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FonMr  ianloa  imder  anfrad  aitidea  —  Froah 
artlolea— CompntatioB  of  nmer  awlea  ...^„,„„  688 
C3m  Altoriff  mi  BeSdior.') 

ASSIGNMENT. 
Of  pcDoeeda  <rf  fatora  eale  of  a  oommlirioii 81o 

ATTAOEQCENT. 
(BaafMrtea.) 

ATTOBNET-OENEBAL. 
WbeB  BOt  a  aaeemry  partj  to  *  auit  553 

ATTOBNET  AKD  SOLICITOB. 

SoUdtor  to  a  wiadlsg-ap  dlacharged  — Lieu  for 
nnpaUooata    46 

IConej  paid  Vf  olEent  to  a  aolidtor  to  Inveat  on 
mortgage  paid  by  aolicitor  to  bia  prlnta  banking 
•oeonat— Death  of  aolidtor  before  inTeatmant— 
Oaa  eUant  olafm  In  apada  hia  balanea  at  the 
bank   71 

Taxation  of  bin  of  ooata~Direatlon  to  master  to 
aaalat  the  Jadge— Oona.  Ord.  XL.,  rule  25— Order 
in  ohambara— No  adjoummant  into  oourt — Ap- 
plication  for  leave  to  appeal  ...„...„..„  S80 

PnTilage  of  the  aoltdtor  of  parent  il  a  ward  ik 
oonrt  aa  to  ftating  realdence    29S 

PrlTllaga  of  a  aoDoitor  u  to  knowledge  of  the 
plaoa  of  oonoaalment  of  warda  of  ooort  atated  to 
UabrlhalrntrtharvhoiaMUottOTbawaa.,  SOS 


(^Mgft  far  coala  ok  ptu|Mty  laeawad  — &ij— eikn 
la  laatiaia  pajmuat  of  me— y  oat  ol  eowt— 
Altae— ja'  aad  Sofiatno'  Ad  .page  ttX 

If  — ordvc— be  maibi  ar  ■■rtr  wi  thn  ■rlirftiir  In 
a  cradiloiaf  aaaigarf.  banag  wwy  of  the  baak- 
fl^tt'a aaMa  in  hie  hand^  to  pay  k  onr...„„_  841 

Bo— ilcr  and  dkat— Chaiga  oa  the  pmparty  ra> 
—wed  for  tfaa  a—mt  of  eosta         — 414 

Co^of  ■aevliAeated  aotkilor— Tazatiaa  of  eoata 
«■  oidv  ofatai— d  by  cU— t    482 

The  AbeBtiM  of  ImprkoBs— «  for  Debt  Act  doea 
not  pr«T— t  u  i  Ha».b—  at  agsiast  a  aobcitor  tot 
—a  jgaj— t  df  Moay  wJaiad  by  thacowtto  ^ 

aad  u'lha       trmt    .   »  74S 

LkbOity  far  ncgligeaee— Honey  etandiag  in  coort 
— Peotaoa  far  pana— t  out  to  the  wmac  pnaoo 
AUcffadakfakeuitUkof  tba  aocoaat— Order  to 
irfnd  808 

^aa  ArfwM  CM— OMfa— AodiDB.) 

ACCTION. 

Safe  of  knd  by— BMamd  prica— EmiiloTment  of 
polftf  30ft8iTk«.c48  622 

Ifoek  aoctioD — Obwiafag  m— ay  nnder  iaflnenoa  of 
a  tkiaat  „^   „  „.«  MS 

AWABD. 
(Bee  ArliMiM  — d  ^MPi.) 

BAILUENT. 

UabOitofll  a  gialnitoaa  baflea  Dqmait  erf  property 
alabank^    214 

BANKER  AKD  BANKINa. 

Honay  paidto  a  aolicitor  l^hk  client  toiuTaatin 
Bonp|B  paid  by  him  to  Itta  ganeial  banking 
aooooat — ^Death  «  aolicitor  vfulioat  inrfating — 
Breach  of  troat— Whether  bakaoa  at  bauker'a  can 
he  claimed  in  qwda — ^Appropriation  ol  diafia 
by  customer   71 

D—odt  of  property  wifii,  f^  aafa  cnidody  wUhout 
duurga— Liaulity  of  mtnitona  bailee  214 

Honey  carried  to  speekl  acooont  at  bank — Bank- 
mptcy — Fravdnleot  preference   407 

Agrsem—t  by  bank  to  aeoept  and  pay  plaintiff^ 
bOk— Breach- Whether  ooatrael  or  tort— Measara 

of  JauiagM  .......„„».«,„.„,...„..„  880 

(Sea  Joiml  Stock  Cciiyaay.) 

BAmCBtTPTOT. 

Aaaignaa  of  bankrupt  aning  for  the  benefit  ai  tba 
eatete— Secnrity  for  ooata   20 

Contingent  debt  not  prove*  ble  under— Lkbility  In 
an  action— 12  ft  13  VlcL  a  106,  s.  178-^4  A  25 
^et  c.  18S,  a.  154   28 

SaeL  102— Deed  of  aait^ment— IneqoaUty— Fart- 
nerabipHleed— Computation  of  aaaeta    112 

Applicaotm  to  diamlaa  petition  for  adjudication 
■Iter  recktration  of  a  tmat  deed   154 

Foit-naptial  aettlentent  with  provisions  against 
righta  of  oraditMi  ».  821 

Debta  contracted  in  England — Limited  trading  in 
Inland— Petition  to  cancel  adjudication  on  the 
ground  that  there  was  no  6aid  Jde  trading  In 
Irfllaad   WO 

Solicitor  to  creditor's  aai^ii!i;noe — Honay  in  hk  liands 
balcHBging  to  b— knpt'a  estate— Order  to  pay  it 
orar  uneanbamadaesjxirfa   041 

Ooadltional  order  of  disohaige— Bight  of  bankrupt 
to,  where  not  gidlty  of  any  of  the  offeooea  u 
sect  159  at  Ba&biwtey  Act  1801— Discretion  of 
tbe  ooort   842 

A4Jadloatkn-fziTUege  of  Farliamant— Can  a  pear 
ba  made  a  bankrupt  868 

Safe  of  goodwill  by  aaaiguee  886 

Regktrar^  cartiflcato  of  compoaitiou- An  action 
will  not  lie  against  the  aheriff  for  drtalniag  a  pec- 
■cn  vbo  hai  obtained  a  oartifleataYin»>»Mt..>.«i..  808 
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Fnadulent  preferenoe — Mon«y  of  baokrapt  wrried 
to  special  accooDt  at  bank   .page  407 

Beriver  by  aosixneA  of  a  bankrupt  plaintiff— Oosts  481 

Appeal— Time  for  eateriog — Bankroptcv  Law  Con- 
Mlia»Uoa  Act,  SB.  12,  1^  aod  16— Qeo.  OnL  83...  573 

Uortgage  dghteeo  numtha  preWoiifl  to  bankraptoy 
MM,  snbseqawtt  notice— 18  Eliz.  e.  6   678 

A  dead  of  anIgnmeDt  dlnsts  the  brakiiipt  of 
fnterest,  and  »  pan  ding  salt  br  him  will  be  dis- 
miMod  581 

Aseigaew  ElcoUon  to  take  the  benefit  of  a  lease — 
AotaeridenoinK  intention  to  elect— Possession  for 
k  limited  perioa— Action  for  rent  under  a  lease...  612 

Trut-deed— BIgbt  to  regietratloB— Bole  816,  Jan.  L 
1870    624 

FracUoe  — PeUtioQ  for  adjodicatioa— Form  of  in 
Mfaedole  of  forms,  Ho.  10— Rules  2d  and  82    625 

Practice — Dismi»sal  of  debtor's  rammons— Notice 
of  hsMing— Bnle  22,  Jan.  1   625 

Ompooeition-deed — Suretiea— Bankraptcy  Act  1861, 
B.  192— Pleading   639 

Adjadioation — PetitioniDR  creditor's  debt — Bills  ac- 
cepted by  bankmpt  naa  taken  np  tjy  drawer  after 
met  ol  banknplcy — ^If  a  good  petnloning'  credi- 
tor's deU  :.  .7.  „   064 

.Awignee— Faying  ont  iUatreeB~Biglit  to  be  recouped  684 

Bankmptoy  Act  1869,  s.  18 — Interim  injunction  to 
reatrain  sale  by  sheriff   685 

Baakmptcy  Act  1869,  ss.  18  and  78— lo junction— 
BeoeiTcr— Pomr  to  make  eeneral  orders  685 

Bankmptey  Aot  1868^  i.  12&—Liqaldation— Court 
will  not  iBtarfm  to  nstnln  oraditors  from  pur- 
sning  their  kgal  remedies  without  due  notice 
eiTentolbam...  .,   685 

Annulntant  of — Forfeitiure   782 

Form  of  plea  where  order  of  disdiarge  is  not  obtained 
till  after  action  brought    784 

Fracdoe  —  Petition  for  adiudicaUon  —  Hearing — 
Creditor  not  attending — DiBmisaal    802 

Assignees  not  entitled  to  damages  In  tort  recovered 
by  a  bankrupt    802 

Practice— Affldavit,  Form  No.  2— Gen.  Ord.  Jan.  I 
— Need  not  be  made  by  creditor  himself— Service 
^  partfcolars  of  demand   808 

In^ectorahip-deed— Shares  in  a  company- Order 
to  pay  future  calls  in  a  winding-up    812 

(See  Winditiff-iq> — Debtort*  AO.) 

BEGIN,  EIGHT  TO, 

Praetlos  as  to  rerenne  oases   25,  68 

Bnlsssto.   178 


BEERHOUSE. 

Lleenslog  Act  (82  A  88  Vict.  c.  20),  s.  7— When 
notice  of  intention  to  apply  for  ceruiSoate  mnst  be 
gfm — Adjonmed  lioenslng  day  490 

(See  Iimteeper.') 

BENEFIT  SOCIETY. 

Borrowing  powers — Certificate  of  barrister  to  rules 

— BQl  to  restrain  borrowing — Demurrer  778 

(See  FruHdlf  Saciajf.'i 

BIGAMY. 
(See  Criminal  Law.') 

BILL  OF  EXCHANGE. 

Liability  of  indorser — Yerbal  cTidenoe  of  an  agree- 
ment not  to  sue  till  a  certain  time   827 

Forged  acceptance — Liability  of  person  whose  name 
was  forgea,  he  haviag  paid  one  other  similar  bill  880 

Notice  of  aishooonr — Ignorance  of  drawer's  address 
—What  is  reasonable  time   674 

{Sea  Pivmistoiy  JV^fe.) 

BILL  OF  LADING. 
C8m  ManUm  lau.) 


BILL  OF  SALE. 

What  Is  a  saffldaQt  doscriptloa  of  oeenpatloa  in  flw 
affidarit  .pag§  8M 

BIBTH. 

Segtotrar^oerlifleate  when  not  eTidanee  of  .».„..,•••  781 
(See  AtdbKfc) 

BOAT  SACE. 
JarisdictiOB  (rf  rrieree— No  start— Paying  orer  th« 

••>•  •  •  •••••••»••••••*■»••••«  502 


(See  Gaming.') 
BOND. 

Yolaniary— Assignee  for  valaable  consideration — 
Foibearanoe  to  sue   »....,...»  77 

BOTTOHBT. 
(See  Maritime  law.') 

BBIBEBT. 

01  a  Tatar  at  a  monioipal  eleoUon   M 

(See  EUctim  law.) 

BBOKEB. 

LiabOity  of  London  and  eoantry  brokers  on  pnr> 

ohase  of  shares  4tS 

^ee  Stact  £rcAa^) 

BUILDING  800IBTT. 
(See  BeaeJU  Sodely.) 

BUBGLABY. 
(See  Crimuta  I  Zow.) 

BCBIALB. 

Dedication  of  gronnd— Berertsr  of  fM  slmpla— 
MoUos  to  treat— Admission  of  title   814 

CANADA. 

WUl  In  Lower  Canada— Cootame  da  Paris,  ArL  189 

—MtiU  «t  noutati   4 

^S0  Cdbmiat  lam) 

0ABSIER8. 
(See  Ratlwaj/.) 

CHARITY. 

Gift  for  the  benefit  of  the  Scotch  Ohurob— Free 

Choroh- Cy  prit   W 

<Hft  for  diggiiig  a  pnUlo  well  roid  .....................  191 

(See  Mmimain.) 

CHABTEB-FAHTT. 

(See  Maritime  Laa.) 

CHILD,  ABANDONMENT  OB  EXP08UBE  OF. 
(See  CWawMl  law.) 

CHURCH,  LAW  OP. 
(See  Eccleiiattical  hau.) 

CHURCH  BATES. 
Loan  by  Public  Works  Commissioners  for  reptir  of 
church— Bate  to  re^y— Ot^ections  to  nlidity  of 
rate— Omissloa  of  ehorchwardens  to  make  re- 
quired declaration  •  •  *  M6 

(See  EedmaMioal  laxa.) 


OLEHGY,  LASy  OP. 


THB  LAW  TDIES. 


[April  80;  1870. 


nauwm  or  cum. 


(Bee  Criminal  Law.) 

COLLISION. 
(See  i/aritim  Lav.) 

COLONIAL  LAW.  page 

Lower  Cftnade—Wm-Ooiitiime  de  Paris  ArL  289  4 

Appeal  from  Yictori*— Deposit  of  property  At  ft 
banker's—LiablUty  of  a  gnttoitona  beilee    214 

Lower  C4nmd»—R«ilw»yi— Action  aminat  rfiare- 
holdflr^Pteetdent  of  a  oMBpasy  with  a  laUiT^ 
CompeDsation  ......»,«*•  S2» 

Tioitvia— Fenonal  UabOl^  of  direoloia— Kisrmre- 
aeotation  oi  aatlioiify  withoat  fra«d— Implied 
wuranty  856 

Yictoria— Ownisbee  sommoiiB — Properbr  eobject  to 
attaohnMnl— What  i>  property  "belongugto  defen- 
dant" or  In  which  he  is  "benefidally  interested" 
— Fropertyentmsted  to  defendant  for  sale   510 

New  South  Welea— CooTiction  forfelony —  Vemn  de 
nopo— Acoeee  of  jury  tothonewapapers— Jorisdic 
tioaof  the  Supreme  Oolonial  Court— Iiregrnlarity 
not  avoiding  verdict— Bemedy    fi96 

Fracties  of  the  Oonsnlar  Court— Collision— Axnst  of 
sbiponvrnge  with  earo—fiectutty  for  costs  and 
damages  of  oHODtios   621 

COUUOK. 

Bight  of — Freehold  and  oopyhold  tanaafs— Stdt  by 
tmo  tenant  of  the  manor  on  behalf  of  all — Appoint- 
ment—ErUenee  M   789 

COMMON  LAW  FBOOEDUBB  AOTS. 
18W,  B.  61— Interrogatories   678 

COMPOSITION-DEED. 
(Bee  Anab-Hpfey.) 

CONSIDEEATION. 

Forbearance  to  sne  a  good  consideration  for  a  pro- 
miss  topay  only  where  a  right  to  sue  exists    77 

Bail  money  nanded  to  aoothw  for  immoral  pnTposes 
— A«tfoBtorscoTeritbaak— ICaximtApariJe/icto  869 
(SeaileedL) 

CONSIGNOR  AND  CONSIGNEE. 
Asdgnmentby  insolvent  oonsInieestoBeoareaDtfr- 
oedent  debt  before  arrival'of  oIUs  of  lading — In- 
dorsement—Special  stipiuation  as  to  remittances  88 
(See  Hariiime  Law.) 

CONSTANTINOPLE. 
Appealfrom— Lease— Inprisonmeot  of  Isesco  Cot- 
leotloQ  of  crops  by  lessor— Bo-entry  onahandn- 
msnt— Appeal  .„.„.».,.......».«.  200 

COKTEHPT. 

CMunltUl  of  a  reaefrsr  for   761 

(Sea  iVsefiM.) 

CONTRACT. 

Bpedflo  performance— What  is  snfflolent  all^Uon 
of  tite  contract — Agreemeot  made  with  agent  not 
appointed  In  writing— Statnte  of  Frauds    68 

Constniollon  of— Bight  of  employers  to  determine 
in  defaoU  d  contractor  malaug  dne  progress  and 
using  doe  diligence  in  the  jodgment  of  employers' 
architects   .„   173 

For  sale  and  purchase  of  goods,  contained  In  a 
■sries  of  letters  —  Proposal  and  accqitance— 
Oheqna  on  accoont— Agreement  to  be  drawn  np— 
Conaltions  precedent  to  contract — Introdacuon 
of  new  terms    204 

Recovery  bade  of  money  p^  to  another  for  Imnunal 
pnrpoBSs  8u9 


BeUtian  of  vendor  and  parehaasr — Time  for  psj- 
ment  erf  pucbase-moo^ — Artittation  and  award 
long  alter  possession— Ooete   mme  7^ 

Per  sumoling— Evidence  of  a  collatenl  brsaeh  ibi 
order  to  rednoe  amount  <rf  claim   803 

AgreeBMBt  by  hank  to  aooept  and  pay  plaintfiTs 
Mils— Refusal  to  pay— Action  for  breach— Whether 
contract  or  tort — Heasnre  of  damogea   830 

(See  Agnanmt—FnmtiM,  Statute  of—LiailaJAmu, 
'JSMtae  oJ—Vemior  md  PwrakuerO 

OONTBIBUTOBT. 
(See  Wimimg^'i 

C0NTEB8I0N. 
Of  real  esUte  Assfgnmet  of  persoml  estate  In 
ea^ootanoy   »«  163 

COPrHOLD. 
PAvmeni  of  fine  to  adeputy-stewardbyacrossed 

uieqoe  is  aninsnlBoieDtpayment  to tbo  lord   Ill 

Appointment  of  tmstee  to  bold  for  cnstomary  heir 

ont  (rf  jnrfs^ctitm — Two  fines  not  payable   427 

Seimrs  qwntt^ — Statute  of  Limitations  6o7 

Covenant  to  enrrender — Death  of  covenantor  before 

snrrendei^Lunatio  heir— Appointmnntof  person 

to  convey- Trustee  Act  I860,  as.  3,  20   Ta^ 

Bights  of  common — Freehold  and  eo^bold  tonaBta 

—Suit  by  one  on  beheU  of  all  759 

COPTBIOHT. 
Piracy  of  UtleOf  ap<riodkal—iWc&aarf./NAr  ......  823 

Of  a  newspaper  In  ita  articlea— Copy  of  a  hunting 
list......—   518 

COBONER. 

Election  of — Tbel^ality  of  votes  received  by  aberiff 
cannot  be  qoestionad  on  guo  wamudo  ^10 

CORPORATION,  MUNICIPAL. 
QBes  Afioueywf  OtrpwaAtM.") 

COST  BOOK. 
(See  Minu  tmd  Miimig—Wi»&ig-«S'') 

COSTS. 

Sflcnrity  for,  where  aflaignee  of  a  bankrupt  Snea  for 

the  benefit  of  the  estate   ,   30 

Of  a  solicitor  to  a  wiodiog-np  discharged  without 

payment — Lien  for   46 

Solicitor's  cbatve  Ua  property  reoovo^— Injnno- 

tion  to  reetram  payment  of  money  out  of  court...  322 
Charge  for,  by  a  aolMtor  on  the  property  recovered  414 
Review  of  taxation— Oosts  (rf  eatning  cause  pro- 

visionally- Costs  of  amieal  from  master  to  Judgs 

at  cbambere  «...  436 

Where  plea  is  bad,  bnt  there  is  a  vodiot  for  the 

defendant  on  the  merits   456 

Of  en  appeal  from  a  revising  barrlalar   402 

In  an  injunction  against  use  <rf  trade-mark,  480 

Purchase-money  paid  into  court— Insolvent  railway 

—Order  as  to   481 

Of  an  nncortifloated  solioitor^Taxation  on  order 

obtained  by  client   482 

Of  appeal  from  the  County  Court   497 

On  non-production  of  necessary  documents  on  a 

motion  for  a  new  mle    580 

In  a  partition  suit   575 

Of  witnesses  not  called  in  a  divorce  suit   »  597 

Taxation -^Commission  to  examine  witnesses  abroad 

—Legal  advice— Letter  of  instructloB  to  oomnis- 

sio&eis  641 

Taxation  of  surveyor's  chaiges— Commission  on 

purchase-money — "Eyde's  scale"   651 

Of  an  appeal  to  quarter  seealons  are  within  the 

exceptions  in  sect.  4  of  the  Debtors'  Act  1869   750 

,  Fees  to  counsel  in  an  artntralion  ,....y^n'..H..H»i*>l  Z.52 
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Feea  to  ooviud  on  »  writ  of  iaqni^  .fogt  767 

Sluidar-Effeetofoalifiwte  of  judge    788 

(Sea  Attorney  and  SoUeitor—Pmeliee.) 

COUNSEL. 

Bigbt  to  begin  in  revenite  cues   2a,  58 

Bfghttobciin    173 

Prodootion  of  doonment  to  a  witneas  on  orow-exuni- 
nation  for  pnrpose  of  identifloation — Sight  of 

oooBael  on  the  other  side  to  inspeot  it    €70 

Fefs  klloved  to,  in  an  erbitrfttion  752 

Fees  illowed  for  in  *  writ  of  inqoiry   7fi7 

(See  £indence — Practice.') 


COUNTY  COUBTa 
Adminltr  Jnrisdiotion  Act  (81  ft  82  Tlot  o.  71), 

as.  3, 9 — OknBe  of  damage — Costa   897 

Equitable  jnnsdiction— Redemption  suit — Bight  to 

redeem  resisted— 28  A  29  Tict.  o.  99,  s.  1   461 

Practice — Sofflcieno;  of  notice  of  appeal — Costs  of 

appeal    497 

EqoUable  Jurisdiction  Act  18«8,  sa.  3, 10— Fraotioe 

— ^Transfer  of  plaint  to  Court  of  Chancery   632 

Older  of  commitment  made  before  Jan.  1,  but  not 

executed  till  after,  is,  by  Debtors'  Act  1869,  void  723 
Admiralty — Order  to  institute  proceedings  before 

court  sboTe   727 

Equity — Will — Annuity  charged  on  house— Sale  of 

nouse  without  notice   746 

Slander- Costs— Meet  uf  certificate  of  judge.   788 

COVENANT. 
In  ecniTeyftDce  in  fee  of  a  public-houEs  that  vendor 
shall  Bttvply  beei^Uooertaloty— Want  of  ma- 

tnality— Bestraint  of  trade  ,  188 

Hot  to  nse  a  house  as  a  beerhoose  does  not  extend  to 

sale  of  beer  not  to  be  coninmed  on  the  prsmisee...  352 
Not  to  assign  lease  without  licenoe— Braach— For- 

feitors  -  «  789 

(Bee  Contract— Deed.) 

CHEDITOB. 
(See  Debtor  and  Creditor.') 

CBIUDTAL  LAW. 

Practice — Order  of  speeoh  where  two  prisoners 
B^iaratdy  defended    57 

Nwht  poaching — Limitation  of  proceedings— 9  Qeo. 
^  0.69,8.4   263 

Bigamy— Jury  must  be  satisfied  that  the  prisoner 
knew  hiB  nrat  wife  was  alive  at  the  time  of  Uie 
second  marriage — But  such  knowledge  need  not 
be  affirmatively  proved  by  the  prosecutor  396 

Hoosebreakiog  Lnplementa  —  Althoogh  fonnd  on 
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performance   S22 

Frand  by  a  married  woman  with  respect  to  assign- 
ing her  revefaionary  interest— Marital  influence — 
Declaration  hr  hat  to  pnnhawr  that  she  had  duly 
assigned   876 

Sale  to  hnsband  for  nse  by  his  wife  of  a  noxious 
article  componnded  by  the  vendor — Action  by 
hnsband  and  wife  for  damages — Tort  to  wife 
arising  out  of  the  contract  with  tlie  husband — 
Du^  of  sdlei^Warraa^— Negligeooe   495 

Deserncn — ^Booedyln  acuity  afpunab  the  hnsbuid 
!<»  nuiiey  adTaaoed  for  necesBute  523 

Will  of  muriad  iromaa — Separation  deed— Sootch 
dirwoe— Will  not  repaUished  sitor  dMth  of. 
husband  _   596 

Asthority  of  wife  to  pledge  the  credit  of  a  lunatic 
hnsband— Bepairs  of  a  honae   635 

Annuity — SurviTorship  —  Construction  of  order — 
Consent  binding  on  a  wife   652 

Oompromisa  of  suit  by  a  married  woman — Power  of 
eonrt  to  sanction   Q5i 

Order  of  josticeB  upon  husband  to  maintain  his  wife 
not  avoided  by  offer  of  the  husband  to  take  her 

back —  Justices  have  a  discretion    715 

(See  UMvoree  md  Mafrimom<U  Camtet — Fine  and 
Beeoverj  SelUmtnt,  Marriag*^ 

IHPBISONHENT  FOB  DEBT. 

(See  DtUort'  Act) 

1UPUI80NUENT,  FALSE. 
(See  FalM  Impris  nmetU.) 

INFANT. 

Aoqnlesoence  la  Mis  of  trustee  

iNJrmcTioN. 

To  restrain  damage  done  to  an  adjoining  mine   106 

To  restrain  a  company  who  had  covenanted  to 
erect  a  flrst-elass  statfon         allowing  express 

tiaiutopasiwtthontBtopping    258 

Agalnsi  jincf  of  title  of  a  pedodical— PimrA  oihI 
•/iM^  323 


To  rmtnin  payment  out  of  court  of  moneyon  which 

a  aoUmtor  hada  chaise  for  ousts  .page  322 

To  restrain  a  honse  beiog  need  as  a  bear  house  t& 

violation  of  oovenant   «  352 

Against  imitation  of  a  trade-mark- -Ooats    80 

Against  an  exeoutkm  lerisd  on  a  railway  oompany  646 

Against  piracy  of  a  trade-mark  646 

Against  piracy  of  an  article  in  a  newspaper    548 

To  restrain  carrying  on  of  trade  contrary  to  an 

sneement  not  to  do  so  within  oertaio  linils  ......  661 

A^Bst  iBfringeneat  ol  »  patent— Bufilcianoy  of 

spedfioatfain— Fnustice  «.  696 


INNKEEPEB. 
Beerttonsa — ^When  sotioe  of  intsntioa  to  ap^  for 
certifleate  most  be  giveo   »  496 

INSURANOE,  FIBE. 
Temporary  agreement  with  the  agent  of  an  ofiBca 
for  a  policy-— Deposit  paid — Agent  charging  to 
another  office — Fire  before  policy  issued— Liamlity  102 

INSURANCE,  LIFK 
Policy  to  secure  a  loan  on  an  annuity — Bepurchase 
of  annuity— Guarantee's  right  to  toe  x>olic7    701 

IN6UBANCE,  llABINE. 

Construction  of  words  "insured  only  for  4000t"  in 
ft  proposal  tot  reassurance  .„  408 

Perils  the  sea— What  are  "oiher  misfortones" 
— Risks  of  lightsnge— Inherent  defect....   478 

As  agent  employed  to  effect  an  insunuice  on  goods 
transmitted  from  abroad  must  acoonnt  for  any  dis- 
count allowed  by  the  office   555 

Valued  policy — Ship  valued  at  less  than  aotnal  nlos 
— Subrogation — Uight  of  underwriters  to  datnagee 

reoOTWed  by  shipowners — Collis«i   823 

(See  Martiims  Loie.) 

INTERNATIONAL  LAW. 

Bill  to  defeat  a  fureign  action— Jurisdiction  of  court  415 
Domicil — Property  in  Franco  and  England — French 
domicil  oi  oiigin— Vault  and  burial  of  wife  and 
child   660 

(See  Colonial  Law.) 

JOINT-STOOK  COMPANY. 

Directors  and  promoters — ^Promotion  money— Pay- 
ment by  promoters  to  directors   13 

Companies  Act  lt<62,  s.  7!*,  cl.  5— Alleged  collusion 
to  assist  a  rival  company — Petition— Costs   19 

Liability  of  a  telegraph  company  for  error  in  the 
tianamiasiou  ci  a  message    21 

Oompany  on  oost-book  principle  —  Aotion  by 
creditor  against  a  defaulting  shareholder  for  calls 
due— Snbeequent  payment  by  oompany — ^Ai^ro- 
priatlon — Proof   67 

Breach  of  trust  by  dtreotofs — Bill  Iq-  company 
against  thent-Companies  Act  1862   ».„  78 

Advances  by  company— Quarantee  to  indorse  pay- 
ment of  the  advances  of  a  company  which  lud 
given  a  counter  guarantee    126 

Attempted  amalgamation,  void  or  voidablo— I/iKM 
virea — Aooeptanoe  of  shares  as  a  conseqnence  of 
amalgamation— Shareholder  acting  as  director — 
LiabSity    182 

If  a  director  receiving  bxim  a  promoter  part  of  the 
money  by  him  receired  from  the  oompany  lor 
promotion  is  liable  to  refund   221 

Alignment  of  debeotnres — Bight  of  set-off  agidnst 
culs  on  shares    S86 

PersoBsl  liaUUty  of  diroctore— MiM^reseotatiBsi  of 
anthority  wiuont  frand — Implied  warranty    956 

Sale  of  shares  on  the  Stock  Exchange — Furcfaaee 
bv  ooontry  broker  of  London  broker  for  an  un- 
disclosed principal— Failnre  ot  prindpnl — Autho- 
rity of  London  Broker  to  do  wnat  he  thinks  best 
—His  dnty — Action  against  couUfy  brokssLfor 


April  M,  1870.1 


THE  LAW  rnMES. 


[iiid«3c— xxiii 


mnnoTS  or  OAsm. 


Bftle  of  Bhwrea  to  »  jobber— Nftnie  ticket — TraBefw 
not  executed  by,  or  brought  to  knowledge 
nominee  —  Curying  over  withoat  ftBthonty— 
Snbseqneat  ntineatioQ— LialriUty  of  jobber  to 
indeiDDify  Teodor  frmn  Mils  page  685 

Baatamrj  K»lie«lloB  not  Id  »  irlndlng-vp  VBoar 
seot  WorUieO<Rn|iuiea'Aotl862   629 

ColloBlTe  tTBDsfer  of  sbcree — Bepstratlon — Bnbflfr- 
qoant  winding-np  —  BeotificaUoD  of  renter — 
CoimuiieB'  Act  1863,  a.  85— Coeta  668 

Debentnree  faaiMd  uHra  vires  to  mtkintaii)  pnnperty 
of  the  oompany — Priority  of  m  ftguost  snnple 
contract  crcnitors    690 

Booda  for  snma  in  ezceoa  of  borrowine  powers  and 
eqnitiee  of  actnal  holdera  of  Lloyd's  bonds   735 

'Winding-np  of  a  company  amalgamatsd  with 
another   77& 

ExecntioD  against  a  shareholder  whoee  shares  are 
not  foUy  pidd-np    811 

Transfer  of  eharea  to  an  infant  to  avoid  liability  ...  811 

(See  JccuJoi/,  DeaA  or  Tnmry  ^— Lands  Clautet 
OontoUdatioit  Act—Baiaoat/ — Winduiff-t^') 

JUDGMENT. 
EqaitabU  Interest  f<Mr  lifa  In  leaseholds,  If  ft  can  be 

talcen  in  execution ;  meaning  of  term  "  actually 

delivered  in  ezecntion"  In  sect  4  of  27  ft  28  Tiot. 

c.  112    M8 

Execution  against  a  shareholder  whose  shares  are 

not  fidly  jaid-np    811 

(Bee  D^ttor  md  CreXlor.') 

JUEI8DI0TI0N. 
Of  equity  court  on  charge  of  obtaining  money  by 
false  lopiosontations  50 

JUSTICE  OF  THE  PEACE. 

Jvriadietlon  to  order  imlr  of  highway  where  the 
waywarden  denies  t&t  it  is  a  highway — Bona 
Jdei   556 

On  an  order  upon  a  husband  for  maintenance  of 
his  wUs  fnsttces  may  ezerdae  their  discretion, 
althmi^  be  offers  to  take  bar  bstdc  715 

A|iMal-^%tal«nent  of  case — Qround  of  t;ppnA  not 
dyinotiT  nlBed.».»....  748 


LANDLORD  AND  TENANT. 
(BeeZcoMs.) 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

AiUtration  —  Foaseasion  —Intereet— Costs— With- 
dmwal  of  opposiUon  to  an  Act  of  Fsrlianisnt.u.,.  17 

8  ft  9  Yict  c.  18,  8. 68— Compensation   238 

Incorporation  of  sect  68  with  London  Sewm  Act 
1848— Ccmstmction  of  locorporating  olanses  and 
i^t  to  compensation  uitder   295 

fThat  is  a  **  wilful "  entering  upon  land  before  oom- 
peosation  made  within  sect  85    387 

Purchase  money  paid  into  court -Company  becom- 
ing insolvent — ^Payment  of  costs  out  of  fond  481 

Sect.  119— Apportionment  of  rent  on  purchase  of 
leasehold   624 

SecL  16— Arbitmtiou—Award  long  after  time  for 
payment  of  pnrebsso  money— Intennsdiale  In- 
iarssts  Possession   769 

Katies  to  tmA  for  land  —  Admisslott  of  titls— 
Bniial  groimd  814 

liABCENT. 
(Sss  CKiimmI  Zow-) 

LEABBL 

AgismMlt  fen-,  contained  in  three  letters — Paro 
Tariation— Uncertainty— Condition  iHWiedent   185 

JmprlKHunSDt  of  lessee— OoUeotion  ol  crops  by 
1— o>  B».entryon  >bwdonBient...,M».*..*w.^.  SOO 


Building  lease— Stamp  duty  upon- What  ia  a 

"  furtnor  or  other  ocmaideratton''  page  720 

A«tgninant  vithoat  lioeu ofr— Forfeiture  789 

LEASEHOLD. 
If  an  equitable  eatate  in  can  be  tabsa  in  execution 
—What  is  being  <* actually  delivered"  in  ezeou- 
tioanndersei4^(rf27  ftZSTioL  o.  IIS  8iS 

LEASES  AND  SETTLED  ESTATES  ACT. 

Death  of  petitioner — AmendmMit — ^Practice    482 

Devise  in  trust  to  manage  an  estate— Ultinute  gift 
to  ohildren  625 

LEQACT  DUTY. 

Legacy  payable  after  death  of  an  annuitant  to 
different  persons  in  sucoessiou  cbargeaUe  at  the 
same  rate  of  duty — When  duty  payable— Legacy 
Duty  Act  (86  Geo.  8,  c.  52),  ss.  6,  9, 12   2S 

Bequest  of  money  to  be  laid  out  in  land— Whether 
succession  dnqr  or  legacy  duty  to  be  paid  on 
equitable  convnalon   fi8 

LETTER  OP  OBEDIT. 
AgreanMBt      bank  to  accept  and  p»  plaintilfis 
bills — Breach  of  contract  to  pay-^rliether  tort 
or  oontraot — Measure  of  duuges  —  Wbether 
nominal  or  substauUal  „  »  880 

LIBEL. 

Charge  of  Ingratitude:  statemmt  of  facta  on  whl^ 
it  la  founded — ImpntaUon  of  pecuniary  difBcnltlas 
— Libel  or  no  libel,  a  question  for  the  jury — 
When  it  may  be  withdrawn  from  thmi    178 

Libellous  article  in  a  newapap«  pending  trial  of  a 
crimina]  charge  ........••>.••»•■•.  S94 

What  is  a  privileged  communication   802 

Privileged  oommnnication  to  a  commanding  offlow 

— Mlntaiy  disoipline— Malice  m  -  684 

(See  Slander.') 

LIEN. 

For  unpaid  costs  of  a  solicitor  to  a  winding-np   46 

Of  a  solicitor  on  the  property  reoorerea  for  the 

amount  (k  hia  costs   414 

Of  a  railway  oompany  for  tolls  is  only  where  the 

line  is  used  by  othoa,  and  not  on  goods  eanied 

by  tbemselvee   .  675 

For  moneys  advanced  on  debentures  made  iifira 

rim  to  maintiJn  property  of  company  »  690 

LIGHTESAQE. 
(Bee  ifariilwM  Zaw.) 

LIMITATIONS,  STATUTE  OF. 
Operation  of  long  possession— Evidwce  of  title 

aridDg  therefrom   69& 

Cof^htM— Beimre  jumuqm  »•.,....»   667 

LOOAL  OOTERETHENT. 
Scale  of  rating  by  oommissionen — Baflway  — 

Private  Bill   1 

(See  Eecdth,  Public) 


LOOAL  LAWS. 
Lyme  Begjs  Bsrbonr  Aot  ...»  


2S7 


LONDON,  LAWS  OP. 
City  of  London  Sewers  Act  1848,  ss.  2,  c.  8 — • 
Damage  by  public  works — Lands  Olaneea  Act 
1846,  as.  6,  16,  48,  68 -Incorporation  of  sect  68 
with  local  Act— Oonetmction  of  incorporating 
dau— ■  Bight  to  compensation  S0& 


LUNATIC. 

Anthority  of  wile  ol  a  lanatic  husband  to  pledge  hia 
credit   
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MALIOIOTTB  PROSECUTION. 
Action  for— Wbat  is  rauonable  caaBe.,.ETideBce  of 

nwUee  page  442 

(See  Fidte  /tiyn-uoninnit) 


81 


83 


41 


liAfilTIUE  LAW. 
Bmlvage— 0 orporati ou  for  wrecking  pnrpaae^— Oosts 
Btoppi^  in  tnauUu — OoBtiQuance  oi  /nauitaf — 
Aseignmeot  by  insolvent  coQugnees  to  secnre 
sntecedeot  debt  before  UTirsl  <rf  bill  of  lading — 
Indorsement  in  performanoe  of  agreement  in 
aesignment  —  Bpeoial  etipulatioa  as  to  remit- 
tances   

Bottomrr — Damaged  ebip  sold — Froceods  of  sale— 
Utter  loss — Oonstraction  of  total  loss — Salvage... 
ColliBion— FaasenRen — Gompolsory  pilot— 17  1 18 
Viot  c.  104,  M.879,  888— 6  Geo.  4,  c.  123,  s.  66... 
ColIIsioQ—Bamage — Lights  inrieible  from  veesel 
ooming  end  on— Proper  rate  for  steamer  tn  channel 
— Doty  of  mntnal  asaistance  after  ooUiaion — ^Id- 
speotion  aa  to  sufficiency  of  lights — Look  onts — 
24  VIot  0. 10,  s.  18—26  4  23  Yvst.  c  68,  ss.  29,  88  44 
Insurance — Liability  of  a  member  of  a  matoal 

marine  assnranoe  association  as  a  oontributory  ...  97 
Insorkiioe  —  A  contract  for  mutual  •ssnranoe  is 

vlthin  the  Btamp  Act   97 

Bottomry— Necessity  for  hypothecation  of  cargo — 
PonfUlity  of  commanicalion  with  owners — Ad- 
Ttaoes  of  freight — Oommission  for  obtaining 

charter   169 

Collision,  reasonable  apprehension  of — Nwligenoe 
— Practice — Amending  summons  and  plaint  at 

trial    209 

Harboar — Local  Act  for  Lyme  Begis— What  is  a 

landing  of  goods  within  the  harboar   227 

Salvage — Derelict — Written  acknowledgment  of 
abandonment  1^  captain — Sufficiency  of  t«nn- 

neratlon  tox  senncee  rendered  282 

Oharter-party— Ueaning  of  terms  "u  near  thereto 
•a  she  may  safely  get " — Oamefty  of  harbonr — 
Offer  to  lighten  ship— Obligation  to  lighten  ship— 

Demnrrue— Cdstom   802 

Harbonr— Ship  sank  in  ths  port  ot  XAwrpod—'Ex- 
pensea  of  removing  obstmotion — Llabilitlea  ot 

owners  of  cai^  863 

Cause  of  damage — County  Oourt  AdndnJty  Juris- 
diction Act,  58.  8,  9    897 

Insurance — Construction  of  words,  "ineared  only 

for  4000^,"  iu  a  proposal  for  re-assurance   408 

Collision — J  arisdictioQ— Inevitable  accident — Vessel 

at  anchor   440 

Salvage — Form  of  tender— lieanlng  of  "costs  (if 

any)  dne  by  law  "—Practice    472 

Insui&nce— Perils  of  the  sea—What  are  "  other 
ntisfortanes"— Ksks  <^  lighterage— Inherent  de- 

fset   478 

Order  by  »  subordinate  goTsmment— Oommisston 
on  goods  sold — Principal  and  agent— Counter- 
mand of  agency   665 

Ship— CoDstruc&Hi  of  "  lasTtng  port" — Tug  lashed 
to  TSSsal—OolUrion— Arrest  of  dilp  on  royi^ 
with  oargo— Practice  of  the  Oonsolar  Conrts— 

Security  for  costs  and  damages  of  detention    621 

Lien  on-Bevenne  laws — Penalty— Jurisdiction — 

Proceedings  in  rem  and  in pertonam  In  Admiralty  618 
Collision — Limited  liability — Computation  of  in- 
terest   681 

Ship — Limited  liabilityof  ownei^-Jarlsdiction  when 

vessel  is  not  nndtr  arrest   688 

Ship — Go-owners — Parting  by  one  with  his  interest 

—Jurisdiction  of  court  to  adtast   688 

Oollialon— Sailing— Bule  14— Teasels  "erosslDg"...  686 
Balvage— Direct  and  indirect  servlcea— Bespective 
menu  of  salvors — Appeal  aa  to  amoant  of  salvage 

•wsrded   707 

Practioe— County  courts— Older  to  prooeed  in  the 

Admiralty  Court    727 

Practice— uispection  of  documents— Costs   727 

Ship— Uwtgage— Fraodnlent  praf^moe....,..,  727 

Fniotloe- (Annty  Courts— Oross  oanses— Appeal ...  739 

Practice— Damage— Pleading— Special  defence   761 

Practioe— Decree — Amendment   762 


Bottomry— Honey  adranoed  oo  personal  seoority — 
SabN^oant  bond— Further  a^nuwsi  .............. 


768 


Salvmse— Valiw— Jarisdiotiou— Estoi^l  .page  7M 

CbUinoa— Insritahle  accident— Vessel  i«rtly  dis- 
abled  768 

Bhip— Material  men — Materials  and  suj^iim  at 

foreign  port — Necessaries — Lien   ,   798 

Deck  cargo— Perils  of  the  ssa — Jettison   600 

Anchorage  dues— Proof  of  ezuteuoe  erf  a  port— Im- 

memonat  payment   801 

Insurauoe— Valued  policy — Ship  valued  at  less  than 
actual  value — Subrogation -~  Bight  of  under- 
writers to  damages  recovered  by  shipowner— 
GoUIsion  822 


IfABEBT. 

AeUon  for  disturbauce  of  an  anoieat  nuuket — ^What 
is  a  disturbance— New  market  held  on  different 
days— I4mits  of  borough   115 

By  grant  may  he  held  anywhere  within  the  limits, 
and  xemoTsd  from  time  to  time— Effect  of  t^e- 
law8.»  682 


MASTER  AND  SEBVANT. 

Kaoagerof  aoompany  wound-up— Termination  ot 
engagement— Compensation    742 

aCATBUCONIAL  OATISES. 
(See  ZMrorof .) 

lEETBOPOLIS,  LAWS  OF. 
(See  Xowira,  LawaoJ^ 

MINES  AND  MINING. 

Company  on  ooet-book  principle — Action  by  credi- 
tor aeainst  defaulting  shareholder  for  calls — Ver- 
dict Dy  consent  for  the  amount — Payment  by 
company  to  creditor— Further  debt  by  company 
after  action — Proof  «  67 

Oompensation  for  damage  done  \xf  loerents  the 
working  of  an  adjoining  mine   ,...106 

(Sett  Jmnt-8toci  Compang.) 

MOBTGAQE. 

Dne  exercise  of  power— Compound  interest    168 

Sale  by  mortgagor  to  mortgagee  -Bight  of  ro-pur- 
ohaser  within  a  limited  time— Wantof  profeesional 
assistanoe— Undervalue   271 

Aoceptanoe  by  mortgagee  of  amount  tendered — 
Bight  to  conveyance  and  title-deejs  «  287 

BedempUon  snft— Besistance  to  risUt  to  redeem— 
Jurisdiction  of  County  Court- 28  &  29  Vict  0.89, 
s.  1  I  451 

Equity  of  redempticm — ^Release — Agreement  in  jC^ 
— Abandonment  of  agreement  ,   477 

Agreement  for  a  lease  and  mortgage— If oney  ad- 
vanced m  secnrity  of  the  premises  and  fixtures — 
Equitable  mortgagee.  489 

Judgment  and  exsoution  by  mortgagee  against  a 
railway  company— Scheme— Costs    646 

Uade  eighteea  mouths  previous  to  bankruptcy  with 
subsequent  notice — 18  KHz.  c.  5   578 

A  mortgage  to  secure  a  current  cash  credit  between 
the  mortgagor  and  mortgagee  not  a  seenrity  to 
holders  oT  bills  drawn  by  mortgagor  and  aoc^>tsd 
by  mortgagee  *,   6M 

P»ment  of  mortcage  money  into  court  under 
7  Geo.  8,  a  20— Onler  of  disdbarge  781 


MOBTMAIN. 
Gift     will  for  dlf^uK  a  public  well— Gift  of  resi- 
due Told  for  nnofownty   191 

(^OurUs-Wia.'i 

MUNICIPAL  OOBPOBATION. 
Bribery  of  roterat  election  of— 22  Vict,  c  85,  ss.  11, 

12  .:.  .„  !  56 

Limit  of  the  borough— Sects.  7  and  8  of  Munioiptd 

OmpontttonAct 
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A  bwoogli  h&Tiag  >  qiurter  bmsIoiu  tad  Mndiiig 
its  iHisonerB  to  the  oonnty  ffutl,  nnst  pay  »  pro- 
poruon  of  the  oosta  of  aolsi^^  1^  vmu  5  ft  6 
Vict  &  98,  «.  18  7ifi 

BnisMi  list— SuiBafene^  of  boUos  of  ol^wMaa,,,.^  748 

KEGLIGENCE. 

Bj  nQvny  oonipany — Fointsmw  cansing  coIUaloo 
— EridenooM   261 

Sde  of  BOxioQB  compound     a  ch«iiiiBt  495 

By  ■pM-ki  from  eDgiaeof  »  mlmy  fiiiog  oat  gnw 
OB  wt  emb«nkmeot    868 

Of  nHwty  oomjiany  by  delirery  of  gooda  to  the 
wiosg  person  676 

(8«0  AeddnUj  Death  or  hjury  fiy — BaUioag.') 

KEWSPAPEB. 

Cop^^t  of  to  lis  cont«nt»— PInKjy  of  baotisg  lists 
— iBjaDCtlon   „„„  MS 

BIGHT  FOACHING. 

UmHatfam  of  piooee^gs— 8  Geo.  4, o.  60,b.4  268 

CSm  CrimiHul  Zow.) 

NISI  FBIOS. 
naottoB  at— Firododioii  of  «  vritta  doeanMDt  toft 
wftMH  ^  870 

MOTABT,  PUBLIC. 
The  ilgiiatBra  of ,  to  ui  Mt  doa*  Inr  bin  In  a  fomlgD 
eonotfj,  must  be  MitfaeDtlcftted  by  a  panon  la 
EnsUad  «  .......C  U7 

NOTICE. 

How  paUUud  fa  an  eztra-parDchU  pUM...„..M.,.  747 

UUDUM  PACTUM. 

WImI  ti  AgWOTimit  for  payment  of  unonni  <tf  pro< 
BMOry  BOle  by  instalments    676 

AgreemmL') 
NUISANCE. 

PoIMfan  of  a  itraam— Ttnw  gfraa  to  abato  fi2 

NTFI8AKCES  BEMOVAL. 

Where  prooMdings  taken  by  aa  fababltaiit  be  fi  not 
reqnired  flnt  to  wrva  a  notice  on  tbe  pmon  om- 
pbOaad  oC....MM.».....«  457 

FABISH  LAW. 

FABLIAUENT.  LAW  01* 

Loemittmdi  Bailway— ^cale  of  ntlng  bylmprore- 
mcnt  oommiasioners  and  under  Local  Oovemment 
Aet~-Ineompleta  bmnsfer  of  the  lien  from  a  for- 
mu  railiray  company    1 

Praetioe— Sereral  peutlons  —  Order  of  hearing— 
Loam  ffowtf    65 

LocMt  ibmdi — ^Improvement  Bill— Bating  powers— 
Examptiona — Lands  and  minerals— Laadownen 
affBOtod  liy  taxation   91 

lucm  wimit. — Watsrworln  —  Corporatioo  —  Land- 
owner — Interference  whb  soil  nnder  road — ^Under* 

■  groand  water   9( 

Loam  atanrft— Wine  and  coal  datiea— Private  Bill  to 
•eoebrato  operation  of  a  elanaa  in  a  pnUIo  Act 
— AppUeatlon  of  pnUIe  fnods  to  the  injury  of  a 
private  oomtMmy   124 

Ptaetice— BaiTway—Eztonsion  of  branch  already 
antbtnlsed^-Oonpetition— 6.  0. 127   167 


Loam  tlandi  —  Harbour  works — Interferenoe  with 
railway— Temporary  ocoupation  land— Bailway 
Glanaee  Act  1846   .page  158 

Abandonment  of  railway — Competition — Throagh 
rootee  —  TrafSo  arrangements  —  English  and 
Sooteh  tratRo  agreement  876 

Abandonment  Bill— Competing  line— Traffic  regnU- 
t Ions— Aeons  to  station   879 


FABTITION. 
Disputed  legal  title— Jnritdictioo— Evidence— Decree 

—Costs    675 

Sale  under  ParUtton  Aot  1868— Sect.  8— Order  of 

coort   660 

Praotloe-  Johit-owDOTi—  Betention  of  bill  tor  a 

year  699 

FABTHEBSHIP. 
BUls  drawn  fin:  share  hi  a— Subsequent  failure- 
Insolvency  at  date  of  bills— General  and  separata 
oredlton   S28 


PATENT. 

Avinment  <^ — Begtstm-  of  proprietors — Entry  In 
— ^Expunfring  entry— Fateut  Law  Amendment  Act 
185-2,  ss.  85, 88    845 

Two  provisional  RpedBcatiooa — Prior  right— Con< 
current  Invent ioos  ,   410 

Petition  for— Objections  hj  a  priw'  patenlse— Cer- 
tificate of  law  ofitoer  iftaust  the  grant— Dismissal 
of  the  peUtiOB  with  oosto  „  668 

Trover— Plalntirs  title    678 

Invasion  of— Novelty — Sufficiency  of  specification 

— Admissibility  of  evideooe— Bequirition....„   696 

of— Warranty— Plea   819 

(See  AUvnt^  and  jSbKcAor— Cbtfa) 

PEEJURT. 
(SeeOumafXaia) 

PILOT  AND  PILOTAGB. 
(See  Maritime  low.) 

PLEADING. 
I.  Equitt. 
11.  COXHOM  Law. 

I.  EguUy. 

Demurrer- Oosterof  juriedlotion- Neoessity  for  an- 
swering  16 

Bill  fro  eonfiuo   „  85 

Flea  alleging  a  salt— Demurrer  441 

IL  Coamon  Lav, 
I>M>arture  from  deolaratioB  —  CompoeitioB-deed — 

Sureties    689 

Right  of  way— Trespass    641 

Bankruptoy — Form  of  plea  where  nrd«-  <A  disdiarge 

is  not  obtained  till  after  aoUon  brought    784 

Warranty  on  sale  of  a  patent  819 


POOR  LAW. 

Orderof  removal- Bemovabllftyof  wife  aod  chil- 
dren of  a  man  who  is  an  Iriebman  serving  as  a 
soldier  488 

Poor-rate— Appeal  against — What  is  tbe  next  prsc- 
ticaUe  quarter  seestons   494 

Bemoval  of  a  married  woman  to  her  place  of  settle- 
BMDl  in  Inland  without  bn  busbaud    088 

Order  on  husband  to  oontribute  lo  tbe  support  of  his 
wife  who  had  beeone  diannable  not  avoided  hj 
offer  to  take  ber  bade  715 


PORT. 

Evidenoe  of  the  existence  of  » 

meat  

(See  JfdritMie  Lam.'i 


Immemorial  pay- 

 'Ogre 
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POWER. 

KnauUon  (rf \if  will— Wliat  is  nfOeient  f  ......page  80 

Ifaa  •zercba  of— Uortgago — Componad  Intemt  ...  1C6 

All^fedfmodon   1!'7 

Voluntary  appoiDtmeDt — Power  of  reTOcation   '2H 

ExeontiOD  ia  umud  of — Snbaequeotdeed  of  oonfirma- 
tkm^SoU  to  aet  it  Mide— Lapse  of  tinui   U6 

PRACTICE. 
T,  Equnr. 
IL  Coxxoir  Lxvr. 

I.  Equitg. 

Demurrer— OuBter  of  Jnrlsdiatfoii— NeoesBlty  for 
ansirer  —  •   16 

Agipeala  for  costs  only    70 

Bill  pro  con/fato—BcqmntB  fonoa   85 

Sil^iiature  of  a  notary  to  an  act  done  by  lilm  In  » 
foreign  conntiy  must  be  antlmticated  by  a  ponon 
in  England  »   137 

Taxation  of  a  ■oUdtor's  bill— Consolidated  Order 
XL-i  t-  2S— Order  made  in  chambers— Application 
for  leave  to  ipi>eRl  a^inst   280 

Appointment  for  paeeing  an  order  settled— How  to 
M  made— Notice  of— CoDBolidated  Order  I.,  rr.  24, 
26,  and  27    283 

Order  to  continue  suit  witliout  a  representative  of  a 
deceased  defendant— 15  &  16  Vict  o.  86,  s.  44   8i>l 

Petition— Parties— Costs  384 

Ifamee  and  addresses  of  peUtioners — Adrertisonent 
— XLT.  Consolidated  Order,  r.  14    454 

Deatli  of  petitioner  —  Amendment  —  Leasei  and 
Settled  Eitatei  Act  482 

Taution  of  eoati  on  order  oblidned  t^dtent — Costs 
of  uneertifloated  solidtor  482 

BeriTor  by  assignees  of  a  bankrupt  plaintiff — Costs 
—Stay  of  prooeedings   484 

Death  of  plaintiff- Bevivor— 15  &  16  Yiot.  a.  86,  s.  52  527 

Berrice  <m  Intot  partlec   556 

Srarice  of  deoree—llottott  to  discbarge  writ  <tf^y!z. 
on  ground  of  nou-suivloe  of  decree    573 

A  nominal  defendant  must  answer  in  his  official 
capacity    581 

notion  to  dismiss  Ull  for  want  of  prosecution,  plain- 
tiff bavioK  assigned  his  property  to  creditors   581 

Demurrer  for  Improper  partiee— Agreement  and 
tub- agreement — Bill  for  spedfio  performance  by 
■nb-pnrchaser — Original  vendor  a  party   628 

Eiueptions  to  bill— Scandal   631 

County  Courts  Equitable  Jurisdiction  Act,  ss.  S,  10 
— Transfer  of  plaint  to  Court  of  Ohaooery   632 

Consfamotlon  of  ordor  of  court— Conaeot  bind^g  on 
married  woman  6B3 

Power  d  court  to  sanction  compromise  of  suit  by  a 
married  woman  -   654 

Obedience  to  order  of  ooort  to  be  enforced  by  writ 
of  ■equeetration  „   696 

In  partttion — Joint  ownsn— Betwtion  of  tidll  for  a 

Sear   699 
.davit  of  doc  omen  t  referred  to  in  an  oc  parte 

etatament  „   704 

Abaoonding  defendant — Kolios  to  appear — How 
pnUished  in  an  extra-parochial  place  ...............  747 

Committal  of  a  fvoriver  for  contempt    781 

Specia]  case — Parties  ont  of  the  jurisdiction   784 

Motion  to  vary  chief  derh's  certificate — Con*.  Ord. 

XXXV.,  r.  52    784 

Slttnder— Effect  of  certiflcate  of  judge — Costa    788 

Dismissal  of  bill— Subpceoa  to  hear  judgment   816 

Trostee  refusing  to  transfer  funds  —  Co-trustee 

lunatic— IS  A 14  Viot  c  60,  i.  24   618 

Costa  where  trust  fund  reduced  below  500f.   819 

IL  Cotiman  Law. 

Bight  to  begin  in  revenue  cases   35 

Bighttobc^n  178 

Amending  summons  and  plaJnt  at  the  trial   209 

Costa  of  entericg  cause  provisionally— Costs  of 

appeal  from  master  to  judge  at  chambers   486 

Coats  where  the  plea  is  bad,  but  there  ia  a  vndict  for 

the  defendant  on  the  merits   456 

IToDproduction  of  necessary  documents  on  motum 

for  a  nil»— Coata  ......»..»...„.„  580 


Frodootion  of  a  writing  to  a  witness   papa  67  0 

Interrc^tories — Common  Law  Procedure  Act  1854  678 
Change  of  venae — Preponderance  of  convenience...  717 

(See  ^dmtra&y  Com*— Appeal— Archet  Court— Al- 
tomeg  and  3oUcit&r  —  (W«  —  Cmm^  Covrts  — 
IHtvrc^—Erideuce—Probale  Court. 

PBIMCIPAL  AND  AQENT. 

BatifioaUon  of  agent's  aot   10 

Agrennent  made  by  an  sgeot,  whose  appointment 

is  not  allied  to  be  in  writing — Statute  of  Frauds  68 
Agent  of  an  inenrance  oompany,  taking  dapodt  for 

a  policy  and  changing  his  agency  to  another 

office— Liability   102 

Piyment  of  a  fine  to  the  d^utv  steward  of  a  naaor 

by  a  oroseed  cheque  fs  iosufflcient   141 

Commission  on  goods  sold;  couutennandcrfageui^; 

•nbotdlnate  (Mvemment   655 

An  agent  employed  to  effect  an  insurance  on  goods 

transmitted  from  abroad  must  account  for  any 

discount  allowed  by  the  ofBoe   555 

Bight  <tf  an  ageat  on  a  del  credere  oommission  to  ane 

vendee  »  673 

PRISON. 

A  borough  having  a  quarter  sessions  sending  Ila 
prisoners  to  a  county  prison,  must  pay  a  propor- 
tion of  ttie  eoBia  <rf  enlarging  and  im^ving  it— 
Frlaon  Aet  (5*  evict,  0.98)   715 

PRIVATE  BILLS. 
(Bee  Pariuvnenl,  Laa  o/.) 

FBIVILEGB. 
(Sea  A/tomeg  and  iMkUor.") 

PBTVT  OOXJNCIL. 
Pmctioe— Appeal  from  Arches  Court— Bule  14— 
Period  between  bringing  in  petition  and  hearing 
Contnmaciooa  non-appearance  in  the  court  below  650 

PROBATE  COTTET. 

Will— Signature  in  proeeoce  of  attesting  witnesses 
— Surviving  attesnng  witness  adverse— No  other 
evidence  forthooming    1^ 

Will— Not  forthooming,  codioil  admitted  to  proof— 
RevocatltHt— Wills  Act,  s.  20    298 

WHIt— Bevooation  by  memorandum— AdministiSx 
tloa— Praotioe   800 

Practioe— Testamentary  suit— Uinor— Guardian  ad 
Utem   300 

Praotioe— Taatsaentary  snit— Ezamiaaticm  of  at- 
testing witaaaa     5sm  esse   3A9 

Will— Tastamentary  p^ier  oontingeat  on  option  of 
the  executrix   810 

WiU— Bequeets  identical  with  the  trunts  of  a  mar- 
riage settlement   oGe 

PraoUce  — TeetamentaiT  suit  — Nude  executor- 
Costs...   3G7 

AdmlniBtrationgranted  to  wife  in  case  of  a  supposed 
intestacy — mil  subsequently  discovered  md  ad- 
mitted to  probatSL  though  pnor  grant  not  l»voght   

la   367 

Will— Chain  of  n^resenUtion— Will  of  teeUtor  and 
executor  both  proved  in  Ireland— iriah  grant 
resealed  in  Probate  Ooort  in  England  867 

Will— Incorporation  of  a  memorandum   399 

Will— Codidl  wrongly  described  as  codicil  to  a 
revoked  wiU—Piactfoe   399 

Will— Acknowledgment— Signature  not  seen  by 
atteatlng  witnesaea  —  Presumption  —  Probate 
giutoC.  «   400 

Fnctice— Bankruptcy  and  emigration  of  execntur — 
Grant  of  admlnutration  to  a  legatee   oTS 

Will— Uarried  woman  —  Separation  deed— Scotch 
divoroe— Will  not  republUbed  after  deaUi  of  hus- 
band—Limited  grant  S&S 

W311  — Atteetation  — Bignatore  sot  seen  by  wii- 

neaaes- Preaamntion   *^"r'vrvrAr* 
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Will— Doubtful  deacriptioD  of  executor — Nephew — 
Parol  evidence  to  explain  -pcff*  645 

Practioe — Teotameutarr  *°>' — Probate  of  previous 
will  rsTokad — GoDteatioas  prooeedings  discos- 
tinned— Coats   W6 

Fractioe— lasnes  found  partly  for,  partly  against, 
the  will — £xeontors  condemned  in  all  costs   647 

WQI — Memoraudnm  of  revocation  indorsed— lucor- 
pontioQ  refused   C80 

Will— Contingent  will— Probata  refused   681 

AdmiDiabrkUon — Eatate  not  wholly  adi^istered — 
SnretieM  allowed  to  Jn•tl^r  730 

Will — Domiciled  Amirtoua — Two  nU  trf  executm 
— Tmst-deed  to  be  disobarged  is  America   <  30 

Administration — Simultaneons  death  of  huaband 
and  wife— Swivonhip—Preminption— Form  ot 
oAth   731 

Practice— TsetuMBtuynitt—B^aimto  defeum— 
CoDsoUdatioB   731 

Will— AtteeUtion  oUon  daieoUre— AfBdavit  dis- 
poosed  with    731 

Administrntion — Lnoatio— Penalties— Reiidae   834 

Practice — Testamentary  suit— Jury  discharged — 
Hotion  to  try  «t  Midzes  refused   835 

(See  Admitutbviion—Wtll.') 

FBOBATE  DUTY. 

Fftfeign  exeoBtor— Becelpt  ot  dividends  from  «  com' 
pany  being  woond-np  „.„  575 

PROMISE. 

Forbearaaoe  to  sue  Is  a  good  eonstdaratlon  for  a  pro- 
mise to  pay  only  wlum  the  right  to  sno  esiats  ...  77 


PBOMISBOBT  XOTE. 

Snbseqant  agraenent  for  pigment  of  amount  by 
iaaUlmoats — Absence  of  consideratlioa — Nudum 
pactmm  „  676 

(See  ATT  o/Exdtaiye.) 

FB0SE0UTI017,  HAI.IOIOirS. 
(See  JfoftciotH  Proacntf ton.) 

PUBLIC  BEILTH. 
1M8— Iffotioe  to  do  works  part  invalid,  part  good...  4M 
(See  BidWk,  AUio.) 

PTTBLIC  HOUSE. 

Coorevanoe  of  in  fee— Covenant  that  vendor  shall 
enpny  beer — Want  of  mntuaUty — Restraint  of 
trade   188 

BAGINO. 
(Bue  Boat-raee—GandHg.) 

EAILWAT. 

Arbitration  under  Lands  Clauses  Act — PosscssloQ 
— Interest — Costs — Withdrawal  of  oi^ositlon  to 
an  Act  of  Parliament    17 

Exhaustion  of  capital  and  borrowing  powsta — 
Money  advanced  on  bonds  and  uaedfor  the  under- 
taking  „   47 

Agreemeot  to  refer— BaUway  Go topaoioj  Abrbitra- 
tion  Act  186d— Praotioe   „  „   81 

Payment  into  ooart  under  a  will—Pmoatory  trait  85 

Eehamaiiader  Bailway  Oompaaies  Act  1867— De- 
beataiB  holders- Outside  creditora — Absence  of 
fraud- Majority  of  three-fonrtlw    86 

Compulsory  powers  to  acquire  land— Purposes  of 
the  .special  A^t- Unauthorised  use  of  powers — 
T<ater  Act  for  other  purposes   96 

Damage  by,  through  vibration  caused  by  use  of — 
Compensation  for— Ballway  Clauses  Act,  bs.  6, 16 
— "Cbnatmotioa " and  "use "of  railway— Head- 
ings to  groBpe  of  seetfaNM  la  atatulet  288 


Covenant  to  erect  a  ■'first-class  "etatidn— What  itia 
— Specific  performance— Jurisdiction   .pnge  '2')^ 

Accident  by  oolliaion — Driver  of  engine  seized  with 
a  fit — Pointsman  turning  engine  on  branch  line  to 
avoid  collision  with  express  train  on  mi^n  line — 
Collision  on  branch  line>-Alterat{on  of  siding 
points — Tfsgliganoe,  evidence  of  —  Subsequent 
alteration  of  rails   2^1 

Land  taken  by — Unpaid  vendor— Decree  for  specifio 
performance— Private  Act  restraining  proceedioKs 
—Leave  to  prosecute  decree  notwithstanding  the 
Aot  890 

Liability  for  misoonduot  of  tludr  servants  upon 
the  premises    801 

Lower  Canada — Action  against  a  shareholder- 
President  of  company  with  a  salary— Com- 
pensation ,  ,   82o 

Accident  on  -Mensure  of  damages— Pecuniary  loss 
and  bodily  suffering   Sid 

Entering  on  liind  before  oompensatioD  made — What 
is  a  "wilful"  entering  within  sect.  85  of  the 
Lands  Glauses  Ooesolidatiou  Aot  ,  8Hit 

Agreement  to  make  and  maintain  a  road  and  wharf  416 

Inabilitiee  of — Evidence  of  negligenco    4)3 

Private  Act — Meximam  charge  for  carriage  per  mile 
—Mileage  is  not  neoessarily  chargeable  by  the 
most  direct  route   460 

Land  taken — Purchase  money  paid  into  court— lu- 
solvent  railway— Order  to  pay  costs  out  of  the 
fund  481 

Agreement  to  purchase  leasehold  from  losseo — Ai>. 
portionment  of  rents  under  Lands  Clauses  Aof, 
B.  119  — •  Notice  to  treat  with  lessor  —  Speoifio 
performance    524 

Bailway  Companies  Act  1^67— Scheme--Judge> 
ment  by  mortgagee — Execution- Costs   Sit 

An  agreement  'to  make  a  road  not  idW  mm  the 
directors    668 

Severance  of  the  lands  of  a  mine  owner  by  tbo  rail- 
way —  Claim  for  coiapensation  —  Beference  to 
arbitrators  —  Expenses  not  yet  actually  incurred 
— Future  ueoeseaiy  axpensM — Award  —  Mean- 
ing of  "from  time  to  tims^"  in  Bailway  Clauses 

Act,  s.  81  6;e 

Scheme  of  An-angemoDt — Conftrraation — Dissent  trf 
outside  creditors — Bailwan  Corapinies  Act  1867 
(30  &  31  Vict,  c  127)    666 

Liability  for  negligence — Sparks  h'om  an  engine 
firing  cut  glass  on  an  aml^kment    668 

The  lien  given  for  tolls  is  where  the  line  is  used 
by  others,  and  not  on  goods  carried  by  the  com- 
pany  675 

Liability  as  carriers  ~  Deliverv  of  goods  to  the 
wrong  person — Gonvenlon—HeglfgeDce— Volun- 
tary beuee    676 

Limited  borrowing  powers— Looas  iu  excess — 
Lloyds*  bonds— Equities  of  aotniJ  holders   73.> 

Liability  as  carriers — IHoturss,  the  value  of  which 
is  not  declared,  the  frames  are  accessory  to  the 
pictures   766 

Purchase  of  land—  Time  for  payment  of  purchase- 
mouey — Arbitration — Award  long  after- Costs — 
Lands  Clausee  Act  1845,  s.  16    769 

Execnlion  against  sfaaretxdder  whose  sturee  are  not 
fully  paid-up  „   811 

Negligenee  by  carriage  door  bafaK  uufasteoed    830 

Liability  for  wrongful  aot  of  thiid  persoa    835 

Train  ovenhootlng  the  pUUcrm— NegUgenoe   686 

(See  Aeeidtnt,  Death  or  Ujun  ijf—JoaU  Block  Cem- 
pay — Lands  Ctautet  Cfmtoadatiim  Ad—Negligenet 
— Fat^aiimt,  Law  of—  Wining-  Up.^ 

BAPB. 

(See  CfitninoZ  Law.') 

BECEIVJE& 

Of  au  annuity  in  (rroso,  with  a  general  ohsigs  of 

debts— BigBt  10  distrain  45it 

Oommltt^of,  furajBtenatpt   781 


BEFEBEES,  COURT  OF. 
(See  Pariimaat,  Ltw  o/.) 
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BEUOYAL,  OBBEB  OF. 
(8e»  Poor  Lata.') 

:beventje. 

(Sh  Legaejf  Dutjf—Siuxemm  DvJf— Stamp  Jrt.) 

'  BEYERS  ION. 
A  married  woman  may,  by  a  fraud,  preolnde  bwBelf 
from  ftny  right  to  a  reTersiooary  mterest  falUng 
dne  after  tbe  death  of  lier  buBbond  .pagt  876 

BALYAGE. 
BANITABY  LAW. 


ITotloe  to  do  vorka  under  tbe  Fablio  Health  Act 
may  be  good  In  part  and  bad  In  part   464 

A  complaint  by  an  inhabitant  of  a  nolsanoe  ander 
ieet.  21  of  the  Sanitary  Aol  1866^  need  sot  be 

to  tbe  person  complained  of.   457 


SEDUCTION. 

BelaUonebip  of  maater  and  aenrant — Plea  of  not 
guilty,  effect  of— Eridmoe  of  peoaniary  meaoB  860 


SEQUESTRATION. 


Writ  of,  ia  to  be  used  to  enforce  obedtenoe  to  an 
order  of  court  under  82  A  88  Yiot  c.  62,  aa.  4 
and  6  696 

SETTLED  ESTATES  ACT. 
(Gee  Leatf  and  Settled  Eitala  AO.") 

SETTLEMENT,  MAREIAGK 

Afttr-acqnlred  property— Will  of  huaband — Con- 
Btrootion   194 

Poat-nuptial  wttlement-Provision  againat  huaband'e 
faankniptoy— Bigbta  of  a*editor8    821 

Yoluntary  truets  in  favoar  of  collateral  relations- 
Power  of  reTocation   449 

Stamp  on   718 

(See  Oubrndand  H^.) 


SETTLEMENT,  PARISH. 
(See  Poor  Lao.') 

SETTLEMENT,  YOLUNTABT. 

Pond— Assignee  for  valuable  consideration— Sub- 
Biatit)({  equities— Forbearance  to  sue— Promiaa  to 
pay  made  in  Ignorauca  of  non-liability    77 

Covenant  to  settle  a  moiety  of  tbe  propw^  settlor 
should  be  entitled  to  at  time  of  death — Release...  167 

Voluntary  appointment — Power  of  revocation   224 

Family  arrangement— Bill— Deolaration  aa  to  i^ht 
of  Mrties  ,   705 

YaUdlty  of,  as  againat  oradlton    816 

SHASES  AND  8HABEU0LDEBS 
(Sea  JohtSlodt  Cmtpny— l^iidui^.) 

8HEEIFF. 

AetioD  will  not  lie  againat  for  detaJnins  a  peraoa 
who  haa  obtained  a  certificate  of  tKnlmptey  or 
deed  of  composition,  em  ihongh  ha  haa  notice 
of  It   S98 

SHIP  AKD  SHIPPINa. 
(See  Maritine  Lav.) 


SLAKDER. 

What  fa  a  priTilersd  eommanieaUoD   page  308 

Yerdiot—Ooati— Effect  of  certtfloata  of  judge    788 

(SeaLtM:) 

BOLICITOB. 
(See  AUomeg  and  Solidter.y 


SPECIFIC  PEBFORMANOE. 

Agreement  made  by  an  agent  not  appointed  in 
writing— What  auffident  allagation  ot  the  oon- 
traot   68 

Of  an  agreement  for  a  kaae  contained  in  lettera 
varied  by  parol   195 

Of  saleof  property— ^oeatikmaatoaGknowMgmnkt 
by  a  married  woman  227 

Of  an  agreement  bj  husband  ^nd  wifo  to  exeonte  a 
aeparation  deed   822 

Of  an  agreement  to  make  ai  maintain  a  road  and 
wharf    416 

Of  an  agreement  for  sale  of  property  aa  freehold, 
part  being  aubject  to  a  lease    521 

Of  an  agreement  by  a  railway  oompnny  for  pur- 
chase of  leasehold — Apportionment  of  rents    524 

Demurrer  that  Statnta  of  Limitations  applied— 
When  tbe  Attorney-General  is  a  neoeesary  party  558 

Bill  for,  by  a  sub-purchaser— Original  render  a  parly 
— ^Demurrer   628 

Of  a  contract  for  sale  at  a  price  to  be  fixed  by 
valuen  named  in  contract  665 

A  UU  for,  will  be  snpportad  by  a  reoeipt  for  the  de- 
posit doly  stamped  as  as  agreaneot   695 

(See  Vmder  ami  PmnAatr.') 

BTAICP  ACTS. 

Marine  Insurance-  A  contrcst  for  in  a  mutual  com- 
pany ia  within  the  Act   07 

Bequest  of  residue  of  personalty  to  executors  la 
trust  for  residuary  legatee,  such  residae  coosfsting 
of  shares  and  money  on  mortgage— Transfer  of 
such  sfaaree  and  mortgage  to  legatee— What  is  the 
properstamp    131 

LottOTB  of  administration — Accretions  of  interest— 
Busband  dying  without  having  administered  to 
wife — Property  to  be  distributed  abroad — Con- 
struction of  Stamp  Acts   370 

On  marriage  setUement — What  is  "definite  and 
certain  principal  aum  or  snms  of  money" — Lands 
purchased  with  trust  funds  and  subject  to  a  tnut 
lor  conversion  into  personalty    718 

On  a  bnildiog  lease — What  is  "  further  or  other 
OOQsideratioii "   720 

On  trauafer  of  a  mortgage  to  a  friendly  society — 
Exemption    721 

STATUTE. 

Constmction  of — Effect  of  headings  to  gronps  ^ 
sections  in   m   288 


STATUTE  OF  FRAUDS. 
(Bee  Amtd^  SaMt  aj^ 

STOCK  EXCHANGE. 

Purcbaae  of  shares  bv  conntry  broker  from  London 
broker  for  an  undiaelosed  principal— Failure  of 
principal — Anthoritv  to  London  broker  "to  do 
what  be  thinks  beat*'— His  duties  thereon— Name 
of  country  broker  given  to  London  broker  to  the 
ultimate  purchase  and  liability  thereon    488 

Sale  of  shares  to  jobber — Traneier  not  executed 
nominee—Carrying  over  without  nominee's  an- 
thority — Ratification  of  authority — Repudiation 
of  transfer — Liability  of  jobber  to  indemniry 


vendor  from  ealL;   585 

STOPPAGE  IN  TRANSITU. 

Oontinnanoe  of  tranaitus  tvvf'Sr  ^ 

(See  Maritim  law.}  <>9^ 
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siancTs  OF  oabbs. 


SUOCESSION  DUTY. 
Becmert  of  mouej  ia  trust  to  be  laid  ont  la  l^nd — 
Satj  pajaUe  oa  equilaUe  oo&T«nioD — Whettm: 
■neflwion  duly  or  Imoy  dnty— Amooat  of— 
FMiUott  o<  ippnl  Bgafoit  MHauneni— Hight  to 
lMgin...„.„..„  ....,.ragt  58 

TELEOBAPH. 

lifaUUty  of  oompany  for  error  In  imumfarion  of  ft 
menage — Ettot  in  reading  same— Damage  to 
•enda-— Bight  of  action    21 

An  agreemoDt  in  writing  may  be  nudo  bj   661 


TORT. 

To  wife  by  tlie  sale  to  her  hosband  of  a  nozions 
article  oompoanded  by  the  Tendor—Warranty 
— NegHganos   495 

UiAOity  of  a  candidate  tot  daniago  done  by  a  mob 

ataaolaatioD  „....„   627 

CSee  Ttr^xutJ) 

TOWNS  nfFBOVEMEKT. 
Boale  of  rating  by  oommiaaioaerg— Bail  way— PriT&tfl 

BOl   1 

(8w  BaaUk,  ftMie—Local  GonnMMat.) 


TBADE  UABK. 
DeftoitioD  of  the  word  "pateat"  wb«i  naed  in  a 

trade  mark  260 

Imitation  of  —  Injanellcn  —  Wlien  entitled  to 

damages— Goet9,..,   480 

Plncy  of— Use  of  name  with  reputed  addition-^ 
Deomtion  ol  caatomers  —  FalM  etatement  in 

cfnnilw— Isjanotion   646 

(Bee  Copyrig^.-) 

TBADE,  BESTBAINT  OF 
Oanbmetnottocany  on  aoertalniiads  bi  Enmpe 

TRADES  UNION. 
EmbenlemoDt  of  ita  fanda  by  an  officw— Indict- 
ment will  lie  for.  ,  „   7&B 


TRESPASS. 
IiiabOitT  for  an  act  that  tends  to  create  the  doing  of 
damage— What  ia  the  ■*  natoral  oonseqnenoe  "  of 
aot— Lialrility  of  eandidate  for  damage  done  by  a 

mob  627 

Bight  of  way— f  leading   641 

(See  TorQ 

TROVEa 

Xxhibltiog  interrogatoriea — Common  Law  Frooe- 
dnre  Act  1854,  a.  61— FlaintUTa  tlUe   678 

TRUSTS  AND  TBU8TEES. 
Breach  of  tmat — Following  tnut  money — Money 

firen  by  client  to  be  inveated  on  mortgage  paU 
y  BDlicitor  to  hia  own  general  banking  acconnt — 
If  balance  at  banker'a  can  be  claimed  In  specie  by 

OMttt  ^ae  tnut   71 

Tmsiee  Act  1860~Tran«fer  of  fand— Non-corporate 

body— New  tnuteea   106 

AooeptftDoe  of  tmat  by  deed— Breach  of  tnut— 

Whether  simple  eontraot  or  apedalty    129 

Tentiooa  nfnsal  to  hand  over  the  tnut  fond— 

Cosra   186 

Acting  for  iafant  in  ezdiu^  laads-^AcqnlM- 

cence  .„.„   886 

Trustee  BeKef  Aot— PraoUoe— Faymani  ont  of  oourt 

— Serrioa  on  tmstoes   418 

Trustee  Act  1860,  ss.  28,  88,  84— Tnwtee  Act  1862, 
a.  9— Appointment  of  new  trustee  of  a  copyhold 
for  cDstomary  bar  ont  of  the  jnrisdiatioD   427 


Pleading— AUsRation  of  a  trust — Demorrer  ...pagt  448 
Trustee  Act  1860^  aa.  8,  20— Oomiant  to  anrrendar 

copyholds— Death  m  covenantor  betne  snnender  789 
Trustee  Belief  Act — Particular  legacy  paid  Into  court 

— Bflsidae  in  handa  of  troatees— Costs   789 

Solicitor  trustee  for  a  client — Bill  for  an  account  ...  748 
Appointment  of  new  tmataea — Husband  of  lady 

lnt«mted  in  tmat  fund   781 

Trustee  refosiog  to  transfer  fnnd— Co-trustee  a 

lunatic   818 

Bednction  of  trust  fund— Coais   819 


TURNPIKE. 
What  ia  ft  removing  of  soil  from  the  sides  of  the 
road  within  aeot.  118  of  the  General  Tunipike  Act 
— SoiHiinga  892 


VACCINATION  ACT. 

Proceedings  may  be  taken  for  non-vaccination  after 
a  conviction  for  a  former  otfenoa — 80  &  81  Vict 
0.84    666 


VENDOR  AND  PURCHASER. 

Sale  of  goods — Contract  oontafced  In  a  aeries  of 
lettera— Proposal  and  ftooeptanoa— Cheque  aent 
on  acoonnt— Agreement  to  be  drawn — Oonditiona 
precedent — Litrodnotlon  of  a  new  term   204 

Acknowledgment  by  married  woman,  InftbUily  to 
obtain— Abandonment  of  purchaser — Snbeequeot 
sale  and  acknowledgment   ^   227 

What  pasaea  by  a  grant  of  "ft  warren  "   293 

Bill  to  Fectify  an  alle^^  mntoal  miatdm  in  an 
agreement  for  sale   253 

Representation  of  object  of  purchaser — Declaration 
of  Durchaaer — Obligation  to  perform    291 

Fraud  by  married  woman  aa  to  her  reversionary 
intereat — Declaration  by  her  to  the  porchaaer  that 
she  bad  duly  assigned — BonA  JMe  pnrofaase   876 

There  is  no  oosential  difference  between  the  ule  of 
a  goodwill  of  ft  bnaineaa  by  the  trader  or  by  hia 
assignee  In  baokmptcy   386 

Specific  performance— Property  sold  as  freehold- 
Part  of  it  subject  to  lease — Notioa  of  tenancy  by 
purchaser — Compensatioo— Abatement    521 

SaJe  of  laud  by  suction — Reserved  price— l^ploy- 
meot  of  puffer— 30  &  81  Vict.  o.  48.   522 

Agreement  and  sub-agreement— Bill  for  specific  per- 
lormanoe  by  sub-purchaser — Original  vendor  a 
party   628 

Appropriation  of  porobaae-money— Interest   651 

Contract  for  sale  at  prioo  to  be  fixed  by  valners 
named  In  the  contrftot— Inftdeqnate  valuation — 
Speofic  performance   655 

Right  of  agent  on  a  del  credere  commission  to  sue 
vendee   672 

A  written  agreement  cannot  be  qoalifled  or  altered 
by  aubseqoeot  oonvaraalionft  or  ft  pnanmed  In- 
tended  d^>ftrture  from  it  696 

A  receipt  for  the  depout,  duly  stamped  aa  an  agree- 
ment, will  support  a  bill  for  specific  periormance  696 

Sale  of  a  bouse  without  notice  of  an  annalty  charged 
upon  it   746 

Subsequent  sale  of  goods  oUatned  by  false  pretences 
~Heiznre  of  by  original  owners  m  the  nftnds  of 
vendee— In  whom  property  vesta   764 

Qoods  sold  anddelivered — Agreed  terms  of  payment  760 

Relation  of — Time  for  payment  of  parchaae-money 
— Arbitration— A  ward  long  after — FoMeaaion  ...760 

(See  AffretmetU  —  Contract  —  CoixnaiU—Dtdtor  and 
tAwdttor— iS^ec^jfe  Per/ormtmce.) 


TENUB. 


Change  of 


717 


WABD  OF  DOUBT. 
Oonoealmentof—Praotioe— Evidence  aa  to  residence 

of  ward— Privilege  of  solicitor  of  parent  292 

Privllwe  of  solicitor  of — Concealment  ^niotliV'f^ 
Fn>dnctioeofenvelope»ofletten^.V.ygT.Vr.  293 
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■WARRANTY. 
5Wmto^HegligMM»— Sale  of  a  twxiow  atUdB  to  a 

hoBbuid  to  be  Bsad  by  bh  irife   " 

Oq  sale  of  a  patent  


WARREN. 

What  paves  by  a  grant  of  "  warren  of  conies ' 
^«  Game.) 


233 


WATER. 

3?ollntion  of  a  etream— Noiaance— Time  given  to 
abate  


£2 


WAT,  BIGHT  OF. 
Limited  dedication— Right  by  user  to  plough  up  a 

footpath   

Tnapaaa  on— Action  for— Pleading  

WILL. 

Constrtiction...4,  80,  85, 134,  136, 137,  191,  2oil  2fti,  349 
Lo  wer  Canada^ontome  de  Paiia— Art.  289-  Con- 

Btruction  of  dict4 et  nomiR4  

Meaning  of  tern  "  profits  "—SorviTing  family- 
Power  of  appointment— Execution  of  By  will   80 

What  is  a  prwatory  treat?  :—".v;"i" 

OhaiKe  for  younger  children— Tenant  for  life  In 
powi^n— Legacy  left  to  him  — Interest  on 

chance  unpaid  

Period  of  diBtribntion  —  Direction  to  dmde  the 

whole  equally  "in  case  they  shall  die*'   134 

Separate  use  with  testamentary  power— Abeoluto 

interest   136 

The  word  "  BurriTing  "  read  as  "  other^   18' 

Consequence  of  bequeathing  residne  to  exeontors 

trnst  for  residuary  legatee   ■  "1 

Ciinvereion  of  real  estate— Aseignmeut  of  personal 

estate  in  expectancy  

Charity— Gift  for  the  benefit  of  a  Scotch  church— 

Preeohnroh— C3?/wi?<   16fi 

Uortmain— CHft  for  dicing  a  well— Gift  of  rssidne 

void  for  uncertainty   1^ 

Meaning  of  the  term  "  Burriving"   259 

What  is  a  vested  interest  «4 

Where  will  not  forthcoming  oodiidl  admitted  to 

proof- Revocation- Wms  Act,  s.  20  

Revocation  by  memorandum   300 

Testamentary  paper  contingent  on  option  of  the 

executrix   ff« 

Gift  of  rents  wftti  power  to  sell- Lite  estate   349 

Beqaests  ideotfoaf  with  the  trusto  of  a  marriage 

settlement  

Chain  of  npreaentation— Will  of  testator  and  exe- 
cutor botli  proved  In  Ireland    8C7 

Incorporation  of  a  msmorandnm    399 

Signature  not  seen  hy  ftttestlng  wttnessea— Pre- 

■nmption  ;■• 

Devise  in  tntst  to  manage  the  estate— Ultimata  gift 

to  children   B25 

Marshalling  assets- Deficient  personalty — Abate- 
ment by  legatee  and  real  estate  rateably   526 

Will— Attestation— Signature  not  seen  by  witnesses  597 
Doubtful  deecription  of  executor— Two  nephews— 

Parol  evidence  to  explain    045 

Memorandum  of  revocation  endorsed   680 

Contingent  will  681 

Annuity  charged  on  house— Sale  without  notios 

of  it  "46 

Indefinite  deviee— Abeonoe  of  words  of  limiUtioii— 
Charge  on  property  devised- Effect  of  words 
"prtmsfty  and  estate "  — Enlnrganwnt  trf  life 
estate intofttae   703 

(See  Adttuuttration—Pnbate  Cimii.^ 

WINDING-UP. 

I.  Fmrioir. 

II.  PbACTICI'. 

in.  CoimunvTOirr. 
L  PetUiaii. 

Benefit  sodety-Basolntion  ultra  Wivt— Priority  of 
rights — ^AoquiescHUioe  of. petitioner    b 


By  shareholder  dismissed— A  new  petition  by  a 
recent  creditor  y  l'W  «3 

Amalgamation  of  insurance  offloee— Tmnsfer  ol 
busTneBB- Power  to  wind-up  transferred  company  48o 

Order  of  an  Irish  court  made  an  order  of  Court  of 
CbanoeryinEngland— Compame8Actl862,  bb.81, 
^23   •  "  73* 

Dnregistered  wropany— Amalgaom^  before  Com- 
ponies  Act  186a— Horation  of  drt*    t'  O 

Dismissal  of  petition— Be-hearing   ("iB 

IL  Pmetice. 

Debenture  payable  to  bsarer— Claim  hy  creditor  to 

prove  on  a  collateral  security  

Discharge  of  solicitor  bis  coeta  unpaid— Lien— 
Order  11th  Nov.  1862,  r.  58    .......................  46 

Mining  company  on  oost-hook  principle— Debt  due 
by  company— Calls  due  from  Bhareholdor—Action 
by  a  creditor  against  the  defaulting  ehareholder 
—Verdict  by  consent— Subsequent  payment  by 

company  to  creditOT — Proof   

Voluntary  winding-np-Oider~Re-heano(E  

Powers  of  liquidator- Companies  Act  lKlj2,  95, 
96  169,  160— Exercise  of  without  sanction  of  ttae 

court   ■■  T  : 

Moneys  received  by  a  director  from  a  promoter  out 
of  a  profit  made  by  the  latter— If  order  can  be 

made  on  him  to  refund  

Proof  bv  a  aecured  creditor— Date  of  claim- 

Genei»l  Cider  11th  Nov.  1882,  r.  20  2^ 

Debenture— Bet^off  

Proof  of  claim  by  creditor  holding  collateral  secu- 


IS 


67 

lE>i» 


DouWeproof— Interest  after  payment  of  debt   346 

Proof-Becnred  creditor- Date  of  daim  to  prove— 

Gen.  Old.  Nov.  1862,  r.  20   411 

Compromise  of  claims  against  directors-Motion  by 
dissentient  contributories  to  stay  action— Juris- 

diotion-OompanieeActl862,B8.87,  160   4M 

Bulwastowpc^tmentof  offldai  bqnldator  .........  488 

Foreign  execntor-Paymentof  dividend  to— Probate 

Bills  of  exchange— Double  proof  against  drawers  and 
indoreeTB— Satisfaction  of  debt  up  to  winding-up 
order— Subsequent  interest  •.' 

Appeal  from  chambers-  -Creditor  with  secnnty  on 
Vitato  of  debtor— Proof— Principal-Subseqoent 
dividend-Interest  

Companies  Act  1862,  s.  SS-Costa   6m 

Debenture  holders  and  simple  contract  creditors, 
priority  of  debentures  iseued  aUm  wre»— Lien 
for  moneys  advanced  to  m^tain  ^perty  of 
company  •  680 

Termination  of  engagement  of  a  mnnager-Baiary 


742 
807 


— Compensation  .  «  i  i 

Creditor  holding  collateral  secarity— Proof  of  Claim 
—Letter  of  credit— Contribution  

UL  CoH&ibiaarf. 

Notice  of  allotment— Authority  to  agent- Ratifies- 
tion  of  acta  done  

Liability  by  amember  of  a  mutual  marine  assorance 
association   •»  : 

Transfer  of  ehares ;  non-registration  at  the  tmie  of 
the  ^"ndlng-op— Delay  of  transferror— Laches  ...  IHl 

Infant  trwsferee— What  is  Acqoiescence   IM 

Forfeiture  of  shares— Liability  of  a  past  member— 
Sched.  B.  Companies  Act  1862,  s.  88...   165 

Aoceptanceof  gharesasaoonsequenceof  amalgama- 
tion—Shareholder  acting  as  director— Liability ...  182 

Increase  in  nominal  value  of  shares  after  applie»- 
tion— Transfer  in  ignorance  of  it— Liability  ......  iw 

Transfer  of  shares;  set-off  by  transferee ;  transfer 
nnregleterod— LUWlity  of  transferror   -  19? 

Compromise  —  Oanoellation  of  shares— Powws  ol 
directors- Lapse  of  time  5«» 

Subscription  of  memorandum  of  assoctation— What 
obii^Uon  to  take  shares  thereby  created— 
Subsequent  application  for,  and  ^lotment  of,  un- 
paid ahares  — Consolidation  Act,  1862,  s.  20- 
Official  Uqnidator-CoaU  .;-  »" 

Signing  memorandum  of  nsBociation-^AlIotment  oi 
shares  to  a  vendor— Paid-up  shares  aw 

Liability  of  holders  of  provisional  oertlflcat^SpIor 
shares  ..„«,.........i..t..«"»-«*.«n".»..«'j|-^.l'*-"> 
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SDBJBGTS  OV  CABBS. 


Sigoing  memonodnm  of  ASSodaUon— Allotment  of 
■barM  to  Tendor — Paid-Dp  sb&res— Compaaies 
Act  1862, 1.28  pa^  412 

SubKritang  memoruidiim  of  U8O0i»lioii — Apuica- 
tion  for  dures  and  payment  <tf  deposit— with- 
drawal before  allotment — Power  to  aocept  •nrren- 
der  of  Bhare»— Companiea  Act  1662,  b.  28   445 

SonA fik  dispute  and  compromffle — Cancellation  of 
shares — Lapse  of  time— Power  of  directors,   446 

Transfer  of  soarea  and  non-execution  of  transfer  b; 
the  transferee   479 

IjiatnlitT  of  a  past  member— CompaDieB  Act  1862, 
«.  28  „  Z,.  '  672 


Liability  of  an  infant  pa^e  574 

Subscriuing  memorandum  of  aasociatiau — Allotment 
of  sharee  to  nominee  of  vendor — Fully  paid-up 

shares— Companies  Act  1862,  as.  18,  23    G32 

CondftioiuJ  allotment  of  sbares — UHra  vires    6M 
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BILLS. 

Mmdof,  AprU  13. 

^rfoB  Mr.  DoDSov,  Chainaaa;  Mr.  Bickakdb, 
And  Mr.  WxKHE,  BefereeB.) 

MnjOBD  IimomuKr  Bill. 

Objectum  to  loau  ttaadi  of  the  GBBAxWwmv 

BULWAT  COXSAMT. 

HatbM^r— iSsob  o/"  niisM;  &jr  inipnnwiMNt  eonm*- 
swMTt,  tncf  mder  tka  Ijocai  Govtrmmt  Aet  1868 — 
ImetmpkU  tnn(/'«-  «/*        Jitm  fitrmtr  raihoas 


Am  I'lfiWBiHif  -Btg  jirtmated  ti»  ctrnmiuiatUFt  uf 
M.  /w  (ia  scfouiMi  o/"  lAotr  iorrowwy  powtrs,  btd 
witliovt  incnatt  of  ratet,  vat  peiittoiutf  against  im 
tie  Q.  W.  Baihoay  Company,  bv  whom  tht  M.  Raii- 
wtzMy  vitkin  the  conimissionerr  Umita,  wot  worked 
■ROET  offftement,  bat  of  whitA  they  hadniA  ytf  bteoHU 
XoWonr  leueet,  (AouoA  a  BUI  for  tital  ptapate  wot 
htfyn  Parliamaa.  Th*  Act  authoridng  iht  M.  RcdU 
wa^  wat  prior  in  point  of  dots  to  the  eoxmiatio»ert' 
engimai  Act  cf  1857,  md  mder  thou  Acta  lie  rail- 
wwf  wtu  liable  to  raivtg  an  itt  fuU  miJm.  7^ 
G.  W.  Co^  1Mb  iaeoM  tAo  worktra  of  tit  Urn  tinea 
18S3,midpaidlianUm,amomtliMdadtiatiAaiiatitv 
JmU  it  Tadaetd  to  tka  vmtd  aeak  ofoM-fimtk : 

BtU,  that  Uuipftitimtera  Ami  m  hauttcmdL 

The  object  of  the  Bill  was  to  enable  Hhe 
HOford  ImproreiDent  CotDmiaskmen  to  "borrow  a 
further  mm  of  SOOOt  vithont,  however,  extending 
the  rating  powers  already  poaaoaaod  hy  them.  The 
KtitfoDera,  the  Great  Wietarm  Bailwajr  Compaaj, 
opposed  the  Bill  on  Ike  nowid  that  Ifaey  w<Hrked 
and  occapied  the  Hilford  Railway  under  an  agree- 
MDt  lor  a  lease,  and  that  r^wn^  being  rated  by 
Hm  eoranissioDerfl,  the  graattog  to  tbem  of  «ddt- 
UoMl  bemnring  IK»wer^  would  be  tnjvioui  to  the 
pstltkmn;  Th^  peUthm  act  forth  that  the  addi- 
tlBUl  nm  ornMi,  br  th»  faiteaded  Aet  aathorised 
miaad  «a  Mortgage,  ww  to  be  anUed,  flnt, 
Tel.  XXL.  KJL.  Mo.  m. 


Id  paymant  (tf  tbo  costs  of  the  intaDded  Act;: 
•Bonia^,  in  discharging  the  llalnUtj  of  the  coEa* 
miadonars  in  reapect  <u  waterworks ;  and,  tiiirdly, 
in  payment  of  any  other  liability  of  the  commia- 
tionera.   And  it  went  on  to  say  : — 

Th*  JCHord  Btflway  ezteads  bom  joar  pcrtMoiMra' 
SmbVUMBiIhiVtH  Jaknstoii,totliet<Mniof  HDfar^. 
wmA  yon  wtiUnsn  wozk,  bmmm,  aad  nwiataln  tlw  taii 
nilinv  u  agnemrat  withiEhe  HUfoid  Kailwij  Com- 
BODT  for  a  loaM  m  parpetaltr  of  the  ondertakiiv  of  tbe 
MQHOTd  Baa  war  Conpan;,  which  tndnAes  ths  mid  nilwaj. 

Tow  MtltlonarB,  aa  oooapiara  of  the  MlUovd  BaUWHT 
are  iat«d  in  lam  nma  b;  tu  aid  ooiaiiilaaioMn,  and  U 
the  Kll  proBomed  the  coaunisdonan,  and  at  praient 
T^M-ng  la  jOBX  taonoaiabla  House,  resilTBa  the  saacttoa  of  * 
nriiament,  aa  it  now  stands,  ths  tstas  Iffftabls  on  your 
wUtionets  will  be  trnty  maA  inveaaed,  asA  yoar  pstt- 
tionera  objeot  thereto. 

Tonr  peUtionen  win  dnire  and  have  derired  no  benefit 
fraot  the  objeota  to  whieli  the  money  propeaed  to  be  laiaed 
nndes  tba  aattuKliy  of  tha  Imtaadad  Aot  is  to  be  applied  aa 
aforeaald.  bat,  on  the  oontiaiy,  the  proriaiona  ci  the  in- 
tended Act  wUoh  antharise  the  raising  ot  the  Mid  nun  of 
BOOH,  win  be  in|ark>aa  to  tbmta,  and  your  pafeitloneia,  tbare- 
tee,  «b)aat  to  aa  mneb  ot  the  Bill  aa  inoveaaea  tha  debt  at 
the  oommlfsioiKn  by  the  said  anm  of  80001. 

The  Inteteate  of  yonr  petitioners  dtfEer  from  those  ot 
other -ratsyayets  Im  lue  town  of  IGUord,  inaamndt  aa  ttiasa 
lataiajts  Iwre  darind.  It  is  premnted,  ooae  bdneflt  bt»a 
the  mtsrifoika  towaids  wUA  a  part  ot  the  Mid  som  of 
SOOOL  ia  to  ba  appUad.  bat  yout  petitioners  have  derired  no 
benefit  or  advaDttfe  nom  niaia ;  and  oome  ot  the  improre- 
menta  that  ham  bssB  and*  In  the  t*im  of  MUford  hbjt  ba 
of  odrantMe  to  tbe  ownera  andooonpian  ot  houaee  and  pro- 
par^  in  tha  add  town  aiNl  to  tte  UnUtuta  seaaraUr,  iihils 
uer  have  not  been  of  anr  adfantSfS  to  your  petitionen. 

By  seet.  55  of  ths  Local  Ck>Temment  Act  1858  (which  is 
apddlUo  A«^,  and  whloh  it  to  be  oonacraed  togethor  with, 
and  be  deemed  to  form  part  of,  the  PabUo  Healkb  Act  1848, 
and  lAloh  nakss  tart£er  pmriaion  for  the  local  gorem- 
■ant  «f  tewna  and  pONloas  disUets,  it  la  aasotad  that 
"  Tbe  owner  of  any  ohms,  or  ot  any  tithe  ooBHnntatioa 
ra&tmharse,  or  the  ooeoplar  of  any  lead  asad  as  aablriL 
meadow,  or  paatara  ^roond  only,  or  as  woodlands,  naAat 
gardens,  oruareerj  Kroooda,  and  the  oooajpiar  of  any  land 
ooravad  with  water,  or  aaad  only  as  a  aasM  ar  towlar  path 
lartheaHB«,oraa»iallwv  ooawtanstsd  nadsa  ths  pawsm 
of  %uj  Act  at  Fariiamaat  for  pabUa  oaBveyaoee,  shall  be 
aaaeaaedin  reapect  ot  the  aame  Isfbe  proportton  of  one- 
fonrth  pait  onlj  of  aaSh  JMt  valaa  tharsof." 

Tha  Mid  Iiocal  OoTenuawit  Aot  IBSB  oontaiBS  no  snoh 
axanvtion  Im  broai  of  tha  ratepsyersgwBaiBlly,  azoept  tbo 
ownera  of  the  apaolal  propertiea  mentioned  above,  mo  that 
mdwtha  pioridons  ot  tte  arid  Aot,  iMA,  aa  bate* 
statsd.lsapdillsAc^ysQrpstttioiisrt'totaaest  an  laooff- 
alsadas.b^dMtowt  ttOM  those  si  tha  csosnd  body  ol 
ratepayHS. 

No  sadh  pnnWan.  howeaw.  as  tbat  oantoiasd  in  the-. 
Local  Oorsnimeat  Aot  IBBB»  wfaiSbofttij^siaAedt^^jl^. 
tatnad  ia  the  IDlfotd  ImpiOTemeBt  Aet  IBw,  nor  In  ttetaid 
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nU,  nd  your  paUtioMn  ■nbmlt  tiMt  should  your  homrar- 
aUa  HooM  th&ktt  iMt  tD  WMtton  MMiiif  ot  the  mU 
Bill,  U  Uonlv  Jutaaa  EeucoaUs  that  the  mli  profiahm 
ahoald  ba  exi«ntl*d  to  JQUord,  lad  that  dwiMt  and  prorl- 
■knu  ifaoald  b«  inMrUd  In  th«  BID  to  that  oOmiL  so  m  to 
gin  yonr  MttUMMn  the  benaflt  thmot,  and  that  other 
cJaimi  ana  othar  prorldona  ahoald  alao  be  InaKtad  in  tho 
BfllforthA  |ntaottan,Bnd  flornMiklinff  Ow  manner  in 
wUoh  the  wontlOB  (or  awmiBiiali  Aoold  be  nade  at 
aoilord. 

The  objeotkou  to  tbe  loauttatdi  of  the  petitianen 
were: 

I.  The  petitioiien  are  not  entitled  to  be  heard 
ftgainat  the  said  Bill  u  occopien  of  the  Hilford 
Kaitwaj,  or  as  ratepayers  within  the  Milford  Im- 
prorement  District. 

S.  No  right  of  the  laid  petitioners  is  proposed  to 
be  altoed  by  the  said  Bill 

8.  No  property  of  the  said  petitioners  is  proposed 
to  be|taken  or  used  under  tbe  poirera  of  the  said  Bill. 

4.  That  DO  agreement  for  a  lease  ot  the  Hilford 
Hailway  to  the  petitioners  has  been  sanctioned  bj 
Parliament,  and  that  the  petitioners  are  not  entitl^ 
to  be  heard  as  leisees  or  oociqiiers  of  the  Uilf  ord 
ndliraj. 

5.  That  fhe  Hilford  Bailwar  Act  was  pawed  in 
1856,  and  tliepetidooen  have  beotMne  occa^m  of 
the  Hilford  railway  rince  the  Hilfoid  Impromnent 
Act  of  1857  was  passed,  and  that  they  hare  nnder- 
taken  such  occupancy  subject  to  the  burthen  (if 
Miy)  imposed  on  the  Hilford  Railway  Craapany  by 
the  Milnrd  Improrement  Act  1867. 

B.  Ko  additional  rating  pover  is  sought  by  the 
Bill,  and  the  petitionm  are  seeking  to  be  reUeTed 
from  liabilities  to  rates  they  or  the  Hilford  Hallway 
Company  are  nor  lldde  to. 

Samdm  fw  petttionen.— We  object  to  tbe  pro- 
posal to  raise  the  borrowing  powers  the  commis- 
sioners from  7000L  to  lOfiOOL  By  the  Act  of  1856 
the  Hilford  Railway,  three  miles  iu  length,  fc^miog 
a  drop  line  from  the  South  Wales  B^way,  was 
authorised ;  it  now  forms,  but  was  not  mea,  a 
portion  of  the  Great  Western  system. 

Mr.  DoDsow.— One  of  the  oMectioDs  Is  that  yon 
do  not  represent  the  Mllfoid  mUwi^.  If  ao^  the 
whole  thing  is  at  an  end. 

Samtdert. — The  court  will  be  the  judges  of  that. 
In  18C3  an  agreement  was  entered  into  between  the 
QretX  Western  and  the  Hilford  Railway  Companies. 
The  first  clause  of  that  l^  Teement  raoridei  bx  a 
kaae  In  perpetuity  of  the  Hilford  BaUwaj  to  be 
sanctioned  by  Parliament ;  the  ninth  clause  <rf  the 
agreement  provides  that  on  the  comjdetion  at  the 
railway  and  works,  if  tbe  lease  do  not  sooner  come 
into  effect,  the  Great  Western  will  (subject  to  | 
^proTsl  as  therein  mentioned)  work  the  nulvays 
until  the  Intended  lease  shall  commence. 

Hr.  RicKAKDB.— Technically,  then,  no  sanction 
has  been  given  by  Parliament  ? 

/fintaders^That  is  so ;  but  in  a  Bill  of  this 
session  tiiere  is  a  clause  sanctioning  that  agreement ; 
and  the  Hilford  Company's  Act  of  1863  gives  power 
to  the  Great  Western  and  Sooth  Wales  Railway 
Companies,  or  either  of  them,  to  enter  into  agree- 
ments with  regard  to  workii^c  the  Hilford  Railway. 
Under  that  power  we  are  now  working  tbe  idlway ; 
and  that  is  onr  answer  to  the  fnrther  objection  that 
ve  are  not  entitled  to  be  heard  as  occnpiers. 

Mr.  RiCKASDB.— Whkdt  company  pays  the  rates  ? 

Saundera. — I  hold  in  my  band  tbe  last  demand  for 
rates  made  by  the  Hilford  Improvement  Commis- 
doners.  Tbe  notice  is  for  rates  made  tbe  9th  Dec. 
1868,  and  is  directed  to  tbe  Great  Western  Company. 

Mr.  RiCKABDL— Have  the  Great  Western,  In  fact, 
paid  the  rates? 


[Iir  PABLtAJCBirr. 

Sounder!. — Ever  since  tbe  working  agreement  was 
entered  into^  the  ntes  have  always  been  paid  by  tiie 
Great  Western  Company.  It  is  out  ol  the  question 
to  suppose  that  a  three  mile  line  could  want,  or  be 
worked  with,  a  separate  rolling  stock  of  its  own. 
The  commissioners  recognise  and  treat  us  as  occu- 
piers in  drawing  thdrratee  from  u. 

Hr.  RiCKAJUM. — How  does  the  name  appear  in 
the  rate-bo(^ ;  are  the  Great  Western  entoed  aa 
occnpien? 

SowiArt.— That  would  not  be  evidenoe  for  or 
against  ns ;  but  notice  served  by  the  commisuionere 
upon  us  would  be  evidence  against  them ;  no  doubt 
the  notice  is  taken  from  tbe  rate-book.  As  to  the 
second  and  third  objections,  they  are  merely  general 
iu  their  charracte ;  but  as  to  tbe  foortti,  whidh  sedu 
to  ignore  our  rights  both  aa  lessees  and  occnpiers,  to 
uphold  this  objection  would  be  to  igooi«  the  prao- 
lioe  of  FarliaiEnent  altogether.  An  occupier  even 
for  a  year,  has  o  good  a  bcut  as  a  lessee,  and  in  this 
case  we  are  an  occupier  working  the  line  under  an 
Act  of  Parliament.  Then  as  to  the  fifth  objection, 
that  we  became  occupiers  since  the  passing  of  the 
ImproTement  Ant  of  1857— 

Hr.  DoDSOK.— Is  this  railww  in  any  way  lepce- 
seated  (m  the  looal  board  at  UUIbid  r 

Samulen. — ^I  am  told  not 

T.  Marriou  (Parliamentary  ^^wt),  tar  promotos. 
—They  are  entitled  to  vote  in  the  etection  of  com- 
missioaers. 

Scaatdert. — I  don't  think  anything  turns  on  the 
question  when  we  became  owners  of  the  Hilford 
Railway.  If  we  were  owners  btf  ore  the  pasdng  of 
the  Im^orement  Act,  it  might  be  omtended  that 
then  was  our  time  to  have  come  forward  and  been 
heard.  This  is  tbe  first  Bill  brought  into  Parlia- 
ment to  affect  the  managemat  of  the  town  of 
Hilford  since  the  Gnat  Western  had  any  interest  In 
the  town. 

Mr.  RicunDS.— Can  you  mention  any  case  in 
which  a  ratepayer  has  been  allowed  a  loaa  ttandi 
against  the  Board  of  Health,  or  governing  body  of  the 
town,  or  commnnity  to  which  he  is  a  contributor? 

iSwiufers.— I  don't  think  I  can,  but,  as  far  as  I 
know,  the  case  has  not  arisen  in  ue  present  shapeu 
The  petitioners  have  an  interest  qoite  distinct  bom 
that  of  tiie  other  ratepayers. 

Btr.  RiCKAXDB.— That  is  not  so.  At  present  their 
rating  is  not  distinct ;  they  vant  it  to  be  distinct. 

Amdn^We  say,  not  that  we  should  be  die- 
tincfly  rated,  but  that  our  interests  are  distinct. 
Pariiament  has  recognised  the  princi[de  that  railway 
and  canal  companies  who  do  not  get  the  benefit  (Kl 
an  improvement  Act  in  the  same  way  as  inhabitants 
of  a  town  do,  shoiild  be  only  rated  at  one  fourth. 
Our  interests  are  distinct:  the  only  tiling  is  tbst  In 
this  case,  by  a  private  Bill  brought  In  before  ve  had 
anything  to  do  with  the  Milford  Railway,  this  prin- 
ciple was  lost  sight  of,  and  the  disUjaction  was  not 
made.  What  is  appsrent  equality,  therefore,  is  real 
inequality ;  we  are  paying  four  timei  as  mudi  as 
the  public. 

Hr.  DoDBOK.— But  yon  TcAantsrily  acqnlied  tiw 
ndlway  subject  to  this  condition. 

Statnden, — It  was  not  in  our  power  to  l>ring  in  a 
Bill  to  change  the  law ;  hot  here  they  are  bringing 
in  a  Bill  themselves,  and  the  Chancery  doctrine 
applies—"  let  him  that  seeks  equity  do  equity."  In 
answer  to  the  question  put  by  the  court,  I  would  say 
that  while  I  can  quote  no  otse  that  et^iUsbes  onr 
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sight  to  be  heard,  I  know  of  no  caw  that  nagatiTet 
our  ttrong  claim  to  a  hearing. 

Mr.  R1CKAHD8. — There  are  a  good  many  eases  the 
oOier  way ;  for  instancft—  ^^i'tVi 

Jfer^  DockaandHaHxiw  BiU  1858,  Smetimxrt, 

FMfadUpd  and  Hi^bom  Improvement  .BiU  1B65, 
12I..^Bep.K.S.Sl. 

tSmm&ri^&i  none  ct  tbose  oases  ware  the  inte- 
acBts  proved  to  he  as  distinot  as  tbej  are  in  titis 
case.  Trm,  we  stand  at  msent  on  the  same  foot- 
ing as  other  zUcpayen ;  ont  look  at  the  hardship 
that  Inflicts.  We  pay  the  same  rates  as  others, 
hat  we  do  not  derive  the  same  beneSt  from  the 
works  done  by  the  Improrement  Commissioners. 
To  contend,  therefore,  that,  because  we  pay  now  we 
must  go  on  paying,  is  to  b^  the  whole  question. 

Hr,  DossoiT. — This  prinlege  of  being  rated  at 
only  one-Ionrth  is  conferred  by  Farliament  in  some 
cases  hut  not  in  othm.  In  the  Milford  Improre- 
ment  Act  1857  Parliament  did  not  tlunk  fit  to 
insert  it,  hut  treated  the  Mttford  Bidtway,  pre- 
viously saacUoned,  on  the  footing  of  an  ordiaary 
■atepayer.  You,  the  Great  Western  Company, 
became  the  workers  and  occupiers  of  the  Milford 
Bailway  with  a  knowledge  of  that  fact,  and  you  are 
In  the  noes  (rf  the  Milford  Company.  But  I  do  not 
•ee  how  you  can  slleKe  that  yon  are  damnlfled  hy 
the  proTijionB  of  this  Bill  7 

Seaaidtre. — At  the  t^ne  tiie  Bulway  Act  was 
paned  the  pnuitioe  was  not  uniform,  hut  it  has 
Mooe  heoome  so. 

Mr.  RiCKASDS.— If  that  be  so,  the  Milford  Rail- 
way Company  might  hare  ap^ied  for  a  ctause 
jrotecting  them,  in  the  Improrement  Act  of  1657. 

Samdert.—Vfe  are  not  the  Milford  Company. 

Mr.  RicusDB,— Tes,  yon  are^  for  the  jiu^ses  of 
(his  discussion. 

Sa»mdera.—WeU,  if  so,  we  are  shut  ont  from  relief 
from  all  time.  In  the  nature  of  things  we  cannot 
derlTe  the  same  benefit  as  other  ratepayers  from  the 
powers  as  to  cemetei^,  watering,  paring,  lighting, 
&C-,  already  rested  in  the  hands  of  the  commis- 
sionera,  or  confeired  npoa  them  by  this  Bill ;  and 
ttmefore  our  interests  are  distinct.  This  is  the 
only  opportunity  of  redressing  an  Injustice  affecting 
my  clients,  and  of  putting  them  on  the  same  footing 
as  other  railways,  and  I  therefore  contend  that 
tiiey  ought  to  be  beard.  Let  the  committee  after- 
wards decide  on  the  merits  of  their  application. 
Bad  the  Load  Qoremment  Act  1858  preceded  the 
Milford  ImproTement  Act  1867,  the  6£th  section  of 
the  Local  uoremment  Act,  making  railway  ootn- 
panies  liable  in  the  jroportion  of  one  fourth  only, 
would  hare  been  Incofporated  in  the  Improrement 
Act 

Mi.  R1CKARD8. — When  the  Milford  Improrement 
Bill  was  before  Farliament,  the  Milford  Company 
might  hare  applied  for  a  clause  containing  pro- 
risions  like  those  in  sect  S5  of  the  Local  Gorern- 
ment  Act 

Satmderg. — The  laches  of  the  Milfcnd  Company 
onght  not  to  be  visited  upon  na. 

ISi.  RuiKARiw.— How  are  the  rating  powers  of 
the  Milford  Improrement  Commisdonera  govcnied  ? 

Marriott,  for  promoters.— By  the  Towns  Improve- 
ment Act  IS47,  incorporated  in  the  Improvement 
Act  1857.  No  special  mention  of  railways  is  made 
in  that  Act,  but  the  word  "person"  ia  interpreted 
to  mean  corporations,  and  therefore  railway  com- 
panies. Under  that  Act  accordingly  rulways  are 
net  dealt  with  differently  &om  other  property. 


[Lr  Pabltakbiit; 

Staatdert, — But  all  railway  companies  are  rated, 
according  to  modem  practice,  at  one-fourth ;  and  it 
is  a  common  thing,  when  improvement  commis- 
skmm  who  hare  oeen  working  under  old  Acts 
come  before  Parliament,  for  railway  oompaniei  who 
have  not  the  benefit  of  this  lower  rating,  to  ^pear 
upon  petition  and  claim  to  bare  the  modem  system 
applied  to  them.  I  can  recall  no  case  in  which  such 
an  application  was  refused.  The  rule  as  to  share- 
holders not  being  allowed  a  lomi  attauH  against  a 
company  of  which  they  are  oonstituent  members, 
will  not  apply  in  this  case  for  two  reasons,  firs^ 
because  our  interests  are  distinct;  and  secondlj, 
because  there  is  here  no  machinery  anakwoos  to 
the  Whamcliffe  meeting,  at  which  shairaolden 
would  hare  an  oppcwtunity  of  objecting. 

jUorrwff.— The  ICIfinrd  Imiworement  Commis- 
sions must  be  taken  to  represent  the  ratepayers, 
including  the  railway  company.  In  boirowing 
700(ML  and  mor^^aglng  the  rates,  under  the  Act  of 
1857,  the  commissioners  relied  upon  the  rating 
powers  giren  by  that  Act,  including  the  power  to 
rate  rainr^y  pniparty  equally  with  the  zest  The 
argument  as  to  little  benefit  dnired  from  oatlay 
upon  paring,  Ac,  is  falla^ous,  for  the  heavy  wu- 
gons  of  a  railway  company  do  more  damage  to  the 
streets  than  any  other  traffic. 

Ifr.  Dobsm.— Do  the  Great  Western  Conuany 

rse  the  BiU  as  a  whole,  including  the  confirma- 
of  the  mortgages? 

finoiArs.— ^0;  we  should  be  satisfied  with  % 
hau  ibmdi  against  the  rating  clauses. 

Marriott. — The  petitioners  hare  no  heat  tiaiuS  at 
alL  They  are  neiwier  ownwa,lasseas,  nor  occapiers 
within  the  meaning  <d  the  Standing  Orders,  or 
under  the  practice  of  Parliament  So  lease  re- 
specting we  railway  has  been  entered  into  and 
'  sanctioned  hy  Parliament  in  manner  contemplated 
by  the  agreement  which  has  been  referred  to. 
Tb9  Great  Western  Company,  by  the  Bill  which 
they  hare  introduced  tids  session,  show  that  th«y 
do  not  consider  the  transfer  of  the  liilford  line  to 
them  complete.  If  such  were  the  case,  there  wonld 
be  no  necessity  for  the  Bill.  As  to  the  queatioii  of 
rating,  that  was  determined  when  the  line  was 
originally  sanctioned  in  1856;  the  same  question 
was  again  considered  and  deslt  with  by  Farliament 
in  1857,  when  the  Improvement  Commissioners  were 
constituted  with  power  to  levy  rates,  and  no  change 
affecting  the  railway  was  then  made.  Even  sup- 
posing that  the  Great  Western  Company  now  stand 
for  all  purposes  in  the  shoes  of  the  Milford  Com- 
pany, tiiey  are  represented  for  fiscal  purposes  upon 
the  board  of  commissioners  elected  by  the  rate- 
payers. And  by  tiie  Bill  which  these  commissionerB 
are  now  promoting,  and  against  which  the  company 
seek  to  be  heard,  no  change  whatever  is  madein  the 
rating  powers.  Accordingly,  the  petitioners  fail  to 
show  any  ground,  first,  why  their  interests  are  in 
any  way  distinct  from  those  of  the  ratepayers 
generally ;  and,  secondly,  why  they  should  be  heard 
to  claim  exemption  from  liabilities  which  Parliament, 
on  two  occasions,  declared  that  the  Milford  Com- 

Cy,  in  whose  shoes  they  stand,  should  be  liable  to. 
■eorer,  though  the  Great  Western  Coimiany  may 
in  point  of  fact  pay  the  rates,  it  does  not  follow  that 
they  are  entitled  to  be  heard  as  ratepayers. 

Mr.  RioKABDS.— The  promoters  hare  treated  the 
petitioners  as  ratepayers,  and  it  is  as  ratepayers 
they  desire  to  be  hMrd. 

In  accordance  with  a  request  by  Mr.  Rickards, 
the  GazetU  notice  was  then  banded  in  for  the  pur- 
pose of  seeing  whether  it  wonld  oover  any  itera- 
tion in  the  rating.       Digitized  by  V^OOQIC 
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Put.  Co.]  Emilie  MjLLviMi^  ErAinnBBL  and  Ed.  R^ini.T.titD  v.  FsAHfon  ErumrBU.  {Vmir,  Co. 


The  BosKu*  took  time  to  coaiider  their  deci* 
rinu  AtthdvnextilttinK  (m  tiielMi  diey 
umoanced  Uut  the  ioau  atmuU  of  the  petitionerB 
ms  diaallow«d. 

b  a  ease  mibwqiLeQtly  heard  before  the  Coart  of 
Referees  (^Aberdm  and  Aberamaa  Go*  Silt),  tSx. 
RiCKABos  took  occaiion  to  oheerre  that  in  the  ded- 
aion  at  which  the  court  artiTod  in  Hum  caie,  they 
were  largdr  infloenced  bj  tiie  fact  that  ttiere 
appeared  to  be  nothing  in  the  BUI  wfaidi  affected  the 
Ghreat  Western  Company. 

Agenta  for  Uw  Bill,  Uarriott,  Jordany  and  Cocjpvr. 

Soliidton  for  the  petitioiMn,  Ywagt  JCqriii^  and 

Co. 


MardiTaitd  15. 


(Fteaent:  the  Sight  Hon.  ffir  JammW.  Coltii.v, 
Sir  BoBBBi  J.  FmujMCMB,  Lord  Jnitk*  Snwrir, 
and  Xiord  Jmtice  G-ibubd.) 

Ehzlib  Haltxita  ETABTuaBL  and  Bdvabd 
munxABP  (appa.),  v.  FBUifois  Etaxttobi. 
Omp.) 

Xomr  CSnuHfa— ITtS—OMliciiu  di  Pori^  Art  289— 
iMel^  et  nomai£ 

Otutume  de  Paria,  Art.  289,  "pour  r^ter  m 
teftowat  m&wieJ!,"  if  is  neeessary  fAa<  it  bt  "  rfict^  el 
lioaiai/''hrMa<art(iftrtoftgow)ftirie«,aarf  tkmtiatit 
hro-nadlotkitmtabiriiitimprmtiieeo/AemotarieM. 

A  Utnarix  tttOtd  ta  a  walart  the  S^poaUkM  tiat  Ae 
wiahml  htr  wiU  to  eaHtmM.  The  votary  matk  a  memO' 
rtPuAoa,  n  tMch  Uu  di^iotitioia  mere  omctw^ 
atattd,  emd  the  testatrix  directed  him  to  prtpan  a  toia 
M  oM^fwntf;  herewith,  and  to  tend  it  to  her  in  ord^ 
to  hoot  it  examined  by  coanaeL  1^  mu  done,  A 
Jew  di^  later  Me  teetatrix  took  the  ebvft  wiU  to 
tie  mtary,  who  tAn,  in  the  preeeKee  <ff  a  aeamd 
m^m/,  oAed  the  teetatrix  vAot  duaodtitm  the 
wiA^tomahe.  Ttu  tatatrix  repeated  in  brief,  and 
at  if  tke  Anew  them  by  hearty  the  ditpotitions  which 
the  wiB  contained.  The  notary  read  over  the  will  to 
the  teetatrix,  and  tome  alterations  were  mggested  by 
tie  hitter.  The  will,  with  the  eu^eeted  dieratimuy 
woe  then  re-read,  and  lAe  testatrix  being  Kt\able  to 
write,  the  formula  in  such  cases  required  was  ap- 


0*a»  olQectian  to  the  valutity  ofthe  above  will, 

SeU  (farming  the  judgment  of  Uit  Court  of  Queen'* 
Beneho^  Lower  Canada),  thai  the  wiU  so  executed 
wtu  eoUL 

For  the  Omtume  de  Paris  fl)  does  notrequire  in  express 
terms  that  the  wiU  should  be  written  by  a  notary  at 
lAe  time  of  fetation,  though  it  does  require  that  the 
tciS  be  raadever  in  the  pretence  of  the  notaries  and 
testator  •  (f)  contains  no  dedarattan,  like  that  in  the 
Code  Napoleon,  that  the  formalities  enjoined  thaU  be 
obemved  on  pain  t^mdlity ;  and  (8)  does  wot  require, 
by  ^  eipression£ctdet  nommi,  that  the  notary  ^ould 
write  at  the  Station  rftlw  testator  word/br  word,  nor 
fiiinA  the  teuator  to  dfctote  fnm  a  wnttm  andpre- 
mem^pr^HsredvutnemU. 

2%8  MoA  tn  »AM  theprtmMiwUlwatwiea^waswit 
obnenovt  to  Ae  miamie/  wUeh  the  Onttwne  intended 
to  guard  against,  the  wiU  bang  the  expression  of  the 
wndoubted  wishes  ofthe  tertatnxy  and  further  theforoe 
of  contemporaneous  exposition,  embodied  and  continued 
M  the  practice  of  noteaies  down  to  the  present  timoy 
aoA  ike  primaph  of  recent  dedtions  in  the  Gnwtfaa 


Ooartt,  are  la  fmwKr  of  like  vaffdiqp  of  tuA  em 
execution  of  a  wxU  as  tiutt  duaibed^ 

The  words  diMet  mmmiwaut  he  eoasidered  as  convey^ 
ing  one  idea,  the  latter  word  heiag  ea^  mod  t» 
ttreagthen  the  former. 

Thia  waa  an  appeal  from  the  jadgmoita  of  tbo 
Court  of  Queen's  Bencdi  for  Lower  Canada  (appeal 
aide),  the  one,  dated  June  20,  1865,  rereiiing  a 
jadgment  of  tiie  Superior  Court  for  tb«  Provinoe  of 
Canada,  diatrict  of  Quebec ;  and  the  other,  dated 
March  18,  IB67,  affirming  a  judgment  of  the  Superior 
Court,  in  an  action  en  pfittion  tthtridiU,  inadtoted 
by  the  appeUaots  (as  hnaband  and  wife)  against  tho- 
reapondent.  The  xeapondent  and  the  (an ait  appel- 
lant were  Iwother  aod  liater  and  children  of  tiie  late 
Marie  Anna  B^dard,  or  ETantorel,  the  validity  of 
whoae  will  waa  the  qneition  in  diapnte. 

The  petition  alleged  in  substance  that  Madame 
EraatureldiedonNoT.  10,1863,  learingflTecUldren 
aurrlTing  her that  each  fire  children  conatitnted 
the  aole  hein  of  Madame  Erantnrei,  and  that  con- 
aeqnently  eadt  of  tbem  waa  entitled  to  one-llfdi 
share  of  her  proper^ ;  that  nerertlieleas  the  reapon- 
duit  lud  unlawfully  possessed  himself  of  the  whole 
of  tiie  property  to  the  exclnaion  of  hia  aiatera ;  and 
the  petition  concluded  with  a  prayer  that  the  te- 
epondent  should  be  ordered  to  delirex  np  to  the 
appellanti  one-flfUi  lhare  of  aodi  proper^,  with 
aUprolIt*  accmed  tiiereoit. 

To  this  petition  the  nepondent  replied  }sy  « 
peronptary  and  porpetoal  exception  in  law  (excqp- 
(ioM  pirtmptoire  en  droit  perp^tmUa)  in  which  he 
pleaded  a  will  made  by  his  mother  dated  May 
1861,  being  that  of  which  tiu  Talidity  was  in  qnea- 
tion  in  thia  anit. 

The  will  in  queetion,  af  tv  ordering  payment  of 
debta,  and  giripg  direcnona  as  to  her  funentl,  com- 
prised a  donation  by  instrument  tntsr  vipos,  which 
she  had  previouslv  executed,  of  a  piece  of  land  in 
faTonr  of  her  only  eon,  the  respondeat.  It  tlien 
beqoeatbed  her  inano  and  some  articlea  (rf  f  omitaie 
to  bar  yoongest  daughter,  Elmire  Agla^  and  gBTe- 
an  the  reaidue  of  her  property,  real  and  personal,  ta 
the  respondent,  witii  reminder  to  his  children  by 
hia  wife  Ionise,  abatdutety  charged,  however,  with 
annuities  of  15/.  a  piece  to  three  of  the  sisters  of 
the  testatrix,  and  of  25L  a  piece  to  her  four 
daughters,  with  a  proTtsioa  that  any  one  these 
latter  legacies  should  be  at  once  annulled  in  the 
caae  of  any  daughter  who  shoold  attempt  to  iSM- 

gnte  the  ralidi^  of  the  will ;  and  she  discharged 
er  son  from  all  accounts  and  claims  against  him  aa 
her  agent  or  attorney  daring  her  lifetime,  and 
pointed  him  aole  executor  of  her  will. 

The  appellants,  having  replied  to  the  respondent** 
exeepticKil  by  general  and  apeinal  anawen,  wluclk 
it  is  unnecessary  to  specify  becauie  not  Insisted  oa 
in  tiie  appeal,  anbsequeaUy  moved  the  Saperior 
Court  of  Lown  Canada  that  they  might  be  per- 
mitted de  a'inscrire  en  faux  against  the  will  pleaded 
by  the  respondent,  to  show  that  it  was  not  duly 
executed  as  a  teatamentary  inatrameot.  This  leave 
was  granted,  and  tlia  appellanta  ftlad  the  Mwmt  de 
faux,  i.  e.,  a  atatement  <»  their  objeetioaa  to  the  doe 
execution  of  the  will.   These  were  as  follows  :  — 

Pirst,  that  tiie  pretended  wiU  of  the  aaid  late 
Marie  Anne  B^dard  (Evanturel)^  under  date  May  IB^ 
1861,  was  not  dict€  et  noTnmi  by  the  said  lady  to 
M.  Jh.  Petitclerc  and  hia  colleague,  notariea  public 
as  falsely  alleged  in  the  pretenmd  wilL 

Sectmaly,  ^t  die  aaid  pretended  will  waa  not 
dict^et  nonmfhj  the  said  late  lady  to  M.  Jh.  Petit- 
clerc and  his  colleague,  notaries  public,  on  May  18^ 
1861,  as  falsely  alleged  by  the  said  pretended  will. 

Thirdly,  that  important  parts  of  the  aaid  pre- 
tended will  (other  than  the  preamble),  appeared  to 
be  manoiciipt  written  or  attend  i&>JtnmgjJhaiid, 
Digitized  by  CjOOglC^ 
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Pmt.  Ca]  EiULiB  IIUTDTA  Etavtdxbl  and  Ei>.  Bi^mili^sd  v.  FuMfom  Etiiitdbbl.  [Fkt.  Co. 


-  otlier  than  tiiat  of  either  of  tim  idd  two  notnies, 
■who  paned  the  laid  wilL 

On  the  objectioiiB  to  pleaded  iane  waa  joined. 

The  teatatriz  could  read  impeifBctily,  but  waa 
imal^  to  write. 

Hie  law  which  gorenied  the  ezecation  of  wille  at 
the  time  when  Bfadame  BrantorerB  will  waa  made, 
conristpd  of  Article  289  at  the  Coutume  de  Paris, 
and  of  the  Statute  14  Geo.  4,  c.  88,  which  extended 
to  the  peoide  of  Canada  the  power  of  making  wills 
in  die  bigllah  fonn. 

The  proTtsioQS  of  the  Contnme  de  Paris,  the 
manner  in  which  the  will  waa  executed,  and  the 
-erideace  in  sopport  of  the  objecUona  made  by  the 
wtellaots,  are  mifflcientlj  itated  in  the  judgment 
of  the  Jndid^  Committee  {pott').  The  app^lanta, 
at  the  trial  below,  contended  that  on  the  eridence 
«f  the  two  DOtariea  (Fetitderc  and  Hnot)  who  pre- 
pared the  will,  it  waa  elear  that  the  will  waa  not 
dtef/  <t  aoMm^  by  tin  testatrix,  as  required  by  the 
CoQtome  de  Paris,  because  it  was  not  dictated  to 
the  two  notaries  and  then  and  there  written 
by  one  of  them  in  the  presence  of  the  other, 
-and  read  and  re-read  to  the  testatrix,  bat  was 
Bcepared  by  one  notary  (Petitoierc)  alone,  at 
nis  office^  from  notes  t^en  down  by  him  on  a 
pRTiona  day,  in  the  absence  of  the  seeond  notary ; 
nod  that  the  oilier  notary  (Hoot)  was  not  present 
i^en  the  will  waa  dictated,  nor  when  it  was  written, 
•nd  had  never  eren  seen  it  or  the  testatrix  until 
Mm  aHandanee  at  the  office  of  Fetitolms,  where  he 
iaumi  the  will  already  pr^iared  tar  exeeaCionj 
Iha^  ia  fact,  Hoot*  instead  of  b^g  preaeot  with 
Fet^ekse  at  the  dictatiiMi,  writing,  reading,  and  re- 
■p»^"g  of  the  will  aa  reqnirad  by  the  (joutonie, 
was  preaeot  only  when  it  was  read  and  re-read  and 
npeated  in  epitome,  and  acknowledged  by  Madame 
Snalsid;  and  that  berr^tition,  ''as if  abeiiad 
kaom  ftem  by  heart,"  of  the  proririona  of  the 
will,  betfiog  in  mind  that  she  could  neither  write 
ncr  lead  writing,  must  have  been  a  mere  partot- 
Jike  lepetitioQ  of  a  lesson  in  which  she  had  been 
beforehaad  instructed.  And  further,  that  the  will 
waa  only  read  once,  and  not  read  and  re-read  after 
the  abrastifma  were  mad^  and  also  Uut  one  of  the 
most  material  clauses  was  not  the  spontaneoos  eng- 
(sadon  atj  nor  dictated  by,  Madame  Braoturel,  but 
waa  first  anggeated  to  her  by  her  legal  adriser, 
K.Caaaalt. 

The  resptHident  called  some  notaries  of  Montxeal 
and  Qnebee  in  order  to  prove  a  custom  ot  tiie 
notaries  of  Lower  Canada  to  pass  testaments  In  the 
manner,  above  described,  that  had  beoi  adopted  in 
tUacaae.  Oo  the  oUier  band,  the  mellants  cdUed 
eleTen  notaries  from  Quebec  and  Montreal  and 
country  districts  in  order  to  diaproTe  any  such 
•custom. 

The  cause  came  on  for  hearing  on  June  10, 1864, 
in  the  Superior  Court  of  Lower  Canada,  before 
l^udwreau,  J.,  who  on  Sept.  5  following  pronounced 
jadgment,  which,  so  far  as  material,  was  aa  follows : 
— Conridering  that  it  Is  established  by  the  proof 
given  in  this  cause  on  the  objection  to  validity 
.  .  .  that  the  will  was  not  dictated  and  expressed 
^dief^  et  namiU)  by  Madame  Evanturel  to  the  nota- 
ries, according  to  the  law.  Considering  that  the 
fact  of  having  in  advance  and  upon  notes  given  to  a 
single  notary,  and  taken  by  him  in  the  absence  of 
Ua  brother  notary,  prepared  daring  the  next  day 
tbe  said  will  out  of  the  presence  of  the  testatrix, 
and  <tf  having  submitted  It  to  her  alt  prepared  on  a 
followiag  day  in  the  presence  of  the  second  notary, 
in  whose  presence  the  will  was  read  and  re-read 
after  the  testatrix  bad  repeated  her  dispositions  to 
the  notaries,  is  not  equivalent  to  the  formality 
required  by  the  law  as  to  dIctaUng  and  expressing 
the  wi^  and  does  not  meet  tiu  exigendes  of  the 
law.  Conaktoring  Hut  in  Uw  execuutm  ofa  solemn 


notari^  will,  the  formalities  prescribed  by  the  law 
ought  to  be  strictly  observed  nnder  the  penalty  of 
nnUi^,  and  that  equivalents  ought  not  to  be  ad- 
mitted in  their  execution,  in  order  to  avoid  *"*tfifTt, 
errors,  and  frauds.  The  court  maintains  the  objec- 
tion to  validity  (inteription  m  f<mx)  made  against 
the  wilt  of  llaidame  Evanturel,  bearing  date 
May  18, 1861,  as  bring  illegally  executed ;  that  is 
to  say,  as  not  having  been  dictated  and  expressed 
the  testatrix  to  Hm  notaries  public,  irtw  drew 
will  .  .  .  and  dedarea  such  will  null  for  all 
legal  purposes.** 

Against  this  decision  the  present  respondent 
appealed  to  the  Court  of  Queen's  Bendi  of  Lower 
Canada,  and  ttiat  court,  on  June  20,  1866,  by  a 
majority  of  one  (Duval,  C.  J.,  Aylwin  and  Mere&th, 
JJ.,  against  Dmmmond  and  Mondelet,  dissenting^ 
reversed  the  judgment  of  the  court  below,  disnie- 
sing  the  appulanf  s  wuenptim  en  /hux,  with  costs  in 
both  courts,  and  remitting  the  cause  to  the  court 
below.  The  coiuidfiwtt  tat  the  decision,  as  stated 
in  the  inreamble  of  tiie  jadgment,  was  as  follows: 
"Conridering  that  it  is  established  by  the  evidence 
given  in  tiiis  cavae  on  tiie  ituer^tian  m  fmx  against 
the  testament  of  the  late  Madame  Evanturel,  passed 
before  M.  Petitclere  and  his  fellow  notary,  at 
Quebec,  on  May  18, 1861,  that  the  said  testament 
waa  HcU  et  nomm^  by  tiie  said  testatrix  to  the  said 
notaries,  following  and  confcvmably  to  the  law,  and 
ought  to  be  executed  according  to  iu  form  and 
tenor ;  and  that  in  the  judgment  pronounced  by  tte 
Superior  Court  at  Quebec,  on  Sept.  b,  1864,  whkdi 
maint^na  the  said  tnampritm,  there  is  errw."  This 
is  the  first  of  the  two  judemento  appealed  against. 

The  Court  of  Queen's  Bench  afterwards  ordered 
tiiat  the  appellants  should  be  at  liberty  to  prove 
their  alleganons  as  to  the  incapacity  of  the  testa- 
trix, and  the  fraud  and  undue  influence  alleged  by 
them  to  have  been  practised  by  the  respondent,  but 
without  recurring  to  the  mowu  «k  ftuae  alnady 
decided  upon  by  tiie  court  The  suit  according 
proceeded  on  these  issues,  and  came  on  for  hearing 
before  the  Superior  Court.  The  cause  was  heard 
on  the  merits,  and  on  May  16,  1866,  Taschereau,  J. 
gave  judgment,  dismissing  tiie  appellanta'  aotion 
with  costs,  on  the  grounds  that  they  had  failed  to 
prove  the  allegations  of  their  riprntet  ^t6aala  to 
the  respondents'  exertion  p€raiqytoin  aa  droit  pet- 
p^tueUe,  relative  to  the  chaise  of  samtation  et 
captation,  and  the  mental  condition  of  Madame 
Evanturel,  and  her  capacity  to  make  such  testa- 
menL  The  Court  of  Queen's  Bench  of  Lover 
Canada,  on  appeal,  affirmed  tlie  judgment  d!  tiie 
court  below  with  coats.  Hiis  Is  ue  aeoond  at  tiie 
two  Jadgments  appealed  agdnst. 

Bowring,  for  the  appellants,  uid  Wickena  far  the 
respondent,  referred  to  the  following  authorities: 
Ferris,  Contnme  de  Puis  (edit.  1714),  V(d.  i, 

pp.  18, 105, 106, 107, 1S8; 
DalloE,  B^pertoira  da  Lfgtriation,  vd.  16,  p.  889 

(edit.  1856),  "De  I'tentare  par  la  Notaira," 

Artt  2866.2804; 
BmUier  v.  BMtaHle,  4  Stuart's  Lower  Canada 

Bep.4tt,E.B.; 
Toumer  Droit  Ciril  (edit.  1830),  vol.  5,  p.  380, 

"  De  la  Diot^  des  TeBtaments ; " 
Code  Napolfion,  Art.  972, 1001 ; 
Troplong  Donations  Entre-vifs  et  des  Testaments 

(&d  edit.),  vol.  3.  p.  09,  »t  aeq.  ; 
Surge  Colonial  and  Foreign  Lsnra,  voL  4^  pp.  4B0, 


JUanh  15fA.— Judgment  was  delivered  by  ^  K. 
J.  PeiLLDfOBB.— This  is  an  apped  against  two 
judgments  of  the  Court  of  Queen's  Bench  of  Lower 
Cuiada— one  of  the  Mth  June  1605,  which  reversed 
the  judgment  of  the  Superior  CowLof  the  6tta  tSapi. 
Wei  and  th.  otiier  of,^^l§t^^5g;^^T^ 
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sffimied  the  jodgmeat  <tf  the  Superior  Coort  of  the 
letii  HftT  1866.  The  aabject  A  these  jadginentt 
and  of  the  present  appeal  is  the  ralidity  of  the 
testiment  of  the  late  Marie  Anne  Evaoturel,  vidov, 
of  Qaebec.  She  died  on  the  10th  Nov.  1863,  lear- 
ing  fire  tdiildren  rarriTiDg  her,  among  vhom  vere 
the  mdhuit,  EtniUe  MalTina,  wife  of  Bdooard 
B^miliud ;  and  the  leBpoodent,  the  Hob.  FraacoU 
ErantuteL  These  fire  children,  if  she  had  died 
intestate,  vould  hare  been  entttted  in  eqnal  shares 
to  her  property.  The  eoit  was  began  by  a  claim 
to  the  Bnccession  of  Madame  ETanturel,  entitled 
;r^toii  ithMJUi,  filed  by  the  present  appellants  in 
the  Sapetior  Court  ni  Lower  Canada  on  the  7th 
Dec  1868.  In  answer  to  this  petitimi  the  pre- 
sent respondent,  on  the  5th  Jan.  1864,  replied 
by  a  peremptory  and  per^oal  exception  in  lav 
(excfiriion  piremtoire  en  droit  ptrp^ueUe),  by  which 
he  pleaded  a  testament  made  by  his  late  moUier, 
dated  the  18th  May  1S61.  To  this  exception 
appelant  replied  1^  ■  genaral  answer,  and  by  a 
qteciai  rerilKation  in  wbidi  they  impogned  the 
validity  «  the  testament  on  the  ground  of  in- 
capad^  or  undue  iofluenoe  (fraude,  nggtttion, 
lathn,  Tn^nacet,  emploif^  par  h  dijeadwr).  It  may  be 
(xmTeuient  here  to  state  that  this  allegsUon  was 
disprored  in  the  opinion  of  all  the  judges  in  the 
Canadian  courts,  and  has  not  been  inuated  upon 
before  their  Lordships.  The  appellants  in  thdr 
neciBl  replication  also  relied  on  the  invalidity  of 
the  execution  of  the  testament.  The  mode  of 
raising  this  latter  issue  is,  acoording  to  the  law  of 
Fnuioe  and  Lower  Canada,  to  enter,  by  poiniasion 
of  the  conr^  a  process  which  is  called  viaeriptim  m 
faux.  The  appellants  having  duly  obtained  this 
leave,  filed  ueir  mweiu  dt  fata,  which  were  as 
follows:—"  1.  That  the  pretended  testament  of  the 
18th  May  1861,  was  not  dict^  et  nommi  by  the 
deceased  to  two  public  notaries,  as  falsely  asserted 
in  the  pretended  testament.  2.  That  it  was  not 
dfetf  «f  Ronm^by  herto  two  public  notaries  on  the 
18th  May  1861,  as  falsely  asserted  in  the  pretended 
testament.  8.  That  an  Important  part  of  the 
alleged  testament,  other  than  the  preamble,  was 
written  and  altered  by  some  stranger's  hand,  other 
than  that  of  the  two  notaries  who  passed  the  testa- 
ment." It  appears  from  the  evidence  that  M. 
Petitclerc,  a  notary,  vent  to  the  testatrix,  in 
obedience  to  a  summons,  on  the  16th  May  1861 ;  he 
found  her  alone ;  she  told  him  that  she  desired  to 
make  her  testament ;  she  then  and  there  expressed 
the  dispositioai  and  beqaesti  which  it  was  to  con- 
tain. M.  Petitclerc  drew  up  a  memorandum  in 
which  they  were  concisely  stated;  the  testatrix 
^en  told  him  to  prepare  her  testament  in  con- 
formity therewith,  and  to  send  it  to  her  in  order  to 
its  being  examined  by  her  counsel ;  he  drew  up  the 
testament  on  the  same  or  on  the  following  d.:y. 
Madame  Evantnrel,  on  the  17th,  had  an  interview 
with  her  counsel,  M.  Casault,  whom  it  appears  that 
she  had  consulted  on  the  subject  of  her  will  on  the 
15Ui  and  16th  May ;  he  wrote  in  tht^  margin 
of  the  will  an  alteration,  snbieqneotly  cancelled  and 
xe-written  by  the  notary ;  and  on  the  afternoon  of 
the  18th  May  Madame  Evanturd  went  to  the  office 
of  M.  FeUtclerc,  bringing  with  her  the  draft  testa- 
ment, which  he  opened,  and  on  perceiving  M.  Cas- 
sault's  alterations  drew  his  pen  throngh  them ;  he 
then  sent  for  a  brother  notary,  M.  Huot,  who 
arrived;  there  was  also  present  M.  Casaulc  M. 
Petitclerc  then  asked  the  testatrix  what  were  the 
dispositions  which  she  dedred  to  make,  and  she 
repeated  in  brief  («it  raeeoareu),  as  M.  Huot  says, 

"as  if  she  had  known  them  by  heart,"  all  the  dis- 
positiooa  which  are  contained  in  the  testament, 
though  not  exactly,  it  would  appear,  in  the  same 
terms  and  in  the  same  order.   M.  Petitclerc  then 

ead  the  testament— she  suggested  certain  correc- 


tions, aud  the  addition  of  tiie  following  correctioa 
attendant  on  the  bequests  to  tier  daughters :  "  Et 
que  quant  )i  celle  on  cellos  qui  voudront  contester 
mon  dit  testament,  le  legs  It  elles  fait  de  la  dite 
rente  soit  non  avenn  et  caduc"  It  appears  that 
M.  Petitclerc  then  re-read  the  testament  widi  the 
corrections  and  addition  which  have  been  men- 
tioned: the  testatrix  then  dedared  that  she  conld 
not  writ^  and  what  Taschaeaa,  J.  calls  the  ^mnms 
taavmaud,  the  essential  formola,  was  put  in  the 
following  words : 

C«  fnt  aiusi  Ut,  dict^  et  nommtf  par  la  dite  dame  veave 
FnutfoU  Enmtnrd,  testatrioa,  aox  dlts  not«ir«a  waa»- 
aigaSa,  et  Bon  prisent  toatomaiit  Ini  aiyaat  bU  la  et  leln  par 
i&ltre  Joaaflh  Petltolare,  ran  des  dits  notairai,  en  preeenoa 
da  Ualtn  PnlUppe  Hoo^  eon  oonMrs,  vouc  oe  nuuidk  la 
dite  dame  EnntiiTd  a  dit  le  bien  entendie  et  oompTsndre, 
et  T  a  persists,  ^  Quebec,  en  I'^de  de  lUtre  Joee^  Petit- 
clerc, rnn  des  notaires,  ran  1861,  le  ISme  jpnr  da  moie  dB 
Mai,  Mote-inidi,  SOUS  is  vamtro  11,688.  Et  la  dit*  dea* 
veave  Franfots  Evairtnral  a  ddolerfi  ne  mrdi  id  teriie  ak 
siKner  de  oe  reqoiae,  laotars  bite  et  rahite. 

Sigad  BUT  la  miiuii*,  dameatte  en  la  dite  dtnde. 

Phi.  Huot,  N.P. 
Jk.  FntTouutc,  N.P. 

It  may  be  convenient  here  to  dispose  of  the  two 
moyew  d»  faux  whidt  relate  respectively  to  the  date 
of  the  testament  and  to  the  alteratioos  in  a  strang» 
hand.  It  has  scarcely  heen  oooteuM  before  tola 
court  that  the  testament  was  i£eUtt  wmmi  on  the 
16th  May ;  and  such  a  contmtion,  in  th«r  Lord- 
ship's  opinion,  cannot  be  sustained.  The  question 
of  the  execution  of  the  testament  must  be  confined 
to  the  date  of  the  ISUi  Hay.  With  respect  to  the 
alterations  in  a  strange  hand,  th^  Me  fully  ac- 
counted for  by  the  testimony  of  the  witnesses,  and 
can  in  no  way  affect  the  decision  in  this  case.  In 
the  evidence  given  by  the  witnesses,  MM.  Petitdran^ 
Casault,  and  Huot,  some  discrepancies  occur,  and 
also  in  the  two  d^iositions  of  M.  Petitclerc  made  at 
different  times ;  but  their  Lordships  entirdy  concur 
with  the  remarks  of  M.  Tasdiffiean,  J.  upon  tiiis 
subject,  and  are  lA  opiniou  with  Urn  that  Uuir  dis- 
crepancies are  insignificant,  and  do  not  effect  the 
real  and  only  question  in  this  case,  viz.,  the  true 
construction  of  the  law  which  governs  the  execu- 
tion of  this  testament.  There  is  no  controversy  as 
to  what  that  Uw  is.  It  is  the  289th  Article  of  the 
"  Coatume  de  Paris,"  as  declared  \tj  the  Pariiannnt 
of  Paris  in  1580,  and  it  is  in  these  wnds : 

Art.  288.— Poor  rripnter  nn  teetunent  aoiannel,  il  est 
n^ceaaelte  qn'il  scdt  ecrit  et  Agai  dn  testntenr:  on  qn'il 
wait  pessj  pardevant  denx  notaires,  on  puderut  le  Com  de 
1b  paroiase  du  testatenr,  on  eon  Tioaire-g^ndnl,  et  un 
notaire ;  on  dn  dit  curt  on  vicaire  et  trois  t^moins;  on  d'on 
noteire  et  denx  t^moins :  Iceox  Umoini,  idoines,  vufBeanta 
miles  et  teds  de  ringrt  ana  oooomplis,  et  non  Ugatalres,  et 
qu'U  ait  6\A  dioU  et  nonunri  par  le  teatatenr  aux  dita 
notafrea,  tmci  on  Tlcalre-g^dral,  et  depots  k  lul  rein  on 
presence  d'loeux  notairea,  cure  on  noaire-grindnl,  et 
t^moina,  et  qn'U  soit  fait  mention  an  dit  testament  qn'il  a 
^t^  ainsl  dlote,  nomm^  et  rein ;  et  qn'il  soit  i&gaA  par  ie  dit 
teatatenr  et  par  les  t^oina :  ou  one  mention  soit  mite  de  la 
oanse  ponr  laqnelle  lis  n'ont  pa  svner. 

It  is  contended  by  the  appeUants  that  the  pro- 
visions of  this  regulation  have  not  been  complied 
with,  and  that  the  testament  is  therefore  invalid. 
They  maintain  that,  according  to  the  true  constrac- 
tion  of  that  regulation,  sod  especially  of  the  words 
"  dict^  et  nomm€  par  le  testateur  aox  dits  notaires," 
the  testator  must  declare  the  dispositions  which  he 
desires  to  make,  and  that  one  notary  at  least,  if  not 
the  two,  must  then  and  there  write  down  these 
dispositions,  and  that  unless  this  requisition  of 
the  law  be  obeyed,  the  testament  is  null.  TMs 
construction  of  the  Coutume  was  adopted  by  M. 
I^schereau,  J.,  in  the  Superior  Court  of  Loww 
Canada;  and,  accordingly,  he  sustained  the  iit- 
acription  en  faux,  and  pronounced  against  the  validity 
of  the  testament.  From  this  sentence  an  appeu 
was  prosecuted  to  the  Court  of  Queen's  Bench  of 
Lower  Canada.  That  court  reversed  this  decision, 
holding  that  the  teataroeat  was  duly  execi^.  The 
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■court  vat  composed  of  fire  jndget ;  of  tbete  three, 
Daral^  C.  J.,  Aylwin  and  Meredith,  J  J.  delivered 
their  jadgmeota  in  favour  of  the  validity  of  the 
tofftament;  while  two,  Drummond  and  Mondelet, 
J  J.  diuented,  and  agreed  with  Taschereau,  J.  S'rom 
thia  aentence  the  present  appeal  hae  been  prose- 
cnted.  The  case  has  been  ftUfy  argaed  before  their 
Lordships,  and  we  have  now  to  deliver  our  opinion 
upon  the  true  construction  of  the  289th  Article  of 
the  Coutume  de  Paris  in  its  application  to  the  tes- 
tHiMBt  wtuch  is  the  subject  of  this  litigation.  Some 
preliminary  obtaratiMia  oecor  which  It  will  be  well 
to  menUon  in  thU  [Aace.  First,  that  the  language 
of  this  Coutume  does  not  require  in  express  terms 
flnU  the  will  should  be  written  by  a  notary  at  tfae 
time  of  dictation  ;  though  it  does  require  that  the 
will  should  be  read  over  in  the  presence  of  the 
notaries  and  of  the  testator;  and,  secondly,  that 
tiiare  ii  no  declaration,  like  tbat.whlch  is  to  be 
found  in  the  Code  Napolfon,  that  the  formalities 
«o joined  shall  be  observed  on  pun  of  nullity.  In 
reepect  to  these  particular  words  dtct^  et  Konuii^  it 
appears  to  their  Lordships  that  they  must  be  con- 
Bulered  as  conveying  one  idea,  the  latter  word  being 
mly  used  to  strengthen  the  former;  and  in  this 
cnbilon  thrir  Ziordihlpa  aia  jnstlfled  by  the  oidnion 
cl  the  kamed  editor  of  Fen^re,  and  of  the  deeision 
to  which  he  nfos : — "  La  premiere  chose  &  observer 
est  qn^  faut  que  le  testament  soit  dicte  et  uomm^ 
par  le  testateur,  but  quoy  on  a  demand^  autrefois, 
si  des  mots  uqaivalants  eulBaoient,  com  me  projtrez 
de  M  prmre  brntcAe,  il  a  dte  dedd4  qu'ila  oe  auffisoient 
paa,  In  Coutume  ditant  dict^  et  nommtf ;  mais  que 
■i  un  notaire  ne  mettoit  qne  I'nn  des  deux,  ou  dict^ 
on  nomm^,  comma  Us  sent  synonimes,  qu'il  n'y 
nnroit  point  de  nullity (Vol.4,  p.  188.)  It  was 
adnuttM  by  the  counsel  for  the  appellants  that  it 
was  not  necessary  that  the  notary  should  write 
m6t  a  m6t  the  dispositions  of  the  testament  as 
dictated  the  testatrix,  that  he  might  put  them 
in  proper  language  and  in  proper  order,  and  with 
whatever  ampliflcationi  were  necessary  to  give 
Utem  due  le^  force  and  effect,  and  that  the 
testatrix  might  dictate  from  a  written  and  pre- 
TMUsly  prepared  instrument.  And  thdr  Lmdships 
are  clear  that  this  view  is  correct,  having  regard 
both  to  the  reason  of  the  thing,  and  to  the  decisions 
which  have  been  given  upon  the  particular  Coutume, 
as  well  aa  those  which  have  been  delivered  upon  the 
far  more  rigorous  language  of  the  article  in  the 
Code  Napolion,  which  are  collected  in  Dalloz,  vol. 
xvi.,tit.  4,  c.  2,  sect.  4,  article  2,  sect.  2.  (De  I'lfcri- 
tnre  par  le  notaire.)  In  forming  our  judgment 
upon  the  general  construction  of  the  Coutume,  one 
of  the  primary  coDiiderations  has  necessarily  been 
to  ascataiD  what  was  the  misdiief  which  this  law 
was  framed  to  remedy,  and  upon  this  point  there  is 
really  no  room  for  doubt.  The  authority  of  the 
commentator  Claude  de  Ferri^re  has  been  much 
relied  upon  by  both  parties,  and  it  is  entitled  to 
■considerable  weight  in  the  explication  of  this  law. 
After  meutioning  the  various  ways  in  which  a 
Issfaswar  soJmm/  may  be  made  under  this  Contame, 
be  adds:  **Notro  Coutume  outre  eela  requiert  dans 
lea  tastamois  plusieors  aolemnitez,  pour  empteher 
les  fraudes  et  les  suggestions.  La  premiere  for- 
mality ^st,  qu'U  ait  et<5  dict^  et  nommt!  par  le  testa- 
teur It  celny  qui  I'a  recQ.  La  deuxi&me,  qu'il  aoit 
leia  au  testateur,  et  qui!  soit  fut  mention  qull  a 
4U  (Ueii,  a  mmrnif  U  rd&.  La  trtnsi&me,  qn'il 
wait  ligai  par  le  testateur  et  par  les  t^nolns." 
(FeiTiiT^  "  Coutume  de  Faris,"  vol.  ir,  p.  IS,  edit 
1714.)  And  again,  the  same  author,  speaking  of  a 
will  made  ad  intarogatioMn  alltriaa,  "  La  validity 
d'nn  testament  ainsl  fait,  depend  boaucoup  des  cir- 
Constances,  car  Us  formalitez  ne  sont  ^  requises 
dans  les  testamens  poor  emp&diar  de  tester,  maia 
poor  empecher  qu'iU  ne  faiMit  oontre  la  volenti  et 


I'intentioa  des  hommes,  ainsi  il  parott  par  les  cir- 
constances,  que  la  disposition  faite  aa  intem^' 
tionem  alteriut  a  6t€  I'esprit  de  celuy  qut  Ta  faite, 
elle  doit  Stre  confirm^  ainsi  cela  dipend  de  la 
{vudencs  dei  Jnges."  (Pp.  lOB,  108.)  Thii 
mischief  M  a  frandnleat,  or  false,  or  extorted, 
or  even  suggested  disposition,  instead  of  tfae  genuine 
expression  of  the  testator's  wishes,  is  certainly  not 
incurred  where,  as  in  this  instance,  the  testator  if 
asked  what  his  wishes  are,  where  he  deliberately 
expresses  th^  and  where  the  instrument  which 
contains  them,  thourii  prevfooily  written,  is  read 
over  to  and  aniroved  by  him.  Their  Indshlps  agree 
with  the  opinion  of  Taschereau,  J.  on  this  ^tan%  t 
**  n  y  a  pen  de  doute  que  dans  le  cas  present,  le 
testament  aiguti  de  faux  en  cette  cause  prfsenterait 
It  mon  esprit  une  idte  tr^  forte  de  I'expression  vraie 
et  complete  des  volont^s  de  Madame  EvaotureL" 
The  execution  of  thli  testament  not  having  sinned 
against  the  mischief  which  Uie  law  was  intended  to 
prevent^  the  consideTadon  next  in  order  qtpears  to 
be,  what  inteTia«tation  did  this  law  receive  from 
contemporaneous  exposition?  This  exposition  is 
derived  from  the^RT^fs,  or  judicial  decisions  on  the 
question,  and  is  evidenced  by  the  usage  and  prao* 
tuse  (rf  notaries  paUic  1.  In  conridering  the 
various  arria  dted  both  In  the  courts  below  and  at 
the  bar  before  us,  we  must  distinguish  those  in 
which  the  testament  was  merely  acknowledged  in 
the  presence  of  two  notaries,  though  twice  read  in 
their  presence  and  approved  by  the  testator,  from 
the  present  case,  in  which  there  was  an  actual  dicta^ 
tion  by  the  testatrix  of  the  whole  of  her  testamen- 
tary dispositions,  though  the  writing  did  not  follow 
that  dictation.  Even  with  respect  to  arrita  of  the 
foimer  description,  there  are  three  reported  by 
Fetrifere :  that  of  Mach^co,  in  1697  ;  that  of  Pisany, 
in  1602;  and  that  of  Claude  Polla^t,  in  1616,  which 
latter  arrSt  was  also  confirmed  by  the  Appellate 
Court,  in  which  the  testaments,  acknowledged  in- 
deed and  in  the  last  case  also  signed  by  the  testator 
in  the  presehce  of  two  notaries,  but  not  dictated, 
were  probounced  to  be  valid.  It  will  be  borne  in 
mind  that  the  date  of  the  declaration  of  the 
Coutume  is  1580 ;  these  arrets,  therefore,  so  far  as 
their  authority  extends,  have  the  force  of  a  con- 
temporaneous exposition.  There  are,  it  is  true,  on 
the  other  hand,  various  arrSls  to  be  found  in  the 
books,  in  which  testaments  acknowledged  and 
approved  by  the  testator  in  the  presence 
of  two  notaries,  and  twice  read  over,  have 
been  pronounced  null,  on  the  ground  of  their  not 
having  been  diclet  et  according  to  the 

Coutume :  but  there  does  not  appear  to  be  one  in 
which  a  testament,  tficf^as  this  testament  was,  has  been 
set  aride  on  the  ground,  either  that  the  dictation 
was  insnffident,  or  that  the  writing  ought  to  bave 
followed  the  dictation.  And  lastly,  upoa  this  point 
it  is  to  be  observed,  that  In  the  cases  of  MobitatUe  v. 
Bonneville  and  Bautier  v.  Jtobitailte  (Stuart's  Sep.  in 
K.  B.  of  Lower  Canada,  440),  decided  by  the  Court 
of  Queen's  Bench  for  the  district  of  Quebec  by 
Sewdl,  C  jr.  and  Kerr,  J.  in  the  year  1829,  in  whfdi 
cases  the  testament  wu  iiucrit  en  ^fiaix  m  the 
ground  that  it  was  not  legally  executed  as  a  Usta- 
ment  aolemei,  that  Is,  not  dicti  et  nomme  according  to 
the  law  and  aa  certified  by  the  notary,  Meredith,  J. 
says,  and  no  doubt  with  perfect  accuracy,  "The 
evidence  adduced  in  tlmt  case  has  been  placed 
b^ore  ni,  and  from  the  depositions  of  the  two  nota- 
ries and  other  evidence,  it  appears  that  the  second 
notary  was  not  jnesent  when  the  will  was  written. 
And  yet  the  wiU  was  held  to  be  a  good  wilL  The 
case  went  to  appeal  and  was  disposed  of,  as  the  gen- 
tlemen of  the  bar  are  aware,  upon  a  different 
ground,  and  all  tbat  is  sud  in  the  report  respecting 
the  point  now  under  consideratiqiris^-^ie  erart 
below,  however,  contideCB^tithatb^HjmnjlMlMen 
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TMularly  made,  and  rejected  the  ivKription  ea  faux." 
There  is  no  doubt  that  iuriBti,  both  in  Canada  and 
in  France,  have  differed  upon  the  coottraction  of 
thit  article  of  the  Coatame.  Tbeir  discordant 
opiaioM  are  more  or  leu  reflected  br  the  conflictiDg 
d«diioni  above  lefened  to^  and  also  by  the  diffe- 
rence in  the  practice  of  notaries  in  Cauada.  The 
interpretation  put  by  the  usage  of  these  officers, 
vho  perform  a  public  duty  in  the  pr^aration  of 
vills,  is  by  no  means  unimportant ;  and  the  result 
of  Ha  evidence  upon  tUs  head  is,  ^lat  the  practice 
of  the  leading  notaries  in  the  principal  Canadian 
town*  of  Ifontreal  and  Quebec  greatly  prepon- 
derates in  favour  of  the  mode  of  eincoting  a  tes- 
tament ad(^ted  in  the  case  before  us.  It  ajntears, 
therefore,  to  their  Lordships  that  even,  if  the 
Prench  authority  were  admitted  to  be  in  f  avonr  of  the 
stricter  construction  of  the  Article  in  question,  the 
latter  interpretation  has,  both  by  decision  and  by  long 
usage,  acquired  the  force  of  law  in  Lower  Canada. 
The  28rd  Article  of  the  Ordonnance  des  Testaments 
of  1786  and  the  972nd  Article  of  the  Code  NapoI&)n 
have  been  referred  to,  and  tbe  decisions  with  respect 
to  them  were  considered  by  the  judges  of  the  court 
below,  whose  opinions  were  adverse  to  the  validity 
of  this  testament.  Their  Lordships  do  not  think  it 
necessary  or  expedient  to  enter  into  an  examination 
of  these  decisions.  There  is,  however,  an  obserra- 
tion  arising  from  the  oonudetation  of  these  two 
latter  Afts  of  French  legiiAaUon  which  is,  perhaps, 
not  irrelevant  to  the  question  before  us.  '£he 
Ordonnance  requires  that  the  notaries,  or  one  of 
them,  Ariront  Us  deraieres  voIonUi  du  teatatear  ttUea 
m'il  Ut  dktera,  and  the  Article  of  the  Code  Napol<fon, 
ttiat  the  testament  doU  itn  4erit  par  tu»  da  notairet 
tel  qu'U  tat  dia4;  and  a  sidwequent  article  (1001) 
provides  that  the  prescribed  f<vmalities  shall  be 
observed  under  pain  of  nullity.  The  inference  from 
the  insertion  of  these  additional  formalities,  and  of 
the  penalty  by  which  they  are  guarded  in  this  later 
legislation,  is  rartain^  not  iwfavourable  to  tiie 
liberal  construction  of  the  Coutume  declared  in 
1580,  under  the  authority  of  which  the  testament 
before  us  was  made.  After  a  careful  consideration 
of  the  law,  and  of  the  authorities  applicable  to  tiiia 
case,  inasmuch  as  it  appears  to  their  Lordships,  that 
the  mode  in  which  this  testament  has  been  executed 
is  not  obnoxious  to  the  mischief  which  the  Coutume 
intended  to  guard  against,  the  testanMut  bdng  tbe 
expreiBion  of  the  undoubted  wiahei  of  the  tert^rix, 
ana  inasmuch  as  the  force  of  contemporaneous 
exposition  embodied  and  continued  in  tbe  practice 
of  notaries  down  to  the  present  time  is  iu  favour  of 
the  validity  of  such  an  execution — an  exposition  in 
itself  reasonable  and  sound — and  having  regard  to 
the  ptinciide  of  the  comparatively  reomt  d^isions 
of  the  Canadian  Courts  in  RMtuUU  t.  BomaiUUt 
thdr  LorddiipB  wilt  humbly  advise  Her  Majes^ 
that  the  judgments  appealed  from  ought  to  be 
affirmed,  the  validity  of  this  testament  pronounced 
for,  and  the  costs  of  this  i^cmI  paid  by  the  ap- 
pellanL 

JudgmcfU*  affirmed. 

Solicitors  for  the  appellants,  Clarke,  Son,  and 
Sawling. 

Solicitors  for  the  respondent,  jSiscftoX  Cox,  and 
Ampas. 


OOUBT  or  ASTRAL   IX  OBAKOBKT. 

Bsportsfl br  l!Wnus  BaotsnuiKaad  E.  Snwux 
Kocaa.  fcqifc.  PinWw  mt-hmr. 

Saturdeyf  Mag  8. 
(Before  the  Lokds  Juaiiobs.) 
Be  Thb  LOHDOir  Pkkxuxvst  Bbhzvit  Bdildiko 

SOOIETT. 

Wixding-yp  —  Ptitioh  —  Bta^  socm^)  —  RevAoiott 
ultra  virtM  Prioritjf  of  i^ts— .Aejaiesesiies  •f 
petitioner. 

F,  in  1853  paid  tq>  the  Jail  amount  payable  upon  ten 
shares  in  the  abova-named  society,  and  tkareapon 
baxoM  a  member  of  it.  The  ndeeprooided  that,  anm 
member  not  hceoing  received  an  advance  miglU  rn'M- 
draw  the  balance  to  hie  credit  on  notice,  fml  tueh  with- 
drawal would  be  aubfect  to  his  proportion  of  expentet 
and  other  deduetiona.  In  1854  F,,  being  entitled  to  do 
so,  gave  fAe  notice,  but  the  moneu  maa  not  r^id  to 
him,  and  three  l^ian  later  a  retmution  ioaa  paned 
lAe  aoaety  toAtd,  m  ejff^t,  le/t  the  taaaea  to  be  ercAi- 
stvelg  borne  byperaont  who  were  maiAera  OHtendeiObf 
to  t&e  reaohitton-  7Vie  reaolatian  wot  admitted  to  be 
bad,  aa  being  vltra  vires  of  the  aoeiehf,  bttt  money  wa* 
borrowed  on  the  faith  of  it,  and  the  daima  of  the 
lenders  obtained,  of  course,  a  prioritj/  against  the 
members.  These  daima  were  sAown  to  exceed  the  value 
of  the  whole  assets  of  the  aoaetg.  At  the  time  F.  was 
absent  Jrom  Enghnd,  but  waa  awart  of  ita  posiHon 
and  proceedinga,  and  twelve  yean  afUr  presaUad  a 
vwding-vp  petition : 

Beld  (affirming  the  dedsioa  of  Mahsu,  F.C),  that  the 
petition  must  be  dismissed,  as  F.  had  no  stuA  ^A- 
staalial  interest  in  the  toci^'s  assets  as  woa/tf  entitta 
him  to  support  itf  and  had  ac^aeaeed  ia  the  resolution 

complainad  of. 

This  was  an  appeal  by  CoL  French,  who  bad  pre- 
sented a  petition  for  the  winding-up  by  the  court  of 
the  above-mentioned  society,  against  an  order  of 
Malins,  V.C.  dismissing  his  petiUon  with  costs. 
The  hearing  before  his  HoDonr  is  reported  80  L.  T. 
Kep.  N.  8. 986.  That  report  oontains  a  itetenwat  ttf 
all  the  necessary  facts. 

During  the  argnraent  their  Lordships  offered  ti» 
the  petitioner  a  reference  to  chambers  to  Inquire- 
whether  the  lums  advanced  in  consequence  of  the 
resolution  were  iq>pUed  in  satisfying  debts,  Ac,  ttf 
the  tooietj  whidt  were  entitled  to  priority  over  tlie- 
petitioner,  but  this  <rfrar  was  declined,  uid  Aa  argu- 
ments were  continued. 

Cole,  Q.C.  and  ifiOtr  supported  the  appeal,  and 
as  to  resolutions  nAm  eves  referred  to 

Bvitton  T.  Tk6  Seaslwnmgh  Clig  Hotel  Campaiui„ 
21>r  ASm.514;  12  L.  T.Bep.  K.S.  82B;U(i 
on  appeal  ib.  289. 

Cotton,  Q.  C.  and  Semings  for  the  soele^. 

Glaaae,  Q.  C.  and  Macnoyhten  for  the  oredltOTi. 

I<ord  Justice  SsLwrir  said : — I  think,  Hr.  Cotton, 
wo  onght  not  to  call  upon  you  in  this  case,  as  the 
reference  which  has  been  offered  by  the  court  to  the 
petitioner  has  been  declined,  and  I  have  no  doubt 
very  prudently  declined,  by  his  connseL 

It  is  clear  upon  the  evidence,  and  it  has  been  In 
truth  admitted  at  the  bar  on  the  part  of  the  peti- 
tioner, that,  if  the  sums  which  were  pud  upon  the 
faith  of  the  resolution  of  1857  are  entitled  to  pri- 
ority over  the  claim  of  the  petitioner,  tile  petitioner 
has  DO  longer  any  substantial  inteRstinti 
estate,  or  property  of  tii§  letmp^o^  (Bwj 
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of  the  petitiooer  the  raliditr  of  that  reaolution  is 
disputed,  and  he  contends  that  the  reaolution  is 
entirely  void  ;  and  this  io  troth  is  the  substantial 
question  exiBting  between  tlie  petitioner  and  the 
lespoadent.  Nov,  under  these  circumBtances, 
although  we  hare,  as  we  have  shown  upon  a  very 
recent  occasion,  beea  willing  to  give  full  effect  to 
the  |woTiaionB  of  the  Windlag-up  Act,  and  not  to 
require  the  filing  of  a  bill  when  the  purposes  of 
jostice  can  be  obtuned  by  a  less  ezpeonre  [ffoceed- 
iog  under  the  powers  of  that  Act :  yet  on  ^e  other 
other  hand  the  court  is  bound  to  be  cautious,  and 
not  allow  the  proTisioDB  of  the  Winding-up  Act  to 
"be  used  for  purposes  other  than  those  for  which 
tiKty  were  intended,  nor  to  allow  the  extensive 
machineiT  <d  that  Act  to  be  put  in  motion,  when 
other  and  more  appropriate  means  of  tiying  any 
particolar  question  have  been  pointed  on^  and  have 
teen  for  a  long  time  neglected  by  the  petitioner  for 
winding  up. 

In  the  present  case  the  position  of  the  affairs  of 
the  compaoy  at  the  time  when  the  present  petitioner 

Sve  notiaa  of  withdrawal  is  rery  clearly  stated  in 
i  affldavit  of  the  sectetaiy  of  the  company.  To 
lihat  statement,  I  may  obserre,  do  fcubstantial  con- 
tradiction has  been  giren  in  any  affldaTit  filed -on 
the  part  of  the  petitioner.  But,  considering  the 
prima  Jaeie  right  originally  which  the  petitioner  who 
paid  this  sum  of  400J1  had  to  the  repayment  of  that 
iBoiiey,  and  i^cn  the  statements  made  on  this  appU- 
«Btum  to  bare  a  winding-up  order,  we  thought  it 
light  to  make  an  offer  of  reference ;  but  that  offer 
Jmiog  been  declined,  we  must,  in  the  absence  of 
any  substantial  contradiction,  take  the  statements 
in  the  affidavit  of  the  secretary  of  the  company  to 
be  coodosirely  established. 

The  dKvt  zainlt  of  that  statemait  la  this— this 
waaeXf  had  beoi  started  with  Tery  ipsnffleient  funds. 
They  bad  incurred  very  considerable  expense  and 
'debt!,  as  anyone  engaged  in  building  speculations 
most  da  Having  been  obliged  to  borrow  consider- 
able rams  of  money,  those  sums  of  money  so  bor- 
rowed were  charges  antecedent  to  the  claims  of  any 
shareholder  of  the  company,  and,  of  course,  the 
petitioiier  could  not,  by  merely  giving  notice  of 
withdrawal,  obtaia  any  priority  as  against  those 

The  affidavit  further  proves  that,  if  at  that  time 
the  company  had  been  wound-up  and  the  whole  of 
the  property  disposed  of,  it  would  have  been  insuffi- 
cicBt  to  discharge  .those  prior  claims :  and  conse- 
quently the  petitioner,  even  asraminguiat  he  would 
M  entitied  to  make  this  harsh  claim  because  he 
gave  the  first  notice,  and  that  thereupon  the  com- 
pany would  be  wound-up,  and  that  he  would  be 
«nmlad  to  be  paid  in  fall  his  claim  in  priority  to 
that  of  any  other  aharehcddar,  would  have  obtained 
nothii^.  Assuming  that  he  could  have  established 
the  hanh  claim,  it  would  have  no  avail  against  the 
zigbtB  of  the  creditors  ;  and  consequently,  upon  the 
facts  stated  in  the  secretary's  affidavit  he  would 
haive  received  nothing.  He,  therefore,  very  pru- 
dently abstained  from  taking  any  proceedings  to 
enforce  his  claim,  which  wouU  have  r^ulted  in  his 
obtaining  nothing. 

SboBtly  aft«rwards  he  soes  to  India,  but  it  appears 
Oat,  although  in  India,  1&  brother,  whowaa  trustee 
aocQVding  to  one  of  the  letters,  seems  to  have 
aamuned  tiie  position  of  a  dii«etor  of  the  company ; 
bat  whetiier  be  was  or  was  not  a  director,  he  cer- 
tainly was  a  trustee.  In  addition  to  that,  he 
s^pears  to  have  acted  through  another  gentieman 
mo  waa  a  atoc^broker,  and  who  uqiears  to  have 
bean  in  oonatant  oaammication  with  the  <^Bcera  of 
Ae  ooDHuy,  and  to  have  leodved  certain  letters 
and  eommoaioatiflos  from  titem,  none  of  which 
hmn  been  prodoced. 

Undu  tfaMB  cifcqmBtanoes,  althov^  of  course 
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due  allowance  ought  to  be  made  for  a  gentleman 
absent  from  thli  ooantiy  mgaged  in  the  sendee 
of  the  coontiy  in  a  nulUaiy  eapad^,  atUl 
I  tiiink  we  cannot  treat  him  aa  being  aUx^ether 
ignorant  of  the  proceedings  of  the  company. 

That  being  t£e  state  of  things,  and  it  being 
obvious  that  if  the  affairs  of  the  company  had  been 
wound-up  no  one  would  have  received  anything,  as 
the  amount  would  hare  bam  inanffleient  to  pay  the 
creditors,  the  reasonable  course  was  taken  of 
obtaining  an  advance  of  money,  which  could  only 
be  obtuned  on  the  condition  of  allowing  the  pw- 
sons  who  advuiced  the  moner  the  right  to  stand 
in  the  shoes  and  on  the  footmg  of  the  creditora 
whose  claims  were  paid  (A. 

The  aubatantial  daim  on  the  part  of  the  present 
petiti<mer  is  that  be  is  to  hare  a  winding-up  order, 
the  sole  purpose  and  object  of  which  is  to  have  it 
decided  that  he  la  to  be  entitled  to  a  priority  over 
those  persons  who  have  advanced  the  mosey  to  p^ 
off  the  creditors.  In  my  judgment  he  has  no  ligjit 
whatever  to  any  i«iority.  I  think  he  must  be  taken 
to  have  lain  by  witii  some  knowledge  or  meani  of 
knowledge  ttf  what  was  going  on,  and  that  he  wisely 
and  purposely  abstained  from  inaistiDgon  his  strict 
right,  viz^  the  realisation  witidn  a  short  time  after 
the  making  of  his  claim  of  all  the  pn^ierty  and 
effects  of  tiie  company,  that  he  lay  by  and  acqui- 
esced in  matters  being  oaxiied  on  in  tiie  only  wqr 
in  which  they  could  be  carried  on,  viz.,  by  means  of 
money  obtained  by  the  reaohitioD,  such  money  being 
applied  in  discharge  of  claims  entitled  to  priority 
over  those  of  the  members  or  shareholders.  If  he 
had  wished  to  run  the  risk  of  raising  the  questiim, 
he  should  have  availed  himself  of  an  opportunity  of 
nusing  it  before.  As  Mr.  Cote  says,  there  are  con- 
siderable difficulties,  uotwithBtMi^g  the  rule  now 
eeUbliihed,  in  the  way  of  a  person  coming  to  adt 
for  the  dissolution  of  a  partnership  consisting  of  a 
great  number  of  members.  On  the  othtf  hand  the 
practice  is  well  established  that  whore,  in  pursuanoe 
of  an  invalid  resoloticm,  the  directors  or  goremmg 
body  of  a  partnership  or  society  ate  making  pay- 
ments whi(a  are  prored  to  be  illegal  and  only  jasfet- 
fiable  by  that  roid  xesolutioD,  it  is  oorapetent  for 
any  diardiolder,  either  on  his  own  behalf  or  on 
behalf  others  who  are  prejudiced,  to  bring  the 
compaoy  and  the  managing  body  before  the  court, 
and  to  ask  for  an  iBjunctiou  to  restrain  them  from 
making  any  Buch  payments. 

That  course  was  open  to  the  petitioner  during 
tiie  wlKde  time  this  was  going  on,  but  he  did  not 
avail  himself  of  it.  It  appears  to  me  that  thii  is  an 
attempt  to  put  the  court  in  motion  by  means  of  the 
extensive  machinety  of  the  Winding-up  Act,  with- 
out the  risk  to  wmch  he  would  be  exposed  if  he 
came  himself  in  person  to  try  the  question.  Of 
course  all  the  observations  made  with  reBpeot  to 
acquiescence  and  laches  would  be  applicable  agunat 
him  in  addition  to  the  riak  he  would  have  to  run  in 
raising  the  qnestiMl  at  law.  I  think,  therefore,  this 
is  an  attempt  to  obtain  a  winding-up  order  at  the 
iuBtance  of  a  person  who  has  no  substantial  interest 
in  a  winding-up  order  being  made  at  all.  The 
matter  is  now  Iwf ore  us  for  the  purpose  of  trying 
the  question,  and,  as  far  as  we  are  now  competent 
to  decide  it,  we  decide  It  against  him.  As  far  as 
the  facts  are  concerned,  be  has  had  an  opportunity 
of  answering  them  by  means  of  affidavit,  of  which 
he  has  not  avuled  himself.  And  he  has  had  a 
further  opportunity  of  an  inquiry  which  his  counsel 
have  prudently  declioed.  Under  these  circum- 
stances I  tiiink  the  onW  course  will  be  to  affirm 
the  order  of  the  Vlce-Chancellor,  and  to  dtsmiaa 
this  appeal  petition  with  costs. 

Lord  Justice  Giffasd  said : — ^The  order  on  this 
petition  will  contain  this  recital,  and  b^to  this 
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effect,  Tiz.,  tiiat  **Tbo  coort  having  offered  the 
petitioner  tax  inquiry  to  ascertain  vhether  tiie  sums 
referred  to  in  the  affidavit  (rf  the  secretary  as  hanng 
been  adTUOoed  on  the  fidth  of  the  ret(dation  of  1857 
were  applied  to  ut,  and  if  to  anj  to  vhat,  extent 
indiachargeof  the debttOTliaUUtlea baring  priority 
to  the  petitioner's  claim,  and  tiiat  otter  baviiig  been 
refused,  (he  aj^al  be  dismissed  with  costs." 

That  baring  been  refused,  the  secretary's  affldaTit 
most  be  taken  as  accorate,  and  that  being  so  the 
oaw  standi  in  this  way.  The  plaintiff  some  years 
ago  nre  notice  to  withdraw,  and  thereupon  he  was 
entitled  to  claim  400L  from  this  company;  but  it 
was  a  claim  which  was  subject  to  the  toen  external 
debts  of  the  company.  In  tiiat  state  of  things  In 
the  year  1857  a  committee  is  appointed.  The  com- 
mittee make  a  report,  and  that  report  is  confirmed 
and  ooarerted  into  a  resolution  of  the  company. 
One  pangraph  of  that  report  is  this :  "  Your  com- 
mittee most  decidedly  feel  that  all  subscriptions  on 
VDadTanced  shares  subsequent  to  the  third  annual 
meeting  being  subscribed  for  tiie  special  purpose  of 
rescuing  the  society  from  a  positi(m  ot  total  ia- 
solvency,  should  be  exraipted  from  participation  in 
any  losses  which  may  ultimately  arise  in  the  reali- 
sation of  the  assets  then  held  by  the  society,  leaving 
■och  lessee  to  fall  solely  upon  the  balances  due  to 
the  sfaardiolders  on  June  80th  1866,  iu  rateable 
proportion  to  the  amounts  tiKfectf." 

Well  that  was  acted  upon,  and  we  must  now  take 
it  that,  as  the  offer  we  made  has  been  refused,  the 
money  so  advanced  was  actnalhr  ajqilied  in  payment 
of  debts,  which  debts  had  priority,  aod  hare  priority 
to  the  viiUntiff's  claim. 

Well,  then,  throwing  aride  tedmloaUties,  I  do  not 
thmk  it  at  all  necessary  to  look  at  what  the  effect 
of  not  registering  a  resolution  may  be,  or  whether 
the  resolution  is  or  is  not  vHra  vira.  What  the 
transaction  was  is  a  very  simple  one.  Here  you 
have  a  society,  no  one  member  of  which  can  be  com- 
pelled to  advance  or  to  pay  a  single  sixpence ;  here 

Jou  have  the  aodety  in  an  iusolrent  state;  you 
are  debts  which  have  priority  orer  the  payments, 
and  you  hare  the  members  and  the  society  agreeing 
tf^tber,  and  saying,  We  will  v<^nntarily  ^vance 
moneys  for  the  purpose  of  paying  the  debts  which 
have  priority  over  the  plaintiff's  cMm,  provided  we 
can  stand  in  the  shoes  of  those  ciediton  who  have 
that  priority."  They  acted  upon  the  Adth  of  that, 
and,  although  I  do  not  think  It  the  least  material 
whether  the  petitioner  had  or  had  not  knowledge,  I 
certainly  must  say  that  I  have  on  the  statement 
before  us  the  clearest  possible  opinion  that  he  had 
knowledge,  and  I  do  not  hesitate  to  say  tiiat,  if  we 
either  gave  him  priority,  or  pnt  him  on  the  same 
footiiw  as  those  that  had  advanced  the  money,  we 
•hould  be  ddng  a  gross  injustice,  and  I  am  happy 
to  say  there  is  no  rule  of  law  which  at  all  compels 
us  to  do  anything  of  the  kind. 

I  am  of  opinion,  therefore,  that  the  petitioner  really 
and  truly  has  no  hcua  standi,  because  it  was  admitted, 
that  if  tiiose  persons  have  priority  there  can  be 
nothlDg  ooming  to  the  petitioner  by  any  possibility. 
That  btnng  so,  the  petition  was  improperly  ihk- 
■ented,  and  the  appeal  must  be  dismiiaod  with  costs 
in  the  usual  way. 

Solifdtors:  Zax/sarand^warf;  .SKavandfVasBr. 
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Bb  Chaslbs  Lunm  ahd  Go.  (JamnSDy,  I>k- 
BosAz's  Cabs. 

Coatrilmtwy— Notice  of  oBotamt^-AwAoritg  to  apemt 
— Bat\ficaiton  ofaOM  duM. 

K  having  a^Ued  for  Aara  in  the  abmt  mamed 
company^  wrvte  to  1M  eoawamf  reqmstim  that  the 
Utter  ofaBotmtat  might  be  handed  to  who  wa»  em 
of  the  promoters  of  the  eonpoRy.  Shortbi  ajter  the 
ghant  wen  allotted  to  De  It,  and  on  B/s  appfying 
for  the  ailotmnt,  a  buniUe  which  contained  mtmeroum  " 
letters  ofaBotment  was  handed  to  him.  It  was  dw- 
puted  whether  the  (dhtment  to  De  R.  wa$  amanga 
these,  but  it  was  proved  that  when  B.  received  the 
bandk,  De  A*s  letter  to  the  comaany  had  not  been 
posted,  bat  it  was  afterwards  sent  by  Deltto  B.,  anJ 
by  him  proAued  to  the  company.  De  R.  never  pmd 
anything  in  reapeet  oj  the  sharrs,  but  his  name  having 
been  inserted  by  the  Uquidalor  in  the  list  of  contri- 
Imtories,  it  was  removed  by  the  Master  of  the  Rollt, 

Beld,  that  the  letter,  though  not  in  B.'s  hands  when  he 
received  tAs  tUlMmeiUf  was  a  ratification  of  what  he 
^andtheemdeiKetliowiiutiatlheaUotmentktteri^ 
DeB:*JianswmvniksbmB»haiiidedtoB.,£>tR. 
had  notice  of  the  alhtment,  and  mnst  be  settled  on  tie 
Kst. 

This  was  an  appeal  by  the  offidal  liquidator  of  the 
abore-named  company,  which  is  now  being  wound- 
up in  the  chambers  of  the  Master  of  the  Rolls, 
against  a  decision  of  his  Lordship  removing  from  the 
list  of  contribntories  the  name  of  the  respondent 
the  Chevalier  De  Bosaz,  as  the  holder  of  600  abarea. 

The  hearing  at  the  BoUs  ta  reported  in  SO  L.  T. 
Hep.  N.  S.  318,  where  all  the  drcumstancea  sre 
Bufflcientiy  stated.  It  should,  however,  be  mentioned 
that,  whereas  Mr.  Hillel  received  the  letter  of  allot- 
ment of  the  shares  on  the  2drd  Dec.  1865,  the  letter 
of  Mr.  De  Bosaz  authorising  him  to  do  so,  iriiidi 
was  dated  on  the  20th,  was  not  posted  until  tin  8th 
Jan.  1866. 

Jestdf  Q.  C  and  IToOr  lu^arted  the  appeal. 

Swanston,  Q.  C,  and  B^'as  argned  the  caae  for 

the  respondent. 

The  authorities  cited  were: 
Ounn's  Case,  Be  The  Umvertal  BanHngCmvora-' 
tion,  L.  Bep.  8  C9i.  A^.  40 ;  17  L.T.  Bep.  K.  S. 

365; 

Levita's  Com,  L.  Bop.  3  Ch.  App.  36;  17  L.  T.  Bep. 

N.  8.  337 : 
Coohney's  Case,  8  De  O.  and  J.  170 ; 
Re  The  Anglo-Daniah,         Sieam  ITiStMalton 

Company,  BaStlgreen  ana  CarreiX*  Case,  £.  £«p. 

8  Ch.  App.  838; 
Sletehm's  Case,  17  L.  T.  Bep.  N.  8.186. 

Lord  Justice  Sblwyv  said :  Mr.  Jessel,  I  think 
we  oi^ht  not  to  call  npou  yon  to  re{dy  in  this  case. 
In  tile  first  place  the  i^ication  for  shares  on  the 
part  of  Bfr.  De  Bosax  is  proved,  and  it  is,  in  fact, 
admitted  by  himself  in  his  own  affidavit  that  be 
applied  for  the  shares.  I  think  the  allotment  of 
shares  is  also  conclusively  proved.  The  allotment 
appears  in  the  allotment  book  of  the  company  ;  but 
yrhalt  goes  ranch  further  than  that  is,  that  the  trana* 
action  zelating  to  the  aUotraeot  u  tiieae  sharesy 
which  form  put  of  the  total  irf  10,000  shares,  die- 
tincUy  appears  not  only  from  the  document  which 
has  been  produced  from  the  books  (tf  the  company 
and  referred  to  in  Mr.  De  Boeaz's  affidavit,  but  from 
the  whole  series  of  transactions.  It  was  cwtaioly  a 
singular,  and  to  some  extent  an  irregular  tiaosactioa 
but  I  think  tiie  present  reqwadrnt  cannotabe  haazd 
to  com^ain  of  it  wbK^ilift(in|sWpti^)wlWtriiw- 
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actioD,  when  he  allows  hia  name  to  be  made  use  of 
EGll^  and  held  oat  to  Un  world  as  being  one 
the  thareholden  in  the  companv ;  and  without  pay- 
ing any  aum  of  moDoy,  he  was  to  nave  the  advantage 
of  the  chance  of  a  rise  In  the  price  of  the  shares  and 
te  receive  some  compensation  from  the  jHromoter. 
A  person  who  doee  so  caaoot  be  heard  to  complain  of 
the  inegolarity  of  the  transaction.  The  transaction 
ii  a  very  eimiHe  one.  He  apidies  for  the  shares ; 
the  shares  aie  allotted  to  bim,  and  at  or  about  the 
■■me  time — I  think  nine  days  after  the  application, 
vhidi  was  on  the  II th  Dec.,  on  the  20th  Dw.— he 
writes  a  letter  in  which  he  says :  "  I  have  applied 
for  500  sbazea  in  your  company,  I  have  to  request 
TOa  to  band  the  letter  of  allotment  of  same  to  Mr. 
Jala*  HiUeL"  That  he  signs.  It  is  true  that  is 
not  posted  nntil  the  8th  Jan.,  but,  provided  it  is 
lecdved  by  Mr.  EUIlel,  it  is,  of  course,  an  authority 
to  him  to  do  what  is  eziweased  in  that  letter.  The 
allotmeot  takes  place  on  the  22nd,  and  on  the  28rd 
Mr.  Hillel,  who,  no  doubt,  had  suggested  this  letter 
and  many  other  letters,  comes,  and  being  the  agent 
irho  was  to  pay  for  getting  subscriptions  to  the 
■mount  of  10,000  shares,  asks  for  the  letters  of  allot- 
mentf  and  be  is,  of  course,  met  with  the  very  patent 
objection  that  he  has  not  got  the  autboii^  at  the 
allottees  to  receive  their  letters  of  allotment;  but  he 
says  "I  have  the  authority  of  a  great  many  of 
them,  and  the  othera  I  will  produce  at  a  subsequent 
time  and  upon  the  faith  of  the  letters  of  allotment 
which  he  then  produced,  and  upon  his  promise,  which 
was  aubeequeutly  perfomied,  to  produce  the  rest,  he 
leceiTes  a  bonAe  of  letters.  I  tUnk  if,  after  be 
nerves  from  this  very  person  a  letter,  and  does,  in 
pursuance  of  that  prom^  deliver  that  letter  to  the 
secretary  of  the  company,  it  is  perfectly  inmaterial 
wbetba  that  letter  was  posted  on  the  8th  Jan.  Bat 
■o  far  as  the  person  who  wrote  the  letter  put  him- 
self in  Mt.HiUeri  hands,  he  ia  in  the  same  pori^, 
having  nutfled  what  was  done,  as  if  it  had  beoi 
pofftea  on  the  di^  on  which  it  was  written,  and  been 
reodved  in  London  on  the  same  day.  Then  if  that 
be  so^  there  is  due  commanication  of  this  allotment 
to  the  person  authorised  to  receive  it,  provided  only 
that  the  letter  (tf  allotment  was  included  in  that  bundle 
whidi  is  the  only  qneitioa  that  remains.  After  that 
the  whole  transaction  goes  on  entirely  In  accofdanoe 
with  the  arrangement  entered  into  between  tiie 
parties.  It  is  true^  as  Mr.  Swanston  said,  that  Mr. 
De  Bosaz  was  not  in  the  position  which  is  ordinarily 
filled  by  a  person  who  haa  aj^ed  for  shares,  and 
who  has  TBceiTed  an  allotmrat  of  these  shares ;  but 
be  was  not  in  that  podtim  because  he  himself  had 
omitted  the  rssy  oseontial  part  of  the  duty  of  a 
person  applying  for  shares,  namely,  payment  on  the 
■ame  day  in  reqiect  of  the  deposit  and  allotment, 
■moanting  to  a  share.  He  would  have  been 
bound  to  pay,  if  be  had  been  ux  ordinary  shue* 
btdder,  2S00/.;  but  the  arrangemrat  was  that 
uother  person  was  to  par  that  for  Um.  He  is  a 
creditor  for  that  SSOOi.  in  the  boi^  of  the  company, 
as  if  it  had  been  pidd  by  himself ;  and  on  the  other 
band,  in  the  account  with  the  company  Mr.  Laffltte 
ia  debited  and  the  company  is  credited  witii  the  sum 
vi  ZSOOLj  that  being  in  exact  accordance  with  the 
original  airaugement.  Tin  question,  tiiaefore,  is 
BaiTowed  to  the  sim^  qnestioo  of  tact,  whether 
fldi  letter  of  aUotment  was  included  in  the  handle, 
iriiidi  was  delivered  on  Uie  28rd  Dec.  to  Mr.  Hillel, 
■mha  wu  authorised  to  receive  the  letter. 

In  the  first  place  we  have  the  affidavit  of  Mr. 
Bead,  who  states  positively  that  it  was  included  and 
that  it  was  delivered,  and  this  is  entirely  in  acoord- 
ance  with  ail  the  probabilities  of  the  case,  seeing 
that  the  transaction  was  in  every  other  respect 
acted  upon  and  carried  into  execution  exactly  in 
■ooordance  with  the  arrangement,  as  to  which  there 
is  no  diqpttte ;  and  U  woald  be  a  Tei7  ringnlar 
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thing  if  by  any  accidmt  this  particular  letter  had 
been  omitted  tnm  that  bnndie.  Mr.  Bead  posi- 
tively swears  that  it  was  included,  althoi^b  it  ia 
true  that  Mr.  Htlld  has  made  a  sntweqoent 
affidavit  in  which  he  has  denied  that  it  was 
there.  Then  we  have  next  ia  order  of  date 
the  deposition  of  Mr.  Bate,  which  is  not  con- 
tradicted at  all.  It  has  been  argued  before  us  that 
that  deposition  of  Mr.  Bate  does  not  state  positivdy 
the  ddlvery  of  the  letter.  What  he  says  is  this, 
"  I  remember  Mr.  Hillel  coming  to  the  office  of  the 
company  and  asking  Mr.  Bead  for  some  letters  of 
allotment.  They  were  letters  of  allotmrat  oi 
10,000  shares  to  gentlemen  whose  names  Mr.  Hillel 
had  previously  handed  in  as  applicants  for  shares." 
Now  there  were  not  two  such  sets  of  10,000  shares, 
and  this  is  a  distinct  allegation  that  there  was  an 
application  for  the  letters  of  allotment  for  10,000 
snares,  which,  according  to  the  uncontradicted 
evidence,  included  the  shares  of  De  Rosaz.  Then 
Mr.  Bate  goes  on  to  say,  "  This  happened  shortly 
after  the  allotment  of  shares  had  been  made.  Mr. 
Hillel  handed  to  Mr.  Bead,  or  undertook  to  procure, 
letters  in  a  certain  form  signed  by  all  the  applicants, 
requesting  that  the  letters  of  allotment  should  be 
handed  to  Mr.  Hilld  for  them.  I  saw  Mr.  Bead 
hand  the  letters  of  allotment  to  Mr.  Hillel."  Id  the 
absence  of  idl  suggestion  that  there  were  other 
letters  of  allotmeot  to  which  that  evidence  could 
apply,  and  when  it  is  joined  with  the  established 
fact  that  Mr.  De  Bosaz's  shares  constituted  a  p(^ 
tion  (tf  tiw  10,000  shares  whldi  are  referred  to  in 
the  previons  part  of  the  dqwsiUra,  in  my 
judgment  it  is  a  clear  statement  that  Mr.  De 
Rosaz's  letter  of  allotment  was  included  in 
the  letters  of  allotment  which  Mr.  Bate  says 
he  saw  Bead  hand  over  to  Mr.  Hillel.  I 
think,  therefore,  that  we  have  all  the  probabilities 
of  the  case,  we  have  the  acts  of  the  parties,  and  we 
have,  snppoaing  there  to  be  a  oonflict  of  eridenoe, 
the  evidence  of  two  disinterested  witnesses  as  a^inst 
the  evidence  of  Mr.  Hillel,  with  this  additional 
observation  that  one  of  the  witnesses  makes  his  de- 
positions after  the  date  of  Mr.  Hillel's  depositions, 
and  be  is  not  met,  as  I  have  already  said,  with  any 
■nbseqaent  denial.  Therefore  I  think  that  Mr. 
De  Bosax,  who  has  applied  for  the  shares  under  the 
drcnmstances  I  have  mentioned,  and  given  the 
aathorl^  which  I  hold  in  my  band  to  Mr.  Hillel, 
cannot  now  be  heard  to  dispute  the  necessary  conse- 
quences of  his  own  act,  and  I  think,  therefore,  that 
be  ought  to  have  been  included  in  the  list  of  cim- 
tributcM^ei ;  and  as  it  appears  b7  the  order  that  the 
appticatitm  made  at  the  Bolls  was  an  appUcataoa 
made  by  bim,  and  It  was,  I  presume,  an  application 
to  remove  bis  name  from  the  list  of  contnoatories, 
that  i^mlication  ought  to  have  been  refused  with 
costs.  I  think  there  should  be  no  costs  of  the  ap- 
peal, excepting  tiiat  the  official  liqaidator  will  hare 
bis  costs  oat  m  the  estate. 

Lord  Justice  Gibtard  said :— This  appears  to  me 
to  be  a  very  plun  case.  Hillel  was  the  promote  oi 
this  company,  and  Mr.  Charles  X«affitte  was  to  receive 
from  the  company  a  very  large  sum  of  money— I 
believe  160,000£  In  the  coarse  of  the  formation  of 
the  company  10,000  shares  were  to  be  allotted,  in 
respect  of  which  C^iarles  Laffltte  arranged  to  pay  SL 
per  sbar^  and  Mr.  Hillel  was  emplored  for  the 
(orpose  of  obtidniog  applications  for  allotment,  and 
the  letters  of  allotment  were,  in  fact,  to  be  hdd 
until  the  parties  who  made  the  applications  them- 
selves paid  the  51  a  shares  which  5/.  a  share  was,  in 
the  first  instance,  to  bo  paid  by  Mr.  HilleL  Tin 
letters  of  application  were,  beyond  all  question,  smt 
in  to  the  company,  and  amongst  others  was  a  letter 
of  application  fnHn  Mr.  De  Bosaz.  Uptni  that 
there  is  no  diifpnte  whatever.  It  is  plain  vgosi  the 
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evidence  tiiat  there  was  as  a  matter  of  fact  an  allot- 
ment. There  is  the  allotment  book,  and,  no  doubt, 
there  vas  an  allotment  upon  the  footing  of  those 
applications.  But  then  it  is  said  that  there  was  no 
notice  to  Mr.  De  Bosaz  of  the  allotment  having 
been  made.  Whether  there  was  notice  giren  to 
him,  or  to  his  agent,  comes  to  the  same  thing.  Hie 
Haster  of  the  BoUsl  at  the  hearing  before  him,  does 
not  at  all  appear  to  have  disbelieved  dther  Mr.  Bate 
or  Mr.  Bead,  nor  is  there  any  ground  for  his  doing 
BO.  Taking  their  evidence,  what  the  matter  amounts 
to  is  this— there  baring  been  this  allotment  which 
most  he  taken  to  have  been  known  b^ond  ail  ques- 
Mm  to  Mr.  Hilld,  Mr.  HiUel  goes  and  asks  for  the 
letters  of  aUotment,  and  there  is  handed  to  S&. 
Billet  a  bundle  which,  he  is  told,  contains  the 
letters  of  allotment,  and  they  are  handed  back  in  a 
box  to  which  he  has  access.  Whether  the  letter 
was  there  or  not,  I  do  not  ttiink  material — 
apoa  the  evidence  I  infer  beyond  all  doubt 
nat  It  was ;  bat  whether  it  was  there  or  not 
vould  not  be  in  the  slightest  degree  material, 
because  that  very  transaction  told  Mr.  Hilld  in 
plain  terms  that  tiie  allotment  had  been  made,  and 
It  was  represented  to  iiim  that  the  bundle  delivered 
to  him  was  the  letters  of  allotment.  I  think  also 
that  this  amomits  to  quite  a  sufitdent  deUv«y  of 
the  letters  of  allotment,  and  again  I  say  that  it  is 
not  material  whether  tiie  letter  of  allotment  was 
Aere  or  not.  "nien  we  go  beyond  that,  because 
Chsrles  Laffitte  having  this  interest  in  the  matter, 
the  company  owing  him  150,000/.,  he  is  debited  with 
a  share  upon  the  10,000  shares,  and  the  company 
la  credited  with  that  amount. 

The  only  other  point  urged  was  this— that  Mr. 
De  Bosaz's  letter,  giving  the  authority,  was  not 
posted  till  the  8th  Jan.  Whether  it  was  posted 
before  or  after  the  transaction  it  not  in  the  slightest 
-degree  material,  and  I  have  no  doubt  that  there 
was  plenty  of  authority  as  appears  by  ^e  letter, 
but  whether  there  was  or  not  that  letter  was 
written  to  Mr.  HiUel  after  the  transaction;  of 
course  it  ratified  everything  that  had  taken  place 
before,  and  Mr.  De  Bosaz  must  be  bonud  by  it. 

I  am  clearly  of  opinion  that  he  contracted  to  take 
these  shares,  and  therefore  his  application  to  have 
his  name  taken  from  the  list  should  have  been  re- 
fused, and  refused  with  costs.  His  name  will  now 
be  inioted  on  tlie  list  of  oontribntories  for  500 
AareB. 

SollcitOES :  SimmM  wid  MauluMM  i  AhrtAam  and 


■BJSXLIA  OOUST. 
ag^BrtsdlffHaror  PiST.Biq^BMglrtwatL  . 

Jrm  1,  %  and  7. 
Sit  BuKBLT  Obdvavce  Coxpaxt  •  Ex  parU  Thb 

MbIBOPOLOTAH  AMD  PKOVIRCLii  BaKE. 

Oanpmof-  Whtdim-i^—Ikbeiamti  ptg/ahk  to  beartr 
—Cutim  fijr  crtduor  to  prove  on  eoaaUral  teeurity. 

A  coiigpaiy  gave  to  a  bank,  om  a  eoBateml  teaarity  for  a 
dtbl,  eertain  dibmtuns  eonimmiig  a  covtnanl  to  paj/ 
to  hit  execiOora,  admimttrators,  or  aaagWy  or  to 
the  bearer  thereof,  the  soma  therein  mentiotKd.  The 
debentures  had  been  made  out  in  the  name  oj  C.  with 
the  view  to  a  trantaclion  between  him  and  the  am- 
paiuf,  which  went  off".  Theae  debeniwet  were  then 
btmUd  aotr  to  the  battk,  but  vers  not  /itrmaffjp 
aeaigned: 

BeJdy  firtt,  that  Ae  hank,  being  mertfy  hokkrt  and  not 
aatigneea  of  the  ibteittiata,  took  that  irre^jeetive  of 
ang  eqmitiee  exiting  between  C.  and  the  ooapany. 

SmoaSgt  ihta  the  bank  were  not  entitled  to  prove  on  the 


debentures,  as  they  had  alroaebf  proved  Jor  the  JSiB 
amount  of  the  dd>t  owing  to  tarn, 

B*  Bamed's  Banking  Company— Kellook'i  ewe, 

Thfi  was  an  a^Ucation  by  the  Metn^Iitan  and 
Provincial  Bank  for  llbraty  to  prove  under  the 
winding-up  of  the  above  company  upon  thirty-tiA) 
debenttires  of  each,  issued  to  them  by  the 

company,  as  well  as  upon  the  acceptances  of  the 
compaov  for  4000t,  which  was  the  entire  amount 
due  torn  bank. 

HiB  oompeny  b^g  in  the  early  part  of  the  year 
1666  indebted  to  the  buik  in  the  sum  of  9000/:,  an 
arrang^ent  was  made  by  which  all  but  4000L 
was  paid  off,  and  it  was  agreed  that  bills  for  the 
4000£.  should  be  renewed,  and  that  Uiirty-two  de- 
bentures of  the  company  for  S5o/.  each  ■honld  ha 
given  to  the  bank  aa  aooliateTal  secnri^  for  the  debt. 

These  debentures  were  part  of  a  number  which 
had  been  made  out  in  the  name  of  a  Mr.  Chalfis^ 
the  manager  of  the  Albion  Bank,  for  the  purpose 
of  carrying  out  an  arrangement  between  t^ie  cchu- 
pany  and  the  Albion  Bank,  which  arrangement  bad 
gone  off. 

By  each  of  these  debentures  the  company  cove- 
nanted to  pay  to  Chollis,  his  executors,  aominii- 
trators,  or  assigns,  or  to  the  bearer  thereof,  the  sum 
of  250/: ;  and  also  to  pay  to  the  bearer  of  everr 
coupon  thereto  annexed  the  sum  of  money  in  sooi 
coupon  mentioned.  And  it  wu  thereby  po- 
vided  that  the  bearer  of  the  debenture,  and  eveir 
bearer  of  any  of  the  conpons  thereto  annexed, 
should  have  power  to  give  receipts  for  the  money 
which  was  intended  to  be  secured  by  the  instrument 
of  which  he  should  so  be  the  bearer,  although  he 
might  not  be  the  owner,  or  the  sole  or  absolute 
owner  thereof,  and  that  the  company  or  persons 
paying  the  same  should  not  be  bousd  to  inquire 
into  t£e  title  of  the  bearer,  or  be  bound  to  take  any 
notice  of  any  trust  affecting  such  money,  or  be 
affected  by  express  notice  any  equity  which 
might  then  be  subsisting  in  relation  to  the  title  of 
such  bearer,  or  to  such  instrument  aa  aforesaid,  or 
to  the  money  intended  to  be  thereby  secured. 

The  transaction  with  the  ^Albion  Bank  having 

Soe  off,  these  debentons  were  handed  over  to  the 
etTDpolitan  and  Frovindal  Bonk  a>  a  collatoal 
secmity  for  tlie  amount  due  to  them,  on  the  occasion 
of  tiieir  renewing  the  bills  for  4000^  The  bank  had 
been  admitted  to  prove  upon  the  bills  for  1000^ 
and  they  then  earned  in  their  claim  to  prove  upon 
the  debentures ;  their  claim  was  disallowed  by  the 
chief  clerk,  who  adjourned  the  case  into  court  at 
the  request  of  the  bank. 

Scaithgate,  Q.  C.  and  A  E.  Turner,  fen:  the  bank, 
submitted  that  they  were  entitled  to  prove  on  the 
debentures  Id  their  own  name  without  being  antijecl 
to  any  equities  existing  between  ChaUis  and  the 
oompany.   They  cited — 

Re  Blakely  Ordnance  Company,  ex  parte 
Zealand  Banking  Corporation,  18  L.T.  Be|k 
N.  8. 132 ;  L.  Bep.  3  Ch.  App.  154 ; 
Vielceon  r.  Swaneea  Vale  RaUwaiu  CompOKti 
18  L.T.Eep.N.  3.346;  L.Eep.4Q.B,A 

Sir  Bichara  Ba^gaSay,  Q.  C.  and  J.  Ncqtier  Hiogii>h 
for  the  official  hqoldator,  contended  ^t  the  bank 
could  only  prove  once  for  ih%  amount  of  their  debt| 
and  not  on  the  debentures  as  well  as  on  the  bills ; 
and  that  even  assuming  that  they  could  prove  oo 
the  debentures  they  could  only  do  so  subject  to  toe 
equities  between  Challis  and  the  company.  Tb^ 
cited — 

Be  Naial  Iimeatmemt  Conmanyi  ClaiW*  *'f^S' 
Financial  Corvoration,  18L^X_£aB.lN»S- 
L.Bep.3Gh.  i.pp.355. 
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7wm  7.— Laid  Bomuxt.— I  think  in  this  oaw  that 
the  bsnk  was  only  entitled  to  prore  for  4000^^  the 
inoiint  doe  to  tbeoB.    Upon  the  flnfe  ogewag  I 
tiwnght  this  waa  m  omb  wben  the  ^mttoD  ame, 
vhether  the  bank  took  the  debenture*,  nibjeet  to 
aaj  equities,  which  might  exist  betweea  the  com- 
fmj  and  Mr.  Caiallis,  in  whoee  name  the  dd>entarei 
me  imied ;  but,  on  further  iaTeetigation  of  the 
heta,  I  am  ot  opinion  that  no  qaeition  arieei  ben 
vgoo.  that  part  of  the  oai&   In  mj  opinion  they  are 
Htungmaa  of  tbe  ddMotmeaat  all.  I  vUlaMume, 
te  dw  parpoae  of  this  argument,  that  any  aaatg- 
MM    toe  debenttizea  from  Cballis  would  tue  nib- 
jeet to  the  eqmtiea  of  the  bank.   In  my  opinion,  in 
tUicase  tibay  are  notassigneee  of  any  ckote  inaction 
at  all ;  they  are  the  holden  of  a  chose  in  attum,  but 
th^  are  not  the  aMigneei  of  U.   I  mean  the  ori- 
^nal  boldera ;  that  is  of  coane*  as  betwera  the 
■in  who  givea  tku  li^t  mad  the  penon  who  h(ddi 
fbe  cAoae  in  actien^  whether  it  is  a  debenture  iff 
viieUia-  it  is  a  bill  of  exchange.  There  ia  uo  qnes- 
tin  that  that  ia  subject  to  all  the  equities  betwem 
the  person  who  gave  it  and  iha  person  who  holds  it. 
Then  the  question  arises  when  he  is  not  the  person 
to  whcun  the  chtm  m  action  is  origiQaUy  gir^  but 
file  p^von  to  whom  it  is  assigned,  wlMthnt  be  does 
not  take  the  ehoae  in  action  subject  to  the  equities 
betveen  the  first  two  persons-  The  thing  is  T«ry 
sbnoufl  and  clear ;  in  the  one  case  there  are  three 
MCBooB,  and  in  the  other  <mly  two.   If  A.  gires  a 
tall  <rf  exchraige  to  B.,  of  course  that  is  subject  to 
■11  the  eqnitiee  between  A.  and  B. ;  but  if  A.  gires 
a  UU  of  exchange  to  B.,  who  assigaB  it  for  ralue, 
widwot  notice,  to      then  C.  holds  it  subject  to  all 
tqnitiea,  not  between  him  and        which  would 
othenrite  be  so,  but  between  A.  and  B.   That  case 
does  nob  arise  here.   I  thought  at  first  that  was  a 
faes&n  «bich  would  have  to  be  determined  in  this 
iastaDee;faat  it  is  not  so  at  olL   Then  the  oPTt 
faestiiHi  is  this,  whether  the  hank  can  prove  iur 
utTtfaiag  more  than  MOOL  ?    Kosr  I  uodarstaod 
the  &cts  of  the  case  to  be tfieeo;  [His Lordship 
stated  the  facta  of  the  case,  and  continned.]  Havmg 
stated  my  opinion  that  there  is  no  equity  between 
them,  the  next  qoesticm  is  whether  wis  was  a  bon& 
JUn  issue  of  these  debentures  ?   I  hare  no  doubt  it 
vas  a  perfectly  bvnd  fide  issue  of  debentures.  They 
vcfe  iseaed  ity  Captain  Blakel^,  and  ittgy  were 
iSmi  to  Captahi  Bukely  "tij  tin  company  for  the 
purpose  of  bdng  issued  to  Mr.  ChaUis  upon  a  trans- 
aetun  irtiich  wmt  off.   That  tnuuaetion  baring 
(ODe  off,  he  issued  these  debentoies  as  p^ectly 
good  and  bond  fide  debentnrea  to  the  Metro - 
ptditsii  and  FroTincial  Bank.   That  is  a  per- 
fectly good  and  perfectly  pnipei  tnyisaotion; 
and  it  does  not  lie  in  Idie  month  of  tiie  Bank 
to  say  that  Captain  Bkkdy  had  no  aoihoiity  to 
ddiyer  them  over  to  the  M atn^litao  and  Provincial 
Bank.   On  the  contrarr  it  is  quite  dear  that,  as  he 
Ad  not  commit  a  frand,  as  he  did  not  issue  titem  for 
■17  hen^t  of  his  own,  but  issued  than  tmly  as  a 
aonsidcntioB  Uat  having  tiie  4000JL  bOb  noewed, 
Ae  trsnsartron  was  a  porfeotly  good  and  nUd  one. 
How  certainly  up  to  that  point  all  tlie  ohMmrtions 
I  have  made  are  in  faToor  of  the  Metropolitan  and 
Franndal  Bank,  but  after  that  the  ease,  I  think, 
entirely  fuls  as  to  them.   Then  the  question  comea 
to  this—does  this  case  come  within,  what  I  may  tta 
Acfftness  can,  S^Bkidim  ease  {mp^^    I  am  of 
opinion  Aat  ft  does  notL  I  will  give  tvo  or  three 
instances  to  show  what  my  meaning  Is.  For  instance, 
ihe  company  owes  the  bank  4000t,  for  which  they 
give  a  bill  and  they  execute  a  mmtg^  upon  White- 
acre.   There  Ke&otX»  case  ^lies.    The  Ij&nk  may 
enforce  the  mortgage  upon  Whlteaere  and  prove  for 
the  wh(^  amonnt  of  the  debt   Again,  if  the  com- 
nny  owe  4000/  and  pledge  100  halM  (A  cotton,  then 
AeUodit  cue  implies ;  the  bank  may  sell  the  cotton 


for  what  it  ia  worth  and  prove  for  the  vbt^  debt. 
I  will  go  a  step  further.  I  will  assniae  that  they 
have  got  thirty  two  debentures  of  260/  each  in  Com- 
pany X.,  and  that  they  riedge  those.  Then  JCtflbobV 
case  i^iplies  again.  The  unk  may  xealiie  those 
debentures  against  Company  and  prove  for  the 
whole  of  thefr  debt.  But  the  present  case  is  qntte 
differmt  Suppose  that,  in  addition  to  the  prtHDia- 
sory  notes  for  4000JL  tlwy  give  two  other  promissory 
notes  f  (nr  a  similar  amoont,  then  KtSadit  eua  does 
not  apply  at  alL  Snppiwing  tha^  in  additioa 
to  that,  th^  give  a  covenant  that  they  will  pay  the 
debt,  then  KJOod^s  case  has  no  application  whatever. 
Supposing  they  issue  d^entnres,  if  thwe  was  fat 
addition  to  that,  a  covenant  to  secure  the  debt,  thea 
RtUocH^a  esse  has  no  i^t^ication  at  aU.  It  is  only 
one  debt  secured  in  varioiu  mo^  against  them- 
selves, and  that  distinction  ii  perfectly  plain  as  it 
^^ears  to  me.  In  evoy  one  <^  the  oases  vhichi 
have  last  put,  you  must  prove  against  the  oon^any 
itself;  whether  it  is  00  the  bill,  or  on  the  debei^nM^ 
or  on  the  oovenaat,  yon  must  prove,  and  you  can 
only  prove,  ftur  the  amonnt  that  is  doe ;  but  in  tha 
other  cases  where  there  U  a  mortgage,  where  there 
is  a  pledge  of  cotton,  or  a  pledge  of  debentures  b»> 
longing  to  another  society,  they  have  nothing  to  d9 
with  the  proof  against  the  company  which  you  axo 
seddng  to  establish.  Those  things  are  to  be  realised, 
you  may  get  the  full  amount  for  them,  and  these 
you  may  prove  for  the  full  amount  of  tha  debt.  In 
the  present  case  you  can  only  ivove  for  the  amount 
of  the  debt.  Then  it  was  very  ingeoionsly  suggMted 
by  Mr.  Hlggins  in  bis  argmnent,  that  they  might 
sell  the  debentures ;  but  the  person  to  whom  the 
debentures  ate  scdd  and  transferred,  stands  in  n* 
better  position  than  the  person  who  transfers  them 
in  respect  of  that  particular  debt.  You  cannot  by 
selling  or  transferring  these  debentures  to  ten  per- 
sons multiply  the  proof  ten  times  over.  You  can 
only  prove  once  for  the  debt.  Therefore,  in  my 
o^nion,  K»Bodi»  ease  does  not  apply  to  this  case. 
In  other  nqpects  I  think  tiiey  ere  in  the  right,  b«t 
that  they  can  only  prove  fat  the  4000^  According 
I  will  answer  the  summons  in  that  form.  I  will  not 
make  tiie  bank  pay  any  costs,  but  I  do  not  think  I 
cao  give  them  any  costs ;  the  official  liquidator  will 
have  his  coMs  out  of  the  estate. 

SoticitMS  for  the  hank,  DaaOKm,  Cbrr,  and  £a»- 

nuter. 

Solicitors  for  the  oOmal  liquidator,  £eim^  ifiaau^ 

NuTM^  and  Longdcn. 

FA.  18  md  19. 

ThB  KaSHD  BlHK  (IdunD)  v.  Peiat. 

C<mp<rav~~l>ireclon — Protnotera — Promotion  mmq— 
Paymeni  by  prmnotera  to  tHrectora — Cotta. 

A  UmiUd  company  was  incorporaUd  in  1868  ^  tim 
pttrpoae  of  tatnAliAii^  an  intenohoiiaf  ftoiuk  andsr  a 
ooncewton  to  ht  tAlaintd  from  a  foreign  Govenmani. 
77u  nominat  capited  of  tAs  eompang  was  1,80(^000JL 
IS  60,000  ^area,  of  which  the  firat  iaaut  was  to  At 
80,000/.  /(  was  provided  6jr  (As  artidm  of  aasocM- 
tion  that  at  soon  a$  the  allotment  of  thema  widar  lA» 
fint  iaaue  sAouU  take  place,  tha  (broctora  thindd  pay^ 
10,000^  to  the  promotera.  Before  the  conceaaion  wan 
cUaiiud  to  aa  to  piaca  the  eampatig  in  aporitian  to 
begin  hvsinoas,  and  what  anb/  tAoui  6000  akarts  had 
bm  au^eriM  for,  the  dinetora  aiBoUtd  Ike  ehareMf 
«k/ sou/ 6000/L  toUi9prointtara,  idb>  on  (As  satxe  (fay 
paidO0(A  tgpime  to  foKT  of  the  directon.  Thispof- 
nmt  to  th»  prmnotera  oAaosf  exhantted  the  fuada  of 
and  it  was  soon  o^srwanfi  ordered  t» 
isiSMatf^.  Digitized  by  GOv   ^.  . 

Oh  a  hiB  bf  th$  eoapaay  and  it$  <i^eu^^Mjudato 
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Bolls.] 

agaitut  the  direct  on  to  ratder  them  liahk  for  a  bnach 
of  tnat  in  thu  miaapplifixg  (As  mon^  of  the  company 
aad  to  conqtei  r^Kgrnenf  them^: 

JBdd,  that  no  deere*  could  be  made  as  to  the  SOOOL  at 
the  persons  who  had  received  the  mon^  had  not  been 
made  parties  to  the  suit,  but  that  each  of  the  dinetort 
aaut  refiaid  to  lAc  e<M^pai9  tAt  6001.  reeaoed  him 
from  at  promoters: 

Held  abo,  that,  when  costs  are  given  against  a  company 
in  the  process  of  winding-tqt,  theg  are  to  be  paid  bif  the 
kqiddatar  tmt  eftke  assets,  aid  or*  not  to  bt  praotd 
far. 

This  waa  a  sait  lostitated  with  the  Ntnction  of 
the  court  the  Madrid  Bank  and  ita  offldal  liqui- 
dator ag^nst  all  the  former  director!  of  the  baok, 
prajing  that  it  might  be  declared  that  a  certain 
payment  of  7000J.  to  the  promoters  vaa  a  brMch  of 
trust  on  the  part  of  the  defendants  and  a  misappli- 
eation  of  the  moneys  of  the  bank,  and  that  the 
defendants  were  liable  to  make  good  the  same  ;  and 
•too  that  in  any  event  It  might  be  declared  that  the 
zeceipt  of  apiece  by  Pelly,  Chipman,  Daniell, 
and  Tnrck,  four  of  the  directors,  from  the  promoters, 
was  a  breach  of  trust  on  the  pajt  of  the  four  direc- 
tors and  a  misapplication  of  the  moneys  of  the 
bank,  and  that  they  might  be  ordered  to  repay  the 
tame. 

The  Madrid  Bank,  limited,  was  on  the  18th  May 
186S,  incorporated  as  a  company  limited  by  shares 
nnder  the  provisions  of  the  Companies  Act  1862. 
The  nominal  capital  of  the  bank  was  1,200,000^ 
divided  into  6u,000  shares  of  20/.  each,  with  power 
to  increase.  According  to  the  prospectus,  the  first 
issue  was  to  be  30,000  shares  ;  \L  per  share  was  to 
he  paid  on  application,  and  1 K  per  share  on  ^lotmenL 
The  first  call  was  to  be  Zl  per  share,  and  it  was 
not  proposed  to  call  np  more  than  10/.  per  share. 

By  the  memorandum  of  association  the  objects 
for  which  the  bank  was  established  were  stated  to 
be  the  transacting  of  every  kind  of  banking  business 
in  London,  and  by  means  of  banks,  branch  banks 
or  agcmdeSi  at  other  places  in  the  United  Kingdom 
and  in  Spain  and  its  colonies  and  dependencies,  and 
elsewhere. 

By  the  articles  of  association,  It  was  provided  that 
Messrs.  Daniell,  Chapman,  Torek,  Dumas,  Pelly, 
mod  Venning  should  be  the  first  directors  of  the 
compnj;  that  Oeorge  Williams,  of  fifadrid,  one  of 
the  promoters  of  the  company,  should  be  the  first 
director  geoml  of  the  company  at  Madrid ;  that 
the  directors  should  be  at  liberty  to  commence  the 
business  of  the  company  as  soon  as  they  should  see 
fit,  notwithstanding  the  whole  capital  mi^t  not 
have  been  then  subscribed  for  or  taken ;  and  that 
In  consideration  of  the  great  labour,  expenses,  and 
risk  which  the  promoters  had  incurred  and  been  put 
to  in  and  relating  to  tiie  promotion  and  formation 
of  the  company,  and  in  registering  the  memorandum 
and  articles  of  association,  and  otherwise  in  forming 
and  bringing  the  company  into  operation  in  Spain 
M  well  as  in  England,  the  directors  should,  when 
and  as  soon  at  the  allotment  of  shares  under  the 
flrtt  issue  should  take  place,  pay  to  the  promoters 
the  sum  of  10,OOOJL  in  full  of  alt  charget  of  what- 
ever description  incurred  by  the  promoters,  either 
on  their  own  behalf  or  on  behalf  of  the  ooi^tny 
l^r  to  the  day  on  whidi  toeh  allotment  of  nares 
dionld  be  made. 

At  a  meeting  of  the  board  of  directors,  held  on  the 
29th  Jnne  1S68,  it  was  resolved  that  an  allotment 
of  shares  should  be  immediately  made.  The  total 
number  of  shares  which  had  at  that  time  been  sab- 
scribed  for  in  Eaghuid  did  not  exceed  5000i  of 
which  1000^  were  subscribed  f<u-  by  the  directors, 
each  of  whom,  except  Dumai,  siUiaorlbed  for  SOO 
eharei,  and  onhr  5876/.  ttood  to  the  credit  tO.  the 
•ompany  at  their  bankers.  The  directors  had  been 
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informed  that  about  16,000  shares  had  been  sub- 
scribed for  in  Spain,  and  that  12,600JL  must  be  de- 
posited as  caution  mon^,  to  obtain  a  concession 
from  the  Spanish  Government  to  carry  on  the  bank 
at  Bladrid,  for  which  oonoetsion  they  had  amlied. 

At  a  meetii^  d.  tiw  board  of  dkectort,  held  on 
the  6th  July  1868,  at  which  all  Um  directors,  ex- 
cept Dumas,  were  present,  it  was  resolved  that  the 
sum  of  6000J1  should  be  paid  to  the  promoters  of 
the  bank  on  account  of  the  promotion  money ;  and 
^e  payment  was  aoocMdin^  made  on  that  day. 
On  the  same  d^  the  promotert  paid  S00£.  a  piece  to 
P^y,  Chapman,  Daniel,  and  Torek,  without  the 
knowledge  of  the  two  otiier  directors,  Venning  and 
Damas. 

On  the  20th  Jane  1864,  a  resolution  wot  |»atted 
at  a  meeting  of  the  board  of  directors,  at  which  all 
the  directors,  except  Dumas,  were  pr^nt,  that  a 
further  sum  of  20002.  should  be  paid  to  the  pro- 
moters on  account  of  the  ^motion  money,  and  the 
same  was  accordingly  paid. 

No  shares  had  in  fact  been  aubtcribed  for  in 
Spain,  and  the  total  number  of  shares  allotted  at 
any  time  did  not  exceed  5819.  A  concession  was 
obtained  from  the  Spanish  Government  in  April 
186i,  bat  tiie  bank  transacted  little  or  no  bnUoets, 
and,  on  the  I8th  March  1865,  an  order  was  made 
for  its  compulsory  winding-up. 

In  the  course  of  the  winding-up  the  promoters 
sent  in  their  claim  against  the  bank  for  the  sum  of 
8000L,  being  the  balance  remaining  unpaid  of  the 
10,000/.  promotion  money  mentioned  in  the  artidet 
of  assodation,  but  this  daim  was  disallowed  by  the 
Master  of  the  Bolls :  (See  Re  Madrid  Banty  ex  parte 
WUUams,  li  L.  T.  Bep.  N.  8.  466;  L.  Bep.  2  Eq. 
216.^  In  support  of  tiiat  claim  J.  B.  Williams,  one 
of  the  promoters,  deposed  that  the  sum  of  SOOL 
was  paid  to  the  directors  under  an  agreement 
previouily  entered  into  between  the  promotert  and 
the  four  directors ;  that  the  money  paid  by  these 
directors  in  respect  of  the  shares  which  th^  should 
apply  for  ihonld  be  returned  to  them.  This  was 
mode  evidence  in  the  present  suit. 

Pelly,  Chapman,  and  Torek,  in  their  answers, 
stated  that  after  the  allotment  of  shares  the  pro- 
moters presented  each  of  them  with  a  sum  of  600/. 
as  a  spontaneous  gift,  but  not  In  pursuance  Ki  any 
previous  arrangement  or  agreement 

The  defendant  Daniell,  being  oat  of  the  jotlt- 
diction  of  the  ooort^  had  not  been  twred. 

Soxbtprghf  Q.C.,  and  Edmxnd  James,  for  the  plain- 
tiffs, sownitted  that  the  directors,  being  trustees 
for  the  thardiolders,  were  liable  to  r^und  the 
moneys  of  their  cestms  gae  trust,  which  they  had  im- 
properly pi^d  to  the  promoters.  They  cited 

Tufquand  v.  ilarskall,  18  L.  T.  Bep.  N.  S.  885; 

L.  Bep.  6  Eq.  112;  on  appeal,  20  L.  T.  Bep. 

N.  S.  768 :  L.^ep.  4  Ch.  App.  876. 
They  inbmitted  Oat  it  wat  at  any  rato  dear  that 
the  directors  must  refund  the  money  which  they 
had  received  from  the  promoters.  It  was  settlw 
that  when  a  director  uiares  with  a  stranger  the 
benefit  of  a  bargain  made  between  the  stranger  and 
the  company,  the  director's  shore  of  the  benefit 
bdtmgs  to  tbe  company.  They  cited 

Be  The  BrighloA  fimmrv  Oompanv,  Hvnfs  earn, 

37L.J.2?8<3h. 

Sir  Richard  BaggaBc^,  Q.C.,  and  Eddts,  for  Pelly 
and  Chapman,  contend  that  the  whole  transaction 
had  been  bonS_fide ;  that  there  waa  no  evidenoe  that 
the  money  bad  been  pMd  in  pursuance  of  any  pre- 
viotts  arrangement ;  and  tJiat  the  company  hod  no 
right  to  what  had  been  given  gratnitootly  to  the 
directors  by  the  promoters. 

SonOgatt,  Q.C.,  and  Rauhaa,  aneared  for 
Yenning.  ^  t^^^^  LiOOglC 


Thb  Mad  hid  Baxk  (LnaxaD)  o.  Fbllt. 


8qit.4,u«j  THE  LAW  TIMES.    i?£PO  flMT.-ToL  xiL,  H.a-15 

"  '■— ■  I.    ■  _  —  '  ■  — ' 

BoLU.}  Thb  Madbid  Bank  (Liwtbd)  v.  Felly.  fBoLLs. 


J,  Aapw-  HiggiuM,  tot  Dama*. 
Tarck  did  not  aj^ar. 

Lord  BoinLi.T  intimated  that  he  would  not 
make  any  decree  as  to  tiie  6000/  and  20001  in 
the  present  suit,  as  tbe  ivomoters  who  reccaTed 
these  soma  were  not  parties  to  the  aait ;  that  he 
tiiought  the  bill  most  be  dismissed  with  costs 
against  Venoii^  and  Dumas ;  and  as  to  the  other 
defendants  he  would  read  tbe  erideoce  and  dispose 
Of  the  case  on  the  ftdlowing  day. 

FA.  19.— Lmd  BoMiLLT.— I  shall  not  tnmbte 
yon  in  this  case,  Mr.  Roxho^i,  because  what  I  said 
on  the  fonner  occasi(»i,  when  this  matter  was  before 
me,  arndies  entirely  to  the  present  case.  Tbe  case 
ia  as  distinct,  in  my  opinion,  as  it  can  possibly  iw. 
The  facts  of  the  case,  which  are  not  denied,  are 
these;-tfaat  there  was  10,000JL  to  be  paid  to  tbe 
^meters ;  it  was  well  known  that  this  10,000^  was 
to  be  paid  to  the  promoters  aa  soon  as  the  allotment 
oC  aluvea  was  made,  and  the  allotment  of  sliarea 
was  to  be  made  when  they  were  in  a  situation  to 
carry  on  the  business.  Therefore^  three  tilings  were 
necessuy.  It  was  necessary  that  they  sbouid  be  in 
a  situatioo  to  open  tbe  bank  and  carry  on  the  bnsi- 
ness ;  that  they  should  also  thereupon  allot  shares ; 
and  thereupon  that  they  should  pay  the  jmrnotion 
mooey,  or  tbe  money  to  the  promoten.  Well,  what 
takes  fiaoe  ia  this ;  they  do  not  get  tbe  concession 
from  Spain.  It  is  essential  to  obserre  that  the  very 
essence  of  tbe  company  waa  to  make  it  a  bank 
liaring  connection  with  Spain — a  liank  which  ahouLd 
be  a  Spanish  and  English  bank,  carrying  on  business 
at  Miurid  and  London.  Their  ol>ject  was  not  to 
fnrm  another  mere  jtunt-stock  bank  in  London,  and 
ftey  iSA  not  get  tbe  Spanish  concession  until,  I  think, 
Ibe  mwith  of  April  1864.  In  the  month  ol  July 
1863,  nine  months  before  that,  aa  soon  as  tb^  get 
a  tittie  money,  they  determine  to  allot  shares  when 
they  iuTe  only  got  in  round  numbws  fiOOO  shares 
taken;  when  tbey  have  got  6000  duies  ud  Tery 
fittle  more,  they  gire  6000£.  to  the  promotns  at 
ence^  Well,  that  seems  to  be  a  Tery  strange  pro- 
ceeding, and  one  that  requires  to  be  looked  into, 
that  they  should  begin  business  before  they  had  got 
the  concession  from  Spain,  and  before,  in  point  of 
^t,  they  bad  got  capital  enough  to  cany  on  the 
bosinese.  It  is  true  that  they  conld  acquire  fresh 
ca[rital  by  making  fresh  calls,  but  it  ia  exceedingly 
nnpc^olar  to  do  so  in  the  case  of  a  bank;  it 
does  not  answer  with  a  bank.  Tbe  object  is  to 
carry  it  on  with  as  small  an  expense  as  possible. 
They  make  this  payment  to  the  promoters.  Well, 
what  takes  place  ia  this ;  oat  of  the  sum  so  psid,  the 
pmnnoteri  pty  BOOL  to  each  of  the  fouz  erectors, 
who  ardma  the  pmnent  to  be  made.  That  takes 
tiaee  forthwith.  Well,  it  is  rery  property  admitted 
by  ^  Bichard  Bi^gallay  and  Mr.  Eddls  that  if  the 
pnmiotion  money  was  paid  for  the  purpose  or  with 
the  knowledge  or  under  an  express  agreement  that 
this  payment  should  be  made  to  tbe  directors,  it  is 
a  transaction  which  cannot  be  supported.  They 
cumot  properly  pay  money  to  the  directors  in  order 
ttat  they  may  ftare  5002.  a  piece.  They  state  in 
0ldr  answers  that  this  was,  in  fact,  mere  bounty, 
unexpected  bounty,  on  the  part  of  the  promoters, 
who  out  of  pure  gratitude  and  good-will  gave  tbem 
thia  large  sum  of  500/.  a  piece.  Well,  really  tbe 
fldnf  is  diapoaed  of  by  the  dqpoaiUon  oi  Mr. 
WiUiams,  who  expressly  states  that  it  was  expressly 
■greed  to.  (His  Lordship  here  read  Mr.  Williams' 
deporition.)  Tbat  is  aqveasly  stated  by  him.  He 
says  that  he  nude  the  arrangement,  and  accordingly 
it  was  actually  done.  WeU,  the  real  fact  is  that 
(be  combination,  and  tbe  simultaneousness  of  tbe 
banaaetion,  is  eridence  that  the  whole  matter  was 
one  transaction  between  theoL  If  it  were  perfectly 


tme  that  no  arrangement  was  made  at  all,  but  that 
it  was  out  of  mere  bounty  and  goodwill  that  tbe 
promoters  thought  fit  to  do  this,  then  tbe  answer  of 
the  directors  should  hare  been,  "Why,  tbe  mere  fact 
Uiat  we  are  directors,  and  tbat  you  could  not  hare 
obtidned  the  money  except  by  our  order,  makes  it 
impossible  for  us  to  receive  aoytbing,  or  for  you  to 
give  anything."   TSo  absence  of  agreement  or  the 
Uke  will  justify  such  a  transaction  as  that,  where 
there  is  tbat  particular  species  of  relation  between 
tbe  parties.  In  point      fact  it  is  impoasible  to 
suppose  that  the  promoters  would  inrolnntazily 
and  willingly  hare  paid  out  of  their  own  money 
500/.  a  i^ece  to  four  gentlemen  whom  they  knew 
rery  titUe  about,  except  that  they  were  directors 
of  this  company,  and  with  whom  they  had  no 
particular  reason  to  be  friendly,  except  for  the 
adrantage  they  bad  done  tbem  in  making  this 
payment  to  them.   Then  we  find  tbat  this  payment 
is  made  to  them  at  a  time  when  the  company  was 
Dot  in  a  situation  to  carry  on  business,  when  it 
really  was  not  in  a  dtuation  to  do  more  tiian  just  to 
pay  the  preliminary  expenses  for  tbe  purpose  of 
carrying  tbe  nutter  into  operation.    Then  this 
money  is  pud,  and  they  receire  this  500/.  apiece 
without  any  knowledge  of  it  being  imparted  to  the 
rest  of  the  sbarebolders  of  tbe  company.  I  am  of 
oidnion  that  the  present  case  is  goremed  by  what 
I  stated,  in  fact,  on  the  former  occasion  with 
respect  to  the  resisting  the  claim  of  the  promoters 
to  get  the  8000/.   This  case  is  also  Roverned  by 
what  I  did  in  the  case  of  the  Brighton  Brewenf  Com' 
pany  (tup.y,  which  is  exactly  similar  to  this.  This 
IS,  in  pomt  of  fact,  diriding  mon^  which  was  pro- 
perly the  money  of  the  shareholders  and  not  the 
money  of  the  promoters  at  all.   If  the  promoters 
thought  fit  to  take  SOOOt  instead  of  5000/.,  or,  in  fact, 
to  take  7000/  instead  of  10,000^,  or         instead  of 
10,000/.,  that  was  a  matter  of  which  tbe  shareholders 
must  bare  the  adranUge,  and  the  advantage  cannot 
go  to  those  directors  who  thought  fit  to  take  it,  and 
in  respect  to  whnn  it  is  obmui  that  nobo^  can 
doubt  but  tbat  the  teading  moUTe  for  the  rwid 
allotment  of  shares  and  payment  of  the  promotion 
money  was  tbe  repayment  of  this  sum  to  them. 
Now,  I  fully  admit  the  ai^ument  that  they  did  not 
enter  into  the  transaction  with  the  bank  for  the 
purpose  of  obtaining  this  500/. ;  that  they  did  not 
take  200  shares  each  and  incur  this  liability  for  the 
purpose  of  getting  500£    No  doubt  they  entered 
into  the  transaction  with  the  belief  that  it  would 
succeed,  but  before  they  could  ascertain  whether  it 
would  succeed,  before  they  could  ascertain  that  it 
was  on  such  a  footing  as  to  justify  tbe  payment,  in 
order  to  obtain  this  600/.,  they  pay  the  promotion 
money  and  they  get  BOOL  apiece  in  return.    If  they 
had  inquired  a  little  more  accurately  into  it,  they 
would  have  found  that  all  the  communications  from 
Madrid  were  perfectly  fallacious;  that  there  was 
not  a  single  share  taken  at  Madrid ;  that  tb^  was 
no  likelihood  of  a  single  share  being  taken  at 
Madrid,  and  that  the  whole  idea  and  attempt  to 
form  a  bank  at  Madrid  wonldentirely  f^.  I  am  of 
ofnnion,  therefore,  that  an  order  most  be  made  that 
these  three  gentlemen  pay  500/.  a[»ece.    I  obserre 
tbat  you  hare  not  made  tbe  fourth  a  party,  which  it 
unfortunate.   If  you  had  made  him  a  party  you 
would  have  been  entitled  to  have  taken  uie  bill  pro 
conjitto,  and  obtained  it  from  him.  As  he  is  not  a 
party,  you  cannot  obtain  any  decree  against  him. 
Theothertiuee  must  pay  SOOL  apiece,  and  they  must 
pay  the  costs  of  the  suit.   I  am  of  ojunion  that  the 
bill  must  be  dismissed  with  costs  against  Mr. 
Dumas,  Mr.  Higgins's  client,  respecting  whom  I 
find  nothing  at  all  to  affect  him.   He  appears  to  me 
to  hare  come  out  of  tbe  matter  not  ooly  without 
any  receipt  of  money,  but  without  any  ^Pl/^I^T 
description.  I  do  not  thinlc^hBre^^iAq^^ifrM 
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affect  hii  character  io  the  sli^teat  degree.  The 
aune  obawTatioa  applies  to  Sir.  Veaoii^,  and  ^e 
pUiotiffs  mnit  pay  Us  costs  also;  and  I  cannot 
allow  them  to  add  those  costs  to  their  own — they 
are  separate  and  distinct.  The  other  defeodants 
must  pay  the  costs  of  the  suit,  except  so  far  as  they 
have  been  angmeated  by  makioff  a  case  against 
Domas  and  Venning. 

J.  Ntgjier  Biggins. — As  to  the  payment  of  oar 
costs,  there  is  some  question  sometimes  before  the 
registrar  as  to  whether  costs  given  against  a 
company  in  winding-op  are  to  be  paid  by  the  liqui- 
dator out  of  the  assets. 

IrfMrd  BoxiLLT.— He  mnst  pay  the  costs  oat  of  the 
aaiets.  Too  hare  not  to  prove  for  the  costs. 

ScdieUors  for  the  plaintifls,  Tnkan*  and  Wclflr- 

StDM. 

SoHcitoTB  tac  the  defendants,  Felly,  Cbamnan  and 
Yenning  FluXy  ArgUM,  and  BnuoRnttac  J.  J.  and  E. 
Fcajimy,  Deronport. 

Stdidton  for  tiie  other  defendants,  C  &  and  ^. 
Atnubn;  W.  and  S.  P.  Simp, 


V.  O.  KAUVB*  OOUBT. 

Boportsd  br  O.  T.  Edwubo,  E^..  BuxfataMt-Lmr. 

Thb  Hn>- Waues  Bailw^t  Cow avt  v.  Tn 
Cambmam  Railwats  Cokpaht. 

Practict—Demvrrer — Ouster  of  juriadiclion — Necetsihf 
Jor  aancer. 

Tkrte  nuboa^  congMotUM,  mder  m  Act  of  POrliameat, 
ittN^oUitwfo  the  joint  toe  of  a  ttatimt,  (me  of  tkmity 
as  it  was  aiUgtd  bg  one  of  ike  otiun,  mfw^  used 
the  ttation  to  the  detriment  of  tueh  other  company, 
vhoJUeda  hill  to  rtetrain  the  toe  of  the  etation  hjf 
the  defendant  company,  except  in  accordance  with  the 
Act.  A  genend  demwrrer  was  put  in  to  this  biU  on 
^^raadchi^  that  a  committee  ^  the  three  com- 
pojoe*  waif  tinder  the  Act,  the  pnptr  tribunaL 

Tliis  was  a  general  demurrer  for  want  of  equity 
to  a  bill  filed  the  Mid- Wales  Bailway  Company 
uainit  the  Cambrian  Bulwoj  Company,  fur  a  de- 
Guradon  that  the  plaintiffs  were  entitted  to  equal 
traffic  rights  over  the  joint  station  at  Llanidloes. 
The  bill  also  prayed  for  an  injunction  to  restrain 
the  defendants,  their  agents  and  servants,  from 
showing  a  preference  in  Uie  eoioyment  of  the  joint 
station  and  works  to  the  traffic  of  the  defendants 
over  the  traffic  of  the  plaintiffs,  so  as  to  subject  the 
plaintiffs  orpersons  receiving  or  bringing  goods  over 
the  pMntiff^  line  of  railway,  to  any  nnaecessary 
delay,  impediment,  or  disadvantage  in  that  respect ; 
or  de^y  m  the  wharfage,  certain  matters  excepted. 
And  to  restrain  the  defendants  from  making  any 
arrangement  or  issuing  such  orders  with  reference 
to  the  management  and  enjoyment  of  Uie  joint 
station  or  wwks  as  would  subject  the  plaintiffs 
to  piejndioe  or  disadvantage,  or  create  undue  pre- 
ference in  favour  of  the  d^endants.  The  bill  re- 
ferred to  an  act  giving  the  pliuntiff  and  defen- 
dant companies,  and  the  Milford  Haven  Company 
the  joint  use  of  the  Llanidloes  station,  and  the 
allied  unfair  use  by  the  defendants.  The  short 
ground  of  the  demurrer  was  that  the  plaintiffs 
aaked  the  court  to  undertake  a  duty  when  a 
madiinexy  was  pointed  out  by  the  legislature 
wUch  appeared  on  the  face  of  the  toll,  and  which 
the  bill  did  not  state  there  had  been  any  attempt 
to  pot  in  force. 


LV.C.  M. 

W.  W.  MackesoH,  Q.C.  and  Fry  appeared  in 
support  of  the  demurrer,  and  insisted  that  it  ap- 
peared upon  tba  bill  itself,  that  the  pmfeac  trUnmal 
to  settle  the  disputed  question  was  a  committee 
jointly  appointed  bj  the  three  companies ;  and  there 
was  no  statement  that  such  a  committee  had  ever 
been  appointed.  The  same  qoeation  woold  arise 
upon  the  motion,  and  Otei  demuner  was  the  shelter 
and  least  expensive  form : 

The  Shrmcsbitry  and  Birmingham  Railioa/y  Com- 
pany T,  The  Btoar  Valley  Railway  Comwmu. 
2  D.  a.  U.  A.  a.  866. 

The  Shrew^nvry  and  Chewier  Railway  Company  Y. 
The  Cheater  and  Holyhead  BaHvaaiy  Company, 
14  L.  T.  N.  B.  217  and  438. 
In  that  case  a  joint  committee  had  been  appointed, 
but  the  ground  of  the  bill  was  vkra  vires,  and  the 
Lord  Chaoceiior  assumed  that  if  the  committee  had 
had  power,  eatkt  queatio. 

FonY.  EavhoUUy  2  Hare,  408. 

Smest  r.  Weiss,  11  W.  B.  206. 
where  Vioe-ChauceUor  KiodarsLey  dismissed  the  bill 
without  costs.  There  was  no  allegation  that  the 
otbor  companies  had  been  applied  to  to  moke  bye- 
lawa  and  refused ;  if  there  had  been,  the  court  woold 
have  had  jnrisdiotioa.  A  plaintiff  was  hound  to  show 
that  he  had  done  eveiything  possible  before  he  came 
into  this  oonirt.  If  uu  act  put  In  moliui  the  MIL- 
ford  company,  they  should  haTe  been  partiee. 

Os6onie,  Q.C.,  and  Drgdsn  for  the  plaintiffs  wen 

not  called  upon. 

^e  Vice-Chaitcbllob. — ^The  principles  upon 
which  injunctions  are  granted  are  well  settled.  I 
agree,  if  the  cose  before  the  court  is  one  in  which 
no  relief  can  possibly  be  obtained,  the  defendant  is 
hound  to  demur,  and  if  he  omits  to  do  so,  as  was 
the  case  in  the  Bsnit&y  cose  ('■9>0  iCmest  t. 
Wau  C>»P-)>  which,  I  suppose,  was  a  clear  on^  the 
court  refused  the  costs  to  those  who  ought  to  have 
demurred,  but  evidence  was  gone  into.  Apply 
that  prindple  hero:  I  must  be  satisfied  that  the 
the  plaintiffs  are  clearly  not  entitled  to  any  relief  ; 
if  they  are,  the  demurrer  must  be  overruled.  It 
has,  however,  been  argued  by  the  demurring  parties 
that  there  is  another  tribunal  with  all  the  advan- 
tages and  speed  of  a  remedy  by  bill  in  this  court, 
by  which  the  |)laintiffs  can  obtain  relief.  This  is  a 
case  of  one  railway  company  against  another,  three 
companies  being  entitled  to  the  use  of  a  joint  station 
by  Act  of  Parliament,  which  ^ves  them  equal  righta 
— such  rights  not  to  be  talran  advantage  of  by  one  to 
the  disadvantage  or  prejudice  of  the  other  or  others^ 
but  what  has  taken  place  is  tills.  In  consequence 
of  the  plaintiff's  company  (who  have  just  as  much 
right  as  the  defendants)  having  of  liOe  ceased  to 
bring  coals  over  the  defendant's  line  as  they  bad 
hitherto  done,  instead  of  giving  them  the  full  ad- 
vantage  of  the  use  of  the  station,  the  defendants 
have  thrown  upon  them  a  very  inconvenient  mode 
of  using  it,  and  this  the  bill  alleges,  and  therefore 
the  demurrer  admits.  The  defendants,  instead  of 
allowing  the  use  of  the  upper  side,  which  would  be 
convenient  while  the  lower  would  clearly  be  incon- 
venient, took  the  latter  course,  it  being  tiieir  du^ 
to  allow  the  plaintiffs  the  most  convenient  mode, 
and  they  did  this,  as  the  bill  alleges,  from  improper 
motives.  If  I  allow  the  demurrer,  I  put  the  plain- 
tiffs out  of  court,  and  it  is  impossible  to  say  to 
what  extent  the  consequences  of  doing  so  may  go, 
or  what  detriment  may  ensue  by  their  loss  of  trade 
before  they  can  obtain  the  remedy  the  demurring 
parties  suggest  as  the  oth^  tribunal  under  the  act 
It  is  admitted  by  the  demurrer  to  be  a  vrrongfu 
act,  and  I  may  sappose  that  they  may  commit  other 
wrongful  acts,  before  there  is  a  joint  appointment 
of  a  committee.  Moreover,  the  other  compani^ 
may  refuse  to  cmcur  in  snt^  appcunt^ent,  and 
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tbeiefbra,  initeid  of  luring  the  tpeedy  remedy  of 
an  injaocUon — more  speeedy  tbui  any  other  in  this 
CO  on  try — they  may  be  kept  at  bay  for  two  or  three 
7«ar«,  and  even  when  a  joint  committee  is  ap- 
pinnttfd,  th^  may  be  ao  mach  iwtyed  one  "way, 
thMt  the  plaintiffs  nu^,  after  all,  fail  to  oht^ 
jnstioe.  I  am  not  aware  of  any  case  that  deddes 
that  the  appointment  of  another  tribunal  ooita  the 
jnriadiction  of  this  court,  which  can  just  as  well 
deal  between  all  the  parties  with  the  question  of 
pn^lutiiw  the  use  of  the  station  in  a  particular 
w^,  as  tne  tribunal  alluded  to.  The  pluntiffs 
are  askiiic  an  immediate  remedy  on  this  bill, 
and  I  am  hound  to  assume  that  the  injury  is  a 
material  one,  and  requires  an  immediate  remedy. 
Without  prejudicing  the  question,  therefore,  which 
can  be  entiieiy  decided  on  this  bill  at  the  hearing, 
I  am  of  opinion  that  it  ought  to  be  answered,  and 
the  demurrer  must  be  overruled  in  the  usual  way. 

JUauStA. — On  the  motion  for  the  injunction  of  this 
date  the  following  order  was  made :  — The  defendants 
undertaking  without  prejudice  to  any  qnestion  at 
the  hearing,  to  allow  the  plaintiffs  to  use  the  line  and 
conveniences  aa  they  hare  been  accustomed  to  use, 
the  upper  sidings  during  a  period  to  be  fixed,  for 
file  purpose  of  delivery,  not  stacking,  their  coals  at 
a  point  marked  on  the  plan,  as  distant  as  200  yards 
from  the  town-hall,  and  the  plaiatiffs*  company 
nndertaking  to  abide  by  any  order  the  court  may 
make  at  the  hearing,  aa  to  the  payment  of  Sd.  per 
ton,  let  the  motion  stand  over  until  the  hearing  of 
the  cause. 

Sdicitor  for  the  pluntiff^  iVnyes. 

SoUdton  for  fhe  defendanti,  N.  taid  C.  Mihe. 


May  4  and  5. 
Cunro  o.  Ths  Gbbat  Kobthsbh  Rulwat 

COMPAITT, 

specific  performance — Arbitration — Lands  Gaases  Act 
— Potteuion — Interest — Costs — Withdrawal  o/ of^o- 
titioH  to  an  Act  of  Parliament. 

€•  agreed  with  a  railuxy  con^iany,  that,  in  consideration 
of  the  atipuiatioHa  of  the  company,  he  sAo  Id  withdraw 
kit  cgppontt'on  to  the  Bill  in  PurUament,  md  il  was 
agreed  that  ij  «uc&  paesed  in  any  fwvi,  the  com- 
jNu^  thouid  pwrchau  the  plaintiff^s  intertsty  and  the 
emtract  eontaiaed  varioue  ttifMation$  at  to  price, 
druita^  roada,  the  value  ^  the  properly,  com- 
peaeatton,  in  case  of  difference,  to  be  referred  to  a 
WTDcyor.  It  VMZB,  inter  alia,  provided  that  the  plainti^ 
Jumkl  eeate  buikUag,  The  Act  pasted,  and  the  plaintiff 
went  ta  a  chim  /or  46,000^;,  and  the  matter  being 
referred  to  a  turoofor,  he  awarded  16,6761,  but 
wat  silent  aa  to  tnta-eat  and  eoitt ;  and  added 
a  ttatutory  dedaration  that  he  made  the  award 
under  the  La»dt  Clause*  Act.  A  dilute  then  arose, 
the  plaintiff  daimng  against  the  company  interest  on 
lie  pHrdofmon^  and  the  ceett  of  the  re/ermce,  and 
JSkng  a  Wl  for  Uie  specijic  performance  ej  iM*  agree- 
ment. The  plaintiff  had  etaaed  iatftiu^,  but  the  am' 
pa^  had  noBer  taken  pottetaioai 

JBdd,  that,  ahhot^h  the  company  had  never  had  posses 
jtox,  ti  wot  the  same  thing,  as  the  plaintiff  wat  de- 
prived of  it,  and  the  proceeding  teas  aa  nmcA  under 
the  Lands  Oaeaes  Act  as  if  the  rtyal  assent  to  the 
Special  Act  had  been  obtained  before  the  agree- 
ment, and  as  putting  into  motion  the  compulsory 
patoert,  and  therefore  in  siAstance  under  that  statute. 
The  company  were  therefore  KcAle  fbr  interest,  and 
at  the  award  was  silent  as  to  costs,  it  matt  be 
atemaed  that  the  surv^for  intended  the  eaiqtanjf  to 
p^tktm,amdthes  thanftnUa^ 

Ihii  Inll  mi  filed  h^  David  Bowkei  Cadinj^  lor 


the  specific  performance  of  an  agreement  dated  the 
19th  April,  1SC6,  ent«ed  into  between  the  plaintiff 
and  the  defendant  company  in  consideration  of 
the  withdrawal  by  the  plidntiff  of  a  petition  of 
oppoaitioa  to  an  AxA  promoted  before  Parliament 
by  the  defendanta ;  it  ako  asked  for  the  interost  cm 
the  purchase-money  and  the  cost  of  a  reference  to 
arbitration,  as  well  aa  damages.  The  plaintiff  waa 
the  lessee  for  a  term  of  eighty-eight  years  from  the 
29th  Feb.  1864,  of  a  plot  of  about  eighteen  aciea  of 
land  at  Seven  Sisters-road,  HoUoway,  at  a  rent  of 
9,261 10s.,  under  B&x  John  Taylor  Coleridge  and  the 
Ber.  Thomaa  Carter.  In  April,  1866,  the  dden- 
dant  company,  beii^  the  promoters  of  The  Great 
Northern  Bailway  (additional  powers)  Act  1866, 
which  the  plaintiff  had  presented  a  petition  of 
opposition  to,  on  the  I9(h  of  that  month  the  agree* 
ment  in  question  was  altered  iato  between  him  and 
the  company,  ^hia  imbuineat  remted  the  above 
fact,  and  wimeised  that  it  was  thraeby  agreed— 
ist.  That  the  plaintiff,  in  consideration  of  the 
stipulations  on  the  part  of  the  company  thereinafter 
contained,  should  withdraw  his  petition,  and  all 
further  opposition  to  the  Bill ;  2nd.  That,  in  con- 
sideration <^  the  withdrawal  of  the  [letitioa  and 
such  oppoutioa,  if  the  said  Bill  in  any  form  ahoald 
receive  the  royal  aiaent,  the  company  should 
purchase  of  the  plaintiff,  at  a  price  to  be  asoartained 
as  after  mentioned,  the  leasehold  interestof  the  [Aaiii- 
tiff,  subject  to  tiie  apportioned  rent  of  IQQL  Ba.  9(£, 
in  respect  of  the  ground  and  buildings  thereooi 
^wn  on  the  plan.  And  the  company  ^onld  also 
pay  to  the  plaintiff  compensation  for  the  damage  to 
the  adjoining  building  property  of  the  pluntiff,  and 
for  the  loss  of  y^o&t  consequent  on,  or  resulting 
from,  the  taking  of  tiie  land  by  the  company,  the 
amount  to  be  settied  aa  after  mentioned.  The 
said  company  should  also  pay  to  the  plaintiff  the 
cost  of  altering  the  existing  mode  of  drainage.  The 
said  purchase  should  be  completed,  and  the  porehaie 
and  compenaatimi  monejs  and  costs  should  be  paid 
within  six  calendar  man  ths  after  the  said  Bill,  in 
any  form,  should  have  received  the  royal  assent. 
The  said  company  should  not  have  any  right  ot 
entrance  or  exit  to  or  from  the  laud  purchased  from 
the  plaintiff  in  or  to  the  adjoining  roads.  If  the 
present  system  of  drainage  vi  the  said  estates  of 
the  plaintiff  was  interfened  with  by  the  company, 
a  substituted  system  should  be  made  at  their  ex- 
pense. Srd.  The  value  of  the  property  to  be  pur- 
chased aa  aforesaid  by  the  said  company,  and  the 
amount  of  compensation  to  be  paid,  and  the  cost  oi 
Uie  said  drainage^  shonld,  in  case  of  difference,  he 
referred  to  a  surveyor  to  beagmed  npoa  between 
the  parties  in  the  nmal  manner.  But  it  was  agreed 
that  the  amonnt  to  be  paid  for  the  said  ground 
should  be  ascertained  by  taking  the  nine  thereof  at 
twenty-five  years*  purchase  of  the  improved  retxtM, 
whi<^  could  be  made  by  the  plaintiff,  beyond  the 
ground-rent  payabto  by  hink  subject  howev«r,  to 
deductions  on  aoconnt  ai  and  for  tite  time  onmpied 
in  making  suoh  imimjved  rents.  4th.  If  the 
said  ;Bill  should,  in  any  form  recrive  the  royal 
assent,  the  company  should  jaay  26^  to  the  plaintifTs 
surveyor,  and  to  his  solidtora  tiieir  reasonable  costs 
of  opposing  the  Bill.  6th.  The  plaintiff  should  at 
once  cease  from  any  further  building  on  the  said  pro- 
perty. This  agreement  was  executed  by  two  direc- 
tors, and  the  seal  af^ed.  About  the  same  time  tiie 
company  also  agreed  to  purobaae  the  lessor's 
interest  for  4285^  on  withdrawal  of  the  vendor's 
opposition,  to  be  paid  within  three  mouths  af  t^  the 
passing  of  the  Bill,  with  5  per  cent,  interest  from  that 
day.  The  rent  to  be  apportioned  as  provided  by  the 
I19th  section  of  the  Lands  Clauses  Act,  io  the  pro. 
portion  of  100^^  5s.  9d.  to  is.  Sd.  The  Act  passed, 
and  the  {duntiff  sent  in  a  claim-in  ranecbof  tiie 
land  tequhsd  bj  ti»wsm&d^f^l»€»&^t^'>  <* 
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46,000/.,  but  the  compaoy  objecting;  to  such  claim,  od 
the  25th  Oct  1867  the  question  was  referred, 
under  the  8rd  clause  of  the  j^ntiff'a  agreement,  to 
Mr.  John  Clutton,  the  eminent  surreyor,  whose 
avard  it  was  agreed  ^nuld  be  final  and  Unding  on 
both  parties.  On  the  18Ui  March  1868  Mr. 
Clotton  made  his  award,  whereby,  in  the  usual 
form,  he  awarded  that  the  sum  of  13,490iL  was  the 
amount  to  be  paid  by  the  company  for  Ute  purchase 
of  the  estate  and  interest  of  the  plaintiff  (subject  to 
the  apportioned  ground-rent  of  \00L6t.  9dL)  referred 
to  in  the  agrennent,  and  marked  In  the  plan,  and 
the  boildiogs  thereon.  That  2600/.  was  the  amount 
to  be  paid  by  the  company  to  the  jd^tiff  for 
damage  to  the  adjoining  building  property,  and  for 
the  loss  of  profit  consequent  on,  or  resulting  from, 
the  taking  of  the  land  by  the  company,  and  675^ 
for  alteration  of  drsinage.  Annexed  to  this  award 
was  a  statutory  deelaiatdcm  by  the  aridtrator  that  he 
made  it  under  the  loorisioni  of  the  Lands  Clauses 
Act  It  then  iqipewed  tiiat  the  company  handed  a 
cheque  to  thdr  solicitors  for  the  16,675^,  but,  an  offer 
by  the  plaintiff  to  receire  that  sum,  leaving  all  the 
other  questions  open,  not  being  acceded  to  by  the 
defendants,  the  cheque  was  not  paid  to  the  plaintiff, 
although  draft  deeds  ot  snrrenur  and  release,  and 
an  agreement  for  an  apportionment  td  the  rent,  were 
prepared  and  sent  for  his  anvoral.  A  correspon- 
dence ensued  between  the  respectire  solicitors  upon 
the  question  whether  ^e  company  were  liable  to 
pay  interest  on  the  purcbase-money  and  the  cost  of 
tiie  refraeoce,  the  award  being  silent  on  tiiat  subject, 
and  this  bill  was  filed  on  the  8th  June  1868, 
insistlDg  upon  the  plaintilTs  right  to  sndi  interest 
and  costs  under  the  provisions  of  the  Lands  Clauses 
Act  He  also  claimed  repayment  of  rent  in  respect 
of  Ae  land  paid  to  the  lessors  subsequently  to  the 
28th  of  Dec.  1666,  which  was  tiie  expiration  of  six 
cakndar  months  after  the  act  received  the  roysl 
assent,  from  which  day  be  also  daimed  interest 
The  hill  diarged  that  before  the  arbitration  the 
subject  of  subsequent  rent  was  referred  to,  and  that, 
being  a  builder,  and  ready  money  being  necessary 
f<w  his  operations,  the  non-completion  of  the  con- 
tract was  a  serious  detriment  to  the  idaintiff.  There 
was  a  considerable  amount  of  evidence  and  it 
appeared  that  all  building  had  ceased  npoa  the  land 
from  the  time  of  the  agreement 

Glai$e,  Q.  C,  Waley,  and  MaidSaw  appeared  for 
the  plaintiff,  and  contended  that  there  was  nothing 
to  take  the  case  out  of  the  ordinary  rule  that  interest 
was  payable  to  the  vendor  from  the  date  of  tiie  con- 
tract That  the  plaintiff  was  entitled  to  be  reim- 
bursed what  he  had  paid  to  his  lessors  rince  that 
dace,  and  was  also  entiUed  to  the  costs  of  the  re- 
ierence.    The  discrepancy  between  the  claim  and 
the  sum  awarded  was  no  test,  for  a  case  was  on  record 
of  land  in  London  being  valued  at  14,000^  and  sold 
for  29,000J;   As  to  the  questioa  of  interest  the 
arbitrator  only  found  what  was  referred  to  him, 
the  purchase.mooey,  the  compensation,  and  the 
cost  for  drainage,  and  the  other  mattars  wm  left  to 
the  ordinary  rule  of  law. 
The  following  cases  were  cited : 
StdoAle  v.  atmhmton,  1  Sim.  it  Sta.  US ; 
Dart's  T.  A  ^  Sid  edit  82 : 
QnemaooA  t.  ChurcMU,  8  Bear.  413 : 
J>e  Vinne  v.  Dt>  Visme,  1 M.  &  Q.  336. 

Cbttei^  Q.O.,  and  iSfsseM^  tar  the  eompany,  in- 
iistedtiiatthediihfence  between  the  dalm  and  tin 
award  was  so  monstrous,  that  it  was  impossible  for 
the  parties  to  agree.  By  his  conduct  before  the 
arbitration,  the  plaintiff,  either  waived  or  deprived 
himself  of  interest,  and  there  was  evidence  showing 
the  intentifHi.  [Tiob-Crakcbixob.— X  cannot  re- 
cdve  It,  that  would  he  gdng  bdiind  the  award, 
wUdi  haa  not  been  Mu^t  to  m  set  aside^  I  most 


assume  that  the  arbitrator  did  his  duty,  he  had  no 
right  to  consider  subsequent  curcnmstances.]  The 
plaintiff  bad  caused  great  delay,  and  the  company 
never  bad  bad  possession.  Interest  could  not  n 
payable  on  the  whole  sum,  18,4901  ooly  repreeented 
purchase  money.  The  agreement  was  not  an 
ordinary  contract  uid  the  rules  of  law  as  to  intnrest 
did  not  apply  to  it  The  value  could  not  be  ascer- 
tained under  the  Lands  Clauies  Act  because  that 
Act  only  allowed  three  weeks  to  send  in  a  claim,  and 
ttuit  was  not  done  here.  There  was  no  allusion  to 
the  Lands  Clauses  Act  in  the  contract,  and  as  to  the 
reference  to  a  surveyor,  he  was  to  be  chosen 
private  agreement 

Mor$e  V.  Mentt,  6  Madd.  26 ; 

Perry  v.  Smith,  1  Car,  A  M.  554; 

Gkuta,  Q.Cn  in  reply  on  the  question  as  to  the 
oosts  of  the  rtf  enncsk 

The  Vicb-Crahcbllob  (after  stating  the  facts> 
This  contract  being  for  valuable  consideratioD*  the 
witlidrawal  ot  opposition  to  a  BUI  in  Parliament 
which  I  must  assume  to  have  been  of  a  formidable 
character;  tiiat  was  conclnsive  upon  the  company; 
and  I  am  of  opinion  that  the  word  "  value  "  as  used 
in  the  contrsci  meant  "  price ; "  the  expression  **  In 
case  of  difference,"  not  being  immaterial,  because  it 
evidently  contemplated  that  the  parties  might  fix 
the  amount  themselves.  I  am  also  of  opini<m  that 
the  payment  to  Mr.  Isborne,  the  pUiotifTs  surveyor, 
and  his  solicitors,  applies  only  to  the  agreement 
and  to  nothing  subsequent ;  and  so  far  onl^  am  I 
against  the  pUntiff.  The  most  material  circum- 
stance iM,  Uiat  tiie  pUdntiff  was  to  cease  any  fortiier 
building.  Itls  contended  that  by  this  agreement  the 
company  were  not  put  Into  possession,  and  that  is 
true ;  they  never  took  possession,  not  having  Par^ 
Itamentaiy  powers ;  but  the  question  is,  not  whether 
the  purchasers  have  taken  possessitm,  but  whether 
the  vendor  has  not  been  deprived  of  it  It  is  clear 
that  he  has,  aod  it  is  immaterial  whether  the  com- 
pany took  possession  or  not  By  the  terms  oi  the 
contract  the^-  virtually  took  the  possession  from  the 
plaintiff,  for  the  only  purpose  for  which  he  required 
it,  viz.,  building.  I  tfaink  it  is  a  case  in  which  the 
princi^es  with  respect  to  the  payment  of  interest 
from  tiie  date  of  the  contract  are  applicable.  If  it 
had  not  been  for  the  six  calendar  montlis  bdog 
fixed  for  the  completion,  I  should  have  thongfat  the 
company  were  bound  to  pay  interest  from  toe  data 
of  the  contract.  The  Act  gave  the  company  com- 
pulsory powers  to  take  the  land ;  but,  although 
there  was  an  agreement,  they  never  could  have 
taken  it  unless  the  Act  had  become  law ;  and  there- 
fore, taUog  Ae  Act  and  tiie  agreement  b^thar,  it 
is  clear  they  took  it  in  the  only  way  they  could  do 
BO,  namely,  cnnpulsorily,  and  it  was  as  much 
a  proceeding  under  the  Lands  Clauses  Act 
as  if  Um  royid  assent  had  been  obtained  before  the 
agreement  It  was  a  part  of  it  that  they  should 
arrange  the  price  between  themselves,  and  th«y 
were  only  to  call  In  a  sorvayw  in  case  iA  diff«eooe* 
Thme  was  a  difference;  Mr.  Clntton  was  referred  to, 
and  made  his  award,  which  was  sUent  on  the  sub- 
ject of  costs.  [The  Vioe-Chancellor  referred  to  the 
award.!  But  annexed  to  it  is  a  declaration  that  ha 
would  hear  and  determine  under  the  Lands  Clauses 
Act;  and  whether  that  was  strictly  correct  or  not 
nothing  ean  be  dkho  distinct  than  that  Mr.  Qnttoa 
conddered  it  so ;  otherwise  to  go  baftm  a  ma^ 
trata  and  make  such  a  declaration  was  a  sim^e 
nullity.  On  the  surrounding  dreams  tan  ces,  I  am 
further  of  opinicm  that  the  parties  all  proceeded  ou 
that  assumption,  and  the  daence  of  the  company  ia 
most  ungracioua.  I  am  bound  to  assume  that  the 
arbitrator  faitiifnlW  and  intelUgeotiy  distharoM 
hlsdnliy;  and hadhed^thcyA^fS^tallikd u 
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tiM  time  of  payment,  he  voold  hare  miscarried, 
became,  vhen  parties  eater  into  a  contract  and  refer 
to  arUteation  some  qiestion  under  it,  it  must  be 
treated  aa  if  inserted  io  the  contract,  for  he  may  not 
make  his  award  for  years  after.   Therefore  the 
price  fixed  must  be  regarded  as  if  agreed  upon  on 
the  19th  April  1866.   Oa  the  question  of  damage, 
howeTer,  pertupa  suksequent  circumstances  might 
be  taten  into  consideiaCion.   The  first  question  is 
from  what  period  interest  is  to  be  pud,  all  partiea 
agreeing  to  it  from  the  date  of  the  award,  although 
on  what  {vindple  I  cannot  understand.   The  plain- 
tiff loat  tiie  land  from  the  date  of  the  contract,  and 
it  is  well  settled  that  wherever  a  contract  fixes  a 
day  for  completion,  the  purchaser  must  pay  interest 
from  that  day,  for  he  is  entitled  to  the  rent*.  Here 
it  happeni  that  tiiere  ia  do  nnt.  Lord  St.  Leo> 
nards,  in  the  14th  edition  of  his  worlt  p.  627,  lays 
that  down.   The  plaintiff  waa  charged  with  delay, 
bat  the  dispute  arose  while  the  demand  was  made, 
and  delay  is  in  fact  attributable  to  both,  and  I 
should  be  comiog  to  an  unwarrantable  conclusion  if 
I  held  tbe  ordinaiy  ptind^  aa  to  iotereat  was  not 
aniieaUe  to  tfaia  case.  I  am  of  (^nion,  therefore, 
that  the  ordinary  rule  applies.   As  to  Etdailt  r. 
Suphauon  C«np.),  Mr.  Stevens  well  knows  that 
a  vendor  cannot  be  deprived  of  the  interest  and  the 
rents.   It  happens  here  there  are  no  rents ;  but  the 
company  have  bad  everything  they  contracted  for, 
and  must  pay  interest  from  the  date  of  the  contract. 
The  next  qnestioD  is,  aa  to  the  groond  lent  Now  it 
ia  the  baaia  of  the  contract  that  it  was  to  be  appor- 
tioned, and  tiie  oompuiy  having  purchased  the  re- 
veraiam,  aie  themselves  entitled  to  it,  and  most  bear 
tiw  buxthoi  from  the  time  fixed  for  completion,  the 
28th  Dec.  1866 ;  and  if  the  plaintiff  has  paid  any- 
tiung  iioce  in  reapect  of  it,  he  moat  be  tttmbnrsed. 
Tbe  next  queation  la,  aa  to  the  eoati  of  the  arbitra- 
tioa.  No  doubt  the  words  in  the  Ijanda  Clauses 
Act  an  "otherwise  than  by  agreement,"  and  no 
doubt  if  a  landowner  and  a  company  agree  in  the 
(»dioary  case  of  a  notice  to  treat,  they  may  do  so ; 
otherwise  tiiv  go  to  a  justice  and  get  two  snrveytffs 
^yointed.  m  tlda  case  there  ia  on^  bat  I  consider 
it  ia  no  leas  a  noceeding  under  the  Lands  Clanaes 
Act,  because  ue  whole  tiling  was  under  a  contem- 
plated Act  of  Parliament  which  became  law,  it  was 
a  purchase  of  the  {daintifts  opposition,  and  X  must 
take  tbe  whole  as  one  ^ece  of  machinery,  patting 
in  motion  the  compuls<^  powos  j  and,  aithoum 
there  ia  aonte  mareat  teohiucal  objection,  in  siw- 
stance  and  in  fimn  it  is  ander  the  Lands  Clanaes 
Act.    Anotiier  thing  is  conclusive,  which  is  the 
arbitrator's  declaration,  and  therefore  he  did  not 
provide  for  the  costs  of  reference,  and  being  aware 
of  tbe  terms  of  the  S4th  section  of  that  Act, 
and  that  the  costs  of  arbitration  and  "incident 
thereto"    were  payable   by    the   company,  he 
re&ained  from  niakiog  an  award  as  to  coats,  uid 
I   most  attribute  to  him   a   deliberate  inten- 
tion that  the  promoters  should  pay  them;  and, 
had  he  been  asVed,  he  would  have  sidd  so,  and  If 
HOC,  would  have  given  a  larger  sum.   The  company 
are  most  nngracions  in  rsising  tliis  question  and 
fxxasioiuag  this  suit,  the  chetioe  for  16,675^.  being 
actually,  ai  it  ia  stated,  drawn  and  handed  to  the 
soUcitar,who^  Ibeliev^  handed  it  back,  becauae 
tiie  compuiy  would  not  agree  to  leave  all  other 
matters  open,  tiw  plaintiff  accepting  it  on  thoae 
tenna.  He  waa,  therefore,  baffled  at  every  step,  and 
there  must  be  a  decnse  for  payment  of  interest  to 
him  at  4il  per  cent,  from  the  date  fixed  for  the  com- 
pletion tii  the  contract,  for  repayment  of  any  ground 
nnt  paid  by  him  during  that  time^  and  he  moat 
ban  Ae  ooata  of  the  reference  and  the  costs  of  suit, 

SoUdtors  for  tiie  phdntiff,  TVmff  and  CHosifisr&un. 

SoUdton  for  tbe  company,  JoAasoi^  Far^oTt  and 
Zasdi. 


V.  0.  JAKEffS  00X7BT. 

Bapoited  br  W.  H.  BsxxR,  and  B.  T.  Bovlt,  Saqn» 

Satvrdaif,  July  10. 

lite  Thb  Aholo-Eotptuk  NivioiTioir  Cokfakt. 

Practict—Compmita  Act  1862,  sec*.  79,  d.  ^—Atttged 
collusion  to  OMist  a  rival  company — Petition — Ooit$. 

On  a  petition  to  wind-up  the  affairs  <^ a  limited  tiaHU^ 
company,  on  the  growtd  oj  a  muapplietUion  of  Ma 
/mub  ^  (As  dirtclort,  it  muMi  be  cmebuiveljf  mourn 
tAat  i&e  ituerferenee  of  the  court  could  be  obtaiiud 
under  the  Ca^paniee  Act  1862,  sect.  79. 

One  Met  o/coatt  oafy  aUoufed  at  between  the  retpoRdenta 

to  the  peHtim. 

The  Anglo*Egyptian  Navigation  Company  waa 
incorporated  in  April  1865,  for  the  purpose  at 
working  a  line  of  steamers  between  Liverpool, 
Egypt,  and  Syria,  taking  over  for  that  purpose  the 
steamBbi]^  then  owned  and  managed  by  Mesata. 
Chiq^  JDi^on,  and  Co.,  of  Liverpool,  and  Measra. 
ChafKid  and  Co.,  of  London,  and  "making  such 
additions  and  imint)vements  in  the  line  as  the 
requirements  of  the  trade  may  render  advisable." 

An  amended  prospectus  ot  tbe  company  stated 
"  that  the  line  as  at  present  constitnted  "  consisted 
of  two  principal  and  two  auxiliary  steamers.  The 
cai^ta]  of  tbe  company  waa  annooneed  to  be 
500,000/.  in  25,000  20£  diaies,  of  which  8260  were  to 
be  fully  pud  up  and  16,750  were  to  be  issued."  The 
articlea  of  the  association  were  registered  on  the 
8rd  April  1865,  and  redted  the  terms  of  the  con- 
tract, whereby  Messrs.  Chappel,  the  vendors,  agreed 
to  sell  certain  steamships  to  the  company,  and  In 
this  agreement  it  waa  stipulated  tiiat  Messzi. 
Chappel  and  Co.  should  retdn  no  shipinng  interesta 
of  their  own  in  the  Mediterranean,  except  a  share  in 
another  line  called  **  Bibby's  line  of  Steamers,"  and 
in  a  ship  called  the  Araxe*.  The  affairs  of  Messrs. 
Chamwl  and  Co.  subsequently  became  embarrassed, 
and  thdr  interests  bad  become  vested  in  the  lotep* 
national  Financial  Company,  who  had  also  bron^t 
out  the  Angla-£^tian  Navigation  Company,  and 
Messrs.  Bibby  and  Co.  became  ship^s  husbands  to 
the  several  vessels  belonging  to  the  company. 
The  general  character  of  the  allegations  in  the  peti- 
tion and  the  points  sought  to  be  raised  by  it  were 
that  the  International  Financial  Cmnpaoy  who  had 
obtained  by  virtue  of  the  number  of  their  tharea, 
a  |«eponderating  infiuence  in  the  company*B 
affairs  had,  instead  of  making  calls  on  the  share- 
boldera,  disdiarged  the  liabilities  of  the  Anglo- 
Egyptian  Navigation  Company  by  selling  off  the 
company's  fieet  of  vessels,  whidi  were  now  reduced 
to  two— one  of  which  had  been  chartered  to  a  tele- 
gra[^  company,  and  were  in  fact  using  the  com- 
pany's remaining  asseta  as  affording  facilities  to  and 
forming  part  of  the  working  cafdtal  of  Bibby's 
company. 

The  petitioner  held  1800  fully  pi^d  up  shares  in 
tbe  Navigation  Company,  and  they  also  stated  that 
the  International  Financial  Company  bad  received 
from  Messrs.  Cbai^  and  Co.  86,000/.  for  bringing 
out  the  Anglo-EK^tian  Navigation  Company  and 
HOOOL  In  addition  for  the  purpose  of  improperly  in- 
fluencing the  share  market  with  respect  to  the 
sbaruB  of  that  company;  that  the  losses  thereby 
incurred  had  been  continuous,  and  tliat  the  affairs 
of  the  company  had  also  thereby  become  atteriy. 
hopdess. 

Sir  Sounddl  Palmer,  Q.  C,  £1  Kay,  C,  and 
/TscAer  appeared  (or  tbe  petitioners  and  contended 
that  sufficient  bad  been  shown  to  induce  the  com- 
pany to  direct  the  usual  ,  ordw  tefwindipglTO  the 
kffalrs  of  tite  company: '^J  '^ed  by  VjUOgH- 
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Wid^  and  H.  Davq  for  the  company,  and  Fry, 
Q.C.  for  certain  Bhareholden  who  were  uutructed 
to  oppose  the  petition,  and 

Da  Gtx,  Q.  C.  and  A.  G.  Marten  for  other  share- 
holders instrocted  to  snf^rt  it,  were  not  called 
upon  hy  the  court. 

The  Vicb-Chaxcbllob  said  he  mast  dismisB  the 
petition,  as  it  did  not  appear  to  him  to  disclose  such 
A  case  as  should  induce  the  court  to  grant  the  order 
under  the  section  and  clanse  in  the  Companies  Act 
1863  upon  iridch  the  presentation  of  the  petition 
had  been  founded.  Of  course  it  most  be  diamissed 
vith  costs,  but  he  ahould  only  allow  one  set  of 
costs*  to  wit,  the  parties  appearing  to  oppose  the 
petition. 

Solicltws:  A^tmt,  Morris,  and  Co.;  Grtgoiysi 
ZubUnfort  and  Co. 


<!Eomiiu)ii  lata  ^tmxis. 


OOUBT  OF  aiTEEN'S.  BBNOH. 

,  Bsvoetsd  by  T.  W,  Saukdds  nd  J.  Bmwit.  Mtm* 
BarUiton^b-Lsw. 

HiKraday,  April  22,  1869. 

BnsTOir,  (Auignee,  Ac),  v.  Ashto*  aho  others. 

Cut$—Seaaiti/  for — Assignee  of  a  bankngtt  smug 
for  the  baufit  of  the  estate. 

Where  the  assi^ee  of  a  banJcrupt  loith  the  sanetion  and 
the  iHrectuma  of  the  Commissioner  of  the  Court  of 
Btrnkntptegj  brings  an  action  for  tht  bm^t  f^f  the 
estate,  Ke  wm  not  upon  the  allegatiom  that  he  it  vnthoui 
visible  meant  qf  pa^g  costs  (/  uuiicoeu/tif,  As  rs* 
jHuierf  to  giv§  aeam^Jbr  costs. 

This  was  rule  calling  upon  the  defendants  to 
•how  cause  why  the  otdcr  of  WiUes,  J.,  direct- 
ing that  the  plaintiff  should  give  security  for 
the  defendants'  costs  in  this  cause  to  the  satisf  actlcm 
of  the  master,  should  not  be  rescinded.  It  appeared 
this  waa  an  action  of  ejectment  brought  by  the 
plaintiff  as  airignee  of  one  Henry  Rawgood,  a  bank- 
rupt, to  recover  from  the  defendants  the  possession 
of  certain  premises  situated  in  Chiswell-street, 
Jiiddlesez ;  and  in  support  of  the  application  for 
costs,  it  was  alleged  that  the  t^aintifC  is  a  carpenter, 
in  a  small  way  vt  business  in  East-street,  Walworth, 
without  any  Tiuble  means  ai  paying  costs,  and 
other  facts  tending  to  show  that  he  would  be  nnabte 
to  pay  costs  if  unsuooessful  in  the  action.  On  the 
«lh«  hand  it  was  sworn  by  the  plaintiff  that  he  is 
the  creditors'  assignee  of  one  Uoiry  Hawgood,  a 
bankrupt,  who  at  the  time  he  became  bankrupt  was 
in  the  occupation  of  the  said  premises ;  that  he  (the 
plaintiff)  is  a  creditor  in  the  sum  of  140/. ;  that  the 
•Ucgatinu  as  to  his  means  are  on^e.  It  was  also 
■worn  by  the  attorney  for  the  ^aintiff  that  the  action 
it  brought  under  the  advice  of  counsel,  and  with  the 
sanction  and  direction  of  the  Commissioner  of  the 
Court  of  Bankruptcy  acting  in  the  prosecution  of 
tiie  said  matter,  and  that  he  believed  there  is  a  good 
cause  of  action,  and  that  a  vetdlet  will  be  found  tor 
the  plaintiff  on  the  trial. 

Bere  showed  cause.— Where  a  party  is  suing  in  a 
zepresentaUve  cecity,  and  is  shown'  to  be  without 
means,  the  court  will  require  him  to  give  security 
ioT  costs.  [CocKBDBX,  C.  J. :  The  plidntiff  here  is 
raing  aa  an  officer  of  the  Court  <d  Bankruptcy.] 
^Diere  is  no  ^Urect  authority  In  the  books  upon  tiie 

Eint  In  Antuu  T.  Adeoeky  14  M.  &  W.808,  it  was 
Id  that  where  the  plaintiff  was  a  bankrupt  or  in- 
solvent,  and  had  assigned  the  debt  for  which  the 
action  was  brought,  and  is  suing  for  the  benefit  of 
the  assignee,  the  court  would  require  Kcuzi^  for 


costs;  and  in  Goattley  y.  Emmett,  15  G.  B.  291, 
this  ruling  was  upheld.  In  SUtott  t.  Kendridc,  12 
Ad.  &  E.  697,  the  phiintiff  assigned  all  his  effecU 
to  K.  for  the  benefit  of  his  creditors,  with  power  to 
sue  in  his  name ;  afterwards  he  becaoie  insolvent  and 
also  bankrupt,  and  had  not  obtained  his  certificate, 
and  had  no  maana  ol  p^ing  the  costs  of  an  aetioo. 
TS.  having  commeocea  an  action  in  jdaintiff'a  nams^ 
and  without  his  authority  (except  under  the  aialgii- 
ment),  the  court  stayed  the  proceedings  till  N. 
should  give  the  defendant  security  for  costs. 

Dojf  appeared  in  support  of  the  rule — ^As  this 
action  la  tvoo^t  with  the  sanction  and  direction  of 
the  Court  of  Bankruptcy,  the  qnestioD  is  whetim 
the  pluntiff,  who  is  in  the  performance  of  a  public 
duty,  is  to  be  fettered  by  giving  security  for 
costs?  The  present  case  is  different  from  those 
cited  on  the  other  side  where  no  such  authority  was 
given.  It  would  be  wy  hard  upon  a  plaintiff  who 
is  suing  under  tiM  direction  of  the  Court  of  Bank- 
ruptcy to  be  put  nndnr  these  terms.  Ha«  he  ia 
ordered  to  bring  this  particular  action,  and  he  is 
acting  therefore  merely  as  the  officer  of  the  court. 
[CocKBDBV,  C.  J.,  The  assignee  having  the  bank- 
rupt's egtate  in  him,  could  bring  the  action  without 
the  consent  ot  the  Court  of  Bankruptcy,  but  in 
order  to  protect  himself  he  gets  the  authori^  of 
the  Court  of  Bankrapt47.  It  is  hardly  ac  thoo^ 
the  court  had  in  the  first  instance  directed  the 
assignee  to  take  these  proceedings  ;  he  will  get  his 
costs  out  of  the  estate.}  The  Commissioner  gives 
a  judicial  consid^tion,  and  would  not  direct  an 
action  to  be  brought  if  it  woold  waste  the  estate ; 
all  the  decided  cases  are  where  the  action  has  been 
brought  by  private  persons.  [CocKmnaif,  C.  J., 
Suppose  the  sanction  of  the  Commissioner  had  not 
been  obtained,  would  you  contend  that  he  would 
not  be  liable  for  costs?]  There  is  no  authority 
upon  the  point  when  he  is  exercising  a  public  duty. 
[^CocKBOBH,  C  J.,  The  position  of  the  defendant 
u  equally  the  same  whether  the  plaintiff  sue*  with 
or  without  the  authority  of  the  court.]  It  is*  a 
common  hardship  which  all  persons  occasionally 
suffer.  [Hatbs,  Is  not  the  general  principle, 
that  if  an  insolvent  person  is  suing  for  another,  he 
most  give  costs  ?]  There  is  no  omcial  capacity  in 
any  of  the  plaintiffs  in  the  cases  cited.  There  are 
numerous  instances,  of  course,  of  suits  of  this  kind, 
but  I  know  of  no  case  in  which  the  {daintiff  bu 
been  required  to  give  security  for  costs.  [Cock- 
BOBH,  C.  J.,  The  point  bdng  a  novd  one  we  wlU 
cmisiderit] 

Cur.  adv.  vuU. 

Jultf  8.— Haybb,  J.  now  delivered  the  judgment  <tf 
the  court.— This  was  the  case  oi  a  rule  obtained  to 
set  aside  an  order  of  Willes,  J.,  requiring  the  phus- 
tiff  to  give  security  for  costs  in  the  aotkm,  wliioi 
was  ejectment  by  the  plaintiff  as  assignee  of  OOB 
Hawgood,  a  bankrupt,  to  recover  some  premises 
formerly  occupied  by  the  bankrupt,  and  claimed  by 
tiie  fdaintiff  for  the  benefit  of  the  estate.  The  order 
had  been  made  on  the  ground  of  the  pl^tifTs 
poverty  and  alleged  im^iUty  to  yaj  costs  if  he 
failed,  and  beeanse  be  was  suing  not  fbr  his  own 
benefit  but  for  that  of  the  creditors.  The  case  was 
argued  in  Easter  Term,  when  cause  was  >hown 
against  the  rule  by  iii.  Bere  on  the  part  of  the 
defendant,  and  the  rule  was  supported  by  Mr.  IHf 
on  the  part  of  the  plaintiff.  Oo  the  part  of  the 
defendant  reliance  was  placed  on  the  gweral  run 
for  requiring  security  for  costs  in  the  case  of 
insolvent  who  is  suing  as  a  mere  nominal  [4siatin 
for  the  benefit  <rf  a  third  person,  and  the  oasee  of 
Perkins  V.  Adcock,  14  M.  &  W.  808 ;  EUiott  v.  A«fl- 
drick,  12  Ad.  &  E.  597 ;  and  Goati^  v.  Eau^jp 
15  C.B.  291,  were  cited.    On  the 
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it  waa  contended  by  Mr.  Day  that  the  case 
vas  difltingoishable  from  the  cases  cited,  and 
irithdrawn  from  the  erdinaij  rule  on  the  ground 
that  the  pkintifF  baid,  oa  aMignee^  a  da^ 
to  eoUeet  l£e  aaseto  for  Uw  benefit  of  the  eitote, 
and  that  there  was  no  inatance  in  nuih  a  case  of 
requiring  aecority  for  costs  wldch  might  obstmct 
him  in  the  peifonnance  of  his  duty,  and  prerent 
the  assets  from  being  collected.  We  took  time  to 
consider  the  cas^  and  being  unable  to  find  any 
uthori^  in  iBTDor  of  enf<»cing  security  for  coats 
in  tmSk  a  eaae,  we  were  di^HMed  against  requiring 
it  in  the  present  instance.  Very  recently  the  sub- 
ject has  been  before  the  Common  Pleas,  in  the  case 
of  i^kes  and  others  Si/Ux,  17  W.  B.  799  (June  12) ; 
20  L.  T.  Bep.  K.  S.  663,  in  which  Ibe  plaintiffs  sued  as 
executors  for  an  inquiry  to  the  assets  of  the  estate ; 
and  on  an  imilicaUon  iiy  the  defendant,  security 
for  oo^ts  had  oeeo  ordered  to  be  given  by  Brett,  J., 
on  the  ground  that  one  of  the  plaintiffs  resided  in 
Scotland,  out  of  the  jurisdiction  of  the  court,  and 
the  other  had  become  bankrupt  and  was  unable  to 
pay  costs  ;  and  the  court,  who  considered  the  case 
d.  an  executor  to  stand  on  the  same  footing  as 
aarigneein  rqfwd  to  the  duty  of  ccJlecting  the  assets 
of  1^  estate,  held  that  the  circumstances  offered 
no  ground  for  requiring  security,  and  rescinded  the 
Cffder,  Thia  decision  entirely  agrees  with  our 
trillion,  and  therefore  we  think  that  the  rule  should 
be  mads  aheolute. 

Bale  abiolute, 

Pbintiff**  attara^,  B.  Jaim»,  Mew  Inn. 

Defendant's  attoni^,  T.  £.  Sarper,  17,  Otace- 
church -street. 

April  20,  and  July  3,  1869. 

Fi^TFOKD  V.  The  United  EIihgdox  Elbctbig 
Tklbgbafh  Cokpajtt  (LmaED). 

JSIeetric  telegraph  company — Tratamiitum  of  messap^~ 
£rror  in  rmding  same — Damage  to  sendee — Right  of 
action. 

W&m  a  manage  is  tent  bg  a  Ulwn^  am^poMy  iJ» 
amtract  is  one  alone  mtk  tha  mnaer  and  not  wuk  the 
aaidee  oj  suck  meitage, 

VThere,  there/are.  A.,  resident  in  London,  infbrmed  B., 
resident  at  Hull,  that  he  had  a  cargo  of  ice  at  GriTiisbu, 
aadrequested  an  offer  from  them  for  the  same  by  tele- 
graph,  and  B.  thereupon  sent  a  tamrof^  masage  bu 
the  d^endants  mdting  an  offer  of  23s.  per  ton,  wAidt 
was  erroneon^  readoff  the  defenda«U'  servants  at 
I/mdon  as  27s.  per  ton :  wherei^n  A.  caused  the  tee 
to  be  tendered  to  B.atHuU  eit  this  price,  andB.  re- 
/iuedto  Ttedw  it,  as  not  being  the  price  he  had 
offered. 

BtHiqxiit  an  aetton  bron^t  bf  A.  against  the  aimpany 
for  tiie  loss  he  had  sustained  by  their  error,  that  the 
contract  mu  between  B.  and  the  defendants,  and  that 
there  was  no  relationship  betioeen  A.  and  B.  of  priit- 
e^>al  and  agent^  and  so  the  action  could  not  bt  main- 
taimea. 

Ibis  was  a  special  case  stated  by  consent  of  the 
parties  and  by  a  rule  of  the  Court  of  Queen's  Bench, 
dated  the  lOtb  day  of  Norember  in  the  year  of  oar 
Lord  1867. 

This  action  was  brought  the  plaintiff  against 
the  defendant  to  recover  damages  for  the  mis- 
delireiy  by  them  of  a  certain  telegraphic  message, 
under  the  circumstances  stated  in  the  following 
case ;  The  j^aintiS  is  a  merchant  in  London,  and 
dealt,  amongst  other  things,  in  ice,  the  defendants 
are  an  Electric  Telegrarii  Compuiy  (Limited)  incrav 
porated  under  the  J^nt  Stock  Companies  Acts 
10S6  and  1867,  «id  in  the  year  1862  they  obtained 


for  themselves  a  certain  Act  of  Parliament,  namely, 
25  &  26  "Vict.  cap.  cxxxi.  local  and  personal,  to  enable 
them  to  carry  on  tiie  works  and  business  of  an 
deotile  td^iaph  cnnpany.  A  copy  of  tUa  Aofe 
accompanies  and  is  to  tram  part  Of  tins  ease.  On 
the  28th  May  1866,  the  plaintiff  had  a  cargo  of 
ice  lying  on  board  the  schooner  Victor,  and  wrote 
on  that  day  to  Messrs.  Bice  and  Hellyer,  ice  mer- 
chants at  Hull,  informing  them  that  the  Victor  was 
at  Grimsby  with  about  100  tons  of  ice,  and  request- 
ing from  them  an  offer  for  the  same  by  tdegraph. 

Accordingly  the  said  Messrs.  Kce  and  Hdlyer 
went  on  the  following  morning  about  eleven  o'clock 
to  the  defendants'  office,  at  the  quay  side  station  at 
Hull,  for  ttie  purpose  of  telegraphing  to  the  plain- 
tiff, and  having  obtained  at  tlutt  office  from  the 
defendants  one  of  their  ordinary  printed  forms  for 
tdegrams,  fiUed  it  np^  and  thercAy  rcqneiting  them 
to  send  to  the  pIdinUiEF  the  menage  of  i^di,  so  tar 
as  it  is  materitd  to  the  present  case,  the  following  is 
a  copy :  "  We  can  give  yon  28a.  for  cargo  now  at 
Grimsby.   Small  ice,  the  same  cash,  30  tons  day." 

The  said  printed  form  was  directed  to  the 
directors  of  the  defendants'  company,  and  was 
headed,  Gentlemen,  I  request  yon  to  send  the 
following  message  according  to  the  conditions 
printed  hereon,  and  I  agree  to  abide  by  I2ie  Bame.* 

There  was  the  following  memorandum  at  the  foot 
of  the  said  printed  form : 

All  messages  taken  by  this  company  annodved 
subject  to  the  following  conditions." 

The  said  conditions  were  as  follows : 

Id  order  to  provide  against  mistakes,  and  more  effsotnaUr 
losnre  dolirerj,  e-rorj  message  of  coneeqaenoe  onriit  to  b* 
repoated  beutg  aent  back  iiom  the  statton  at  wUtdi  it  Is 
to  be  reeeived  to  the  atatlon  from  which  it  ia  orlginaltr 
aent,  half  the  oioal  price  lor  trausmiaaion  will  be  ctaugea. 
in  additton  for  m-peating  the  messase.  The  compaa;  wiU 
not  be  reeponaible  for  mist&kea  or  del^  in  the  traoBmia* 
aion  ot,  nor  for  the  non-dalirary  of,  nnrepeated  meaaage^ 
from  whaterer  cauae  arising,  either  apon  ita  own  Hnes  oar 
those  of  any  other  company  or  government  which  marb* 
emploTod  to  forward  the  message  to  its  destinatdon.  Kor 
the  odimpMny  be  responalble  for  miatakea  or  delars  in 
the  tnuuBoiaaitHi  of,  nor  for  the  iion.deUT«r7  of,  a  repeated 
messo^  to  liny  extent  above  51.,  unless  it  be  inaared  at  Uis 
rate  ch  It.  per  cent. 

A  fac-simile  copy  of  the  said  printed  form  with 
the  said  message  on  it,  as  written  by  the  said 
Messrs.  itice  and  Hellyer,  is  hereunto  annexed 
marked  A.,  and  it  is  to  form  part  of  this  case. 

When  Messrs.  Rice  and  Hellyer  bad  flUed  up  the 
printed  form  as  aforementioned,  they  handed  the 
same  back  to  the  defendants  at  their  said  office,  and 
paid  them  the  sum  of  Is.  Gd.  for  transmitting  to  the 
plaintiff  by  telegraph  the  said  message,  which  was 
to  be  forwarded  and  was  forwarded  as  an  nniasured 
message.  No  charge  was  tendered  for  repeatinif 
anch  message,  and  It  was  forwarded  as  an  unre- 
peated  message.  As  soon  as  &e  said  message  was 
delivered  to  the  defendants  as  aforementioned,  it 
was  despatched  by  them  to  their  central  station  at 
Hull,  and  was  thence  forwarded  by  them  to  their 
head  office  in  London,  where  it  was  duly  received  at 
11-43  a.m.  of  the  same  di^,  and  where  the  mistake 
in  respect  of  which  the  loesent  action  is  btou^it 
originated  as  hereinafter  mentioned. 

The  telegraphic  apparatus  which  was  then  and  is 
still  used  by  the  defendants  in  their  said  head  office 
in  London  was  the  best  telegraphic  apparatus  then 
known  and  waa  in  perfect  condition.  There  is  a 
long  slip  of  paper  attached  to  the  said  telegraphic 
apparatus,  and  on  a  message  being  transmitted  to  tiis 
said  head  office  the  letters  and  numbers  contained 
in  such  message  are,  by  means  of  the  said  apparatus 
and  the  telegraphic  wires  connected  therewith 
represented  on  such  slip  of  paper  by  certain  comU- 
nation  of  dots  and  of  strokes  of  different  lengths 
which  respectively  denote  the  vjofov^  letteis  and 
numbers.  These  are  si^i^byHlnCx^VfiCtbe 
defendants  at  tiie  said  offio^  whose  dutiy^  Is  to 
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receive  the  message,  and  who  at  once  vritea  down 
the  aaid  letters  and  numbm  on  a  certain  printed 
form.  When  the  message  so  sent  by  the  said  Messrs. 
Bice  and  Hellyo-  was  being  transmitted  to  the 
defeodanta' head  offlceU  was  noeiTed  there  by  Edith 
SmeatoD,  a  clerk  of  the  defendants,  whose  duty  it 
was  at  the  time  to  receire  such  message  to  read  it 
off  and  to  write  it  down  on  the  telegram  paper  in 
manner  aforementioned.  In  reading  off  the  message 
from  the  slip  of  paper  attached  to  the  telegraphic 
apparattu  as  afore  mentioned  she  mistook  the  com- 
Inution  ....  wUbh  was  on  the  slip  and  which 
denotes  the  number  8  for  the  combinaUon  .  .  .  . 
which  denotes  the  number  7,  and  she  consequently 
VTote  down  on  such  printed  form  as  aforesaid  instead 
^  the  message  actually  sent  by  Messrs.  Rice  and 
Hellyer  the  following  message : 

"  Ve  oaa  gin  yon  V:  for  cargo  sow  at  CMiiul>y ;  suudl 
ioe,  tb*  sanM  cash,  80  tons  day." 

A  telegnun  papw  wiUi  die  last-mentioned  message 
on  it  (a  facsimile  copy  of  which  is  bercanto  annexed 
marked  B.,  and  is  to  f<H-oi  part  of  this  case)  was 
then  forwarded  by  the  defendants  to  the  plaintiff. 

On  receipt  of  the  said  telegram  the  plaintiff 
ordered  the  schooner  Victor  to  proceed  to  Hull  with 
the  s^d  cargo  of  ice  for  the  said  Messrs.  Rice  and 
Hellyer,  Imt  they  refused  to  accent  tbe  same  except 
at  the  price  of  23s.  per  ton  ;  and  it  is  admitted  that 
by  reason  of  the  foresaid  error  in  tbe  telegram 
the  plaintiff  sustained  damages  to  the  amount  of 
S9L  U.  6d.,  and  that  if  entitled  to  recOTw  at  all,  he 
is  entitled  to  recoTer  the  said  sum  of  89/.  Is.  6d. 

The  said  Edith  Smeaton  had  been  at  tbe  time 
when  she  made  the  aforesaid  mistake  in  the  service 
of  the  defenduits  for  about  two  years.  Tbe  defen- 
dants bad  used  all  dne  care  in  testing  her  com- 
petency before  engaging  her  as  a  clerk,  nod  in  fact 
she  was  in  every  respect  well  qualified  for  the 
performance  of  her  duties  as  tuch  clerk,  and  had 
made  during  the  said  period  of  two  years  a  less 
number  of  mistakes  in  reading  of  messages  than  the 
average  number  of  mistakes  made  during  tibe  same 
period  by  the  numerous  elerks  who  were  emfdoyed 
by  the  defendants  in  tbe  same  department. 

The  extreme  charge  which  the  defendants  conld, 
under  sect.  75  of  the  aforesud  statute  25  &  2G  Vict 
c  cxxxi.  have  made  for  transmitting  the  aforesaid 
telegraphic  message  from  Hull  to  LoikIod  was  2s. 

It  ia  the  practice  among  ice  merehanta  that  when 
ft  merchant  who  desires  to  sell  a  cargo  of  ice  re- 
quests from  another  merchant  an  offer  for  such 
cargo  by  telegraph,  and  the  latter  mikes  sunji  offer 
by  telegraph,  and  the  offer  is  accepted  for  the  mer- 
chant accepting  such  offer  to  deduct  from  the  inice 
of  the  cargo  sold  the  cost  of  the  teUgram. 

Hie  plaintiff  hai  not  repaid  to  the  said  Messrs. 
Bice  and  Hellyer  the  said  sum  ttf  Is.  6d.,  so  paid  by 
them  to  the  defendants  for  tbe  said  telegram,  nor 
have  the  said  Messrs.  Rice  and  Hellyer  claimed  the 
■aid  sum  from  the  plaintiff. 

Tbe  court  is  to  be  at  liberty  to  draw  such  infer- 
ences of  fact  as  a  jury  would  be  entitled  to  do. 

The  question  for  the  0]^ion  of  tbe  court  is 
whether,  under  the  drcumstancea  as  above  stated, 
the  defendants  are  liable  to  the  pt^ntifF  for  or  on 
acconnt  of  the  mistake  committed  as  aforesaid  in  the 
transmission  of  the  said  telegraphic  message^ 

If  the  court  shall  be  of  opinion  in  thea£Brmative, 
thai  judgment  shall  be  entered  up  for  Uie  plaintiff 
tatSSl  Is.  fldwith  oosU  of  suit. 

H  the  coort  shall  be  of  contrarr  o[dnion  iben 
judgment  shall  be  entered  for  the  defendants  with 
coats  of  defence. 

Liuier  appeared  for  the  plaintiff,  and  contended 
that  the  defendants  liable,  for  that  the  plain- 
tiff had  a  property  in  the  message  smL  He  quoted 
8oott  and  Jama^'i  treatise  on  the  law  relating  to 


Electric  Telegraph  Companies,  and  the  cases  cited 
upon  the  subject  therein. 

PaHoek,  Q.  C.  (A.  L.  Smilk  with  Urn)  appeared  for 
the  defendants,  and  anued  fliat  there  was  no  liar 
Inlity  as  between  the  plaint''*  and  the  defendants. 

He  cited: 

^  Swain  v.  Shepherd,  1  Moo.  &  Bob.  223 ; 

IPOance  r.  The  London  and  North-Weitem  Rail' 

way  Company,  31  L.  J.  65,  Ex. ; 
Harriton  v.  The  London,  Brighton  and  South 
Coiut  Ra^umy  Company,  81 L.  J.  118,  Q.  B. 

The  argument  sufficiently  appears  in  the  follow- 
ing judgment :  «       .  „ 

Cur.  ado.  vulL 

Jafy  8. — Lush,  J.  delivered  the  following  judgment 
of  the  court. — The  pUlotiff  having  a  cargo  of  ice 
on  board  a  schooner  of  his  at  Qrimsby  invited  an 
offer  for  it  from  Messrs.  Bice  and  Hellyer,  mer- 
chants at  Hull,  and  requested  them  to  make  such 
offer  by  telegraph.  Accordingly  Messrs.  Rice  and 
Hellyer  sent  to  the  office  of  the  defendants' company 
at  Hull  a  message  for  transmission  to  the  plaintiff 
by  which  they  offered  to  take  the  ice  at  2Sb.  per  ton. 
In  the  reading  off  of  the  message  at  the  defendsnts' 
office  in  London,  ft  mistake  was  made  in  the  flgnrei, 
and  the  telegram  sent  to  the  plaintiff  represented 
tiie  offer  to  be  27s.  instead  of  2Ss.  per  ton.  The 
[daintiff,  thereupon,  in  acceptance  of  the  supposed 
offer,  ordered  the  schooner  to  proceed  to  Hull  with 
the  ice,  and  upon  her  arrival  there  tbe  mistake  was 
discovered.  Messrs.  Rice  and  Hellyer  refused  to 
receive  the  cargo  except  at  2Ss.  per  tmi,  and  this 
action  was  brought  by  tbe  plaintiff  to  recover  the 
damage  he  had  sustained  by  reason  of  the  mistake^ 
and  whidi  amonnted  to  39/.  It.  Gd.  It  was  stated  as 
a  fact  in  the  case  that  when  an  offer  made  npon 
the  Invitation  of  the  seller  by  telegraph  is  accepted, 
the  cost  of  the  telegram  is  allowed  to  the  buyer  on 
account.  On  delivery  of  the  messsge  for  transmis- 
sion, Messrs.  Rice  and  Helper  signed  tbe  or- 
dinuT  printed  form  by  which  tbe  defendants 
atipuiated  that  "  they  would  not  be  responsible  for 
mistakes  or  delays  in  the  transmission  of,  nor  for 
the  non-delivery  of  unrepeated  messages  from  what- 
ever cause  arising,  and  that  half  the  usual  price  for 
transmission  would  be  cbarged  in  addition  for 
repeating  the  message."  By  25  &  26  Vict.  c.  cxxxi 
(iwivate  Act),  certain  powers  for  laying  down  tbe 
line  were  conferred  on  the  defendants,  and  by 
sect.  61  it  was  oiacted  "  that  tbe  use  of  any  tele- 
graph and  apparatus  erected  and  formed  under  the 
provisions  of  ^e  Act  for  the  purpose  of  receiving 
and  sending  messages,  should,  subject  to  the  prior 
right  of  use  thereof  for  the  service  of  Her  Majesty, 
and  sabject  to  audi  diaq^  and  reasonable  rega- 
lationa  as  might  from  time  to  time  be  made  and 
entered  into  by  the  company,  be  open  for  the  send- 
ing and  receiving  of  messages  by  alt  persons  alike 
without  favour  or  preference  and  sect.  75  limits 
the  charges  to  be  made  by  the  company  to  tbe 
rates  specifled  in  the  schedule:  It  appeared  that  if 
the  message  had  been  repeated,  tbe  charge  for  such 
repeated  message,  acctming  to  the  Company's 
scale,  and  the  prize  by  Heasrs.  Rice  and  Hellyer 
would  have  exceeded  the  traffic  rate.  It  was  con- 
tended on  behalf  of  the  plaintiff,  first,  that  the 
defendants  were  liable  ei^er  as  upon  a  contract 
with  him,  made  thioudi  Messrs.  Bice  and  Hellyer, 
as  hla  ftgents,  or  for  uie  breach  of  a  duty  to  take 
due  care  of  a  message  which  it  was  argued  became 
his  property  as  soon  as  it  was  delivered  to  tbe 
defmdants ;  and,  secondly,  that  the  stipulation  that 
tiiey  would  not  be  responsible  for  any  mistakes 
however  caused,  unless  a  chaise  was  paid  which 
exceeded  the  maximum  allowed  by  the  act  was  an 
unreasonable  regulation  within/'die^^Dieanfag  of 
sect.  61,  and  therefore  »^edi^  keqlrAViMfaUtthe 
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pUiDtiff  OQ  Uie  lint  point,  it  it  unneoeMary  to  give 
any  opinion  upon  toe  aecood.  The  obligation  of 
tbe  company  to  ase  doe  care  and  skill  in  the  trana- 
mlsiion  of  the  message  is  one  arising  entirely 
jont  of  contract.  Theie  is  notiiing  in  their  spe- 
cial Act  which  affects  their  relation  either  to  the 
lender  or  Ae  sendee  of  a  message,  or  makes 
it  diffmnt  from  what  it  would  haTe  been  had 
no  Act  of  Fariiament  been  passed.  We  cannot 
agree  with  the  jndgmente  giren  in  the  American 
courts  in  the  cases  cited  in  the  argument  that  there 
ii  any  analogy  between  a  consignment  of  goods  by 
a  carrier  and  the  transmission  of  a  telegram.  We 
cannot  see  how  the  person  to  whom  a  tdegraph  mea- 
aage  ia  sent  can  be  sud  to  have  a  prc^^y  in  the 
message  any  mwe  than  he  coold  had  it  been  sent 
wrally  by  tiw  serraofi  of  tte  sender.  The  only 
question,  therefore,  is,  with  whom  was  the  contract 
made  ?  And  to  this  tiiere  can  be  but  one  answer. 
It  was  made  with  Messrs.  Rice  and  Hellyer.  The 
offer  was  sent  by  them  on  their  own  behalf  and  in 
their  own  interest.  In  so  doing  th^  acted,  it  is 
ttaa,  CD  tbe  inritatlon  of  tbe  ^aintiff,  bat  not  as 
Ua  agent,  oe  as  representing  Um ;  and  the  elrcam- 
itanoes  that  there  was  an  implied  understanding 
between  tbem,  that  in  the  erent  of  his  accepting 
thdr  offer  be  should  rrimburse  them  the  expense  of 
making  it,  in  no  way  alters  the  relation  between  tlie 
two  parties,  which  was  that  of  seller  and  bnyer, 
and  not  that  of  pitocipal  and  agent  It  follows  tliat 
the  plaintiff,  who  is  a  stranger  to  the  contract  with 
tiie  company,  cannot  maintain  an  action  against 
tbemfor  the  breach  of  it  Oar  jndgment  Is^  there- 
t<ae,  for  the  def endanti, 

Jtuiffttmt  Jor  the  dBfmdanls. 

Attorney  for  the  plaintiff,  Marhg, 

Attorneys  for  the  defmdants,  Crotleg  and  Burn. 


Mqg  81  and  June  8. 

Cast  v.  Dawson. 

Bamknptcif — Cantitigtnt  ddtt  notprovabk  under~~Lia- 
Aifite  »  aa  octton— 13  tr  13  Vict.  c.  106,  t.  US- 
SI  f  35  Fief.  e.  188.  s.  154. 

7Xs  M.  Tiumtmoe  Compam/  had,  in  Jan.  1866  lent,  a 
large  ami  in  Comob  to  be  dqionled  by  the  promoter 
of  a  BiS  then  before  Parliament.  The  plaintifft,  the 
defendant,  and  others,  aix  in  idl,  entered  into  an  under' 
laldng  with  the  oonman^,  that  if  the  Bill  wa»  thrown 
<mt  the  ContoUthauU  be  returned,  and  that  if  it  patted 
(mUcA  was  the  event  that  happened),  an  equcd  eoaount 
of  stock  should  be  trant/erred  to  the  company,  and 
that  a  sum  in  the  natun  of  interest  on  the  vo&ie  of  the 
Qmsols  (at  the  lime  they  were  knt')  from  the  end  of 
six  months  to  the  date  of  the  transfer  should  be  re- 
paid to  thecoitmanu.  In  June  1866  the  defmdant  was 
a^udieated  a  hmhrvpt.  In  July  he  obtained  hit  cer- 
tifiaUe,  In  August  the  BiU  passed,  but  the  Consoli 
were  not  trantferred  tiB  the  6lh  July  1867,  and  the 
pbintiffs  were  coaipc&cf  to  pay  under  the  undertaking 
GOQL  as  an  equivalent  for  iTUerest.  Upon  an  action 
brought  against  the  defendant  to  recover  his  contribu- 
tion for  one-sixth  part  oj  the  above  man,  he  pleaded 
Aw  bankrupKy : 

Held,  that  this  claim  was  not  provable  under  hie  bank- 
ngrtcif,  and  to  his  bankng>tcy  was  no  aaswer  to  lA< 
action. 

In  this  ease,  whidi  was  tried  befbre  Blaekboni,  J., 
a  Terdict  was  returned  for  the  defendant,  with 
leare  to  the  plaintiff  to  move  to  enter  a  rerdict  for 
himself.  The  declaration  was  upon  Uie  usual 
money  counts  for  money  paid,  &C.,  to  which  the 
defeiidant  pleaded  his  bankruptcy. 


[Q-  B. 

/f.  J<unes  baring  accordingly  obtained  a  rule  nia^ 

MvrjAy  showed  cause. 

H.  James  appeared  in  support  of  the  rule. 

The  facts  and  arguments  sufficiently  appear  in 
the  following  judgment 

Cur,  adv.  vult. 

June  8. — ^LuSH,  J. — This  was  an  action  for  money 
paid.  The  only  material  plea  was  bankruptcy.  On 
the  trial,  before  Blackburn,  J.,  it  appeared  that  the 
Marine  Inaorance  Company  had,  in  Jan.  1866,  lent 
a  large  ram  In  ccaiscds  to  be  depodted  by  the  pro- 
moters of  a  Bill  then  beftwe  Parliament  l%e  plain* 
tiff,  tbe  defendant,  and  others,  six  in  all,  entered 
into  an  undertaking  with  the  company  tliat  if  the 
Bill  was  thrown  out,  the  Consols  should  be  returned, 
and  that  if  it  passed  (which  was  the  erent  that  hap* 
pened),  an  equal  amount  ul  stock  should  be  trans- 
ferred to  the  conipan7,and  that  a  sum  in  the  nature 
of  Uiterest  on  the  Tune  of  the  Consols  (at  the  time 
they  were  lent),  from  the  end  of  six  months  to  the 
day  of  the  transfer  should  l>e  paid  to  the  company. 
Interest  for  the  flrst  six  months  had  been  paid  to 
the  company  as  the  consideration  for  the  loan  <^ 
the  consols.  In  June  1866  the  defendant  was 
adjudicated  bankrapt  In  Jnly  1866  he  obtuned 
his  certificate.  In  Aug.  1866  tbe  Bill  was  passed, 
but  the  Consols  were  not  transferred  nntil  8th  July 
1867,  and  the  [daintiffa  were  compelled  to  pay, 
under  the  undertaking,  5002^  as  the  equivalent  fw 
interest  The  action  was  bronght  to  recover  oon- 
tribntion  for  one-sixth  part  of  this  sum.  A  rerdict 
was  entered  for  tbe  defendant  cm  the  plea  of  tMnk- 
mptey,  with  leave  to  mtet  a  verdict  for  the  plain- 
tiff. A  rule  accordingly  was  obtained,  against 
which  cause  was  shown  in  this  term.  The  only 
question  was  whetlier  the  claim  against  the  defen- 
dant in  respect  of  his  undertaking  could  in  any  way 
hare  been  proved  under  the  bankruptcy,  for,  if  soothe 
defendant  was  disdiarged  by  his  c^tificate.  Had 
the  undertaUiqc  been  to  pay  tbe  ralne  ai  tlie  con- 
sols within  a  reasmuble  time  after  tlie  passing  of 
the  Bill,  togetiier  with  interest  from  a  fixed  day  up 
to  the  actual  payment,  there  seems  to  be  no  doubt 
that  the  principle  debt  would  hare  been  prorable 
under  the  12  &  18  Vict  c.  106,  s.  178,  as  a  contin- 
gent liability,  and  the  interest  would  in  that  case 
have  been  so  much  considered  an  accessory  to  the 
principal  that  it  might  barn  been  proved  along  with 
it,  as  in  er  parte  Barwis,  25  L.  J.  Bank.  10,  tiioimh 
in  tbii  case  at  the  time  of  the  bankruptcy  it  was 
unceatainwhat  sum  might  be  payable  aa  interest  along 
with  tiie  principal  in  the  event  (wMcb  has  happened) 
of  the  bill  not  being  passed  till  after  the  fixed  day. 
But  thongb  a  promise  to  replace  a  particular 
amount  of  Consols  at  a  future  day  is  not  in  sub- 
stance different  from  a  liability  to  pay  a  sum  of 
money,  and  tbou^  if  the  contract  be  broken  before 
bankruptcy,  the  amount  which  is  then  ascertainpd 
may  be  fixed  fsee  Beiteley  r.  Stanislu,  12  Com.  B. 
N.  8.  477) ;  still,  whilst  the  day  at  wbicb  the  stock 
ia  to  be  replaced,  and  consequently  tbe  value  oi 
what  is  then  to  be  replaced  is  at  the  time  of  the 
bankruptcy  unascertained,  we  think  it  cannot  be 
treated  as  a  liabUty  to  pay  money  within  sect  178. 
The  24  &  25  Vict  c  184,  s.  163,  removes  the  objec- 
tion that  a  jury  is  reqaired  to  ascertain  the  amount 
when  the  liability  to  damages  is  at  tbe  time  of  the 
adjudication  alreadr  incurred;  but  there  ia  no 
proririon  in  the  bankrupt  laws  as  yet  voder 
which  such  a  liaUlity  not  yet  ineaxred  at  the 
time  of  bankmptcy  can  be  proved.  The  lia- 
bility, therefore,  under  the  promise  to  pay 
the  interest  must  if  prorable  at  all,  be  proved 
as  a  separate  matter,  and  we  think  that  the  case  of 
Marbny  T.  Tucker^  EIL  Bia.  ft  EIL  9U;  J8  L.  J. 


Cart  v.  Dawsok, 
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M,  Q.  ij  ft  dednTe  xalhanXy  that  it  cumoc  be 
prored  under  the  12  4  13  Tict.  c.  106. 1.  178.  The 
qiustioD  tbco  uiMf  wbetber  it  caa  be  prored  ander 
flie24  ft  25  VictclM?  We  tfaiok  thftt  thougii 
the  meatnl  woidi,  "ai^  other  nuu  of  nooej, 
whetner  Tcarlj  or  otbenrife,"  tftken  by  thetnaelret 
would  loci  ode  rrery  kind  of  peyment,  yet  ihej 
most  be  leetraioedD^tlie  context  to  nmu  of  money 
•0  fftr  ejudm  ireMru,wiUi  premiama  of  ioraimnce, 
-that  the  Usbttity  mar  at  the  time  of  the  adjudica- 
tion be  ouaUe  of  valnation.  Thia  it  distinctly  laid 
•doVB  by  Ut^d,  L.  J,  10  Ex  parte  Baatie,  88  L.  J. 
283,  Ch.}  aOl4.T.Bep.N.&93;  17  W.  B.  lo2,and 
w  an  onable  to  see  how,  or  on  what  principle  a 
▼aloe  eonld  have  been  put  in  Jnne  1866,  when  the 
■djodication  took  place  on  the  liability  of  the  defen- 
-daat  in  caae  he  and  his  co-oontracton  failed  to 
teanrfer  the  itock  in  doe  time  according  to  their 
nndertaUnff,  to  pay  Intmst  nntU  they  did  perform 
St  We  tUnk,  thenfove,  that  the  mle  mtift  be 
ttads  ihafflwtft 

Bdt  oiMofafe. 
Attorney  for  the  plaintiff,  E.  J.  Paraoiu. 
Attomeyi  for  the  defradanta,  TaHum  and  Stm. 


Wtdnenb^  Jmgj  2,  1869. 

Baa.  t.  DiFLOCK. 

Coromir   Ehetioa  of— Validity  of  voUf — JDeewuM  of 
Shtriff  Jmd—Uiia  warranto. 

Upon  an  election  of  coroner,  tke  lofalitif  cf  votea  tendered 
to  and  received  by  the  tSierxff  cannot  be  questioned 
vpon  a  quo  warranto  information. 

Tbif  waa  an  iDformation  in  the  nature  of  a  ?uo 
warrmto  againat  Dr.  Thomaa  Bramah  Di^ock  for 
^urcUiag  tfaa  oBae  of  coroner  for  the  Weatem 
^viiion  « the  coDOty  of  Middleeez. 

The  writ  atated  that  after  the  9th  Aug.  1844,  and 
within  that  part  ni  the  ooonty  of  Hiddleaex  which 
for  the  parpoae  and  rirtue  of  the  7  &  8  Vict, 
c  99  had  been  duly  created  and  waa  the  Western 
district  of  the  aaid  county,  there  ought  to  be  a 
coroner,  and  that  Thomaa  Bramah  Diplock,  ALO^ 
«n  the  7th  April  1866,  did  use  and  exercise  without 
any  lesal  warrant,  royal  grant,  or  right  whataoero- 
thfl  office  of  coroner  for  the  said  district,  <fcc 

The  piea  alleged  that  after  the  7  ft  8  Vict,  c  92, 
tite  jnsticea  of  Middlesex  haviag  duly  divided  the 
4Wnnty  of  Middlesex  into  districts,  Her  Majesty  by 
<ffder  in  Cooncil  divided  the  aaid  county  into  dis- 
tricts, one  of  which  diatricta  being  tlie  Western 
diviaion  of  inch  county,  and  on  the  deiUh  oC  one 
James  Bird,  who  exerdsed  the  office  (rf  coroner  for 
one  of  the  districts,  the  justioea  ordered  a  Uat  to  be 
prepared  by  the  clerk  of  the  peace  of  the 
aeveral  parishes,  townahipa,  or  hundreds  in  each 
of  the  said  districts  apecifyiag  ttie  place  at 
which  the  court  for  tne  election  of  coron» 
waa  to  be  holdeu,  and  the  place  or  places  at 
which  the  poll  waa  to  be  taken.  That  a  writ  waa 
delivered  to  the  sheriff  commanding  Um  the  sheriff 
that  in  their  full  county  within  Oie  said  divialon, 
by  the  assent  of  such  persons  as  should  be  duly 
qualified  to  vote  at  the  election  of  coroners  acoord- 
Ing  to  law,  they  should  cause  another  coroner  to  be 
chosen  and  certify  his  name  ;  and  that  afterwards 
an  election  took  place  at  Brentford,  on  the  Iftth 
1868,  and  the  court  was  duly  held  by  the  shniff  at 
the  said  plaoe^  and  Dr.  Dipiock  and  W.  Hardwick 
and  J.  Walter  offered  themselves  as  caodidatea,  and 
the  aaid  Dr.  Diidock  was  duly  qualified,  and,  a  poll 
being  demanded,  the  aheriff  adjourned  the  court  to 
the  next  day,  and  the  said  sheriff  thereupon  deputed 
and  appointed  such  a  number  of  pmona  as  theo 
•senad  mMt  and  ooDTaDiait  for  tte  taking  of  llie 
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poll  to  be  poU  cferka  to  take  the  said  poD  with  him, 
and  the  said  sheriff  thenupoa  caused  booths  to 
be  erected  for  taking  the  poll  at  the  court  or 
principal  plaee  of  dectioa,  and  at  other  pdHiig 
plaeaa  bcioK  reapectirdy  witiUn  the  a^  diatriet 
aad  being  the  pUces  appointed  la  this  behalf  the 
quarter  aeariona  as  aforeaaid ;  aad  the  aaid  aheriff 
thereupon  also  caused  to  be  affixed  on  the  most 
oonqncnou  part  of  each  of  the  said  booths  the 
names  cl  the  aeveial  p«»i«i«*,  town^ps,  and  places 
for  which  such  booth  was  re^ectivdy  allotted,  and 
that  b^ore  Aey  began  to  take  the  said  pidl  even 
derk  BO  rapointed  as  aloreaud  was  didy  awom  trnfy 
and  indifferently  to  take  the  same  poll,  and  to 
mat  down  the  names  of  eadi  dectM-,  and  jdace 
of  his  residence,  and  for  whom  he  should  poll,  and 
to  poll  no  dector  who  was  not  sworn  U  re- 
quired to  be  swoni  by  the  candidates  or  ntbcc 
of  them;  and  tin  said  sheriff  appointed  for  eadi 
candidate  each  one  peraoa  as  was  nominated  to  htm 
by  each  candidate  to  he  inspector  of  every  clerk 
who  waa  so  appointed  for  taking  the  poll  as  afore- 
said. And  the  said  Thomas  Bramah  Diplock  further 
saith  that  the  said  poll  was  duly  taken  by  the  said 
clwks  in  the  preamoe  <A  the  said  sheriff,  on  the  21st 
day  of  Februaiy,  1868,  at  the  several  places  aCiMfr 
said  and  cootlnued  for  one  day  only  for  dgfat  houa 
of  such  day,  and  the  said  poll  was  not  kept  opal 
later  than  four  of  the  clock  in  the  afternoon  of  the 
said  day,  and  that  the  sud  p(ril  clerlu  truly  and  in- 
differently took  the  said  poll,  and,  in  books  provided 
by  tile  said  sheriff  for  the  purpose,  set  down  d» 
namea  of  each  elector  and  the  place  of  hia  resideno^ 
and  for  whom  he  polled ;  and  the  said  i>oll-clerks 
polled  no  elector  without  first  being  sworn  in  ao- 
cordance  with  the  iROTiaiona  of  the  sud  Act  when 
required  so  to  be  by  the  said  candidates  or  either  of 
them.  And  that  at  the  close  of  the  sud  poll  the 
said  poll  clerks  intdoeed  and  sealed  dior  sewal 
books,  and  publicly  delivered  them  ao  iocloeed  and 
sealed  to  the  ssid  sheriff,  who  duly  received  and  kept 
all  the  poll  books  unopened  until  the  reassembling  of 
the  court,  and  that  the  said  court  reassembled  on 
the  day  next  but  one  after  the  close  of  the  poll, 
the  same  not  being  a  Sunday,  and  then  and  uiere 
the  aaid  aheriff  openly  broke  the  seals  on  the  said 
books  and  cast  up  the  numbers  of  votea  as  th^  ap- 
peared on  the  said  aeveral  books,  and  openly  declared 
the  state  of  the  poll  and,  made  a  inroclamation  not 
later  than  two  of  the  clock  in  the  afternoon  vA  the 
said  day  that  the  said  Thomas  Bramah  Diplock  wu 
duly  chosen  by  a  majority  ol  the  persons  residing 
witliin  the  said  district  as  were  at  the  time  of  the 
■aid  eteotion  duly  qualified  to  vote  at  the  election 
of  a  coroner  for  the  said  division  of  the  said  county, 
and  ao  tlie  sidd  Tliomaa  Bramah  Diplock  wmca  tliat 
he  waa,  after  the  receipt  of  the  said  vrrit  as  afore- 
siud,  at  the  same  election  so  held,  under  and  by 
virtue  fA  and  in  obedience  to  tbe  stid  writ,  and 
according  to  the  provisions  of  tbe  said  atotute,  and 
before  committing  Miy  of  the  alleged  acts  in  the 
said  information  alleged,  to  wit  at  tbe  time,  and  in 
mannra  i^oraaaid,  duly  proolaimed  by  the  aaid 
sheriff  to  be  the  coroner  fc^  the  aaid  dividon,  duly 
chosen  and  elected  to  tie  such  coroner  as  aftnesaid, 
by  a  majority  of  such  persona  residing  within  tiie 
said  dismct  as  were  at  the  time  of  the  said  election 
duly  qualified  to  vote  at  tbe  election  of  coroner  for 
the  said  division  <^  tbe  aaid  county ;  and  that  the 
said  Thomaa  Bramah  Diplock  then  and  there  was 
du^  sworn  and  took  the  oatiis  required  fay  law  to 
be  administered  to  and  taken  by  a  perscm  appointed 
or  elected  coroner  for  any  county,  and  accepted 
and  took  upon  himself  the  duties  ot  the  said 
office,  by  virtue  whereof  he  the  aaid  TluaiM 
Bramah  Dq>iock,  during  all  the  time  in  the  said 
informatitHi  in  that  behalf  mentioned  at  tbeClareaae 
Hotel,  North  £nd,[Jgiaiw%W3@b(3^eMlam 


Bas.  V.  DmocK. 
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district  of  the  noA  coaaty,  hatii  wed  and  maw  ez- 
enaMdudsbU  dothnwam  exerdse  the  said  office 
of  coroner  of  the  lald  county  for  the  aaid.  district  of 
th>  Mid  oovnty,  mod  bath  there  claimed  and  yet 
dadi  there  claim  to  be  oorooer  of  the  aaid  coonty 
fotthe  aaid  diafcriek  of  the  laid  oonn^,  aad  to  hare, 

M^audeiyajy  alltiie  libwtiM,  sriTiieiia,  ud  f  ran- 
cUm  to  the  offios  of  Ifae  omwer  <^  the  aaU  eounty 
bt  ^  aaid  dlatrki  of  the  aaid  county,  batonging 
aai  a^ertainiag  aa  it  waa  lawful  for  him  to  do, 
vithoat  Has,  that  he  the  aaid  Tfaoouw  Bramah  Dip- 
lock  hath  usurped  or  doth  usurp  the  said  office, 
fihertiei^  privilege*,  aud  franchisea,  upoa  our  said 
Sonr^on  Lady  the  Qneea  hi  manner  and  farm 
M  by  tte  mid  information  la  above  Bm»poaed ;  all 
"riudi  aidd  oeTeraJ  matten  and  tilings,  he,  the  sidd 
Ihomaa  Bramah  Diplock,  is  leady  to  wify  as  the 
court  here  shall  award ;  wherefore  he  prays  judg- 
ment, and  that  the  afweaaid  office,  liberties,  pAvi- 
IsgSa,  and  bandtiaes  in  f<Hm  afoteMid,  claimed  by 
BOB  tlie  amid  Olumas  Bnmafa  IMplock,  m^  for  the 
fntore  be nllovod  to  him;  and  tuathemay  be  dls^ 
fisied  and  diecharged  by  the  court  here  at  and 
fnm  the  FPemiaea  abore  laid  to  bia  charge. 

lite  indication  alleged,  1st,  that  the  aaid  Thtnnaa 
BiaiBah  D^look  waa  not  seised  as  of  fee  of  land 
vitUn  the  aaid  district,  and  waa  not  in  other 
mpseta  daly  qualified.  Snd,  Hut  the  si^d  Thomas 
Bnmah  IKplock  waa  not  deeted  to  the  aaid  office 
j^amajority  of  valid  votera  duly  qiuttfled.  Srd, 
Thatm  the  alleged  majority  of  ToCera  were  included 
TQlea  giroi  at  polling  booths  other  than  the  polling 
boDthi  allfrtted  for  the  pariabea,  townahipa,  and 
ibeea  within  which  the  pn^xrtiea  in  respect  of 
wUch  the  aaid  rotes  were  givra  were  aitaate ;  and 
ttsftbot  for  including  such  rotes  the  said  Thomas 

Binuh  Di^ock  woidd  not  have  had  a  majority  of 

^^bi  Totes  necffded  for  him  at  the  said  eleotioo. 

Ta  the  seooad  replifuition  there  was  a  demurrer. 
^  the  7ft  8  Vict.  c.  92  (An  Act  to  amend  the 

law  lupeetiag  the  Office  of  Coun^  Coronei),  it 

u^aect  10  enacted; 
Qat  taam  md  after  the  diti^m  of  mj  coon  tie*  u  kfore- 
into  tKwaamf  divtxicU.  npem  9**^  etectioD  to  be  hmuSb 

ofav  coroaar  or  coroners  for  amy  oaimtj,  tlie  ibeilff  of  the 
tematj  when  meb  election  BtutH  oe  made  ihkU  hold  a  ooort 
far  Qie  mmK  dieutluiM  kt  some  conreaieBt  plkoe  wltMn  the 
dittricC,  lor  wMoh  the  election  irf  ooroBei  efatUl  take  pUee, 
«■  KBM  day  to  be  >y  hjm  «iq>olnted,  which  d»  ehall  not  be 
ka  than  eeroB  dare,  nor  mora  than  fourteen  Oast  eAer  the 
nari]4  of  the  writ  d«  eortmaUrr*  ct«^do ;  and  m  ease  the 
■id  rtiuUna  be  not  then  detenuned  opom  the  tIbw  with 
the  otaeent  of  the  doctors  tbere  preeoitt,  bat  thet  a  poll 
dian  be  demanded  for  determination  thereof,  then  the  Hdd 
AvlB,  or,  tn  Us  sbeence,  his  ander-eherUf.  abaD  adjonrs 
tke  Mine  coort  to  ti^X  of  the  clock  la  the  forenoon  of  the 
Mt  dajT  bai  ana,  nBleae  eodi  ntst  day  bnt  one  abBll  be 
flrtoid^  or  SmoDT,  and  Uien  of  the  following  Ibnutaj'; 
ad  the  mUI  sheriff,  or,  in  bU  absenoe,  the  ^^er-aheriil, 
BHdi  othera  aa  ahall  be  deputed  br  htm,  riiall  then  and 
aatepiweesd  to  take  the  aid  poiU  in  aome  publio  ylaoe  or 
plaeaa  tv  tlM  auae  shedfl,  or  his  ondar-eberis  aa  ifiiiiwalil 
nhia  abeenoe,  or  others  appointed  fbr  the  talEinc  thoreca 
M  rforaanifl,  aid  endi  poQ&ff  ah^  oonthnw  for  two  daja 
otfr  (aMered  l^-  'ttie  S  *  S3  Tiet.  e.  116,  s.  2,  to  onedior 
o^r)  ■oveiaht  hawBaJxeaehdn,  aad  no  poll  ahafl  be  kept 

Tn  ktsx  xoma  tarn  of  tke  olook  in  tiie  anvatooa  of  atther 
fhearid  igja. 

Bed.  13  eontahu  ivorUone  for  the  taking  of  the 
paO,  and  cnatka  tha  sheriff,  if  required,  W  or  on 
bthalf  af  any  candidate  to  adminiatef  the  fwlowing 
flsth  to  aqy  voter: 

hf'T  fi  aati  nH  iiirfi'fin.  aolaanlr  afflzni)  that  I  am  a  free- 
hoUer  or  tta  eom^  of  ,  and  have  a  freehold  aetate 

eoaiisltawoC         .m*K*t         ,  within  the  aid  oonntr ; 

'11  1  I  mil  I  111  11  eeMe  Im  not  been Rianted  to  im 
ti—rtnleMtlj  or  oolenrablj  on  ptirpoae  to  qnaU^  ma  to 
»y  rate  at  this  Section  :  and  that  the  ]^aee  of  mv  abode  ia 
at  (eNdtf  it  b«  *plae»  awifMtww  mvu/r*  •tmu  orpIaoM 

HMM  M,  ^w^ftiag  Ntat  4tntt  or  |&>m  );  and  that  I  am 
taMtj  Jm  jmnot  aaeaa  X  brieve,  aatd  that  X  faaira  not 
mnballDtepidkd  at  ttiis  faction;  adding  (aMfrt  *«  aaM  «/ 
■ff  ailbaitiea}  ao  help  nu  Ood. 

Tba  Itt  section  snbjecta  a  par^  taking  a  false 


[Ex. 

oaih,  at  making  a  false  deolatatkm,  to  the  poniih- 

ment  of  perjury. 

The  16th  section  proridea  fbr  ih»  dedantion  of 
the  poll  by  tiie  sheriff. 

-Kaaas,  Q.  a  (Dag  with  him)  fbr  the  iriator,  and 
contended  that  the  jdea  was  bad. 

fTrrw,  Q.  C,  for  the  defendant,  stated  that  he 
ihonld  oontend  tiiat  this  eonrt  eonld  notantertidn 
the  questioii,  iot  that  the  CLOMlton  tH  Xbn  li^t  of 
the  voters  to  rote  was  one  alone  for  the  sheriff. 

JEaoM. — ^This  is  a  most  novel  objection,  whioh 
wae  not  taken  in  Beg.  v.  Dag,  8  Ell.  &  Bla.  859,  ner 
in  ib  As  CbmuraUp  o^  Semel'HeamtUad,  &  De  O., 
M.  4  Q.  228. 

Gn^  Q.  a— The  sheriff  is  the  only  party  to 
dedde  whether  not  tiie  voters,  who  are  in  fact 
suitors  in  the  Coan^  Govt,  are  duly  analifled,  and 
the  ratum  of  the  Aerifl  being  a  judicial  act,  tUa 
oourt  will  not  review  his  decision  (2  Inst  175). 

JEsoas  waa  heard  in  Teply. 

CocKBUM,  C  J*. — I  am  of  opinion  &at  the  plea 
is  good.  The  sheriff  la  taking  the  poll  at  the 
County  Court  ia  no  doubt  ourcing  jadidal  foniH 
tions.  Cartrinlybefwetiupasaiagof  UieTASTiat. 
c  92,  it  was  his  uudoabtod  duty  to  make  a  temHof 
at  the  tim^  in  tiie  same  way  as  in  the  case  of  aa 
daction  of  memberB  to  serve  in  Farliameut,  when  aa 
we  know,  the  right  of  the  voters  need  at  the  time  of 
the  election  to  be  inquired  into  and  judicially  detar^ 
mined,  and  I  take  it  that  whoe  thme  was  foimeriy 
a  scrotioy,  it  waa  not  intoiM  by  the  ataSoto  that 
tiiere  should  be  an  appeal  to  this  court  instead. 
It  is  true  that  the  scrutiny  has  been  reodwed  prac- 
tically impossible  by  the  Umltation  of  the  time  for 
polling,  which  inecludee  such  a  coarse  being  adopted, 
but  we  cannot  say  that  on  that  account  the  power 
and  duty  of  taking  a  scrutiny  have  been  tranrferred 
to  this  court  miat  the  Act  g<  Farliameut  haa 
'  done,  has  been  to  shorten  the  time  for  voting  to  on* 
day,  and  it  has  substituted  for  the  former  scrutiny, 
which  haa  thus  become  jnuctically  impossible,  the 
oath  of  the  person  who  tenders  his  vote.  It  may 
well  be  that  tiiis  state  of  things  is  open  to  ol^eoticm 
on  the  ground  of  inoonvenience,  but  probably  tte 
Legislature  has  thought  that  upon  the  wbol&  thfr 
rislE  of  proceedioga  for  perjury  whidi  might  fouov 
upon  a  faUe  deolafation,  is  a  sufficient  protectiOB. 

MiKXoa,  LvsH,  and  Hatss,  JJ.,  conemred. 

Jtidgmaa     ^  d^aukaO. 
Attorneys  tac  the  relator,  IfarrHHm  and  Budoknd. 
Mtxaaoj  for  the  defendant,  F.  J.  Hand. 


Bepamd  tar  H.  Iwh  and  B.  Ltnuar.  Saqn.,  HanUtm 
at-Lav. 

JEb  Tbb  ER^n  Aim  Erraors  or  Jonr 
Qsnnnroon  (deceased). 

Rewmt—Ltgacy  dutw—Legaq/  pagabU  aflir  dtatk  of 
an  anmtmt  to  different  ptmm  »  stuossfUM  e&arga- 
abU  at  the  soma  rate  of  dutg—Rate  of  cUtg  dunon 
tmd  lehen  ptu/abU~~Llegacg  Dutu  Act  (SB  Gee.  8, 
c  52),  s*.  6,  9,  12— fo  btgiM-^Praatice. 

J.  G-t  bv  mS,  gam  otf  hit  real  aadptnomU  tttatm  (_mt 
tpteifieaUg  beqruaihed)  to  tnutaeM,  iqton  inat  fa  pag 
an  ammiitif  of  lOOf.  a  gear  to  bi$  mf*  /or  Kfe,  and 
after  her  deceose  to  pag  to  hit  natural  dta^hter,  M. 
ike  atan  of  9001 ;  and  a/»er  ""'^^'^'Py'ij^^ 
bequatt,  then  a$  to  a  caimn  frethM  ffcrffo^ WdA, 


Re  Tbm  &un  an»  Ewbcxb  ow  Johh  Osbbwood  (deceased). 
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Se  Tdb  Estate  aitd  Effect*  of  John  Gbbbkwood  (deceased.) 
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a/to*  the  decease  of  ku  m/e,  upon  tnut  to  pay  the 
rents  and  annual  income  to  be  derived  therefrom  vnto 
his  naturcd  daughter  E.  M./or  her  H/e,  etna  after  her 
death  to  stand  possessed  of  the  said  pvbUc-house,  tn 
trust  for  such  of  the  children  of  the  said  E.  M.  as 
vdght  be  then  Uving,  and  the  issue  of  anv  that  might 
be  dtadf  share  and  mire  {dike.  AvdattotmAereatmie 
4»f  iia  eatatet,  after  oMwering  the  teoeral  purposes 
■foresaid,  Ae  directed  his  said  trustees  to  invest  the 
tamty  and  p<y  two-thirds  of  the  dividends  thereof 
unto  the  said  E.  At.  daring  her  Ufe,  arid  after  h«r 
death  the  principal  to  be  egw^  divided  between  her 
■Mtdren  on  atlaaiing  tuientg-oae  yean ;  the  remaining 
■<nwtkird  to  he  paid  mto  (A«  said  M.  8.  during  her 
lifi,  and  after  her  death  the  prinapal  to  be  equal^ 
mvided  between  her  tAildren.  Bif  a  codicil  to  Am 
wUl  the  testator  stated  that  the  said  freehold  public- 
houM  had  been  sold  and  realised  2200/.,  and  he  there- 
fore revoked  the  devise  of  the  said  public-house  in  his 
toUt  mentioned  in  favour  of  the  saidE.  M.  and  her 
diibtm,  and  in  Zteu  thereof  he  directed  his  eaid  tna- 
tte$  to  stand  possessed  o/ the  sum  ofTSOOL  and  invest 
^eamSf  and  to  pay  the  interest  arising  therefrom 
mto  the  said  E.  M,  for  her  2^  tn  maxner  in  his  said 
'wnfi  exjpressed  with  reference  to  the  rents  of  the  said 
■public  house  so  lold  as  aforesaid;  and  ttfter  her  death 
to  stand  possessed  of  tM  said  sum  of  2200^  for  the 
tow/tr  of  the  cAtUrwi  o/the  said  EM.  a*  in  the  said 
wiS  wiat^mudt  and  he  thereby  gave  and  bequeathed 
the  same  to  them  accordingly.  Upon  the  testtOor's 
dsoA,  Au  tndino  beii^  stiu  <dive,  the  executor  in  the 
residuary  account  deducted  from  the  net  amount  qf  the 
rendue  on  which  duty  was  now  pcyable  the  sum  of 
S900L  whuA  he  claimd  to  detain  to  answer  the  above 
dOttanding  Ixodes  of  €O0L  and  22(M.  The  eoM- 
iiiMstbi»r«  of  Inland  Bmemt,  on  the  other  Aotitf, 
^turned  pmpnent  of  duly  o»  the  said  two  hgadet  as 
kaeingja&n  into  the  ruutte. 

Beli,       the  Qmrt  of  Exchequer  C.B.  and 

Bramodt,  Channell,  and  Gmsby,  BB^,  that  legacy 
duty  at  the  rate  oj  10£.  per  csnt.  was  pa^Ue  at  onee 
by  the  executor  upon  the  two  several  turns  of  &XiL  and 
220/.  By  Kelly,  C.B.  and  Bramwell  and  Channeil, 
BB.  as  to  both  turns,  and  by  Cleasby,  B.  at  to  the 
2200L,  under  the  express  provisions  of  sect.  12  oJ  the 
Le^aev  Duty  Act  (86  Geo.  8,  c  63)  at  "a  legacy  or 
residue,  or  part  of  any  pertTnai  estate  given  over  for 
the  ber^fit  of,  or  so  that  the  tame  shall  be  enjoyed  Inf, 
^afferent  persons  in  succession,  diargetAU  with  duties 
at  one  and  the  same  rate  otuI  that,  accordijig  to  the 
provisions  of  that  section,  or  of  the  Ut,  2)u^ot'  Srd 
teetimu,  of  ZA«  Act,  or  of  the  whole  of  them  taken 
together,  the  Crown  was  entitled  to  that  amount  of 
Aityi  and  by  Cleasby,  B.  as  to  the  6001.  under  sect.  6 
qf  the  same  Act. 

In  this  case,  which  was  a  writ  of  smnmons  from  the 
ExAeguer,  calling  on  the  executor  to  show  cause  wiu/ 
he  should  not  iMiver  an  aecomtt  of  the  deceasetfs 
estate,  and  pay  the  legacy  and  succession  duties  charge- 
able thereon,  the  practice  as  to  the  right  to  begin  being 
stat^  to  have  varied,  the  court  decided  to  hear 
counsel  for  the  Crown  in  4he  first  instance,  (a) 

This  TRs  a  case  of  a  writ  sf  iaainioni  iuued  oat 
of  the  Court  of  Exchequer  at  the  itiit  of  the  Crown, 
under  the  proviaions  of  the  Ctowd  Suits  Act  1855 
(28  &  29  Vict.  c.  19*),  calling  npon  one  William 
McFadzen,  the  executor  of  the  last  wilt  and  testa- 
ment  of  John  Greenwood,  deceased,  and  also 
trustee  of  certain  property  to  which  certain  persons 
became  entitled  as  successors  upon  the  death  of  the 
eaid  John  Greenwood,  deceased,  to  show  cause  why 
he  should  not  deliver  to  the  Commis^oners  of 
Inland  ReTenue  an  account  upon  oath  of  alt  the 


(fl)  Bee  the  cue  ot  Se  Dt  Lanc«}i't  succetnon,  xtKaed  tub. 
sequMitlj  OD  tbe  same  day.  and  reported  pott,  in  wliidi 
tbo  court  hM  that  the  appellant  shonld  begin. 


legacies  and  of  all  the  property  ot  tbe  said  John 
Greenwood,  deceased,  paid  or  to  be  paid  or  admui- 
istered  by  him  as  such  ezeoator  as  annesaid.  And 
also  an  account  of  all  the  property  to  which  or  to 
the  income  whereof  tbe  persons  aforesaid  becsme 
benefidally  entitled  as  such  snocessors  as  aforesiid 
upon  the  deatb  of  the  said  John  Greenwood, 
deceased,  by  reason  of  the  disposition  thereof,  made 
by  the  last  will  and  testament  of  the  s^d  John 
Greenwood,  deceased,  the  predecessor  or  otherwise 
and  of  the  value  thereof,  and  i^o  pay  the  daty 
cbsrgeable  under  the  Legacy  Duty  Acts  apoa  the 
said  legacies  and  property  of  the  said  John  Grera- 
wood,  deoeased.  And  idso  the  duty  obargeabte 
under  tiie  said  Sncoession  Duty  Act  npon  the  s^ 
property  as  sucji  soccession  as  aforesaid  and  the 
costs  of  these  proceedings. 

From  tbe  affidavit  filed  by  the  executor's  sdi- 
citor  in  answer  to  the  said  writ,  it  appeared, 

1.  That  the  said  John  Greenwood,  of  Lirerpocd,  in 
county  of  Lancaster,  licensed  Tictnaller,  duly 
made  mai  executed  hia  last  will  and  testament  in 
writing,  dated  7th  Dee.  1859,  whereby  he  gare  all 
his  real  and  personal  estates  whatsoever  (not  speci- 
fically bequeathed)  unto  the  use  of  Henry  Morris 
and  William  McFadzen,  their  heirs,  executors,  and 
assigns,  npon  the  sevenl  trusts  dedaied 
concerning  the  sama  (Uiat  is  to  aar)  upon  tnist, 
inter  to  pay  Into  tin  hands  of  hu  wife,  Mary 
Greenwood,  tor  her  own  use  and  benefit,  the  clear 
sum  of  100/.  per  annum  during  ber  life,  and  from 
and  after  the  decease  of  his  said  wife  he  directed 
his  said  trustees,  or  tbe  survivor  of  tiiem,  or  the 
heirs,  Ac.  of  such  survivor,  or  other  the  Omstees  or 
trustee  for  the  1^me  being  ot  his  said  will,  to  pi^to 
hlsnaturaldanghter.Hartha  Suteliffe,  tbe  sum  Of  600£ 
for  her  own  use  and  benefit  absolutely.  And  after 
making  several  other  bequests,  then  as  to  all  that 
freehold  public-house  at  Liverpool  called  tbe  Queen's 
Anns,  after  the  decease  of  his  said  wife,  upon  trast 
that  his  said  trustees  or  trustee  for  the  time  bdi^! 
did  and  should  the  rents  and  annual  Inemw  to 
be  dntved  from  tiie  said  Queen's  Arms  unto  iat 
natural  danghter,  Elizabeth  MsArviUe,  fw  her  Hf^ 
and  from  and  after  ber  death ;  then  the  testator 
directed  bis  s^d  trustees  to  stand  possessed  of  the 
said  hereditaments  called  the  Queen's  Arms,  in 
trust  for  such  of  the  children  of  the  said  Elizabeth 
McArrille  as  might  be  then  living,  and  the  issue  <rf 
any  that  might  be  dead,  share  and  share  aliln^ 
And  as  to  all  the  residue  of  his  estate  after  answer- 
ing the  several  purposes  aforesaid,  he  directed  bis 
said  trustees  or  trustee  to  invest  the  same  in  their 
or  hia  names  or  name  as  therein  mentioned,  and  to 
pay  two-thirds  of  the  dividends  derived  therefnan 
unto  the  said  Elizabeth  McArville  during  her  lift 
for  her  own  sole  and  auttrate  use  absolutely,  and 
after  her  death  the  principal  to  be  equally  divided 
between  hw  ehildrea,  share  and  share  alike  oq  their 
attaining  twenty-one  years,  and  the  lawf  ol  iaaue  of 
a  deceased  child,  tbe  remaioing  one-third  thereof  to 
be  paid  unto  the  said  Martha  Suteliffe  during  her 
life  for  her  own  sole  and  separate  use  absolutely: 
after  her  death  the  orindpal  to  be  equally  dinded 
and  paid  between  and  to  Mch  of  ha  children.  And 
by  a  codicil  to  bis  will  bearing  date  the  81st  day  of 
March  186S,  the  said  testator  sUted  that  the  said 
freehold  public-house  called  the  Queen's  Arms,  had 
been  sold  and  realised  2200L,  and  he  therefore  re- 
voked the  devise  of  the  said  public-house  in  his  will 
mentiooed  in  favour  of  the  said  Elizabeth  McArville 
and  ber  ohildfen ;  and  in  lieu  thereof  he  directed  his 
said  trustees  or  trustee  to  bniA  the  sum  of  2200/., 
and  invest  the  same  in  their  or  his  names  or  name, 
and  to  pay  the  interest  to  arise  therefrom  unto  the 
said  Elizabeth  McArville  for  her  life  iu  manner  in 
his  said  wilt  expressed  with  reference  to  the  rents  of 
the  said  public-boose  so  sold  as  afdresa^  and  after 
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ber  death  to  lUnd  poHemd  of  the  Hud  Bum  of  300/. 
toe  the  benefit  at  tte  children  of  the  a^d  Elizabeth 
McArriUe  as  in  the  Mid  will  mentioned,  and  the 
testator  thereby  gave  and  bequeathed  the  said  2200JL 
to  them  acoordingly.  And  after  revokiag  one  other 
diTiie  the  aaid  testator  in  all  other  respects  con- 
ftmedhiaaaidwiU. 

2.  Hut  die  said  testatOT,  John  Oremvood,  died  on 
or  about  the  4th  Hay  and  probate  of  Us  said 
vill  was  granted  on  or  about  the  8th  June  1868  to  the 
■aid  Wilfiain  UeFadno,  the  sorriTing  ezacator,  the 
■aid  Hemy  l£orris  having  died  in  the  testator'i 
lifetime. 

8.  That  Ha^  Grenwood,  the  widow  of  the  said 
testator,  John  Greenwood,  is  still  living. 

4.  IbMX  the  zesidoary  accounts  of  the  personal 
estate  and  of  moneys  arising  oat  of  die  real  estate 
of  the  said  John  Greenwood,  were  duly  prepared  by 
the  executor  on  the  I9th  June  1867,  for  the  purpose 
of  the  amount  of  legacy  daty,  payable  in  respect  of 
the  beqoests  oontained  in  the  said  will  being  duly 
asacssod,  and  that  the  net  amount  of  sudi  residuary 
panonal  estate  and  mon^  amounted,  aeovding 
to  the  statement  in  such  acoooQti,  to  the  lom 

of  Mm   8  6 

That  from  snchnetamouat 

the  executors  claimed 

to  be  allowed  to  make 

the  following  deduc 

tkm:-~   

Detained  to  pay  ont- 

Manding  legacies   £2800  0  0 

Annnities: 

Thomas  Greenwood  ...     49   9  10 

Bannah  Carter    88  U  1 

MaiT  Oreoiwood  Badi- 
bona   881  16  7 

Uaiy  QrsBDwood,  tea* 
talari  widow,  bom 

17th  Sept  1797    761  19  0 

  4081  15  6 


Leaving  asneC  reeidiM  on 
which  do^  was  pay- 
able   £m  8  0 

That  the  aaid  aoommts  were  duly  temlered  by  the 
ezeeator  to  the  Commissioners  of  Inland  Bevenue ; 
bat  were  refused  at  the  office  of  the  said  commis- 
ncmers  on  the  gromid  that  they  were  Incorrectly 
drawn,  the  said  commissioneTS  claiming  the  pay- 
■lent  of  duty  upon  two  legacies  oi  600JL  and 
2900^  they  having,  according  to  their  view 
of  the  «asi^  taUm  into  the  rraidue.  The  exe- 
eater,  however,  declined  to  pay  the  daty 
opmi  snch  trades  until  after  the  death  of  the 
aaid  testator's  widow;  bat  he  offered  to  pay  the 
sum  92113$.  lOd.  for  the  duty,  after  the  rato  of 
lot  par  oenL  tqran  the  sum  of  9»0L  8i^  the  said 
iHodne  and  monctf  a  to  which  he  claimed  to  be 
entitled,  and  to  retidn  for  the  use  ot  the  said 
ElizabeA  McArville  and  Martha  Sutdiffc^  being 
natural  child  run  of  the  deceased. 

6.  That  the  said  William  HcFadzeo  has  paid 
Aaty  on  the  annnities  left  to  the  several  parties 
BMitioned  in  the  said  will  and  also  ainressed  his 
niadliifss  to  pay  doty  on  the  reeldo^  diiffticliiig 
the  afontaid  uma  o/ 2aX>t  and  600£ 

6.  Thatthesaid  William  McFadzen,  before  paying 
the  duties  claimed  npoa  the  said  residasry  estate,  is 
desiroas  of  obtaining  the  opinion  of  this  honoanble 
eonrt  whether  or  not  duty  U  payable  upon  the  sums 
of  2200i  and  600^  (beiag  legacies  left  by  the  testa- 
tor  to  his  two  natural  children  Elizabeth  McArviUe 
and  Martha  Sotoliffe,  to  be  paid  to  them  after  the 
deeeaie  of  the  testator's  wife)  (who  is  stiU  living) 
attnce^  or  whether  the  payment  of  the  said  duty 
onght  to  be  postponed  until  the  fioal  distribation  of 
the  said  teatatn's  reaidaaty  personal  estate  after 


the  death  of  the  widow  at  the  said  testator,  the 
lud  two  legatees  being  the  persons  entitled  to  the 
ssid  residue. 

The  following  sections  of  the  Legacy  Duty  Act 
(86  Geo.  8,  c  62)  were  referred  to  and  relied  on  as 
material  to  the  case. 

SecL6: 

By  tUs  Motton  th»  duties  thercbr  Impoesd  sban  in  all 
cuea  In  which  It  U  not  thareby  otherwise  proridwd,  be 
kcoonnted  to,  utnrerod,  and  paid  by  the  paraon  or  peroons 
having  or  taldng  th«  burthen  of  the  axecntkui  of  the  wiU. 
ko.,  or  tha  admlniatiatioD  ol  the  personal  eetete  of  anr 
peraon  deceased,  upon  retaining  for  hia,  her,  or  tlMir  own 
benefit,  or  for  the  beneflt  of  anj*  other  person  or  peraons,  ot 
any  la^or  ^r  part  of  aay  legB07,  or  of  the  raslane  of  anr 
peraoul  aatat«,  or  any  part  of  snch  realdn^  which  be,  aha, 
or  ttaer  iball  be  entitled  to  retain,  either  in  hla,  her,  or 
their  own  right,  or  In  the  right  or  for  tba  benefit  ot  mstj 
other  pentm  or  paraona,  and  alao  upon  delivaiy,  pavmenc, 
or  other  satisfaouon  or  diaoharge  wh&te*ev  of  anj  IwaOT, 
ftc.,  to  which  anj  other  person  or  peraons  shall  be  antuled. 

By  sects.  8,  10,  and  11,  the  duties  payable  on 
legadea  riven  hr  way  of  annuity,  whether  annually 
or  for  Ule  or  lives,  or  for  yeui  determinable  on 
life  or  Uvea,  or  fw  years  or  other  period  of  tim^ 
and  the  duty  «i  legacies  whose  value  can  only  be 
ascertdned  by  application  of  the  allotted  fond,  and 
the  manner  to.  cuculating  the  same,  and  Ot  the  pay- 
ment thereof  are  prescribed. 

Sect  9: 

That  the  value  of  aaf  legactr  idvea  by  wsj  of  aannl^  tax 
any  life  or  Uvea,  or  tat  years  oetennlnaUe  on  any  Ifle  or 
Uvea,  or  for  years  or  other  period  of  time,  and  charged  on 
and  made  payable  oot  of  any  other  leMoy  et  lagaoias,  shall 
be  oalonlated,  asd  tha  duty  shall  be  charmd  thnaon,  in  tba 
same  uannar  aa  hereinbef(m  dlieoted  with  roapact  to  other 
annuities  (sect.  8) ;  and  the  dutr  on  the  lent?  charged 
with  suoh  annuity,  if  kdt  dutr  snail  be  payable  for  audi 
legacy,  shall  be  «ilcnlateit  on  toe  valna  of  anch  lega^  after 
dednctlng  the  value  of  Bn<i  annui^,  and  the  dn^  for  snch 
annuity  shall  be  paid  by  the  person  or  pemona  entitled  to 
the  legacy  or  legaoiee  charged  with  Bn(flt  annuity,  by  four 
equal  quarteriy  naymauta^  In  the  Mine  manner  aa  the  nuna 
muld  De  payable  aooordmg  to  the  provialoina  hereinbefore 
contained,  if  suoh  annul^  had  been  a  direct  gift  to  the 
annuitant  and  sntdect  to  the  Uke  proviso  In  case  Such 
annuity  snail  determine  before  four  years'  payment  abaU 
beoomeduej  and  the  p^ment  which  Bball  be  mod*  for  suoh 
duty  abaU  be  retained  ttf  the  person  or  persona  paying  ttis 
■ame  out  of  the  first  four  years  payment  of  soob  aaorltr,  U 
so  many  shall  become  doe,  or  out  of  so  many  of  sash  pay- 
ments as  shall  become  due  by  equal  portions. 

Sect  12: 

The  duty  payable  on  a  legacy,  or  restdne,  or  part  of 
reaidne  of  any  personal  eatate,  given  to  or  for  the  bweflt  of, 
or  so  that  t^e  same  shall  be  enj(^ed  by,  <Uf«r«nt  ptraon*  m 
«wcM*Km,  who  Shalt  be  ohaxgealue  with  the  dntiaa  hereby 
Imposed  at  m»  and  tha  Mm*  rMt,  abaU  be  (diaiged  upon,  aira 
paid  out  of,  the  legaoy  or  remdue^  ae  part  of  residue  so 
given,  at  in  lh«  com  of  a  Ugaxv  to  one  vmon ;  and  where  any 
legacy  or  residue,  or  part  of  reddoe,  ehall  be  given  to  or  for 
the  benefit  of ,  or  so  that  the  same  shall  be  enjoyed  by 
different  persona  in  sunoession,  some  or  one  ot  whom  ■hau 
be  chargeable  with  no  dutr,  or  some  ot  whom  shall  be 
ohargeable  witli  different  nias  ot  duty,  so  that  one  rate  of 
duty  oannot  be  immediately  charged  thereon,  an  persons 
lAo,  under,  or  in  oonaequenoe  of  any  such  beaueat,  ahall  be 
^attil^Ki  tor  life  only,  or  any  otJier  temporary  interait,  shall 
be  ohargeable  with  the  duty  in  respect  ot  such  baqusst  in 
the  same  manner  aa  if  the  annual  produce  thereof  had  been 
given  by  vray  of  aunoltr;  snd  inch  persona  respectlTely 
shall  be  BO  chargeable  with  such  duty,  and  the  same  ahall  be 
payable  when  they  ahall  reapeotlvelv  become  entitled  to  and 
begin  to  receive  such  produce,  and  ahall  be  paid  by  equal 
portions  during  the  aforesaid  term  of  four  years,  if  tney 
Shan  BO  lOBg  oontinae  to  reoeire  snob  jvoduoe ;  and  where 
any  otter  partial  interest  shall  be  given  or  shall  arise  out  of 
saeih  proper  tf  so  to  be  enjoyed  in  snooeseion,  the  duty  on 
suOh  paroal  mtereet  shall  oe  charged  and  paid  in  the  same 
"^"Tiw  as  the  duty  la  hereinbefore  directed  to  be  charged 
and  paid,  in  like  eases  ot  partial  interests  charged  on  any 
pn^erty  given  otherwise  than  to  diflarent  peraona  In  sua. 
oeealon;  and  all  and  every  person  and  persons  who  shall 
become  abatdutely  antitled  to  any  such  legacy  or  reeidne  or 
part  of  restdne  so  to  be  enjoyed  in  sncoeasion  shall,  when 
and  as  anch  person  ot  parsons  respectlTely  shall  receiTe  the 
same,  or  begin  to  enioy  the  benefit  thereof,  be  chargeable 
with  and  pay  the  duty  for  the  aame  or  suoh  part  thereof  as 
shall  he  so  reoelved,  or  of  all  the  benefit  shall  be  >o  enjoyed. 
In  the  me  manner  as  if  the  same  had  oome  to  such  peraon 
or  persona  immediately  on  the  death  <A  the  person  by  whom 
suoh  property  eball  have  been  given  to  be  enjoyed,  or  in 
such  manner  that  the  same  shatlDa  enjoyed  In  anoc^s^oa. 
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Rt  Thb  EiTATB  ASD  EppsCTS  OF  JoHv  Obbktwood  (dcceued.) 


fEx. 


The  £ofiator^6«nera;  (Sir  J.  D.  Coleridge,  Q.  C), 
with  him  were  the  Attornof-Oeneral  (Sir  R.  F. 
Collier,  Q.  C.)i  O.  Button,  commenced  to  argue 
fliit  cue  en      pirt  of  tlie  Crown,  when 

C  CrompUm^  who  appeared  to  ehow  came  on  the 
part  of  the  ezecator,  claimed  tiie  right  to  begin. 

Km.T,  C.  B.  (alter  wwan  eonanUatio&  od  the 
bench). — According  to  what  I  am  infonned  the 
practice  haa  been  in  aach  cum^  I  think  we  ehoold 
fiiBt  hear  Mr.  Cromptoo  dww  cuaa. 

The  StHeiutr-ChMrtiL—lham  bo  wUi  to  interfere 
with,  n(»  bare  I  any  experience  of  what  the  prac- 
tice bai  been  in  inch  caaea ;  bat  I  am  told  that  it 
haa  been  both  waya  in  tbia  oonrt.  It  certainly 
aeemi  uKne  conTenient,  if  X  may  he  allowed  to  aay 
ao,  the  Crown  ihonld  let  the  other  side  know 
how  they  pat  their  claim,  becanoe,  f^ng  to  Batisfy 
the  eoart  Aat  they  are  entitled  to  this  duty,  a  great 
deal  of  time  would  be  uved. 

BRAmnox,  B.— J  do  not  Temendicr  soeh  a  caie 
M  thii  before.  What  wonld  happen  if  no  one 
appealed  on  tiw  other  aide  f 

The  SoUeitor-  Gaurtd, — apprehend  I  ihould  faaye 
to  satiafy  the  ' court  why  they  should  make  the 
executor  pay  the  duty  clamed  from  him. 

Bjulhwbix,  B.— I  ihoold  hare  tboogbt  so,  too. 

'SmuL-Wy  C  B.— If  the  praetiee  haa  at  all  varied 
we  most  settle  the  qneation  for  omdros.  We  will 
tiierefore  bear  connsel  for  the  Crown  in  the  first 
instanea  in  the  present  case,  (a) 

Tba  SoEdtor-Otiien^  on  the  part  of  the  Crown, 
then  proceeded  to  argue  aa  follows Tbe  point  is, 
whether  ^SOOJ^  the  upit&l  ai  wfaidi  is  not  to  be  paid 
nntil  after  the  decease  of  a  certun  person,  onti^t  or 
onght  mA  to  pay  dnty  at  the  praaant  tim^  and  it 
ariaaa  on  the  oonatmetita  of  the  testatftf's  will. 
^■LLT,  CB. — Does  it  not  tnm  on  the  Legacy 
i>niy  Ant,  the  qnestim  being,  as  I  take  it,  whether 
10^  per  cent,  legacy  dn^  should  be  paid  at  once,  or 
npon  the  death  of  the  widow,  when  the  legaOT  is  to 
take  effect  in  faronr  of  the  illei^timate  (^ilaren  ?1 
With  submission,  it  depends  on  the  conatmction  of 
the  wUL  The  qneation  is,  la  the  property  or  bene- 
ficial interest  in  this  money  at  the  present  moment 
in  the  widow  or  in  the  ill^timate  children  of  the 
testator  ?  If  in  the  widow,  then  it  is  conceded  that 
the  10/.  per  cent,  duty  ought  not  to  be  paid  by  the 
executors:  bat  if  on  the  true  constamotion  of  the 
will,  tha  children  have  the  present  interest,  subject 
only  to  tiw  WOL  a  year  to  the  widow,  then 
they  onght  to  pay  the  dnty  at  once.  On  the 
true  conatmctitm  of  the  wiU,  Uie  whole  realty 
and  persMialty  are  charged  in  the  hands  en 
the  trustees  witii  lOOL  a  year  to  the  wife,  t^e 
2800f.,  and  the  diridends  arising  from  its  inTest- 
ment,  are  by  the  oodlcil  put  in  ezaetly  tha  same 
poaltion  as  the  raoelpts  of  thepnblic-hoase  would 
have  been  ia  if  not  sold.  [Kbllt,  C.B.— How 
nnder  the  terms  of  the  will  can  thia  legacy  of  2200/., 
which  is  to  be  divided  amongst  sereral  children, 
take  effect  until  Hrs.  HcArrille's  death,  she  having 
a  life  interest  1*1  The  execntor  has  fnmiahed  an 
aoBonn^  and  cuims  oertain  dednotions  from  the 
reaidue.  The  residue  paases  at  onoe  into  the  bene- 
ficial poasession,  in  different  measures  and  degrees, 
of  the  two  illegitiniate  diildren,  and  npon  that 
residue,  whatever  its  amount  may  be,  the  execntor 
ia  bonnd  to  pay  legacy  duty,  and  he  does  not 
dispute  that  it  is  so ;  but  the  question  ia  what 
dednotions  fran  the  residaa  be  has  a  right  to  claim. 
fBnAanrBLL,  B.-^  laaderatand  the  matter  rightly, 


(a)  Batssstbscwsof  X«I)s£aiwq'sMMaiHlm,t«pii>ted 


when  a  Ittgney  is  payable  to  certain  peraona  after  a  life 
estate,  the  legacy  ia  not  due  until  tdter  the  life  f^ 
in.  Why  then  are  these  persona  called  npon  to  pay 
10  per  onnt.  i^on  this  SMKM.  now  71  Becaose,  on 
the  tme  ooostraetien  of  the  will,  ft  la  port  of  the 
residae,  and  the  resldne  haTing  passed  into  their 
beneficial  possession  the  duty  ought  to  be  pdd. 
They  are  uaMe  to  pay  npon  the  general  reeidne, 
sad'  BO  legacy  duty  ia  payable  at  once  thereon.  The 
will  operUea  aa  a  gift  tn  prttaoi  of  the  entire  estate 
to  the  resldiiaiy  legatees,  subject  to  tiie  annuity, 
and  diere  is  no  pnnse  in  the  sueoeeaton  as  reaans 
the  600^  and  S200i:,  the  danghtws  or  their  chUdrea 
being  entitied  to  the  intermediate  income  thereof 
aa  reaiduary  legatees  during  the  widow's  lifetime; 
It  will,  perhaps,  be  contended,  contra,  that  Ais 
2800JL  is  a  security  for  the  annui^  to  the  widow; 
but  the  execntor  has  retained  761L  19a.  to  answer 
the  puR^iase-mooey  of  an  annuity  10011,  aooord- 
ing  to  the  widow's  age,  and  he  cannot  have  it 
both  ways  and  the  2800/.  also,  as  by  the  aceount  be 
dainu  to  do.  With  regud  to  BOOL  of  tiie  28001; 
the  Isgatee  is  entitled,  tiuuf^  not  to  the  sum  itself 
nntil  after  tiie  widow's  destii,  yet  to  the  interest  U 
it  now,  there  bedng  no  trust  for  accnnmlatioa. 
Legacy  duty  is  payable  at  onoe  upon  the  whole  tX 
the  corpui  oi  the  estate,  except  the  7611. 10s.,  eitber 
aa  being  legacies  retained,  or  as  oonstitnting,  nntil 
the  time  of  retainer  arriTes,  part  Ot  the  geneiat 
residue  of  the  testator's  estate. 

Cnmmton,  f  the  exeoutor,  eowtra,  showed  oaose 
in  obedience  to  the  writ  of  aummona.  The  account 
tendered  is  correct,  and  the  execntor  ia  not  liable  to 
more  du^  than  1^  anoh  account  he  charges  himself 
with.  The  annuitiea  given  1^  the  will  htw  been 
capitalised  according  to  the  Act  at  4d/,  3SL,  8811 
and  7611  respectively,  for  tbe  purposes  of  assessing 
the  dnty  thereon,  which  has  been  paid.  The  2800/. 
haa  been  put  aatde  by  the  executor  because  the 
legatees  are  not  entitled  to  eitber  principal  or  inte- 
rest nntil  after  tbe  widow's  death.  Wen  the 
encntor  to  invest  the  catdtaiised  amounts  and  po^ 
chase  these  annuities  in  order  to  enable  him  to  pay 
the  S600/1  at  once,  he  would  commit  a  breach  <a 
trust.  No  legacy  duty  is  payable  ao  long  aa  tbe 
annuity  exists.  [BsAinvBLL,  B.— Upon  what 
section  of  the  Act  do  you  found  that  statement^] 
The  Sib  section,  iririM  fa  the  prindpal  section 
relating  to  the  present  qnestion,  mans  the  dv^ 
payable  when  the  executor  mtber  retains  the  legacy 
for  tiie  benefit  of  tiie  persons  entitled,  or  pays  it 
over  to  them,  and  the  Crown  is  not  entitled  to  duty 
until  that  period.  The  will  oontoina  no  direction  to 
the  executor  to  aooelerate  the  coming  into  pos- 
session of  the  retidue  by  pnrcharingtan  annui^  for 
the  wife.  But  he  has  to  pqr  these  annuities  out  of 
the  corpus  at  the  property  remaining  in  his  hands. 
The  whcde  amount  is  uncertain  and  contingent,  and 
cannot  be  really  estimated  until  it  is  known  what 
really  comes  into  poaaeasion  on  the  widow's  death, 
he  can  only  be  liable  now  to  pay  dufrf  on  the  san^os 
dividends  after  tiie  annn^  is  satisfied,  as  ha  mey 

Ey  them  over  from  time  to  time  to  the  resMoaiy 
jatees.  The  9th  section,  relied  on  coMra,  mefdy 
s^  tiiat  duty  is  to  be  payable  on  the  annuities;  it 
doea  not  aay  how  it  ia  to  be  paid  on  tiie  legacies  ff 
they  are  not  received  nntU  after  the  anonitant's 
death.  The  section  referred  to'ap|diea  to  the  ease 
of  a  legacy  p^«Ue  at  once  with  an  annuity  ont  of 
it.  Tliese  two  svas,  9B0L  and  SSOO/.,  cannot,  it  Is 
submitted,  be  considered  as  part  of  the  retidue. 
Sects.  9  and  12,  as  to  paymsnt  of  duty  on  a  legacy 
charged  with  an  annnfcy,  a^ily  where  tbe  legacy" 
payable  at  once.  Here,  by  the  will  tbe  lega^  !■ 
deferred.  But  tiiat  these  legatees  are  entitled  to 
the  BvrnlnB  income  dnriw  ttr«idow^  life,  tt«e 
wooU  be  i»  ofadm  hjgtiK^^ics^^g^lQinni*' 
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The  tPStator's  intentioa  obviously  was  that  there 
fboutd  be  no  distribation  of  the  residue  until  his 
wife'a  death,  the  annuities  beinji  his  first  object. 
The  executor  cannot  accelerate,  and  the  Crown  has 
no  right  to  insist  upon  his  accelerating,  the  trusts 
of  the  wilL  It  in  ra-y  probable,  lookios  At  the 
terms  of  the  will  and  codicil,  that  the  testator  was 
not  certain  whether  or  not  the  income  of  his  estate 
would  be  more  than  enough  to  pay  these  annuities. 
If  otherwise,  why  did  he  not  devise  the  rents  of 
the  public-house  at  once  to  Mrs.  AfcATrilte  P  The 
2200i  is  a  security  for  the  wife's  annuity.  The 
annual  pnxsseda  are  part  of  the  residue,  ud  must 
be  inTCtted  as  much  as  any  other  part  of  the  lesldae 
which  is  Qot  as  yet  distributable,  until  the  proper 
time  of  distribution.  He  referred  also  to  sect.  10, 
and  aabmitted  that  the  account  was  i^t  and  tbe 
•xecQbv  entitled  to  judgment. 

C  Hatto*  repHed.— There  ii  no  ozpiess  trust  fbr 
aocnmnlation  in  the  will,  and  the  Implied  trost  to 
that  effect,  whidi  seema  to  be  relied  on  by  the  other 
tide,  cannot  avail  against  the  express  and  absolute 
gift  ot  the  residne.  The  eorptis  of  tbe  estate  is 
admittedly  more  than  enough  to  pay  all  the  annui- 
ties and  ttieae  legacies,  and  to  leave  a  surplus  be- 
tidea.  The  Crown,  therefore,  i>  entitled  to  the 
whole  daty  atonoe  upon  the  residue  under  the  12th 
aeetion;  the  policy  of  tbe  Act  being,  too,  it  Is  to  be 
lemembered,  to  aocderate  the  payment  of  duty. 

Kellt,  C.  B.— lam  of  opinion  that  the  Crown  is 
entitled  to  tiie  judgment  of  the  court.  The  ques- 
tion arlaea  as  to  two  sums  of  2200/.  and  6001,  and 
tbe  annnal  proceeds  of  both  sums  for  a  certain 

Sriod  of  time,  or  nntil  a  tertain  event  shall  happen  ; 
ow,  in  order  to  determine  this  question  acceding 
to  the  provisions  of  the  Act  of  Parliament,  we  must 
first  aacertain  what  is  Che  legal  effect  of  the  will 
Ukea  together  with  the  codicil  thereto.  Now,  it 
appears  that  the  testator,  who  was  possessed  of, 
among  other  things,  a  freehold  public-house,  and 
oooaiderable  personal  property,  made  tiiis  will,  by 
which  be  bequeathed  to  his  wife  an  annuity  of  100/., 
to  be  charged  and  chargeablf  upon  the  whole  of  his 
real  and  personal  estate.  In  his  lifetime  it  appears 
that  he  had  disposed  of  the  public-house  mentioned 
in  his  will,  and  accordingly  by  a  codicil  he  left  the 
produce  or  what  is  aoppcwed  to  be  the  nett  produce 
of  the  pnblla  house,  namely,  the  sum  of  2200^. 
to  his  danghter,  Mrs.  M*ArviUe,  f6r  life,  and 
the  remainder  to  ber  children.  And  the  sum 
(rf  600/.,  which  is  clearly  part  of  his  personal 
estate,  and  has  nothing  to  do  with  the  possession  of 
tbe  poblic-house,  he  by  his  will  left  to  his  daughter 
Maltha  SntdifFc^  but  to  be  payable  to  her  only  at  the 
death,  or  from  and  after  the  death,  of  hit  wife. 

Sow  the  question  ariiea  when  and  in  what  form 
and  manner,  looking  to  the  whole  of  the  provisions 
of  tfais  will  and  to  the  Act  oi  Parliament,  the  legacy 
doty  is  payable  upon  those  two  sums  of  600/.  and 
2200JL  ?  We  must  deal  with  them  separately,  be- 
cause the  right  of  the  aeveral  legatees  to  them 
arises  under  very  different  ciranmstances.  First, 
u  to  the  mOL ;  the  testator,  as  I  have  observed, 
bring  possessed  of  a  considerable  personal  estate, 
and  having  bequeathed  several  legacies  which  are 
admitted  to  have  been  provided  for,  and  are  not 
now  in  question,  left  this  annuity  of  \O0L  to  bis 
wife.  It  appears  tiiat  hia  personal  estate  la  of  very 
oonsiilerable  valoe,  t»r  exceeding  the  value  of  this 
annuity,  for  tlie  executor  claims  to  retain  28001  of 
the  personal  estate  in  his  hands,  independently  of 
and  over  and  abov«  the  sum  of  761^  19s.,  the  value  ' 
of  the  annuity  of  100/.  to  the  widow.  Now,  on 
looking  at  the  9th  section  of  the  Act  of  Parliament, 
«e  ace  enaUed  at  once  to  dinniss  from  tbe  cas^ 
and  to  set  a^  all  reference  vbaterar  to  tUs 
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annuity,  or  its  value.    By  that  section  of  tbe 
Act,  where  an  annuity  is  bequeathed  payable  out  of 
the  personal  estate  of  a  testator,  the  mode  to  be 
adopted  for  the  payment  of  the  legacy  duty  is  this  : 
the  legacy  is  to  be  valued,  and  then  the  duty,  if  any 
be  payabU,  is  to  t>e  paid  Igr  the  annuitant  in  the  way 
pointed  out  in  the  Act,  upon  the  value  of  that 
annuity.   Then,  with  regard  to  the  rest  of  the  per- 
sonal estate,  which  may  be  termed  the  residue,  if 
it  be  fluflicient,  the  value  of  that  annuity  is  to  be 
deducted  from  tbe  whole  amount  of  the  personal 
estate  upon  which  it  is  charged,  and  wbatever  is  the 
residne  the  legacy  duty  becomes  payable  on  that 
according  to  taw,  that  is,  aocordmg  to  the  otiier 
directions  of  the  Act  of  Parliament  applicable  to  the 
legacy  or  residue  in  question.  Well,  deducting  that, 
it  appears  clear,  from  the  account  rendered  by  the 
executor,  that  he  baa  become  possessed,  indepen- 
dently of  all  other  claims,  of  2800/.,  plus  the  761/;  the 
value  of  the  annuity.   We  haveflnt,  then,  to  deduct 
firom  that  the  aggregate  of  those  two  sums,  and  then 
we  find  that  the  executor  baa  in  his  hands  the  clear 
net  sum  of  2890/^,  the  residue  of  tiie  personal  estate 
of  the  testator,  and  we  are  now  to  consider  what  and 
when,  that  is  to  say,  what  is  the  duty  payable,  and 
when  ia  it  payable  upon  that  residue?   Now  that  is 
divided  into  two  sums,  and  first  in  respect  of  the 
sum  of  600L   In  order  to  determine  what  legacy 
duty  is  payable    upon   the    600i!.,    and  when 
it  is  payable,  we  most  look  to  the  whole  of 
the '  provisions  of  the  will  in  relation  to  this 
sum.     It  is  a  part  of  the  residue.   Before,  there- 
fore, we  can  determine  how  it  is  bequeathed,  and 
consequently  in  what  manner  legacy  duty  is  to  be 
imposed,  we  must  take  the  residoary  clause  of  the 
will  into  consideration,  together  with  the  clause 
bequeathing  this  sum  of  600/.  to  Martha  Sutcliffe ; 
and,  taking  the  whole  of  the  will  together,  its  effect 
is  obviously  tfais :  tbe  residue  is  bequeathed,  in  the 
first  instance,  to  executors,  and  they  are  to  hold 
upon  trust  only  to  invest,  from  time  to  time,  the 
auooal  rents  wid  proceeds  of  the  personal  estate ; 
and  with  regard  to  the  whole  of  the  residue  or 
annual  proceeds  and  capital,  It  is  bequeathed  and 
dispviaed  of,  in  the  first  instance,  in  this  way  :  two- 
thirds  to  Mrs.  McArville,  who  ia  the  teetator'a 
natural  daughter,  for  her  life,  with  remainder  at  her 
death,  the  capital  to  l>e  divisible  and  to  be  divided 
equally  among  her  children ;  and  with  regard  to  the 
other  third,  it  is  bequeathed  to  Mrs.  Sutcliffe,  utd 
at  her  death  to  be  divided  among  her  children.  So 
that  included  the  capital  of  the  sum  of  600/.,  with 
which  alone  we  are  dealing  now.   But  I  may  add, 
to  avoid'  any  complication,  or  any  question  arising 
upon  what  might  have  altered  the  effect  of  the  Act 
of  Parliament,  as  applicable  to  these  legacies,  that, 
witii  respect  not  only  to  Oie  QOOL,  but  to  the  9200/., 
and  with  respect  to  the  annual  proceeds  of  both 
those  soma,  until  tiie  one  and  the  other  would 
become   payable,  that   is,  with  respect  to  the 
whole  of   the  residue   of  the  personal  estate, 
the  whole  aggregate  sum  of  28001  is  bequeathed 
in  some  way  or  another,  or  payable  at  some 
time  or  times  or  uiotfaer,  to  Mrs.  McArville  and 
her  children,  and  to  Mrs.  Sutcliffe  and  her  children. 
Now  these  legatees  are  all  strangers  in  blood 
to  the  testator,  and  each  and  every  of  them  liable 
to  \0L  per  cent,  legacy  duty  upon  whatever  may  be 
the  amount  of  their  legacies.   Then  we  have  to  see 
next,  in  what  way  these  l^acies  are  payable,  in 
order  that  we  may  determine  whether  thers  ii  any- 
thing in  the  effect  of  the  dispo^tioos  In  the  will  that 
would  disentitle  the  Crown  to  claim  at  once,  upon 
the  ground  of  the  residue  being  asoertitined,  which 
it  is  at  2800/:,  and  tbe  legacy  duty  being  payable 
immediately  upon  that  entire  sum.   When  we  look 
to  tbe  residuary  clause  its  effect  is  th^— the^hole 
niidne  (let  it  be  in  vhaterer  way  and  at  whatmr 
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time  it  mMj  ui»e)  U  beqaeathed  u  to  two-thirds  to 
Mrs.  HcArrille  and  her  family,  and  as  to  the  re- 
nuUning  third,  to  Mrs.  Sntcliffe  and  her  family.  A 
qaestion  has  been  raised  as  to  how  those  aoiiual 
proceeds  are  to  be  disposed  of  in  the  meantime,  and 
until,  at  all  events,  this  sum  of  QOOL  shaU  become 
payaUe,  which  is  not  until  the  death  of  the  widow, 
who  is  still  aliTe.  Looking  at  the  residnary  clause, 
I  am  of  oi^nion  that  the  anooal  proceeds  of  this 
som  of  GOOL  fall  into  the  residue,  and  become  pay- 
able under  the  residuary  bequest  in  the  proportion  of 
the  two-^irds  and  one-third  to  the  two  ladies  before- 
mentioned,  and  ultimately  to  their  children.  Then 
how  stands  the  legacy  of  600^  op&rt  from  ao^  other 
obligations  arising  out  of  the  other  proTisions  of 
this  will  F  Why,  this  600/.  parcel  of  the  residue  is 
left  during  the  life  of  the  widow  to  Mrs.  McArviUe 
and  Mrs.  Sutclifie,  in  the  proportion  of  two-thirds 
and  one-third,  and  at  the  death  of  the  widow 
altt^ther  and  at  once  to  Mrs.  Sutclifle.  How 
then  stands  the  case?  It  is  exactly  and  pre- 
dsely  a  case  within  the  provision  m  the  12th 
seotton  of  the  Act  of  86  Gea  S,  a  63,  which  enacts 
"lliat  the  du^  payaUe  on  a  legacy  or  residue  or 
part  any  personal  estate,  given  to  or  fur  the 
benefit  of,  or  so  that  the  same  shall  be  enjoyed  by 
different  persons  in  succession,  who  shall  be  charge- 
able with  duties  hereby  improved  at  one  and  the 
same  rate,  shall  be  chaiged  upon  and  pud  out  of 
the  legacy  or  residue  in  part  of  residue  so  given,  as 
in  the  case  (tf  a  legacy  to  one  person."  l^en  here 
Is  a  legacy  of  600/.,  of  the  annjal  procseds  of  it 
during  the  life  of  the  widow  of  the  testator  in  the 
proportions  before-mentioned  to  Mrs.  McArville 
and  to  Mrs.  Sutcliffe,  «n.l  on  the  death  of 
the  widow,  of  the  whole  of  it  to  Mrs.  Sntcliffe. 
Both  Mrs.  McArville  and  Mrs.  Sntcliffe  are 
strangers  In  blood,  and  so  are  liable  to  the  duty  of 
10  per  cent,  within  the  precise  words  of  this  pro- 
vision of  tlw  Act,  that  is  where  tiie  duty  is  thereby 
imposed  at  one  and  the  same  rate.  Zt  is  clear, 
therefore,  that  the  legacy  of  6O0L  is  to  be  dealt  with 
by  the  Crowa  with  respect  to  ^eir  claims  of  duty, 
flzactfy  as  if  it  had  been  a  legacy  of  &30L  to  one 
person  aUne.  The  qoestioa  has  been  raised 
vhethor,  looking  at  the  pecoliar  terms  of  the  re- 
siduary clause,  the  annual  proceeds  of  the  6OOJL  are 
payable  in  the  meantime,  and  during  the  life  of  the 
widow,  to  Ae  two  jointly — that  is  to  Mrs.  McArville 
and  Mrs.  Sntcliffe,  or  whetiier  they  are  to  accumu- 
late untU  the  death  of  tlra  widow,  and  then  to  be 

GyaUe  rither  to  the  two  w  to  the  one,  as  it  mqr 
?  I  think  that  the  effect  of  this  clause  is  that 
the  annual  proceeds  are  not  to  accumulate^  but  timt 
they  are  liable  to  be  dealt  with  in  the  same  way  as 
the  dividends,  interest,  or  annual  proceeds  of  the 
rest  of  the  residue  of  the  per'  onal  estate — that  is  to 
say,  they  are  to  be  given  to  those  two  persons  io  the 
proportions  provid»l  by  the  wilL  But,  if  it  he 
otherwise,  whether  the  payment  of  the  annual  pro- 
ceeds to  those  two  persons  is  to  be  made  during  the 
life  of  the  widow  or  is  to  be  postponed  until  after 
her  death,  either  Mrs.  McArville  and  Mrs.  Sutcliffe 
jointly,  or  Mrs.  Sutcliffe  alone,  is  entitled  to  the 
600L,  as  well  as  to  the  annual  proceeds,  until  the 
^Dcijde  or  capital  should  become  payable.  In 
dther  case  here  is  a  »im^e  legacy  of  600^,  whe- 
ther payable  at  once  or  payable  at  a  future  date 
is  perfectly  immaterial,  and  upon  that  sum  l^^y 
duty  attaches  but  once,  whether  under  the  pro- 
visions of  the  12^  section  or  under  the  earlier  sec- 
tions of  the  Act.  Under  these  circumstances,  what- 
ever may  be  the  construction  of  the  will,  the  result 
la  tbiii  eOOL  is  left,  sooner  or  later,  the  annual  pro- 
ceeds as  wdl  as  the  capital,  to  tliese  two  persons, 
or  one  of  them,  and  their  respective  families,  and 
tiiat  lOpercent.  would  attach  and  be  payable  to  the 
Ctewn,  wtaenerer  the  legacies  were  paid  by  the 
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executor  to  the  legatees,  or  were  retained  \f 
them,  and  so  came  to  their  hands,  Mid  were  held 
them  for  the  benefit  of  the  legatees.  It  is  quite 
immaterial  when  1  hat  sum  ihotdd  become  payable 
to  the  legatees  ;  they  are  all  liable  to  the  same  rate 
of  duty,  and  consequently  the  Crown  is  entitled  to 
this  amount  of  duty,  according  to  the  provinoni  U 
the  1st,  2nd,  and  Srd  sections,  <«■  of  the  I2th  section 
of  the  Act  at  Parliament  jor  of  the  whole  of  these 
sections  taken  togeAer.  With  regard  to  the  2200L, 
it  is  unnecessary  to  say  more  than  that,  whether 
that  sum  shall  be  payable  only  under  the  codidl, 
upon  the  death  of  the  widow,  to  Mrs.  McArville,  01 
whether  the  proceeds  thereof,  in  the  meantime,  wall 
be  payable  during  the  life  of  the  widow,  in  the  pro- 
portions of  two-thirds  and  one-third,  to  the  two 
daughters  or  their  families,  is  perfectly  immaterial, 
because  it  comes  under  the  same  principle ;  it  is  a 
portion  of  the  residue  io  moneys  numbered,  in  the 
hands  of  the  executor,  and  it  is  payable,  sooner  or 
later,  in  one  proportion  or  another  to  Mis. 
McArville  or  Mrs.  Sutcliffe,  or  their  families,  or  to 
the  whole  together.  Some  of  these  persons,  either 
one  family  or  another,  must,  booner  or  later,  be 
entitled  to  the  sum  of  2200/^  and  as  they  are  all 
liable  to  the  same  rate  of  legacy  duty,  namely, 
10  per  cent.,  that  amount  of  duty  is  chargeable,  and 
immediately  on  the  money  coming  into  the  bands  of 
the  execotor,  whether  paid  over  oy  him  to  the 
several  legatees,  or  retained,  from  the  time  of 
the  money  coming  into  Us  lumds,  for  the  benefit 
of  those  who  should  ultimately  be  entitled  to 
the  various  component  parts  of  that  sum.  Unda 
these  circjmstances  we  have  only  to  look  at 
the  different  sections  of  the  Act  to  which  I  have 
referred  to  clear  the  case  from  the  complicatiw 
arising  from  mixing  up  the  annui^  and  the  liatnli^ 
to  pay  it  out  of  the  rest  of  the  estate^  to  see  that  the 
residue,  taken  separately  by  itself— that  is,  the 
22O0J^  and  the  600/.,  is  payable  sooner  or  later  to  one 
or  the  other  or  all  of  these  several  persons,  who  are 
liable  to  the  same  rate  of  duty,  and  that  therefore 
the  Crown  is  entitled  to  the  duty  as  soon  as  the 
money  is  received  b^  tiie  executor,  and  from  tbs 
time  it  is  retained  in  his  hands  for  the  benefit  of 
the  legatees  who  are  ultimately  entitled. 

BaucwiGLL,  B. — I  am  of  the  same  opinion. 

Chahhkll,  B. — I  am  of  the  same  opinion,  and  fw 
the  reasons  given. 

Clbasbt,  B.— I  am  of  the  same  opinion.  But  I 
will  just  say,  that  with  regard  to  the  2200/.  X  do  not 
think  there  is  much  difficulty.  As  I  read  the  will 
and  codicil  together,  the  2200L  go  in  snoceesion  to 
persons  paying  the  same  drty,  and  therefore  come 
within  the  1st  clause  of  sect.  12.  But  I  confess 
that,  as  regards  the  GOOL,  I  felt  some  difficulty— 
perhaps,  even  more  than  the  Lord  Chief  Baron— 
because  if  this  GOOL  had  been  given,  for  instance,  to 
'*  such  persons  as  shall  be  then  my  next  of  kin,"  so 
that  you  could  not  ascertain  what  duty  was  payable 
upon  it  until  the  death  of  the  tenant  for  life,— then, 
although  the  executor  retained  it  in  his  hands  for 
the  purpose  of  paying  the  legacy,  undoubtedly  the 
legacy  duty  would  not  have  been  payable  until  the 
death  of  the  tenant  for  life^  when  it  could  be  ascer- 
tained who  the  persons  were  who  were  beneficially 
entitled  to  the  legacy ;  and  whether  the  duty  were 
3  or  10  per  cent.,  or  whatever  other  rate  it  might 
be.  But  that  is  not  tlie  case  here.  Undoubtedly 
this  does  not  come  within  the  12th  section, 
niis  dearly  is  not  the  case  of  taking  a  legacy 
in  succession,  nor  is  it  that  it  comes  within  the 
9th  section.  The  9th  section  applies  to  the  case 
of  an  annuity  like  that  of  the  100/.,  where  the  rest 
is  given  to  a  particular  person,  wlio  ^^mediately 
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after  dedoctinft  the  amonnt  of  the  valuation  of  the 
•onaity  is  to  be  paid  the  amount  of  his  legacy.  Bat 
here  there  it  a  particular  sum  chained  upon  the 
same  f  and  that  is  subject  to  the  aonuity.  Kuw,  we 
know  what  ibe  aum  is  which  is  to  be  paid ;  for  it 
la  a  gift  to  Mary  Suteliffe,  who  is  to  paj-  lOL  per 
cent.,  and  the  execator  retains  the  mouey  for  the 
porpoae  ot  paying  that  legacy.  It  atrikes  me  that 
It  comes  within  the  6th  aectiOD.  Then,  when  the 
executor  pays  the  6001.  to  the  legatee,  when  the 
latter  be<»me8  entitled  to  payment,  he  will  dedact 
the  doty  which  he  has  paid  on  account  of  that  legacy, 
which  in  this  case  will  be  10  per  cenL  As  soon  as 
(he  amount  of  duty  is  asoaitained  the  executor 
miut  pay  it,  but  afterwards  the  penon  who  receives 
the  legacy  repays  it  by  haTiag  It  deducted  from  the 
■mooDt  paid  him  by  the  executor. 

Jwhmmtfor  the  Crown  for  payment  of  a  duh/  of 
lOL  pv  etmL  on  the  2200^  and  6001  at  once. 

Attorneys  for  the  appeUaat,  the  ezeontor,  Wr^ht 
and  rcttH,  8,  Faper-biuidinga,  Temple,  E.C,  ageata 
for  W.  M»rit,  Lirerpool. 

Attorney  for  the  Cnwn,  7Xt  AHeUor  of  Itt/md 
Bevaau,  Somenet  Hotue. 


xnsrrrsD  states  distbxot  ooust- 

IK  ADMZBAIiTY. 

BeporMdttr  B.  D.  BsaxDicr,  Ptootor  and  Advooato. 

SOUTHERN  DISTKICT  OF  NEW  YORK. 

Tbb  Ship  Siraiioh  ArouiT  aim  hkb  Cauo. 

Hakage — Corporatiau  fi>r  wrtdmg  purpotu  CoHt. 

WkBt  a  veuel  and  ker  cargo,  tooriA  260,000  doBarg, 
MS  iMMrf  ^  Ms  Rmtr  Aottl  at  tie  tntnmct  to  the 
Mew  of  Aew  Ywt,  on  wkiek  sAs  *ad  Umched,  the 
terviet  occupying  gix  Aoun,  amf  bang  performed  by 
two  tugs  which  were  oumed  by  a  corporation,  incor- 
porated  for  wrtnldng  purpotea,  the  aaatere  aitd  crews 
of  the  ti^  bmg  kind  on  rmnktr  monthla  wages,  with 
a*  agreement  that  they  tkoufd  not  share  tnangsahage 
awcmbd  for  serviaes  rendered  bv  the  tugs,  and  a  suit 
seoM  brought  against  the  Aip  and  her  cargo  in  the  names 
of  the  muters  of  the  two  tugs  and  the  corporation 
which  owned  them,  for  themsetves  and  the  crews  of  the 
tttgs,  daimag  to  recover  2&,000  dolhrs  stduage  i 

HeM,  that  under  the  agreement  fry  which  the  masters  and 
crews  were  hired,  thof  must  be  left  outufthecoMealtO' 
gelher. 

That  the  corporation  could  not  claim,  as  assignee  in 
advancer  of  what  might  otherwise  be  the  elaimt  of 
the  masters  and  crews  for  salvage,  and  as  Ute  latter 
had  cut  themaehes  off  by  their  contract  with  the  com- 
pony  from  maJd^  any  dbm  for  sahagt,  sticA  daim 
iteoer  had  am/  snMenes,  so  as  fo  is  e^poMi  of  assign- 
wunt  after  XSe  fact. 

Tkat  iks  eorfertxtun  ites^TetwAf  aol  be  a  salvor. 

7%a  ike  eorporatiM  was  entitled  to  a  proper  oompeata- 
Uamfor  the  use  of  the  two  steamers  and  the  emniotces 
om  board  them  for  the  service  rendered^  ma  that  the 
case  was  to  be  considered  as  one  of  contract  htr  work 
and  labour,  without  refirenee  to  ue  value  of  the  ship 
and  her  cargo. 

7%o£  the  haxard  to  the  lugs  was  also  to  be  taken  into 
eoneideratioHt  but  not  the  eapense  to  the  corporation  <if 
he^i^  thetKgenrmdbmttoperformtuAwarkand 

Imotu. 

That  on  the  evidence,  1S00  dollars  was  a  nffideia  com- 
peneation,  and  as  an  oftr  of  2000  dol  ors  had  been 
made  as  a  oMproMBss  b^irt  eeU,  m  coMr  were 

BLAmmaaa,  J.-~Tliii  ia  a  libel  Bled  1^  Thomaa 


[Adm. 

F.  Marshall,  master  of  the  steamer  Fimfcsi^  and 
David  A.  Wolcott,  master  of  the  steamer  Rescue, 
and  the  Atlantic  Submarine  Wrecking  Company,  a 
corporation  created  by  the  8tate  of  New  York,  and 
aaihorised  to  engage  in  the  business  of  wrecking 
and  of  assistii^  resa^  in  daager  and  distress,  and 
who  wtse  the  owners  nf  the  said  steamers.  The 
libel  is  filed  by  the  libellants  for  themselves  and 
the  crews  of  tlK  said  steamers,  and  claims  the  sum 
of  26,000  dols.  as  a  reasonable  compensation,  by 
way  of  salvage  or  otherwise,  for  the  services  of  the 
libellants  and  of  the  said  crews,  in  removing  the 
British  ship,  Stratton  Audley,  and  her  cargu,  from 
off  the  Bomer  Shoal,  near  the  entrance  to  the  lower 
bay  oS  the  barboar  d  New  York,  where  she  was 
aground,  on  the  28rd  March  1869.  Tlie  answer 
gives  substMitially  a  correct  version  of  the  facts  of 
the  case,  as  they  appear  in  evidence.  The  ship 
was  bound  from  Calcutta  to  New  York.  She  took 
a  pilot  off  Baraegat  light,  about  half-past  six  o'clock 
in  the  evening  of  Mutih  22.  At  a  quarter  before 
deren  o'doGk  at  ni^t,  vhSlat  runtdng  for  the  bar 
at  the  entrance  to  the  lower  bqr,  she  eoconntered  a 
SDOW  squall,  which  obscured  xm  coast  Ughts.  Her 
port  anchor  was  then  let  go,  but  the  chain  parted. 
Her  starboard  anchor  was  then  dropped.  She 
dragged  some  distance  with  this,  until  she  brought 
op  in  27ft.  of  water.  She  drew  17}ft  forward ;  and 
IMft.  aft.  Hie  tide,  which  was  my  high, 
being  driren  in  by  an  easterly  wind,  so  that 
low  water  was  as  high  as  ordinary  high  water,  fdl 
while  the  vessel  lay  in  this  position,  so  that  there 
came  to  be  but  21  feet  of  water  under  her  aft,  and 
as  there  was  considerable  sea  on,  she  struck  bottom 
OGoaaionally  near  her  stem,  and  when  she  struck 
she  thumped  heaTtly.  About  six  o'clock  In  the 
morning,  the  steam  tug  Tadcee  uame  within  hall  of 
the  ship,  and  was  asked  by  her  master  what  the 
charge  would  be  for  towing  the  vessd  off  ?  Marshall, 
the  master  of  the  Yankee,  asked,  in  reply,  how-  much 
water  the  ship  drew.  The  answer  from  the  ship 
was,  **  about  20  feet."  Marshall  asked  how  much 
water  there  waa  alongside  of  the  ship.  The  an- 
8w«  was  •*  about  21  feet."  Marshall  asked  if  she 
was  not  striking.  The  reply  was,  "  onoe  in  a 
while."  Marshall  then  said  he  would  tow  the  ship 
off  for  1000  dols.  The  master  of  the  ship  said  that 
was  too  much,  and  offered  500^  The  Yaidcee  then 
drifted  out  of  hailing  distance.  She  soon  came  up 
a^n  to  the  ship.  Tim  master  uf  the  ilup  thai 
aaked  Marshall,  "How  much  did  you  say?" 
Marshall  i«idied  ''SOOOl"  The  master  said  "I 
understood  you  dollars."  "  No,"  said  Marshall,  '*  I 
said  pounds,"  It  was  then  agreed  that  the  Yankee 
should  render  her  assistance,  and  that  the  amount 
of  compensation  should  be  left  to  arbitration.  The 
Yankee  then  got  a  hawser  to  the  ship  about  half- 
past  six  a.m.  The  Beacue  soon  came  up  and  aided 
the  Yankee  in  pulling,  there  being  a  hawser  from 
the  stem  of  Uie  Hescue  to  the  bow  of  the  Yankee, 
and  another  hawser  from  the  stern  of  the 
Yankee  to  the  ship.  The  latter  hawser,  which 
belonsed  to  the  Yankee  and  was  a  new  one,  8in.  in 
circumference,  parted,  and  was  put  in  place  again 
with  another  hawser  which  belonged  to  the  suip. 
The  two  were  tiien  pulled  with  until  the  Bhi[rs 
hawser  broke.  The  pulling  with  the  hawser  was 
continued,  the  ship  being  moved  as  the  sea  lifted 
her,  until  that  hawser  parted  again.  The  hawser 
from  the  Rescue  to  the  Yankee  parted  two  or  three 
times.  The  result  was  that,  by  the  use  of  hawsers, 
and  hawsers  alone,  and  the  power  of  the  two  tugs, 
the  ship  was  hauled  oft  into  deep  water  about  noon, 
a  space  of  six  hours  from  the  time  the  yonibes 
readied  her.  She  was  towed  by  the  tugs  to  New 
York,  arriving  there  about  four  p.m.  She  was  an 
iron  vessel,  and,  so  far  ss  wtears*  Was  not  ^'nred 
or  strained,  when  the  YtaAee  reached  hw,  it  was 


Thh  Smr  Siunov  AddlbT  avs  bbk  Casoo. 


82-raLZXL.iU-A£POffr&     THE  LAW  HUES. 


C8apt4,  iSSa. 


Abk.] 


Tbk  Ship  Sthattoh  Aitdlkt  awd  hkr  Caboo. 


the  beginning  of  the  ebb  tide  and  the  wind  had 
fhifted  from  the  eartvaid  uid  had  eome  out 
right  from  the  eonth  and  veet,  bat  the  sea  did  not 
abate.   It  wu  low  mter  abont  ten  a.m.,  and  about 
that  time  the  wind  got  anrand  to  the  west  or  north- 
west.  The  aniwer  avers  a  williofrnees  and  readiness 
on  the  part  of  the  claimaintt,  at  all  times,  to  submit 
to  arbitration  the  question  of  tbe  amount  to  be 
allowed  to  tbe  libellants  for  the  serrice  ai  one  of 
towage,  but  alleges  that  the  libellants  have  at  all 
timet  insiated  on  submitting  their  clum  to  artn- 
tration  as  one  of  salrage. '  The  claim  it  pressed 
npon  the    court  by  the   libellants  aa   one  of 
■UTage.   'Hie  value  of  the  ship  and  her  cargo 
vas  250,000  dols.   The  Talae  of  the  tvo  steamers 
at  the  time  was  about  80,000  dols^  and  the 
value  of  the  wrecking  apparatus  and  material 
on  board  of  them  was  about  50,000  dols.  more.  I 
think,  on  the  evideuce,  that  the  peril  to  the  i^ip  at 
and  after  the  time  when  the  Yankee  reached  her 
has  been  very  mndi  exaggerated  by  tbe  tibellanta. 
So,  too,  the  danger  to  tbe  steamers  haa  been  in- 
ordinately magained,  in  order  to  enhance  the  value 
of  the  service.  But  substantial  tervice  was  ren- 
dered to  the  ship  fay  the  two  ateamara,  and  for  that 
service  a  liberal,  but  at  tbe  same  time  reasonable, 
compensation  must  be  awarded.    The  ship  was 
undoubtedly  in  a  condition  to  be  tbe  subjeci  of  a 
salvage  service,  but  on  the  principles  settled  in  the 
case  oif  The  (host  Wrecking  Vonq>any  v.  The  Homing 
Star,  14  L.  T.  Bep.  N.  8.  420(a),  no  salvage  com- 
pensation for  the  sorice  rendovd  can  be  awarded 
to  any  of  the  libellants.  The  niaatas  and  crews  of 
the  steamers  were  hired  on  wages  by  the  corpora- 
tion, which  owned  the  steamers  and  all  the  apparatus 
and  material  on  board  of  them.   They  received 
those  wages  steadily,  whctiier  the  steamers  were 
empbyed  ot  not.   Their  compensation  for  the  ser- 
vices tta^  rendered  to  this  ship,  and  for  the  time 
occulted  in  rendering  those  services,  was  not  at  all 
dependent  on  the  success  of  those  services.  They 
did  not  render  them  directly  to  tbe  ship,  but  in- 
cidentally in  tbe  discharge  of  and  aa  a  part  of  their 
duty  to  their  employers.   When  tbey  were  hired 
they  were  given  to  understand  by  the  corporation 
that  they  should  receive  wages,  and  that  tbey  should 
have  no  share  otherwise  in  any  earnings  of  the 
vessels  or  of  the  corporation ;  and  none  of  tliem  will 
have  any  share  in  anything  that  may  be  awarded 
to  the  libellants  in  this  case.   The  masters  and 
crews  of  the  steamers  must  therefore  be  wholly 
left  out  of  the  case.   The  corporation  cannot  claim 
as  assignee  in  advanoe  of  what  might  otherwise  be 
the  claims  <rf  its  hired  servants  for  salvage ;  and 
those  servants,  having  cut  themselves  off  by  their 
contract  with  the  corporation,  from  setting  np  any 
claim  for  salvage  in  this  case,  such  claim  never  had 
any  existence,  so  as  to  be  capable  of  assignment, 
after  the  fact.   ITor  can  the  corporation  itself  be  a 
salvor.  It  cannot  Mie  persons  on  wages,  and  claim 
salvage  for  services  rendered  by  those  persons.  If 
such  a  principle  were  to  he  admitted,  it  would  have 
to  be  extended  to  individuals ;  and  yet  it  was  never 
beard  that  one  person  conid  hire  another  on  wages 
to  perform  a  salvage  service  to  a  vessel  in  distress, 
and  to  have  no  share  otherwise  in  the  compensation 
tiierefnr,  and  that  after  such  service  had  l>een  ren- 
dered by  the  latter,  the  former,  who  had  taken  no 
personal  part  in  it,  could  claim  salvage  compensa- 
tion therefore  as  such.   Tet  that  is  predsely  the 
claim  which  the  libellaot  corporation  in  this  case  is 
nrginfT,  when  it  asks  to  be  paid  as  if  it  had  been  an 
individual  salvor.   The  main  element,  which  the 
law  recognises  and  requires  as  an  element  in  a 
sslvs^  service,  is  wholly  wanting  in  the  case  of  a 
ccffporaticHL  That  element  is  the  impulse  and 
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stimolus,  which  spurs  the  iadividnal  salvor  to  mani- 
fest boldness  and  heroism,  and  incnr  risk  and  pnil, 
by  the  eneotation  of  the  large  compensation 
which  the  law  awards  in  cases  of  success.  That 
element  was  whoUy  wanting  in  this  case.  Tbe 
ship  and  her  cargo,  aa  a  consideration  for  their 
liability  to  pay  a  salvage  compensation,  were  en- 
titled to  the  exercise  of  all  Qie  energies  which  indi- 
vidoal  salvors  could  put  forth,  impelled  by  all  tbe 
hopes  of  salvage  reward  which  could  operate  to 
stimulate  those  energies.    There  were  no  such 
hopes  of  salvage  reward  in  this  case  on  the  part  of 
the  officers  and  crew  of  the  steamers ;  and  it  is  at 
least  doubtful,  in  view  of  the  fact  that  the  Yankee 
failed,  through  timidity,  to  reach  the  ship  nntil  on 
the  third  attempt  to  do  so,  while  a  pilot  boat  and 
bsr  yawl  boat  seem  to  have  had  no  difficulty  in 
navigating  safely  in  a  no  less  boisterous  s«a,wtiether 
the  same  energies  were  pnt  forth  by  those  on  board 
the  Yankee  to  reach  the  ship  pro  uptly  that  would 
have  been  manifested  if  they  had  been  work- 
ing for  themselves  and   not  merely  for  their 
employers.    The  master  of  the  Yankee  says  that 
be  tomed  hack  on  his  first  attempt  to  reach 
tiie  ship,  because  he  considned  the  riuc  too  great, 
and  that  he  abandoned  the  second  attempt  because 
he  would  not  run  the  risk  till  daylight.    It  is  very 
qnestionable  whether  wrecking  corporations  for 
salvage  business,  with  their  employes  placed  on  the 
footing  occupied  by  those  of  this  corporation,  are, 
on  the  whole,  of  advantage  to  commerce.   There  is, 
on  the  one  hand,  the  benefit  of  assodated  camtal  of 
large  amount,  with  well-fitted  appliances  for  the 
business.   But  this  has  the  effect  to  drive  indi- 
vidual salvors  out  of  the  businesi  ;  and  the  daring, 
and  courage,  and  insensibility  to  danger,  nerved  by 
the  prospect  of  large  reward,  which  are  manifested 
continuiUly  by  individual  salvors,  are  rerfaced  by 
the  poor  Bulwtitute  of  hired  labour,  which  hu 
nothing  to  gain  by  taking  risks,  and  is,  therefore, 
likely  to  fail  to  use  projiptly  at  eriticsi  momenU 
the  ample  means  pUced  at  tts  dispoaaL   This  cor- 
poration is  entitled  to  a  proper  compensation  for 
the  use  of  its  two  steamers,  and  of  such  of  iu 
appliances  on  board  of  them  as  were  used  in  the 
service  rendered  to  thehr  ship.  Hie  ease  most  be 
viewed  as  one  of  contract  for  work  and  labour, 
without  reference  to  the  value  of  the  ship  and  her 
cargo  as  an  element  in  the  measure  of  compenia^ 
tion.    Marshall,  tbe  master  of  the  Yankee,  placed  it 
in  that  position,  by  what  passed  between  him  and 
the  master  of  the  ship.    It  is  manifest  that  the 
latter,  by  regarding  1000  dollars  as  a  large  charge, 
and  offering  500^;,  had  no  idea  that  be  was  subject- 
ing his  vessel  and  cargo  to  a  salvage  charge.   It  is 
entirely  clear,  on  the  evidence,  that  if  he  had  been 
told  tbat  if  he  allowed  himself  to  be  towed  off  from 
where  where  he  was  by  the  Yankee  he  would  in  the 
end  be  obliged  to  pay  her  owners  a  compensation  of 
26,000  dollars  for  the  service,  he  would  have  assumed 
the  risk  of  remaining  there,  the  wind  having  already 
changed  to  a  favourable  quarter,  until  a  vessel  mon 
moderate  in  her  demands  should  come  to  his  aid. 
The  hazard  to  the  steamers  and  the  property  on 
board  of  them,  whatever  it  was,  is  to  be  taken  i:>to 
view  as  making  the  service  worth  more  " 
there  had  been  no  hazard  to  them.   But  the  idea 
that  a  proportion  of  the  cost  of  maintaining  the 
steamers  and  propv^  for  occaslotial  service,  and  m 
the  current  expenses  of  tiie  corporation,  while  suco 
steamers  and  property  were  not  employed  in  the 
service  of  this  ship,  is  to  be  paid  by  this  ship,  w 
wholly  inadmiBsible.   In  this  case  the  corporation 
would  have  had  a  clum  for  compensation  fw 
time  and  services  of  the  steamers  in  en<ieavoonng 
to  pull  the  vessel  off,  even  if  iOiey  had  failed.  Tbeir 

compensation  mva^  QliQ!mf^3gS^i^pe<»^Z 
th^  success.  I  irtiSly  reject  Uie  testfBkoor  ^ 
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ao-called  expert  witneuM  oo  both  aides,  vho  give 
cTidence  ss  to  their  opioioB  of  the  value  in  money 
of  the  Mrricei  rendered.  They  proceed  on  groands 
which  are  unsound,  and  not  in  conaonance  with 
Tiews,  vhich  aa  above  stated  must  govern  this  case. 
Oo  the  whole  evidence,  I  think  1600  doU.  ia  ample 
compensation  in  this  case.  And  as  the  claimants, 
before  suit  was  brought,  offered  to  pay  2000  dols. 
by  way  of  compromise,  I  allow  no  costs  to  the 
libellants. 

F  -  r  libellants,  £.  W.  Stoi^hlon  and  J.  E.  Panon. 

For  claimants,  E.  C,  Bcnedltet,  T.  Scudder^  and 
Martin  and  Smith. 


fuliicial  OTommime  of  tfi^Vttbs  <Soun(fL 

Beporlail  >r  Douaui  Kuranoan,  Eia.,  Banliter«t-L«r. 

Febnary,  4,  B,  ow/ 19. 

Present:  The  Bight  Bon.  Lord  CmtLHavoBD,  ^ 
Jaxeb  W.  Coltilb,  Sir  Josbpb  Nafikb. 

BODGKB  AMD  OTHEES  V.  THB  ComFTOIB  D'SlMKUmB 
DB  FaBIB  and  OTHBB8. 

Htmg  Kong — Stt^ipagt  in  transitu  —  Continuance  of 
traiuitiu — Aaignment  bjf  inaolotnt  consignees  to  tecure 
auttetdemt  debt  befort  arrival  of  bills  of  lading — In- 
daraeamt  in  performance  of  agreement  in  astignittent 
— f^recial  stipulation  as  to  remittances. 

A  muxaaiU  Jirm  carritd  <m  buainet*  at  London  and 
Btmg  Kong.  The  London  firm  ptmAoMtd  goods  of 
imAantt  in  Manchester  far  the  firm  at  Hoty  Kong. 
Tie  goods  wert  JorwarJed  to  London  to  the  shipping 
a^ts  of  the  fvm  ihxrt,  and  were  shipped  for  Hong 
Kong  M  the  lattei't  instructions.  The  oUk  of  fading 
vers  in  (Ae  ordinary  form,  but  As  invoices  r^atiiy  to 
tit  greater  part  of  ike  goods  ecntaintd  tho  aiq>ulation 
liai  ds  Botm  Kamg  fim  akadd  rmit  ike  pnceeds  oj 
JSak$  to  th»  London  firm  to  wutt  oonptmeet  given  to 
tke  veotdort  ofthelatter. 

7%$  ffoog  Kmg  partner  and  consignee  of  the  goods  had 
had  mU  tranaacticnM  with  banking  finn$  thm,  retult- 
ing  ui  a  large  wmaired  debt. 

Being  preaedfor  payment,  the  consignee  on  bekalf  of  the 
firm  executed  to  the  banks  an  assignment  of  various 
other  property  and  all  goods  and  bitU  of  buUng  to 
aniv*  wUAi'n  a  certain  period.  Tlii  aam^nment  in- 
duded  the  goods  mentioatd  above. 

Afterwards,  on  the  arrival  of  the  goods,  the  consignee  in- 
dorsed and  handed  over  the  biiU  of  lading,  in  perform- 
anee  of  the  agreement  in  the  assignment. 

Tke  Bong  Kona  branch  of  the  firm  mat  at  this  time 
insahmtf  and  had  been  so  at  the  date  of  the  assign- 
ment .- 

The  monera  of  the  vessel  in  which  the  ^oodt  were  diipptd, 
refuaed  to  deliver  the  goods  to  tke  twhraees  of  the  bilts 
of  lading,  in  conaequenee  of  mtieea  to  stop  given  them 
ag  ike  mpaid  vendors,  and  the  indaraeea  thereig>on 
bnm^  an  action  for  eaonerman  tigainA  tke  ship 
oamerei 

On  appeal  (o  the  Judicial  committee : — 

Beld,  first,  that  the  transitus  did  not  terminate  till  the 
arrival  of  the  goods  at  Hong  Kong,  for  the  general 
rule  is  that  icAcrs  goods  are  told  to  be  sent  to  a  parti- 
calar  destination,  named  by  the  vendor,  the  right  of 
the  unpaid  vendor  continues  until  they  arrive  and  are 
delivired  there  according  to  the  bills  of  lading ;  and 
second,  that,  as  the  assignors  had  not,  at  the  date  of 
the  aan^nment,  poeaesaion  of  the  bills  of  lading,  and, 
as  nothing  was  advanced  on  the  faith  qf  them,  the 
effeet  of  the  assignment  could  only  be  to  transfer  the 
Mfsrcst  that  the  aesignon  had  in  the  goods  expected ; 
Am  Mtmst  beina  m6mc(  to  sttedal  stipulations  as  to 


remiibmeea  in  tie  case  of  part  of  goods,  and  m  off 
to  the  Sen  of  the  unpaid  vendors  : 

The  genereU  rule  is  that  the  assignee  of  any  security 
stands  in  the  same  position  as  the  assignor  a«  to  fA* 
eouities  arising  upon  it.  An  exception,  founded  on 
the  negotiable  quality  of  the  document,  is  made  in  the 
case  of  the  holder  of  an  indorsed  bill  of  lading,  who 
may,  in  the  course  of  commercial  dealing,  transfer  a 
^eater  right  than  he  himself  has.  But  this  exertion 
is  confined  to  the  case  where  the  transferor  is  himself 
in  actual  and  authorised  possession  of  the  biU  qf  lading, 
and  the  transferee  gives  vabie  oa  the  faith  of  it, 
without  having  notice  of  any  a'rewwtaiws  wAtcA  wenMf 
render  the  traiiaaction  neither  fatr  nor  honest. 

This  was  an  action  of  trover  brought  by  the 
reipoadeatg  against  the  appellants  in  the  Supreme 
Court  of  HoQg  Kong  for  805  bales  of  merchandise 
which  were  shipped  at  London  for  Hong  Kong  on 
board  a  vessel  called  the  Min,  by  the  direction  of 
Greorge  Lyall  and  CborleB  Frederick  Stilt,  of  London, 
delivemble  to  Lyall,  Still,  and  Co.,  or  their  assigns, 
according  to  the  bills  of  lading,  of  which  the 
respmdenti  becaaie  the  tranifeieea.  The  a^l- 
lants  were  the  ovnere  of  the  JUin. 

They  pleaded  a  denial  of  the  converaioa,  aod  also 
a  denial  that  the  goods  were  the  goods  of  the  plain- 
tiffs (the  respondents)  as  alleged. 

The  case  was  tried  at  Hong  Kong  before  the 
Chief  Justice,  and  a  special  jury,  and  a  verdict  was 
found  for  the  plaintiffs^  for  the  amount  of  the  value 
of  the  goods. 

A  motion  was  aft^wards  made  to  have  this 
verdict  set  aside  and  a  nonsuit  (entered,  pursuant  to 
leave  reserved  at  the  trial  on  the  ground  that  the 
plaintiffti  had  not  proved  Uiat  they  were  indorsees  of 
the  bills  of  lodiog  for  valuable  consideration  without 
notice  so  as  to  pass  property,  or  that  a  new  trial 
AoniA  be  directed  on  this  and  other  gmnmdB  of 
objection.  An  order  was  made  that  the  motion  be 
refused  with  costs. 

This  appeal  was  brought  for  the  purpose  of 
having  this  order  and  the  verdict  found  for  the 
plaintiffs  set  aside,  and  judgment  of  nonsuit  entered 
or  a  new  trial  directed. 

It  appeared  that  the  goods  in  qiKstion  were  pur- 
chased from  merchants  at  Manchester  in  the 
autumn  of  1866  by  Oeorge  Lyall  and  Charlee 
Frederick  Still,  of  London,  for  their  firm  at  Hong 
Kong,  which  traded  there  under  the  style  of  Lyall, 
Still,  and  Co.  Mr.  George  Frederick  Maclean  was 
the  resident  partner  and  manlier  at  Hong  Kong. 

One  parcel  of  these  goods  was  pnndiased  from 
B.  Liebert  and  Co.,  on  a  ten  months'  credit,  which 
was  the  usual  course  in  such  transactions  as  between 
Manchester  and  Hong  Kong  merchants. 

It  was  part  of  the  contract  that  remittances  of 
proceeds  of  sales  ahoold  be  made  from  Hong  Kong 
to  meet  the  acceptances  of  George  Lyalt  and  Charles 
Frederick  Still,  given  for  the  price  of  the  goods,  on 
receipt  of  the  bills  of  lading. 

The  second  parcel  was  purchased  from  Samuel 
Mendel  on  a  nine  months'  credit,  with  a  stipulation 
of  a  similar  character  as  to  remittances. 

Hie  third  parcel  was  purchased  from  Calvert  and 
Co.  on  a  six  numtb*'  credit,  withont  aay  ipedal 
stipulation. 

The  obje<^  of  the  long  credit  was  to  give  ample 
time  for  realising  proceeds,  so  at  to  mue  remit- 
tances according  to  agreement. 

When  the  time  arrived  for  fo^'warding  the  goods 
from  Manchester,  Lyall  and  Still,  of  London,  em- 
ployed Eallick,  Martin,  and  Co.,  as  shipping  agents 
there,  to  secore  tonnage  in  the  Min,  which  was  then 
in  the  berth  for  Hong  Kong.  When  this  was  secured, 
Lyall  and  Still  directed  t}Mtiire9«^>V4>(]M^n&r 
to  forward  the  goods  toKiioick,  Iwtin,  and  Co..  for 
shivment  in  the  Aftn :  and  thnr  slsii  illsaHsil  Kflliak. 
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Uutin.  and  Co.  to  receive  thb  goods  ao  to  be  for- 
warded to  tfaetD  Bimpl;  for  the  purpose  of  the  ship- 
ment. In  accordance  with  these  instrnctions  the 
ftoode  were  packed  and  marked  at  Manchester  ready 
for  shipment,  and  wore  sent  op  to  Killick,  Martin, 
and  Co.,  with  whom  Lyall  and  Still  had  contracted 
for  the  carriaiie  from  liMosiiMee  to  Hoi^  Kong. 
All  the  chiigM  were  inolnded  in  one  tluough 
freight 

The  goods  were  shipped  on  board  the  Min ;  bills 
of  lading  for  tbsm,  deltverable  to  Ljall,  StiU,  and 
Co.,  or  their  assigns,  were  signed  by  the  master, 
and  were  handed  over  to  Lyall  and  Still,  who 
accepted  the  draft  of  the  Teodors  tor  the  price  in 
each  case. 

Before  this  period  the  flrra  at  Hong  Kong  was  in 
a  failing  condition ;  their  deficit  was  about  4  laca 
of  dollars,  and,  in  Korember,,  their  condition  had 
not  improred.  At  the  end  of  Nuvember  and  begin- 
ning «  December,  Maclean  bad  bill  transactions 
with  the  respondentt  (two  hanking  Anna  at  Hong 
Koog),  by  which  be  got  lai^e  adrancoa  od  the 
nnderuking  to  furnish  shining  documents  for  silk 
cargoes,  to  be  ready  for  the  null  of  the  16th  Dec 
from  Hong  Kong. 

On  the  13th  Dec.  tbe  tranaactionB  of  the  firm 
were  at  a  stand;  tii^  bad  ceased  to  make  purchases 
or  shipments  «  tea  or  silk  aa  theretofore;  they 
were  under  the  necessity  of  returning  Mils  of  thnr 
correspondent^  and  had  refused  payment  of  thdr 
acceptances  to  the  amount  of  150,000  dollars.  This 
was  well  known  at  the  time  in  Hong  Kong. 

On  tbe  Uth  Dec  Mr.  Kaiser,  the  manager  of  one 
of  the  two  bulks,  addressed  a  letter  to  Lyail. 
Still,  and  Co,  requiring  them  to  furnish,  in  the 
course  of  the  day,  the  shipping  documents  accord- 
ing to  tbetr  undertaking ;  to  whidi  Mr.  Maclean 
replied,  that  they  were  nnfortaniUcly  unable  to 
comply  with  ^is  request. 

On  the  I7th,  Mr  Kaiser  wrote  another  letter, 
inaisting  on  gutting  the  docnmenu  or  a  return  of 
the  adrance  made  on  the  faith  of  the  undertaking 
to  furnish  them,  and  he  concluded  hit  letter  in  these 
words*.  "I  mutt  aak  your  immediate  attention  to 
this  matter,  and  beg  to  warn  you  that  my  now  offer- 
ing  to  receire  back  the  money  obtained  by  you  must 
not  be  looked  upon  as  in  any  way  binding  me  to 
tt«at  the  matter  aa  one  of  debt,  as  I  shall  hold 
mjKAt  perfectly  at  liberty  to  deal  with  the  matter 
aa  oae  of  a  much  mtue  serious  character  than  a 
mere  debt,  If  it  be  not  at  once  satis^torily 
arranged." 

Mr.  Kaye,  the  resident  manager  of  the  other  bank, 
bad  had  a  conrersation  with  Mr.  Maclean  in  re- 
ference to  tbe  reiusal  of  Lyall,  Still,  and  Co. 
to  pay  tb^  acceptances.  He  also  became  impatient 
and  urgent  for  an  arrangement,  on  account  of  ^e 
advance  made  by  his  bank.  The  two  lianks  then 
combined,  and  Maclean  was  pressed ;  as  be  could  not 
give  them  the  documents  he  promised  to  give  them 
aUhe  had. 

He  made  out  a  meroorandom  which  be  handed  to 
Mr.  Pollard,  the  coaniel  for  die  banks,  in  order  that 
he  might  prepare  a  formal  assignment  This  was 
prepared,  and  was  executed  on  the  22nd  Dec.  by 
Mr.  Maclean  in  the  name  of  the  Arm,  which  was 
at  this  time  insolvent  with  liabilities  uncovered  to 
the  amount  of  6  lacs  of  dollars. 

The  asrignment  stated  tbe  consideration  of  it  to 
be,  first  a  debt  of  86,714  dollars  28  cents  owing  by 
Lyall,  Still,  and  Co.  to  one  of  the  banks,  and  of 
60,000  dollars  to  the  other;  nex^  the  agreement  to 
furnish  bills  and  shipping  documents,  upon  the 
faith  of  which  the  advances  were  made,  which  con- 
stituted the  debts  to  tbe  banks  and  tbe  release  of 
allcbum  upon  the  part  of  tbe  banks  in  respect  of 
this  agreement.  It  then  proceeds  to  make  over  to 
'be  banks,  "  tbe  whole  of  tbe  property,  premises, 


and  chattels  specified  in  the  schedule  at  tbe  foot, 
with  all  the  estate,  right,  title,  interest,  claim  or 
demand  of  Lyall,  Still,  and  Co.  therein  or  thereto, 
or  arising  thereout  or  therefrom."  It  further  pro- 
vides for  doing  all  acts  that  might  be  required  to 
give  full  and  formal  effect  for  aecuring  and  per- 
fecting the  assignment. 

In  the  schedule,  the  first  item  is  a  share  in  the 
Hong  Kong  Club.  There  are  other  items  of  shares 
in  various  insurance  companies ;  an  equity  of 
redemption,  and  two  items  in  these  worda:  "All 
goods  and  bills  of  lading  or  a&er  doenmenti  for  all 
gooAB  now  on  the  way  hither  to  arrive  in  Dec. 
i  866,  or  Jan.  1867."  All  goods  or  docuroente  for 
goods  alluded  to  in  a  td^^ram  dated  9th  Kot. 
1866,  from  London  partners  to  Hong  Kong  firm, 
received  by  steamer  C/cm  A^ne,  vi4  Cslcntta,  in  the 
words,  '  are  shipping  more  goods  ;  shirtings  thirteen 
six,  shipment  remitted ; '  and  all  goods  or  docn^ 
ments  for  goods  purchased  and  shipped  and  now  on 
the  way  hither." 

Tbe  documents  arrived  on  the  27tfa  Dec  1866, 
and  1st  Jan.  1867,  including  the  bills  of  lading  for 
the  goods  shipped  in  the  Min.  These  were  indorsed, 
and  handed  over  by  Mr.  Maclean  (together  with  the 
policies  on  the  goods)  to  Mr.  Kaiser,  in  performance 
of  Uie  agreement  in  the  assignment 

After  the  arrival  of  the  Min  at  Hong  Kong,  a 
demand  was  made  on  the  part  of  tbe  unpaid  vendors, 
by  persons  authorised  on  their  behalf,  to  claim 
possession  of  the  goods,  and  this  demand  was 
acceded  to  on  behalf  of  the  owners  of  the  Mi». 
Subsequently  the  respondents,  as  transferees  and 
holders  of  tbe  bills  of  lading,  made  a  like  demand 
whidii  was  refused. 

eiT  BamdtU  Palmer,  Q.C.,  and  Manistg,  Q-C. 
(AtjSu  with  tbemX  for  the  app^lanto.— The  right  of 
the  unpaid  vendors  to  stop  these  goods  in  tranritu 
was  nut  defeated  by  the  indorsement  of  the  bills  of 
lading  by  Maclean  to  the  respundeou ;  for  the  in- 
diffsement  waa  neither  bcnA  JUh  nw  for  Talw^e 
consideration.  Tbe  indorsement  was  merely  In 
pursuance  of  the  contract  contained  in  the  assign- 
ment of  Dec  22, 1866.  The  only  consideration  that 
can  be  suggested  must  be  that  which  supports  the 
assignment ;  but  there  was  no  consideration  for  tlie 
indorsement  Bat  the  respondents  should  have 
shown  that  thm  waa  monciy  advanced  apedflcally 
aa  consideratioo  for  the  indoneroent  of  the  bills  of 
lading— (see  Speeding  v.  Rading,  6  Beav.  881.)  This 
assignment  was  a  most  sweeping  and  general 
security,  and  applied  to  various  iH^rty  o^ar  than 
the  goods  the  subject  of  these  bills  of  lading.  Such 
an  assignment  could  only  transfer  the  interest  that 
the  assignors  had.  In  uie  asngnment  there  is  an 
agreement  to  hand  over  all  documenta,  &c,  coo- 
nected  with  the  property  transferred,  and  to  make 
all  transfers,  &c.  of  tbe  property  "  and  of  our  estate 
and  interest  therein  legal  or  equitable."  In  the  con- 
struction of  such  general  words  the  maxim  given 
in  Sheppard's  Toucbstoae  (p.  88)  must  be  applied— 
"That  if  iAm  words  have  double  iatendmeat,  and 
the  one  standeth  with  law  and  the  other  is  ag^at 
law,  it  be  taken  in  that  sense  which  ti  agreeable  to 
law  ...  .  (For)  the  law  prefers  a  less  estate 
by  right  to  a  larger  estate  by  wrong."  Applying 
this  rule  of  construction  it  must  be  held  that,  as  to 
Liebert  and  Mendel's  goods,  the  effect  of  the  indorse- 
ment was  only  to  create  a  trust  in  the  indorsees  to 
sell  the  goods  and  to  apply  tbe  proceeds  to  meet  dM 
acceptances  by  Ly*^!  ^^'^^  the  bills  drawn  by 
the  vendors.  Tiiis  was  the  understanding  as  to 
these  goods,  as  is  shown  by  the  terms  of  the  invoices. 
There  could  not  have  been  in  this  assignment  a 
contract  to  make  the  Mils  of  lading  a  security  for 
the  antecedent  debt  Hie  piijocl paTof  the  observa- 
tion 1^  W\^nia,\^^^i^iW«iu)&dl^-.Gaa^ 
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HtnOe  T.  Smit^  1  Bob.  &  Poll.  563; 
Evans  r.  Trueman,  1  M.  A  Bob.  10 ; 
Qobind  Chunder  8em  t.  Byan,  9  Moo.  J.  A.  140; 
Ovfrney  v.  Pebrend,  3  E.  ft  B.  622  ; 
Pbom  t.  aioahee,  3  Moo.  P.  C.  N.  S.  556;  1 
L.  B.  P.  C.  219;  15  L.  T.  Bep.  N.  S.  6, 


(3  Hare,  428)  "  theie  is  no  prinaple  upon  which 
a  court  of  jaitfce  can  be  required  to  imply  that  a 
general  contract  to  give  a  judgment  ia  a  contract  to 
^ra  that  which  doei  not  beloiiK  to  the  debtor," 
amdies  to  the  ooaatructioD  of  the  assignment  here. 
The  respondents  as  indorsees  of  Aese  bills  of  lading 
are  (by  18  and  19  Vict,  c  111,  s.  1)  "  subject  to  the 
aame  liabUitiea  ....  as  if  the  contract  con- 
t^aed  in  the  bills  of  lading  had  been  made  with 
themMtTes,"  and  the  special  appropriation  of 
the  ^xfceeds  mentioned  abore;  was  a  part  of 
mch  liability.  In  the  judgment  In  the  case 
of  Omiag  T.  Brown  (2  East,  514),  it  is  observed, 
"If  the  plaintiff  (the  indorsee  of  a  bill  of 
lading)  had  known  all  the  circumstances  of  the  case 
as  they  stood  between  consignor  and  consignee,  be 
would  have  known  notliing  whidi  should  have  made 
it  onfair  in  the  consignee  to  assign  or  in  himself 
to  accept  the  assignment  of  the  UU  of  hding.  If 
he  had  assisted  in  contravening  the  actual  terms  of 
the  sale  on  the  part  of  the  coosigror  or  his  reason- 
iU>ie  expectations  arising  out  of  them,  or  bis  rights 
connected  therewith,  it  would  have  been  otherwise, 
and  he  would  in  that  case  have  stood  in  the  same 
poaition  as  the  consignee.  If,  for  tnatance,  he  had 
known  that  the  consignee  bad  beet  in  luMdveot 
dreams  lances,  ud  that  no  bill  had  been  accepted 
by  him  for  the  price  of  the  goods,  or  that  being 
accrued  it  was  not  likely  to  be  paid— in  that  case 
the  interposition  of  hininelf  between  the  consignor 
and  consignee  in  order  to  assist  the  latter  to  dis- 
lypoint  the  just  rights  and  expectations  of  the 
former,  would  have  been  an  act  done  in  fraud  of  the 
ooosignor's  right  to  atop  tn  traiuitu,  and  would, 
therefore,  haye  been  unavoidable  to  the  party  t^ing 
an  as^nmeat  of  the  bill  of  lading  under  such  cir- 
cumstances and  for  such  purposes  : "  (See,  too, 
Barrow  v.  CbZe«,  8  Camp.  92.)  And  in  Virtue  v.  Jeteelly 
4  Gupp.  31,  it  was  held  that  the  right  of  the  unpaid 
vendor  to  stop  tn  tranntu  is  not  taken  away  by  the 
indorsement  of  the  bill  of  lading  to  a  third  party, 
who  had  notice  of  the  consignee's  insolvency.  These 
two  dedsiona  exactly  apply  here,  the  respondents 
must  be  considered  to  have  bad,  at  the  time  of  assign- 
ment or  indorsement,  constructive,  if  not  actual  no- 
tice of  the  terms  of  the  sale,  of  the  consequent  rights 
of  the  vendors,  and  of  the  insolvency  of  the  respon- 
dents. There  was  misdirection  fay  the  judge  below  In 
directing  tite  jury  that  tiie  bills  of  lading  only  could 
be  looked  to  for  the  purpose  of  affecting  third 
parties  with  notice  of  private  arrangements  incident 
to  a  sale.  Here  there  was  implied  notice  of  the 
special  stipulation  as  to  remittances,  in  the  case  of 
IJebert  and  Meudel's  goods.  For  the  words  in  ^e 
bills  of  lading  refer  to  the  goods  only  as  so  many 
bales  of  **  nMrcbandlse,"  and  to  ascertain  the 
description  of  the  goods  the  invoices  containing  the 
stipulation  would  necessarily  be  looked  to.  And 
with  regard  to  notice  by  the  respondents  of  the 
insolvency  of  LyaJl  and  Still,  the  judge  directed 
the  jury  only  to  consider  whether  there  was  actual 
notice  but  did  not  properly  ej^ain  the  doctrine  of 
eonatmctiTe  notice.  It  was  not  enough  that  the 
reapoodeats  did  not  actually  know  of  the  insolvency, 
If  (hej  abstained  from  inquiry  with  the  design  of 
escaping  knowledge.  This  was  what  they  infactdid, 
and  tbe  design  of  this  sweeping  assignment  was  to 
ooUect  all  that  could  be  had  of  die  property  of  those 
whose  insolvency  was  suspected.  Lvall,  Still,  and 
Co.  at  Hong  Kong,  were  entrusted  with  Uebert  naA 
Mendel's  bills  of  lading  only  as  agents  within  the 
VmOan  Acts,  and  the  transfer  of  them  to  secure 
an  ant*  advent  debt  was  invalid  under  those  acts. 
As  to  Calvert's  goods,  though  there  was  stipuls- 
ti  HO  as  to  remittances,  yet  tbe  ri^t  of  the  vendor 
lo  stop  was  not  defeated  by  the  assignment  nor 
iadonement.  Tlie  following  cases  were  also 
oted: 


MdUOi,  Q  C,  Kag,  Q.C.  {SoU  with  them)  for  the 
respondents. — Lyall,  Still,  and  Co.,  were  not  factors 
but  owners  of  the  goods.  As  to  Liebert's  goods,  the 
terms  of  the  letter  of  Sept.  8,  1861,  and  subseqent 
letters,  the  facts  that  he  drew  and  George  Lyall  and 
Frederick  Still  accepted  bills  for  the  price  of  these 
goods,  including  iuturest  during  their  currency,  and 
commission,  that  the  insurance  and  freight  were 
paid  by  them,  and  the  goods  re-invoiced  by  them  to 
the  Hong  Kong  branch  of  tbe  firm,  show  that  they 
took  and  dealt  with  the  goods  as  owners,  and  that 
tbe  goods  were  aasigued  to  Lyall,  Still,  and  Co.  at 
their  own  risk  and  not  as  factors.  And  as  to  Men- 
del's and  Calvert's  goods,  tbe  invoices  thereof  stating 
that  they  were  "bought  on  account  and  for  the  risk 
of  George  Lyall  and  Frederick  Still,  of  Loudon," 
and  tbe  facts  that  they  were  paid  for  by  drafts 
drawn  by  the  vendors  on  and  accepted  by  the  above 
firm,  including  interest  and  commission,  as  in 
Liebert's  case,  shows  that  these  goods  also  were 
consigned  to  Lyall,  Still,  and  Go.  at  their  own  risk 
as  purchasers  and  not  as  factors.  [Lord  Chbucs- 
roBD  intimated  that  argument  on  this  point  was  nn- 
neceaaary,  as  tbe  relation  of  principal  and  agent 
could  not  be  established.]  There  was  no  misdlreo- 
tion  by  the  judge  below.  He  directed  the  jury  that 
the  traiMtvB  continued  tilt  the  ship's  arrival  at 
Hong  Kong,  and  tihat  meanwhile  it  was  competent 
to  tbe  vendors  to  stop ;  that  the  relation  was  not 
that  of  principal  and  agent;  and  that  the  trans- 
fer was  fat  valuable  consideration.  The  question 
left  to  the  jury  was  as  to  the  bona^^ea  of  the  trans- 
fer. The  judge,  too,  was  right  In  directing  the  jury 
to  look  at  tiie  bills  of  lading  as  guiding  them  to  the 
nature  of  the  transaction.  This  was  right,  for  the 
bill  of  lading  contains  the  contract  and  not  tbe  in- 
voice, which  simply  contains  the  amount  and 
description  of  the  goods ;  and  it  is  not  tbe  cuatom 
of  trade  that  the  invoice  should  contain  any  stipu- 
lation limiting  the  effect  of  the  bill  of  lading,  so 
tiiat  here  it  cannot  be  contended  tiiat  the  reapon- 
d^lswere  affected  with  constructive  notice  of  the 
special  terms  contained  in  the  invoices  of  Liebert 
and  Mendel's  goods.  When  the  attempt  was  made 
by  the  vendors  to  stop  the  goods,  they  were  not  tn 
tranatu,  toi  the  goods  were  delivered  in  London  to 
the  agent*  of  £e  London  branch  of  tbe  firm,  and 
thev  were  dipped  under  their  orders  and  the  bills 
of  lading  woe  made  Out  after  thdr  direction,  so 
that  there  was,  in  fact,  an  actual  or  conatructive 
delivery  to  the  purchasers,  by  which  the  right  to 
stop  would  be  determined.  And  as  to  the  goods 
bought  of  Mendel  and  Calvert,  there  is  the  conclu- 
sive fact  that  tbe  goods  are  shown  by  tbe  invoices 
to  have  been  bought  **on  aoconnt  of  George  Lyall 
and  Cbariee  Frederick  Still,"  and  were  invoiced  to 
them  only.  The  cases  of  /ones  v.  JoneB,  8  M.  &  W. 
431 ;  Weniworth  v.  Outhwaite,  10  M.  &  W.  436, 
show  that  under  these  circumstances  there  was  an 
end  to  the  traniiiiu  at  Loudon.  The  respondents 
were  transferees  for  valuable  consideration,  bondJuU 
and  without  notice,  of  tbe  tdUa  of  lading.  There  is 
not  evidence  that  the  respondents  knew  of  the  in- 
solvency at  the  date  of  the  assignment,  and  if  they 
did,  this  would  not  make  the  assignment  improper, 
unless  there  was  also  notice  that  tbe  vendors  were 
unpaid.  And  that  notice  that  vendors  were  unpaid 
would  not  be  suflkient  to  affect  tbe  indorsement^ 
without  notice  of  the  insolvency  is  shown  tsU^fm- 
tug  V.  AvK7n,9Gas^506..Tberigl;tto]«td^litl[l^ 
security  or  lien  on  goods,  it  is  otuya  right  toHnvert 
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the  property  in  the  goods.  The  proper  principle  fn 
these  caaeB  is  well  expressed  hj  Bailer,  J.,  in  the 
case  of  lAcibarroto  T.  iiaaon,  6  East,  34  note :  1  Sm. 
L.  C.  6th  edit.  744,  who  ohserrea,  "After  these 
authorities,  taking  also  into  coniideration  that  there 
is  DO  esse  whatever  in  which  it  has  been  held  that 
goods  can  be  stopped  in  trtmtihi,  after  they  have 
been  sold  and  paid  for,  or  money  advanced  upon 
them  bonS Jide  and  without  notice,  I  do  not  conceive 
that  the  case  is  open  to  any  arguments  of  policy  or 
conTenlence ;  Irat  if  it  thould  be  thought  so,  I  beg 
leave  to  say  that  in  all  mercantile  transactions,  one 
great  point  to  be  kept  aniforraerty  in  view  is  to 
make  the  circulation  and  negotiation  of  property  as 
quick,  as  easy,  and  as  certain  as  possible.  [Lord 
Chblhstord  asked  whether  any  case  had  decided 
that  a  bill  of  lading  could  be  traosfened  as  a  security 
for  antecedent  debt,  so  aa  to  defeat  the  right  of  the 
unpaid  vendors  to  stop  in  transitu.  UeUitk,  Q.C., 
referred  to  Peau  y.  Ghahec,  the  Marie  Joaepk, 
L.  Rep.  1  P.  C.  219  ;  16  L.  T.  Rep.  N.  a  8.  Lord 
Chbihsfokd  read  the  note  to  Lickbarrov}  v.  Maaon. 
I  Sm.  L.  C.  6th  edit.  766,  where  Re  Wesfzinlhus 
i;  B.  &  Ad.  817  is  cited  as  showing  that  "where 
a  bill  of  lading  may  be  and  has  been  pledged  by  the 
consignee  of  the  goods  as  a  security  for  his  own 
debt,  the  legal  right  to  the  possession  of  the  goods 
passes  to  the  pledgee ;  bat  the  right  to  stop  them  in 
Iratmttt.  in  case  the  consignee  should  become  in- 
solvent is  not  absolutely'  defeated,  as  it  is  in  the 
case  of  the  sale  of  a  bill  of  lading  by  the  consignee ; 
for  the  vendor  may  still  resume  his  interest 
in  them,  subject  to  the  rights  of  the  pledgee, 
and  will  have  a  right  at  least  in  equity  to 
tibe  residne  whidi  may  remain  after  satisfying 
the  pledgee's  claim.  And  further  if  the  goods  com- 
prised within  the  bill  of  lading  be  pledged  along 
with  other  goods  belonging  to  the  pledger  himself, 
the  vendor  will  have  a  right  to  have  all  the 
pledger's  own  goods  appropriated  to  the  discharge 
of  pledgee's  claim  before  any  of  the  goods 
comprised  within  the  bill  of  lading  ue  sa  .  .  . 
And  Rpalding  v.  StitHng,  6  Beav.  S76.  confirms 
Weitzinthui'g  case,  and  shows  that  the  goods  cannot 
be  retained  as  security  for  a  general  balance  of 
account,  but  only  for  the  specific  advance  made 
upon  the  security  of  the  bill  of  lading."]  The 
observation  in  Vtrtvt  JeweH,  4  Camp.  81,  that  the 
right  to  stop  it  not  taken  away  by  an  assignment 
of  a  bill  of  lading  for  valuable  consideration  with 
notice  of  the  consignee's  insolvency  was  a  mere 
obilfr  dictum ;  Cuming  v.  Brown  was  not  cited,  and 
the  cnae  stands  alone.  The  ai^ument  that  there 
was  no  consideration  for  the  indorsement  of  the  bill 
of  lading  Is  not  good,  for  tiie  indorsement  was  in 
pursuance  of  the  contract  contained  in  the  assign- 
ment. With  respect  to  the  trusts  to  which  Liebert 
and  Mendel's  goods  are  alleged  to  have  been  subject, 
the  stipulation  as  to  the  remission  of  the  proceeds 
of  the  goods  to  meet  the  drafts  accepted  for  the 
price  thereof,  was  a  mere  term  of  the  contracts  for 
those  gooda,  but  did  not  under  the  circumstances 
affect  the  goods  with  any  trust  or  equitable  lien. 
And  in  any  case,  the  respondents  had  no  notice  of 
anch  lien,  and  so  could  not  be  affected  by  it.  They, 
as  transferees  of  the  bills  of  lading,  saw  nothing 
on  the  face  of  them  to  guide  them  to  any  such 
stipulaUoQ.  The  doctrine  of  constructive  notice  does 
not  ai^y  here.  It  waa  laid  down  in  Jow»  t.  Smi^ 
1  Bare  48,  that  that  doctrine  applies  In  two  cases ; 
first,  where  the  party  charged  knew  that  the  property 
in  dispute  was  encumbered  or  in  some  way 
affected,  in  which  case  he  is  deemed  to  have  notice 
of  the  facts  and  instruments,  to  a  knowledge  of  which 
he  would  have  been  led  by  due  inquiry  after  the 
fact  which  he  actually  knew  ;  and,  secondly,  where 
the  condact  of  the  party  charged  evinces  tiiat  he 
had  a  ras^don  of  tlM  «rntb,  but  wilfully  or  frm> 
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dulently  determined  to  avoid  receiving  actual  notice 
of  it.  The  respondents  had  no  knowledge  thst  there 
was  any  limitation  on  the  bills  of  lading,  they  were 
not  put  on  inquiry,  and  their  conduct  evinced  no 
suspicion  nor  wilfal  avoidance  of  knowledge.  See, 
too.  Bin  r.  Oibia,  3  B.  &  C.  466.  It  was  contended 
for  the  appellants  that  respondents  neglected  to  look 
at  the  invoices  which  contained  the  stipulation  as  to 
remittance,  but  sach  neglect  would  not  of  itself 
affect  the  title  of  the  respondents.  In  RapkatiJ. 
Bank  England,  17  C.  B,  161,  it  was  held  that  one  who 
tdtea  a  bank-note  or  oUier  negotiable  security  bom 
Jide— i.e.,  giving  value  for  it,  and  having  no  notice 
at  the  time  that  the  party  from  whom  he  took  it  hid 
no  title — is  entitled  to  recover  on  it,  even  though 
he  had  at  the  time  the  means  of  knowledge,  of  whi<^ 
means  he  had  neglected  to  av^  himself.  Willes,  J., 
in  tiutt  case  (quoting  Parke,  B.,  in  Mof  r.  Chapmin, 
16  M.  &  W.  856),  says  (at  p.  174),  Notice  or  know, 
ledge  means  not  merelyexpress  notice,  butknowledge, 
or  the  means  of  knowledge,  to  which  the  party 
wilfully  shuts  his  eyes,  a  suspicion  in  the  mind  of 
the  party,  and  the  means  of  knowledge  in  his  powur 
wilfully  disregarded."  So  that  it  is  clear  that  the 
mere  omission  to  look  at  the  invoices  does  not  affect 
the  bona  Jidea  of  the  respondents.  And  as  to  Cal- 
vert's goods,  there  was  no  special  stipulation  as  to 
remittances,  and  there  is  not,  therefore,  any  ground 
for  alteinng  that  those  goods  were  consigned  to  the 
Hong  Kong  branch  of  the  firm  as  factors,  or  that 
they  are  affected  by  any  trust  whatever.  Lyail, 
Steel,  and  Co.  paid  the  freight  and  insurance  <A 
the  goods  from  Manchester  to  Hong  Kong,  and  to 
the  extent  of  the  amount  ao  paid  th^  had  at  sny 
rate  a  first  cbai^  or  intemt  in  the  goods  whioi 
ther  were  in  a  poaition  to,  and  did  la  fact,  assign 
to  the  respondents. 

Sir  ADNndsffAi&Mr.  0.0,  replied. 

Judgment  was  delivered  by  Sir  Josifh  'Satom, 
which,  after  stating  the  facts  as  above  set  forth, 
proceeded : — In  order  to  decide  between  the  rival 
claimants,  two  questions  have  to  be  answered— 
First.  Did  the  transitva  terminate  before  the 
demand  was  made  on  behalf  of  the  appellants? 
Secondly.  Waa  the  transfer  of  the  bills  of  lading 
made  to  the  respondents  for  valuable  consideratloii, 
and  without  notice  of  such  dreamstances  is 
rendered  them  not  fairly  and  honestly  assign- 
able, and  so  as  to  transfer  to  the  respondents  a 
property  in  the  goods  freed  and  diachai^ed  from 
the  proprietary  lien  of  the  unpaid  vendors. 
The  general  rule  is,  that  where  goods  are  sold  to 
be  sent  to  a  partlcolsr  destination  named  by  the 
vendee,  the  right  of  the  unpaid  vendor  to  stop  them 
continues  until  they  arrive  and  are  delivered  there 
according  to  the  bills  of  lading.  The  trantitui  con- 
tinues whilst  they  are  in  chargeof  some  third  party 
contracted  with  as  carrier  for  the  purpose  of  for^ 
warding  them,  and  who  has  them  in  charge  simply 
for  this  pnrpoae.  It  may  suflSce  to  refer  to  the 
recent  caseoi  5ien»Asm t.  Stmny (L.  Bep.  4  Eq- 481 ; 
16  L.  T.  Rep.  K.  S.  688).  The  documents  in  evi- 
dence as  well  as  the  oral  testimony  In  the  present 
ease,  establish  beyond  doubt  that  Hong  Kong 
the  destination  agreed  upon  between  vendors  and 
vendee;  and  the  other  parties  who  intervened, for 
the  purpose  of  having  the  goods  forwarded  to 
their  destinaUon,  had  them  in  charge  for  uus 
purpose  only.  Their  Lordships,  therefore,  entertain 
no  doubt  that  the  fnininriu  had  not  ended  before  the 
arrival  at  Hong  Kong.  The  second  is  the  tw 
question  in  the  case.  The  respondents  contended 
that  they  gave  value  for  the  bills  of  lading :  tbat 
they  had  no  notice  of  any  special  terms  of  agreement 
between  the  vendor*  ana  Tendees  of  which  they 
.that  they  wen  not  Informed,  and  as  ftrwbidi 
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also  say  that  they  were  sot  boand  to  make  iaqniry. 
The  DMuaagen  ot  the  banks  (Meisn.  Kaiser  aod 
Kaye),  were  not  examined  at  vitaessea  at  the 
trial;  but  it  plusly  awean  oo  the  eridenoe 
adduced  by  plaintiffs  (toe  respoodente)  that  the 
inaolvency  of  Lyall,  Still,  and  Co.  was  known  to 
the  banks  at  the  time  of  the  assignment,  and  it  is 
bat  reasonable  to  suppose  that  they  were  quite 
familiar  with  what  also,  on  the  sameeTidenee,  appears 
to  be  the  uage  of  trade  aa  betweu  Haaeheater  and 
Baaa  KaagiJSeB  Nemom  t.  TkonUon,  8  East,  19.) 
At  uie  time  ijK-  .bills  of  lading  were  handed  orer 
to  them,  no  Q^pey  was  adTtoced,  no  benefit  was 
conferred  or  [^^iiied  oo  the  futh  of  these  securi- 
tiea.  They  w«|  transferred  simply  (as  stated  tn 
(be  eTideooe  of^jQje  plaintiffs)  ui  pv/ormmct  of  Uu 
agneamt »  lAe  Jffigmimt.  We  ucn,  thez^ore,  to 
fder  to  the  as^SpmeDt  itself  to  aee  what  was  the 
interest  in  tbewr  oiUs  of  lading  that  was  agreed  to 
be  trans^Q^zed,  as  [tart  of  what  was  assigned  for  the 
connderaflon  expressed.  The  general  rule  to  clearly 
stated  and  explidned  by  Lord  St.  Leonards  in  the 
case  of  MtagUt  t.  Duma,  3  H.  of  L.  Gas.  702,  is  that 
the  assigiiee  of  any  secori^  stands  in  the  same 
positioii  as  the  asdgnor  aa  to  uM  equities  arising  ttpon 
It.  This,  aa  a  general  rule  was  not  disputed,  but  it 
was  contended  that  the  case  of  a  bill  of  lading  is  ez- 
Mttional,  and  must  be  dealt  with  on  special  grounds. 

Doabtless,  the  header  of  an  indorsed  bill  of  lading 
Duy  in  tiie  course  <A  commercial  dealing  transfer 
a  neater  right  tiian  be  himself  has ;  the  exception 
is  foonded  oa  the  negotiable  quality  tA  the  docu- 
meski.  It  is  confined  to  the  case  where  the  person 
vbo  tzmnafers  the  right  is  himsdf  in  actual  and 
auffiWiied.  possession  of  the  document,  and  the 
tniuferee  gives  vdue  on  the  futh  of  it^  without 
h&TiDg  notice  of  any  circomstance  which  would 
TCDte  tiw  transaction  neither  fair  nor  honest  In 
such  a  caac^  if  the  vendor  is  unpaid,  one  of  two 
innoeent  psztiea  most  suffer  by  the  act  of  a  third : 
and  it  is  zeasonable  that  he  who  by  misplaced  con- 
fideooe  has  enabled  sudi  third  pturson  to  occasion 
tbe  loss  should  sustain  it:  ,LickbaTroa  v.  Maton, 
ST.fi.  70.  But  in  this  case,  at  the  time  of 
the  assignment,  Maclean  had  not  possession  of 
tte  doenoaents ;  nothing  was  advanced  on  the  faith 
of  them.  There  is  merely  a  general  description 
of  documents  expected  to  arrive,  without  knowing 
tteir  contents  or  how  far  they  might  be  limited  or 
qualified.  The  property  of  the  firm  in  the  goods 
expected,  was  not  only  subject  to  special  stipulations 
in  the  contracts  of  sale  in  the  case  of  two  of  the 
three  parcels,  bat  was  also  subject  in  all  the  three 
to  the  lien  of  the  unpaid  vendors.  And  can  it  be 
I  cwtended  that  b^ore  Maclean  got  possession  of  the 
I  Jecuments  when  his  firm  was  in  a  condition  of  un- 
doubted insolvency,  and  the  terms  of  the  docu- 
ments were  not  disclosed,  there  was  conveyed  to 
the  respondents  by  this  assignment  the  benefit  of 
a  prospectire  breach  of  trust  and  vicAation  of 
contract?  There  is  not  a  word  in  the  instrument 
that  coold  be  held  to  convey  a  greater  interest  than 
tite  asssignors  had.  The  power  they  might  after- 
warda  acquire  of  commiUing  a  fraud  upon  the 
Tenders  is  not  "property,  estate,  interest,  claim,  or 
demand,  l^al  or  equitable."  "It  is,"  says  Sir 
Inward  O^e,  "a  general  rule  that  whensoever 
the  words  <kE  a  deed  or  of  the  parties  without  deed 
may  have  a  double  intendment,  and  the  one  standeth 
viui  law  and  ri^t,  and  the  other  is  wrongful  and 
against  law,  the  Intendment  that  standeth  with  law 
diall  be  taken."  (Co.  Litt.  42a.^  Gautructio  Ims 
Horn  /acil  injarim;  aa  it  is  pithily  said  in  tne 
naeage  fran  the  Touchstone  referred  to  by  Sir 
■^ifimmt^^  Palmer  in  bis  aide  argument:  "The 
kv  in  its  genuine  CMistruction  prefers  a  less 
Mala  17  zigfat  to  a  It^V'  estate  by  moog.*' 
.  'Om  nlo  that  wosds  uUi  be  coostmed  moit 
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strongly  against  him  who  uses  them  gives  place  to 
a  higher  role ;  higher  because  it  has  a  moral  element 
that  the  construction  shall  not  be  such  as  to  work  a 
wrong.  The  lioi  of  the  uo^d  vendor  is  allowed 
by  law  for  the  very  porffoM  of  protecting  him 
against  the  insolvency  of  the  vJiUee ;  and  the  assign- 
ment in  this  case,  which  lefl>'<^^  assignors  in  insol- 
vency, even  if  it  could  be  sajd 'd)^^  ^^'^ 
them  so,  would  be  sufficient  to  alginate  the  very 
right,  which  according  to' the'numait  for  the 
respcmdentB,  It  Is  also  suffideiflG^  extii^tsh. 
In  the  case  of  Spalding  v.-,  Rudingf  &  Beav.  876, 
the  vendor's  right  was  asserted  as  against  property 
which  had  so  tax  passed  into  the  hands  of  the  con- 
signee that  he  was  enabled  by  mortgage' of  the  bills 
of  lading  to  pass  ther  Interest  in-the  goods  to  the 
extent  of  that  mortg^ ;  the  li^t  of  stoppage  m 
trannttt  was  upheld  as  against  the  surplus,  in  pre- 
ference to  a  cuum  of ,  the  n;y)rtgagee  to  ap[dy  it  to 
liquidate  the  balance  of  a  general  account.  This 
(as  Vice-Chancellor  Wood  observes  in  the  case 
already  referred  to— Seratft*™  v.  Strang,  L.  Rep.  4 
£q.486;  16L.T.  Bep.  N.  3.  5S4.— on  the  question  of 
tTOMxtiu)  wu  in  some  degree  an  extension  of  what 
was  supposed  to  be  tiie  ngbt  vi  the  consignor,  and 
it  Aows  the  desire  to  give  this  right  a  full  and 
equitable  i«otection.  DoubUess  the  vendor's  claim 
cannot  prevail  ag^nst  the  claim  of  a  transferee  las 
value  given  on  the  faith  of.  a  negotiable  security 
furly  and  honestiy  taken ;  to  tfia  extent  to  which  he 
basaof^venTala^bebasapritHrcIalth.  Butthemle 
is  founded  on  the  reasoa  of  it,  aa  already  explained; 
eaaatue  ratumt,  ce$tat  uwa  lae.  Where  tiiere  is  no  ad- 
vance made  or  v^ue  glvra  upon  the  faith  of  the  docu- 
ments ;  where  the  object  is  simply  by  a  sweeping 
clause  to  gather  in  whatever  may  be  got  to  recoup 
tiie  creditor  of  a  debtor  who  had  become  insolvent, 
for  an  improvident  advance  ntade  upon  the  faith  ctf 
a  totally  diiltoent  security ;  where,  upon  the  true 
constrnctioB  of  the  assignment,  no  interest  passed 
that  would  place  the  assignee  in  a  better  position 
than  the  asdgnor,  and  the  bills  of  lading  which 
BUbsequentiy  came  to  hand  were  transferred  ex 
presBly  in  performance  of  the  i^^reement  in  this 
assignment  and  vltiiout  otbercpmlderation  wluttstH 
ever,  it  appears  to  th^  Lordships  that  such  s 
transfer  so  made,  and  under  such  circumstances, 
cannot  beheld  sufficient  todeftettlie,Tjfqior's claim. 

Their  Lordships  therefore  are  of  opinion  that  tiie 
Chief  Justice  ought  to  have  nonsuited  the  plaintiffs, 
inasmuch  as,  upon  their  evidence,  it  did  not  appear 
tbat  they  hud  acquired  a  ivoperty  in  the  goods 
sufficient  to  sustain  an  action  of  trover  for  the  con* 
version  alleged,  which  took  place  >ftor  the  asaertioa 
of  the  right  of  stoppage.  They  wjU  therefore  re- 
commend Her  Majesty  that  the  order,  appealed 
against  should  be  set  aside,  toget)ier  witb  the 
verdict  found  for  the  respondents,  and  .tluit  a 
judgment  of  nonsuit  should  be  entered. 
The  appellants  to  have  their  costs  of  this  appeal. 

Order  reversed. 

Solidton  for  appellants,  iW,  i%c$»i  and  Si^ 
vick, 

Solldtor  for  respondents,  AnArote  Arsons. 
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<FfeMat :  The  Bight  Hon.  Lord  Koxillt,  H.  B.  ; 
Six  Wnxun  Erlb  ;  Sir  Simmb  W.  Coltoji  ;  and 
Sir  JOBBTH  Naties.) 

Tboiub  SxBPKnrs  (app-)  v.  John  Bhooohtbld 
Am  AMOTHRR.  (reflp.) 

Tjob  Grut  FAomo. 

Battmry — Ikmuged  Aip  told—Proeetda  of  tale-~ 
Uttgr  lau — Coutnutivt  total  Um—Lou — Salvage — 


_  borrowed  on  bottomry  of  a  thip  and  frmgkt. 
AJUnoanb  tkt  Mp  put  ixto  oa  intermoduOo  port  m 
a  Amttgod  Halt,  cmd  mat  iAm  mid  at  unwarily  of 

7Jle  condition  of  th*.  hand  was,  fiat  it  Aotdd  h«  void  if 
the  oblyort  should  pay  the  sum  lent,  with  interest, 
"or  in  case  of  loss  of  the  ship  or  vessel  stuA  an 
eaisrage  as  by  custom  shaU  have  become  due  on  the  sal- 
vage, or  if  on  the  said  voyage  the  shut  or  vessd  should 
be  vttarfy  lost,  jv^"  is  consequence  o^ perils  of  the  seas. 
On  a  suit  by  the  bondholder t  against  the  proceeds  of 
thestde: 

Beld{affirming  the  judgment  of  the  Admmdty  Qmrt), 
that  the  bondholders  were  entitled  to  the  whole  pro- 
ceeds of  the  sale;  for,  first,  the  was  not 
utterly  lost,"  the  doctrine  of  eonstnctive  total  lots 
kamng  no  t^tpUoaiicn  to  bottomry;  secondly,  thtre 
was  no  "  lose  "  of  the  vessel  within  the  meaning  of  the 
bond ;  and,  thirdbf,  there  was  no  ^lecial  provision  tn 
ike  bond  qualifying  the  general  rvle,  that  me  lender  on 
bettemry  ie  entitlal  to  the  whole  of  the  property  eaoed, 
jf  incbmd  in  Us  security : 

£ead)U,  that  tie  clause  '*  tn  ease  of  loss  of  tie  shipy  such 
an  average  as  shall  have  become  due  on  tie  salvage  " 
must  be  construed  ae  intended  to  secnte  the  payment  to 
tie  bondholdsre  of  something  wAtci  iks  tiaponamre 
laight  booame  entitled  to  recetoe  from  third  parties  in 
re^mct  of  the  ship,  and  not  a  division  <if  what  might 
by  saved  from  a  wrseiv  er  tie  proceeds  of  a  neeeesary 
sale  of  tie  betmeem  lie  ioudialdere  and  tie 
eiipowaers. 

This  wu  an  appeal  from  an  nder  of  tba  jodge 
of  the  Hl^  Court  of  Admiralty. 

The  cause  was  one  of  bottomry,  promoted  by  the 
respondenta  (the  ^inttffs  in  the  court  below),  as 
the  legal  bolden  of  a  bottomiy  bond  ap^t  1^ 
proceeda  of  the  sale  of  tiie  ship. 

The  iQ^eilaat  (the  defendant  in  die  conrt  below) 
ms  mor^mee  «  the  ahip^  and  interrened  hi  the 
caase  for  nie  porpoee  of  defeodhig  his  intaest  in 
the  pToceeda  of  the  sale  against  the  claim  of  the 
txmdhDideri. 

The  facts  of  the  case  are  stated  in  the  jadgment. 

The  qnestlon  arose  on  the  terms  of  the  twttomry 
iNMid,  wiieh  balng  otherwise  in  tiie  nitial  form,  con- 
tidned  die  fallowing  condition : 

Now,  the  eondition  of  the  aboT«  mittoa  bond  ie  moh 
Uut  it  Uu  uid  ihlp  or  tmssI  ahall  with  all  reuouble 
mpeei  nil  from  th«  port  of  Sydn*/  ifrirnwlil  and  ialj 
proaooats  and  «ompIete  tlw  »ld  tntonded  Tojage  or 
TCjegee,  sad  that  wiUumt  derlatioa  «xoept  e*  alore- 
eeidt  and  the  perils,  damsMi,  caanaltiiea,  aaa  MMldanta  of 
the  aeaa,  rl*en,  and  navigatioa  axcaptad ;  and  If  the  above 
bonnden  fnUiam  BalUle,  hla  axeouton  or  admiidatiatorB, 
or  aoBM  or  one  of  tham.  or  the  owners  <rf  the  nid  ahlp  or 
Tesaal  do  and  shaU  well  and  trn];  p»  or  caoae  to  be  paid 
nnto  the  Mid  John  Broomflald  and  Reginald  Whitaker  or 
tithsr  of  them,  th^  ot  afther  of  their  admlnlatraton  or 
f—'g"'.  or  to  their  or  eithar  <rf  thelrattontar  attonari' 
agant  or  amats  thereto  lawfuUr  oonattCntea  the  fall  uid 
jnat  snm  of  7S01I.  ISi.  9d.  of  atarllng  Britiub  mooej,  being . 
the  principal  monej'  seeoiadby  thla  bond,  tocethar  with  the 
Intereat  or  premtun  of  461.  par  oat.  for  the  yojmge  before 
theatqiiatioaol  twain  honrsaftar  the aaCa snlval of  tba ' 
■^Bh^orTSSBilafchsr  port  of  disduqa  la  the  Unltsd 
¥lindQSi,  or,  la  tbs  eass  she  ahall  pcooasd  to  Owk,  tn 


Ireland,  then  before  tha  aKpiraUon  of  twelre  hoars  attac 
the  aafe  ■rrirml,  «r  in  «ase  St  loss  of  the  ship  or  ymtk 
swdi  aa  emenge  mm  br  oostom  ritall  hara  baeraae  das  <■ 
the  aalvage,  or  if  on  tka  aid  Toyege  the  aakl  ship  or  nanl 
should  be  nttedy  lost,  cast  awu,  or  dmtxofea  in  otaa^ 
qnenra  of  fire,  enemlM,  man  ot  war,  pirates,  ■liiii  mm.  or 
other  aaaroidable  tMrUa,  daaiaMS,  or  awaaltlea  of  tba  sml 
rivers,  and  nangaaon  to  be  mmiemOr  abown  aad  prom 
br  the,  mid  WiiUam  Baillis,  hia  azaontoraor  adadaiatiaUn^ 
or  some  or  one  ot  them  or  \j  the  owaora  of  the  Hid  ih^ 
or  TBSS81,  then  this  bond  or  obUgatioa  to  be  Told  and  of  as 
sAho^  or  otiiarwiH  to  imsin  in  fnU  torasaaA  ililusu 

The  appellant,  in  bis  answer,  set  cut  die  bond 

witii  its  condition,  and  contended  that,  on  die  tennt 
of  the  bond,  and  under  the  circnmstances  of  the 
case,  the  bond  had  nerer  become  payable,  that 
nodiioR  was  dae  thereon,  and  that  in  any  case  the 
respondents  were  not  entitled  to  the  whole  of  ttu 
proceeds  of  the  aal^  but  to  sooli  an  average  odIj  u 
by  cnitom  dionld  hare  become  due  on  the  salrage; 

The  respondents,  on  this  answer  being  filed,  gan 
notice  of  their  intention,  to  more  the  Judge  in  court 
to  reject  bo  mnch  of  the  answer  as  set  np  (1)  that 
nothing  was  due  on  die  bond ;  and  (2)  that  the 
respondents  were  only  entitled  to  an  ATerage  oa  tin 
sum  of  S628£  8s.  the  amoant  of  die  proceeds  of  the 
sale  paid  into  ooort.  ^lis  motion,  wUch  «as  la 
the  natare  of  a  demurrer,  was  heard  on  Kor.  10 
and  11,  1866,  and  on  the  hearing  all  facts  stated  iB 
the  aoswer  were  taken  to  be  true. 

Sir  Robert  Phillimore,  on  Not.  17,  1868,  gSTS 
judgment  holding  that  the  bond  became  due  and 
payable  on  the  sale  of  die  ship ;  that  there  was  art 
Buch  an  abaolote  total  loss  aa  could  Recharge  Utt 
borrower  on  bottomry  from  liabillly,  the  ship  exit- 
ing in  i^Mcie  at  the  time  of  the  sale ;  that  the  worb 
of  the  condition  mnit  be  constmed  as  contemplatiii{ 
an  event  that  had  not  happened — viz.,  the  shipV 
ceasing  to  exist,  but  d^/ris  ot  wreck  only  remaining^ 
The  learned  jndg^  thmfor^  made  an  order,  jif^ 
nouncing  for  the  prayer  of  the  reqiondenl^  and 
directing  the  articles  in  qnesti(m  to  be  struck  oat 
of  the  answer,  with  costs  of  the  motion  against  ttB 
appellant :  (20  L.  T.  Rap.  K.  8.  44.) 

From  that  order  the  preaent  i^pMl  watfamikt 

Sir  George  Bojuman,  Q.C.  {Clarkson  with  him)fir 
the  appellant — We  contond  that  on  the  terms  of  ^ 
hood  and  nader  the  circumstances  of  this  cas^  tte 
respondents  cannot  recorer  the  whole  proeeedi  <■ 
the  sale,  but  only  "  such  an  average  as  by  costoai 
shall  have  become  due."  The  proixeds  of  the  ids 
here  are,  in  fact,  salvage.  The  bond  contemplalBe 
two  events — (1)  a  loss  with  salvage,  in  which  caiea 
customary  average  on  the  salvage  was  to  be  daa; 
and(2)an  utter  bss  In  iHiich  caae  the  Ixmd  was  to 
bevoid.  WeadmitthatthelattererenthaaiiotiM 
contend  that  that  the  former  erent,  has  happaoed. 
There  was  here  a  ooastrucUve  "loss,"  for  the  sbb 
was  so  damaged  that  the  requisite  repairs  wonu 
have  exceeded  in  amount  the  value  of  the  ship  when 
repaired.  BepairsiDSUchacasewer&conunercialbr 
speaking,  impossiU^  for  aa  observed  by  Mtule,  J. 
in  Moss  V.  Smith,  9  a  B.  108,"  In  matters  of  bniineai 
a  thing  Is  aud  to  be  impossible  when  it  is  not 
practicable,  and  a  thing  is  impracticable  whea  it 
can  only  be  done  at  an  excessive  or  uoreasopshle 
cost.  A  man  may  be  sidd  to  have  lost  a  sbiUiiW 
when  he  has  dropped  it  into  deep  water,  though  it 
might  be  posMle  by  some  very  eipaatire  ooo- 
trivanee  to  reeorer  ft.  So,  if  a  aUp  sostains  satf 
extensive  damage  that  it  would  not  be  reason*l»7 
practicable  to  repair  her — leung  that  the  sxptfiM 
of  repairs  would  be  such  that  no  man  of  coming 
sense  would  incur  the  outlay — the  ship  is-said  to  >* 
totaUy  lost"  The  above  case,  however,  vu  <^ 
of  inswanee,  and  we  admit  that  cireainatMoii 
which  would  conidtote  a  oonitmctiva  total  U<* 
within  the  maanlng  of  a  poli^  iaaqnnee  waau 
do  iO  io  fJg,^e<#f®©(9gtlF^  " 
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-bottoniiy.  Bnt  all  that  we  can  oonteod  if,  that 
ttcnmsa  ^hoat*  within  the  tmna  irf  thli  bond. 
The  above  reinarice  of  Hanle,  J.  htn  been  often 
quoted,  and  were  apiuroTed  hj  Jerris,  C.  J.  in  Rosetio 
Omteg,  11  C.  B.  186,  and  by  WiliiaoM,  J.  in 
Atlama  r.  Madcauia,  18  C.  N.  a,  444 ;  7  L.  T. 
Bep.  N.  S.  711.  "Salr^"  in  the  bond  mtut 
>MU  prouerty  WTcd  on  a  Iom,  and  here  the  pro- 
ceeds of  the  lak  woold  be  irMldn  tin  ton.  And 
of  theae  proeeedi  we  My  that  the  leipondenta  are 
entitled  to  «ach  a  pordm  aa  by  cnrtotn  may  be  due. 
7%oMUM  T,  Tht  Bagal  Exehangt  Aianroaue  Conqtoaiy, 
1  Man.  &  Set.  SO,  may  hare  detennined  that  "  in 
the  eaae  of  botfaanry  nothing  short  of  a  total  de- 
strvetion  of  the  ship  will  oonstitate  an  utter  lost." 
But  the  leport  of  tliat  case  does  not  state  the  fwin 
of  the  bnd.  It  iwobably  oontaiaed  only  a  condition 
VToitftig  the  bold  on  an  ntter  loss,  but  no  clause, 
■B  Ib  the  present,  pmriding  for  a  partial  loss  with 
aatmge.  The  same  comment  nuy  be  made  on  the 
caees  of  the  Cathriw  and  the  E^tfmnta,  16  Jw. 
SSI,  1186,  and  the  ZhnH^  4  Na  Ca.  408;  2 
W.  Bob.  4>7,  which  west  no  further  than  that 
of  Tkmmem  j.  The  Bo»d  Exdnangt  Awnrmet  Com- 
pamf.  And,  farther,  In  the  Bl^anta,  it  did  not 
appear  that  the  ship  oould  not  be  repdred: 
(Tazeoos  on  Maritime  Law,  vol.  1,  p.  422  note) 
There  waa  no  wrongful  act  on  the  part  of  the 
master  is  seUlng  the  ship.  The  eridonce  shows 
Utait  that  act  was  a  prudent  one.  As  to  the  mode 
of  ealcalatien  of  ttie  "aTcn^"  that  would  be  due 
to  the  nspoDdcots,  this  most  deprad  on  the  eostom. 
Fnibebly  the  right  way  would  be  tat  the  respon- 
dents to  share  the  proceeds  of  the  nle  wi^  the 
agipellant  in  the  pn^wrtion  of  the  amount  of  the 
biaii  to  the  Taloe  of  tiie  property  on  wiridi  the  loan 
was  made,  i^,  the  ship  and  freight.  Tbis  is  sng- 
MsM  by  Boolay-Pa^  (Cours  de  Droit  Commercial 
MariliiDe,  vol.  3,  tit.  d,  s.  15,  ^De  la  BesponsabiUttf 
de  prtteiu-,  en  cas  de  nanfrage  et  perte  partielle"). 
The  question  tliere  diseossed  is  this; — Wbetiier, 
vlien  money  has  been  advanced  on  a  oa^^  of 
greater  ralae  than  the  loan,  and  the  cargo  has  been 
partially  lost  by  riiipwreck  or  ether  accident,  the 
lender  may  take  the  wlu^  the  cargo  saved  (sup- 
pMing  it  not  to  enseed  the  loan]^  or  whether  he 
mnat  eome  to  a  oontribotioii  wiu  the  borrower. 
And  he  takes  the  following  example: — The  value 
of  a  cargo  20,000f.,  the  loan  on  the  cargo  lG,000f., 
the  valoe  of  the  cargo  saved  4000f. ;  shall  the  tender 
take  the  whole  of  the  4000f.,  or  only  SOOOf.,  viz-, 
three-quarters  of  the  valoe  of  the  cargo  saved,  as 
the  loan  waa  thfee-quartm  of  the  valne  of  the 
cargo  when  the  advance  was  made?  And  he  says 
(p.  1B8)  that  Yalln  connders  that  the  lender  ought 
to  take  SOOOf.  only,  because  "  le  contrat  &  la  grosae 
d(At  Stre  rAluit  k  la  valenr,  non  dn  total  des  effete 
sanv^  OMis  de  la  portion  desdita  effets,  qui  soit  en 
mCme  nusra  avec  le  total  desdita  effete,  qn'^toit  la 
•onHne  vtMt  sree  le  total  en  efaargement."  On 
tiie  whtue  then  our  centeDtioa  ii  that  the  event,  as 
to  which  the  bond  made  a  qiedal  pmvirion,  has 
anived,  that  there  has  been  a  partial  loss  with  sal- 
Tage  (the  proceeds  of  the  sale  being  so  considered), 
that  thereupon  the  bondholders  are  entitled  to  a 
eertaio  proportion  of  the  [woeeedfl  of  the  s^  such 
as  may  be  detennined  acootding  to  evstom,  <tt  ^ 
nle  anqcgested  )*j  the  Frendl  aatfaorities,  and  we 
therefore  now  ask  that  the  order  of  the  court  below 
■aj  be  varied  by  rejecting  only  sadi  part  of  the 
answer  as  alleges  nothing  to  be  due  on  IIOb  bend, 
■ad  br  admitting  the  part  ailing  that  the  respon- 
denCa  are  entitied  to  an  average  w^. 

Cbias(BBU,Q.  C,  witii  him'),  ftor  the  respondents. 
The  cases  died  on  the  oUier  side  with  reference  to 
coBsCmeUve  loea  do  not  ap^y  here.  A  policy  of 
iHiinBee^  and  a  bottomry  brad  afe  diffleraat  things, 
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and  the  liabilities  to  whdch  they  give  rise  must  be 
determined  on  different  prinddet.  la  Ban  t. 
GibKUL.  8  H.  ft  W.  890,  a  ship  eold  and  airigned  In- 
deed was  at  time  lying  stranded  md  so  dai^^ied  as 
to  be  unworthy  of  repairs,  and  a  question  arose  as  to 
whether  the  Tenon's  covenant  that  he  had  power  to 
transfer  her  as  a  ship  had  been  broken.  Parke,  B., 
•aya  (p.  400),  "  The  qaestion  whether  the  subject  t£ 
the  banifer  bean  the  character  of  a  ship  or  not 
may,  in  some  extreme  casee  suggested  in  argument, 
be  one  (tf  great  nicety  and  diffleulty.  In  Utie  present 
case  we  do  not  think  that  any  suc^  difficulty  ezista. 
We  are  of  opkdon,  that  upon  the  evidence  given  on 
die  trial,  the  ship  did  oontinne  tp  be  capatde  of 
being  teuufened  as  sneh  at  ^ba  time  of  theeonver- 
aoce,  though  she  miglit  be  totally  lost  within  rae 
meaning  of  a  oontraet  of  ineoranoe  CHimmm  r. 
Rogal  Ex^attft  AMivwue  Compeot^,  1  Uau.  ft  8d. 
Sl>  whtd)  proceeds  upon  a  dlflcient  prindple^  and 
may  take  place  with  less  ol  damage  to  the  ship 
itself  than  occurred  in  this  case;  It  proceeds  npoo 
tiM  loes  of  the  sBb}ect  insured  for  b«ieflcial  pcf 
poses.  The  doctrine  of  oonstmcdve  total  toia  fa 
one  Implied  mly  to  contraola  of  insoxanee,  and  fa 
merely  a  oonvement  mode  of  adjuitingthe  aekoow- 
ledgad  rights  of  insnrer  and  insured.  The  law  as 
stated  by  Storr,  J.,  in  the  Dmeo  C2  8«nQ.  188),  ia 
clear  that,  "  if  after  the  risk  on  a  bottomry-lKHid 
has  oommeneed  the  voyage  is  voluntarily  broken  up 
by  the  borrower  ',in  any  mannw  whalaoever  .... 
the  bond  becomes  ^eseotly  psgrahls."  Again,  the 
sale  was  in  direct  Tiolatioa  of  the  clause  in  the  boad 
providing  that  the  ship  dmnld  "be  deUvoed  to  no 
other  purpose  whatsoever  until  payment  of  thfo 
bond  is  first  made."   As  was  said  in  the  Drtuo(M. 

7.,  p.  196),  "The  sale  constitutes  Mr  m  a viowion 
Uie  contract  in  tta  subatanoe.**  (see,  too,  Parsons 
on  Shipidng,  vol.  1,  p.  137.)  The  loss  of  a  ship 
within  the  meaning  of  a  bottouuy-lxmd  menos 
an  aetcal  total  leas.  Nothing  short  of  Hao  eztioo- 
tioQ  of  the  subject  bypotiwcated  will  discharge  the 
borrower.  And  if  there  be  a  partial  losv,|what  is 
saved  beloags  abetdutely  to  the  lender.  Hii*  is  the 
prindi^  settled  by  the  authoritias.  See 

TkommA  T.  Bowal  Sackomge  Aatmrnm  OoeuMiny, 

lMaa.ft3el.30; 
77m  Co^Whm,  15  Jnr.  231 ; 
The  Eitpkanda,  15  Jar.  1185 ; 
Abbott  on  Shipphig  (Uth  edit).  128 ; 
8  Kent's  Commentanea  (11th  e&.)  454. 
The  rights  of  the  respondents  here,  then,  being  so 
extensive,  it  is  most  unlikely  that  by  the  condition 
of  the  bond  they  could  have  intended  to  limit  those 
rights,  and  to  admit  the  shipowners  to  share  pro- 
perty saved.  And  there  is,  in  fact,  nothing  special 
in  this  clause^  "in  case  of  loss  such  an  average  as 
shall  have  become  due  on  the  salvage."  These  veiy 
words  occur  in  the  form  of  a  bottomry  bond,  {^ven 
in  Abbott  on  Shipping  (11th  edit.),  append,  ccczcv, 
(And  see  Weskett,  Digest  of  the  Laws  of  Marine 
insurance,  edit.  1781,  pp.  46,  48,  67,  5B.)  We 
therefore  contend  that  the  respondents  are  en- 
titled to  the  whole  ^eoeeds  of  the  sale,  and  that 
the  judgment  of  the  court  below  ooght  to  be  affirmed. 

Sir  G.  Bampttam,  Q.  C,  in  reply,  commented  on 
Adam*  V.  Maehmm«,  18  C.  B.,  N.  &,  4M;  7  L.  T. 

Bep.  K.  S.  711 ;  and 
PnngXe  v.  SairUe\i,  3  Atit.  1S5. 

Juts  5.— Judgment  was  delivered  by  Sir  J.  W. 
Coltilb: — There  is  no  contest  concerning  the 
facts  out  of  which  this  appeal  has  arisen,  mie 
Oreat  Pae^c  having  taken  an  outward  cargo  from 
Liverpool  to  Brisbane,  was,  after  its  discharge, 
chartered  from  the  latter  prat  by  the  Ooano  Con- 
signment Company  of  Great  Britain  to  sul  to 
CatUu^  and  thence  to  the  Chin(!^fS,(^^(^i^i^ii!QS 
to  load  a  cargo  <A  goano,  aiuT  return  therewuk  ma 
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Callao  to  anch  port  or  place  vithta  the  XJoited 
Kiagdom  m  tibie  charterers  might  Mlect.  Between 
Briibane  and  CaUao  the  vaa  compelled  to  pot  into 
Sydney  for  repairs ;  and  to  defray  the  cost  of  these 
ngtSn  the  master  raised  Hn  sum  of  60S7L  ISt.  bd. 
on  bottomry;  and  on  the  29th  Harch  1867,  eiecuted 
a  bottomry  bond,  hypothecating  the  ship  and  freight 
for  that  sum  with  maritune  interest  at  45  per  cent. 
The  vessel  tbeo  proceeded  on  her  voyage,  reached 
the  Chinchas,  took  in  her  cargo  there ;  but  on  her 
homeward  voyage  was  obliged  to  pat  into  Yalpa- 
niso  in  a  damaged  state^  and  was  then  sold  for 
86S8JI  8f.,  under  Aenmstaneea  which  it  is  admitted 
would,  as  beti|een  assarers  and  assored,  ooostitate 
a  constructive  total  losa.  The  money  was  paid  into 
the  Admiralty  Conrt,  and  the  holders  of  the 
bottomry  bond  (the  respondents  on  this  appeal), 
brought  their  suit  to  eoforoe  their  claim  against  it. 
The  suit  waa  ddisnded  only  by  the  appelant,  who. 
fdaimlng  to  be  a  mortgagee  of  the  vessel,  has 
intervened  to  protect  bis  interest;  and  the  sole 
question  between  the  parties  is,  whether  the 
reipondents  as  bondholders  are  entitled  to  the  whole, 
or  to  any,  and  what  part  of  this  sum  of  8638/.  8f. 
The  appellant,  in  his  answer,  set  forth  Ae  hood, 
vith  its  oonditioo,  whidi.  amongst  other  things, 
provided  that  the  obligafeloa  shontd  be  void  if  ttie 
obligors  should  pay,  "  in  case  of  loss  of  the  ship  or 
ve«wl  such  an  average  as  by  custom  should  have 
become  due  on  the  salvage;  or  if,  on  the  said 
voyage,  the  said  ship  or  vessel  should  be  utterly 
lost^  cast  away,  and  destroyed,"  in  oonseqneDoe  m 
the  perils  of  the  sea.  And  the  qpaUant  Inilstad, 
that  under  these  providon^  and  upon  tiw  faets 
above  stated,  the  bond  had  never  become  payable, 
and  that  nothing  was  due  thereon ;  orUut  if  it  had 
become  payable,  the  respondents  were  not  entitled 
to  the  whole  <A  the  sum  of  8628^  but  only  to 
such  an  average  as  by  onsttKu  should  have  become 
doe  thereon,  and  to  do  more.  To  these  defenoes 
tiw  respondents  took  a  proeoeding  in  the  nature  of 
a  demurrer  by  moving  that  so  much  of  the  anawM- 
as  set  tliem  up  should  be  rejected.  The  learned 
judge  of  the  Admiralty  Conrt  granted  that  iqifriiea- 
tion,  and  this  appeal  is  brought  against  his  dedsion. 
It  is  obvious  that  if  eltlw  delenoe  is  to  prevail,  the 
orastroctive  total  loss  involved  In  the  sale  of  the 
vessel  at  Valparaiso  most  be  treated  as  a  **losa'' 
within  the  meaning  of  t^iat  stipolaUon,  in  the  con- 
dition of  the  bond  npon  whldk  the  defence  is 
founded.  It  waa  admitted  at  the  Bar,  and  could  not 
have  been  disputed  with  effect,  that  the  vessel 
cannot  be  sai<^  by  reason  of  what  occurred  at 
Talpar^BO,  to  have  been  utterly  lost,  cast  away,  or 
desMyed ;  and  consequently  that  the  ai^teal  cannot 
be  supported  in  so  far  as  it  impugns  so  much  of  the 
learned  judge's  order  as  rejected  the  averment  that 
nothing  was  due  upon  the  bond.  Therefore,  the 
only  question  now  to  be  decided  la  whether,  on 
the  true  conatruction  of  the  words  "in  case  of 
lou  of  the  ship  or  vessd  anch  an  average  as 
by  oiitom  shall  have  become  doe  on  the  salvage," 
ud  upon  the  admitted  facts  of  the  case,  the  re- 
spondents are  entitled,  not  to  the  whole,  but  only 
to  some  undefined  portion  al  ^e  sum  in  conrt. 
The  genersl  law  is  succinctly  stated  In  Kent's  Com- 
nentariea.  voL  8,  p.  869.  ^teaking  of  a  loan  on 
bottomry  he  si^a.  Thm  ia  noL  In  respect  to  tiw 
contract,  any  constructive  total  lots.  Nothing  but 
•n  utter  annihiUtion  of  the  subject  hypothecated 
will  discharge  the  borrower  on  bottomry.  The  pro- 
perty saved,  whatever  it  may  be  In  amount,  con- 
tinues subject  to  the  hypothecation.'*  In  supportof 
thishecites  T%ompt(Mw.T%tBiogallSxduagt.AuiKnz^ 
OBMpanr.  1  Mml  &  8eL  80;  and  tbedoctrineis  sin- 
ported  by  the  modem  Admiralty  cases  of  the  Citte- 
rweandtheffqiAaala,  15  Jnr.  281, 1185 ;  thei>Ml8, 
S  W.  Bob.  427 ;  the  American  case,  before  Stoiy,  J., 


of  the  Draco.  2  Sum.  167,  and  by  other  aathoritaeF. 
The  first  proposition  is,  moreover,  admitted  In  this 
case  by  that  abandoDment  of  the  principal  groood 
of  appeal  which  has  already  been  menti<med.  The 
learned  counsel  for  the  appellant  have,  however, 
argued  on  the  authority  of  a  passage  In  Valin, 
which  Is  (^ted  at  page  188  of  the  3rd  vtdnme  of 
Boulay-Faty's  Coorsde  Droit  Commercial  Marituu^ 
that  when  the  vessel  is  lost,  tlie  lender  on  bot- 
tomry is  entitled  only  to  such  a  proportion  of  the 
value  of  the  property  salved  as  the  aam  lent  bore 
to  the  value  of  the  whole  pn^erly  lypothecated. 
Valin,  it  is  to  be  lamarkeo,  is  apeakuiK  td  the 
hypothecation  of  a  cargo ;  and  it  is  not  clear  that 
his  doctrine,  if  true,  would  apply  to  the  proceeds 
arising  from  the  sale  of  a  ship  or  the  d4l»is  of  a 
diip.  Boulay-Faty.  however,  goes  on  to  show  lliat 
this  cmiaion  of  Valin  ms  contested  by  botbPothier 
and  EWrlgon :  that  it  was  not  reodved  in  Fnuioe 
under  the  old  law.  and  is  certunly  not  rect^sed 
by  the  codes  as  part  of  the  maritime  law.  The 
general  role  undoubtedly  is,  that  if  the  vessel  ii 
lost,  the  lender  on  bottomry,  though  his  remedy 
is  limited  to  the  value  of  the  property  salved,  li 
entitied  to  the  whole  of  what  is  saved,  provided  it 
was  Inelnded  in  Us  aeeoiity.  Tliarefore,  that  the 
bondhidderB  in  thb  case  are  as  between  themsdvca 
and  tiie  diipowners,  or  a  mortgagee  of  the  ship 
(whose  rights  ace  at  much  bound  in  bottomry  u 
those  of  the  owner  of  a  ship  not  mortgsged) 
entitled  to  the  whole  of  the  proceeds  of  the  sale  u 
the  vessd,  then  existing  as  a  vessel  in  specie^  unless 
there  be  aonie  apedal  provisioa  in  title  particobr 
oontraet  whidi  nudiflea  that  riyh^  is  a  prapositin 
wUch,  in  tbdr  Lordships*  o|Hnlon,  does  not  admit 
of  leasonaible  doubt.  It  has,  however,  been  aigoed 
that  such  a  proTision  Is  to  be  found  in  the  fnndi 
now  to  be  conaidered.  It  is  contended  that  tha 
"loas"  of  the  vessel  there  spokM  of.  when  ooa- 
traaled  irith  the  words  in  the  foUowf^  aentauk 
wUdi  Import  its  lUter  loss  and  deatmctton,  most  b» 
taken  to  mean  something  shivrt  ci  such  utter  loi^ 
and  to  include  a  constructive  total  loss ;  that  the 
proceeds  of  the  sale  may  be  ^perly  described  u 
salvage;  and  consequently  that  the  effect  of  this 
clause  is  to  make  those  proceeds  divisible  betweaa 
the  boodholders  and  the  shipowno*  in  pn^ortioBB 
to  be  aooertalned  acoordlog  to  some  custom  of  the 
existence  and  nature  whereof  nothing  in  the  tbaft 
of  proof  has  been  suggested.  It  does  not.  howerw, 
follow  that  because  the  words,  "tiie  loss  of  the 
vessel."  mean  something  short  of  utter  loss  uid 
destructi<Hi,  they,  therefwe^  Indi^  "  a  ooostioctiva 
total  loaa,"  which,  as  has  already  been  ahowui  ttuy 
would  not  indndeinim  the  oonatntctlon  of  ordinuy 
bottomry  bonds.  It  ia  obviona  that  a  vessel 
be  so  wrecked  as  to  be  no  longer  a  vessel  is 
and  so  as  to  become  a  mere  congeriet  of  planks,  and 
yet  that  there  may  be  salvage  of  its  materials  to  a 
considerabie  amouuL"  In  the  case  of  the  CoMerts^ 
IS  Jar.  288.  Dr.  Lashington  am,  **If  a  ship  w«> 
moe  bottomried,  the  bond  attached  to  tiie  very  ust 
plank,  and  the  holder  might  have  that  sold  for  his 
beneftL"  The  clause  under  consideration  may  hive 
been  intended  to  secure  that  right  by  making  it  a 
conditi(m  for  the  avoidance  of  the  bond  that  the 
obligon  diould  aooonnt  for  such  salvage.  Agus, 
it  seems  to  be  a  fnced  and  auneeeaaaiy  coosttuc- 
tion  of  the  daose  to  hold  that  it  neoessarily  imptm 
anv  division  or  appor^nm^t  between  the  bood- 
holders and  ahipownera.  That  the  f ormw,  who  wtfe 
entitled  to  tlie  security  of  tiie  whole  ship  when  u>^ 
seawortiiy  condition,  should  contract  that  in  toe 
event  of  the  deterioration  of  their  security,  by  > 
ocmstructive  total  loss  at  othorwise.  they  ahoua 
share  the  proceeds  widi  their  debtors  is  so  impwww 

an  hypothesis,  that  the  CGBstractioaiis 

be  iSmltted  if  1^S»\Jfk^^^i^  ^ 
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«l«iiH^  ai  Mr.  Cohen  showed,  it  not  s  tpedil ««, 
it  is  to  be  found  in  the  form  of  ft  hottomrjr  bond 
nren  in  the  appendix  of  Abbott  on  ^nj^g. 
Whstever  it  meani,  their  Lm-dihipa  beliere  ttuit  it 
ms  intended  to  wcnre  the  payment  to  the  bond- 
boUera  of  aomething  whidi  the  obligors  might 
beoome  entitled  to  reoelTe  from  third  parties  in 
■meet  of  the  ihlp^  and  not  m  divlaion  «  the  pro- 
eeeaa  of  the  aale  of  the  Tesael  betveen  the  boad- 
holden  and  the  shipomiers.  Itwonld  meettheeaae 
anggmUA  at  the  Bar  in  which  the  Tesael  baring 
been  Ttdnntaril/  »tranded  with  a  view  to  the  pre- 
■erration  td  the  cargo^  general  aTerage  upon  the 
caigo  aalved  might  beooine  due  from  the  owners  of 
that  cargo  to  the  owners  of  the  ship.  That  such 
ftTcxnge  would  beoome  doe  if  the  diip,  failing  to  get 
«^  is  totally  lost,  seems  to  be  a  question  u^n 
wmdi  jurists  are  not  agreed  (see  Abbott  on  Shippmg, 
10th  edit,  pp.  373  to  375,  and  2  Phillips  on  Ininr- 
•oce,  1816)!  but  tlie  danso  may, nerertneless,  hare 
been  designed  to  eorrer  soch  arerage,  if  the  riffOt  to 
It  eidstea  Tbdr  Lndships,  boweTer,  diink  that 
they  are  not  called  upon  to  determine  upon  what 
particnlar  subject  the  clause  mi^t  operate,  because 
it  can  hare  no  operation  in  ttu  present  case  unless 
there  has  been  a  loss  of  the  vessel  within  the  mean- 
ing of  it.  For  the  reasons  above  giTeo,  th^  are  of 
opinion  that  thete  has  been  no  such  loss ;  and,  being 
Of  that  opiolol:^  they  will  hnmUr  advise  Her 
Kaiesty  to  afOrm  the  <»der  of  the  Axuoiralty  Court, 
and  to  dismiss  this  an>Ml  with  costs. 

Ordar  affirmed 
PiBCtofs  for  the  appdlant^  CotteriU  and  Smu, 
Proctors  for  the  respondents,  WeMtaBmi  EoUrU, 

Jtam  16aadI8;  Jii^lS. 

(FMeent:  Tba  Bight  Hon.  Lord  Bomillt,  H.  R., 
Sir  Wk.  Ekuc,  Sir  Jambs  W.  Coltxlb,  and  Sir 
Jmxph  Napibk.) 

Thk  Owxbbs  ov  the  SruHSHir  Lion  (^s.)  v, 
Tbm  Owmxu  of  JEM  Tbbsel  Yobk  Tow  (xesps.) 

Thb  Ijof, 

c:lSS,S;S6. 

A  ecJHao*  having  occurred  between  two  ventU  m  tlie 
TVmet,  the  ovmert  of  the  vtitd  in  ftaiU  dcumtd 
exertion  pam  liability  for  the  damage  on  the  qronad 
that  the  vestel  was  in  charge  of  a  dull/  licented  and 
eompvlaoTy  pUot  at  Me  time  oj  (A«  coUmon : 

Bdd  (fiffirmng  the  judgmMot  of  the  court  hehw)  that 
tit  tuplmiCt  wije  ana  her  ftahtr^  who  were  on  board 
mfikMrt  the  jmviUf  of  tha  owaertt  *oid  «Ao  had  not 
aarted  to  om  any  faret  when  tbtg  com  m  hotrrd, 
though  tuck  faret  wtre  paid  after  the  coUigion,  were 
not  '^paaaengers  "  within  the  meaning  of  the  17  4r  18 
VieL  c  104,  *.  879,  to  as  to  make  the  enipkymmt  of 
a  pOot  eoaqtulton/.  The  owners  of  a  ihip,  tn  charge 
M  a  pilot  vobatarib/  token  on  boards  are  re^tonsible 
J»  he  defanit  whiitt  eo  octiiw,  since  17  ^  18  Viet. 
e.  10^  bji  sea.  886,  requves  that  the  pilot  tientd  be 
eomfe^orify  engthged  within  the  distrint  where  the 
acemertd  in  order  to  exempt  the  omiers  from 


Tht  case  of  Lucey  v.  Ingram,  G  M.  ^  W.  302,  does 
noteonfttetwithihatofthe^^i'Aa,  Bro.^TMshA^, 
the  former  ease  having  {been  decided  on  6  Geo.  4, 
&  125,  s.  66,  and  the  hater  on  17  18  Vict.  c.  104, 
S.388,  and  the  provisienaof  the  fvo ]«8c(ioiu  being 
ditlinguishable. 

The  meaning  of  particular  words  in  a  tlatute,  tn  the 
absence  of  express  definition,  "is  to  be  found  not  ao 


nuuJi  in  a  striet  etgmlogioal  proprie^  of  langva^ 
DOT  even  in  popuhr  use,  as  in  the  tnbject  or  occasion 
on  which  they  are  used."  iV  Abbott,  C.J.inlR^ 

C.  186,  approved. 

This  was  an  appeal  from  an  interlocutory  decree 
of  the  High  Court  of  Admiralty,  in  a  canse  o{ 
damage  broi^ht  by  the  owners  of  the  York  Town 
(tha  respondents)  against  the  steamship  Lim,  of 
which  tlM  appeuants  are  ^e  owners  to  Teoorer 
compensation  for  damages  sustuned  in  a  colU^on 
between  &e  two  vessels. 

The  collision  occurred  on  Dee.  8,  1687,  in  Black- 
wall  Reach  on  the  Thames. 

Tbe  Lion  was  in  Iwllast,  and  was  proceeding  from 
London  to  HoU.  She  was  in  charge  <tf  Richard 
West,  a  duly  lioeosed  pilot  for  the  district  within 
whidi  the  cdliskm  occurred.  In  tbe  trial  hdow- 
it  was  admitted  that  tin  oolUsion  was  wholly  oceap 
flioned  by  the  default  of  tlie  said  pilots  and  tbe  ques- 
tion then  arose  whether  the  appotants  were  ezcnsed 
from  liability  for  the  consequences  of  the  collision, 
on  the  ground  that  tb^  were  compelled  by  law  to 
have  a  pilob  By  tiie  Herdiant  Shl^ng  Act  1854, 
the  answer  to  tbis  question  depended  on  whetiierthe 
Lion  was,  or  was  not  csirylng  passengers  at  the  time 
of  the  collision,  ^tage  bS^  oompnlwry  in  the 
formw  case,  but  not  in  tbe  latter. 

It  appeared  by  the  evidence  tliat  tbe  master  of  the 
Lion  had,  before  starting  from  London,  taken  on 
board  for  conveyance  to  Hull  his  wife  and  her  father, 
and  that  tliey  were  on  board  at  the  time  of  the  col- 
lision. It  fnrthsr  appeared  that  tlie  master  of  the 
ZtM  had  instructions  not  to  carry  anyone  other  than 
the  crew,  without  payment  of  fare,  except  by  the 
special  pennisdon  of  the  owners ;  that  no  such  per* 
misdon  had  been  given  to  him  to  cany  Ills  wife  and 
her  &(her,  and  that  tb^  did  not  pay  any  fares  until 
after  tbe  utivsl  of  the  Lion  at  Hull,  subsequently  to 
tbe  collision. 

Other  material  facts  will  be  found  stated  in  the 
present  judgment,  and  in  that  of  the  court  bdow : 
(18  L.  T.  Rep.  If .  S.  808.) 

Sir  Robert  Fliillimore,  on  June  12, 1868,  decided 
that  the  payment  of  fare  was  necessary  to  consti- 
tute the  class  of  passenger  whose  presence  on  board 
imposes  the  obligation  of  taking  a  fdlot;  that  these 
persons  were  not  passengers  at  tbe  time  of  the  col- 
lision ;  ttist  the  subsequent  payment  of  fares,  with 
the  object  of  exempting  tbe  owners  of  the  Lion  from 
liaUlity,  conld  not  give  them  tbat  (diaractert  and 
that  tite  employment  of  a  pilot  not  beingoonipDlsory, 
the  damage  must  Iw  pronounced  for. 

This  judgmoit  was  the  subject  (rf  the  pieeent 


_'he  itatutory  iwovlsiona  on  which  the  case  tumiL 
and  wliich  were  r^erred  to  in  the  arguments  of 
counsel,  are  chiefly,  6  Geo.  4,  c.  125,  s.  55 : 

No  owner  or  muter  of  any  ship  or  vmboI  shall  be  answer- 
able for  any  loss  or  dunagfl  which  shall  happen  to  an;  parson 
or  penoBS  whonsoaver  from  or  bj  reason  of ,  or  meana 
of  anj  neglect,  deiaalt,  inoompBtencr,  oi  ineapad^  of  any 
licensed  pOot  actii^  in  tlie  charge  of  anj  anch  abip  or 
reesel,  nnder  or  in  pnnrnanoe  of  anr  of  the  proTislona  ot 
thia  Aot,  wbne  and  so  long  aa  aocb  pilot  shall  be  dolj 
qoalifled  to  hare  tba  ohorge  of  snoh  Ship  or  ressd,  or  where 
and  so  long  aa  no  dolr  qnallflad  pilot  ahsll  have  ofltaad  to 
take  charge  tbereof . 

Sect  803: 

Tor  the  pmvose  of  the  enactments  herein  oontained  with 
laqpeot  to  snnejs  and  oerttfieates  d  passeDger  steamahips, 
the  word  "  paMMtgera  "  ahall  be  held  to  indade  aaj  peraona 
carried  is  a  steaaiuiip  othcs  than  the  inaster  sbA  cnw,  sal 
the  owner,  his  tuoUj,  and  servaata.  In. 

The  Merchant  Shipping  Act  1854  (17  ft  18  Viet 
c.  104)  B.  864: 

The  mastv  of  enry  ship  oarrring  paaaengers  between 
any  plaoe  aitnata  in  the  United  Kingdom  ....  and  an^ 
other  place  so  sitoate,  when  naTigatiiig  npon  any  waters 
situate  within  the  limite  of  anj  district  for  which  pilots  ore 
lieenaed  by  any  pilotage  tnVboritf  tinder  the  pronriouB  of 
this  or  aqr  Other  Act ....  ahall,  onleaa  hew  Us  ai^baa 
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a  pOotaga  ocrtUeatsMiftHinf  meh  nuwter  or  nat*  to  pilot 
tte  arid  dilp  vttUn  anob  dMxIot  ....  «Bpk>r  k 
qnUfiad  libit  &^lot  Ida  aUp  t  and  if  he  faOi  to  do  ha 
audi  lor  mrj  mmca  Inonr  a  penalty  not  exooading  lOOL 

Seot.879: 

lite  foQowliui  ahfp^  wban  not  uairjlut;  paaaengera,  aball 
be  azemptad  from  oMimalaorj  pOotage  in  the  London 
dlBtrict,  utd  in  the  Triafty  Hoaae  ontport  diskriota,  ihrn*  ii 
toaay: — (1)  Shipa  wplcTad  In  the  eoaating  tnde  of  the 
XTttlted  Eingdran.  &o.,  ao.  (5)  Shlpa  uarignang  withls  fba 
lindta  of  the  pon  to  wliloh  toar  babng^  to. 

Sect.  888: 

Ko  owner  or  matter  of  taa  ahip  aliall  be  anawerable  to 
anj  pataoa  «faate?er  for  anj  loaa  or  damage  ocoadoned  by 
the  nnlt  or  incapaait7  of  amy  qnaUfied  pUot  aothw  is 
flbam  of  Mr  ahto  ululii  any  dwttlet  vhan  Ite  enpoy- 
naiKot  neb  pilot  i»  ooitqpralacB7  In/  1k«. 

MUwardt  Q.  C.  and  CTuntmi,  vwe  for  Hw  iqpei- 
lanta.   They  referred  to 

The  PtaBengera'  Act  1855(18  A  19  Yict  o.  119) ; 
Iiueay  r.  Inorom,  6  M.  A:  W.  SOS) ; 
JftUwm  T.  ITaiiTe,  12  Ad.  A  BU.  737 ; 
Tk»  Oenaroi  i8t«am  JTavkratiOM  ComnoM  t.  The 
£ri«wh  and  (Motnai  Stem  HavSniSon  C«n- 
•anv,  L.  Bm.  S  £z.  880;  4  Id.        10  L.  T. 
Bv.N.S.8£7iai>Id.£BL 

Dr.  Dflow,  Q.  C.  (dn  Adminlt^  Adrocate)  and 
Butt,  Q-C.  were  ftir  the  reepoodeots.  Thej  ref ened  to 
The  Steitvn,  Bro.  &  Lnsh.  186:  6  L.  T.  Bep. 

N.  S.  «13; 
The  Agricoia,  %  "W.  Bob.  18 ; 
I<keJSd«n,2W.Balh4tt; 
7%«  AwiopoUs,  Loah.  891 ;  4  L.  T.  Be^     S.  417. 

Cbr.  adv.  vult. 

Juh/  16. — Jodgment  was  dettrcred  lay  Lord 
BmiLur,  M.  B.— tfaia  oase  the  Lion,  a  acrev 
■teaiaer,  proceadiDg  from  Loodon  to  Hal^  ran  into 
11b  ¥mit  Tmn,  in  broad  dnligli^  at  atoven  a.m^ 
ca  4e  8th  Dec.  1867.  at  BladcwaU  Bcaoh.  The 
York  Town  waa  being  towed  by  two  iteam  toga 
dovn  the  river,  when  the  Lion,  withont  any  ezoose 
foUowinfT,  ran  into  her  atem  and  did  her  con- 
siderable damaRe.  The  qaestioa  is,  are  the  ownera 
BaUa  for  tiiii  damage?  In  order  to  detvmine  tfaia, 
it  to  neoBMary  to  decide,  flra^  nAathv  ^  liM  waa 
udar  the  dwrge  of  a  duly  Ueeoaed  |dh>t  at  that 
tinw ;  and  seooadly,  wbistber  it  waa  eompnlaory  on 
Lion  to  take  a  duly  lieeneed  pilot.  If  theae 
qoeatisna  are  answered  in  the  afflrmatiTe,  tiien  the 
owners  are  ezoneraled.  If  in  the  negative,  tbey  are 
liable.  But  if  the  flrat  qnettion  be  anawered  in  the 
aflrmaliv^  and  the  aeooad  queation  in  the  negative, 
then  it  become!  oeeesaary  to  aacwtaio  whetiwr  a  de- 
ciiion  made  aa  to  the  nwaniDg  and  effeotof  the  atatnte 
of  6  Geo.  4,  c.  125,  a.  65,  ia  applicable  to  caaes  which 
come  widiin  the  scope  of  the  888th  section  of  the 
Merehast  ^pping  Aet  (17  &  18  Vict.  c.  104).  As 
to 'the  first  qoesUon,  Weat^  the  pilot,  had  two 
liesncea,  tma  a  waterman's  licence,  which  would  be 
(tf  no  unSi,  and  the  aeoond  a  regular  licence  from 
the  Trinity  Honae  authorising  Mm  to  act  aa  [dtot 
for  home  trade  passenger  ships  within  the  limita  in 
which  the  collision  occurred ;  the  consequence  is, 
that  he  is  a  duly  licensed  pilot  having  charge  of 
the  vessel  at  that  time.  As  to  the  second  qneation, 
whetiier  it  was  compulsoiy  on  the  Lum  to  take  a 
^lo^  the  answer  depends  on  whether  this  was  a 
passengor  ship  at  the  time  of  the  collision ;  and 
this  their  Lordships  are  of  opinion  depends  upon 
whether  there  were  any  paasengers  on  board  tbe 
Zton  at  the  time  of  the  collision.  The  facts 
caunot  be  more  correctly  set  forth  than  as  in 
the  judgment  of  Uie  kariied  judge  hi  the  court 
below  (18  L.  T.  Brp.  N.  S.  608) :  "Having  bees 
seven  days  in  London,  the  captain  wrote  to  his  wife 
and  to  his  father-in-law  to  come  to  London  and  go 
with  him  to  Hull ;  he  did  not  write  to  the  owners, 
or  tell  their  agents  in  London,  or  anybody  that  he 
was  g<^g  to  take  those  persras  with  liim;  they 


paid  nothing  for  their  living  on  board  the  ship,  but 
they  paid  for  their  far^  in  the  circumatanees  about 
to  he  mentioned,  7s.  9d.  eadi,  which  he  sw{«e  posi- 
tively was  the  proper  second  class  fare,  thcpogh 
Malcolm,  the  agent  for  the  ownera  of  the  Imk,  is 
positively  swore  afterwards  that  it  was  tbefint< 
class  fare.  For  tins  money  no  receipt  waaprodnoed, 
though  tiie  captain  swore  that  be  had  pi^d  it,  and 
Malcolm  l^t  he  received  it.  The  captain  admltleil 
ttwt  he  had  said  nothing  to  either  of  these  petsons, 
previously  to  their  coming  on  board,  as  to  their 
payment  of  fare ;  that,  he  said,  he  arranged  durii^ 
the  passage,  but  after  the  collision  had  happened; 
the  father-in-law  swore  that  tbe  first  time  he  ew 
spoke  about  his  paying  was  wben  in  Hull,  and  the 
ihip  alongside  tiw  quay.  The  captain  admitted,  mi 
erois  eramlnnWon  and  in  answer  to  the  court,  that 
he  was  aware  that  he  was  bound  to  pay  light  does, 
unless  he  went  in  in  ballait  without  paasengers  on 
board ;  that  be  ought  to  have  told  tiie  Hghthonse 
authorities  that  he  had  paasengers  on  board,  asd 
that  he  had  not  done  so.  He  aud  that  be  paid  the 
tees  to  his  ownen  on  Ua  anival  in  Hull ;  but  Vx. 
Maleohn  taSA  tiiat  *  tin  aettlement,'  as  he  called  it, 
was  made  about  ISie  middle  of  January,  and  after 
the  correspondence  with  tbe  Trinity  House  or 
Board  of  Trad^  to  wliich  reference  was  mad^  ind, 
tiieref ore,  to  be  presumed,  after  he  knew  that  dis 
pilot  had  rqtorted  that  there  were  no  passengers  on 
board.  The  captain  also  swore,  and  in  this  ww 
conflimed  by  hbloolm,  that  Ms  hwtmcdons  wne 
nem  to  take  persons  on  board  without  payment 
aa  passengers,  except  with  apetual  permisBion.'' 
In  this  state  of  things,  were  the  captain's  wife  and 
her  fath»  passengers  ?  "Riey  were  on  board  on  the 
invitation  of  the  captain  without  the  privity  of  tin 
owners,  who  had  not  oimtracted  any  oUigatioa  t» 
have  them  carried  In  the  veas^  and  no  duty  ww 
imposed  on  tbe  owners  in  telatisn  to  these,  two  par* 
aons.  The  meaning  of  particular  words  ia  an  Aet 
of  Parliament  (to  use  the  words  of  Abbott,  C.  i-, 
IB.&C.  186)  <*  is  to  be  found  not  so  much  ui  a 
strict  etymological  propriety  of  lai^uage,  nor  enn 
in  poptuar  use,  as  in  the  anhject  or  ocearion  ea 
which  they  are  used."  It  Is  in  this  sense  that  tbe 
meaning  of  the  word  "  passengers  "  is  to  be  hoe 
considered,  and,  so  ocmsidered,  their  Lordships  sea 
of  opinion  tiiat  the  captain's  wife  and  her  father 
were  not  passengers  within  the  meaning  of  the 
clause,  as  to  the  employment  of  pilots,  in  the 
1 7  &  18  Tict  c.  104,  and  the  exoneration  of  ownen 
of  ships.  If  the  ahip  was  not  carrying  passenger* 
she  was  exempted  from  the  compalsory  pilotage  by 
the  379th  section  of  tbe  Merchant  Shipping  Act. 
It  becomes  necessary,  therefore,  to  decide  what  the 
position  of  (he  ownera  is  when  the  vessel  was  in  the 
charge  of  a  doly-Ucensed  pilot  whom  It  was  not 
ineombent  on  tlwm  to  onploy.  The  pilot  mm 
therefore  be  conridered  as  having  been  voluntanly 
selected  by  the  owners,  who  are  responsible  fo''^' 
default  whilst  acting  as  pilot  in  charge  of  their 
ship,  unless  they  can  tning  their  case  within  the 
exoneration  clause,  sect.  888,  which  enaoU  that; 
"  No  owner  or  master  of  any  ship  shall  be  answer- 
able to  any  person  iriutterer  for  any  loss  or  dB^^^f? 
occasioned  hy  the  fault  or  incapacity  trf  any  qnalwo 
pilot  acting  in  charge  of  such  ship  within  any  dis- 
trict where  the  employment  of  such  pilot  i* 
putsory  by  law."  In  the  opinion  of  their  LordiWP' 
this  case  la  governed  by  the  decision  of  the  SttU^t 
Bro.  &  Lush.  199;  8  L.  T.  Bep.  N.  S.  61»>  *^ 
authority  of  which  is  recognised  by  Kelly,  ^vf**|! 
the  case  of  the  Oaural  lUmm  Namgation  ^^"^1"^ 
V.  Britiik  Oiloiiial  Staan  NavigatuM  Ctmpo'9' 
L.  J.  206,  Ex. ;  19  L.  T.  Rep.  N.  S.  36^  «|f 
ground  of  which  decision  is  explained  by  "f*^ 
J.,  in  delivering  the  iadgment  of  the  E^tchequV 
Chamber,  88  L.  J.  99,  Ex.;   80(J-.-T-  ^ 


THE  LAW  TDCBB  ltEP0BTS^YAXTL,v.a.-4,$ 


tor.  G».] 

V.  S.  SSL  The  lemied  judge  ezpouadi  tba  386Ui 
•ection  u  requiriDg  *'tliat  the  pilot  Bfaoold  be 
ompiAorily  etnployed  within  the  diatiict  where  the 
iajiii7  oecoRed,"  io  order  to  exempt  tiie  ownen 
from  leqMnnilnlity  for  faia  default.   *'Thia,"  he  wtys, 
^obriatM  ail  the  vatciaei  which  might  be  appre- 
kndad  from  captaine  «f  fhipi  aoneeeMarily  and 
ImfKipixlj  empb^ing  pilots  to  etcape  the  reepoosi- 
Uttiat  at  nMigation,  and  praKrrei  the  aole  remn- 
ddf^  of  Hbe  mlot  in  the  wboia  diatrict  tor  which 
h>  was  employed."  He  adds  tiiat  their  ^ciaioa  does 
Dot  conflict  with  the  case  of  the  Slettinj  where  the 
lOot  waa  takaa  oo  boaid,  where  and  when  by  law 
tfiare  waa  no  neceanty  to  take  him,"   This  expia- 
Bitiaii  will  be  f  ooiid  to  be  ttrictly  aj^dioable  to  the 
pmtKt  caaa.    la  annm  to  thif  it  it  stroagly 
ohjwted  OB  tlw  other  aide  tiiat  the  ease     Lueeg  t, 
i^nrnkt  6  M.  &  W.  302,  ia  directly  at  rariaooe  with 
the  case  of  tbe  SiMtin,  and  that  as  it  waa  not  cited 
ia  the  case  of  the  Stettin,  the  aothority  of  that  case 
ia  cooaeqtteBtiy  thefeby  weakened.   Their  Lord- 
MfB  an  of  osinion  that  there  are  two  answers  to 
ttw.  In  the  fiiat  place  it  is  to  be  obanrcd  that  aa 
tta  eMD  of  Imoo/  t.  lagraat  had  been  tmdw  the 
notioe  and  consideration  of  Dr.  Lnshington  in  several 
flsees  before  he  decided  the  case  of  the  Sttttvty  it 
must  be  taken  to  hare  bera  prearat  to  his  mind  at 
that  tiiae;  bnt,  Beoondly(aad  which  is  more  material, 
aa  ifc  csKpiains  why  Dr.  Iioabingtcn  did  not  tiiiok  it 
■eeeaaaqr  to  rofer  to  that  ease),  «pao  a  close  ai- 
ambiatioa  it  does  not  appear  to  bare  any  oonohwiTe 
iMiaff  i^aa  the  caae  of  the  SmUm,  and,  if  so,  it 
iMMfe^on  AepTueotcaae.  Ilie  case  of  Xuogr  t. 
Ajw  waa  decided  upon  the  6  Geo.  4^  c.  125,  ss. 
66  aad  78,  and  thcmgh  it  waa  contended  in  argu- 
meat  that  tlie  aectiooa  an  equralmt,  er  neatly  so^ 
todiel7  ft  18  'Vict  e.  104,  s.  S88,  it  does  not  so 
appear  vpoo  a  minnteazamiiiation.  The  TSnd  section 
«  6  Geo.  4  made  it  incumbent  on  the  pilot  to  act,  if 
fee  me  reqmred  so  to  do  by  the  master  or  owner  of 
mytlap  wanting  apUot,  and  tbe  former  section,  sect. 
SSj  exDoetates  the  owners  from  responsibility  "for 
«^  damage  which  should  lu^tpen  by  reason  of  the 
n^ec^  ddbiul^  or  inoapad^  of  any  licensed  pilot 
acting  in  tbe  charge  of  aneh  ship  nnder  or  in  pursu- 
ance of  any  of  the  pronsions  of  this  Act."  This 
waa  held  to  iadude  two  casea,  flrat  the  case  where 
the  pilot  wae  bouod  to  act  when  required ;  and. 
seooodly,  the  case  where  the  owners  were  bound  to 
onpkiy  a  pilot;  and  Parke,  B.,  in  delirering  the 
jadgment,  lefera  to  its  comnebeusiTe  terms  as  an 
"extended  exemption,"  and  he  aomests  the  pro- 
haUfi' policy  from  wlUch  thia  extend  ezemptioo 
anae  (see  6  M.  &  W.  316).   That  this  decision  is  to 
be  cotiwdered  as  properly  to  be  referred  to  the 
special  and  extended  exonoation  enacted  by  the 
<  Gea  4,  c.  125,  is  nmni/est  aa  well  from  the  judg- 
wnt  deliTexed  by  Parke,  B.  as  from  the  obserror 
tions  of  Dr.  Luablngton  in  the  case  of  tbe  Agricola 
a  W.  Boh.  20),  and  the  caae  of  the  Eden  (2  W. 
Bofa.446\  and  per  KeUy,  C3.  (37  L.  J.  205,  Ex.; 
15  L.  T.  Bep.  K.  &  36S).   It  waa  cited  in  argument 
ia  the  caae  of  the  Aniu^>olia  (Lash  B^.  801  aad 
SM;  4  L.  T.  Bep.  K.  S.  417,  419),  where  Dr.  Lnsh- 
iegtoo  refeis  to  the  ordinary  principle  of  exemption 
atetplaincd  by  hunin  the  case  of  the  Maria,  1  W. 
Bob  106;  and  in  tbe  Aaigpofii^  and  he  states  thia 
prindple  to  be  in  strict  accordance  with  that  of  the 
U  4  16  Vict  a  104,  s.  888  (see  Lash.  311,  312 ; 
4  L.  T.  Bep.  N.  &  423,  424).   The  distinction  be- 
tween the  sections  in  the  two  statutes  when  com- 
pared b  obrioss **6  Gea  4,  c  125,  s.  56.  It  is  for- 
tharenacted  ttiat  no  owner  or  master  of  any  ship  or 
naaal  AaU  be  anaweraUe  for  any  loas  or  damage 
Aalt  fcivpen  to  any  person  or  penoos  whom- 
ioerw  &om-ar  by  leaaon  or  means  of  any  n^lect, 
daAnli^  ineompateocy,  or  inc^iaoi^  of  any  licensed . 
pilin  ai  Ihiii  hi  lha  nlwrii  nf  any  "wnh  ship  w  rnaanl 
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under  or  in  pursuance  of  any  of  the  proriaioDS  al 
this  Act  wbrae  aad  ao  loag  aa  anoh  pilot  ahall  b« 
duly  qualifled  to  bare  tbe  charge  of  such  ship  or 
vessel,  or  where  and  to  long  as  no  dniy  qnalifled 
pilot  shall  have  offered  to  take  charge  Uiereaf." 
"  Tbe  stet  17  &  18  Vict  c  104,  s.  888,  enacts  that  no 
owner  or  master  of  any  ship  shall  be  answeraUe  to 
any  person  wbaterer  tor  any  loss  or  damage  occap 
sion^  by  the  fttnlt  or  incapacity  ctf  any  qnalifled 
pilot  acting  in  ohaige  of  audi  wUp  within  any  district 
where  the  employment  of  such  pilot  is  compol- 
sory  by  law."  It  is  plain,  therefore,  that  the  first 
clause  gires  istumuiity  to  the  owner  whenem  the 
vessel  is  ia  charge  of  any  licensed  pilot,  where  he 
is  qualified  to  luTe  charge  of  the  vessel,  or  where 
no  duly  quallfled  pUot  has  been  appointed  to  Uka 
charge  thereof ;  while  the  second  dauB^  sect  388, 
of  the  Merchant  Shipping  Act  only  awlies  to  the 
case  where  the  employment  of  tbe  plEot  is  com- 
pulsory by  law.   Accordingly,  contrasting  the  ex- 
tended exoneration  in  6  Geo.  4,  c.  126,  i.  65,  wiUi 
the  more  limited  exoneration  in  17  &  18  Vict.  c.  104, 
a.  888,  and  ^  PoUey  anggeated  by  Parke,  B.,  aa 
tiie  gronnd  of  too  fotmer  with  tiut  suggested 
Bylei^  J.,  with  reference  to  the  latter,  their  Lord- 
ships are  of  otnnion  that  the  true  interpretation  of 
the  enactment  by  which  the  present  case  is  govwne4 
depends  on  this,  whether  Uie  employment  of  tiie 
pilot  was  oompolsoiy,  aad  that  it  cannot  be  affected 
by  anything  decided  in  Xseqp  t.  liignm,  and  that 
the  anthwity  or  aonndnesa  of  the  dedsion  In  the 
OBse  of  the  Stattin  is  not  in  any  way  prejudiced  1^ 
the  omission  to  notioe  the  case  of  Lucty  v.  /a$raiii. 
The  17  &  18  Viot  c.  104,  s.  388,  has  bem  acted  on 
in  the  caae  of  the  Suuin,  and  has  also  been  clMudy 
expounded  in  tbe  judgment  of  the  Exchequer 
Chamber  in  the  caaa  of  Tie  G^mal  Bttam  Naoi^ 
lim  Coapaiig  r.  Briti^  Colonial  SUam  Namffation 
CoapoK]/,  and  according  to  the  principle  of  these 
dedaions  the  owners  are  not  exonwated  from 
responsibility  for  the  default  of  the  pilot  whom  they 
have  selected  and  placed  in  charge  of  their  ship 
when  by  law  there  waa  no  obligation  imposed  on 
them  to  take  such  inlot  and  put  him  in  cfaai^ge. 
Having  come  to  the  cooclusioD  that  there  were  no 
paaaet^era  on  board  the  Zwtt  at  the  time  of  the 
collisioi^  thetr  LordsUpa  are  of  opinion  that  the 
master  was  not  under  any  compidsion  to  take  a 
pilot ;  and,  secondly,  that  having  taken  a  pilot,  even 
isssuming  that  the  i^lot  waa  bound  to  act,  thia  doea 
not  in  auch  drcumstancea  exonerate  tiie  owner 
from  reaponaibility  for  the  errors  committed  by  the 
pilot  in  a  case  where  they  were  not  compellable  to 
take  a  lulot  and  pot  him  in  charge  of  the  veasd. 
Id  the  observations  their  Lordships  have  made, 
they  have  acted  on  the  asanmption  that  West  was  a 
duly  licensed  pilot,  and  that  be  had  chaige  of  the 
Teasel ;  but  it  would  be  improper  to  part  with  this 
case  without  calling  attention  to  the  fact  that  West 
himself  swears  that  he  took  charge  of  the  ship 
OS  a  waterman,  and  not  aa  a  pilot  He  waa  not 
engaged  by  the  captun,  but  was  sent  by  Cliarles 
Roots,  another  pilot ;  whether  sent  1^  the  ownera 
or  not  does  not  apprar.   Their  Lordships  therefore 
concur  with  the  learned  judge  of  the  Court  of 
Admiral^  in  odnion  that  the  presence  ot  the  cap- 
t^'a  wife  and  tier  father  in  the  ZtoR,  in  the  dream- 
stances  ol  tiw  caae  aa  detdled  in  tbe  evidenoe,  did 
not  constitute  them  passengers;  tiiat  no  act  done 
after  the  collision  could  convert  them  into  the 
diwactor  of  paaaengera  if  they  did  not  pre- 
viondy  fill  that  oharaoter ;  and  also  that  tbe  Im* 
had  not  on  board  of  her  at  tbe  time  of  the  collision 
a  pilot  wnployed  by  tiMm  nnder  eompnlaion  (rf  lav ; 
and  Uiat  tin  ownen  of  the  Lun  aie  Uable  to  to 
the  ownera  of  the  York  Town  tbe  damage  done  to 
tier  by  the  inexeosable  oolUsiOD  of  the  Lion  i  mA 
their  I^daliipt  wtU  tbanlMe  hnmbty  adu^Her 
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Majesty  that  the  decision  of  the  learned  judge  of 
the  Court  of  Admiraltj  be  afflnned,  with  costs. 

JvdgmaU  ttffbtud. 

Proctor  for  the  appelUots,  'J^mas  Cocpv. 

Proctor  for  the  respondentii,  £Uis,  Parker,  and 
Ctarbe. 


Jme  21  mdJvlf  6. 

O^reNiit:  The  Bight  Hon.  Lord  Bokiu.t,  H.R, 
Sir  Wnxux  SSblb,  and  Sir  Jobvh  Napisb.) 

The  OwmsBS  of  the  ship  Fim-nm  CoKaTANca 
Elbovobe,  the  Ownbbs  of  the  Caiso,  and  the 
l&uter  and  Crev  (ap^)  v.  The  ^ambubqh 
Ahbuuh  Steam  Facebi  Coxpamt,  the 
OwHiBB  of  the  steam-Tessel  Qbbmuia  (reipi.) 

The  Qbbjukta. 

Daau^ — CoBinon — Ijiffhit,  invitibh  from  vetael  coming 
aid'on — ^fVopw  rate  for  tttamer  in  tht  (Aawul — Duty 
of  mutual  aatittance  afier  a  collision— Infection,  at 
to  tufficieney  of  KakU — Looh-ouU — 24  Vtet.  e.  10^ 
a.  18—25  ^  26  Vwt.  &  68,  JS.  29,  88,  kM.  tabk 
,Ca)  art.  3, 16. 

A  eolh^on  occurred  at  night  in  the  EngUA  Channel 
iefween  two foreign  vtateu,  a  $teamAip  and  a  barque, 
by  which  the  former  was  tliahtlg  and  the  latter  badfy 
aamaged.  At  the  time  the  larqiuvai  carrying  K^ts, 
but  these  were  not  teen  on  board  the  ateammip  tUl 
after  the  cofUsioj^  (eentue,  being  placed  in  the  mizsen 
raging,  from  Aeir  position  and  ae  peculiar  form  and 
ng^dtthttrqae,a  vetad  coming  end-on  wa$  maNe  to 
ass  fAoa.  7it  a  ceaue  of  damage  inetituted  bg  the 
omen  ^  tAe  bimp»  agaaut  the  ownen  of  tht  steam- 

Held  (varjfina  the  judgment  of  the  court  btiow'),  that  the 
dam^es,  wnes,  and  cotiM,  must  be  horns  eqaallj^ 
between  the  two  veaaela,  for ;  Jirst,  the  barque  was  in 
fault  in  carrying  lights  not  so  placed  as  to  compUf 
with  the  regulations;  and,  secondly,  the  steamship 
was  in  fault  in  going  at  an  ingrroper  rate  (^deven 
hwts  an  hour)  on  a  hazy  n^ht  tit  a  crowded 
damdi^  and,  afUf  the  tolliaim,  in  pmuing  her 
eonrae  wiUuMt  offording  or  tendervsg  aiy  hdp  to  the 
barque. 

An  induction,  under  the  promuons  of  MCf.  18  of  the 
Admiralty  Court  Act  1861,  to  ascertain  whether  the 
lights  carried  by  a  sh^i  were  such  as  the  rtgiihtiona 
require^  ought  to  be  made  at  t^kt. 

TAcre  im^t  to  fie  two  loekniuts  at  the  iow^rit. 

A  steamship  proetedtag  at  an  niipnfMr  rate  in  a  tunnel 
crowded  with  sh^  uam  the  rtsponibUita  of  damage 
occasioned  by  her  being  unable  to  obey  us  direction 
that,  on  risk  of  a  coUision,  it  is  the  of  the  steam- 
sh^  to  keep  out  of  the  way  of  the  sa^wg  vessel. 

The  first  du^  of  any  vessel  that  by  coBition  im'itres 
another,  is  to  wait  to  ascertain  the  extent  of  that 
injury,  and  to  tender  what  assistance  it  may  be  able  to 
protect  life  and  property. 

This  was  an  appeal  from  a  jadgment  of  the  High 
Court  of  Admiralty,  in  a  cause  of  damage  iosti- 
tnted  against  the  steamship  Germania  on  behalf  of 
the  owners  of  the  Dnh^  barque  Pauline  Constance 
Elwurt,  vi  the  ownera  of  the  cargo  laden  therein 
at  the  time  nl  the  ooUisioa,  aodcn  the  master  and 
crew  for  their  private  effects,  to  obtain  compensa- 
tion for  the  damages  sustained  in  acollision  between 
the  two  Tessdfl  that  occurred  in  tlw  English 
Channel,  off  DoogeDess,  about  ten  p.m.  on  the  oight 
of  Apil  16,  1868.  The  Pa^ine  Constanee  Eleonore 
wu  a  barque  of  the  burthea  of  679  tiHis  reglsta, 
and  WM  on  a  Toyage  from  Java  to  Aoutwdaui, 


laden  with  a  cargo  of  ctiEIee^  si^ar,  and  other 

merdundise. 

The  GennoRta  was  a  screw  steamship  <rf  about  2800 
tons  register,  and  was  on  a  Toyage  from  Hamborgh 
to  New  York,  with  ca^o,  mails,  and  passengoa. 

The  two  Tessels  were  meetang  each  otiier  on 
opposite  courses.  Tboee  on  board  the  barque  saw 
the  U^ta  of  the  Germarda  at  a  distance  of  from 
two  to  three  miles.  Those  on  board  the  Germcada 
saw  no  lights  on  the  barque  before  the  collision. 
Other  material  facts  are  stated  in  the  present 
judgment. 

'Hiere  was  much  contradictory  evidence  as  to- 
whether  the  Pauline  Constance  Eleonore  carried 
lights  at  all,  and,  if  she  did  cany  them,  whether 
they  were  soplacedas  to  be  visible  to  those  on  board 
the  Germanicu  In  the  trial  in  the  court  below,  a 
model  was  put  in  evidence  to  show  the  position  of 
the  lamps,  the  lower  sails,  the  relative  breadths  ut 
the  barque^  and  the  height  of  the  lamps  from  the 
poop^  and  the  vi^Uli^  of  the  Ughtt  d^nding  In  a 
great  mearare  on  tft  aeeuru^  of  the  model  and 
measurements  and  the  actual  position  of  the  lamn 
the  learned  judge  for  the  first  time  put  in  force  vx» 
provisions  (tf  sect.  18  of  the^dmiral^  Court  Act 
1861  (24  "^ct.  0. 10),  and  made  an  order  for  the 
inspection  of  the  barque^  then  lying  in  Dover  Har^ 
hour,  by  the  Trinity  Mastery  aocompuiled  lij  a 
viewer  and  proctor  on  eadi  dde.  Tlie  Trini^ 
Masters  did  not  see  the  lamps  lighted,  having  made 
the  survey  in  the  daytime. 

Their  report  gave  particulars  of  meaaoraneots  saA 
position  of  tlie  Ught^  and  added  that  "  at  a  distance 
of  nunre  than  860ft.  with  masts  in  line,  from  a 
window  elevated  at  least  40ft,  although  side  Ughtt 
woe  in  their  ^aces,  they  were  not  vinUe." 

Snbiequently  the  learned  judge  put  further  qnea> 
tions  to  the  Tiini^  Masters,  in  reply  to  which  they 
stated  that  they  were  "  clearly  of  oiunion  that  Hao 
lights  BO  shown  on  board  the  barque  did  not 
comply  with  the  regulations  (fi)  and  (c)  of  Article  9 
(Schedule  C  to  25  &  26  Vict.  c.  63\  inasmuch  that 
they  did  not  show  an  uniform  and  unbroken  li^t 
over  an  arc  of  the  horisou  ctf  ten  prints  tA  the  com- 
pass, and  that  they  could  not  show  that  nabroken 
light  from  right  ahei^  to  two  points  abaft  the 
beam.  .  .  .  We  desire  to  call  attention  to  the- 
ingeniouB  argument  of  the  Queen's  Advocate,  that 
although  the  side  lights  of  the  barque  were  fixed  at' 
a  narrow  part  ot  Ute  vessel,  neverthdeas,  from  a 
loftier  vessel  they  would  have  been  visible  over  tiie 
broadest  part  of  her.  We  do  iu)t  think  this  to  have 
been  an  unbroken  light  from  right  ahead  as  required" 
by  the  regulations,  seeing  both  courses  were  set, 
lower  rigging  and  a  labyrinth  of  running  gear  must 
intercept  the  lights,  if  they  could  have  been  seen  at' 
sM,  which  we  think  impossible." 

Sir  Robert  PhUlimore,  on  I6th  July  1868,  gave 
judgment  determining  that  proper  lights  were 
burning  on  the  barqne  at  the  time  of  the  colIisioD, 
bat  that  (on  the  report  and  opiolon  of  the  Trini^ 
Masters)  these  lights  were  not  so  placed  as  to 
comply  with  the  regulations,  aud  that,  therefore,  in 
accordance  with  tbe  provisions  of  25  &  26  Vict, 
e.  68,  s.  89,  the  barque  must  be  declared  to  be 
alone  to  blame  fbr  the  oollldon :  (See  19  L.  T. 
N.  8.  20.)  From  this  judgment  the  present  sppesl 
wa*  brought. 

The  provisions  of  statnte^  to  wUoh  rrfsrencr 
was  made,  are  the  following  :-^Admiralty  Court  Act 
1861  (24  Vict,  c  10)  s.  18: 

liv  Mrtr  ia  a  <»nsa  ia  the  B38h  Omni  of  Adntaltrs^ 
WatVberlartos^totlwsaid  ooort  farsa  wdarforW 
lupsottonbrtlMTiiBttrniastan.  or  otksn  swobtMHr 
th«tctolotUisB>id  flsass.  w  l^the  fsitr  Msaarifw** 
wttnosaei,  of  any  ship,  or  othar  peraoasl  or  nal  fVPSL 
tbe  inspection  of  frbfch  toblj  be  mateilal  to  tte  l|SBS<»_*g. 
cause,  ud  tb«  court  mar  nwk*  snob  aa-flcte^w  Mvew  " 
the  eoMs  arisbw  tba««t  as  to  ft  shsiMlH^ 
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The  Heichant  Shipping  Act  Amendmant  Act 

1862  (25  &  26  Vict  c  68)  b.  29 :  

~If  faiMry  CBM  or~eoIU«loD  ft  Kopem  to  the  ooort  before 
wtaioti  the  oue  is  tried  that  ineb  ooUlalon  wm  oooeeioned 
by  tlie  Bon-obeer » aaca  of  an;  regnlatioti  mode  by  or  In  par> 
•nance  of  that  Act,  the  ship  by  which  aoch  repilatloB  hu 
baoB  iDbinmd  ahall  be  deemed  to  be  in  fault,  onlen  it  is 
diowit  to  the  Mtlsfsctton  ot  the  oonrt  thst  the  oiroiun- 
atnom  of  tha  MMOMdeft  d^partate bom  the  ngnlatlon 

SectSS: 

In  tfroT  eaae  of  oollldon  between  two  shipe  it  shall  be  the 
aatj  of  the  person  in  ohazgeol  each  ship,  if  and  BO  far  u  he 
esB  do  eo  without  duifsr  to  his  oirn  ship  and  orew,  to  tender 
to  tbn  other  ship,  her  master,  crow  and paasengers  (if  aoj), 
neb  aaadatuioe  as  may  be  piaotioable  and  as  be  neoes- 
asn  in  oxdar  to  sare  uem  from  any  danger  oaneed  the 
euli^on.  In  case  he  tUls  so  to  do,  and  no  reastmable  canse 
for  saeh  lUkne  is  Aown,  the  oolliaion  shall,  in  the  abeonoe 
<rf  IwooC  to  the  ooBtrarjr,  be  deemed  to  have  been  oaosed  by 
nia  wrongful  aot,  nsglecs,  or  debolt ;  and  such  failnre  sbau 
also,  if  prored  npon  any  Investigation  held  under  the  third 
or  the  M^th  part  of  the  prlncipel  Act,  be  deemed  to  be  an 
act  of  miaoonduct,  or  adefanlt  f orirtdoh  Us  eertiflent*,  if 
any,  may  be  canodled  or  snapendad. 

Secta.  57  Jb  68  as  to  when  f  orragn  shipi  are  tabject 
to  regnlatiooB  in  Table  (C.)  la  the  achedule  to  the 
Act. 

Bdiedok^  Table  (C),  articlea  8  aad  16. 

The  Sohdtor-  Gaurtd  (Sir  J.  D.  Coleridge,  Q.  CA 
fbJ.B.  Kanhke,  Q.  0.,  the  Queen'j  Adooeata  (Sir 
Ttmn  Twiaa,  Q.  C),  and  Dr.  ^idtt,  Q.  C,  vere 
for  the  appcIUnta. 

Dr.  Deane,  Q.  BUt,  Q.  C,  and  ^ritdurdwn 
for  the  reapcmdenta. 

Car.  ado.  vull. 

Js/jf  6.  —  Jadgment  was  delirered  by  Lord 
BoKHXT,  M.R.— This  it  an  appeal  from  the  High 
Onit  of  Admiraltf  on  behalf  of  the  owner,  master, 
-■ad  cnw  of  the  barqne  PuaKne  Qmstance  Eleonort, 
and  of  the  owner  of  the  cargo  and  inlTate  effectB 
cootaioed  ther«n,  for  the  lou  lUBtaiaed  by  a  colli* 
doo  with  the  Bteamship  Germania,  off  Dnngenen, 
at  ten  o'clock  on  the  night  of  the  16tb  April  1866, 
tte  Cotut  of  Admiralty  has  determined  that  tiie 
barque  waa  wholly  in  the  wrong,  diBmissed  the 
defeodanta  from  the  caa^  and  omdemned  the  pUin- 
tilb  in  coats.  The  buque  was  a  Dutch  TesBel, 
ST9  Umt  Tester,  proceeding  from  Jara  to  Amster- 
iaa  i  ahe  waa  steering  east  by  north,  making  about 
aiz  knots  an  hour ;  the  wind  was  moderate  from 
Borth-Dorth'Weflt.  The  Germania  was  a  screw 
steamer  of  2800  tons.  She  was  not  under  sail,  and 
was  proceeding  from  Hamburgh,  bound  to  New 
Tmk.  She  bad  a  crew  of  13£  persons,  witha  la^ 
nnmber  of  paaseagets.  The  Chrmcaua  sighted  the 
barque  about  two  minutes  before  Ae  coHiuon.  She 
ported  her  helm,  and  the  barque  struck  her  on  tiie 
port  side  midsMpa  obliquely,  with  her  stem  and 
and  port  bow.  The  damage  done  to  the  Germania 
was  Tery  Blight,  that  done  to  the  barque  was  rery 
fieat.  Ttia  barque  obtained  assistance  from  a 
flteam-tng  and  two  boats'  crews,  and  waa  only  sared 
from  alniaiiK  by  being  ran  ashore  at  Hythe.  The 
Germaida  neither  afforded  nor  tendered  any  asais- 
tance,  but  punned  her  course  without  once  abating 
ber  speed.  In  the  court  below  it  was  held  that  the 
barque  waa  wholly  in  the  wrong,  by  reason  of  her 
li^ta  bdng  placed  in  such  a  situation  that  they 
voe  not  aeen  on  board  tlw  ateamship.  The  amtu- 
lanta  ierist  that  fliere  could  hare  been  no  snfli^nt 
lookout  on  board  the  Germania,  and  that  If  there 
had  been,  the  lighta  of  the  barque  muat  hare  been 
TiAle  befbre  the  collision.  The  evidence  la  dis- 
tinct that  the  lighta  on  board  the  barqne  were 
bttming  teight,  and  were  viuble  to  Taaaela  passing 
nr  i  ^  ia  diatinetly  ^Ted  by  T^Mninfe  tlw  maa- 
iwctf  the  Inner  ^MH^  who  spMce  her  athalf<paat 
■bWi  (ha.,  before  the  otiUalon,  aa  weU  aa  by  Middle- 
too  nd  ^  cmr  w  boaid  the  veaael  {(.ve  egm 


with  the   judge  of  the  Aamiralty  Court  that 
this  fact  ia  clnriy  prored.  The  lamps,  bowcTer, 
were  idaced  in  the  micna-rigging.  but  from  their 
position  and  the  peculiar  form  cuf  the  barque,  a 
Teasel  coming  md  on  would  be  unable  to  see  tbein ; 
this  is  establiBbed  by  the  report  of  the  Trinity 
Masters,  who  went  down  to  the  dock  where  ahe 
waa  lying  to  examine  her,  and  who  reported  that  at 
a  distance  of  more  than  850  feet,  with  meats  in  line 
from  a  window  elevated  at  least  40  feet,  although 
tiie  side  lights  wne  in  their  places,  they  were  not 
Tiaible.   Tlwir  Lordshipa  are  not  quite  satisfled 
with  this  report ;  they  think  that  the  examination, 
in  order  to  be  pmectly  fair,  ought  to  have  been  at 
night :  and  they  regret  that  the  Trinity  Masters  did 
not  also,  by  going  one  or  two  points  to  one  aide, 
have  ascertained  whether  the  li^t  on  that  side  was 
visible.  This  is  the  more  material  because  the  two 
Teasels  were  not  coming  end-on — the  Qtmcmia  waa 
steering  due  west,  the  barque  was  steering  east-by- 
north.    It  is  quite  certain  that,  assuming  the 
lights  to  be  burning,  they  would,  even  as  pBtced, 
be  visible  from  a  vesBel  steering  four  or  five 
points  on   either  side  of  ttie  exactly  on>OBite 
course  wtiich  the  barque  waa  taking.   The  exact 
deviation  at  wtUdi  the  lights  would  be  visible 
ia  not  to  be  ascertained  from  the  report  of 
the  Trinity  Masters.   Their  Lordships  consider  thia 
an  omission  which  is  to  be  regretted ;  they,bowevet 
concur  with  the  learned  judge  in  the  ojunion  ex- 
pressed by  him,  that  the  lights  of  the  barque, 
though  buining,  were  not  so  placed  as  th^  ought 
to  have  been,  to  have  enabled  a  vessel  comu^  end 
on  to  see  them,  and  tiuit  consequently  the  barque 
must  be  considered  to  have  by  this  defect  to  some 
extent  occasioned  the  colliBion.   The  evidence  of 
what  occurred  on  board  the  Germania,  so  far  as 
their  LordshipB  consider  it  necessary  to  refer  to  it, 
IB  to  thiB  effect: — look-out  on  board  the 
G^enaaaM  oooaiated  of  this,  viz :  "  one  on  the  look- 
out at  the  bowai^it,  another  one  on  the  look- 
out on  the  bridge."    The  chief  officer,  and  also 
the  mlot,  bat  who   had   not   charge  of  the 
Teasel,  were  also  on  the  bridge.    Their  Lord- 
ahips  are  informed  by  the  naval  assessors  who 
assist  them  that  it  is  the  usual  practice  ia  king'a 
shipe  to  have  never  leas  than  two  look-onts  at  me 
bowqnit,  and  their  Lordshipa  are  not  aatiafled  with 
the  sufficiency  of  the  reason  alleged  for  having  only 
one  of  these  look-onts  in  the  present  case.  Tlie 
evidence  of  the  ch^  officer  is  to  this  effect.  The 
first  report  waa  from  the  look-out  man,  who  re- 
ported ship  light  a-head,  the  officer  of  the  watch 
saw  something  a-head,  and  ported  the  helm  directly. 
He  says  that  the  time  tal^  was  about  a  mlnnte 
from  the  time  wb^  he  first  saw  her  to  the  time 
when  the  collision  took  place.   Hie  evidenoe  of  the 
pilot,  who  waa  on  tiie  bridge  at  the  time,  is  to  be 
taken  with  great  allowance,  as  It  appears  that  he 
had  on  the  previona  day  met  with  an  accident  whkh 
had  affected  his  heat^  and  had  evidently  for  the 
time  to  Bonw  extent  impaired  his  memory ;  aocoid- 
ingly,  his  evidence  is  contradictory,  and  by  no 
means  so  distinct  as  to  these  matters  as  that  of  the 
chief  officer.   In  the  first  place,  he  bad  not  noticed 
anyone  on  tiie  bridge  besides  the  chief  officer  and 
himself.   In  the  next  place,  he  states  that  the 
Germania  was  steering  weat-lw-north,  or  weat-half- 
nortii,  which,  if  correct,  wmiU  make  a  greater  de- 
viation from  coming  end  on.   He  flxea  the  time  at 
two  mlnutea,  or  a  minute  and  a-balf  from  the  time 
when  the  vessel  waa  first  seen  at  the  time  of  the 
collision.   He  states  that  he  saw  the  barque  before 
anyone  elae,  and  then   contradicts  thiu  state- 
ment.   In  ^ct  their  Lordshipa  are  of  opinian 
that,  under  tiie  drcumatancea  of  this  caae,  hia 
evidenoe  mnat  be^  when  it  contradteta^be  eridenee 
of  the  chitf  officer,  fa  a  e^^^l^'^j^^nS^t^ 
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Tbe  eTidence  of  Jenioo,  the  look-out  man,  doefl  not 
entirely  agree  with  that  of  chief  (rfBcer.  The 
diM  officer  BtatMj^t  tiie  look-out  man  cried,  **a 
■hip  rif^  ahead ; "  he  is  croH^ezamlBed  ai  to 
whetiier  he  did  not  say  **ali^t  right  ahead  he 
does  not  Temember  to  have  heard  it.  Tbe  lookout 
man  says,  he  cried  out  after,  **  the  ship  right 
ahead,  she  diows  no  li^t."  Gilling,  who  was 
on  the  bridge  at  the  time  of  tbe  colUnon,  on 
the  pnt  il^  heard  the  loiA-oat  man  tirioe 
nport  tiie  bar^  aa  saU  i^t  ahead,**  but 
aaya  notidng  about  the  word  "lights  "  being  used. 
Lwia^the  sailmaker,  confirms  the  look-out  man 
that  he  said  "  she  shows  no  light"  It  ie  not  neces- 
aary  to  go  through  the  rest  of  the  eTidenoe  on  the 
part  of  uie  Ganrnaia,  which  all  goes  to  the  question 
cf  vhether  the  barque  did  or  did  not  cutj  lights, 
beoattae  tiidr  LoTdsUpa  omnder  that  question  quite 
aettied;  that  the  barque  £d  cany  lights,  and  that 
theT'  were  not  seen  on  board  tiie  Germamia  till  after 
the  colliiion,  when  the  red  lightwas  seen.  This  the 
witnesses  m  board  the  Gvrmmia  state  they  saw 
moring,  but  which  their  Lordshiiw  beUen  to  have 
been  an  error  on  the  part  of  ^  witDeases,  and  that 
vhat  they  saw  was  vh»  red  lidit  of  the  barque  on 
pwt  ride.  The  night  was  dark  and  hazy,  and  the 
Uti  uauda  in  a  channel  crowded  with  veesela  was 
proceeding  at  eleven  knots  an  hour,  the  vessels  were 
approaching  at  the  rate  of  about  twenty  miles  an 
hour,  that  is  a  mile  in  every  three  niinutes.  Their 
Iiotdridps  an  <rf  (^riinion  thatlf  a  staamslub  proceeds 
at  audi  a  rate  at  snch  a  tim^  and  in  anim  a  plaoe, 
she  incurs  the  responsibilily  of  I2ie  damage  wmch  is 
Boocesarily  occasioned  by  her  b^g  unable  to  obey 
the  direction,  which  is  her  first  doty  vis.,  that  it  is 
for  the  steamboat  to  get  oat  of  the  way  of  the 
aailii^;  vessel :  (see  25  &  26  Vict  c.  68,  sched.  Cart 
1&)  Hov  fax  the  liriits  on  board  the  barque  could 
have  been  dlscemea  on  a  dark  ha^  night,  when 
ttie  fog  was  clearing  off,  thdr  Lordships  have  not 
the  means  of  ascertaining;  but  according  to  the 
evidence  on  board  tiie  barque,  the  lights  of  the  Gtir- 
nuaia  were  not  discerned  before  she  was  as 
near  as  two  miles  or  two  nules  and  >  h^.  The 
Cttrmatia  teems  to  have  treated  the  whole  matter 
vitii  the  moat  p^ect  indifleience;  she  neither 
slackened  her  speed,  nor  took  any  other  step  in  tlie 
matter,  except  to  port  her  heun.  ^e  made  no 
inquiry  as  to  the  state  erf  the  other  vessel,  but  ran 
on  her  course  without  affording  the  sligntest  aasist- 
anoe  to  a  vessel  obvioudy  very  seriously  injared  by 
the  collision  which  had  just  takes  plaoe.  vHth  re- 
spect to  English  vessels  it  is  established  by  the 
regulations  (see  2g  &  26  Vict,  c  68,  s.  88)  that  a 
VBMel  pnisntDK  this  coarse  is  Uable  to  all  the  damage 
I»oda(»d  by  Ihe  oollislon,  and  their  Lotdahlp 
oaimot  but  consider  that  it  is  a  matter  to  be  grav«y 
icfoehended  in  any  case.  Whether  the  persons  in 
Ooaige  of  the  G«rmama  supposed  that  by  proceeding 
art  once  on  their  voyage  they  could  escape  all  eonie- 
qnenoes,  It  it  imvossiUe  to  animiie;  but  the  first 
<hrty  of  ai^  vvasu  that  W  colUsion  Injures  another 
is  to  wiUt  to  ascertain  the  extent  of  that  injnry, 
and  to  tender  what  assistance  it  may  be  able  to  pro- 
tect life  and  property.  Their  Lordriiips,  therefore, 
find  it  impossible  to  exonerate  the  Gmmania  from 
all  particiMtion  in  the  cause  of  the  collision,  and 
riMll  bombly  advise  Her  Majeaty  tiiat  the  damages, 
moA  hMses^  and  eosta  ooght  to  be  borne  eqpuuly 
betirBOL  the  two  Tenels. 

Judgmettt  varitd. 
Proctors  for  the  appellants,        and  Siokea, 
Pnctan  tot  the  nqpondents,  J.B.wnAO.  BardtttL 


OOTTB.T  OF  APFSAZ.  IH  GOAKOEBY. 
BaportadtarTmua  BMM«Ba*SKMi&  B.  Snwus 
Boon,  Biva.,  Bsnlitw  at-ljwr. 

Fridca/,  Jttfy  9. 
(Before  Lord  Justice  Giffakd.) 
A  Tkb  XTnot  Cbmbht  ato  Bbtok  CoffiUr 

(LlMIIKD.) 


..j—WindoQ-vp — DittAcrge  of  BoBdtor — Gbsis 
le^md—Lum—Ordo-  11th  Nop.  1662,  IUUb  68. 

Where  aa  offUial  Uqtddator  is  appomted  lAa  Court  ts 
a  winding-vp,  the  58fA  ruie  t^f  the  General  Onhr  of 
the  llth  Nov.  1862,  which  n^nna  that  the  JSt  of 
proceedings  "  skaU  be  kqit  bg  htm,  or  oihenoite  as  the 

judge  matf,  Jrom  time  to  ttM,  direct^''*  maut  be  cm- 
sidered  part  of  his  c^i^MVitmettt,  and  a  soOeiter  aetitf 

for  him  most  he  tatai  to  htoK  the  ea/tent  of  hi»pmert 
over  And  no  officii^  liquidator  emu  egr  eo»- 

tract  er  otAenmsspveaity  &a  upm  doammat  wkkk 
come  witiiH  Ikat  nuk 

Where,  therefore,  a  $eliciU>rmsdiaiAai^imAe<^leii/ 
liqtcidator,  he  was  ordered  to  deiiver  Mp  att  the  doat- 
ments  mentioned  in  the  6dth  nde,  vatwUkMeatdiMg  thai 
then  teas  dua  to  him  a  conaiderabb  mueuU  y  ceeU 
incurred  in  the  vnwSng-igi. 

This  was  an  appeal  by  Mr.  Polbrook  who  from 
the  commencement  of  the  winding-up  until  Febmai^ 
last,  had  acted  as  the  solicitor  for  the  official  liqui- 
dator, but  had  been  at  the  last-mentioned  date  dis- 
charged by  him,  against  an  order  of  Stuart  y.0. 
directlDg  him  to  deliver  up  to  the  official  liquidator 
all  tbe  docoments  constituting  the  file  of  proceed* 
ings  in  the  winding-up,  notwithstanding  tlut  there 
was  due  to  Mr.  Pulbrook,  for  hia  costs  in  the 
winding-up^  a  sum  of  near^  200^.,  in  leapectof 
which  his  bill  bad  been  some  time  back  deliverei. 

The  hearing  before  the  Vice-ChanoeUor  and  U» 
Honour's  judgment  are  reported  in  20  L.  T.  Bq^ 
N.  S.  618,  and  it  ia  muucessaty  htm  to  nstatete 
facts. 

GreeMt  Q.C  and  Ambfiont^  &r  the  appeal,  con- 
tended that  the  relationship  of  solicitor  and  olieat 
existed  between  the  parties  and  that  the  solicitor 
was  therefore  oititled  to  the  ordinary  Uen.  Tba 
Companies  Act  1862,  in  no  way  interfered  with  that 
right,  and  the  only  sections  having  any  reference  to 
deliveiy  or  vroduction  of  pap^s  and  documantl 
were  the  lOOtii  and  llStb.  Iliey  referred  to 

Fame  and  LeyUm'e  ease,  L.  Bep.  1  Ch.  App. 

Jn  re  Cmtienm's  OoaZfrrooft  fiotlwoy  Ctonipantf* 
25Beav.  1 ; 

Potter's  cose.  l>e.  G.  ft  8m.  728;  WmtmonA  T. 
fnwe,  SBfaig.  N.  0. 887 ;  and  in  the  analoN 
righc  of  the  aoHohor  <A  aa  aari^ao  in  bask- 

zupiuy ; 

parte  UniervtooA,  1  De.  G.  Caa.inBaak.  Iwt 
ijamb«rtT.JBudbiMuter,2Baai.ACr.616: 
The  papers  were  eUmed  under  the  58  th  Bide  at 
the  General  Order  of  llth  Kor.  1862,  bat  Oat  older 
was  made  under  the  powers  gtveo  fey  die  170th 
section  <tf  tbe  Act,  and  if  it  deatrqyed  ttw  aoUoUac^ 
lien  it  was  an  order  tdira  nns. 

JXdeinton,  Q.  C.  and  Everitt,  for  Oie  cflldai  litvt- 
dator,  were  not  called  on. 

Lord  Justice  Gifvabd  add:  Hw  only  qneatiM 
I  have  to  determine  on  thia  qipeal  i%  whether  titf 
<nder  of  tiw  Vice-C^ncellor  ia,  upon  the  faoe  of  i^ 
ri^t  or  not  Well  now,  that  order  was  obtaised 
by  the  official  llqnidatw  of  tide  wmipany,  who  wh 
anMinted  by  the  eaoA  and  it  waa  obtained  kf 
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rv.aiL 


PoUwDok  from  haaq  the  ulicitor  in  the  vinding- 
tip,  and  the  order  vu  in  theie  terms:  "That  the 
Mid  Anthony  Pul brook  do,  irithiD  four  days  after 
aernee  aa  him  of  a  eapy  <rf  this  order,  ddiver  upoQ 
oath  to  tile  said  <ilBtMl  Uqiddator  the  file  of  pro- 
ceedinfia  in  this  matter,  and  all  orderi,  exhibits, 
admisriona,  memoarandains,  and  <^Ice  copies  of 
afidavits,  examinations,  depositions,  and  certifl- 
catea,  and  all  other  doGomeDta  relating  to  the 
viodiog-np  of  the  aboTO-xuuned  company,  in  the 
poanasioa,  custody,  or  oootrol  of  him,  the  said 
AnthiHiy  Fnlfanx^  and  whidb  aie  xequived  by  the 
rales  and  orders  of  this  honoaraUe  oDOrt  to  be  kept 
on  the  said  file  of  iwooeedingi."     It  is  maoifest, 
therefore,  that  the  production  is  coofloed  to  the 
documents  included  in  the  SSiti  rule,  and  that  the 
prod  action  does  not  extend  beyond  those  docu- 
noits.   Well,  whaterer  the  170th  section  of  the 
.Act  majr  or  nu^  not  aothoria^  I  am  clearly  of 
«pmion  that,  where  an  official  liqoidatin- is  appointed 
1^  the  court,  this  58lh  mle  most  be  considered  part 
and  parcel  of  hia  appcuntment.   Well,  the  BSth  nde 
is  this:  "All  orders,  exhibits,  admissions,  memo- 
nadonu,  and  office  comes  of  affidavits,  examinations, 
dflpositiMic,  and  owtincatea,  and  all  other  docoments 
laatinfr  to  tbe  windin^op  of  koj  oompany,  shall 
be  filed  by  tbe  ofleial  liquidator  aa  far  aa  may  be  io 
«ne  cootinoona  fUe,  and  sndi  file  shall  be  lupt  by 
him  or  otberwiasL,  aa  the  judge  may  from  time  to 
time  direct."  Therefore,  any  solicitor  who  acts  fox  an 
«Adal  liquidAtcr,  mast  know  wliat  the  extent  of 
Ua  powera  ia  with  referanoe  to  these  documents ; 
tiiat  bit  powera  do  not  at  all  eneed  hia  duties,  and 
Oat  he  ahall  deal  with  these  docomenti  simply  as 
the  judge  ahall  direct.  Thai  when  we  come  to  the 
aofiotiff'a  lien,  it  ia  this :  He  can  ha<ra  no  greater 
than  the  client  for  whom  he  acts ;  and  if  a 
^^t  foe  whom  he  acts  has  no  lien,  he  can  hare  no 
lisa.  On  theae  groand%  lam  clearly  of  onnioo  that  no 
iHrialBjaidtorcan,  by  contract  or  ouenrise^  give 
any  hen  on  documents  coming  within  the  56th  rule, 
bteaase  ttie  68th  rule  says  "Ton  are  to  keep  them 
«r  u  the  judge  may  direct"  That  being  so,  I  am 
<f  opiniiHi  that  Mr.  Fulbrook  has  no  lien  on  those 
docunenfes,  a^y  more  than  a  solicitor  for  an  ordinary 
client  faom  whom  he  might  have  h^pened  to  have 
nbttioed  deeda  wh^  that  elisnt  had  no  ri^t  to 
to  him.   On  theae  gnnnds,  I  am  clearly  of 
•piaioD  that  tbe  order  of  the  Vice- Chancellor  was 
ijffiMt,  and  tiiat  this  ifveal  mnat  b*  fliimittiTi  with 


flalUtor  for  the  iVpeDMtt,  MMsi  fai  penoB. 
BaOdttirfiniheoadalUqaidBtor,  SuA. 


t>aT.ai>w»aps,aia..llswhf  stlaw. 


JfraUtmdMaytl. 
BeTm  Cou  akd  TotniHAi.  Bailwat  Cokpaht, 

ex  parU  OmKHD,  Oonr,  AXn  COMFAHT,  AXD 

Thb  Lovboh  avx>  HutamtOH  amd  Cohtoibiru. 

i&sitnqr  im^xuu—Eichatt^im  of  a^ial  and  bonw- 
I  poiMn-^Moaqf  adoaaeea  m  imd^  aid  tmd  Jbt 


A  fmbmm  omfotg  hoBrng  a^saifcrf  ita  cAsb  capital 
t3»aMttad  iu  bormnitg  powert,  iud  bilk  oj 
odarngBtacemtrmUmrtepia  tradamai,  iuutdbmidt  to 
a  dinetcr  and  AanMdsr,  toAo  advamxd  vumty, 
wkutbg  tiu  raUwaii  Wat  coa^UlMd.  A  ntdai  Act 
MR  jMiPMf  to  wm^^  tAs  eai^ttHh  OMd  uB  it  to 
aasliw-  oea^poigr;  aaa  Aat  amiagamma  kam^  &mm 
evnnf  o«4  had  oaten  $ttU»dmA,  and  awry  lia- 


of  tA«  purtJiate-moii^  wa»  hrowkt  into  court  w.tA6 
Kiaditig-up.    CbiimM  being  made  Tjr  the  bondhoiden  : 

Beld,  dka  Ab  honda  wtn  neovtrabh  ta  souu^,  «mI  lis 
shartholden  beuig  cogmamt  of  the  tnmc  lincsactiaa, 
and  etamding  fy,  tkt  ehme  met  he  eMavtd. 

These  were  ei^ma  in  the  wioding-vp  of  this  oam- 
pany  (uader  a  Special  Act  passed  for  that  pnnose), 
the  first  of  which  waa  by  those  representing  the  (dd 
firm  of  Orerend,  Ourney,  and  Company  in  respeot 
of  19I,00(X.  and  intweat  seeored  by  certain  bondi 
isaaed  by  tfie  railway  company  to  Darid  Leopold 
Iiewia  (now  deceased),  who  was  a  director  and  share- 
holder in  the  compuiy,  and  by  him  transferred  to 
trustees  for  Overend,  Glomey,  and  Company.  Tbe 
company  was  formed  under  four  Acts  of  FaruamanL 
being  empowered  to  raise  866fi00L  by  ahana  aad 
131,000/.  on  mortgi^e  and  17  debentwes.  Tbe 
whole  of  these  sums  were  r^sed  and  borrowed,  and 
farther  powers  were  obtained,  but  were  still  Inaott- 
cient  to  complete  the  railway,  and  in  1856  erery 
source  of  means  was  exlmuBted,  and  the  railwi^ 
wu  still  inoomplete,  in  which  condition  it  waa  nan- 
leas.  Under  these  drcumstaoeea  application  was 
made  to  DaTtd  LeopiM  Iiewit  to  assist  tbe  eompaiiy, 
who  were  in  the  haUt  of  giving  Ults  of  excunge 
to  contractors,  which  they  were  now  unable  to  pay, 
and  David  Leopold  Lewis  raised  money  on  the  bilu, 
and  otiier  bills  were  given  to  tradesmen  and  otterL 
and  old  ones  retired.  80  mattm  oontinned  natu 
1862,  when  the  transaction  ocmuied  on  which  thsse 
dainu  were  foonded.  A  balance-sheet  was  then 
made  out,  showing  tte  excess  expooditnie  of 
109,S20J!.  14*.  10<f.,  and  this,  with  an  account  of  the 

Slant,  materials,  Ac,  wu  sent  round  to  the  shaie- 
olders  prior  to  tbe  meeting  in  August,  by  which  It 
appeared  that  the  cunpany  was  indri>ted  to  David 
Leopold  Lewis  in  certain  soms  e^nded  onfoilbig 
stock  for  construction  of  the  line,  Ac.,  and  which, 
it  waa  stated,  had  been  applied  for  that  porpos^ 
and  on  the  I8th  Sept.  a  resolution  was  passed  to 
issue  bonds,  some  of  which  were  now  represnted 
by  those  oa  which  tbe  claims  were  madsi 

On  the  first  issue  tbe  amount  was  1«5,000L  made 
up  of  1S0,000£,  ISiOOOj;  and  M,O0M,  tbe  whole  «C 
which  were  returned  by  the  oblige^  and  wen 
renewed  \xy  otben  from  time  to  ttm.  Tbm  boate 
were  all  in  this  torn,  ths  foUowing  being  a  00^  of 
one: 

So.iBa  uaoi. 

Eaowsn  MB  t^thsas  pnasnls  tliAt  ws.  ths  Corkmei 
Toudisl  Bsilinr  Conpaaj,  bm  Iwld  Imur  bonad  imto 
]>ftiiaLeopald  LswlLla  Cha  aom  of  10^^ 
Mid  David  Ijeopold  Lewis,  or  his  certain  attotMT,  «Mea- 
tM  admfBlstaafeoti,  or  B»fli|Ba,  on  thtt  aOtta  Oot.  UM,  with 
lawtnliatcaMt  ttiueoa  at  SC  par  eeat.  perumniB  bent  th* 
dataluraoL  xmtll  pajniMatj  for  wfaidi  Mjme&t  w«  hasAy 
Und  onrsalfw  ana  our  swwaMois,  txiia  Utb  Oct.  1888, 
wbersBB  tbs  sbevs  boontei  MMBMiV  ia  iDsUr  nd  tmlj  la* 
dsbtad  to  the  Am  Asmed  DmA  Laop<dd  lewla  In  the  aim 
of  lOOOt.  tor  nortsafa  debt*  and  Rooda  asd  matariala  siv- 


to  tba  aaid'omnpaaj  for  the  purposes  of  tba  onder- 
r,  hr  tba  manni.  prooonunt,  and  at  tlw  coat  ol 
LsnvdiLewlSk  Mid  at  tha  rsqoiwt  of  tka 


adnowladf*.  And  whenaa  the 
haSi  appUod  to  tb»  said  oompau 
^Wmv.  bat  hath  at  the 


tlw  coat  ol  iha 

for  paymaat  ol  the  said  ram  of  monar,  vn  nam  ac  taa 
raqaastotthassld  oompanraftTMd  to  lorbflar  parnant  tt 
that  ana  BBtU  the  ISth  Od.  UH^  on  tlw  said  oompaaj  ba- 
ocnalna  bound  bj  tUa  oUiaation  for  aacoilBCDayniwt  of  tlta 
KidprindiMkl  run  oa  the  daj  laat  afonaud,  and  Istsnst 
titawoaas  atetiaaid.  Mow,  thantora,  tha  ooadiUon  of  this 
oU%atlon  anoh  that  If  the  aaU  Cork  and  Toubal  Sail, 
war  Coapanb  thslr  saeossaon,  or  assigns,  do  aadahallpar 
to  the  aud  DavU  Leopold  Lawla,  hit  vxaonton,  admlnls- 
trmton,  or  aaB<riii  tha  aald  anm  of  lOOW.  on  or  oeAira  tha 
aald  UUi  OetTos^  and  do  and  ahaU  par  Intanat  thflsMB  at 


_           6xpirKloii  o  

haraof,  nod  for  •ve^trMtloa  of  »  half  V«ar,  to  ba  paUon 
Uks  day  of  pwnaat  of  ttaa  mU  principal  sun.  then  tt* 
above  obUmtioo.  to  b»  tcU,  otharwiaa  to  zwnaln  in  fall 

Olvaa  vBda>  the  eammon  sad  of  fha  said  ooaapaar  lUs 

uthOot.  lass. 

-Bsglstaad. 
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Tbe  dreolar  aent  to  lU  the  iharehdden  ioclnded 
a  notice  that  the  tneetiog  wu  ctUed  to  consider 
mattOT  of  floance,  and  the  report  of  the  director! 
was  smt  to  each  shareholder  by  post,  and  there  vas 
no  contradiction  of  that  fact,  or  aUempt  to  ihow 
that  it  was  not  sa  Tbo  rasohiUon  was  adopted  at 
the  genenl  meetinv,  the  tmrn  bdng,  that  **iaa»- 
mw£  aa  the  board  u  direoton  had  leoeiTednioiwyi 
from  the  said  Darid  Leopold  Lewis  to  enable  them 
to  pay  for  the  land,  rolling  stock,  oonstmction  of  the 
line  from  Coric  to  Tonghal  and  Qoeenstowo,  and 
that  such  snms  hid  been  applied  for  that  purpose, 
It  was  resolved,"  &c.  The  Cork  and  Tonghal  Act 
paned  in  1816,  and  the  compaoy  obtained  varicnu 
other  Acts  subeeqaently  varying  the  ca^tal  and 
extending  the  powers  of  the  directors,  the  last  Act 
in  1663  authorising  a  branch  to  Youghal  and  Qaeena- 
town,  when  the  company  became  the  Cork  and 
Tonghal  Railway  Company.  The  109,S20JL  14<.  lOd 
having  been  thns  expended  in  excess,  in  1866  an 
Act  was  obtained  meclally  for  the  winding-np  of 
the  aflaln^  the  dUiofnUon  of  the  company,  and  for 
other  ponoees.  This  Act  recited  the  vaiioas  former 
Acts  of  Parliament,  and  that  by  the  Act  of  1868 
there  was  a  provision  for  the  conversion  of  perpetual 
into  ordinal^  capital,  and  for  the  transfer  of  the 
railwM^  to  the  Great  Western  and  Soothem  Hallway 
of  Ir^nd.  That  whereas  the  company  might  have 
Inearred  debts  beyond  their  mortgage  debts,  thst 
they  had  not  the  means  of  paying,  it  woold  be 
«toemely  advantageous  to  the  public  that  the 
undertaking  should  be  sold  to  the  Great  Western 
and  Soathera  Railway  Company  of  Ireland,  and 
tiut  it  was  desirable  that  the  afldn  should  be 
woond-np.  That  the  DarduM-num^  so  to  be  faid 
waitobe8I0,000£,  aodtbattiie  Great  Western  and 
Southern  Railway  Company  were  williag  to  pur- 
duwe.  The  Act  then  specified  the  claims  on  the 
company  of  creditors,  whose  claims  were  allied  to 
he  valid,  and  it  was  expedient  that  the  question  of 
their  vaUdil?  should  be  considered,  hnd  there  was 
power  given  to  sell  the  nndertaldng  and  works. 
Undor  uili  Act  the  railway  was  sold  and  the  money 
received,  landowners  settled  with,  and  the  debenture 
holders  paid,  and  every  claim  satisfied  except  that 
of  the  bondholders ;  and  there  was  180,0001.  now  in 
court.  In  this  state  of  things  the  question  was 
whether  the  shsreholders  could  successfully  refuse 
to  reeognlM  my  oMigation  under  ^e  bonds,  on  the 
ground  that  the  bwrowing  powers  were  exhausted, 
and  that  the  giving  the  bonds  was,  under  the  dr- 
cnmitances,  vltra  vim  t 

The  purchase-money,  810,0002;  was  mdicsble 
vnder  the  Act,  first  to  pay  the  costs  of  the  Act ; 
and  sectrndly,  to  compound  with  creditors.  The 
wloding-im  having  been  conducted  under  the 
direction  m  the  court  Qij  virtne  of  a  clause  in  the 
Act  which  made  all  the  provisions  of  the  Com- 
panies Act  1862  applicable,  exo^  a*  to  volontaiy 
winding-up,  and  provided  that  the  Court  of  Chancery 
in  England  should  have  full  jurisdiction,  and  that  the 
winding-up  should  commence  in  Jan,  1 866)  by  orders 
la  chambers,  such  application  of  the  purchase- 
moneys  had  been  sanctioned,  and  both  landowners 
and  other  creditors  settled  with  as  above  mentioned. 
The  12th  section  of  the  Act  nlated  to  tiie  tipp^c*- 
tion  of  the  proceeds  of  the  sale,  and  concluded  in 
thMe  words :  "  Subject  to  all  the  rights,  equities, 
claims,  and  demands,  whether  of  preference  or 
ordinary  shareholders  and  bondholders,  to  which  the 
pfoperty  of  the  company  would  be  subject,  in  case 
this  Act  had  not  passed,  and  shall  he  aniUed  ac- 
cordingly." What  took  diaoe  in  the  inception  was 
this:  865,000^  was  raised  by  shires,  and  131,000^; 
by  borrowing,  making  496,000/. ;  and  in  June  1862 
the  whole  of  Uiat  money  was  exhausted,  being  spent 
on  that  undertaking,  the  railwiy  being  unfinished ; 
the  moiwjr  now  partly  represented  b/  the  present 
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claims  ms  obtained  upon  tin  bonds,  and  ttey 
had  been  discounted  partly  by  Overend,  Quni^, 
and  Company,  and  were  partly  in  the  hands  of  th» 
Hambuivh  Bink,  distinct  claims  being  made  on 
behalf  of  both  firms. 

RaOmyL  Q.C.  and  Lindlaf,  for  the  reprceenta- 
tivea  of  Ovciend,  Gvmey,  and  Co.— Under  tfw 
drcumstancea,  every  shareholder  must  have  known 
or  be  taken  to  hare  known  every  part  of  tUs  tran- 
saction; in  fact,  they  know  it,  and  did  not 
pretend  that  they  did  not,  and  could  tb^  now  be 
heard  to  say  that  whidi  they  sanctamed  and  se- 
qniesoed  in,  and  benefited  hy  (inasmndi  as  the 
completkn  of  the  railway  had  enabled  the  company 
to  sell,  and  the  purchase-money  had  enabled  them 
to  pay\  was  ultra  vires,  and  that  Uie  person  who 
enabled  the  company  to  do  all  this  idionld  not  be 
paid.  The  form  fA  the  resolution  was  alone  sufl- 
cienL  the  language  was  that  the  board  of  directors 
shoolid  be  authoiued  to  issue  bonds,  and  give  then 
to  David  Le<^ld  Lewis,  *'  as  security  for  the  debt  so 
due  to  him."  There  was  no  case  which  held  swAa 
security  void.  From  1863  until  the  sale  (rf  the 
railway  Mr.  Lewis  drew  cheques  on  his  own  banker% 
and  all  the  money  to  meet  the  liabilities  of  the  com- 
pany was  found  by  him  alone.  The  transfer  of  the 
bonds  was  simpIyfromDavidLeopiM  Lewis  to  A.B. 
(stating  the  numbers  of  the  booda),  the  words  bong 
"  for  securing,  Ac,  all  my  rldbt  and  interest, 
and  the  Interestwasp^  to  the  hdderfrom  time  to 
time  as  it  became  due.  Suppose  there  was  no  borrow- 
ing power,  there  is  no  auUiority  for  saying  that  a 
company  cannot,  under  its  seal,  admit  a  debt  to  be 
due  for  work  and  labonr  done  and  goods  or  ma- 
terials supplied,  in  the  nature  of  an  accouat 
stated,  between  the  company  and  a  creditor; 
and  that  amounted  to  an  admission  of  the  debt. 
It  was,  therefore,  competent  to  give  a  bond,  which, 
accordiog  to  the  decidona  at  law,  if  tat  present 
advance  of  money,  is  good,  if  it  is  a  security  for  a 
debt  due  from  the  company  at  the  tioDoe.  In  equi^ 
the  bolder  is  entitled  to  a  chim  oo  the  bonds.  Btt 
supposing  it  was  not  so,  the  claim  was  good  in  re- 
spect of  this  equity.  The  money  which  was  in 
court  WIS  produced  by  the  sale  of  an  article  for 
which  the  twndholder  had  paid,  and  to  the  exteat 
of  that  payment  such  holder  was  entitled  in  eqnltT 
and  honesty  to  be  repaid ;  ottmwise  there  would  be 
a  right  to  keep  the  money  and  the  arUcle.  This  was 
consonant  with  the  decisions.  S»  Uu  German 
Mini^  Om^Ka^  ax  jMrfs  Ck^pmJak,  4  De  Q.lLt 
G.  29,  where  there  was  no  power  to  borrow,  but  the 
mine  bang  in  active  operation,  it  was  held  at  law 
that  the  directors  conld  not  recover  money  obtained 
for  the  mine ;  but  in  equity  that  they  were  entitled 
to  stand  as  creditors.  Be  The  Electric  Tdegrm^ 
Company  of  Ireland;  TVwyi's  ooss,  S8  Bear.  SSS, 
where  the  other  case  was  followed. 

Boare'e  caee,  90  Baav.  225  { 

Be  The  Maadalena  Steam  NavigoHon  OomfiOMt 
J(dms,  680. 

CottoHj  Q.  C.  and  GrcAam  Ba^ii^  for  the  EMmr- 
burgh  Bank,  insisted  that  this  was  a  parallel  case 
to  that  of  an  infant  or  married  woman  who  could 
contract :  ( Vauffhaa  v.  Vandereteffa»,  2  Drew  165.) 
A  bond  or  charge  or  mortgage  on  the  undertaking 
to  meet  its  lialulity  was  va^d. 

TKe  Royal  Britiih  Bank  r.  Twrtruand,  S  EIL  c 
BL2&,258. 

The  So%Uh  JBssss  Oat  and  Coke  CenwaHy ;  Sea- 
Utt'M  ease.  8  J.  ft  H.  8IM,  aiS. 

J.  Pearton,  Q.C.  and  WaUer,  for  the  officisl 
liqiddator,  representing  creditors  to  the  amoont  of 
235,0007.— So  far  as  the  creditors  are  concerned,  >t 
must  he  assumed  that  the  company  haa  not  exceeded 
iu  powers;  but  tiie  directon,  altht^  baTinC 


He  Thb  Cobk  ahd  Touohai.  Bixlwat  Cmipavt. 
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gcnenlpoven,  had  no  power  to  tnue  bonds,  iadeed 
Aey  were  ictiuUy  fortadden  m>  to  do.  There  was 
alao  itda  important  diiUnctitHi  between  the  creditors 
and  boadbolders.  Tic,  that  the  latter  coold  not 
recorer  at  law,  whereas  of  coarse  the  creditors  ooold. 

Hu  Worcester  Corn  Exchange  Ompony,  8  Da  O. 
lt*G.190; 

The  Qerman  Mimtiff  Company  (sup.) ; 

Hoan'M  ca»e  (np-) : 

Chambers  t.  The  ManchetUr.  ^v.,  RaUvmi  Om- 
ramig,  5  B.  A  Sn.  588 ;  10  L.  T.  Bm.  K.  S.  715; 

Awox  T.  The  Metropolitan  SoJoon  (Mmt&iw  Com- 
jMMty,  3  De  a.  A  J.  123 ; 

BoyalBritith  Bank  t.  Turquand  (fup.) 

Jead,  Q.C.  and  Biggau,  for  the  preference 
dtndioldcrs,  contended  that  in  fact  this  monej  was 
tiised  by  bills  preTionsIy  to  the  passing  of  the  reso- 
fattion,  idthongh  the  bonds  might  hare  been  issued 
after.  The  qoestion  was  wbeUier  under  the  Lands 
OUoacs  Act  the  general  power  procuring  adTances 
OB  NCiBi^  applied  to  indiridoau  as  well  ts  to  a 
company  under  that  statute.  The  request  to  pay 
was  not  valid ;  a  railway  company  could  not  request 
a  third  person  to  pay  its  debts  and  so  create  a  Ua- 
liQty  against  the  oompaoy,  that  person  knowing 
thu  they  could  not  do  it.  Icwould  be  repealing  the 
whale  of  the  Acta  of  PartiaiiNnt  if  thae  was  in  this 
way  aa  unlimited  power  of  bortowiog.  If  there  was 
a  pmw  of  borrowing  no  money  could  be  borrowed 
bmod  that  withoat  Act  of  Farlianwnt.  The  Gtrmax 
JbsH9  CempoMjf'a  case  was  quite  distinct  from  this, 
sad  there  it  wa«  held  at  law  that  there  was  no  such 
power.  Tim  Magdaiata  Sttam  Cos^an^t  com  (sMp.) 
{tooeeded  on  aaqnleicence.  It  was  clear  that  any 
elte  lhanihnldm  could  have  mAA  that  nomoi* 
■owy  duttld  be  spent,  and  have  filed  a  hUl  against 
thefiicebora. 

Hsrietfs  «aae,  2  J.  A.  H.  280; 

ftlfi  T.  The  Mid-Walu  itaOHaH  Command, 

I.Bsp.lC.P.4e9; 
CaledoKiaji  and  DumborUmahire  SaHwui  Cm- 
pmr  T-  The  RdmimirgK  Swrbour  SniatsM, 
4  W.  B,  67X ; 
TKt  Pcruman  Railvxiy  Compomiu,  L.  Bep.  S  CL 
App.  617 ;  16  L.  T.  Bep.  N.  S.  315. 

The  YicK-CHiUCBLLOR  (after  stating  the  facts). 
— The  queation  upon  this  summons  is,  whether  ue 
fnod  fa  ooDTt  ia  to  go  to  the  shudKdden  or  to  the 
person  who  adTanced  money  for  the  purpose  of 
completing  tfie  railway  and  works.  Tmn  ia  a 
lecital  in  the  Act  ci  1868,  that  "whereas  the  oom- 
pBDy  might  hare  incurred  debts  beyond  their  mort* 
gage  debts,  that  they  had  not  the  means  ttf  P*]^8  ■** 
sad  that  evidently  oontemplales  that  possibility, 
sad  dw  L.egislature  tberetora  contemplated  that 
these  debca  should  be  beyond  the  amount  of  the 
aqitil  and  bociowing  powen,  and  there  la  a  recital 
of  die  adrantage  aoeming  to  the  poUic  by  Hm  sale 
of  undertaking  to  the  Great  Western  and 
SoBthem  lUUway  Comi>aay  of  Ireland,  and  the 
dtanre  to  wind-up  the  affuia.  ^le  12th  section  is 
that  npon  widcli  the  whole  qnaation  mainly,  if  not 
Bttrdy,  dspends.  By  orders  In  cfaamben,  every 
duaiid  baa  been  aatisfled  except  that  now  in  que** 
tioB.  The  words  of  this  clause  are  very  important. 
They  are  these:  "Subject  to  all  the  rights 
tquitjes,  claims,  and  demands,  whether  of  preference 
or  otdiiuary  shareholders,  bondholders,  to  which  the 
ireyertj  of  the  oompany  would  be  anlHeet,  in  case 
ttu  Act  had  not  been  passed,  and  aball  be  applied 
accordingly."  The  reanlt  was  that  866,000l  was 
raised  by  diares,  uod  lSl,000t  hy  borrowing,  making 
496,00(M^  and  it  is  the  common  case  that  in  June  18^ 
the  whide  of  that  money  was  exhausted,  being  spent 
flu  the  undertaking.  There  is  no  suggestion  of  any 
iniwwlcly;  theconpany  was  in  possessioo  ttf  an 
rniflnfihed  lailway,  whldi  ereiyon^s  ezpetieooe 
loon  to  k»  one  of  the  moit  naelMi  and  lupniflt- 
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able  things  which  can  be  imagined.  No  doubt,  as 
Mr.  Jessel  and  Mr.  Biggins  argued,  the  ahare- 
holdws  might  have  said  ;  We  will  have  no  more 
money  spent,  and  rather  than  make  the  railway 
useful  kdA  profitable  It  shall  remain  useless  and 
nnprofttoble and  if  they  had  filed  a  UU  on  that 
footing  it  mi^t  han  siicceeded.  But,  as  eTery 
shareholder  hM  paid  up  in  full,  the  Iiegislatare  bar- 
ing const! tn ted  it  a  limited  ctunpsny,  and  no  mora 
could  be  called,  no  man  could  be  found  insane 
enough  toinstitute  such  a  soil,  rather  than  acquiesce 
in  oUaining  some  further  cai^taL  and  so  rendering 
that  ^vfl table  which  was  otherwise  a  public 
nulsanne.  It  ia  not  snrprMng  that  no  sndi  attanipt 
was  made ;  but  it  is  a  matter  ctf  wonder  that  the 
princifdes  of  cxMnmon  sense  were  not  a^filied  to 
the  case  with  at  least  the  hope  of  ]^oflt.  What 
sort  of  instioe  would  it  be  to  say  that  as  between 
those  wnoae  mon^  was  aapplied  to  complete  the 
work%  and  was  lo  appttei^  and  thoae  who  ae- 
qnieacad  In  the  imponuce  of  that  step  when  the 
question  was  who  should  take  posaeeaion  of  the 
proceeda,that  anch  proceeds  shall  go  to  the  share- 
holders  and  not  to  the  creditors  f  I  am  bound  to 
assume  that  the  shareholders  knew  something  of 
their  own  affairs,  and  if  they  do  not  they  are  bound 
to  do  so ;  and  I  cannot  listen  to  those  who  allow 
matters  to  go  on,  stand  by  and  take  no  paitorsidi- 
cieut  interest  in  the  matto-  to  inquire  whether  the 
cental  is  exhausted  or  not,  if  they  say  they  are  igno- 
rant. I  am,  howerer,  happy  to  find  that  not  a  single 
shareholder  makes  any  i^darit  saying  be  was  oot 
pnfectly  aware  of  what  was  «^g  tua.  I  assume^ 
therefor^  that  erery  shareholder  knew  that  the 
c^tal  had  been  ndiansted  In  186S ;  and  it  ^peare 
by  the  eridenoe  of  the  secretary  that  from  1859  to 
186S  Darid  Let^Ndd  Lewis,  and  the  Hamba^ 
Bank,  and  othors  standing  in  the  same  position  as 
Lewis,  furnished  funds  to  the  company,  whidi 
wera  i^lied  by  than  to  complete  the  nndw* 
taking,  and  paid  to  contractors,  landownen,  for 
rolling  stock,  debts,  materials,  and  interest  on  the . 
mortgage*  issoed  br  the  company,  and  for  salariea 
and  necessary  expenseo.  When  the  case  was 
opened  I  preaaed  counael  to  tell  me  whether  there 
waa  any  contest  as  to  the  money  being  expended  tat 
the  benefit  of  the  company }  and  thcj  very  properly 
agreed  to  an  admission  that  It  was  so  expended.  I 
was  then  sUongly  impressed  in  laToor  of  the  ptin* 
dple  acted  upon  in  T%e  Qtmam  Mining  Cai^Kuy 
(mp.),  that,  aldwogh  a  company  had  no  power  to 
borrow  furthw,  and  there  was  no  remedy  at  law  if 
they  did,  it  was  not  the  doctrine  of  a  court  ut 
equity  to  allow  sharehcdders  to  take  poaaessiwi  <tf 
the  property  of  the  company  without  f  nlfilUng  their 
obligstioQs.  The  question  then  being  dbcossed  on 
that  admission  of  counsel,  191,00ML  b«ng  didmed, 
and  180,000J:  in  ooort,  it  does  not  follow  that  the 
whole  of  that  sum  was  eo  expended.  Mr.  Pearson 
tof  the  general  creditors  treated  their  debta  as 
26,00M:;  Mr.  Boxboigh  and  Mr.  Liodler,  for 
Orarend,  Gani«y,  and  Co.,  the  transfovee  of  aona 
of  the  bonds,  and  Mr.  Cotton  and  Mr.  Graham 
Hastings  for  the  Hamburgh  Bank,  rcpreeenttngother 
bondholders ;  If  Mr.  Pearson  can  exclude  the  hmda 
that  will  be  auffloent  for  him.  Bat  the  m^n  con- 
test is  between  the  shardudders,  the  membov  of 
the  company  aiUhociaed  1^  Act  of  ParliMnant  to 
raise  a  capital  ot  498,0001;  needy  exhanated  In 
1862;  and  the  bondholderah  it  being  aald  that 
thoe  was  no  power  to  bind  them  (the  ahare- 
holdert)  fw  anything  man.  In  support  of  this 
contention,  the  case  at  Chamber*  r.  The  MantAateTf 
^  Saaiaay  Coavtan,  10  L.  T.  Bep.  N.  S.  715, 
was  cited.  Befora  I  refer  to  that  case  let  me  ask 
what  sort  of  equity  at  jnstiee  wouMrit  he  toaw 
that  shareholder*  who  in  ia69ikMMB|lWrtb»td«M 
was  exhanated,  and  the  zattw^  being  oomiMed 
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"with  moDfly  supplied  somehoir,  and  who  stood  by 
aod  saw  tbe  concern  tbiu  turoed  into  a  profit,  and 
sold  under  an  Act  of  Parliament,  Trere  entitled  to 
oome and  take  potsenioD of  tiiewbc^  proceeds?  A 
oonrt  of  eqiuty  does,  and  I  hope  alvay*  wUL  rapport 
frfndplefl  of  honet^  and  intwrlty ;  but  to  hand  tiiis 
money  over  to  the  ahareh(»den,  and  leave  the 
oreditore  unpaid,  ia  a  proposition  io  repagnant  to 
principlasof  proprie^  ^t,  if  noaathority  had  been 
foond  OQ  tile  inbiect,  I  ahoold  myeelf  have  come  to 
the  ooocliiuttt  that  tuchaimpodtion  mu  wholly 
UBmstainabte.  The  iharduMdors  must  be  taken  to 
have  had  notice  of  irhat  took  jdace,  and,  therefore, 
in  fact,  to  have  aathoriaed  the  iasoing  of  the  bonds, 
■B  mnch  ai  if  erery  shareholder  was  ^«sent  at  the 
meeting  when  the  accounts  vereexplained  and  stated, 
and,  therefore,  they  cannot  be  allowed  to  stay  away 
and  ignore  That  took  placew  Tbe  olijeot  of  the 
meeting  was  specially  stated  in  the  i^cular,  and 
'OTery thing  appeared  at  the  meeting,  namely,  that 
tbe  money  was  obtained  ^from  Mr.  Lewis,  what 
it  was  ezpuided  for,  that  the  bonds  were  to  be 
issned,  settled  by  counsel,  as  a  temporary  loan 
at  166,0001,  and  the  liabilitiei  also  were  stated. 
Snbeequent  meetings  took  plaoe^  the  debt  always 
increasing  nntU  it  readied  196,000J1,  and  then  oune 
toe  act  to  wind  up  the  affairs  and  sell;  under 
these  circamstaoces,  the  ctedltois  mnst  be  paid  in 
fulL  Now,  there  is  a  material  difference  between 
-oases  at  law  and  io  equity.   In  tiie  German  Minivg 

Compmif  money  was  supplied  to  the  company  after 
4»  caiiital  was  exhao8tea,and  it  was  decided  at  law 
tiHrt  the  amount  conld  not  be  recovered  ;  but  it  was 
decided  by  this  court  that  every  part  was  recover - 
M»  in  equity  against  the  shareholders.  But  in  the 
case  of  (^amben  v.  The  Manchala-  and  Milford  BaiU 
ma/  Gampmif  the  question  was  as  to  the  excess  ex- 
penditure, and  a  court  of  law  only  considered  the 
question  of  the  bonowiog  powers,  and  those  powers 
being  exhausted,  it  was  decided  tliat  the  amount 
could  not  be  recovered  in  an  action ;  but  evenUme, 
an  in  the  Qerman  JUimng  case,  and  in  lVot^'$  and 
Moar^t  cases  before  the  common  law  judges  and 
the  Master  of  the  Bolls,  it  most  have  been  apparent 
how  monstrous  an  injustice  it  was;  and  Black- 
bum,  J.  said,  **If  the  plaintiff  is  itiasatisfied  he 
must  go  to  a  court  of  equity assuming  tiiete- 
fore,  that  although  there  was  no  remedy  at  lav 
4hme  was  in  equity.   The  only  other  case  is  the 

Woroasfsr  Com  IMHmgt  case,  a  De  G-.  M.  &  O., 
160,  wliich  was  the  esse  of  a  limited  company ; 
and  I  agree  with  the  obserratioDa  of  Hr.  Bozburgh 

hat  thtfe  is  no  differenoe  between  thecases  of  com- 
panies, oonaidered  with  reference  to  a  particnlar  or 
this  general  Act,  the  provisions  of  which  apply 
while  they  remain  unaltend.  In  the  W«raaiiT 

Com  ExtMutgt  case  there  was  a  call  of  6^  and  the 

mwter  (it  is  an  old  case)  authorised  an  additional 
one  of  6t ;  and  it  was  ordered  that  the  members  of 
Cha  limited  company  who  were  liable  only  for  5^ 
should  be  liable  nK'  the  other  iL  alao;  and  it  was 
aafced  here  that  the  shaieholden  ahonid  be  made 
panMMOy  to  pay  the  money.  I  dumld  have  thought 

them  liable,  al&ough,  no  donbt,  Lord  Cranwc^ 
thsv^t  the  call  unaustidnable,  aiui  discharged  iL  In 
f  amir  of  it,  counsel  very  i«oper1y  relied  on  the  Gtr- 
jnm  Mama  case,  where  Lord  Justice  Knight- Bruoe 
(then  y.C.)  sent  the  case  to  law,  iriiere  tbe  claim 
f ailed,  sisd  tbe  directors  paid  it  thaoiMlves ;  bat 
afterwards,  doming  it  ^Mnst  the  sharahiridsrs,  the 

result  was  that  every  farthing  was  allowed  against 
the  company,  which,  being  unlimited,  it  was,  in  fact, 
agiinst  the  sharefaoldeit,  and  a  call  was  made  upon 
tbtm  to  pay  personally.  Some  passages  in  the  jud^ 

meat  are  peeniiariy  applicabletothiscase.  [TbeVios- 

Chancellar  road  passagai  fkwn  the  jodgmeot.]  EUs 

Loidddp  there  saU  tUk  ihw  had  the  henaflt  of  die 
<ny»nrtttnn.  Th^  ha««  it  hue.  That  was  f (dUnrad 


by  two  esses  relied  upon,  D^'s  case  and  JBom'i 
case,  wtiich  may  be  considered  identical  with  the 
presmt.  Mr.  Jessel  felt  the  inessure  of  I^ttf/$ 
case,  and  boldly  said  it  was  contrsry  to  law.  Ihsn 
conddered  his  argument,  and  I  am  of  opbloa 
that  it  is  not  only  consonant  with  principles  <tf  Jus- 
tice, but  wiUi  the  law  of  this  court.  It  was  a  case 
in  which  the  company  had  exhausted  its  means,  and 
borrowed  money  which  was  applied  for  the  benefit 
of  the  company,  and  the  question  was  whether  the 
posons  supplying  tlie  money  were  credibKS.  The 
Master  of  the  Rolla  held  that  b^g  l^d  out  ftoas 
Jide  for  the  benefit  of  the  company,  and  so  spent, 
the  party  advancing  it  was  entitled  to  be  paid. 
That  is  quite  appUcaJble  to  this  case,  Hoare^i  esse 
was  a  mere  repetition  of  it,  and  the  Magdatna 
Steam  Naaigatitm  Compm^t  case,  before  Lord 
Hatherley  rwben  'Vioe-Chancellor^  was,  if  posaibia, 
a  stronger  case  stiJl  (Johns.  690,  691.)  [The  Tles- 
Chancellor  read  portions  of  the  judgment.]  The 
ex[»essions  of  his  Lordship  refer  to  tbe  vary  argu- 
ment here  used,  and  I  say  that  where  the  sharo- 
holders  had  an  opportunity  of  asceortaioing  tiie 
facts,  and  have  taken  the  benefit  of  as  irtMalat 
loan  (which  no  doubt  this  was)  it  would  be 
contruy  to  public  morality,  and  the  doi^rinei 
of  this  court  to  turn  round  and  insist  on  that 
irregalatity  to  get  possession  of  the  money 
which  ought  to  go  to  the  creditors.  I  do  not 
suppose  that  tiie  shareholders  mean  to  act  dis- 
honestly, and  I  feel  sure,  if  personally  present  tfa^y 
would  not  sanction  it,  but  I  suppose  it  could  not  be 
given  up  witiiout  a^ument.  One  other  case  {B«m- 
Utft  oeue,  SHp.)  was  precisely  the  same,  wbm- 
Turner,  L.  J.  held  that  no  sharehtdder  conld  take 
possession  of  the  ppop«ty  of  the  company  witiwnt 
discharging  such  an  obligation.  'Without,  therefore, 
going  into  the  question  as  to  a  joint-stock  cMnptoy 
being  competent  to  bind  themselves  to  pay  mlM  w 
exchange,  I  decide  this  case  on  far  higher  groun^ 
of  equity,  and  I  am  ot  o|dnion  that  David  Leopold 
Lewu  having  advanced  mon^  which  has  be^ 
expended,  as  it  is  properly  admitted,  for  the  benefit 
of  the  company,  he  must  be  psid  out  of  the  fond  in 
court  before  anything  can  be  paid  to  the  share- 
holders. 

SoIicUors  for  Overend,  6axn«y,  and  Co., 
Jonet,  and  Co. 

SoUdtonfortbeofltdal  liquidator,  Steatat, 
Kaaoa,  Harritt,  and  Cb. 

Solicitor  for  the  {x-eferencc  ahareholders,  A.Jom. 

Solidtors  for  the  Hamburgh  Sauk,  Jkau  ud 
Oaibb. 


•ThmSS  awf  80. 

Ruf  SBUS  V.  BOLTOV. 

Pradiee — Jmitdtetion — Dtnuner — OHaining  ntoMg 
on  faiae  reprewtntatians. 

B.  tdd  R.  that  As  «u  going  ta  advance  nosgr  to  ^ 
persons  on  the  uatritg  ^  a  biS  at  throe  aw*"^ 
md  rqtntented  th<m  to  be  perfecih  solvent  andOi 
biU  a  good  secun'te,  knowing  at  the  time 
were  ineidvent,  ana  that  the  biU  amdd  be  dtahonourtd, 
which  it  was.  R.  having  aduanced  non^  on  ^ 
faith  of  aucA  r^pniattationtyjileda  UU  aU^ing  wl 
he  tffoa  induced  to  advance  it  on  rqtresentattons 
Ijf  B.,  whidt  he  knew  ta  he  vntnte,  the  trauMtm 
imng  part  of  a  scheme  to  appl^,  at  he  had  aigthea, 
the  mm^  for  pwrpoae*  of  hts  osw.  A  ff«"f^ 
damartr  to  this  biU  oserruitd,  on  tht  ground  that, 
oAAosyA  iAcrv  was  a  legal  remj^  Oerewatto'i^ 
rmtjMrimlictio»i,^m^^^  by  CiOOQle  _ 
This  wunRCMnldmn  f«  iMU  of  «l>iV 
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to  a  bill  filed  to  recorer  a  Btim  of  2S7L  alleged  to 
have  been  obtained  from  the  plaintiff  under  false 
repKMDUtioiu.  The  bill  stated  Uiat  in  July  1867 
the  pbintift  wba  wm  aecretan'  td  the  Union  Club, 
WM  introduced  to  the  defendant  hj  a  wine  mer- 
dbmnt,  being  prerioosly  wueqaaintBd  with  him, 
bttt  haTing  been  informed  that  he  was  formerly  a 
Serjeant  ia  the  marines,  and  then  secretary  and 
manager  .of  the  Alexandra  Hotel.  That  he  bad  a 
family  and  was  of  expHuive  haUti,  and  baring 
little  ot  no  means  of  his  own,  in  foot  adraaced 
nothing  npoa  the  Ull  of  exchange  after  mentioned ; 
that  early  in  L868  he  called  upon  and  showed  the 
tdaintifl  a  cheque  for  lOOOi.  from  which,  and  from 
hie  avending  money  freely,  the  plaintiff  might  rea- 
sonably infer  that  he  was  a  man  with  money  at  his 
command.  T^at  in  1868  the  defendant  hinted  at 
boiTowing  200^  or  300^  of  the  pUlntiff,  which  he 
arcnded  dinng,  doubtinff  his  means ;  bat  up  to  the 
traniactioQ  thereafter  mentioned,  he  had  not  any 
zeason  to  belie  re  that  he  would  mislead  him  by  mi»- 
reprosentatlone  as  the  plaintiff  charged  he  aftar- 
waids  did.  Thit  the  defendant  often  introduced 
Umself  to,  and  became  tlie  companion  of,  persons 
staying  at  the  hotel,  and  in  1867  and  1868  General 
Bi^^  Mid  the  HonouraUe  F.  Lawley,  wbo  had 
beni  in  the  Conf  edu'ata  States  dnriog  the  war,  were 
staying  there ;  tliat  the  defendant  made  their  ac- 
qoaintancc,  they  being  quite  uulcnown  to  the  plain- 
tiff, having  only  met  General  Ripley  in  the  defen- 
dant's company ;  that  the  plaintiff  knew  nothing  of 
them  and  was  ignorant  tliat  (as  he  since  discoTered) 
tiiey  were  men  of  no  means,  bnt  he  was  induced  by 
the  defendant  to  believe  the  contrary,  and  under 
this  belief  adranoed  the  money  thercinafter  men- 
tioned. 

The  bill  then  stated  that  in  Sept.  18G8  tlie  plaintiff 
waA  defendant  were  at  Margate,  and  tiie  defendant, 
l^cesenting  that  he  was  about  to  advance  money 
tv  Bipley  and  Lawley  on  security  of  a  bill  for  SOOi. 
at  three  months,  drawn  by  Bipley  and  accepted  by 
£a«le7,  he  asked  the  plaintiff  to  find  half  the 
money ;  that  the  plaintiff  hesitated,  but  the  defen- 
dant said  he  bad  lud  similar  transactionB  with  them, 
which  tamed  out  all  right,  and  that  they  were  safe 
and  responsible  persons  of  ample  means,  and  stated 
that  Bipley  was  possessed  of  considerable  property, 
and  Lawley  had  had  a  l^acy  of  a  large  amount  left 
him,  and,  showing  him  the  death  of  a  person  in  the 
JHustraUd  Newt,  represented  that  such  person  had 
left  the  legacy.  That  the  ^aintifi  beliered  the 
■tateoienta,  and  that  it  was  a  bond  fidt  advance,  and 
gave  a  cheque  on  the  Union  Bank  for  237^  10). 
(bong  half  fiOOZ.  leas  ioterast)  to  the  defendant  on 
his  order,  and  the  defendant  represented  that  he 
woold  apply  it  to  adrance  It  to  luptey  and  Ijawley, 
and  showed  the  plaintiff  a  UIl  fiff  ffOOjL,  dated  the 
9tli  SepL  1668,  purporting  to  be  drawn  by  Bipley 
aod  accepted  by  Lawley  at  three  months,  the 
plaintiff  being  unacquainted  with  the  signatures  of 
either,  and  the  defendant  gare  the  plaintiff  the 
following  memorandum : 

Haznate,  15tli  Bopt,  180B. 
I  acknowledn  to  bold  la  ayposssssioa  an  aoMptenos  of 
Oe  HononnUe  1.  lawlsy,  ona  half  ot  which  belongs  to 
Jb.  Ansa  BaaAfM  aadthe  otter  baU  to  btmU. 

Qao.  Bolton. 

That  the  cheque  was  duly  paid,  and  the  plaintiff, 
knowfaig  nothing  of  the  circomstanoee  mder  which 
ths  UU  was  given  b^ond  what  was  lapwsMted  to 
UsB  hgr  As  defendant,  had  nmr  seen  it  rinee. 
nat  <»  the  8th  Dec  1868,  the  defendant  wrote  to 

S'  that  in  order  to  be  prcpared  for  the  bill  not 
Bg  met  he  bad  handed  it  to  his  B(dieitm'  to  airange 
for  an  innooent  boldv  to  sne,  and  so  keep  their 
names  dear.  Thrt  the  ^aintiflr^ied,  "Take  any 
aMjpa  joa.  tUnk  pn^er  to  leoover  ^  money, 
■dying  ttn  Oie  defoidanf  a  mod  faith,  and  bdlwring 
h-tatttraattoiBtaitai.  Iliat  on  tha  UHh  the  d«- 


IT.CM. 

fendant  informed  him  that  the  bill  was  not  paid,  and 
again  on  the  17th,  stating  that  notice  of  (fishonour 
had  been  given,  aiid  onleis  the  amount  was  paid  (x 
arrangements  made  a  writ  would  issue.  That  the 
plaintiff  had  obtained  no  part  of  the  250^  the  defen- 
dant pretending  that  a  writ  was  oat  against  lUpley, 
Lawley  being  in  Italy.  That  I^>ley  was  adjum- 
cated  bankrupt  in  March  1869,  aod  circumstances 
had  occarred  satisfying  the  plaintiff  that  he  had  been 
Induced  by  the  defwidant  by  means  of  untrue  state- 
ments and  representations  as  to  the  poutioa  and 
solvency  of  Bipley  aod  Lawley,  and  the  real 
circomstaoces  under  which  the  bill  came  into  the 
defendant's  possession,  to  advance  the  money,  such 
statements  being  not  oulr  untrue,  but  known  to  the 
defendant  to  be  so  when  he  made  the  same,  and  that 
in  fact  the  defendant  had  received  the  money  and 
applied  it,  or  the  graatw  put,  to  Ui  own  use.  That 
the  defendant  was  well  aware  tiut  the  tnll  would 
not  be  met,  and  that  Bipley  and  Lawley  were 
without  means  to  meet  the  bill  if  liable  on  iL 
The  bill  then  charged  that  the  plaintiff  advanced 
the  money  on  tiie  representation  that  it  was 
to  be  advanced  to  lUpley  and  Lavle;r»  the  defen- 
dant never  intending  so  to  advance  it  to  them, 
knowing  that  Bipkiy  was  hwdesaly  insolvent, 
and  heavily  indebted  to  another  notel,  Lawley  also 
being  heavuy  indebted,  and  the  represeotations  that 
they  wrae  persons  of  means  being  ontrae.  The 
whole  transaction  being  a  scheme  to  pay  off  debts 
and  liabilities  of  the  defendant's  own,  and  concocted 
between  him,  Bipley,  and  Lawley,  or  some  of  them, 
to  raise  money  to  pay  off  gambling  debts  due  from 
them  to  the  defendant,'.who  applied  the  237£.  10s.  to 
his  own  use.  The  bill  then  charged  that  the  Inll  of 
exchange  was  las  litUe  or  no  consideration,  not  re- 
coverable, and  asking  discovery  as  to  it,  chafing 
that  it  was  given  without  consideratioo,  aJMl  was  to 
the  defendant's  knowledge  worthless  and  void.  And 
the  bill  prayed  a  declaration  that  the  daintiff  was 
induced  to  advance  the  looDcy  on  mlsrepreaenti^ 
tiims,  and  prayed  fw  payment. 

Glaue,  Q.  C.  and  CottnS,  in  support  of  the  de- 
murrer, coatended  that  this  was  a  pore  question  of 
law,  and  If  etuh  a  UU  ooold  be  snitdned,  a  soft 
could  be  inttitnted  in  ereiT  case  of  obtaining  money 
under  false  pretences.  A  demurer  for  want  (2 
equity  involired  om^  or«  feati^  for  want  of  Jnzisdlo 
tion  and  parties. 

Barker  v.  Barker,  4  Drew,  666 ; 

Cooper  V.  Earl  Potris,  S  De  G.  &  Sm.  68B. 

Everitt^  for  the  plaintiff,  intisted  that,  bdng  a 
question  of  fraud  entirely  admitted  for  the  purpose 
of  the  demurrer,  aUihoii^  no  doabt  there  might  be 
a  l^al  remedy,  tills  coort  had  eonenrrent  joda- 

diction. 

Colt     WooUutan,  2  P.  W.  156; 
OridUmd  v.  DaMorlty,  1  De  G.  A  M.  50 1 
Burrows  v.  Locha,  10  Yes.  470 ; 
Green  v.  Barrett,  1  3im.  H.  8.451 
Storety's  Eq.  Juris.  185,  Ch.  6,  part  2 ; 
Slim  V.  CV(>uch«r.l  DeG.  F.  ic  J.  518; 
8t.  Aubyn  v.  Smart,  17  L.  T.  Kep.  N.  S.  489,  and 
the  oases  there  oited. 

Qh$as,  <^  C.  was  heard  In  reply. 

The  YiOE-CuxcBLi^  (after  stating  the  sab- 
stanee  of  the  bUl>— It  is  dear  that  the  plaintiff 
aocoiding  to  llie  statements  In  the  UU,  did  advanca 
287i  to  the  defendant,  he  (the  defendant)  <Wi>ring 
himself  trustee  as  to  one-iialf  of  600^  and  repre- 
senting that  he  had  got  sufficient  security  for  the 
money  to  entitle  him  to  recover.  That  was  a  biU 
which  was  a  dishoDOored  oaa.  and  the  defendant  waa 
waU  avaie  ct  that  at  the  time  wbeti  the  daintiff 
advanced  the  monc^,  «B^tiih»^pid«0@iWtdm- 
ttaaam  tiu  lull  wodd  aot  be  pdd;  that^Biptar 
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And  the  Hon.  F.  Lawley  were  without  property, 
and  the  defendant  knev  that  th^  could  not  meet 
their  engagements,  and  yet  represented  them  to  be 
solvent  Now,  if  the  case  stopped  there  it  woald 
ftUHnint  to  an  allegation  that  the  defendant  faaTiiw 
tbat  knowledge  e(nnniitted  a  fraud  on  the  jriaintiff. 
But  in  the  ISth  paragraph  of  the  hUl  it  ii 
more  dUtioctly  stated,  namely  in  this  way,  that 
the  defendant  nerer  did  advance  the  money  to 
Kipley  and  the  Hon.  F.  lawley,  but  the  statement 
is  that  it  was  a  part  of  a  transaction  whereby,  on 
tin  representation  that  he  was  going  to  adrance  the 
moi^  to  them,  he  ohtained  it  fbr  Us  own  parpose^ 
and  ttat  it  was  part  of  a  fraodolent  sdieme.  {The 
Vice-Cliancellor  read  passages  from  the  hill.]  It  is 
then  alleged  that  it  was  an  untme  repreeeotation 
tiiat  Bipley  and  the  Hon,  F.  Lawley  were  persons 
at  property ;  and  if  there  is  an  allegation  that  one 
party  induces  another  to  act  on  representations 
that  are  not  tme,  ttiat  is  a  fraod  of  the  groisest 
description,  and  of  course  the  demuncr  admits  such 
allegation  to  be  true.  The  charge  Is,  that  the 
whole  transaction  was  a  scheme  of  the  defendant 
to  obtain  money  for  porposes  of  his  own,  and  as 
between  him  and  Bipley  and  Lawley  to  pay  off  the 
gambling  debt*  of  the  defendant,  the  manager  of  a 
SoteL  The  17tk  paragraph  then  charges  that  the 
hill  was  without  consideration  (the  defendant 
baTing  stated  that  it  was  for  ralae),  and  to  the 
knowtodge  of  the  defendant  worthless  and  Ttdd, 
and  conld  not  be  enforced  against  the  drawer  and 
acceptor.  It  therefore  amounts  to  this,  that  the 
defendant,  hdng  derirous  to  obtain  money  from  the 
pUntiff,  made  vntme  repreientatinis,  nntme  to  his 
Imowledg^  that  a  Ull  was  given  lor  ralne  when  he 
knew  it  waa  not ;  that  the  whole  transaction  was 
band^de  when  he  knew  it  was  a  concocted  scheme ; 
and  the  bill  therefore  alleges  a  case  admitted  by  the 
demurrer  to  be  tme  which  entitles  the  plaintiff  to  re- 
corer  from  the  defendant.  It  was  argued,  and  I  was 
at  first  nndw  the  impressioo  that  it  was  a  case  which 
must  be  carried  to  a  court  of  law,  fOT  no  one  can  say 
that  the  bill  does  not  all^e  a  case  entitling  the 
idaintiff  to  recoTer  the  money ;  hut  the  question 
is,  whether  the  remedy  is  not  at  law.  No  doubt  the 
distinctions  between  the  remedies  at  law  and  in  this 
fionrt  are  very  refined,  as  to  what  cases  can  be  sus- 
tained at  law  or  in  equity.  If  it  were  a  dm^  case 
of  borrowing  money,  although  the  borrower  may 
Bay  he  shall  be  able  to  repay,  that  is  still  a  fraud,  be- 
cause he  knew  that  he  could  not  do  so.  Tet  tibe  claim 
for  that  money  is  not  sustainable  in  this  court. 
But  where  he  obtains  money  on  a  security  which  he 
knows  to  be  Iwd,  that  is  a  different  ease.  The  lead- 
ing anthc^^  on  this  subject  is  the  case  of  Pad^w. 
fVusmoa,  in  which  A.  said  to  B.,  "  I  am  about 
to  deal  with  C,  is  he  sdrent?"  and  B.  said  that  he 
was,  and  accordingly  A.  gare  him  credit;  but  it 
turned  out  that  B.  knew  be  could  not  be  trusted,  and 
that  he  would  not  hare  trusted  him :  that  is,  he 
made  a  representation  which  he  knew  to  be  untrue, 
and  tbe  Court  of  Queen's  Bench  held  that  he  (A.) 
was  entitled  to  recover  the  whole  amount.  There- 
fore it  is  clear  that  we  have  a  case  here  in  which 
the  pontiff,  supposing  his  allegations  to  be  true, 
is  entitled  to  recover  in  a  court  of  law ;  is  he  entitled 
to  recover  in  equity  also  ?  Mr.  Everitt  cited  a  case 
(tf  Colt  T.  Woolaston  (sup.),  in  whidi  a  director 
of  a  company  represented  shares  in  the  company 
to  be  good  while  he  knew  them  to  be  bad,  and  it 
was  decided  that  a  court  of  equity  had  a  concur- 
rent Jurisdiction.  In  Burrowes  V.  Zodb  (sup.),  the 
tmoeay  wonld  have  been  at  law,  a  trustee  being 
asked  as  to  the  nature  of  incumbrances,  and  having 
answered  that  he  had  not  incumbered,  when  In  fact 
he  had,  but  had  foi^otten  it,  that  of  course  was  not  a 
rimple  fraud,  but  a  misrepresentation,  but  it  was 
haU  to  be  a  oamtnictlTe  fraud,  and  Kr  VmUam 
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Grant  considered  that  there  was  concurrent  juris< 
diction,  and  he  quotes  the  Lord  Chancellor  in 
Posies  ^-  Preeman  (fup-),  who  says,  "  that  if  a  repre- 
sentation  is  made  to  another  person  going  to  deal 
in  a  matter  of  interest  upon  the  faith  of  that  re- 
presmtatira,  tiie  former  shall  make  it  good  if 
he  knows  it  is  false."  Can  anything  be  more 
conclusive.  Here  the  plaintiff  was  told  that 
the  bill  was  given  for  value  when  he  knew 
that  It  was  not,  and  if  I^uley  v.  Fnemm  is 
law,  the  defendant  must  have  a  decree  gainst  htm, 
and  it  is  clear  that  it  is  a  question  which  is  cog- 
nisaUe  in  this  court  Crmad  v.  DeMorU^  Qnp-) 
came  on  upon  a  demurrer  before  Sir  Richard  Kin- 
dersley,  but  that  case  and  the  cases  cited  went,  It 
was  said,  on  distinct  grounds,  and  were  not  in  point, 
but  I  think  they  are,  and  in  St.  Aubvn  v.  Smart  (svp.^ 
I  held  an  innocent  Partner  liable,  and  that  was 
affirmed  on  appeal.  Ther^  there  was  a  fraud  on 
Uie  part  of  one  partner,  and  the  other  having 
been  held  liable  was  obliged  to  pay.  ISin  r. 
Croucher  (tup.")  was  a  case  la  whixji  all  the 
other  cases  were  fully  consldraed,  kdA  Z  think 
it  will  be  found  that  the  very  passage  was  read 
and  relied  on  in  ailment  from  Burrowa  v. 
Lockt,  which  I  have  just  read.  Ihere,  there  was 
a  fraud,  that  is  a  misr^iresentation,  but  by  Innocent 
mistake.  There  an  advance  at  money  waa  obtained 
upon  a  lease  from  the  defendant,  and  the  plaintiff 
asked  him  whether  he  had  previously  demised.  He 
had  forgotten  it,  and  the  security  turned  out  there- 
fore  to  be  worthless,  and  the  plaintiff  was  misled, 
and  Stuart,  V.  C.  made  a  decree  for  payment,  being 
a  UKuey  demand,  and  that  was  conflmied  on 
appeal.  That  case  is  very  analagous  to  this,  except 
that  there  it  was  an  innocent  mistake,  whereas  here, 
according  to  the  allegations  in  the  biU,  there  was  a 
gross  misrepresentation.  Mr.  Olasse  argued  that  if 
the  plaintiff  succeeded  here  every  case  where  money 
was  obtained  under  false  pretences  might  be  brouf^t 
by  Ull  before  this  court.  No  doubt  a  par^  may  in 
sock  a  case  be  amenable  to  the  criminal  jnrudietioi^ 
but  that  will  not  exonerate  him  from  having  a  Inll  filed 
against  him  in  this  court.  The  bill  is  rested  on  the 
oridinary,  valuable,  and  well-establi^ed  jurisdiction 
of  this  court,  that  where  on  representations  which  a 
man  knows  to  be  false  another  Is  induced  to  advance 
money,  or  do  some  other  act,  that  is  a  fraud  which 
will  be  taken  cognizance  of  as  within  the  jurisdic- 
tion of  a  court  of  equi^.  On  these  grounds  the 
demurrer  must  be  overruled. 

Solicitors  for  the  jdaintiff,  FilcA  and  I^ttA. 

Solicitors  for  the  dtfendant,  Messrs.  Brandon. 
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ATTOBmT-QxKxKAL  f.  Ths  COBPOBAimir  OF 
Halifax* 

AfiWun  d/*  straoM— iVidsaiwe— Ztes  ifivm  fo  abaf 
Mame. 

A  corporation  had  erected  certain  workt  to  Ouit  th»  ••"'^ 
of  the  torn  Jhmd  into  am  andeal  brook,  which  patted 
Ms  mUk  of  a  mam/acfory,  and  Atfibu  the  (root:  v 
ttrtBmiBat  to  far  poButod  at  to  affect  tUlualtko/tKe 
worhtuK  and  otkert  in  the  mami/acioriM  rending  M 
the  noighbetrhood  of  the  streatM,  and  alto  fi^eeted  MS 
pnptroi  of  tAs  mmffei^tmrt.   The  bedaaet  of  ^ 

Ms  flooMrafMii  cowsrf  a  wrfsaniee  mf  was  iMpaioMt  to 
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ioKtum  to  restrain  any  fwriher  extetuion  of  the  works 
tf  wAwk  the  poOntioH  of  the  ttreem  had  been  craatd, 
mda  fvtker  it^metiom  (to  coutmence  on  tAe  Ut  Jhw 
IS70,  to  aUow  tuM  tke  eoipenaim  to  tm>hf  to 
RffUamatt  Jbr  odditkmi  pomtrt  if  m  adnud)y 
agaitut  cMMiM  tkt  aewag§  to  pan  bg  or  thmtgk  the 
praaU  oMfalU. 

T1d>  was  an  infonnatioa  and  Ull  filed  by  the 
Attonmr-General  oo  the  relation  of  Messra.  Holds- 
vntfa,  the  iBoprietors  of  Shaw  Lodge  HUla,  withio 
0w  boroogli  of  tfalifax,  damaak  sod  wcovted  maan- 
fictaren,  prajriog  that  tiie  CMpcn^tkm  of  Halifax 
mi^t  be  resbained  frtmi  caasing  the  tewage  of  the 
borough  to  flow  into  a  brook  called  the  Hebble 
Barook,  on  the  baoki  erf  which  the  mills  of  Messra. 
Holdaworth  are  aitoated,  so  as  to  cause  a  nuisaoce 
and  injury  to  the  public  health.  It  ai^eared  by  the 
•ridence  (hat  prior  to  and  for  some  years  after  the 
passing  of  the  Halifax  ImproTement  Act  in  1858, 
the  drainage  iA  the  borough  td  Halifax,  then  of 
comparatiTely  small  dimensiona  and  of  the  neigh- 
bonrbood,  was  effected  partly  by  ash  pita  or  dry 
cesspools,  and  partly  by  small  sewera  so  constructed 
as  to  allow  the  liquid  portioa  thereof  to  perocdate 
tknnigh  the  sandstone  rock  uptKi  Whkdi  the  town  of 
Halifax  is  built,  the  solid  portion  being  from  time 
to  time  carted  away  by  the  corporation. 

The  Hebble  Brool^  the  natural  drain  of  Hall- 
fa^  was  a  Bmall  stream,  with  a  rough,  rocky  bed, 
whkb  flowed  through  the  troogh-Uke  Talley  on  tiie 
■tsep  western  slope     which  Halifax  is  built.  At 
Muneiemots  perfed,  posdUy  befbie  the  settlement 
of  the  Plemisn  traders  in  tma  ralley  and  the  acqni- 
lition  of  their  {wirilege  of  snmtnary  justice  on 
criadnals  on  what  waa  and  is  called  "  The  Maiden 
■  Gibbet  Hill,"  the  Hebble  Brook  may  hare  been  a 
ehsT  mpollated  brook  from  the  Yorkahire  hills,  but 
it  has  now  become,  and  has  so  oontlniud  for  Boroe 
tme  part,  a  fool  polluted  watercoone,  discoloared 
to  tlif  eye,  and  Tery  offensiTe.   This  was  admitted 
M  aQ  tiuida,  and  the  issue  raised  In  the  cause 
between  the  plaiutifls  and  defendants  and  thdhr  wit- 
nesses waa  as  to  the  cause  of  its  nesent  condition. 
"Bit  bomngh  manufactnriea  of  "w'ifwTr  liare  for 
amy  yean  past  been  greatly  on  the  iacroase,  and 
■fta  the  passing  <ii  the  Improremeat  Act  Id  1868, 
SI  before  stated,  the  corporation  caused  plana  to  be 
prepared  for  making  drains,  and  entenng  upon  a 
g«Kral  system  of  sewerage  for  the  boroo^  This 
plan,  which  consisted  in  tiie  construction  of  one 
main  intercutting  sewer,  into  whidi  the  branch 
•even  were  1m,  waa  by  degrees  put  into  execuUon; 
and  in  1868  the  main  sewer,  which  was  termed  oat- 
fall  A^  was  completed.   This  sewer  disdiarges 
itself  into  the  Hebble  Brook,  at  a  point  abont  160 
JBida  aboTe  the  mills  of  Messrs.  Holdsworth,  and  at 
what  was  then  the  boundary  of  the  then  borough. 
The  information  stated  that,  although  there  was  a 
percepUble  inaease  in  the  amoont  w  sewage  flow- 
io^  down  the  l&bMe  Brook,  there  was  tt»  some 
time  no  reason  to  apprehend  anything  like  a  seriona 
naisance,  as  the  dry  cesspoid  syston  continued  to 
prerail  to  a  great  extent,  and  the  house  drainage 
was  <m\j  Tezy  gradually  connected  with  outfall  A. 
In  the  year  1866  "  The  Halifax  Extension  ImproTe- 
wmA  Act  1866"  was  passed,  the  eSect  of  which  had 
bMB  to  MUe  the  alie  of  tne  borough  and  the  area 
to  be  drained  by  outfall  sewer  A.  In  the  meantime, 
a«  new  houses  were  built^  the  number  of  water- 
dosets  draining  into  outfall  A.  was  increased,  and 
in  the  older  districts  water-closets  were  by  degrees 
•■batitiUed  for  the  |riTies  and  oeMpools.  The  pn>- 
MtiOB,  howem.  wu  still  smdl,  as  it  appeued 
nmaeerUencethatwithaptvnlatifmin  1868  of 
lAoBt  62,600  persons  (the  population  of  tbeb<m>ngh 
hariiig  tbeo  neariy  doubled  itself  since  1861),  there 
vse  oiij  about  1700  wateMilosec^  or  a  ^ngat^iaa. 
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as  stated  by  one  of  the  witnesses,  of  about  one  to 
erery  tweire  houses. 

After  the  extension  erf  the  borough  in  1866  the 
corporation  had  taken  In  band  the  construction  of 
another  main  sewn  f<Hr  the  purpose  of  draining  the 
outljing  districts  reoenty  addei^  and  comparatively 
rural  and  unbuilt  upon.  Hiis  sewer,  known  as  "on^ 
fall  B,"  was  opened  in  the  course  iA  last  year,  and 
empties  itself  Into  the  Hebble  st  a  point  about 
ei^ty  yards  below  the  outfall  A.  In  addition  to 
thu  system  of  Intercepting  drains  the  corporation 
had  put  into  force  their  Pariiamentaiy  powers  for 
retuning  and  storing  water,  the  effect  it  which  the 
information  stated  had  becm  to  stop  the  periodical 
floodings  of  the  Hebble,  and  reduce  it  frequently  to 
the  condition  of  a  stagnuit  ditdi,  while  from  the 
rocky  and  irr^r<ilv  nature  <rf  its  bed  the  filth  waa 
retsiiied  and  exposed  to  the  decompodng  effects  ot 
the  ann  and  air.  The  informatini  furthur  stated 
that  by  the  end  <A  1867  the  Hebble  Brook  below  the 
outfaw  had  become  conatantly  flUed  with  fginl  and 
feculent  matter,  and  was  in  fact  nothing  better  than 
a  common  opin  sewn.  The  nuisance  was  also 
•uUed  to  be  ancraTsted  by  the  arrangements,  of  a 
renr  oom^iciied  csharacter,  of  the  Calder  and 
HeMle  naTlgaticm,  the  canal  of  whidinms  in  imme- 
diate proximity  to  the  Hebble,  tot  damming  up  the 
brook  and  pumping  the  water  into  the  cauaL 
io  tiiat  the  same  filuiy  water  was  again  returned 
to  the  riparian  inhabitants  of  the  lower  part  of 
the  Talley.  In  Dec  1867,  Messrs.  Holdsworth^ 
who  emiMy  abent  8000  hands  in  their  mills,  and  are 
ownert  of  sereitl  adjmning  cottages  oramangliig 
the  brook,  wrote  to  the  corpcvation  to  complain  oc 
the  Tery  serious  nuisance  oocasioned  by  the  dis- 
charge of  the  town  sewage  into  the  brook  at  a  point 
so  near  to  their  works  and  cottagea,  and  to  protest 
i^ainst  the  iacrease  of  the  nuisance  uid  from  the 
oontemplated  menlogof  oot&dl  B,  only  abontci^i^ 
yaitls  a«m  their  miUa.  Acore^oiideDoe  fbUowed, 
In  wbioh  tiie  corpuntion  did  not  deny  the  existenoe 
of  an  evil,  but  u^ed  the  difflcnltiea  of  die  ease,  the 
exertions  that  bad  already  been  made,  and  the  im- 
possibili^  of  partial  local  action  in  auch  a  matter, 
insisting  that  time  must  be  allowed  fw  the  adt^tbm 
of  some  comprehensiTe  scheme,  based  upon  the  ex- 
pected report  <tf  dw  Kven  Foliation  Own  mission, 
for  dealing,  not  merely  with  the  particoUr  noisanoe 
complained  of,  but  tt«  purifying  the  area  of  the 
Calder  and  Hebble  basm  generally  abore  as  well 
as  b^w  the  ontfalb. 

The  plaintiff  ^  on  the  other  hand,  finding  as  they 
stated,  that  the  mlianQa  had  been  itaadOy  oa  the 
iocreaM  since  thefar  flrst  oomplalnt  In  Dee.  1S6T, 
and  that  the  health  of  their  wt^kmen  was  seriously 
affected,  andthdr  cottages  rendered  almost  unin- 
hahitoble  by  the  stench  and  foul  gases  escaping 
from  the  brook,  grew  weary  of  waiting  for  the 
comprehensiTe  scheoie  promised  by  the  corporation, 
and  in  May  last  proenred  the  rignature  of  the 
Attwnc^-Oenenl  to  dM  informatioo  for  tiia  purpose 
in  effect  of  tiying  the  question  whether  the  corpo- 
ratioo  were  envied  to  tun  tiie  Hebble  Brook  into 
a  common  sewer  for  the  town  of  Halifax,  and 
thereby  injure  the  property  of  the  plaintiff!^  and 
the  health  of  their  woriunen  sod  the  tenants  of  the 
cottages. 

The  erideooe  on  both  sidas  was  Tery  Toluminoos, 
and,  as  usual,  showed  a  oonJlict  of  the  sdmtiflo 
eTldence  giTm  by  the  medical  men  and  others.  On 
the  part  of  ^  corporation  it  was  daiied  that  the 
conditiw  of  the  HebUe  was  fool,  filthy,  and 
poisonous ;  but  it  was  asserted  that  tids  ocmditioa 
was— if  It  were  so— oocariooed  br  manafactudng 
refuse  rather  than  by  sewage  pollution;  thrt Jlie 
present  sdwme  bad  been  adopted  at  a  great  «itp|HM<^ 
after  long  and  anxious  consideration,  a'^^iv*** 
BHau  of  dealing  with  tta  qoiitlda  «  drainiM™« 
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borough,  and  not  without  saccess ;  that  from  the 
immenBe  volumes  of  water  poured  down  the  out- 
fllU— nearly  3,000,000  gallons  pet  daj— the  tewtge 
was  so  dilated  as  to  ha  innocuous ;  and  that  the 
oondition  of  the  brook  at  and  immediately  below 
the  outfalls  was  for  better  than  higher  up  in  the 
town,  where  it  was  polluted  by  maoofacturing 
lefusa,  dyestufi,  and  filth  from  privies,  or  than 
Iowa  down  the  stream  at  Messrs.  Holdsworth's 
works,  where  the  stream  at  its  shallowest  point  was 
poisoned  by  the  drainage  from  tfaeir  cottages,  and 
«speciaUy  by  the  liquor  that  escaped,  from  their 
grease^xtracting  works,  where  tfie  soapsuds  used 
in  washing  the  wool  are  treated  with  sulphuric  acid 
ior  the  purpose  of  extracting  the  grease,  and  is 
afterwards  used  in  making  candles,  and  for  other 
aimilar  pnipoaeB. 

Several  witnesses  had  been  also  examined  vin> 
voet,  and  cross-examined  on  their  depositions  before 
a  fecial  examiner  at  Halifax. 

The  cause  now  came  on  for  a  hearing. 

E.  E.  Kay,  Q.C.  and  inoe,  for  the  plaintiffs,  shortly 
stated  the  facts  of  tbe  case,  and  the  Vice-Chanccllor 
called  upon  the  defendants'  counsel  to  argue  the 
question  on  their  bebalf . 

Grove,  Q.C.jABq>hleU,  Q.C.,  H.  Fox  Bratowe,  Q.C., 
and  G.  WilHamMon,  f<x  the  defendants,  contended 
Hut  that  PMtion  of  the  stream  which  was  tbe  main 
ground  of  compl^nt  charged  in  the  information  ; 
that  which  flowed  between  outfall  A.  and  the 
^•iotiff's  works,  was  precisely  that  part  where 
there  was  the  least  poUution ;  that  tiie  outfalls,  so 
far  from  increasing  the  nuisance  complained  of  as 
it  existed  in  the  Hebble,  did  in  iact  mitigate  it  by 
the  great  quantities  of  water  discharged  down  these 
outfalls ;  that  no  complaint  had  been  made  for  ten 
years  after  tbe  cmening  of  the  outfall  A  in  ISdS, 
Vtttil  the  time  when  the  plaintiffs  began  to  bestir 
tiwmselves  in  1867,  by  any  of  the  inhabitants  of  the 
naighboarbood  or  persons  working  in  the  manufae> 
tones  on  tbe  banks  of  the  steam.  On  tbe  contrary, 
persons  engaged  at  the  Atlas  works,  between  the 
two  outfall^  bad  given  evidence,  and  had  not  been 
cross-examined,  that  they  had  not  suffered  in  health 
or  felt  any  evil  effects  fmn  tbe  disdbarge  of  the 
•swage  water  by  the  outfalls.  That  the  ^ntlfft 
thsmsdves,  by  their  processes  carried  on  npoD  their 
vcoperty,  and  by  tbe  drainage  from  their  cottages, 
had  greatly  increased  the  bad  conditJon  of  tbe 
hiool^  and  the  plaintiffs,  and  especially  Mr.  W.  f. 
HoUaworth,  wbo  had  bom  a  member  of  the  corpo- 
iati<Hi  since  1860  and  was  maycn-  for  two  years, 
could  net  now  be  heard  to  complain,  as  they,  tbe 
plaintiffs,  had  aoqnimced  in  the  state  of  things 
which  had  existed.  That  Mr.  W.  J.  Holdsworth,  as 
a  member  also  of  tJie  corporation,  knew  of,  and  as- 
sented tOt  what  had  been  done,  and  had  allowed 
^eat  expenses  to  be  incurred.  He  had  been  a 
■MSt  actm  msmber  of  the  oorporation,  and  was 
«ogttiaant  of  all  tiiat  had  takan  plsee.  That  tha 
avidence  did  not  warrant  the  aUegaticns  as  to  the 
vnhealthinesB  of  the  stream  stated  in  the  informa- 
tion. That  vast  expense  had  been  gone  to  already 
%y  the  cwporation  in  tbeir  endeavours  to  alleviate 
the  inconvenience  complained  of;  and  that  the 
pUiatiff s  should  be  left  to  tbeir  remedy  at  law. 

No  reply. 

The  ViaB-CKAircaLU>B,  after  baving  recaiatU' 
lated  the  main  facta,  and  OHnmenting  on  the  con- 
flicting state  of  the  scientific  evidence,  held  that 
thspliintifflB  were  entitled  to  an  injunction  against 
the  oorporatlon  from  making  any  additions  oc  toy 
Mw  communications  with  ths  existing  outfalls  and 
also  from  and  after  the  1st  June  1870,  so  as  to  {pve 
the  corporation  time  to  apply  to  Parliament,  if  uey 
should  think  pn^e^  against  causing  tbe  sewage  of. 


the  borough  to  flow  through  or  pass  by  the  outfalls  Jl 
and  B,  or  making  any  new  outfaU,  tuless  and  until 
the  same  should  be  suffidenUy  purified  and  deo- 
dorised. It  certainly  appeared  to  him  that  it  was 
utterly  impossible  that  a  sewer  of  ^e  ezt^it  stated 
could  be  discharged  into  a  brook  of  small  diman- 
sions,  as  the  Hebble  was  stated  to  be,  without  its 
creating  a  nuisance,  and  the  evidence  had  satisfied 
him  that  a  nnisaooe  of  a  very  offensive  character 
had  been  caused  by  the  pooeedings  which  had 
been  had.   The  evidence  afforded  by  Dr.  Letbeby's 
tables,  which  had  been  relied  on  by  the  corporation, 
was  practically  irrelevant,  or  if  it  proved  anything 
it  rather  strengthened  the  case  against  the  AeSea- 
dants  themselvea.    He  could  not  accede  to  the 
argument  that  had  been  urged  as  to  any  acquies- 
oenoe  on  the  part  of  tbe  oorporatitm ;  w  that  beoBUS 
one  of  the  Messrs.  Holdsworths  had  been  a  member 
of  the  town  council,  and  twice  chosen  mayor  since 
I860,  and  acting  as  such  that  be  thereby  gave 
up  his  property  and  that  of  his  partners  to  be  dealt 
with  by  tiie  corporation  as  they  {deased,  so  as  to 
preclude  him  or  them  fnnn  evw  complaining  if  ths 
acts  flf  the  corporation,  from  which  no  nnisanes 
bad  been  originally  contemplated,  ultimately  re- 
sulted in  such  being  tbe  case.   But  agun,  this 
gratleman  was  only  one  of  several  relators,  all  <tf 
whom  were  not  members  of  the  corporation.  The 
particular  evil  had  gone  increasing  gradually,  and 
had  only  becone  insufferable  at  ns  end  of  1866> 
It  was  immaterial  that  the  persons  most  affected  by 
t3i&  nuisance  were  cottagers  of  the  plaintiffs.  Upon 
tbe  whole  he  bad  no  hesitation  in  granting  an  order 
for  an  immediate  ioj  unction  to  restrain  any  further 
extension  of  the  system  adopted  by  the  corporation, 
and  an  injunction  to  take  effect  and  conunence  on 
the  1st  June  1870  agwnit  oaosing  tbe  sewags  to  bs 
poured  out  by  the jprassnt  ontnUs  A  and  B  in  aa 
unpurified  state.   The  plaintiffs  were  entitled  to 
their  costs  of  tiie  suit  and  information.   Tbe  Vice* 
ChanceQlor  added  that  he  was  convinced  that  the 
corporation  would  be  able  in  time  to  remedy  the 
eviU  complained  of,  so  as  to  prevent  them  from 
being  practically  a  nuisance,  and  so  derive  the 
Messrs.  Holdsworflis  of  any  real  ground  ct  complsiai 

SoUdtOTS:  EdmardtjLaytaa,  and  Jo^kc^  agents 
f<K>  JBokm/d  and  Cb.,  HaHfax ;  WiBiamaoH  and  Co, 
Ua  NarrU  and  Foatar^  tot  the  ocsporatioa. 

Potts  v.  Skise  axd  othbrs. 

Admmaratwn^Inmffiattit  estate  —  AbaUmtiU  tad 
apportionment  of  anTtuitiei. 

Where  dure  an  OMtiitgeni  tmmdliei  givai  by  a  tetialar't 
¥^  €tnd  hia  ettate  turns  otUtobe  insufficteni  Jbr  the 
dne  payment  oj  tim,  and  gome  of  t/u  onnuitaHU  ftaoe 
tHea,  tilt  amnad  of  (Ac  sevtral  a— I'ft'ss  is  fe  is 
ettiimtod  at  tke  sate  of  tie  rs^wetmomiiiitstt  at  Its 
death  of  (As  UatiOer,  and  fAe  sssu  mAeaqumtthf  pead 
to  tlu  axudtemU  on  aeeotmt  of  tie  Cfsniiliss  to  is 
deAuiod  fnmihatamoiaa, 

Th^ndeat  odbpfstf  <a  7Uf  T.  27  Bear.  8S8^ 

followed. 

This  cause  came  on  for  further  eonddecatioa  «■ 

the  chief  clerk's  certificate. 

It  was  an  admiDistratioa  suit. 

The  testator,  Bid^  Henry  Potts,  by  his  will 
dated  tbe  18th  June  1855,  after  directing  pannsnfe 
of  his  debts, devised  and  bequeathed  oertsmiesl 
and  pwsonal  estate  to  bis  trustees  and  executors  to 
convert  same  and  upon  trust  to  stand  possessed  of  tbs 
proceeds  and  out  of  the  yearly  income  arising  tbai^ 
from  to  pay  the  foUowiog  amisities  by  balf-yeariy 
psymoits :  onto  Mary  Potts  an  annuity  oOOOO^  foe 


Bvt.U,lMli1 
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[Ik  PABUAMunr. 


Hfi^  to  Us  brother  Bedford  PotU  Ml  aamilty  ot  360/. 
for  lif^  to  hu  brother  B«a jamfai  Potti  ah  aoDiutj 
of  SOL  for  life,  ud  to  hk  luter  Banh  an  anaoity  of 
SOL  for  life,  sod  be  bequeaUted  tbe  raodae  of  his 
pmuitj  to  the  ezecuton  for  the  parpoiM therein 
nenHooed,  mbjeet  to  the  pajmeot  of  m  annuities. 

By  a  codiol  to  his  viU  tbe  testator  made  certain 
altvations  in  the  beqaeet  as  to  the  anmiity  to  bia 
brother  Badford  Potts,  bat  did  act  altar  Us  will  so 
far  as  related  to  the  qoestioa  nused  on  the  forther 
Tfawiili  I  slinii  of  the  ryifffi 

B7  the  deene  dated  the  20th  Mardi  1668,  the 
osoal  administration  inqniries  vera  directed. 

The  etiti  derit,  hy  his  oertiflcate,  certified  Uiat 
the  testator^s  estate  was  insafflcient  for  the  payment 
of  the  legaciea  and  anonitieB,  and  the  arrears  giren 
hy  his  wOL  l%at  smne  Tears  bad  elapsed  sinoe  the 
testator's  death,  and  that  the  testator's  brother 
Badford  iiad  died  leaving  a  widow  ^tbe  plaintiff 
in  tbe  caaae)  and  some  idiildren  snrrinng  tdm. 

Tbe  qnestiim  now  to  be  considered  miB,  how  the 
femuning  fund  of  the  tatator's  estate  was  to  be 
ajiporticaied  amongst  tbe  legatees  and  annuitants. 

Awvibtt,  Q.  C.  and  Jamm  &ida,  for  the  plaintiff, 
contended  that  in  estimating  tbe  valae  of  theannni- 
tics  the  omrt,  being  to  be  guided  hy  the  events 
whidt  had  lumened,  must  decide  that  the  fond 
oottU  not  be  oiTisible  in  proportion  to  the  ftHLaa 
<rf  tbe  annuities  at  the  death  of  tbe  testator,  as 
aome  of  the  annuitants  had  since  died,  bat  that 
the  annui^  to  the  brother  Badford  and  wife  most 
be  eoBsideied  aa  no  longer  meruonai^f ,  bat  as  an 
■noailT'  in  poescedon.  For  this  fhej  ated 

IWdT.  Beaby,27BeaT.858; 

BsoA  T.  Nugent,  2B  BeaT.  8K. 

£9,  Q.  C.  and  J.  P.  Morru,  Ua  tiw  defendants, 
4e  executors,  contended  that  tbe  role  as  applied  in 
TeM  T.  Beilln/  did  not  govern  the  present  case. 
Jbeycbed 

Srvw/hton  T.  CoI^HAoutt,  1  De  G.  A  Sm.  47; 
loNjr  T>  HMffAss,  m  note  to  ditto. 

Tlie  VicB-CBAXonLLOK  said  ha  ooosldeffod  Ae 
cut  was  goTemed  hy  that  of  DkU  t.  B^h,  and 
ftiU  tiie  ^tortionment  mnst  be  made  aocoidingly. 
Tlie  dedaratitm  of  Ae  court  would  thereftve  be : 
"^niat  it  appearing  that  the  real  and  personal 
estate  of  the  testator  was  insufflcient  to  pay  the 
annuities  bequeathed  by  his  will,  decUre  ttiat  the 
values  of  0ie  annuities  of  such  annuitants  as  were 
now  dead  are  lespectiTely  tbe  amounts  that  actually 
became  due  to  tbem  respectively  in  their  reipective 
fifetimes  in  respect  thereof,  and  that  the  vuues  of 
the  said  annuities  of  such  tit  the  annuitants  as  are 
now  living  are  respectively  the  amounts  that  have 
Income  due  to  tlmi  leepectiTeiy  in  reneet  thereof, 
together  with  tbe  nreaent  valuea  of  tiwir  rmpeotiTe 
•nnuities,  such  nuuea  to  be  verified  hf  afidavit.'* 
Ihe  amount  reinainiDg  of  the  testator's  estate  to  be 
Sjjgied  and  paid  to  the  surviving  annuitanti 
Muding  to  tiiia  printH^c- 

Order  aeeottSng^. 


in  yBrUammt 


Bopovted  1v  TasPKMCE  Ouftco  ubA  Pxmon  8.  SnmssB 


THE  COUBT  OF  REFEBEB8  ON  FBIVATE 
BILLS. 

Monday,  April  12. 

(Btf ore  Hr.  Dodsoh,  Chainnan ;  Mr.  Bkika>db» 
and  Hr.  Wnm.) 

St.  Hkuv's  Boboooh  JMrmamaan  "Bill. 

ObjecUons  to  the  heiu  umdi :  (1)  of  Sir  T. 
QaaUD,  Bart ;   (2)  tit  BCessrs.  BonnnBOir, 

Qladbtokb,  and  others;  (3)  of  Thomas  Dic- 
coMSON,  Esq. :  (4)  of  The  nev.  J.  Athumam  • 
(5)  of  The  Harquis  of  SAUBBimr  ;  (6)  of  the 

LOKDOH  Ain>  NOSTH-WXSTEBIT  RULWAT  Coif- 

FXNT ;  (7)  DiRiBL  Willis,  Esq. ;  (8)  Sajcu&l 
Tatlob,  Esq. 

Practice— Locus  ttandi— 'Several  ptIitiam—Onkr  q^ 
isarta^ 

Wi«r«  petititnu  ar«  MMMnNu  tts  eowrt  wiB  hy  eomatt 
luar  the  ar^vmsKts  rebtimg  to  (Aan,  some  aa  a  c/ata, 
and  torn  ^»gh  ;  and  tha  rigkt  q^  npfy  wsg  emimponJ 
fo  the  erdtr  ofkeaneg  wAM  is  od^ted. 

MmdeO,  Q.  C  (whoivpeared  for  Sir  B.T.  OenrdX 
asked  the  court  to  lay  down  some  rule  as  to  the 
order  in  which  ailments  as  to  these  numerous 
petitions  should  be  heard,  the  points  raised  in  some 
of  the  petitions  bung  practically  identical,  whilst 
otliers  relying  upon  the  same  points  introduced  new 
nutters,  and  others  again  were  wholly  diitinct  in 
thrir  natoie.  Hit  conrt,  be  presumed,  would  adopt 
the  course  wfaidi  had  been  attended  with  conv^ 
nience  in  other  cases,  that  of  dividing  the  petitions 
represttitiog  different  interests  into  danes,  and 
disposing  of  each  dan  separately. 

Oippty  Q-C.  (who  appeared  fbr  the  Marquis  of 
Salisbury)  supported  the  appUcatitm. 

Pembroke  Stephen*,  for  the  promotert,  offered  no 
objection,  on  tbe  understanding  tiiat  arguments 
against  each  class  would  also  be  beard  separately, 
and  tiiat  the  promoters  would  not  be  confined  to 
<xie  general  reply.  He  suggested  tiiat  petitions  I  to, 
6  iodnsive,  emanating  from  landowners  apprefasn- 
(ive  of  additional  taxation  under  the  Bill,  riionld  be 
treated  as  one  dasa ;  and  that  titese  ihould  be 
replied  to  and  disposed  of,  before  the  renaaining 
petitions,  raising  other  and  distinct  questions,  were 
entered  npvi. 

Cnppi,  Q.  C— Tlie  pelltfim  x>i  Oe  Marqoli  of 
Salisbury  raises  other  pdnts  besides  tiiat  of  tim 
apprehended  taxation  on  which  we  claim  a  faeas 
etandL  But  I  liave  no  objection  for  the  sake  of 
convenience  to  its  bdng  included  in  that  class. 

JfsrMietter,  Q.  C.  Webeter,  Q.  0.,  Bmad,  and  other 
counsel  representing  dmerent  petitioaert,  ex- 
pressed thnr  wiUii^nets  to  aiMnc  to  tbe  comw 

{ffoposed. 

It  was  idtimately  agreed  Amt  tiw  first  five 
petitioos  should  be  dealt  with  •■  a  ohM%  mA 
that  the  other  three  petitions  should  be  argued 
singly. 

Mr.  B1CUBD8  observed  that  the  court  did  net 
bind  themsdves  to  give  tiieir  dsoisions  in  any  parti- 
calar  order,  or,  if  ueomaary,  tiU  aU  the  argnmsiM 

had  oondiued.  /^"^ / , I,-, 

Digitfmrfty  V^OOQ  IC 
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ISq^.  II,  un. 


Q.  B.]  SmPMHt  ti.  YsBirD. 


OOUBT  07  aUZEirS  BENCH. 

BflmrMd  tv  T.  W.  Sacxdkbs  ud  3,  B«»nT,  Baqn.. 
BMTlsten-at-lAW. 

Frida^^  J  KM  4. 

SiHPsm  o.  TmHD. 

Miadapdl  c^ioK— Fofer— Aii6a;y— 22  Ffet.  &  36, 
«.  11, 12  (17  ^  18  Ficf.  c.  102,  «.  20 

4  aeef.  2  17  ^  18  Vitt.  c  102,  wAkA  hy  tect.  12 
o/  (Ae  22  Ftef.  e.  85  u  nuufe  t^licabk  to  municipal 
tUctions,  a  person  ia  to  deemed  miUty  of  briberg 
**  wAo  tkaU  direct^  or  indirectly,  2w  aimtelf  or  bt/  any 
other  perton  on  Au  behalf,  give,  leaa,  or  agree  to  give 
or  Imd,  or  Aail  offer,  promtee,  or  promise  to  procure, 
or  to  eadeavour  to  procure,  any  monof  or  valaabb  con- 
Kderation  to  or  for  aty  xmter ;  or  to  or  for  any  other 
peraoH,  in  order  to  induce  tauf  voter  to  vote  or  re/rain 
Jnm  voting,"  ^ 

On  the  monmy  of  a  nmnicipal  election  for  the  city  of 
L.,  the  defenmt  wM  to  one  M.,  who  hmm  a  vettr^ 
and  aoHatad  htM  vote  for  his  parly.  M.  told  Am  he 
didnotiniendtovoUi  the  defendant  taid  he  woaJd  U 
rwamerated  for  bia  oj  time. 

Beld,  thai  these  /aeU  brought  the  defendant  wIMt  the 
operatton  of  tM  above-mentimind  mtion. 
ThiB  was  an  appeal  from  a  dedaion     the  Coanty 

Court  of  Staffordahire,  bolden  at  Lichfield,  entered 

05  the  30th  April  1668. 

The  particulars  of  demand  vere  as  follows:— 
Thomas  Simpson  sues  William  Teend  for  40«^  for- 
feited by  him  by  raaaon  of  having  been  Boilty  of 
bribery  at  the  election  of  coDDcilTorfl  in  tne  north 
ward  in  the  city  of  Lichfleld,  held  on  the  1st  Not. 
1867,  for  that  he,  the  said  William  Teend,  on  that 
day  did  directly  offer  a  sum  of  money  to  George 
Marshall,  of  Gay-lane,  Lichfield,  one  of  the  citizens 
of  the  said  city,  to  induce  him  aa  a  voter  in  the 
said  ward  to  rote  at  the  said  election. 

The  cause  was  heard  by  the  judge  on  the  8th 
June  1868,  when  it  was  proved  that  on  the  1st  Not. 
an  election  of  coundUors  in  the  north  ward  of  the 
■aid  city  was  beld  there,  and  that  the  said  George 
Marshall  was  enrolled  in  the  list  of  citizens  in  the 
■aid  north  ward.  That  the  said  defendant  called 
upon  him  on  the  1st  Not.  and  urged  him  to  vote 
far  his  (the  said  defendant's)  party  candidates  for 
the  office  of  councillor  in  the  north  ward,  and  that 
Marshall  did  not  vote  at  all. 

Marshall  and  his  wife  gave  eridence  that  the 
defendant  had,  on  sereral  occasions  called  and 
offered  Tarioos  sums  of  money  which  had  been 
zefuted:  but  the  evidence  of  both,  especially  of 
■MarshaU,  was  so  hesitating  and  uosatisfactory  that 
the  judge  did  not  think  it  deaerring  of  credit. 
Marshall  also  admitted,  on  cross-examination,  that 
he  had  received  1^.  from  the  other  party. 

The  defendant  was  then  examined  as  a  witneSB 
■  In  his  own  behalf,  and  stated  as  follows :  I  saw 
Marshall's  wife.  I  told  her  I  called  to  solicit  a  vote. 
She  told  me  he  did  not  intend  to  vote.  If  he  did 
he  would  offend  Mr.  MicUeton  and  Mr.  P^fer. 
She  also  siud  he  had  been  offered  something  Tenr 
handsome  on  the  otiier  side,  and  I  am  sure  he  will 
not  vote;  he  also  said  he  would  lose  much  time  by 
gtring  to  rote.  I  said  he  would  be  remunmted  for 
what  loss  of  time  might  occur.  Never  mentioned 
money,  7s.  Qd.  1  saw  Marshall  next  morning.  I 
^tia  said,  "  I  tolidt  yonr  Tote.**  He  b^d  me  he 
md  not  intend  to  rote.  I  did  not  offbr  him  money, 
I  said  he  would  be  remunerated  for  loss  of  time ;  I 
did  not  offer  him  a  sorereign. 

Ihe  dtfendaot  alio  stated  tiat  hy  remnnentibn 


he  meant  Ss.  or  4s.  or  thereabouts,  and  that  he 
Bolidted  the  vote  for  his  party. 

Judgment  was  giv^  for  defendant. 

At  a  subsequent  court  the  plaintiff  moved  to  set 
aside  the  Terdict,  and  to  hare  it  entered  up  for  the 
plaintiff,  on  the  ground  that  the  evidenM  of  the 
defendant  himself  was  in  pmnt  of  law  an  admiadon 
of  bribery  under  the  statute. 

The  judge  dedded  that  nnder  Uie  circnmstanoes 
^be  Tet^iA  should  stand,  and  at  the  Bsme  time  con- 
sidered it  reasonable  and  proper  ^t  an  appesl 
should  be  allowed,  and  he  allowed  the  same  to  the 
plaintiff  on  the  said  question,  whether  the  trani- 
acUon  as  described  by  the  defendant  amounted  to 
bribory  under  the  statute  17  A  18  Vict,  c  102. 

By  sect.  11  of  the  22  Viet.  c.  86  (An  Act  to 
Amend  the  Law  Rdating  to  Mnnidpal  [Elections), 
it  is  enacted  that 

If  anj  psnon  at  any  sleotioii  <rf  mavor,  covnelUoTe,  Midi- 
tors,  or  saooiiOTS  tot  aaj  bonnuh  abul  M  giditj  of  htOnaj, 
he  Bhall  for  ereiy  madh  offsnoe  forfait  the  lum  of  *0t.  to  mj 
p«vaon  who  shall  siie  for  tlw  same  In  the  Coun^  Coort)  «• 

By  sect  12  it  enacted  that 

The  wocd  "  bribery"  ahall  include  Biijrthin?  oommitted  at 
dona  before,  ai,  after,  or  with  respect  to,  the  election  of  any 
mayor,  ootmcillora,  Kuditore,  or  aaaeaaors,  which  if  oom- 
mitted or  done  before,  at,  after,  or  with  respect  to  any 
election  of  «ny  member  to  aerre  in  ParUameut,  wonld 
render  the  person  committing  or  doing  the  same  llabla  to 
any  pains,  penaltiee,  forteitnrea,  or  couTlction  for  bribery, 
treaUng,  undue  influence,  oorrupt  practicea,  or  other 
o^soa  onder  any  Act  or  Acta  for  the  time  bainK  In  foroe 
with  xa^eot  to  the  election  of  members  to  saKveln  TuHsf 
msnt  for  borongha  in  England  and  Wales. 

By  aect.  2  of  17  &  18  Vict.  c.  102  (An  Act  to 
Consolidate  and  Amend  the  laws  relating  to  Bribery, 
Treating,  and  undue  Influence  at  Electloni  of 
Members  of  Farliamoit)  it  is  enacted  that— 

The  foUowing  persons  sbsll  be  deemed  guilty  ot  briberr, 
and  shall  be  pnniahed  aooordingly :  Erery  person  who  ihai), 
directly  or  Indireotbr,  by  himwU ,  or  by  any  other  person 
on  his  behalf,  give,  lend,  or  agree  to  gire  or  lend,  or  Bhsil 
c^ar,  promise,  or  promise  to  procure,  or  to  endeaTonr  to 
procure,  any  money  or  Talnable  oonaideration  to  or  (or  any 
voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to 
or  for  any  oUier  peiaon,  In  order  to  induce  any  voter  to  vote 
or  refrain  from  voting,  or  Shall  oorrupUy  do  any  auoh  act 
aa  aforesaid,  on  aooonat  of  such  voter  having  voted  or 
refrained  from  voting  at  any  election,  fto. 

Grm,  Q.  C.  and  R.  E.  ColKns  for  the  plaintiff.— 
The  decision  of  the  County  Court  judge  was 
erroneous,  for  the  defendant  bad  brought  himself 
within  the  terms  of  the  2Dd  section  of  I7&1S 
Vict  c  102,  which,  by  22  Vict.  c.  85,  is  applicable 
to  munic^  elections.  The  first  part  of  the 
section,  which  is  that  ^Ucable  to  the  present  case, 
does  not  require  that  the  act  should  be  done  cor- 
ruptly. It  is  a  simple  question  whether  er  not, 
accoi^ing  to  the  evidence,  the  defendant  offered  the 
plaintiff  money  to  induce  him  to  vote.  Cooper  v. 
Slade,  7  H.  of  L.  Cas.  746,  is  in  point  [Cockbubk, 
C.  J.— This  would  seem  to  be  a  much  stronger  case 
than  that] 

IfoMS^  Q.  C  and  Bostaiquel  for  the  defendant- 
There  was  no  evidence  in  support  of  the  only  act 
of  bribery  alleged  in  the  particulars,  which  states 
that  "the  said  William  Yeend  on  that  day  did 
directly  offer  a  sum  of  money  to  George  Marsballt 
of  GroTe-laue,  Lichfield,  one  of  the  citizens  of  the 
said  dty,  to  induce  him  as  ■  voter  in  the  said  ward 
to  Tote  at  the  said  electton."  There  was  in  fiet 
ndther  an  "  offer  "  nor  a  "  promise  "  to  pay  mon^. 
[CocKBDEif,  C.  J.— Suppose  I  say,  "  If  you  Tote  you 
will  haTe  a  10^  note,"  there  would  bene  pledging  of 
his  own  resitonsibility,  but  would  not  that  be  wiUiin 
the  Act  ?]  I  should  say  not ;  it  would  be  no  mue 
than  a  pas^ng  rraiarV.  [Cookbdbh,  C.  J.— He 
waa  sdidting  a  TOte  for  a  particular  individuaL 
The  penon  eolidted  saya,  "  I  shall  lose  my  time ; 
the  other  says  he  will  not,  for  he  will  be  remnne- 
rated.]  Tbext  was  no  contract  or  bargaie;  and  the 
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offer  WIS  nerer  acted  upon.  [Mbllob,  J.— Had  he 
been  a  mere  bystander,  and  oad  used  the  obserra- 
tioo,  it  may  have  been  otherwise,  but  here  the 
conversatioo  is  with  a  Toter,  whose  TOte  is  soUcited. 
CocxBCBN,  C.  J.— What  is  the  meaning  intended 
to  be  conreyed  when  it  is  sud  the  TOter  will  lose  a 
lot  of  time,  and  It  Is  replied,  Oh,  no,  yon  will  be 
nmnnerBted?"]  StUl  there  must  be  some  offer  or 
inomiM,  of  which  there  ia  no  eridenoeu  [Cook- 
MBW,  G.  J. — It  can  scazcdy  be  s^d  that  there  was 
not  some  erldence  of  a  promise.]  There  was  no 
offering  of  money,  only  a  suggestion  which  was  not 
accepted.  [Cockbdsv,  C.  J.— Then  it  would  only 
1w  to  alter  the  phraseology  and  so  evade  the 
penalty.]  It  is  only  a  Tague  remark.  No  antiio- 
nty  was  shown  for  making  any  offer,  nor  was  the 
offer  accepted;  it  was  merely  a  passing  remark 
which  had  no  effect  [Cockbubk,  C.  J.— Really  if 
the  statute  does  not  embrace  this  case,  it  ought  to 
be  amended.]  Had  any  actual  promise  been  made, 
tiiongh  it  had  not  been  accepted,  it  would  have 
been  sufficient.  The  election  jadges,  I  believe,  have 
pat  a  construction  upon  these  wcnrds,  though  I  can- 
not now  refer  to  it.  tCocKBDBV,  0.  J.— We  will 
Gwaolt  the  other  judges.] 

Cbr.  ode.  raft. 

Cockbubk,  C.  J.— This  was  a  case  stated  by  the 
judge  of  the  County  Court  of  Staffordshire  by  way 
of  s^ipeal  from  his  own  decMon  whereby  jndKniNit 
was  given  for  the  defendant.  The  plaintiff  m  the 
Conner  Court,  Thomas  Simpson,  sued  the  defen- 
dant, William  Yeend,  for  40s.  forfeited  by  him  b^ 
reason  of  having  been  guilty  of  bribery  at  the  elec- 
tion of  councillors  in  the  north  ward  of  the  city  oi 
Uchfleld  held  on  the  1st  Nov.  1667,  "  for  that  he 
tiie  defendant  did  on  that  day  directly  offer  a  sum 
of  money  to  one  Qeotge  MarslutU,  oae  at  the  (ntizens 
of  the  sud  city,  to  induce  him  as  a  voter  in  the 
•aid  ward  to  vote  at  the  asid  election."  The  evidence 
on  which  the  plaint  was  tried  is  set  out  by  the  judge 
of  the  County  Court,  and  the  question  proposed  to 
us  ia,  "  whether  the  transaction  as  described  by  the 
dsiendant  is  briben^  under  the  stat  17  &  18  Vict, 
c  102?"  Tlie  evidence  as  stated  by  the  Judge  of 
the  County  Court  is  as  follows :  ^  I  saw  Marshall's 
wife^  I  told  her  I  had  called  to  solicit  a  rote.  She 
told  me  he  did  not  intend  to  vote ;  if  he  did,  he 
wonld  offend  Mr.  Mlckleton.  She  also  said  be  had 
been  offered  SMuething  handsome  on  the  other  side, 
and  I  am  sure  he  mil  not  vote.  She  also  said 
lie  wooM  lose  much  time  by  going  to  vote,  and  I  said 
be  would  be  remunerated  for  what  loss  of  time 
might  occur.  Never  mentioned  money — 7s.  Sd.  I 
aaw  Marshall  next  morning.  I  again  said,  *  I  solicit 
your  vote.'  He  told  me  he  did  not  intend  to  vote. 
I  did  not  offer  him  money.  I  said  he  could  be 
xemonerated  for  loss  of  time.  I  did  not  offer  him 
■  sov^idgn.''  The  statute  referred  to  bv  the  judge 
of  the  County  Court,  17  &  18  Vict,  c  102,  s.  2, 
makes  it  bribery  "  in  every  person  who  shall  direcUy 
or  indirectly  by  lumself  or  by  any  other  person  in 
bis  behalf  give,  lend,  or  agree  to  give  or  laid,  or 
shall  offer,  promise,  or  promise  to  procure  or  endea- 
vour to  procure  any  money  or  valuable  considera- 
tioD  to  or  for  any  voter,  or  to  or  for  any  penon  tm 
bdulf  of  aqy  voter  in,  to^  or  for  any  otiier  person, 
in  order  to  induce  any  voter  to  vote  or  refrain  from 
voting,  or  shall  corruptly,  do  any  such  act  as 
aforesaid  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  election." 
In  answer  to  the  question  proposed  to  us  by  the 
of  the  County  Court,  we  are  of  opinion  that 
"the  traoMctk>n  as  described  by  the  defendant  is 
lirib«7  wider  the  statute."  We  delayed  giving  onr 
judgment  at  the  close  of  the  argument,  not  because 
of  any  donbt  in  our  minds  as  to  the  answer  we  ought 
to  letun  to  the  queatioa  pat  to  us  by  the  judge  of 
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tiie  County  Court,  but  because  we  were  assured  by 
the  counsel  for  the  defenduit  that  the  election 
judges  had  in  their  decision  upon  this  section  taken 
a  view  different  from  that  which  we  were  disposed  to 
take.  Had  the  fact  been  as  suggested  we  should 
not  have  felt  ourselves  bound  by  the  opinion  of  the 
election  judges,  unless  upon  consideration  we  had 
agreed  with  it ;  but  we  thoagbt  it  desirable  to  ascer* 
tain  what  oianioa  had  in  fact  been  expressed  hj 
them  with  reference  to  a  subject  with  which  thdur 
duties  had  necessarily  made  them  familiar.  Upon 
inquiry  we  find,  as  we  had  anticipated,  tiiat  those 
learned  judges  had  expressed  no  opinion  adverse 
to  the  conclusion  at  which  we  have  arrived. 
In  the  present  case  we  are  relieved  from  eon- 
sidtthig  the  tnttb  (tf  the  evidence,  aa  it  is  tiio 
statement  of  the  defendant  himself,  which  ia  sob- 
mitted  to  us  for  consideration.  We  cannot  doubt 
the  words  admitted  to  have  been  used  by  the  defMi- 
dant,  viz.,  that  the  voter  would  be  remunerated  for 
what  loss  of  time  might  occur— did,  under  the  dr- 
cumstances,  amount  to  an  "offer"  or  "promise" 
to  "proenre"  or  "endeavour"  to  procure  money 
or  valuable  eonddmtion  of  a  voter  in  order  to 
induce  him  to  vote  at  the  election  in  question.  The 
expression,  *'  remuneration  f  cnt  loss  of  time,"  would 
necessarily  convey  to  the  apprehension  of  the 
vot^  that  if  he  would  vote  for  a  particular 
candidate  he  should  name,  he  would  receive 
either  directiy  from  the  person  offering  or  by 
his  procurement,  money  or  valuable  considera* 
tioD  wMcb  be  would  not  otherwise  obtain;  and 
any  expression  of  that  kind  which  can  be  so 
nnderstood  is  calculated  to  operate  upon  the  mind 
of  the  elector  as  a  direct  Inducement  to  vote  for 
such  candidate.  If  any  authority  were  required  to 
induce  us  to  ad<^  tiiat  view  of  the  transacti<m  in 
the  present  case  it  is  sapplled  in  that  ot  Cooper  v. 
S/orfe,  27  L.  J.  449,  Q.  B.,  which  upon  thU  point 
is  not  distingoishable  in  principle  from  the  present 
case.  It  is  so  important  to  the  public  interest  that 
at  elections  voters  should  be  left  to  vote  without 
any  distortnng  influence  of  any  kind  that  we  feel 
ourselves  bound,  in  constming  the  statute  in  que** 
tion,  to  give  fnli  cdEect  to  tiie  plidn  meaning  of  the 
words  used,  and  to  apply  them  to  the  substantial 
parts  of  the  case  without  rai^g  subtie  reflnements 
as  to  the  precise  word  or  expression  in  which  the 
promise  or  offer  may  be  conveyed.  Toe  case  will 
be  remitted  to  the  judge  of  the  County  Court  who 
will  set  aside  the  verdict  for  the  defendant,  and 
enter  it  for  the  plaintiff  for  409.,  being  the  penalty 
provided  fay  the  Municipal  Act  for  the  offenee  m 
qnestion. 

Caie  to  he  remitted,  mdjaismmt  fs  &s  «Mtenifar 

the  pbintiffl 

Attorney  for  the  pli^ntiff ,  J.  CoU. 
Attorney  for  tiie  defendant,  W.  WUaon. 
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7Ken%,  At^.  SI, 
(Befoie  Bfr.  Seijt.  Cox,  Defv^  Aiiiitant  Jodga.) 

BSO.  V.  HlBBHtaTON  AKD  OiaXBS. 

PracticB — Coukm/. 

When  two  jorimmera  on  (As  serms  inaietmtnt  are  s^- 
rafsfjr  dtjwded  counsel,  one  of  whom  oilj/  has  eaUtd 
wtniesses,  the  comxment  coterte  of  proa^ng  it  for 
the  prtsoner'e  eountd  who  caVe  witneeeee  to  t^ien  hU 
defence  an  d  sum  tip ;  then  for  tts  aaaadjar  the  pro- 
eeeatien  to         vpm  the^iOih^AVm^for  the 
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cohrm/ /or  (A«  priaonv  who  hat  caSed  no  tntJUMUt  to 
addrm  the  jury  in  his  de  fence. 

Prisoners  were  indicted  for  ais&nltiiig  a  police 
ctfScer  in  the  execntion  of  hia  duly. 

Cooper  for  the  prowcutiOD. 

Brind^  d^ended  Harrington  ind  uothv. 

Moo^  defended  O'Keefe. 

Amd&gr  cBlbd  no  witneaws. 

JToot^  eiUed  vitneiKs,  and  opened  the  drfenee 
and  snnmndnp. 

AiHdSnr  claimed  to  addren  the  jnir  after  Cooper 
hadiepUed. 

Ciwper  objected;  he  claimed  the  right  to  wpfy 
on  the  whole  case  after  hii  leaned  friends  had 
onnpleted  their  defences. 

£s&ZB,amicii*e«rue,uid  that  at  Ae  last  eesdonof 
the  Central  Criminal  Court  a  rimilar  qnestioa  had 
oome  before  M.  Smith,  J.,  who  adopted  the  course 
proposed  by  Mr.  Brindley. 

Mr.  Serjeant  Cox.— The  coonsel  for  the  proseca- 
tioD  has  the  right  of  reply,  but  io  practice  it  is  not 
exercised  nnleas  witneases  are  called  for  the  de- 
fence. If  there  be  an  advantage  in  last  address- 
ing the  jury,  it  is  hard  that  one  prisoner  should  be 
defaived  of  it  because  another  prisoner  calls  wit- 
nesses. The  course  adopted  by  M.  Smith,  J.,  is 
obrioaily  the  fairest.  I  adopted  it  in  a  similar  case 
last  week.  The  qneatioo  ia  new  to  me.  I  shall 
obserre  tiie  practice  vntil  corrected  by  a  higher 
Mtthoritgr. 


COtTHT  or  ZZOHBCITTEB. 

Bvortsd  la  H.  Luau  mad  E.  I>tnu.n,  Eaqn_  Banlstsn 

jBel>»  Lavcbt*8  Spccxsiioii. 

Bevenue— Succession  Dutu  Act  1853  (16  ^  17  Vict, 
c  51),  atcU.  2,  18,  SO—Zeffoty  Duig  Act  ($6  Geo.  3, 
c  5Z>  oeet.  19— Be^Msf  e/'Msncgr  m  trust  to  be  laid 
tmt  m  iand—EquUtAk  eonvertkn—Duty  pt^ble 
tkerion —  Whether  as  sueeeoiion  or  hgaa/  dbty — 
Amomt  of— Petition  of  ofpeal  agmnt  asssmnoif— 
Bight  to  begin — Pi-actice. 

A  tiutator  hyviain  1799  begmathedldfiOGl  Cons^s  to 
trustees  vpon  tnat^  to  kw  out  the  principal  and  the 
interest  moneys  arising  ther^ftom  tn  tJte  pare^ue  of 
real  estate,  to  he  settled  and  assitred  to  the  vseof  hu 
efifaf  JOH,  Charlee,for&^  with  Tinttiedbr  to  the  first 
and  other  tons  (jf  (^let  laeetmv^  m  tail  mo/s; 
and,  tM  defaall  such  issue  to  the  use  of  testator's 
ten  JcoMM  for  Sfs,  with  remainder  to  the  Jirtt  and 
lOketKBnof  loBm  msoomnmbi  intailmakj  and  in 
4efmU  of  mcA  iMv^  £tea  to  h»  mm  rigM  heirafor 
etw. 

Testator  died  in  1800,  leaving  his  two  sons,  Charles  and 
James,  Charles  b^g  the  ddest  and  the  heir-at-law. 
Qtarles  died  in  1840,  and  James  in  1857,  each  of 
them  dying  a  bachelor,  and  intestate.  The  10,000£. 
was  never  laid  oat  in  the  purchaseof  realestaU,  hut 
thm  dividenda  arising  therefrom  taere  paid  to  Ckartts 
and  James  successively  during  their  re^MCtive  Uvea. 
At  Jamais  death  the  teatator'a  on^  lineal  descendant 
was  his  daughter  and  only  surviving  child,  Saian,  who 
then  became  his  heir-at-law,  and  died  in  1866,  a 
^natv  and  intestate,  having  ahoays  refused  to 
receive  either  djoidnda  or  pnmeipal  of  the  lO^OOOI. 
iefi  mder  her  father's  (the  teatatoi's}  mlL  Shortly 
afUr  her  death  tAe  principal  and  interest  moneys  re- 
pretenting  the  real  estate  fund  were  paid  into  the 
Ctmi  ^QKmesrjii  <md  a  stdtwaaiMatitiitedihr  ad- 


ministering the  tame,  in  vJdch  suit  the  foUowii^  fycta 
were  found:  That  at  viator's  death  his  heir'at- 
law  was  his  eldeet  son  Charles ;  that  the  person  mno 
sutA  heir-at-law,  and  entitled  to  aim  real  eitote  of 
whidi  the  testator  might  have  <Hed  intestate,  was 
Edward  F.  De  L.,  a  grandson  of  the  testaioi'a 
brother.  Thai  at  Charleys  death  his  heir-at-law  was 
his  brother  James  ;  and  that  at  James'  ibathhis  heir- 
at-law  woe  Aia  aiater  Susan;  and  that  at  Swa/t 
death  her  heir-ai-iaw  was  (As  souf  Edward  F.DsL., 
who  was  the  heir-at-law  of  the  said  Charles,  James, 
and  Svaat  Te^)ectivehf,  and  the  person  eutided  to  aof 
real  estate  of  whuA  uiey  re^tectxvdy  might  have  died 
intestate.  It  was  also  fomd  that  ^  none  oj  the  par- 
sons  for  the  time  being  entided  to  any  real  estate  of 
vAiA  die  testator  had  died  isaastate  did,  wUh  so 
entitled,  any  cat  with  reference  to  the  money  so  direeted 
to  be  hud  out  in  the  purchate  of  land  amounting  to  or 
having  the  effect  of  an  deetim  to  take  it  as  mon^  or 
land,  or  as  might  have  the  effect  of  cmsftMny  *wi 
person  or  persons  a  new  root  or  roots  of  detoaU  wiA 
T^ard  to  such  moneg," 

The  Commissioners  of  Inland  Bevenue  having  assessed 
the  said  Edward  F.  de  L.  in  succession  duty  at  the 
rate  <^5  jmt  cent,  on  the  principal  and  iniereit  moneys 
conatituitng  the  above  mentioned  real  estate  fund,  on 
the  ground  0/  its  beii^  a  "succeesion  to  him  derived 
from  isusan  the  predecessor  (of  a  brother  of  the  father 
of  whom  he  was  a  descendanty,  he  amealed  against 
such  asaesament  on  the  growada,  firsts  vtat  legary  duty 
and  not  succession  duty  was  payable  by  htm  thereon  as 
a  descendant  of  a  brother  of  the  deceased  testator  at 
the  rate  of  2|  per  cent,  under  36  Geo.  3,  c.  52 ;  or, 
•soond^,  that  if  succession  duty  was  pagtdde  thereon, 
it  was  paytAQ  by  him  as  the  descendant  of  a  brother 
of  the  testator,  under  the  Succession  Duty  Act,  at  the 
rate  of  S  per  cent,  only  as  being  a  succession  derived 
by  him  (not  from  the '  said  Susan  but)  from  fAe  said 
testator  the  predecessor,  and  on  a  case  stated  for  (ks 
opinion  of  tne  Court  if  Exchequer,  it  was 

Beld  by  Kelly,  C.  B.  and  Chamell,  B.,  that  thef\aid  in 
question,  not  having  been  laid  out  in  land,  was  Udbis 
to  legacy  duty  under  uct.  19  of  the  Legacy  Duig  Aet 
(36  Geo.  3,  c  62),  and  therefore  that  MocesnM  duty 
' '  not  attach. 


And,  per  Kelly,  C.  B.,  lAs  principle  or  equitable  Jietion 
on  wAteA  eottrts  of  equity  have  so  long  held  that  money 
to  he  bid  out  on  land  is  for  eertmn  purposes  toSe 


Alto,  per  Ktl^  C.  B.,  that  if  the  case  were  governed  iff 
the  Sueeeanm  Du^  Act,  the  dom^atsr  Susan  and  net 
the  tettator  tmut  be  deemed  the  predeeesaor  "  ^<fa 
pOittoner. 

But,  contra,  by  BranweU  and  CUaaby,  BB.,  that  duty 
teas  payable  upon  the  fund  under  the  Sucdssion  Duty 
Act  (16  ^  17  Vict.  c.  51),  5  per  cent  as  man  a 
succession  from  '*  Susan"  as  the  " predaeaasBr,  Md 
not  under  the  Legacy  Duty  Act. 

And,  per  BramweU,  B.,  that  sect  19  of  3^  Geo.  3  was 
not  t^iplieable,  and  that  whether  wider  the  one  Act 
or  the  other,  the  du^  payable  on  the  fund  was  pro- 
perly atatseed  at  the  rate  oJ  5  per  cent. 

BeU  edto,  by  BnasweB,  C^matO,  and  Cboifa,  BB., 
that  the  praetiee  laid  down  by  the  court  tm  TbB 
Marquis  of  Chandos  v.  The  Commisnonars  of 
Inland  Rerenue,  6  Ex.  461  ■,20L.J.  369,  Ex.,  and 
/bSowed  in  subsequent  cases,  dwvid  be  adhered  to,  and 
Aat  the  counsel for  the  aj^iellant  should  b^n.  Kelhf, 
C.  B.  eapreaaing  his  cpinion  that  the  more  convenient 
course  would  be  that,  tn  every  case  where  the  Vrown 
desires  or  seeks  to  impose  a  tax,  the  counasl  fir  the 
CVnm  lAoiiif  begin  (a).  ^  % 
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Tbit  WM  as  appeal  under  »ect  50  of  the 
OmmwUiii  Do^  Art  185S  (16  &  17  Tkt.  c  6l\ 
afriBrt  an  aMemiMiit  of  lacoetdon  da^,  made 
I7  the  ComnuMi oners  of  Inland  Berenue  under 
Oe  Act,  upon  Kdward  Floyd  De  Lancey,  of 
Kev  York,  in  the  United  States  of  America, 
Bsq^  a  Icf^tee  of  or  sncceasor  to  personal  estate 
diNCted  to  be  laid  out  in  the  purchase  of  real 
crtMev  ndar  the  will  of  Jamea  De  Iado^, 
hrta  of  AIM-Mreat,  Bath,  Eaq^  deoeawd,  which 
came  before  the  court  in  the  shape  of  a  petition  by 
Ae  said  E.  f.  De  Lancey  to  the  Chancellor  of  the 
Exchequer,  and  to  the  Lord  Chief  Baron  and  the 
TMt  ol  the  Barons  of  the  Conrt  of  Exchequer,  and 
vhiehpatation  set  forth  the  caae  as  follows : 

1.  tnat  tlw  above-iiamed  Jaam  De  Lanoey,  by 
Ufl  wiU  dirtad  tba  IMh  Not.  1799,  gave  and 
teqwtlwd  VDto  tmrteea,  and  to  the  surriTors  and 
wanim  of  Aem  his  heirs,  execntors,  administra- 
tm,  and  assigns,  the  capital  som  of  10,000^  Three 
pa  cent.  Consolidated  Bank  Annuities,  and  also  all 
mch  sereml  som  and  sunu  of  money  wbidi  might 
be  dne  to  hbn  at  tbo  time  of  his  deeeiae  In  ez- 
dmpier  biUa,  navy  Mils,  India  bonds,  or  any  other 
poUic  ffoating  aeenrities,  npoo  trust  that  they  his 
Bid  tnuteea,  and  tiie  snirtTors  or  snrrirorof  them. 
Us  exscQtcn^  administrators,  or  assigns,  should  lay 
oat  and  inTaat  both  principal  and  interest  mweys 
flmfrooi  atisioK  in  the  porchase  of  lands,  tene- 
■enti^  aod  henditameDts  situate,  lyiw >  and  being 
b  diat  wrt  of  Qreat  Britain  called  ^g^d,  tke 
mam  to  oe  itf  the  nature  of  fredicrid  or  copyhold, 
WBtrenient  to  be  hdd  tberewiA,  and  of  no  other 
estate  or  ten  ore  whatsoerer,  and  convey,  settle,  and 
sssBve  the  aatd  lands,  tenemMits,  and  hereditaments 
so  to  be  porduued  as  aforesaid,  or  caaae  and  pro- 
ene  tfie  same  to  be  conTeyed,  settled,  and  sssored, 
tolfeevsea  mad  sobiect  to  the  provisoes  foUowing, 
Aat  is  to  8«y,  to  this  use  of  *his  eldest  son  Charles 
Stephen  De  Lancey  and  his  assigns  for  life,  without 
im]Mailiiiii  lit  of  waste,  remainder  to  his  said  trus- 
tees ud  Uieir  hars,  to  preserre  coBtingent  re- 
namdsra,  remainder  to  the  first  and  other  sons  of 
die       Charles  Bte^ten  De  Lanoey,  and  the  heirs 
male  d  his  and  thdr  body  and  bodies  lawfully  to 
be  begotten,  successively  in  tail  male,  and  io  default 
of  neb  issne,  to  the  use  of  testator's  son  James  De 
Idnccy,  and  his  assigns  for  life,  without  impeach' 
ment  of  waste,  remainder  to  his  said  trustees  and 
dKnr  heirs,  to  preserve  contingent  remainders,  re- 
BUDBder  to  the  first  and  other  sons  of  the  said 
James  De  Lancey,  and  the  hurs  male  of  his  and 
AeiT  body  and  bodies  lawfully  to  be  begotten, 
sacoesdvdy  in  tul  male,  and  in  default  m  such 
issue  then  to  his  own  right  heirs  for  ever. 

2.  That  the  said  testator  died  on  tiie  8th  April 
1806^  withonc  having  revoked  or  altered  his  said 
will,  and  the  same  will  was  on  the  7th  May  1800 
dsly  proved  in  the  Prerogative  Court  of  the  Arch- 
Usbopof  Canterbtiry. 

3.  That  the  testator  left  two  sons,  (rf  iriiom  the 
aid  Charles  Stei^en  De  Lancey  was  the  eldest, 
and  he  was  the  testator's  faeir-at-law. 

*.  Oliat  the  said  sum  of  10,000^  Consols  and  the 
other  securities  directed  to  be  laid  out  in  the  pur- 
diaae  of  real  ertate  (represented  by  SOiXL  8s.  Idl 
Coosols')  were  never  so  laid  out. 

6.  Tbstt  the  said  Charles  St^hea  De  Lancey  died  a 
bachelor  and  intestate  on  the  6th  May  1840.  Hie 
dividends  on  the  two  funds  representing  the  real 
cstete  fund  were  paid  to  him  during  bis  life. 

0.  Hut  he  left  his  brother,  the  said  James  De 
LancGiy,  him  surviving;  and  be  the  sud  James  De 
Lancey  died,  also  a  hachdor  and  intestate,  on  the 
Setii  Bfay  iaS7.  The  dividends  on  the  real  estate 
funds  were  paid  to  him  during  his  life. 

7.  That  at  the  death  of  James  De  Lancey  (the 
■odJ^  the  only  lineal  descendant  of  the  testator  was 
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Susan,  otherwise  called  Susanna  De  Lancey,  hia 
only  surviving  child,  and  who  then  became  his  heir^ 
a^hw. 

8.  Hiat  she  died  on  the  7th  Aiffll  I86S  a  splutter 
and  intestate. 

9.  That  the  sdd  Snsan,  otheradse  Susanna  De 
Lancey,  did  not  receive,  but  on  the  contrary  refused 
to  receive  either  dividends  or  principal  of  the  money 
left  nnder  her  Other's  wilL 

10.  Hiat  shortly  after  her  dea^  fhe  two  nms 
representing  the  real  estate  fund  and  the  dividends 
thereon  from  and  including  the  July  dividend  In 
1857  (the  next  dividend  that  accmed  after  the  death 
of  James  De  Lancey  Uie  son)  were  (with  other 
property  belonging  to  the  testator)  transferred  and 
^d  into  the  Court  of  Chancery,  and  two  sidtt^ 
EanmnutT.  AVen,  1867,  H.  No.  65,  and  De  Tjmat/  t« 
Hammtnui,  1867,  D.  No.  27,  were  instituted  for  the 
purpose  of  admintetering  these  funds. 

11.  That  the  Blaster  of  the  Bolls  made  one  decree 
in  both  suits,  dated  the  25th  April  1867,  aod  by 
this  decree  the  usual  inquiries  and  accounts  were 
directed. 

12.  That  Xta  chief  dork  (rf  the  Master  of 
Bolls  to  whom  the  suits  were  allotted  found  hf  his 
certificate,  dated  the  18th,  and  aj^iroved  by  the 
judge  and  filed  the  25tb  March  1868,  the  followinff 
facts The  heir-at-law  of  the  testator  at  the  time 
of  bis  death  was  the  said  Charies  Stephen  D» 
Ijancey,  bis  eldest  son.  Hie  person  now  sndi 
heir-at-law,  and  entitled  to  any  real  estate 
of  which  the  testator  might  have  died  intes- 
tate, was  your  petitioner,  Edward  Floyd  de 
Lancey.  The  heir-at-law  of  the  said  Charlee 
Stephen  De  Lancey  at  the  time  of  his  deaUi  was 
his  brother,  the  said  James  De  Lanoey.  The  heir- 
at-law  of  the  said  James  De  Lue^  at  the  time  of 
his  death  was  his  sister,  the  said  Susann^  otherwise 
called  Susan  De  Lancey.  Tlie  heir-at-law  of  the 
Bud  Sussnna,  otherwise  called  Snsan  De  Lancey,  at 
the  time  of  ber  death,  was  and  is  your  petitioner, 
Edward  Floyd  De  Lancey.  The  person  now  entitled 
to  any  re^  estate  of  which  the  said  Charles  Stephen 
De  Lancey,  James  De  Lancey  (the  son),  and 
Susanna,  otherwise  Susan  De  Lancey,  respectively 
might  have  died  intestate,  and  the  heii^at-law  Of 
them  respectively  was  your  petitioner,  the  said 
Edward  Floyd  De  Ijancey,  a  grandson  of  John 
Peter  De  Lancey,  a  brother  of  the  testator.  The 
dilef  clerk  also  found  that  "  none  of  the  persons 
who  would  for  tiie  time  being  have  been  entitled  to 
any  real  estate  of  which  the  testator  had  died  in- 
testate did,  while  so  entitled,  any  act  with  refeisncB 
to  the  10.000/.  Consols,  or  any  other  money  by  the 
testator's  will  directed  to  be  laid  out  in  the  pur- 
chase of  land,  which  might  amount  to  at  have  the 
effect  of  an  election  to  take  that  sum  or  any  such 
other  money  as  money  or  as  land,  or  might  have  the 
effect  of  constituting  such  person  or  persons  a  new 
root  or  new  roots  of  descent  with  regard  to  that 
sum  or  any  such  other  money."  The  chief  cleilc 
then  certified  that  the  dividends  which  accrued  on 
the  said  10,000/.  Consols  from  the  death  of  the  said 
James  De  Lancey  (the  son),  including  July  1857  to 
and  including  Jan.  1866,  amounting  to  2617/.  lOs. 
were  payable  to  the  legal  personal  representative 
the  said  Susan  De  Lancey,  and  that  the  Mid 
10,000/.  Consols,  with  the  dividends  thereon,  from 
and  including  July  1866,  amounting  to  5881^  ISs., 
were  transferable  and  payable  to  your  petitioner, 
the  said  Edward  Floyd  De  Lancey.  The  chief 
clerk  found  that  the  8047/.  8«.  Id  Consols  were  no 
part  of  the  fund  directed  to  be  laid  out  in  the  pur- 
chase of  real  estate ;  but  this  flnduig  was  reversed 
and  altered  on  appeal  to  the  Lords  Justices  of 
Appeal,  as  after  mentioned. 

13.  That  by  the  order  on  further  consideration 
dated  the  2nd  June  1868,  the  said  2617^10s.  were 
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directed  to  be  paid  to  the  legal  peraonml  lepreMatfr- 
tire  of  the  laid  Susan  De  Lancej,  and  (subject  to 
dntr)  tlie  10,000^  Consols  and  the  said  588^  16s. 
oash  were  ordered  to  be  transferred  and  pud  toyonr 
petitioner,  the  siud  Edward  Flovd  De  Lancey,  and 
the  8047/.  8*.  Id.  Consola  were  directed  to  be  dealt 
Tith  part  of  Charlei  Stephea  De  Lancey'i  per- 
sonal estate;  bnt  tids  direction  vas  rerened  and 
altered  hy  the  order  of  the  Lords  J oatices  of  Appeal 
hereinafter  mentioned. 

14.  That  by  an  ordw  of  the  Riftht  Honourable 
the  Lords  Justices  of  Appeal,  dated  the  2Srd  July 
1868,  the  said  8047^  6s.  Id.  Cooaob  were  declared  to 
form  part  of  the  real  estate  fund,  and  It  vu  ordered 
that  uiey  (sahject  to  duty')  should  be  transfored  to 
your  petitioner,  the  said  Edward  Flo^d  De  Lancey, 
and  the  ^videads  tiiereoQ,  from  and  inclnding  July 
1857  to  and  including  Jan.  1866,  were  (anbject  to 
duty)  directed  to  be  paid  to  the  legal  personal  repre- 
MDUtire  of  the  said  Susan  De  Lancy,  and  the 
dividends  thereon  from  and  inelnding  Joly  186S 
were  (snbject  to  duty)  directed  to  be  pud  to  your 
petitioner,  the  sud  Edward  Floyd  De  Lancey. 

15.  That  the  commissioners  of  Inland  BeTeone,  on 
the  8rd  Aug.  1868,  made  an  assessment  against 
yonr  petitioner,  the  said  Edward  Floyd  De  Lancey, 
Thereby  he  was  required  to  pay  snoceasion  duty  on 
the  aggr^^  sum  of  18^M7£  Ss.  IdL  Consols,  and 
certain  dindends  tiwreoa  at  the  rate  ftf  5  per  oenL, 
on  the  ground  of  the  same  b^ng  a  saccetsion  to 
him  derived  from  the  said  Susan  De  Lancy,  the  pre- 
decessor (of  a  brother  of  the  father  of  whom  he  was 
a|de80endant) 

16.  That  vour  petitioner,  by  his  solicitors,  de- 
lirared  to  too  saul  eommissioners,  wltidn  twenty- 
one  days  after  the  date  of  the  said  assessment, 
notify  in  writing  of  his  intentitm  to  q^eal  against 
such  assessment  and  afterwards  yonr  petitioner,  by 
his  solidtora,  duly  delivered  a  statement  ctf  the 
grounds  of  such  appeal  to  the  said  commlsrioners. 

Tliat  the  grounds  of  appeal  contained  in  the  s^ 
statement  are ;  first,  that  legacy  duty  and  not  rae- 
cessioa  daty  was  payable  by  bun  in  respect  of  the 
aforesud  18,047^  Ss.  Id.  Consols,  and  the  dividends 
thereon,  and  that  such  legacy  duty  was  properly 
payable  by  him  as  being  a  descendant  of  a  brother 
of  the  deceased  (the  said  Jamef  De  Lancey  the  tes- 
tator), at  the  rate  of  2^  per  cent.,  under  or  by  virtue 
of  the  Act  88  Geo.  &  5S ;  or  secondly,  that  if 
succession  dntj^,  and  not  leoacy  duty,  vas  payable 
by  your  petitioner,  the  said  Edward  Floyd  De 
Lanoey,  in  respect  of  the  said  13,047/.  8f.  la  Con- 
sol  b  and  dividends,  such  succession  duty  was  pay- 
able by  him  as  being  the  descendant  of  a  brother 
of  the  said  James  De  Lancey,  the  testator,  under 
the  Succession  Du^  Act  1858.  at  the  rate  of  8  per 
cent,  only  (and  not  at  the  rate  of  6  per  cent.) 
in  respect  of  the  same  sum  of  Consols  and  the 
dividends  thereon,  as  being  a  succession  derived  by 
him  (not  from  the  sud  Susan  De  Lancw,  hut)  from 
the  said  James  De  Lancey  (the  testator)  the  prede- 
cessw. 

Ttiat  yonr  petitioner  is  dissatisfied  with  the 
assessment  of  the  said  commissi  oners,  and  aggrieved 
thereby,  and  submits  to  your  Lordships  that  the 
same  ought  to  be  altered  or  varied ;  and  he  there- 
fore humbly  prays  your  Lordships  that  the  assess- 
ment of  the  said  commissioners  may  be  altered  or 
varied  so  far  as  the  same  makes  your  petitioner 
liatde  to  a  duty  of  S  per  cent. ;  or  that  your  Lord- 
ships will  be  ideased  to  make  such  other  order  in 
the  premises  as  to  your  Lordships  shall  seem  fit. 

The  following  Acts  of  Fsriiament,  and  the  several 
sections  thereof  respectively,  were  referred  to  and 
relied  on  by  counsel  in  the  ai^ument,  and  hy  the 
court  as  material  to  the  case:— 

The  Legaqy  Duty  Act  (86  Qeo.  8,  c.  52),  sect  19, 
enncts  that— 
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Anj  nun  of  monej,  or  penonil  estate,  dliectod  to  Im 
a|ipll«d  In  the  porchaae  of  real  eatkte,  aiull  be  <diargod  with 
and  dntr  as  personal  estate,  nnlaaathe  same  ihill  be 
■o  atven  as  to  be  eqjoTed  bj  different  pnsons  in  ■acaQWcon, 
mnd  tlien  each  person  entitled  in  ancoaaalon  shall  psj  dntj 
tor  the  same  in  the  nine  manner  as  if  the  same  had  not 
been  directed  to  be  uvlied  In  the  porohaH  of  real  estate, 
nnleaa  the  same  flball  hare  been  aetually  i^^pliod  in  the 
porohase  ot  real  estate  before  moh  duty  acc^oed ;  bnt  no 
duty  shall  aocma  in  teapeot  thereof  aft«r  the  same  Shall 
hare  been  aotnall;  applied  in  the  pnrehaae  of  real  estate 
for  BO  much  thereof  as  shall  have  been  so  applied,  pmiiti, 
nerertheleM,  that  in  ease  before  the  Hune,  or  some  port 
thereof,  shaU  be  actnall;  so  applied,  aaj  person  or  persons 
shall  become  entitled  to  an  es&te  of  inheritance  in  pooaea- 
aioB  in  tiie  real  estate  to  be  pnrohaaed  therewith,  or  witlt 
so  mnoh  iAtenot  aa  shall  not  ha*e  been  ^riied  in  the 
pnrdiaae  of  real  estate,  the  dntf  which  onsht  to  be  paidby 
anch  person  persona  if  aba<dntel7  enntled  thereto  aa 
personal  estate,  by  Tirtos  of  aaj  bequest  thereof  as  ■oob, 
ihallbeehaxgedoBBDOh  pssson  w  penoDo,  and  alssd  smft 
paid  ont  ot  Uie  fond  rgnainlng  to  be  ^^ied  in  suds 
porohase. 

The  Succession  Duty  Act  1853  (16  4  17  Vict, 
c.  51),  by  the  several  sections  which  are  material, 
enacts  as  follows : — 

8ect.2: 

ETerr  past  or  future  disMOition  of  property,  by  isason 
wberecn  any  penKm  haa  or  auaU  become  Deneficdalljr  entitled 
to  any  proper^,  or  the  income  thereof,  npon  the  death  el 
any  person  Ajw  after  the  time  appointed  for  the  oom* 
ntenoement  ot  thla  Ao^  either  immediately  or  after  aaj 
intarral,  either  oertain^  or  oontinBently,  and  either 
finally  or  by  any  snbetltatiTe  nmitation;  and  every 
darolntion  by  taw  of  any  benefldsl  interest  in  property,  or 
the  income  thereof,  iwon  the  death  of  any  parson  ajiog 
after  the  time  a^tointed  for  the  oommenoement  of  this 
JLOtf  to  any  other  person  In  possession,  or  in  expeotanm, 
Mhall  be  deemed  to  hare  conferred,  or  to  confer,  on  the 
person  entitled  by  reason  of  any  anch  dispomtlon  or  dero- 
Intion  a  "  sooceaaion,"  and  the  term  "snooenor"  shaU 
denote  the  person  so  entitled ;  and  the  term  "  predeoessor  " 
shall  denote  the  aettlOT,  disponer,  testator,  ohUa  cor,  snoestar| 
or  other  person  from  whom  the  Interestof  the  "  ■miisur* 
ia  or  shaU  be  derived. 

Seek  10  enacts  that, 

Tbare  diaU  be  lerlal  aad  paid  to  Her  lUesty.  in  reapsot 
of  evaiT  snoh  snooession  as  aforesaid,  aooording  to  the  nlns 
thereof,  the  following  duties,  tliat  is  to  say. 

The  several  rates  of  duty,  acorading  to  consan- 
guinity  are  then  set  forth,  and  are  shortly  as  follows: 

Parents  and  lineal  iwue   1  per  oent. 

Brothers  or  sisters,  and  their  desoendanta  S  „ 

Uncles  or  annts,  and  their  descendants   S  „ 

Qiandundea  or  (randaanti^  and  their  d^ 

■ceDdsnts   9  „ 

More  remote  relaMora,  and  stnauncs  in 

blood    10  „ 

Sect  80  enacts  that. 

The  interest  of  any  auooesaor  In  personal  property,  sub- 
ject to  any  tmsta  for  the  inreatment  thereof  m  the  pnr- 
ehaae of  real  property  to  iriiioh  the  sucoessor  would  be 
absolutely  entiuea,  shaU,  so  far  aa  tbe  aame  ahali  not  be 
ohargeable  with  da^  under  the  Legacy  Duty  Acta,  be 
chargeable  with  dn^  under  this  Act  as  personal  property; 
and  sersosal  property  subject  to  any  trtut  tor  uib  mteit^ 
ment  thereof  m  uie  purchaae  of  real  property,  to  which  the 
snooeaacnr  would  not  be  absolutelr  entiUed,  shall,  so  far  as 
the  same  shall  not  be  chargeable  with  dn^  under  the 
Legacy  Duty  Aat^  be  ehargeatile  with  duty  ander  tiiis  Aet, 
as  real  property :  and  for  tae  purpose  of  this  Act  each  soc- 
oessor'B  interest  therein  shall  be  considered  to  be  of  Uia 
TKlne  of  an  annuity  payable  dnrlng  hit  Ufe,  or  for  any  lets 
period  durlnx  which  he  ahall  be  entitled,  equal  in  amount 
to  the  annual  produce  of  the  actual  trust  property  at  the 
time  of  his  beoomins  eotitled  in  posaeeelos,  whetner  the 
aame  ahall  be  the  reu  property  directed  to  be  purchased,  or 
any  intermediate  investment  of  the  personal  ^opertf 
directed  to  be  inTested  in  such  purchase. 

By  sect.  50  the  right  of  appeal  against  the  assess- 
ment of  duty  is  given  to  the  accountable  party. 

Sir  J.  B.  Karttahi,  Q.  C.  (with  him  was  Towiaaid 
of  the  Chancery  Bar)  appeured  to  argue  the  case  on 
the  part  of  the  appellant,  and  claimed  the  right  to 
begin.  The  only  question,  he  said,  here  was,  as  to 
the  amount  of  duty  payable,  and  it  lay  on  the 

Setitioner  to  show  that  it  was  leas  than  the  Crown 
emanded.  The  practice  in  this  court  in  each 
c  ises  as  the  present  was  fm:  the  appellant  to  begin ; 
counsel  for  the  Crown  were  thcirheai:^_aftef  vhich 
the  appelUnt  reipUed,[«9dztfaebCVawhJUaj^lUJigfat 
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of  general  fltuU  r^y.  That  was  m  laid  down  and 
settled  in  TAt  ifarqns  of  Chundoa  v.  TbA  Gmmia- 
simten  of  I^nd  Bmaiw,  6  Ex.  464  ;  20  L.  J.  269, 
Ex.,  vbich  wai  a  case  sUted  under  sect.  15  of  13  &  14 
Vict.  c.  97,  to  enable  the  marquis  to  appeal  from 
the  decision  of  the  commisaioaers  asseesing  the 
stamp  duty  payable  on  a  certain  deed,  vherein  the 
majority  of  the  Court  of  Exchequer,  Parke,  Piatt, 
and  Martin,  BB.  were  of  opinion  (Pollock,  C.B. 
duaeM^fiUe)  that  the  «KieUsnt  had  the  ri^t  to 
lie^n;  and  the  court  were  nnanimoDS  that  the 
Crown  had  the  right  to  a  general  reply.  This 
course  haa  been  followed  in  sereral  subsequent 
cases,  amongst  others  in  the  case  of  Be  Stamp  DiUy 
OK  GUW  Conveyance,  8  Ex.  376  (reported  also  kmii, 
7%*  Ffymouth  Gnat  Wattrn  Dodt  Compemi  t.  7^ 
ComMmtmert  of  Inlmd  Revtauu,  22  I*.  J.  188,  Ex. ;) 
He  MicitethwaiU  and  The  Coamiatumen  of  Iidaad 
Jtetxmuy  II  Ex.  462,  which  was  a  petition  against 
the  decision  of  the  commissioners  under  the  Suc- 
cession Duty  Act  1853,  in  which  the  Crown  claimed 
the  right  to  begin  as  sopporting  the  irgnment  for 
the  aaseitment,  but  this  court,  then  consisting  of 
Psi^  Alderson,  and  Piatt,  BB.,  heU  that  the 
petitions  was  entitled  to  begin:  and  In  the  recent 
case,  under  the  Stamp  Act,  of  Lord  Foky  and  othtrt 
T.  T%t  Omaianontrt  oflnbind  Revenue^  18  L.  T.  Bep. 
K.  S.  725 ;  L.  Bep.  3  Ex.  263  ;  37  L.  J.  109  Ex. 
The  same  course  also  was  followed  ia  the  case  of 
Be  Earl  Cowli^s  Svcoeuion,  14  L.  T.  Bep.  N.  S.  663 ; 
S6  Ii.  J.  177,  Ex ;  L.  Rep.  1»  Ex.  288,  and  the  peti- 
tioner was  first  heard  in  aooMdanee  with  the  prac- 
tloe  M  stftied  in  Jtf jdtfaiimnfe's  case. 

KsLLY,  C.B.— I  own  that  It  appears  to  me  that  in 
every  case  where  the  Crown  claims  a  tax,  or  seeks 
to  tanpoee  a  tax  una  tbe  subject^  it  would  be  con- 
▼eniait  that  the  Cfrown  should  begin. 

BsAJcwKLL,  B.— Is  not  this  ease  Is  the  nature  of 
an  aiq>eal  from  a  decision  ? 

Kbllt,  C.  B.  (their  Lordships  having  consulted 
tafetlier.)—Hy  learned  brothers  are  td  opinion  that 
ia  thia  case  the  eonne  of  nraetice  which  was  laid 
down  bj  the  court  in  Tkt  Marquis  oj  Chandos  case, 
in  the  6th  Exchequer,  and  has  been  followed  in  Be 
Midi^lkwaite  and  the  subsequent  cases,  bad  better 
be  adhered  to;  although  I  confess  that  I  indiridually 
am  still  of  opioiou  that  the  contrary  course  would 
be  more  conirenient.  We  vill  therefore  hear  yon, 
Sir  John,  for  the  appellant  in  the  first  instance,  (a) 

Sir  J.  R  Karslalx,  Q.C.  then  proceeded  to  argue 
for  the  appellant  Two  propositions  will  be  con- 
tended for  on  the  appellant  s  behalf  as  far  as  the 

Sstion  of  dnty  is  concerned  under  this  will :  First, 
C  tegac7  duty,  and  not  sncoesrioa  dn^,  is  pay- 
aUe  1^  the  ai^Uant:  and,  secondly,  that  if  auc- 
cession  duty  Is  payable  it  is  payable  as  upon  a 
succession,  not  from  the  testator,  but  as  heir  of 
Susan  De  I<ancy,  who  was  the  last  person  entitled. 
The  question  turns  on  aect.  10  of  the  Succession 
I>aty  Act  1853  (16  ft  17  Vict.  c.  61).  If  Saaan 
man  the  ''predeoesm,'*  the  Antj  would  be  S  per 
cent.,  but  If  tiie  tabOor  were  sntm,  then  only  3  per 
omt.  No  appUcation  of  any  part  of  this  money  has 
OTer  been  made  in  the  purchase  of  land,  and  there 
has  been  no  election  on  the  part  of  anyone  entitied 
to  it  to  take  it  as  personal  estate.  Under  the  trusts 
of  the  will  it  became  land  in  equity,  and  so  remained 
mtU  such  application  or  uectum.  Any  pnson 
becondng  enttued  to  it  might  have  declared  an  in- 
tention to  take  it  as  mcHiey,  bnt  nobody  did  so. 
Samm  became  entitled  luder  the  terms  of  uie  will  to 


(a)  8m  flw  owe  ot  BsO*  Sriote  and  Effsets  of  Qrtmwooi, 
dssMM^  p.  25,  ugood  on  ttw  sndb  dsTt  in  whioh  the 
«o«isal  nr  Oe  Oom  was  dtmotel     tbe  sonrt  to  begin. 
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an  estate  in  fee  as  heir  to  the  testator,  and  baring 
made  no  election  the  money  at  her  death  remaned 
In  the  tmeteet*  bands  as  money  to  be  laid  out  in  land. 
That  bdng  so,  then  by  secU.  18  and  30  of  the  Suc- 
cesuon  Duty  Act,  legacy  duty  and  not  succession 
duty  is  payable  upon  it,  and  being  money  not  laid 
out  in  land  it  is  liable  under  sect.  19  of  the  Legacy 
Duty  Act  (86  Qw,  3,  c.  52)  to  a  duty  of  2^  per 
cent.  Then  ctxnes  the  question,  who  was  Uie 
predecessor  of  the  appdlant?  (He  here  read 
sects.  I  and  2  of  the  Succession  Duty  Act.) 
On  the  testator's  death  liis  son  Charles  took 
an  estate  as  right  heir,  and  might  have  disposed  of 
the  fee  of  the  whole  property.  It  was  the  same 
also  with  the  second  son  James,  and  so  also  with  tbe 
daughter  Susan.  Uptm  her  death,  inasmuch  as  she 
took  not  by  purchase,  the  last  pnrdiaser  must  be 
foond.  The  law  of  inheritance  or  nie  mode  of  tradng 
descent  luviug  been  altered  by  the  3  &  4  Will.  4,  c.  106, 
the  person  now  to  be  traced  back  to  is  not  the  person 
who  was  last  sdsed,  but  the  one  who  was  the  last 

Eorcbaser.  Susan  de  Lancey,  took  by  descent  or  to- 
eritanoe  and  not  by  purchase,  and  therefore  as  the 
petiUooCT  must  take  u  heir  to  the  last  purdiaser, 
it  is  needful  to  go  back  behind  Susan,  James,  and 
Uliarles,  to  the  testator  for  that  purpose :  (sects. 
2andllof  the3&4WU1.4,c.  106.)  Though  the  two 
.  characters  of  heir  to  Susan  and  hdr  also  to  the  last 
mudiaser,  may  co-exist  in  the  pen«i  of  the  appel- 
lant he  must  nerertheless  take  hi  the  latter 
chaneter.  True  It  is  he  talus  a  snooessioa  an 
Susan's  death,  but  he  takes  no  uUerut  frmn  her. 
Were  be  only  heir  to  her  anl  not  the  last  pur- 
chaser, he  would  not  be  entitied  to  this  property  at 
aU.  The  Crown  say  that  Susan  Is  tiie  predecessor. 
Tbe  ^>peUanti  on  the  contrary,  contends  that  the 
only  person  who  can  possibly  answer  the  descrip- 
tion of  "predaoasBor'^to  this  **uncceBm,''  is  the 
testator,  vAo  by  his  will  made  tMs  sum  1^  money 
what  may  he  called  "money  land,"  and  imposed  on 
the  trustees  the  obligation  to  lay  it  out  in  land. 
But  for  the  limitations  of  tiiat  will,  the  appellant 
could  not  take  at  all,  or  bare  any  right  to  call  on 
the  trustees  to  invest  the  money.  If  that  be  so^ 
then  be  is  entitied.  If  succession  duty  be  payable,  to 
be  assessed  at  the  lower  rate  of  3  per  cenL  as  mi  a 
succession  from  the  testator.  But  it  is  submitted 
tbat,  under  sect.  SO  of  the  Succession  Duty  Act,  he 
is  not  liable  to  such  duty  at  all ;  bnt  that  a  legBcy 
duty  of  2^  per  cent  under  sect.  19  of  the  L^acy 
Duty  Act  is  the  proper  duty. 

The  Attorneg-Gtiural  (Six  B.  P.  CoUier,  Q.C., 
witii  him  tbe  SoUdtor-Gateral,  Sir  J.  D.  Coleridge^ 
Q.  C,  and  CromptaH  Huttm)  contra,  for  the  Crown. 
—This  was  not  a  legacy  but  a  succession,  and  the 
predecessor  was  Susan  or  her  elder  brother  it  was 
immaterial,  as  Kgaxiai  the  doty,  which.  It  coidd 
not  be  a  legacy  except  it  wesB  taken  under  a  will, 
and  here  the  whole  operation  of  tbe  will  was  com* 
Dieted  before  it  came  to  Tiew.  On  tbe  testatoc's 
dMlh  the  elder  brother,  Charles,  took  an  immediate 
Tested  life  interest  in  tbe  whole  property,  with  a 
remainder  in  fee,  and  the  will  at  uiat  moment  had 
complete  operation,  tbe  ultimate  remainder  resting 
in  the  elder  son  with  an  interest  in  the  second  son, 
James;  and  upon  Charles's  death  James  took. 
[Kellt,  C.  B.— You  say  that  Charles  took  a  re- 
mainder in  fee  under  tiie  will ;  then  why  did  not 
Susan  ?3  I  agree  with  Sir  John  Karslake,  that  Susan 
took  by  descent.  All  the  prorisions  of  the  will 
were  uhansted  in  the  two  sons.  The  cases  and 
authorities  show  that  the  ultimate  devise  took  com- 
plete effect  on  the  testator's  death :  (2  Jarm.  Wills. 
77,  8rd  edit.,  and  the  several  cases  there  cite^ 
One  of  these  cases,  Wrightaon  v.  Macaubw,  1 4  M.  &  W. 
214;  15  L.  J.,  N.  S.,  121  Ex,  is  much  in 
pi^t,  and   very   slmUar  to^  the  pre^t  case. 
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Both  the  sooe  took  u  purdtaaen,  and  whether 
one  of  them  or  Saiaa  be  the  **predeeenor"  ia 
ImiDBteriBL  The  appellant  rUm  mi  Met  19 
of  86  Geo.  8,  c.  62,  bat  that  statate  canDOt 
extend  the  operation  of  a  will  of  which  the  pro- 
Tirions  are  alraad^  exhaaated,  [Ebllt,  C.  B. — My 
difflcnlty  is  to  see  how  yon  get  out  of  the  I9Ch 
section.]  I  do  not  feel  {veaeed  by  it.  Thia  ia  no 
legat^.  The  niccewion  waa  at  an  end  on  the  death 
<tf  the  second  aon.  The  wordi  in  aect.  19,  "  ao  given 
as  to  be  enjoyed  by  different  peraona  in  ■ucceaaion," 
mean  peraona  named  in  a  wilL  [Bramwell,  B. — 
Then,  bat  for  the  Snccesaion  Duty  Act  yon  say 
there  would  be  no  duty  payable  here  at  all.]  Kone. 
It  falls  within  the  latter  part  of  sect.  S  of  the  Snc- 
ces^on  T>oty  Act:  (Zorrf  Sakoun  r.  7^e  Adeoeate- 
Gmeral  of  Soolkmd,  in  the  Honse  (tf  LordB,  8  Macq. 
H.  of  L.  Cas.  659.  [Brahvsll,  B. — la  it  poaaiMe 
that  legracy  do^  may  be  doe  from  Charles  onder 
sect.  19,  and  also  tncoesaion  daty  from  ttte  peti- 
tioner?] Soaan  did  not  take  ander  the  will  at 
idl»  and  the  appeUant  put  himself  out  of  court  when 
he  said  she  to<^  by  descent,  for  elsarty  she  cannot 
tekein  both  ways.  [Cbassbll,  B. — ^woold  she  not 
have  taken  precisely  the  same  interest  if  there  had 
been  no  will  ?  If  so,  that  would  seem  to  show  that 
ahe  did  not  take  under  the  will.]  Hie  estate  in 
tail  nerer  came  into  operation  at  all.  James,  the 
■eouid  sou,  took  a  life  estate  and  a  remainder  in 
ibe,  snlject  to  the  possiUlity  of  his  having  issue, 
who  would  have  taken  in  estate  tail.  He  had  no 
issue,  and  so  had  the  whole  fee,  whidi  on  his  deatli, 
passed  to  Susan  by  descent  as  bis  heir.  iThe  effect 
of  the  will  was  to  impress  on  this  personal  property 
the  character  of  land,  so  that  it  became  land  for  the 
pnrposea  of  the  will  as  well  as  for  the  purposes  of 
ioheHtance,  and  though  the  operation  of  the  will 
was  at  an  end,  and  (nJiaoated  it  would  go  on  ad 
ii^imtvm  as  land.  It  went  to  Susan  by  succession, 
and  to  the  claimant  by  "  deTolution,"  and  ao  it 
would  go  on  tn  tteida  seculorum.  [Bbahvell,  B. — 
It  ia  clear  to  me  that  the  appellant  has  no  title 
under  this  will,  and  for  thia  reason :  it  appears 
doubtful  whether  Charles  or  James  or  Soson  took 
under  the  will,  but  if  either  of  tiiem  did,  he  or  she 
might  have  derised  away  the  whole  fee.  Why 
then  did  this  claimaot  take  ?  Because  the  others 
did  not  dispose  of  the  estate  in  fee,  and  so  he  takes 
not  under  the  will,  but  by  descent  from  them.] 
The  effect  of  the  argnmmt  on  the  ottier  aide  would 
be  to  impose  legacy  duty  for  ever  on  this  fund, 
and  sect  SO  (HE  the  Succession  Duty  Act  would 
be  needless.  The  object  of  the  Act  of  Parlia- 
ment was  to  treat  certain  dlspodtions  as  legacies 
which  otherwise  would  not  be  such ;  but  it 
would  be  beyond  the  scope  and  object  of  the 
Act  to  tax  them  as  land.  [Chanrell,  B. — 
Ton  bare  argued  that  the  trusts  of  the  will 
were  exhausted  on  the  death  of  the  second 
brother,  and  so  far  I  am  inclined  to  agree 
with  you.  Clubbt,  B.  refers  to  EoMt  v.  Twyford, 
9  Ha.  718.  BKAinrxLL,  B. — I  cannot  but  think 
that  Susan  is  liable  to  pay  duty  upon  the  latter 
part  of  sect.  19 ;  and  though,  as  Sir  John  Karslake 
contends,  she  is  not  liable  to  pay  legacy  duty  as  a 
daughter,  it  shows  that  the  appeUant  is  not  that 
person.  It  aeerat  to  me  there  is  an  ineritaUe 
dilemma  for  the  appellant  in  this  first  point ;  either 
tile  will  was  operative  or  it  was  not,  and  if  it  was 
then  dther  Charles  or  James  or  Susan  was  the 
person  pointed  out  by  the  latter  part  of  sect  19.] 
And  now  as  to  the  second  point,  I  contend, 
first  that  iSasait  was  the  "imdecessor,"  and, 
•eoon^,  if  not,  then  that  Janws  was,  and 
^ther  is  sufficient  for  the  Crown's  purpose. 
Sir  J.  Karslake  has  confounded  together  two  Acts, 
which  were  passed  diverto  intuitu,  and  has  treated  the 
Inheritance  Act  (3  &  4  Will  4,  c  106),  as  governing 
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this  question  which  I  contend  arises  solely  on 
the  Snccession  Du^  Act.  In  Lord  SaUoua  v.  The 
AthocatB-Oaural,  in  the  House  of  Lords  (uhimp.), 
the  ptnnt  dsdded  was  as  to  the  distinction  between 
property  taken  by  disposition  and  devolution,  and 
between  what  lawyers  call  taking  by  purchase  snd 
by  descent.  Here  it  is  admitted  by  ttie  appellant 
even,  that  Susan  was  the  hut  possessor.  But  sect 
2  of  the  Inheritance  Act,  relied  on  eoafra,  does  not 
ap^y  to  the  Succession  Daly  Act  But  assuming 
that  we  must  show  cliUmantrs  descent  from  the  last 

Purchaser,  then  either  Susan  or  James  was  sndi 
say  that  James  was,  and  that  Susan  took,  not  ss 
devisee,  bat  as  his  heir,  and  took  therefore  ftom  die 
last  purchaser,  and  was  the  person  last  in  posses* 
sion.  I  say  that  Chariet  was  a  parchaaer,  but  it  Is 
enough  to  say  that  James  was,  and  tlut  Susan  toA 
by  inheritance  from  him. 

Sir  J.  £anlfi£e,  Q.  C,  in  reply.— The  authorities 
at  Somerset  House  treat  Susan  as  the  predecessor, 
but  the  Attorney-General  sets  up  a  different  css^ 
and  says  it  was  Charles  or  James.   If  this  money- 
land  went  as  personalty,  tiien  cadU  guettio  ;  but  if  the 
Lords  Jnstioes  aie  right  there  waa  clearly  an  estate 
of  inheritance  In  it  Let  It  once  be  taken  to  be 
land,  then  it  is  immaterial  what  the  will  says  if  it 
gets  into  the  hands  of  the  heir.   The  proposition  of 
the  exhaustion  of  the  will  is  denied  altogether.  It 
is  solely  in  consequence  of  the  will  being  in  exist- 
ence and  treating  the  money  as  land  that  the  appel- 
lant now  takes.   Hsd  this  been  land  simply  at  the 
date  of  the  irill  there  might  possibly  have  been  no 
legacy  daly.  Sect  19  of  the  36  Geo.  8  was  passed 
to  prevent  the  frauds  on  the  revenue  which  mi^t 
otherwise  have  been  perpetrated  by  a  testator 
leaving  money  with  a  direction  to  lay  it  out 
in    land,  and  the  parties  entitled  discharging 
the  trostees  from  the  obligation.    There  are  dis- 
tinct words  of  charge  in  the  section,  and  anybody 
taking  that  money  pays  the  duty,  and  conrider- 
ing  what  the  doctrine  tn  equity  is.  and  that  anyone 
taking  this  property  may  elect  to  take  it  as  money, 
it  is  only  reasonable  that  he  should  pay  the  dnt^. 
Neither  of  the  two  sons  nor  the  daughter  here  did 
aught  to  alter  the  state  of  things,  and  it  went  not 
as  money  to  the  next  of  kin,  but  as  land  or  money* 
land  to  the  hdr.   [Braxwbli.,  B.— Suppose  Susan 
had  been  liable  and  had  paid  duty  uDder  sect 
would  the  appellant  also  be  ?]   Certainly.  [Bbak- 
WBLL,  B. — I  say  certainly  not   I  have  no  doubt 
about  it.]   Had  this  been  money,  every  person  to 
whom  it  came  would  have  had  to  pay,  and  the 
Legislature  aaya  you  shall  not  escape  duty  I7 
maiciag  it  laud  in  equity.   [Clbasbt,  B. — The  Aot 
applies  only  to  pertonal  estate,  and  only  gives  dutias 
on  personal  estate.     Bbamwbi.l,   B.  —  ProbaUy 
enough  the  Leftislatare  may  have  intended  to  guand 
aguDst  the  fraud  you  have  alluded  to,  and  so  made 
provision  for  the  duty  being  paid  once  f or  aU,  as 
upon  any  other  legacy.    It  might  also,  had  it  so 
chosen  to  do,  have  guarded  against  it  for  a  aeries  flf 
years ;  but  what  is  Uie  language  of  the  Act  ?  ffis 
Lordship  read  the  section.]   With  submission,  if 
that  argument  is  correct,  would  not  the  Act  have 
gone  on  to  say,  and  from  and  after  the  time  whan 
duty  had  beni  paid  on  the  whole  or  on  any  aacb 
part  &0.,  all  further  duty  shall  oease?  Balweflnl 
no  such  words.   Then  as  to  the  ether  point  Tbs 
S  &  4  Will  4,  c.  106.  is  not  immaterial: 

Uanf&rd  and  othms  v.  Boaiom  and  cmoikar,  S 
AmbLSSO; 

TreaonwM  v.  Sydenham  and  anothar,  3  Dow. 
H.  L.  Gas.  210. 
The  doctrine  of  equity  is  that  money  directed  to  be 
laid  oat  in  land  is  land  at  the  testator's  death,  and 
if  tbeie  be  no  diapos^fju^g^  ^  ^  heir  takes  by  in- 
heritance; and  it  can  maike  no  ^weaMjlMti  thsR 
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are  specific  met  declared  in  the  land.  Bitbegiven 
to  A.  and  B.,  and  afterwards  to  the  right  heirs, 
there  mnst  be  some  pertoo  who,  ex  conceattu,  must 
be  treated  as  the  last  purchaser.  Lord  Sakom't  case, 
as  cited  coatra,  does  not  apply,  bnt  there  are  parts 
of  the  jodgment,  pp.  672-678,  which  do.  Then  as  to 
tiie  CTQanrtion  of  Uw  wiU.  Thia  Is  moaey-Und,  with 
tlM  duaaeter  of  land  impressed  on  it  by  the  terms 
of  the  testator's  will.  The  moment  anyone  elects 
to  alter  its  character,  the  title  of  tlie  right  heir  to 
it  would  cease,  and  it  is  only  because  its  character 
remains  that  the  present  claimant  takes,  and  not 
the  next  of  kin.  He  takes  by  virtue  of  the  will 
and  by  Aat  alone.  If  he  takes  by  dispoution,  he 
takes  from  the  testator,  and  if  by  descent,  he  tidus 
isom  the  h^  ol  the  testator.  [Clbasbt,  B.,  refers 
to  sect.  5  of  theS  &4  Will  4,  c.  106,  enacting  that 
every  descent  from  a  brother  or  sister  shtdl  be 
traced  through  the  parent.] 

J%»  Attormgf-Umend  nflied  generally  on  the 
whole  case. 

Oar.  ado.  wk. 

Jtify  2.— Hie  conrtbeiDc  divided  in  oidnion,  thur 
J4u^ibit»  now  dalivcied  jndgmaa^  avtatim,  as  f  ol- 
lowi: — 

Clbubt,  B^I  have  to  delivw  the  jodgment  (tf 
wj  InoUier  Bramwell  and  myself.  In  this  case  the 
petitioner  Edward  Floyd  De  Lartcey  succeeded  as 
neir-at-law  of  one  Susan  De  Lanc^  to  a  large  snm 
of  money,  which  hail  by  the  will  of  one  James  De 
Itancey,  disted  Ifith  Nov.  1799,  been  directed  to  be 
lud  oat  in  land,  and  to  which  the  said  Susan 
De  liaocey  had,  under  the  provisions  of  that  will, 
become  absolutely  entitled.  The  question  is,  with 
what  snccesuon  daty,  if  any,  the  petitioner  is 
d^rgeable  under  the  16  &  17  Vict  c.  61.  In  the 
view  which  I  take  of  the  case,  the  particular  limita- 
tioos  of  the  will  are  not  of  importance.  It  is  snffl- 
dent  to  say  that  the  testator  bequeathed  lO.OOOiL 
Consols,  and  all  moneys  due  to  him  at  his  death  upon 
cotain  securities,  to  trustees  upon  trust  to  lay  out 
the  same,  and  interest  thereupon,  in  the  purchase  of 
lands,  and  directed  the  lands  to  be  conveyed  and 
settled  to  the  use  of  his  eldest  son  Charles  Stephen 
fin-  lifc^  with  remainder  to  the  first  and  other  sons 
of  Charies  Stephen  successively  in  tail  male ;  and 
in  default  of  issue  to  his  son  James  for  life,  with 
semainder  to  the  first  and  other  sons  of  James  snc- 
oasamly  in  tidl  male;  and  in  default  of  such  issue 
tiban  to  his  own  right  beirs.  The  money  was  not  in 
imst  laid  out  in  land  by  the  trustees,  and  Charles 
Staphen  De  Lancey  died  a  bachelor  and  intestate  in 
IwO^  having  recdved  the  dividends  during  his  life. 
James  De  Lancey  survived,  aad  also  received  the 
dividHids  during  his  life,  and  died  a  bachelor  in- 
tastato  in  1857.  SuB«a.  De  Lanoqy  was  the  only 
nrviving  lineal  descendant  of  the  testator,  and 
upon  the  death  of  James  became  absolutely  entitled 
to  the  fund,  bnt  she  ref  osed  to  receive  any  part  of 
the  principal  or  interest.  No  act  was  done  at  any 
time  to  prevent  the  fund  frcm  being  impressed  with 
the  character  of  land  given  to  it  by  the  will,  and 
there  is  no  ooestlon  that,  upon  the  death  of  Susan, 
it  desesBdedl  at  land  woold  descend,  to  the  peti- 
tionar,  htt  hedr-at-lav.  If  this  fund  had  been  really 
lud  Hieii,  as  Susan  was  abaolutely  entitled  or  seised 
in  tee,  it  would  not  matter  how  she  became  so,  and 
the  snocesuoQ  to  the  petiticHUr  would  be  by  devo- 
lotioi^  and  nat  1^  dupo^tien.  That  being  so  I 
adivt-ths  mla  laid  dowa  by  Lord  Campbell  in  the 
aaSB  of  Lnd  OJtaa  t,  As  AdtoeaU-Gnuml,  S 
BIbQ,  Aan.  Oaa.  C69.  ffis  words  at  page  67S  are, 
■*  This  objwt,  I  think,  wiA  ba  best  obtained  by  hold- 
ing  that,  whai  the  sucoessien  is  1^  di^osition,  the 
Jiafar  is  Uie  *  predaoessoi^'  and  when  by  devolution 
the  last>iMsessor  is  the  '^edecessor.'"  So  that,  ^in 
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the  present  case,  Susan  would  be  the  DredlKessor,  and 
the  duty,  as  upon  a  succession  from  ner  would  be  5 
per  cent.  But  it  was  strongly  urged  at  the  bar,  on 
behalf  of  the  petitioner,  that  Uiou^  this  might  have 
been  the  case  if  the  fund  bad  been  actually  land,  yet 
as  it  was  actually  money  and  only  land  by  the  opera- 
tion and  effect  of  the  will  of  the  testator,  the  above 
rule  cannot  properly  be  applied.  The  concluding 
words  of  sect.  2  of  the  Succession  Dnty  Act  were 
referred  to,  by  which  the  predecessor  "  is  to  denote 
"  the  settlor,  disponer,  testator,  obligor,  ancestor,  or 
other  person  from  whom  the  interest  of  the  auccessor 
is  or  shall  be  derived,"  and  it  was  said  tii^  the  in- 
terest of  the  successor,  as  hdr-at-lav  to  the  fund  in 
question,  was  necessarily  derived  from  the  testator, 
who  had  impressed  the  fund  with  the  character  of 
land,  and  so  made  it  go  to  the  petitioner  as  heir-at- 
law.  This  argument,  though  well  deserving  of 
attention,  is  not  sufficient  to  satisfy  me  that  the 
interest  of  the  petitioner  is  derived  from  any  other 
person  but  Susan,  who  was  abscdutely  entitled  to 
the  fund,  and  whom  the  petitioner  succeeded  as 
heir-at-law,  and  when  well  examined  is  open  to  th« 
objection  tiiat  it  confounds  together  two  things 
which  are  properly  distinct,  viz.,  the  person  from 
whom  the  interest  is  immediately  derived,  and  the 
person  who  remotely  caused  it  to  be  so  derived.  In 
the  present  case  the  whole  interest  Is  derived  from 
Susan,  no  one  would  say  it  was  partly  derived  from 
her  and  partly  from  the  testator;  still  less  that  it 
was  wholly  derived  from  the  testator,  since  Susan 
might  have  at  any  time  changed  its  characteo'  and 
prevented  it  from  descending  as  it  did,  or  have  dis- 
posed of  it  in  any  manner  she  thought  proper.  Sup- 
posing, then,  that  the  succession  duty  is  payable,  I 
am  of  opinion  that  it  is  payable  as  upon  a  succes- 
sion from  Susan,  that  is  at  the  rate  of  5  per  cent.  Bnt 
it  was  also  argued  on  behalf  of  the  petitioner  that 
he  was  not  liable  to  succession  duty  at  all,  because 
he  was  properly  liable  for  l^acy  duty  in  respect  of 
the  proper^  which  he  had  succeeded  to  as  heir  of 
Soaan ;  and  by  tJie  ISth  section  of  the  Suocession 
Duty  Act  1853,  there  was  no  liability  for  succession 
duty  when  there  was  a  liability  under  the  Legacy 
Duty  Acts.  I  should  have  thought  it  a  suiRaent 
answer  to  this  argument  that  the  succession  of  the 
petitioner  was  a  soccessioa  to  real  estate  as  heir  at 
law,  and  not  to  personal  estate  through  the  execu- 
tors or  administrators ;  that  Susan  died  entitled  to 
realestete  and  not  personal  estate;  that  the  fund 
in  question  ia,  throughout  the  case,  called  real 
estate  and  not  penonal  estotc^  and  that  the  Legacy 
Duty  Acts  only  apply  in  terms,  and  can  only  apply 
to  personal  estate.  But,  as  I  understand  that  two 
of  my  learned  brothers  are  of  a  different  opinion,  I 
am  probably  misti^cen  in  supposing  the  above 
reasons  to  be  suffldent  It  is  necessary,  therefor^ 
to  examine  the  matter  a  little  more  nlly.  The 
testator,  by  his  will,  disposed  of  persmal  estate^  and 
that  personal  estate  ought,  of  courw,  to  pay  legacy 
dnty  through  all  the  limitaUons.  uiarles  Stephen 
was,  therefore,  liatde  to  l^acy  duty  in  respect  of 
his  life  estate,  as  what  he  took  was  part  of  the 
personal  estate  of  the  testetor;  and  in  the  same 
manner  James,  and  afterwards  Susan,  who  then 
became  absolutely  entitled.  Bat  as  soon  as  die 
became  absolutely  entitled,  it  became  her  real  estete 
absolately,  and  the  will,  of  coarse  would  operate 
no  furtiier.  Bver  since  tiie  case  of  Flecdter  r.  AA- 
bvmer,  reported  in  1  Brown's  Oh.  Cas.  497,  it  has 
been  considered  that  after  a  direction  in  a  will  to 
trustees  to  sppij  money  In  the  parfihasa  of  land, 
the  money  in  the  bands  of  the  tnukess  is  f  all 
purposes  regarded  as  land.  It  was  said  there  by 
Sir  Thomas  Seweil,  fibster  of  the  B>Us,  fliat  the 
cases  established  nniversally  that  a  maat  may  in 
this  and  the  convene  case,  "  make  laad  mooay,  and 
money  land,"  and  thi^  as  a  correct  st^^ment  of 
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A*  3s»c  hM  a«m  nfttttO^j  affecM:  'te  llUUk 

fVHwi  «^  tfe  dhwartw  of  bad  lo  rwjirtdy 
tkax  tt  iww— <  nfafcct  to  tf  «ty  bf  dK  ciwrtaj. 
h»vlwffir  T,  Bi»Am,  2  Tcr.  SSC,  nd  vm  wx,  nta 
IfcefiiiiiiH  34«WilL4,e.  10t.Bal>feto  a^le 
BiKiMl  dfc&tt  o(  Ac  dram  <ka«(h  it  woold  ht 
tMBd  M  nal  mmtU  fcy  ■  jiilfiBl  r/rMfaieiT. 
^Ijiwiiiili,  I  Atfcaag.^  ThttbdnffH^  dtt  fend 
fcway  ■towpri  wia  Aertorartgcrf  nslty.deiecadi 
to  tlw  heir  vithOBt  Oe  iatcrroitioa  of  an  enclar 
«r  adMnMntor,  and  tbeie  can  baidlr,  as  it  ap|Kan 
to  be  a  ^[ocatioB  ibat  bat  for  tbe  19th  MrtioD 
of  tW  M  Gcft  ^  e.  52;  BO  legacr  dot/  would  be 
lir^aUe,  Bat  H  b  aootrnded  On  Hiat 
McCiM  Ike  fond  b  alao  liaNa  to  legaej  dnly 
Mfl  it  ia  aeOnOy  lidd  oat  ia  laad.  lioverer, 
tkat  acctioa  k  axaamMd.  it  win,  I  tfeunk,  mear  that 
it  can  have  so  nidi  effect.  That  Szed  tbe  legacy 
4b^  p^aUe  in  mfcct  of  peraottal  otateof  a 
twfator,  who  directa  it  to  be  laM  wrt  in  land.  It 
pioridca  that  10  loof  at  Ae  fmd  if  adnbdaund 
and  Aitfibalad  aa  the  pemnal  cafeite  of  the  teatator 
ft  AaQ  paj  l^a^  dv^.  The  peraona  who  take 
anccMriw  iDteretU  in  it  woold,  theicfoie,  hare  to 
My  lcfa(7  duty,  and  the  ultimate  de^aee  who 
Mcame  abai^Dtelj  entitled  woold  pay  legai^  da^, 
bnt  aa  aoon  a«  it  liaa  vcated  in  Idm  tlie  win  frf  the 
tcttator  baa  00  loMer  any  opmlioo,  and  it  beoooiea 
hia  real  eatate,  anddcaeendato  bis  heir,  at  brir-at- 
law,  or  derisee.  There  it,  in  fact,  no  executor  or 
adndDistrator  to  make  any  return  of  the  peraon  or 
pcnooa  entitled  to  this  real  esUte,  or  of  the  scale 
opoo  wlilcfa  lega(7  dn^  would  be  payabk^  except 
nodcr  the  Socccarion  Duty  Act  It  must  be  borne 
in  arfDd  tba^  altbooflA  tbe  effect  of  the  vffl  is  to 
eoovcrt  the  nooey  into  land,  and  ao  to  make  it  in 
tbe  bands  of  the  derisee  real  cataM^  yet  it  was,  at 
tbe  death  tA  the  teatator,  Ida  peraonal  eatate,  and  so 
continued  until  the  will  was  foUy  administered  ; 
altbough  tbe  clause  in  question,  after  the  money  or 
any  part  of  it  lias  actnally  been  laid  out  in  land, 
exaspts  h  fro  tmto  from  the  payment  of  legacy 
duty  ao  far  aa  regards  tbe  denaees  snbaequently 
taking  it  under  the  viU.  One  argument  re- 
sorted to  on  behidf  of  tbe  petitiooer  was, 
that  unless  the  fund  continued  always  liable 
to  legacy  duty,  until  actnaUy  laid  out  in  land, 
a  testator  would  bare  tlie  power,  by  soch  a 
direction,  to  exenj^  hia  eitMe  for  all  time  from 
l^acy  duty.  But  we  hare  seen  that,  so  far  u  the 
limlutiona  of  hia  will  extend,  the  case  is  properly 
provided  for;  and,  except  lo  the  case  of  minority, 
and  of  the  person  entitled  dying  a  minor,  or  <^  some 
eccentric  person,  like  Susan  de  Iduicey,  who  refaeed 
to  take  toe  interest  or  principal,  aa  soon  as  a  peraon 
beoonwi  tbttdutely  entitled,  the  fund,  would  be 
banded  orer  to  Mm,  and  so  get  home"  (as  the 
phrase  fs^  and  resume  the  character  of  personal 
estate.  The  case  of  a  person  becoming  entitled  to 
the  fund  under  the  will  fs  proTided  for,  bat  the 
case  of  the  aame  person  dymg  entitled  to,  as  real 
•state,  what  he  took  as  penoaal  estate,  was  not  coa- 
temphited,  and  therefore  was  not  provided  for,  and 
there  vas,  as  far  as  I  can  see^  no  machinery  for 
getting  tbe  Iq^acy  duty,  or  indeed  of  fixing  the 
amount,  as  there  la  no  executor  or  administrator 
to  administer  it.  It  seems  to  me,  therefore,  that 
the  duty  is  payable  in  this  case  under  the  Succea- 
sfon  Duty  Act,  and  not  under  the  L^acy  Duty 
Act,  and  that  the  Crown  ia  entitled  to  judgment  at 
the  nte  of  0  per  cent 

BuHwsLL,  B.~I  am  sorry  that  there  should  be 
a  difference  on  the  bench  in  this  case,  because  I 
think  it  will  be  found  that  we  arrive  at  the 
Hme  omolnsloD,  only  by  different  paths.  Tlie 
petttlMv  h«r»  pnyt  that  the  aiiefsment  of 
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daty  at  Sperccwt. 


V  varied, 
fiaUetoa 

Sow  It  strikes  me  tint,  on  the 
takzm  by  mj  Lard  Chief 

 mj  laiilhii  Cfcaaarii,  iIk  petitioog 

win  be  HaMf  to  adwly  cf  iftr  vmL  aa  upon  aa 
intestacy,  aa  I  ndanSaod,  of  the  pmoa  under 
wtaoMhetDok  bwffc^  IthiafctknttbisBeetlS 
aflhc»0«eL«,  CLgiaMtawliiabli  It  begfas 
liy  Kyi^  "Any  snu  of  ■owy  er  penoual  estate 
direrted  to  be  apffied  to  dK  pvckase  of  real  eatate 
AaU  be  ihsniil  and  puy  da^  aa  peteoaal  eatete." 
If  the  ■■■■^t— fit  stood  thoe  it  accma  manifest  that 
tiie  ^me  mamtj  m  appbed  wodd  pay  duty  ones  for 
all;  but  it  gaca  oa  nd  anya,  "anises  it  AaU  be 
ao  g^vcn  aa  to  be  eojoycd  by  diffeaeot  persnas  in 
ioCMSskwi,  and  thea  emA  petaoa  entitled  thereunto 
in  sBoeeaaiaa  shaOpay  dirty  for  the  same,  in  the 
aaaaeaainner  aa  if  dK  same  had  not  been  directed 
to  be  qiplied  in  tbe  parehaae  real  estate.*  And 
Aea  it  pmoec^  "  PnnM  aevaiaeksa  that  in 
caae  before  the  aaoe^  v  aone  part  Aeeeof  shall  be 
actually  so  wplied,  any  pezson  or  petaona  shall 
beoome  entitied  to  aa  eatate  of  inheritance  in 
poasesaion  in  the  real  eatate  to  be  purchased  there- 
with, or  with  BO  BnchaaBofaashan  not  have  been 
applied  ia  the  purchase  of  real  estete,  the  same 
da^  wbicft  oo^t  to  be  applied  to  eadi  person  or 
peisana;'*  IlNiefoTe  it  aeeau  to  me  die  sdienie 
of  die  Act  is  thi%—die  money  BO  left  diall  pay  legacy 
du^ ;  if  there  aie  life  intereate  in  It  diort  of  an  estete 
erf  inlwritance,  tbe  legateea  diall  pay  in  reqiect  of 
them,  and  when  there  oomes  to  be  an  estete  of  in- 
heritance, then  tlie  duty  riiali  be  paid  aa  if  there 
bad  been  no  such  life  intoeste  interposed :  but  it 
seema  to  me  Oat  duty  on  die  eatate  of  inheittance  is 
to  be  paid  onoe  and  once  only,  and  is  not  to  be  pud 
tatia  qmda;  and  it  seema  to  meimposaiUe  diat 
it  can  be  ao,  because,  suppose  money  is  left  to  be 
laid  out  in  the  purchase  <n  an  estate  for  the  benefit 
of  a  stranger  in  Mood  to  tbe  testetor,  and  that  man 
dies  before  the  money  ia  laid  out,  his  son  would 
take ;  surely  it  cannot  tie  intended  diat  the  son 
should  pay  another  rate  duty  as  a  stranger  in 
blood  to  tbe  testetor.  What  in  truth  he  ought  to 
pay  would  be  under  the  will  of  his  father  if  the 
father  had  left  a  will,  or  aa  next  of  Icin  if  the  father 
had  not  left  a  will.  It  seema  to  me,  therefor^ 
that  thia  sect.  19,  or  the  latter  part  of  it,  cannot  be 
read  aa  thoo^  the  words  toHa  qiutui  were  tlieie; 
that  ia  to  aay,  ao  often  aa  there  is  an  eatete  of  la- 
heritence  that  money  shaU  pay  as  upon  a  legacy 
left  by  the  original  testetor.  I  think  that  cannot 
possibly  be.  Then  I  understend  the  Lord  Chief 
Baron  and  my  brother  ChauQell  to  be  of  oidnion, 
Vhetber  that  be  bo  or  not,  that  at  all  evente  the 
money,  inasmuch  aa  it  remained  in  the  condiUon  of 
money  de  facto  muat  have  paid,  on  the  deadi  of  the 
person  mdtled  to  the  eatate  of  infacritauoe,  in  aome 
sense  a  new  duty.  If  that  be  ao,  then  in  this  case 
the  money  woofd  pay  the  duty  as  upon  an  intes- 
tacy, either  by  the  Aunt  Susan,  or  ia  inteatacy  of 
one  of  the  two  unclea ;  hat  all  these  three  are  dead 
after  the  coming  into  force  of  tbe  atatute  of  181^ 
I  think  it  is,  which  regulatea  the  preaent  amount  of 
legacy  duty,  and  duty  on  intestetea'  estetes,  and 
then  It  would  be  found  that  a  duty  of  6  per  cent 
would  be  payable.  II,  therefore,  this  aum  of  money 
ia  Bubject  to  a  legacy  duty,  or  to  a  duty  aa  part  m 
an  inteatacy  on  coming  to  the  next  ot  kin,  it  is 
subject  to  Ugacy  duty  as  under  the  Legacy  Duty 
Act,  not  under  sect  19,  certainly,  of  the  86  Geo.  3; 
but  ia  subject  to  a  duty  »  i^poQ  e  sum  of  money 
coming  to  die  ddendant  aa  next  of  kin  of  his  ana^ 
or  either  of  his  uncles,  and  aa  such  it  ia  subject  to  a 
da^  of  6  per  cent.  On  the  other  hand,  if  it  is  sub- 
ject  to  a  snccestitm duty,  dun  itamears  to  roe,  for 
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■abject  to  a  dQt7  of  6  per  cent.  Tberafm,  wbethw 
we  treat  this  aa  a  mm  of  money  linble  to  a  duty  aa 
m  portion  of  an  intestate's  estate  coming  to  the 
defendant,  a  nephew  of  the  ioteaUte,  or  whether 
we  treat  it  as  a  snm  of  money  subject  to  a  snccea- 
akm  da^  under  tbe  SaecessioD  Duty  Act,  we  must 
in  cdtiwr  ease  that  It  is  subject  to  a  duty  (tf  fi 
percent,  and  that  therefore  the  prayer  of  the  peti- 
UoD  most  be  refused. 

KxiXT,  C.  B.— "Die  first  question  raised  in  this 
caae  is  whether  the  money  to  which  the  petitioner 
lias  becmie  entitled  upon  the  death  of  Susan,  the 
daughter  of  the  teatatcv,  is  UaUe  to  the  succession 
daty  at  aa  B;r  the  80th  seetion  of  the  16  &  17 
Vict.  c.  61,  the  interest  of  any  successor  iu  personal 
property,  and  subject  to  any  trust  for  inTestment 
thereof  in  the  purchase  of  real  proper^,  to  which 
tbe  saccessor  would  be  absolutely  entitled,  ia  made 
dlargeable  with  duty  uuder  that  Act  as  per- 
•onal  property,  hut  so  far  only  as  it  is  not 
dlargeable  Willi  duty  imder  the  Jj^gacj  Duty  Acts. 
We  most,  diertfore^  consider  whether  this  money  is 
^Ue  to  duty  under  tbe  Legacy  Duty  Act  (86  Qeo.  8, 
c  62.>   By  tbe  first  section  of  this  statute  the  duty 
is  impoaed  uptm  the  clear  residue  of  the  personu 
catate  when  derolving  on  one  person,  when  the  title 
to  anch  residue  shall  accrue  by  Tirtue  (rf  any  testa- 
mentary disposition,  or  upon  a  partial  or  total  In- 
teeta^.   This  money  then,  derolving  upon  the  peti- 
tioner, either  by  the  testamentary  disposition  of  the 
testatOT,  or  upon  the  intestacy  of  his  daughter, 
would  be  liable  to  the  duty,  unless  it  be  exempt 
by  reason  ot  the  direction  to  lay  it  out  in  land ;  and 
the  19th  section,  the  dn^  attaches  by  ezpresa 
cmetment  upon  mim^  directed  to  be  so  applied. 
The  qoMtion,  therefore,  is,  whether  this  section  im- 
poses the  duty  upon  the  money  to  which  the  peti- 
tkmer  is  entitled  in  tbe  present  case?  Kow  the  enact- 
ment i^  that  "  any  sum  of  money  or  personal  estate 
direeted  to  be  so  t^mlied  in  the  purchase  of  real  estate 
■haUbecharged  witKand  pay  duty  as  personal  estate." 
If  it  stof^ied  here  it  Is  dear  that  it  would  charge  all 
money  to  nhose  hands  soerer  it  muht  come,  and 
under  whatever  drcumstances  direeted  to  be  applied; 
but  it  proceeds,  "  unless  tbe  same  shall  be  so  ^Ten 
as  to  be  enjoyed  by  different  persons  in  succession, 
and  then  each  person  entitled  thereto  in  succession 
diall  pay  duty      the  same  in  the  same  manner  as 
if  tbe  same  ud  not  been  directed  to  be  applied  in 
the  purchase  of  real  estate  (unless  it  shall  actually 
kaira  beeniuTeated)."  Now,  supposing  this  to  apply 
to  tlie  two  sons  omy,  as  they  alone  take  in  succes- 
doQ  under  tbe  Umitatioas  of  this  wilt,  they  would 
be  liable  under  the  8th,  12th,  and  18th  sections  to 
the  dn^  imposed  in  respect  to  a  temporary  and 
Innited,  and  not  an  absolute,  Interest  in  personal 
estate.   If,  howerer,  the  words  be  extended  to  the 
daughter,  and  the  petitioner,  aa  talcing  in  succession 
under  the  will  in  another  sense,  namely,  by  Tirtue 
at  the  proTision  in  the  will  that  the  money 
is  to  be  laid  out  in  land,  and  to  pass  to  the 
heir  and  not  to  the  next  of  kin,  it  equally 
becomes  liable    to  the    duty  upon  personal 
estate  nader  this  Act.    But  if  otherwise^  and 
if  the  words  attach  only  to  the  succession  of  the 
sons,  we  come  next  to  the  proriso  that  "  in  case, 
before  the  moaey  is  actually  laid  out,  any  person 
shall  become  entitled  to  an  estate  of  inhoitance  in 
possession  in  tiie  real  estate  to  be  purchased 
therewith,  the  same  duty  which  ought  to  be  paid  by 
ndi  parson  or  persons,  if  absolutely  enUtted 
theieto  as  personal  estate  by  virtue  of  any  bequest 
thereof,  shall  be  paid  by  such  person  or  persoDS."  I 
ctnnot  ascribe  anyother  meaning  to  these  words  than 
snch  as  they  naturally  import,  and  that  Is,  that  when 
money  is  given,  as  here,  to  be  laid  out  in  land,  and 
aay  psnon  or  persons  bafnre  it  is  actually  so  laid 
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ont  shall  become  entitled  to  an  estate  of  inherittuice 
in  possession  in  the  land  to  be  purchased,  he  or  they 
stuul  pay  the  same  duty  aa  ought  to  be  paid  by  him 
or  them  if  abaolntely  entitled  thereto  as  personal 
estate.  Tbe  petitioner  ia  strictly  and  literally  within 
the  words  of  thia  provision,  for  before  the  money  is 
laid  out  in  land,  he  may  become  entitled  to  an 
estate  of  inheritance  in  possession  In  the  land  to  be 
purchased.  Why  then  shall  he  not  pay,  in  the 
express  language  of  the  Act,  "the  same  duty 
which  ought  to  be  paid  by  such  person  if  absolutely 
entitled  thereto  as  personal  estate  by  virtue  of  any 
bequest  tiiereof  ?"  It  has  been  suggested  that  this 
proviso  applies  only  to  the  first  of  anch  posons  or 
snooessorsDeoomlng  entitled  to  an  estate  of  inherit- 
ance in  possession  in  the  land,  hut  what  is  there  to 
authorise  thia  limited  construction  ?  The  words  are 
not  "  ^e  Jirat  person  or  persona  becoming  en- 
titled," but  **  any  perton  or  personB  becoming  en- 
titled to  an  estate  <rf  inheritance."  The  petitioner 
is  cleariy  a  person  hecuning  entitied  to  an  estate  of 
inheritance  In  the  lands  to  he  povchased,  and  comes 
tiierefore  withui  the  very  words  of  the  proviso. 
And  why  abould  it  be  otherwise  ?  The  Legislature 
plainly  intended  to  impose  this  duty  upon  all 
money  devised  to  be  wd  out  in  land,  until  it 
should  actually  be  so  Isid  out,  and  I  am  at  a 
leas  to  imagine  a  reason  why,  if,  as  has  occnned  in 
this  cas^  two  persons  successively,  of  whom  the 
petitioner  is  one,  have  successively  become  entitied 
to  one  estate  of  inheritance  in  the  land  to  be  pur- 
chased, either  of  the  two  more  than  the  other 
should  be  exempted  from  the  liability  to  this  du^. 
I  think,  therefore,  the  fnnd  in  question  is  dearly 
liable  to  du^  nnder  the  86  Geo.  8,  and  that  there- 
fore tlie  succession  duty  does  not  attach ;  but  I  am 
by  no  means  prepared  to  say  that  if  this  19th  sec- 
tion had  been  omitted  altogether  from  the  Act,  the 
duty  would  not  have  been  payable  by  virtue  of  its 
genoal  provisions  upon  any  money  to  be  lud  out 
in  land  until  actually  so  uiid  out.  The  doctrine 
that  money  is  to  be  treated  as  land,  thiHiflft  long 
established  in  courts  of  equity,  is  in  truth  a  mere 
fiction  and  no  more,  and  founded  upon  what  Lord 
Thnriow  in  PuUm^  v.  Tfa  Earl  ofDorth^ton,  called 
"  the  cant  expression  that  in  equity  what  is  to  be 
done  is  considered  as  done :"  (1  Brown's  Cli.  Cas. 
288  ;  7  Bro.  Pari.  Cas.  fiSO,  H.  of  L.)  This  fiction 
is  imteed  reasonable  and  just  when  applied  to  the 
succession  of  persons  entitled  under  the  limitations 
of  a  will  or  settlement,  because  it  is  necessary,  in 
order  to  give  eEFect  to  the  intention  of  the  testator 
or  settlor  that  tbe  property  ahould  pasa  in  the  same 
line  of  succession  aa  if  it  was  land,  and  therefore,  in 
6&se  of  intestacy,  to  the  heir  and  not  to  the  next  of 
kin.  But  here  the  neceeaity  for  the  fiction  ends ; 
and  why  should  it  be  extended  when  no  such  neces- 
dty  or  reaaon  exists?  Why  should  the  Crown  be 
prednded  from  claiming  in  respect  of  any  money 
wliatever,  while  it  is  in  fact  money,  duties  imposed 
upon  all  personal  estate  by  Act  of  Parliament, 
merely  be^tnse  its  deceased  owner  may  have  directed 
it  'to  be  laid  out  in  land,  when  it  is  remem- 
bered that,  as  thia  very  case  shows,  {ffoperty  clothed 
with  the  trust  may  pass  not  only  through  a  long 
succession  of  persons  entitled  to  limited  iotnests, 
but  from  generation  to  generation,  or  a  auccession 
of  heirs  entitled  to  tm  absolute  interest  in  the  whole 

Coperty  ?  It  cannot  be  supposed  that  the  Legis- 
tnre  intended  to  confer  a  power  upon  anyone  who 
might  think  fit  to  execute  such  a  trust  to  exempt 
his  personal  eatiM  from  duties  to  which  it  ia  liable 
by  law  for  an  indefinite  period  time.  I  am  of 
oiunioD,  that  the  principle  or  equitable  fiction  upon 
which  courts  of  equity  have  so  long  held  that  money 
so  to  be  laid  out  in  land  is  for  certain  purposes  to 
be  treated  as  land,  is  inapplicable  to  the  interpreta- 
tion of  the  stetute  impodng  dntiw  npon  per^opat 
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estate}  Uuit  these  Btatates  mnat  be  read  aeaordii« 
to  the  plain  and  ordinary  meaning  of  the  language 
vhich  the  Legislature  has  used,  and  consegueatly 
that  this  money,  not  baring  been  actually  laid  out 
in  land,  is  liable  to  duty  as  personal  estate  under  the 
Legacy  Daty  Acta.  Yirtually  the  equitable  rule 
ceases  to  apply  where  anyone  becomes  entitled  to 
an  absolute  interest  in  money  to  be  laid  out  in  land, 
and  has  himself  the  power  to  put  an  end  to  the 
trust  by  treating  it  as  money,  and  requiring  it  to  be 
paid  orer  to  himself,  or  doing  any  other  act  testi- 
fying his  election  to  treat  it  as  personal  estate.  This 
was  detenaioed  in  Chichtster  r.  Bickerstaffe,  2  Ver. 
295 ;  that  decision  vas  indeed  questioned  by  Lord 
Talbot  in  Lechmtre  t.  Leehtnere,  Ca.  temp.  Talb. 
90,  and  by  Sir  Joseph  Jeykyll,  in  Ledimtrt  t.  ThA 
Earl  of  Carlisle,  3  Peere  Williams,  221,  but  con- 
firmed by  Lord  Thurlow  in  Pultena/  y.  The  Earl  of 
DarUngton,  I  Brown's  Chan.  Cas.  23S,  and  by 
the  determination  of  the  House  of  Lords  in  the 
eame  case,  7  Bro.  Pari,  Cases,  530  (Tomlin's  edit] 
See,  also,  2  Powell  on  Derlses,  Jarman  on  Wills, 
and  1  WilL  Eiors.,  585.  Lord  Eldon,  in  Whd- 
dale  T.  Partr^gt,  on  appeal  from  the  Master  of 
tbe  Bolls,  8  Vea.  227,  observes,  at  p.  235,  upon 
money  impressed  with  the  character  of  land,  that 
**  to  put  an  end  to  that  impression  it  most  be  shown, 
either  that  the  money  was  in  the  possession  of  a 
person  who  had  in  himself  the  rights  of  both  heirs 
and  executors,  or  be  must  do  some  act  to  denote  a 
change  of  his  intention  as  to  the  devolution  of  the 
property  upon  either."  The  result  of  these  decisions, 
thus  supported  by  the  authority  of  Lord  Eldon,  who 
entirely  approved  of  Pulimey  v.  The  JlotI  of  DarUng' 
ton  (ubi  sup.),  is  to  show  ihtt,  in  the  words  of  Lord 
13inrlow,  **  where  a  sum  of  money  is  in  ihe  hands  of 
one  without  any  otber  use  but  for  himself  it  will  be 
money :  "  (1  Brown's  Chan.  Cas.  238.)  Here,  the 
money  at  the  death  of  the  daughter,  when  the  peti- 
tioner became  entitled  aod  the  duty  attached,  was 
in  the  hands  of  the  trustees  and  not  of  the  petitioner, 
but  I  am  of  opinion  that  neither  the  letter  nor  the 
imrit  of  the  Legacy  Duty  Acta  admits  of  any  dis- 
tiaction  in  the  uablUty  to  duty  between  a 
legal  and  an  equitable  right  to  a  sum  of  money, 
and  that  therefore  the  money  in  question 
was  liable  to  duty  under  the  S6  Geo.  S,  and 
consequently  was  exempt  from  duty  under  the 
1G&  17  Vict.  I  must  here  obserre  that  no  question 
was  raised  at  the  bar  as  to  the  amount  or  rate  of 
legacy  duty  payable  in  respect  of  tida  mcmey,  sup- 
posing it  liable  to  duty  under  the  Legacy  Duty 
Acts.  On  a  question  put  by  myself  to  one  of  the 
learned  counsel  during  the  argument  of  the  case, 
an  answer  was  given  importing  that  the  rate  or 
amount  of  duty  was  not  in  question,  and  would 
easily  be  settled  on  assessment  by  tlie  commissiODers 
when  the  determination  of  this  court  should  be 
made  known.  I  have  not  therefore  looked  into  the 
Legacy  Duty  Acts  with  a  view  to  consider  what 
would  be  the  rate  or  amount  of  duty  to  which  the 
petitioner  would  become  liable,  supposing  him  to  be 
assessed  under  the  Legacy  Do^  Act,  and  not  under 
the  Succession  Du^  Act.  It  may  be  thu  the 
amount  of  duty  woiud  he  the  same,  so  that  he  has 
the  same  interest,  and  is  under  the  same  liability 
whichevOT  way  this  case  shall  be  decided.  But  our 
object  of  course  is  to  determine  what  is  the  law  of 
the  case  on  the  question  submitted  to  us,  and  I 
hare  therefore  confined  myself  to  that  question. 
In  this  view  of  the  case  it  may  be  unnecessary  to 
express  any  opinion  upon  the  question  whether  the 
testator  or  the  daughter  Susan  is  to  be  deemed  the 
"  predecessor  "  of  ^e  petitioner  under  the  Succes- 
sU>n  Duty  Act ;  but  as  a  court  of  appeal  may  hold 
that  this  case  is  governed,  not  by  the  Legacy 
Duty  Acts,  but  by  the  Succession  Duty  Act, 
I  mnit  state  my  t^dnion  to  be  that^  inas- 


much as  the  petitioner  became  entitled  to  tfast 
money,  not  by  reason  of  any  "  disposititxi"  in  the 
will  of  the  testator,  but  by  a  "devolution  by  law," 
that  is  by  the  rule  in  equity  which  operated  on  tin 
transmission  or  "  devolution"  of  the  money  at  law, 
the  daughter  Susan,  and  not  the  testator,  must  be 
deemed  the  "predecessor"  of  the  petitioner,  fram 
whom  his  interest  was  derived,  under  the  16  &  17 
Tict  c.  51,  8.  2.  As  this  is  an  appeal  against  the 
assessment  of  the  petitioner  to  a  duty  under  the 
Succession  Duty  Act,  no  question  arises  upon  the 
rate  or  amount  of  duty  to  which  he  may  be  liable 
under  the  Legacy  Duty  Act,  and  I  therefore  express 
no  opinion  on  that  point.  My  brother  Choonell 
requests  me  to  state  that  he  is  of  opinion  that  this 
case  falls  within  tiie  19th  section  of  the  36th  Geo. 
S,  c.  52,  and  on  this  ground  concurs  in  thinkii^ 
that  the  judgment  of  the  court  should  be  that  the 
succession  duty  does  not  attach.  The  petitiona 
prays  that  the  assessment  of  the  said  com- 
missioaers  may  be  altered  or  varied  so  far  aa  the 
same  makes  the  petitioner  liaUe  to  the  duty  of 
6  per  cent.,  and  it  does  not,  therefore,  make  die 
petitioner  liable  to  the  duty  of  S  per  cent  under 
the  Snccession  Duty  Act,  but  it  means  that  because 
he  is  made  liable  to  the  duty  under  the  Successiou 
Duty  Act,  and  it  is  the  assessment  under  the  Succes- 
sion Duty  Act  which  is  appealed  against,  as  aiq^ears 
by  the  X6th  and  16th  paragraphs  of  the  case,  hecaase 
the  I5(h  paragraidi  states  "That  the  Commisaioners 
of  Inland  Revenue  on  the  3rd  Aug.  1868,  made  an 
assessment  agidnst  your  petitioner,  the  said  Edward 
Floyd  De  Lancey,  whereby  he  was  required  to  pay 
succession  duty  upon  the  ssid  aggregate  sum  (n 
IS,047iL  8s.  IdL Consols, and  certain  dividends  thereon, 
at  the  rate  of  6  per  cent,  on  the  ground  of  the  same 
being  a  succession  to  1^  derived  from  the  sidd' 
Susan  de  Lancey  the  '  predecessor '  (of  a  brother  of 
the  father  of  whom  he  was  a  desoendant).  That 
the  petitioner  by  his  solicitor  delivered  to  the  sud 
commissioners  within  twenty-one  days  after  the 
date  of  the  said  assessment,  notice  in  writing  of  his. 
intention  to  appeal  against  such  assessment.  Ite' 
judgment  of  the  comiwill  therefore  be  that  the 
assessment  of  the  petitioners  to  the  succession  duty 
at  ail  is  ill^al,  and  must  be  set  aside. 

tAs  the  court  were  equally  divided,  a  question 
arose  as  to  the  way  in  which  the  judgment  sboidd 
be  entered,  and  in  the  course  of  a  discussion  on  the 
point  between  thur  LordahipB  and  counsel,  it  waa 
suggested  that  the  Crown  was  entitled  to  maintain 
the  assessment,  Br^well,  B.  bung  of  opinion  tha^ 
as  the  duty  in  any  case,  whether  as  legacy  or  suc- 
cession duty,  was  payalde  at  the  rate  of  5  per  cent, 
the  prayer  of  tiie  petition  must  be  refused.  The 
result,  however,  was  that  it  was  decided  that^^ 
course  usual  in  such  cases  should  be  ad(^iCe4 
namely,  that  the  junior  baroa  should  withdraw  his 
judgment  in  order  to  facilitate  an  appeal  if  desiredr 
and  that  judgment  should  be  given  for  the  peti- 
tioner or  appellant.  The  decision  of  tiie  court 
thenibEeTCs] 

Jtuifftaeat  for  the  cq^>ellant.  (a) 

AttORieys  las  the  appellant,  Totoiumd,  Lee,  and 
HonemtPt,  S,  Princes-street,  WestainsteT»  S.W. 

Attorney  for  the  Crown,  The  SeSeitar  of  IiJi^ 
Beveme,  Somerset-house^  W.C. 
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Hnnu  CoMPAST ;  er  part»  Jackiov. 

Qwyfflijf—  IFinrfiiM^ni — Mimng  eompan^  m  CAs  co5^ 
hook  prindpk — t)m  due  ij/ih^  ecnma^f—  CaUt  due 
tjf  a  Jtardiolitr — AOiim  ^  the  crmtor  at  the  intti- 
gatim  of  the  oompta^  agmnst  the  defcmlting  Aare- 
Aoirfsr— F«n&t  ^  amteat  for  tA«  aacmt  of  eoA 
«R^r — Ptn/mentt  gubatquentlg  made  b}/  thB  compoTty  to 
tke  creditor — Pmiher  debt  incurred  btf  the  eompaxM 
after  lAe  action — Appnpriation  of  pta/ments—Ad- 
wdstion  of  proo/. 

A.  milling  compant/  woe  /onaed  upon  the  cott'bock  prin- 
eiple.  In  Dee.  1865  calls  were  made  on  the  aiare- 
itoiders,  which  B.  and  (wo  of  the  eharehoidtriy 
fiiiied  to  pajf.  In  Feb.  1866,  G  ,v>howaMa  creditor 
nf  the  eomipmif  for  a  ooaitefaniUe  nm,  at  the  intti- 
gatiaa  of  the  coetacmy  eemmneed  a»  oetim  agaiiut 
S,  for  the  ibbt  me  the  eompaxy.  The  ompany 
mme  demvm  by  meane  of  this  aetien  to  comp^  a.  to 
paof  hu  eails.  Wka  the  action  oatne  on  for  trial, 
aM  a  jitry  had  bee»  sworM,  it  leas  arranged  that  a 
vardiet  thoM  be  fbimd  agaoM  H.  for  the  ammnt  <^ 
adh  dee  Jnm  Jum  and  eeettt  aed  this  hamng  been 
dnu,  jttdgnuait  was  entered  vp  against  H.  for  the 
tmomnt  of  the  verdict.  In  May  1866,  G.,  at  the 
instigation  of  the  eompa^,  brought  a  eimihr  action 
agasnet  J.  The  nm  aaimed  in  this  action  incMed  a 
part  of  M<  dAi  claimed  in  the  oHien  ogatMf  B.  as 
wtf  0  a  dAl  ei^eegmenUy  inemred  Igr  the  eaaq>any. 
At  Ae  trial  of  Ais  etemd  action  the  jery  fimatd  a 
verdict  far  the  plaintiff  far  a  nan  which  was  after- 
wards raised  by  the  cowrt  to  7&7l.  Before  fedgment 
coM  be  entered  «p  J.  petitioned  to  wind^  the 
pany,  and  a  windmg-vp  order  was  madcy  md  aho  an 
onbr  to  stay  proceedings  in  the  action  ^  O.  agam^ 
J.  After  the  action  against  J.  varioue  msma  were 
paid  by  the  company  to  G.  These  tmu  txettdad  the 
797L,  bnt  the  evidence  showed  that  the  intntien  qf  the 
canpcmy  tn  pa^ng  tkm  was  to  apply  them  in  die- 
e^eage  of  the  debt  due  to  G.  b^ore  the  action  agmnst 
B.  On  th«  footing  of  such  an  appropriation  a  balance 
remained  due  from  the  company  to  G.^  and  he  carried 
im  a  ebim  ni  the  iBndni9>ifp  for  tiiat  la&MOS,  and 
tiat  cftim  wot  aAnitttd  by  the  VU»-Wmden  of  the 
Stamarief  Court: 

C^KM  ttppealhyJ., 

Seld,  that  the  daim  was  properfy  admitted,  the  company 
kminq  a  right  to  attribute  the  payments  made  by  than 
to  B.  to  the  earlier  debt. 

Hkis  was  an  appeal  bj  .  Jackson,  a  abnebtddar  in 
ttie  above  compaay,  from  a  dacMon  of  the  Vke- 
wvden  of  tJie  Stannariea  Coort,  wheteby  •  claim 
canned  in  by  oiie  Oeake  againtt  the  estate  of  tlie 
eoDMDy,  voich  was  io  tiqmdatioo,  was  admitted 
for  uie  sum  of  460L  The  company  was  a  mining 
company  fonned  upon  tba  cost  bo<dc  print^e. 
In  Dec.  1865,  two  s^arate  calls  respeeti'raly  of  IL 
per  share  were  made  on  the  shardwiderB.  Jaokson, 
the  present  appellant,  and  Hisooek,  another  share- 
holder, failed  to  pay  these  calls  at  the  time  when 
they  were  dne.  The  cosi^NUiy,  with  the  view  of 
compelling  Uiscock  to  pay  hie  calls,  iDSligated 
Hr.  Geake,  to  whan  the  ooinpany  owed  a  consider- 
able sum  for  goods  aontUed,  to  bring  an  action 
agidnst  Hiscocfc  for  tbo  debt  dne  to  him  (G«tke) 
fram  tbe  company.  This  action  was  oommenced  in 


Feb.  1B66,  and  in  it  the  amn  of  24862.  ISs.  6d.  was 
claimed  by  the  planitiff.  This  action  was  set 
down  for  trial  at  the  spring  assises  held 
at  Bodmin  in  1866.  The  cause  having  been 
called  on,  a  jnry  was  awom,  and  the  soUeitarB  for 
the  parlies  tiien  agreed  that  a  Terdict  should  be  f  onnd 
for  which  was  the  amonnt  of  the  calls  dne  by 
Hiscock,  and  the  costs  of  the  action,  and  that  no 
further  proceedings  sbonld  be  taken.  This  was 
done^  and  judgment  was  entand  vp  lor  th«  amaant 
of  the  verdict. 

In  May  1866  a  nmilar  action  was,  also  at  the  in- 
etigation  at  tiie  oranpany,  commenced  by  Qeato 
against  Jadrson,  the  present  appellant,  for  the  aom 
of  9s.  id.  then  owing  from  the  company  to 

Geake.  In  this  sum  was  comprlned  a  part  of  the 
debt  elaimsd  in  the  action  against  Hiscock,  as  well 
as  a  further  debt  tar  goods  sabsec|iientty  supplied 
by  Oeake  to  tiu  company.  Jaokaen  called  on  Ae 
conipaoy  ^ther  to  pay  the  debt  at  to  indemnify 
him  agmnst  the  action,  and  they  in  reply  inforoaed 
turn  that  if  he  paid  tbe  calls  which  he  owed  the 
action  would  be  abandoned.  Tbia  he  cBd  not  Ao, 
and  acoordin^y  tiie  action  wwt  <»,  and  was  set 
down  for  trial  at  the  Bodmin  summer  asiixes  in 
1866.  A  Tsrdict  was  loand  for  4001,  and  mpon  anria 
obt^ied  fay  tiw  plaintiff  thisamoaDt  was  tftarwarda 
increased  to  797L  Before  jadgment  was  entered 
up  Jackson  presented  a  petition  to  wind-tip  tlie 
company,  and  on  tbe  38th  Feb.  1868  a  winding- 
up  rader  was  made.  Anotherorderwasalsomadeto 
stay  all  farther  proceeding  in  Geake'a  aetiim  against 
Jackson.  After  the  action  against  Jackson  had 
been  Mod  the  company  made  Taiteos  payments  to 
Geake,  which  altogether  exceeded  the  sum  of  7971 
Hie  evidence  and  the  accounts  diowed  that  the 
payments  so  made  were  intended  to  be  made  in 
respect  of  the  debt  dne  by  tbe  company  to  Oeake 
before  the  action  against  Hiscock.  Geake  made  a 
io'tiw  windii^np  for  an  alleged  balance  doa 
to  fain  of  6162.  Sa.  5dL  Jat&acm  o^rased  the  admis- 
eioaof  thiadidm,  bat  it  was  allowed  fay  the  Viofr- 
Warden  to  the  extent  of  4602.  Jackaon  a^e^Bd 
from- this  deciaioo. 

Botburi^  Q.  C.  aaA  £.  S.  Ford,  on  behalf  of 
Jackson,  nrged  that  tiie  judgment  in  the  action 
affsfnst  Hiscock  extingoisbed  tbe  debt  due  from  the 
compaiiy  before  that  action,  and  substituted  the 
amount  of  the  verdict.  Then  th»  result  of  the 
second  action  was  conclusive  that  787^  and  no  more 
was  then  due  from  the  company  to  Geake,  and  tbe 
evidence  showed  that  the  payments  since  made  to 
him  by  the  compsny  exceeded  that  sum.  Oeake 
must  stand  in  the  same  position  as  if  there  had  been 
no  winding-aip  order  made,  and  he  had  brought  an 
action  now  against  the  company  as  a  going  concern. 
In  such  action  he  must  have  fuled.  A  creditor 
who  allowed  tiie  company  tomake  vse  of  him  aa  a 
means  of  compdlicg  a  durriialder  to  pay  np  calls 
in  arrear  most  take  the  consequences  of  what  he 
did,  and  this  court  would  not  ud  him  to  escape  from 
any  injury  resulting  from  audi  a  proceeding.  They 
cited 

v.Ho<»n,lS  M.*W.tf4: 
v.flt«^tu,3pea.&  J.33;  31L.T.Bap.47; 
v.irHUon,5W.  B.675; 
ly  on  Partnership  (2nd  edit.)  150. 

De  Gex,  Q.  RoweSffe,  and  Begg,  for  Geake, 
and  for  tiie  offlctal  liquidator,  were  not  called  npon. 

tiOrd  Justice  Sblwth  said  that  he  had  no  doubt 
that  the  Vice-Wanleo  was  tight  in  admitting  the 
claim.  The  facts  of  the  case  were  not  in  di»- 
pate.  [His  Lordship  stated  the  facts.:!  The 
result  of  this  was  that  the  matter  mnit  be 
treated  just  as  if  no  action  had  evpr^been  brought, 

iaaamnch  u  the  pioceg^d!^  (^KW^gl:^ 
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Chu.]  Hbasd  v.  PiLur.    [Chak. 


Sat  BD  end  to  by  means  of  wb&t  wu  done  by 
acksoa  himaelf.  The  only  other  qowtion  to  be 
conddered  vas,  That  was  the  effect  of  the  Jadgmeot 
obtidnedagaiiutHiaoock  in  die  flrat  action.  If  that 
judgment  operated  to  extingaiBb  the  debt  of 
S4m  18«.  8(t  as  between  Geake  and  Hiscock,  it  did 
not  BO  operate  as  between  Oeake  and  the  company. 
The  Bum  of  2i36L  13«.  Sd.  remained  nopaid,  and  tite 
judgment  did  not  amount  to  a  BaUifaction  of  the 
debt.  His  Lordabip  was  of  o[daion  that  after  that 
jodgment  the  company  atitl  bad  it  in  th^  power  to 
attribute  the  payments  which  they  afterwards  made 
to  Geake  to  the  debt  due  to  him  before  the  action 
against  Hiacock,  and  the  evideoce  showed  clearly 
that  they  in  fact  intended  to  attribute  those  pay- 
ments in  that  way.  ThiB  was  shown  by  GeaJce's 
evidence  as  well  as  by  the  acconats  themaelTOS. 
The  reaiilt  was,  that  the  balance  now  claimed  had 
not  been  and  the  claim  of  Geake  was  pmperiy 
admitted.  The  appeal  must  ther^ore  be  zeiaaed 
iritJi  costs. 

Lord  Justice  Giffahd  agreed  with  the  Vioe- 
Wardeo  in  diiapproTing  the  practice  adopted  by 
tiiese  companies  of  Betting  creditors  in  motion 
•gainst  defaulting  shardiolaers.  His  Lordship  had 
DO  desire  to  weaken  the  authMity  of  KiHgr.Hottre 
or  Ex  parte  Hagguu ;  bat  he  was  of  opinion  that 
the  Vice-Warden's  decision  was  quite  consiBtent 
with  those  cases,  because  the  claim  now  made  by 
Geake  was  for  a  debt  incurred  by  the  company 
aitet  the  acUoo  brought  by  Geake  against  Hisoock. 
Jadgment  was  nerer  eateied  up  in  tiw  action 
i^autst  JackaoDi  and  the  proceedings  in  Uutt  action 
were  stayed  in  ooDseqaence  of  Jackson's  own  acts. 
Matten  were  now  in  the  same  position  as  if  that 
action  had  never  been  brought.  Then  the  evidence 
clearly  showed  that  Geake  had  never  in  fact  been 
paid  the  sum  which  he  now  claimed.  The  action 
against  Hiscock  was,  in  trnth*  the  compaqy'a 
action,  and  after  th^  had  made  tue  of  G«w  In 
this  way  it  would  be  most  unjust  for  tbem  now  to 
refuse  to  pay  him  bis  debt  The  evidence  s^afled 
his  Lordship  that  the  payments  afterwards  made 
were  intended  to  be  made  in  satisfaction  of  the 
prior  debt,  and  that  bting  so,  the  debt  now  claimed 
waa  deariy  sttU  due  to  Gei^  and  his  claim  was 
pnmwly  adndtted.  The  appeal  most  be  rtfosed, 
viUi  costs. 

Solicitors!  Hoolta  niStnttf  Grtgory,  Rowdifft, 
and  Co. 

Jfotxiay,  May  8. 
(Befne  the  Lobds  Jitshobi.) 

HbABD  V,  PXLUT. 

^ptcifieptrfommM—AlUgationof  emOraU—Wkat  U 
m/fficuut—AgnemMt  viads  Im  an  agent^Amwia- 
maU^^cgwil  net  aSagtd  to  M  *s  miti^-^^atttU 

A  bin  for  ^teijie  performance  of  an  agreemmt  to  grant 
a  l^te,  which  wot  made  the  jdaintiff,  throHgh  an 
agent,  did  not  ttaU  the  Utter  which  congtituted  the 
aarement,  or  that  there  was  tucA  a  letter ;  bat  m/y 
ihal  the  ageiU  informed  the  plaintiff  that  th»  ieanrt 
had  written  and  tent  a  Utter  agreetni/  to  let  the  pr^ 
nfMf;  butfOMalattr  paragrephof  the  bUt  adeged 
Oat^ageMAadeiUend  iiUothe  tnd  aanemmae 
agent  of  the  plaintiff;  tU  pauagee  eouiltd  footer 
wen 

Hdd  to  conetiOite  a  Mitfficieat  etatment  that  filers  wat 
an  agreement  in  wrtting, 

Beld,  also,  that  it  woe  not  neeeteaiy  that  the  biU  ahould 
MtaU  that  the  ^^lointment  of  the  agent  bjf  the  plaintiff 
was  taritii^. 


Demurrere  on  both  thete  growndt  ven^  oai^rwag  tte 
dednon  of  Haliiu,  V.C.,  ovemUd. 

This  was  an  appeal  by  the  two  defendants  in 
the  suit,  William  Filley  and  Samoel  Sngden,  against 
a  deeitiim  tit  MaUna,  V.C.,  overraiiag  two 
mnrrers  fdr  want  of  equity,  which  they  had  flled 
to  the  bill  of  the  plaintiff. 

The  object  of  the  suit  was  to  have  it  declared 
that  tiie  defendant  Fillev  had  entered  into  a  certain 
agreement  with  the  defendant  Sugden  for  a  lease 
of  a  house  and  premises.  No.  91,  Fore-street,  in  tlie 
Ci^  of  London,  aa  the  ngent  for,  and  on  behalf  d, 
tiie  plaintiff,  and  that  Sugden  might  be  decreed  to 
grant  a  lease  to  the  plaintiff  accordingly ;  and 
that  FUley  might  be  restrained  from  all  dealings 
with  the  premises  otherwise  than  by  the  plaintiff'B 
directions. 

The  bill  alleged  that  <»i  the  22ad  Sept  186S, 
Filley  called  on  the  plaintiff  and  told  him  that  one 
Brown,  the  late  tenant  of  the  house,  had  died  insd- 
Tent ;  that  the  unexpired  lease  (a  year  and  a  half 
only)  would  be  sold  for  a  very  trifling  sum,  and 
that  he  had  ascertained  from  Sugden,  the  owner  (tf 
the  premises,  that  they  wuuld  be  let  for  200^  t 
year ;  tiiat  tiie  premises  would  let  at  an  advauoed 
rmt;  and  that  in  oonsequence  ot  the  illneaa  of  the 
plaintiff  at  the  time,  he  (Filley)  vooM  obtain  aa 
agreement  for  a  lease  from  Sugden,  and  t<a  tiie  sale 
of  tJie  interest  of  Brown,  aa  agent  for  the  pluntiff ; 
and  the  plaintiff  then  authorised  him  to  offer  to 
Sugden  \60L  a  year  as  rent,  for  twenty-one  years, 
and  to  offer  lOOl  for  the  Interest  of  Brown. 

Hut  tiie  plaintiff  sabaeqiientiy  uithoiised  POlej 
to  c^Eer  to  Sugden  a  rent  of  WOL,  and  "  on  or  about 
the  20th  Oct  1868  the  said  WiUiam  Filley  informed 
the  plaintiff  that  Sugden  had  written  and  aent  t 
letter  dated  on  or  about  the  Idtb  Oct."  to  FUleTi 
accepting  the  offer,  and  agreeing  to  let  the  premiaec 
to  him  for  twenty-one  years,  to  commence  at  the 
termination  of  Biown'i  term,  at  the  rent  of  Ml. 
pn  annum.  On  tiie  31st  Oct  186S  an  agreement  in 
writing  was  entered  into  and  signed  by  and  between 
Brown'B  father  and  Filley,  that  Brown's  father 
should  Bell,  and  Filley  should  purchase,  Brown's 
IntereBt ;  and  that  Brown's  father  would  take  oat 
administration  to  his  son,  and  execute  a  legal  ai- 
tignment  to  FlUey. 

The  6th  paragr^^  itf  the  Inll  was  in  these  words: 

The  Slid  Wm.  POlev  eatared  Into  the  giid  agreKnat 
with  the  said  auuie[  8iigd«ii  and  Bobeit  Brown  (» 
hther)  roapactiTaly,  aa  the  agent  for  ai>d  cm  hdutf  of  toe 
plalnnff,  and  be  aftwvarda  paid  the  said  tasi  ol  1001.  totba 
said  Booert  Brown,  on  the  understandlog  tbat  Um  auai 
woold  he  repaid  to  him  by  tiie  ptainUlT. 

That  the  plaintiff  promised  to  Filley  a  gratm^ 
for  acting  as  his  agent,  but  that  FUley,  after  tiie 
agreements,  became  dissatisfied  with  the  amoant 
and  required  a  larger  sum ;  that  the  plaintiff  r^ 
fused  to  comply,  and  subsequentiy  Filley  claimed 
to  have  entered  into  tiie  agreements  with  Sagden 
and  Brown  for  his  own  benSt,  and  not  as  agent  for 
tiie  pluntiff ;  that  before  the  agreements  the  plain- 
tiff asked  Filley  why  he  did  not  himself  take  a 
lease,  to  whidi  Filley  reidied  tbat  he  had  nrt 
c^dtal  to  speculate  with,  and  the  bill  durged 
(paragraph  18)  that  Filley  intended  and  threatened 
to  sell  or  diniose  of,  or  let,  tiie  premises,  and  deal 
with  them  as  his  own  ;  that  in  Nov.  1668  the  plahi- 
tiff's  solicitor  wrote  to  Sugden,  giving  him  notice 
that  the  plaintiff  was  entiUed  to  the  benefit  of  the 
agreement,  wluch  was  altered  into  by  PiUey  aa  lu< 
agoit,  but  in  reply  Sugden  wrote  stating  thattos 
plaintiff  was  a  complete  stranger  to  Mm.  ^ 
prayer  of  the  bill  was  to  the  effect  stated. 

Both  defendants  dnnuited  for  want  of 
and  now  appealed  against  the  rader  of  HaliU)  V*  0. 
overruling  their  demotrera. 

Olam,<lC.Jo^^^^f^0y^^ae 
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.^ipeali,  and  u^ed  that  the  demnrrera  ought  to 
have  been  aUoved,  fint,  because  there  was  in  the 
UU  no  *aDffioient  alle^tion  of  any  written  agree- 
jDent  with  Sogden,  bat  on^  a  atatemeat  (aeet.  4  of 
tbe  UU)  that  "  FiUeiy  had  Informed  the  plajotiff  that 
Sogden  had  written,"  &c. ;  and  sccondty,  that  there 
was  no  allegation  that  Filley'a  appointment  to  act 
-aM  the  plaintiff's  agent  was  by  writing,  and  that  an 
appointment  hy  writing  was  necessary  under  the 
Statute  of  Franda.  On  this  wAut  thw  referred  to 
BoHUtt  T.  Piekengm,  4  Eaat.  577,  note  h; 
1  Cox,  15; 

Lord  8t  Leonwda'  Y.  A  P.  11th  edit  912 ; 
Dale  V.  Hamilton,  5  Hare,  3^; 
l^hr  Y.  Salmon,  4  My.  &  Cr.  134. 

Cotlon,  Q.  C.  and  Berkeku,  in  support  of  the  Vice- 
Cliancelh)r*t  order,  were  directed  to  confine  their 
Argument  to  the  second  point.  Tbey  accordingly 
contended  that  B»rt!ett  v.  PickersgUl  had  no  appli- 
cation, for  here  the  vendor  had  not  assigned,  but  in 
that  case  he  had  executed  a  conveyance  to  the 
alleged  agent,  and  the  bill  was  by  the  alleged 
friacipal  against  that  agent  alone.  They  also 
leferred  to 

WiUia  T.  Waiit,  2  Atk.  71 : 
Lea  T.  N\UtM,  2  Buss.  A  Uj.  53. 

JoBifft  having  replied. 

Lord  Justice  Sblwyk  said:  In  this  case  two 
queatioaa  have  been  raised ;  first,  whether  there  ia 
aaj  aufflcient  allegaUon  In  the  bill  that  an  agree- 
ment waa  in  fact  entered  into  by  the  defaodant 
"SWiSf  in  writio{^  so  as  to  constltuti}  it  an  i^reeinent 
wUdt  could  be  enforced,  having  regard  to  the  pro- 
vinooa  of  the  Statute  of  Frauds  ^  uid,  secondly,  aa 
between  the  plaintiff  and  the  defendant  Pitley, 
whether  there  is  such  allegation  of  agency  as  is 
oooiiatent  with  the  provisions  of  that  statute,  and 
vUch  can  he  mfbreed. 

Witfi  regard  to  the  first  pcdnt,  we  did  not  think 
it  aeeeaeaiy  to  hear  the  respondent's  counsel ;  but 
it  af^ears  to  me  that,  although  there  has  been  an 
nnfortaoate  departure  from  the  common  forme  of 
jdeading  in  this  bill,  atlU  there  is  a  statement  in  the 
4th  saiagraph  relaUng  to  a  letter  which  is  proved, 
irinen  is  so  stated  as  not  to  amount  to  a  positive 
allegaition.  Then  in  the  Stii  puagra^  It  is  stated, 
"The  sud  Wm.  Filley  entered  into  uie  sud  agree- 
ment with  the  siud  Samuel  Sngden  iud  Bobert 
Brown  respectively  as  the  agent  for  and  on  behalf 
of  the  said  James  Rowe  Heard."  And  coupling 
tiut  statement  with  what  is  afterwards  stated  in  the 
liill,  I  think  there  iasuffidentaU^Mion  of  an  agree- 
ment, and  an  agreement  constituted  by  the  letter 
written  and  signed  by  the  defendant  Sugden,  so  as 
to  render  it  impossible  for  him  to  set  up  a  case  that 
there  is  no  contract  in  writing  relating  to  this 
property. 

'nienwith  regard  to  the  agency  of  Pilley — In  the 
ftrtt  place  the  fact  of  the  agency  of  Filley  is  dis- 
tiiK^y  stated ;  llie  said  Wm.  Pilley  entered  into 
tiie  said  agreement  with  the  said  Samuel  Sugden  and 
Bobert  Brown  respectively  as  the  agent  for  and  on 
he^lf  of  the  said  James  Bowe  Heard,  and  after- 
wards paid  the  sum  of  lOO^  to  the  said  Bobert 
Blown,  on  the  understanding  that  the  same  would 
repaid  to  him  by  the  laia  James  Bowe  Heard." 
liow  althoogh  it  mn  be  true  that  he  afterwardi 
^sjpnted  or  questioned  that  agenccr>the  fact  must  be 
taken  as  clear  and  indiepntaole.  Then  this  bill  is 
Inrongbt  into  the  category  of  those  ver;  common 
hilla—a  bill  alleging  a  contract  entered  into  by  the 
owner  of  the  property,  a  contract  by  letter  or 
attreement  in  writing,  bat  that  the  person  with 
miom  be  entered  into  it  was  the  agent  of  the 
jUntiff ;  and  before  that  contract  had  been 
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formed,  a  bill  for  specific  performance  is  filed  by 
'  the  principal  against  the  agent,  and  against  the 
person  witn  whom  ttiat  agent  has  entered  into  the 
contract.  That  is  a  bill  of  a  very  ordinary  descrip- 
tion, and  it  is  a  startling  propoution  to  say  that, 
unless  the  bill  alleges  tlut  the  agencgr  was  con- 
stituted by  writing  to  the  agent,  such  a  bill  cannot 
be  sastained. 

The  only  aathority  which  has  been  cited  in  support 
of  that  proposition  is  Bartlett  r.  PickerigiU.  It  ^ 
pears  to  me  that  that  case  does  not  govern  the  present 
one,  because  that  is  a  case  in  which  the  oonv^ance 
was  executed,  and  in  which  it  appears,  from  the  short 
statement  of  the  case  in  a  note  in  4  East,  that 
the  bill  was  a  bill  by  the  plaintiff  asking  for  a  con- 
veyance to  the  plaintiff  as  against  the  defendant, 
to  whom  that  conveyance  had  already  been  made. 
The  statement  is,  "  Tliat  the  defendant  bought  an 
estate  for  the  plaintiff,  but  there  was  no  written 
agreement  between  them,  nor  was  ray  part  of  the 
purchase-money  paid  by  the  plaintiff.  The  defte- 
dant  articled  for  the  estate  in  his  own  name,  and 
refused  to  convey  to  the  pluntiff,  so  this  bill  was 
broD^fat  to  compel  a  conveyance."  That  is,  after 
the  conveyance  had  been  executed,  the  bill  was  filed 
by  the  plaintiff,  by  one  person  on  one  side,  and  only 
one,  ara  the  def^dant  on  the  other,  seeking  for  a 
conveyance  of  that  estate  from  the  defendant  to 
whom  tiie  conveyance  was  made.  That  entirely 
distinguishes  that  case  from  the  present,  which  is 
an  ordinary  stiit  by  a  principal  bringing  before  the 
court  an  agent  and  the  person  with  whom  the  con- 
tract bad  been  entered  into.  Assuming  the  case  of 
Barthtt  r.  PUJuragill  to  be  good  lav,  it  cannot,  I 
think,  beoonaidered  as  laying  down  any  such  general 
proposition  as  ia  contended  for  by  the  defendants. 
At  all  events,  it  would  be  subject  to  qualifications, 
especiidly  to  those  which  are  mentioned  by  Lord  St. 
Leonards ;  and  it  is  also  subject  to  the  qualification 
established  by  Lord  Hardwicke  in  the  case  referred 
to  of  Wiliu  f.  WmU  in  2  Atk.,  whrae  his  Lordship 
says,  "ISieTe  is  another  way  of  taking  a  case  out 
of  tiie  statute,  and  that  is  by  admitting  parol  evi- 
dence within  the  rules  laid  down  in  this  court  to 
show  the  trust  from  the  mean  circumstances  of  the 
j»%tended  owner  of  the  real  estate  or  inheritance, 
which  make  it  impossible  for  him  to  be  the  pur- 
ohaser."  It  is  not  alt<weth»  unworthy  of  Kinark 
that  the  very  passage  lu.  Jollifle  rtferied  to  in  his 
reply  tends  to  show  something  like  a  state  of  circum- 
stances existing  in  the  present  case,  for  be  says  the 
hill  shows  in  the  eighth  paragraph  that  Mr.  Filley 
said  "  that  he  had  not  capital  to  speculate  with,  ss 
the  said  J.  B.  Heard  well  knew."  I  think,  there- 
fore, in  this  case  we  must  take  it  that  there  is  a 
clear  and  express  allegation  of  the  agency  of  Filloy. 
I  cannot  at  all  accede  to  the  argument  urged  in 
reply,  that  under  those  circumstances,  when  the 
agent  goes  to  the  principal  and  says,  "  I  will  go  and 
buy  an  estate  for  you,"  it  is  not  a  fraudulent  act  on 
his  part  af  terwuds  to  buy  tlie  estate  for  himself, 
and  deny  the  agency.  1  think  that  would  be 
an  attempt  to  make  the  Statute  of  Franda  an 
instrument  of  fraud;  therefore  I  agree  with  the 
judgment  of  the  Vice-Chancellor,  and  I  think  that 
both  of  these  demurrers  were  properly  ovemtled, 
and  both  petitions  of  appeal  must  be  dismissed  with 
coats. 

Lord  Justice  OirvABDsaid:— In  thia  case,aItiioajrii 
the  fourth  paragraph  would  not  amount  to  a  sum- 
raent  allegation  of  agreement  between  the  pluntiff 
and  the  defendant,  I  am  aatisfied  that  when  you 
take  in  connection  with  that  the  fifth,  eighth,  and 
ninth  paragraphs,  there  ia  a  clear  allegation  of 
agreement  in  writing  signed  by  Sugden.^    -w-^  L  > 

That  being  so,  the  only  lotiietiyqueatiAnn^iBat 
which  is  raised  1^  the  case  of  BartUti  t.  PiMa^ 
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and  certaialy  I  must  tsy  there  haa  been  no  con- 
reyance  trpm  Sugden  to  Filley,  and  the  wbde  object 
in  point  of  fact  is  a  bUl  to  enfocce  spedflc  per- 
fomuwce.betTeen  Heaxd,  the  plaintiff,  and  Burden  ; 
and  Plll^  u  hnmght  hen  timply  to  be  bonnd,  and 
nothing  else,  end  no  conveyance  ia  Boaght  from 
him.  I  cannot  help  saying,  as  regards  the  case  <tf 
Bariklt  v.  PickeragtU,  that  it  seems  to  be  qntte  incon- 
flifltent  with  all  the  autboritiea  of  this  coort,  which 
wocaed  on  the  footing  tiiat  it  will  not  allow  the 
Ittatnte  of  FtandB  to  be  made  sa  faistniment  of 
fraud.  Therefore  the  appeal  must  be  dismissed  with 
ooetf. 

Botidtwi  for  the  deomrriiig  d^eiiSants»  W.  T. 
Battaon;  Alfnd  Waiaon. 

SoUdtor  fbr  tiu  plaintiff ,  GwgtEimardEa^. 


WtAmdca/,  MtySB. 
(Bef<ae  Hie  Lobdb  Juancu  ) 
Tatlob  v.  Dowuk. 

Praetiee — AjtpwU  far  ootU  mJg. 

A  bUl  was  JUed  agtUMt  tnaiea  to  eompd  thm  to  atttgn 
ttni  Irmufer  to  the  plaintiff^  eerlaut  tnat  fundi  mid 
pnaoMn.  The  biU  pragtS  tiat  the  (rwtses  m^kt  bt 
ordend  to  pay  the  cottg  of  tAs  suit.  Md&u,  F.C, 
made  a  decra  at  prmfed  for,  and,  being  (ff  tfdnioit 
that  the  conduct  of  the  tnuteee  had  been  improper, 
mdtnd  than  to  pag  the  coats  of  the  mit.  The  true- 
teet  <^ppeated  from  this  decree  so  far  as  it  ordered 
tKm  to  pay  the  coets  oj  the  suit. 

Held,  that  this  being  an  t^tpeal  fbr  costs  oai^  cotdd  not 
be  sH^tainsd, 

The  drmmstance  that,  if  the  costs  had  been  ordered  to 
be  paid  out  of  the  trust  funds,  the  phinti^s  might 
have  appeaJea  from  the  tucree  ao  far  as  it  directed 
pm/maU  of  the  costs  out  of  those  fundi,  was  no  reason 
wAy  the  trustees  should  be  alhnoed  to  <g>peal  from  the 
dtaree  aOuai^  made  on  the  ground  that  the  costs 
ought  to  have  been  ordered  to  earn  out  tM  trust 
fiads. 

Bagot  V.  Bagot,  Dan.  Oion.  Prae.  (4tt        p.  1849, 

Kqtlained. 

This  was  an  appeal  by  the  defMdants  from  a 
decree  of  Malins,  Y.C,  in  so  far  as  it  ordered  the 
defendtotB  to  pay  the  coats  of  the  aatt. 

The  l»ll  was  filed  by  the  plaintiffs,  irtio  were 
vtstme  que  trusteat  against  the  ^eodanta,  who  were 
tnurtees,  and  it  prayed  that  the  def  endanta  might  be 
ordered  to  asaign  to  the  pli^ntiffs  certidn  leaaehold 
premises,  and  to  transfer  to  them  cwtain  stock  the 
subject  of  the  tmst,  and  also  that  the  defendants 
might  be  ordered  to  pay  the  costs  of  the  suit.  Tlie 
Vlce-Oumcellor,  by  his  decree^  ordoed  the  lease- 
holds to  be  assigned,  and  the  stoek  traiufened  as 
prayed,  and,  being  of  opinion  tliat  Ibe  defendaata, 
by  their  improper  condact,  had  rendered  the  anit 
necessary,  he  ordered  them  to  pay  the  coats  of  the 
suit  ap  to  and  including  the  hearing. 

The  defendants  appealed,  and  by  their  petition  of 
a^qteal  asked  to  hare  the' decree  raried  only  ao  far 
as  it  ordered  them  to  pay  the  costs.  They  insisted 
that  the  costs  ought  to  lure  been  directed  to  be  p^ 
out  of  the  troat  funds. 

Montague  Cookaon  opened  the  appeaL 

Obtte,  Q>  C.  and  Graham  Bastings,  on  behalf  of 
respondents,  took  the  preliminary  objection  that  the 
appeal  waa  one  for  coats  only  and  could  not,  there- 
fore, consistently  with  the  established  rule  of  the 
court,  be  entertained. 

Montague  Oxdaon,  for  tiw  sppellanti,  then  cm- 


tonded  that  the  case  fetl  within  one  or  other  tit  the 
exceptiona  to  tiie  general  rule,  that  an  appeal  for 
costs  only  coold  not  be  entertained.  In  tbe  ftrrt 
place,  there  was  the  authority  of  Lord  Oottenham  in 
Angell  T,  Davis,  4  My.  &  Cr.  860,  for  saying  that  in  a 
case  where  the  bill  prayed,  by  way  of  special  relief, 
t^t  the  defendant  might  be  ordered  to  pay  tbe 
coats  of  the  suit,  there  an  appeal  for  coett  only 
could  be  entertained.  Some  doubt  waa  faowemr 
thrown  upon  thb  ground  of  distinction  by  what 
waa  said  by  Lord  Cottenham  in  the  later  caae  of 
Laneadve  r.  Lancashire,  2  Ph.  657.  But  at  least 
thoe  ought  to  be  a  mutuality  1°  the  right  of  appeal, 
and  in  the  preseut  case,  if  toe  coats  the  appMlanta 
had  been  oraered  to  he  paid  out  of  the  trust  estate 
the  idaintiffs  could  then  hare  a^ealed  as  to  ooatt 
only,  it  being  well  aettied  that  such  an  i^peal  could 
be  entertained  when  costs  had  been  ordered  to 
come  out  of  a  particular  fund.  On  this  ground  of 
mutuality,  if  on  no  other,  the  present  a|^»eal  ought 
to  be  entertained.  He  relied  also  upon  Bagot  r. 
Bagott  mentiooed  in  Daniell'a  Ghanceir  Practice 
(4th  edit),  p.  1849.  In  tiiat  case  a  married  wonun 
claimed  against  her  fanaband  a  truat-fuud  wUdi 
was  in  coiut,  on  the  ground  that  it  was  aettied  to 
her  separate  use.  Shadwell,  V.  C.  ordered  the  fund 
to  be  paid  to  her,  and  directed  the  costs  of  the  suit 
to  be  paid  pers<mally  by  the  husband  and  the  truateea 
of  the  setUmieut.  Fnun  this  decree  aeparato  peti- 
tions of  appeal  were  presented  die.hnshaxid  and 
tiw  trustees.  The  reault  of  this  waa  that  tiie 
trustees'  a[q>eal  was  really  one  for  costs  only,  hias- 
mn(di  as  the  question  who  was  entitied  to  the  trust- 
fund  could  have  been  decided  upon  the  husband'a 
appeal  alone,  "niis  objection  was  taken  to  tho  com- 
petent of  thetoustees  appeal,  and,  aotwitlistandiiiff 
this.  Lord  Cottflnham  aUowed  tiie  appeal  to  he 
heard. 

Without  ealUBg  vpon  the  lespoiideBti, 

Lord  Justice  SiLwnisaid  that  the  petition  of  ap- 
peal poasessed  at  least  the  merit  of  candour,  inas- 
much as  it  professed  to  be  an  appeal  for  costs  only, 
and  this  circumstance  threw  upon  tbe  i^>pellanta  the 
omuof  showing  tiiat  the  case  was  within  one  of  th» 
admitted  exceptions  to  the  established  rule  of  the 
court,  that  an  appeal  for  costs  alone  could  not  be 
entertained.  In  the  case  of  Ange/l  v.  Davis,  which 
had  been  referred  to,  tbe  exceptiona  enumerated  by 
Lord  Cottenbam  to  the  rule  that  an  appeal  for  coats 
only  could  not  be  entertained  were  wree  in  num- 
ber (4  My.  &  Cr.  862)— (1)  Where  the  bill  prayed 
by  way  of  apedal  relief  tiiat  the  eotta  of  the  smc 
might  be  paid  by  tbe  defendant;  (2)  Where  tiw 
case  waa  one  in  which  the  Iproceedings  themselrea, 
without  going  into  the  details  of  the  transaction, 
furnished  ^  the  information  necessary  for  tiie  pur- 
pose of  determiniog  the  question ;  (8)  Where  it  wa» 
not  a  case  of  personal  coata*  but  a  case  In  which  the 
oonrt  had  directed  tiwm  to  be  pud  out  of  a  par- 
ticmlar  fund.  In  tiie  later  case  of  Laneai^re  t. 
Lancashire,  Lord  Cottenham  reconsidered  the  first  of 
those  exceptions  to  the  general  rule,  and  then  ex- 
pressed his  omnion  (2  Ph.  662)  that  it  ought  not 
to  be  allowed,  for  tbe  consequence  would  be  that 
emy  bill  would  may  orarassfy  for  costs  in  order  to 
enaUe  the  ^aintUf  to  raise  that  question  on  a^ieaL 
Moreover  HatherleT,  L,  C,  when  Vice-Chancellor, 
in  the  case  of  UmpMtg  r.  TTie  Waveneu  Vallmf  Bail- 
tmy  Gmtpaity,  1  Job.  ft  H.  254  ;  3  L.  T.  Bep.  N.  S. 
404,  considered  Lord  Cottenham'a  opinion,  as  ex- 
pressed in  Lanoa^ire  T.  LaneaAtre,  to  be  sounder 
than  the  opinion  which  be  enreased  In  Aapeff  t. 
Davis  on  tills  point  As  to  the  second  exception 
from  the  general  rule  mentioned,  by  Lord  Cottenr- 

ham  in  AngtU  i^i^^«L5@gM(?" 
the  face  (rf  the  deoree  ara«uled  mnaOh  obrlow 
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enat,  because  it  allowed  a  tniitee  who  had  beea 
gai^y  of  a  breach  of  tnut  to  have  his  coaU  paid 
«itt  flf  the  tnut  fntid.  Tbe  qnettion,  boweTer,  ia 
tbe  Bw»nnt  cue  was  whether  the  coodoct  of  the 
^qpdlanta  had  been  so  improper  that  they  ought 
perHoaily  to  pay  the  costa  of  the  soit  up  to  the 
bearing ;  and  ttie  Vice-Chancellor,  in  the  exercise  of 
lue  discretion,  had  decided  that  they  ought.  The  third 
«xcepdam  mentioned  by  Lord  Cotteoiiam  had  no 
tsfbeai^aa  to  the  pnaoit  oaa^  fbr  the  coiti  had  not 
Iten  ordered  to  be  paid  out  of  a  partlcnlar  fond. 
Jb  the  case  of  Bagot  t.  Bagot,  yrbldx  had  been  bo 
much  reUed  upon,  it  app^red  that  the  trustees' 
petition  of  appeal  raised  the  whole  question  of  the 
lif^t  to  the  tnut  fund,  and  was  not  limited  to  the 
^aettion  of  the  payment  (rf  the  costs  of  the  suit,  and 
the  trasteei^  as  xepreeeBting  all  the  personi  entitled 
to  the  fund,  hadan  interest  in  the  nwject-matter  of 
flu  taiL  That  caie^  therefore^  had  no  application 
to  Oe  present  case.  If  in  erery  case  where  a  trustee 
'    ff  a  creditor  or  a  legatee  asserted  that  he  was 
otitled  to  have  his  costs  paid  oat  of  a  particular 
load,  he  were  to  be  allowed  to  appeal  upon  the 
!    vtBstioD  of  costs  ttlooB,  the  exceptions  to  the  general 
!    nl^  that  there  eonld  be  do  appeal  for  ooets  only, 
woiUd  be  Tery  much  increased  in  nomber.  Hia 
lotd^ilp  had  very  recently,  in  St^  t.  Carnegie, 
20  L  T.  Bep.  N.  &  5,  said  that  he  considered  this 
nle  a  rery  wholesome  one,  and  to  that  opinion  he 
sdU  sdh^ed.    The  present  appeal  did  not  come 
viftm  say  of  the  admitted  sxceptions  to  the  lul^ 
alnist  theneffxe  be  dismissed  with  costs. 

lad  Jostice  Qhtjlhd  was  of  opimon  that  the  rule 
pohititisg  aa  appeal  for  costs  alone  was  an  impor* 
tiBt  lodwholeaonie  rule,  and  that  it  had  been  quite 
CBsa^  hroisn  throagh  by  the  ezceptitMis  which 
Indbeai  sheady  admitted  to  it.  In  the  present 
«seDD  goestion  of  forfeitiiie  was  InTolTed,  the  ap- 
jieBsBttbsTing  been  ordered  to  pay  costs  merely  on 
tbegmond  (rf  their  improper  conduct,  aad  if  in  such 
ate  Aey  were  allowed  to  appeal  for  coats  only  his 
lodilup  could  see  no  reason  why  an  ^ipeal  for 
<smU  only  sfaooLd  not  be  entertained  in  every  case. 
It  wsi  argued  that  if  the  costs  had  been  ordered  to 
be  paid  out  of  the  txnst  fund  tlw  plaintiffs  might 
hsre  sppeaied,  and  that  th^  ons^tto  be  a  mutuality 
in  the  right  of  sppeal,  hat  his  Lordship  oould  not 
secede  to  this  argument.  He  was  not  at  all  disposed 
tD  extend  the  exceptions  established  by  Ajigell  t. 
Satu.  In  Bagot  Bagot  the  merits  of  the  case 
«eK  diseased,  and  as  an  incidental  zesolt  of  that 
^■cnssion  the  troitees  were  put  in  a  better  posi- 
tion ss  to  costs  than  by  tbe  ori^asl  decfee.  lliat 
hid  no  application  to  tiie  prassnt  which 
■Bit  be  dismissed  witb  costs. 

flaBdtuts  for  the  amellants,  Priee,  £s/ftm,  and 
Solicitor  for  the  respondent,  F.  Bolt. 

fYida^  JuJy  16. 

(Before  Lord  Justice  Oifz-ard.) 

Bsowit  V,  Adams. 

Trmmteemtd cettuique  tnal — Breath  of  tnst~-Fo^emng 
tnut  wtmeg — SoUeitor — Money  given  bg  cKmt  to  m 
imwatvti  on  mortgtm  paid  hv  aoHtitor  to  hi*  o«n 
ismhmg  aeooma—Dtalh  ofaotieitor  wiOemt  taMSftii; 
tkewmmtg  «m  mtarlgafft—WkeAef  bahneBOt  bmkert 
earn  is  daimtd  it  jp«w  fcr  ^  ^ent— Banker  and 
tiKloaitr^Appnpnattoit  of  dmwtngs  bg  wMotur, 

TJum^  it  it  a  gaural  rule  that  trust-moRef  mitappUtd 
if  a  trutUe  auL,  if  it  can  he  traced,  be  /olhaed  In/ 
tts  essfai  ^  iras^  it  ts  alio  a  settled  nde  that  m 
a  ftnahii*  aeeaaU  ike  dramiagt  hu  the  aMmtr  art 
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to  be  attributed  to  tie  poj/auntM  nuide  to  the  credit  of 
hii  accoutU  la  tie  order  of  their  date,  ludeee  tkere  6$ 
osf  epe^fie  effn^riation  ^  oHjf  mm  mli»  foidt^ 
kit  cndU. 

7%ere/art,  mAert  a  wKetlor  paid  to  kit  own  geturat 
aeeomt  earmt  (wMonl  making  any  ^tedjk  appro~ 
priation\  a  twn  of  SOOOt  received  bg  him  from  a 
dient  for  the  pvpote  of  bmng  invested  by  him  igwa 
a  nMTtgage,  and  died  mthotit  having  made  the  invetl- 
ment,  it  appearing  thai  hit  drawing  vpon  kit  account 
afier  the  SOOOL  was  paid  in,  exctfAed  the  amomit  of 
vtat  mm  and  tiu  bmanee  (Asa  ttandii^  to  hia  ereAtj 

it  WBOt 

Held  (reverting  James,  V.C.),  that  the  efienf  hku  not 
entitled  to  an  ii^inttion  to  rettratH  the  adminutralor 
of  iht  notiatortfTom  deaKng  mith  the  baJance  to  Um 
credit  at  hit  banka't  at  the  tim»  of  hit  death. 

lids  was  an  appeal  by  the  defendant  Adams 
from  an  order  made  by  James,  V.C.,  granting  an 
injtmction  to  restrun  the  appellant  from  drawing 
upon,  or  in  any  way  dealing  with,  the  balanoe 
staading  to  the  credit  (A  William  Halet  a  solicitor, 
at  the  time  of  hia  death,  with  Masan.  Dnmunondt 
hia  bsnkers. 

Adams  was  the  administrator  of  Hale,  who  died 
on  the  18th  May  1869.  The  plaiotaff ,  Ssnh  Bnrnn, 
was  a  client  of  Hale,  and  she,  in  Oct  1868  gars 
him  a  cheque  on  her  baokcn  for  6000A,  for  the 
purpose  of  his  inTesting  the  aoKmnt  toe  her  npoa 
a  mortgage.  He  never  msde  the  investment.  It 
appeared  that  he  kept  a  banking  account  with 
MesiTi.  Dmnimoad,  thst  he  paid  the  fiOOfNL  to 
his  credit  with  them,  withoat  directing  any  speeifle 
appropriation  to  be  mad^  and  that  it  was  plsced  to 
the  cradit  of  his  sccooat  in  the  ordinary  way. 

At  the  time  the  balanoe  to  Ids  credit  was  abonk 
AOOOL  B^ore  he  died  be  made  other  payments  to 
hia  credit,  to  the  amoimt  of  about  \%S00i,  and 
his  drawlBSs  after  the  6000/.  was  paid  deira  to 
the  time  d  his  death  amounted  to  abont  18,800L 
The  balance  to  his  credit  at  the  tioie  of  his  death 
wss  2700^  or  thereabouts. 

The  bill  in  titin  suit  was  filed  against  Adama 
and  Uie  members  of  Heasrs.  Dnunmond's  firm,  and 
it  prayed  that  it  n^ht  bededared  that  the  balance 
whidi  at  the  tfane  of  Hale's  death  stood  to  hia 
credit  with  Hessrs.  DimnmoDd  was  a  tmst  fund 
i^proiwiated  to  the  iflsintlff,  and  for  sn  injunction, 
to  restrain  Messrs.  Dmmmond  from  parting  with 
that  balance  to  anyone  but  the  plaintiff,  and  to 
restoain  Adams  from  in  any  way  dealing  with  the 
balance^  The  Vice-Chanodlor  having  granted  an 
iqjDnctiaii  aa  shore  muitioned,  Adams  appealed. 

Kay,  Q.  C,  and  T.  A.  Bebertt,  in  sa^rt  of  tiie 
appeal,  contended  that  by  the  anthotity  of  Claytonfi 
cote,  1  Mer.  572,  as  between  banl»r  and  cnttouer, 
the  drawings  on  the  costomer's  account  were  to  be 
attriboted  to  the  payments  msde  to  his  credit  in  the 
Mder  of  their  date,  in  the  absence  <tf  any  spedflo 
^tpropiiatioa  of  any  snm  paid  in.  And  it  omld 
make  no  diffemce  that  any  snm  psid  in  to  tbe 
general  account  was  in  f set  tnist  money.  This  wss 
dearfromi'simsj/T.  AM  4D.M.  6a.873.  In 
the  present  esse  it  was  clear  from  the  evidenee  that 
no  spsciflc  appcoiffiation  was  made  <rf  the  6000£,  but 
that  it  was  paid  to  the  gansrsl  credit  of  the  acconnt 
in  the  ordinary  way,  and  that  being  so,  the  acooont 
showed  that  it  iras  all  drawn  out  by  Hale  before  his 
death.  The  {riaintiff  in  the  present  suit  could, 
thertihw^  have  no  spedBo  elum  to  the  bdance^  and 
the  injunction  oi^t  not  to  hare  been  gimkted. 
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tiff,  Tilled  that  it  waa  the  da^  of  Hale  to  have 
kept  the  HOOOL  diatinct  from  hia  own  moD^y*,  and 
that  he  mnit  be  taken,  therefore,  to  hare  intended 
to  draw  in  tin  firat  butasce  upon  the  moneyt  which 
woe  hia  own,  and  not  upon  the  truat  money.  The 
Injunction,  at  any  rate,  waa  only  granted  to  protect 
the  mon^  notil  the  hearing  a  the  canie.  Th«y 
endearoored  to  diatingoiah  PaauM  v.  IhffeS,  and 
they  cited 

Lord  OhediBorih  t.  SiiwardM,  8  Tea.  46  j 

Lv^tmv.  White,  15  Tee.  482 1 

Taylor  v.  PIu»i«r,  3  M.  &  S.  562. 

Withont  calling  for  a  reply, 

Lord  Joatice  Giffasd  aaid  that  if  there  were 
any  reason  to  euppoie  that  the  plaintiff  at  the 
hearing  of  the  cause  would  be  able  to  eatablish  a 
better  caae  than  ahe  could  now,  he  would  continue 
the  Injunction.  But  it  waa  clear  that  the  plaintiff 
bad  made  the  best  case  she  could.  Hie  facta  of 
tin  otM  were  very  aimple,  and  it  was  plain  from 
the  eridenoe  that,  if  the  50007.  were  not  trust 
mon^,  it  must  be  treated  as  having  been  drawn 
out  by  Hale  before  his  death.  It  had  been  argued 
Hiat  PamtU  t.  DtffiM  was  not  an  authwity  for  say- 
ing that  tniat-mon^  paid  by  a  trustee  to  hia  genenl 
Iwnking  account  must  be  treated  in  the  aame  way 
as  any  other  money  so  paid.  There  could  be  no 
question  that  at  law  the  60001  waa  extinguiahed  as 
a  debt,  and  it  would  be  rather  a  strange  thing  if, 
being  extinguished  at  law,  it  could  be  aliTe  in 
equity.  It  waa  a  different  case  from  that  of  truat- 
money  placed  by  a  tmatee  in  a  box  with  mone^  of 
hia  own,  the  caae  to  which  many  of  the  obserrationa 
of  Kni^t  Bnice,  "LJ^  in  Pmn^  v.  Deffett  referred. 
Now,  at  n.  88S  of  4  D.  M.  &  G.,  Knight  Bruce,  L.J. 
■aid,  "When  a  trustee  paya  trust-money  into  a 
bank  to  his  credit,  the  account  being  a  simple 
account  with  Umself,  not  marked  or  durtfngnidied 
In  aoy  other  manner,  the  debt  thna  convtitnted  inm 
the  bank  to  tiim  is  one  wluch,  as  long  aa  it  remaina 
due,  belongs  specifically  to  the  trust  as  much  and 
as  effectoally  as  the  money  so  paid  would  have  done 
bad  it  spedflcally  been  placed  by  a  trustee  in  a  par- 
ticular repository  and  so  remained ;  that  ia  to  say, 
if  the  specific  debt  ahall  be  claimed  on  b^alf  of 
the  oertKu  qia  tntstent,  it  mnat  be  deemed  apecifi- 
cally  thdra,  aa  between  the  trustee  and  his  execu- 
tors and  the  general  creditors  after  hia  death  on 
the  one  hand,  and  the  trust  on  the  other."  That 
would  be  the  case  here  if  no  part  of  the  SOOO^ 
had  been  drawn  out.  But  then  at  p.  884  Enight 
Bmee^  L.  J.  went  on  to  say,  '*This  state  of  things 
would  not,  I  apprdieod,  be  raried  by  the  dream- 
stance  of  the  bank  holding  alao  for  the  trustee,  or 
owing  also  to  him  money  in  every  sense  hia  own. 
It  may  be,  however,  and,  as  I  think,  is  true,  that 
cheques  drawn  by  a  trustee  in  a  gener^  manner  upon 
the  bank,  would  for  every  purpose  be  ascribed  to 
and  affect  the  account  in  the  manner  explained  and 
laid  down  by  &t  W.  Grant  in  (^aytan'M  case.  The 
principles  there  stated  would, -I  conceive,  be  appli- 
cable DOtwithstandiog  the  different  nature  and 
character  of  the  aums  forming  together  the  balance 
due  from  the  bank  to  the  trustee,  whatever  the 
pnrpoeea  and  objects  of  the  cheques.  Supposing, 
however,  the  bank  to  appriae  the  customer,  or  the 
eostoaier  to  apprise  the  bank,  contemporaneoualy 
or  irith  due  dispatch,  of  an  intention  to  ascribe  and 
apply  a  cheque  in  a  manner  out  of  the  ordinary 
course,  that  possibly  might  make  a  difference 
or  raise  a  queation."  Then  in  Uie  aame  case. 
Tomer,  L.  J.,  at  p.  391,  said :  "  We  most  see,  how- 
ever, wbeUira  the  law  does  not  furnish  tlie  means 
of  meeting  even  the  difficulty  arising  from  such  a 
continued  suies  of  moneys  paid  in  ud  drawn  ouL 
I  think  tliat  it  does.     I  ta^  It  tn  >m  now  well  Mttled 
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that  moneys  drawn  out  on  a  banking  account  are  to 
be  aniUed  to  the  earli^  items  on  ue  onnsite  nde- 
of  the  aooounl  By  eveiy  piymentwbidi  lu  msbs 
the  banker  discharges  so  much  of  the  debt  iriudi  be 
firat  contracted.  If  that  debt  arose  from  tmrt 
moneys  paid  in  by  the  customer,  so  much  of  those- 
moneys  is  paid  off,  and  uoIms  otherwise  invested  on 
account  of  the  trust,  falls  Into  the  cuitomer'a 
general  estateL  and  is  loat  to  the  bust,  because  it 
cannot  be  distmgniafaed  fnan  the  genenl  estate  of 
whidi  it  has  been  part  If,  on  the  other  hand,  tiie 
earliest  debt  due  from  the  banker  arose  from  the 
customer's  own  moneys  paid  in  by  him,  that  debt  Is 
pro  tanU)  discharged,  and  the  trust  nioneya  subse- 
quently paid  in  remain  unaffected.  The  ssme 
ivinci^  mos  through  the  whole  account;  eadi 
Bum  drawn  out  goes  to  discharge  the  earliest  debt 
due  from  the  banker  which  is  remaining  uopaid;. 
and  thus,  when  it  is  asontidned  wtiat  moneys  nava 
been  paid  in  belonging  to  the  truat,  it  becomea  dear 
to  what  portion  of  the  balance  which  remains  the 
trust  eatate  is  entitled."  Then  further,  at  p.  S93,  his 
Lmrdahip  said:  "The  master's  opinion  appeals  by 
hia  report  to  be  founded  upon  this  priodple— thst 
the  sums  dnwn  out  by  Green  on  his  private  aeoonnt 
ought  to  be  attributed  to  the  sums  pidd  in  by  him. 
on  that  aeoonnt,  without  reference  to  the  order  in 
which  the  sums  were  paid  in  or  drawn  out,  and  the 
case  of  Pinkett  v.  Wrig^,  2  Ha.  120,  was  dted  in 
support  of  that  [ninciple ;  but  the  case  of  Piaba 
V.  Wright^  in  whidi  I  fully  concur,  i^  I  tUak. 
materially  distinguishable  from  the  present 
PiiAittt  V.  Wriahi  was  the  simple  case  of  a  person 
having  shares  in  his  own  right  and  alao  as  a  trustee^ 
and  sdling  some  of  the  shares,  and  the  court  hell 
that  tiie  shares  which  were  sold  must  be  taken  to  be 
those  to  wliich  the  party  was  entitled  in  his  own  ri^t. 
There  waa  no  conrae  of  dealing,  no  bankers'  aeconnt 
to  be  consid«ed  in  Finkttt  v.  Wright.  Kow  Qreeo 
<^ned  and  kept  the  banking  accounts  upon  As 
usual  fdoting,  and  the  pMotiff  taking  the  benefit 
tlie  accounts  cannot,  as  I  think,  be  entitled  to  alter 
their  character.  Adopting  them  for  the  pur- 
pose of  establishing  his  demand  against  Green's 
estate,  he  must,  I  think,  adopt  them  with  sS 
Hixax  incidents,  one  of  which  is  that  the 
moDeys  drawn  out  are  to  be  applied  to  the  nKKKijs 
first  paid  in.  Upon  any  other  footing  this  conse- 
quence would  follow :  tliat  a  debt  which  bad  beat 
extinguished  at  law  b^y  the  course  of  payment 
would  be  revived  in  equity  by  an  alteration  in  that 
coarse.  Indeed  it  would  follow  that  in  all  cases 
where  trust  moneys  were  pidd  by  a  trustee  iato  a 
bank  to  Ids  own  private  account,  th^  must  be  bdl 
to  have  remained  there  so  long  aa  the  trustee  may 
have  had  moneys  of  liis  own  in  the  bank  to  answer 
his  draits,  whatever  may  have  been  the  dealings 
upon  the  account,  and  however  long  it  may  have 
contiooed.  To  apply  tlie  principle  of  PinkUt  t. 
Wridit  to  such  a  case  as  the  present  was,  in  a? 
oidnion,  an  unwanaQtable  exteusimi  of  that  prai- 
cipl^  and  certainly  it  would  be  attended  widi  w 
greatest  incoaTenience."  Hiat  caae  was  a  plsia 
authority  for  the  present  as  directly  in  point  as  it 
was  possible  to  conceive.  Then,  again,  in  frxA  r. 
Carthnd,  2  H.  &  M.  4X2,  Hatherley,  L.  C,  wbaa 
TuwChancellor,  said,  "  In  Pennell  v.  DeJ'di  part  of 
the  trust-fond  had  been  paid  into  a  bank,  but  it  was 
not  ear-marked,  and  was  wiped  out  by  8abieqDeii| 
drawings,  and  the  whole  ultimate  balance  could  not 
be  fixed  with  the  trust,  any  more  than  a  second 
1000/.  of  stock  which  a  trustee  might  ha^  » 
acquire  after  selling  1000/.  of  trust-etock  un 
speodiog  the  proceeds.  So  long,  however,  "  ™* 
fund  can  be  traced  the  trustee'cannotaMerthIsi»ra 

titietoit."  Botbilboae  n^busM>^C@IVli^ 
to  the  present  case,  and  U  authorifies  ever  wm 
tn  hA  Mndinir  thraw  mnat  he  taken  to  beSOi 
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«ven  without  aathority  his  Lordship  coald  oot  have 
Imitated  in  cotning  to  the  same  conciiuion.  If  the 
injnoctioo  were  coDtiaaed  the  only  result  would  be 
to  remit  the  parties  to  a  very  useless  litigation. 
The  order  of  the  'Vice-Chancellor  must  be  dis- 
charged, and  an  order  made  refusing,  with  costs, 
the  motion  for  an  injunction ;  but  there  would  be  no 
coats  of  the  appeaL 

Sdidton  for  the  appellant,  W.  BiuAeocL 

St^ton  for  the  plaiotiff,  Smr  and  GriWe. 

Jk^  Hand 28. 
(Before  the  Xobd  Chjlkobllok  (Hatberiey). 
OnuBTO,  Onsnr,  ud  Coxpaxt  (Luuxbd)  r. 

GUKMET  JlJID  UtHBBB. 

DtmtOTV — BiB  bu  company  agairat  iU  dirtctort — 
Brtadt  <^  tnat  kf  diretion—Companiet  Act  1862. 

-4  biS  woM  JiUd  on  bthalf  of  0.  G.  and  Co^  a  limited 
compamf  in  course  of  being  wound^vp,  agaiiut  iia 
^rieUn,  udaag  to  reader  Uum  Uabk  Jar  ittghci  of 
duty  and  bnaen  of  tnut  in  having  earned  o»t  the 
potoen  given  them  bg  ths  conq>ang  in  purchasing  the 
busimest  of  the  old  Jvm  of  0.  Gr.  md  Co^  when  Ikey 
knew  that  that  firm  was  inaolwent ;  and  alao  for 
kavi»g  neglected  to  obtain  a  sufficietU  guarantee  by 
thai  Jin*,  or  a  mottgage  of  the  private  estates  of  the 
pariMtrt,  to  weam  or  make  good  (Ac  differaice 
MfHWa  what  they  hiew  to  be  tie  aOiud  and  the 
mmimai  value  of  the  ostsCi  <tf  the  old  Jim. 

Dsamw,  on  {A«  grmad  that  it  wot  tnooMpeteiK  Jw  a 
tampamf  to  sua  iu  ovn  directors  for  breaA  of  trust  ,■ 
that  tAe  ptoper  remedy  was  by  action  at  kao  Jor 
images,  and  that  if  the  Court  of  CSuaeery  omld 
give  ttXf  relief  it  was  under  the  nacAtwiy  of  the 
Coe^mee  Act  1662,  aUowtd; 
£erertu^  the  order  ^  MaHns,  V.C. 

This  was  an  appeal  by  the  defendants  from  an 
order  of  Vice-Chancellor  Malins,  overruling  a  de- 
moner  to  a  bill  filed  ia  the  name  of  the  company, 
Orerend,  Gamey,  and  Co.  (Limited),  against  the 
lliM  directors  of  the  company.  Thomas  Augustus 
GU)b^  one  of  those  directors  had  howeror  died,  prior 
to  the  institution  of  the  suit,  woA  his  ezecntors 
were  accordingly  made  defendants.  The  m^u 
grooud  of  GompUint  alleged  by  the  bill  was  that 
the  directors  had  exceeded  their  antbority  in  com- 
pleting the  porcbase  of  the  business  without  due 
commanication  with  tbo  shareholders,  and  tltat  they 
Mrs  anrare  at  tin  time  of  the  insolvency  of  tlie 
oU  flftn.  Ttie  four  sairiTing  directors  bad  sub- 
mitted to  answer  the  bill,  but  the  executors  of 
Gibb  had  put  in  a  general  demurrer,  to  the  effect 
that  the  company  was  not  competent  to  sue  its  own 
directon ;  that  the  remedy,  if  any,  for  the  negli- 
gence charged,  wliich  was  in  the  nature  cd  a 
conunoa  tort,  was  by  an  action  at  law ;  and  tliat 
«ven  if  tiie  Court  of  (Sumoery  could  ^ve  relief, 
the  ai^lication  should  hare  been  by  summons 
uiuler  the  Companies  Act,  and  not  by  bill.  The 
facts  and  arguments  are  fully  set  forth  in  tlie  pro- 
ceedings before  the  Vice-ChancellcH'  (reported  20 
L.T.Bep.N.S.  662). 

Br  K  Pdmer,  0.0,  G&me,  0.0^  and  B,  M.  Jade- 
aoM,  for  the  appdlants. 

Cotton,  Q.C.,  and  Ferrers  for  the  plaintiffs. 

Hie  following  authorities  were  cited : — 
Oakes  r.  Tvrquand,  19  h.  T.  Bep.  N.  S.  808 ; 
Turquandv.MarskaU,  18  L.  T.  Bep.  N.8.885; 

L.Bep.6Eq.  112; 
BtmUmo  t.  Wiekkam,Z  De  O.  A  J.  804 i 
Oroiksy  T.  JW  (iT  mdes,  4  Giff.  314  i 


Powell  ▼.  Aiken,  4  K.  A.  J.  343 ; 
Choffitable  Corporation  t.  Sutton,  2  Atic  400 ; 
Lansdovme  v.  Lansdoume,  1  Madd.  116 ; 
Sawym-  t.  Ooodmin,  15  M.  &  W.  1008  ; 
fitgwiy^  Praetieal  Knowledge  t.  Aibott,  2  Bear. 

Without  caUing  for  a  reply, 

The  Lo&D  CHASCBLLon  (Hatherley)  said :— I 
have  rery  carefully  considered  the  case,  and  it  does 
not  appeal  to  me  tliat  the  bill  can  be  sustained  as 
against  the  demurring  defendants.   The  bill  im  one 
of  a  very  singular  character.    It  endeaTours  to 
raise,  and  I  have  no  doubt  does  raise  properly  and 
fairly,  the  case  that  is  in  dispute  between  the  two 
parties,  not  OTer-colouring  or  over-stating  any  of 
the  UMtten,  bnt  simply,  I  presume,  from  the  mode 
in  .wliich  it  is  framed,  stating  the  exact  facts,  and 
tiiose  exact  facts  being  so  stated,  it  oomes  In  sub- 
stance to  this— that  the  gentleman,  Hr.  Gibb,  whom 
the  demurring  defendants  repreaent  as  his  personal 
representatives,  was  a  person  who,  acting  as  a 
director  of  a  company  wmch  hod  been  formed,  and 
who  DOW  are  in  truth  the  [daintiffs  in  the  present 
proceedings,   bought  for  them  that  which  they 
formed  tiiemselves  into  a  company  to  buy,  samdy, 
a  certain  business  of  Overend,  Gnmey,  and  Com- 
pany ;    yet  that  bujring  that  business,  though 
fully  auUiorised  to  buy  it  on  such  terms  as  might 
seem  to  him  and  hia  co-directors  to  be  just  and 
proper,  buying  it  also  with  certain  guarantees 
which  they  were  authorised  to  take  and  accept,  at^ 
in  no  way,  tiierefore,  exceeding  the  povrer,  at  all 
events,  literally,  it  ii  said  that  Mr.  Gibb  so  exo- 
cised  this  function  of  purchasing  on  behalf  of  tiie 
company  which  was  to  be  formed,  as  their  agent 
and  on  ttieir  behalf,  that  he  has,  by  hia  imprudence 
(for  it  ia  not  put  any  higher— the  Vice-Chaacellor 
himself  says  so,  and  I  think  that  is  truly  the  result 
of  the  bill^  made  a  very  burdensome  purchase^  and 
has  fixed  the  company  in  consequence  with  a 
very  heavy  loss,  and  the  bill  seeks  solely  on  that 
ground — want  of  wisdom  and  want  of  judgment 
in  the  proceedings  which  he   has   t^en  with 
reference  to  the  purchase  of  the  property  —  to 
fix  the  defendants  with  the  consequences  of  that 
want  of  wisdom  and  that  error  of  judgment.  It 
does  not  aTer,  from  the  banning  to  the  end,  tiiat 
there  was  any  fraud  on  his  part ;  and  indeed,  from 
the  averments  in  the  bill,  it  must  be  almost  taken 
to  be  impassible  that  it  should  be  so,  because  he 
himself  is  a  purchaser,  he  has  an  interest  in  the 
concern ;  «id  I  canaot  put  the  case  in  that  respect 
either  more  high  in  faraurof  the  demurrinv  parties^ 
or  more  adTersely  to  the  bill,  than  by  stating  the 
conclusion  to  which  the  Vice-Chancellor  came,  and 
in  which  I  entirely  concur.   He  says,  "  There  is  no 
charge  of  anything  involving  personal  misconduct 
in  the  conduct  of  the  directors  in  making  tiie  pur- 
chase of  this  business,  or  that  they  intended  to  do 
otherwise  than  discharge  that  which  they  thought 
their  duty  to  the  shareholders  who  had  joined,  or 
who  were  likely  to  join,  the  company."  Therefore, 
it  is  to  be  taken  that  this  gentleman  at  all  events, 
Mr.  Gibb,  who  was  not  one  of  the  original  partners 
in  Overend,  Gumey,  and  Company's  concern,  has 
done  nothUig  more  than  that  which  he  be- 
lieved to  be  we  proper  discha^  of  his  duty.  The 
bill,  however,  oontalni  avermenta  which  tend  to 
show  that  in  so  discharging  his  duty,  he  has  acted 
in  a  manner  which  has  entailed  great  loss,  owing 
(as  the  bill  puts  it)  to  circumstances  and  facts 
which  vrera  brought  to  his  knowledge,  and  which 
ought  to  have  deterred  him  and  his  co-directors 
from  entering  into  this  purchase  which  they  bad 
been  authorised  to  make  on  behalf  (tf  the  company. 
Accordingly,  the  bill  charges  that  v^^eavy  iosies 
had  been  sustained,  and  ei^^ 
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Hr.  Gibb  and  his  co-diiccton  jointly  and  WTerally, 
"to  make  good  and  pay  to  tbe  plidatifF  compaoy 
tbe  amount  of  the  loss  whicb  tbey  had  sustained, 
and  to  indemnify  tbem  against  all  socb  furtber  loss 
as  they  may  sustain  by  reason  of  their  baring  pur- 
chased the  said  good-vill  and  assets,  and  having 
undertaken  the  liabilities  of  the  said  ^m  of  Overend, 
OuTD^,  and  Compaoy.'*  Now,  it  leeins  to  me  that 
the  oaae  here  dlvraes  itself  into  two  brancbea,  and, 
with  respect  to  one  branch  of  the  case,  I  confess  I 
Oink  ft  IS  quite  impossible  for  a  bill  to  be  sustained 
in  this  court ;  and  that  whaterer  remedy  there  may 
be,  would  be  by  an  action  for  negligence  for  such  loss 
M  haa  accrued  in  consequeoce  of  tbe  debts  and  lia- 
bsUties  which  hare  fallen  upon  tbe  new  company 
imapectire  of  the  loss  of  thdr  capital,  becauae  it 
appears  to  me  that  those  two  matters  are  entirely 
distinct.  It  may  be  said,  and  I  am  not  prepared  at 
proeent  to  say  that  I  should  not  require  a  good  deal 
more  consideration  if  the  case  had  rested  upon 
that  alone,  that,  to  the  extent  of  ^e  caiatal 
plaoed  in  Hie  directors'  haods^  Hr.  CHbb  and  his  co- 
directors  are  responsible  to  the  shaieludders  for  that 
sum  of  money  so  placed  ta  tb^  hands,  following 
the  case  before  Lord  Hardwicke,  Th«  (^aritabh 
Corporaiion  t,  Sutton,  by  which  it  would  be  possible 
for  this  Court  to  hold,  that  if  a  certi^n  body  of 
peqde  placed  a  giren  sura  of  oumey  in  the  hands  of 
antmer  to  be  lidd  on^  and  he  lays  out  that  money 
in  such  a  manner  that  he  can  be  said  to  be  guilty  of 
a  breach  of  trust  towards  them,  he  may  be  answer- 
able for  the  amount  of  money  so  ^aced  in  his  hands, 
and  which  has  been  so  wasted.  That  is  one  view  of 
tbe  cose.  But  how  can  it  possibly  be  held  in  this 
oonrt  that  they  are  further  to  be  pursued  by  the 
plaintiff  io  respect  of  all  liabiUties  that  hare  been 
occasioned  by  the  property  fai  which  the  money  was 
inrested  being  a  danmosa  heBredittu  beyond  the 
amount  of  the  property  lost,  namely,  occasioning 
other  losses,  other  debts,  and  other  liabilities,  to 
tliose  who  BO  entrusted  the  money  to  him  ?  To  say 
that  he  can  be  pursued  in  this  court  for  tibat 
defralt  or  negligence  is,  it  seems  to  me,  in  the 
absence  of  any  fraud  of  course,  a  proposition  ex- 
txamely  difficmt  to  sustain.  All  Uie  loss  in  the 
shape  of  UabiH^  beyond  the  250,000^  which  they 
may  be  supposed  in  this  case  to  have  had  in  thdr 
hands,  I  apprehend  would  form  the  proper  sub- 
ject dt  an  action  for  negligeno^  if  they  thought 
they  could  maintain  sacb  on  action  in  the  absence 
erf  any  frand  being  chaiged ;  and  the  consequence 
of  lliat  would  be  that  &e  present  gentlemen,  the 
eaecutcffs  of  Hr.  GHbb,  could  not  be  pursued  either 
at  law  or  in  equity.  It  certainly  seems  to  me  not 
in  equity,  with  reference  to  any  such  loss  as  that 
wUdi  I  have  last  mentioned.  However,  I  hare  now 
to  consider  tiie  case  (which  Is  the  most  faTonrable 
view  in  which  I  can  pnt  it  to  the  phintifrB)  as  so 
much  money  placed  at  the  dispos^  of  Hr.  (Hbh 
and  the  othos,  to  be  lidd  out  on  behalf  of  the  Com- 
pany. Then  I  have  to  consider  whether  or  not  the 
charges  in  the  bill,  in  that  point  of  view,  amount  to 
such  a  breach  of  trust  as  should  induce  me  to  say 
that  Hr.  Oibb^  or  his  personal  rei^esentatiTes,  are 
liable  in  respect  of  uut  breach  of  trust  list  this 
waste  that  has  token  place  in  the  Company's  assets. 
Now,  here  tbe  cose  is  one,  I  may  almost  say,  of  first 
Impression ;  because  all  the  cases  which  we  have 
hitherto  had  iiare  not  been  cases  of  parties  lutriog 
full  power  to  do  all  they  hare  done,  and  being 
held  to  hare  done  it  imprudently  or  unad- 
visedly ;  but  ^ney  have  been  cases  in  which  fraud 
has  been  alk^ed.  They  have  been  cases,  not  of 
sniti  by  the  company  to  get  back  the  assets  of  the 
company,  but  cases  of  suits  by  individual  share- 
holders, who  say  that  they  hare  been  induced  hjr 
tiie  fraud,  by  the  misrepresentation,  and  miscon- 
docfeof  tiwduectOTBtobeaHDe  shaidwlders  in  tiie 


company.   And  one  of  two  things  they  bavetried — 
dther  to  make  the  directm  personally  responriUe 
for  the  moneys  that  have  been  so  obtained  from 
them,  as  they  say,  by  fraudulent  misrepresentstioa;. 
or,  what  is  more  common,  they  have  tried,  as  in  the 
case  of  Oalaa  t.  Turquandy  and  cases  of  tliat  kind, 
to  escape  from  the  contract  altogether,  and  to  be 
liberated  from  their  position  in  the  company,  and 
have  their  names  struck  out  from  the  company'^ 
list  as  having  been  brought  into  the  company  by 
fraudulent  acts  on  the  port  of  those  who  werc^  tor 
that  purpose,  to  be  taken  as  the  agents  of  the  com- 
paoy.  But  such  a  ca  e  as  this,  namely,  a  bill  \if 
the  company,  saying,     We  have  employed  our 
agents  to  pnrehase  kut  ns  a  oertiUn  property,  onl 
they  hare  not  misconducted  themselTea  in  any  way 
with  reference  to  fraud,  but  they  have  misoondnctdl 
themselves  in  purchasing  that  which  it  was  unwim 
and  imprudent  for  them  to  purchase,"  is,  uoder  tbe 
circumstances  of  the  case,  to  my  mind,  cme  of  first 
impression.     Now  just  look  at  it  as  regards  tho 
character  (rf  the  purchase  which  these  gentlemen 
are  empowered  to  moke,  lliey  are  not  to  bnyoa 
estate  where  they  might,  no  doubt,  be  held  guilty  of 
such  an  amount  of  gross  negligence  which,  if  not 
actually  amounting  to  fraud,  would  be  such  as  this 
court  might  make  them  responsible  for,  in  their  cha- 
racter of  trustees,  to  their  ouluis  que  trust.  Buttlus 
is  the  case  of  the  purchase  of  that  which  must  of  itself 
be  extremely  specuh^ve.  Everybody  knows  that  all 
classes  of  trade  ore  very  epeculatire,  and  tbe  trade 
of  a  bill  broker  cannot  oe  considered  as  the  least  so. 
That  being  so,  the  authority  they  receive  is  to  be 
found  in  ^e  articles  of  association  and  the  memor- 
andum of  Bssociatioa,  which  are  set  forth  and  wfaidi 
I  thanfoxe  deal  witii  in  the  first  hictonoe.  The 
manorandnm  of  association  is  this:  There  iaajolDt 
stock  company  to  be  formed,  and  the  persons  to  fonn 
it  are  to  be  certain  persons  who  are  tbe  old  partners 
in  the  bank,  togetiier  vrith  certain  new  person^ 
among  whom  is  Mr.  Gibb,  who  was  never  a  partner 
in  the  old  bank,  and  the  name  of  the  Company  is  to 
be  **  Overend,  Gum^,  ai^  Company,  iiimited.'' 
It  is  for  the  pnrdiase  of  that  buuness,  or  at 
events,  that  is  the  principal  ol^ect,  for  which  the 
company  is  formed.    Its  r^stered  office  is  to 
be   situate  in  Eo^nd.    Hien  it  says,  "Ths 
objects  for  which  the  company  is  established 
ue,  tbe  xeceiving  of  money  on  deposit  or  by 
re-disoonnt  of  Ull^  and  tdie  em^tmnant  and  in- 
vestment of  audi  mmey,  and  of  tbe  paid-sp 
ca^ntal  of  tiie  Company  in  the  discounting  of  bills 
of  exchange,  promissoiy  notes,  and  other  negotiabls 
securities,  and  in  making  advances  on  loan  and 
investing  in  securities,  and  generally  tbe  eanyisg 
on  of  the  business  of  bUl-brokers  and  money  deoIeM 
as  heretofore  carried  on  by  Messrs.  Ovenod, 
GumPTt  *nd  Co.,  at  Na  65,  Lombard -street,  in  w» 
city  of  London;  and  with  a  view  to  the  above  ob- 
jects the  acquisition  of  sach  buuness  upon  terns 
to  be  ^reed  upon  by  the  directors,  and  the  x^^F^* 
sition,  whether  by  way  of  pnrehase  oromalgamatiaj 
or  othwwise,  of  such  other  business  or  businasses  K 
a  like  character,  and  upon  sndi  terms  as  the  dlm^ 
tors  shall  think  expedient,  and  the  doing  of  aUscis 
and  things  incidental  or  ocmducive  to  the  attaiB- 
ment  of  tiie  above  objects."  There  they  say, 
are  about  to  embark  io  that  which  must  o'**^' 
a  hazardous  business,  a  business  entirely  dE^tuKnt 
on  the  prudence  and  dexterity  of  thoK  who  ii^^*"^ 
it,  namely,  the  business  of  discounting  bills  ad- 
vancing money  upon  securities,  those  securities  sot 
being  such  securities  as  we  generally  have  * 
with  io  this  court,  namely,  mortgages,  and  » 
on,  but  shares  and  biUs,  and  other  securities  ot 
tiiat  description.    That  is  the  thing  which  ii  » 
be  bought.  Then  by  tiie  Artides  of  A>aod|w^ 
**The  directon  an  also 
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or  aoqaire  upon  Bocfa   temu,  and  under  such 
Mipiils^oas  u  to  giuimntee  or  otherwise,  u  may  be 
agreed  upon,  the  baainefla  and  goodwill  of  tbe  said 
Ifwi.  Oreiend,  Gumey,  and  Co.,  aa  tlK  fame 
BOW  fltandi^  Mad  any  other  biirinaH  of  a  like 
ffhficter  which  they  may  hereafter  think  it  ex- 
pedient to  acquire  for  tbe  bmeftt  itf  the  con^uiy." 
xhm  is  tbe  lai^t  posnUe  power  giren  to  theae 
gentlemen  to  buy  thia,  which  waa,  in  itaeU,  a  apecu- 
fattire  bnaineaa,  and  they  are  to  do  it  entirely  in 
ndi  maium  ai  thc^        think  expedienL  Sow 
let  u  He  what  axe  the  erain  of  judgment  of  which 
thia  gentleaum  and  hii  co>direotora  are  accuied.  It 
ia  itated  in  the  beginning  of  the  paragr^  that 
Orereod,  Qomey,  and  Co.  had  at  the  time  this 
company  was  formed,  or  about  that  time,  attained 
the  highest  commercial  reputation,  and  ita  busiueaa 
waa  nnireraally  aopposed  to  be  miwt  anccesafnl  and 
imflt^Ie.    Then  they  Mqr  farther,  ^  In  or  about 
fie  year  1661,  cmtun  aoooonta  i^on  which  Tery 
Inge  amoimta  were  doe  to  the  Arm,  and  which  were 
vhoUj  unsecured,  or  insuffidently  ncnred,  and  alao 
certain  inveatmenta,  were  regarded  with  alarm  by 
the  partners.   They  then  gire  a  liat  of  those  debts, 
whidi  seem  to  be  rery  considerable,  amounting  to 
%IS2ja00Li  and  without  knowing  much  of  mercao- 
^  affain,  one  may  take  judical  notioe,  regard 
Imu^  had  to  the  enormous  amount  due  from  some 
«f  tte  pTtiea,  that  they  were  not  rsiy  eligible 
iitreatinen.ts  in  the  way  of  carrying  on  bnaineaa. 
That  waa  in  1S61.    Thai  it  is  said  that  in 
ouaeqaence  of  the  poaition  of  aftsira,  Mr.  Jc^a 
Haary  Qaxney,  who  waa  one  of  the  partners, 
aad  who  took  no  part,  prariondy  to  1861,  in 
London  .bnainesa  beyond  attending  annual 
iMrtmga,  and  occasionally  looking  in  at  the  London 
«See,  "commenced  in  1661,  ana  continued  from 
that  tla^  until  the  transfer  of  the  bosinesa  in  IS65 
to  Ibe  puiatifTa  company,  to  attend  regularly  at 
tbe  oOer  of  tbe  firm  in  Lombard-ttreet,  for  the 
BopoK  of  auperinteoding  geoerally  the  busineas, 
Kit  nererlheless  by  the  end  of  June,  1665,  the  said 
finn  na  inaolrent  to  the  extent  of  at  least  two 
millions  sterling."  That  probably  is  the  strongest 
awment  in  the  whole  bill.   But  there  is  one  ob- 
•errstion  to  be  made  upon  that.   Of  coarse  it  must 
he  teken  to  be  sUted  in  the  bill,  that  the  firm  was 
ia  June,  1865,  insolrent  to  the  extant  of  two 
ariHiooa  sterling;  bat  at  tbe  same  time,  I  think 
it  amat  be  t^en  to  mean  exactly  what  it 
•ays,    namely  that   if    the  firm  had  stopped 
<n  that  day,  they  would  not  hare  had  assets, 
to  the   extent   of  two  millions,   sufficient  to 
meet  their  liabilities.   Still  it  does  not  follow  from 
that,  that  there  ought  not  have  been  some  of  these 
flatetanding  debts  Tery  imprudently  ocuitracted, 
haring  long  time  to  run  and  the  like,  which,  not 
letng  capable  of  immediate  realisation,  would  leave 
this  enormous  deficit.   But  one  must  not  assume 
mxe  on  behalf  of  tbe  {deader  than  ia  averred,  and 
certainly  not  more  than  tbe  facts  will  justify,  for  I 
apprehend  it  ia  the  case  in  all  large  concerns  of  this 
bad,  that  there  are  a  number  of  matters  which  are 
ni  no  value  on  a  given  day,  bat  which  naverthdesa 
may  be  of  ccmsiderable  vahie  aa  time  goes  on  and 
if  time  be  allowed ;  time  being  the  essence  of  every- 
thing of  this  desdiption  with  regard  to  mercantile 
a&irs.   However,  we  must  take  it  tlut  they,  ac* 
cording  to  the  averments  in  the  bill,  upon  that  day 
in  June,  owed  more  than  two  miUions  eaceeding 
their  assets.  Then  it  says,  *'ln  the  month  of  June 
1865,  the  partners  "  (not  including  Mr.  Gibb)  "  were 
aware  of  the  state  of  the  firm."  It  goes  on,  "  under 
theae  circumatancea  a  project  was,  in  the  aaid 
nwQtb  of  June  1665,  devised  by  the  said  then 
paitDera  in  tbe  Ann "  (again  not  including  Mr. 
Gihb\   for  the  formation  es  a  joint-atook  company 
vUn  t*t<ni*^  pomdiafe  the  naue,  goodwill,  aiu 
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business  of  the  said  firm,  and  it  waa  in  tlie  result 
arranged  that  the  said  company  should  be  formed," 
by  these  partners  (who  are  the  six  defendants)  and 
Mr.  Gibb,  "and  that  they  should  be  the  directors 
of  it,  and  that  the  said  oompany  ahonld  take  ow 
all  the  liabilities  of  the  said  firm,  and  also  its  aasetL 
except  those  referred  to  la  the  next  paragraph  of 
this  bilL"  There,  again,  the  arrangement  is  said  to 
be  made  by  the  partners,  who  were  at  that  time 
perfectly  cognisant  of  the  state  of  things,  but  it  is 
not  allied  that  at  that  time  there  was  any  pre- 
conceived plot^  plan,  arrangtnaent,  or  scheme  \xj 
tSx.  Gtibb,  Dey<nid  thdr  arranging  with  him,  and  he 
is  to  join  them  In  the  concern.  He  is  afterwarda 
said  to  be  cognisant  of  the  state  of  affairs,  but 
not  to  be  cognisant  of  any  scheme  being  con- 
trived. [His  Lordship  then  examined  in  detail 
tbe  arrangement  between  the  partners  and  other 
partiea  to  the  j^ject,  and  said  :J  No  doab^ 
to  one  not  accustomed  to  be  engaged  in  hasar< 
doDS  transactions  of  this  kind,  this  does  seem  to 
be  a  most  hazardoua  speculation,  and  one  which 
few  persons  in  this  court  would  be  disposed  to  enter 
into,  but  I  must  take  it  upon  the  bill  aa  stated  by  the 
Vice-ChanceUor  himself,  that  those  who  entered  into 
this  concern  believed  themselves,  that  they  were 
discharging  their  duty ;  that  is  to  sw,  that  having 
power  to  boy  the  business  upon  the  best  terms 
tbey  could  make,  and  having  power  to  take 
a  guarantee,  which  implies  that  they  might 
possibly  find  a  necesuty  for  a  guarantee  in  re- 
spect of  the  liabilities,  tbey  entered  into  this 
arrangement,  and  they  have  bouf^t  a  bnaineu  whldi, 
although  a  speculation,  under  dl  the  circumstances 
which  I  have  detailed,  has  turned  out  to  be  not  so 
profitable  as  was  anticipated.  However,  it  was 
evidently  a  speculation,  because,  although  there 
were  these  two  millions  on  the  one  hand  at  this 
instant,  yet  on  the  other  we  have  four  millions 
of  debt  in  hand,  which  is  to  be  worked  off  by  the 
suspense  account.  It  la  stated  in  the  bill  tliat  in 
a  great  measure  they  were  bad  investmenta.  But 
then,  how  are  we  to  tell  what  portion  was  expected 
to  be  worked  off?  It  is  more  than  double  the 
amount  of  debts  in  question.  But  in  this  state  of 
things,  bow  can  I  say  that  this  man,  with  his  power 
of  draUng  with  this  concern,  who  tuts  not  exceeded 
in  a  sinfpe  word  the  letter  of  his  power,  has  com- 
mitted a  breach  of  trust  towards  those  who  employed 
him  as  their  agent,  for  which  he  is  to  be  answer* 
able?  They  employ  him  to  buy  this  concern, 
believing  it  to  be,  although  a  hazardous,  yet 
a  fiourishing  one.  The  view  which  I  roust 
take  is,  that  he  booght  it,  belie^ng  it  to  be  a 
flourishing  concern,  and  the  only  averment  idiich  I 
find  that  seems  to  have  pressed  on  the  mind  of  the 
Vice'ChanQellor  ii^  that  having  this  authority  given, 
no  meeting  was  csUed.  It  is  said,  "  When  yoa 
found  how  things  were,  the  public  believing  that 
thia  was  a  very  good  concern,  and  a  prosperous  con- 
cern, you,  coming  in  as  oor  directcar  to  deal  for  ua, 
finding  that  thi^  were  so  far  from  prutperous, 
because  it  had  been  badly  managed  to  a  certain 
extent,  and  finding  it  so  badly  managed  that  U 
things  were  wound-up  at  that  moment  there  would 
be  a  deficiency,  were  content  to  go  on  without 
calling  a  general  meeting,  thinking  it  would  be 
beneficial  (for  I  Uiink  we  must  take  that  to  be  the 
opinion  of  the  Tice-Chancellor),  and  therefore  yoa 
are  to  be  taken  as  being  liable  for  not  cuning  to  as 
and  telling  ua  what  sort  of  a  thing  it  was  yon  were 
drawing  us  into,  without  coming  to  us  tor  further 
power."  I  apprehend  that  I  cannot  hold  such  a 
doctrine  as  that.  Mr.  Gibb,  being  quite  willing  to 
enter  into  the  speculation,  bow  was  it  possible  that 
he  should  know  that  the  others  were  not  as  willing 
to  enter  into  it  as  himself  f  How  could,  these  pemla 
dive  Into  all  the  minds  ofDj|<9zi6l!T?'<tj^@''g)gw 
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could  he  know  sny thing  as  to  the  feeling  of  aecority 
vhic^  might  exist  io  the  minds  of  othen  vith 
regard  to  the  affaira  of  Orerend,  Gurney,  and 
Company,  and  how  was  he  to  know  that  it  was  not 
the  flame  aa  that  vhicb  be  bimaelf  felt  ?  If  I  were 
to  hold  any  sndi  doctrine  as  that^  it  would  InrolTe  in 
extreme  peril  numben  of  tranaactioas  which  we 
all  knotr  were  going  on  some  few  years  ago.  At 
that  time  business  after  bosiness  was  being  bought, 
and  other  spectilatiTe  companies  of  all  sorts  were 
being  bought,  for  instance,  such  as  Maaterman's 
Bank ;  and  if  I  were  to  bold  that  persons  entering 
into  a  treaty  to  sell  to  othen  their  bosinesa  are 
liable  to  this,  that  the  external  directors  with  whom 
they  treat  on  behalf  of  the  company — I  mean  those 
who  are  not  partners — are  to  be  iafonned  fairly  and 
fully  of  the  state  of  the  concern,  and  then  are  to 
lay  the  whole  oi  the  affairs  of  the  concern  before  a 
public  meeting  ctf  ■hareboldm  before  the  affdr 
conld  be  dealt  with,  it  wonld  oi  coarse  at  <nice  irata 
ntap  to  the  buying  and  selling  of  businesses  of  thit 
description.  One  would  suppose  that  they  would 
desire  their  affairs  to  be  kept  private,  and  not 
desire  to  hare  them  ransacked ;  and,  unless  they 
had  persons  wiUi  whom  they  were  authorised 
to  deal,  and  whom  the  Company  had  entrusted 
with  tbetr  affairs,  and  were  content  to  rely 
upon  their  acts,  it  would  be  impossible  that 
tnmsactions  of  this  description  could  be  carried 
out.  Then,  if  I  do  not  And  Uiat  they  have 
acted  io  breach  of  their  duty,  if  I  do  not  find 
that  they  have  done  anything  more  than  make  a 
bad  bargain— it  appears  to  me  that  I  cannot  assume 
that  the  company  are  thereupon  entitled  to  say  that 
this  gentleman  is  responsible  for  a  breach  of  trust, 
he  only  having  done  that  which  they  sent  him  to 
do,  having  bought  this  business,  but  with  an  amount 
of  knowledge,  which  he  must  necessarily  as  a  director 
acquire,  exceeding  the  amount  of  knowledge  which 
vas  acquired  by  them.  Then,  after  that,  a  pro- 

Sectos  is  issued,  and  I  cannot  help  thiokhig  that 
ere  has  been  smne  confodon  ia  that  part  of  the 
argument  in  this  case  between  the  case  of  those 
who  were  misled  by  the  prospectus,  which  was  the 
case  relied  upon  in  Oaka  r.  Turqumd,  and  the  case 
of  those  who  relied  upon  an  agent,  and  gave  him 
foil  confldence  aa  an  agent,  and  who  has  not  acted 
as  a  wise  or  prudent  agent  We  are  told  that  the 
company  was  registered,  and  the  arrangement  bad 
been  made  immediately  after  the  registration  of  the 
memorandum  of  association.   They  say  that  the 

Erospectus  was  prepared  and  intended  to  be  issued, 
ut  then,  in  the  meantime,  the  company  had  been 
formed.  The  pro^ectns  says  this :  "  Tlie  company 
is  formed  for  the  purpose  of  carrying  into  effect  an 
arrangement  which  has  been  made  "  (therefore  that 
shows  that  it  is  done)  "  for  the  purchase  from  Messrs. 
Orerend,  Gumey,  and  Co.  of  their  long  estab- 
lished business  as  bill  brokers  and  money  dealers, 
and  of  the  ptemises  io  which  the  business  is  con- 
ducted, the  condderation  for  the  good  will  being 
500,000^  one  half  bemg  paid  in  cash,  and  the  re- 
mainder in  shares  of  the  company,  with  16£.  per 
share  credited  thereon ;  terms  wliicb,  in  tiie  opinion 
of  the  directors,  cannot  fail  to  ensure  a  highly  re- 
munerative return  to  the  shareholders."  I  cannot 
uy  that  was  not  their  opinion,  however  aaogoine 
it  may  have  been,  and  nobody  can  doubt  at  tiiis 
moment,  now  that  we  know  the  full  extent  of  the 
disaster,  that  tibe  good-will  ot  tiie  bosiness  of  Orer- 
end,  Oniney,  and  Co.  was  enormous.  There- 
fore, it  is  impossible  for  me  to  say  that,  looking  at 
these  advances,  these  gentlemen  might  not  well 
have  said,  "You  have  been  Tery  imprudent,  you 
hare  got  a  mlendld  bosiness,  but  wlwn  you  have 
money  at  call  you  should  not  have  these  large  in- 
Testmeuts  of  money  which  are  not  at  call ;  we  will 
eondttct  the  business  on  a  new  footing ;  we  hare 
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got  your  four  millions  of  debts  to  work  upon  to 
make  the  beet  we  can  of )  we  shall  be  able  to 
work  off  the  concern  by  that  means,  aad  having 
your  goodwill,  and  the  enormous  extent  of  business 
which  yon  have  at  your  command,  we  rbaU  be  able 
to  make  thatagain  a  flourishing  business  which  had 
evidently  been  in  former  times  a  flourishing  busi- 
ness, for  it  is  alleged  that  in  1861  there  was  no 
doubt  whatever  upon  the  subject  There  is  one 
other  point  which  I  ought  to  notice.  I  said  Uiat  I 
would  not  deal  with  the  two  deeds.  I  should  men- 
tion that  one  is  an  ordinary  deed  wltll  wtwnm  to 
the  arrangement  with  the  company;  and  in  that 
deed  there  is  contained  also  the  arrangement  about 
the  600,000^— the  250.000^  in  shares,  and  the 
260,000^  to  be  paid  by  the  company.  The  other  is 
a  separate  deed  as  to  the  suspense  account  *°d  the 
suspense  period  containing  the  arrangement  as  to 
the  4,000,000£.  to  be  worked  off  in  the  way  I  have 
described,  and  in  respect  of  which  tfte  guarantee  i* 
to  be  given  at  the  end  of  the  suspense  period  of  two 
and  a  half  years.  Then  the  prospectus  says, 
"  Cojues  of  the  company's  memorandum  and  articles 
of  association  as  well  aa  of  the  deed  of  coveaant  in  re- 
lation to  the  transfer  of  the  business,  can  be  inspected 
at  the  ofllces(tf  the  acdidtors  of  the  company."  Giest 
stress  was  laid,  as  was  Iidd  in  the  case  of  OaJca  r. 
I'vrgttand,  by  the  Ylce-Chancellor  in  this  case,  up(n 
the  second  deed  not  being  brought  forward,  and  it 
was  said  that  if  the  second  deed  had  been  inodoced 
many  [tersons  wonld  not  have  subscribed.  How  far 
an  averment  of  that  kind  ia  to  be  taken  as  an  aver* 
meat  of  fact  I  think  is  a  Tery  doubtful  matttt.  To 
say  that  any  particular  person  would  or  would  not 
have  subscribed,  if  this  or  that  had  or  had  not  been 
done,  is  predicting  the  future,  and  cannot  be  taken 
as  an  averment  of  fact  However,  whatever  may 
hare  been  done,  I  apprehend  what  I  have  to  con- 
sider is  whether  the  aeed  is  ultra  vires.  It  seems  to 
me  that  it  is  not  vftni  oiret  at  all.  Th^  liad  tlie 
power  to  buy  under  siudi  terms  as  diey  thought  fit ; 
and  taking  such  guarantee  as  they  tfaon^t  flt 
This  second  deed  Is  the  guarantee  which  they  Uiink 
flt  to  take;  and  I  must  say  that  there  being  oo 
fraud,  but  a  total  absence  of  anything  like  fraud,  it 
would  be  impossible  for  me  to  say,  that  taking  auch 
guanntee  aa  they  think  flt  means  tiiat  th^  aieto 
take  mOTtgages.  TSo  one  ever  heard  that  in  buying 
a  company's  business  there  is  to  be  also  a  mortgage 
security.  We  must  look  to  the  contract  and  ceastrue 
the  contract  to  see  whether  the  avermeats  in 
the  bill  be  accurate  or  not.  Then  ia  nothing  what- 
ever in  the  contract  to  show  that  in  taking  these 
guarantees  iber  were  bound  to  take  guarantees  in 
the  shape  oi  substantial  guarantees  by  way  oi  secu- 
ri^  on  the  real  prc^terty  of  the  several  jpartnen. 
The  partners  were  all  bought  to  be  men  of  wealth, 
and  than  ia  nothing  to  show,  in  truth,  that  the 
bulk  of  them  were  not  men  of  wealth,  subject^  of 
course  to  this  question  of  the  two  millions,  which 
if  thnr  had  mroken  up  at  that  moment  might 
luTe  bem  demanded  m  them.  Then  the  ease  is 
reduced  to  this.  As  regards  one  half  of  the  bill, 
I  hold  it  to  be  utterly  untenable,  namely,  as  to  the 
damage  accruing  uttra  the  250,000^^  iWt  I  h<rfd 
to  be  simply  a  case  of  negligence  for  which  no  pro- 
ceedings can  now  be  had  against  the  executors  of 
Mr.  Gibb.  But  as  Io  the  other  itSOfiOOL,  and  as  to 
whether  or  not  thm  has  not  been  a  waste  <d  the 
assets  put  into  this  gentleman's  hands,  looking  M 
the  terms  of  the  agreement,  the  authority  which 
was  given  to  him,  the  circumstance  that  he  is  not 
alleged  to  have  acted  maif _fide  in  any  part  of  it;  but 
all  that  is  alleged  against  him  is  that  he  has  not 
made  a  profitable  and  sound  targain  under  the  or- 
cnmstanoes  ot  the  case,  it  b^ng  said  by  the  Tiee- 
Chancellor  that  in  all  whidi  he-4ias  doneJie  coo- 
ceiTCd  himself  to  be  d^  ^  @)^|@hii« 
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to  restrain  him  from  doing  thst  which  he  has  done, 
I  think  that  people  mast  take'^e  conseqaences  of 
the  manner  in  vhich  their  busing  is  owidacted  by 
others  whom  tbey  hare  trusted  to  act  u  their 
mgwts.  If  the  qnntion  were  dmply  whetlwr  th^ 
bad.  or  had  not,  made  a  bad  or  imprudent  bargain, 
that  is  not  a  question  which  could  be  dealt  witii  in 
tbu  court  as  a  breach  of  trust ;  or,  if  it  were  io 
recpect  of  baring  failed  to  secu%  a  bargajo  for 
persons  who  intrusted  the  moneys  to  them  for  that 
porpoae,  which  is  not  the  ease  we  hare  here,  the 
wnnpany  must  take  the  eonseqoences  of  hsTing 
intmstM  their  moneys  to  persons  of  sanguine 
temper&ment  who  have  made  a  purchase  which 
tuna  out  to  be  a  bad  one ;  but  I  do  not  find  enough 
in  this  case  to  show  me  that  it  is  so  ridiculous  or 
absord,  or  that  there  is  such  crassa  ^tgUgentia  as 
woold  amount  to  fraud,  as  to  induce  me  to  hold 
that  the  genklemao,  whose  executors  are  now  sought 
to  be  impeached,  has  made  himself  responsible  for 
a  Iweach  of  trust  for  which  I  can  hold  them  liable. 
With  reference  to  the  prospectus,  it  seems  to  me 
to  hare  little  or  no  bearing,  and  I  should 
not  hare  referred  to  it,  if  it  had  not  been 
for  Ae  reliaoce  placed  on  Lord  Chehnsford's 
obeci  tattoos  in  OaJou  r.  Turqaand,  in  wtiidi  he  con- 
lidered  that  the  directors  were  not  just^ed  in 
keeping  back  the  second  instrument  with  reference 
to  the  four  millions,  when  they  were  inriting 
puwona  in  the  prospectus  to  join  the  company.  I 
Bare  nothing  more  to  say  about  that  part  of  the 
case^  That  may  or  may  not  justify  a  particalar 
creditor  saying  '*  You  bare  mislead  me  by  the  mis- 
npreaentations  of  your  prospectus,  and  uerefore  I . 
ought  to  be  releaaed  from  the  company  ^togetiier." 
Tut  appears  to  me  to  be  a  totally  different  ques- 
tion from  the  company  itself  baring  armed  these 
gwnHemsa  wiUi  an  authority,  which  authority 
thqr  ban  exercised,  which  does  not  depend  upon 
what  was  said  or  done  in  the  prospectus,  but  upon 
the  terms  of  die  articles  and  memorandum  of  asso- 
ciation ;  and  then  I  must  look  to  see  what  the 
oontract  with  the  company  and  the  whole  body  of 
the  directors  is.  We  can  look  to  nothing  else  but 
the  articles  of  association  and  the  memorandum  of 
assodaticm,  and  I  And  that  the  directors  are  armed 
with  sndi  powers  1^  that  iostmment  as  justify 
them,  as  it  ^ipears  to  me  in  this  court,  in  saying 
that  tbcry  have  acted  to  the  best  of  thdr  judgment, 
howerer  erroneously,  and  are,  therefore,  not  liable 
to  mnswer  to  those  who  hare  entrusted  them  with 
such  imxge  powers  fm  a  breach  of  trust  I  hold, 
flierefor^  tut  in  tUs  case  I  oog^t  to  rererse  the 
decision  of  the  Vice-chancellor,  and  hold  that  the 
denwrra  ought  to  hare  been  allowed,  and  onig^t  to 
bare  been  allowed  with  the  usual  conseqoencet. 

UptoMM,  Joiiuom,  and  Upton,  soUdtors  for  the 
mpdUnts. 

MagHord  and  Stm^  soUdtors  tac  the  respondents. 
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P« parted     Bxnz  Ph«t  and  Hi««»  QoDiraoi.  Xstin~  Bw 
riitMi  St  Lsw. 

AptH  28  and  26. 

Oeahak  v.  JoastOK, 

Fs&Mfajr  himd~~At»ijpiee  for  tui&iaU)  ooasu&rabm — 
SAtMnig  e^/uitiet—IMmranee  to  sms — IVomm  to 
pa$madii*ffmonmeeef  right  tordUf. 

aa  ^^ker  in  tie  Indian  anm/,  andJ^  a  barritttr 
pneluiag  in  Im&o,  having  been  in  tha  htdtit  ofaccmt- 
im  accomnodation  bilb  for  each  other,  J.  one  day  taxed 
G,  to  give  him  farther  tmistance  by  signing  a  docu 
maO,  wttkh  Q.  tSd  $i$n.  2%it  doatsmt  mu  a  boni 


jor  1000£,  but  G.  alleged  that  he  bdieved  it  to  be  a 
negoti(dtk  ttcvrity  Uke  the  accommodation  biUe,  tehtch 
he  had  acc^ted.  At  the  tarn*  time  G,  wrote  a  letter 
to  J^in  imtdi  he  taid  that  he  emd  a  good  deal  ^ 
moMv  to  J.,  and  withed  to  give  him  a  premwe  to  pay 
lOOdl,  adding,  "I  mean  to  that  gou  can  raiee 
the  wind  m  it.  There  wot  no  eonnckration  Jor  the 
bond.  J.  assigned  it  to  B.  far  vabtabU  considera- 
tion. B.'s  solicitors  applied  to  G.  for  paymenr  of  the 
amomt  seaired;  whcm^im  G.  promised  io  poj/,  tf  B, 
woiUd  wait  tiU  As  reeetved  soma  sioaqr  to  whieh  ke 
woM  maitled  under  his  fiOhtt't  wt&  A's  mBeitarg 
emienttd,  and  dtferrtd  taking  proeeaiHnga. 

On  a  bill  by  G.  to  have  the  bond  eaneeSed,  and  to  re- 
strain J.  and  B.  Jrom  taking  proceedings  on  tt^ 

Beld,  that  G.  was  entitled  to  have  the  handset  aside  as 
against  J.,  and  also  as  a/ainst  B.,  who  took  it,  SK&Met 
to  the  ematies  pAtiaing  between  G.  and  J.,  Mers 
being  noutii^  on  the  face  of  the  bond  to  jAow  the  in- 
tention that  it  should  be  vied  as  a  negotiable  instru- 
ment, and  G's  promise  to  pay  B,  having  been  made  in 
ignoranee  oj  his  right  to  reSef. 

FMeanaKetoneiMagoodeonsideraHesi  forapramist 
topojf  oidg  wAoi  Aeri$^t  Io  sessxisfi. 

Be  Agra  and  Mastorman's  Bank:  Ex  parte  Asiatic 
Banking  Corporation,  16  L.  T.  Rq).  N.S.\Q2\ 
L.  £.2  Ch.  Ajyim  891}  examined  and  distinguished. 

This  was  a  suit  institnted  by  the  plaintiff  to  pro- 
cure the  cancellation  uf,  and  to  restrain  the  prose- 
cution of  any  action  upon,  a  bond  whieb  bad  come 
into  the  possession  of  the  defendants  to  tbe  suit 
under  tbe  following  circumstances : — 

The  plaintiff,  Thomas  Chadwick  Graham,  a 
captain  in  Her  Majesty's  4tfa  Regiment  of  Bengal 
European  Light  Cara^,  became  acquainted  with 
the  defendant  Henry  Charles  Ross  Jtdmson,  who 
was  a  barrister  practising  at  Calcutta,  during  a 
visit  of  both  parties  to  this  country.  On  his  return 
to  India  in  Feb.  1662  Graham  renewed  hie  acquaint- 
ance with  Johnson,  and  tb^  becune  intimate  f  riaida, 
and  accepted  accommodation  Mils  for  each  other. 

After  Gralum  had  aco^ed  several  bills  in  this 
manner,  Johnson  on  the  morning  of  the  6th  Maidi 
1862  requested  Graham  to  give  him  a  littie  further 
assistance  with  his  signature.  Graham,  according 
to  his  own  account,  went  accordingly  to  Johnson's 
chambers,  where  Johnson  produced  a  document  for 
his  signature,  whkJi  be  (Graham)  signed  fai  tbe 
presence  of  a  witness  vhun  Johnson  fetohed  for  the 
purpose,  and  who  was,  Graham  alleged,  an  nttw 
stranger  to  him.  This  doeoment  was  In  the  follow- 
ing tmns: 

Csloutta,  eth  Hsxcih  Un. 

Know  all  men  by  the—  wossnu  thst  I,  ThWDSS  Chsdwlek 
ChabBiii,atpnBSiit  <rf  Cuoidta,  a  oaptaln  in  Her  HbMt'b 
Bannl  Ught  Ganlir,  am  hxdA  sad  trnlj  bonnd  imto  Heny 
ClwrW  Boss  JohnMm,  now  <rf  Gslontts,  Esq.,  bsnistar«t> 
law,  or  hia  HStgna,  or  bdn.  or  admlniiitrators,  or  exMnitorSa 
for  the  p»mant  oo  demona  of  the  Bom  of  etMnpany'B  nisasB 
10,000  c2  lawful  mcmer  of  Bengal,  or  Its  Moirslnit,  in  istw- 
fnl  monar  of  Oreat  ^tain.  And  farther,  tor  waoh  parmtnt 
to  be  well  ud  truly  paid  onto  tbe  nld  Henry  Charles  Boss 
iT-ThnftfTi.  irrMs  Msir-t,  t'li™*™*!  "t"*™, 
I  hereby  bind,  «a  well  as  myself,  my  helra,  exeoutora,  ad- 
Bfadstratora,  and  assigBs,  also  ftrmly  tar  fhess  presents. 
In  wttasss  whereof  zny  hand  and  ssal  deUrered  this  9t2i 
Mazvli  In  tbs  year  of  our  Xoid  1809. 

T.  0.  OSAHAM  (L.S.). 
Ospt.  H  JC.  Bengal  Lt.  CktbIit. 

SIgBSd,  sssled,  sad  deUrersd  in  the  pressnoo  of  ns  to* 
■etlMT. 

Q.  B.  TfaompBon, 
Orlsh  Chunder  chatteijee. 
Clerk  to  Hr.  B^,  bftrrlater.at-law. 

The  ^ntiff  alleged  that  this  document  was 
never  resd  om  by  him,  nor  by  Johnson  to  blm, 
that  the  contenta  or  efftet  of  it  were  not  expUlned 
to  him  by  Johnson  before  he  signed-il^  or  at  any 
time ;  and  tiiat  Johnson  excused  him^^^ttn« 
BO  on  the  ground  that  it  would  be  **ar w  vsenw 
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that  he  hsTin;  perfect  omfldenoe  in  JohQBon  asked 
no  questions  conoemiog  it  The  id^ntifF  further 
alleged  ttiot  he  did  not  knoir  that  the  document  was 
a  bond,  and  was  ignorant  of  the  legal  nature  or 
effect  of  a  bond,  awl  that  be  understood  it  to  be  a 
means  to  enable  Jtriinson  to  raise  money  as  in  the 
case  of  the  bills  of  exchange  which  he  had  previously 
accepted  for  Jobosoo,  and  that  he  signed  the  docu- 
mant  undor  that  impression. 

The  plaintiff  also  alleged  that  immediatelj  after 
he  had  signed  the  bond,  Johnson  dictated  to  him  the 
contents  of  a  letter  which  he  at  Johnson's  request 
mrate  and  dellreied  to  him,  and  which  was  in  the 
following  termi: 

'WOrcn'B  Hot«l,  UbtcIi  6Ui,  1862. 

Ky  d«ar  Johnson,— As  yon  have  been  mj  aeonrity  for 
some  thonMnds,  and  u  bj  righta  I  should  owe  yon  a  good 
deal  of  moiay,  not  only  for  money  paid,  bnt  for  services 
performed,  and  also  for  onr  nmtty  long  aod  ooufidsntial  con> 
■nltations,  never  forgettintf  onr  last,  and  yonr  eztrioatdnK 
me  from  the  payment  of  tlie  10001.  to  Col.  Hurey,  and 
perhaps  the  bother  of  a  court  of  inqaiiT ;  I  repeat 
that  for  these  reasonB  I  am  anxioos  to  give  you  a 
pnmiiselo  writing  to  T)ar7<><i<  Bayoompanv's  nipeea  lO.CNX), 
on  demand,  or  lOOOt.  I  don't  know  mnoh  abont  biurineeB,  so 
yon  draw  it  ap  in  the  way  you  may  think  most  pneka 
<i. binding)  on  me,  or,  U I  go  oat,  my  representatiTeB.  I 
amaorry  toMsxyonrbaBtneasMtsoiieo  slowly.  When  do 
jon  think  Kr.  PabUc  Woiks  will  Btomp  np  F  Toara  sln- 
onely,  T.  C.  Qraium. 

P.S.— Of  oonrse  yon  oan,  or  promise  in  any  way  yon  Uke 
— 1  mean  so  that  yon  oen  laise  the  wind  <n  It. 

In  his  answer,  Johnson  gave  the  fbllowing  Tertion 
of  the  transaction :— "  On  the  6th  Han^  1862  the 
plaintiff,  who  was  then  staying  at  Wilson's  Hotd, 
Calcutta,  came  to  my  chambers  and  said  that  he 
felt  Tery  grateful  to  me  for  assistance  wbidi  1  had 
rendered  to  him  in  Tarions  ways,  and  that  he  de- 
aired  to  make  me  a  substantiid  recompense  for 
what  I  had  done  for  him,  bat  that,  ioasmnoh  as  he 
vonld  not  come  into  possearion  ctf  his  property 
until  ha  was  thirty-flve  years  old,  he  could  not  then 
pay  me  the  anm  which  he  desired  to  pay  me.  In 
order,  however,  to  prevent  my  losing  it  in  the  event 
of  his  death,  he  wotild,  he  said,  give  me  such  a 
saourity  for  it  as  would  enable  me  to  raise  the 
money.  The  plaintiff  then  sat  down  and  wrote  a 
letter  to  me,  which  was  as  follows  ":  (the  letter  of 
tiie  6th  March  1862,  set  forth  above). 

The  plaintiff  alleged  that  the  on^  sum  for  which 
J<dmson  had  become  eecnrity  for  him,  and  that 
only  jointly  with  another  person,  was  9000  rupees, 
or  900J^  and  that  the  only  money  which  Johnson 
liad  ev^  paid  <»i  his  aeoonnt  consisted  of  trifling 
nmis  paid  l^him  fbr  ttie  stamps  on  the  Mils  of 
exchange. 

Johnson,  in  his  answer,  admitted  that  the  plaintiff 
xeceived  no  pecuniary  con^eration  for  the  bond, 
Int  that  it  was  T(dnntar{ly  executed  bj  the  plaintiff 
u  above  stated. 

In  May  1868  one  of  the  plaintiff'a  fiiends  wrotea 
letter  on  bdialf  of  the  ^mtiff  to  Johnaoo,  asking 
for  an  account  of  the  liabilities  whidi  the  plaintiff 
was  under  for  him,  and  Johnson,  in  his  reply,  men- 
tioned several  bills,  but  made  no  mention  of  the 
bend. 

In  Peb.  1864,  when  the  plaintiff  was  abont  to  set 
out  for  England,  he  visited  Johnson  at  Menut}  in 
order  to  obtain  some  infoimstion  abont  his  liabilules 
on  J<dmson*8  account.  He  then  asked  JtAnaon, 
"What  was  it  I  signed  for  you  in  presence  of  tiie 
witness  ?"  and  was  assured  tiiat  it  was  only  a 
transaction  between  themselves,  and  that  Jcrfuison 
was  the  proper  peison  to  be  "come  down  upon,"  or 
that  It  was  nothing  Uiat  he  (the  {laintifi)  conld  he 
*'ocKne  down  upon  for."  For  the  idaintiffi  fnrtbsr 
•atishotlon,  Johnson,  on  the  occasion  of  that  visit, 
wrote  a  letter  to  the  idaintlff  in  the  foUonring 
wards:— 

My  'ifiF  Onham^In  answerto  tout  qaerissof  this  day's 
ate  I  havapskt  off.ojl  tbs  UUa  beaiiBs  onr  joint.,  


bat  <»a  for  ODOO  nvssa,  BOW  overdos  neariy  two  years,  sad 
towards  UqnMsMon  of  which .  I  have  paid  some  2u00  or  8000 
mpees,  snid  rigned  an  agrenaant  to  piv  Per  oent.  fifl 
UqoldirtioB  of  the  belaaee.  ....  There  is  notUBg 
mom  yoB<»&  become  lisUe  for  me  tor.  Tonn  etaoerdy, 

H.  0.  Boss  JoHMSoa. 

Keenit,  the  6tkTSb.  USi. 

By  an  indenture  dated  2Sth  Dec.  1864,  and  nude 
between  Johnson  of  the  one  part,  and  Charles  Grant 
Bariow  (also  a  defendant  to  this  suit)  of  the  other 
part,  in  consideration  of  10,000  rupees  in  accepted 
bills  granted  to  Johnson  by  Bariow,  Johnson 
assigned  the  bond  to  Barlow.  When  Johnson 
appUed  to  Barlow  to  accept  tiie  bills,  and  proposed 
to  assign  the  bond  to  him,  It  was  alleged  that  he 
produced  Oraham's  letter  of  the  6th  March  IMS, 
and  assured  Barlow  that  valuable  consideration  had 
been  given  for  the  bond. 

In  Ang.  1865  the  plaintiff  received  a  tetter  from 
Barlow's  solicitors,  inquiring  what  arrangement  he 
was  prepared  to  make  for  the  liquidation  of  the 
bond,  or  for  giving  security  for  Its  payment. 

Hie  plauitiff  was  in  Paris  when  he  received  this 
letter,  and  being,  as  he  alleged,  without  professional 
advice  and  ignorant  of  Johnson's  address,  and  be- 
lieving that,  although  he  had  received  no  consider^ 
ation  for  the  bond,  he  was  liable  thereupon  to 
Barlow,  wrote  a  letter  to  Barlow's  solicitors  in  reply 
to  thdr  letter,  in  the  following  words : — 
Pott*  ngtanU,  Paris. 

Ang.  17th. 

Dear  Or,— I  am  in  leoeipt  of  yoar  lettw  of  the  8th.  fa» 
warded  from  the  Isle  erf  Wight,  and  beg  to  say  in  refeMoee 
to  my  bond  for  lO.OOO  mpees,  in  favour  of  Mr.  H.  C.  Boss 
Jobnaon,  that  at  ute  expiration  of  the  present  vSAtkm  I 
expect  to  obtain  the  property  I  am  entitled  to  by  nqr  lot* 
ftk&er's  wiU,  whan  I  shaU  have  tbe  means  to  and  will  MtOs 
Hm  wme.  I  therefore  hope  this  proposed  anugeaMat  wiD 
be  eatiafootoiy,  and  rsmwi,  yonra  bithtuUv. 

T.  C.  Ouxui. 

In  reply,  Bartow's  solicltora  stid  that  Ihe^  woold 
advise  their  client  to  dtfer  his  proceedings  if  there 
was  a  [ffospect  of  the  pbdotifr  obtaining  the  pn>< 
perty  referred  to  within  a  reasonable  time^  and 
accordingly  no  proceedings  were  then  taken  hi  Ihe 
matter. 

In  Jan.  1866  the  plaintiff,  having  been  inftanooed 
of  his  right  to  relief  in  equity  from  payment  of  the 
bond,  instituted  the  present  stiit  to  obtain  cance- 
lation of  the  bond,  and  thereupon  Barlow  at  onoe 
commenced  an  action  in  the  name  of  Johnson 
against  the  plaintiff  upon  the  bond.  In  Dec.  1866 
an  order  was  made  in  the  suit  that  Graham  dionld 
allow  judgment  to  be  entered  against  him  in  the 
action,  and  tliat  execution  should  be  stayed  until 
the  hearing  of  die  cause. 

The  cause  now  came  on  for  hearing  on  motion 
for  decree. 

Simthffate,  Q.C.  and  Gates,  for  the  plaintiff,  argued 
that  he  was  dearty  entitled  to  have  the  bond  set 
aside  as  against  Johnson,  as  It  had  been  exeentod 
without  any  pecuniary  conaideratioo,  and  the 
services  referred  to  in  Graham's  letter  of  the  6tb 
March  1862,  being  those  of  a  barrister,  it  was 
settled  that  they  could  not  be  the  consideration  for 
such  a  document ;  (Brown  v.  Kennedy,  9  L.  T.  Bepw 
N.  8.  802,  786  ;  88  Beav.  133.)  Moreover  the 
plaintiff  executed  the  bond  in  ignorance  of  iu  tSeCt 
and  legal  nature.  He  was  also,  they  submitted, 
entitled  to  hare  it  set  aside  as  against  Barlow,  who 
being  the  assignee  of  a  eAoss  in  action,  could  only 
have  taken  it  subject  to  the  equities  subsisting  be- 
tween the  pll^Qtiff  and  Johnson.  Barlow  must 
take  the  consequences  of  not  having  ascertain^ 
whether  the  bond  was  tainted  with  fraud  or  in«- 
gularity  before  buying  it,  for  the  purchaser  of  * 
cAms  m  action  was  bound  to  make  such  inquiiisii 
this  was  clearly  settled  by  The  AthetrnvM 
Jmurance  Conmam  t.  Pbolof,  S  De  G.  £  J.  2»; 
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Tbb  fatbeaimae  o(  Barlow  to  was  waa  not  a  good 
consideratioa  for  the  plaiotiFB  promise  to  redeem 
the  bond,  for  the  plaintiff  made  ^e  promise  io  igno- 
rance of  his  rights.   They  cited 

BeU  V.  Gardmer,  4  Man.  &  Or.  11 ; 

Chittr  on  Contnota,  p.  25. 

J«sse4  Q.O.  and  Bemming,  for  the  defendant 
Barlow,  contended  that  the  plaintiffs  letter  of  the 
6th  March  1862,  hanng  clea^y  been  written  for  the 
pntpoae  (tf  indudng  third  pat^  to  adrance  money 
on  the  bond,  precluded  him  from  setting  up  against 
a  bonajidt  purchaser  of  it  the  equity  which  he  hud 
agunst  Johnson.   On  this  point  they  cited 

lie  Agra  and  Masterman'a  Bank;  Ex  parte 
Atiatu:  Banking  Corporatitm,,  16  L.  T.  Bep. 
N.  S.  162 ;  L.  Bep.  2  Ch.  App.  391 ; 
Be  Blak^ly  Ordnance  Compainy ;  Ex  pwrU  Netv 
Zealand  Banking  Corporation,  18  L.  T.  Bep. 
N.  S.  132 ;  L.  Bep.  3  Ch.  App.  154 ; 
Be  Oenaral  Estates  Company;  Ex  parte  City 
Bank,  IS  L.  T.  Bep.  N.S.  894;  L,  Bop.  3  Ch. 
App.  758. 

They  .contended  moreorer  that  the  pUintifi  was 
bound  by  his  promise  to  Barlow's  solicitors,  upon 
the  fai^  of  which  promise  they  had  forborne  to  sue 
him  till  after  he  had  filed  his  bill  in  the  present 
•ait.  They  dted 

fViHh  T.  Sfontoi,  1  Wma.  Sannd.  210,  note; 

Lee  T.  Jiuggaridget  S  Taont.  36. 

OmdiMaS,  for  the  dtfendaat  Johnson,  .contended 
that  npon  the  eiidence  the  bond  was  intended  bj 
the  plaintiff  as  a  gift  to  Johnson,  and  that  it  had 
not  been  obtained  by  undue  influence.  Jotmson's 
wrrices  to  the  plaintiff  formed  a  consideration  on 
-which  the  bond  might  be  supported.   He  du^ 

Hunter  T.  Atkint,  3  Hy.  &  See.  113  ; 

Kennedy  v.  Brown,  13  C.  B.  677. 

Lad  BoMiLLT,  without  calling  for  a  reply,  said  : 
I  think  the  plaintiff  is  entitled  to  a  decree  against 
both  defendwts.  The  cases  against  the  two  defen- 
dants are  distinct^  and  I  will  take  them  separately, 
first  aa  regards  Johnson,  the  plaintiff  and  he  were 
iitt*"*""  friends,  and  were  in  the  habit  of  accepting 
aoDommodation  bills  for  each  other.  In  that  state 
of  things  the  plaintiff,  at  Johnson's  invitation, 
comes  to  Ji^nson's  chambers ;  Johnson  produces  a 
bond  i^epared  and  engrossed,  by  which  the  plaintiff 
binds  himself  to  pay  Johnson  1000^  and  the  plaio- 
tiS  executes  the  bond  and  aits  down  and  writes  this 
letter.  [His  Lordship  read  the  letter  of  tiie  6th 
Unch  1862.1  The  ^aintiff  aays  that  this  letter 
was  dictated  to  him  by  Johnson;  this  Johnson 
denies,  and  I  think  that  probably  it  was  not  actually 
dictated  by  him,  bat  I  think  it  is  clear  that  it  was 
viitten  at  his  instance.  The  letter  is  dated  from 
'Wilson's  Hotel,  where  the  plaintiff  was  llTing ;  it  is 
t  qiute  oniBtdligiblfl  why  this  should  hare  been  done 

and  why  the  plainKff  should  hare  stated  all  the 
orcomstances  mentioned  in  the  letter,  if  he  was 
<Hil^  making  Johnson  a  present  of  1000^  But  the 
plaintiff  says  that  he  thought  he  waa  only  imng 
what  he  had  done  before,  patting  his  name  to  a  bill 
or  negotiable  instntment  upon  which  Johnson  could 
nisa  nuuiey,  bnt  whidi  he  (the  plaintiff)  would 
nerer  be  caUed  npon  to  pay.  Aftawards,  being 
alarmed  at  tiie  circumstance  of  a  witness  baring 
been  present  when  he  signed  the  bond,  the  pltuatiff 
asks  Johnson  about  his  liabilities,  and  Johnson 
^res  him  a  letter,  in  which  he  does  not  mention 
the  bond,  and  in  which  he  says,  "There  is  nothing 
more  yon  can  become  liable  for  me  for,"  I  am 
■^sfled  that  &q  phdntUfa  la  the  true  account  of 
tin  transaction,  and  that  Johnson  has  failed  to 
make  ont  tiiat  uie  bond  was  intended  as  a  bonajide 
present  of  1000^  to  him.  There  was  notiiing  what- 
erer  to  induce  the  plaintiff  to  make  him  such  a 
jrewo^  and  if  he  had  done  to,  I  think  that  he 


[Bolls. 

might  hare  insiBted  on  having  it  Imck  the 
next  day.  After  Johnson's  letter  of  Feb.  1864,  the 
plaintiff  naturally  thought  no  more  about  the  matter 
until  a  claim  was  made  upon  him  by  the  assignee  of 
the  bond,  and  thereupon  he  wrote  to  Johnson  aeking- 
to  be  kept  harmless,  which  is  quite  consistent  with 
his  own  account  of  the  transaotion.  Under  these 
circumstances,  I  am  clearly  of  opinion  that,  as 
against  Johnson,  the  plaintiff  is  entitled  to  have  the 
bond  cancelled.  The  plaintiff  was  twenty-six  years 
old,  Johnson  was  thirty-two;  they  met  together 
after  a  month's  familiar  association,  and  one  gave 
the  other  a  bond,  believing  it  to  be  a  bill  of  ex- 
change. I  think  Johnson  was  bound  to  give  up  the 
bond,  if  the  phuntiff  required  it,  and  that  tills  it  a 
case  in  which  the  right  to  hare  the  bond  given  up 
is  not  affected  by  delay.  The  case  agunst  Barlow 
is  different ;  he  is  the  bona  Jule  assignee  of  the  bond, 
and  has  given  valuable  consideration  for  it.  Now 
the  general  rule  is  well  settled,  that  the  assignee  of 
a  chose  in  action  takes  it  subject  to  all  the  equities 
affecting  the  original  bolder,  and  the  questiou  is 
whether  therms  anything  in  the  circumstances  of 
this  case  to  take  it  out  of  the  general  role.  The 
first  defence  put  forward  by  Barlow  is,  that  this 
bond  was  given  by  the  plaintiff  to  Johnson  as  a 
negotiable  security.  But  that  does  not  alter  the 
character  of  the  iDstniment;aboodiBnot  a  nego- 
tiate instnunent,  and  the  mere  fact  that  the  bond 
was  given  with  tiie  intention  that  it  should  be  need 
as  a  negotiable  instrument,  the  intention  not  being 
ezpresMd  on  the  face  of  the  bond,  does  not  make  it 
a  negotiable  instrument.  This  bond  is,  upon  the 
face  of  it,  a  mere  bond,  and  the  assignee  was  bound 
to  know  that  in  tsfcing  an  asnpunent  of  such  a 
bond  he  would  take  it  subject  to  the  equities  sob- 
sistiog  between  the  obligor  and  obligee.  The  case 
is  very  different  where  upon  the  face  of  the  iostrur 
ment  it  is  made  negotiable ;  that  was  the  case  in 
Re  Agra  and  Masterman'a  Bank  (supra),  where  the 
bank,  by  the  terms  of  the  letter  of  cre^t,  expressly 
contracted  to  honour  the  bills  negotiated  upon  the 
faith  id  the  letta  <tf  credit.  The  letter  was  to  be 
shown  to  the  peiacmB  who  were  to  negotiate  the 
bills,  and  they  were  requested  to  wdorse  on  the 
letter  the  amount  which  they  advanced.  It 
was,  in  fact,  an  ordinary  letter  of  credit,  such 
as  a  banker  gives  to  a  person  going  abroad, 
upon  which  each  of  the  foreign  bankers  who 
advances  money  upon  it  Indorses  the  anumnt 
wh^  he  has  paid,  and  the  bank  could  not,  after 
having  held  out  to  persons  who  were  to  negotiate 
the  bills  that  it  would  be  answerable  for  tiieir  pay- 
ment, refuse  to  be  answerable  on  the  ground  of  any 
equity  between  the  bank  and  the  persoAS  to  whom 
the  letter  was  given.  If  the  plaintiff  had  said  in 
this  bond,  "  I  undertake  to  pay  anyone  who  shall 
advance  money  on  the  faith  of  this  bond,"  the  case 
would  have  been  within  the  authority  of  lie  A^ra 
and  MaslemajCa  Bank,  but  it  would  be  intzoducmg 
a  new  doctrine  if  I  were  to  hold  that  the  assigaee  c£ 
a  bond  is  relieved  from  the  equities  between  tfaa 
original  parties  by  an  unexpressed  intenthm* 
Barlow's  second  ground  of  defence  is,  that  what 
took  place  in  lSfi5  between  the  pUintiff  and 
Barlow's  solicitors,  created  a  new  and  independent 
Qontract  between  the  jiaintiff  and  Barlow.  Now, 
in  ail  iha  cases  In  which  forbearance  to  sue  faas  been, 
held  to  be  a  sufficient  consideration  to  support  a 
promise  to  pay,  the  person  forbearing  to  sue  has  had 
a  right  to  sue.  I  have  not  now  to  consider  what 
wonld  have  been  the  effect  if  Barlow  had  been  in- 
duced to  deUver  up  the  bond  to  the  plaintiff  by  the 
plaintiff's  pnuniae  to  s^tle  it ;  but  the  question  £ 
have  to  con^der  is  whetiiw,  assomiog,  as  I  most 
assume,  that  the  plaintiff  when  he  made  the 
promise  was  ignorant  tiiat  the  Court  of  Chu^oy 
would  jceslrain  an  action  oa.  the  beml  witiuut 
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irairing  bim  to  pay  off  what  had  been  paid  by 
Bariow  to  the  obligee,  his  promise  made  ia  consider- 
ation  of  Barlow's  forbeanuice  to  sue  is  binding  on 
him.  I  think  it  is  not ;  and  that  be  ia  not,  under 
the  circonutaaces,  precladed  by  it  from  Rvailiag 
himself  against  Barlow  of  the  equities  between 
himself  and  Johnson.  I  will,  therefore,  make  a 
decree  for  &  perpetoal  injunction  to  restrain  the  de- 
fendants from  prosecuting  any  action  at  lav  or 
otbsT  proceediaga  against  the  pluotiff  upon  the 
bond,  and  aatinactiou  must  be  eoteied  upon  the 
iodgioent  I  shall  not  make  Barlow  p^y  coati,  but 
J(dmMa  mnat  pay  the  {daintiff's  coats. 

Solidtof  for  the  plaintiff,  Efyood. 

Solicitors  for  the  defendants,  Motikg,  7\grbr,  and 
Jftsrigr ;  Johutmt,  FarqMhar,  and  XescA. 


April  80  and  May  21. 

Eloood  v.  Cole. 

WiB—Cmutnction — "  ProJiU  " — Surviving  familg— 
Power  of  appointmatt — Execution  of  wilL 

A.  tetUitrixj  bji  her  xriB,  gave  certain  real  and  penonal 
property  to  her  dtmghter,  Mary  Anne,  abaoiute^.  She 
afterwards  made  a  codicil  to  her  will,  tnhich  contained 
Ae  foUowtng  wordt: — "The  pnffits  arising  in  my 
whi^IhoM  given  ny  daughter  Mary  Anne,  I 
give  her  for  her  Jlj^  and  at  her  ditpctal  by  will  into 
my  lUTviving  family,  at  the  mof  think  proper.  In 
eate  she  died  without  a  will,  then  J  requeet  her  pro- 
per^ mwf  he  divided  to  the  females  in  Mrs.  L.\  Mr. 
'  W,  t,  ami  Mr.  J.'s  ^tmhters,  share  and  share  alike." 
Mary  Ame,  by  her  unSy  in  tehieh  ske  made  no  refer- 
<M«  to  her  mother' t  mil  or  eodicU,  gave  all  her  pro- 
perty  to  her  nice  who  was  a  grandchild  of  tie 
Uetatrix! 

J7e&£  first,  that  the  words,  "  pnifiu  arising  in  my 
mU^  were  confined  to  the  real  estate  of  the  tes- 
tatrix. 

Seeaadfy,  Aai  R.  was  oM  of  the  maAers  of  (A«  u$ta- 
triage  family,  and  we  of  the  o^ta  ^  iSit  ptnoer. 

Tkirt^f  that  Mary  Anne's  will  was  not  a  good  exoat- 
tion  of  the  power,  but  that  it  operated  tipM  all  her 
proper^  not  utdutkdin  lAecoificU. 

Sbllman  v.  Weedon,  16  Sim.  2i,  not  foBowed. 

This  was  a  ndt  instituted  by  the  legal  personal 
lepnaentatiTe  of  M».  Elixabeth  Cole  to  obtun  the 
deciritHi  1^  Uie  court  as  to  the  rights  of  cwtain 
persoDs  in  the  reddoary  personal  estate  of  the  tes- 
tatrix. 

By  her  will  dated  the  28th  Oct.  1833,  the  testa- 
trix (after  reciting  her  husband's  will,  whereby  he 
gare  and  devised  all  his  estates,  hereditaments,  and 
Remises,  aa  welt  freriiold  aa  leasehold,  at  certain 
places  therein  named,  to  trustees  upon  trust,  from 
and  after  the  decease  of  bia  wife,  for  such  persons 
and  in  such  manner  as  she  should  by  deed  or  will 
appoint)  in  exercise  of  the  said  power  contained  in 
her  late  husband's  will,  ai^inted  and  devised  the 
aame  estates,  heredltaraents,  and  premises  to  trus- 
tees upon  trust  to  pay  the  rents,  issues,  and  annual 
produce  thereof  to  such  of  her  ctiildren,  William 
George  Cole,  Robert  Martin  Cole,  John  James  Cole, 
Elizabeth  Laing,  Maria  Cole,  and  Mary  Anne  Cole 
as  should  be  living  at  the  time  of  hn-  (the  testa- 
trix's) death,  during  th^  natural  Urea,  share  and 
riiare  alike;  and  in  case  of  the  death  of  any  or 
either  of  her  said  children  either  in  her  lifetime  or 
after  her  decease  (except  her  daughters  Maria  Cole 
and  Mary  Ann  Colej  upon  trust  to  pay  and  apply 
the  share  or  shares  in  ue  said  rents  and  profits  of 
such  child  or  children  so  dying  and  leaving  lawful 
iuuo  him  or  her  surriving  to  or  fmr  the  benefit  of 


his,  her,  or  their  child  or  children  respectively  until 
the  decease  of  the  survivor  of  all  her  (the  testa- 
trix's)  said  children :  and  after  the  death  of  all  her 
cMldren  upon  trust  to  hold  the  said  estates,  here- 
ditaments, and  premises  (except  certain  gi^uod- 
rents  therein  mentioned)  as  to  one-sixth  part 
thereof  to  and  for  the  use  of  her  said  daughter 
Mary  Anne  Cole  in  fee.  And  after  making  cwtain 
bequests,  as  to  all  the  rest  and  residue  of  her 
personal  eatate  and  effects  whatsoever  and  whore- 
soerer,  the  testatrix  gave  and  bequeathed  the  same 
unto  her  two  sons,  Henry  Robert  Cole  and  William 
George  Cole,  and  her  two  daughters  Maria  Cole  and 
Mary  Anne  Cole,  tiieir  executors  and  administra- 
tors, equally  to  be  divided  between  them,  share  and 
share  iUike. 

The  tesutrix  made  ten  codicils  to  her  will,  the 
second  of  which  alone  was  material  to  the  present 
suit,  and  which  was  dated  the  8th  Jan.  1836,  and 
was  in  the  following  words : 

A  oodicdl  to  mr  lost  wtU  and  tsatament,  datad  SSth  Oct. 
1833.  The  piofiu  ariwinff  in  mj  will,  whicli  I  bare  ^ren 
to  my  ^tagbtec  Harj  Aniw  Col«,  I  re  her  tor  her  life  and 
at  her  dii^KMil  hj  will  into  my  nirTiTetnf  tamil^  u  she 
may  think  proper.  In  case  she  diea  without  k  will,  than  I 
request  her  property  may  be  divid'd  to  the  feemaila  in  Hn. 
Ldng's,  Ur.  Q.  C^s,  and  Mr.  Jno.  Jaa.  (Ma's  daugh- 
ters, share  and  ahare  alike. 

The  testatrix  died  in  Sept.  1837. 

Maiy  Anne  Cole  made  her  will  dated  the  28th 
Aug.  18^  and  thereby,  after  giving  certain 
legacies,  bequeathed  all  the  residue  of  her  estate 
subject  to  the  payment  of  her  just  debts,  funeral 
and  testamentafy  expenses  and  legacies,  and  the 
expenses  of  carrying  into  effect  the  trusts  of  tliat 
her  will,  unto  her  niece  and  goddaughter,  Roaa 
Anne  Cole,  for  her  own  absolute  use  and  benefit, 
and  appointed  the  plaintiff  executor  of  her  will. 

This  will  did  not  contain  any  allusion  to  the  will 
or  codicils  of  Elisabeth  Col^  and  did  not  purport  to 
be  made  in  exercise  of  the  power  girai  to  Macy 
Anne  Cole  by  her  mother's  wilL 

Questions  arose  in  the  administration  of  the 
estate  of  Elizabeth  Cole  in  regard  to  the  one-fourth 
share  of  her  residuary  personal  estate  bequeathed 
by  her  will  to  Mary  Anne  Cote,  as  to  the  effect  and 
meaning  of  the  said  codicil  of  the  8th  Jan.  1835, 
and  whether  Rosa  Anne  Cole  (who  was  made  a 
defendant  to  the  preset  suit)  was  entitled  thereto 
by  virtue  of  Mary  Anne  Cole's  will,  or  whether  such 
one-fourth  share  waa  divisible  amongst  tiie  daugh- 
ters of  Mrs.  Laing,  Mr.  W.  O.  Cole,  and  Mr.  Joo. 
Jas.  Cole,  living  at  the  decease  of  the  said  Eliza- 
beth Cole,  or  bom  after  her  decease  and  before  the 
death  of  the  said  Mary  Anne  Cole. 

To  determine  these  questions  tiie  i^aintiff  insti- 
tuted the  present  suit,  to  which  Rosa  Anne  Cole 
and  Elizabeth  Laing  were  made  defendants. 

Cotes,  for  the  plaintiff,  took  no'  part  in  the  argu- 
ment. 

W.  W,  Sarthhe,  for  Rosa  Anne  Col^  submitted 
that  she  waa  within  the  poveTf  as  it  was  well 
settled  that  the  donee  of  such  a  power  might  sdect 
persons  not  within  tiie  degree  ot  next  of  kin,  and 
that  Mary  Anne  Cole's  will  was  a  good  execution  of 
the  power  given  to  her  by  her  mover's  will,  tbou^ 
it  did  not  purpnrt  to  be  an  execution  of  the  powtf. 
He  cited, 

Qrant  T.  Lynam,  4  Boss.  282; 

Williams  V.  Williams,  1  Sin.  N.  S.  358; 

Stillman  v.  Weedon,  16  Sim.  26. 

Southgate,  Q-C,  for  Mrs.  Laing  (who  represented 
the  persons  claiming  under  tlie  gift  over  in  the 

codicil  of  8th  Jan.  1835),  cited, 

Weale  v.  OUive,  32  Beav.  421 ;     ^  i 
^ii,WT.F^Ie,32Beav  5*B;  ^OOQIC 
^  Crippt  V.  Wolmtt,  41Cactd.  11.  O 
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Unjf  St.-.Lord  RonLLT.— Thia  Is  a  suit  to  deter- 
mliM  the  rights  of  certain  penonn  under  the  will 
and  codicils  of  Mrs.  Elizabeth  Cole,  who  made  her 
irill  in  the  year  1833,  and  afterwards  made  ten 
codicils  to  her  will.  On  the  seuond  codicil  the 
questions  arise  iot  the  decision  of  which  this  suit 
irss  instltDted.  [His  Iiordihlp  stated  the  will,  and 
Mftd  the  second  codidl.!  The  first  question  which 
arises  is,  what  does  this  codicil  include  under  the 
words  "the  profits  arising  in  my  willP"  I  think 
that  these  words  are  confined  to  the  idcome  arising 
from  the  real  estate,  which  she  designates  in  the 
will  by  the  words  "renU  and  profits."  The  second 
question  is;  what  is  tiie  meaning  <tf  the  word 
**faiDil7;"  and  wfa«tlm  a  person  wlw  is  niece  of 
Maiy  Anne  Cole  and  graMcltild  of  the  testatrix 
comes  within  the  word  "  family,"  and  Is  one  of  tiie 
objects  of  the  power  contained  in  the  codicil.  The 
third  question  is  wlwther  Mary  Anne  Cole's  will  is 
a  good  execution  of  the  power  contained  in  the 
codicil.  The  cases  oo  the  meaning  of  the  word 
** family"  are  very  numerous,  and  iu  meaning 
depends  on  a  varied  of  circumstances.  Sometimes 
it  means  heir-at-law,  at  other  times  it  means  next 
of  kin.  In  the  present  case  I  am  of  opinion  that  the 
niece  of  Mary  Anne  Cole  and  grandchild  of  the 
teatatrix  is  one  of  the  members  of  her  family,  one 
of  the  objects  of  the  power  contained  in  the  codicil, 
and  one  trf  the  persons  to  whom  Mary  Anne  C<de 
miut  have  siren  the  interest  given  to  her  by  her 
mother's  will.  But  on  the  third  and  most  impor- 
tant question,  Tiz.,  whether  Mary  Anne  Cole's  will 
is  a  good  execution  of  the  power,  I  hare  reluc- 
tantly come  to  the  conclusion  that  it  is  not,  and 
tliat  it  is  not  assisted  by  the  27th  section  of  the 
Wills  Act,  inasmuch  as  that  relates  only  to  gmeral 
powers,  while  this  cannot  he  treated  as  a  genml 
power,  inasmncb  as  the  appointees,  the  olqects  of 
the  power,  must  be  memb^  of  the  surriring  family 
of  the  testatrix.  The  case  of  StiSimai  v.  Weedon 
(Mjfi.),  to  which  I  was  referred,  seems  to  bare  a  con- 
tiaiiy'  tendency ;  but  that  case  must  be  considered 
as  retting  on  its  own  fouodatioQ  exclusirely.  That 
case  vaa  very  peculiar*  and  was  affected  by  two 
diffeienk  powvs  contained  in  it.  I  am  of  minioD, 
tberefore,  on  the  whole,  that  the  codicil  of  the  first 
testatrix  is  confined  to  the  real  estate,  and  that  the 
will  of  the  donee  of  the  power,  Mary  Anne  Cole,  is 
not  a  good  execution  of  the  power  given  to  het; 
but  that  it  <^erates  upon  all  ^t  Mary  Aooe  Cole 
tried  to  diipoee  of  which  was  not  incloded  in  the 
cMdicdL 

Solicitor  for  all  parties,  Eigood. 


1B.1&  Watford  ard  BiCKXAirswoBiH  Bailwat 
Compact  c.  Thb  -Lokoox  amd  NoBxa-WnnaRH 
Railwat  Coxpart. 

Snt  for  aeeomt — Agreement  to  r^tr — Sailuxa/  Com- 
pamei  Arbitration  Act  1859  (22  ^  28  Vict,  c  69), 
sects.  S  md  2S—^ariatHction. 

An  agrtemest  entered  into  between  two  ampaniet  con- 
tained an  arbitration  dauee,  by  which  it  wasprovided 
tAat  in  every  ctue  in  which  any  di^eraue  ahould  arim 
between  the  two  compantu  touehtm/  the  conitrvcHon 
of  the  agreement^  or  touehii^  amfthvag  to  be  done^ 
in  pvtmanee  of  the  agreement,  or  totuiing  any  of  the 
incidents  or  cememuneee  of  the  agreaumi,  ffc^  uadd 
be  referred  to  and  tkUrminedbf  arbitration  aeoording 
to  the  prmisiotu  of  lie  Sailwqg  Companiee  Arbitra- 
tion Act  1859. 

On  a  bin  bg  ene  of  the  companUe  pragit^  Jor  an  accotmt 
at  to  natters  eomueted  with  the  agreement,  to  which 
the  other  company  ^^edtd^  rtjnring  the  mitten  to  be 
feared  to  arbitration  i 


Bdd  that  the  26(A  sBefiM  of  ike  Act  rendert  U  eosi* 
puUon  on  the  court  to  giotfvdl  effect  to  the  agreement 
to  refer. 

BiU  accordingly  diimisted. 

This  was  a  suit  to  obtain  a  declaration  of  the 
rights  of  the  above-named  railway  companies,  under 
an  agreement  made  between  them,  and  dated  the 
IGth  June  1862 ;  the  lull  also  prayed  for  the  taking 
of  accounts,  and  the  pajrment  <n  what  shonld  be 
found  due  to  the  plaintiff  company  under  the  agree- 
ment. 

The  plaintiff  company  was  incorporated  by  the 
Watford  and  Bickmansworth  Railway  Act  I860, 
for  the  purpose  of  making  a  branch  line  from  the 
Watford  station  of  the  London  uid  North-Westem 
Bailw^  to  Rickmanaworth,  and  the  ureement  of 
the  16ui  June  1862  was  entered  into  between  the 
two  companies  for  the  working  of  the  branch  line 
by  the  defendant  company,  wlun  (qwned  for  traffic^ 
This  agreement  provided  that  as  soon  as  the  branch 
line  should  be  completed  to  the  satisfaction  of  the 
inspector  to  be  appointed  by  the  Board  of  Trade,  so 
as  to  be  opened  for  public  traffic,  and  should  have 
been  passed  by  such  inspector,  together  wiHi  all 
proper  and  sufficient  sidings,  stations,  approaches, 
works,  and  conveniences,  the  plaintiff  company 
should  hand  the  same  over  to  the  defendant  com- 
pany, who  should  thereafter  work  and  use  &e  same 
with  their  own  engines  and  carriages,  and  at  th^ 
own  expense;  that  on  and  after  the  ex[nration  of 
one  year  afttf  (he  completion  and  opening  for 
traffic  ot  the  branch  Une^  the  defendant  company 
should,  at  their  own  expense,  keep  in  repur  and 
maintain  tiie  same  in  good  working  order  or  condi- 
tion ;  that  in  consideration  of  such  working  and  use  as 
aforesaid,  the  defendant  company  should  pay  to  the 
pl^ntiS  company  half  yearly  a  sum  equal  to  50 
per  cent,  of  the  actual  amount  of  the  gross  earn- 
ings  from  toUs,  rates,  and  cbai^  (to  be  fixed  and 
levied  in  manner  therein  provided)  received  by  them 
in  respect  of  traffic  of  all  kinds,  as  well  local  as 
thro  ugh,  over,  and  in  respect  of  the  branch  line  or 
any  part  thereof ;  that  the  defendant  company 
should,  within  forty-four  days  after  the  80th  June 
and  the  Slst  Dee.  in  eadi  year,  main  ont  and  sub- 
mit to  the  plaintiff  company  a  true  and  Mrticnlar 
account  of  the  gross  earnings  from  tnmic  of  all 
kinds,  local  as  well  as  through,  due  in  respect  of 
such  traffic  over  or  apon  the  branch  line  or  auy 
part  thereof,  and  should,  if  and  when  so  require^ 
duly  verify  such  accounts,  and  permit  inspection 
andtnuucdptstobemadeat  reasonable  times  and 
br  one  or  two  persons  to  be  appointed  by  the 
plaintiff  company,  of  all  hooks,  voncmers,  and  docu- 
ments relating  thereto,  and  that  such  accounts  re- 
spectively, if  not  objected  to  within  fourteen  days 
from  the  delivery  thereof,  should  be  accepted  as  final 
and  conclusive  except  as  to  manifest  errors;  and  if 
objected  to,  in  whole  or  In  par^  and  »ny  difference 
or  dispute  should  arise  thereon,  such  difference  or 
dispute  should  be  referred  to  an  accountant  to  be 
agreed  upon  between  the  companies,  or,  failing  such 
agreement,  to  be  nominated  by  the  secntary  for  the 
time  being  of  the  Conunittee  of  the  Railway  Clears 
ing-honae,  London. 

The  agreement  contained  an  arUtration  eUnae  in 
the  following  wOTds:— 

In  erery  case  In  which  tnj  dlflonnoe  shall  silss  between 
the  Lmtdtm  ud  North  Westara  Compaii7  ud  the  Wattcod 
Compaoj,  touching  the  trim  intent  or  oonitmctdon  of  Uils 
agreement,  or  touching  anything  to  be  done,  suffned,  or 
omitted  in  porsnuoe  ot  this  ■greement  or  touobing  uj  oC 
the  Incldenoes  or  oonseqaeacee  of  this  sgreament,  OX 
touching  an;  breath  or  non-folfilmflnt  ot  this  agreement,  or 
touching  any  UaUlitj,  damagea,  lossea,  ooats,  or  expeiuea 
h;  reaaon  an;  mch  breach  or  non-f  ulfllmenll  or  touching 
aajda^  or  demand  relating  to  any  such  UaUlity,  damages, 
loeees,  costs  or  expenaes,  or  otherwise  relating  to  the  pre- 
ntoM,  eve>7  sooh  dilbrenoe  Shall  be  zeferrsd  to  ^  dweiC 
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mibsd  by  azUtntion  ■coorcUng  to  tht  prorUooi  of  th« 
Ballmj  CompaoiM  ArUtntloa  Act  1858. 

The  consent  of  the  Board  of  Trade  haTing  heen 
obtained,  the  Watford  and  Bickmaasworth  Eailway 
WM  opened  for  traffic  on  the  Ist  Oct.  1862,  and  soon 
afterwards  disputes  began  to  arise  between  the  par- 
ties to  the  agreement,  the  defeodaat  company  alleg- 
ing diat  the  branch  line  was  not  constructed  in  such 
a  manner  as  to  enable  them  to  work  it  profltably- 

By  the  ^ent  bill,  which  was  filed  in  Aug.  1867, 
the  plaintiff  company  claimed  that  there  was  dae 
to  them  50  per  cent,  on  the  snm  of  8275^  9>.  5d., 
■which  they  alleged  to  be  the  amount  ol  the  gross 
traffic  earnings  receired  by  tiie  defendant  company ; 
tbey  prayed  that  the  tights  of  dw  two  companies 
under  the  ^reement  of  the  16th  Jnne  1862,  might 
be  declared that  an  account  might  be  taken  of  the 
tolls,  rates  and  charges  levied  or  charged  by  the  de- 
fendant company  tor  the  conveyance  of  passengers 
and  goods  npon  the  branch  line;  and  that  what 
shonld  be  found  doe  to  the  plaintiff  company  in  re- 
■peet  thereof  mig^t  be  ordCTed  to  be  paid  to  the 
^^tlff  company  witii  compoond  intetvst  at  5  per 
cent,  per  annom. 

The  defendant  company  claimed  by  their  answer 
that  they  were  entitled  to  set  off  against  the  plain- 
tiff company's  chums,  sums  amounting  to  more 
than  the  plaintiff  company's  claim,  expended  bv 
them  in  comiAetiiv  the  branch  line,  which  they 
alleged  ought  to  have  been  completed  bv  the 
plaint]ff  company.  Th^  submitted  that  the  proper 
remedy  of  the  plaintiff  company  was  by  an  action 
at  law  or  by  a  reference  to  arbitration  under  the 
agreement,  and  not  by  a  suit  in  equity,  and  they 
claimed  the  bensfit  of  the  objection  as  if  they  had 
xiiied  it  bj  ^mnnsr  or  plea. 

LococJc  ir«M  (with  him  Sir  it  SaggaUay,  Q.C.\ 
for  the  plaintiff  company,  first  examined  Oie  items 
of  the  defendants'  claim  to  set  off,  which  were  set 
out  in  a  schedule  to  their  answer,  and  submitted 
that  Uieir  claim  was  unfounded.  He  submitted 
that  the  aonrta  of  law  and  equity  had  concurrent 
joiiBaietimi  in  a  case  of  this  sort,  that  this  was  a 
case  which  could  not  be  satisfactorily  dealt  with  at 
law,  and  that  when  proceedings  were  once  com- 
menced in  equi^,  the  court  would  direct  an  account 
to  be  ta^.  He  cited 

^SlAG^?^  ^1m»V  OompcMV  t.  Brogden, 
O'Cotuutr  v.  ^aight,  1  Sch.  A  Lef .  305 : 
1  H.  of  L.  Caa.  Ill ; 

8PhiL759  ;  5Bail.CkM.478. 
As  to  the  question  of  arbitration,  fae  submitted 
that  it  was  pot  compulsory  upon  the  court  to  grant 
an  arbitration,  as  there  was  no  covenant  in  the 
wreanent  not  to  sue ;  this  was  clearly  decided  by 
CbautfaoiiUes  on  former  Arbitration  Acts,  and  he 
•nbmitted  that  the  Bailway  Companies  Arbitration 
Act  1859  did  not  BO  any  further  than  the  other 
Aibitration  Acts  which  preceded  it  He  cited 

BeottT.  The  CorpmxUion  qf  Livarpool,  3  De 

w.  s  J.  334 ; 
Balfluds  T.  Ferming,  2  Bro.  C.  a  338 : 
Bvmtdale  t.  BoberUon,  8  J.  ft  L.  S8: 
Bcott  V.  Avery,  5  H.  of  L.  Ctm.  811  j 
^SaHqfMtwbonmgh  v,  Botesr,  7  Bot.  IS8j 
McInto$h  r.  The  Qreat  WMan  BaOutM  Oom- 

Oroekey  v.  Ths  AmsMcm  and  Ainenean  Steam 
SAj^^Ownpoiis,  S  L.  T.  Bep. N.  S. 566 ;  1 

Ofto^-^'oofcs,  18  L.  T.  Bap. ».  S.  813;  L.  Bep. 

J^paad,  for  the  defendant  oompany,  contended  that 
tin  acocrant  asked  tox  was  of  such  a  simple  natan 
Om  it  conld  be  obtained  in  an  action  at  lav,  and. 


that  the  agreement  being  one  of  which  the  court 
could  not  enforce  specific  pcsfonnance,  as  it  was 
one  for  the  vwking  of  the  branch  line  in  per- 
petuity, the  court  would  not  decree  an  account.  la 

The  Soath'SoBtem  Railwaif  Companf  v.  Brog<kR  (mk") 
Lord  Cottenhom  decreed  fm  account,  but  he  did  so 
on  the  well  known  principle  that  the  account  was  a 
complicated  account,  but  in  the  present  caw  there 
was  no  complication.   He  also  referred  to 

O'Connor  v.  ^paight  (rwp.) ; 

Niason  v.  The  Toff  Vale  RoaIwou  Conaaany  (stui.)  : 

Dohhs  V.  Nugent,  13  L.  T.  Bep.  N.  S.  396 ;  lljur. 
N.  8.  9«; 

Dvnwiddie  v.  Bailey,  6  Yea.  186; 

Phillips  T.  PhilUfa,  9  Hare,  471 ; 

Padmck  v.  Swrtt,  18  Beav.  575  j 

f^leg  V.  HiU,  2  H.  <d  L.  Cas.  28 ; 

The  JTorthrKosism  BoOway  Oomfiatty  t.  Jforfm 
{mm.) 

Bmith  V.  LtKeava,  9  L.  T.  Bep.  N.  S.  313 ;  2  DeG-. 
J.4S.1; 

Mozon  V.  Bright,  L.  Bep.  4,  Ch.  App.  292  : 
Kemot  V.  Potter,  3  De  G.  F.  &  J.  447. 
Moreovo'  by  the  2Qd  and  2€Ui  sections  of  the 
Bailway  Companies  Arbitration  Act  1859,  taken  in 
conjunction  with  the  arbitration  clause  contained  in 
the  agreement  the  6th  June  18C^,  the  court  was 
deprived  of  its  jurisdlct^. 

Sir  Kckard  BmgaBag,  Q.C.  wis  heard  in  replj  on 
the  qnestion  of  the  effect  of  the  secUons  of  the  Act, 
and  the  etanse  in  the  agreement  on  the  jurisdictUm 
ot  the  court.  He  cited 

Coofcv.  OatehipcU,  11  L.  T.  Bep.  N.  S.  264. 

The  following  sections  of  the  Bailway  Companies 
Arbitration  Aet  1859,  wen  relied  i^m  by  tiie 
defendant  company : 

SecLS: 

Aay  two  OT  more  nflmj  aompuiiM,  whetlieT  alreadr  or 
hatemiter  inoorporatad  (in  this  Act  c*Ued  "  the  oomMtmas  ") 
from  time  to  tline,  bj  writine  under  their  reBpecttve  com- 
mon bmIb,  may  agree  to  refer,  and  may  refer,  to  niUtia- 
Uoa,  in  MOordULee  with  this  Aet,  any  then  exiatiag  or  fatnre 
diffsmiOM,  qoaatioiu,  or  other  Buttervwhataoerer  in  whioh 
they  then  are,  or  thereafter  shall  be,  mutually  intorasted. 
and  whioh  Uief  might  lawfully  settle  or  di^OBe  of  bjr  agree- 
ment between  tbamBelvea,  and  may  delegate  to  the  peroon 
or  pencma  to  whom  the  refsnooe  is  made  any  pow«r  to 
determine  all  or  any  of  the  t«nna  of  anjoontiaot  to  bemads 
between  the  oomponies  whioh  the  direotora  ot  the  oomiwwins 
might  lawfully  dslegate  to  Buy  oomndtteee  d  themastTSS 
xaqpMttTCly. 

Beet.  26: 

Fnll  dhot  shsB  be  gtren  by  bH  the  Superior  Conrti  ot  law 
dt7  in  the  United  Eingi<»n,  aooordtng  to  tMr 
.*•  jniiBdiotltms,  and  by  the  compaiLiea  reaveotiTelr 
—  srwise,  to  all  agreements,  references,  arbitration^ 
and  awvds  in  acoordsnoswtth  this  Act;  and  the  peif orm- 
anoa  or  observanoe  thereof  may,  where  the  oonrts  Qiink  fit, 
bs  oonpsUed  by  distreas  inflnnemi  the  proporV  o'  the  oom- 
psnlea  laspactiTel;.  or  1^  any  oQux  process  against  the 
ooBpanias  raspeotirely,  or  fheir  respectfre  propartT,  that 
the  oonrts  or  any  Judge  thareotf  shall  diiest,  and  wbsre 
raqoistte  frame  f<^  the  pnrpoae. 

Jun«3.~Iiord  Bomillt.— On  looking  atthep^pm 
in  this  case  I  am  quite  latdsfled  that  the  aoorant 
piayedl^  this  bill  ia  not  one  that  would  be  takrain 
an  acUon  at  law,  but  that  if  an  action  were  brought 
the  matter  would  at  once  be  referred  to  arbitration. 
Many  cases  have  been  cited  to  m^  but  in  these 
qvemons  of  account  one  case  does  not  goTem 
uiother,  but  each  case  d^ends  upon  its  own  circum- 
stanoM.  I  am  quite  dear  tlwt  the  nature  of  tUs 
partioalir  case  is  midi  that  it  would  be  a  proftf 
case  for  an  account  in  equity ;  but  a  greater  diffi- 
culty arises  out  of  the  agreement  to  refer  disputes 
to  arfoittation.  I  am  of  opinion  that  it  is  impossiUe 
to  evade  t^e  words  of  the  agreement.  Hie  plain- 
tiffs assert  that  the  whole  question  between  them 
is  to  be  goremed  by  the  agreemmtt  wbldi  thqr 
■ay  has  not  bew  observed  by  the  d^udiots; 
and  they  slso  say  that  the  made  ^  tlw 
defendants  for  a  ~ 
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nndemandiag,  which  was  no  part  of  the  agree- 
ment. It  if  impoasible,  bowerer,  to  escape 
from  the  vorda  of  the  arbitration  claose ; 
the  matters  complained  rf  by  the  plaintiffa 
hare  been  done  by  the  defendants  either  in  pur- 
maoce  of  a  right  which  they  have  nnder  the  ^[ree- 
znent,  or  in  Qon-futfihnent  of  their  obligations  aader 
the  agreement,  and,  in  either  case,  Uiese  matters 
coine  within  ttie  questions  agreed  to  be  referred  to 
arbitrmtioa.  [His  XiOrdship  read  the  arbitration 
clanse  and  the  2nd  and  26th  sections  of  the  Railway 
Companies  Arbitration  Act  1859,  and  continued.] 
The  present  account  la  clearly  within  Oie  arbitration 
claose;  it  remains  to  be  considered  whetiier  the 
26th  section  of  the  Act  makes  the  reference  to  arbi- 
tration compulsory,  and  ousts  the  jarisdiction  of 
the  court,  which  is  not  ousted  by  an  ordinary  agree- 
ment to  refer.  The  question  is  quite  nev  to  me, 
and  no  decision  in  point  has  been  cited.-  The 
agreement,  however,  being  clearly  within  the  des- 
crtiption  contained  in  the  2nd  section  of  matters 
■wldch  may  be  referred,  I  think  that  the  words  of 
the  26tb  section  are  cooclusire,  and  render  it  com- 
pulsory upon  the  court  to  give  full  effect  to  the 
agreement.  If  the  defendants  will  consent  to  waire 
the  pcunt,  and,  if  both  sidei  can  i^ree  u  to  tiie 
■motmtB  of  the  items  in  ditpate,  I  shall  hsTe  no 
objection  to  act  as  arbitrator,  and  to  hear  tn  cham- 
bers and  decide  on  the  rights  of  the  parties  under 
the  agreement ;  but  if  the  defendants  insist  upon 
their  rigjit  to  take  the  objection  that  the  plaintiffs' 
claim  is  corered  by  the  arbitration  clause,  I  must 
dinnisa  the  pluntiffB'  bill,  but  without  coats,  be- 
CRiue  the  d^ndanti  might  hare  raised  tlidr  objee- 
tiou  by  plea. 

Bolicitor  for  the  pUntiff  company,  W.  Garha. 

BofidtOT  tor  tin  defendant  company,  SMaaiep. 


T.  O.  KAUXV  OOVKF. 

SapOftcd  by  O.  T.  Emrusa.  Esq..  BKiMsMt^Mr. 

Mi^  Slaf,  and  Jms  UL 

Lusa  «.BiBm. 

Dammrrv — Bmefii    jon'sto  —  Certifieaie  of 
6^7  ma.  4,  e:  S8. 

Tie  tntslea  of  a  Benefit  Building  Societg  bg  iu  IgfA 
rule  were  ei^jowered  to  borrow  mossy,  at  interest  on 
kgal  tecuritg,  and  be  indemnijied  b}f  the  aodetg,  the 
tnuttet  not  bting  retpotuibie,  and  the  money  bomnoed 
not  to  txcetd  a  certain  proportion  of  the  societj^e 
jtnartgagtM.  A  biU  ktos  Jiled  charging  that  the  rule 
was  invalid,  and  to  rettrain  auch  borrowing.  On 
gentrai  deaaarer  to  auch  bill, 

MtUf  tiat  the  harriaUr'a  eertifioatt  was  oafy  eenduaive 
at  aofCers  within  Ida  fKriadictiim,  mi  that  tie 
qmatlim  ofth^wdi^hf  ofwenJewaama  won  whkh 
hfpoaatbiU^  the  plantijra  might  be  tKtitkd  to  raHef 
at  the  htarvag.   tkmurrw  tnmvled,  reaarving  coata. 

Tniis  waa  a  general  demorrer  for  want  of  eqnity 
to  a  Mil  filed  by  Thomas  Heron  Laiog,  on  b^alf  of 
himidf  and  all  other  the  tliar^oldera  of  the 
Nortfaem  Coanties  Permanent  Benefit  Building 
Sodety  except  the  defendants^  against  MattiKw 
Beed,  wUUmd  Brosg  Leigiiton,  and  Mason  Watson. 
The  Ull  stated  that  die  aodety  mi  fonned  in 
Jamtaiy  1861,  at  Neweastle^n-^^yae,  nnder  6  &  7 
WiSL  4,  c.  S2,  and  roles  were  passed  at  a  meet- 
it^,  and  certified  by  the  barrister  appointed  tar  that 
pnipose,  the  objects  being  thus  stated  :  For  raising, 
wj  veduy  contributions,  a  steek  or  fond  to  BuMa 
Mdi  member  to  erect  or  pordiase  a  dwvlUii^iotu^ 
or  other  real  OTkasdiold  property.  Tbeufainto 
be  oondneted  t^^  three  troiteee,  two  itewards,  twelve 
dbeotCH,  ittd  atntnmr,  vuftyotj  MuUftor,  wdldtor} 


snd  secretary,  to  be  elected  annoally,  except  tte- 
trustees  and  stewards.  The  trustees  ex  officio  to  be- 
directors,  the  funds  and  property  being  vested 
in  them  subject  to  the  rales.  That  whenever  a 
shareholder  should  desire  to  receive  an  advance  he 
should  make  application,  and  if  he  did  not  offer 
security  when  the  secretary  gave  notice,  he  shoold 
forfeit  2s.  6d.  per  share.  The  secretary  at  the  first 
monthly  meeting  to  produce  to  the  directors  all  ap- 
plications for  advances,  to  be  dealt  with  in  a  manner 
specified.  Aa  the  society's  funds  accamnlated, 
notice  should  be  sent  to  shareholders  aa  the  list  tof 
advances  informing  tbem  when  th^  might  receiTe- 
them.   The  18th  role  was  as  follovs ; — 

(1)  ^niat  i3i9  tmsteat  for  the  time  being  m^.  from  time 
to  time  u  ocomsioii  shall  require,  bonow  and  take  np  at 
interest  uty  sum  of  mon«rr  from  naj  banker  with  whom  the 
funds  of  this  aooiety  ahall  be  depoelted,  or  from  any  other 
person ;  to  procure  which  the  trosteea  may  aiTs  their  ova 
pereonal  seenritT,  and  they  shall  be  Indemnified  trot  of  the 
flnt  tnads  of  tbia  eoeiety  which  ahall  bereoeiTed.  (2)  That 
the  putlea  money  to  the  tmsteei  of  thia  soda^ 

purauant  to  the  proriaiona  herein  contained,  shall  oa 
allowed  Interest  for  the  same  at  the  rate  of,  and  not  ei- 
eeeding,  61.  par  Mot.  par  annum,  such  interest  to  be  poyablfr 
half  yeariy  or  otherwise  as  may  be  agreed  upon ;  and  that 
all  loana  to  the  sooletj  shall  be  repayable  bo  the  leader  br 
giying  twenty-eight  days'  notice  on  any  monthly  meeting 
night  of  the  society.  (3)  That  for  secaiing  the  rmoymsiS 
to  thspsraonor  penonsodnncinK  thesamit^  of  allmonisya 
to  be  so  borrowed  by  the  trosteea,  on  behalf  of  the  sooietr 
as  nfnrfflmlfl.  it  shall  be  lawful  for  tiiem,  the  said  trasteesv 
to  gire  or  aathorise  to  be  girgn  suoh  form  of  security  oa 
Toaj  be  legal  and  aa  the  said  trastees  shall  thinkproper 
and  neoeasary  for  or  in  leapeet  of  the  same.  (4)  ^Qiat  a» 
tmstae  [exoept  by  hisoonseut  expreesly  signified  in  writiiv 
on  the  secmity  to  be  given  to  any  banker)  shall  beoom» 
reaponaible  for  any  sum  or  snms  of  money  so  borrowed  as 
aloraaatd.  And  (5)  That  the  total  snm  of  money  to  IM 
bonrrowed  under  th»  rule  shall  not  at  any  one  time  exoeed 
two-thirds  Of  the  amount  (or  the  time  being  secured  bgr 
mortcages  to  the  sodetf,  fnolndiag  mortoage  or  mortgagee 
for  which  aoob  advanoe  or  adTsaoes  may  De  reqnlred. 

That  the  society  had  carried  on  a  ctmslderable 
basiness  Ica  eightMu  years,  and  ttte  plaintiff  on  th& 
16th  Jan.  1868  became  a  member  and  the  registered 
holder  of  one  unadvanced  share,  the  defendanta 
being  the  trustees.  That  said  defendants  from 
time  to  time  and  on  the  alleged  authority  of  said 
I8th  rale,  had  borrowed  from  various  persons 
66,862^  !9s.  doT.  according  to  the  floandal  statement 
of  the  society  ending  Dec.  1866^  and  submitted  to  a 
tenenl  meeong  held  the  18th  Jan.  1869,  teoitred  l^^ 
promlBSory  notes  signed  by  the  defendants,  ana 
countersigned  -by  the  secratary,  at  six  months 
with  interest  at  U  per  oent,  and  it  appeared 
by  such  statement  that  during  the  year  1868 
8462^  2i.  lOd.  had  been  paid  out  of  the  assets  of  th& 
society  for  interest.  The  bill  then  charged  that 
sach  18th  role  wis  aheolnte^  illc^  and  invalid* 
and  that  the  borrowing  of  moaey  on  behalf  of  th» 
said  society  was  beyond  the  powers  of,  and  a  bieadi 
at  trust  on  the  part  of,  the  defendants  as  trusteetr 
and  the  payment  of  such  interest  was  a  misappro- 
priation of  the  fnnds  and  a  breach  ai  tnut,  for 
which  the  defendants  were  responsible.  That  the 
defendants  had  also  lent  a  ptfftion  of  the  asaelB  ta 
other  hnihUng  societies,  to  wit,  the  Oranm  Perma- 
nent Benefit  Building  Society,  and  the  Qateshaad 
Institnte  Permanent  BtiildiDg  Society,  who  were 
not  members  of  the  society,  on  the  fecnrlty  of 
the  pnHnissory  notes  of  the  trastees.  The  plaintiff 
believed  that  tboee  particular  loans  had  been  repai^ 
bnt  he  diaiged  that  ttai^  were  abscdntely  rtH  and 
illegal.  The  bill  then  charged  generally  that  the 
transactions  complained  of  were  illegal  and  invalM, 
and  incapable  of  confirmation  by  any  majority  of^ 
tiie  sharelKdders,  and  alleged  that  the  defendants 
threatened  and  intended  to  borrow  money  on  behalf 
at  the  society  aad  pay  interest  tiwreon,  and  that  tho 
delsndanta  oogbt  to  be  lestrained  from  so  dnog, 
and  from  lending  the  assets  mtU  the  mmeys 
ahflady  borrowed  had  been  repaid.-,  Hiat  the  share- 
holders were  1400  in  nomber.  t*o  nsvaenMito  ba 
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made  partiei,  and  thetr  interests  were  sufficiently  re- 
•ented  by  hinuelf.  Aad  the  bill  prayed  a  declara- 
tloa  tiiat  the  18th  role  at  the  aodety  was  absolutely 
illegal  and  inTalld,  and  the  btwrowing  money  on 
behalf  of  the  society  and  paying  Interest  on  it  oat 
of  iht  assets,  and  leading  any  part  of  tiie  assets  to 
any  person  not  being  a  member  thereof  vere  beyond 
the  powers  of,  and  a  breach  of  trust  on  the  part  of, 
the  def  aidants,  and  erery  otiier  officer  of  tiie  society. 
To  restrain  the  defendants  from  borrowing  money 
on  behalf  of  the  society  and  paying  interest,  and 
advancing  any  part  of  the  assets  to  any  member 
until  all  moneys  borrowed  by  the  defendants  had 
been  repaid,  and  from  advancinK  any  part  of  the 
assets  to  any  person  other  than  a  member,  and  to 
proTide  for  the  costs. 

Sir  BotmdeU,  Palmer,  Q.  C,  Oiborne,  Q.  C,  and 
Cltt^,  in  sopport  of  the  demurrer,  contended  that 
there  was  a  statutory  power  to  make  rules,  and 
those  rules  being  certified  by  Mr.  Tidd  Pratt,  that 
was  condusive  of  their  leg^ity.  Independent  of 
that,  moreoTer,  ^e  terms  of  the  statutes  themselres 
•bowed  that  there  was  nothfaig  whatever  illegal  or 
invalid  in  the  I8th  Bole.  Sums  were  entirely  com- 
parative, and  the  66,362/.  19s.  id.  might  not  be  a 
large  snm  compared  with  the  transactioas  of  the 
society.  It  appeared  on  the  allegations  of  the  bill 
to  be  a  flourishing  one,  and  had  continued  for 
ei^teen  years  doing  a  large  business,  and  this  rule 
had  been  acted  upon  satisfactorily  and  unquestioned 
daring  all  that  period,  alone  good  evidence  of  Its 
legalinr,  and  the  plaintiff  bad  now  evidently  pur- 
diased  the  least  amount  of  interest  he  coi^d  ac- 
quire, merely  fta  the  pnrposes  of  the  suit,  and  the 
court  would  look  with  little  favoar  on  such  a 
person. 

MaOoelt  v.  JsnUns,  14  Bear.  628 ; 
Avm&tag»  v.  TToItsr,  2  E.  ft  J.  211-15; 

6  4  7  Will.  4,  o.  82,  b.4; 

Dtwhurst  V.  Clarisoti,  3  Ell.  ft  Bl.  206 : 

Pare  t.  Clegg.Ta  Beav.  588 ; 

Tidd  Pratt's  Fractioe  of  Benefit  SooietieB ; 

Parlcer  v.  Bufeh«r,  L.  Bep.  3  Eq.  762. 

Glaue,  Q.  C.  and  Gmham  ffastinaa,  for  the  plain- 
tiff, insisted  that  tu>wever  small  his  interest  that 
had  nothing  to  do  with  the  matter;  the  case  stated 
on  the  blUmust  be  taken  to  be  true  on  the  de- 
mnrrer.  He  was  in  fact  a  much  better  person  to 
bring  forward  such  a  question,  only  having  recently 
become  a  member,  and  tberefore  not  having  ac- 
quiesced in  the  wrong.  It  was  a  question  of  great 
paUic  importance,  and  on  the  aatborities  the  certl- 
iloate  at  the  barrister  was  ooly  coocln^Te  as  to 
matters  within  tiie  jorisdietkHi. 

Kelsall  V.  Taylor,  11  Ex.  518 ; 

Reg.  V.  Davis,  W.  N.,  Q.  B.  Jan.  1866, 84; 

10  Geo.  4, 0.56,8.8; 

Orimet  r.  Harriion,  30  Beav.  410. 

Sir  Roandeil  Palmer,  Q.  C.  in  reply. 

The  Vicb-Chahokllob.— This  is  a  demurrer  to 
the  whole  bill  for  want  of  equity,  and,  therefore, 
the  question  is  whether  the  case  so  entuely  fails, 
that  I  am  bound,  at  this  sti^  to  allow  die  de- 
murrer and  pot  au  end  to  the  litigation.  (The  Vice- 
chancellor  referred  to  the  bill.)  The  objects  of  the 
society  as  stated  in  the  bill,  are  entirely  in  con- 
formity with  the  Act  of  Parliament,  but  it  is 
alleged  that  one  of  the  rules  is  entirely  beyond 
the  sctme  of  it,  viz.,  the  1 8th.  (The  Vlee- 
Ghanceltor  read  tin  rule.)  The  power  givai  by 
this  rule  is  certainly,  on  the  face  of  it,  unlimited;  it 
is  "  to  borrow  any  sum  from  uiy  perscm,"  the  5tii 
paragraph  of  it  only  contains  a  restriction  that  the 
amount  should  not  exceed  two- thirds  of  the  mort- 
fign  iacludiag  the  mortgage  on  the  advance  itself. 


CV.C.  M. 

The  Vice-Chancellor  read  the  remainder  of  the  hill.) 
t  was  a^ued  io  sumKirt  of  the  demurrer  that  the 
court  would  not  lou  wiUi  much  favour  upon  a 
person  who  comes  after  eighteen  years,  no  member 
having  complained  during  all  that  time,  and  pur- 
chases a  single  share,  I  assume  for  the  purpose  'of 
the  suit.    Mr.  Glasse,  for  the  bill,  answered  that 
by  saying  that  the   question  may  be  one  of 
general   importance ;  and,  for   ilaa  purpose  of 
raising  that  general  qaestton,  a  person  not  pre- 
viously mixed  up  with  the  affairs  of  the  society  is 
a  more  proper  plaintiff  than  an  old  member.  Upon 
the  dements  of  the  plaintiff  and  the  object  of  insti- 
tnting  the  salt  I  cannot  enter  on  this  demurrer;  I 
can  only  take  him  as  a  shareholder  prosecuting  the 
litigation  at  his  own  risk,  and  tbuefore  I  cannot 
allow  the  demurrer  on  that  ground.  It  is  said 
that  this  rule  was  certified  by  BIr.  Tidd  Pratt,  Imd 
all  rules  so  allowed  are  binding  upon  the  society, 
and  the  4th  section  of  the  6  &  7  Will.  4,  c.  32,  is 
conclusive  on  that  subject.   By  this  it  is  enacied 
that  all  rules  and  alterations  of  rales  for  the  manage- 
ment of  such  societies  from  the  time  of  the  certificate 
shall  be  binding  on  the  membtfs  uid  offiows  and  all 
oUier  persona  having  an  interest  therein.    It  is 
then  said  that  the  certificate  is  conclusive,  and 
therefore  the  plaintiff  is  not  at  liberty  and  cannot 
sustain  any  claim  as  to  the  invalidity  of  this  rule. 
But  authorities  have  been  cited  on  the  other  side 
which  oblige  me  to  come  to  the  conclasion  that  that 
is  not  so.   Although  it  is  true  that  Dewhurat  v. 
Clarkaon  (sup.')  decided  that  the  certificate  la  con- 
clusive,   two    anthorities   show    the  contrary, 
KxUaUv.  Taylor (jtup.'),  and  Rtg.  v.  Davit (lup.^,  where 
it  was  held  that  the  certificate  is  only  conclusive 
as  to  matters  within  the  barrister's  jurisdiction,  and 
will  not  give  validity  to  a  rule  repugnant  to  Uie 
objects  of  the  society,  in  strict  conformity  with  the 
Act.    The  1st  section  enacts  that  the  society  shal 
assemble  from  time  to  time  to  make  proper  and 
wholesome  rules  for  the  government,  ftc,  of  the 
society,  so  long  as  such  rules  shall  not  be  repugnant 
to  the  express  provisions  of  that  Act  and  the  genial 
laws  of  the  realm.   I  admit  that  to  borrow  is  not 
repugnant  to  the  laws  of  the  realm  ;  as  to  whether 
it  is  repugnant  to  the  provisions  of  the  Act,  I  do 
not  intmd  to  deride  anything.    I  am  bound  t» 
come  to  the  conclusion  that  at  this  stage  of  tba 
case  I  cannot  put  an  end  to  it.   If  the  plaintiff 
makes  out  a  primS  facie  case,  the  question  must 
be  decided  at  the  hearing,  when  the  court  will 
be  able  to  act  upon  complete  information,  ^ow, 
the  Legislatuie  says  that  by  means  of  small 
periodical  subscripUons  a  fund  may  be  obtained  to 
acquire  freehold  or  leasdiold  property,  and  can 
I  say  that  it  is  repugnant  to  the  objects  of  such  a 
society  that  they  should  have  an  unlimited  power 
of  borrowing  and  lending  irrespective  of  the  amount 
of  the  assets?   As  I  understand  it,  the  object  of 
tliese  societies  is  to  receive  from  the  membm 
certain  payments,  that  la,  an  income  from  sucji  pay- 
ments, fines,  ftc,  that  is  to  be  acoamulated,  and 
when  it  is  found  that  tbey  have  more  than  they 
want  for  the  present  expenses,  that  tbey  should 
make  advances  to  members,  these  being  the  subject 
of  competition  by  ballot   I  had  occasion  lately,  in 
In^/et  V.  Cav«,  to  consider  this  subject,  and  if  it  is 
said  that  ia  order  to  make  advances  money  should 
be  borrowed,  one  caonot  hdpr^rding  it  with  some 
suspicion;  and  upon  such  materials  as  tiie  bill 
ineaents  a  demurrer  is  a  very  inconvenient  form  to 
consider  such  a  question.   I  am  not  told  the  extent 
of  the  mortgages ;  they  may  amount  to  a  million, 
and,  if  so,  the  66,0OOJL  odd  is  a  small  proportion; 
bat  the  bill  alleges,  and  I  most  take  it  to  be  trn^ 
that  8652iL  was  paid  hut  year  for  interest.  It  ii 
settled  by  the  two  eases  cited  Oat  the  cerUficateU 
iiotfUul.aiidCMmDt  giS^^^p^^C^f^M^^" 
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illegal  otherwise,  and  Sir  RoundellFalmer  admitted 
that  thia  role  did  not  aatboiiae  embarking  in  any 
trade,  nor  did  the  cvtiflcate  make  it  legal.  Bat 
I  find  it  dedded  by  the  Court  of  Appeal  that 
the  certificate  ia  not  absolutely  bindiog,  and  that  it 
has  been  held  that  an  order  signed  by  the  Lord 
Chancellor  and  Vice-chancellors  under  the  Wind- 
ing-apActs,  vaa  nuUbecaiiae  not  within  the  scope  of 
those  Acts,  and  by  the  Court  of  Exchequer  in  Kulaall 
T.  lyier  (Mp.)  that  it  was  not  within  the  prorince  of 
the  aoclety  then  in  question  to  take  policies,  aH 
tiwM  qoestioni  I  shall  reserre  until  the  hearing,  not 
hdDg  satisfied  that  such  an  unlimited  power  of 
boROwing,  ia  within  the  prorinons  of  the  Act,  and 
varraated  by  law.  MallocJc  r.  JeaJdni  (sup.)  was 
cited  in  support  of  the  demurrer ;  but  thtn  the 
Matter  of  the  Bolls  stopped  the  litigation,  because 
there  was  an  attempt  to  keep  both  land  and  money 
Ijy  raising  a  technical  qoesUoD  ;  but,  subsequently, 
the  same  judge,  ia  GTime$  r.  BamMm  (tup.)  decided 
that  it  was  beyond  the  scope  of  a  benefit  building 
•ociety  to  toaosact  business  as  a  freehold  laud 
society.  I  also  decided  a  similar  point  in  a  case 
where  one  man  purchased,  as  the  agent  of  another, 
and  repudiated  sabseqoently.  Without,  thereftve, 
ezpessiog  any  opinion  upon  this  question,  there 
hong  considerable  doabt  how  far  such  a  power  as 
thia  is  consistent  with  the  object  of  the  society, 
I  OTermle  the  demturar,  in  order  that  the  question 
may  hare  full  consideration  on  all  the  facts,  and 
leare  it  now  entirely  open  ;  and  I  shall  reserre  the 
question  of  costs  until  the  hearing. 

SoUdtrar  for  the  plahitift,  John  Tueier. 

Solicitors  for  the  defendants,  Shm  and  Crotman 

T^mnday,  Jmlg  8. 
H<niTooimT  e.  CAjiBBOir. 

Practice — Pro  eon/etto — Requmte  /omu. 

A  defendayit,  having  apptuxnd  and  taken  out  a  summons 
far  timt  to  answer  interrogatories,  was  attmhed,  and 
there  wasaretvm  ''noaest,"  as  As  could  not  be  found. 
On  cert^ieate  of  reeord  and  writ  derk,  and  aidenct 
ttf  service,  aadomfovUoi  da^'  mrtiies,  order  made  to 
ttdx  biU  pro  eon/iaeo. 

Langlq  moved  in  this  cause  to  take  the  hill  pro 
eonfeaso,  on  the  usual  fourteen  days'  notice.  The 
Inll  waa  filed  in  respect  of  a  bruch  of  tmst  oa 
the  fith  Feb.  1869,  and  the  defendant  ^^i^ued  in 
paeon  on  the  19th.  Interrogatories  were  filed, 
and  serred  on  that  day.  On  the  20th  March  the 
defendant  took  out  a  summons  for  time  to  answer; 
and  on  the  24th  (a  letter  haring  been  written  mean- 
time) an  attachmant  isaned,  and  a  return  waa  made 
ftf  MM  esf  Mtwataf.  There  was  an  affldarit  of  Hbn 
sheriff's  officer  that  on  the  3rd  June  be  served  a 
warrant  of  arrest  on  the  defendant  for  contempt, 
and  attended  at  his  residence  at  Kicbmoad  on  six 
different  occasions,  on  some  of  wliich  he  saw  a 
female  serrant,  and  on  one  a  lady,  who  said  he 
waa  not  within ;  and  be  had  not  been  able  to  meet 
wiUi  him,  although  inquiiiea  wwe  inbseqnently 
made.  There  was  the  usual  certificate  of  w 
pcoeeedings  of  the  record  and  writ  clei^  and 
eridence  of  eerrioe: 

seton,  laes. 

The  VicB-CHurcELun.— Tott  appear  to  hare 
gone  throngh  all  the  reguUr  formi,  and  yon  may 
therefore  take  the  order. 

BoUcUor:  Protdfoou 


[v.a  Bf. 

Friday,  Jubf  5th. 

Re  Csookfobd's  Estate. 

BaHwai/  empany — Pagnunt  into  court — WiB— 
Precatory  trust. 

A  testator  gave  <dlhis  property^  real  and  personal,  to  hit 
wife,  "  raying  upon  her  doing  what  was  right."  He 
UJi  hit  wife  ana  four  daughters  surviving,  to  urhom  the 
widow  l»f  her  will  left  all  her  propertv  in  joint  tenancy- 
A  railway  company  took  part  of  toe  land  and  raited 
an  objeetun  to  the  title  that  tihert  waa  a  pmatory 
truat: 

Beld,  that  there  toot  not. 

Osborne,  Q.  C.  and  C.  Lococi  Webb  appeared  upon 
a  petition  asking  payment  out  of  court  of  &QOL 
paid  in  under  tiie  provisions  of  the  Lands  Claoaea 
Act  in  otiet  thxt  the  Holywell  Railway  Company 
under  tiiis  Act  (1864)  might  take  possession. 
William  Crockford,  by  his  wiU  dated  in  May  1844, 
gare  all  his  real  and  personal  estate  whatsoever  and 
where ftoerer  to  his  wife,  Sarah  Crockford,  and  con- 
tinued as  follows :  "relying  on  her  doing  what  ia 
right"  Sarah  Crockfwl  her  will  gave  ail  her 
property  to  her  four  daughters  (petitioners),  who 
were  all  single,  in  such  a  manner  as  primS  faae  to 
make  them  joint  tenants,  and  they  being  in  po8 ses- 
sion the  railway  company  serred  them  wi^  the 
usual  notice  to  treat  and  took  the  land  in  the  ordi- 
nary way  under  the  Lands  Clauses  Act,  payine 
500/.  into  court.  It  aiqteared  that  the  testator  has 
a  son.  An  abstract  title  was  delivered,  and  matters 
went  on  until  the  spring  of  the  present  year,  when 
the  company  took  an  objection  to  the  petitioners* 
title,  contending  that  the  wUl  of  Williun  Crockford 
contained  a  precatory  trust  to  the  widow.  The 
petitioners  being  ready  to  execute  a  conreyanoe, 
ou  the  eround  that  the  company  were  in  trn^  only 
taking  uiis  and  other  objections  in  order  to  force 
them  to  sell  another  piece  of  land  required  by  the 
company  hut  which  they  had  no  Farliamentary 
powers  to  purchase,  presented  the  present  petition. 

F\icher,  for  the  company,  contended  that  there 
was  a  tmst  granted  by  the  will  of  William  Crock- 
ford in  favour  of  some  objects,  or  for  some  purposes 
unknown,  or  which  did  not  appear,  but  were  pro- 
bably known  to  the  widow,  and  it  made  no  diffe- 
rence that  she  had  not  acted  upon  it.  lu  Br^/g* 
r.  Penny,  3  M.  &  Q.  648,  then  was  a  gift  of 
certain  property  to  Somh  Penny,  her  execotors^ 
administrators,  and  assigns,  **weU  knowing  that 
she  will  make  a  good  use  and  dispose  of  it  accord- 
ing to  my  views  and  wishes,"  and  there  it  was  held 
that  there  was  a  good  trust.  Moreover  the  abstract 
was  quite  insnffldent,  and  there  was  no  delay  oa 
tlu  part  of  the  company.  The  testator  had  also  left 
a  son. 

The  VicB-CHAircELLOB  (without  hearing  a  reply). 
— I  cannot  destroy  the  title  of  these  petitionerj 
upon  a  mere  conjecture.  If  I  were  to  yield  to  the 
argument  they  hare  no  title  at  all.  The  sole  ques- 
tion is  whether,  under  the  will  of  William  Crock- 
ford, a  trust  was  created.  What  he  says  is  simply 
"  relying  upon  her  (his  wife)  doing  what  is  right." 
Not,  "  I  hare  told  her  to  do  anything  " ;  neither  the 
purpose  nor  the  persons  are  indicated,  and  what 
language  can  possibly  be  more  rague.  It  would  be 
impossible  for  the  court  to  act  upon  it,  even  sup- 
posing I  held  tiiat  there  was  a  trust  of  some  kind, 
unless  there  is  some  evidence  from  which  a  conclu- 
sion can  be  drawn.  Taking  tiie  words  in  the  largest 
sense,  even  if  you  read  them  "  relying  that  under 
the  circumstances  she  wiU  make  s  good  use  of  tiie 
property,"  what  does  that  amounTt^moreJihuitbat 
she  can  do  with  it  aa  shee<fliQowfJliia«ra 
tiut  he  gare  her,  withont  uy  annnred  oUigatioii- 
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an  absolute  and  unqualified  iatereit,  that  is  an  estate 
in  fee-simple.  She  then  made  her  will  devisiDg 
tiiis  iame  property  to  her  four  single  daughters  in  a 
nuumer  which  probably  makes  them  joiot-tenants 
of  it  for  life  with  remainder  to  the  surviYOr.  It  is 
admitted,  indeed  it  cannot  be  denied,  that  the  four 
petitionen  amongst  tbem  took  a  fee-simide,  and, 
therefore,  the  title  is  clear  beyond  all  possibility  of 
doubt.  The  company  having  been  put  into  posses- 
don,  if  I  entertained  this  objection  I  might  keep 
this  money  in  court  for  half  a  century.  The  con- 
tention cannot  be  sustaiaed,  and  the  argument 
founded  on  the  testator  having  left  a  son  must  also 
fail,  because  mere  lapse  of  time  must  {voTail  against 
Iiim  Bupponi^  all  the  rest  clear,  for  once  having 
began  to  run  it  was  an  absolute  bar,  no  aubaequent 
dlubilitiei  stopping  it.  Let  the  order  be  made,  but 
not  acted  upon  for  a  fortnight. 
SoUdton  for  the  compuy,  Siarpt  and  Co. 


T.  0.  JAJCBB'B  OOUBT. 

Baportad  Iv  W.  H.  BKmrvr  (tnd  B.  T.  Boow,  Eaqn^ 
BarriBten-Bt-lAv. 


Friday,  Mag  7. 
Be  Thb  East  ajtd  West  Jmronoir  Railway 

COHFAHT. 

J5dieii»—Baiboa!f  Oiapamet  Act  1967— Dtientart 
hokiera — Outddt  mditort -~  Ahwtce  of  fraud — 
^^^o/  a  mttforitg  of  thrte-fawthM  of  dAentun 

A  at^am  qf  aTTtmqmmt  by  a  railwey  cempanumithiu 
creditor$  mtder  fAs  80  ^  31  Vict,  c  127  (The  Rail- 
wat/  Compama  Act  1867),  Had  been  asaenud  to 
tireo-fourl^  in  value  of  the  debenture  holders  of  the 

that  in  the  abeenea  of  fraud  io  invtdidate  that 
mtaorityj  weft  OMseni  wat  JmitUng  on  ail  the  other 
dsbmAH-e  AoUert  <^  ike  compatg. 
Btid,  abo,  that  mtiidt  ere&an  were  not  ioaHi  bg  the 

MftHIIKI 

This  was  a  petition  by' the  directors  of  the  above- 
named  railway  company  to  confirm  the  details  of  a 
scheme  of  ammgemeat  between  the  company  and 
its  creditors  under  the  Act. 

The  company  was  incorporated  In  1864,  under  its 
particular  Act,  for  the  purpose  of  making  a  railway 
from  the  Xortbampton  and  Banbury  Junction 
Railway  to  the  Great- Western  Railway  at  Stratford- 
OD-Avon.  The  capital  was  to  be  300,000/.,  in  15,000 
ahares  of  20/.  each.  They  had  all  been  issued  and 
'oiUed  up,  and  a  sum  of  100,0001!^  wbidi  the  com- 
pany had  power  to  borrow,  had  been  raised  on 
debentures. 

In  1866  an  application  was  made  to  Parliament 
to  enable  the  company  to  increase  their  capital,  and 
by  the  East  and  West  Jonctioo  Railway  (Capital) 
Act  1866  they  were  empowered  to  raise  additional 
capita],  not  exceeding  300,000/.  by  the  creation  of 
new  shares,  and  to  borrow  further  sums,  not  ex- 
ceeding 100,000Z^  when  the  additional  capital  should 
bave  been  subscribed  for.  It  was  also  provided  that 
all  mortgages  granted  under  the  powers  of  the 
original  Act  should  have  priority  over  any  mort- 
gages granted  by  this  Act. 

Besolutions  were  passed  at  an  extraordinary 
general  meeting  of  the  shareholders,  held  in  Jon. 
1867,  for  raising  this  additional  capital,  but  nothing 
had  been  done  under  those  resolutions,  and  since 
Aug.  1866  the  works  on  the  contemplated  line, 
aboot  twenty  miles  of  which  were  partially  com- 
pleted, were  suspended. 

Tlie  eompMoy  had  no  rolling  stock,  ^ant,  or  odier 


Iffoperty,  beyond  land  held  for  the  purposes  of  their 
undertaking  to  the  alleged  value  of  43,000/.,  and 
they  were  unable  to  meet  the  engagements  to  the 
outside  creditors,  or  to  pay  the  interest,  much  less 
the  principal  moneys,  due  on  the  debentures. 

The  debts  and  liabilities  of  the  company  in  round 
numbers  amounted  to  195,000^ 

In  1868  an  attempt  was  made  by  the  directon 
and  other  parties  interested  to  extricate  the  com- 
pany from  its  difficulties,  and  to  complete  the 
railway.  An  investigation  took  place,  meetiDga 
were  held,  sew  directors  had  been  appointed,  and  a 
scheme  of  arrangement  was  prepared,  in  whic^,  aa 
8absequ«n%  filed,  under  the  Act  of  1867  on  the 
8th  March  1669,  it  was  stated  that  "  It  is  believed 
that  l^e  company  can  procure  from  a  responsible 
and  experienced  contractor  an  agreement  to  com- 
plete construction  of  the  company's  line  of 
railway ;  "  and  that  in  the  event  of  such  a  contract 
being  entered  into,  the  company  would  be  able  to 
procure  100,00021  on  debentures  to  rank  in  priority 
to  the  existing  share  and  debenture  capital.  Tiw 
proposed  scheme  also  stated  "  that  the  outside  credi- 
tors whose  claims  amounted  to  46,377/.  lie.  5dL,  will, 
it  is  believed,  agree  to  take  in  satisfaction  of  their 
respective  claims,  equivalent  amounts  of  debenture 
stock  of  the  company,  such  debenture  stock  rank- 
ing after  the  100,0002.  debmture  stock,  and  alw> 
after  the  ezUting  debentures  of  the  oompany." 

The  scheme  also  contained  tiuv  aSa  tba  tailawing 
provisioas: 

First.  That  tbediireafanfl  beat  libnrtr  to  aster  Into  a  ooB- 
tract  for  the  complatioii  of  tbe  rallmr  wlthla  twentr-toar 
months  for  a  mm  not  exceedisg  830,0001. 

Seoondlv.  That  In  liaa  of  tha  additi<nial  sham  amital  of 
300,0001.,  and  100,0001.  debentnz*  c^iital  anthorlMd  to  be 
raised,  there  shall  be  created  and  isvusd  at  »  diMonnt  sot 
exceeding  201,  cant,  on  the  nominal  auoont  theraoC 
debentnre  stock,  to  be  colled  Pint  Debentnre  Stock,  to  the 
amonnt  of  400,0001.,  bearing  a  ftMd  and  p«petiial  interevtat 
51.  per  cent. 

Thirdlr- That  noh  n«t  Dobentoze  Stock  and  the  int«nafe 
thereof  shall  be  a  flnt  charge  on  the  con»anr'B  tmder- 
taking,  and  ahall  have  priealty  over  the  eafstng  aebeotnrea 
of  the  ooa^an;,  ud  the  Interaot  theieot  dne  and  to  beo«n» 

due. 

Ponrthlj.  TbMt  the  ezistinir  debentnrea  be  oonvertod  into 
a  mm  of  100,0001.  dabentara  stock,  bearing  interest  aa  fnm 
six  nuntbs  after  Ute  dote  of  the  openiiw  of  the  line  at  81. 
per  oent.,  payable  onlj  ont  of  the  net  profits  at  the  year 
onring  iraitm  soch  mterest  aecmes,  to  be  called  Soomd 
DebeMoreStook,  and  tohaveprlorityover  all  other  charges 
ezo^t  flrat  debentnre  atook. 

VlftUj.  Creation  and  iMoa  of  a  debsntnn  stock  not  «x- 
oeadinglOO,OOOI.,  to  baar  interest  at  SI.  per  oent,  nwnwnt 
aalj  oat  of  the  net  profits  of  tbe  rear  during  which  saoh 
intereat  aooraea,  u  from  aix  nonths  after  tb*  opening  at 
the  raUmv,  to  be  aalled  Third  Dabantgre  Stoek,  to  lank 
next  in  pnoiity  after  the  Steoad  Ddbenton  Sto^  "and 
to  be  allotted  and  taken  at  par  bv  the  ontslde  eretttoia 
of  the  oompanv  (inolnding  87001.  IH.  UM.  oman  of  Int^ 
rest,  ^~'*n^*"ff  also  tntorest  on  the  original  debontonsb 
and  also  onon  the  dainu  of  the  outside  oreditors  frooi  tha 
SlBt  Jnlj  1868  to  the  az^ration  of  six  montlta  after  tlM 
<mutingof  ths  nUway)  aa  ftdly  paid  np  stock,  aocordinc  to 
the  amouat  ot  their  res|isatlvs  dabta,  aadla  ssWifasnoa 
thereof. 

At  a  general  meeting  of  the  shareholdns  of  the 
company  especially  convened  for  the  purpose,  tbe 
scheme  was  assented  to  without  any  dlssentien^ 
and  debentnre  holders  representing  75,280/L,  out  of 
99,680/.,  the  amount  actually  issued,  had  also 
assented.  It  was  also  stated  that  nearly  all  the 
outside  creditors  had  assented  to  the  scheme. 

The  scheme,  however,  was  opposed  by  a  Hr. 
Toogood,  a  bolder  of  nine  mortgage  bon^  of  500L 
each,  containing  an  asngnment  of  all  the  tolls  and 
sums  ot  moD^  arising  by  rirtue  of  the  Compaolas 
Act  of  1664,  from  the  railway,  and  all  the  estate, 
right,  Utie,  and  interest  of  the  company  therein, 
dated  the  7th  Sept.  1864,  and  falling  due  in  Sept. 
1869. 

A  judgment  at  law  had  been  obtained  by  him 
against  tbe  company  for  1861,  the  arrears  of  inteieet 
upon  his  mortgage  seear^^%z«B4)A^@<0>§iL® 
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had  filed  his  bill  in  the  conrt  of  Mallns,  V.C^  to 
enforce  liis  secnrit^. 

After  the  filing  of  the  scheme  the  company  had, 
on  the  Iflt  April  1869,  serred  Mr.  Toogood  with 
notice  of  motion  before  Junes,  Y.Q^  for  an  in- 
miu^on  to  reetnin  him  from  prosecDtlng  his  niit. 
TbiMf  on  Ae  lOA  April,  wu  oidraed  to  stand  orer 
unto  he  had  amended  his  bilL 

Hie  scheme  was  also  opposed  by  a  Mr.  Pell,  who 
claimed  to  be  a  creditor  to  the  amount  of  15,0001L, 
foe  costs  and  professional  (jiarges.  This  cMm 
was,  however,  disputed  by  the  company*  imd  by  an 
mffldaTit  made  hy  tlw  Mmtarr  in  stmport  of  the 
present  petition,  he  stated  his  belief  that  i^OD  the 
matters  between  Mr.  Pdl  and  the  company  being 
properiy  gone  into,  it  would  be  fonnd  mat  nothing 
waa  due  to  Mr.  FcdL 

Wiileod:,  Q.  and  Ftv,  in  support  of  the  peti- 
ttoD,  contended  that  the  scheme  baring  been 
sMented  to  by  three-fourths  in  value  of  the  deben- 
tvre  holders,  suob  appeal  bound  the  rest,  and  the 
atSteam  most  be  piemimed  to  be  right  and  pmsn. 

C  DdBf  fat  oataide  crediton  to  the  amonnt  of 
MfiOOln  assented  to  the  terms  of  the  scfaeme. 

West&Ae  for  lb.  Pell,  the  outside  creditor. 

The  Vicb-Chabfcellos  said  he  considered  that 
outude  creditors  would  not  be  bound  by  the  at^eme. 
The  effect  of  the  judgment  of  Lord  Cairns  in  the 
caae  of  the  Cambrian  Railway  Companies  Scheme, 
L.  Bep.  8  Ch.  278 ;  17  L.  T.  Bep.  N.  S.  512,  530,  waa 
to  deiuare  that  tbe  assent  of  outside  creditors  was 
not  required.  An  outside  creditw  was  not  within 
die  meaning  of  sect  18  of  the  Act  of  1867. 

Wnthix  then  contended  that  the  conrt  would  not 
eoBflim  any  sdteme  which  attempted  to  Und  ont- 
iidecreditors  without  thdr  written  consent. 

Be  The  Brietol  and  Koiih-Som&ntt  BaUway 
Companu,  L.  Bep.  6  Eq.  MB;  17  L.  T.  Bep. 
sr.  8.641. 

£.  E.  Kay,  Q.  C,  and  J.  Napier  BiwmSj  for  Mr. 
Toogood,  the  d^sendng  debenture  holder.   In  addi- 
tioo  to  the  case  cited  by  Westlake,  they  relied  on 
Fmrtum  v.  Oaiterham  Aathoay  Cbmpomy,  26  Bear. 
^4, 27  Bear.  SfiB. 

The  ViCB-CHAMcaLLOK  s^d : — Jn  this  caae  I  am 
.of  opinion  that  Hie  scheme  ou{^t  to  be  confirmed, 
notwithstanding  the  objections  that  have  been 
ti^sed  to  it,  and  I  propose  to  preface  my  order  by  a 
declaratioa  that  the  court  is  at  opimon  tliat  accord- 
ing to  the  true  construction  <rf  ^e  s^eme  it  does 
not,  and  does  not  purport  to,  Inod  the  outside  cre- 
ditors to  accept  the  Third  D^entuie  Stock  in  sa^ 
faction  of  their  debts.  The  clause  relating  to  this 
Third  Debenture  Stock  is  to  be  read  in  conneotion 
with  tlK  recital  which  precedes,  viz.,  "  The  outside 
creditors  of  the  company,  whose  debts  and  claims 
as  hereinbefore  stated  amounted  to  46,877^  Us., 
will,  it  is  believed,  Mgree  to  take  in  aatisfactioa  of 
their  reopeotive  clt^ms,  equivalent  amounts  of 
debeature  stock  of  the  company,  such  debenture 
stock  ranking  after  the  400,000/.  debenture  stock 
and  also  after  the  existing  debentures  of  the  com- 
pany;** and  in  the  bdioT  that  tiiey  will  take  it, 
anthcnity  is  given  to  raise  debenture  stock,  to  be 
allotted  to  them  and  taken  by  them,  at  par,  if  they 
agree  to  take  it  in  satisfaction  of  their  debts.  That, 
I  tUnlE,  disposes  the  objection  of  the  one  oeditor 
who  comes  here  to  oppose  the  scheme  ;  and  having 
regard  to  the  circumstances  that  he  is  a  creditor 
certainly  in  a  very  doubtful  position,  being  a 
person  who  has  got  an  account  pending  between 
Umaelf  and  the  company,  on  which  the 
company  lay  it  viU  torn  oat  that  he  la  a 
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debtor  and  not  a  creditor,  and  also  that  thO' 
account  has  been  in  abeyance  since  last  August, 
I  do  not  think  he  stands  in  a  very  favourable  posi- 
tion for  asking  the  court  to  intenere  in  his  bdialf.. 
If  I  bought  that  the  scheme  defnived  any  creditor 
of  «ey  letsonaUe  inspect  of  being  paid,  I  should 
have  had  much  more  nesitation  in  confirming  it ; 
but  I  cannot  help  seeing  that  unless  some  scheme  Is 
resorted  to  there  will  be  nothing  for  the  company  and 
nothiDg  for  the  outside  creditors.  With  regurd  to 
the  debenture  holders,  it  may  be  different,  as  there- 
may  be  some  little  value  in  tbe  price  of  the  land 
which  hai  been  obtained  for  the  purposes  of  theialU 
way.  Now,  the  10th  section  of  the  Act  of  1867  has 
aaid  that  a  majority  of  three-fourths  of  the  de- 
benture holders  shall  bind  tbe  others,  and  that  when 
three-fourths  in  value  of  the  holders  of  such  mort- 
gages or  bonds  have  assented  in  writing  it  shall  be 
deemed  to  be  assented  to  the  holders  :  that  is 
to  say,  by  all  the  holder^  and  therefore  the  daben- 
ture-hudor  oomes  here  having  in  law  assented  to  it 
by  the  rote  of  the  majority.  It  is  still  open  to  the 
debenture-hdlder  (and  I  have  therefore  heard  him> 
to  show  that  it  was  a  fraudulent  arrangement,  and 
that  the  majority  was  really  obtained  by  fraud. 
SuppcMlng  it  was  made  out  thai  in  order  to  con- 
stitute a  majority  some  of  them  received  a 
bribe,  that  would  be  a  very  substantial  objec- 
tion. When  the  books  are  looked  at  the  objectioi 
seems  to  resolve  itself  into  this,  that  there  baa 
been  a  great  waste  of  money,  and  an  improrident 
expenditure  in  the  conduct  of  the  affura  of  the 
company,  but  there  is  notiiing,  in  my  opinion^ 
averred  ahowlng  tiiat  tbe  hblden  who  have  givok 
tbdr  votes  are  not  holders  of  mortgages  or  bonds, 
or  that  they  do  not  amount  to  that  which  the  Act 
of  Parliament  has  required,  to  three-fourths  in  valno 
of  tbe  existing  mortgages  or  bonds.  That  being  ao, 
iu  the  absence  of  any  case  of  fraud — not  fraud  in 
the  dealings  of  the  company,  but  fraud  iu  obtain- 
ii^  the  assent  d  the  requisite  three-fourths— th» 
debenture-ludder  is  bound  by  the  assent  of  that 
majority.  I  do  not  know  whether  it  Is  likely  to  do 
the  company  any  good  or  not,  but  all  the  outride 
creditors  except  this  one  who  has  got  a  particular 
reason  for  objecting  to  any  scheme  apparently,  and 
all  the  debenture-holders  except  one  luving  come  to 
the  conclusion  that  this  is  the  best  thing  to  be  done 
for  the  cmopany,  I  must  arrive  at  the  same  con- 
clusion, taking  uieir  testimony  upon  it,  and  there- 
fore the  order  to  confirm  the  scheme  ought  to  be 
made.  There  will  be  no  order  as  to  coste,  there  not 
appearing  to  be  any  fond  ont  of  whidi  they  could 
be  paid. 

Order  accort&vgly. 

Solidtors:  Ashwtty  Morris,  and  Oo^  PaHcer, 
Boots,  and  Oo^  Dab,  and  Strtitmu 

JvJyl^oHdia. 

HuDAin  V.  EcktOxd. 

Ihmiair-Anxnau  vuaundi—Lmgtk  o/*  Fssidmes  pr»- 
vum  to  deeeoM—hipUed  OmieU—aMtt  of  iaqitiry. 

R.  E.,  a  Scotchman  by  birth,  resided  in  Jersey  for 
twentv-fomr  years  pnee<Ung  his  decease.  _  Be  took 
oecasttmal  exemsion*  to  his  mOive  place  in  Scotleaui 
and  tiseahere.  Two  of  his  ckHdrea  had  died  in 
Frarux,  and  he  caused  their  rmains  to  he  disinterred 
and  buried  in  Jersey.  It  was  proved  that  he  am- 
tan^aied  being  bimed  there  himself.  Be  had  been, 
in  India  in  early  life  in  the  service  of  the  late  East 
India  Ompany.  He  werU  to  ScoOand  a  short  time 
prwiondy  to  his  death,  bta  there  wof  no  pi-oof.  of  any 
intention  to  retnn  a^0§S  ^^OOQ IC 

Bdd,  mdw  lAsse  drametances,  and  particUdrly  as  f» 


HunamB  v.  EonroBD. 
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DBept  Is,  Uav. 
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ike  ItJtgtA  of  Am  residmce  in  J*fffS  previotaly  to  kU 
(&a(A,  that  he  hadobtaiiud  a  domiat  in  Jera^. 

Vottt  of  the  mparg  wtt  of  fAe  gmami  ettata. 

nds  canse  came  ou  for  farther  conridmtion  od  a 
questioD  raised  in  chambers  as  to  the  domidl  of  a 
testator  nnder  the  following  circnmstaoces : — 

Robert  Eckford,  formerly  FreBident  of  the 
Medical  Board  of  Bombay,  in  the  East  Indies,  but 
lately  residiiv  In  the  Isluid  of  Jersey,  made  aod 
executed  his  lait  will  and  testammt,  bearing  date 
the  2Sth  March  1862  with  certain  codicils  thereto 
annexed,  and  which  were  duly  prored  In  Jersciy  and 
England  by  his  executors  therein  named. 

The  testator  died  in  Jersey  in  the  year  1865.  He 
was  bom  in  1779  in  Dumfriesshire,  in  Scotland,  of 
Scotch  parents.  He  studied  medicine  in  Edinburgh, 
and  obtained  an  appointment  in  the  nary.  He 
afterwards  accepted  an  appointment  in  the  East 
India  Company's  serrice,  and  vent  out  to  India.  In 
1815  he  returned  to  England,  and  in  Jan.  1817  was 
married  in  London  to  a  Miss  Haltivell.  He  and  his 
-wife  shortly  afterwards  proceeded  to  India,  but 
in  consequence  of  the  twd  state  of  her  health 
she  returned  to  England  after  two  or  tibree  years 
residence,  and  never  returned  to  India.  Dr.  Eck- 
ford  came  back  to  England  shortly  afterwsrds, 
and  he  and  hts  wife  resided  in  Edinburgh.  Two 
children  were  bom  to  them  there.  He  returned  to 
India,  and  renuuned  there  till  1832  or  1883,  when 
lie  qtdtted  India,  retlzing  on  the  usual  pension.  Efe 
lud  in  the  mean  time  beoome  President  of  the 
Medical  Board  of  Bombay. 

Within  a  short  period  after  his  qnittlng  India, 
lie  and  his  wife  vent  to  liTe  in  Jersey,  where  in  the 
^ear  1834  a  daughter  was  bora.  Some  time  after 
tills  tiiey  went  to  St.  Serran,  on  the  neighbouring 
coast  of  France,  where  a  son  was  bom,  but  died 
shortly  after  its  death.  The  daughter  also  after- 
irards  died,  and  both  children  were  buried  at  St. 
Serran.  In  1841  the  husband  and  wife  returned  to 
Jersey.  He  took  a  house  and  resided  there  until 
1865,  when  he  died.  He  had  had  the  bodies  of  hia 
two  children  who  had  died  in  France  exhumed,  and 
Te-interredin  Jersey.  He  had  purchased  the  ground 
for  a  graTe  for  them,  and  he  was  ultimately  buried 
there  himself.  He  bad  been  in  the  habit  of  making 
'Occasional  excursions  to  France,  Scotland,  and  other 
places  during  the  last  years  of  his  life,  and  went  to 
Scotland  two  or  three  years  before  hia  decease. 

The  following  are  extracts  from  the  depositions 
t)f  some  of  the  witnesses : 

Mrs.  Elizabeth  B.  M.  Threshie,  the  wife  of  a 
writer  to  the  ^gnet,  residing  in  Jersey,  depoaed  as 
follows : 

I  knew  uid  was  acqnainted  wiUi  the  said  Dr.  Bobort 
Xokford  praTiooB  to  my  nurriam,  uid  for  fonrtMn  jean 
'tmtIous  to  the  deoease  of  Mid  Dr.  Eokf  ord.  .  .  I  Terily 
beliere  that  duiinK  the  period  orer  which  tar  acqoalntance 
with  the  aaid  Dr.  Eckford  extended  H  wu  his  Intention  to 
■pend  the  remainder  of  hia  life  in  Jeraey.  I  have  aome- 
omea  heard  him  sajr,  in  refraence  to  the  climate  of  Jeraey, 
"  la  not  this  a  fine  f  I  never  oonid  lire  anjrwhcra 

bnt  in  thla  place,"  or  worda  to  that  efleot.  npcm  one 
occasion,  whan  reference  waa  made  to  mj  idilldran,  ne  aatd 
to  me,  "  Kine  are  la  St.  SaTloor'B  barU  Bromd,  when  I 
iK^e  to  be  buried  aona  day.' 

Another  witness  a  lix.  Gsntier,  alao  nddlng  in 
Jersey,  MUd 

I  knew  and  waa  well  aoqnalnted  with  the  lata  Dr.  Eok. 
ford.  In  1848  he  became  mj  tenant  of  a  honae,  garden,  and 
premlaea  in  St.  Hellera.  Snbeequently,  a  written  memo- 
randnm  aa  to  Uie  aaid  tenancy  waa  Mgned  by  him  and 
ma.  He  fnxniabad  the  aaid  honae  himaelf,  and  he  ooatlniied 
nv  tenant  for  eighteen  jeara  and  ivvsns,  until  the  time 
of  hia  deoeaae. 

A  Mrs.  Mary  Anne  Boheitson,  also  residing  in 

Jersey,  deposed : 

Among  other  conTeraationa  with  Dr.  Eckford,  I  men- 
tfamad  on  one  oocaaim  that  t  hod  an  idea  of  going  to 
Englaad,  aalia  a  Joenlar,  off-hand  Und  of  w^  eugmatad 
his  dofacBoalao,  when  b  reply  he  adTsrtad  to  the  nut  of 


one  of  hia  children  haTins  been  hnried  la  St.  Saviear's 
Cborchjard,  in  the  lalana  of  Jersey,  and  remaAed  Uiat 
that  for  on*  thins  would  keep  Urn  in  Jenej.  In  snotte 

JlnwiiiMlliiin  li««rtH«»*  tlM*ll»^^l^^n[l^nt^^M^^^^  ^rfl«1^ 

wonld  indaoebim  to  leave  Jenaj. 
A  Dr.  Vandin,  also  of  Jeney,  depoaed : 
I  knew  and  waa  well  aeqnaintad  with  the  late  Dr.  Eektord 
for  a  period  of  at  least  twen^  nai*  ^needing  Us  dwO^ 
and  dnring  all  that  time  he  lealaed  oontlaiM>uu7  in  Jenaj, 
with  the  exoeptlon  of  occMtonaJ  short  tcaTeUing  cacitniaBa 
(diiefly  in  the  aommat  time,  never,  aa  I  baUere,  siiiwiiliim  a 
few  weeka  on  each  oocaaton.  DnfUffByaovHlntaneawui 
the  aaid  testator  be  never  oonsolted  me  as  to  Ua  leariag 

to  go  to  reside  at  any  other  plaoe.  He  fregoenUy  told  me 
th&  theeUmatei^  Jeieey  saitodhim.aiid  that  it  leaonUad 
that  of  the  hUlv  laugea  at  India.  On  one  oeoaidon  when  X 
tasted  a  pipe  of  port  wine  which  he  had  mmduued,  he  re- 
marked tut  It  would  tnm  oat  a  good  wine  with  keeping, 
and  told  me  that  It  was  his  praotioe  to  lagr  down  a  qnaBtf^ 
of  wine  from  year  to  year  for  keeping,  meaaing.  aa  t  undvk 
atood  him,  that  ha  laid  down  aooh  wine  in  Jenny  for  the 
cousnmpticni  of  UmsaU  and  ftlands  there. 

A  grandson  of  the  testator,  also  residing  in  Jenej, 
deposed, 

That  the  said  testator  has  never  aince  the  year  18U  aa- 
rrpaaod  or  intimated  to  me,  or  in  my  heartng,  an;  Intentton 
of  ever  leaving  Jersey  for  another  plaoe  of  residence  i  and, 
on  the  contra^,  heat  one  time  was  about  buying  a  pwee  of 
BTOond  in  Bonge  Bouillon,  Jeraey,  for  the  pnrpoee  of  boOd. 
mg  a  honae  thne  for  his  own  realdance,  and  only  gave  np 
the  Idea  ol  ao  doing  bom  the  impreaeion  that  if  he  made 
snoh  a  pnrdisee  be  ooold  not,  by  ute  law  of  Jeraey,  dl^oM 
of  the  proper^  by  bis  will  aa  he  plaaaed.  Tba  said  teatstur 
also  inlormed  me  that  aboob  thirty  yaais  ago  bs  was  in 
actual  treaiy  for  the  pnTOhsae  of  a  bonse  at  Bt.  Servant 
and  only  ahamdoned  sneh  pnrohaae  because  he  understood 
that  Qiiaer  the  Fmoh  law.  aa  under  the  law  of  Jeraey,  he 
could  not  dispose  of  his  real  pnmerty  by  will  aa  he  i^eaaed. 
The  teetaitorlise  frequently,  in  the  ooorae  of  conversation, 
told  me  that  he  never  would  leave  Jeraey,  except  in  tiie 
event  d  a  war  with  Ftiace.  I  have  frequently  beazd  Ub 
mj  that  the  eHmafes  of  Jersey  was  the  ilneet  In  the  world, 
and  that  then  was  nothing  like  the  Jersey  climate  to  Hve 
in,  and  Out  ho  never  wished  to  live  bi  a  better;  thatithad 
ciued  him  of  dysentery  and  Uver  ecnnplaint :  and  thaL  in 
hia  opinion,  lavallda  oomlng  to  Jeiaey  woald  ntdrngwair 
Uvea  i  and  be  hsa  often  wntteo  to  me  when  i  have  bsaa 
abaent  from  Jeraev  aa  If  It  were  his  home,  u^ng  sndie^ 
preaaiona  aa  "'When  are  yon  coming  homer  mien 
yon  get  your  htdidays  be  sure  to  spend  them  at 
noma  with  me,"  and  I  have  heard  him  say  that  tba 
Scotch  cUnwte  was  a  misaraMe  one,  and  that  ha  ooold 
not  endure  It  on  aooount  of  the  oold.  The  aaid  tes- 
tator purohaaed  ground  and  hnttt  a  vault  In  St.  Savlaar'a 
churcfijmrd,  Jeney,  andflte  bodies  of  hia  two  obUcben,  who 
had  been  buried  at  Bt.  Bervaa  ware  disinterred  and  bnm^t 
to  Jersey,  and  deposited  In  aooh  vault  where  they  still 
remain,  as  wdl  as  the  bodlss  ol  tbslr  nurse  Bnsaa  de  luiatre 
and  her  daughter  both  of  whom  were  also  buried  there. 
In  the  year  1861  the  aaid  Buaan  de  Ibdsfcre,  who  bad  bam 
my  nnra^  died :  and  the  taatator  canned  her  to  be  buried 
In  hia  aaid  vanlt,  and  X  and  ttie  aaid  testator  were  preasnt 
when  the  aome  waa  opened  i  and  the  sold  testator  in  my 
preeanoe  aaked  the  mason  U  there  waa  room  to  bory  another 
person  haeidss  the  nutae,  and  the  mason  replied,  that  1^ 
adding  two  Mcks  to  fnereaae  Qte  height  there  would  be 
»Kmv'  when  the  testator  added,  "  That  will  be  for  ms." 
The  add  testator  repeatedlr  told  me  that  he  would  new 
leave  Jeraey :  that  almost  all  Us  dd  friends  were  dead,  and 
that  all  those  he  had  remaining  were  living  In  Jersey,  sad 
he  did  not  wish  to  (ram  new  aoquaiatanoae,  and  he  mvari- 
ably  spoke  of  Jersey  as  his  heme.  I  often  ej^ressed  a  wiah 
to  Wve  Jeraey,  and  to  travd  to  different  places,  bnt  he 
wonld  not  give  me  permlaBlon  todo  so.  Barij  tn  tnemonfh 
of  Feb.  1B& the aaldtestatar hdd down  at hb residence  in 
Jersey  about  flft?  or  afartv  donsts  vl  wine.  I  helped  Um  to 
lay  it  down,  and  at  the  tone  of  his  flsnmsn  there  were  abont 
900  dosena  at  wine  in  his  oellar  in  Adelaide-place,  Bonga 
BonlUon,  some  of  whloh  was  vacy  <4d,  but  the  testator  drank 
very  little  wine  hltaaeif,  and  at  the  rate  of  oonsumption  in 
hia  hooac^ld  the  stock  of  wine  In  hia  oellar  when  he  diad 
wonld  have  lasted  for  ten  yeara  at  leaat. 

The  brother,  Capt.  Robert  Eckford  confirmed 
this  teatimony,  and  added  many  facta  of  a  similar 
character  to  tiie  abore. 

Mj.  Edward  Plover,  &  aolieitor  itf  St.  HeUat^ 
deposed: 

Thai  the  mid  teetntor,  Robert  Eckford,  employed  me  as 
hia  aolicitoT  to  prepare  lua  will  and  oodlml,  and  In  relatiin 
to  other  hnsiDess.  In  pnranance  of  hia  instroctiona  I 
prepared  hia  will  and  the  two  codicils  thereto.  Upon 
aevenl  occasions  I  had  oonversatlona  with  him  as  to  his 
paat  history,  and  he  informed  me  that  he  had  re«Wed  tn 
ladlnfor  a  period  of  fDrtgryesra  oi/fl»eabout&Hid  that 
uponleavlngIndl.hae^^;^3cdI>@<I»§P^itM 
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for ftpaciod of  thlrt/  jma%.  Ztaring ths Ust dght yaus of 
UsUn  toiAlchmrKiiowledMof  hlmext«ids,lilahomewu 
vrtiraU  In  J«mt  Mid  not  danriwre.  At  tlw  time  wlieQ  I 
pnpwadtlM«o^toUl«Ul  boiifaiffd^  IStli  Feb.  Uit, 
Z  HKptoinad  to  him  that  tbe  Xndiab  law  oonoeroing  per- 
jwtnitlM  ud  thfl  provUou  of  tb«  Act  of  Paxliiuaent 
fldtod  ThaUoaon'a  Act,  would.  If  be  mn  domieUsd  in 
Xnrind  ftt  the  time  of  hi*  daoaMS,  prarant  hit  maUnr 
■neb  di«poritioM  of  his  propertj  u  an  made  by  the  mid 
codicU,  but  that  U  hia  domioil  at  the  time  of  Ma 
Jbcb— a  ««B«  Sa  Jmey,  awdt  diapoaittoit  of  Ua  proportr 
woaUL  in  mj  opinion  ba  nlU  and  eSbctaal.  I  fnnhor  ez- 
■UnedtoUm&tlM«meariaB*'liiBd(Hniea''  Inwantthe 
place  whera  be  had  made  Ua  home,  with  the  intention  of 
mmaining  In  it  aa  hia  home,  or  to  that  effect.  Andlaar 
Umt  tlM  twtatarwaa  a  man  w  ooaalder  <ble  ahmrdnaaa  and 
IntelliiKeae^  and  appealed  to  nndantand  folly  I  aaid 
to  bin  aa  Mora  loeationed  with  regard  to  hia  wOl  and 
eodiaOB,  and  hia  domioil ;  and  I  Inm  no  donbt  wbaterer 
ttnt  he  ezeonted  the  tan-mentioned  oodldl  on  the  15  th 
Itab.  laat  in  tbe  eooTiallon  that  he  waa  Own  lemllT  domi- 
dlad  in  Jamr.  And  I  aaj  that  the  aald  teirtator  died  in 
Jfln«  a  few  dua  after  the  time  of  fata  "■f'r^^g  tbe  laat- 
mentioned  eodiol. 

DepositioQB  were  also  mode  by  advocates  io  Jersey 
tfiat  the  testator'*  will  and  codicils  were  valid 
according  to  the  laws  io  force  io  Jersey. 

As  to  the  Scotch  domicil  the  following  are  some 
of  the  extracts  from  depodtionimadeiiifarthflraDce 
oi  that  view  of  the  qnesUon. 

A  domestic  servant  to  the  testator,  one  Hannah 
Qroixard,  who  lived  in  his  service  during  three  and 
a  half  years  [H^ceding  his  death,  deposed  : 

That  she  bad  beard  the  taetator  aaj  that  he  wae  a  native 
of  Sootlaud.  That  he  had  great  love  for  Scotland,  tor 
Bootoh  Doo^e,  and  for  eTorTthing  Sootoh.  If  anvtblng 
ooenpiaa  Ma  mind  he  used  to  sing  abont  It  to  hunself. 
I  have  freqneatlr  aeen  him  walking  In  the  neenboiiae,  and 
heard  him  Binging  abont  Scotland.  He  diM  In  Feb.  1805. 
It  was  hia  intention  to  have  gone  to  Scotland  if  he  h»d 
Uved  tiU  the  summei  following.  He  often  apoke  about  hia 
lataBded  joumax,  and  appeared  to  be  longing  for  the 
sawiwiwr  to  come  that  be  might  go,  and  looked  fcorwsrd  to 
the  Joomer  with  great  plaasnre.  He  waa  always  veir 
riaaaed  to  hear  from  Scotland.  For  abont  a  jear  and  ahalt 
Man  Ua  death  he  need  regolarlr  to  receive  a  Scotch  newa- 
mv,  and  of  thia  newapaper  he  took  partieular  care.  He 
■aa  ottMi  aaid  to  me,  pouting  to  tbe  newspMer,  "  Ifind, 
joa  mnatnot  touch  thia,  it  comes  from  Sootlano."  When  he 
noeived  Ma  letters,  if  thwe  wu  one  from  Scotland  ha 
would  alwava  open  it  flrat.  Abont  a  year  and  a  half  before 
hia  dsath  be  went  to  ScoUand  on  a  viait.  I  beard  him 
ttlhingaboat  goins  before  he  went,  and  after  he  came  back 
theardhimw,  "I  have  been  to  raj  dear  native  land." 
He  lind  a  nomnar  of  Scotch  booka.  I  believe  he  lived  In 
Jsaaey  more  for  Its  ohaapneaa  than  anvtMng  else.  Ha  waa 
varr  cioee  In  monaj  matters.  He  liked  tbe  climate  of 
Jenej  becaoao  it  anlted  bis  health,  bat  I  never  heard  him 
aaj  that  he  woold  never  leave  it,  or  anything  to  that  eftbct. 

A  Mrs.  Sosan  Hood,  of  St  He^n,  Jenej,  inur 
alia  deposed: 

Abont  ten  jears  ago  I  baoama  ao^oaintedwiai  Dr.  Bobert 
Eekford.  He  had  great  love  for  Elootland.  He  alwajra  sang 
Scotch  aopga.  Scotland  and  Ua  early  aaaoctationa  tiiare 
w«ra  the  oonatant  themes  of  oonveraations  between  him 
and  my  mother  and  ootaelvea.  Anything  relatiog  to  Scot- 
land interested  and  exoIt«d  him,  and  he  waa  down  to  the 
time  of  hia  death  thoronghly  Scotch  at  heart,  and  always 
Hided  hlmaelf  on  being  a  Scotchman.  I  have  freqnenUy 
beard  him  mtj  tiiat  bo  waa  the  chief  of  hia  olan.  I  never 
beard  him  e^reaa  any  Intention  of  adopting  Jersey  aa  his 
ooontry.  On  tbe  contrary,  he  disliked  the  laws  of  Jeraey, 
and  parfionlarT  those  relating  to  real  properly,  and  I 
believe  hia  didike  in  this  reapec^piovenud him  from  ac- 
quiring real  proper^  in  Jersey.  He  attended  ocoaalonaUy 
at  the  Scotch  chmm  In  Jeraey,  and  at  his  fonenl  there 
waa  the  usual  Soot^  servioe  perfcwmed  In  the  house. 
There  are  a  nnmbar  of  Sootdi  pac^le  staying  In  Jsrsey  in 
tbs  mms  way.  wbo  would  be  very  much  snrpnaed  to  hear 
that  thscr  eoaU  be  eontfdsred  doniicOsd  In  Jsrsey. 

A  brother  of  tbe  testator  deposed  that  he  (Uie 
testator)  disliked  the  Jersey  laws,  partiealariy  those 
rating  to  real  property,  and  he  has  oftoi  said  to 
me  "  Nerer  boy  a  bouse  io  Jene^." 

AwfUett,  Q.  C.  and  J.  F.  ViSun,  for  the  tmsteei 
of  the  testator*!  will,  mbtnitted  the  qnestloiii  to  the 
conrt. 

£  £  £»;  Q.  a,  JSdUis^  Q.  a,      Gsx^  Q.  «nd 
W.  Amdos  Cwfissr  contended  for  the  domidl  of  the 
testattx-  bdng  In  Jenciy.  Tbcj  dted : 
Sfeny's  Oonffiefe  of  lavs,  M7 ; 


CV.C.J. 

^lillinunre  on  Domicil,  p.  14S ; 

Bruce  v.  Bruce,  2  Bos.  A  P.  220,  note  (o) ; 

Bomerville  v.  SomervUle,  5  Ves.  671 1 

The  Indian  Ohi^,  S  C.  Sob.  Adm.  Bep.  12 ; 

Jftmros  T.  DongUu,  5  Hadd.  879 : 

OohfiUe  T.  Lander,  FhilL  Dom.  82. 23. 

W.  W.  MaeUson,  Q.  C.  and  CumUm,  WUkadt, 
Q.C.  and  Catea,  for  parties  interested  la  maklnr 
oot  a  Scotch  domicil,  argued  that  the  domicu 
was  in  Scotland.  They  contended  that  strict 
proof  of  the  domicil  being  in  Jersey  was  on 
the  other  side.  That  the  domicil  of  origin  was 
undoubtedly  Scotch,  and  that  that  had  not  been 
rebutted  by  any  of  the  evidence  produced.  Only 
two  years  before  hia  death  the  testator  contem- 
plated pnrchasing  an  estate,  and  living  in  ScntlaDd, 
and  the  very  recital  in  his  will  "  now  residing  In 
Jersey,"  raised  the  presumption  that  he  did  not 
intend  permanently  to  reside  there.  Jersey  was 
only  a  half-way  house  towards  Scotland.  Ihey 
dted 

Forb^t  r.  Forhtt,  Kay  341 ; 

Attomey-Oeneral  v.  FitwparaHd.  3  Drew.  610 ; 

Hoghuu  V.  Matthewt,  8  De  G.  H.  A  G.  18  ; 

Hodgton  v.  De  Beauchene,  12  Koo.  P.  C.  Cae.  285 1 

Wtwkw  T.  Hums.  7  H.  of  L.  Oas.  124; 

3f oor/iouss  T.  lord,  10 H. of  Ii.Cas.272;  8  L.  T. 

Bep.  N.  S.212; 
AikmoM  y.  Aikman,  3  H.  of  L.  Cas.  854 ; 
Pnaidm.t  of  United  States  v.  Drumfflsni,  3S 

Beav.  446;  10  L.  T.  Bep.  K.  S.  321 ; 
£«  CapdervieUe,  2  Horl.  lb  C.  965; 
Bluelier  t.  WaJUttettt,  8  Hnri.  A  C.  874 1 
^Hg?'  ^'  in  ^  ^  o'     8rd  Jime  1869, 

No  reply. 

The  Vicb-Chaxcellor  said  the  law  of  the  case 
was  very  succinctly  laid  down  by  Lord  Westbary  in 
tbe  observations  attributed  to  him  in  ITiwgrr. 
ABiiatt,  in  which  he  aaid  "  that  domidl  was  tm 
mlimiud  tntmtim  of  continuing  to  reside "  there 
must  be  a  residence  freely  chosen,  not  dictated  by  any 
external  necessity."  Tbe  law  of  domicil  was'  also 
very  aptly  expressed  in  Turner's,  L.  J.  observations 
in  JBoikins  v.  Matthews :  "  Questions  of  change  of 
domicil  depend  optm  the  aaunu  and  factm."  The 
state  of  circomatancea  predicated  by  that  able  and 
punstaking  judge  may  be  predicated  of  the  present 
case.  Jersey  was  the  place  in  which  the  testator 
had  set  up  his  family.  He  had  two  grandsons  with 
him,  over  whom  he  exercised  a  control.  He  did  at 
one  time  cootem^te  a  possible  change  of  resid«K» 
from  Jeraey;  but  vlth  a  Tieir  of  continuing  to 
reride  there,  and  that  his  grandson  might  reside 
with  him,  he  gave  him  a  larger  pecuniary  allowance 
if  he  would  remain  in  Jeney.  A  very  important 
fact  was  his  removal  of  the  remains  of  his  two 
deceased  children  from  St.  Servan  to  Jersey.  Hia 
reaidence  in  Jersey  for  so  long  a  period  of  time  was 
also  another  most  important  dioumstanoe.  When 
preparing  his  will  he  was  reminded  that  it  would  be 
valid  if  his  domidl  were  in  Jersey.  His  conduct 
on  that  occasion  was  tantamount  to  saying,  "  I  elect 
to  be  considered  a  domiciled  Jarseyman."  The 
present  case  was  quite  as  strong  as  Farbee  v.  Forbee, 
and  Udn^  v.  AU«atu  I  must,  therefore,  declare  that 
the  testator's  domicil  was  in  Jersey. 

An  api^ication  waa  then  made  that  the  Tioe- 
Clianoellor  should  now  give  some  directions  as  to 
the  general  costs  in  the  cause ;  but 

The  Vigb-Chaitcbllok  said  that  he  must  be 
presumed  to  be  sitting  in  chambers  on  the  hearing 
of  the  present  summons,  which  was  an  adjournment 
from  thence ;  but  he  might  direct^  coats  id  the 
p(««»t  Inquiry,  and 
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Beo.  v.  Ths  Wallasct  Local  Boibd  or  Bxxx.th. 


to  be  taxed,  and  paid  oat  of  the  genraal  food  of  the 
eatate. 

Order  aceordtngfy. 

SoUeiton :  Lemiertt  BaaatOH.  and  Co.;  W,  J. 
MyaUs  TroMn  Smithy  and  De  Oct;  G.  Catas. 


Otommon  lato  Ctourts. 


COUBT  OF  QXTESITS  BENCH. 

Bnorted  1«  T.  W.  Badndbbs  and  J.  Boovrr,  X«)n» 
B«iTlaun-«t-Ii*ir. 

April  26  and  Mcy  II. 

Bio.  v.  Thx  Walubbt  Local  Board  or  Hbalts. 

PiMic  Health  Act —  C(mq>enaati(m — iVonues  injuriomly 
<ifftcted—n  A- 12  Fic(.  c.  68,m.  69, 144. 

ttcL  69  of  then  ^  12  Fief,  c  63  (^Public  Bealtk 
Ae€)  tht  weal  board  mag  bg  notice  require  the  owner 
ofprtmi$aJiviaiiig,  fre^  ong  Juturt  tirttt  (not  being  a 
highteag)  to  aamer,  level,  the  team,  and  in  default 
the  board  mmf  themtelaet  txeaita  the  aonb,  and  the 
txpenea  inaared  are  to  be  paid  bjf  the  aaid  owner, 
Bg  aect.  144  fi^  coogmtatton  ia  to  be  made  out  of 
(Ae  general  dielriet  rate  to  ail  ptra&na  mataining  any 
damage  bg  reaeon  qf  the  exerau  of  ang  of  the  powers 
of  the  Act. 

JE.  T.,  an  owner  of  premisea,  honing  had  a  notice  ttrved 
vpon  him  under  the  above  aeetioH,  refused  to  comp^ 
therewith,  whereupon  the  board  themaelvea  did  the  work, 
the  remit  of  which  at  aUeoedbg  the  taid  E.  T.  was  to 
obstruct  the  entrance  to  hie  house,  and  to  render  the 
access  to  his  doorway  dangerous  and  inconvenient,  and 
y«r  iAm  he  claimed  compeasaiion  udr  the  dboot  l44tA 
aaettm.- 

BM,  that  ie  was  eatilbd  to  wmA  eanptHatnm. 

On  a  fwmer  day  a  rale  had  been  obtained  on  the 
part  of  one  Evan  Thomai  calling  upon  the  Wallasey 
Local  Board  of  Health  to  show  canee  -why  a  Tnon- 
damus  afaoold  not  issne  commanding  the  said  local 
board  to  make  compensation  to  the  said  Evan 
Thomas  out  of  the  general  district  rate  levied  nnder 
the  Pnblic  Health  Act  (11  &  12  Vict  c.  68),  for 
damage  auatained  by  him  by  the  exerdse  of  the 
powers  vested  in  the  said  board. 

By  the  69th  section  of  11  &  12  Viet  c  63,  It  is 
enacted  that 

In  case  any  present  or  tatnre  street,  or  any  mrt  therof  ' 
(not  bring  t,  mghnr),  be  not  seweKd,  levelled,  paTod, 
flsgged,  end  ohatmelied  to  the  saUafection  of  the  Loou 
Board  of  Health,  enoh  board  ina7i  bj  notloe  in  wiiUng  to 
the  remeotire  owners  or  occupiers  of  the  premises  adjoin- 
ing or  abutting  npon  euch  parts  thereof  as  niaj  reqiiira  to 
be  sewered,  leTelfed,  ke.,  remdre  tbem  to  eewer,  IcTel,  Ac., 
withiuatime  to  be  specdfled  in  anoh  notioei  aitd  it  each 
notice  be  not  oompUed  with,  the  said  local  board  may,  if 
thej  sball  think  fit,  execute  the  works  mentioned  or  re- 
ferred to  tfaer^n,  and  the  expenses  inL-nrred  hf  them  in  so 
doing  shall  be  paid  hj  the  owners  In  deCaulU  aooofding  to 
the  fiontage  of  their  resmotive  premises,  and  in  such  pro- 
portion as  shall  be  settled  bj  the  sarreror,  or,  in  caae  of 
oiapnte,  as  ahall  be  settled  bj>  arbitration  (harlng  regard  to 
all  the  drennstanoes  of  the  case)  In  the  manner  prorkled 
by  this  Act,  and  such  expenses  may  be  reooveced  mnn  the 
last-mentioned  owners  in  &  annunary  manner,  or  the  same 
maf  be  declared  by  order  of  the  said  local  board  to  be 
priTnt«  improvement  e^ienees,  and  be  reeoratabla  as  snch 
m  the  manner  heietaaftsr  proTMed. 

By  MCt  144  it  ia  enacted 

That  foU  oompessation  ahoU  be  made  out  of  the  genwal 
or  •pedal  district  mtea  to  be  leried  under  this  Act  to  all 
persons  sustaining  any  damage  by  reason  of  the  exercise  of 
any  of  the  powers  ot  Uiia  Act,  and  In  case  of  dispute  as  to 
amoant,  tfia  ssme  ahall  be  settled  br  arbitration  in  the 
■n*"""  provided  by  this  Act;  or  If  the  oompenastion 
cWmed  do  DOt  iwceett  tlM  snm  of  twentr  pounds,  tbe  sams 
msj  be  asoartainsd  by,  and  reoovsnd  Man,  Jnstioaa  In  a 
summary  way. 

From  the  faota  It  mieand  Aat  Ur.  Eran 
Thomas  was  the  owner  at  a  hoaae  which  abutted 


upon  a  road  or  district  of  the  Local  Board  of  Health 
for  Wallaaey,  which  road,  however,  waa  not  a  hi^i- 
way,  and  that  in  Dec.  1865,  he  waa  aerred  with  a 
notice  which  required  liim,  wltiiin  a  time  Bpedfled, 
to  aeweri  lerd,  pave,  flag,  and  channel  m  oertdn 
part  of  the  aaid  atreeL  Aa  Ur.  lluHnas  did  not 
comply  with  euch  noUce,  the  board  proceeded  to 
execute  the  worka  tbemeelves,  and  in  so  doing  they 
raised  the  level  of  the  road  opposite  Mr.  Thomas's 
honae,  ao  as  to  block  up  a  p(^on  of  the  doorwg^, 
and  80  obstruct  the  accesa  to  the  honae  from  the 
atreet 

Miiward,  Q.  C.  and  R.  G.  William  showed  omhb. 
Bruce  in  support  of  the  role. 

Car.  ado.  omIL 

JUmf  11. — Hahihsm,  J. — ^In  this  ease  a  mle  ww 
obtained  for  a  mandanais  to  the  Wallaaey  Local 
Board  of  Health,  to  cause  compenaation  to  be 
make  to  Evan  Thomas  for  damage  by  him  ana- 
tained  by  the  exercise  by  the  local  board  of  the 
powera  of  the  Public  Health  Acta.  Thelocalboar^ 
acting  under  the  69th  aeetion  of  the  PnbUc  HeaHh 
Act  1848  (11  &  12  Yiet.  c.  63),  required  the  ownen 
(the  sud  Evan  Thomas  and  others)  of  premises  in  a 
certain  street  in  New  Brighton,  to  aewer,  lard, 
pave,  and  diannel  the  aame;  and  the  aaid  Erao 
l^omaalutTing  made  default  in  complying  with  lha 
aotice,  the  board  executed  the  required  works,  and 
duma  as  Hbe  cootribodoa  payable  by  the  aaid  Evm 
Thomas  in  respect  of  the  eud  works  the  sum  of 
7U.  6s.   It  is  alteged  by  Evan  Thomaa  that  the 
effect  of  the  works  as  executed  is  to  obatrnct  the 
entrance  to  his  bouae  and  to  render  the  access  to 
hia  doorway  inconvenifflit ;  and  in  respect  of  this 
injDiT  he  daioks  compensation  under  seot.  144, 
which  enacts  that  full  compensation  shall  be  made 
to  all  persona  sustaining  any  damage  br  reasmi  U 
the  exercise  of  the  powers  of  the  Act.   It  waa  con- 
tended, on  behalf  of  the  local  board,  that  inasmuch  as 
the  owners  of  the  houses  in  the  street  ware  bound  to 
do  the  works  themaelres  or,  if  done  by  the  board,  to 
pay  for  them,  they  could  not  be  entitled  to  compen- 
sation for  injury  occasioned  by  the  works.  We  are 
of  opinion,  however,  that  this  argument  is  not  well 
founded.  Theie  is  no  necessary  connexion  between 
the  coat  of  the  works  and  the  damage  which  they 
may  occasion.   The  raising  of  the  level  of  a  street 
may  be  very  advantageous  to  the  majority  of  the 
houses  in  it,  but  be  my  iqjQiioBa  to  one.  Althou^ 
therefore,  the  owner  of  that  house  m^  be  boona 
under  sect.  69  to  pay  his  {ooportion  ox  the  coaM 
(having  regard  to  the  frontage  of  the  honae)  nt 
altering  the  level,  he  may  still  be  entitled  to  com- 
pensation  out  of  the  general  district  ratea  for  the 
special  damage  whidi  be  haa  svst^ned  in  order  that 
tus  neighbours  and  the  district  generally  slioaid  be 
benefited.  We  are,  thraefore,  <»  opinion  that  Evan 
Thomaa  ia  entitled  to  luve  itaaoatt^ed  whetliera^ 
not  he  has  auatained  damage  by  the  necotion  of 
the  worka  in  queedon,  and  to  receive  compensation 
for  such  damage,  if  any.   The  rule  will,  thcnfixe^ 
be  made  afosolnto  for  a  numdamis. 

Rule  cAsobtte^ 

Attorneys  for  the  olaimont,  W.  and  A.  Clare. 

Attorneys  for  tba  Mendanti,  AiaipsM  and  Ntii^ 
LiverpooL 
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in  VatUameitt. 

SHE  OOUBT  OF  BEFSKEES  ON  FBIYATE 
BILLS. 

Monday^  April  12. 

(Before  Mr.  Dodsoh,  M.P.,  Chairman;  Mr.  Wikk, 
2LP^  and  Mr.  RiOKAEDfl,  Befereea.) 

St.  HxLBii'e  Bokovoh  hazarvxtMT  Bnx. 

O^ectiODs  to  the  hau  atmdi :  (1)  of  ileaan. 
BoBKnwnr  Oudstoite,  and  otheri ;  (2)  of  Sir 
B.T.GBRABD,  Bart;  (8)  of  Ber.  Jambs  Abka- 
KAX ;  (4)  of  the  MtK[nia  ol  BiSMBawx ;  (0)  of 
Xbomu  DiocxurKnr,  Baq. 

Jmmrovemmt  Bill  —  SatiM  ponmt  —  ExempHoia — 
lOemdi  and  mineraU — A^pmeRfttfion — ZModmoturt 
affected  by  taxation. 

A.  woM proBtoUd  by  the  oorporatu»mf  Sl  Blading 
under  a  charter  of  incorporation  mwiy  granttd,  for 
ti»  extinelion  of  bcai  bodi»  with  taxing  pounrs  pre- 
motal^  existing  within  the  borough,  and  for  conferring 
<»dditiamd  powers  on  the  corporaiion.  Five  petitimu 
wert  preemted,  /oar  by  loMdowna-t,  and  one  by 
cwmera,  Uteeee,  and  oca^iers  of  kuid,  minetf  and 
€olIimee  within  the  borough  limiti,  compMaing  that 
their  property  wouU  be  injured  by  the  traatfer  and  the 
grantiag  of  the  pn^toied  powers ;  and  more  e^ieciaUy 
that  they  would  be  deprived  of  the  protection  frmn 
taxation  afforded  to  mineral  and  agrtcultural  pro- 
pertjf  in  St.  H.  in/  a  elauae  in  an  Improvement  Act  of 
1856,  fnvposed  to  be  rqteakd.  None  of  the  existing 
pnbSeboaiee  petitioned  against  the  Bill,  and  none  of 
the  petitioiur's  Uatdt  were  scheduled  for  compuUory 
takagi 

Held,  Aat  the  owners  whose  mineral  and  agricultural 
prmrty  was  or  might  be  affected  by  the  Bill,  had  each 
a  loeuM  ^andi;  but  that  onfy  such  jf  the  owners, 
kateee,  "  as  were  owners  of  propertt/  withtn  the 
area  affected  by  the  Bill"  were  entiUed  to  be  heard. 

The  Bill  had  for  its  object  "  to  dissolve  the  local 
Inarda  of  the  districts  of  Sutton  and  Farr  in  the 
Ikxdii^  d  St.  Heteo'a  in  the  coon^  of  Lancaster, 
and  to  repeal  the  St  Hden's  ImprOTsment 
Act  1855 ;  to  constitute  the  corporation  of 
the  said  borough  the  local  authority  therein 
for  the  improTing  and  goTeming  of  the  said 
borough ;  and  to  enable  tha  said  corporation  to 
extend  their  waterworks  and  to  purchase  theunder- 
tAkinga  of  the  St  Helen's  WatervOTki  Company 
and  the  St  Hel»'s  Gaa  Company,  and  for  other 
pnrpoaes." 

Vrom  the  statements  in  the  petitions  and  the 
arguments,  it  appeared  that  the  town  of  St  Helen's 
in  Lancashire,  an  active  manufacturing  centre,  is 
built  upon  tiie  points  of  junction  of  four  districts  or 
towoship^Tiz.,  Sntton,  Fur,  Ectdeiton,  and^udte. 
Hie  central  area,  <a  town  of  St  Helen's,  including 
portions  of  each  of  these  townahipa,  was  governed  by 
improvement  commissioners  under  an  Act  of  1856. 
The  townships  of  Sutton  and  Parr  each  adopted  the 
Jjocal  Government  Act  tome  years  ago,  and  were 
ooosequently  under  the  jurisdiction  of  1ck»1  boards. 
Beduton  and  Windle  remained  purely  agricnltnral 
Aitxicti  under  the  highway  syston. 

In  the  year  1866  some  of  the  inhabitants  of  St 
Helen's  were  desirous  of  obti^ng  a  charter  of 
incorporation  for  the  town,  and  for  extending  the 
boundaries,  and  on  the  5th  March  1668  a  charter 
was  accordiogly  obtained,  whereby  the  inhabitants 
of  St  ]&len*s  propw,  those  of  the  ^striots  of  Sutton 
■nd  Fan;  and  of  parts  of  the  townihipa  of  Windle 
and  Eoclsston  oontignoua  to  the  town,  were  incor- 
ptnted  Igr  the  name  of  the  Misyor,  Alderaun,  and 
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Burgesses  of  the  Town  of  St  Helen's,  and  had 
extended  to  ibam  the  powers  and  provisions  of  the 
Municipal  Coraoration  Acts,  This,  however,  was  but 
tiie  creation  of  a  new  and  independent  jarisdiction, 
leaving  untouched  the  jurisdictions  already  existing. 
The  presrat  Bill  was  brought  in  by  the  corporation 
for  the  purpose  of  getting  rid  of  this  conflict  of 
authority,  by  consolidating  all  the  existing  powers 
in  the  hands  of  the  corporation*  and  arming  them 
with  such  new  and  further  poven  as  the  promoters 
considered  desirable. 

The  petitioners  wore  all  owners  of  property  within 
the  original  limits  of  the  improvement  commis- 
sion,  or  within  the  extended  municipal  boundary, 
and  were  apprehensive  of  injury  from  the  provisions 
of  the  Bill.  The  nature  of  their  representations 
and  complaints  will  appear  from  the  arguments  ad- 
dressed to  the  court  which  it  had  been  arranged 
in  the  case  of  these  Ave  petitions  should  be  tdcen 
and  dealt  with  as  a  class. 

The  objections  to  the  loeua  standi  of  the  differont 
petitioners  were  identical  in  each  case,  and  were  as 
follow : 

1.  That  no  land  of  the  petitioner  will  be  talcen 
under  the  powers  of  the  Bill,  nor  is  any  property 
right,  or  interest  of  the  ^titioner  injuriously 
affected  by  the  provisions  of  it 

2.  That  the  petitioner's  only  objections  to  the 
Bill  are  found^  on  his  character  of  a  ratepayer, 
and  he  is  not,  according  to  the  practice  of  Farlia- 
ment,  entitled  to  be  heard  spars  from  other  rate- 
payers, or  as  representing  them. 

S.  That  the  petitioner,  in  his  character  of  a  rate- 
payer, is  represented  1^  tiie  corporation,  who  are 
the  promoters  of  the  Bill. 

4.  The  petition  does  not  show  any  ground  of 
objection  wlu(^,  according  to  the  practice  of  Parlia- 
ment, entitles  the  petitioner  to  be  neard  against  tho 
Bill. 

Bound  (for  Messrs.  Bobertton  Gladstone,  and 
others.— My  clients  are  owners  and  occupiers  of 
property  in  the  borough  of  St  Helens,  and  In  tha 
townships  of  Sutton  and  Fan.  Thejr  are  not  merelr 
ratepayers,  as  stated  In  the  objections,  but  land- 
owners as  well.  The  objections  to  our  locus  rest  upon 
the  falhu^  that  the  corporation  represent  us.  Tbey 
represent  their  own  ratepayers ;  but  the  doctrine  of 
ropresentatioa  by  a  corporation  does  not  hold  good 
in  cases  where  third  parties  are  introdnced;  and  if 
this  be  so  with  regud  to  the  Inhabitants  of  St 
Helen's  itself,  it  must  be  more  especially  the  case 
witi)  regard  to  owners  and  oceni^eTB  in  the  town- 
ships of  Sutton  and  Parr,  Under  the  Act  of 
1865,  which  It  is  now  proposed  to  repeal,  coal 
mines  in  St  Helen's  are  exempted  from  rating, 
and  arable  and  pasture  lands  are  only  liable 
to  be  rated  at  one-fonrth  of  their  net  Tslne. 
But  under  the  S52nd  clause  of  the  Bill,  coal 
owners  in  St  Helen's  who  are  now  exempt  will  be 
rated  like  owners  of  other  property.  In  the  districts 
of  Sutton  and  Parr  the  tpeeial  exemption  of  ooal 
mines  does  not  exitt,  and,  therefore,  they  are  not 
affected  to  the  same  extent  hy  the  <diange ;  but  no 
one  can  doubt  that  in  tbese^  whidi  are  to  a  grast 
extent  agricultnral  districts,  the  rates  at  present 
leviable  are  much  smaller  tbui  those  which  will  be 
levied  by  the  oorporatioQ.  This  is  a  transfer  of  our 
allegiaooe,  without  our  consent,  and  beUnd  out 
backs. 

Mr.  BicusiM.— Do  the  local  boards  of  Sattan, 
and  Farr  petition  ? 

Asitrabs  Sti/Aens  (for  the  iromotert).— Tii«y  do 
not 

Bound. — Aiid  that  is  an  additional  reason  whr 
the  petitioners,  who  axe  ownen  and^ecci^ers,  bom 
in  the  inner  and  (lie  oi^iz4ff^^"tb@WQV0>" 


Si.  HsLKi'a  Bohouoh  Zhfbotbhbiit  "Biul. 
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heard  before  they  are  trnxBtemi.  to  the  sole  con- 
trol of  tiie  new  manicipal  bod^.  Under  clanie  109, 
taken  in  connection  vith  the  interpretbtioa  clause, 
the  corporation  may  declare  a  lane,  or  a  bridfie,  or  two 
or  three  straggling  houses,  "  a  street ;"  and,  having 
declared  it  to  be  a  street,  they  may  under  the  97th 
claose  call  upon  the  petitionen,  as  owners,  to  incur 
TOT  large  enenaei  in  paving,  Ac. ;  and  under  the 
98tn  clause,  if  the  petitiooert  do  not  comply,  the 
corporation  may  do  these-  works  themselTes  and 
charge  the  petitioners  for  "  new  street  ezpeoses." 
Such  extcnaiTe  powers  will  press  hardly  upon  the 
petidoners.  With  respect  to  bridges,  the  126tfa 
clMiae  proridei  that  **  the  plans  and  section*  ol  alt 
bridge*  which  irtuU  be  built  ot  rebuilt  after  the 
passing  of  this  Act  (other  than  oouatj  bridges) 
uiall,  before  each  such  bridge  be  commenced,  be 
laid  before  and  be  subject  to  the  approval  of  the 
corporation."  A  private  bridge  between  twopersons' 
estates  would  be  subject  to  this  objectiraiabte  pro- 
viaioD.  By  the  192nd  and  194th  dailies  no  trade  of 
a  noxkna  character  i*  to  be  eanled  mi  without  the 
oonaeut  of  the  corporation.  The  petitionen  ask  to 
be  allowed  to  show  that  St  Helen's  owes  very  much 
of  its  importance  to  the  fact  of  certain  trade*  being 
carried  on  there,  and  that  there  ought  not  to  be  a 
wider  power  vested  in  the  corporation  than  is  abso* 
lutelj  necessary  to  prevent  unlsanoea  arising  from 
noxious  trades.  1Tnd»  the  Bill  it  would  be  In  the 
power  of  members  of  the  corporation  engaged  in 
tt«de  to  prevent  trades  being  set  np  in  competition 
with  their  own.  And  the  petitioners  claim  the  right 
of  going  before  the  committee  to  see  that  those 
powers,  and  the  other  powers  of  which  ibej  com- 
plain, are  fenced  in  with  luflldent  restrictioas  to 
prevent  their  being  used  harshly.  We  are  owners 
transferred  from  a  juriidicUon  witli  whidi  we  are 
coDteot  to  a  new  jurisdiction  which  we  fear.  If  we 
are  not  beard,  in  future  corporations  may  promote 
Bills  extending  their  toritoiy  indefinitely,  and 
nobody  will  be  beard  in  (^voeition,  ezoept  pmons 
whose  land*  are  actually  tatei.  llii*  i*  a  Bill  of 
480  sections.  la  no  one  to  see  that  proper  safe- 
guards are  introduced  ?  If  sot  the  corporation  are 
absolute  master  of  the  position ;  and  owners  will 
have  thrir  property  saddled  with  taxes,  remaining 
powerless  all  the  whil&  Parliament  will  never 
shut  out  from  the  diecoBeion  persons  plainly  inte- 
rested as  we  are. 

Counsd  was  proceeding  to  comment  np<«i  the 
ftffeet  of  a  H8.  addition  to  one  of  the  clanaes,  when 

Mr.  DoDsrar  said :  The  practice  of  the  court  is  to 
take  the  Bill  as  deposited. 

Pmbrok»  S^phma  (for  the  promoters). — Unless  the 
petitioners  are  prepared  to  point  out  the  names  of 
any  coal  owners  in  St.  Helen's  who  are  exen^  from 
taxation  at  present,  and  who  will  be  subject  to  tax- 
ation under  the  provisions  of  this  Bill,  we  shiUl  con- 
tend that  there  are  not  ai^  such.  Aid  I  now  call 
upon  them  to  do  so. 

Hsmud  aubsequentiy  said:   I  have  ascertained 
that  two  of  the  persons  joining  in  the  petition 
of  Messrs.  Robertson   Oudstone,  and  others— 
Messrs.  Brown  and  Robinson,  are  lessees 
and  occupiers  of  coal  mines  aud  working  coal 
mines.   The  coal  they  work  is  partiy  situated  in 
the  township  of  Windle  and  puUy  in  the  town- 
ships of  Sutton  and  Pair,  some  «f  it  lying  within 
the  limits  of  the  jurisdiction  of  St.  Helen's.  Ac- 
cording to  law,  those  persons  would  be  rateable,  not 
only  at  the  place  in  which  the  coal  is  raised,  but  at 
the  place  where  the  coal  is  worked.   Therefore,  in- 
.  asma<^  as  those  petitioners  are  lessees  of  coal 
"^ich  is  worked,  though  not  raised,  within  the 
of  St  Hden's,  tbcsy  woold  be  rateable  by  law 
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for  that  coal,  were  it  not  for  the  Act  of  1B55,  which 
at  present  ^eo^ts  them.  The  Bill  pcopoeei  to  do 
away  with  tbi*  anmpcion. 

Pembnht  StspAsas^The  question  now  raised  is  a 
legal  question.  But  the  petitioners  have  stili  failed 
to  distinguish  those  whose  interests  11^  as  a  mattn 
of  fact,  within  St  Hden^  propv,  from  those  wtaioh 
are  outside. 

Aomd;— The  Beferees  doubtieas  can  give  the  pett- 
tiooers  a  heut  tUmtU  in  such  terms  that  when  Hiey 
come  before  the  committee  only  such  of  them  will  be 
heard  a*  come  within  the  soope  of  the  BilL 

MmMl,  Q.C.  (for  Sir  B.  G6iard)^Hy  client  is 
the  owner  of  a  large  quantity  of  a^icultnral  land ; 
namely,  forty-four  acres,  in  the  district  at  present 
under  the  St  Helen's  buprovement  Act,  in  which 
district  also  he  has  coal  works,  not  yet  leased,  and 
110  acres  of  land  in  the  district  of  Windle,  within 
the  municipal  boundary,  but  not  at  [wesent  subject 
to  any  taxatioa  for  local  purposes,  except  highway 
rate  and  poor  rate,  no  acticm  under  the  Health  of 
Towns  Act  having  been  taken  within  that  district 
There  is  no  ground  for  the  objection  that  Sir  B. 
Gerard  is  a  ratepayer  represented  by  an  elected  body, 
that  is  to  say,  by  uie  corporation,  for  Sir  R. 
Oward  is  not  a  ratepayer,  and  has  no  share  in  the 
election  (tf  fiorporaQoa,  and,  consequently,  is  Iti 
DO  way  represented  by  them.  As  an  owner  of 
agricultural  land  and  of  coal  mines  within  the  dis- 
trict proposed  to  be  included  in  the  area  of  rating, 
he  claims  to  be  heard  against  a  Bill  the  provisions 
of  which  will  injnriouuy  affect  bis  property.  At 
present  in  St  Helen's  proper,  under  uie  lS9th  sec- 
tion of  the  Imptovement  Act  1865,  neitiier  coal 
mines  nor  agricultural  luid  have  to  pay  anything, 
whereas  in  future  they  will  both  be  taxed.  Itls 
idle  for  the  promoters  to  object  that  Sir  R.  Oerard 
will  not  be  rated,  he  being  the  owner  and  not  the 
occni^w;  for  tiie  value  of  his  pn^terty  as  owncc 
will  be  diminished  by  the  amount  w  the  rate 
As  in  the  case  of  land  under  tithe*  and  land  tithe 
free,  the  difference  In  value  is  the  amount  of  tiie 
tithe  ;  so  here,  the  taxation  imposed  by  the  Bill  will 
be  the  difFerence  that  will  be  made  in  the  value  of 
onr  collieries.  The  estimated  value  of  Sir  R. 
Grerard's  coal  mine*  unworked  outside  the  boundary 
is8O,0O0J:  Howcanit  be  said  thatSir  ILGeraid 
ettbw  is  or  will  be  represented?  The  representa- 
tion, if  any,  accorded  under  the  Bill  is  the  rejve- 
sentation  of  somebody  who  may  hereafter  be  our 
tenant  for  the  miaes,  not  of  Sir  R.  Gerard  as  owner. 
All  that  Sir  R.  Gerard  can  be  said  to  have  any  re- 
presentation with  regard  to,  is  in  respect  of  the 
muoicupal  borough  rate.  Sir  B.  Gerard  standa,  in 
one  respect,  in  a  different  podtion  from  the  other 
petitioners,  as  be  alleges  in  his  petition  that  when 
the  corporation  of  St.  Helen's  were  about  to  seek 
for  a  charter  of  incorporation  *'  negotiations  took 
place  between  the  promoters  of  the  charter  of  in- 
corporation and  your  petitioner's  agent,  and  your 
petitioner  being  anxious  to  further  the  wishes  of 
the  town  of  St  Helen's  to  the  utmost  of  his  power, 
ultimately  acquiesced  in  the  incorporation  scheme, 
upon  the  express  understanding,  which  was  reduced 
into  writing,  that  all  property  of  which  your  peti- 
tioner is  in  possession,  as  well  in  the  township  of 
Windle  as  of  Parr,  and  used  only  as  agricultural 
land,  should  not  be  chai^  with  rates  beyond  the 
average  of  that  imposed  upon  such  property  within 
the  five  preceding  years."  So  that,  in  f  set  a°,B?<^ 
ment  has  been  come  to  upon  which  the  petitioner 
would  have  a  right  to  be  heard.  But  he  does  not 
put  it  upon  that  narrow  ground,  for  the  agreement 
referred  to  does  not  touch  upon  or  include  tiie  mam 
question  of  the  mines.  The  mineral  prop^' 
not  included  in  that  agreement,  Sir  B.  Qeetftjiew 
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rappoiing  that  any  mnoiclpal  bodr  voold  teek  to  tax 
mines  to  their  full  extent.  AndltdaimnoiraaaiiKbt 
to  protect  80,000/.  worth  of  property  from  harsh  aod 
Deedlesfl  taxation.  He  conaented  to  come  witiiio 
the  taxable  area  for  municipal  porposei  under  the 
5  &  6  Will.  4,  when  the  borough  was  newly  con- 
stituted, the  money  leviable  under  that  Act  l>eing 
for  strictly  muaicipal  purposes.  Under  this  Bill 
the  promoters  hare  not  only  retained  the  boronsh 
rate  for  municipal  purposes,  but  for  a  great 
many  other  purposes  bmides.  They  are  about 
to  impose  liabilities  on  the  new  district  dif- 
ferent from  those  contemplated  either  by  the 
Muaicipal  Acts  or  by  the  Local  Government  Acts 
at  present  in  force  in  portions  of  the  district. 
Counsel  referred  in  detail  to  Tarioua  clauses  of  the 
Bill  as  bearing  out  this  assertion,  and,  in  anticipa- 
tion of  arguoncots  which  might  be  urged  by  the 
promoters,  relied  upon  the  case  of  the  Maryport 
ImpratenteBt  Harbour  and  Dock  BUI  1866~iVtifion  of 
JtaUpauera,  Shqtowners,  and  Coalowners  (Smethurst 
128.)  Sir  R.  Gerard  does  not  petition  as  a  ratepayer, 
and  hence  the  objection  on  that  score  does  not  apply. 
But  be  it  *  coalowner,  and  coalowoeri  veie  ham 
ia  the  Man/port  case.  The  only  other  objection  is 
that  he  is  represented.  By  whom?  Not  by  the 
improvemement  commissioners,  whose  Act  is  to  be 
repealed  ;  for  under  that  Act  be  is  not  taxable,  and 
therefore  cannot  be  represented  by  them.  Not  by 
the  corporation,  to  whom  the  powers  of  the  improve- 
manC  commissioners  will  be  transfemd,  for  the 
wne  reason ;  althoi^h,  as  to  the  taxation  which 
BMv  properly  be  levied  under  the  5  &  6  Will.  4, 
lie  may  be  said  to  be  represented  by  the  cor- 
poration. For  the  sake  of  argument,  I  admit  that 
il  they  were  only  going  by  the  Bill  to  regulate  the 
borough  fund,  it  would  not  be  competent  for  Sir  B. 
Gerard  to  object.  But  ihej  are  going  to  do  aome* 
tUag  for  which  the  assent  of  Parliament  it  neces- 
sary, and  therefore  Sir  R.  Gerard  claims  the  right 
to  be  beard  against  the  proposals  of  a  body  which 
doe*  not  represent  him,  or  onl^  reparesents  him  in  a 
fecial  manner  to  increase  their  area  of  taxation. 

Apra  U.—  Waaler,  Q.  C.  (for  Bev.  James  Abra- 
ham).— ^Mr.  Abraham  is  the  owner  of  fvluable  pro- 
pnty,  consisting  to  some  extent  of  coal  mines  and 
bouse  property,  but  mostly  of  agricultural  land, 
occupi^  by  tenants  for  agricultural  purposes.  fBef  ers 
to  sect.  150  of  the  Improvement  Act  1865,  containing 
the  exemption  ;  and  to  the  charter  of  incorporation,} 
tinder  this  Bill  the  status  of  the  petitioner  will  be 
chuged.  A»  matters  stood,  he  and  other  land- 
owners were  subject  to  taxation  for  mnniopal  pur- 
poses, but  otherwise  they  were  protected.  Ihe  pro- 
moters are  now  seeking  to  bring  them  under  a  local 
Act,  with  new  powers  of  taxation,  and  jurisdiction 
of  a  more  extended  character  tiian  at  present  exists. 
NotwithiiUnding  ttds,  as  the  petitim  alleges,  no 
fMoe  of  the  BiU  was  ever  given  to  the  petitioner, 
p  portion  of  whose  coal  mines  are  situated  under 
the  townships  of  Farr  and  Windle,  and  to  whom 
also  a  considerable  portion  of  the  surface  lands  of 
tiiose  townships  belongs.  The  Bill  is  of  a  very 
sweeping  character.  It  contains  piovisions  for  dis- 
continuing tlie  Local  Government  Acts  within  the 
sereul  parts  of  the  borough  in  which  they  are  now 
in  force,  powers  for  tiie  supply  of  water  and  gas, 
tot  paring  and  making  roads,  streets,  and  sewers, 
for  providing  a  police  force,  and  powers  also 
with  respect  to  the  regulation  of  buildings, 
vith  regard  to  nuisances,  slaughter-houses,  and 
other  matters,  all  n  any  of  which  may  be  put 
in  force  hereafter,  in  the  discretion  of  the  corpora- 
tion, although  such  powers  may  be  inaptdicable  or 
actually  injorious  to  property  situated  and  cir- 
comstuiced  like  that  of  the  petitioner.  For  these 
and  other  purposes  the  BiU  authoriiet  the  corpora- 
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tion  to  levy  a  highway  rate  and  a  borough  rate  in 
respect  of  the  wliole  of  the  property  comprised 
within  the  limits  of  the  borough.  The  amount  of' 
these  rmtea  is  practically  unlimited,  and  may  become 
a  heavy  charge  upon  the  petitioner's  property,  whilst^ 
from  its  nature,  he  will  receive  little  or  no  benefit 
from  the  outlay  in  respect  of  which  these  rates- 
are  to  be  levied.  In  his  petition,  he  further- 
objects  to  the  powers  sought  to  charge  upon- 
rates  levied  on  the  borough  as  a  whole  the  pay-' 
ment  of  debts  contracted  for  local  purposes  by  the- 
improvement  commissions,  the  corporation,  and  the 
local  boards ;  and  he  also  contends  that  he  or  his- 
tenants  ought  not  to  be  taxed  for  promoting  a  pri- 
vate BiU  of  great  length,  when  the  general  Acta- 
are  sufficient  for  the  wants  of  the  town.  Dealing 
with  the  points  raised  in  the  objectionB,  I  contema 
that  the  Ber.  Mr.  Abraham  is  not  a  ratepayer- 
in  the  sense  in  which  he  would  be  a  ratepayer- 
under  the  Bill,  being  at  present  merely  a  ratep»yer- 
under  the  charter  of  incorporation  for  municipal 
purposes.  Wherever  a  person  possesses  an  incor- 
poreal right,  which  incorporeal  right  is  proposed  to 
be  affected  by  special  le^lation,  that  person  lias 
locus  ttoHtS  to  show  in  what  respect  the  special  legis- 
lation will  Interfere  with  that  right 

Cnpps,  Q.  C.  (for  the  Marquis  of  Salisbury). — In 
his  petition  the  marquis  alleges  himself  to  bo  **an. 
owner,  not  only  of  property  within  the  town  of  St... 
Helen's,  bnt  also  ot  considerable  agricultural  land 
and  of  mineral  property  within  the  limits  of  the 
said  Bill"  ((.  e.,  Sutton)  "and  subject  to  taxation 
undw  its  provisions."  We  deny  the  necessity  of 
the  proposed  legislation,  and  allege  that  certaioi 
specific  provisions  will  be  unjust  to  us  and  to- 
other owners  of  property  proposed  to  bo  taxed 
for  Uriiting,  sewering  aiw  genoal  purposes,  bdng 
ooly  Uable  now  to  highway  rate  and  poor  rate.  Tbte- 
property  will  accordingly  be  rendered  less  valuable 
by  the  Bill.  The  S58tb  cJause  is  especially  objection* 
able,  and,  moreover,  is  without  precedent,  for  it 
gives  the  Corporation  power  to  make  a  retrospective- 
rate.  [Counsel  relied  strongly  upon  various  clauses, 
which  he  said  imposed  restrictions  upon  the  peti- 
tioner's  property  from  which  it  was  now  free,  and 
on  the  fV>Ilowing  passage  of  tiie  petition:]  "The 
powers  given  by  the  Bill  to  the  Corporation  as  to- 
streets,  and  the  cost  which  may  be  incurred  by 
them  in  respect  thereof,  and  which  they  can 
charge  upon  the  owners  of  property  adjoining- 
the  nighway,  would  or  might  impose  upon  yonr 
petitioner  lUblUties  to  which  he  ought  not  to  he- 
exposed  ;  and  the  provldons  in  the  Bill  as  to- 
nuisances,  and  particularly  the  19Snd  clause,  which 
prohibits  the  establishment  hereafter  of  any  noxioua- 
or  offensive  business,  trade,  or  manufacture,  in  any 
building  or  place  without  the  consent  of  the  corpo^ 
ration,  might,  In  its  operation,  perpetuate  a  mono- 
poly in  favour  of  raristing  manufactories,  and  la 
totally  inapplicable  to  St.  Helen's,  whose  trade  and 
prosperity  mainly  depend  upon  the  carrying  on  of 
works,  which,  in  their  nature,  must  be  more  or  less 
noxious  and  offensive."  Upon  these  two  general 
principles  we  are  distinctly  entitied  to  a  hearing — 
first,  that  we  are  the  owners  of  property  proposed 
to  be  affected  by  private  legislation ;  and,  secondly, 
that  new  and  special  legislation  affecting  trades  and 
manufactures  ia  contemplated,  by  which  we  or 
may  be,  injuriously  affected. 

RitUIe  (for  Mr.  Thomas  Dicoonson). — We  rely  on 
several  of  the  arguments  already  urged.  Hr.  Dio- 
conson  is  an  owner  within  the  Umita  of  the  Improve- 
ment Act  of  1855,  and  also  of  lands  in  Sutton  and 
Bccleston,  his  property  consisting  of  agricultural  and 
mining  property,  that  on  lease  reprcMnting  103,000/. 
in  value,  ami tiuLt  out  cl^^^^^^^ 
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purpow  it  •urely  baa  nev^  been  held  that  a  single 
owner  of  property  haa  a  right  to  Mt  binuelf  op  in 
oppoaiM<m  and  be  heard.  If  the  owners  of  pro- 
perty or  inbaUtaota  want  to  be  heard,  let  them  hold 
m  public  meeting,  and  declare  the  Bill  iojorioat  to 
the  diatrict,  and  sign  a  petitioo  in  infficieDt  nombers 
to  ahow  that  they  repreaoit  the  disuict. 

Ifr.  RiCKASES.— The  pettMooerB  do  claim  a  hau 
standi  as  owners,  on  the  ground  that  their  property, 
becoming  liable  to  iocreased  taxation,  will  be 
rendered  less  raluable ;  and  that  their  only  remedy 
is  to  go  before  a  committee? 

•SfifiAmf.— Bat  not  indiridiially.  Under  (he  ex- 
isting system  the  local  boards  in  Sntton  and  Parr 
mre  partly  elected  by  owners  of  property ;  they  can 
accordingly  be  heard  throngh  those  local  boards. 

Mr.  SiCKARDB — -If  yon  tonch  the  land  of  a  land- 
owner at  all,  he  has  a  right  to  be  heard.  But  here 
is  a  case  of  a  landowner  whose  property  will  be 
peTmaDently  diminished  io  Talae  liability  to 
certain  burdens.  Ought  not  he  to  be  heatd,  on  the 
■ame  principle  on  which  an  owner  whose  land  is 
talun  IS  heard  7 

Slepims. — ^He  must  daim  to  be  heard  on  one  of 
two  gnnmds:  either  that  his  pn^ierty  is  injuriously 
aSected — in  which  case  he  haa  no  Jbeus  tUmdi—ot  he 
muat  chum  in  common  wi^  other  fatepajrvi  who 
would  be  equally  injured. 

Mr.  RicEASDS. — This  is  not  an  injorioos  affecting 
within  the  meaning  of  the  Lands  Clanses  Act,  but 
an  injurious  affecting  in  this  sense,  that  the  pro- 
perty will  become  less  raluable  tiuax  before;  how 
do  yon  diatingnish  this  case,  and  Hw  case  of  a  man 
whoie  property  is  taken  oranpntsoiily  ? 

Sf^Hu. — In  the  one  case  ^  injury  done  is  done 
to  the  man's  i«iTate  property ;  wfail^  in  the  otiw 
case,  the  injury,  if  any,  is  one  which  the  man  can 
only  anffer  in  common  with  the  rest  d  the  com- 
mmi^.  He  oan  only  suffer  by  tbe  lerying  of  rates. 

Vt.  Bicxabds. — Put  tbe  case  of  there  being  only 
one  landowner,  in  that  poeltlon,  whose  property 
would  be  liable  to  the  exceptional  rate? 

StepAcBx. — ^If  the  landowner  has  an  exoeptioual 
injiury  to  show,  he  will  of  course  set  that  forth  in 
his  petition ;  but  the  only  injury  which  these  peti- 
tionen  allege  is  one  to  which  they  will  beoome 
liable  by  the  payment  of  rates,  which  they  will  only 
hare  to  pay  in  common  with  their  ned^bonia.  If 
one  landowner  be  admitted  to  petitioa  separately 
on  thia  ground,  this  court  must  be  prepared  to  let 
in  every  landowner  in  tbe  district  In  towns  of 
thia  kind  somebody  must  bare  the  controlling 
power ;  and  tbe  only  question  is  in  whose  hands 
it  ought  to  be  deposited.  The  rural  districia 
are  sore  to  make  thdr  influence  felt,  seeing 
that  Sutttm  and  Parr  elect  one  half  the  cor- 
potation.  This  question  has  been  argued  as  if 
tbe  doctrine  of  reiHeeentation  were  altogether 
new.  But  7%e  Stqffordahin  Pottaria  Water  Bill 
1868.  Petition  of  the  Corporatim  of  Longton,  18  L.  T. 
Bep.  N.  S.  539  affirms  the  principle  that  municipal 
corporations  and  local  boards  of  health  are  property 
the  guardians  and  representatives  of  indiTidual 
interesto  affected.  Hera  the  local  boards  do  not  in 
any  way  petition  ta  oppose  the  BUI.  As  to  tiie 
rating  powers  being  retrospeetiTe,  the  rates  referred 
to  aro  only  rates  to  pay  m  charges  incurred  pre- 
vious to  the  passing  of  the  Act.  Messrs.  Oladstone 
and  others,  although  challenged,  bare  failed  to 
ahow  that  tbc^y  have  any  property  within  St.  Helen's 
to  which  the  exemptitm  would  apply.  And  if 
Mr.  Bowar  and  Mr.  BoKnaon  vorked  oo^  under 
St.  Hrien's,  as  aU^ed,  tiidr  namea  would  appear 
ia  tin  U^wi^  late  boo^  vhkdi  is  not  the  case. . 


Sir  R.  T.  Gerard  stands  in  a  different  position,  and 
we  are  willing  to  c(mcede  a  /ocuc  tiandi  to  bim,  for 
the  purpose  en  setf  ng  that  tlie  agreement  is  pre- 
served 1^  the  Bill. 

Mmd^  Q.C.— The  corp(»atiou  bare  refused  to 
csrry  oat  that  agreement  j  and  a  Umit«d  locus  will 
not  suit  my  purpose. 

Stephent.—'iA.iny  of  the  clauses  complained  of 
are  taken  in  substance  from  existing  public  Acts. 
If  we  succeed  to  the  rovenaes  of  public  bodies, 
we  must  also  take  over  their  debts.  We  do 
not  schedule  Mr.  Dlcconson's  lands,  and  therefore 
there  is  nothing  in  his  complaint  as  to  water- 
courses ;  if  he  wants  water  for  his  mines  or  agri- 
cultural lands  he  will  be  enabled  to  obtain  it  from 
as.  Tbe  petitioners  here,  instead  of  indicating 
any  special  grievance,  and  suggesting  a  remedy, 
one  and  all  seek  to  be  heard  with  the  same  object^ 
that  of  altering  the  Bill  for  their  own  advantage. 
It  is  to  inevent  this  that  the  coart  refuses  to  hear 
a  single  trader,  as  distinct  from  a  class,  seeing  that 
his  object  is  to  make  terms  for  himself.  Yet,  a  par- 
ticular trade  may  be  injured  or  cruahed  by  legisla- 
tion, and  an  exemption  may  sometimes  be  beao- 
flcial.  Bat  a  landowner  who,  as  a  ratepayer,  makes 
terms  for  himself,  not  onlv  fails  to  contribute  his 
proper  share  of  taxation,  but  the  amount  which  he 
fails  to  contribute  has  to  be  made  good  by  his 
neighboars.  And  if  one  landowner  is  to  make 
terms  for  himself,  on  the  same  principle  you  should 
admit  500.  It  will  then  become  a  race  between 
those  qoick  eoou^,  or  rich  enough,  to  be  heard 
before  committees.  This  is  a  principle  norel, 
dangerous,  and  unsnmorted  either  oy  the  Standing 
Olden  or     titic  prevwui  dedaioni  of  tbii  court. 

The  Referees  remained  for  some  time  in  coosulta- 
tioo.  When  the  parties  were  called  in, 

Mr.  DoDSON  said :  The  bau  ttandi  of  Sir  B.  T. 
Qerard,  of  the  Bev.  J.  Abraham,  of  the  Marquis 
of  Salisbnry,  and  of  Thomas  Dicconson  is  allowed. 
The  loau  itaadi  is  allowed  of  such  only  of  die 
aubs<»ibers  to  tbe  petition  of  Bobertson  Gladstone 
and  others  as  are  owners  <d  propraty  within  the 
area  affected  by  tiie  Bill. 

Agents  for  Sir  R.  Gerard ;  and  fw  ttw  Uarqvb  of 
S^buiy,  JDyaim  and  Co. 

Agents  for  As  Ber.  J.  Abraham,  Wj/aU  and 
Hotkint. 

Agente  Cor  Bobertaon  Oiaditone  ud  Co,  KsU 

and  Co. 

Agents  for  nionna  Dicconson,  £ac&  and  3fadatavi. 
Agent  fw  tba  Bill*     B.  Lewia. 

(Before  Mr.  Wrvir,  M.P.,  Cburman,  Mi.  Sz. 
Adbts,  M.P.,  and  Mr.  Bioeards.) 

Bt.  Hslsh's  Bobocvh  iMgaovamar  Bill. 

Objectioni  to  the  bcus  ttandi  of  Daihel  Willis. 

WatermtrJeB — CorporatioH — Landovmer  —  /lUer^rence 
with  toil  beneath  road~-Uni/erffrouJtd  water. 

An  Improvement  Bill  promoted  hy  the  CorportUion  of 
St.  B.,  ornon^  other  tAjecit  to  sanction  the  extension  of 
their  waterworks,  was  petitioned  against  by  a  land- 
owner (Apprehensive  of  injurj/  from  the  abstraction  of 
underground  water.  It  appeared  thai  thepipet  o^tne 
corporation  would  be  laid  along  a  road,  the  toil  of 
which  belonged  to  the  petitioner,  (Aot^  the  SMr/ace 
had  been  dedicated  to  the  public: 

Held  Cwithaui  ^pUiitg  the^^^^i^^fCf^^ 
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In  PARLtAHE!(T.] 

f  wffion),  that  the  petitioner  had  a  kcvM  $tatuU  on  the 
gnmnd  oif  inter ferwce  with  the  toil. 

The  Bill  had  for  It*  object  to  ccnstitate  the  cor- 
Boratinn  of  the  newly-created  borough  of  St. 
Helen's  the  local  anthority  for  that  boruugh,  and 
among  other  things,  "  to  enable  the  corporation  to 
■extend  their  iraterworks,  and  to  purchase  the 
ondertakiDgs  of  the  St.  Helen*!  Waterworlu  Cuoi- 
pany. 

The  petition  set  forth  that  it  was  intended  by  the 
BUI  ti>  cmiiower  the  mayor,  atdermeo,  and  bargesses 
to  make  and  maintain  cert^n  waterworks  described 
in  the  Bill,  comprising  a  well  or  shaft,  pumping 
«nj[iiies,  and  uther  buildings  and  worki  in  the  town, 
•hip  of  Whistoo,  in  the  parish  of  I'rewot,  in  the 
oottDty  of  Lancaster,  in  a  field  liclongiog  to  the 
trustees  of  Thomas  Atherton,  deceased,  and  ia  the 
•occupation  of  Thomas  Atherton,  and  to  make  and 
maintain  other  wells  or  shafts,  pumping  engines, 
feuildings  and  works. 

Tlie  Bill  also  gave  power  to  the  corporation  for 
the  purpose  of  tlicse  works,  and  of  any  waterworks 
wested  Ui  tliem,  absolutely,  or  by  way  of  lease,  to 
■collect,  pomp  np,  take,  use,  and  appropriate  all 
•Dch  springs,  streams,  and  waters,  which  might  be 
found  in,  upon,  or  under  the  lands  described  in  the 
book  of  reference,  and  to  carry  the  same  by  pipes 
under  a  road,  a  considerable  portion  of  which  passed 
through  the  petitioner's  estate,  and  to  the  soil  of 
vbich  he  was  entitled,  snbjeet  to  the  public  right  of 
w^orer  iL 

The  petitioner  was  owner  as  tenant  for  life  in 
possession  of  a  valuable  estate  in  the  parishes  of 
Vreecott  and  Huyton,  with  a  park  and  mansion 
house  called  Halsned  Hall,  let  for  GOOL  a  year; 'and 
also  of  another  residence  in  the  same  parish,  called 
Saodfldd,  which  he  occupied ;  and  the  situations  of 
the  irells  shafts  proposed  to  be  sunk  were  at  a  short 
distance  from  both  the  residences  and  from  the  village 
of  Whlston,  which  contained  a  great  number  of 
cottages,  many  belonging  to  the  petitioner,  and 
wholly  or  partly  supplied  with  water  by  the  exist- 
ing wells  or  springs.  A  large  sum  had  been  ex- 
pended by  the  petitioner  in  bringing  a  supply  of 
water  to  these  two  residences  from  a  spring  about 
half  a  mile  distant ;  and  the  petition  alleged  that  if 
the  proposed  shafts  were  allowed  to  be  constructed, 
and  the  springs  and  waters  appropriated  under  the 
powers  of  the  bill,  the  water  supply  of  the  peti- 
tioner's two  residences  would  be  in  danger  of  Iwing 
seriously  diminislied,  and  the  inhabitants  of  the 
village  of  Whistoo,  principally  labourers  in  coal 
mines  or  agricultural  labourers,  would  be  deprived 
of  their  water  supply.  The  corporation,  therefore, 
it  was  contended,  should  be  bcmnd  to  furnish  the 
petitioner  and  his  tenants  with  a  supply  of  water 
equal  in  quantity  and  quality  to  that  which  they 
now  possessed. 

The  locus  atandi  of  the  petitioners  was  objected  to 
on  the  following  gronndi: 

1.  The  Bill  does  not  contain  any  provision  for 
taking  any  lands,  streams,  or  springs  of  water,  the 
property  cn  the  petitioner,  and  no  property,  right,  or 
interest  of  the  petitioner's  is  injuriously  affected  by 
the  provisions  of  the  Bill. 

'i.  Une  of  the  obiecta  of  the  BiU  is  tiie  sinking  of 
a  well  on  lands  heloi^nff  to  the  petitioner,  and  to 
raise  a  supply  of  water  from  a  cooaiderable  depth 
below  the  surface,  to  which  water  the  petitioner  has 
nu  rifflit  or  claim. 

3.  The  petition  does  not  show  any  ground  of 
tiliji-ctiun  which,  according  to  the  practice  of  Parlin- 
tiient,  entitles  the  petitioner  to  be  heard  agains  the 
Bill. 

/'emAer,  for  the  petitioner.— A  slight  verbal  addi- 
tion to  tiie  petition  will  lendar  it  more  spcdflc 


[Ik  Parliaub^it, 

Mr.  RicKARDS. — ^The  court  cannot  alter  the  terms 
of  a  petition.  We  take  the  petition  and  Hba  Bill  as 
deposited. 

Pember,  for  the  petitioner.— He  petitioner  is,  or 
may  be,  seriously  affected  by  the  proposals  of  the 
Bill.  I  admit  that,  according  to  the  strict  reading 
of  Actoa  V.  Blundefi,  we  cannot  probably  claim  any 
property  in  underground  water ;  but  that  has  always 
been  considered  a  hard  decision,  it's  propriety  has 
been  questioned,  and  more  than  one  eminent  autho- 
rity has  from  time  to  time  considered  and  ref erred 
to  it  The  position,  however,  of  the  promoters 
differs  from  that  of  an  adjoining  landowner  who 
sinks  wells  on  his  own  land ;  for  they  came  for 
powers  to  sink  shafts,  having  at  present  no  right 
whatever  to  sink  them,  not  being  owners  of  adjoin- 
ing lands,  if  the  promoters  seek  to  shut  out  the 
petitioner  on  the  technical  legal  ground,  I  shall 
meet  that  technicality  by  another,  and  shall  inrist 
that,  technically,  Mr.  Willis  has  a  hen*  atandi  ts 
legal  owner  of  tiie  soil  of  the  highway  under  which 
the  pipes  are  proposed  to  be  lud  ;  l>eing  proprietor 
of  the  land  on  each  side  of  the  highway,  having 
dedicated  the  highway  itself  to  the  use  of  the  pnUic. 
In  the  Abentm  Water  BiU  (before  the  Court  of 
Referees  was  esUblished),  Sir  William  Boroett  was 
allowed  a  locu$  atandi,  because  the  iripes  were  pHK 
posed  to  be  taken  through  his  property.  Bnt^ 
beside  that  tedmical  ground,  the  petitioner  pos- 
sesses a  substantial  claim  to  be  heard  in  the  probsr 
ble  loss  of  water  which  he  will  experience.  Owners 
of  springs  and  wells,  or  owners  of  adjoining  pro- 
perty, are  entitled  to  he  heard  where  they  apindiend 
abstraction  of  undetjgroimd  water. 

Cambnd^  DiwwrsMy  and  Town  Waterworia  BiU 

1866,  Petiti<yn  of  the  Mastei;  Felloirs,  ef 

Sidney  Buaaer  College,  14  L.  T.  Sep.  N.  S.  85; 
South  SU^ordahire  Watenewka  BiU  1866,  «a 

parte  Fe^^,  4c,  V  Liel^td,  U  L.  T.  Bsp. 

M.  8. 237. 

All  we  seek  is  proper  protection  in  the  event  of 
injury  arising  to  us  from  the  operation  of  tlie  Bill, 
and  to  obtain  tiiat,  a  locus  tlandt  is  indispensable. 

Pembroke  Stephens  (for  the  promotera). — Appre- 
hension of  iojnry  from  the  abstraction  of  undsf^ 
ground  water  cannot  possibly  give  a  hau  slowfi. 
The  legal  question  has  been  decided,  not  merely  by 
the  case  of  Acton  v.  Blaadeil,  but  the  later  case  | 
of  Chaaemore  v.  Bicharda.  According,  moreover,  to  the 
decision  of  this  court  in  the  Southport  Water  BiB 
1867,  Petition  of  tht  Ormakirk  Loeat  Board,  the  mm 
abstractioa  of  unde^ronnd  water  ii  not  in  itssK 
sudi  an  injniy  as  will  entitle  petitioners  to  a 
hearing.  Then  as  to  the  technical  question.  It  bsi 
never  been  the  practice  of  the  examiner  of  standing 
orders. to  regard  the  owner  of  lands  adjoining  • 
highway  as  entitled  to  notice  in  respect  of  inter- 
ference with  ttiat  highway.  Notice  is  sent  to  tbe 
road  tnutees.  It  cannot  therefore  be  aald  that  the 
adjoining  owner  has  any  rights  of  ownership  in 
the  roads,  after  they  have  once  been  dedicated  to 
the  public. 

The  CtumuH.— Fat  the  case  of  a  mine  under 

the  road  ? 

Pember.— And  that  I  am  informed  is  actually  the 
case  here ;  there  are  minerals  nnd»  the  road,  »od 
which  might  be  worked ;  and  our  petition  stated  tbst 
the  petitioner  is  entitied  to  the  soil  under  the  road 
through  which  the  ^pes  of  tiie  promoters  are  to  be 
carried. 

The  Chairman.— We  need  not  trouble  couosel  to 
argue  the  legal  question  fortimr^u  we  «e  of  opnioa 

tiut  Mr.Willii  lM9titd^Vtf«iU@glanw>A 
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Chas.]       Re  Thb  Loudon  Masihe  Ikbusikcb  Associatiok  ;  J.  W.  Shitb's  Case.  [Chak. 


iotexferenee  with  the  soil  of  hU  property  ander- 
l;faig  the  Toadway. 

XocM  ttam£  allowed. 
A  genu  for  the  petltionert,  Doniagton  and  Co. 
Agent  for  the  UU,  5  B.  Ltmn. 


COXT&T  OF  APPEAL   IN  CHAKCE&T. 

BoportedbT Tatmis  Bbooubamk and  B. SnwAU 
BoCHx,  EaqrL,  BanMevMt-LMr. 

Junt  12  and  22. 

(Before  the  Lords  Justicbb.) 

A  The  Lokdoit  Uaruib  iKansASOB  Absocutioit  ; 

J.  W.  SiirEH'g  Cabb. 

Mutval  Marine  Inmraaee  Anoaation —  Winding-up — 
VTntrAniary—UiuUuiqxd  poU^f— Statute  8o  Geo. 
a,  e.  68. 

A  contract  for  mntval  insuranee  of  th^  it  within  tie 
Stamp  Act  (85  Geo.  3,  c  63). 

Aceordinglif,  a  member  qf  a  mutual  marine  insurance 
ataoaatioa,  who  had  mver  received  am/  stamped 
pclia/  of  uuaranee  tfpm  kin  own  th^  wot  held  not 
litme  OM  a  coatributam  of  the  auoetation  upon  its 
being  iMHuf^  . 

This  waa  an  appeal  ttj^  tin  vSieM  liquidator  of 
the  aboTe  company  from  ao  order  made  by  James, 
v.  C-,  remoTing  tlie  name  of  Mr,  John  Watson 
from  the  lUt  of  contributories  of  the  co  n- 

pany. 

The  London  Marine  Insarance  AModation  was  a 
iDiitual  Bode^  for  the  inaaranoe  of  the  ahipa  be- 
knging  to  the  members  thereof.  Each  member  was 
bound  to  contribute  to  make  good  the  loBses  sustained 
by  other  members  during  the  period  of  his  member- 
ships in  proportion  to  the  amount  for  which  his  own 
ship  or  ships  was  or  were  insured  by  the  other 
members.  Tlie  usual  practice  was  for  each  memt>er 
on  entering  the  assoc^tion  to  rign  a  power  of  at- 
toroey  appointing  the  secretair  Ot  tile  association 
bis  attorney  for  the  purpose  of  signing  and  under* 
writing  policies  of  insurance,  to  recover  contribu- 
tioos  from  the  members,  and  to  draw  for  and  to  pay 
all  losses  and  averages,  coDtributtoas,  and  expenacs. 
Each  member  of  the  association  was  entitled  upon 
application  to  leceiTe  a  stamped  policy  for  the 
maaoaot  insured  by  himself  upon  payment  of  entrance 
fees  and  stampduty,but  it  appeared  that  in  practice 
stamped  pulicies  had  been  very  seldom  iaeued.  Thu 
•ecretary  of  the  association  was  Mr.  Joseph  Benzell. 

Every  member  uu  entering  the  association  signed 
an  application  in  writing,  in  which  he  stated  the 
amonnt  for  which  he  desixed  to  Insore  his  own  ship 
or  ships. 

Mr.  John  Watson  Smith,  on  tho  Cth  Sept.  1864, 
■n^Ied  for  aa  insurance  to  the  amount  uf  300/. 
upon  a  ship  belonging  to  him  called  the  Ho/gwood. 
Hie  application  (so  far  as  material)  was  aa  follows  : 
To  If  r.  JoMph  Henzell,  uid  to  the  secretai?  or  manager 

for  the  timfl  bein;  of  ttM  London  Harine  Insonuce  Aaao- 

oation. 

I,  the  mivnogneS,  John  W.  Smith,  of  North  Shields,  do 
bereby  aathorise  and  empower  jou  to  insure  in  the  London 
Xviue  Zusntance  Assocutlon  Oxe  som  of  3001.  on  the  ship 
Hol^ood,  ot  the  port  o(  Shields.  I  hereby  ttcknowledm 
myself  to  be  A  member  of  the  Mid  association,  uuderand  sob- 
jcct  to  tiie  rules,  regalatioiu,  aoA  warranties  thereof,  and  I 
anUiorise  ;on,  or  tor  tbrae  member*  of  the  ooiumittee  for 
the  time  Min;  (or  me,  or  in  mf  name,  aa  an  eh  members  to 
si^  and  nnderwrite  all  policies  of  assurance  upon  all  ships 
that  may  from  time  totimebet^provedof  by  thu  committee 
of  the  said  association  in  such  same  respectively  as  they 
xaay  think  proper.  And  I  undertake  to  accept  and  pojr  aU 
dr&ftv  for  losiea  aad  eontributijus  that  shall  be  arawa. 


made,  or  ordered  to  be  paid  by  the  said  oommlttee,  and  I 
also  nndarUke  to  sUde  V  the  tolas,  regnlattoua,  mm  war* 
zanUes  of  the  said  sssociation  ia  eveir  xeOfooL  Bisk  to 
commence  tlis  Wb  BepL  IBU. 

By  a  letterfrom  Hr.  Henzell,  dated  the  7th  Sept 
1864,  this  offer  b;r  Ur.  Smith  was  accepted  on 
behalf  of  the  aasocuatioo.  fifr.  Smith  paid  the  sum 
of  2L  Os.  Gd.  for  entrance  fees,  and  on  the  dth  Sept. 
1864  he  wrote  to  Mr.  Henzell  asking  that  a  proper 
policy  of  insurance  might  be  sent  to  him.  No 
stamped  policy  waa  ever  seat  to  him.  The  ship 
Boxwood  suffered  some  damage  at  sea,  and  on  tile 
1st  Feb.  I860  Smith  made  a  claim  upon  the  aiBociap 
tion  in  respect  of  the  loss,  which  be  had  thereby 
sustained.  Henzell  in  reply  agreed  to  foUow  the 
course  taken  by  some  other  insurance  assodations, 
of  which  Smith  was  a  member.  These  other  asso- 
ciations afterwards  admitted  Smi^'s  cUm  upoa 
them.  On  the  lat  July  1865  the  association  was 
ordered  to  be  woond-ap.  Before  this  date  Smith 
had  paid  some  contributions  demanded  of  him  by 
the  associaUoa  in  respect  of  losses  sustained  by 
ships  of  other  members ;  but  no  payment  had 
been  made  to  him  by  the  association  in  re- 
spect of  bis  own  claim.  Oa  the  21st  Dec  1866 
he  was  settled  upon  the  list  of  ranitiibatorieB  of  the 
association  during  the  period  bis  memberdiip. 
In  Jan.  1867  he  sent  in  his  claim  against  the  asso- 
cian  for  the  sum  of  701.  in  respect  of  the  damage 
suffered  by  his  ship  Norwood,  and  in  Aug.  1867  he 
filed  an  affidavit  in  support  of  this  claim.  The  official 
liquidator  harins  taken  out  a  summons  for  a  call 
upon  the  oontanhotories  ot  the  assodation,  Mr. 
Smith  applied  to  the  Vioe>(^uuiceUor  to  have  his 
name  removed  from  the  list  of  contoibotories,  uptm 
the  ground  that,  as  he  had  never  received  a  stamped 
policy  of  insurance,  his  contract  of  membersUp 
was,  by  virtue  of  the  Act  36  Geo.  8,  c  63,  altogether 
void.  The  Vice^hanceUor  took  this  view,  and 
removed  Mr.  Smith's  name  from  the  list  of  conbi- 
butoriea.  The  official  liquidator  appealed. 

Eddis  and  Liadle^,  for  the  appellant,  contended 
that  there  was  a  distinct  agreement  by  Mr.  Smith 
to  bear  his  share  of  the  payments  ordered  by  the 
committee  to  be  made  fur  losses  and  contributions. 
There  was  no  necessity  for  a  pdicy  of  insuzance^ 
and  though  an  unstamped  policy  of  insurance  oould 
not  be  admitted  in  evidence,  yet  this  species  of  con- 
tract for  mutual  iodemnity  was  not  witiiin  the 
Stamp  Act  (35  Geo.  3,  c.  63).  Mr.  Smith  was  at 
any  rate  shipped  from  sayiog  that  he  was  not  a 
member  of  the  association,  and  be  had,  moreover, 
delayed  too  long  in  repudiating  his  liability.  Tb^ 
referred  to 

35  Geo.  3,  0.  63; 

54  000.  3,  c.  144; 

9  Geo.  4,  c.  49 ; 

7  Vict.  c.  21 ; 

soviet,  c.  23,8.7; 

Arnold  on  Marine  Insurance. 
And  they  cited 

Taylor  v.  Dean,  22  Beav.  429; 

B>umley  v.  WiUianu,  32  Beav.  177 ; 

ffarvey  v.  Beckwith,  10  L.  T.  Bep.  X.  S.  082  j 

Mead  v.  Dauiaon  3  A.  &  S.  803; 

Re  Agra  and  Masterman'a  Baaik,  L.  Bep.  8  Oh. 
391 ;  16  L.  T.  Eep.  N.  S.  162 : 

Underivood's  case,  5  De  G.  M.  A  G.  677. 

Macnaghlen^  for  Mr.  Smith,  was  not  called  up  >n. 

Lord  Justice  Sblwtn  said:— We  entertain  no 
doubt  that  the  conclusbn  of  the  Vice-Chancellor 
is  correct.  He  has  ordered  the  name  of  Mr.  Smith 
not  to  be  included  in  the  list  of  cootributories  of 
this  company.  The  question,  in  my  judgment, 
depenrl^  futirely  upon  the  construction  of  the  Stamp 
Act»,  1111(1  especially  u  ion  thflt  of  the  Act  85  Geo.  3, 
c.  63.   'I'he  case  of  the  appellants  cannot^i^  put 
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more  favoura-bly  to  them  than  by  nyiag  tfaat  a 
contract  in  writing  was  entered  into,  and  for  some 
time  acted  upon,  by  both  parties  to  it.  What, 
then,  was  the  contract  ?  In  ray  judgment  it  was  a 
oootract  for  inannuice.  Then  how  is  that  coDtract 
■fleeted  l^tiw  Stamp  Acts  ?  AMwniog  that  before 
the  Act  of  1867  a  poUcy  of  insoranoe  waa  not 
seoeMary,  atUI  the  question  remains  whether  this 
was  not  a  contract  for  inntruice  within  the  mean- 
ing of  the  Act  36  Oeo.  S,  c.  63.  Now,  bj  sect.  1  of 
that  Act,  "  from  and  after  the  5tb  July  1796,  Utere 
sbi^l  be  raised,  levied,  collected,  and  paid  for  erery 
•kin  or  piece  of  vellam  or  pardiment,  or  sheet,  or 
piece  of  paper,  upon  which  any  iasarance  upon  any 
ahip  or  mps  shall  be  engrossed,  printed,  or  written," 
tile  stamp  duties  theran  mentioned.  That  section 
imposes  a  stamp  duty  on  erery  writing  Meeting  a 
contract  of  insurance,  and  those  words  cast  npon 
the  appellants  the  duty  of  showing  that  these  con- 
tracts of  mutual  insoranoe  are  exempt  from  the  Act, 
a  stamp  having  been  imposed  npon  every  piece  of 
papa-  hy  means  of  whi(»i  any  insurance  npon  any 
■hip  shsill  be  made.  Then  sect.  11  enacts  that  "  every 
contract  or  agreement  which  shall  be  made  or 
entered  into  for  any  insurance,  la  respect  whereof 
any  doty  is  by  this  Act  made  payable,  shall  be 
engrossed,  printed,  or  written,  and  shall  be  deemed 
or  oidled  a  policy  of  iosnranoe."  Tb»  flrtt  section 
is  qmte  general  in  its  terms ;  there  it  DoHiiog  in 
any  way  to  limit  it.  Then  we  come  to  sect.  H, 
which  is  very  material,  as  it  contains  an  express 
reference  to  agreements  for  insurance.  That  section 
is — *'  No  insnranoe  made  or  entered  into  in  Great 
Britain,  in  respect  whereof  any  duty  is  by  this  Act 
made  nmble,  dot  any  contract  or  agreement 
for  BnAlMarsnoe  aa  afbreeald,  shall  be  pleaded 
or  given  in  evidence  in  any  court,  or  admitted 
hi  any  court  to  be  good,  useful,  or  available  in  law 
or  equity,  unless  the  vellnm,  parchment,  or  paper, 
on  which  such  insurance  shall  beengrossed,  printed, 
or  written,  shall  be  stamped  with  a  lawful  stamp, 
to  denote  die  rate  or  duty,  as  by  this  Act  is  directed, 
or  to  denote  some  higher  rate  of  duty  In  this  Act 
confadned ;  and  it  shalt  not  be  lawful  for  the  said 
eommissionere  of  the  sud  stamp  duties,  or  any  of 
their  officers,  to  stamp  any  rellam,  parchment,  or 
paper,  with  any  stampdirected  to  be  provided  or  used 
by  Tirtoe  of  this  Act,  at  any  time,  after  any  snch 
insoranoe  as  aforesidd,  or  contract  for  such  insa- 
rance,  shall  be  ingrossed,  printed,  or  written  thereon, 
under  any  pretence  whatever."  That  section  plainly 
applies,  not  merely  to  policies  for  insurance,  but  to 
any  agreement  or  contract  for  such  insunince.  It  is 
perfectly  unlimited  in  its  language,  and  there  is  no 
ground  for  contending  that,  because  the  contract  in 
we  iNresent  case  was  not  a  contract  for  a  policy  of 
insurance  therefore  it  is  not  within  the  words  of 
tiie  Act.  The  case  cannot  be  put  higher  than  by 
saying  that  there  was  an  agreement  in  writing 
between  two  parties,  which  was  acted  on  for  some 
time,  but  it  was,  however,  a  contract  for  the  insn- 
lance  of  ships ;  and  I  agree  with  the  Vice-Chan- 
odlor  that  it  is  not  the  du^  of  a  court  of  law  or  of 
eqoity  to  be  astute  to  find  out  ways  in  which  tiie 
object  of  an  Act  of  Parliament  may  be  defeated. 
Then  some  reliance  was  placed  in  argument  npon 
the  18tii  section  of  the  Act,  which  provides  that 
nothing  in  the  Act  contained  shall  extend  to  subject 
any  of  the  members,  officers,  or  servantB  of  the  corpo- 
rations <rf  the  London  Assurance  and  the  Soyal  Ex- 
change Assurance  to  any  of  the  penalties  by  the  Act 
imposed  for  or  by  reason  of  their  making  any  sgree- 
nent  to  insure  by  any  label,  slip,  or  memorandum,  in 
writing,  upon  unstamped  vellum,  parchment, 
or  paper.  The  proviso,  however,  at  tne  end  of 
that  section  puts  an  end  to  the  argument  which 
was  xaised,^|for  that  proviso  is  "provided  that 
in  ereiy  such  case  apolicy  of  intnntnoe  accord- 
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ing  to  the  agreement  expressed  in  such  lab^  sl^ 
or  memorandum,  shall  be  made  out  accmding  to 
one  of  the  forms  in  the  schedule  to  this  Act  an- 
nexed, and  duly  entered  and  stamped  within  three 
fAce  days  from  the  time  of  making  such  s^ree- 
ment  as  aforesaid."  Hie  case  may  be  looked  at  In 
two  ways,  and  in  two  only.  The  policy  would 
either  be  entered  within  the  three  days,  or  it  woidd 
not.  In  the  first  case  no  question  could  arise,  as 
the  contract  wonld  then  be  merged  in  the  policy ; 
in  the  second  case,  the  section  would  have  no  ope- 
ration at  aU.  That  section  cannot,  therefore, 
operate  to  take  a  contract  for  insnmnce  out 
of  the  provisions  of  the  Act  In  this  case,  thoe- 
fore,  the  contract  entirely  failed,  for  by  the  Act  wfr 
are  precluded  from  taking  notice  of  any  contract  as 
liaving  any  effect  whatever  at  law  or  in  equity. 
The  name  of  Mr.  Snnlth  was,  ther^ore,  rightly 
omitted  from  the  list  of  contributories.  UndervootTs 
case  which  was  dted  has  really  no  application,  and 
there  has  been  no  saoh  iacfus  ou  the  part  of 
Mr.  Smith  as  can  disentitle  him  from  now  saying 
that  tbOTB  is  no  contract  tending  him  to  become 
a  member  of  the  company.  The  decision  of  the 
Vice-Chancellor  was  righ^  and  the  appeal  motion 
must  be  refondwith  carts. 

Lord  Justice  Oiffabd. — Wx.  &nith  cannot  be 
made  a  member  of  this  company  unless  it  can  be 
shown  that  he  entered  into  a  biui^g  mutnal  agree- 
ment for  tiie  insurance  of  ships.  The  contract,  if 
there  was  any,  was  unquestionably  a  contract  in 
writing,  and  I  agree  with  the  Vice>ChaDeellor  that 
we  cannot  read  any  document  in  eridence  in  Mpport 
of  this  contract,  and  that  is  the  effect  ot  the  Act 
35  Geo.  8,  c.  63.  It  is  clear  under  that  Act  that 
every  contract  in  writing  for  the  insurance  of  ships 
must  be  stamped,  and  cannot  be  nsed  in  evidence 
if  it  is  not,  and  there  is  no  difference  between  a 
court  of  law  and  a  ooort  of  equity  with  r^avd  to 
the  evidenoe  which  can  be  used  in  support  of  sudi 
a  contract.  Then  it  was  said  that  Mr.  Smith  is 
estopped  from  denying  that  he  entered  into  this 
contract  Bat  there  is  a  complete  answer  to  that 
argument  in  the  fact  that  Mr,  Henzell  was  thfr 
agent  of  the  association  as  well  as  the  agmt  of  Mr. 
Smith.  Moreover,  with  regard  to  iwAst  I  can  find 
nothing  to  Induce  me  to  s^  that  Mr.  Smith  ww 
too  late  in  making  his  ap[dicati<m  to  be  Tamorcd 
from  the  list  of  contribatMies.  The  ai^Mal  most, 
therefore,  be  refused  with  oosts. 

Soli<^tors  for  the  appellants,  Jfsreerand  Mover. 

SoUdtoca  for  Hr.  Smith,  Yomw/,  Mapkat  and  Ot. 

Mt^  I  cmd  8. 

(Before  Tlie  Lonns  Jvsnons.) 

Lamb  v.  Tax  NoaiH  Lokdok  Bailwat  Coktaitt. 

Ratlwoj/  company  and  landowner — Compubory  poifert 
to  ticquire  lands — Purposet  of  the  ipeaat  Act— Ok- 
authorised  w«  of—Later  Act  for  otAsr  purposes, 

A  mtVtcay  company  was,  by  an  Act  passtd  in  18Sj 
empowered  to  tuke  compvlsorily  certain  binds  for  tse 
purposes  if  the  Act,  anumgst  v^uch  was  the  sUf^'! 
up  and  apprapriatiag  A.  street.  Thenhintijfif"^ 
of  lands  nd^cent,  had  no  notice  of  me  inlfitio*  to 
apply  for  this  Act,  nor  ware  his  lands  ituJuded  or 
ref'err^  to  therein,  or  in  the  deposited  plans. 
Act  passed  in  1864,  the  company  were,  however, 
empowered  so  to  take  his  lands,  ml  solely  for  thepff 
poses  of  that  Aetf  amoHffst  which  the  ste^i»9 '* 
A.  striet  ma  tut  indtdtd. 

Beid,  fAof  the  company  amid  «o<  qeaU  lioMaikf^^ 
powers  of  the  «n^9tg4«fec<eyjkb(dO#4@^'" 
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piaiHtiff  agamal  his  anil,  in  order  to  apply  them  to 
the  purposes  of  the  later  Act,  nnd  an  injunction  grunted 
bg  James,  V".        was  continued  by  the  Court  of 

Thti  eoHfxnqr  already  possessed  loads  sajffiment  for  the 
JKW  nad,  but  thty  were  desirous  of  applying  those 
latuk  to  other  ohjeets,  and  therefore  would  not  cwail 
tiemeelves  of  them,  but  it  was 

Held,  hw  Giffard,  L.J^  that  this  fact  would  have 
afforded  no  yttmnd  for  the  intpference  of  the  court  by 
injmxtion  at  the  plaintiff's  instancCy  if  the  company 
had  determined  to  take  his  land  for  purposes  duly  au- 
thorised by  the  Act  undsr  whidi  they  were  empowered 
to  acquire  iL 

This  WM  a  motion  by  the  defendanta,  appealing 
-ffoo)  an  order  of  James,  V.C,  who  had  granted  an 
iDjoDctioa  restraining  them  from  taking  proceed- 
ings tfxr  obtaining  compidMwy  ponewion  of  cer- 
tain tenda  and  hereditaments,  uie  property  of  the 
^■iotiff,  and  from  entering  upon  or  taking  possea- 
•fam  of  the  wune,  or  any  part  thereof. 

Hie  hereditaments  referred  to  were  freehold 
metsuagee,  shopi,  &c..  in  Islington,  near  the  High- 
imry  station  of  the  defendants',  railway,  to  which 
«beplaintiff  was  entitled  in  fee. 

T%e  nOway  coniwny  was  incorporated  in  Ang. 
1846,  and  its  line  has  now  been  for  several  years 
•eoaipieted  and  open  for  traffic.  At  tbe  Hi^bnry 
«tation  tbe  line  passes  under  Upper-atreet  and 
Al bert-Btreet,  in  a  cutting  at  a  considerable  depth 
bdow  the  level  of  the  land  on  eitiier  side. 

Hw  company  int«ided  to  api^  to  Fttrilament  in 
4e  flesaion  of  1664  for  additional  powers  to  take 
-nam  lands  and  cons^ct  new  works,  and  gaTe  notice 
of  'Aeir  intention  to  tbe  plaintiff  as  being  interested 
in  the  bereditaments  referred  to,  which  were  among 
the  landssD  required.  Id  accordance  with  their  in- 
<wtioB  th^  mdied  for  and  obtained  an  Act 
4atitlad,  "Tin  North  Londm  Ktulway  (Additional 
Foiren}  Act  1864,"  which,  amongst  other  things, 
iaeorpoi^cd  the  Lands  Clansea  Consolidation  Act. 
Tbe  preamble  recited  tiiat  it  was  expedient  to  em- 
power the  company  to  purchase  or  acqoire  by  com- 
pulrioa  or  otiierwise  additional  lands  and  houses  in 
ciHiDectioo  with  their  undertaking,  and  that  plans 
«nd  aections  showing  the  lands  and  bonaes  which 
Ae  company  might  porchase  under  the  Act  bad  been 
-deposit^  with  tiie  clerk  of  the  peace.  Then  by  the 
6th  section  it  was  enacted  that,  subject  to  tbe  pro- 
Tiaions  in  this  Act,  and  in  the  incorporated  Acts 
contaioed,  the  company  might  enter  upon,  take  and 
use  all  or  any  of  the  lands  and  othM  proper^  shown 
fa  Hie  plus,  and  described  In  tiie  booKs  of  refer- 
ence so  deported,  but  the  powa  of  taking  the 
■aoae  compolsorily  should  not  be  exercised  after 
-the  space  of  three  years  from  the  passing  of  that 
Act,  And  by  the  19th  section  it  was  enacted  that 
nothing  in  tiie  Act  contained  should  empower  the 
compai^  to  stop  jp  or  alter  the  present  level  <»■  in* 
dieatioQ  of  tbe  public  road,  numbered  85a,  and 
cstiled  Albert^treet  on  the  deposited  plana,  vitiioat 
the  previous  consent  in  writing  of  the  vestry  of  the 
parish  of  St.  Mary,  Islington. 

The  defendants  were  unable  to  obtain  this  consent 
to  stop  up  or  alter  Albert-street,  but  as,  after  the 
paasing  of  the  Act  of  1864,  they  required,  for  the 
purpose  of  carrying  out  a  eontemidated  enlargement 
of  thor  station  at  Highbury,  to  take  and  use  a 
«ertaio  portion  of  Albert-street,  otherwise  Swan- 
yard,  they  in  the  following  year  applied  for  and 
obtained  the  North  London  Railway  Act  1865, 
videfa  also  incorporated  the  Lands  Clauses  Act,  but 
not  any  provisions  or  clause  of  the  Act  of  1864. 

ITje  preamble  to  tiiis  second  Act  recited  that  the 
flnd  street  or  laaat  called  Albert-street,  passed  over 
tiw  nilw«y  at  H^ibuvy  atation,  and  tiua  in  order 
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to  carry  out  tiie  contemplated  enlargement  and  im- 
provement of  that  station,  It  was  expedient  to 
empower  tbe  company  to  stop  up  a  portion  of  the 
said  street  or  lane,  and  to  appropriate  part  of  the 
site  thereof  for  the  pnrpos^  of  tiieir  undertakini^ 
and  that  it  was  also  exfwdient  to  empower  t^  com- 
pany to  purchase  or  acquire,  by  ramipalsion  or 
otherwise,  and  hold,  additional  lands  and  houses  in 
connection  with  their  undertaking,  and  that  plans 
and  sections  showing  tbe  line  and  levels  of  {inter 
alin)  the  said  street  proposed  to  be  stopped  np,  and 
also  showing  the  lands  and  booses  which  the  com- 
pany mig^t  purchase  under  that  Act,  together  with 
a  book  of  refomee  to  such  plans,  had  been  depo* 
sited  with  the  clerk  of  the  peace  for  the  county  at 
Middlesex. 

This  Act,  by  its  2Ist  section,  provided  that,  sub- 
ject to  tbe  provisions  in  this  Act  and  in  the  incoiv 
po rated  Acts  contained,  the  company  might  enter 
opon,  take,  and  use  aU  or  any  of  the  lands  and 
other  property  shown  on  the  plans  and  described  in 
the  book  of  reference  ao  deposited  as  aforesaid,  bat 
that  the  power  of  taking  the  same  compulsorily 
should  not  be  exercised  after  the  space  of  three 
years  from  the  passing  of  the  Act. 

Then  by  the  68th  section  it  was  provided  that — 

Snbjeot  to  the  prorisioiis  and  rertrietiosB  In  this  Act  and 
the  Aots  trhollr  or  it**'*"j  inoorpotoited  herewith  reapeo- 
tivtlj  oootalnad,  tha  eompuj  may  also  pnmansntlr  etof 
up  sod  approprteta  for  tbslr  nae  portions  of  the  stnatiK 
luw  in  the  puiah  Ot  St.  TSarj,  Islington,  known  as  Swan- 
ynxi,  otherwise  Albert-street,  to  the  extent  ataown  upon 
ukt  naid  ^usi  and  the  aito  of  ao  mnefa  of  the  said  strest  or 
IsDS  as  UBllbe  stopped  im  and  upiopristad  as  sfOressM 
ab«U,  troBX  the  tinw  ot  aaca  stoppug  np  and  Appropriation 
thereof  reapeotlvely,  beehaoluteljr  vestea  in  Q>e  companr ; 
provided  nerertheteM  that  the  oompany  abftll  have  pre- 
Tteody  eonatmcted  at  Qteix  «ost  a  now  or  sabatitnted  road 
of  twenty  feet  in  width,  and  nmnlng  from  the  partkm 
thereof  out  off  and  iyiag  aontb  ol  the  nilwof  to  Upper- 
street,  Islington,  In  a  direction  aa  near  aa  may  be  p*raUel 
to  that  of  the  line  of  the  railway.  And  the  oompanv  ahall 
at  Uulr  ooet  pave  and  keep  in  r^Mir  for  Uib  apeae  of  twelve 
montha,  tiie  said  aubetitnted  lOM,  and  the  same  diall  ever 
thereafter  be  dedicated  to  the  ose  of  thepablic,  and  be  main- 
tainad,  repaired,  and  regulated  by  the  Veetry  of  St.  Maxj, 
lalingtOD. 

The  lands  and  hereditaments  of  the  plaintifiF, 
which  were  included  in  the  plans  deposited  in  con- 
templation of  the  Act  of  1864,  did  not  form  any 
part  of  the  lands  and  hooses  defined  or  abowo  upon 
the  {dans,  or  sectiona,  or  book  of  reference,  as  lands 
or  houses  which  tbe  company  might  purchase  under 
the  Act  of  1866,  and  the  company  never  served  the 
plaintiff  with  any  notice  of  their  intention  to  apply 
to  Parliament  for  powo-  to  purchase  or  acqnire  any 
property  of  the  pl^ntiff  for  the  purposes  of  the  Act 
of  1865,  and  no  power  was  by  the  later  Act  given 
to  or  conferred  upon  the  company,  to  take,  acquire, 
or  use  any  of  the  plain tifTs  umw  fbr  the  purposes 
of  that  Act. 

The  company  did  nothing  with  respect  to  their 
powers  under  the  Act  of  1864  to  take  the  plaintitF'a 
land,  until  the  time  for  exercising  their  compalsory 
powers  had  nearly  expired :  but  on  the  I6th  May 
1867  the  company  served  him  with  notice,  alleging 
that  they  required  such  part  of  hit  land  as  was 
mentioned  in  the  schedule  to  the  notice,  and  that 
they  were  willing  to  treat  with  him  for  the  pur- 
chase ;  and  the  plaintiff,  in  the  belief,  aa  hie  bill 
alleged,  that  the  defendanta  really  and  truly  re- 
quirad  the  lands  for  the  purposes  of  the  Act  of  1864, 
entered  into  negotiatioDS  acc(»dingly.  These  nego- 
tiations were,  however,  protracted,  and  at  the  date 
of  the  fllii^  of  the  Mil  no  agreement  had  been 
concluded. 

The  plaintiff  recentiy  discovered,  and  it  was  the 
fact,  that  the  defendanta  did  not  require  the  lands 
for  the  purposes  for  which  alim^  by  tiie  Act  of 
1864,  they  were  empowered  and  Butitomed  to  tp^^ 
them,  bat  that  In  p<^neiiiCz<«c%  ueCwmwla 
desired  to  take  tliem  for  the  pofpoae  of  omatiUmBg 
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the  new  and  f  obatitnted  road  which,  under  the  pn>- 
riilma  of  the  Act  of  1865,  the;'  were  bound  to 
make  before  thej  ooald  permanentlj  atc^  up  and 
Wpiopriate  the  portions  of  Alber^treet,  and  for 
tw  further  pnrpofle  of  applying  ■och  parts  at  were 
not  required  for  the  mw  roads  for  pnrposes  other 
than  thoM  antboriied  by  tbdr  Acta,  or  may  of 
them. 

The  defendants  bad,  moreoTer,  purchased  of  other 
persons  lands  between  the  plaintiff's  propwty  and 
tha  wall  of  the  railwaj  at  Highbury  Station,  wliich 
laods  were  of  more  Uian  tiuBdent  width  for  the 

conttmctton  of  the  proposed  new  road,  and  the 
bill  alleged  that  they  might  construct  the  road 
over  those  lands ;  but  the  defeodanu  did  not  intend 
to  use  these  interrening  lands  for  the  purposes 
antliorised  by  the  Act  of  18S4,  bat  for  prirate 
pnrpoMa  of  their  own ;  for,  being  owners  of  the 
Cock  Tarem,  they  Intended  to  enlarge  Oieir  station, 
which  Um  behind  il,  hf  polling  down  the  Cock 
Tavern,  and  they  had  entered  into  arrangements  with 
the  lessees  to  erect,  or  permit  to  be  erected,  a  new 
tavern  upon  the  Tscant  space  (the  intervening 
lands),  which  was  to  be  connected  with  the  station 
so  H  to  be  used  therewith  u  a  refreshmmt  rocmi. 

The  bill,  after  slating  these  facts,  as  to  which 
there  was  substantially  no  dispute,  charged  that  no 
part  of  the  "  iDtenrening  "  lands  was  ever  bond  fide 
required  for  the  purposes  of  their  undertaking,  and 
that  no  part  of  the  plainUff's  lauds  was  bond  fide 
required  bythedefendutsfor  the  purposes  of  the  Act 
of  1664,  but  that  all  such  lands  were  alleged  to  be  so 
required  only  under  ccrfonr  of  the  powers  of  the  Actof 
1864,  to  enable  them  to  erect  the  new  taveni,  and 
to  construct  the  pn^KWed  new  road  over  the  plain- 
tilTs  land,  and  to  annex  so  much  of  the  pUintiff's 
land  as  should  not  be  required  for  the  new  road  to 
the  back  premises  of  the  intended  tavern  ;  that  the 
plaintiff  had  accordingly  refused  to  sell,  or  in  any 
manner  to  treat  for  the  sale,  but  that  the  defen- 
danta  bad,  on  the  9th  March  1669,  issued  their  war- 
rant to  the  sheriff  to  summon  a  jury  to  assess  the 
compensation  to  be  paid  to  the  plaintiff,  and  they 
threatened  and  intended  to  take  possession  of  the 
lands.  The  bill  prsyed  to  the  effect  already  stated 
for  an  injunction,  which  was  granted  on  motion  by 
the  learned  Vice-Chancellor,  against  which  the 
present  appeal  was  brought. 

Sir  RowdtH  Palmer,  Q.  C.  and  Rodicell  supported 
the  appeal. 

A'ajr,  Q.  C.  and  WoodhouM,  for  the  plaintiff, 
opposed. 

The  authorities  referred  to  were: 
The    UtiMtnii    Counties  Railway  Company 

Hawh-g,  5  H.  of  L.  Cas.  881 ; 
Thf  Wanien  and  Afiiittanta  of  the  Hartotir  of 

Dattr     The  Soulh-Saaiem  SaUway  CbnuMnv, 

9  Hare,  489; 
^469*^  T-  The  MMland  Bailwoy  Oempony,  S  Ph. 

Satlil  V.  Tlif  Maldon,  Jt.,  Raiheay  Company,  6 
Exoh.  143; 

lieg.  V.  The  iVycomhe  Raihcau  Ooiiiuniiy,  L.  Bep. 

i  Q.  B.  310 ;  15  L.  T.  Bep.  K.  S.  610 ; 
(JaU<nntij  v.  The  Umjor  ami  CounnonaUy  of  Lon- 

<fon,  L.  RciJ.  I  Eng.  and  Ir.  App.  34:  14  L.  T. 

Hop.  N.  S.  665  : 
FtmtYr  v.  The  Ln,u1<m,  Brighton,  and  8o%tth  Coast 

Raitfrti/  OinjMiiy,  S  I^.  ft  Sm.830:  12L.  T. 

Sep.  N'.S.  10; 
BWifi  T.  The  MtinrhesleraHtl  Leeds  Railway  Com- 

('«iJM(.  4M.T1.  *Cr.  116; 
A'lvnfiWtf  T.  Th4  Mul-StmtJc  Raiticay  Company, 

3lSoO.4J.286; 
Tho  fiailwoya  Ctaiuea  ConaoUdaUon  Act  ISiS.  sa 

ltv45.46: 

Kr  /AwHrfr//  U.C.  iMving  been  bMcd  in 

reply. 


Lord  Justioe  Sblwth  laid :  In  caaes  lilie  Uut 
which  is  now  before  the  court,  the  bordeo  lies  npoii 
those  who  seek  to  take  ttie  prop^y  othen 
against  their  will,  to  show  that  a  compnlsmy  power 
enaUing  them  so  to  do  boa  been  eoofemd  opon 
them  by  Pariiament.  Such  powers  are  not  to  be 
created  or  extended  by  doubtful  implication,  but, 
as  Lord  Cotteoham  observed  in  the  case  of  r. 
The  LcaeaJan,  Shefiieb/,  mtd  Lincobuhirt  BaSvag 
Compmof  (iibi  sop.),  it  ia  the  duty  of  the  court  to 
ke^  those  oompaniea  which  posseas  sodi  extras 
ord&iaiy  powers  strictly  witUu  the  llodts  of  those 
powers. 

In  the  present  case,  the  pWntifTs  Und  ii 
shown  on  the  plans,  and  described  in  the  booki  of 
reference  referred  to  by  Uie  Act  of  1864,  bat  it  is 
not  included  in  the  p'lans,  nor  described  in  the 
books  of  reference  referred  to  by  the  Act  of  1866; 
and  in  my  judgment  it  is  perfectly  clear,  and  indeed 
the  contrary  has  not  been  insisted  upon  in  argument, 
that  the  company  could  not,  for  the  purposeof  nukiag 
their  newfroad  which  that  Act  did  not  contemplste, 
have  acquired  the  property  of  the  plaintiff  unda 
the  Act  of  1864 ;  for  although  it  is  true  there  are 
no  negatire  woras  contained  in  tiie  6th  clause  of 
that  Act,  still  it  has  beea  very  fairly  aud  properif 
admitted  by  Sir  Houndell  Palmer  diat  the  company 
is  necessarily  restricted  to  the  [Hirposea  of  the  Act 
when  they  come  to  acquire  compulsory  land  under 
the  powers  conferred  upon  them.    I  think  it  did  not 
require  the  authority  of  the  recent  case  in  the 
Court  of  Queen's  Bench,  A^.  t.  TU  Wycomibt  ItaU- 
tray  Compojy  (ubi  sup.\  to  show  that  there  WM 
no  foundation  for  the  ailment  which  was  addressed 
to  us  by  Mr.  Bodwell,  that,  under  circamstanoei 
such  as  exist  in  the  present  case  this  company  had 
power  to  stop  up  the  street  called  Albert-street 
under  the  general  powers  conferred  by  the  16th 
section  of  the  Bulway  Clauses  Act,  limited  oa  those 
powers  are  by  the  words  at  the  commencement  and 
the  close  of  that  section,  and  also  by  the  express 
enactment  of  the  46th  section  of  the  aame  Act  of 
Parliament.   I  think  it  is  perfectly  plain  that  they 
hod  no  such  power,  still  leas  had  they  any  power  to 
make  another  street  at  right  angles  with  that  street; 
and  runninir  into  another  and  entirely  different 
road.   I  think,  therefore,  we  must  proceed  upon  the 
hypothesis  that  under  the  Act  oi  1864,  taken  by 
itself,  the  company  hod  no  power  to  take  or  puT' 
cliose  against  the  will  of  the  plaintiff  this  land  for 
the  purpose  of  making  any  such  road. 

Under  these  circumstances,  then.  If  the  plaintiff 
had  been  able  to  foresee  what  the  company  would 
require  for  the  purposes  of  the  Act  of  1864,  ex- 
cliuiDg  from  those  purposes  the  f<«iD»tion  of  this 
new  street,  he  would  have  known  that  a  very  small, 
if  any,  portion  of  his  land  would  be  required  for  the 
purposes  of  that  Act,  and  he  might,  therefoe. 
reasonably  alMtain  from  offering  any  opposition  to 
the  passing  of  that  Act  through  Parliament.  Ttien 
he  received  no  ooUce  of  the  introdactioa  of  the  Act 
of  1865,  or  ftf  anpr  intention  to  obtain  from  Parlia'- 
ment  any  extension  of  the  powers  oontwned  in  the 
Act  of  1864;  and  it  certainly  would  be  a  case  ot 
considerable  hardship  if  a  person  in  the  poaaession 
of  land  over  which  no  powers  were  conferred  by  the 
Act  of  1864,  should  find  himself  exposed  to  the 
exercise  of  such  OMupulsory  powers  without  any 
notice,  or  any  means  of  oHn^og  tbe  passing  througo 
Parliament  ai  tbe  Act  coDfaring  tbose  powen. 
But,  nevertheless,  if  snch  powers  had  been  clearly 
given  by  tbe  Legislatnie,  whatever  the  bardsbi^ 
might  iMve  been  upon  any  iudiTidual,  it  wo«ut 
have  been  our  duty  to  act  upon  and  maint^a  tin 
provisions  of  tbe  Act  of  Parliament. 

But  tbe  question  which  we  dedde  i 

whether,  in  fact,  any.auch^wei9^1«e  been  con 
fened  by  tlie  Act  of  IStiS.  I  thinlf-it  is  upon  th 
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coQitrttctioa  of  that  Act,  haTin;  reference,  of 
courts  to  the  former  Ac^  that  the  qoesUon  before 
the  court  toroi.  Now,  in  considering  that  Act 
of  Parliament,  I  think  there  are  three  things  which 
mre  to  be  obeerved.  The  first  is,  that  the  two  Acts 
of  Parliament  are  entirely  distinct,  that  there  are  no 
words  incorporating  the  one  Act  with  the  other; 
aecondly,  tiiat  the  second  Act  does  not  continue  or 
extend  the  powers  cont^ned  in  the  Act  of  1664; 
and,  thirdly,  that  in  the  Act  of  1865  there  is  no 
reference  to  the  lands  authorised  to  be  taken  by  the 
former  Act ;  bat,  on  the  contrary,  the  two  acta  are, 
««  I  have  said,  separate  and  distinct  Acts  of  Parlia- 
meot.  The  powers  conferred  by  each  of  them  are 
separate  and  distinct,  and  the  lands  whidi  the  com- 
pany is  authorised  to  purchase  under  the  Act  of 
1864  are  quite  separate  and  distinct  from  those  which 
a  ^e  aatbonsed  to  be  parchased  by  the  Act  of  1865. 
Tiiat  is  done  in  a  rery  marked  manner  by  both  the 
Acts  of  Parliament  It  will  be  sufficient  to  refer  to 
the  second  Act,  that  of  1665,  for  the  obserrations 
which  I  made  upon  that  apply  also  to  the 
.Act  of  1664.  It  contains  a  recital  that  "it  is 
expedient  to  empower  the  company  to  purchase,  or 
acquire  by  compulsion,  or  otherwise,  and  hold, 
additional  lands  and  houses  in  concection  with 
their  undertaking,  and  whereas  plans  and  sec- 
tions showing  the  line,"  and  so  forth,  "and  of 
the  intended  new  cut  fKHn  the  company's  existing 
nilwmy  dock  into  the  river  Thames,  and  of  the 
intoided  new  road  in  substitution  of  Grange-road, 
■nd  of  the  said  street  propcwed  to  be  stopped  up, 
ud  alao  showing  the  lands  and  houses  which  the 
company  may  purchase  under  this  Act,  together 
with  a  book  of  reference  to  such  plans  have  been 
deposited  with  the  clerk  of  the  peace.  [His  Lord- 
dup  then  read  the  21st  and  58th  sections  of  that 
Act,  and  proceeded :]  Now,  as  I  have  already  said, 
the  coQStruc^n  of  this  new  or  substituted  railway 
can  not  be  considered,  in  my  judgment,  as  one  of 
the  purposes  of  the  Act  of  1864  at  all ;  it  is  amatter 
entirely  collateral  to  the  formation  of  the  railway  ; 
it  is  in  fact  the  price  or  condition  upon  which,  as 
between  themselves  and  the  public,  the  company 
were  authorised  to  stop  up  and  appn^xiate  for  their 
own  use  a  certain  portion  of  the  street  called  Albert- 
street;  hnt  there  is  no  express  direction  that  they 
shall  construct  this  new  street,  there  are  no  special 
powers  given  to  them  for  purchasing  the  land  which 
is  necessary  for  the  formation  of  that  new  street, 
but  it  is  merely  imposed  as  a  condition  upon  their 
at^nisition  of  so  much  of  the  street  called  Albert- 
■trcet  as  they  were  entitled  to  appropriate  to  their 
own  use.  And  therefor^  in  my  jodjpnent,  if  Par- 
liament had  intended,  for  the  purpose  of  this  new 
street,  to  give  powers  of  compalsorily  taking  any 
particular  portion  of  land,  that  beiug  one  of  the 
purposes  of  the  Act  of  Parliament,  the  lands  which 
were  necessary  for  that  purpose  would  have  been 
included  in  the  idani  and  in  the  books  of  reference, 
mod  also  would  hare  been  stated  to  be  lands 
which  were  to  be  purchased  for  the  purposes  of 
that  Act.  Of  course  if  such  lands  had 
been  included  in  plans  previously  deposited, 
and  if  they  had  been  comprised  in  the  former 
Act  of  Parliament,  it  would  have  been  very  easy 
to  have  referred  to  them  without  the  necessity  of 
requiring  any  new  deposit  or  any  new  description 
of  these  lands.  But  we  do  not  flad  any  auck  re- 
ference, nor  Is  there  any  incorporation  of  the  pro- 
visions of  the  former  ^ct  at  all.  I  think,  there- 
fore, this  being  an  entirely  separate  and  collateral 
thing,  we  must  take  it  that  Parliament  meant  this 
company  to  acquire,  as  they  best  might,  the  lands 
wfai^  were  neoessary  for  the  formation  of  this 
new  road,  only  saying  that  unless  you  do  acquire 
land  necessary  fw  that  purpose,  and  do  form  this 
aew  street,  then  the  condiUcn  will  not  he  complied 
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with;  and  unless  you  do  that|  you  will  not  be  at 
liberty  to  appropriate  to  yonr  own  use  that  portion 
of  Albert-street  which,  upon  the  performance  of 
that  condition,  is  to  become  the  proper^  of  the 
company.  I  think,  therefore,  that  the  56t1i  section 
cannot  be  considered  as,  either  directly  or  indirectly, 
conferring  the  power  of  compulsorily  purchasing 
these  lands,  which  are  the  property  of  the  plaintiff. 
Then  an  argument  was  also  founded  upon  the 
recital  in  the  Act  of  1865,  to  which  I  have 
already  referred,  and  which  ia  similar  to  the  one  con- 
tained in  the  Act  of  1864,  namely,  the  recital  that 
it  is  also  '*  expedient  to  empower  the  company  to 
purchase  or  acquire,  by  compulsion  or  otherwise, 
and  hold  additional  lands  and  houses  in  connection 
with  their  undertaking."  I  agree  widi  the  argu- 
ment that  that  word  undertaking  must  include  the 
whole  undertaking  from  the  commencement  of  the 
company  to  the  time  when  this  Act  of  Parliament 
was  poned.  But  I  think  the  very  collocation  of  the 
recitals  that  immediately  follow  it  will  show  that  it 
really  could  not  have  been  the  intention  of  the  par- 
ties  to  include  the  pI^tifiTs  land  for  the  purpose 
of  making  this  new  road ;  for  the  next  recital  after 
it  is  this :  "  Whereas  plans  and  sections  showing  the 
line  and  levels  of  the  pvposed  widening  of  the 
said  portion  of  the  company's  railway,  and  of  the 
proposed  enlargement  and  improvement  of  the  said 
bridges  respectively,  and  of  the  intended  new  cut 
from  the  company's  existing  railway  dock  into  the 
river  Thames,  and  of  the  intended  new  road  in 
substitution  of  Grange-road,  and  of  the  sdd  street 
proposed  to  be  atopped  up,  and  also  showing  the 
lands  and  houses  which  the  company  may  purchase 
under  this  Act  have  been  deposited."  Now  adopt- 
ing the  ailment  of  Sir  Boundell  Palmer  upon  this 
point,  that  this  was  intended  to  give  them,  by  com- 

Eulaion  or  otherwiae,  the  power  to  obtain  additional 
tnda  in  connection  with  tt^r  undertaking,  that 
power  of  obtaining  by  compulsion  these  additional 
lands,  ia  one  of  the  express  purposes  of  the  Act  of 
1865.  Then  the  next  recital  is,  that  the  lands  which 
are  to  be  acquired,  and  which  the  company  may 
purchase  under  this  Act  for  those,  amongst  other, 
purposes,  are  described  in  the  plans  and  books  of 
reference,  and  those  plans  and  books  of  refer- 
ence do  not  include  the  plaintiff's  land.  There- 
fore, I  think  there  is  no  sufficient  ground  for 
saying  that,  by  means  of  that  recital  or  otherwise, 
any  sudi  power  can  be  implied.  I  think  it  is  clear 
that  no  such  power  is  expressed  in  the  terms  of  this 
Act.  I  tliinL  therefore,  that  the  company  hare 
failed  in  showuig  the  existence  in  either  of  these 
Acts  of  Parliament  of  any  power  enabling  them 
compulsorily  to  purchase  the  pluntifTs  land.  In 
my  judgment  the  company  have  failed  upon  the 
merits,  and  the  consequence  is  that  the  appeal 
motion  must  be  dismissed,  and  they  must  pay  the 
costs  of  the  motion. 

Lord  Justice  Giffabd  sdd :— There  were  certain 
subordinate  points  which  were  adverted  to  in  the 
argument  upon  this  case,  which  I  will  jnet  touch 
upon  before  going  to  the  real  queations  which  arise 
on  this  appeal.  It  was  alleged  that,  because  the 
company  had  some  other  land  which  they  might 
apply  to  this  purpose,  and  were  buildings  or  iwo- 
posed  to  build,  an  hotel  upon  it,  therefore  tiie  pXain- 
tifl  was  entitled  to  the  injunction.  I  am  quite  satis- 
fied that  that  circumstance  would  have  afforded  no 
ground  for  interfering,'  provided  this  land  was 
actually  being  taken  for  the  purposes  for  which  the 
company  might  lawfully  take  it. 

Then,-again,  it  was  aigned  that  the  notice  included 
some  land  which  was  taken  for  lawful  purposes,  and 
that  the  notice  was  separate,  and  that  at  all  events 
the  injunction  ought  not  to  prevent  that,  or,  at  least, 
that  certain  terms  onghtto  be  imposed  on  ^  plain- 
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tiff.  How  flnt  of  all  time  is  no  dUtincUon  ;  tiie 
notice  ij^Iiea  to  oertaio  tpedfled  lands  vitbout  M17 
distinctioD  wluteTer ;  and,  secondly,  I  cannot  see 
cither  how  it  can  be  separable,  or  how  yoa  can  take 
one  part  of  the  notice  and  disregard  another.  The 
fact  ia,  that  when  the  notice  is  giren  it  is  the  foun- 
dation of  all  the  aabsequent  prooeedioga,  and  all 
the  subsequent  proceedings  most  neoetsuU^  accord 
vitii  it ;  and  if  they  do  not  aoctwd  with  it,  it  neces- 
aaiily  follows  that  the  notice  itself  is  wrong.  That 
being  BO,  it  is  clear  that  there  are  no  gromuls  what- 
ever for  imposing  terms  on  the  plaintiff.  There  is 
no  act  done  by  him  which  has  misled  the  company, 
and  no  reason  why  term  should  be  imposed  vpon 
hi  TO. 

That  bring!  me  to  what  is  the  real  question  ia  tiie 
case ;  and  that  is,  whether  the  compulaory  powers  of 
tills  compsny  extend  to  taking  the  plaiatifTs  land 
for  this  purpose.  Under  the  Act  of  1864  it  is  con- 
ceded that  this  particular  tiling  could  not  be  done. 

preamble  of  the  Act  of  1864  has  been  read,  and 
in  point  of  fiut  it  redtes  that  it  is  expedient  to 
take  certain  lands  in  connection  ^tbat  is  the  widest 
way  of  putting  it),  certain  addititwal  lands  and 
houses  in  connection  with  the  defendants'  tioder- 
taking.  Then  those  lands  are  ipedfied,  and  the  6th 
clause  says :  "  Subject  to  the  provisious  in  this  Act, 
and  in  the  incorporated  Acta  contained,  the  com- 

Ky  may  enter  upon,  take  and  Qse  all  or  any  of  the 
is  and  other  property  shown  00  the  plans  and 
described  in  the  book  of  reference,  so  deporited  as 
aforesaid  and  then  the  compolsivy  powers  were 
not  to  be  exercised  after  a  given  period. 

Now,  seeing  wliat  the  law  with  reference  to  these 
eampanies  ia,  I  can  have  no  doubt  but  that  this 
compsny  could,  of  course,  only  take  those  specified 
lands  for  lawful  purposes;  that  is,  the  specified 
lands  for  such  purposes  as  were  autiiorised  b^  this 
Act,  and  that  the  Act  must  be  taken  quite  as 
strongly  as  if  it  had  said,  "You  shall  take  the 
lands  for  those  purposes,  and  for  no  others." 

That  being  so,  we  then  come  to  the  Act  of  1865. 
The  Act  of  1865  does  specify  other  lands,  and  does 
gin^  with  reference  to  those  other  lands,  compul- 
aory powers,  and  it  in  no  way  refers  to  the 
compulsory  powers  given  by  the  Act  of  1864 ;  nor, 
even  if  the  vestry  had  consented,  do  I  think  that 
any  power  was  given  by  the  Act^of  1864  to  make 
this  substituted  road.  It  might  well  be  if  the 
vestry  had  given  power  to  stop  up  Albert-street 
tiiat,  even  with  that  consent,  there  would  have  been 
no  power  to  make  the  substituted  road. 

Then  we  come  to  the  S8th  section  of  this  second 
Act ;  and  beyond  all  question  all  these  compulsory 
powers  are  directly  in  derogation  of  private  righta, 
and  are  to  be  read  most  strongly  against  the  railway 
company,  and  are  to  be  read  moat  strongly  in  favour 
of  inivate  rights ;  and  yon  could  not  imply  any 
extension  of  the  compulsory  powers,  unless  there 
was  a  positive  and  absolute  necessity  for  doing  so. 
In  this  case  there  ia  no  positive  or  absolute  neces- 
sity for  doing  so,  and  it  might  well  be  that  this 
company  could  agree  with  some  one  who  would  sell 
them  land ;  they  might  lawfully  do  that  under  the 
Bailwoyi  Claiises  Act,  and  I  think  nndw  the 
bni^ed  power  which  would  arise  under  this  SSth 
section,  it  might  wdl  be  that  they  might  have 
agreed  with  this  plwntiff.  If  they  had  i^iecd,  or 
could  nf>w  agree,  with  him  they  could  do  that  thing 
which  was  a  condilioa  precedent  to  their  having  a 
right  to  stop  ap  this  Albert-street.  Again,  if  it 
were  convement  to  them  to  apply  that  land  which 
was  in  their  possession  for  the  purpose  of  making 
this  road,  then  they  could  do  that  thing  which 
was  a  condition  precedent  to  their  stopping  up 
Albert'Street.  Upon  that,  therefore,  it  is  plain 
th&t  it  ia  not  absolutely  necessary  to  imply 
an  extension  of  those  compulsory  powers.  Tlwre 
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was  a  state  vi  drcumstaooea  under  which  It 
might  be  reasonably  assumed  that  it  would 
be  possible  to  do  this  thing  without  any  exten- 
sion of  the  compulsory  powers.  In  terms  there 
is  DO  extension  of  the  compulsory  powers^  and  the 
compulsMy  powers  being  directly  and  diMinctly  in 
derocation  <^  private  ri^da,  I  am  of  oj^nlon  that  it 
would  not  be  a  sound  coastntetiwt  of  Acta  of  Par- 
liament of  this  sort,  to  imply  or  to  give  to  any  such 
clause  as  that  which  is  represented  by  the  SStb 
section  of  this  Act,  any  such  extensive  meaniog  as- 
would  by  implication  extend  these  cmupnUory 
powen,  when  they  are  not  so  extended  in  terms. 
In  point  of  fact  if  compaoiee  want  to  eottend  th^ 
compulaory  powers,  they  should  tdl  the  public  sck 
plainly,  and  they  should  give  the  puUic  the  opp(v- 
tunity  of  appearing  before  Parliament,  ud  oppodog 
them  if  they  think  fit. 

Upon  these  grounds  the  appeal  motion  must  be 
dismissed  with  coats,  but  our  ordra  will  confine  the 
injuiHtion  in  effect  to  pnoeedings  npoa  the  footing 
oi  this  notioB. 

Soliciton  for  the  appellant  company,  J^im  and- 
Layton. 

Solicitors  for  the  pUintiff,  respondoi^  Lat^iam 

and  Son. 


V.  0.  kaxjub*  oottst. 

Baportod  br  O.  T.  BswABia;  Esq.,  Bsrriiter«t-LBv. 

Jiow  80  and  Julg  1,  8,  omf  5. 

HaCKIB  v.  THB  EDROPBA.N  ASSDSAHCB  SOCIETr. 
/Muranca  eoagnnjf — Agait~-  Tenmorary  agreement  far 

poK^ — l\n  btjbn  policy  ana  after  agreemat  atd 

depimt. 

W.  hn»g  the  agent  of  the  C.U.  Amrance  CompoMSt 
M.  insured  a  mill  and  vxirthouH  thmugk  W.  in  Mot 
office.  W.,  without  H.'a  hmo/tdge,  cetmd  to  be 
gueh  agent,  and  became  agent  for  the  E.  A.  Compact 
and  on  il.'i  appUcatiim  for  a  freih  polia  gave  km 
aprinted  receipt  fiiitd  vp  far  a  ikpetit  far  a  matt' 
vuU  a  regular  poHcg  ahoaU  is  flMwa  oaf.  M.  didmit 
tU  first  diaeover  that  the  form  voa  on  hAaif  of  the 
E.  A.  CompatOf,  but  tchen  he  did  wrote  to  W.  noting 
the  chanoe,  and  saying  that  he  knew  nothing  of  Mf 
E.  A,  Cimpan^,  and  mould  require  to  be  notified  of 
their  resp«:tabiHty  and  ttanding  be/ore  he  cettld  con- 
osat  to  ^'ea  tiem  over  ail  the  mn.  Befhft  va/  P^'t 
was  made  oat  part  of  the  pramims  toere  hwmd  down, 
(uid  nothing  hoeing  been  communicated  to  M.hg  the 
E.  A.  office,  either  aa  acctpiijtg  or  refusing  hie  pro- 
poeat,  nor  teverat  letters  from  him  claiming  the  earn  m- 
atred  answered,  the  office  aent  down  a  clerk,  who  mowed 
the  premiaea,  and  then  refuaed  to  pay  the  tnsumnet, 
dn^y  tm  the  gromd  that  M.  by  kia  letter  had  r^M- 
diated  the  inaartinee  with  them  : 

On  bill  filed  for  recovery  of      uutmnca,  decree  made 

with  casta, 

Thla  bill  was  filed  by  Robert  Maokie  to  recover 
2600^  the  amount  of  an  ioaurance  on  a  Scotch 
bonnet  manufactory  at  Stewuton  in  Ayrshin^ 
ScoUand,  under  sooiewhat  pecuUar  dicnmstaacss  s 
The  plaintiff  had  for  some  years  carried  on  the 
above  business  under  the  firm  of  "  Bobut  Hsckie 
and  Ca,**  the  premises  consisting  of  a  wool  milli  & 
bonnet  factory,  and  wool  atore ;  the  two  latter  por* 
tions  were  not  injured  by  tiie  fire,  a  steam  b^er  and 
chimney  being  between  the  mill  and  factory,  and  toe 
engine  working  both ;  and  the  wool-store  was  de- 
tached. Previously  toNov.l866theeeiMremisesvefe 

insured  with  the  Commercial  Union  Assurance  Coo- 
paoy  for  2700/.,  the  insurance  having  been  eflecttd> 
through  James  Waddell  (till  recently  agent  to  tbs 
Commercial  Union)  in  yearly -poUcieSQ^  Apm 
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1866,  the  plaintiff  gave  Waddell  general  ioatractions 
CO  inrare  liia  stock  for  an  additional  200^  and  this 
was  done,  and  would  expire  in  Nov.  1867.  In  1866 
the  plaintiff  enlarged  his  premisea,  and  daring  the 
altemtioD*  James  Waddell  made  auggeatioos  as 
to  dimini^ing  the  rislc  The  pl^tiff  then 
«aw  Waddell,  and  propoaed  to  insure  the  mill 
for  140(M^  and  the  booaet  factory  for  ISOOj^  James 
Waddell  took  down  the  particolars  in  pencil,  and 
asked  the  plaintiff  for  21.,  and  said  be  woold  give 
hira  a  deposit  receipt  which  wonld  hold  him  corered 
until  the  policies  were  arranged,  end  pat  them  in 
<HK  icoript.  The  plaintiff  told  Waddell  that  he  had 
insored  the  mill  for  1400^  also  in  another  office, 
■when  Waddell  said  he  should  like  to  hare  had  alL 
The  plaintiff  subiequently  met  Waddell  at  Kilmar- 
nock Railway  Station,  paid  him  2L,  and  Wadiell 
handed  him  a  deposit  receipt  whidi  he  pat  in  his 
pocket,  being  pressed  for  time,  and  jast  going  by 
the  tralD,  and  noticed  only  that  it  was  a  receipt  for 
the  iL  It  was  aa  foUowa,  in  a  printed  form  and 
fltamped: 

So.  SMS. 

Tn  SmoPBUi  AsBuaivcs  Sogistt. 
(^qNnnmd bf  apedal  Aotof  ra^amaA.) 
Clilef  dOcM.  London : 
Tin.  MlEIus  'WSSmin.Btnet,  E.G. 

Glaagow,  16th  Kov.  18BS. 

Menra.  S.  IbcUo  ud  Go^  Stamrtoi,  hartna  this  Oaj 
wopoaed  an  faiamnuuM  oC  mol.  to  the  Xaropoaa  Aunranos 
eorf«ty,  on  jropwrV  dwribad  in  thair  fire  ordor  of  thia 
data:,  and  barfav  nude  a  dmoaU  of  SL  In  part  iwfBMnt  of 
jvcBilamanddiftj.UiBlierahrdMluad  that  the  prt^ertr 
ao  described  shall  be  bald  iunred  in  rlrtue  of  luoh  depoait 
ictr  one  tnonth  from  iliis  dat^  or  antil  notioe  be  sooner 
^TCD  that  the  propoasl  Is  dadfaiaJ.  Total,  w  STOH. 

jAwra  Vai^kia.,  for  Ute  SooietT, 
On  the  17th  Waddeil  sent  by  post  to  the  society 
fire  orders  for  11,020^,  inclnding  the  2700l,  and  the 
receipt  waa  acknowledged  by  the  head  office,  and 
«o  the  20th  be  aent  a  ground  plan  of  tlie  mill  and 
boBiH*  factory.   On  the  22nd  the  plaintiff  wrote  to 
Waddell  Hying  tiiat  tho  other  t^ce  had  hefaared 
flabbily,  and  refused  tba  inaBranoe,  and  asking  if 
Jk  would  take  all,  to  which  be  lefdied  that  he 
would,  and  on  the  aame  day  he  communicated  the 
fact  to  the  office:    On  the  24th  the  plaintiff  sent  a 
poBtK^ke  order  to  Waddell  for  2Ly  the  additional 
inamaace  (38001),  uid  on  the  MHi  a  stamped 
ininted  flUed  up  receipt  in  the  aame  fwm  as  the 
flxst  was  sent  hy  Waddell  to  the  plaintiff,  and  on 
the  27lh  be  communicated  it  to  the  office.  On 
zeceiviog  the  second  deposit  receipt  the  plaintiff 
noticed  for  the  first  time  that  the  office  was  the 
fiaropean,  and  wrote  the  following  letter  on  tho  28th. 
lb.  Vad.^ 

8*r,— I  sea  from  yoar  reeoipt  that  joa  Mem  to  ehuge  onr 
ioMUTmn  ficom  the  OomBMrdal  Union  to  the  Bnropeui, 
Now  jaa  did  not  aoqiialat  me  of  that,  snd  I  axpected  that 
jQO  were  coutinniBac  na  in  Ite  (dd  oOca.  Bother  refuse  to 
taka  it  now,it  so,  do  tharnfnaa  also  to  take  the  bonnet  worfcsF 
I  do  not  want  anr  diMMi  in  the  offlcfl  if  thay  were  wUUnv  to 
take  all  or  part.  Ab  for  the  Enropean,  I  know  sotlmiir 
■boot  them,  and  would  nqnln  to  be  sntiafied  of  their 
wpectahiMty  and  rtuWHng  betora  I  oonid  eonaent  to  glre 
tham  over  all  tha  asma.  Flaaae  wilt*  ma  and  ear  if  the 
eld  office  Kfnae  to  taka  the  asannnce  still,  and  if  they  also 
vaftae  the  bonnet  worka,  which  IwooM  prefer  not  to  chanEo 
at  dl  eventa.  and  wait  onr  reply  before  prooeedfnf  with  ue 
■dangtt,— We  are,  jonra  reapecaoUj, 

B,  Xutna  and  Go. 

No  reply  was  aent  to  this  letter. 

The  bill  alleged  that  some  ai  the  Inaaraace 
offices  in  consequence  of  the  fire  at  London  Bridge 
had  laiaed  the  rates  on  a  tariff,  bat  the  Commercial 
Uoion  was  then  a  non-tariff  office;  but  that  in- 
aarance  having  expired,  the  plaintiff  considered  he 
had  better  let  the  insurance  remain  with  the 
European.  On  the  let  Dec.  1866  the  voollen  mill 
was  burned  down,  and  notice  of  it  was  given  to 
Waddell  by  spedal  messenger  immediately,  and 
Waddell  baring  inspected  the  mins  on  the  4tb, 


wrote  to  the  plaintiff,  inclosing  a  copy  of  the 
bonnet  policy,  and  asking  him  to  make  out  Uie 
wool  claim  minutely,  and  paah  on  the  other  claims, 
as  the  head  office  was  applying  for  them. 

On  the  6th  the  plaintiff  went  to  Glasgow  with  an 
eatimate  of  loss,  and  gave  it  to  Waddell,  from  whom 
he  understood  tbat  it  would  be  settled  in  dne  course. 
The  plaintiffs  met  W.  H.  Hepper,  a  clerk  of  the  de- 
fendants^ at  WaddcU's,  and  they  went  through  the 
estimates,  with  which  Hepper  found  fault,  and  sag- 
gested  a  compromise,  which  the  plaintiff  declined ; 
when  he  asked  him  when  he  first  knew  he  was  in- 
sured in  the  European,  to  which  he  replied,  not  until 
the  26th  Nov.,  when  Hepper  said,  aa  it  was  alleged, 
very  offensively,  "  I  am  glad  you  confess  that,"  and 
some  words  ensued,  Hepper  saying  be  bad  discovered 
something  he  should  not  disclose.  What  followed 
may  be  thus  summed  up.  Hepper  did  not  go  to 
Stewarton,  and  althongh  the  plaintiff  wrote  to  the 
office,  sending  particulars  of  his  claim,  four  times 
he  received  oo  reply.  He  likewise  wrote  to  Waddell 
three  times,  who  replied  on  the  11th  Jan.,  wishing 
to  see  him,  inclosing  a  letter  of  the  9th  from  the 
secretary  (the  defendant  J.  Hamer  Owens),  written 
to  him,  WaddelL  This  letter  stated  that  the 
directors  had  deliberately  considered  the  claim,  and 
were  convinced  that  not  the  slightest  liability 
attached  to  the  society  in  connection  with  it ;  that  the 
money  (41)  paid,  not  being  intended  for  them,  ought 
to  be  returned.  The  result  was,  that  this  bill  wu 
filed  for  the  recovery  of  the  money  with  interea^ 
after  a  letter  of  remonstrance  had  been  written  by 
the  plaintiff  to  Waddell.  There  was  a  great  deal  ot 
evidence,  that  for  the  plaintiffs  going  to  show  that 
Waddell  had  communicated  everything  to  theoffioe^ 
although  there  was  a  conflict  on  this  point,  the  de- 
fendants denying  that.  With  this  exception,  the 
facu  were  haraly  in  dispute.  It  appeared,  however, 
that  the  office  had  given  np  tlwir  nie  bosineBs. 

Obam,  (^C  and  Uaateu^tM  appeared  for  tiw 
plaintiffs,  and  argned  that  the  two  documents  being 

receipts  for  the  respective  sums  of  21.  each,  wen 
quite  sufficient  alone  to  bind  the  office.  The  terms 
were  distinct ;  they  were  to  cover  the  insunmce  for 
a  month,  unless  the  proposal  was  declined  (that  is, 
before  a  fire),  which  it  never  was.  Indeed,  it 
never  was  declined  at  all,  but  a  Are  having  imme- 
diately happened,  the  <^ce,  finding  that  matters 
had  gone  against  them,  sought  to  escape  from  the 
liability,  ami  sent  Hepper  down  to  do  so  in  a  most 
unfair  way.  The  letter  written  by  the  plaintiff  waa 
no  repudiation ;  at  all  events,  he  wished  to  be 
insured,  and  considered  that  he  was  for  the  month* 
during  which  tune  he  wiriied  to  consider  wlieth« 
be  would  continue  with  the  European  by  taking  a 
re  gular  policy;  nothing  more.  It  was  only  a  ques- 
tion of  responstlHilityu  theoffice.  Waddell  and  the 
office  treated  it  as  a  continuing  contract,  and  it 
never  would  have  been  in  question  if  the  fire  had 
not  so  immediately  happened,  and  if  tiie  company 
liad  not  given  np  thrar  fire  business.  There  were 
all  the  elements  of  a  contract,  and  even  supposing 
there  was  a  repudiation  the  refoaal  came  too  late, 
after  so  long  an  acquiescence  : 

Wing  V.  Ha/rvey,  5  De  G.  H.  aad  0. 265 ; 

Law  V.  London  Indiimutable  1^9  Policy  GonwaMSf 
1  K.  &  J.  223. 

Sir  Romddi  Palmer  Q.  C.  Cotton,  Q.  C.  and  Bevir, 
for  the  defendants,  c')'^  tended  that  there  was  no 
binding  contract.  To  form  a  binding  contract  Aere 
must  be  two  parties  agreeing  to  the  aame  thii^. 
Here  they  disagreed,  and  it  was  not  the  same 
subject  matter ;  for  not  only  was  everything  left 
open  by  the  letter  of  the  plaintiff,  but  it  operated  aa 
a  distinct  repudiation.  The  plaintiff  took  a  reodpt 
and  aid  the  depoait  ondar  mi  entire  mis^trehen- 
aion,  and  the  mmiMnt  he  discovered  it  UBev  the 
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whole  open,  and  in  distinct  terms  said  that  faecould 
not  af^ree  with  the  European  until  he  was  satisfied 
of  their  respODSibilitj ;  and  while  this  was  pendiofc 
the6rebappeoed.  The  company  at  once decUaed  and 
diwdumed  all  title  to  the  money,  putting  the  nutter 
in  the  right  light,  namely,  that  it  was  nerer  intended 
for  them.  No  doubt  bad  nothing  been  aud  the 
defendants  might  hare  been  bound;  although  that 
was  very  doubtful,  fur  their  agent  had  not  disclosed 
the  fact  that  he  had  made  out  the  deposit  as  the 
Bsent  of  the  European,  and  he  could  not  bind  them, 
wUhoat  thdr  knowledge  and  sanction,  he  had  im- 
posed upon  a  third  person.  If  remedy  there  were 
it  was  as  betweem  him  and  that  third  person.  When 
the  Are  occurred  both  parties  were  considering  the 
question,  and  the  plaintiff  in  writing  had  actually 
thrown  it  all  open,  and  tlierefore  it  was  impossible 
tiiat  there  could  be  any  relief. 

The  Viob-Chahcbllob,  without  hearing  a  reply 
(after  stating  the  facts). — I  do  not  hear  a  reply,  be- 
cause I  entertain  no  doubt  on  this  case.  This 
office,  which  in  1866  was  a  life  office,  carried  on 
bnsioess  at  Tarions  places,  and  a  large  proportion, 
tliroagh  the  instrumentality  of  ageats,  and,  not 
satisfied  with  bnsioess  in  England,  were  desirous  of 
carrying  on  business  in  Scotland ;  and  in  the  usual 
course  employed  a  gentleman,  who  was  highly 
respectable,  and  carried  on  a  lai^e  business  at 
Glasgow,  as  their  agent,  being  also  agent  to  another 
o£Bce  called  the  Commerciai  Uoioo,  a  fite  office, 
which  branch  of  business  the  Earopean  has  discon- 
tinued. That  he  ceased  to  be  Are  agent  to  the 
Commercial  does  not  appear  to  hare  been  known  to 
Mr.Mackie ;  but  erentually,  the  amount  of  Insurance 
being  fixed  at  2700/.,  and  some  time  aecessarily 
occupied  in  preparing  the  policy,  a  rec^pt  was 
given  in  a  form,  as  I  understand  it,  not  peculiar  to 
this  office,  but  common  at  other  offices.  This  note, 
so  far  as  Waddell's  authority  extended,  was  an  im- 
mediate assurance  for  2700/..  and  it  is  agreed  that, 
assuming  it  was  within  his  authority,  if  a  fire  had 
happened  while  the  letter  he  wrote  the  office  was  in 
transit,  the  loss  sustained  would  be  covered  by  the 
policy,becausetheregulationB  most  properly  provided 
that "  should  the  directors  decline  the  assurance,  the 
money  was  to  be  immediately  returned  to  the 
assured.  During  the  interim  the  usnrance  re- 
mains  In  legal  force."  fn  the  letter  which  Mr. 
Waddell  wrote,  referring  to  many  assurances,  he 
specifies  this  amonffst  others,  and  the  defendants' 
answer  admits  it.  It  was  competent  for  the  office 
b^  return  of  post  to  decline  the  proposal,  without 
giving  a  reason,  but  unUl  such  notice  was  received 
the  insurance  would  continue,  and  if  a  fire  luippened 
in  the  interval  this  office  would  have  becm  answer^ 
able.  But  they  deliberately  accepted  it,  Mr. 
Owens,  the  secretary,  admitting  in  the  answer 
that  the  fire  order  was  acknowledged  in  due 
course,  be  having  the  management  of  the 
fire  business;  also,  in  bis  letter  to  Mr.  Wad- 
dell he  says,  "I  am  in  receipt  of  your  favour 
of  the  17th  instant,  and  note  that  yon  have 
accepted  proposals  to  the  amount  of  11,0307.,  the 
particulars  of  which  I  awaic"  Is  it  possible  that 
there  contd  be  a  more  distinct  acceptance  of  the 
proposition,  or  a  more  distinct  adoption  of  the 
contract  ?  It  is  really  "  We  have  accepted." 
Kothing  can  be  more  distinct  to  my  mind 
than  that  Mr.  Waddell  hnng  their  agent  from 
tiie  very  commencement  of  this  business ;  having, 
as  he  aays,  effected  for  them  no  less  than 
160  policies;  being  a  man  with  whom  they  were 
perfectly  satisfied  and  as  towhose  discretion  they  had 
no  reason  to  complain — they  leave  it  to  him  to 
accept  or  reject  what  he  tiiinks  fit.  There  is  not  in 
evidence  an  instance  of  thrir  having  rejected  one 
iropoaal  nude  to  them  by  him.  Hen  Qay  deli- 
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berately  accepted  it,  and  it  became  a  binding  con- 
tract on  this  company.   But  Mr.  Waddell,  kaoving 
that  the  i^atntifFs  had  got  an  insurance  in  another 
office,  and  having  far  some  reason,  whoHy  unim- 
portant, ceased  to  be  agent  for  the  Commercial 
Union  Assurance  Company,  was  desirous  of  ob- 
teining  the  whole  of  the  plaintiffs'  assurance  for 
this  office,  and  therefore,  as  the  defendants  admit, 
on  the  23rd  Nov.  he  wrote  to  Mr.  Hepper  saying  he 
bad  s  letter  from  Mackie  and  Co.  giving  him  the 
whole  of  thnr  fire  risks;  that  he  had  pteased  it 
hard  before,  and  would  tend  particulars  by  next 
post.  Was  that  repudiated?   Quite  thecontraty. 
rniey  are  well  satisfied  and  adopt  this  act.  That 
would  be  received  on  the  21th,  and  on  the  26th  Hr. 
Mackie  makes  bis  final  proposal  to  increase  the 
insurance  to  2800/L.  and  Mr,  Waddell  gets  from  bim 
a  further  21.  by  post  office  order,  how  he  receiTsd 
it  being  immaterial,  and  WaddeU  gave  the  formal 
receipt  for  the  increased  insurance.   He  swears,  and 
I  believe  his  statement,  that  by  the  post  of  the  27th 
he  wrote  informing  the  office  of  the  circumstance. 
Against  this  statement  there  is  nothing  but  that 
the  office  saya  they  have  not  got  the  letter,  and  (hey 
did  not  receive  it :  but  here  is  tiie  positive  statemeat 
by  Wadddl,  corroborated  bya  document  referred  to 
containing  extracts  from  Waddell's  books,  where 
this  entry  appears,  *' Wrote  Hepper  that  I  had  got 
Mackie  and  Co's  additional  half  on  the  mill."  I 
am,  therefore,  satisfied,   on   the  evidence,  that 
Waddell  wrote,  on  the  S7th,  and  that  tiie  letter  was 
received  by  the  office.  Can  I,  under  these  circum- 
stances, have  any  donbt  that  that  letter  being  re- 
ceived, they  would  as  readily  accept  the  additional 
1400/.  as  they  did  the  original  1400t  ?    Why  am  I 
to  assume  that  they  would  not?   They  did  not 
know  that  the  place  was  gtnng  to  be  burnt  down  in 
three  or  four  days,  and  were  anxious  to  set  busi- 
ness, and  the  more  Waddell  got  for  them  the  belter 
agent  they  considered  him.  There  is  in  evldenoe  a 
book  (A  tills  society  containing  a  sdemn  address  to 
their  agents.   The  instructions  are  clearly  detailed, 
and  his  careful  perusal  solicited,  the  advantages  of 
a  good  agency  pointed  out,  and  exertion  urged  upon 
him.   It  means  this,  '*  Push  your  business,  seek  for, 
and  get  as  many  policies  as  you  can,  and  the  more 

fou  get  the  better  agent  we  shall  esteem  you."  Can 
therefore  presume  in  favour  of  the  otBoe  that  when 
he  got  more  business  they  would  repudiate  it 
because  they  tell  me  so  now  that  the  place  has  been 
burnt  ?  I  presume  everything  against  them,  that 
they  would  hare  continued  in  the  usual  conne, 
never  having  before  repudiated  any  of  Mr.  Wad- 
dell's proposals,  and  I  am  satisfied  that  they  re- 
ceived the  letter ;  and  if  th^  did  not  it  was  ntrt 
the  fault  of  the  assured  but  of  their  own  agent ; 
and  if  they  received  It  they  would  as  gladly  adopt  the 
second  proposal  as  they  had  the  first.  'This,  there- 
fore, completes  the  contract  to  cov^r  one  month 
during  which  the  policies  were  to  be  prepared; 
although  I  agree  that  duriog  that  month  it  was 
open  to  the  office  on  fnrtiwr  inquiry  to  refuse  to 
grant  the  policy  and  to  terminate  tiie  contract  at 
the  end  of  the  month.  It  was  equally  open  to  the 
assured  to  say  he  did  not  like  the  European  office, 
not  thinking  the  capital  sufficient,  or  for  other 
reasons,  or  that  they  had  taken  the  same  course 
before,  and  that  he  disliked  a  repudiating  office.  It 
was  men  to  either  party  during  the  month.  But  it 
is  of  UM  highest  importance,  not  only  to  the  public 
generally,  but  to  that  class  interested  as  share- 
holders in  these  companies,  that  this  kind  of  btui- 
ness  should  be  conducted  on  principles  of  in- 
tegrity, and  no  trickery  had  recourse  to  when 
the  risk  has  gone  against  the  insurers.  It 
Is  only  due  to  this  compaBy  ^  to  ^  my  tbrt 
thrir  rules  seem  [pfopw  b^n^XjHiiwit^  Mid 
probably  such  a«  to  nit  thdr  tranaaoions.  One 
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re/en  to  special  riska  requiring  special  descriptions, 
and  there  are  instructions  to  agents  that  no  assur- 
ance will  be  held  in  force  unless  on  prepayment  of 
deposit  or  premium  with  printed  acknowudgment. 
l^ierefore  when  payment  is  made,  and  a  recript 
given,  the  risk  is  incurred.  It  is  also  provided  that 
if  the  insurance  is  declined  the  money  is  to  be  im- 
mediately returned,  and  "  during  the  interim  the 
aasurance  remains  in  legal  force."  Therefore  the 
proposal  having  b«>en  made  and  accepted,  and  the 
contract,  as  I  think,  fully  In  force  against  the  office 
on  the  moraing  of  the  1st  Dec.,  fifteen  days  after 
the  first  proposal,  and  five  after  the  second,  the 
premises  are  burned,  and  thereupon,  if  the  contract 
vaa  in  force,  the  plaintiff  became  entitled  to  the 
2800^  if  he  had  sustained  that  damage.  [Having 
oonaidered  the  correspondence  and  the  steps  uken 
to  ascertain  the  damage  the  '^ee-Chaarallor  pro- 
ceeded:] It  tarns  out  that  tUi  offlcc^  presided 
orer  by  a  gentleman  of  hi^  position,  with  a 
respectable  body  of  directors  and  firm  of  solicitors, 
and  a  respectable  staff,  whether  by  deliberations  of 
the  board,  which  Z  hope  it  was  not,  or  circnrostances 
which  I  cannot  get  at,  did  not  send  the  derk  down 
fidrly  to  aicertun  the  damage  bat  to  see  what 
holes  he  conld  pick  in  the  contract,  to  enable  a  re- 
pudiation, and  leave  this  poor  man,  as  for  as  they 
knew,  utterly  ruined  by  the  fire,  against  the  perils 
of  wliich  he  thought  himself  protected  by  the  con- 
tract. This  cleik,  whether  from  overheated  zeal  or 
instructions,  I  know  not  which,  fancied  he  had  made 
a  great  discovery,  that  the  plaintiff  who  wished  hit 
property  insured,  when  he  wrote  to  Wadddl  intended 
to  effect  a  policy  in  the  Commercial  Union.  It  has 
been  strenuously  argued  as  a  fatal  objection  that 
to  constitute  a  contract  there  must  he  the  consent  of 
both  parties  to  the  same  thing ;  and  in  consequence 
of  this  discovery,  after  the  fire  and  this  poor  gentle* 
Ban's  proper^  had  beoi  destroyed,  be  haa  been  kept 
oat  of  the  money  for  more  than  two  years  and  a 
kalf,  which  ought  to  have  been  paid  within  a  month. 
There  is  do  doubt  on  his  evidence  that  although  he 
received  from  Waddell,  the  agent  in  whom  he  had 
confidence,  the  printed  forms,  arming  Waddell  with 
anthority,  he  put  them  in  his  poclcet  and  did  not 
look  at  them,  and  it  was  not  notU  be  received  the 
■econd  that  he  was  aware  that  he  was  insured  in  the 
European.  Xow,  on  the  28th,  he  wrote  to  Mr. 
Waddell,  and  this  is  part  of  Mr.  Hepper's  great  dis- 
eorery,  two  days  before  the  Are.  [The  Vice-Chan- 
ceUor  read  the  letter.]  It  is  contended  that  this 
letter  was  a  repudiation ;  I  cannot  treat  it  as  any- 
thing of  the  kind.  It  amounts,  in  my  mind,  to 
thi*,  that  he  having  been  satisfied  with  the  Com- 
naercial  found  that  Waddell,  in  whom  he  had  perfect 
confidence,  had  lunded  him  over  to  the  European, 
and  that  he  had  a  contract  for  a  incmth  with  them. 
I  read  it  thus ;  "  I  intend,  during  the  whole  month, 
to  consider  whether  I  will  accept  iha  European," 
bat  can  any  reasonable  man  conclude  that  he 
mesmt,  "sooner  than  be  insured  in  the  European  I 
will  remain  uninsured  altogether  t"  He  knew  that 
he  was  exposed  to  peril  by  fire  every  hour,  and 
until  he  got  another  document,  he  could  not  be 
Inaured  anywhere  bat  in  the  European.  I  must 
pat  a  rational  construction  on  this  letter,  viz.,  that 
be  intended  to  make  further  inquiry,  and  upon 
making  such  inquiry,  he  would  have  felt  himself  at 
liberty  to  decline  further  insurance  with  the  Earo- 
peao.  But  he  would  have  made  further  inquiry  of 
Waddell,  and  he  would  have  told  him  truly  that 
be  had  ceased  to  be  agent  for  tbe  Commercial 
ITaion,  but  that  the  European  was  at  least  as  good, 
and  perhaps  better.  The  advertisement  in  the  Law 
List  states  that  they  never  dispute  policies,  with  an 
income  of  200,0001.  a  year.  If  be  had  made  in- 
qoiries,  he  wouH  have  accepted  the  policy,  aa  accept 
u  be  did.  He  had  a  perfect  right  to  adopt  or  repudi- 
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ate  the  contract,  and  he  adopted  it  until  he  distinctly 
repudiated.  It  was  not  a  repudiation  by  him,  but 
continuing  contract,  as  if  that  letter  had  never  been 
written—^  if  when  he  accepted  the  document^ 
he  had  been  aware  that  it  was  the  European,  and 
not  the  Commercial  with  whom  he  had  contracted. 
The  defence  set  up  on  this  ground  is  contemptible- 
and  ridiculous.  I  am  told  that  eminent  counsel,  I 
neither  know  nor  wish  to  know  whom,  advised  the 
ofilce  to  resist  tbe  policy.  I  stated  when  I  heard  it 
that  I  hoped  it  was  accompanied  by  advice  that  if 
on  technical  grounds  they  had  such  n  defence  they 
ought  not  to  avail  themselves  nf  it.  The  first  objec- 
tion therefore  is,  that  it  was  not  the  plaintiff's  inten- 
tion to  insure  in  tbis  office.  My  opinion  is,  that  hi* 
intention  was  not  to  remain  uninsured  for  an  hour^ 
and  in  what  office  it  was  was  a  secondary  con- 
sideration, proTided  It  would  meet  its  engagements, 
and  was  able  to  do  so.  This  office  has  the  ability,, 
and  I  agi  sorry  that  they  Imve  nut  taken  a  difFerenb 
view.  On  the  other  part  of  this  case,  their  first  objec- 
tion totally  failing,  the  next  is,  that  Mr.  Waddell 
miscarried  by  not  making  such  communication  to- 
their  office  as  he  ought  considering  the  peril.  I  am 
perfectly  satisfied  that  between  the  16th  Nov.,  and 
even  after  the  second  document  and  before  the  fire, 
there  was  ample  opportnoity  for  the  office  to  com- 
plain to  the  agent  and  require  him  to  perform  his 
duty ;  and  nothing  could  be  more  fatal  to  the 
interests  of  the  public  in  Bre  and  iife  assurances, 
which  are  carried  on  to  such  an  enormous  extent 
through  agencies,  than  for  the  court  to  sanction  th» 
idea  that  the  assured  if  to  run  the  peril  of  the 
agent  strictly  performing  his  duty.  I  am  happy  to 
be  supported  in  this  view  by  an  authority  cited 
for  the  plaintiffs,  and  on  which  the  defendants* 
counsel^  have  mode  no  observation.  It  is  l^in^  v. 
Barvty  {tup.'),  which,  by  arrangement,  was  an 
original  hearing  before  Knight  Bruce  and 
Turner,  L.  JJ.,  in  which  I  and  Mr.  Glassc  were 
counsel.  There  a  life  was  insured  in  the 
Norwich  office^  to  be  vitiated  if  the  assured  went 
beyond  certain  limits.  He  went  to  Canada,  beyond 
the  limits;  but  the  t^ent,  knowing  the  fact,  still 
annually  accepted  tbe  premiums.  I  argued  for  the 
office  that  the  i^nt  exceeded  his  authority,  and 
that  he  could  not  bind  the  office  unleat  expressly 
authorised.  But  Knight  Bruce,  L.  J.,  asked  how 
the  plaintiff  was  to  know  the  limits  of  the  ageut'a 
authority ;  and  I  ask  that  question  here,  or  how  are 
the  public  to  know  them^  I  cannot  imagine  any- 
thing morefatal  to  the  interests  of  insurance  offices  £ 
and  in  mercy  to  this  and  other  offices  I  think  I 
shonld  refuse  to  accede  to  such  an  ailment, 
because  it  would  lead  to  the  annihilation  of  a  great 
portion  of  insurance  agencies.  Turner,  L.  J.  said 
that  the  office  did  not  know  that  the  assured  waa> 
beyond  the  limits,  but  the  agent  did;  and  both 
learned  judges  treated  the  knowledge  of  the  agent 
as  tbe  knowledge  of  the  office.  (The  Vice-Chan-^ 
cellor  read  passages  from  the  judgment)  In  that 
case  tbe  policy  was  void  at  the  office's  option,  audi 
would  have  become  void,  but  for  the  non-communi- 
cation of  tbe  fact  of  the  assured  going  beyond  the 
limits;  hut  as  it  had  been  communicated  to  the 
agent  it  was  treated  as  communicated  to  the  prin- 
cipal. So  here  I  treat  Waddell's  acts  as  the  acts  of 
the  office;  if  he  miscarried,  the  office  has  a  remedy- 
■gunst  him;  but  if  I  held  this  policy  vitiated, 
becauaeinamannerof  which  the  assured  is  ignorant, 
the  agent  goes  beyond  his  authority,  no  insurance- 
effected  through  an  agent  would  be  safe.  The 
agent  binds  the  company,  and  they  can  repudiate  if 
he  exceeds  his  limit  before  tbe  event  happens,  ancfe 
afterwards  it  is  too  late  to  set  up  the  defence.  It 
is  impos^ble  that  an  office  can^escape  liability  o& 
gronnda  so  frivolous.DiJi:Feee  bSweEjrWiJund  I  toii- 
demD  this  defence,  which  ought  never  to  faAve  beeik 
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set  up,  and  bu  done  the  plalntiif  much  injustice, 
as  be  relied  on  the  insurance.  I  think,  hovever,  he 
-WAB  wrong  in  coming  to  this  court,  and  should  have 
brought  an  action.  There  has  been  considerable 
delay,  not  attributable  to  this  court ;  there  is  an 
interval  between  the  answer  in  April  1866  and  the 
xdaiDtifiTs  affldaTit  in  Sept.  1866,  that  ii  very  great. 
Having  raised  these  objections,  fatal  to  the  public 
and  to  the  success  of  the  ofBoe,  and  most  unwisely 
taken,  and  friTolons  and  ridiculous  in  themaelTes, 
I  fear  I  can,  only  make  a  decree  that  they  are  bound 
to  the  terms  of  the  policy,  and  must  make  repara- 
tion for  all  damage,  with  interest  on  the  mon^. 
I  shotild  be  glad  if  I  could  make  them  pay  damages 
for  the  injury  which  Qub  defence  has  caiued  to  the 
plaintiff  \  it  conld  not  bare  originated  with  the 
respectable  directors  or  solicitors,  but  the  miserable 
officials.  There  must  be  a  decree,  with  Si.  per  cent, 
interest  from  the  10^  Jan.  after  the  Are.  I  would 
give  10/.  per  cent,  if  I  could,  with  all  costs  of  suit. 
As  to  the  case  in  the  Exchequer,  I  think  that  must 
have  turned  upon  the  usage  at  Liverpool ;  it  has  do 
application.    I  follow  Wing  r.  Barv^  ("fPO- 

Solicitors  for  the  plaintiffs,  Uptona,  Johnson,  aod 
Co. 

Solicitors  for  the  defendants,       and  Lavmm. 


V.  0.  JAMES'S  C01TB.T. 

BaportedbyW.H.  BEKMrr.and  R.  T.  Bonu;  Eavx,, 
Bamst«rs-at'  Law. 

Satwrdag  Mag  8. 

Thb  Kikd  of  HaiTOVEE  V.  Ban  ov  EHeun. 

TnitiM  Act  165a-7Vaiis/er  oj  fund—Non-coiporete 
bo<b/ — I^w  trustees. 

A  fv»d  standing  to  the  credit  of  a  non-corporate  body 
in  the  books  of  tkt  Bank  of  England,  ordered 
to  be  trantferrtd  into  the  names  oJ  new  trus- 
tus,  to  be  field  bg  them  vpon  the  former  trusts,  and 
those  declared  bif  a  certain  law  and  emamtien  of  a 
foreign  power. 

This  was  a  bill  fllad  the  King  and  Crown 
Prince  of  Hanover,  praying  that  a  certain  sum  of 

600,000t.  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  to  the  credit  of 
"The  Lords  of  His  Majesty's  Royal  Regency  of 
Hanover"  might  be  transferred  into  the  names  of 
the  plaintiff  and  two  of  the  defendants,  the  Duke  of 
Gamlvidge  and  the  Duke  of  Bnmsiric^  to  be  held 
by  them  upon  certain  trusts  declared  by  a  taw  and 
ODDvention  affecting  the  revenue  of  the  Kingdom 
of  Hanover,  and  also  that  the  diyid«)ds  accrued 
since  the  last  payment  of  same  and  those  to  accrue 
due  until  the  transfer  might  be  paid  to  the  King  of 
Hanover. 

Sir  Roundell  Pabmr^  Q.C.,  and  Eddis,  in  support 
of  the  application. 

Cbtton,  Q.  C.  and  Kekewidi,  foe  the  Bank  of 
England,  mentioned  that  the  "  Boyal  Regency  of 
Hanover"  was  not  a  corporate  body  in  the  seue 
applicable  to  such  a  body  here,  but  was  a  fluctu- 
ating body  of  official  authorities.  It  was  true  that 
the  Bank  of  England  had  been  in  the  habit  of  deal- 
ing with  the  fand  and  the  dividends  thereof  under 
the  authority  of  instruments  which  purpwted  to 
have  been  issued  under  a  seal  belonging  to  the  body 
as  above  named.  The  Bank,  therefore,  did  not 
oppose  the  application  should  the  court  think  proper 
to  make  the  order,  but  they  soggeeted  that  the 
court  should  appoint  two  new  trustees  under  sec- 
tions 82  and  8i3  of  the  Trustee  Act  16jO,  and  to 
direct  them  to  transfer  the  fund.   This  tliey  asked 


as  a  protection  to  the  Bank  of  England,  and  which 
might  prevent  any  question  which  might  arise  npoo 
the  cjiistruction  of  tlie  Acts  of  Parliament  under 
which  the  Bank  was  iocorporated  and  acted. 

Oabomt  Morgan  far  the  other  defendants. 

The  Vice-Ci]:ancbi.lob  said  as  there  was  no 
opposirion,  he  would  make  the  order  in  the  tenni 
proposed  by  the  counsel  for  the  bank.  Two  new 
trustees  to  be  appointed,  to  be  named  by  the  royal 
personages  interested  in  the  dealing  with  the  fond, 
and  empowering  and  directing  them  to  transfer  the 
fund,  and  receive  and  pay  over  the  past  and  future 
divideodi. 

Sdiciton,  Pemberton  and  Co. ;  Fres/i/Ulds  and  Neu- 
man  ;  Earrv,  Omryt  and  Co. 

Taeedag,  June  29. 

pLAiTT  V.  Stott. 

Injunction — Mines — Oon^easatioa  for  damage  dont— 
Pnotniixtg  tks  working  of  aii^unag  coal  mim. 

T%e  prr^etors  of  a  coal  mine  had  so  worked  their  mtnt 
by  opening  cuttings  to  draw  off  the  water  tkarein  lhat 
they  had  caused  the  neighbouring  and  adjoining  hum 
of  the  plaintiffs  to  be  Jhoded,  and  from  such  openingi 
the  defendants  had  also  extracted  coal  from  their  neigh- 
bours' mim,  and  sold  the  same  for  their  own  benefit. 

An  injunction,  mas  granted  to  restrain  the  defendaali 
from  fiather  proceeding ;  to  stop  up  the  ezistinq  qpfS- 
ings  and  cuttings;  from  making  another  further 
opening  which  would  have  tlie  effect  complained  of; 
for  compensation  for  what  damage  had  been  lus- 
tained  by  the  plaint  ffs  ,*  and  Jor  an  account  of  tkt 
valu£  of  the  coal  abstracted. 

This  was  a  bill  filed  ,by  the  plaintiffs,  Thomu 
Plant,  and  others,  af^ainst  the  defendants,  James 
Stott  and  James  Ashworth,  under  the  circumstance* 
and  for  the  relief  after  mentioned. 

The  plaintiffs  had  been  for  the  last  six  yeira 
before  bill  filed  entitled  to  alt  the  mines,  veins,  bedi, 
and  strata  of  coal  and  ironstone  under  certain  laods 
called  the  Jackfields  Farm,  in  the  county  of  Stafford. 
They  had  worked  this  coal  to  a  considerable  extent, 
and  had  employed  a  large  capital,  and  made  large 
Iffoflts  by  such  workings.  The  defendants  were 
during  the  same  period  the  owners  of  and  worked 
other  coal  mines,  under  lands  called  the  Baoktpp 
Lands,  lying  to  the  east  and  rise  of  the  said  Jaok- 
fletds  Farm. 

Tlure  were  several  veins  or  seams  of  coal  which 
ran  continuously  underneath  both  the  Banktop 
lands,  in  the  possession  of  the  defendants,  and  the 
Jackfleld  land,  in  the  possession  of  the  plaintiffs, 
with  an  inclined  sh^  or  dip  from  the  Banklop 
lands  to  the  Jackfleld  lands. 

There  was  in  particular  amone^C  such  vebs  or 
seams  one  of  valuable  coal,  called  the  Rowhorst 
Seam,  which  was  a  seam  or  vein  of  suoh  a  nature 
as  to  allow  water  to  percolate  and  pass  throogh  it, 
but  the  stratum  or  upper  boundary  of  the  Bowhunt 
Seam  which  formed  the  roof,  uid  also  the  atratom 
which  ftnrmed  the  floor  upon  which  the  Buwhorrt 
Seam  rested  were  impervious  to  water— ths  uia 
other  seams  or  veins  were  generally  of  a  like 
character,  and  had  like  roofs  and  floors.  'Diewater 
which  entered  the  Bowhurst  Seam  on  the  Banktop 
lands  percolated  to  the  bottom  of  the  same  sesm  in 
the  JackfieM  lands.  The  plaintiffs  and  defflodsats 
had  respectively  large  pumps  and  enf^nes  for  rsMog 
the  water  which  collected  in  their  respective  miiM> 
and  they  bad  been  in  the  habit  of  pumping  oat 
such  water  to  the  surface,  and  so  getting  rid  of  it 

In  Nov.  1867,  as  alleged  by  the  bill,  the  plaialiff* 
discovered  that  the  -d^wdanta  ifaort^iinw  ^ 
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March  1866,  and  for  some  time  thereafter  cootinued 
these  worbiDgs  from  their  Banktop  Mine  into  and 
noder  parts  of  the  Jackfield  lands,  and  partly  into 
the  Mid  Bowhnnt  Seam  noder  the  same  lands,  and 
excavated  large  quantities  of  coal  the  property  of 
the  plaintiffs  from  under  the  Jackfield  lands,  and 
■old  and  applied  some  of  it  to  their  own  use.  That 
the  defendants  in  continuiog  the  said  workings  into 
and  under  the  plaintifis'  mines,  opened  up  deep 
h^ings  and  artificial  channels  and  communica- 
tious  leading  from  the  defendants*  workings  into 
the  ezcaTatioDs  and  workings  made  by  defen- 
dants in  the  plaintiffs*  land ;  that  such  workings 
within  the  plaintiffs'  bounds  were  done  secretly  and 
without  theknowledge  or  sanction  uf  the  plaintiffs  ; 
that  by  reason  of  such  communication  a  large  body 
of  water  flowed  from  the  defendants'  mines  through 
the  headings  and  channels  into  such  excaraiions 
under  the  plaintiffs'  luid,  and  collected  there  in 
great  quantities ;  that  defendants  had  also  made 
within  their  own  mines  cruts  or  opcoiogi,  and 
channels  or  pipes,  through  lioth  the  plaintiffs'  and 
defendants'  mines,  and  particularly  abore  the 
seam  called  the  Ruwhurtt  Seam,  so  aa  artifluially  to 
let  large  quantities  of  water,  the  contents  of  the 
orerlayiog  seams,  into  the  underlying  seams  or 
Teins,  and  particularly  into  the  Bowhurst  Seam ; 
that  such  cruts  and  openings  had  not  been  made 
for  the  purpose  of  properly  working  the  coal  in 
defendants'  mines,  hut  for  the  purpose  of  conducting 
the  water  from  the  upper  seams  into  the  lower 
•eama,  particularly  into  tiie  Bowhurst  Seam,  and  for 
the  purpose  of  thereby  drawing  the  water  from  the 
d^endants'  mines  into  the  pl^ntiffs'  mines  ;  that 
thu  had  caused  much  injury  to  the  plaintiffs'  pro- 
perty ;  that  such  water  continually-  arose  from  the 
iacreasee  by  the  ordinary  workings  and  getting  out 
td  coil  by  the  defendants  within  their  mines  and 
coUioy,  and  that,  so  long  as  cruta  or  openings,  or 
chinoeia  or  pipes  existed,  and  no  proper  barrier  was 
Bsde  below  the  defendants'  mines  and  the  plain- 
ti&*  mines,  tiie  water  arising  from  such  ordinary 
wotldngs  would  flow  into  plaintiffs'  mines.  Ttuit 
such  cruts,  or  openings,  channels,  or  pipes  also 
increaaed  the  flow  of  water  through  the  work- 
ings in  the  defendants'  mines,  and  which  water 
arose  from  such  ordinary  workings  and  getting  out 
coal,  and  by  means  of  the  openings  or  commuoica> 
ttona  made  by  the  defendants'  mines  as  aforesaid 
the  pluntiffs'  bounds  and  workings  made  by 
the  defendants  under  the  plaintiffs'  land  as  afore- 
said were  deteriorated.  That  the  coUection  of 
water  by  these  means  in  the  laat-mentioned  excava- 
tions or  workings  not  only  greatly  increased  the 
quantity  ol  water  that  flowed  into  the  plaintiffs' 
TorkingB,  and  which  had  to  be  pumped  out  by  the 
plaintiffs,  but  also  prevented  the  plaintiffs  from 
working  the  coal  within  their  mines  without 
danger,  .and  rendered  a  Urge  quantity  of  such 
coal  valueless.  That  plsintiffs  had  lately  been 
oompelled  to  expend  large  sums  in  pumping  out  the 
water  which  the  wrongful  acts  of  the  defendants 
bad  amt  into  ptaintiffi*  mines,  and  they  would  be 
obliged  to  continue  sudi  expense  unless  defendants 
were  restrained  as  prayed  by  the  bill. 

The  bill  also  alleged  tiiat  the  damage  done  by 
the  defendants'  acts  by  the  quantity  of  water  flow- 
ing in  from  defendants'  workings  was  so  great  that 
tiie  ^iattfls'  worUi^s  woe  likely  to  be  drowned 
out,  and  irreparable  injury  would  be  occasioned  if 
the  defmdanta  wm  not  restrained  as  prayed. 
That  ttu  defendants  oi^ht  to  be  compelled  t«  close 
up  the  openings  or  communications  so  made  by 
tbem,  and  to  make  a  proper  barrier  on  their  side 
of  the  said  Kowtuirst  beuu,  to  prevent  the  water 
flowing  tfaro^h  into  the  ^untiffs'  minei. 

The  Ull  therrf<»e  prayed  that  the  defendants, 
Ibdr  agents,      mi^t  be  leitnfaied  from  farther 
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digging  any  coals  or  carrying  any  workings  into 
or  under  the  said  Jackfield  lands.  That  they 
might  also  be  restrained  from  making  any 
cruts,  or  openings,  m  channels,  or  tripes,  or  fnmi 
doing  any  other  acts  to  conduct  w^r  from  any  ot 
the  upper  seams  within  their  mines  into  the  lower 
seams  so  aa  to  send  such  water  through  such  lower 
seams  into  the  plaintiffs'  mines.  That  defendants 
might  also  be  ordered  to  stop  up  the  openings  and 
communications  made  by  them  from  their  minee 
into  tlie  plaintiffs'  mines,  and  to  prevent  by  sure 
and  Bufficient  barriers  the  water  conducted  by  rach 
cruts,  or  openings,  or  channels,  or  i»pes,  into  the 
lower  seams  from  passing  through  such  lower  seams 
into  plaintiffs'  mines.  For  an  injunction  to  restrain 
the  defendants  from  getting  more  coal  from  said 
Banktop  Colliery  ;  and  for  an  account  andcompen- 
ntiim. 

Tl>e  d^endants  denied  many  of  these  alle^tions, 
and  evidence  waa  entered  into  on  both  sides  in  siq>- 
port  of  their  respective  oases  by  surv^ors,  viewers, 

and  others. 

E.  E.  Kay,  Q.  C,  and  E.  Oiiskolm  Batten,  for  the 
plaintiffs,  contended  that  a  sufficient  case  had  been 
made  to  entitle  them  to  the  injunctions  prayed. 

Little,  Q.C.,  and  W.  W.  Cooper,  for  the  defendante, 
contended  that  althot^h  there  might  have  been 
some  degree  of  negligence  in  the  mode  of  the  de- 
fendants working  the  coal  in  their  mines,  still  there 
was  no  animus  furaadi,  and  that  the  damage  done 
was  slight  in  degree  and  the  compensation  most  be 
proportionate. 

The  Vicb-Chascellob  said  it  was  quite  clear 
that  the  plaintiffs  were  enfitled  to  the  relief  prayed 
by  their  bill.  The  defendants  had  not  only  injured 
the  plaintiffs  in  their  occupation  ot  obtaining  the 
coal  from  thrir  own  mine,  but  they  had  actually 
entered  upon  their  neighbours*  property,  and  ot- 
tained  cou  wMdi  in  fact  belonged  to  the  plaintiffs, 
and  sold  it  for  their  own  benefit.  This,  of  course, 
could  not  be  allowed,  and  the  injunction  must  go  in 
the  terms  of  the  prayer  of  the  bill.  An  account 
must  also  be  directed  of  the  full  market  value  of 
the  coal  extracted.  It  appearing  that  the  lease  to 
the  defenJants  of  their  mine  would  expire  in  Are 
years*  time,  and  that  of  the  plaintiffs  in  eleven  years, 
should  the  defendants  obtain  a  renewal  of  their 
lease,  they  would,  of  course,  be  liable  to  a  similar 
injunction.  The  plaintiffs  would  then  have  liberty 
to  apply  to  the  court.  He  should  also,  in  addition 
to  the  usual  costs,  direct  that  the  costs  properly 
incurred  by  plsintiGfs  in  ascertuning  the  openings 
in  the  defendants*  ndne  which  had  caused  the 
injuriou  flow  of  water  into  the  plaintiffs'  mine, 
should  be  pud  by  the  defendants. 

Jjg'unetion  and  decree  accordingly. 

SoUdtors :  Wedlake  and  Letts,  for  Keary  and  Son^ 
Stoke-tq^-Tient ;  SaU  and  Co^  aianohesttf,  tot 
defendant!. 

Hendai/,  Atig.  2. 
Be  Fhenb's  Tkcst. 

Dietqtpearance — Preeumption  of  death. 

A  pertoa  who  has  not  been  heard  of  for  seven  yean 
will  be  presumed  to  be  dead  attiueudof  such  ssms 
years,  and  to  have  Uved  dmag  the  tAoU  of  that 
period. 

This  was  a  petition  presented  by  the  administrator 
of  the  estate  and  effecu  of  oneMichoIas  Phen£  Mill, 
who,  had  he  survived  the  testator,  Francis  Phentf, 
who  died  ut  the  6th  Jan.  1661,  woiild  be  <$tiUed, 
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u  one  of  the  nephews  of  the  teitator,  to  a  distribu- 
tive shore  of  his  estate. 

Nichdas  Pheo^  Mill  was  born  in  the  year  1829. 
He  became  a  serReaut  of  mariDee  in  the  AmericKo 
aerrice.  He  had  been  in  the  habit  of  correepooding 
wiU)  hU  mother  from  time  to  time  np  to  the  ISth 
Ang.  1S58.  A  letter  from  him  to  his  mother  of 
that  date  was  prored  to  have  been  then  written  by 
him.  This  letter  was  dated  at  sea,  on  board  the 
American  ship  Roanoke.  It  appeued  by  extracts 
from  that  ship's  books  that  on  the  16th  Jnne  1860, 
a  sergeant  of  marines  named  Nicholas  Mill,  left  that 
ship  to  join  some  port  at  FhiladelpUs.  It  was  ang- 
gested  that  bo  bad  perished  on  hie  voyage  to  the 
latter  place.  It  was  certain  that  nothing  was  heard 
of  him  after  the  date  of  the  letter  to  his  mother 
before  mentioned. 

Prancis  Phenc^,  the  testator  and  ancle  of  the  sup- 

Esed  deceased,  died  on  the  Gth  Jan.  1861,  and  by 
I  will  bequeathed  a  certain  sum  of  money  arising 
from  the  residue  of  bis  estate  to  be  dirided  amongst 
his  nephews  and  nieces.  If  Nicholas  Fhrad  Mill 
•OTTlved  the  testator  he  was  entitled  to  a  share  of 
this  residue. 

Amphtett,  Q.  C.  and  W.  B.  G.  Bog$hawe,  for  the 
petitioner,  contended  that  the  presumption  of  law 
waa  that  a  person  who  had  not  been  heard  of  for 
wren  years  was  alive  daring  the  whole  of  that 
period,  and  that  his  death  had  oocnted  at  the  cod  of 
the  seven  years. 

The  YicB-CHAtTCBLLOB  Said  he  should  hare  con- 
sidered that  the  presumption  was  that  the  person 
was  dead  at  the  end  of  the  seven  years,  but 
that  evidence  of  the  date  of  his  icttial  death 
witbiu  that  period  was  necessary  to  establish  the 
fact  that  he  had  survived  a  particular  person  who 
was  clearly  proved  to  have  di«i  after  tiie  time  when 
the  person  was  last  heard  of,  and  within  the  seven 
years.  He  felt  no  difficulty  about  the  identity  of 
the  party  in  the  present  case. 

F.  FT.  S.  Eoeritt,  contra,  contended  that  such 
evidence  was  necessary. 

C.  J.  HiU,  for  the  trustees  of  the  wUL 

G.  0.  Edwarda  and  Ijoiaworthh  Sot  parties  who 
would  take  in  the  event  of!  M.  F.  Mill  dying  in  the 
lifetime  of  the  testator. 

Re  Benham's  TnutM,  L.  Bap.  4  Eq.  416 ;  s.  o.  on 
^^Mi  (ovemdinff  thai  deoisioo),  Deo.  9, 1887, 

ThomasT.Thomcu,  2  J>nw.&  9m.  238;  11L.T. 
Rep.  N.  S.  471 ; 
were  referred  to. 

The  Vicb-Chancbllok  said  that  he  should  have 
agreed  with  Bolt  L.  J.,  in  Benlum't  lru»t*  on  appeal, 
but  for  the  decisions  of  Kindersley,  V.  C.  and 
Malinsb  V.C.  in  tiie  other  cases  cited ;  and  that  after 
those  dedsions  he  could  not  Ix^d  otherwise  than 
that  it  must  be  presumed  that  K.  P.  Mill  had  sur- 
vived .the  testator,  and  he  roast  declare  accord- 
ingly. He,  however,  added,  that  that  part  of  the 
fond  should  be  retained  in  court  until  next  Michael- 
mas Term,  to  allow  the  parties  interested  an  oppor- 
toni^  of  taking  the  omnion  of  the  Court  of  Appeal 
if  ibey  should  think  fit  so  to  do. 

Order  accordingly. 

Solicitors,  A.  C.  Briant;  M.  Popti  Fiilder  and 
Co.  I  GwmaiL 
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COURT   FOB    riVOBCE  AND  MATRI- 
UONIAI.  CAUSES. 
Bsported  br  T.  LncnnK,  Ek)..  BiiTl>l«r«t-Law. 

JwM  2  omf  8. 
(Before  Lord  Fbuzahcb,  J.O.) 
St.  PAtiL  t>.  St.  Paul  and  Farqdhab  (Qoxbs's 

PbOCTOB  IltTEBTEIilRO.) 

Ditsobition  nit — Intervention  of  Queen'a  Proctor — 
Neglfct  and  conduct  conducing  to  adaUery — 20^  21 
Vict.  c.  85,*.  81. 

BeM  that  the  wilfiil  negkct  or  conduct  conduang  to 
adultery  contemplated  by  the  20  j-2l  Vict.  c.  85,  t.  31, 
at  constituting  a  bar  to  divorce  it  that  which  co»* 
duces  to  a  uvman't^fint  It^ptefnm  virtue,  and  not  tAat 
which  occurs  afler  the  hat  eemmitted  adultery. 

This  was  a  husband's  suit  for  the  dissolution  of 
his  marriage  on  the  ground  of  his  wife's  adulterT- 
with  the  co-respondent.  A  decree  fiui  was  granted 
in  the  first  Instance,  bat  the  Queen's  Proctor  subse- 
quently obt^ned  leave  to  intervene,  and  cbarfted 
the  petitioner  with  collusion,  connivance,  conduct 
cdnducing  to  adaltery,  and  snppression  of  material 
facts. 

The  parties  were  married  in  18S9,  and  co- 
habited ilrat  at  Clifton,  and  snbtequetitly  at  Maid^-n- 
head.  Early  in  1866  the  respondent  made  the 
acquaintance  of  the  co-respondent,  Capt.  Parquhar, 
while  residing  at  Blarney,  near  Cork.  About  Easter 
the  petitioner  went  over  to  see  his  wife  at  Blan>e3*, 
and  there  was  introduced  to  the  co-respondent,  who 
spent  a  few  days  with  them  by  invitation.  Un  the 
petitioner  returning  to  England,  Mrs.  Sc.  Paul  went 
to  the  Isle  of  Man,  where  she  gave  birth  to  a  child  in 
Jan.  1 867.  As  to  the  paternity  of  this  child  the  peti- 
tioner admitted  that  he  had  expressed  doubts  before 
his  wife's  conflnement,  but  they  wne  removed  by  her 
explanations.  She  returned  to  Maidenhead  with  the 
petitioner  after  her  conSnement,  bat  shortly  after- 
wards went  to  visit  his  mother  at  Clifton.  After  she 
bad  been  there  some  days  she  wrote  to  the  petitioner 
that  she  had  an  offer  of  a  return  ticket  as  far  as 
Dublin,  and  asking  to  be  allowed  to  make  use  of  ir, 
in  order  that  she  might  visit  her  father  at  Cork.  la 
the  same  letter  she  stated  that  Capt.  Farquhar  was 
going  to  Ireland,  and  wonld  act  as  her  escort.  I'he 
petitioner  being  anxious  for  business  reasons  that 
the  respondent  should  see  her  father,  consented  oa 
the  condition  that  she  shonld  return  from  Cork  to 
Bristol,  and  the  respondent  accordinf^y  Mt  Clifton 
with  CapL  Farquhar  on  Feb.  24,  1867.  mie  respon- 
dent  and  co-respondent  slept  together  at  Stafford 
that  night,  and  when  she  arriv^  in  Dublin  ahe 
wrote  to  her  husband  to  say  that  she  should  nt»t  be 
in  Cork  for  a  week,  and  requested  that  all  letters 
and  parcels  might  be  forwarded  to  an  hotel  in 
Dahlia.  To  this  the  petitioner  retnmed  the  follow- 
ing answer: — 

STtb  Fab.  1867. 
Ttj  data  Loot,— I  osmiot  hdp  nutptg  I  am  vex«d  mocli 
that  7on  did  not  go  stnight  to  Goik  as  Intttidod.  Ton 
vera  mil  kmra  ■  word  in  niwiftn  mi{fht  hftvabeenbanedcia] 
In  a  oertais  nuttter.  Ton  would  bare  been  la  unple  time, 
maeo  I  bave  sot  u  yet  h«aid  fiom  tntber.    I  sball  Man* 

agtaMj  U  the  m&lr  misoaniaa.  U  jon  knew  of  thia 
re  Btkrtlnff,  joa  oagbt  to  have  Infomed  ue.  If.  on 
the  other  haiia,  this  is  a  new  soheme,  anrel;  jon  oogfat  in 
jonr  letter  to  have  told  me  with  whom  joa  are  rtaTing. 
If  at  a  friend's  boose  I  might  not  see  no  nnioh  ofaiiectluB  ; 
but  «*  aa  hotel,  to  allow  other  people  to  Inoor  tapnm,  is 
▼erywronf.  I  of  conraeaKome  jonare  not  recklMaenousk 
to  incur  such  expense  Tooreelf,  Tonkeepror  too  much  baok 
from  me.  I  cwinot  eoe  wbv  (as  Ton  ara  allowed  evay 
libertj)  Ton  should  do  so.  I  baa  before  the  MOi^  <rf  yoor 
letter  posted  one  to  Cork.  I  have  oonaeqneDtilj  beeaobboed 
to  write  to  7onr  father  to  explain  whyyou  were  )10(  witk 
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A  few  days  aftervtrdi  he  recuTed  the  following 
commanicatiou  from  hia  wife : 

Beynnlds'a  Hotel,  DaWii,  8rd  Kuoh  18A7. 
Ky  dmr  Albert,— Pap«  it  hara.  and  msam  to  mito  to. 
yoD  to>iiIfffat,  ud  I  scoroelr  know  II  the  mliieot  of  hia  totter 
will  sunpiiM  70a ;  C  think  not.   When  I  Mid  good-bye  to 

Sn  on  SondBTarening,  Imeuttit  UieaiBndlmauilt  sow, 
be  Anal.  I  ahall  narer  Itva  wlOi  j<m  again.  Ton  will 
IwTefta  littlatodo  with  ma  bb  thongb  I  nevar  exiated,  oc 
that  I  waa  daad.  Thia,  I  (MH  aai«  will  be  aonw  oona^aUou 
to  TOn,  and  will  anaUe  yoa  to  bring  yoor  baohetoi  haUta 
nna  xMiiag*  to  great  pOTfection ;  ^d  ao  I  mj  toq  will 
gmnt  my  laat  reqoeat — the  naonaWtr  nparatMn.  Thia  can 
D*  aoon  Arrangnd,  in  a  taw  dua,  and  ao  the  whole  mattar 
aattled,  nntoaa  70n  really  reqoue  time  for  any  conaideratlon. 
I«fc  me  bear  from  jon  aa  aoon  aa  poasible,  as  any  nnnacea- 
aary  detoTberewiirbainoonTenient  tomaiamdl  preaomain 
this  matter  I  may  look  for  as  much  ooorteay  Crocn  yon  as 
70U  would  Toochaafe  to  a  perfect  atrauger. 

Upon  receiving  this  letter  tbe  petitioner  went  imme- 
diately to  Dublin,  and  saw  fats  wife  in  company 
with  her  father.   A  reconciliation  wai  effected,  and 
Cmptain  Farqahar  dined  in  the  hotel  with  tbe  peti- 
tioner and  hia  wife.   The  petitinier  left  that  night, 
hut  Captain  Farqnliar  rMnained  and  ilept  with  the 
leapondeot.   The  petitioner  stated  that  when  he  left 
he  was  tinder  tbe  impresBion  that  Captain  Farquhar 
had  gone  back  to  Newbridge  barracks,  where  the 
regimeDt  was  quartered.   He  discoTered  next  day 
that  a  correspondence  was  still  being  carried  on 
between  his  wife  and  Captain  iFarqahar,  and  he 
offered  to  continue  cohabitation  if  she  would  gire  it 
op.  hut  she  refoaed.   After  further  commonication, 
and  on  receiTing  a  writteo  promise  that  no  damages 
wnold  be  claimed,  the  respondent  anil  co-respondent 
confessed  the  adulterous  intercourae.   Tbe  evidence 
CD  behalf  of  the  Queen's  Proctor  eitabllahed  the 
fact  that  adultery  had  been  committed  ai  early  aa 
January  1866,  and  it  wrs  also  proved  that  after  the 
salt  had  been  commenced  the  co-respondent  had 
offered  the  petitioner  lOOOA  if  he  would  withdraw 
the  petickin,  which  he  bad  .indignantly  refused  to  do. 
Tbe  case  was  heard  before  Ixwd  Penaaace  on  Jane 
2nd  and  3rd. 

The  Attornef-General  (Dr.  SpitJa  and  ArehU>aId 
with  him),  fur  the  Queen's  Proctor,  referred  to 
iMriny  v.  JJtrim/  and  JBiakeleg  (Qmsa's  Proetw  inter- 
wwit^),  L-Bep.  1  P.  &  D.  581. 

B.  GiJlird,(l.C.  iMclniyn  and£  J.  Auwvith 
him),  fur  the  respondent. 

iV-i'icAon/fbr  the  co-respondent. 

Lord  Psmzahcb,  J.O.— Hie  facts  of  this  case  force 
upon  the  court  a  very  difficult  and  very  critical 
duty.    I  may  say,  at  tbe  outset,  that  no  one  who 
has  heard  the  evidence  can  doubt  that  if  tSx.  St. 
Paul  has  sufFeretl  Uoth  by  mental  anxiety  and  by 
tlie  custa  incurred  la  these  proceedings,  he  has  only 
himsi.-lf  to  blauie.    Because,  whatever  view  the 
court  may  take  uf  the  legal  result  of  his  conduct, 
nobody  can  doubt  that  he  waa  wanting  in  decision, 
vantinx  in  firmness,  wanting  In  a  msLoly  assertion 
hia  own  lights,  'and  I  should  say  also  wanting  in 
judfcment  with  regard  to  the  facta  that  were  brought 
to  his  cogrnisance  and  the  course  that  he  ought  to 
take.   It  is  these  deficiencies  on  his  own  part  that 
liave  led  to  these  proceedings.    Turning  from  the 
petitioner  to  the  respondent,  it  is  equally  plain  from 
the  evidence  that  she  was  a  very  self-wiUad  deter- 
tnioed  woman,  who  cared  little  or  notUng  for  her 
husband  from  the  outset,  who  was  determined  to 
have  her  own  way,  and  who  appears,  as  far  as  I 
can  judge,  to  have  obtained  a  sort  of  moral  aacen- 
dency  orer  her  husband,  which  enabled  her  to  hate 
that  way  whenever  she  was  so  minded.  The  Queen's 
Proctor,  instigated,  it  is  said,  by  the  co-respondent, 
or,  if  not  by  him,  by  bis  father,  who  wishes  to  stand 
la  the  way  of  this  decree  being  made  absolute,  hu 
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brought  before  the  court  Tarious  facts  and  made 
certain  charges  ;  and  I  may  say,  in  passing,  that  it 
seems  to  me  to  be  no  wrong  whatever  that  a  co-re- 
spondentorarespondent  should  furnish  to  the  Queen's 
Proctor  these  facts  in  cases  of  this  kind.  It  la  for  tlie 
Queen's  Proctor  when  he  has  the  facts  to  submit 
them  to  Her  Majesty's  Attorney-General,  and  it  is 
then  for  the  Attorney- General  to  consider  and 
direct  whether  in  the  interests  of  tbe  public  the 
expense  ought  to  bo  incurred  of  proving  the  facts 
with  a  view  of  itc^ng  the  decree.  To  my  mind, 
therefore,  It  matters  uttle  or  nothing  from  what 
source  the  information  came.  I  have  to  deal  with 
the  facts  as  they  are  proved  and  to  ascertain  to  ^ 
best  of  my  ability  whether  they  support  the 
Queen's  proctcn-'s  pleas.  The  substance  of  the  com- 
plaint against  the  petiticHier  is  twofold.  Tbe  first 
com[dunt  against  blm  is  that  he  was  guUtyof  con- 
duct conducing  to  his  wife's  adultery.  The  lan- 
guage of  the  statute  is  that  the  court  may  withhold 
a  decree  where  it  is  satisfied  that  the  petitioner  has 
been  guilty  of  "  such  wilful  neglect  or  misconduct 
as  has  conduced  to  the  adultery,"  Now  that  is  a 
moat  salutary  provision.  It  is  salutary  as  regards 
the  public,  because  it  is  some  safeguard  agunst  a 
man  first  tfarowing  his  wife  into  temptation,  first 
allowing  her  to  be  exposed  to  the  addresses  of  otber 
men,  and  then  afterwords  casting  her  aside.  Buttt 
is  also  a  measure  of  fairness  to  t.he  wife  herself,  be- 
cause if  a  wife  can  come  to  this  court  and  say,  "  Not- 
withstanding that!  have  sinned,  my  sins  really  have 
been  brought  about,  or  very  much  helped  forward,  by 
the  carelessness,  n^lect,  and  indifference  of  my  hus- 
band," that  is  a  matter  which  clearly  ought  be  taken 
into  conaideraUon,  even  in  favour  of  the  wife, 
who  is  herself  a  sinner.  But  this  is  very 
delicate  ground,  and  the  court  must  be  very 
careful  in  applying  the  provision  of  the  section 
that  it  is  able  to  see  its  way  pretty  clearly  to  the 
conclusion  that  the  conduct  of  the  husband  did 
really  conduce  to  the  adultery  of  the  wife  before 
refusing  a  decree.  The  statute  says  "omduce  to 
the  adultery,"  but  In  reflecting  upon  those  words  of 
the  statute  the  conclusion  at  which  I  have  arrived 
is  this  :  That  the  Legislature  did  not  mean  that  a 
husband  should  be  deprived  of  bis  remedy  if  his 
conduct  had  conduced  to  any  particular  act  of 
adultery  after  his  wife's  first  fall  from  virtue,  but 
that  it  meant  that  his  remedy  should  be  withheld 
from  faim  if  he  had  ao  acted  as  to  bring  about  the 
fall  of  hia  wife  or  the  loss  of  her  virtue.  What  the 
Legislature  aroears  to  me  to  be  pointing  at  under 
the  word  adultery  is  the  lapse  from  virtue  of  tbe 
wife,  and  I  think  the  intention  was  that  the  hus- 
band who  had  led  to  that  lapse  by  his  own  conduct 
should  not  afterwards  take  advantage  of  it.  Bnt  It 
is  quite  consistent  with  that  that  a  case  might  arise 
in  wfaich  a  husband  would  be  perfectly  blameless  as 
to  his  wife's  adultery  in  the  first  instance,  and  that 
after  she  had  established  her  adulterous  intercourse 
with  another  man,  tbe  two  together  might  throw- 
dust  in  his  eyea,  onidi  his  conduct  might  wpear  more 
or  less  neglectful  It  seems  to  me  that  we  neglect 
which  is  followed  by  a  subsequent  act  of  adultery 
after  t)ie  loss  of  virtue  by  the  wife  is  not  the  neg- 
lect which  the  statute  meant;  it  must  be  that 
neglect  which  conduced  to  the  fall  of  tbe  wife. 
Now  the  drcumstances  of  this  cose  bring  that 
distinction  into  prominent  relief.  The  lady 
vent  in  1866  or  the  beginning  of  1866  to 
stay  at  a  hydropathic  establi^ment,  about 
seven  miles  from  Cork,  where  her  father  re- 
sided. It  was  at  her  father's  instance  that  she  went 
to  this  place  ;  and,  looking  tu  the  sort  of  life  that 
tbe  petitioner  and  hia  wife  bad  led— her  determine 
tion  to  be  as  littte  with  him  as  possU)te— the  want  of 
affection  that  speared  atninsaitbbwsdekijnmU^ 
any  rate  on  her  port,  and  the  little  control  ^t  be 


St.  Fadi.  v.  St.  Factl  akd  Fuquhab. 


llO-vt*.^:x.i.,nA-REPORTS.   THE  LAW  TIMES. 


(Sept.  V,  MIL 


Div.] 

hftd  over  her,  it  is  impoiBible  to  say  that  Allawing  | 
lier  to  go  to  that  hydropathic  establiabment,  aTow- 
«dty  for  the  sake  of  her  health,  was  a  matter  that 
«an  be  impnted  to  the  petitiooer  as  an  act  of  wilful 
neglect,  ^e  goes  there,  and  the  court  fortunately 
liaa  a  date  from  the  mouth  of  the  groom  of  the  co- 
Teepondent  which  fixes  the  period  of  h^  guilt;  it 
^oea  not,  indeed,  fix  the  first  time,  hut  it  fixes  a 
time  at  which  this  adulterous  intimacy  undoubtedly 
eubsisted.  The  groom  saya :  *'  About  January  1866 
I  law  the  retponoent  go  to  die  co-respondent's  room 
«t  the  barracVs.  After  that  she  wed  to  come  with 
him  once  or  twice  a  week.  Sometimes  she  came  on 
boneback.  She  always  used  to  come  with  the  co- 
respondent. She  used  to  go  into  his  room  and 
remain  alone  with  him  for  bonrs."  It  is  quite  plain, 
therefore,  that  in  January  1866  this  adulterous  in- 
tercourse was  thoroughly  estaUished,  and  that  so 
far  as  the  wife>  loss  of  virtue  is  oonoemed,  when- 
■ever  it  first  took  place,  it  had  taken  place  long  before 
the  period  which  is  afterwards  spoken  to  as  the 
-date  of  the  husband's  visit.  The  husband  never 
went  to  the  hydropathic  establishment  nntil 
Easter  1866.  Well,  what  took  jdace?  The  wife, 
■canrf  ng  on  at  that  time  this  illicit  intercourse,  per- 
•naded  the  husband  to  ask  the  co-respondent  orer 
to  the  hydropathic  establishment  as  his  guest.  He 
■did  so,  and  the  co-respondent,  X  think,  made  him- 
«elf  agreeable  to  him  and  offered  to  take  him  over 
to  hie  rooms  at  the  barracks  to  see  some  races 
■or  some  other  amusement  that  was  going  on.  They 
also  used  to  play  bUliarda  tt^Hier  and  were  appa- 
rently on  friendly  terms.  Tbe  court  has  very  little 
•doubt  that  then,  at  that  very  time,  whenever  oppor- 
tunity offered,  the  sune  adulterous  intercourse  was 
£oing  on.  But  it  is  impossible  up  to  this  period  to 
put  one's  finger  upon  anything  that  the  husband 
had  either  done  or  omitted  to  do  which  led  to  the 
wife's  misGCHidact.  He  had  done  nothing  and 
omitted  to  do  nothing.  His  position  was  that  of  a 
man  who  was  hoodwinked  for  the  time — who  bad 
no  reason  to  suspect  anytiiing,  because  those  who 
«aw  the  lady  and  the  co-reapondent  at  the  time, 
«ven  the  nurse  who  was  constantly  in  the  room 
with  her  and  living  with  her,  declare  that  they 
never  saw  any  signs  of  familiarity  between  these 
two  people.  Therefore,  there  really  was  nottiing  to 
ahow  the  husband  at  that  time  that  anything  wrong 
was  going  on.  It  is  said  that  be  allowed  her  to  go 
■out  riding  with  the  co-respondent,  but  on  turning 
to  the  evidence  of  the  groom,  I  find  he  says  he  only 
took  the  horses  over  to  the  hydropathic  estalilish- 
tnent  onoe  white  the  husband  was  there,  and  the 
husband  swears  that  it  was  so;  that  &9  horses 
were  brought  there  once,  but  that  be  rode  out  with 
them,  and  was  by  bis  wife's  side  the  whole  day. 
Therefore,  carefully  looking  at  the  evidence  at  this 
period  of  the  transaction,  the  court  is  really  unable 
to  discover  anything  in  the  charge  against  the  peti- 
tioner as  to  neglect  or  misconduct.  The  subsequent 
history  of  the  case  is  no  doubt  very  different.  In 
Easter  1866,  this  vint  of  the  husfa^uid  was  paid. 
The  lady  remained  at  the  hydropathic  establish- 
ment nntil  the  month  of  July  following.  She  then 
writes  to  him  and  says  she  wishes  to  go  to  the  late 
'Of  Man  I  pot  the  question  to  him  and  he  swears 
positively  that  he  objected  to  her  going  to  the  Isle 
-of  Man.  There  does  not  seem  to  have  been  toy 
reason  for  it.  ^nie  reason  Aat  she  assigned  was 
that  they  were  badly  off,  and  the  Isle  of  Man  was 
a  cheap  place ;  but  to  the  Isle  of  Man  she  went, 
■and  after  she  had  been  there  some  time,  she  came 
back  to  the  mainland  and  went  down  to  Maidenhead 
where  her  husband  was  living.  She  then  returned  to 
the  Isle  of  Man,  uid  after  she  had  got  back,  as  far 
as  X  can  gather  dates  cwreetly,  the  co-respDndent 
•eeros  to  have  come  and  stayed  there  three  or  four 
days.  Sow,  to  show  the  footing  the  parties  were 
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I  on  at  that  time,  the  husband  had  "asked"  hef 
(that  was  his  expression^,  to  be  allowed  to  conn 
and  see  her  at  Uie  Isle  of  Man,  and  she  refused. 
Well,  he  seemed  to  have  acquiesced  in  that  refusal, 
and  accordingly  went  to  spend  his  Chriatmas  with 
his  relatives  at  Clifton.  When  he  returned  to 
business  he  again  wrote  to  her  saying,  "  Tour  con- 
finement is  about  to  take  place,  and  may  I  come 
and  see  you  ?"  She  answers  by  telegraph,  "  Yes, 
you  may."  Thereupon  he  did  so.  He  arrived  a 
week  before  her  confloement,  and  stayed  with  her 
during  her  conflnemenL  Now  the  court  is  at  a  lou 
to  see  any  other  object  in  the  petitioner  going  t&ete 
at  that  time,  except  the  pleasure  of  indulging  his 
affection  and  being  with  his  wife.  She  was  alwnt 
to  undergo  her  confinement,  and  it  appears  to  the 
court  that  the  petitioner  had  a  most  pnuseworthy 
motive  in  g(^g  and  remaining  by  her  side  on  the 
occasion.  When  he  got  there  he  said  at  first  dist 
be  did  not  leam  that  Capt.  Farquhar  had  been  in 
the  island.  It  afterwards  turned  out  upon  better 
reflection  that  he  did  team  the  co-respondent  hsd 
been  there,  but  then  it  came  out  incidentally.  It 
was  said  be  had  been  there  with  some  oUier  geatle- 
men,  and  it  arose  upon  the  question  how  some 
wine  came  into  the  hoiue,  which  the  wife  ex- 
plained in  that  way.  Well,  up  to  this  time,  tlH 
court  must  bear  in  mind  that  there  ie  not 
a  tittle  of  evidence  to  stiow  that  Mr.  St.  Paul  knew 
of  the  adultery  that  bad  taken  place  at  the  hjdio- 
pathic  establishment  while  the  rentondent  was  refi- 
dent  there.  Here  is  not  a  tittle  of  evidnuw  to  sbov 
that  any  familiurity  had  been  seen  or  known  to 
have  taken  place  between  her  and  the  co-respondeot 
We  now  know  that  there  was  flagrant,  open  adultety 
carried  on  from  week  to  week,  from  day  to  day,  the 
lady  visiting  the  barracks,  where  this  man  lived ; 
but  the  petitioner  did  not  know  that,  and  the  mere 
(act  that  she  t<dd.him  that  Capi.  Farquhar  sad 
some  other  gentlemen  had  come  over  to  the  island, 
and  had  called  and  asked  for  refreshment,  which 
led  her  to  send  for  some  wine,  in  the  th^n  state  (rf 
the  petitioner's  knowledge,  is  not  such  a  fact  as,  it 
seems  to  me,  ought  to  have  led  him  to  take  say 
definite  steps  with  a  view  to  his  wife  quitting  the 
Isle  of  Man,  or  drop^ng  the  acquaintance  of  Cut 
Farquhar.  She  was  confined  in  Jan.  1867;  us 
cameorer  to  England  on  the  I8th  Feb.  in  that  year. 
She  went  down  to  Maidenhead  with  her  husband. 
The  next  thing  that  happened  is  that  on  San- 
day,  the  24th  Feb.,  or  the  day  before,  she 
announced  to  her  husband  her  intention  of 
going  to  Clifton,  so  he  says.  She  seems  never 
to  have  been  easy  and  at  rest  when  she  was 
at  home  at  Mudenhead.  Be  combated  the  idea  of 
going  to  Clifton,  but  ultimately  yielded,  and  thai 
she  said  she  bad  had  a  return  ticket  «iven  to  her  to 
go  to  Dublin ;  and  that  she  should  also  like  to  go 
to  Cork  and  see  her  father  who  was  said  to  be  un- 
well. There  was  likewise  a  pecuniary  matter  in- 
volved in  this  proposed  visit  to  Ireland,  some  Inll 
that  hid  to  be  renewed  or  taken  up,  or  an  account 
guaranteed,  and  the  hnsband  was  interested  in  her 
going  to  see  her  father.  Well,  the  court,  bearing 
in  mind  the  position  of  the  parties  at  that  time, 
that  the  wife  was  carrying  on  this  adulterous  inter- 
course, and  wanting  to  get  away  from  her  husband 
in  order  that  she  might  consturt  with  the  co-respon- 
dent, and  that  the  petitioner  was  ignorant  of  all 
that,  the  conrt  can  understand  perfectly  well  that 
the  wife  might  wheedle  him  into  consenting  to  the 
proposed  arrangement,  or  if  she  did  not  wheedle 
him  into  consenting,  that  she  might  be  stnmg 
enough  of  her  own  will  to  force  bin  into  it.  His 
representaticm  is,  that  be  consented  reluctantly  to 
her  gi^ng.  She  did  not  seem  to  have  made  any 
concealment  as  logCb^yNiqulwr  «¥<Lmpanyiog 
bBTi  beoause      MA  that  Capt.  FarcfiAar  ha^oied 
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to  be  going  to  IieUod  At  tlut  time,  and  that  he  had 
ooDMnted  to  Moort  her.  NoirooooecHidoabttlut 
Ae  amnBement  hy  whidi  tbii  Toaog  Udy  wu  to 
tisTel  down  by  the  night  mul  to  Holyhead  with  Capt 
Fuqnhar  «u  a  very  imprudent  one ;  bat  sappot- 
i^  that  the  hoabud  aaw  oo  reason  to  auspect 
CapL  Farqubar  at  that  time,  it  i>  aot  an  impru- 
deooe  of  thatldDd  that  would  lead  the  court  at  onee 
to  came  to  the  eondaiton  that  he  had  been  guilty 
of  wilful  Delect  w  miaooodoct.   However,  I  haTe 
already  pcrioted  out  what  the  court  haa  to  inquire 
iato  at  thia  period  of  tbe  caw  is  not  whether  there 
«a«  neglect  or  miaconduct,  but  whether  there  was 
coanivaoce ;  and  in  that  aspect  of  the  case  eTery- 
tbing  that  fell  from  all  three  of  the  parties^  every 
eMfteuiaa  used     the  wife,  by  the  napcadent^  and 
iiy  the  co-ie^MMMeot,  a^Kaied  to  tue  to  negaUve 
tte  idea  of  a  cooniyance.  She  was  making  excuses  ; 
Ae  was  pretending  about  a  return  ticket ;  she  was 
invoking  her  father's  ilineaa  ;  she  was  ruling  tkia 
matter  about  tbe  bill,  all  for  the  purpose  of  deluding 
her  husband,  and  be  was  no  doubt  more  or  less 
ddaded  by  it.  When  I  say  *'moraor  les^"I  mean 
that  a  man  vigilant  man,  a  man  of  strvnger  tem- 
pcsanenC  would  have  probably  burst  the  sort  of 
veil  that  was  thrown  over  this  relation,  and  would 
have  seen  bis  way  clearty  to  the  thii^;  that  really 
exikted.  She  went  to  Dablio,and  there  several  letters 
pBsaed  between  ber  and  the  petitions.   He  thought 
ihe  was  gousp  atra^bt  throogh  to  Cork.   She  writee 
bmnBcynolda's  Hotel,  Dublin,  and  tella  him  that  she 
M  atopfang  there;  upon  which  he  writes  and  ex- 
|KMea  lua  displeasure  at  it,  and,  in  doing  so,  makes 
use  (rf  an  expression  about  tbe  expense  which  verj 
BtNo^y  attracted  the  attention  of  the  court  in  the 
ftnt  iaatance.    He  says,  *'  Surely  yon  ought  to  have 
Wd  tM  with  whom  you  were  staying  "  (that  is  when 
ftada  diat  abe  is  staying  in  Dublin).   "If  yon 
knew  bebre  you  started  of  thia"  (that  she  was 
going  to  stop  at  Dublin)  "you  ought  to  have 
mfaraul  me.   If,  on  the  other  hand,  this  is  a  new 
adieaae,  lorely  you  ought  in  your  letter  to  have  told 
me  with  whom  you  ace  staying— if  a  friend's  Taivate 
hon,  I  might  not  see  so  much  objection ;  but  at 
an  huftelj  to  allow  other  people  to  incur  expense  is 
Tny  wrong,  for  I  of  course  assume  that  you  are 
BDt  reekleis  eiough  to  incur  such  expense  yourself." 
The  natural  suspicion  that  crosses  the  mind  of  tbe 
court  on  reading  that  passage  is  Uiia  :  He  knew  she 
had  been  there  with  Capt.  Farqnhar;  and  who  else 
did  he  think  was  paying  the  expenses  except 
this  man  with  whom  she  bad  gone?   But  that 
not  have  bean,  I  thin]^  what  he  meant, 
altaoo^  it  io  open  to  that  coostmction.  Tbe 
eOBTt  ought  to  see  its  way  very  dearly  before 
it  comes   to    an   adverse  contusion  oa  that 
matter,  and  when  I  look  at  this  letter  by  the  light 
of  his  subsequent  conduct,  I  see  nothing  to  induce 
as  to  believe  that  he  U  that  time  knew  that  she 
was  under  the  charge  of  Capt.  Farqubar,  and  that 
be  was  paying  her  expenses,  allhcni^  of  oourse, 
he  might  have  suspected  it,  and  probably  did  sos- 
fKt  it,  from  what  he  afterwards  said.   He  goes  to 
Boblin,  and  then  took  place  those  various  meetings 
diat  liave  been  referred  to  at  length  in  the  evidence. 
The  sum  and  substance  of  them  is  this:  that  his 
vife  had  btf<no  be  got  theie  pressed  upon  her  fathtf 
the  ueeesaity  for  a  separation— that  anwan  most 
ffiittiactly  from  the  father's  letter,  written  at  the 
time.    It  is  equally  plain  from  the  father's  state- 
meat,  and  from  the  statement  of  the  petitioner 
himself,  that  be  opposed  a  separation.   He  went  to 
the  father,  and  with  the  father  be  went  to  the  bote! 
■d  saw  his  wife.    The  acoouat  he  gives  of  that 
iBterview  sheds  a  ^tty  strong  light  on  the  tem- 
perament  and  nature  of  this  lady,  and  the  terms 
tkei  were  npoa.    Tbe  father  siud  that  he  found 
190a  couidBratiiRi,  and  after  talfcing  with  his  son- 


in-law,  that  there  was  no  need  for  a  separation, 
upon  which  the  wife  called  him  an  "  bid  weathn- 
cock,"  and  got  very  angry  with  him  for  having 
changed  his  opinion.  When  be  hurst  out 
crying,  she  said  he  was  an  old  fool,  and 
that  his  tears  were  very  near  his  eyes.  That 
seems  to  have  been  a  somewhat  Iwisteroua 
meeting,  and  in  the  course  (rf  it  no  doubt  tbe  peti- 
tioner ascertained,  by  finding  a  great  coat  in  th* 
room,  that  Capt.  Farquhar  had  beni  there.  After- 
wards he  saw  Capt.  Farquhar.  The  question  i» 
upon  all  that  took  place  between  them,  was  there- 
anything  to  lead  tbe  court  to  the  conclusion  that, 
the  petitioner  either  knew  of  the  adultery,  or  b» 
strongly  suspected  the  adultery  of  his  wife  on  suffl- 
OBOt  grounds,  that  he  could  be  said  to  have  cod~ 
nived  at  or  acquieioed  io  it  ?  It  leems  to  me  tiiat 
tbe  whole  tendency  of  the  evidence  is  the  other  way.. 
He  wanted  her  back — he  was  averse  to  a  separatiou* 
The  father  and  the  co-respondent  both  tried  to  per- 
suade him,  and  succeeded  in  doing  so,  that  nothing 
wrong  had  taken  place.  He  went  down  stairs  to- 
aaoemin  whethn  his  wife  and  tiie  co-rewondeat 
had  been  living  at  the  hotel  as  man  and  wife,  anA 
was  told  that  tbey  had  not,  that  they  had  se^irate- 
rooms ;  and  he  tried  also  to  ascertain  whether  the- 
co-respondent  bad  undertaken  to  pay  for  his  wife,, 
and  could  get  no  satisfactory  answer  about  that. 
The  result  of  the  whole  is,  that  there  was  a  good 
deal  of  weakness  cm  his  part  and  want,  u  I  suA 
before,  of  proper  sfdrit  and  determination  in  the 
matter,  but  I  do  not  think  that  there  was  conni- 
vance. Well,  then,  the  rest  of  the  history  is  soon 
told.  He  gets  his  wife  back  to  London,  and  eodea- 
vnura,  but  in  vain,  to  withdraw  her  from  this  man, 
the  co-respondent.  He  more  and  more  suspects  her 
guilt,  and  charges  her  with  it  At  first  she  admtta 
it,  and  dedarea  that  she  will  give  him  the  proofs.. 
Afterwards  she  retracts  the  confession,  and  leada 
him  to  believe  that  there  was  no  guilt ;  and  then  at 
last  there  comes  the  meeting  at  Maidenhead,  where- 
she  and  the  co-respondent  openly  and  unblu^ingly 
tell  him  that  tbey  had  beeoguiltyoverandover  again,. 

S lacing  the  first  oocarim  <rf  Uieir  guilt  at  Stafford, 
'ow,  here  again,  if  I  am  asked  whether  there  wa» 
connivance — whether  all  this  was  taking  place  witik 
the  consent  of  the  husband,  I  say  here  ie  a  letter  of 
the  co-respondent  written  on  the  8th  May,  which 
dissipates  the  possibility  of  any  such  conclusion  ; 
because  it  is  an  answer  to  a  letter  in  which  the 
petitioner  bad  changed  thia  man  with  being  guilty- 
with  his  wife,  and  in  terms  desired  that  he  would 
cease  all  correspondence  with  her ;  and  here  is  the 
manner  in  which  that  communication  was  answered : 
— "  Cambridge-house,  Piccadilly,  May  8,  1867. 
Dear  Sir,— I  am  only  just  in  tecdpt  of  your  letter 
dated  Maidenhead,  6th  May.  In  answer  I  beg  to 
say  I  have  no  intention  to  ex^ain  what  ^on  ask, 
as  I  have  nothing  to  explain.  For,  as  an  intimate 
acqnaintanos  with  your  wife  and  yonrs^,  and 
until  yon  give  me  some  reason  to  withhold  oorret- 
pondence  in  a  friendly  way  with  your  wife,  I  shall 
always  act  as  I  have  hitherto  done;  I  can  but 
ascribe  your  ridiculous  epistle  as  an  after-dinner 
ebullition  of  temper,  and  as  such  I  treat  it.  If  your- 
lucid  memory  had  been  of  any  service  to  you  when 
you  penned  year  epistle,  you  would  have  remembered 
that  in  Dablin  (of  which  time  you  speak)  you 
asked  me  to  assist  yon  in  inducing  your  wife  to 
return  to  England.  I  consider  yoor  conduct  some- 
what strange,  especially  as  you  yourself  had  made 
arrangements  for  me  to  escort  your  wife  to  Ireland. 
Did  not  I  treat  the  insinuation  in  your  letter 
with  the  ridicule  it  deserves,  I  should  take  matt«* 
into  my  own  hands."  A  Ugh-handed  impudent 
letter,  in  which  the  co-respondent  is  repudiating  the 
slightest  insinaatioB  against  him,  and  ojpenly  teliing 
the  petitioner  that  inaomnch  at  he  hasHothuityUli 
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which  to  charge  him,  notliing  whicli  he  can  put  os 
paper  and  prove,  he  shall  continue  to  carry  on  bit 
correepoadence  with  his  wife.  It  it  impossible, 
unlesa  the  court  believes  that  letter  to  be  part  of  a 
plan  or  a  scheme  to  defeat  the  ends  of  justice,  or  to 
cause  a  false  complexion  to  be  put  upon  this  case — 
treating  that  ha  genuine,  it  is  impoaaiblc  to  im^ine 
that  the  husband  who  wrote  the  letter  to  which  that 
it  aa  answer,  was  til  the  time  conoiTing  at  the 
wife's  adultery.  It  aeenu  to  me,  therefore,  that 
upon  the  whole  facta  of  this  case,  neiUwr  the  charge 
of  collusion  nor  connivance  hai  been  made  out 
■gainst  this  gentleman.  As  I  have  said  before, 
there  was  much  in  the  case  that  the  court  might 
reprehend.  There  was  much  in  his  conduct  in  1867 
whicb,  if  it  had  been  followed  for  the  flnt  time  by 
hie  wife's  adultery,  might  have  led  to  a  very  diffe- 
rent result  to  that  at  which  the  court  now  arrives. 
There  was  much  in  his  conduct  in  the  spring  of 
I8C7— the  viait  to  Dublin,  his  conduct  at  Dublin, 
aid  even  io  his  subsequent  conduct,  which,  if  it  had 
led  to  the  first  adultery  and  lost  of  virtue  by  his 
wife,  might  have  loduoed  the  court  to  come 
to  the  concludon  that  the  wife's  tin  had  been 
caused  by  the  husband's  neglect  or  carelessness; 
but  bearing  in  mind  the  respondent's  adultery,  if 
not  seduction,  the  real  loss  of  virtue  by  the  wife 
was  a  whole  year  before  this,  of  course  I  can  only 
look  upon  the  matter  in  this  l^t,  that  the  two  people 
who  were  priocipallT  coocoued  succeitfully  con- 
trived to  throw  dust  In  the  eyet  of  a  very  weak  and 
not  very  wise  man.  It  only  remains  for  the  court  to 
state  what  its  finding  is  in  the  sereral  issnea  which 
the  Queen's  Proctor  bos  put  forward.  His  Lord- 
ship then  went  through  the  several  pleas  and  fomid 
that  the  petitioner  had  not  been  guilty  of  collusion, 
cranivaocet  the  auppretsion  of  material  facts,  or  of 
conduct  conducing  to  tiie  adulteiy  of  the  re- 
tpondent,  but  added  that  the  Queeu't  Proctor  had 
done  light  in  briaging  the  matter  before  the  court. 

Attoni^yt  for  the  petitioner,  Measrt.  Ariu  and 
Co. 

Attoraeyi  for  the  co-retpondent,  Hetnt.  QuUm 
and  Co. 


OOUBT  OF  BANKRUPTCY. 

IleporteA  1>r  A.  A.  Doiu  u>d  Jtnix  FWniuimra,  Enri. 
Baniitm-BUXtnr. 

Monday,  Aug,  SO. 
(Before  iSx.  Commitaloiier  Winieaw.) 

Be  EvAXs  and  Evahs. 

B.A.  1861,  sect.  ^92~Deed  of  assignment— Inequalilif 
— Par IntTtliip-dttd— Computation  o/aastaU. 

Th»  intsteet  of  a  deed  of  aangntaent  made  by  two 
partners  contracted  wit/l  certain  of  the  creilitors  to 
deal  with  both  the  joint  and  sepitrate  estate  of  the 
tbbtort  in  such  a  manner  as  to  pay  a/l  the  creditors, 
both  Joint  and  separate,  5s.  in  the  pound;  andcredilors 
mere  induced  by  the  prospect  aa  Md  out  to  them  to 
assent  to  the  deed.  From  the  aceomtt  annexed  to  lha 
deed,  it  appeared  titat  if  this  contract  were  carried 
into  effect  the  joint  credUori  would  gain  aa  adoantags 
ootsr  the  separate  creditors  of  both  partners,  and  the 
tgtanOe  ertditara  of  one  partw  an  aihmUage  against 
those  of  the  Men 

Bdd,  that  such  a  deed  could  not  be  sustained  against  an 
a^Mdieation  in  haninptcg  against  the  debtors. 
The  facts  are  set  forth  in  the  judgment. 

Mr.  Commlasioner  Winblow.— This  is  an  appli- 
cation on  behalf  of  the  trustees  of  a  deed  of  assign- 
ment made  by  the  above-naned  debtora,  to  dismita 
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a  petition  for  adjudication  of  bankruptcy  against 
Uiem.  The  gnmndt  of  the  ap^ication  are  that  the 
petition  was  presented  after  the  execution  1^  the 
debtors  of  a  deed  of  assignment  of  thrir  estate  to 
trustees  for  their  joint  and  separate  creditors  which 
has  been  duly  registered,  and  that  the  deed  being 
binding  on  alt  the  creditors,  the  petition  should  be 
dismissed.  Very  many  objections  to  the  validity  of 
the  deed  were  made  on  belulf  of  the  petitioning 
creditor,  hut  I  think  it  tufflcient  to  express  an  opi- 
nion with  regard  to  oneoniy.  Utat  objection  is,  that 
some  of  the  creditors  were  induced  to  assent  to  the 
deed  by  the  prospect  of  obtaining  an  unfair  advantage 
over  other  creditors.  The  deed  being  dated  the  Uth 
May,  the  trustees,  before  the  deed  was  registered, 
entered  into  contracts  to  sell  a  portion  of  the  estate, 
both  joint  and  separate,  and  arranged  to  collect  and 
realise  a  second  portion,  and  then  they,  in  the  month 
of  July,  contracted  to  sell  the  remaining,  or  third, 
portion  to  the  debtora  themselves  for  a  sum  of 
12,600^,  or  such  further  sum  as  should  be  sufficient, 
together  with  the  proceeds  of  the  first  and  second 
portions  of  the  estate,  to  pay  all  the  creditors,  jolDt 
and  lepartfte,  5s.  in  the  pound  by  certain  inttal- 
ments.  This  was  proposed  at  a  meeting  of  creditors^ 
and,  it  is  said,  agreed  to  by  the  creditors  present 
with  only  one  dissentient.  The  accounts,  filed 
by  the  debtors  as  required  by  the  Act  of  1668,  show 
the  estates  of  the  debtors  divisible  under  the  deed 
to  be  as  f  oUowt :  The  joint  debts  amount  to  92,4Ji2£, 
and  the  joint  estate  to  15,816/.,  or  sufficient  to 
pay  about  3s.  in  the  poand,  after  deducting  ez* 
penses.  The  separate  creditors  of  J.  C.  Evans 
amount  to  12,215/.,  and  his  separate  estate  to 
3522/.,  or  about  is.  Gd.  or  6s.  in  the  pound,  and  the 
separate  creditors  of  R.  P.  Evans  amount  to 
1C^895J;  and  the  separate  estate  to  768^1,  or  less 
than  la.  Gd.  in  the  pound.  It  is  manifest  tliat  by 
this  contract  for  a  sale  to  the  debtors,  if  it  were 
carried  into  effect,  the  joint  creditors  would  obtain 
a  greater  advantage  than  the  separate  creditors  of 
J.  C.  Evans,  and  the  separate  creditors  of  R.  P. 
Evans  a  still  greater  advantage  than  the  otfaa 
dasses  of  raeditora,  and  tlta  evidence  shows  that 
creditors  were  induced  to  assent  to  the  deed  by  ths 
existence  of  this  contract.  It  is  contended  on  behalf 
of  the  petitioning  creditor  that  the  registration  of  a 
deed,  which  is  obtained  by  the  inducement  of  so 
unequal  advantage  given  to  a  clasa  of  creditors  is 
invalid,  upon  the  same  principle  as  it  would  be  if 
the  adnotige  were  obtained  by  a  single  creditor. 
This  mutt  very  much  depend  upon  whether  the  assenM 
of  the  separate  creditors  can  be  counted  as  against 
those  of  the  joint  creditors,  and  thus  bind  them  -, 
and  thia  again  depends  upon  the  manner  in  whidi 
the  aosents  to  a  deed  are  in  the  case  of  partners  te 
be  computed.  NotwithsUnding  that  there  have  been 
so  many  deeds  registered  under  the  provisions  of  the 
Bankruptcy  Act  1861,  there  has  not,  so  far  as  I 
am  aware,  been  any  direct  deterniiiiatioit  of  this  im- 
portant point  by  any  Superior  Court.  It  is  a  pcdut 
which  it  must  have  been  of  the  greatest  importance 
in  many  cases  to  ascertain,  but  it  could  not  be 
jodicialfy  determined  before  registration,  and 
the  only  thing  the  parties  could  do  was  to 
obtain  a  sufBt^ent  number  of  assents  to  render 
the  deed  binding,  whatever  might  be  the  mode  of 
computation,  a  course  which  necessarily  invtdved 
great  additional  expense.  It  has  always  appeared  to 
me  desirable  that  there  should  be  some  provision 
by  which  a  judicial  determination  in  such  ca<ei 
could  be  obtained,  the  expense  being  paid,  if  necet- 
saiy,  ont  of  the  court  lunda,  and  tlie  same  obaervs- 
tion  applies  to  matters  which,  though  of  conttsnl 
recurrence,  and  always  giving  rise  to  difficulties  yet 
are  not  sufficiently  imporunt  in  any  {larticular  case 
to  render  it  worth  the  while  of  aiiy  individual  auitor 
to  go  to  the  expense  of  iiaving  theiq3tetanniDed. 


lU  Etams  AMD  Evans. 
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Sat  althoagh  the  mode  of  computing  the  assents 
hu  not  been  directly  decided,  yet  it  would  appear 
to  follow  a  CMiseqaence  upon  the  priociplei 
laid  down  in  £x  parU  Oba,  L  Bep.  1  Ch.  App. 
670^  and  Timiim  r.  Duilon,  L.  Rep.  8  Q.  B.  iC>&, 
IS  I>.  T.  Sep.  N.  S.  815,  namely,  that  one  of  two 
partners  cannot  raster  a  deed  between  himself 
and  his  separate  creditors  alone,  bat  mast  in- 
clude the  joint  creditors,  and  that  two  or  more 
partners  must  in  like  manner  iDClode  each  of  their 
•epantte  creditors.  The  192ad  section  makes  no 
distinction,  the  words  are,  "  a  majoritiy  in  number 
repreeenting  three-fonrths  in  valoe  the  creditors 
of  sach  debtor."  shall  assent  to  or  approTe  of  the 
deed,  and  the  word  "  creditors "  there  means  the 
joint  and  separate  creditors,  it  follows  that  such 
creditors  must  be  included  in  the  computa- 
tion. Then  there  is  no  proTision  for  counting 
each  dass  by  itsdf.  bat  the  majority  must  be 
the  majority  of  the  whole.  If  that  be  so,  then 
the  members  of  one  cisss  are  affected  by  the 
assents  of  members  of  another  class,  and  a 
majority  obtained  by  the  promise  of  some  adrantage 
to  creditors  of  a  cum  which  is  not  shared  equally 
by  other  classes,  can  no  more  be  supported  than  a 
majotity  in  the  case  (rf  a  debtor  not  in  partnership^ 
(Ataloed  an  nndae  adTantage  glren  to  any  of  the 
creditors.  One  case  will  show  the  way  in  which 
this  works.  The  executors  of  a  former  partner  of 
the  debtors  have  assented  to  Uie  deed  as  creditors 
on  the  two  separate  estates  for  a  sum  of  about 
10.000L,  and  they  will  be  entitled  under  the  arrange- 
meat  to  additional  diTideods,  amounting  to  4^  in 
the  pound,  wheroia,  If  tbey  were  <n«ditort  on  the 
joint  estate,  the  additional  dividend  would  only  be 
2s.  in  the  poond;  which  would  make  a  difference  of 
about  1000/.  I  am  of  opinion  that  a  majority  so 
obtained  cannot  be  supported,  and  that  the  petition- 
ing creditor  is  not  bound  by  this  deed.'  It  is  said 
tluit  tbe  aimngenient  was  made  Iqr  Uie  trustees 
after  the  execution  of  the  deed  by  the  debtors,  and 
that  they  cannot  be  affected  by  the  act  of  the 
trustees,  bnt  the  debtors  are  parties  to  the  arrange- 
ment, and  are  tbe  purchasers  from  the  trustees,  and 
it  would  be  a  miscfaieTons  precedent  to  allow  a 
bonas  of  this  kind  to  be  concealed  under  the  dis- 
guise of  a  purchase  by  the  debtor  or  his  friends  of 
his  property.  I  do  not  wIA  it  to  be  supposed  that 
there  is  any  evidence  in  the  present  case  of  a  desire 
to  do  what  was  unfair.  The  trustees,  probably 
considered  they  were  making  a  good  bargain  for  the 
creditors,  but  the  principle.  If  allowed,  would  be 
undoubtedly  the  means  of  working  great  injuatioe 
In  odier  cases.  The  deed  not  being  duly  registered, 
the  motion  to  dismiss  the  petition  for  adjndicaUoD 
mnst  he  dismissed. 

Applieatim  refused. 


lEIrction  VetiMons. 

Reported  tg-  T.  O.  Csohp,  Eki-,  BanlitMNst-Iiaw. 


XOBTHALLEBTON  ELECTIOX  PETITION. 

Jprt:\2,  13,  14,  andn. 
(Before  Willss,  J.) 

Scrutiny — Pneetbtre — Bribery — Intmtdatioit— 

Infiuenn — Prom  Uei — Evidence, 

Where  several  pointt  are  reieroed  on  a  scntUny,  and  ihe 
eermtiiuf,  i^lowiiig  that  all  the  votes  coftnemittg  wkkh 
dteitioR  waa  raerved  in  favour  o  f  the  pelitioa,  ntMr- 
thdeu  it  oiorfive,  i(  u  ^psn  to  the  jvuge  to  witlMd 
tdtagtOtir  Ht  dtc^'on  at  Am  diteretvm. 


It  was  alleged  against  the  respondent  H.,  that  he 
bribed  pertonalhf  by  promising  tke  wife  of  a  voter  land 
and  a  cow  if  her  husband  voted  fpr  him.  7%w  vat 
denied  by  the  re^xmdent. 

/feld,  that  under  such  circumstancet  it  must  fte  assumefl 
that  the  tnsA  of  the  woman  was  father  to  the  tkmtghly 
and  that  she  construed  the  ordinary  poUteness  of  a 
candidate  tumards  the  womankind  in  the  house  (e  fte 
an  assent  not  to  anything  she  asked  for,  but  to  lomo- 
thiny  that  sht  had  very  ttronglg  in  her  mind  a  desire 
to  get. 

It  was  attempted  tojtrove  titat  a  promise  had  been  made 
to  a  ragman  by  an  agent  that  he  should  have  his  rags  ; 
and  general  evubnae  ma  given  of  tmriouM  promises  a* 
to  land. 

Held,  that  in  deciding  upon  surA  evidence  the  judge 
Wight  to  have  reasonable  assurance  that  there  really  was 
a  bribe  hehioul,  or  promise  of  tome  particu&ir  ben^l 
to  the  voter  in  case  As  voted  or  abstained  from  voting  f 
and  he  ought  to  be  sure  that  general,  and  very  often 
exaggerated  commendations  of  the  wealUt  and 
liberality  and  other  qualities  o/*  the  candidate  have 
not  been  tortured  by  the  particuhr  witness  into  a  pro* 
viise  of  some  special  benefit  for  himself. 

Everything  is  corrupt  tchtch  has  a  tendency  to  jn/I«sMs  a 
man's  mind  with  reference  to  mere  lucre. 

An  unsuceessfid  atten^  to  intimidate  mtt  drjeat  on 

e^fton. 

It  was  alleged  tltat  C,  a  member  of  the  congregation  of 
a  dissenting  minister,  told  the  latter  that  he  should 
give  up  his  pea  uidesa  tAs  minister  voted  for  the  re- 
spondent. 

Beld,  that  had  tltis  been  made  out,  it  would  have  Iteen 
intimidation  within  the  Slh  section  of  17  18  Via. 
e.  102. 

Where  the  agency  of  any  person  isdimated,  andthsre  to 
a  scrutiny,  it  should  be  put  Jorward  prominently  n  t&< 
course  of  the  scrutiny,  and  not  left  vague,  to  oe  con- 
sidered  by  the  judge  subsequently. 

This  was  a  petition  against  tbe  return  of  Mr 
Hutton. 

For  the  petitioners  there  appeared  O'Brien,  Serjt.^ 
and  Hugh  Shield. 

And  for  the  respondent  O'Jdtdhh  Q.  C,  and  S/eigh, 
Serjt   


The  following  axe  the  cases  which  aross  on  tiie 
scrutiDy : — 

TB<UITSOir^  AKD  SiBVERSOK's  CaBKB. 

Agreement  by  voters  to  pair  off — Frambtlent  contrivance. 

It  was  agreed  betwien  two  voters  of  different  polities 
that  neither  would  vote.  Late  on  the  polling  day  it 
was  falsify  represented  to  one  of  them  that  the  other 
had  voted  and  he  accordingly  went  and  voted. 

By  the  5th  section  of  the  17  18  Viet.  c.  102,  anyone 
who  shall  by  any  fraudulent  device  or  contrivance 
.  .  .  compel,  induce,  or  prevail  upon  any  voter, 
either  to  give  or  to  refrain  from  giving  his  vote  at  em 
dection,  shall  be  deenied  to  have  committed  the  offence 
of  undne  infiienee  ; 

Held,  that  pairing  amongst  voters  is  not  contrary  to  law, 
and  that  there  did  not  appear  to  have  been  a  fraudu' 
lent  contrivance  within  the  above  section  : 

Semble,  the  device  or  contrivance  must  be  one  by  which  a 
man  is  prevented  ^firtm  voting  or  indaeed  to  vote  con- 
trary to  his  opinions. 

Two  TOters,  named  John  Thompson  and  James 
Stephenson  were  employed  tc^tber,  and  on  the 
morning  of  tbe  election,  not  wishing  to  lose  their 
day's  laboor,  they  W§^^d¥^falOeSgkP^ 
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«ff,  Stephenson  being  in  favour  of  Johns  and 
Thompson  in  faTonr  of  Hntton.  Stephenson  kept 
bis  promise,  and  Thorn  peon,  (yBritn,  SsijU,  siud, 
vould  have  done  so  also,  bnt  about  two  or  three 
«*c^ck  he  was  called  upon  by  three  or  four  men, 
-who,  representing  falaely  and  franduleatly  that 
Stephenson  had  voted,  got  Thompson  to  rote  for 
Mr.  Hutton.  He  called  attention  to  the  5th  section 
■of  17  &  18  Vict  c  102,  in  which  are  the  words, 
*'  who  shall  hf  abduction,  duress,  or  anj  fraudulent 
ilevice  or  contrivance,  impede,  prevent,  or  otber- 
wise  interfere  with  the  free  exercise  of  the  fran- 
«Use,  or  diall  thereby  compel,  indoce,  or  prevail 
Tipon  any  voter,  either  to  abstain  from  voting  or 
to  vote."  It  was  a  fraudulent  and  false  pretence 
that  Stephenson  had  voted  that  induced  or  pre- 
Toiled  upon  Thompson  to  vote. 

(^Maihy  «ud  it  was  not  under  the  head  of  ob- 
jeetianB  OS  a  fraudulent  derlce. 

WiLiJtB,  J. — la  there  anjr  pveoedenk  tot  tUs, 
Brother  O'BtImi? 

CtBritn^  Serjt,  woe  not  aware  there  wu  a  prece- 
dent, but  he  hoped  hi*  LortbUp  would  not  hesitate 
to  make  one. 

WiLLEs,  J.  said  he  ahonld  hesitate  very  much. 
Although  he  was  prepared  to  go  as  far  as  he  could 
under  that  section,  he  understood  that  the  fraudu- 
XeaX  contrivance  under  tJie  section  must  be  afraudu- 
Imt  contriTonce  by  which  a  man  wai  piermted 
from  voting,  or  induced  to  vote  contrary  to  Us 
political  opinions.  He  had  heard  of  many  exagge- 
rations and  rumours  in  electioneering  matters,  but 
be  had  not  heard  of  a  single  case  of  that  description 
brought  before  a  committee  ou  elections. 

O^Brien,  Serjt.  put  his  clum  forward  on  the  ground 
that  there  had  been  an  agreement  not  to  vote,  and 
the  persons  who  induced  Thompson  to  poll  were 
ware  of  it 

In  the  course  of  a  long  conversation  on  the  case, 
It  was  admitted  that  the  vote  tendered  was  legal, 
■and  his  Lordship  considered  that  the  case  was  one 
of  a  variety  in  which  the  man  so  voting  might  be 
Tegarded  aa  a  shifty  fellow,  but  could  not  legally 
be  puoisbed  for  his  breach  of  promise.  His  Lord* 
«bip  agreed  to  accept  the  evidence,  and  if  by-and- 
by  the  vote  should  come  to  decide  the  election  he 
would  ask  the  counsel  to  give  him  furrier  ix^onoo- 
tion  ou  the  case. 

StcpheoMm  and  llioBipeoD  wen  then  catted,  and 
irhen  the  latter  was  giTing  evidence  aa  to  the 
manner  in  which  he  recorded  his  vote,  his  Lordship 
«ta£ed  tiiat  it  brought  to  his  mind  the  case  of  Sir 
JS'rederick  Tbetiger,  where  s  voter  when  aaked  for 
whom  he  voted  said,  '*  Sir  Frederick  Thesiger  be 
and  before  he  could  give  utterance  to  the 
«Qne  he  intended  to  otter  it  wu  traneferred  Into  a 
Ueaeing,  and  the  vote  entered  on  the  poll-hook  for 
Sir  Frederick  Heeiger.  That  vote  turned  the 
-election,  and  was  kept  on  the  poll-book  before  the 
f  arliamentory  committee.  His  Lordship,  however, 
"Was  not  satisfied  as  to  the  vote  in  this  case,  and  put 
«  query  for  after  consideration  on  his  notes.  He 
thought  then  had  been  «  contrivance^  bat  not  a 
fraudulent  contrivance  under  the  Aot.  He  gan  it 
«s  his  opinion  that  pairing  off  amongst  voten  was 
not  recognised,  and  a  breach  of  any  snoh  agreement 
vae  merely  a  matter  of  hononr. 

JoHHSion'e  Cau. 
Ruidmae. 

A  voUr  Uved  at  York,  iiU  rwOd  a  fiam  m  ^  honrngh 
in  tMek  heaBowta  hU  tUUr  fo  am.  Bt  had  noma 
at  lAe  Jam^  md  ovmd  part  of  Ogjkniitan,  j^dd 


Ms  rVN^  end  vuittd  tAe  keuat  three  or  /bur  tma  a 
JFSor: 

Held,  a  good  vott. 

The  vote  given  by  George  Johnstmi,  who  has  a 
farm  at  Brompton,  was  questioned,  on  the  ground 
that  he  resided  for  the  moat  port  at  York.  Evi- 
dence was  given  by  John  Scurr,  one  of  his  servants, 
who  said  that  the  farm  at  Brompton  was  kept  by 
a  sitter  of  bis  maater,  and  that  his  maater  visited  It 
three  or  four  times  a  year.  The  voter  was  called. 
He  said: 

He  WW  a  leiftalind  dtixai  of  the  United  Stateo,  wbei* 
lie  bad  tome  propertj.  He  lired  xt  York,  but  haa  a  hnn 
at  Brompton,  where  Us  8tBt«r  lived.  He  piud  for  the  rent 
of  hia  farm,  and  allowed  bla  aiater  to  live  on  the  fain  for 
tba  benefit  of  ber  heeltb.  He  had  roonu  at  fhe  brm,  and 
be  owned  pert  of  tbe  tarniture.  The  man  Scurr  masigcd 
the  farm,  and  witneaa  paid  him  hia  wages.  His  >lst«r  waa 
a  widow ;  when  her  husband  was  auva  be  numaged  tbs 
farm,  bnt  did  tt  Cor  bla  own  ploanra,  and  paid  no  nat. 
Hia  nqfaew  oooaaioaallj'  niaiiSM<ii1  the  fam  now. 

WiLi,B8.  J.  laid  it  waa  qnite  oe  much  s  xeaidence 
afl  that  of  a  nobleman  who  hod  a  lodge  in  tbe 
Highlands. 

Tha  vote  waa  aUowed 

It  u  doubtjid  whether  non-raaideHca  afttr  the  Slsl  Jfdy 
it  a  duq-MiiyitxittoK.  Votes  will  ba  rttaitud  inters 
the  non-rtaidmoe  ma  before  the  Slat  and  waa 
not  dtalt  with  bij  the  reviaing  barriater. 

(/BrUn,  Serjt.  took  another  class  of  objections — 
that  of  non-resident  voters  whose  names  had  l>eeD 
retained  on  the  register  by  neglect  of  the  overseers. 
These  votes  he  objected  to  under  the  R^strstion 
Act  because  if  they  had  thrir  qoaUficaUon  on  tbe 
81st  July,  and  parted  wltit  it  after  Hat  time,  they 
were  not  entitled  to  rank  as  voten. 

'VfuAXlB^  J.  pdnted  out  that  the  dedrions  given 
in  such  caftea  bad  been  inconsistent,  and  he  referred 
to  the  Cambridge  case,  where  it  was  decided  that  if 
a  man  was  non-reaident  before  the  Slat  July,  so 
that  his  name  might  liave  been  struck  off  by  tbe 
revising  barrister,  such  votes  should  be  retained. 
The  decidone  of  committeea  were  that  ntm-^asideatt 
after  the  81et  July  might  be  retained,  hot  then 
appeared  to  be  some  inconsistent  decisions  as  to 
non-residents  l>efore  the  81st  July.  On  this  subject 
he  hod  consulted  with  Blackburn,  J.,  but  had  not 
had  an  oppcfftunity  of  seeing  Martin,  B.  on  tbe 
qnestioa.  It  might  birn  out  worth  considering  1^ 
and  by&  Serjt.  O'Brien's  omtention  was  that  tbe 
fact  ci  being  wrongfully  upon  the  register  on  the 
81st  July  could  not  be  a  reason  why  a  voter  should 
obtain  an  advantage  which  he  would  not  obtain 
were  he  rightfully  on  the  n^tei  at  the  time^  and 
afterwards  lost  hia  qnolifleation. 


In  a  subsequent  case,  that  of  FVancia  Barter,  it 
was  contended  that  the  rote  was  mvalid  because 
the  house  he  held  at  Bomanby  had  bem  vacated  w 
tba  22nd  July.  One  wltnees  colled  \v  QBrimt 
Serjt  said,  however,  that  Barker  came  from  Leedi 
to  NorthaUerton  in  October  last  Franca  Barker, 
who  at  flrit  could  not  be  found,  was  at  last  pat  in 
tbe  witness-box,  and  he  admitted  that  he  had  left 
his  house  on  the  22od  July,  and  bad  afterwards 
worked  in  Leeds  for  three  months,  and  then  came 
back  to  Northallerton  in  October. 

WiLLBS,  J.  said  this  raised  tbe  question  as  to 
Don-retidence  before  the  81st  July,  and  he  resolved 
iqmn  reoerving  his  dedsion,  bat  said  hia  improsrioa 
at  present  was  against  the  dlatlDction  bebreen  non- 
residence  before  and  after  the  Slot  July. 

No  dednon  waa  giren,  the^Hmtiny  amlBg 
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Jiendeitce  by  a  wife. 

Jl  VQt»  whm  tkt  wtft  tm^  rmthd  ui  thB  haut  wt< 
ftn'anrf 

mth  legiH  to  A  Totcv  DBined  Jos^  Bilton,  it 
ameared  uat  BUtoo  had  gone  to  Lancbetter  aa  a 
plateUver ;  bat  it  tnniinred  In  crosa>«xaminati<Hi 
that  hia  wife  lired  In  tin  hooM  Air  whkfa  be  Toted, 
and 

W11.LBS,  J.  obeerred  that  the  objection  must  fail, 
and  that  committees  had  retained  TOtea  on  far  leu 
rfMonable  groonda.  Beeidrace  by  a  wile  had  been 
eooacnwd  to  be  ri^tfol  residence. 

7Xe  vottum  rrtttwsdL 


ParodwU  rtUtf. 
Tke  receipt  0/ rduf  aJUt  At  Hit  Jmif,  aad  b^on  (Ac 

It  appeared  with  reference  to  the  class  of  TOten 
incapacitated  by  reason  of  tbeir  receiTing  parochial 
idief,  that  some  of  them  had  receiTed  reli^  dnring 
tiia  qaalifying  year,  between  Joly  1867  and  July 
1888,  and  others  reedred  between  the  Slat 
Aag.  and  the  time  (tf  TOtfng. 

WiLLKS,  J.  obeerved  lhat  hia  present  impression 
iraa  that,  with  respect  to  relief  reeeired  before  the 
Slit  Jnly  nothing  eoold  be  made  id  that  on  thepart 
of  the  petitionor;  hot  with  raepect  to  relief  received 
1wcwc«i  teflltt  July  and  the  date  (tf  eleotion,that 
Bug^  be  relied  upon  aa  a  legal  ine^mdty. 


BOBBKT  SlUTB'8  CaBH. 
CowAonse  and  land—Sqxirated  iif  fields. 

A  rote  wot  claimed  in  rsa^MCt  of  a  oowhimti  and  land, 
tie cowioKse,  homatr,fMi^  quiUatt  offfromtbe  land 
is  iMtarBeningfitJdt.  The  nariting  harnttm- tkaaUemtd 
Oevote: 

Sd4^  that  the  tkeition  mu  right. 

In  this  case  Robert  Smith  wanted  a  rerersal 
cf  a  decision  by  the  reviuDg  barriBter.  He  has  a 
CDwhoace  and  some  land,  and  be  bad  claimed  a  vote 
m  respect  to  his  occapation  under  the  old  Reform 
Act,  bat  as  the  cowhouse  and  the  land  are  lepa- 
tated  by  interrening  fields,  Smith's  vote  was  not 
illowed  ^3J  the  rerisinK  barrister,  and  it  was  re- 
fosed  for  Ifr.  Johns  at  the  election. 

03£atteg  contended  that  there  was  no  right  of 
my  across  the  Adds,  and  that  the  claim  coold  not 
be  sustained. 

WnxKS,  J.  ftoQgbt  the  Terising  bairister  was 
n^t  in  his  deciston,  because  the  boose  and  the  land 
were  ao  far  sopanUcd  that  ^  ooe  part  tit  tbe 
qnattflcatien  waa-ef  no  use  to  tin  otbor. 


Hiaaun*B  Gua. 

Panddal  relief. 

Avout'swifumi  tUirmwere  in  (As  mmbAoua^  tmd 
Uu  wife  Aad  eemmiltad  aduJterg  .- 

BM,  that  tKtauf  a  good  answer  aa  far  as  concerned 
(*e  fBife,  but  not  at  regards  (Ae  children. 

Objection  was  taken  to  the  vote  of  Peter  Huosley, 
who  bad  supported  the  leapondent^and  whose  wife  and 
children  were  said  to  have  been  in  the  workhouse  at 
the  time  of  the  election.  Theanswer  to  Uie  case  was 
that  the  wife  had  committed  adultery,  and  that  the 
husband  was  not,  therefore,  chai^able  in  respect 
«f  bar  baring  reeeired  parochial  reUtf  . 


W1LLB8,  J.  said  this  was  a  good  answor,  bnt  it 
did  not  apidy  to  the  children,  for  whom  the  father 
was  by  the  common  law,  aa  well  as  by  the  law  of 
nature,  reepcmsible. 

^eigh,  Serjt.  undertook  to  prore  tint  the  busband 
bad  sought  to  retain  the  children,  bnt  that  th^ 

won  Id  not  be  girea  up ;  and 

WiLiAs,  J.  said  this  would  be  a  complete  answer, 
but  iu>thing  short  of  it  would. 

The  voter  himself  was  called  to  gire  this  anawer. 
He  said : 

Hia  wife's  name  ms  8anh  Fnaoes  Hoaslar,  ud  that  li» 
WMa  Cunua.  He  bad  four  chOdren,  ased  about  fifteen,, 
twelre,  seven,  and  three.  He  had  put  awa7  bis  wifebecausa 
of  MtnlteiT,  and  when  she  want  Kwar  abe  took  two  of  the 
obQdien.  He  afterwards  Moertained  that  hia  wife  and  th» 
two  ohildren  had  beam  admitted  to  the  workhouse,  and  he 
had  endeavoured  hj  letter  to  obtain  hia  children  from.  th» 
woAhooM  anUioritlce,  but  had  reoeiTed  no  aunrar. 

WiLLBfl,  J.  said  be  could  not  satiafaotorily  decide 
t^e  case  without  seeing  the  letter.  If  the  man 
sought  to  obtain  his  childrMi  to  support  them  him- 
self, then,  under  the  peonliar  cirennutanoea,  th» 
rote  most  be  allowed.  He  must  wkj  that  he  could 
find  no  satisfactory  account  of  the  origin  of  the 
law  with  regard  to  the  bearing  of  pauper  relief 
upon  ToUng.  It  seemed  to  him  to  be  a  sort  of 
excrescence  upon  the  law,  introduced  by  the  good 
sense  of.  the  House  of  Commons,  but  when  iotro- 
doced  he  coidd  not  make  out.  It  was  settled,  how- 
ever, the  Befonn  Aot,  and  he  must  tioat  it  as  a. 
positiTe  rule  of  law. 

Subsequently  the  letter  demanded  was  produced,, 
but  it  did  not  clear  up  the  doubt  that  existed,  and 
his  Lordship  suspended  judgment. 


We  here  give,  as  perhaps  the  attempt  most  nearly 
successful  to  prove  corruption  uainst  a  member 
personally,  the  evidence  of  Jane  Causfield,  the  wifo 
a  voter.  She  said : 

niat  idie  lived  at  Kompton,  and  that  In  1888  a  nieoa 
of  land,  which  fast  biuband  had  ooon^ed,  wu  taken  from 
Urn  by  the  owner,  JaokaoD  SMsts.  Prevloiia  to  the  eleo- 
tlon  laat  vw  Bb.  HnttoB,  Ckpt.  SobartaoB.  Osone  ClRike» 
and  Balidt  Fancdt,  oanM  to  wftn  bib's  hotue.  lu.  Hatton. 
asked  whether  her  bnaband  would  give  him  Us  vote,  and 
witness  repUed  that  she  wonld  not  wonlae  that.  ClaTlte  left 
VLt.  Hattcm  np  to  witnoi,  miA  said,  "  Thla  Is  fbe  womaa 
that  haa  acted  bloe  i  BheBBsaottwoorOiresMi^arBTotea 
before,  and  she  will  reiy  soon  fetch  him  round."  Witaasa 
deoUned  to  aooede,  bnt  TSx.  Hatton  took  bar  hand  aada^, 
"  Xn.  OB«BflaU,tf  joafstehUmtoaBdlwUlKiveyaaUt 
0' bad  aad  a  oow  too."  Witnan  mkl,  "I  don't  know  bow 

ahna^awfl  will  vote ; "  and  aba  toraed  to  Mr.  Clflfke  aiul 
I, "  George,  do  7a  want  aaothar  trip  to  London  F"  Eba 
hadneardlxiatlb.  C3arkaw«nt  to  Lcnidonon  Aeooeatfon 
of  the  fonrner  MHttoa.  He  replied  to  her  that "  it  wonld 
have  to  be  aetued  fai  NortbaUertou  this  time." 

As  to  this  evidence  the  respondent  was  Bubse- 
qoentiy  called  and  said : 

He  bad  never  held  ont  kbj  piondae  to  anyone  to  vote  for 
him;  Bor  badhe  anthoiiaea  an;  person  to  do  tUa,  andwu 
not  aware  that  any  person  had  done  ao.  He  rameatSierad 
eallin^  upon  Mrs.  uana&eld  at  Brompton,  and  Hr.  Clarke 
was  with  bim.  Hrv.  Cansfleld  seemed  to  be  labouring 
under  some  grievanee,  aad  she  tried  to  draw  him  into  & 
room  aa  If  ahe  wanted  to  talk  it  over  prlTat^,  but  he  would 
not  go.  He  did  not  reoolleot  Mr.  Clarke  eajing,  in  intro- 
dueing  him  to  Mra,  Cansfleld,  "  This  is  the  woman  that  la 
blue;  iba  has  sot  natwoorthree  blue  votea  brim;"  and  he 
bad  never  told  bar  that  if  ahe  would  fetoh  her  hnsbuid 
round  he  would  give  hei  a  bit  of  land  and  a  cow  too. 

In  crosB-ezamioation,  the  respondent  stated  that 
he  dared  say  Mrs.  Causfleld  might  have  said  that 
she  thought  her  husband  would  not  vote  at  all,  in 
consequence  of  the  way  in  which  he  had  lost  a  bife 
of  land ;  but  he  had  never  offered  to  give  them  a 
bit  of  land  in  return,  nor  had  be  made  a  promise  of 
any  kind  to  them. 

George  Clarke,  fanner,  who  was  present  at  the 
interriew  with  Mrs.  Cai^^d^^<|(«@Q^eJ^ 
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evidence  of  the  respondent  as  to  wbaC  then  took 
place.  He  stated  positively  ttiat  no  promise  was 
erer  made  to  Mrs.  Caasfield  to  iadace  her  to  influ- 
ence her  haslmnd. 

Tbe  other  evidence  aufficieatlj  appears  ia  the 
jndgment: 

WiLLBS,  J. — The  scrutiny  is  over  In  favour,  so 
far,  of  the  sitting  member,  and  it  only  remains  to 
determine  whether  the  election  is  void  or  not.  I  do 
not  know  that  I  am  called  upon  to  go  through  all 
those  points  which  were  reserved  upon  the  scrutiny, 
becHise  I  have  given  credit  for  the  purpoie  of  deter- 
mining whether  It  woald  Iw  useful  to  ivoceed  far- 
ther with  the  scrutiny  for  all  the  votes  that  could 
be  obtained  by  the  petitioner  upon  the  moat  favour* 
able  view  of  the  cases  presented.  I  believe  that  I 
should  not  be  assisting  anybody  if  I  were  to  express 
an  opinion  upon  them,  although  during  the  even- 
ing I  passed  through  my  mind  the  eases,  and  looked 
up  again  those  cases  huore  tbe  committees  bearing 
upon  them  ;  but  I  think  it  would  be  pedantical  to 
give  an  elaborate  judgment  upon  a  scrutiny  which 
has  turned  out  to  lie  abortive.  I  can  only  say, 
assuming  that  I  were  in  favour  of  the  petitioner 
upon  all  the  cases  presented  io  the  course  of  the 
scrutiny,  there  would  still  rem^n  a  balance  in 
tKfonr  (rf  the  sitting  member,  and  the  only  question 
is  whether  the  election  of  the  sitting  member  was 
Toid  upon  any  of  the  grounds  which  vitiate  Farlia- 
meotary  elections.  It  is  now  so  well  settled,  and  I 
think  I  may  say  accepted  by  tbe  profession  and  the 
public,  that  a  Parliamentary  election  is  r<aA  if  tbe 
member  or  any  agent  of  ue  member  is  guilty  of 
any  corrnpt  practice  in  tbe  course  of  the  eleeoon, 
that  it  is  only  necessary  to  state  that  that  is  the 
principle  upon  which  the  person  sitting  here  ought 
to  decide  the  prayer  of  tbe  petition,  that  tiie 
election  should  be  held  to  be  void.  I  have  already 
stated  my  opinion  that  it  is  not  proved  that  Mr. 
Hutton  was  guilty  of  any  corrupt  jnetice.  The 
corruption  charficd  against  him  was  a  promise 
attributed  to  indiscretion,  bat  which  I  could  hardly 
characterise  by  so  mild  a  name  if  he  really  gave  it 
to  Mrs.  Causfleld,  that  she  should  have  land  and  a 
cow  if  she  got  her  husband  to  vote  for  Hutton.  Of 
course,  if  Uiat  promise  was  given  it  was  grave  mis- 
conduct, and  such  as  Mr.  Hutton,  even  at  his  age,  I 
thlitk,  must  be  perfectly  aware  was  grave  misoon- 
duct,  and  would  defeat  the  election.  Bat  I  may  say 
with  respect  to  Mrs.  Causfleld,  that  I  am  perfectly 
satisfied  that  her  wish  was  father  to  the  thonght, 
and  uot  anything  that  she  really  heard  from  Mr. 
Button.  The  most  charitable  view  towards  her 
vould  be  to  suppose  that  the  construed  the  ordinary 
politenen  of  a  candidate  towards  the  womankind  in 
the  house  where  he  went  to  canvass,  to  be  an  assent 
not  to  anything  she  asked  for,  but  to  something 
that  she  had  very  strongly  in  her  mind  a  desire  to 
get,  and  either  has  persuaded  herself  she  asked  for, 
or  has  made  up  her  mind  to  assert  that  she  asked 
for.  Her  evidence  is  either  evidence  inaccurate  or 
evidence  false ;  I  am  satisfied  that  it  was  one  or  the 
other,  and  that  the  charge  against  Mr.  Hutton  ot 
personal  corruption  in  the  election  altogether  failed. 
Then  there  was  a  variety  of  charges  of  bribery 
against  agents  of  Mr.  Hutton,  beginning  with  the 
case  of  the  ragman,  who  spoke  of  being  promised 
by  a  person  named  George  Clark  that  he  should 
have  his  rags ;  and  there  followed  a  variety  of 
witnesses  who  spoke  with  more  or  less  clearness, 
either  in  affirming  or  in  denying,  for  some  of  them 
denied  that  which  they  were  called  upon  to  affirm, 
that  promises  or  hopes  were  held  out  that  benefits 
might  be  ubtained  from  Mr.  Hutton  in  the  way  of 
land.  One  of  the  wttnesdcs  was  Ann  Mark,  whose 
f>ti<e  wa-i  disposed  of  incidentally  in  the  course  of 
t'-i>  dny.   But  I  think  with  respect  to  evidence  of 


that  class  that  the  judge  before  defeating  an  elec- 
tion ought  to  be  very  sure.  I  ought  not  to  say  very 
sore,  but  ought  to  be  sore  ;  he  ought  to  hare  rea- 
sonable assurance  that  there  really  was  a  bribe  held 
out,  or  promise  of  some  particular  benefit  to  the 
voter  in  case  he  vnted  ta  abstained  from  voUng  t 
and  be  ought  to  be  sure  that  those  general,  ana, 
very  often,  more  often  than  not,  exaggerated  com- 
meodaticns  of  the  wealth,  and  the  liberality  and 
other  qualities  of  the  candidate,  have  not  been 
construed  or  tortured  by  the  particular  witness 
into  a  pnmiise  of  some  special  benefit  to 
himself.  Of  course  die  whole  oonstituesey 
ought  to  choose  tbe  beat  man  for  their  member, 
and  yet  tbey  have  a  right  to  choose  the  best  man, 
not  only  for  the  council  of  the  nation,  bat  also  with 
reference  to  the  neighbourhood  itself,  and  with 
teference  to  the  special  interest,  I  may  say,  of  a 
paternal  character,  which  the  member  may  take  ht 
his  constituency,  iniich  a  member  often  takes,  and 
which  disi^ays  Itsdf  io  various  ways ;  in  tbe  wqr 
of  pecnniuy  benefit  for  public  objects,  subscriptions 
to  charities,  looking  after  poor  people,  and  so  on;  a 
general  benefit  to  people,  whether  they  were  blue  or 
yellow,  as  soon  as  the  excitement  of  the  election  is 
over ;  and  the  judge  ought  to  be  satisfied  in  bisown 
mind  that  conversation  out  of  which  a  bribe  is 
sought  to  be  extracted,  the  promise  of  some  valoa- 
ble  consideration  for  voting  or  not  voting,  really  had 
a  special  character;  that  it  was  not  a  mere  geoenl 
commendation  of  the  member  u  being  a  good  maa 
for  the  place.  I  must  say,  taking  the  evidence  upon 
the  one  side  and  upon  the  other  t<^eUier,  I  cauitot 
bring  my  mi&d  to  tbe  concluaion  that  in  any  one 
instuioe  an  agent  of  Hr.  Hutton  did  make  a  pro- 
mise of  a  corrupt  diaracter  to  a  voter  at  the  sec- 
tion ;  it  certainly  has  not  been  proved  to  my  satis- 
faction. When  I  say  of  a  corrupt  character ;  I  call 
everything  of  a  corrupt  character  that  has  a  tendeocy 
to  influence  a  man's  vote  with  reference  to  mere 
lucre,  instead  of  honest  considerations,  ioclndiiqc 
oontidetaUMDS  oi  tbat  legitimate  influence  which  I 
have  already  stated  it  is  impossible  to  exclude,  and 
which  the  attempt  to  remove  by  law  I  believe 
would  probably  turn  out,  I  am  sure  would  turn  oat, 
to  be  very  ineffectual,  because  it  is  part  of  the 
nature  <^  things,  which  the  law  has  to  deal  with 
and  to  regulat^  and  vhich  it  cannot  alter.  Then  I 
pass  over  the  bead  of  corruption,  which  one  has  hsd 
to  consider  in  other  places,  that  of  treating,  by  say- 
ing that  in  only  one  instance  has  there  been  a  sug- 
gestion of  any  treating  in  this  place  ;  that  rUss  of 
beer  and  cigar  which  we  heard  of  to-day  X  think 
were  the  only  bodily  forms  which  the  treating  took. 
There  was  a  suggestion  of  it  at  o&e  period  of  the 
proceedings,  I  think,  but  only  a  su^i:estioti,  in 
order  to  withdraw  any  chaige  founded  upoii  it 
Now  I  must  be  allowed  to  say  upon  this,  that  then 
is  moderation  in  all  things,  and  there  ought  to  be  t 
moderation  even  in  one's  desire  to  sweep  away  the 
corruption  which  is  allied  to  be  so  prevalent,  bat 
which  in  many  of  the  places  I  have  Tinted,  ea- 
tainly  including  Northallerton,  has  been  rather 
thought  of  by  the  suspicious  than  established  by 
any  proof.  '[Htere  is  some  moderatiQu,  and  I  think 
if  I  were  to  take  serious  notice  of  the  cigar  snd 
glass  of  beer  given  some  time  before  the  electioo,  I 
should  not  leave  a  good  character  for  wisdom  behind 
me  in  Torkshixe.  It  was  no  corrupt  treating.  Then 
I  go  on  to  the  case  of  intimidation,  and  I  quits 
agree  with  what  was  said  by  my  brother  O'Brien,  si 
to  intimidation.  It  probably  ia  not  the  most  dan- 
gerous form  of  corruption,  because  if  it  is  carried 
into  effect,  it  is  sure  to  be  proved  by  the  victim  of 
it,  and  in  two  signal  Instances  in  tiie  course  of  the* 
election  jnoceedings,  the  elections  have  been  K* 
aside  upon  the  ground  of  intimidation,  in  the  font 
of  workmen  being  turned  away~bi>cause  tfiey  chose 
Digitized  by  ^LiOOQlC 


Sopt  J4,  MM.] 


THE  LAW  TIMES  REPOBTS.-YiiLXXUV.B.-lir 


Hbhsfokd  EuKnKm  FsnTHm. 


to  hare  different  political  opinions  from  their  mas- 
ters,  or  from  the  maoagera  under  their  masters. 
HiaC,  of  course,  the  law  will  not  tolerate. 
The  law  will  not  tolerate  that  a  man  should 
tyranntae  over  the  opinions  of  other*;  and  if 
an  agent  of  the  candidate  ii  guilty  the  miscon- 
duct of  doing  BO,  the  candidate  cannot  retain  his 
«eat,  eren  though  he  himself  be  entirely  innocent  of 
anjr  interference  in  the  matter,  and  even  though  it 
•hould  turn  out  that  it  had  no  real  effect  upon  the  ! 
majority.  Cormptioo  in  any  form  is  odious, 
cormptioo  in  that  form  is  detettable.  Only  a 
rofcue,  as  a  rale,  can  be  bribed ;  he  is  a  logue  by 
accepting  the  offer,  but  an  honest  man  may  be  in- 
timidated. It  is  sufficient,  however,  to  say  that 
the  law  is  such  that  if  you  prove  intimidation  by 
an  agent  you  defeat  the  election.  In  this  case  inti- 
midation ia  said  to  have  been  practised  upon  the 
Toter,  Mr.  Stublnngi.  Mr.  Stnbbings  does  not 
appear  to  bare  been  intimidated.  He  appears  to 
faaTe  given  his  Tote,  as  he  finely  made  up  his  mind 
to  do,  for  the  yellow  party.  Bat  if  a  person  who 
tried  to  intimidate  him  turned  out  to  be  an  agent  of 
Mr.  Hutton,  even  though  the  intimidation  were  not 
■acoeasfol.  it  would  defeat  the  election.  The  real 
qoeation  is,  whethsr  Curry  or  any  of  the  other 
petwina  irho  formed  nurt  fji  the  congregatiou  of  Mr. 
Stnbbingi,  did  cast  mtimldatiui  mton  him.  Carry 
did  canrast  for  Mr.  Hutton. 

(TMt^Bi^f. — ^nnre  ia  no  proof  of  Cony  can- 

In  reply  to  the  judg^  Mr.  Hntton  said  that  Carry 
£d  not  canvass. 

WiLLBS,  J.— I  suppose  I  rather  assumed  it  in 
cQQseqnence  of  the  evidence  not  being  stopped  ;  but 
in  the  view  I  take  it  is  not  material,  and  probably 
in  the  Mr.  O'Malley  took  it  is  not  material. 
Oertain^  this  ia  tha  first  time  I  have  heard  that  the 
artdeoee  aa  to  Carry  was  o^ected  to  on  the  grouod 
thst  be  was  not  an  agent.  I  was  rather  assuming 
feira  to  be  an  agent,  and  I  tboaght  one  of  the  wlt- 
nesae*  had  stated  that  he  canvaMed. 

O^MaUof.—lt  would  not  be  an  objection  to  his 
avidMice. 

WiLLsa,  J.— What  do  you  say  was  the  evidence  ? 

(/Briat^  Seijt.— I  do  not  say  that  we  affected  Mr. 
Hutton  with  any  agency  upon  the  part  of  Curry. 

Wecub,  J.— Then  this  ought  not  to  have  been 
iotrodueed  at  all  into  the  first  part  of  the  case. 
^Diia  really  is  disposed  of  with  the  scrutiny.  It 
would  have  been  a  serious  error  on  my  part  if  I 
were  going  to  deal  with  Uie  act  done  as  being  an 
act  affecting  the  election,  to  take  it  even  upon  the 
ailencw  of  counsel  that  Curry  was  agent ;  but  I  have 
been  rather  assuming,  as  Curry  was  not  stated 
point  blank  not  to  be  the  agmt  in  the  previous  part 
of  the  case,  that  be  was  one  of  thoae  persons  who 
was  aaid  to  have  gone  abont  eanvasaing  with  Mr. 
Button.  Then  it  passed  m6  sjJmlio.  I  will  finish 
what  I  have  to  say  upon  the  assamption,  for 
argument  sake,  that  he  wait  the  agent,  because  that 
ia  the  view  I  have  been  taking  of  the  case.  I  have 
ascladed  Ooldsborongh  from  the  case,  because  I 
think  Goldaborougb,  upon  Stubbings's  own  account 
the  matter,  did  not  intimidate  him  in  reference 
to  his  vote  at  aU.  He  objected  to  his  allowing  the 
schoolroom  to  be  used  by  one  political  party 
whether  that  was  a  reasonable  or  an  unreasonable 
objection— I  am  inclined  to  think  it  was  a  reason- 
able objection — it  certainly  does  not  appear  to  me 
to  come  within  the  5th  section.  But  with  respect 
to  Cony,  assuming  that*  he  were  an  agent  for  Mr. 
Hatton,  I  am  called  nptm  to  decide  that  Mr.  Stub* 


bings'a  account  of  the  matter  is  correct,  that  Curry, 
without  any  reason  whatsoever,  except  Uie  desire  to 
serve  the  political  party  to  which  be  belonged, 
threatened  Mr.  Stubbines  that  he  would  give  up  his 
pew  in  the  chapel  if  he  Toted,  according  to  hia 
conscience,  for  the  yellows,  if  he  did  not  rit  stilL 
If  that  were  eo,  I  desire  to  say,  as  at  present  advised, 
I  should  have  held  it  to  be  a  case  of  intimidation 
within  the  6th  section,  and  should  have  thought  it 
!  necessary  to  go  back  through  the  notes  for  the 
purpose  of  satisfying  my  mind  whether  there  was, 
as  I  had  supposed,  any  evidence  which  would  justify 
me  in  holiuag  Gurry  to  be  an  agent  (I  think  not 
after  Mr.  Button's  statement,  to  which  I  give  entire 
credence),  or  whether,  on  the  other  hand,  I  should 
take  Curry's  account  of  the  matter,  and  conclude 
that  what  passed  between  him  and  Stnbbings  was  not 
really  an  act  of  intimidaUon  on  the  part  of  Curry,  or 
sointended;  that  it  waa  not  a  tyrannical  intwfwenee 
with  another  man's  vote,  bat  tiiat  it  waa  a  reso- 
lution come  to  by  bim  in  honest  anger  at  Stubl^ng*^ 
for  having  changed  his  mind  as  to  sitting  attll 
which  Curry  alleges  he  had  undertaken  to  do. 
Carry  states  that  what  took  place  was  no  intimida- 
tion at  all  on  bis  part,  but  that  it  waa  a  thing  done 
in  anger,  whether  reasonable  or  unreasonable,  in 
consequence  oi  Stnbbings,  as  he  thought,  behaving 
in  a  shifty  mannw.  And  without  justifying  Curry, 
because  a  man  has  quite  a  right  to  change  Us  mind 
as  to  whether  he  will  vote  or  not  up  to  the  last 
moment ;  but  without  justifying  what  Curry  did,  I 
do  not  think  I  ought  to  oome  to  the  cooclasioa 
against  him  that  he  really  meant  it  as  intimidaUau. 
It  wai.  I  must  use  the  eqiression,  a  sqm^ble  in  tha 
congregation,  without  any  thought  of  intimidation 
upon  the  one  side  or  upon  the  other.  I  must  deem 
and  determine  that  John  Hutton,  the  member  whose 
election  is  complained  of  by  the  petition,  was  duly 
elected  and  returned,  I  must  report,  that  no  can- 
didate at  the  election  ia  shown  to  have  been  guilty 
of  any  corrupt  practices,  and  that  there  waa  no 
oomipt  practice  at  tiie  election  with  the  knowledge 
and  conaent  of  either  candidate.  And  I  mntt  far- 
ther report  that  no  corrupt  practices  extensively 
prevail^  and  that  there  is  no  reason  to  suppose 
that  corrui^  practices  extensively  prevailed  at  the 
election,  with  regard  to  coats,  I  see  nothing  to 
exempt  this  case  from  the  general  rule. 

Agents:  T.  T.  Trevor,  Quisboroogh,  and  W.  IK 
TroUery  Bishop  Auckland. 

HEBEFOBD  ELECTION  PETITION. 

March  12,  IS,  14,  W  15. 
(Before  Buoebdbh,  J.) 

Treating — "  Oyrrvpth/*' — Agenty — Evideaoe — Mmk^ 
eipal  tkctioa — Bribery— Fractice-'Co^ 

To  act  cormpilv  in  cotmaBtion  mth  on  tlection  ts  to  db 
mmuthiiy  wMBft  is  contrary  to  the  intention  to  the  Act 
of  Fiirltanmt. 

There/ore  the  giving  of  mtat  and  drink  to  be  corrvpt 
must  be  done  with  the  intention  of  injlaeneing  an 
election  generaUf/,  as  by  aequirii^  m^ularitg,  or  bjf 
inducing  a  voter  to  vote  or  refrain  from  w^ing. 

There  ia  no  precise  nUe  by  which  agencg  can  be  deler- 
mined;  but  even/  bit  oj  canvassing  and  acting  for  a 
candidate  is  evidence  to  show  agency.  If  a  parti- 
cular comq}t  act  does  not  come  within  the  category  of 
acts  done  ^  an  agent  the  candidate  wtndd  not  M 
affeetedy^  though  the  ptrmu  corruptly^  actinQ  had  been 
cawaastHg  Ms  fowa  or  speaking  on  his  tide. 

H.  tmu  asked  by  the  o^eat  o/'  the  cani&his  to  etuwui 
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Mdd^  that  that  woM  wtf  tnhs  him  a  gmml  agmt,  to 
that  for  asj/UtiMg  dat  h»  vt^pAi  th  tkt  em^data  woakt 
be  madt  mpotmUe. 

H.  tjave  a  breakfast  before  the  pofHng,  to  wfticA  tie 
whole  town  was  invited.  Everybody  wa*  iitvited  to 
come  nntl  have  drink  there,  vehiSes  wen  provided  to 
carry  voters  to  the  poll,  and  some  were  actually  so 
•  conveyed.  On  the  dcm  of  the  election  the  eandiaates 
wrote  and  thanked  H.  (one  of  them  in  the  warmest 
terms)  for  what  he  had  done : 

Held,  that  this  went  a  amsidertdtle  way,  though  it  was 
aol  coMcbuivt,  to  show  that  B..hadbaat  adopted  as  an 
offtat  to  a  great  extent. 

S.  was  aUo  seen  canvoMsina  i»  eaa^miig  wiA  A,  a  n- 
oogmsed  agent  of  the  earmdataa : 

Sdd  that  this,  taien  in  connection  with  the  above  facts, 
was  not  eenaiuive  to  establish  generai  agenty. 

But  it  was  farther  joroved  that  rommitttmm  brtmaht 
voters  to  H.'s  bnai^ast ;  that  B.  hod  spolem  of  him 
after  the  elaction  as  haoiag  done  much  good  eennce. 
Aiidit  was 

Bdi  that  aR  those  dramuttatees  taken  togeAtr  to  eon- 
neeted  H.  with  the  eandidatet  at  to  eaate  their 
eleetioR  to  bt  voided  hg  rBOMNi  of  tAe  conupt  tteattng 
hgH. 

£-a  town  coundUor  goat  sums  of  moaq  to  voters  who 
had  supported  hin  at  the  mumeipid  contest.  But  it 
appeared  that  they  intended  to  vote  as  tha/  did  vote. 

Held,  that  aUkough  this  was  on  impn^er  practice,  it 
mild  not  be  smd  that  the  votes  had  beta  bought  for 
the  ParHamentary  contest,  and  that  it  was  not  briliry. 

At  a  meeting  of  Parliamentary  eleetor»  held  at  a  public- 
houK,  R.  gave  a  quantity  of  drink.    He  said  that  he 

C:  it  because  he  was  asked  for  it  etnd  becattse  he 
been  recently  elected  counaUor  of  the  ward  : 

Held,  that  had  this  stood  ahne,  dte  conclusion  mmt  have 
been  that  li.  acted  with  a  corrvpt  vUeation. 

In  the  bribery  particulars  184  cases  werevMt  dams.  On 
five  only  was  evidence  gvten,  and  thegfaiki.  It  was, 

therefore. 

Held,  that  although  the  petitioners  had  mecaedadt  each 
party  should  bear  their  own  costs. 

The  court  refused  to  separate  the  costs  and  to  give  the 
petitioners  the  costs  oj  the  cases  of  treating  which  had 
been  established, 

ThU  was  a  petiUoa  againat  tbc  return  of  Messrs. 
CUre  and  Wyllie,  the  Liberal  sitting  members.  Sir 
R  Baggallay  and  Major  Arbuthnot  were  tbe  de- 
feated CoDNrratire  candidates. 

Price,  Q.  Dowdawdl,  and  G.  Broamt  were  for 
the  petitloDeri ; 

Amff,  Q.  a  and  OUmdos  Lri^  mm  lor  Mx. 
Ctin;  and 

Parryt  Serjt.  and  J2tfUoiw  for  Mr.  Wyllte. 

As  stated  in  the  judgment  the  case  rested  nalDly 
on  the  allegation  of  treating,  the  ptincipal  witnesa 
being  Mr.  John  Harrison.    He  said : 

Ha  gare  a  bvMkfcsl  on  th«  nomine  of  tbe  polL  ffis 
muriagfl  ooeunred  on  the  2Sth  Aufr-.  whsu  pneentatioiiB 
were  nwde  to  blm  by  tbe  men  employed  by  him.  and  to  hia 
wife  by  the  railway  workman,  and  on  hia  retuni  in  the 
middle  of  September  be  intimated  bis  Intention  to  glre  the 
men  a  feaat  in  return.  There  was  notbiDg  to  prerent  hia 
giriag  tbe  foaat  befcve  Nor.  17,  buc  he  fixed  that  day 
beaanae  ha  knew  it  would  be  an  idle  day.  He  told  tbe  men 
thajr  might  bring  a  few  friesda  with  them.  He  expected 
•bont  fortr,  bnt  altogether  about  eerenty  came.  Heat, 
riUD,  biandy,  and  half  a  doxen  of  wine  were  supplied.  They 
began  about  halt-past  aeren  o'clock,  and  waa  aD  cleared 
awH  by  twelve  o'elock.  William  Lewis  waa  brought  to  tbe 
faaatbyoaeof  theiiiTltadgneata.  Heard  that  be  »•  hdp- 
leaaly  drunk,  bat  did  not  aee  him.  Tin  wttasM  acUM  tJ»t 


be  ordered  a  break  and  three  omntbusaaa  on  tbe  poQng-day 
and  drove  eome  to  tbe  poll,  remaining  on  the  box  m  tw 
break  while  they  went  Into  tbe  polling-booth.  There  were 
aeveral  ConserratiTe  votera  among  hu  gueata.  He  knew 
of  three  who  vot«d  for  the  ConaemtlTe  party.  On  hia 
oath  be  declared  that  the  breakfaet  waa  not  girea  to  in- 
fluence the  voters  to  vote  for  Cllre  and  Wyllte.  He  was 
liberal  in  principle,  but  did  not  know  either  Mr.  Clire  or 
Hr.  WylUe  paraonaUy.  Waa  not  on  the  Libeial  oomnittee, 
and  only  attended  at  the  oommittee-room  on  one  or  two 
occasions  for  the  purpoae  of  making  inquiries.  He  reoeived 
a  book  from  Edwards,  tbe  clerk  to  the  Liberal  committee, 
containing  the  namea  of  sBoh  of  hia  men  aa  ware  To4era. 
He  used  to  refer  to  it  at  borne  to  see  who  were  votara,  bat 
be  did  not  uae  the  book  for  the  purpose  of  canvasung. 
The  book  had  been  deetroTod  acme  time  ago,  with  other 
waate  paper.  He  had  aeoompanied  Mr.  J.  Boeley  (an 
acknowledged  agent)  ones  or  twloe  when  he  waa  casvaaaiDg. 
He  raoelvod  latteia  from  Mr.  WyUie  and  Mr.  Clive,  tl^nk- 
ing  him  for  tbe  support  he  bad  gtraa  tlwm  at  the  alaetioB. 
Botb  letters  were  deatroyed. 

Cross-examined : 

At  the  time  of  the  election  he  employed  in  Hereford  a 
dosen  men,  or  more,  beaidaa  thoee  empfoyed  out  of  Here- 
ford (who  waremorethan  100).  Boaidea  his  own  men,  some 
of  his  private  friends  Joined  in  the  presentation  to  Mm  on 
hlamantego.  One  of  theTebiclei>  dwrged  tobimbadbeea 
ordered  J.  Bussell.  Witness's  brother  told  him  to  order 
it.  In  evetytbing  that  he  did  In  reference  to  tbe  election 
be  acted  aa  a  Tohutaer.  Out  of  the  doaen  men  employed 
by  bim  at  Hereford  there  wem  aome  votora.  He  never 
asked  the  men  if  they  were  voters.  He  wanted  to  know 
which  of  bis  men  were  roters,  and  Mr.  Edward*  waa  to 
aeeertoin  that  tm  him.  Basidsa  the  lettara  of  Hr.  Clire 
and  Mr.  Wyllia,  he  alao  dMtooyed  two  Isttara  of  Mr.  V. 
Bodenham  on  the  subject  of  tbe  election.  Drove  tbe  break 
to  the  Kerry  Arms  on  tbe  day  of  tbe  poll  several  times. 
There  were  men  in  the  break,  and  they  draok  with  bim 
there.  He  did  not  take  tbem.  Tbej  were  in  tbe  break  and 
drove  tbe  break.  He  aaw  a  placixd  at  the  Kerry  Ann, 
"Wyllie  and  Clive'a  Committee-room,"  but  he  did  not 
know  that  there  waa  a  oommlttee-room  there.   (A  photo- 

Saph  of  the  Kerry  Arms  with  tbe  placard  on  it  produced.) 
a  brought  a  lot  of  voters  to  the  poll  at  half-past  nine,  a 
aeoond  batch  at  11,  and  UxA  each  lot,  first  to  tbe  Eeity 
Arma  and  then  to  his  houae  at  Holmer.  He  took  a  third  lot 
to  the  poll,  and  then  took  them  back  to  Us  own  houae.  His 
house  waa  deazed  by  1  o'oloek.  With  regard  to  tbe  lettem 
from  the  sitting  mambera  after  tbe  eleotlon,  tbe  witneas 
admitted  that  aomething  like  the  f ollowliw  pasMga  occurred 
in  Mr.  Wyllie'a  letter :— "  If  there  ia  one  person  more  than 
another  Uiat  I  am  indebted  to  for  mv  return.  It  ii  jon." 
Mr.  GUve'a  lettar  was  more  moderate  in  obazaotar. 

Re-examined ; 

There  were  about  a  dosen  non-votera  at  the  breahtat. 
He  never  received  a  circular  to  attend  any  committee 
making. 

Mr.  Bostock,  foreman  to  Mr.  Harrison,  gave  some 
oorroborative  evidence  as  to  tbe  breakfast. 

John  Baldwin,  one  of  Mr.  Harrison's  workmen, 
said  Mr.  Bwtoek  told  him  <rf  tbe  dagr  vben  the 
"blow  out"  waa  flxadfor.  He  tookanother  man 
with  him. 

Qeoi^  Bocbe,  another  workman,  took  fiieoda 
with  him  to  the  feast  and  did  not  know  their  names. 
Tbejr  were  lodgera. 

Two  other  witnoBsea  gare  similar  eTidenee. 

George  Prosier  added  to  Ae  faoli  alnedr  aanmtad 

tiiatatthehRakfast  the  healtha  of  the  bride  and 
biid^rotmi,  and  of  all  ItM  alaotion  candid^ee,  were 

glTWI. 

The  two  sitting  members  were  then  called  to 
explain  the  origin  of  their  letters  to  Mr.  Hanisoo. 

Mr.  CiiTe,  MJ*.,  said  that  aftar  the  eleetioo  Mr. 
Bodenham  (hia  agent)  gave  him  a  liat  of  penoni 
who  had  hemi  aetire  in  ptomoUng  hia  ekelioa.  Mr. 
Bodenham  rqveeeoted  to  him  that  tben  were  some 
ei^teen  or  twenty  persons  whom  he  onght  to  thank 
for  taking  an  intereat  in  tiie  election.  Mr.  Cli^ 
aaked  him-for  a  list  of  those  persona,  which  Mr. 
Bodenham  supplied,  sajring  it  waa  a  list  of  persooi 
to  whom  be  waa  vnder  obligation  for  aaristanov 
"aetire  aailatanoe  if  you  Uke^"  He  (Mt.CUtc) 
bad  not  paid  one  fivthing  more  than  what  had  beta 
returned  as  his  election  expenses,  nor  did  be  intend 
to  pay  more. 

Price  ditaTowed  any  intention  of  imynting  pA^ 
amal  ooirnptioD  to  tlM  aitUng  mndMirL 
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Mr.  Wyllie,  ALP^sud: 

Hs  nercr  heud  of  Um  breakfiat  at  Ui.  Hvriwn'a  antil 
■ftertlie  petition  ma  sUrted.  Ha  oa.in«  down  to  the  Bunt 
Qobball  m  Jmniut.  and  naxt  daj  Kr.  Bodenbam  told  him 
Oat  tliU  bwwfcfMt  wma  ihm  baaia  of  the  petitioB.  He  know 
aotUpg<a  tha  tr— fcfwrt  at  tb»  tfaae  that  ha  note  to  Hr. 
Bairiaon.  The  cureamatanoes  under  which  lie  wrote  to 
Mr.  Harriaoa  were  difibrent  front  tboaa  when  Mr.  ClivQ 
wnte.  After  Uia  poUia^  waa  over  there  waa  a  dinner  at 
the  Qnan  Dngon.  At  that  dinaar  he  heard  that  a  nan 
DBmed  Haniaon  bad  done  him  good  larriee,  and  ha  wna 
HBCh  BtnuA  with  the  fact,  aa  he  had  never  heard  of  him 
Mtore.  Hia  ide«  wm  that  he  had  done  it  for  love  of  the 
libeial  caiiae,  and  he  wnta  to  Mm  a  raej  warm  and  very 
eatho^atie  letter. 

Crow -eMinineJ  bj  iVtles.- 

He  only  haazd  that  he  had  brought  vp  Totera  to  the  poll. 
That  wuB  the  only  Und  a<  HrrloB  ItaatlM  bad  hMid  Mr. 
Haniaon  had  pertormad. 

Marok  15.— BLACKBTTKir,  J. — do  not  think  that 
I  need  take  any  farther  time  to  consider,  because  I 
hare  had  an  opportunity  of  looking  over  the  notes, 
and  harinfE  had  my  attention  called  to  a  conaider- 
abk  part  of  the  evidence  now  on  each  side  in  detail, 
I  am  now  as  fully  prepared  to  express  my  otuaioa 
upon  tliia  case  as  I  should  be  at  any  other  time. 
First  of  all,  I  vUl  state  at  onoe  that  there  has  not 
been  any  attempt  to  show  that  the  candidates,  per- 
sonally, have  been  parties  to  anything  that  has  beat 
maag  here  whatever;  and,  indeed,  the  evidence  leads 
me  to  the  couclasion  that  this  is  one  of  the  cases 
vliere  it  is  not  so  much  the  fact  that  the  candidate 
cones  down  to  the  boroogh,  as  that  the  local  Inte- 
Rst  in  the  borongh  brings  tamiA  the  candidate ; 
so  that  this  really  is,  aa  it  seems  to  me,  a  case  in 
which  the  candidate  is  standing  on  the  local  influence, 
sod  for  thoae  who  bring  liim  forward,  and  who  are 
active  for  him  in  that  way,  the  candidate  is  as  much 
mpooaible  as  if  they  were  bis  i^nta ;  but,  perhaps, 
it  isa  nune  accurate  phrase  to  call  them  his  con- 
tftants  than  to  call  tbem  his  agents,  though 
"agnt"  is  the  phrase  which  has  been  always  ased. 
aod  ^idt  we  must  therefore  take.  Kow,  first, 
ttsre  m  cotnplaiats  made  here  on  the  ground  of 
Iiri&i>i7,  on  the  ground  of  undue  influence,  and  on 
thr  gmvcad  of  treating.  As  to  those  com[dainu 
Rlaibig  to  biibeiy,  I  tiiink  that  no  cue  of  mdbery 
hss  been  made  oat  in  a  way  which  would  at  aSl 
jostify  me  in  acting  upon  the  belief  that  bribery 
has  been  committed  by  an  agent  of  the  candidate. 
I  qoalify  it  in  that  way,  stating  it  simply,  that  I  do 
nx  think  it  is  made  out  in  such  a  way  as  would 
jutify  me  in  acting  upon  it,  because  there  is  evi- 
dnee,  and  evidence  of  great  iospicbn  I  think,  and 
la  referoice  to  two  cases  of  voy  considerable  sns- 
Sicioa  indeed  ot  it,  but  not  stich  as  would  justify 
me  in  ac^g  upon  it.  ^Having  considered  the 
evidence  in  these  cases  his  Lordship  proceeded :] 
Sow,  there  cornea  the  other  matter,  which  is  the 
leaUy  serious  matter  in  the  case,  and  that  is  as 
to  the  treating.  Upon  that  the  terms  of  the 
Act  of  Parliament  regulating  the  matter  now  are 
dearand  distinct :  "  Every  c^ididate  at  an  election 
who  shall  corruptly  "  (the  word  "  corruptly  "  means 
contrary  to  the  intention  of  the  Act,  with  a  motive 
or  intention  by  means  of  it  to  produce  an  effect 
vtpoa  tiie  election ;  not  going  so  far  as  bribery,  but 
with  a  motive  thereby  to  influence  the  election), 
"  by  himaelf  or  by  or  with  any  person  "  (I  pass  over 
■ome  words),  "direct^  or  indirectly  give  or  pro- 
vide, or  Gaue  to  be  giren  or  provided,  or  shall  be 
aceeasoiy  to  the  giving  or  providing,  or  shall  pay, 
wholly  or  in  part,  any  expenses  incurred  for  any 
oieat,  drink,  entertainment,  or  provision  to  or 
for  any  person  in  order  to  be  elected,  or  for 
bnng  elected,  or  for  the  purpose  of  oorraptly 
MiKnchig  sncfa  person,  or  any  other  person,  to  give 
or  ziAhrain  fmn  giving  his  vote,"  shall  be  deemed 
cnOlif  (tf  trntting.  Now,  in  that  case^  as  veil  as 
m  odien^  a  tuni*'^**"     xespooaiUe  lor  the  acts  of 


agents  when  they  are  so  far  agents  that  what  they 
were  doing  they  have  been  en^tiowed  or  authorised 
by  lum  as  agents  to  do;  he  is  answerable  for  thc^ 
corrupt  aeu  although  he  may  be  no  party  to  them. 
Then  comes  a  question  which  is  always  a  difficult 
one  in  such  cases ;  it  is  a  double  question.  One  is, 
was  the  meat,  dtlnk,  and  entertainment  givw  with 
what  the  statute  calls  corruptness?  I  have  already 
said  my  ezplaoatum  of  that  word  is,  giren  with  the 
intenthm  of  inflaendng  the  eleciioa— with  the 
intention  of  infinendng  an  election  generally,  as  by 
acquiring  a  popularity,  or  with  the  intention  of  in- 
fluencing a  parttonlar  voter  to  vote  or  refrain  from 
voting.  Another  question  is,  is  it  given  in  such  a 
way  uiat  the  agents  of  the  candidate,  those  who 
can  be  considued  as  identified  with  the  candi- 
date, were,  in  (he  comprehensive  laaguage  irf 
the  Act,  either  the  persons  who  gave  it  or 
were  accessory  to  it?  That,  of  course,  ruses 
a  very  difflciut  question.  What  is  the  degree 
of  agency?  What  is  the  relation  between 
a  candidate  and  a  particular  person  which  would 
make  the  candidate  responsible  to  the  extent  of 
losing  his  seat  if  that  partkalar  person  has  givw 
meat  or  drink  oorrnpUy?  Here  we  have  both 
questions  raised  on  the  two  great  points  to  which  I 
have  recently  directed  the  attention  of  counsel* 
The  moat  important  case,  the  great  case,  has  refe- 
rence to  what  took  place  at  Mr.  Harrison's  break 
fast,  and  there  I  need  not  say  tha^  as  I  Uiink,  it 
wonld  he  idle  to  attempt  to  go  throng  the  evidenca 
to  show  that  I  am  jostlfled  in  coming  to  the  oondn* 
sion,  that  what  Hr.  Harrison  did  give  there  was 
given  with  the  intention  which  the  statute  calls 
corrupt,  namely,  with  the  intention  to  produce  an 
effect  upon  the  election.  The  town  is  invited, 
everybody  is  invited  to  oome  who  will  on  the  morn- 
ing to  hare  drink  there,  and  there  are  breaks  and 
vehicles  to  carry  the  people  to  the  poll,  and  thev 
are  actually  driven  to  the  poll ;  and  really  it  stmck 
mc  that  attempt  to  say  that  ^t  was  not  dona 
with  the  purpose  of  influencing  thu  election  was  not 
very  candid  on  the  part  of  tbe  witnesses,  and  did 
not  convey  a  reiy  high  compliment  as  to  their 
estimation  of  my  commmi  sense.  I  can  entertain 
no  possible  doubt  iqiott  that  point  Now  comes  the 
other  important  question,  iriiich  is,  the  amount  of 
agency.  That  is  a  difllcult  question  of  law  and  of 
fact.  I  have  never  been  able  myself  to  get  a 
precise  definition  that  satisfies  my  own  mind  of 
what  is  the  degree  of  relation  that  would  constitute 
a  man  an  agent.  Almost  everything  is  evidence  of 
it  tending  that  way,  and  all  that  one  can  do,  I 
think,  is  to  look  at  the  particular  acts  that  are 
done,  aod  to  remember  the  reasons  for  which  the 
Farliamentaiy  law  differs  from  the  common  law  in 
that  respect.  In  the  common  law  a  man  is  not 
responsible  for  the  act  of  his  agent,  except  where 
it  is  done  directly  according  to  an  antbori^ 
which  is  given  to  him.  In  Farliamentaiy  lav 
it  is  otherwise.  A  candidate,  who  has  really 
meant  that  his  agent  should  not  commit  a  cor- 
rupt act,  is  nevertheless  responsible  to  the  extent 
of  loBiog  his  seat  if  the  agent  does  commit  a 
corrupt  act  And  for  that  difference  in  the  law  so 
estabushed  by  Parliamentary  committees  formerly, 
aod  now  recognised  by  statute,  it  seems  to  me  that 
there  are  two  principu  motives.  I  will  not  say  that 
they  are  Ae  only  ones,  but  tbey  are  two  principal 
motives.  It  would  not  be  possible  to  unseat  a  persmi 
for  corrupt  practices  if  be  were  permitted,  by  the 
means  of  persons  who  acted  for  him,  or  who  brought 
him  forward,  either  one  or  the  othor,  to  obuin  the 
benefit  of  titeir  aid,  if  he  were  not  to  be  also 
responsible  to  the  exteitt  of  losing  hia  seat  for  the 
corrupt  practices  that  wese  done  by  them  for  his 
benefit  That  is  oneof  the  great  reaaw  for  which, 
as  a  matter  of  public  P<rfi^ai!|e'c^y@0t)^ 
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sory,  in  order  that  it  might  check  corrupt  practiceB, 
to  establish  that  principle.  Another,  and  a  very 
cotuiderable  reason  no  doubt,  was  that  in  all  elec- 
tions where  extensive  corrupt  practices^  bribery  and 
the  Uke  preTsiled,  great  care  wai  always  taken  Aat 
-the  candidate  should  bo  ignorant  about  it.  The 
men  who  had  corrupted,  who  paid  inon^,  carefully 
kept  the  candidate  from  knowing  anything  about  it 
tUf  after  the  election  was  otcf  ;  then  they  would 
come  forward  and  say,  "  Of  course,  when  I  advanced 
this  money  I  took  care  that  you  shontd  not  know  of 
it.  I  hare  spent  £000/.  or  COOOiL  on  your  behalf,  and 
now,  as  a  matter  of  honour,  you  mast  repay  me, 
because  I  was  acting  for  you."  And  from  the 
loose  morality  which  formerly  did  prerail  at  elec- 
tions, and  which  I  do  not  say  is  completely  got  rid 
of,  candidates  did  think  themselves  bound  lu  honour 
to  pay.  and  did  pay.  Consequently  tbe  Parliamen- 
tary election  law  became  established,  that  a  person 
was  responsible  for  the  acts  of  his  agent  in  that 
way ;  and  the  question  very  much  was,  was  that 
agent,  when  doing  the  thing  in  such  a  poaitton  that 
tiiere  would  be  that  claim  on  the  candidate,  accord- 
ing to  the  false  morality  of  Parliamentary  election 
matters,  to  recoup  him  for  what  he  had  done?  Now 
those  are  two  reasons  for  the  Parliamentary  law 
differing  from  the  common  law.  They  were  not  tbe 
nnly  ones,  but  they  do  give  two  very  good  guidea  and 
hssistancea.  And  I  apprehend  that  in  a  case  where 
corrupt  practices  are  shown  which  the  candidates 
themselves  are  not  cognisant  of,  you  must  bear 
these  two  principal  reasons  in  mind ;  and  then 
exercising  what  may  be  called  common  sense  you 
must  see,  does  the  particular  corrupt  act  come 
within  the  rule  aa  an  act  done  by  an  agent?  If  it 
does  not,  theD,  though  the  peiaoa  may  hare  been 
canTssslng  town,  or  speaking  on  one  side  or  the 
other,  still  we  could  not  say  that  the  candidate 
diould  be  unseated  on  that  account.  Erery  bit  of 
canvassing  and  acting  for  a  candidate  is  evidence  to 
show  agency ;  bat  the  result  cannot  depend  upon 
any  precise  rule  that  I  could  define.  It  comes  to 
iM  a  question  of  degree,  <rf  more  or  leas,  and  of 
common  sense.  It  happens  that  from  the  nature  of 
things  when  yon  come  to  a  question  of  degree,  of 
more  or  less,  and  of  common  sense,  and  leave  it  in 
that  way  to  a  jury,  if  there  were  a  jury,  the  jury 
would  determine  it  someUmes  in  one  way  and 
aometioKS  in  another.  Unfortunately,  where  judges 
are  obliged  to  be  judges  of  that  question  of  degree 
and  of  common  sense,  there  is  this  aturddable 
uncertainty,  because  it  ia  quite  clear  that  the 
common  sense  of  one  judge  will  differ  from  the 
common  sense  of  another.  To  use  the  old  simile 
that  was  used  by  Mr.  Selden  many  years  ago,  and 
which  ia  none  the  worse  for  being  old,  tbe  standard 
of  common  sense  as  determined  by  a  judge's  common 
sense  would  be  aa  uncertain  as  a  measure  of  length, 
the  unit  of  which  should  be  the  judge's  foot,  be- 
cause one  judge's  foot  would  l>e  longer  and  another's 
would  be  shorter.  We  cannbt  help  that.  I  wish 
with  all  my  heart  that  the  Legislature  would  find 
out  some  test  to  relieve  us  from  that  uncertainty. 
I  can  only  say  I  have  not  been  able  to  invent  a  test; 
and  if  I  could  I  would  not  make  it  law.  I  should 
be  excessively  glad  if  anyone  else  having  the  power 
to  make  it  law,  would  invent  it.  That  being  so, 
let  us  see  what  we  are  to  say  as  to  whether  Mr. 
Harrison's  breakfast  is  shown  to  have  been  known, 
and  to  have  been  done  in  such  a  way  aa  to  be 
fairly  considered  an  act  for  wUdi  tbe  candidates 
ahonld  be  responsible.  And  remembering  that 
in  this  case,  as  I  have  said  before,  tbe  candidate 
must  be  considered  as  brought  forward  by  the 
local  people  rather  than  the  candidate  coming 
forward  and  standing  himself,  we  have  first  of  all 
what  Mr.  Harrison  waa  himself.  He  is  not  a  voter. 
I  do  not  think  it  bw  been  afllmittiTely  prored 


that  he  was  any  more  in  direct  personal  commuai* 
cation  with  the  committee  than  this ;  that  he  did  (to 
to  Edwards  at  the  committee-room  on  two  occasions ; 
that  he  saw  Edwards  there,  and  that  be  hating 
given  Edwards  a  list  of  the  names  of  tbe  ■feoph 
connected  wit^  the  nUtwsy,  and  of  those  in  his  own 
employment,  Edwards  gave  him  a  list  of  the  names 
of  those  who  were  voters ;  and  I  come  to  tbe  coa- 
clusion  from  that,  thail  Harrison  got  that  book,  and 
that  Edwards  gave  it  to  him  with  the  intention  that 
Harrison  should  ask  these  men  for  timr  votes. 
Then,  of  course,  Edwards  filled  a  very  subordinste 
position,  and  I  am  not  by  any  means  prepared  to 
say  that  if  Edwards  in  his  snbordioate  position  had 
asked  a  person  to  canvass  that  would  make  the 
candidate  responrible  for  what  that  person  did.  It 
appears  also,  however,  that  Mr.  Bodenham,  who 
certainly  waa  almost  Uie  head  of  the  affair,  did  ask 
Mr.  Harrison  to  canvass  two  particular  persons,  and 
wrote  to  him  to  that  effect ;  and  that  goes  fnrth^ 
to  say  that  Harrison  was  asked  to  canvass ;  but  I  do 
not  think  that  being  asked  to  canvasa  two  distinct 
and  specific  persons  would  make  him  a  general 
agent,  so  that  for  anything  else  he  might  do  tiie 
candidate  would  be  made  responsible.  But  then  we 
have  to  deal  with  a  much  more  serious  matter- 
that  he  is  seen  in  company  with  Mr.  Bosley,  who 
ia  certainly  one  of  the  leading  men  who  tnhag 
forward  tbe  candidates,  anl  one  of  the  persons 
for  whose  acts  they  would  be  reapwialble.  To 
what  extent  Bosley  knew  that  Harrison  wu 
acting  we  have  not  very  definitely  shown,  Mi. 
Bosley  himself)  waa  not  pointedly  asked  upon 
it;  and  if,  at  tbe  time,  my  recollection 
served  me,  I  would  have  asked  him  the  ques- 
tion myself.  I  suppose  that  nether  side  liked  to 
ask  the  question  for  fear  they  might  get  an  unfa- 
vourable answer,  and  I  take  some  blame  to  myself 
for  not  recollecting  that.  What  Mr.  Bosley  did 
know  about  it  we  do  not  distinctly  know ;  but  this 
much  does  appear,  that  Mr.  Bosley  did  speak  to  Mr. 
Wyllie  as  to  what  Mr.  Harrison  had  done^  in  such 
terms  as  to  draw  forth  from  Mr.  Wyllie  tbe  very 
glowing  letter  we  have  heard  o^  in  which  Mr. 
Wyllie  thanks  him  for  Ma  services ;  and  that  for 
some  reason  or  other  somebody  did  so  speak  to  Mr. 
Bodenham,  upon  which  Mr.  Bodenbam  did  the 
same  thing  to  Mr.  Clive,  though  Mr.  CUve,  hsving 
received  bia  information  from  a  lawyer,  in  a  very 
businesa-like  manner  wrote  a  cooler  letter  than  Mr. 
Wyllie'a.  We  bare  thla  very  clearly,  that  in  both 
cases  Harrison's  services  were,  on  the  very  day  of 
the  election  in  the  one  case,  and  in  the  other  case 
the  day  after,  acknowledged  by  the  leading  men, 
and  that  for  these  services  he  was  thanked  is 
letters  from  the  candidatea  themselves.  Tliat  goes 
a  considerable  way,  thongb  it  is  not  conclusive,  to 
show  that  Mr.  Harrison  had  been  by  them  adopted 
as  an  agent  to  a  great  extent  Then  we  have  this, 
that  he  had  gone  on  one  oocasion  with  Mr.  Boalcy 
(that  in  itself  is  not  very  much),  he  had  been  in 
company  with  Edwards  when  he  waa  asking  the 
railway  men  for  their  votes ;  and  it  was  exactly  the 
railway  men  whom  Mr.  Hairison  would  be  likdy  to 
influence.  Then  comes  what  took  place  at  tlie 
breakfast.  The  invitation  seems  to  have  gone 
forth  to  everybody  and  everybody's  friends ;  it  was 
the  whole  town,  and  everybody  tbat  liked  to  come 
was  to  come  j  that  is  what  it  comes  to.  We  bare 
shown  that  Edwards  invited  people,  and  brought 
them  up  ;  that  WilUams,  of  the  "  Sawyer's  Beat," 
wbo  la  a  committeeman,  invited  them,  and  Iffought 
them  up ;  that  Rowlands,  a  committeeman,  tiiougk 
not  a  very  active  one,  brought  them  up;  Heniy 
Davin,  wbo  has  been  marked  as  being  a  captain,  was 
also  shown  to  have  brought  them  upj  and  Lloyd, 
who  is  a  committeman,  waa  shown  to  have  been 
there;  and  probably  there "^ere ^ Ottien,  Joha 
Digitized  by  V^OOy  It. 
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Bnnell  was  tiiere  at  the  time.  John  BasBell 
I  do  not  to  macfa  rely  upon,  for  althoaj^h 
he  had  been  originally  appointed  a  captain,  yet,  at 
file  flrat  meetins  at  the  **  Saracen's  Head,"  be  seema 
to  hare  been  the  wone  for  liquor,  and  after  th«t, 
according  to  bis  owa  account,  be  kept  aloof  from 
them,  and  he  seems  to  have  token  offence;  and 
according  to  Bodenham's  account  be  kept  aloof  from 
Mr.  RossdL  I  do  not  think  that  any  active 
agency  has  been  shown  on  bis  part  for  whidi  he  was 
pecaliarly  responsible.  I  do  not  say  that  any  oneof 
niese  things  would  satisfy  me  that  Harrison  was  an 
•gent.  Taking  simply  the  fact  that  he  gave  this 
toeakfast,  or  merely  that  he  had  gone  with  Mr. 
Boaley  to  cauTass,  I  do  not  aay  that  that  would 
satisfy  me,  tbougli  it  goes  strongly  to  prore  it.  Nor 
would  the  fact  that  Bosley  bad  spokKi  of  him 
aftonrarda  ai  haviDg  done  such  good  serrice;  mxt 
yet  do  I  say  tiiat  tiie  fact  that  mWann  being  a 
committeeman  brought  people  to  his  breakfast 
voold  satisfy  me ;  nor  yet  that  Edwards,  who  had 
been  employed  about  these  railway  men  to  some 
extent,  broafi^t  people  up  to  the  breakfast;  nor 

S;  that  Lloyd  was  there,  nor  yet  that  Hen^ 
Til  waa  thenw  No  one  of  Ibeae  things  by  itseU 
Mtlsflss  me  that  Mr.  Harrison'i  breakfast  was  one 
lor  which  the  party  who  were  bringing  forward  Mr. 
dire  and  Mr.  WyUie  are  to  be  considered  respon- 
dble.  Yet  taldog  them  altogether,  a  numbra  of 
little  pieces  of  evidence  do  produce  an  effect  upon 
my  mind  which  leads  me  to  say  that,  according  to 
tM  nsoal  rules  in  Pariiamenta^  matters  (that  this 
^idi  is  oert^nly  an  act  of  corruption  la  so  clearly 
barogfat  home  to  the  agents  and  persons  in  authority 
aa  to  constitute  them  accessories  to  It,  and  for 
'wbidi  the  candidates  ought  to  be  responsible),  X 
cannot  do  otherwise  than  come  to  the  conclusion 
that  this  set  is  one  which  avoids  the  electioo.  T  am 
■wen  aonyfor  both  Mr.  Clive  and  Mr.  Wyllie,  who 
had  no  faitentaon  to  sanction  anything  which  was 
ecampt.  I  am  sorty  also  for  many  of  the  leading 
pesM>ns  connected  with  them,  for  I  have  no  doubt 
tiiat  both  Mr.  Bodenham  and  Mr.  Jay,  the  unpaid 
agents,  wished  very  maeh  to  prevent  such  occur- 
mices,  and  were  veiy  much  annoyed  at  them.  Still 
I  cannot  say  that  that  sbonld  affect  my  decision 
here.  Hwa  there  TemainB  to  be  considered  a 
matter  of  much  less  conseqaenoa,  and  which 
need  not  be  dwelt  upon  so  maob,  namsly,  what 
Mr.  William  Bussell  did,  and  what  he  is  shown 
to  have  done,  which  is,  that  being  a  town  conncUlor 
be  did  npoD  the  day  of  the  election  for  the  town 
oooncdl,  when  there  cert^tyhad  been  something  of 
«  formal  contest,  give  money  to  inch  (Mf  hU  friends 
as  had  come  to  the  election  to  support  him,  which  it 
would  appear  was  a  bad  practice  prevailing  in  the 
dty.  Such  a  thing,  if  it  were  done  in  a  FarHa- 
roentary  election,  would  at  oooe  be  considered 
bribery,  and  would  avoid  the  election.  I  trust  that 
the  Legislatnie  will  take  stms  to  prevent  its  bdng 
dme  in  fatore  at  nnmieipal  elections  also.  Here  it 
comee  to  be  a  question  of  fact ;  wae  the  money  that 
was  paid  to  men  for  their  wages  for  coming  to  the 
mnnicipal  election,  intended  to  produce  the  effect 
of  inducing  those  men  to  vote  in  a  particular  way 
at  the  Parliamentary  election  ?  In  a  case  which  I 
tried  at  Taont4m,  ^ere  were  very  analogous  pay- 
menta  made  for  the  registration,  and  the  evidence 
•atiifled  me  that  that  money  was  givjen  with  the  in- 
tention to  induce  the  voters  to  vote  in  13x9  Parlia- 
mentary election.  In  the  present  case  there  was  a 
■mailer  scale,  and  there  were  fewer  of  them,  and  the 
day's  wages  seem  to  have  been  given  without  refer- 
ence to  politics.  I  think  most  of  the  witnesses  who 
were  called  were  men  who  actually  did  vote  upon 
tin  Conservative  side,  and  moreover  seem  always  to 
have  intended  to  do  so;  they  were  not  bought  over, 
vot  were  they  told  that  they  vexe  bebaTii^i  iU  or 
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treacherously,  or  anything  of  tiiat  sort,  in  voting  on 
the  Conservative  side ;  and,  consequently,  I  come  to 
the  condusion  that  so  far  as  reguds  the  payment 
of  the  money,  though  a  veiy  wrong  and  improper 
practice,  it  conld  not  be  considered  as  pnrdiasing  a 
vote  ;  it  was  not  (putting  it  in  homely  langu^^ 
saying  "  If  you  will  vote  yellow  at  the  mnnicipal 
election,  I  will  pay  you  for  it,  and  then  I  shall  expect  * 
you  to  vote  yellow  at  the  Parliamentary  election 
also."  I  do  not  think  it  amounted  to  that,  and  ' 
consequently  it  Is  not  bribery.  Then  comes  what 
took  place  at  the  Greyhound  inn,  Th»t  seems  t» 
be  much  more  unconnected  with  the  mnnicipsl 
election.  There,  I  think,  that  if  that  stood  alone  I 
should  pause  and  hesitate.  Z  should  be  afraid 
almost  to  act  upon  it  if  it  stood  alone,  but  my  im- 
pression Is  that  if  it  stood  alone  I  shonld  on  that 
ground  also  vacate  the  election  ;  I  do  not  say  Aat  I 
would  have  done  so  if  it  had  stood  done,  becanae  I 
should  have  hesitated  a  good  deal :  but  I  think  T 
should  for  this  reason.  It  appears  that  when  a 
Parliamentaiy  meeting  was  held  at  the  public- 
house  (and  all  these  Parliamentary  meetings  at 
public-houses  have  been  followed  by  treating  after- 
wards,  and  that  is  one  of  tiie  reaaons  whytb^ 
should  not  be  held  there),  Mr.  Rnss^  having  been 
at  that  meeting,  came  down  to  where  there  were 
people,  some  who  bad  been  at  the  meeting  and  some 
who  had  not,  but  people  who  were  all  more  or  lees 
connected  with  voten,  and  be  did  give  them  a 
quantity  of  drink.  He  states  that  his  reason  was 
that  th^  asked  him  for  it,  because  he  had  just  been 
appoigted  councillor  for  the  ward ;  but  it  is  impo»- 
sible  not  to  see  that  any  such  thing  given  at  that 
time,  by  a  leading  partisan  and  supporter  of  the 
candidates  whose  meeting  had  jnst  ti^n  place, 
must  have  had  a  tendency  to  influence  the  votes  at 
those  persons.  Mr.  Price  pointed  ^at  ont  in  hie 
argument  very  well,  and  I  think  he  was  jos^ 
fled  in  arguing  that  H  must  have  had  that  tradencTf 
and  I  think  It  searcely  possible  to  bdieve  that  Mr, 
Bussell  was  not  aware  of  that  tendency.  I  there- 
fore think  that  if  that  had  stood  alone,  I  should 
have  been  obliged  to  come  to  the  conclusion  that 
Bussell  did  intend,  as  a  natural  consequence  of 
giving  that  drink,  in  that  manner  toinflnenoe  the 
election.  However,  had  it  not  been  for  the  matter 
of  Mr.  Harrison's  breakfast,  I  shonld  have  felt  very 
much  diflBculty  about  it.  It  is  very  possible  that  if 
I  had  found  such  important  consequences  as  the 
denermlnation  of  an  election  to  depend  upon  it, 
I  might  not  have  avoided  the  election  upon 
HbaX  ground ;  but  at  present  the  result  I  tUnk 
is,  that  owing  to  these  two  acts  the  election  is 
to  be  declared  vend.  There  is  one  thing  furtiia 
to  remark  upon.  As  a  general  rule,  I  have  in 
every  case  considered  that  the  costs  of  the  elec- 
tion ought  to  abide  the  result.  As  a  general  rule, 
that  is  right,  and  it  is  particnlarty  rif^t  where 
the  petitioners  have  been  tncceasfnl  in  avoiding  an 
election,  and  have  therefore  done  s  pnblic  service. 
But  in  this  particular  case  there  is  a  reason  why  I 
think  that  I  cannot  do  it.  When  the  Pariiamentary 
Election  Committees  sat  they  were  a  tribunal  whiui 
met  on  the  particular  case  for  the  first  time,  and 
nothing  conld  be  done  till  they  met.  The  coose* 
quence  was  that  they  had  no  control  over  what 
happened  before,  and  then  the  petitioner  came  beftm 
the  Pariiamentuy  Committee  with  such  a  case  as 
he  pleased;  and  for  the  first  time,  when  the  counsel 
for  the  petitioner  got  up  and  spoke,  the  respondent 
heard  what  cases  would  be  brought  against  him, 
what  were  relied  upon,  what  votes  were  to  be  im- 
pugned, and  so  on.  It  was  also  a  consequenoe 
that  followed  from  that,  that  a  very  vicious  prac- 
tice arose  on  the  part  of  those  connected  with  Par- 
liamentary elecUons.  that^  .^ffy  never  got  up  th^ 
caa^  or  considend  thdr  caM.  Counsd  wentiAltm 
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Parliamentary  Committees  with  a  loose  atatement 
that  aach  aod  such  pec^e  were  likd/  to  My  some- 
thing,  and  tiwy  were  inatnioted  from  hoar  to  hour 
aod  from  minute  to  minute  as  tbey  vent  on.  A 
Parliamentary  Election  Committee  was  a  tribunal 
irhidh  did  not  sit  constantly,  and  dierefore  after 
the  particular  occasion  bad  no  power  to  control 
other  cases.  Those  evils  afforded  a  great  reason,  as 
I  believe,  why  Parliamentary  election  committees 
did  not  give  general  satis&ction.  I  think  tliat  they 
were  quite  as  competent  to  decide  the  questions  of 
facts  sntnnitted  to  them  as  the  judges  are;  but  I  do 
not  think  that  they  were  so  competent  to  bring  the 
matter  to  the  proper  point  'how,  ia  making  the 
rules  we  took  those  things  into  coosideration  ;  we 
had  this  before  us,  that  it  was  the  very  essence  of 
justice  and  fair  play  that  every  man  who  was  accused 
of  anything  should  have  due  and  suffldent  notice 
of  what  it  was  that  he  was  accused  of,  and  of  that 
that  only,  so  that  Iiis  attenUon  should  not  be 
distracted  to  immaterial  matters,  but  t^t  he 
should  really  know  what  it  was  of  which  he  was 
accused.  For  that  reason,  and  for  that  purpose,  we' 
have  established  the  practice  that  particulars 
should  be  given,  stating  what  it  is  that  the  respon- 
dents will  be  required  to  meet  Those  particulars 
were  not  required  to  be  given  long  before.  Three 
days  before  the  time  came  the  other  side  might 
know  what  they  were  to  meet,  so  that  they  might 
then  be  prepared  to  meet  the  case,  and  might  not 
waste  time  and  trouble  in  hunting  up  different 
matters  on  which  the  petitioners  did  not  rely ;  the 
object  being,  as  I  have  already  pointed  out,  partly 
to  secure  fair  play  and  partly  the  saving  of  waste  of 
costs.  And  a  very  important  further  point  is,  that 
fifteen  working  days'  notice  of  trial  having  been 
given,  and  it  not  being  required  till  the  twdftb  of 
those  had  gone  by,  that  the  petitioners  should  give 
those  particulars ;  they  should  make  use  of  those 
twelve  days  in  in  ascertaining  and  uftiug  ^ir 
evidence;  that  they  should  really  conduct  the 
case  as  we  do  in  an  ordinary  trial,  with  as  much 
as  can  be  done  towards  fair  play  and  precision. 
These  being  the  objects,  and'  the  particulars  being 
required  for  those  objects,  how  have  they  been  com- 
plied with  here?    184  cases  of  bribery  have  been 

i>ut  down,  which  the  respondents  must  have  had  to 
ook  into.  Of  those  there  are  five  on  wUch  evi- 
dence has  been  given,  and  of  those  dve  the  peti- 
tioners have  not  succeeded  in  establishing  one  to 
my  satisfaction.  There  are  five  cases  that  have 
come  to  nothing,  with  184  charges  in  the  parti- 
culars. It  is  obvious  that  that  could  not  have  been 
done  except  for  the  purpose  of  baffling  the  objects  of 
giving  the  particulars ;  and  it  is  o&nous  that  it 
must  have  given  the  respondents  a  great  deal  of  nn- 
neoeaaary  trouble, 

Piriee. — Will  yonr  Lordship  allovr  me  to  mention 
that  all  the  municipal  bribeiy  caaes  were  induded? 

Blackbdbx,  J.— llien  it  is  not  so  large  a  propor- 
tion as  I  thought  it  was ;  though  undoubtedly  it  was 
stated  by  Mr.  Powell,  and  I  never  heard  it  disputed 
till  this  moment,  that  the  proportion  was  so.  It  is 
impossible  not  to  sec  that  the  respondents  must 
have  been  put  to  a  great  deal  of  useless  trouble  and 
useless  expense  in  getting  up  the  defence.  It  is 
justice  to  the  petitioners  to  say  tha^  althongfa  I 
have  not  known  quite  so  gross  a  case  as  this  before^ 
yet  generally  the  particulars  have  been  used  very 
much  as  if  they  were  intended  to  give  no  informa* 
tion  at  all ;  and  the  only  way  to  check  that  is  to 
say,  that  where  that  is  done  we  shall  follow  the 
spirit  of  ttie  Act  of  Parliament,  which  says  that  the 
costs  shall  be  in  the  discretion  of  the  judge,  who 
shall  direct  how  they  shall  be  allotted,  bearing  in 
view  whether  or  no  there  has  been  useless  expense 
and  vexaticHi  caused ;  Uiat  is  the  meaning  m  tha 


Act.  That  being  so,  I  can  only  say.  that  thtm^ 
here  the  petitioners  have  succeeded,  I  do  not  Aink 
that  it  would  be  right  to  make  the  respoodeDtihesr 
their  costs.  The  reroondents  having  niled  viU  nst 
get  their  costs.  In  Uiis  particular  case,  and  uadv 
the  particular  circumstances,  I  direct  that  each  rids 
bear  their  own  oasts. 

Pnoe;— All  I  wish  to  ask  yonr  Lordship  is,  whetbs 
you  would  make  a  dUstinction  as  to  some  ot  the  ooitfc 
We  proved  some  at  the  treating. 

BLACKBtiKir,  <r.— No,  I  cannot  do  that  If  we 
attempted  to  separate  the  costs  it  would  require nij 
much  investigation,  and  I  cannot  do  it. 

Agents  :  Jones  and  Starling ;  G.  J.  Durraat. 


WIQAN  ELECTION  PETITION. 
ManA  4,  6,  and  6. 
(Before  Haktix,  B.) 

IBkoI  acts  Tw>t  vitiating  an  election — ^AociuiviliitMa— 
PoUticaJ  auociatioa — Effect  of  nUuer^tion  to  M 
qttettitM  of  o/geoc^ — Payment  of  ratt». 

SotM  (Kts  may  bt  done  at  an  Section  of  whitA  ihtjnfy 
dUapprovta^  hut  vihieh  do  not  vitiaie  it.  Thm  nng 
be  looked  to,  however,  to  explain  other  acts  whid  an 
oinbiguoua,  and  if  t^on  a  future  eUetion  petition  aritiMg 
out  oj  another  eiectton  at  tie  same  place,  aet$  $imilarl« 
thote  of  which  the  judge  had  expreeaed  hit  ditt^mod 

^  were  proved  to  have  ban  repeated,  the  judge  who  tivd 
iM  Mecand petition  might  welltake  them  into  connArs- 
tion  to  aid  his  concbuian  that  the  act  upon  wAtct  df 
validity  of  the  eUeUon  depended  wcu  a  eormpt  imi 
dishonest  act. 

There  is  no  partnership  privity  between  the  parties  tiA- 
soibing  to  a  political  association ;  nor  met  the  fixt 
of  subser^it^  confer  any  authority  taxm  the  perm 
wAo  moMiwes  it  to  make  them  re^nsiokfw  an  iOegtl 
act  doM     Me  nuauyer, 

S.  was  the  mtin^  agent  and  sob  representative  tf  a 
LibenU  association,  tmd  evidence  was  given  to  Am 
thathepaid  the  rates  of  voters  to  enable  them  toil 
registered.  The  respondent*  were  LiberaU,  and  tnb- 
scribed  to  the  funds  of  tha  OMSodation,^  but 
interfere  persmialfy. 

Held,  that  ther^  were  not  reipontibb  for  the  acts  of  S. 

SembU,  it  it  necessary  in  order  to  establish  that  a  per- 
son had  corruptb/  paid  a  rate  when  the  rate  was  in 
fact  paid  ^  a  third  person,  to  show  thai  tkatpsrse* 
was  aatkortMed  by  the  person  toujjM  to  be  ehaiyei  Is 
pay  the  rata. 

Where  the  candidature  has  been  honest  the  ttricM 

proof  ^iBtgoleeU  by  agenU  it  regmred. 

This  was  a  petition  agunst  the  return  of  Hessn. 
Woods  and  Lancaster,  and  contuned  all  the  onsl 
allegations,  the  principal  being  that  they  had  ca^ 
ruptiy  paid  rates  through  the  agency  of  the  managa 
of  a  Liberal  association  to  whiob  they  aubecribed. 

Giffim^  <^Cf  and  XsrsscAs,  qtpMred  for  the  peti- 
tioners. 

Parry,  Serjt,  M^Bord,  Q.C.,  Mvphy^  and  i%ps 
for  the  respondents. 

On  the  subject  of  the  payment  of  rates,  Parry, 
Serjt.,  argued  that  there  must  be  an  actual  authori- 
aation  on  the  part  of  the  candidate  either  before  or 
after  the  act  was  done,  and  the  payment  must  be 
corrupt  A  mere  payment  was  not  sufficient  _A 
candidate  would  be  liable  if  an  agent  of  his,  within 
the  meaning  of  the  Act  d  1654,  bribed  on  his  be- 
half, even  &ougfa  be  had  iffohibiled  it ;  yet,  under 
the  49th  aection  of  the  Act  Qf~1867,  no  .candidatii 
would  be  liable  for^il^  (^^i^g 


Oct.  S,1S«J 


THE  LAW  TIMES    REPOSTS.-v<iL  xxi^  irA-t28 


WlOAS  EUBOnON  PBTmOS.  ' 


cm  etuTDptly  except  it  vu  prored  tlut  be  had 
ictnally  saactiooed  or  approved  it  befoie  «  after. 

Miboard  oa  the  same  side,  contended  that  the 
49th  KCtioa  was  not  intended  to  refer  to  the  time 
of  an  election  alone,  bat  to  all  periods  of  tiie  jear, 
and  to  all  times  when  registration  was  being  carried 
on.  He,  therefore,  sabmitted  that  to  show  liability 
on  the  part  of  the  candidate  it  uut  be  woved  that 
be  was  a  party  to  the  act  when  done.  Taking  the 
instance  of  an  election  occurring  in  Hay  or  Jane, 
was  it  to  be  supposed  that  the  ralidity  of  that 
Section  could  be  negatived  by  acts  similar  to  those 
cfaarged  in  this  petition,  done  by  lome  indiridiial  in 
the  preyioos  Joly  ? 

Giffard,  Q.CL,  in  le^. 

Habtik,  B.— The  first  groaod  upon  which  the 
election  is  said  to  be  void,  is  that  acts  have  been 
done  by  the  agents  of  the  respondents  (for  no  per- 
emal  miscooduct  has  been  imputed  to  them),  wbidi 
of  themtdree  destroy  their  candidature,  and  render 
tbeir  status  as  candidates  not  maintainable,  and 
that  these  acts  of  themselves  hare  rendered  their 
electi<m  Toid.  It  is  true,  that  if  any  act  has  been 
done  by  them  or  by  an  agent  for  whom  they  are  re- 
sponsible, contrary  to  the  provisions  of  the  Corrupt 
Fractices  Act,  the  operation  of  the  3$th  section 
of  the  17  &  16  Vict,  and  the  4601  HCtiun  of 
the  SI  &  32  Vict.,  viU  defeat  their  election. 
I  bare  tried  several  of  these  petitions,  three 
of  which  have  been  similar  to  the  [wesent;  Uiat 
is  tn  say,  the  candidates  were  sought  to  be  un- 
seated by  reason  of  such  acts  as  bare  been  alleged. 
1  have  laid  down  a  rule  to  myself,  which  I  have 
manA  upon  in  all  these  eases,  uid  npoD  which,  until 
I  am  satisfied  that  it  it  wrong,  I  Aall  oontinne  to 
act ;  tkat  is  to  say,  if  I  am  satisfied  that  the  candi- 
dates intended  honestly  to  comply  with  the  law, 
and  meant  to  obey  it,  and  that  they  themselves  did 
no  act  contrary  to  the  law,  and  bona  Jidt  intended 
that  DO  person  em^oyed  in  the  election  should  do 
am  act  contrary  to  the  Uw,  their  desire  and  object 
braog  that  the  proceedings  in  referenoe  to  the 
election  should  be  pore  and  honest,  I  will  not  unseat 
•odi  persons  upon  the  supposed  act  of  ao  agent, 
unless  the  act  is  established  to  my  entire  satisfac- 
tion. I  will  not  act  upon  anything  as  to  which 
there  possibly  may  be  a  mistake  or  error ;  I  will 
have  it  proved }  but  if  it  be  {oored  to  my  satisfac- 
tion, and  beyond  doubt,  I  must  obey  the  law,  and  1 
will  obey  it.  But  I  thuik  I  do  right,  when  an  elec- 
tion is  sought  to  be  impeached,  not  because  of  an 
act  done  by  the  candidates  themselves,  but  for  an 
act  which  they  have  forbidden,  in  requiring  to  be 
convinced  beyond  posubility  of  error,  that  the  act 
leUed  i^ni  by  the  petitionert  whidi  it  to  unaeat 
the  inembeca  did  actually  take  place.  That  is  the 
iwindpte  upon  which  I  have  acted  in  the  Bradford 
case,  in  the  Chdienham  case,  and  in  the  W«»t- 
muuter  caae,  and  I  shall  continue  to  act  upon  it 
until  I  am  satisfied  by  some  higher  authority  thnt 
it  ia  wnmg.  I  aiqirebend  that  my  fnoction  here  is 
iiiiiply  to  act  upon  the  lav  as  if  I  were  tiying  a  case 
at  Miri  Frioa.  I  have  no  disoretloa  in  tiie  matter ; 
I  must  act  upon  the  law  and  the  Act  of  Parliament 
which  imposes  the  disqualification,  and  read  it  ac- 
cording to  what  its  words  import.  1  have  no  right 
to  go  beyond  those  words.  So  also  it  is  not  because 
things  may  have  been  done  at  an  election  of  which 
I  do  not  Mprove ;  for  instancy  having  committees 
St  paUio-hoases,  hiring  a  number  of  carriages, 
which  now,  in  borough  elections  is  prohibited,  or 
failing  rou^s.  None  of  these  things  of  themselves 
avoid  an  election,  but  at  the  same  time  they  are  in- 
gredients which  may  be  taken  into  consideration. 
If  an  act  wesw  dtwe  by  a  candidate  as  to  which  I 


was  to  determine  whether  it  was  a  corrupt  or  an  in- 
nocent set,  the  conduct  of  the  parties  throughout 
the  whole  election  may  be  taken  into  consideration. 
It  may  be  that  evidence  is  given  as  to  acts  done  by 
the  candidates  which  of  themselves  do  not  avoid  the 
election.    It  may  bc^  that  although  the  election 
cannot  be  avoided  tor  those  acts,  yet  neverthdew 
those  acts  may  show  what  was  the  real  quality  and 
meaning  of  an  ambigions  act,  which  may  have  one 
effect  or  another,  according  as  the  judge's  mind  is 
satisfied  that  it  was  honestly  or  dishonestly  done. 
It  may  be  that  at  an  election,  certain  acts  may 
have  taken  place  which  the  judge  disapproves  of, 
but  which  do  not  satisfy  him  that  another  act  upon, 
which  the  validity  of  the  election  depends  was  cor- 
ruptly doiM^   But  if,  upon  a  future  election  petition 
ariting  out  of  another  election  at  the  same  plaee, 
acts  similar  to  those  of  which  the  judge  had  ex- 
pressed his  disapproval  were  proved  to  have  been 
repeated,  the  judge  who  tried  the  second  petition 
might  well  take  them  into  his  consideration  to  aid 
his  conclusion  that  the  act  upon  which  the  validity 
of  the  election  depended  was  a  corrupt  and  dishonest 
acL   [Having  exonerated  the  respondents  fromper- 
sonal  misconduct  his  Lordship  proceeded :] — With 
respect  to  the  SO  &  31  Vict,  it  has  been  argued 
by  the  learned  counsel  for  the  respondents  that 
the  doctrine  which  has  been  laid   down  with 
renrd  to  the  17  &  18  Vict  does  not  ^ly^ 
and  that  ia  rather  my  own  impression;  I  do  not 
mean  to  give  an  o^mon  upon  it,  because  it  is  un- 
necessary in  this  case.    The  circumstances  were 
these.    There  is  a  body  in  this  town  called  the 
Liberal  Association,  and  Mr.  Giffard  has  argtied 
that  the  persons  who  subscribe  to  that  association 
are  in  the  nature  of  a  partoerBhip^  and  that  the 
giving  fundi  to  Mr.  Stuart  for  the  purpose  of  m- 
abliog  him  to  carry  on  that  association  made  him 
their  ageat,  so  that  the  acts  done  by  him  would  be 
obligatory  upon  them,  and  they  would  be  bound  by 
them.    From  that  view  X  dissent    There  is  no 
similarity  to  a  partnership.   It  has  given  to  it  the 
collective  name  of  the  Liberal  Association,  but  the 
only  person  acting  Is  Mr.  Stnart.  It  was  stated 
that  Mr.  Woods  and  Mr.  Lancaster  contribute  to 
and  that  a  number  of  other  gentiemen,  agreeing 
with  them  in  politics,  also  contribute.    But  this 
does  not  make  Mr.  Stuart  their  agent,  so  as  to 
bind  them  by  his  acts,  either  criminally  or  civilly, 
no  more  than  the  manager  of  a  club  to  whkh 
a  gentleman   may  belong    could  make  htan 
responsible  for  the  acts  of  that  nunager.  Mr. 
GiSard,  in  his  observations,  referred  to  the  case  at 
lAmpuM  V.  General  Omnibus  Company.     This  case 
was  governed  by  the  law  applicable  to  the  re- 
lation of  master  and  servant,  which  ia  different 
from  that  of  printipal  and  agent.  The  relation  of 
mMter  and  aervaot  impoiea  upon  the  master  a 
liability  for  an  unlawful  act  done  by  the  lerrant  in 
the  coarse  of  his  employment,  and  notwithstanding 
a  prohibition  which  may  have  been  given  to  him  by 
the  master ;  notwithstanding  that  the  instant  before 
an  accident  occurred  be  had  impressed  upon  his 
servant  or  coachman  the  necessity  for  driving  with 
the  utmost  possible  car^  if  the  next  moment  that 
man  disobeys  the  order  received  from  his  master, 
and  infiicts  an  injury  upon  another  person  the 
master  is  responsihle  for  it;  and  why?  Because 
the  relation  of  master  and  servant  exists  between 
them,  and  creates  the  liability.   But  the  ordinary 
rule  with  regard  to  principal  and  agent  is,  that  the 
primdpal  la  only  re^ondble  for  that  which  he 
authorises  the  agent  to  do,  and  in  all  other  cases  of 
which  I  am  aware,  except  these  Parliamentary 
cases,  when  yon  have  a  man  who  is  sought  to  be 
made  liable  upon  the  acts  of  bis  agent,  the  question 
for  inquiry  is,  did  the  ^ndpal  give  the  agent 
atttluffity  to  do  tiie  act?  If  that  be  oegati^j  the 
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piliiGipal  is  not  Tesponsible.  In  107  opinion,  aa  at 
present  advised,  it  would  be  neceuary,  in  order  to 
Mtablieh  that  a  person  had  corruptly  paid  a  rate 
vben  tiie  rate  iras  in  fact  pud  by  a  third  person,  to 
flhov  tliattbat  venon  was  authoriied  uie  peraon 
•oQght  to  be  imarged  to  pay  the  rate.  The  enaet- 
meilt  is,  that  any  person  corraptly  paj^ng  a  rate  on 
bdialf  of  a  ratepayer  for  the  purpose  of  raabUng 
him  to  be  registered,  is  guilty  of  bribery,  and  my 
present  opinion  is,  that  in  order  to  make  a  third 
person  refpooaible  for  that  act  you  must  prove  that 
he  gave  authority  to  the  person  to  do  the  act. 
SffwBwet,  it  is  not  necessary  for  me,  as  I  have 
•beady  said,  to  ezprass  any  opinion  upon  that.  I 
have  pointed  out  what,  in  my  judgment,  is  the 
difference  between  a  partnership  and  this  Liberal 
association ;  and  there  is  no  partnership  privity 
between  the  iMrties  subscribing,  and  no  relation  at 
prindMl  and  agent.  In  fact,  Mr.  Stewart  is  the 
lAeral  Association,  unless  so  for  M  the  subscribers 
personally  interfere,  when  of  coarse  they  would  be 
tesponsible  for  their  own  act*.  In  my  judgment, 
subscribing  to  the  fund,  for  the  purpose  of  having 
the  registration  attended  to  in  the  bcffot^h,  whether 
It  be  a  ConserratiTe  association  or  a  Liberal  asso- 
idatloD,  does  not  make  the  subscribers  to  that  fund 
partnm,  and  does  not  confer  any  authority  upon 
the  person  who  manages  it,  to  make  them  respon- 
aible  for  an  illegal  act  that  may  be  done  by  the 
manager.  I  think,  therefore,  thnt  the  case  against 
Mr.  Woods  and  Mr.  Lancaster  fails  so  far  as  regards 
the  payment  of  rates.  The  result  ia  that  I  am  of 
osinion  that  Mr.  Woods  and  Mr,  Lancaster  were  duly 
uscted,  and  I  shall  so  certify  to  the  Speaker.  The 
COBtswillfollowtheeTent.  So  far  as  the  rates  are  con- 
cerned, it  was  an  experiment,  and  &at  is  a  case  in 
which  the  courts  uniformly  give  costs.  Upon  the 
other  grounds  the  petition  has  signally  failed,  and 
therefore  the  coats  ought  to  follow  the  event 

^SoU^ors,  Sliarpt,  fVinbar,  and  £%. ;  OiaJiffk  and 
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TT^Wftsil  Iv  TaanuicK  CunosD,  and  PiKmu  S,  Bnn  nra 

EsqiB.,  BaniaMn-U-Lnw. 

TTttirsdjjf,  April  IB. 

(Bfltoe  Mr.  St.  Aubtv,  Chairman ;  ^  J.  Dcoe- 
WOST^  and  Mr.  Bickaada.) 

KSV  AXJ>  OTRBR  BbIDOBS  BiLU 

Objeetoi  to  Aww  sAndi  of  The  Hamkbuhiih 

BUDOa  CaHFJJTT. 

jBrHp»—Coiimetitim~Wim  and  eoal  iftrfw  iVtsatt 
BtH  to  aceuerale  aptratim  of  cinus  tn  Public  Act — 
AppHcoHon  of  publie  fundt  to  inpgy  of  private 
pony- 

A  public  Act  pataed  in  1868  cmttuTud  a  chute  autho- 
rimag  the  appHcatiou  in  1889  of  that  year's  pro- 
dues  of  ike  wine  oBtf  coo/  duties  for  the  pur- 
po&e  of  freeing^  fron  toU  certain  mmahan  bridges, 
in  the  ft^lowing  session  a  private  Bill  was  intro- 
AiBBd  to  anticipate  the  revenm  of  1689,  and  raise 
that  secariti/  money  whuA  ^ould  be  <aplicable 
to  the  immediate  purchase  of  these  bridaes.  The  Bill 
wot  opposed  In/  the  pn^ietors  of  a  toU  bridge  at 
90  situated  as  to  compete  for  traffic  with  one  of  the 
bridges  which  it  was  propped  to  purchase  : 

Btid,  tiiat  the  BiU  waa  net  nuh  an  execution  of  the  Act 
«/  1868  aa  prtebided  lAt  B.  Briditt  Company  from 
bei^  heard  in  order  to  «Aow  that^havit^  refford  to 
tite  competition  to  which  Aty  uould  is  mB^s^si^  the 
period  Jixed  ^  ParUament  for  the  purchase  of  the 

1868  an  Act  wu  paiwd,  Intituled  **  An  Act  to 
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further  continue  and  appropriate  the  London  Coal 
and  Wine  Duties,"  by  wiii(£  the  duties  leviable  by 
the  Corporation  of  London  upon  coal  and  wine 
imported  into  the  metropcditan  police  district  wws 
ocmtimied  until  6tti  July  1889;  and  bf  MOfc*  6  of 
that  Act  it  was  provided  tiiat  the  said  duties  for 
the  year  ending  on  that  date  (beiog  the  last  year 
for  whi(^  they  were  oontiaued)  shovld  be  applied 
in  the  first  instuice  in  freedng  from  tcdl  the  follow- 
ing bridges  on .  the  Thames,  viz.,  Eew,  Kingston- 
on-Tbames,  ECampton  Court,  Waltoa-upon-Thames, 
and  Staines ;  and  next  in  nukins  free  from  tc^ 
Chin^ord  Bridge  and  TottenbamMMls  Bridges  upon 
the  river  Lea;  and  tiiat  if  then  dunld  be  any 
surplus  remaining,  the  same  shoold  be  ap^ied  as 
Parliament  might  ther^ter  direct 

It  appeared  that  these  provisions  did  not  form 
part  of  the  Bill  as  originally  introduced,  but  wwe 
uuorted  in  committee  pntfessedly  for  tiie  poiposs 
of  oompensating  persons  residing  beyond  the  dis- 
trict  of  the  Metropolitan  Board  of  Works,  but 
within  the  Metropolitan  police  district  for  the  con- 
tinuance of  duties  upon  coal  and  wine  consumed  by 
them  which  would  otherwise  have  been  expended 
entirely  upon  improvements  in  the  mstropcdis  fonn 
wUoh  tiiqr  derived  no  direet  benefit  MMconr, 
tiie  Bill  was  Intoodnosd  and  passed  as  a  pnUic  Ull, 
withont  die  Gasxtte  and  newspaper  notices  required 
in  the  case  of  private  bills ;  and  the  petitioners  did 
not  become  aware  of  clause  5  until  long  after  tiie 
Act  was  passed.  The  petitioners,  the  Hammer^ 
smith  Bridge  Company,  were  incorporated  by 
6  Geo.  i,  andnndertbat  Act  and  9G«o.4  had  made 
and  maintained  Hammersmith  Bridge,  and  three  or 
four  miles  length  of  road  in  connectioa  with  the 
bridge,  in  the  conntiea  of  Bflddlesex  and  Snrt^, 
expending  on  these  works  the  sum  of  86,000£.  They 
represented  that  the  tolls  leviable  on  th^r  bridge  were 
moderate  in  amount,  while  the  annual  expense  ot 
maintaining  the  bridge  and  roads  was  ooDsiderabK 
and  the  aver^^  interest  derived  upon  tiie  capital  ex- 
pended had  b^  less  than  2^  per  cent  per  annum. 
They  alleged  that  Kew  Bridge  (situate  next  above 
Hammersmith  Bridge)  was  indirectoompetitioowith 
their  undertaking  for  the  trafilc  between  London 
and  Richmond,  l^gston,  Hampton  Court,  and  tii» 
adjacent  district ;  and  that  clanse  6  in  the  Bill  of 
1868  would,  if  acted  upon  in  1889,  divert  a  large 
amount  of  this  traffio  from  Hammersmith  to  E^ew 
Bridge. 

The  petitioners  further  alleged  that,  althongh 
the^  "  are  thus  prejudiced  by  the  legislation  of  last 
session,  which  they  think  wotild  not  have  taken  place 
withont  provirion  for  protecting  their  interests  if 
they  had  had  an  opportunity  of  bung  heard ;  and 
althongh  it  does  not  even  cany  o«t  tiw  princildA- 
upon  which  it  was  founded,  inasmodi  as  ooe  halrctf 
your  petitioners'  bridge,  and  the  greater  portion  <^ 
their  roads,'are  beyond  the  district  of  the  Metro- 
politan Board  of  Works,  and  thus  in  precisely  the 
same  position  as  Eew-bridge  and  the  other  bridges 
specified  in  sect.  5  of  the  Act  of  1868,  yet  as  tb» 
moneys  applicabte  to  the  redemption  M  toe  tolU 
on  these  bridges  will  not  be  available  under  tint 
Act  for  a  period  of  twenty  years  hence,  yonr  peti- 
tioners would  during  that  period  have  enjoyed  a 
revenue  undiminished  by  tiie  diversion  of  traffic 
which  would  be  occasioned  by  the  removal  of  the 
tolls  leviable  on  Kew-bridge,  ai^  gradual^  in- 
creasing with  the  OTdinary  inercaso  of  trame  on 
your  petitioners'  road  and  luidge.  They  would 
likewise  hare  had  full  opportunity  of  repreeentii^ 
their  case  to  the  Legislature,  and  of  imving  tiiat 
their  bridge  should  have  been  put  on  the  same 
footing  at  Eew-bridge,  for  which  purpose  the  coal 
and  wine  duties  leviable  in  the  year  ending  6th 
July  1889  would- afford  ample  fnndsr  1 

«That  a  Bill.  hoir«Y})^tl«a  MBii>@^§B^*<» 
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joar  faooowmble  Hoose  in  the  pioeont  seeslon, 
entitled  *  A  Bill  for  making  Provision  for  the  Ezeco- 
lira  of  the  liMMkm  Goal  kad  Wine  ItatiM  Cod- 
tiauMeAefel86S,MfaraaitiabMtatiie  fraeteg 
taa  toll  oi  the  f oUoving  1>iid^  on  tfie  nmnea, 
m,  &ir,  Kintrston-vpon-Tlianiei,  Hampton  Court, 
Wiltoo-Hpon-rniniiie*,  and  Staines,  and  Cblnfrfnd- 
bridge,  and  Tottenlujra  MtUe  Bridget,  on  the  Lea, 
and  for  other  parpoeee;'  which  pmeeede  upon  a 
natal  of  the  above-mentioned  peoraum  of  the  eaid 
Act  of   1866,  and  oa  the  allaiatkn  Hut  It  U 
expedient  that  tfae  freeing  of  the  eaid  bridges  from 
toii  ihoald  be  accelerated,  and  that  accordingly  the' 
Rreous  to  ariae  from  the  London  coal  and  wine 
datiet  in  the  year  ending  5th  Jolj  1889  ehonld  he 
jBtieipated. 

"  That  the  said  BiU  pKDpoeet  to  inooiporate  a  jofait 
«oniiiittee  of  the  CorponUion  a<  London  and  the 
UetiopoUtan   Board  of  Worki,  to  Test  Id  that 
<icnmtt4W>  1S»  aaid  ooal  and  wine  dntiea  for  tfae 
jmt  endSng  Jalj  6,  1889 ;  to  empower  the  oom- 
aitlee  at  any  time  after  the  pas^jig  of  the  Bill 
to  purchase  hy  agreemeot,  or  compolMHily  under 
the  proviaioas  of  the  Lands  Clanaei  Act,  the  uoder- 
takhig*  of    Eew-bridge  and  the  other  bridges 
^eciflsd  in  the  Act  of  1868,  and  for  that  purpose 
to  borrow  150,000/.  on  the  security  of  the  said  coal 
sad  wine  dnttM  faff  iAne  year  ending  July  6,  1889 ; 
«cd  to  proride  that,  on  the  completion  of  each  luch 
porchue,  toll  shall  for  ever  cease  to  be  levied  on 
ttte  bridge  so  purchased,  and  the  same  diall  become 
aooonty  bridge  and  be  maiBtaiDabteaad  repuiable 
aoeavdin^y. 

*'That  it  thMatd  Bin  should  recelTe  the  iuiction 
«l  ¥titiuiient>  KeW'^tiTtdge  might,  and  probably 
wnU,  be  immediately  pnrohased  at  the  public 
and  your  petitioners  would  be  fortliwith 
<xpoKd  to  an  unequal  and  imfair  competition  with 
a  tolLfeee  bridge,  which  could  only  result  in  a  rery 
gnat  diminutioa  of  their  traffic  and  revenue,  while 
tbgrvonld  aiiU  ramaia  boand  to  maintain  the 
ibdge  and  aereral  miles  of  road. 

"That  tfae  injastice  thus  inflicted  on  your  peti- 
iioaers  woold  be  further  a^^rarated  by  their  being 
«a«peBed  as  proprietors  Hammersmith  Bridge, 
"wtaeh  im  heavily  rated  as  real  property  in  the  counties 
of  Middlesex  and  Suney,  to  contribute  towards  the 
«ost  of  —■■»«*"*"g  the  Sew  and  other  bridge* 
whidi  are  made  county  bridgea  by  the  said  Bill,  but 
wludi  would  under  uie  Act  of  last  aesricHi  have 
Rmained  repaimble  for  the  next  twenty  years  at 
the  cost  of  the  penons  using  them.  One  of  the 
'Cffaeta  of  the  Bill  thus  is,  that  yoor  petitioners  will 
actually  be  taxed  for  the  stqpport  of  an  mdertakiog 
■ditectiy  oompethig  with  their  own. 

That  it  wonld  be  nnjast  to  your  petittoners  to 
-qply  the  pablic  funds  in  qoestion  to  we  acquisition 
and  freeing  from  toll  of  the  Kew  Bridge,  without 
at  the  same  time  either  compensating  your  peti- 
tiooers  for  the  loss  thereby  occasiODed  to  them,  or 
aoqmriog  ttieir  undertaking  on  similar  terms. 

**Tbat  the  effect  of  the  Bill  would  be  further 
iajwious  to  your  p^tiooers  by  dimioisUag  so 
materially  the  value  of  their  bridge  as  to  enable 
fte  promoters  hereafter  to  acquire  It  at  a  much 
-diminialied  price,  in  the  probable  eveot  oi  a  demand 
en  the  part  of  the  public  that  it  too  should  he 
teed  from  tolL  It  is  an  admitted  principle  of 
legtalation  tiwt  poUief  onde  should  not  be  em^<^ed 
in  aeqairiog  the  undertaUi^  of  one  private  cora- 
pai^  so  as  to  depreciate  by  an  unequal  competition 
^  valne  of  aaother  andertaking  of  the  same  kind, 
and  thus  to  pave  the  way  for  the  acquirition  of  the 
iattet  St  snch  d^neiated  amoBnt," 

Tha  ioUawing  were  the  obwotiooi  to  the  ioau 
staadi.- 

1.  That  the  aaiy  abject  of  the  Bill  is  to  atford 
tbe  mMH  ct  aeeoia^iihiiig  what  was  agraed  to 


[In  PuLuxBin^ 

and  eanotioDed  by  Parliament  In  the  last  sessioa 
by  the  5th  section  of  <*  The  London  Coal  and  Wine 
Duties  Contioaance  Act  1868  "—namely,  the  free- 
ing from  toll  of  the  several  bridges  named  in  flw 
said  section,  Kew  Bridge  betnr  one,  and  tiie  objea- 
tiona  of  the  petitioners  to  the  frseing  of  K«w- 
Bridgeoa^t  to  have  been  made  when  the  said  Act 
of  1888  was  before  Parliament,  and  cannot  cow  be 
raised. 

2.  Hiat  the  eflfect  of  an  opposition  by  tfae  pett- 
tioaert  would,  if  allowed,  amount  to  a  repeal  of  a 
public  Act,  namdy,  the  said  London  Coal  and  Wine 
Dnties  Oontinmuioe  Act  1868. 

8.  That  Kew  and  Hammerm^  M^et  an  not 
competing  bridges. 

4.  That  if  it  be  admitted  that  the  bridges  an 
competing  bridges,  it  is  against  the  est»iKshed 
practice  of  Paruament  to  allow  the  owoers  of  one 
bridge  to  object  to  an  Act  of  Parliament  the  effect 
of  which  mi^  be  to  render  that  competition  mon 
effectual. 

6.  That  Hammersmith  Bridge,  having  been  con- 
structed afer  Kew  Bridge,  beotme  a  competing 
bridge  with  the  latter.  The  petitioners  can  have  no 
beta  ttamH  to  object  to  a  reduction  or  total  abolition 
of  tiie  tolls  on  a  bridge  with  which  they  flat 
entered  into  competition. 

6.  That  the  petitioners  have  no  such  interest  in 
the  provisions  and  objects  oi  the  Bill  as  will  oonte 
8  baattmdL 

if ufide?,  Q.C.  for  the  petitionen.— The  precedento 
are  uniform  to  show  that  wherea  new  bridge  aeeka  to 
compete  with  tnexlatiog  bridge,  or  any  Bill  is  pro- 
moted which  intwferes  with  an  alraidy  existing 
bridge,  sanctioned  by  Fariiament,  a  locus  ilmdi  wiU 
begiven  to  the  latter  to  om>o»e  the  Bill :  {Nortkamptm 
and  Banburt/  Junction  Baitimv  BiU  1 866,  oa  Patititm  of 
Trustta  of  the  TewkeMbary  Ibeotrn  Bridge  and  RoaJsy 
Smeth.  158 ;  Thamea  Sitbiwag  Bill,  Smeth.  162.)  The 
case  of  the  Albert  Bridge  CBOt  reported)  is  a  vbij 
cogent  one.  Then  a  bridge  was  vropoeed  to  cma 
the  Thames  below  Battersea,  and  the  pn^dietan 
of  Battersea  Bridge  wen  allowed  to  be  heardagidnat 
the  BiU. 

Mr.  IhcKAXDS.— Did  that  case  occur  befon  tla 
Befereea? 

MmdelL — ^No ;  it  occurred  before  their  time  ;  but 
I  have  the  facta  from  Mr.  Crippa,  who  was  counsel 
■  in  the  oase.  We  have  got,  thoefore,  to  this  polnV 
that  competition  would  be  a  ground  for  a  Iocum  ttaa£ 
in  the  event  of  this  being  anew  bridge.  It  is  not 
denied  that,  assnming  the  Bill  of  last  year  to  have 
been  a  private,  not  a  public,  Bill,  if  the  promoters 
had  then  aoagfat  to  throw  Kew  Bridge  open  by 
means  of  public  money,  we  should  have  bad  a  right 
to  appear.  Aguo,  supposing  that  a  Town  Council 
seelu,  by  means  of  the  munidpal  rates,  to  establish 
new  gasworks,  either  it  must  make  terms  with  the 
company  witii  which  it  is  competing,  or  the  eom- 
paoy  must  be  allowed  to  appear.  Or  suppose  then 
wen  two  existing  gasworks,  and  a  municipal 
corporation  proposed  to  boy  up  one  of  these,  the 
other  company  would  have  a  right  to  be  heard 
against  such  a  proposal,  and  to  say,  "  No ;  yo« 
shall  not  upfij  your  pablic  fauds  so  as  to  Im- 
peril our  intemsts."  If,  therafore,  the  legislatkn 
of  ^  year  had  been  by  private  Bill,  we  riionld 
have  been  entitled  to  be  heard,  to  say  that  pnbtle 
money  shall  not  be  so  applied.  Of  course  we  bow 
to  the  decision  of  Parliament,  as  embodied  in  the 
public  Bill,  but  now  that  the  promoters  seek  to 
supplement  it  b7  private  legislauoa,  and  to  accele- 
rate the  ffill  of  lilt  year  by  twmty  yeara  pe  m 
certainly  entitM  to  l(9hig«f|.by  ^ 
devoted  to  the  ndon^iuk  of  the  tolls  Kew 
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Bridge  u  public  money  obuiaed  hy  taxation  OTer 
the  district  of  the  Metropolitaa  Board  of  Works, 
and  as  soon  as  ever  Kew  Bridge  is  free  onr  rer^ue 
will  decrease.  The  qnestioa  is,  whether  we  do  not 
MUtain  aoch  as  iojiinr  from  thli  Iwialatioa  as  will 
entids  US  to  saj  to  the  committee  that  one  bridge 
onght  not  to  be  freed  from  toll  unless  the  otiier  is 
freed  also.  As  to  the  objection  that  we  are  really 
aikiDg  for  the  repeal  of  the  Act  of  1868,  we  do  not 
seek  to  interfere  with  the  throwing  open  of  Kew 
Bridge  twenty  years  hence  ;  but  we  object  to  its 
being  thrown  open  twenty  years  befina  tbe  term 
fixed  by  Farliament.  It  is  alleged  that  Kew  and 
Hammersmith  are  not  compemig  bridges ;  but 
eroyone  knows  better. 

Hr.  RtcEJLBDS.— What  is  tiie  distance  between 

the  two  bridges  ? 

MunJeB.— Two  miles.  Then  it  is  said  that, 
assuming  the  two  bridges  to  be  competing,  it  is 
against  the  established  practice  of  Parliament  to 
lUlow  the  owners  of  one  bridge  to  object  to  an  Act 
of  Parliament  the  effect  of  which  may  be  to  render 
the  competition  more  effectual.  This  is  not  the 
case  of  a  railway  company  doing  something  to  make 
their  route  more  convenient  or  shorter.  No  doubt, 
if  the  proposal  were  merely  to  shorten  or  improve 
the  road  to  a  particular  bridge,  you  would  not 
allow  the  proposers  of  a  competing  bridge  to  be 
heard.  .But  here  this  Bill  will  put  it  out  of  our 
power  to  compete  at  all,  because  ereiybody  will  go 
Dj  the  toll-free  bridge.  Then  as  to  objection  6,  no 
doabt  If  the  trustees  of  Kew  Bridge  were  to  say  of 
thcdr  own  mere  motion,  "  We  will  abuidon  tolls," 
we  could  not  be  heard ;  but  there  is  all  tbe  differ- 
ence between  such  a  proposal  and  the  application  of 
public  money  ior',aa  object  which  we  say  will  destroy 
our  property.  The  effect  of  the  Bill  will  be  that  we 
shall  lose  the  Interest  on  capital  expended  tmder  a 
Fariiamentary  guarantee,  and  Farliament  vill  not 
allow  onr  interest  to  be  so  prejudiced  by  means  of 
public  money.  The  tolls  are  higher  on  Kew  Bridge 
than  on  ours.  Therefore,  if  the  public  go  by  that 
route  now  in  preference  to  ours,  they  will  use  it 
much  more  frequently  when  Kew  Bridge  is  toll-free. 
Prirate  interest  is  not  to  be  sacrificed  to  public  con- 
Tenience  in  this  way.  Parliament  has  «ily  said 
that  Kew  Bridge  shall  be  thrown  open  in  1869.  We 
wish  to  show  tbe  committee  that  it  should  not  be 
thrown  open  without  compensation  to  us  before 
1889. 

Hr.  BicKABDs. — Was  the  Bill  of  last  year  referred 
to  the  examiners?  Public  Bills  sometimes  are, 
when  tbey  affect  jnivate  interests. 

MmM. — So;  it  was  not  referred  to  tbe  exa- 
miners, nor  did  we  petition  against  the  clause,  for 
we  never  heard  of  it  till  the  Bill  was  passed. 

Smtbaale  (Parliunentary  agent). — The  Act  of  last 
year  was  a  public  Act  It  was  brought  in  at  the 
ustance  of  the  Metropolitan  Board  of  Works,  the 
City  of  London,  and  Government  as  represented 
by  the  Chief  Commissioner  of  Works,  and  its 
object  was  to  continue  the  coal  and  wine  duties  now 
allied  to  metropolitan  improvements,  and  to  ex- 
tend tbe  right  of  the  Metropolitan  Board  of  Works 
and  tbe  Corporation  of  London  to  those  dues  for 
seven  years  beyond  the  time  Pariiammt  had 
Umited,  namelyfrom  1882  to  1889.  Itwaa  objected 
by  certain  persons  who  pud  those  dues,  but  lived 
beyond  tbe  area  benefited  by  metropolitan  improve- 
ments, that  they  onght  to  receive  a  quid  pro  quo  for 
this  prolongation.  Accordingly  tbe  clause  sJready 
mentioned  was  introduced,  and  if  it  had  not  been  so 
introduced  for  the  benefit  of  these  outsiders,  the 
BUI  would  nerer  have  passed.  The  only  gioond 


upon  which  Hammersmith  Bridge  can  claim  a  km 
itemdi  is  competition,  and  this  Bill  creates  no  tacb 
competition.  The  petitioners  say  that  if  Kew 
Bridge  were  made  toll  free  they  would  be,  as  coun^ 
ratepayers,  contributing  to  tbe  maintenaoos  of  a 
bridge  in  competition  with  theirs ;  but,  being  only 
individual  ratepayers,  represented  by  a  public  body, 
tiiey  would  have  no  right  to  be  heard  on  thst 
ground.  The  two  cases  cited  are  not  in  pcdnt 
They  are  cases  in  which  private  companies  soagh^ 
for  their  own  beneflt,  to  do  tiutt  whi<^  would  divert 
traffic  from  an  existing  bridge  oe  ienj.  That  is 
the  only  kfnd  of  oompetition  in  (aspect  ol  wUdi  a 
iocus  standi  conid  be  allowed.  But  here,  if  tay 
traffic  is  diverted  from  one  bridge  to  another,  it  is 
diverted  by  a  public  Act  and  for  tiie  public  b^ieflt, 
not  tbe  benefit  of  a  private  company.  There  is  no 
such  competition  as  entitles  the  petitioners  to  be 
heard,  and  they  have  mistaken  tiwir  remedy.  They 
should  go  to  Fariiament  and  ask,  tioough  m 
proper  authorities,  that  clause  5  should  be  extended 
to  them.  We  only  fulfil  tbe  iotenions  of  tbe  psrties 
to  the  Act  of  1868  in  coming  here  and  carrying  ont 
the  bargun  made  with  the  public 

Hr.  RiCKARDB. — ^But  yon  now  seek,  by  a  private 
Bill,  to  accelerate  tbe  period  fixed  in  the  public 
Act  for  tiiTowing  open  the  bridge. 

Loaitttaatdi  allowed. 

Agents  for  the  Bill,  Dyon  and  Co. 

Agent  for  petitioners,  GnAanut  and  Wardlaw. 


COURT  OF  APPKAL  IN  CHANOEaT. 

Beiorted     Tboxu  Bboodbaitk  ind  E.  Smruz 
Boon,  Kaon.,  BaniBtan«t-Law. 

April  17  and  19. 

(Before  the  Lords  Justiobs.) 

He  Bjlbmbd'b  Bxukiko  Covfant  (Limitbd); 
ex  parte  Thb  Bank  op  Lonbon. 

Compmiea  in  liqwdation — Advances —  Giiara»te»  l» 
induce  pmimsnt  of  the  advaneea  bg  coo^poay  tdUdk 
had  given  a  cffttnter-guarantee. 

The  hank  qf  L.  had  made  adoanee$  to  M'H.  mm  die 
security  of  a  guarantee  {jr  B.  and  Co.  7%e  nan  vat 
from  time  to  time  renewed,  but  vUimatdg  the  bank 
expressed  its  desire  to  have  the  transaction  closed. 
M*H.  and  B.  and  Co.  then  induced  the  I.  Atsoaa- 
ftON  to  prant  M'H.  a  credit  enabling  him  to 
dischanje  the  dAU  ond  Co.  giving  to  the  asaoeiation 
a  timihr  guarantee.  Sabsequentlg  the  bank  gave  t» 
the  association  a  anmter-gucp-antee,  bv  which  Mm 
guaranteed  to  provide  fands  to  meet  the  uabilitv  of  nS 
association  in  the  event  of  B.  and  Co.mtdd.ng  a^wA; 
and  upon  this  state  of  facta  the  biBs  ^ven  to  tecnre 
the  debt  were  reneioed  from  time  to  time,  cmd  were 
wbimateljf  met  by  the  bank.  AB  the  companies  wert 
ordered  to  be  Komd-vp,  and  upon  the  c/oum  of  ds 
ftoiuktt  was 

Held  (reversing  the  decision  of  the  M.  R,'),  that  B.  and 
Co.  usere  liable  to  the  bank  for  the  amount  paid, 
inasmuch  as  the  guarantee  given  by  them  entitled  til 
bank  which  had  paid  the  money  to  stand  in  the  placet^ 
the  association  to  whom  it  was  ot'iMn,  a  right  whiA 
the  bank  had  not  in  any  way  released  ^  its  coMter- 
guarantee. 

The  position  of  the  bank  was  not,  by  rtaaon  of  its 
having  been  vie  original  guarantor,  at  all  quieted;  but 
it  stood  exactly  as  any  third  indepemknt  conpoajT* 
from  which  the  assoeiatton  might  have  oUained  snei  ^ 
guarantee  would  hate  stood  on/pamagAt  mmoHMttf 
tktadvaneea.        Digitized  by  OO'DQlC 
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Thi»  was  an  appeal  by  the  liquidator  of  the  Bank 
-of  London  (Limited)  against  a  decision  of  the 
Master  of  the  Rolls  disaUowjog  a  claim  made  hy 
him  as  a  creditor  for  160.000i  against  the  estate  of 
Bamed's  Banking  Company  (Umited),  which  is  also 
in  liquidation. 

The  drcumstancea  were  these; — 

A  gentleman  named  James  M'Heniy  was,  in  the 
jear  1864,  and  antecedently  thereto,  the  finaacial 
«gent  of  a  railway  in  the  United  States  of  America, 
called  the  Athutic  and  Oreat  Western  Kailway 
Compuiy ;  and  In  the  conrse  of  large  traotactions 
between  him  and  the  appellant's  company  they 
accepted  bills  drawn  by  him  for  200,000/.  This  sum 
was  guaranteed  to  the  Bank  of  London  by  the  firm 
of  Bamed,  Mozley,  and  Co.,  who  were  then  carrying 
on  business  as  bankdrs  in  Lireipool,  under  circum- 
Atanoes  which  an  fully  stated  in  the  jndgments 
which  follow. 

The  bills  were  renewed  from  time  to  time  at 
maturity,  till  Oct.  1864,  when  the  Bank  of  London 
expressed  their  desire  that  the  bills  then  about  to 
become  due  should  be  met,  and  the  trauBaction 
closed.  Mr.  M'Henry  then  applied  to  the  Imperial 
Mercantile  Credit  Association,  who  agreed  to 
adrance  him  200,000£,  to  meet  the  bills,  Bamed, 
Mozley,  and  Co.  giving  to  the  association  a  gua- 
rantee to  the  same  effect  as  that  which  tiiey  had 
^ren  to  the  appellants.  The  circumstances  of  this 
guarantee,  and  the  instmmenta  by  which  it  was 
effected,  are  fully  stated  in  the  judgments. 

Id  the  autumn  of  1861  a  counter-guarantee  was 
giTen  by  the  Baiik  of  London  to  the  ImperisI  Mer- 
cantile Association,  by  which  the  bank  agreed  that 
it  Bamed,  Mozley,  and  Co.  made  default  in  repay- 
ment of  the  advances  for  which  their  guarantee 
WBJB  pren,  they  (the  Bank  of  London)  would 
proTide  the  association  with  funds  as  If  the  engage- 
ment were  their  own.  This  counter- guarantee  was 
irom  time  to  time  renewed,  when  the  bills  current 
under  the  original  guaiantee  were,  on  becoming  due, 
renewed  ;  and  when  the  bills  finally  drawn  became 
due,  they  were  met  and  paid  by  the  appellant  bank 
out  of  their  own  funds^  and  they  debited  the 
Imperial  Mercantile  Association  with  the  amount  of 
those  payments,  which  was  ultimately  reduced  to 
the  sum  of  160,000^: 

B&med,  Mozley,  and  Co.*a  business  was  io  June 

1865  acquired  by  a  company  inc(»porated  under  the 
GcKBpaniea'  Act  1862,  wh^  thereupon  continned 
tlka  (ud  business  under  the  title  of  Banied'i  Banking 
Company  (limited) ;  but  that  company  was  in  April 

1866  ordered  to  be  wound-up.  Similar  orders  were 
made  in  the  following  ownths  of  May  and  June,  in 
the  matters  of  the  Bank  of  Iiondon,  and  the  Im- 
perial Mercantile  Credit  Association.  The  former 
ot  these  then  carried  in  its  claim  for  160,000/. 
against  Baroed^s  Banking  Company,  and  the  claim 
was  in  the  first  inatance  admitted,  and  a  dividend 
npon  it  was  paid,  but  without  prejudice  to  the  right 
of  Bamed's  Banking  Company  to  dispute  the  claim 
altogether.  Accordingly  when  a  second  dividend 
liecame  payable,  the  official  liquidator  took  out  two 
cummonses,  one  of  which  was  to  exclude  the  pay- 
ment to  the  Bank  of  London  of  tiiat  contemplated 
dividend,  and  the  other  abstdutely  to  expunge  the 
admitted  chum. 

Upon  these  summonses  it  was  argued  on  the  part 
of  the  official  liquidator  that  the  counter  guarantee 
was  a  release  by  the  Bank  of  London  of  tbe 
original  guarantee ;  and  that,  inasmuch  as  this  com- 
Mny  had  given  its  guarantee  not  to  the  Bank  of 
Xoodon,  but  to  the  Imperial  Association,  and  as 
that  assodatloD  bad  in  fact  never  been  called  on  to 
pay  anything,  Bamed's  Banking  Company  had  not 
become  liable  for  any  amount  whatever. 

Tlie  Master  of  tbe  Bolls  disallowed  the  daim  of 
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the  Bank  of  London,  whose  liquidator  now  ap- 
pealed. 

1^  BoumkU  Palmer,  <^&,  and  BMuott,  snKtorted 
the  appeal,  and 

Sir  Riehard  Baggt^c^j  Q.C.,  and  Kdcemek,  his 
Lordship's  order. 

Shr  Rmnddl  Piilmer,  Q.C.,  having  replied. 

Lord  Justice  Selwtk  said : — la  this  case  there  is 
no  substantial  difference  or  dispute  between  tiaa 
parties  now  before  us,  with  respect  to  any  of  the 
facts  in  the  case,  although  there  appears  from  tiie 
shorthand  writer's  notes  of  the  judgment  of  the 
Master  of  tbe  Rolls,  dther  to  nave  been  some 
mistake  in  that  shorthand  writer's  report,  or  some 
misapprehennion  on  tbe  part  of  bis  Lordship  with 
respect  to  tbe  facts,  for  his  Lordship  says  in  one 
part  of  his  judgment:  "It  was  in  point  of  fact  a 
mere  pap«r  transaction  as  far  as  they  were  con- 
cerned, to  make  the  bodka  of  the  Bank  of  London 
look  more  favonrable  ia  respect  of  tbe  advances 
to  Mr.  M'Henry."  And  then  his  Lordship  says,  In 
another  part  of  the  judgment,  "And  now  the 
Bank  of  London,  who  have  paid  nothing,  and 
although  they  could  recover  nothing  from  tbe  asso- 
ciation, seek  to  enforce  one  of  the  guarantees  given 
to  the  association  against  one  of  the  goaraaton 
viz.,  Bamed's  Banking  Company." 

Now,  that  which  was  tbe  foundation  of  the  whole 
of  tills  transaction,  appears  very  clearly  from  the 
4th  paragraph  of  Mr.  Mozley's  affidavit,  in  which 
be  says,  "  My  said  firm  was  in  Oct.  1864  liable  for 
200,000/.  under  certain  guarantees  whit^  it  bad 
given  to  the  Bank  of  liWdon  on  account  of  Mr. 
M'Henry."  Therefore,  so  far  from  this  having  been 
a  paper  transaction,  and  so  far  from  nothing 
having  been  paid  by  the  Bank  of  London,  the 
substance  of  the  transaction  is  that,  whereas  in 
Oct.  1864  the  firm  of  Barned  and  Ca,  afterwards 
transformed  into  Barned's  Banking  Company,  the 
limited  company,  was  llaUe  for  the  160fiOOL  under 
the  guarantees  given  to  the  Bank  of  London  on 
account  of  James  M'Henry  (he  having  been  unable 
to  pay),  by  means  of  money  paid  by  the  Bank  of 
London  that  liability  on  the  part  of  Bamed, 
Mozley,  and  Co.,  and  the  limited  company,  has  been 
got  rid  of,  and  this  was  a  substantial  benefit  to 
them  in  respect  of  the  guarantee  given  by  them, 
and  we  have  now  to  decide  whether  the  subsequent 
transactions  have  relieved  them  of  their  liability. 

They  being,  in  Oct.  1864,  under  the  liability  so 
stated  by  Mr.  Mozley  in  his  affidavit,  it  appears  that 
in  Nov.  1864,  Mr.  M'Henry,  the  person  ultimately 
liable,  writes  a  letter  la  which  he  says,  "I  shall  be 
obliged  by  your  opening  a  credit  for  this  nulway" 
(that  is  the  Atlantic  and  Great  Western)  "  to  Uie 
extent  of  200,000/1,  for  which  I  engage  to  lodge 
securities  of  this  company,  at  50  per  cent.,  with 
the  guarantee  of  Messrs.  J.  Bamed  and  Company, 
bankers,  of  Liverpool,  as  well  aa  the  guarantee  of 
the  Bank  of  London,  for  the  due  payment  of  the 
amonnt,"  That  was  the  proposal  upon  which  was 
baaed  the  subsequent  arrangement,  and  that  pro- 
posal was  carried  into  execution  by  letter  of  the 
9th  Not.  1864*  in  which  Messrs.  Bamed  and  Com- 
pany  give  a  guarantee  to  the  Imperial  Association. 
"In  consideration  of  your  advancing  to  James 
M'Henry  the  sum  of  50,0002;  (say  fifty  thousand 
pounds)  on  loan  for  six  months,  repayable  on  May 
5th,  1865,  on  the  deposit  of  securities  aa  per  note  at 
foot,  we  guarantee  tiie  repayment  of  the  said  loan 
to  you  at  maturity,  it  being  understood  that,  on  the 
said  loan  being  repaid,  you  are  to  hand  the  said  secu- 
rities to  us."  That  is  a  clear  plain  guarantee  to  the 
Impoial  Association  for  that  sum  of  ^000^  There 
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vcte  three  other  bqdis  of  60,000^  idranced,  makiDg 
an  adTance  altogether  of  200,UO0J^,  and,  In  point  of 
bet,  that  200,000^^  was  advanced  to  Mr.  M'Henr^, 
and  was  so  adTanced  by  the  Imperial  Mercantile 
AMOciation,  or  by  the  Buik  of  London,  at  the 
request  of  the  Imperial  Mercantile  AMadation,  on 
the  faith  of  the  guarantee. 

It  ia  unneoeasary  to  pomie,  in  detail,  the  sabM- 
qneut  renewals.  On  each  of  those  oocaaioni  a 
gnarantee  was  giren  in  the  same  form,  and  on 
each  occasion  the  counter  guarantee  was  given 

,  by  the  Bank  of  London,  with  which  I  will  deal  pre- 
sently. That  brings  ns  to  the  last  transaction 
which  was  with  reference  to  the  bills  nptm  which  the 
claim  is  now  made,  and  whidi  wen  pdd  by  the 
Bank  of  L<mdon.  That  was  on  the  Sth  Peb.  1866, 
irUch  was  the  date  of  the  last  guarantee.  That 
letter  is  a  letter  signed  by  Mr.  Charles  Modey,  the 
managing  director  of  the  limited  company,  and  it 
■ays,  "  Referring  to  our  letter  of  the  Sth  Aug.  1866, 
guaranteeing  four  several  advances  of  60,000/.  each 
made  by  you  to  litr.  James  M^eory  against  cer- 
tain securities  deposited  wiUi  the  Bank  <j  England, 
in  consideration  of  your  conttnoing  such  wlvanoea 
to  the  extent  of  160,000/.  for  a  further  period  of  six 
months  from  the  date  on  which  each  advance 
matures,  say  10,000/1  due  Feb.  Sth  continued  to 
Aug.  Sth  1866  ;  60,000/:  dae  March  9th  c<Hitiuned  to 
SspC  9th ;  6(^000i.  due  Match  37th  cootinned 
to  Sept.  27th ;  and  50,000/1  due  April  4th  con- 
tinned  to  Oct  4th;  in  all  160,000/.,  we  gna- 
lantee  the  repayment  of  such  renewed  advances 
on  the  dates  they  respectively  become  due.  An- 

'  nexed  we  specify  the  secnrities  deposited  at  the 
Bank  of  England,  and  it  is  understood  that  againat 
these  secnritK*,  or  such  other  securities  as  may  be 
enated  In  respect  of  them,  say  eertiflcates  of  deboi* 
ture,  equipment  mortgi^  bonds,  or  consolidated 
honds,  we  hereby  give  yoa  full  lien  thereon  to 
secure  payment  of  tiie  amounts  at  maturity.  The 
■eenrities  are  to  be  delivered  to  us  on  the  said 
■ecnritics  beii^  repud."  Hiere  ^ain  is  a  clear 
nqpcess  gnaraotee  given  Vy  tha  limited  company; 
In  fact,  a  renewal  of  that  guarantee  vUeh  had 
existed,  as  sUted  in  Mr.  Mozley's  affidavit,  In  Nov. 
1864  and  previously ;  and,  in  point  of  fact,  it 
npears  that  by  reason  of  some  of  these  transactions, 
that  original  liability  had  been  considerably  reduced. 
All  tiiat  the  limifeed  company  did  was  to  give  this 
geanntee  for  160^000/1 

Then  the  qoesdon  wUdi  ws  have  to  decide 
is  a  question  of  fact,  viz.,  was  a  sum  of  money 
advanced  by  the  person  to  whom  that  gnaiantee 
was  given  on  the  faith  and  by  virtue  of  that 
gnaraotee?  Upon  that  I  entertain  no  doubt 
iriiatever.  In  fact,  his  Lordship  the  Bibater  of  the 
BoU^  in  anotlier  passage  of  his  judgment  says: 
The  Ulls  were  paid,  and  it  was  the  Bank  <tf  LcmdoD 
vho  paid  those  bills."  In  point  of  fact,  the  Mils 
V«e  paid.  By  whom  were  they  paid  ?  They  were 
paid,  it  is  admitted,  not  by  the  Imperial  Association 
V  tiieir  own  funds,  but,  at  their  request,  by  the 
Bank  of  London,  and  tiiey  were  debited  hj  the 
Bank  of  London  for  evoy  shilling  of  tlait  160,0001. 
As  I  suggested  in  the  course  ot  the  argument, 
BUppo^g  the  Imperial  Mercantile  Association, 
instead  of  going  to  the  Bank  of  London,  who  had 
iMsn  mixed  up  in  these  transactions  before,  bad 
gone  to  another  company,  or  s(xne  private  bank,  and 
had  requested  th«n  to  accept  and  to  meet  these 
Ulls  for  160,000/.,  and  that  had  beat  done  at  their 
fefues^  and  thqr  had  been  deUted  nitii  that  sum  of 
money,  could  it  then  be  said  that  the  Imperial 
Assoraalion  were  not  entitied,  having  in  fact  found 
the  money,  in  consequence  of  their  request,  to  sue 
Bamed's  Banking  Company  upon  that?  I  think 
tbey  would  be  eotiUed  to  sue  in  that  way.  It  is 
admitted  that  tiieie  la  no  distinction  to  be  drawn 


between  the  proof  made  nominally  by  the  Bank  of 
London  and  the  Imperial  Association.  If  the 
Imperial  Association  is  entitied  to  sudi  proof,  then 
the  proof  of  the  Baok  of  Ltmdon  ouE^t  to  be  allowed 
to  stand. 

The  only  remaining  question  is,  whether  the 
existence  of  the  counter  guarantee  which  was  given 
1^  the  Bank  of  London  to  the  Imperial  Assoaation 
makes  any  difference  ?  It  fortunately  happens  that 
that  transaction  has  been  four  times  repeated  in 
four  different  forms.  We  have  no  difficulty,  tbcxe- 
f  ore,  in  ascertaining  what  was  the  real  objdct  and 
intention  of  that  transaction  and  the  real  meaning 
of  the  parties ;  because,  although  these  letters  are 
written  in  a  mercantile  form,  they  are  free  fnnu 
ambiguity.  Take,  for  instance,  the  first  one,  which 
i<  the  counter  guarantee  given  at  the  date  of  the 
9th  fTov.  1864,  and  is  in  these  words:  "We  gua- 
rantee to  you  the  due  fulfilment  of  the  enclosed 
obligation."  On  the  second  occasion,  on  the  IStb 
May  1865,  it  is  in  these  words,  "  In  default  of  re- 
payment by  Messrs.  Bamed  and  Co.  of  the  seroal 
amounts  specified  in  their  guarantee,  endorsed 
hereon,  on  the  several  days  of  payment  on  which 
the  same  become  due,  we  hereby  undertake  to  pro- 
vide you  with  funds  as  if  the  engagement  were  our 
own."  On  the  third  occasion,  vhich  is  on  the  5tb 
Aug.  1865,  it  is  expressed  in  these  words,  but  ex- 
actly to  tiie  same  effect :  "In  tiie  event  oi  Messn. 
Barued  and  Co.  failing  to  pay  the  nxfous  iastal- 
ments  of  the  above  advance  of  200,000£  at  the  dates 
at  which  they  severally  fall  due,  we  hereby  under- 
take  to  do  so."  And  on  the  last  occasion,  that  being 
the  moat  material  as  being  the  one  actually  in 
existence,  the  10th  Feb.  1866,  it  is  expressed  thus : 
**Ia  the  event  of  Messrs.  Bamed  and  Co.  f^ng  to 
put  you  in  funds  to  meet  the  several  sums^  amount- 
ing in  all  to  160,000/.,  on  the  dates  they  severally 
fall  due,  as  detailed  in  this  letter' of  guarantee,  we 
hereby  undertake  to  do  so." 

It  being,  as  I  have  already  said,  cleariyestab- 
liabed  that  the  money  was  paid  at  the  request  of  the 
Imperiid  Assodatira,  and  mat,  if  they  had  obtained 
that  money  from  any  other  bttikers,  tbey  would  be 
clearly  entitied  to  sue  in  respect  of  the  moneys  so 
obtiuned  and  so  paid,  we  have  to  dedde  whether 
this  counter  guarantee  is  a  release  of  Bamed's 
Bank.  So  far  from  there  being  aiy  sort  of  inten- 
tion to  release  them  from  the  obligation,  in  each 
one  of  the  counter  guarantees,  in  the  four  forma  ia 
wliich  they  appear,  the  eiistenoe  and  continuance  of 
that  obligation  on  the  part  of  Messrs.  Bamed  and 
Co.  is  most  plainly  and  cleariy  expressed.  So  far 
from  there  being  any  iotentiw  to  put  an  end  to  it, 
it  ia  the  fouudation  of  each  of  these  countra  gua^ 
raotees  that  that  liatnlity  is  to  continue ;  but  in  the 
event  of  that  liability  becoming  incapable  of  bang 
enforaed,  either  wlwUy  or  In  put,  tbue  is  a  eounter 
gnanntee  given  by  the  Bank  of  London.  There  is 
no  agreement  to  release  Messrs.  Bameds,  and  there 
was  no  inteotion  to  release  them.  The  existence  of 
such  guarantee  by  the  Bank  of  London  was  wholly 
unknown  to  Messrs.  Bameds;  for  Mr.  Mosleysays, 
**!  and  my  aaid  firm  were  in  no  way  party  to,  aiod 
knew  nothing  of,  the  subsidiary  airangemeot,  whidk 
I  have  since  karnt,  was  made  between  the  Imperial 
Association  and  the  Bank  of  London."  Hiere  vai^ 
therefor^  no  intention  or  ^precment  to  rdesse 
them,  and  no  commuoicatiou  of  tiie  ioatnuneots 
which  are  supposed  to  amount  to  a  release. 

The  only  remaining  question  is.  Is  time  In  ptrint 
of  Uw  any  snob  release  7  No  such  rule  of  Uw  hu 
been  referred  to,  and  I  am  at  a  loss  to  imagine  how 
it  could  be  supposed  to  exist  as  applicaUe  to  such  a 
case.  A  counter  guarantee  was  given  by  the  Bank 
of  London.  It  was  a  transaction  they  might  have 
put  an  end  to ;  it  was  not  communicated  to  Bamed's 
Banking  Company  at  aU^  and^^Rmurt.amdlutt  to  a 
Digitized  by 
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rrieaae  of  the  obligatioa  prerloualy  exlBting  on  the 
part  of  Metm.  Bwned  and  Co. 

Therefore,  the  vhole  of  the  caie  appears  to  me 
to  be  ia  accordance  with  what  my  learned  brother 
has,  daring  the  argameat,  called  the  gnbstance  of 
the  caae.  Meserfl.  Bamed  and  Co.  baring  come 
racier  seriooi  liability,  and  that  haTlag  been  con- 
tintied  and  nodertaken  by  the  Umitm  company 
lucceedtng  Uenn.  Bamed,  they  hare  been  releaaed 
from  that  to  a  Tery  considerable  extent  at  the  ex- 
pense of  the  Bonk  of  London,  who  adranced  this 
som  of  money  at  the  request  of  the  Imperial 
AMociatioa.  I  think  the  pnx^  ought  to  be  allowed 
to  continue,  and  that,  therefore*  the  order  made  by 
Us  LocdsUp  upon  thiei^idication  ihonld  have  been, 
and  most  now  be  by  ns,  an  order  refusing  both  the 
qipticaUons  on  the  part  of  Barned's  Bank  with 
coats.  There  will  be  no  costs  of  the  appeal. 

Lord  Justice  Giftard  said : — As  to  the  facts  of 
tlua  case  there  is  no  dispute  whatever,  and,  so  far 
as  it  is  necessary  to  advert  to  them,  they  may 
be  stated  shortly.  (^Having  stated  the  facts  he 
proceeded :]  Assuimng  that  there  had  been  no 
counter  guarantee  by  the  Bank  of  London,  I 
cannot  conceire  any  question  could  have  been 
raised,  because  there  was  the  simple  transaction 
tionof  the  Imperial  Mercantile  Association  request- 
tog  the  Bank  of  London  to  make  advances,  which 
would,  in  point  of  law,  be  adranees  by  the  Mercan- 
tile  Asaociation  to  Mr.  M'Henry,  aai  there  is  no 
question  but  that  those  advances  were  made.  Can 
such  a  transaction  as  diat  be  affected  by  the  fact  of 
tha«  being  this'counter  guarantee.  For  that  is  really 
the  eobstauce  of  the  case.  The  counter  guarantee 
(I  read  only  the  last  one,  for  they  are  in  substance 
all  the  same),  is  in  these  winds :  **  In  tbo  erent  of 
lUnrs.  Barned  and  Co.  fidling  to  put  yon  in  funds 
to  meet  the  several  sums,  amounting  in  all  to 
IM^OOOi^  on  the  dates  they  severally  fall  due,  as  de- 
tailed in  this  letter  of  guarantee,  we  hereby  under- 
take to  do  so."  I  cooiess  I  cannot  by  possibility 
mderatand  how  that  guarantee  could  bare  pre- 
Tented  the  Mercantile  Aasociaaon  from  recovering 
irooi  Bamed  and  Co.  every  sixpence  whidi  bad  been 
advanced  at  their  request  by  the  Bank  of  London 
and  M'Henry.  It  seems  to  me  that  the  transaction 
is  pret^ly  the  same  as  though  no  such  gnaraotee 
as  that  ever  existed ;  and,  that  being  so,  the  result, 
«f  course,  most  be  that  the  aj^iUcation  on  the  part 
of  Barned's  Bank  ntusC  be  dismissed,  and  must  be 
dismissed  with  costs ;  and  I  have  no  heritaUon  in 
saying  that  a  contrary  dedeion  would  be  most  un- 
just. It  would  in  point  of  fact  be  releasing  Bamed 
and  Co.,  from  a  liability  under  whidi  tbe^  were 
beyond  all  questicm  (I  mean  the  original  liability 
for  20(^000^  when  they  gave  ttx  dinct  goaiantee 
to  tb»  Lcmdon  BankX  althongh  tbey  have  got  the 
foil  beneflc  of  all  the  subsequent  transactions,  and 
although  tin  intenUim  of  ereiy  party  was  that  tb^ 
should  be  liable. 

Sdkdtors  Ibr  the  sfpellants,  the  Bank  of  London, 
toUenil  Soju. 

Solictors  for  the  official  liquidator  of  Barned's 
Banking  Company,  Fresh/UUs.  _ 


Jpnl  24  and  26. 

(Before  the  Lobdb  JunuiU.) 

HoLLAHo  V.  Holland. 

Tmttse — ^cceptows  of  trust  ht  deed — Breach  of  tnal 
— ^iMspfs  omtract  dtot—SptewiIbf. 

Wken  tktn  is  a»  aeeeptatiee  of  a  inOaaAip  mtbr  sso^ 
onrf  NotiUii;  aon,  that  don  not  amoiM  to  a  cowmaM 
^fAcfrssfss. 

Attd  amtimmthf  etstuis  gm  trust  of  a  defauUiiu/  truttM 
who  had  been  appointed  bg  a  deed  MUcA  merelg  cm- 
taineda  rtdud  that  itwas(bsiredtoaj^>oaU&im,aiid- 
in  the  operative  part,  his  t^peitttmM  t»  pmmaas  of 
that  dtiire,  aere 

Btid,  Offering  from  Stuart,  Y.C.,  not  to  he  ^ttd^ 
criditort  is  a  suit  to  adndmter  the  trustee's  estate. 

This  was  an  appeal  by  certain  simple  contract 
creditors  of  a  Mr.  Cooke,  deceased,  the  testator  in 
the  cause,  against  an  order  of  Stuart,  V.C,  which 
decided  that  the  respondants,  who  were  interested 
in  a  trust  estate  to  which  Mr.  Cooke  was  a  default* 
ing  trustee,  were  entitled  to  such  as  specialty 
creditors  against  his  estate. 

The  hearing  before  His  Honour  is  reported  ante 
page  68,  where  all  neceisaiy  statnnents  will  be 
found.  , 

CAor^  BaB  emd  ^md  supported  the  a^ieal,  and 

Dkkitison,  Q.  CL  and  2>av^  supported  the  <vder  of 
the  Yice-Chancellor. 

The  anthorities  referred  to  were 
Adey  T.  Arnold,  2  De  a.  M.  &  0. 432j 
WyTtch  T.  Qra/tU,  2  Draw.  312 ; 
Isaacson  v.  Hamoood,  L.  Bep.  3  Ch.  App.  22S; 

18L.T.  Eep.  N.  S.622; 
Oiffard  v.  Manley,  Cae.  temp.  Talbot,  109; 
Twmer  v.  Wardle,  7  Sim.  80 ; 
Wood  Y.  Hardisty,  2  CoU.  Ch.  Cas.  542 ; 
Benson  v.  Benson,  1  P.  Wms.  130 ; 
BMhitrdson  v.  Jenbms,  I  Drew.  477 ; 
jranwUr.irarfya^2B  Bear. 224;  2L.T.Bsp. 

N.S.681. 

Lord  Justice  Sblwtk  said :  The  first  ques- 
tion which  arises  in  this  case  is  a  question 
upon  the  coostroction  of  the  deed  of  the  10th 
Dec  1869,  by  which  the  testatw,  whose  estate 
is  being  admmistned  in  this  suit,  was  iqipointed 
trustee ;  and  the  question  is  whether  that  deed  i»  to 
be  construed  as  containing  anything  more  than  an 
appointment  of  the  testator  to  a  certain  trusteeship 
on  the  one  hand,  and  an  acceptance  by  him  of  that 
tmstBBsUp  on  the  other,  or  whether  it  ought  to  be 
construed  as  containing  a  covenant,  or  words 
equivalent  to  a  coveoaat,  on  his  part  to  do  some 
special  act,  or  to  perform  some  duty.  It  has  been 
argued  that,  as  &e  acceptance  of  the  tnut  is  twloe 
referred  to  in  the  deed,  it  most  be  construed  as  if 
somediing  mue  than  a  mere  acceptance  of  the  tr«st 
was  intended,  and  that  something  more  than  sock  a 
mere  acceptance  must  be  implied.  If  that  acceptance 
had  been  twice  refwred  to  in  the  recital,  or  twice  in 
the  operative  port  of  the  deed,  there  would  have 
been  considerable  force  in  that  argument.  Bat 
we  find  that  it  is  only  mentioned  once  in  the 
retatais  and  once  in  the  operative  part  of  the  dead, 
the  effect  of  the  recital  being  that  tlw  parties  bene- 
flcisUy  interested  under  the  tnut  were  desirous  that 
Frederick  Cooke  should  be  appdnted  a  trustee  in 
the  room  of  Milliogton,  the  deceased  trustee,  and 
that  Frederick  Cooke  had  consented  and  agreed  to 
become  a  trustee ;  and  then  the  operative  and  the 
material  part  of  the  deed  is  "thattluaaidFredeciBk 
Cooke  did  thereby  testify  and  declare  his  sptoytaaoe 
nf  the  tmitmshij  "  -  ig  tized  by  vjOOyiC 
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We  find,  therefor^  in  this  recital  one  and  the 
same  thing  leferred  to  as  a  thing  proposed  to  be 
done,  and  then,  according  to  tlie  uBuid  form  adopted 
by  conTftyancer*,  that  one  and  the  same  thing  is 
intnessea  to  have  been  duie  by  the  qperatire  part 
of  the  deed.  I  think  that  both  the  redtal  and  the 
operatiTe  part  hare  one  and  the  same  object  and 
effect— Tiz.,  the  appointment  to  the  trusteeship  on 
the  one  hand,  and  the  acceptance  of  it  on  the  other. 
But  there  is  no  express  corenant  to  do  any  special 
act  nor  to  pnform  any  duty,  and  I  think  Uiat  no 
nidi  covenant  can  be  implied.  The  case  of  Coartnof 
T.  TeQfbr,  6  M.  &  Q.  and  the  case  (rf  Marryat  t. 
JUarryat  (sup.)  are  the  authorities  wliich  go  in 
support  of  this  conclusion. 

Assuming  then  thU  to  be  the  true  construction 
of  the  deed,  the  next  and  the  only  remaining 
question  is  whether,  in  consequence  of  the  acceptance 
of  the  trusteeship  by  an  instrument  under  seal,  the 
present  debt  and  (as  the  argument  has  been  pro- 
perly and  necessarily  put)  every  other  debt  which 
could  be  proved  against  Cooke's  estate,  in  respect  of 
this  truatee8hi|>,  ought  to  be  considered  as  a  specialty 
debt.  In  my  judgment  it  is  concluded  by  authority. 
The  case  of  Adei/  v.  Arnold  was  decided  by  Lord 
St.  Leonards  in  1862  when  sitting  in  the  Court  of 
Appeal,  and  it  therefore  possesses,  as  I  need  not 
■qr,  very  great  weight.  In  that  esse  the  deed  was 
executed  by  the  trustee,  and  therefore  in  my  judg- 
ment that  clearly  amounted  to  an  acceptance  of  the 
trust  by  him  under  seal,  and  that  decision,  so  far 
as  I  know,  has  never  since  been  questioned.  But  in 
the  present  case  the  learned  Vice-Chancellor  has  not 
in  any  degree  impugned  the  authority  of  Adey  v. 
Arriola ;  for  his  Honour  sppeara  to  have  been  mis- 
informed upon  a  matter  of  fact,  and  to  have  snp- 
poeed  that,  in  the  case  of  Adey  v.  Arnold  the  deed 
WES  not  ezecnted  by  the  trustee ;  and,  but  for  that 
misai^trehension,  I  think  it  probable  his  Honout's 
deci^n  would  have  been  o^osite  to  What  it  has 
been. 

On  the  other  hand,  the  decision  of  Ada/  t.  AnuM 
has  been  followed  by  Kinders^y,  V.  C.  m  the  case 
of  Wynck  V.  Grant,  by  the  Lord  Chancdlor  of  Ire- 
land in  Newport  r.  Bryan,  5  Ir.  Ch.  Rep.,  and  by 
Lord  Cairns  in  the  case  of  Isaaaon  v.  Jlarwood 
(ttqt,).  I  think  that  the  case  of  Wocd  v.  Hardisty 
cannot  be  considered  as  an  interruption  to  the  line 
of  authorities,  nor  as  in  any  degree  ques^oniog  the 
sntbority  of  Ad^  v.  Arnold;  for  in  that  case  than 
was  this  express  declaration,  as  appears  in  psge  542 
of  the  second  volume  of  CoUyer's  Reports :  "  Sah- 

Cct  to  the  trusts  aforesaid,  the  said  William  Forbes, 
8  executors,  administrators,  and  assigns,  shall 
stand  possessed  of  the  said  policies  of  assurance, 
and  of  the  moneys,  bonuses,  and  accumulations  to 
be  received  In  respect  thereof,  and  of  all  oUiers  the 
premises  hereby  assumed,  or  intended  so  to  be,  upon 
tmst  for  the  said  Susan,  her  executors,  adminis- 
trators, and  assigns,  for  her  and  their  own  absolute 
nse  and  benefit."  In  that  case  Adey  v.  Arnold  does 
not  appear  to  have  been  cited,  bot  the  able  coansel 
wbo  a^ned  the  case  for  the  defendants  is  auted 
^ply  to  have  argued  that  "a  breach  of  trust 
generally  created  a  simple  contract  debt:  Vernon  v. 
Vatcdreji,  Cox  v.  Baieman;  but  be  was  not  prepared 
to  say  liiat  it  might  not  be  otherwise  when  the 
trust  was  declared  by  an  instrument  under  seal." 
And  in  that  case  the  learned  Vice-Chani^or  says: 
«  Unless  any  further  authorities  wwe  cited  for  the 
defendants,  he  should  yield,  though  somewhat  re- 
luctantly, to  those  which  had  been  cited  for  tha 
plaintiff."  tVood  v.  Harduty  was  before  A<Ay  v. 
ArttoZt^  but  I  think  that,  under  the  circumstances 
which  I  have  mentioned,  it  cannot  be  considered  a 
case  in  opposition  to  Adm  v.  Arnold ;  and  if  it  were, 
of  course  the  previous  decision  of  the  Yioe-Chan- 
oellor  most  be  treated  ai  Bubordinate  in  point  of 
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authority  to  the  subsequent  decision  of  the  Lord 
Chancellor  sitting  in  the  Court  of  Appeal.  I  think, 
therefore,  that  we  may  take  it  that  since  the  deci- 
sion of  Adey  V.  Amoid,  there  has  been  a  stream  of 
authorities  flowing  in  the  same  diiectiOD,  new  in 
any  way  interrupted  or  questioned. 

I  think,  therefore,  both  upon  principle  and  antho- 
rity,  that  it  must  be  held  that  the  mere  fact  of  a 
trustee  being  a  party  to  and  executing  a  deed  by 
which  he  is  appointed  trustee,  and  accepting  the 
office,  is  not  of  itself  sufficient  to  justify  the  court 
in  holding  that  the  debt  Is  of  such  a  charact«  as  to 
constitute  a  spedslty  debt.  I  am  of  opinion,  there- 
fore, that  the  order  of  the  Vice-Chancellor  should 
be  discharged,  and  we  must  reverse  it  witii  the 
costs  of  the  application  in  the  court  below  to  vsiy 
the  certificate  of  Uie  chief  clerk.  I  think  also  that 
the  costs  of  the  application  ought  to  be  costs  in  the 
cause,  but  the  respondents  to  tbia  appeal  must  bear 
their  own  costs. 

Lord  Justice  Oif  fabd. — This  case  has  been  very 
ably  argued,  and  I  am  quite  satisfied  that  we  have 
beud  everything  that  could  be  said  in  support  of 
the  decision  of  the  court  below,  and  the  utmost 
that  ingenuity  could  hare  imagined ;  but  I  must 
say  that  to  me  it  appears  a  very  plain  case,  both 
upon  authority  and  upon  principle. 

Now,  as  regards  the  auworitiM,  I  do  not  think  it 
necessary  to  refer  to  more  than  two  cases— the  ooe 
before  Lord  St.  Leonards,  and  the  other  before 
Lord  Cairns.  I  quite  agree  that  the  case  which 
was  before  Lord  Cairns  is  not  a  case  similar  to 
this;  but  he  laid  down  the  principles  which  ate 
applicable  to  these  cases,  and  he  put  it  simidy  in 
&is  way,  namely,  that  you  are  to  inquire  what  it 
was  that  the  parties  meant.  In  Aiky  v.  Arnold 
what  Lord  St.  Leonards  said  was  that  the  court 
would  not  raise  a  covenant  without  necessity, 
which  I  apprehend  meant  this — that  if,  from  the 
nature  of  tbe  transaction,  you  infer  that  a  covenant 
was  intended,  you  will  raise  it,  alUutugh  there  arc 
not  tft  words  such  as  are  usually  found  when  a 
covenant  is  intended.  But,  on  the  other  hand,  if 
from  the  nature  of  the  transaction,  you  do  not  inter 
that  a  covenant  was  intended,  then  you  will  not 
imply  it. 

Now.  what  is  it  we  have  to  deal  with  in  this  case  ? 
First  there  is  a  power  to  appoint  new  trustees  in 
the  ordinary  form,  and  then  uiere  is  a  power  (these 
being  tenants  for  life)  to  consent,  and  the  continu- 
ing trustee  is  to  appoint.  That  power  is  executed 
in  this  way.  There  is  a  deed  to  which  the  tenants 
for  life  are  parties,  to  which  the  continuing  tmstee 
is  a  party,  and  to  which  the  intended  new  trustee  is 
a  puty;  and  the  object  of  that  deed  is  twofold- 
first  of  all,  to  appoint  a  new  trustee,  and,  secondly, 
to  convey  the  proper^  to  bim.  It  has  no  other 
object  or  purpose  whatever,  and  if  yon  look  at  the 
deed  I  must  say  that  anything  less  likely  or  less  to 
be  inferred  from  the  deed  than  that  the  one  trustee 
should  covenant  with  the  other,  I  never  saw  on  the 
face  of  any  deed.  That  was  not  by  any  means  the 
purpose  of  tiie  deed :  it  was  simply  the  appointmeot 
of  a  new  trustee,  and  a  simple  conveyance  of  the 
trust  property  to  that  new  trustee  ;  and  I  cannot  see 
that  the  witnessing  part  of  the  deed  gocsat  all  farther 
than  the  recital.  There  is  a  recital  that  the  new 
trustee  has  consented  and  agreed  to  become  a 
trustee,  and  the  witnessing  nart  of  the  deed  is  that 
the  trustee  testifies  and  declares  Itis  acceptance  of 
the  trust;  and  these,  in  my  opinion,  amount  to 
nothing  more  or  less  than  that,  by  executing  that 
deed,  he  precludes  himself  from  saying  afterirsrds 
that  he  did  not  consent  to  become  a  trustee. 

Well,  then,  what  is  the  clear  conclusion  to  be 
drawn  from  tiM  case  of  Adqr~ry,Axnadt  It » 
•im^y  this  and  nothio8zelM^\laitMi^Uwe  » 
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ao  acceptance  of  a  tnuteeahip  atider  aeal  that  doet 
not  amonnt  to  a  coTenant.  Here  thia  deed,  if  jou 
look  at  U  to  aee  what  the  object  and  isteot 
if  it  were  and  what  was  reaJl/  dooe,  amonota,  you 
will  find,  to  nothing  more  or  leas  than  the  mere 
acceptance  of  the  trusteeship  under  seal,  and  that 
being  90^  DO  covenant  is  to  be  implied,  and  I  am 
Wisfied  that  no  corenaot  was  intended. 

For  theae  reasons  I  am  of  opinion  that  the  deci> 
doa  of  tlie  court  below  must  be  rereraed.  The 
costs,  as  mj  learned  brother  has  said,  ot  the  ap- 
peal as  regards  the  appellanta  will  be  added  to  their 
costs  in  this  cause ;  the  respondents  will  hare  no 
costs  of  the  appeal,  and  they  most  pay  the  costs  in 
the  court  below  of  this  application. 

I  hare  only  one  word  to  add :  It  has  been  lug- 
geated  that  there  may  be  snch  a  thing  as  a  specialty 
iteqaity  which  is  not  a  specialty  at  law ;  but  I  do 
not  hesitate  to  say  in  the  plainest  possible  language 
IliBt  if  there  be  not  a  specialty  at  all,  and  not  a 
Kate  of  things  snch  that  an  action  at  law  can  be 
■aintained,  in  equity  all  debts  rank  pari  pattti,  and 
there  is  no  distiDctiou  between  one  description  of 
debt  and  another,  whether  tbqr  be  or  be  not  apeclatty 
debtfl. 

Solicitor  for  the  simple  contrKt  crediton  a]^ 
felling,  Ji/er. 

Stdidtiir  for  the  respondents,  Kaaneg* 


(Bef<ne  Lord  Joatioe  Qiffaxd.) 

Bk  Thk  Jonrr  Srocx  Discocht  Cokfavt 
(LixtraD) ; 

Dk.  Frrx's  Casb. 

WiaAtytp —  TraMifer^ym-rtgUtration     at  ccm- 
wnmtut  of  winding-up— Utlajf  of  tranMferror. 

F^mtit  register  of  lis  company  for  twtntif  ^arts, 
tooted  a  tranafer  of  (Aesa  to  S^h^  laiom  it  was  alto 
tuMtd,  and  it  wag  left  at  tAt  eowpang's  office  for 
nyiabvtum  on  tie  \5th  /e&.  1866.  A  board  meet- 
w  Mf  AM  on  the  iit  March,  but  from  tome  wmz- 
piained  ctnte  the  Irantfer  vae  not  then  regietved. 
On  the  7  lA  March  1866  a  petition  to  wind-up  the 
tamtottj  Mf  prttsnled,  and  on  the  IJth  a  winding-up 
trar  woe  made.  F't  wame  eoMtitmed  ea  tAs  regtatar, 
mid  he  woe  wummaned  in  Jins  )866  to  ehow  eemee 
»<«  kit  ntzme  ehould  not  be  vlated  ontheH$tt(f  cm- 
trvmtorite.  According  to  hie  affidavit  he  "  luceeet- 
fidhf  resisted "  the  summone,  bat  hit  nanu  wai  not 
removed,  nor  did  it  appear  to  have  been  tettkd  on  the 
hitf  as  IB  Ajml  1S69  a  summone  to  settle  himfimdhi 
on  the  Est  waa  aerved  on  him  on  the  pin-t  of  the  offi- 
tiat  Squidator,  Upon  thia  hetg^Jiadto  kaoeldaiiama 
TtmeKtd,  and  it  waa 

Bdd  (retersing  the  decision  of  the  Master  of  ike  RolU), 
that  ea  the  delay  in  regiatering  the  tranter  was  the 
/aub  of  the  eompatuf,  and  as  it  was  not  incumbent 
on  F.  to  procure  the  substitution  of  S't  name  far  hu 
mem,  and  at  them  had  been  no  iklay  at  all  on  the 
part  of  F^  his  name  muti  be  removed  from  the  list. 

This  was  an  appeal  againat  a  decision  of  the 
Master  of  the  RoUa,  whereby  the  name  of  Dr.  An- 
Amr  7yfe,  the  appellant,  had  been  aettled  on  the 
Brt  of  contribtttories  of  this  ctHupany,  which  is  now 
bdag  wound-op  in  his  Lordship's  chambers,  in 
Kwect  of  twenty  aharee. 

The  main  circumstances  upon  which  the  liability 
of  Dr.  Fyfe  depended  were  brought  before  the 
eonrt  on  tbe  admissioas  by  the  parties  to  the  follow- 
ing effect:— 

Tbst  on  tbe  7th  March  1866  a  petiticm  to  wind- 
tbe  company  by  the  coart  was  presented,  and 
wt  an  onur  in  ooofnmitj  with  Ui  prayer  was 


'  made  on  the  17th  March.  That  Dr.  Fyfe  was,  prior 
■  to  the  wioding-up,  the  duly  registered  holder  of 
.  twenty  shares,  and  tiiat  before  the  commencement 
of  the  winding-up,  he  executed  a  proper  transfv  of 
them  to  one  James  StrawMdge,  by  whom  the 
transfer  was  also  duly  executed.  That  this  transfer 
was  lodged  with  the  company  for  r^istration  on 
the  15th  Feb.  1866,  but  that  it  was  nerer  in  fact 
registered.  That  James  Strawbridge  had  died  on 
the  2Bth  Jane  1867  intestate^  and  that  no  adminii- 
tration  to  him  baA  erer  been  taken  out. 

It  also  apDcared  Uiat  on  the  lat  ManA  1866  a 
meetinK  ol  the  board  had  been  held,  at  which,  in 
the  ordinary  coarse  of  business,  tbe  transfer  ongfat 
to  have  been  registered,  and  it  was  not  explained 
why  this  was  not  done. 

In  June  1866  a  meeting  was  held  to  settle  the  list 
of  coDtributories,  and  according  to  Dr.  Fyfe'a  state- 
ment, he  attended  that  meeting,  and  "snccessfnUj 
resisted  "  the  insertion  in  that  liat  cX  his  name. 
From  that  time  he  took  no  steps  in  the  matter,  and 
was  not  applied  to  again  on  Iwhalf  of  the  official 
liquidator,  until  he  receired  notice  of  a  summons 
for  the  2?nd  April  I860,  calling  on  him  and  nume- 
roos  oUier  alleged  contributcnies  to  show  cause  whr 
thqr  should  not  be  finally  settled  on  the  UsL  He 
then  applied  hy  sommons  to  hare  Us  nameremored, 
and  the  summons  was  adjourned  into  court,  when, 
on  the  11th  June,  the  Master  of  tbe  Rolls  decided 
that  his  name  must  be  retained  on  the  liat.  Hia 
Lordship  came  to  that  concloaioo  on  the  gronnd 
that  in  June  1866  Dr.  Fyfe  was  aware  that  his 
name,  the  trau^er  notwitbstandioK  was  still  on  the 
register  of  member*,  and  that  he  had  done  nothing 
to  substitute  the  name  of  Mr.  Strawbridge  for  hie 
own,  although  Strawbridge  lud  not  dim  fw  l^ 
wards  of  a  year  after  that  time. 

The  articles  of  association  of  the  company  pro* 
Tided  (8)  that  until  substitution  on  the  register  of  m 
traosioree,  the  transferrer  should  oontinne  to  be 
deemed  a  sharehtdder,  and  (10)  that  tbe  dheetor* 
should  hare  power  to  refuse  to  register  a  transfer 
presented  to  uiem  for  that  purpose. 

Jackson,  for  Dr.  Fyfe,  contended  that  it  was  by 
default  of  tbe  company  that  the  transfer  was  not 
registered  in  tbe  first  instauce:  that  then  was  no 
delay  on  the  part  of  Dr.  Fyfe^  who  had,  as  he 
beliered,  resisted  with  success  the  insertion  of  his 
name  In  June  1866,  and  waa  entitled  to  rest  content 
with  that ;  that  it  was  no  part  of  his  duty  to  pro- 
cure sulMtitution  of  another  name  when  be  sought 
to  remove  his  own. 

Lord  Justice  Giftaxd.— Has  the  court  ever 
removed  one  name  without  sabstitnUDg  another 
for  it? 

Dicluiltm,  Q.C.  as  omjeiis  curio,  referred  to 
Ba  Ths  Amatic  BanJeing  Corporation!  en  parte 
Ute  Koual  Bank  of  XndM,  19  L.  T.  Bap. 
N.8.806. 

Jackaon  also  contended  that  the  summoos  in 
April  last  of  tbe  official  liauidatw  showed  that  the 
matter  waa  not  concluded  against  Dr.  E^fe,  and 
coDsequeotly  that  he  had  not  acquleaced  in  the 
insertion  of  his  name. 

Loaxk  Webb  (with  him  JeaaeL  Q*  C.)  suppwted 
his  Lordship's  order,  relying  principally  upon  the 
above  mentioned  clauses  of  the  articlea  of  assoda- 
tion,  on  the  delay  from  June  1866,  and  on  the 
aluence  of  any  representative  of  Mr.  Strawbridge. 
He  contended  that  it  was  Dr.  Fyfe'a  duty  if  he 
claimed  immunity  for  himself  to  procure  the  tab- 
stituUon  of  the  name  of  liia  transferee. 

The  authorities  cited  vcK^itized  by  Google 


IB2-Y<n.  xxuss.~BEPOSTS.  THE  LAW  TIMES. 


JZs  MOKLXT.    MOBLBT  V.  SaUSDBBB. 


[V.C.  M. 


Nation's  ease;  Re  Joint  Stoek  Diteount  Company,  ' 

L.Bep.3Eq.77;  15  L.  T.  Bep.  N.  S.  808; 
Sill's  case,  nnrflported  i 

Sh^herd'teasei  BtTheJoMBtoekBtaanmitCom- 
pany,  L.  Bep.  2  Ch.  App.ie;  15  L.  T.  Bep. 
N.  S.  198; 

BheKelVs  case;  Re  Mexiean  and  South  American 

Company,  L.  Bep.  2  Clt.  App.  3S7 1  16  L.  T. 

Bep.  N.  S.  19* : 
SichsWs  case;  Re  Joint  Stock  Discount  Company, 

L.  B«p.  S  Ch.  App.  119 ;  17  L.  T.  Bep.  N.  S.  363 ; 
BhApman's  cass;  Be  Joint  Btock  i>uiso«nt  Com- 

pony,  L.  Bep.  5  Eq.  219. 

Lord  Justice  GifFABD  taid:— I  am  of  opioion 
th^  ia  this  case  Dr.  Fyfe's  name  ought  not  to  be 
on  this  list  of  contributories.  Beference  has  been 
made  to  tiie  8th  article  and  the  10th  article  of  the 
deed  of  settlement  of  this  particular  company. 
Those  articles  would,  I  think,  bare  affected  St^s 
oMf  if  not  NatMa  cas^  bat  it  ia  enon^  for  me  to 
taj  this,  that  M  this  trausfte  vu  made  on  the  15th 
Veh.  1666,  and  there  vaa  a  meeting  on  the  Ist 
Mii":rh,  at  vhidi  this  transfer  ought  to  have  been 
registwed,  unless  objection  was  made,  and  no 
■objection  was  made,  and  bearing  in  mind  besides 
tiiat  Mr.  Strswbridge  was  actually  a  shareholder 
in  this  company,  I  do  not  think  tlut  those  articles 
have  any  application.  There  was  phun  delay  and 
plain  laches  on  the  part  of  the  company  in  not 
Rgistering  the  transfer  on  the  lat  March.  I  cannot 
dcnibt  that,  if  this  application  had  been  made 
immediately  after  the  winding-up,  the  Master  of 
,  the  Bolls  wonld  hare  consider^  that  this  case 
would  have  stood  on  the  same  ba^  as  Nation^s  case 
.and  Siffa  case,  and  he  would  hare  taken  Dr.  Fyfe's 
.  name  oft  the  list  of  contributories.  The  ground  on 
which  be  proceeded  was  Dr.  life's  delay.  In  my 
-opinion  there  has  been  no  delay  whatever  on  the 
part  of  Dr.  Fyfe,  nor  do  I  think  this  case  in  the 
least  degree  affected  by  SUhelts  case.  I  take 
jStdUffs  case  to  be  this,  and  nothing  else— that  if 
you  have  a  name  on  the  register  it  may  be  the  name 
of  a  person  who  has  a  right  to  have  some  other 
name  in  its  place ;  bnt  if  that  person  is  content 
that  his  name  shall  remain  on 'the  roister,  the 
official  liquidator  cannot  come  forward  and  ask  that 
that  name  shall  be  taken  off  the  register,  and  to 
■ubftKute  moe  other  peison'i.  That  is  the  whole 
of  Schcfft  ease,  and  It  does  not  at  all  follow  from 
SicA^s  case  that^  if  two  persons  went  to  the  official 
liquidator  without  any  improper  delay  at  all,  and 
■aid,  "  This  case  comes  within  Ililts  case  or  Nation's 
-case,"  that  the  official  liquidator  most  necessarily 
bam  an  order  for  the  purpose  of  remoTing  the 
.  name  of  the  transferor. 

When  we  come  to  the  facts  of  the  case  the  matter 
■eems  to  me  to  be  entirely  concluded  by  the  course 
taken  by  the  official  liquidator  himself,  because  by 
his  summons  as  late  as  the  22nd  April  1669,  he  calls 
upon  a  number  of  persons,  and  amongst  others  on 
■  Dr.  Fyfe,  to  show  cause  why  his  name  should  not 
then  be  settled  on  the  list  of  contributories.  If 
that  is  so,  can  I  hold  because  Dr.  Fyfe's  name  was, 
owing  to  the  lacha  of  the  company,  on  the  Ust  of 
aharuiolderi!,  that,  therefore,  it  was  on  the  list  of 
•contributories  up  to  the  date  when  that  summons 
was  serredf  Cleariy  it  was  not  on  the  list  of  con- 
tributories, because,  if  it  had  been,  this  summons 
would  have  been  wholly  erroneous ;  bat  this  sum- 
mens  was  made  the  fooudation  of  the  woceedings, 
and  is  the  summons  upon  which  Dr.  Fyfe's  name 
has  been  put  on  the  list.  That  being  sa  there  being 
no  delay,  I  hold  this  case  to  be  precisely  in  the  same 
.aituation  as  if  Dr.  Fyfe  had  made  this  application 
immediately  after  the  date  of  the  winding-up.  If 
he  had  made  this  application  then,  it  would  have 
been  impossible  to  raiae  any  distinction  between 
this  case,  3Ut$  cttae,  and  JtfafimV  oaie,  and  the 


principle  laid  down  in  Shqjherd's  case.  I  consider 
those  cases  binding,  and  that  the  question  raised  by 
them  is  not  now  open  to  be  considered  by  this  court, 
and,  that  being  so,  that  Dr.  Fyfe's  name  should  not 
be  on  the  list  of  contributories. 

The  only  other  point  is  the  absence  of  Stmr- 
bridge's  executors.  That  is  aot  materiaL  It  is  lut 
essential  to  Dr.  Fyfe's  case  that  he  should  put  say 
other  name  on  the  list :  it  is  enough  for  him  to  ssy, 
"  I  hare  been  put  improperly  on  the  list.**  I  am  of 
opinion  that  he  is  improperly  on  the  list.  As  regards 
the  costs  X>r.  Fyfe  will  hare  his  costs  in  the  court 
betow,  and  there  will  be  no  costs  of  the  a^ieal,  bat 
the  official  liaoidatcn-  will  have  his  costs  below,  and 
in  this  appeu  oat  of  the  estate  of  the  company. 

Sirfidtors  for  tin  appellant,  Walker  and  Sou. 

Solicitors  for  the  official  liquidator,  Lawrmt, 

Pkwt,  and  Uayer. 


T.  O.  XAUNS*  COTOT. 

Bcgortad  Iv  O.  T.  Edwarm,  Eio..  BBirrista>«tLsv. 

Thatdas,  June  2L 

Se  MOBLBT. 

HosLBx  V.  Sadudbkb. 

Set-off"— Charge  for  younger  ehUdren — Tenant  /or  Hfi 
in  possession—Legacy  left  to  him — Interest  on  cAn^ 
unpaid^ 

J/.,  being  entitled  (as  a  younger  child)  to  a  portim  0/* < 
dtarge  upon  an  estate,  the  tenant  for  life  owv  porM^ 
isp<  isMn  ike  interest,  and  il.  by  her  «M  l^  Mm 
lOOOL  On  hi*  death  more  than  that  sum  wantuta 
M*a  estati  in  remect  of  the  unpaid  interest,  and  tk 
queatim  wat  mAsmsr  there  was  a  ngkt  of  tU-offt 

Held,  then  was  not. 

This  suit  was  Instituted  by  administration  snm* 
mom  by  a  legatee  under  the  will  ol  Mary  Moriej, 
the  question  being,  whether  Mary  Morley,  bein^ 
entitled  to  a  charge  on  property  of  which  Franoi 
Morley  was  in  possession,  and  of  which  he  had  not 
kept  down  the  interest,  and  she  having  left  hio 
1000/.  by  her  wiU,  as  between  her  repres«itatiT« 
and  his^  thne  was  a  zi^t  of  set-off.  The  oatur 
came  on  upon  a  claim  by  Charlotte  Hniey,  adsaa- 
^tratrix  of  Francis  Morley,  as  a  pecuniary  l^stes 
of  Mary  Moriey.   The  chief  clerk  by  his  certiScsB 
found  that  the  defendant,  William  Allen  Frsncu 
Satmders  was  the  executor  of  Mary  Moriey,  vhoie 
debts  and  funeral  expenses  were  paid,  and 
hec  will  gave  the  sum  of  1000£,  to  Francis  Um0f 
(her  brother),  2600JL  to  her  sister  Dorothy  Sannden 
(wife  of  the  defendant)  and  other  legades  toie 
paid  out  of  4500t  to  which  she  was  entitled  eitoef 
the  will  of  her  father  Josias  Beadshaw  Utawj~ 
By  bis  will  the  tesUtor  devised  to  Oahriel  Fic'^ 
and  Octavius  Leefe,  their  heirs  and  assigair'''* 
Marrick  estate,  in  the  county  of  York,  to  the  W 
of  the  testator's  brothers,  John  Beadshaw  MonoTi 
and  Matthew  Morley,  their  executors,  administ^ 
tors,  and  assigns,  for  the  term  of  60O  yean,  i» 
subject  thereto  to  the  use  of  his  son 
Moriey  (who  was  then  sixteen  years  oid)  f*  ■* 
life,  with  remainder  to  his  children  in  tail,  ^*f^ 
mainders  over.    The  trusts  of  the  '^Jt 
years  were  to  raise  by  mortgi^;e,  sale,  or  other»l*) 
9000^  With  interest  at  iL  per  cent,  from  the  di^e  w 
the  t«tator*s  death,  and  to  receive  the  reoU  w 
said  Marrick  estate,   and  after  keepOK^*'^ 
thereout  the  interest  on  the  said  charge  of 
pay  an  annuity  of  lOOi  to  the  testator's  son,  J»» 
I  Morley  for  his  life,  and  an  annuity  of  800t » 
tesUtor's  wife,  Jane  Mwley,  for  life,  «»  w 
Ipemiit  the  raudne  ot /Ao  lenttito  m 
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cdvcd  by  the  penon  or  peiwHU  for  the  time 
'bang  entitled  to  the  rererBion  expectant  on 
the  detennination  of  the  said  term  of  600  yean. 
And  the  tesUtor  declared  that  the  said  sum  of  9000/. 
■0  directed  to  be  raised  should  be  for  the  benefit  of 
tin  testator's  son  Thomas  Morley  (since  deoe«Md% 
ud  his  daughters,  the  aaid  testatrix  M«iT  BCorky 
and  Dontiiy  Saunders,  in  shares  of  8000£  eadi,  to 
be  Tested  interesta,  on  their  attaining  twenty-one, 
or,  as  to  the  daughters,  on  their  mmiage  under 
age,  with  benefit  of  sarrivorship. 

John  Morley  died  in  March  1829,  aod  his  annuity 
then  fell  in.  Thomas  Morley  died  on  the  9th  Nov. 
1835,  under  age  and  intestat^  and  his  share  of  the 
9000/.  accrued  to  the  testatrix  Bfaiy  Morley  and 
Dorothy  Saunders.  On  the  death  of  the  testator, 
Jonaa  Beadshaw  Morley,  in  Feb.  1827,  the  trustees 
entered  on  the  Morrick  estate,  bat  the  9000/.  had 
nerer  been  raised.  In  18S2  the  eldest  son,  Francis 
Morley,  attuned  twenty-<Hie,  and  was  allowed  to 
enter  into  posaearion  of  the  estate  by  the  tnutees  of 
(be  term  aa  tenant  for  life.  He  made  some  pay- 
ments to  Mary  Morley  on  account  of  interest  in 
respect  of  hear  share  of  the  9000/.,  but  did  not  pay  it 
in  full,  and  at  her  death  there  was  due  to  her  from 
him  more  than  1000/.  Francis  Morley  died  in  Aug. 
18M,  and  hia  eldest  son  succeeded  as  tenant  in  taiL 
XTnder  these  circumstances,  the  administratrix  of 
nuds  Morley  claimed  the  legacy  of  1000/1,  and 
1b»  queeUoD  was  whether,  there  being  more  than 
IOOOl  doe  to  Mary  Morley  in  respect  of  his  default 
laDByiiig  tbe  interest  on  the  WOOL,  one  could  be  set 
OB  mgBinst  the  other. 

CoUam,  Q.  C.  and  Joliff«,  for  the  executors  of 
Traada  Morley,  insisted  that  there  was  no  right  of 
eekmff.  The  remedy  of  Maty  Money's  representap 
ti'vc*  waa  against  the  estate,  and  whateTer  question 
there  m^t  be  as  between  the  executors  of  Francis 
SCoriery  utd  those  entitled  in  remainder,  there  was 
noM  as  between  them  and  the  estate  of  the  testatrix. 
There  must  be  two  parties  to  a  aet-off  j  and  there 
hdng  ft  clear  right  on  the  part  of  the  execntOTS  to 
thvlesaegr,  if  the  dootrlne  of  set-off  applied,  there 
mmt  also  be  an  equally  good  legal  and  equitable 
xi^t  by  the  representatiTc  of  Mary  Morley,  whi<di 
there  was  not.  It  might  be  said,  perhaps,  that  there 
was  •  moral  obligation  to  keep  down  the  interest  on 
flie  i>srt  of  a  tenant  for  life  who  was  in  the  posses- 
akn  of  an  estate  upon  which  there  was  a  charge, 
bM  it  wms  Dodiing  more;  and  admitting  that 
¥raiMa»  Hoclsy  was  in  the  possession,  clothed  with 
thai  (^gatioii,  that  did  not  confer  a  right  of  set-off 
nm  retainov  and  the  cUm  for  the  U^ej  must  be 
snstaioed. 

Glatm,  Q.  C.  and  North,  for  the  representative  of 
Maxy  Morleji  contended  that  althoogh  this  might 
BoC  be  a  ease  of  setoff  proper,  there  was  a  ri^t  of 
retainer.  The  obligation  must  be  taken  to  hare 
ben  known  to  the  trustees  and  to  Francis  Morley  : 
(CWii«9  T.  WiUiami,  S  Hars,  689 ;  15  Jnr.,  K.  8.) 

object  here  was  to  throw  the  executor  of  Mary 
Hortey  upon  tbe  lemaioderman,  whan  he  would  get 
notking,  the  statute  having  mn.  What  had  been 
done  was  a  braad  of  trust,  and  a  bill  nd^t  have 
been  Aled,  and  a  desice  made  for  the  payment  of 
tbe  money,  therefore  it  was  a  persmal  demand, 
wUdi  wonld  extend  even  to  an  agent.  It  was  not 
tbe  ca*e  of  an  outsider,  but  a  direct  trust  to  raise 
9000L  with  interest  at  4/.  per  cent,  and  to  Roeive 
tiw  icBts  after  keeinog  down  the  Intanst,  and  pay- 
ing wundties,  and  permit  the  residaB  to  be  leceiTed 
try  the  reversioner  of  the  term : 
Duron  T.  Peaoock,  3  Dr.  288 ; 
Maki*gt  v.  Making',  1  De  F.  &  J.  358. 
The  whole  rents  were  received  with  notice  of  the 
tzwt  and  bequest  in  favour  of  younger  j^hiiHrpn. 


CV.CM. 
CoOoM,  Q.  C  in  re^. 

The  Vicx-Chakcellob. — ^This  question  involves 
a  claim  by  the  legal  personal  representatives  of' 
Francis  Morley  to  a  legacy  of  1000/1,  given  to  him 
by  the  will  of  Hary  Morley,  and  it  is  rested  on  tho- 
gronnd  that  Mary  HorteT      ^  charge  of  4000/1  on 
a  real  estate  In  Yorkshire,  of  which  Francis  MorleT 
was  tenant  for  life.   As  soon  as  Francis  Mork^^ 
came  of  age  the  trustees  <rf  a  term  of  600  years,  who  - 
were  in  possession,  let  Francis  Morley  into  posses- 
sion, and  it  is  admitted  that  that  was  clotiied  with 
tbe  obligation  upon  tbe  part  of  Francis  Morley  to 
keep  down  the  interest  of  9000L,  a  diarge  created 
by  the  term,  of  which  Mary  Morley  was  entitled  to' 
iOOOL   The  chief  clerk  has  found  that  Francis 
Morley  made  some  payment  on  account  of  such 
interest,  but  that  there  was  more  than  1000/.  dne 
on  such  account  at  the  time  of  his  death.   Now,  if 
Francis  Morley  had  been  indebted  to  Mar^  Morl^ 
for  the  amount  of  arrears  at  rent  so  received  and 
retained,  instead  of  being  ai^lied  in  payment  of  the 
interest,  it  wotild  necessarily  follow  that  being  so 
indebted,  and  having  a  chum  on  her  estate,  one  can 
be  set-off  against  the  other,  and  the  l^acy  of  1000/1 
would  be  thereby  annihilated.   But  was  he  indebted 
to  her  estate  ?  u  so,  tbe  consequence  would  be,  if 
he  owed  her  lOOOJl  his  claim,  whatever  it  was,  musk 
be  lOOMl  less.  Bnt  it  is  clear  on  ivinciple  that 
Mary  Morley  not  having  reouved  interest  on  the ' 
chai^  of  4000/.  to  which  she  was  entitled,  was  an 
incumbrancer  on  the  estate  for  tbelSOOL  and  arreata 
of  interest  found  due  to  her  and  not  paid.   It  is 
clear  on  the  principle  which  I  must  have  acted  <m, 
even  if  the  chief  doA  had  not  found  4S00L  doe  to 
her  and  all  arrears  of  interest,  that  If  she  was 
entitled  to  the  whole  4500/1,  her  estate  has  not 
been  diminidied  by  this  claim  against  her  estate, 
nor  did  Francis  Morley  receive  money  to  her  use;, 
my  <^nion  is  that  he  did  not,  merely  became  he 
was  let  into  possession.   It  is  true  that  the  trustee* 
of  the  term  b^ng  in  posKssion  let  him  into  posses- 
sion ;  but  as  tenant  ror  life  in  posssssion,  who  does 
not  keep  down  the  interest  <^  a  charge,  cannot  be 
sned  either  at  law  or  in  equity  by  the  penou- 
entitled  to  the  charge,  for  this  reason,  that  he  may 
be  stopped  from  receiviug  the  rents,  and  a  bill  may- 
be filed  to  restrain  him  from  so  doing,  without 
keeping  down  tba  interest  on  the  ohai^  But* 
person  who  has  a  mortgage  on  an  estate  cannot 
suatain  a  personal  demand,  and  money  due  to  him 
cannot  be  sued  i<a  either  at  law  or  in  this  court. 
In  the  present  case  there  was  no  debt  of  Francis 
Morley's.   It  was  a  charge  created  by  the  original 
testetor,  for  which,  therefore,  tbeie  can  he  no  mere 
personal  liability,  altlioufl^  there  may  be  a  moral 
obligation  to  keep  down  tne  Interest  of  the  charge  ; . 
but  I  am  unable  to  see  that  tbe  re]^resentative  of 
Mary  Morley  can  sustain  any  claim  either  at  law  or 
in  equity  against  Francis  Morlev  or  his  represen- 
tative for  rent  received  by  him.  With  respect  to  the 
suggestion  as  to  Courttug  v.  WUlianu  (wp.)  having 
decided  that  an  executor  has  a  rig^t  of  retainer,, 
thne  there  was  once  a  debt,  and  that  being  so,, 
there  was  still  a  debt,  although  not  recoreraUe  at 
law  by  reason  of  the  statute.   But  here  there  was 
no  debt  at  all,  although  morally,  aa  Mr.  Cotton 
admitted,  it  might  be  said  that  there  was  some 
claim  in  respect  of  tbe  180/1  which  oaght  not  to 
have  been  received,  on  the  result  of  the  account,  but  i 
as  the  estate  of  Mary  Morley  does  not  suffer, 
although  I  regret  having  so  to  decide^  on  the  tech- 
nical point,  I  cannot  regard  Francis  Morley  as 
indebted  to  Mary  Morley,  nor  his  estate  to  her 
estate,  there  being,  I  am  of  opinion,  no  case  of  set- 
off, or  even  a  right  to  retain.   There  will  there- 
fore be  a  decUratlon  to  that  effect,  namely,  that  the 
1000/.  legacy  and  interest  are  still  payable  ^to^he^ . 


VLoMiMT.   MomLMT  V.  Saditsbbs. 
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Bowm  r.  Bonss. 


[v.a  M. 


«wetitan  of  FnocU  Morlej.   U  is  certunly 
amdi  like  the  cue  of  a  mortfficee  ■UowiDg  the 
fDortgmfor  to  reeeirc  the  reata. 

Solicitor  for  the  daimuta,  roafa. 

Soliciior*  (or  the  iepn«ntatit««<  Ufliy  Modcj, 


BOWEU  V.  BOWEBS. 

ITtiB— GmMnulUMi — Poiodcf  dutriimtiom—DiredioM 
tadimde  theiMetqaalbf—"  1»  cate  thq tball die." 

A  Uttnior  aoM  aB  tit  pnperiy  to  tnuUet  abtoluif/if, 
and  to  meide  tlv-  wmU  amongtt  his  /oar  chUdren 
tgvaify,  with  benefit  of  survivortkip,  in  cam  any 
of  than  MhouU  die  vidwut  unu ;  md  in  cote  atiy  of 
than  Mhotdd  die  leaeing  any  duld  or  children,  the 
^art*  original  and  accndmg  to  be  divided  befwtem 
mhA  dttUtea  equaUg,  \f  mart  Hum.  oa^  mA  if  oa/jr 
oae^  Hum  (Jke  wAo/t  to  swA  oae.  AU fdwr  anrviied  Ue 
iUtator,  atiaineJ  twenty-one,  andtkne  had  fwniUes : 

BMt  that  tieperiod  referred  to  wom  tie  deaA  <^  the 
ittUUor,  and  tkefmr  adldm,  tock  obeebi^geM  tenmu 

M  CMBIiOa. 

The  qnettim  !□  thii  cue  arose  Dpon  the  conBtrnc- 
lion  of  the  will  of  Richard  Bowers,  dated  the  25th 
Sept.  1B55,  whereby,  being  at  the  time  of  his  death 
possessed  of  leasehold  bouses  in  Loadon  aod  else- 
where in  Middlesex,  and  personal  property  of  con- 
riderable  amount,  and  sdaed  in  fee  of  hcehold 
houses  in  Morthamptooshire,  and  other  real  estate, 
be  dlTMted  payment  of  his  debts,  funeral  and 
tcttuDentarjr  expenses,  out  of  his  personal  estate. 
The  testator  then  devised  all  estates  rested  in  him 
br  mortgage  or  otherwise,  to  his  two  sons,  William 
^wers  and  Henry  Bowers,  and  his  son-in-law, 
John  Halgh,  to  hold  to  them,  their  heirs,  executors, 
ad  minis  tntori,  and  assigns,  upon  trust,  to  cooTey, 
urign,  or  diipoK  of  the  same,  so  far  as  be  was 
tm^dally  intenisted,  as  |Mrt  of  his  personal 
estate ;  and,  after  a  speclflc  gift,  he  gave,  devised, 
•nd  bequeathed  unto  his  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  all  other  bis 
real  and  personal  estate  whatsoever  and  wbere- 
■oever,  and  of  what  nature  and  kind  soever,  to  bold 
to  tbKD,  their  heirs,  executors,  administratora,  and 
■ssigns,  upon  trust,  to  collect  and  get  in  such  part 
of  blB  personal  estate  as  should  consist  of  money 
and  securities  for  money,  and  other  his  debts  and 
effects,   and   he   proceeded  as   follows:  "And 
then  to  divide   the  whole  unto,  between  and 
amongst   my   four    children,    William  Bowers, 
Elizabeth,    now  the  wife  of  the   said  John 
Halgh,  and  Henrr  Bowers  and  Itichard  Bowers; 
ehare  and  share  uike,  as  tenants  in  common,  and 
Dot  at  joint  tenants,  with  benefit  of  survivorship,  in 
case  any  of  them  should  die  without  issue ;  and  in 
case  any  of  the  said  children  should  die  leaving  a 
ohlld  or  children,  then  I  direct  that  the  share, 
whether  original  or  accruing,  of  him,  her,  or  them  so 
dying,  shall  go,  belong,  and  be  divided  between 
•uch  children  in  equal  shares,  if  more  than  one,  and 
if  only  one,  then  the  whole  to  socb  one  and  only 
«hlld."  And  he  appointed  his  trustees  executors. 
The  testator  died  on  tbe  1st  Feb.  1856.  and  all  bis 
children  survived  him,  and  were  now  living.  John 
Haight3ok!npon  himself  the  active  execution  of  the 
trusts,  paid  the  debts,  and  received  and  admitted 
assets.  William  Bowers,  the  ddest  eon  and  beir-at- 
law  of  the  testator,  had  two  children;  Henry 
Bowers  had  been  married  for  ten  years,  and  had 
none :  lUchard  Bowers  had  two  children ;  and  Eli- 
sabetK  Haigh,  had  four ;  and  all  the  eight  grand- 
children were  infants.  A  question  haring  arisen 
whether  tbe  gift  to  the  tntatot'i  dilldren  vat  abio< 


hit&  or  gave  a  life  interest  only,  the  bill  was  iUed 
bj  Bkfaard  Bowen  for  tbe  administration  of  hit 
fathfi^T  crtal^  and  that  «at  the  point  now  to  be 
decided. 

3tapUr,  Q.  C  and  Vinnnt  for  the  plaintiff,  con- 
tended that  it  wat  aa  absolute  gift. 

X  iVanoa.  (^C,  for  tome  of  the  grandeUldren, 
inssted  that  according  to  tbe  anthonties,  and  ou 
the  coostznctisQ  of  the  language,  nothing  but  a 
life  interest  wa*  given.  If  tliere  had  been  a  gift 
simply  to  Uie  children  equally,  with  benefit  of  snr^ 
vtTordiip  in  case  they  should  die  without  istoe, 
there  might  have  been  an  abstdute  gift ;  but  then 
was  a  gift  over  imvidiDg  (or  tbe  event  of  either  of 
them  dying  with  or  without  itsue  or  leaving  diit 
dren,  and  that  cut  it  down  to  a  life  interest : 
2  Jann.  790, 3td  edit. 


Skaata^,  Q.C.icfeRedto 
Oee  r.TKe  Uuuar  of  Mmeheeter,  17  Q.  B.  737; 
21L.J.Stt,(|.B.; 

IViiiworti,  for  parties  in  the  same  interest,  re- 
ferred to  Goetuu  V.  To^nsemi,  2  W.  B-  23.  Wood- 
bfuiu  V.  irwx&ame,  lb.  131 ;  19  L.  J.  88.  Ch.,  was  DO 
authwity,  because  tbere  was  a  decision  of  the 
Court  of  Appeal  the  other  way : 
Farthing  v.  AlUti,  2  Mad.  316. 

Bartfy,  Q.  C  and  Bnmphrof  appeared  f  ot  two  of 
the  trustees. 

Bndrici  for  the  acting  executor. 

The    Vicb-Chaitcbllor   (without    hearing  a 
reply).— The  question  in  this  case  is  whether 
the  four  children  of  the  testator  who  survived 
him  took  life  estates  originally,  or  in  substitutktt 
for  tbe  gift  u>  their  children,  or  an  absolute  inte- 
rest.   The  facta  that  have  happened  are  these: 
At  the  tettator't  death  he  had  four  children,  who 
are  all  now  living,  and  have  all  attained  the  age 
of  twenty-one,  and  are  therefore  competent  to  give 
effectual  discharges  to  the  executors  for  their  shares, 
if  they  are  absolutely  entitled.    The  words  of  the 
will  are  few.     [Tbe  Vice-Cbanoellor  read  them.] 
There  ia  a  gift  of  the  whole  corpus  of  the  estate 
to  the  trustees,  opon  trust  to  collect  and  get  in 
sn(dt  part  of  his  personal  esUte  aa  shall  connst 
of  money  and  securities  for  money,  and  ottier 
his  debts  and  effects,  and  to  divide  the  whole 
(there  being  a  gift  of  the  whole  to  the  trusteesj 
unto,  between,  and  amongst  hia  four  children  (liviog 
thenX  ^lare  and  share  alike,  as  tenanU  in  comm^ 
and  not  as  joint  tenants.    No  one  would  dispute 
that  if  he  had  stopped  there  tb^t  would  have  been 
an  absolute  gift  to  the  four  children  aa  tenants  ib 
common.    But  he  goes  on,  "with  benefit 
vivorship  in  case  any  of  them  should  die 
issue,  and  In  case  any  of  my  said  children 
die  leaving  any  child  or  children,  then  I  direct  tbe 
share,  whether  tniginal  or  accruing,  of  him,  her,  « 
tbem  to  dying  shall  go,  belong,  uid  be  diridea 
between  such  children  in  equal  shares,  if  more 
than  one,  and  if  only  one  then  the  whole  to 
said  one  and  only  child."  Now,  there  are  two  views 
to  which  this  will  is  open.   If  it  means  that  then 
shall  be  a  gift  over  whenever  any  child  diet 
without  leaving  issue,  to  tbe  turrivors ;  or  dyiog 
leaving  issue  to  their  children,  that  ^ouldw 
inconalBtent  with  the  absolute  gift  which  precede* 
it ;  and  instead  of  the  trustees  dividing  tbe  property 
according  to  the  direction  in  the  will,  they  caa  do 
nothing  but  pay  tbe  interest  of  tbe  fund  npres^ 
ing  the  shares  of  those  who  are  dead  to  those  w 
survive  for  their  livet  only;  if  the  word  "die 
meant  dying  genmlly.  On  Ahe  other  ^nd,  if  it» 
meant  to  operateii|,fe^«fch-»rwRaniA*atar.  ma 
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dmefore  an  abaolute  gift,  the  testator  having  clearly 
nreo  the  whole  to  the  tmatees  to  diride  and  pay  it  to 
WchildreD,  then  the  irhole  is  conBistcnt  hy  reading 
the  words  if  any  of  them  shall  die  "  in  my  iifetime," 
becuae  here  are  the  parties  competent  to  receive 
Ibeiriharea;  and  this  will  be  a  rational  coostruc- 
tion,  the  farther  words  being  merely  a  provision 
igiiut  lapses  for  the  words  are  "  in  case  any  of 
them  tboold  die  without  issuer"  or  if  they  died 
kaving  ianie^  that  anch  children  should  be  lubsti- 
tated  for  their  parents.  That  makes  the  whole 
dear,  and  that  is  the  conclusion  at  which  I  should 
have  airived  in  the  absence  of  authority,  and  if  I 
foand  inch  cases  as  Farthing  r.  Allen  (lup.)  only  in 
my  way,  I  should  have  decided  in  direct  oppositioa 
to  them,  in  order  that  the  law  might  be  put  upou  a* 
ntional  footing,  instead  of  such  an  irmtiaiial  one 
u  they  have  put  it  upon,  whereby  the  intention  of 
the  testator  is  defeated.  But  I  am  happy  to  say 
that  it  does  not  rest  upon  that  class  of  cases ;  for  in 
Gee  T.  Aiagor  of  MancAetter  (sup.),  where  the  testa- 
tor directed  a  division  of  his  property  into  shares, 
ind  gave  to  each  of  fait  children  a  ahure  abiolutdy, 
and  provided  that  if  any  of  them  dionld  die  without 
isBiK,  he  gave  it  over,  that  was  held  to  mean  dying 
in  bis  lifetime.  That  was  also  the  decision  of  the 
court  in  Woodbarne  v.  Woodbume  (wp.),  before 
Stnart,  V.  C,  and  in  Ware  v,  Wataon  (sup.),  where 
the  Court  of  Appeal  decided  precisely  the  aame  tiling, 
and  in  that  ease  every  au&ority  upim  the  anbject 
vat  dteiU  commented  upon,  and  dealt  with.  I  con- 
rider,  therefore,  not  only  that  these  cases  decide  the 
qneitioa,  but  Some  v.  Pillans,  2  M.  &  K.,  where 
tiie  bequest  was  to  the  testator's  daughter  at 
tveity-one,  and  if  she  should  die  without  issue 
VBia  twenty-one,  to  other  persons,  if  that  referred 
to  ifiag  generally,  it  was  inconaistent  with  the 
pRiioiB  language,  but  if  it  meant  under  twenty- 
one  in  ibe  testator's  lifetime,  that  would  be  consis- 
toit  iod  rational.  Therefore  I  desire  to  lay  it  down 
i*s  nilc,  that  wherever  there  is  a  bequest  of  pro- 
per^ to  children  or  a  class  in  terms,  showing  an 
iotention  ttut  the  capital  shall  be  paid,  simply  to 
we  or  divided  into  many  aharet  with  boieflt  of 
nrrinHshiii^  in  case  of  death  without  iisae,  that  is 
Wdy  a  provision  against  lapse,  and  the  bequest  is 
■Wate,  and  that  provision  fails.  Here,  there 
lieing  a  gift  of  the  whole  capital  to  the  trustees 
to  be  divided  equally  amongst  the  four  children, 
sod  all  having  survived  the  testator,  on  his  death, 
they  became  absolutely  entitled. 

Si^tors  for  the  pluntiff,  R.  Metcalfe,  for  Beck, 
Nntluunpton. 

Solidtora  for  the  other  parties,  JBeU  and  Brodnck. 


Monday,  Julj/ 12. 

SOCTHWBLL  i;.  MasTDT. 

TruUe^Vexatioui  re/oMot  to  hand  over  /und— Costs. 

A  lettaior  left  alt  kit  propertv  to  trtuteea  on  trtttt  for 
hi$  vnfe  for  life,  ana  cdt  the  residue  to  A.  £{., 
daagJiUr  ef  kit  brotker  W.  E.,  aUolutdtf.  The 
maim't  brotker  W.  had  three  daagktert,  E.,  M., 
ltd  M,  (Ac  phintiff",  who  had  mag  prior  to  the 
wili  (en  Mr$.  S.,  tmdm  tke  gromd  of  tkt  doabt  of 
tdm%  ike  tnuteet  refimd  to  pay  over  tke  rttiAu: 

Bdd  tkat  the  refutaJ  wat  not  warranted  ba  the  circum- 
(bucei;  that  the plaintiff"tiecond  name  being  A.,  and 
ike  btiitg  a  daaghter  ot  the  tettator't  brother  W.,  wat 
io£icieia,  tad,  on  biU  ,fittd  for  pm/meat,  dea^  with 
eottt. 

llus  bill  was  filed  by  Mary  Ann  Southwell 
ag^t  the  trustees  of  her  uncle's  will,  seeking  pay- 
iiKnt  of  3401,  representing  the  residue  of  his  estate, 
and  taking     cost*  of  the  euitagabut  them.  The 
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will  was  dated  in  1861,  and  thereby  the  testator 
gave  all  bis  property  to  the  defendants,  in  trust  for 
his  widow  for  her  life,  with  various  legacies.  The 
testator  then  gave  as  follows :  "  All  the  rest  and 
residue  of  tbe  moA  trust  moneys,  stocks,  funds,  and 
securities  upon  trust  to  pay  the  same  to  my  niece 
Ann  Haslop  (daughter  of  my  brother  William 
Haslop),  for  her  absolute  use  and  benefit."  The 
testator's  brother,  Tmiiam  Haslop,  had  three 
daughters,  Elizabeth,  Martha,  and  the  plaintiff, 
Mary  Ann,  who  for  many  years  anterior  to  the 
date  of  the  will  had  been  Mrs.  Southwell.  In  the 
events  which  had  happened,  the  residuary  legatee 
becoming  entitled,  the  plaintiff  had  made  various 
applications  to  the  defendants  for  payment,  bat 
they  had  been  disr^arded  on  the  ground  of  want 
of  identi^.  It  was  said  &at  the  testator  had 
several  grandnieces,  and  one  of  them  might  have 
been  meant;  it  being  impossible  that  the  plaintiff, 
known  to  the  testator  as  Mary  Ann  Southwell  for 
many  years,  could  have  been  intended  by  the  words 
"  Ann  Haslop."  It  appeared  that  the  plaintiff  had 
offered  her  personal  indemnity  aa  well  as  that  of  one 
Brett,  a  cricket  bat  manufacturer,  to  the  trustees, 
but  that  they  had  refused  it. 

//ice  appeared  for  the  pluntiff,  and  oontended 
that  she  being  the  daughter  of  the  testator's  brother 
William,  and  one  <^  ner  names  being  Ann  was 
quite  sufficient.  The  testator  had  simply  forgotten ; 
it  being  very  common  to  call  a  party  by  her  maiden 
name  by  inadvertence ;  and  also  by  the  second  name 
instead  of  the  first.  There  was  no  justification 
whatever  for  withholding  the  legacy,  and  the  plain- 
tiff ought  not  to  pay  one  penny  for  being  forced  to 
apply  to  the  court  to  obtun  it. 

Glasse,  Q.C.  and  Bu^  for  the  defendants,  in  ■ 
sisted  'diat  there  wu  quite  sufficient  doubt  to 
warrant  the  trustees  in  refusing  to  pay  over  this 
legacy.  Not  only  was  there  this  discrepancy  in  the 
christian  name,  but  the  surname,  the  testator  being 
aware  for  years  that  she  was  Maiy  Ann  Southwell ; 
it  was  not  a  trifling  but  a  very  serious  discrepancy. 
The  testator  must  be  assumed  to  be  almost  in- 
credibly inaccurate  to  entitle  the  plaintiff  to  this 
legacy.  The  description  of  the  person  was  pro- 
bably accurate,  but  tiiere  might  be  an  inaccuracy  in 
stating  whose  daughter  she  was,  and  that  would 
make  it  intelligible ;  at  all  events,  the  trustees  were 
in  doubt  and  that  was  enough,  and  they  simply 
wished  to  be  sanctioned  in  handing  it  over,  and 
thaefore  the  court  would  never  under  such  cir- 
cumstances orda  them  to  pay  the  costs. 

The  Vice-Chawcbllor  (without  hearing  a  reply). 
—This  is  one  of  the  clearest  cases  possible  in  wniot 
the  trustees  ought  to  pay  the  costs.  Here  is  a 
simple  ^ift  to  the  testator's  widow  for  life,  and  all 
the  residue  to  die  defendants  in  trust  for  "  my 
niece  Ann  Haslop  (daughter  of  my  brother  William 
Haslop),  for  her  absolute  use  and  benefit."  Kow 
the  testator's  brother  William  bad  three  daughters, 
Elizabeth,  who  of  course  could  not  answer  the  de- 
scription, Mar^a,  nor  could  she,  and  Mair  Ann  (the 
plaintiff)  who  might  very  probably  have  been  called 
"Ann,"  her  second  name.  It  is  said  that  there 
might  be  a  grandniece  or  some  other  person 
answering  the  description  of  "  Ann  Haslop,"  it  not 
being  pretended  that  there  is.  There  might  be  a 
thousand,  but  none  could  take  by  the  description  <rf 
"  danghtw  of  my  brother  William  Haslop that  ii 
distinct  at  all  events,  and  the  plaintiff  is  the  daugh- 
ter of  the  testator's  brother  William,  and  her  name, 
or  one  of  her  names  is  "Ann."  It  is  the  most  absurd 
objection  that  I  ever  heard  raised.  The  testator  had 
forgotten  the  marriage  and  still  called  her  by  her 
nuuden  and  second  name.  A  statutOTy  dedoi^km. 


Southwell  v.  Mabtik. 
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vu  made  by  one  of  the  other  daughters  as  to  the 
■tate  of  the  familiea,  and  the  trustees  haviof;  em- 
pli^ed  a  solicitor,  that  ought  to  have  been  perfectly 
aatisf  actory.  If  there  iras  any  doubt,  the  trustees,  I 
asraoae,  deriring  to  do  what  was  right,  were  bound 
by  their  solicitor  to  kaov,  and  he  havini;  consulted 
couDsel,  that  counsel  was  hound  to  know,  that 
linda  that  most  heoeflcial  statute  brought  in  by 
Lend  CotteDbam,  the  IVnstee  IteUef  Act,  for  the 
especial  relief  of  tnuteei,  the  money  could  have 
been  paid  into  court ;  although  I  am  bound  to  say 
that  this  case  is  so  free  from  doubt  that  had  the 
money  been  paid  in  under  that  Act,  and  the  matter 
had  come  before  me,  I  should  hare  made  the 
trustees  pay  the  costs  of  paying  it  in.  There  mi^t 
be  cases  in  which— although  as  a  judge  I  should  see 
no  reason  to  doubt — there  might  be  a  fair  case  of  un- 
certainty. But  this  is  a  most  ridiculous  question, 
and  it  is  the  duty  of  trustees  to  excercise  a  fair  dia- 
cretioa,  and  not  to  keep  poor  people  out  of  their 
money  upon  such  friTolous  pretexts.  Not  only  has 
the  ]^aintiff  been  obliged  to  file  a  bill,  but  evidence 
has  actually  been  gone  into,  and  if  I  allowed  the 
defendants  th^  costs  this  840/.  would  be  mulcted 
down  to  100^  There  must  be  a  decree  for  payment 
of  the  principal  with  interest,  and  the  d^endants 
must  pay  the  costs.  ' 

Solicitors  for  the  jdaintiff,  ^tger  and  Son. 

Solicitors  for  the  detendanti,  Tosipsoi^  Pu^eriag, 
tBdStgaa. 


Wedaada^,  Jultf  14=. 

BODSFIBI.D  V.  BOU8FIEI.D. 

WU^Contmctim — Separate  use  with  tutameniarj 

pmcer—Abiohitt  interest. 

A  ttrtatOTf  ajler  giving  anmiitiet  and  Ixodes,  gave  oB 
tkt  rat  and  residue  of  hit  prcperbf  to  kit  thrte  chiU 
(froi,  nomui^  theMy  tqua&i,  wiming  his  davghien' 
■Aores  to  be  vfstedia  Uu  hands  of  trtutttt  i»  Gov€rn- 
maa  seaoities,  tJiB  itittrtMt  otthf  to  be pt^fubk  tothtm, 
emd  mither  th^  nor  any  hiAaxid  fAqr  eontraeted 
tHorriaQe  tmtA,  to  have  any  eoRtrol  over  t&e  pnn- 
ta^l,  tKcept  tmt  hit  daughters  thouid  have  power  to 
wiU  at  their  deeeasey  the  ton  to  receive  Ats  sAars  on 
attatmng  twenty- five,  with  cAmes/or  mailltauMee. 

Bddf  that  the  daubers  took  an  t^tobite  inta-est. 

This  suit  was  instituted  for  putting  a  construc- 
tiosQ  Upon  the  will  of  William  Bouafield,  dated  the 
28th  Oct.  1848,  the  questi<m  being  whether  on  the 
trams  of  that  instrument,  and  in  the  events  that 
had  happened,  bis  children  took  an  absolute  interest 
or  for  their  Uvea  only  with  remainder  over.  The 
win,  which  was  extremely  short,  was  as  follows : — 

I  will  and  beqaflath  to  m;  bdovsd  wifia  the  son  of  COOL 
ner  umum  dozing  the  term  of  her  aatiml  Ufa,  ud  at  the 
ooafii  of  my  dear  mother  a  further  ■ma  of  1001.  per  snmim 
also  during  the  term  of  ha  natural  Hfs,  bat  should  ah* 
oontnot  BumiagBdieia  omlrtobe  sDtitisdto  Owsam  ot 
8U0L  per  umum  also  lot  the  term  of  her  natunl  life:  whlob 
la  to  DeataUtlinesiiidepeBdeiit  of  her  fausbaadiaudftther 
deeeaM  the  principal  to  fall  haok  to  and  formjgnrt  of  the 
Tcaidne  of  my  pnnyrtj  dWMbla  among  »y  ohfldi«n  as  la 
heiaaftar  statBO.  I  haqmath  to  mj  eon  W iDlam  my  ■hare 
of  the  bedKfld  pnmeity  in  St.  lun  Aze  coming  to  me 
aocoKUBg  to  the  will  of  wy  late  Catoer.  I  gire  unto  my 
dear  wife  the  whole  of  my  honsahold  famltiire,  plate,  pio- 
tozea,  hones,  and  carrlagee,  *c  that  may  be  toiud  at 
Streathiua  Hul,  Ao.  at  the  time  of  my  deoeoae,  and  as  to  the 
reet  and  residue  of  my  propertr  I  beqaeatb  it  to  my  three 

alike.  I  wUi  my  daughters'  shana  to  be  Tested  in  tb« 
liaada  ot  tnurtan  in  the  Oorcniment  secnritiea  of  Great 
Britain,  the  intereat  only  to  be  payableto  them,  and  neitber 
ther  nor  any  hnsfaaad  ttey  may  oontract  nmrnage  irith  are 
to  hare  any  control  orer  the  prinoipal  moneys  except  that 
my  danriitets  are  to  have  power  to  will  them  at  theiT  ds- 
oease.  I  wish  my  son  WUnam  to  reoeire  hia  ahaze  of  the 
property  on  his  Mtainlns  the  am  of  twenty.flre,  but  ahonld 
my  axeoDton  deem  It  fit  tor  tba  pnipoaa  <rf  hia  advaaoa- 
aaait  in  lUSkl  hsmhranthodse  thuitoadTanoeaDTaDm 


not  exooeding  SOOOL  tor  that  pnrpoae,  I  herewith  empower 
my  exeoatOTB  to  pay  over  to  their  mother  or  their  guardiu 
for  the  time  being  such  proportiosa  of  tba  incomea  of  the 
children  as  may  be  required  for  their  t-jmmn^  anA 
education  at  their  diecieticn.  I  wish  my  exacnton,  aa  tltey 
oan  get  in  the  money  to  invest  it  in  the  Qovemment  aecn- 
ritiea  of  Oreat  Brittan.  I  will  and  beqneath  imto  my  dear 
wife,  Hannah  Bouafield,  the  aiun  of  SUM.  as  aoon  after  my 
decease  aa  may  be  conrenient  to  my  axeenton. 

The  testator  died  on  the  Ist  April  1861,  leaving 
his  widow  and  three  chUdreo  surviving  him, 
namely,  the  plaintiff,  Hannah  Bousfleld,  the  de- 
fendant, Wnilam  Boosfleld,  and  Edith  EUza  Boss- 
field,  all  infants.  The  testator  at  the  time  of  hia 
death  was  not  seised  of  any  real  estate,  except  that 
specifically  bequeathed  to  the  defendant,  William 
Bousfleld ;  but  considerable  personal  estate,  which, 
except  a  reversionary  interest,  amounted  to  about 
20,000/^,  a  great  part  of  which  had  been  invested  to 
meet  the  annuity  of  500^.  a  year,  and  the  reiidne  was 
divisible.  Edith  Eliza  Bousfield  died  on  the  I6tli 
Oct.  1858,  an  infant  and  intestate  and  unmarried, 
leaving  her  brother,  mother,  and  sister  the  sole  next 
of  kin  surviving.  In  March  1859  the  executors 
were  advised  that  Edith  Eliza  Bousfield  took  a  life 
interast  only  in  one-third  of  the  testator's  residuary 
estate,  and  that  be  died  intestate  as  to  the 
ulterior  interest  in  sudi  one- third,  wbi<A  therefore 
became  divisible  amongst  the  widow,  the  two  chi)< 
dren,  and  the  personal  representatives  of  Edith 
Eliza  Bouafield  deceased,  according  to  the  statute, 
and  that  the  share  of  Edith  Eliza  Bousfield  ' 
such  one-third,  as  next  of  kin  of  the  testator  was 
divisible  amongst  her  mother,  brother,  and  sister  as 
her  next  of  kin.  William  Bousfield  attuned 
twenty-one  on  the  9th  July  1868  and  the  plaintiff 
on  the  1st  Jan.  I860.  On  tho  29th  Hay  1865  the 
widow,  son,  and  daughter  executed  a  release  to  the 
executors  on  the  footing  of  the  said  Edith  Eliza 
Bousfield  taking  only  a  life  interest,  and  of  the 
consequent  Intesiacy,  which  were  recited,  and  the 
deed  dealt  with  property,  having  regard  to  the 
provisions  of  the  will,  and  on  the  footing  of  Edith 
Eliza  Bousfield  only  having  taken  a  life  estate  and 
never  having  been  able  to  execute  the  power  of 
appointment,  in  detail,  and  the  deed  was  acted 
upon  as  to  said  details.  The  plaintiff,  however,  and 
the  other  parties  having  been  since  advised  that  the 
testator's  children  took  an  absolute  interest,  the 
bill  was  filed  to  determbie  that  qnesticH),  it  being 
stated  that  both  said  conflicting  opintons  had  been 
given  by  counsel  of  the  highest  eminence.  The  bill 
alleged  that  the  indentiue  of  release  having  been 
executed  under  a  commoa  mistake,  was  not  binding 
in  equity,  and  should  be  set  aside.  The  widow  had 
administered  to  the  estate  <tf  her  deceased  daughter, 
and  one  of  the  trustees  b^g  desirous  of  retiring, 
and  there  being  no  power  in  the  will  to  appoint  a 
new  trustee,  sach  appointment  was  also  prayed  by 
the  bill ;  and  that  it  might  be  declared  that  the 
children  took  ahsoluta  iDterests,  and  to  set  aside 
the  release. 

^teed,  for  the  plamtiff,  contended  that  in  the 
events  that  had  happened  the  testator's  children 
took  absolute  interests,  and  that  the  interest  id 
Edith  Eliza  Bousfield,  on  hn  death,  went  to  her 
legal  personal  lepreseatative : 

Coonibe  T.  Raghet,  2  De  O.  J.  A  8. 688; 

Jfeyer  v.  TavrnMrnd,  S  Beav.  448 ; 

WUttel  V.  Dytdin,  2  Jac.  &  W.  279; 

Colev.ScoH,  IM.  4G.518. 

Widcent,  for  the  trustees,  indsted  that  although 
up  to  a  certain  poiut  there  was  an  absolute  gift,  thst 
had  been  cut  down  by  the  subsequent  words.  The 
testator  had  given  his  property  absolutely  to  hif 
three  children  in  equal  shares,  but  he  expluoed 
that  aa  to  tile  daughters*  shares  ^othing  was  to  g> 
to  them,  bat  he  vested  U  in  the'  .  ^  . 
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only  to  be  payable  to  them,  and  that  neither  they 
nor  any  hniband  they  might  coatract  marriage  with 
ahould  hare  any  oontrol  over  the  prindpaL  If  it 
had  stepped  there  it  was  obrious  that  that  vaa  a 
diminatioQ  of  the  previous  gift;  and  all  that  he 
•absequently  did  waa  to  give  a  power  of  appoint- 
meat  to  be  executed  ezcluaively  by  wUl.  There 
oovld  be  no  doubt  that  that  did  not  operate  to 
flolai^  the  life  interest,  it  was  a  mere  power. 
They  were,  therefore,  .tenants  for  life  with  a  testa- 
meataiy  power  of  appointment.  That  construction 
did  not  conflict  with  W^td  y.  Dudin,  and  the  other 
.eiies  dted. 

StrwteR,  for  William  Bonsfleld,  todc  no  part  in 
tiKBignment. 

The  ViCB-CuifCEixoK  (without  hearing  a  reply). 
—The  object  of  the  testator  in  this  caae  was  to  give 
his  property  equally  amongst  his  children,  a  son 
and  two  daughters,  and  he  makes  his  will  in  these 
terms  [the  Vice-Chancellor  read  the  will] :— It  is 
evident  that  he  had  so  intention  to  die  intestate  as 
to  any  part  of  his  property  for  he  says,  "as  to  the 
Kit  and  residue  of  my  property,"  that  Is,  "  all  my 
propmy,"  "I  bequeath  it  to  my  three  children," 
naming  them,  "  share  and  share  alike."  Nothing  can 
be  clearer,  and  if  he  had  stopped  there  the  children 
would  have  taken  the  whole  property  absolutely ; 
and  the  son  at  all  events  without  any  question  does 
M  take  it  But  then  comes  the  wish  as  to  the 
daaghtera'  shares.  [The  Yice-ChanceUor  read  the 
dsQse.]  The  obvious  object  was  to  retain  the 
daug^iters'  share  to  their  separate  use,  with  a 
teBtamentary  power  of  appointment  to  them.  But, 
he  does  not  say,  if  such  power  is  not  exercised  that 
it  ihiU  go  over  in  default ;  there  is  no  provision  for 
^  event,  aad  therefore  the  effect  is  to  leave  the 
tri^nol  giift,  which  is  without  any  doubt  an  absolute 
o«,  an  touched,  and  it  is  not  a  cose  In  which  die 
interest  of  the  daughters  is  to  be  diminished,  but 
liiDply  he  directs  that  tlteir  shares  shall  be  held 
&t  their  separate  use  with  a  testamentary  power 
of  appointment.  Therefore  the  question  depend- 
ing on  the  original  gift,  and  that,  in  my  opinion, 
not  being  cut  down  by  any  snbiequent  pro- 
^idon,  the  eSect  is  that  they  took  absolutely  for 
their  separate  use.  The  case  Is  the  same  in  prin- 
d^e  as  CoMnbe  v.  Uaglut  (tap.')  and  Jfeysr  v. 
Tomnend  (sup.),  and  quite  as  strong  as  those  cases, 
becaose  thefe  a  sum  of  &000L  was  given  to  the 
daughter  to  be  invested  for  her  life,  and  it  was 
ugned,  dira^ore^  that  she  took  a  life  estate  only 
iot  h»  separate  use ;  and  the  question  was  whether 
it  waa  not  a  tenancy  for  life,  with  power  to  dispose 
of  the  capital  by  will,  but  leaving  the  fund  other- 
^se  ondisposed  of,  and  it  was  held  that  the  original 
gift  remained,  and  was  only  cut  down  as  between 
her  and  the  children  to  a  life  eatate.  That  was  a 
dedsbn  that,  subject  to  the  Interest  0.vm  to  the 
ddldien,  she  took  on  ainolute  intraest,  and  as  she 
died  unmarried  that  the  personal  representative  was 
entided.  In  the  present  case  there  is  not  a  gift  of  the 
coital  during  her  life,  but  as  between  her  and  the 
eatate  of  the  testator  the  gift  is  an  absolute  one. 
Ibe  same  principle,  therefore,  as  was  recof^iised  in 
ifeyer  v.  Towtuiad  applies  and  the  original  gift 
RmaioB,  which  waa  an  absolute  one.  A  case  directly 
ia  point  also  is  WhituU  v.  Dadin  which 
settled  the  law  on  the  subject,  that  where  there  is 
I  gift  of  a  legacy  or  residue,  in  terms  absolute,  and 
wre  ii  a  qnalification  or  cutting  down  as  to  par- 
tioilar  objects,  the  original  gift  remains,  and  the 
deeeased  daughter,  therefore,  in  this  case  took 
*li*>lately,  and  in  Uie  events  tint  have  luppened  her 
utenat  on  bar  death  intestate  and  unmarried  was 
tran Knitted  to  her  personal  rqnseotative. 

^^tors  for  all  paztiei,  Limhey,  MaaoMf  and 


[V.C.  J. 

V.  C.  JAKBS'B  GOUST. 

Boportedt{rW.H.BnnnnsBdB.  T.  Bobm.Ebvs.. 
BaixIstan-at-Law, 

Friday,  April  IG. 

Be  Davis's  Trusts. 

Braetie^Notaritdaet— -Verification  qftiqnatitn. 

The  tignatare  of  a  notary  to  an  act  done  bg  Aim  ia  a 
foreign  country  muit  be  duly  maientwated  bj/  a 
person  in  EnguauL 

This  vaa  a  petition  for  the  paymeit  of  money 
out  of  court. 
Some  of  the  parUee  entitled  irere  resident  in 

America. 

The  affidavit  verifying  the  petition  had  been 
written  and  signed  by  the  deponents  and  the  signa- 
tures cortifled  by  a  notary  public  In  America, 
headed  "  United  States  of  America,  State  ot  West 
Virginia,  Katinwha  County,"  and  it  stated  that 
Borneo  Freer,  a  notary  public  in  and  for  the  coun^ 
and  state,  thereby  certified  that  the  five  persons,  iSl 
of  whom  were  to  him  well  known,  bad  that  day 
personally  appeared  before  tiim,  and  each  of  them 
had  made  oath  in  due  form  that  the  afitdavite 
thereinbefore  written  and  snbscribed  by  them 
respectively  were  true,  and  that  they  were  persons 
to  whom  faith  and  credence  oo^t  to  be  given. 

This  docam»it  had  the  notarial  seal  affixed,  but 
the  signature  of  the  notary  had  not  been  vetifled. 

W.  W.  LatDtaa  called  the  attention  of  the  Vioe- 
Cbancellor  to  the  facts.  The  question  was,  whether 
the  affidavit  could  be  admitted,  and  if  it  could, 
whether  the  signature  of  the  American  notary 
ought  not  to  be  verified  ?  Kindersley,  V.  C,  in  a 
case  where  the  sum  in  question  had  been  only  25^ 
had  dispensed  with  this  formality:  (Ifoyns  r. 
Butter,  13  W.  B.  128.)  The  present  amount  was 
over 

The  Vicb-Chihcbllok  said  he  thought  proof  of 
the  notary's  signature  would  be  sufficient  to  satisfy 
him  tliat  the  affidavit  was  made  by  the  deponents 
therein-named,  but  that  the  notary's  signatore 
should  be  verified.  The  petition  stood  over  to 
obtain  this. 

Stdicitor,  J.  Seott^  fwBarrumaad&w^KendalL 


April  19  and  May  19. 

BADaxs  V.  Gbkoobt. 

FTtlZ— Gnufmefibn— 7^  voord  "  surviving"  to  &s  read 
as  "other.'" 

In  the  CMStruction  of  a  will  every  word  it  to  Aom  ita 
TuUural,  that  ia,  ita  ordinary  meaning  mkaa  there  be 
sufficient  reason  to  the  contrary. 

Where,  tlierefore^  a  testatrix  demsed  all  her  real  and 
personal  eatate  vpon  trust  to  lell  and  convert  some, 
and  directed  Her  truateea  to  stand  posaeaaed,  the 
residuary  peraonedty  vpon  trust  to  invest,  and  as 
to  mte- fourth  to  pay  the  income  to  her  daughter  F.  V. 
for  U/e,  and  tifUrner  death  to  "  asrign,  trwu/ir,  and 
make  over  "  saau  to  and  amongst  Aer  cMldrm,  to  be 
"assignedy  trans^^ared,  and  paid"  at  twenty-threef 
any  child  attamijig  twenty-three  in  the  lifetime  of 
F.  C.  was  to  aMuire  a  "  vested  interest."  In  case  of 
the  death  of  F.  G.  without  having  "  any  such  chili 
or  children,"  tatatrix  direcUd  her  trustees  "  to  pay, 
and  apply,  and  di^tose  of"  the  incoffis  of  the  Jburtk  to 
aad  amongst  her  ((As  sok^  testatrisfs')  "  ssrviviiig 
doM^Uenr 

Am  to  the  reamimg  tJum-ftmrtlu  sAs  made  similar  <&- 
positiona  for  the  ben^  of  her  otha^rte  danjAteref 
witkpartieabrdiTKtio^^^fl^^d(t^l^^ 


Be  Datis'b  TBVsra— Baogkb  v.  Gxboobt. 
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aB  the ^oar  daiu/ktert  mthtMt  leaoinff  cAtAfren,  Jbr  tke  ' 
Uatatna?»  next  of  kin. 

One  of  the  davghtera  died  without  having  been  married. 

Another  daughter  died  leaving  children,  of  whom  Jovr 
attained  the  agea  of  twtnlg-three : 

Seld,  that  the  children  of  a  deceased  daughter  were 
entitled  to  participate  in  the  share  of  the  daughter  $o 
dying,  and  that  the  word  "  aurviving  in  the  will  must 
U  read  08  other. ^ 

This  cati«e  came  on  for  further  cooBideration  on 
the  chief  clerk's  certificate.  It  iraB  an  administra- 
tion suit,  and  the  usoal  decree  directing  io^uiries 
had  been  pronounced  on  the  28tfa  Jan.  1865. 

By  the  certificate  it  aiq>eared  that  the  testatrix, 
Elizabeth  Heath,  widow,  made  her  will,  dated  the 
11th  Feb.  1804,  and,  after  directing  payment  of  her 
debts,  &c.,  she  derisad  and  bequeathed  unto  her 
trustees,  their  heirs,  all  her  real  and  personal 
estate  upon  trust  to  sell  and  conrert  same,  and  after 
a  disposition  of  1000^  part  of  the  xesidne,  she 
directed  that  said  tonstees  ahoold  stand  possessed 
of  the  residue  and  remainder  of  said  moneys  and  of 
the  inrestments  therettf  upon  trust,  as  to  one 
fourth  part  thereof,  to  pay  the  income  to  or  for  the 
benefit  of  her  daughter  Frances  Cooke,  during  her 
life,  fat  her  separate  use,  and  after  her  decease  "  to 
assign,  transfer,  and  make  over"  the  same  unto  and 
amongst  all  and  erery  the  diild  and  children  of  the 
said  Frances  Cooke,  equally  to  be  divided  amongst 
them  if  more  than  one,  and  to  be  "  assigned,  trans- 
ferred, or  paid  when  and  as  tiiey  should  attain 
their  respcctire  ages  of  twenty-three  years."  She 
also  duly  declared  that  if  any  such  child  or  children 
should  attain  twenty-three  in  the  Utetime  of 
Frances,  then  and  thenceforth  all  and  every  the 
right  and  interest,  rights  and  interests,  of  such 
child  or  children  in  the  said  one-fonrth,  alionld 
Tespectively  be,  and  be  considered'  as,  "  a  Vested 
interest  or  vested  interests,"  in  the  same  child  or 
children,  and  should  be  transmissible  as  such,  not- 
withstanding the  death  of  such  child  or  children 
afterwards  in  the  lifetime  of  Fnmces.  It  was  also 
provided  that  if  any  such  child  should  die  under 
twenty-three,  the  share  thereby  intended  for  each 
such  child  so  dying  (other  than  what  should  have 
been  actually  appli«l  and  paid  for  the  advancement 
of  any  such  child)  should  "  go  and  accrue  to  the 
survivor  or  survivors"  and  others  or  other  of  the 
same  children,  and  the  respective  executors,  adminis- 
trators, and  assigns  of  such  of  them  as  should  be 
dead,  having  first  acquired  a  vested  interest  in  their 
respective  original  shares,  and  be  equally  divided 
between  or  amongst  such  survivors  and  others  of 
them  and  the  said  representatives  of  those  who 
should  be  dead  (if  more  than  one),  share  and 
share  alike ;  and  the  same  should  be  aasigaabte 
and  payable  at  such  reapeotiTe  ages,  days  and 
times  as  was  thereby  i^ovlded  and  decUred,  touch- 
ing his,  her,  or  their  original  share  or  shares. 
And  the  trustees  were  directed  after  the  death 
of  Frances,  and  until  the  one-fo\uth  should 
become  assignable  and  payable,  to  apply  the 
same  for  or  towards  the  respective  maintenance 
and  education  of  the  same  child  or  children.  Slie 
also  gave  the  trustees  power  to  advance  any  part 
of  the  "  presumptive  shares  "  of  any  child  or  chil- 
dren. In  case  of  the  death  of  Francis  without 
leaving  "  any  such  child  or  children  as  aforesaid," 
the  testatrix  directed  her  trustees  *'  to  pay,  apply, 
and  dispose  of  "  the  income  of  the  fourUi  "  to  and 
amongst"  her(the  testatrix's)  "surviving"daughters 
in  equal  shares  and  proportions  during  thnr  respec- 
tive life  or  lives  for  their  respective  separate  use, 
and  such  last-mentioned  "  benefit  of  survivorship  " 
should  extend  to  the  "  surviving  "  as  well  as  to  the 
(Hdginal  shares,  and  theifindparmoneiyso(sadi**sar- 


[V.C.J. 

riving  ~  inoome  should,  after  the  respective  deceaies 
"of  such  surviving "  daughters  "go  and  belong  to 
and  be  divisible  amongst "  the  several  child  or  chil- 
dren of  such  daughter  or  daughters  in  such  propot^ 
tions,  and  at  su^  respective  ages,  days,  and  times, 
and  with  "such  benefit  of  survivorship,"  and  io 
such  manner  and  form  as  were  thereinbefore  men- 
tioned and  set  forth  in  respect  of  the  ori^nal  duu* 
and  shares  of  the  child  or  diildren  of  the  said 
Frances  Cooke. 

As  to  the  remaining  three-fourths,  the  testatiix 
directed  her  trustees  to  stand  possessed  of  the  in- 
come in  trust  for  her  other  three  daughters,  Char- 
lotte, Mary,  and  Maria,  in  equal  shares  and  propoi^ 
tions  dnriog  thdr  respective  liTcs  for  their  respective 
separate  use  in  the  manner  thereinbefore  mentioned 
with  respect  to  the  interest  of  the  other  fourth;  and 
of  the  principal  moneys  arising  therefrom  for  thdr 
respective  children  in  such  and  the  same  manner, 
and  with  such  restrictions  and  under  such  condi- 
tions, and  with  such  benefit  of  survivorship  as  to 
the  income  amongst  her  said  four  daughters,  and  as 
to  the  principal  amongst  their  children,  "and  in 
such  manner  and  form  to  all  intents  and  purposes" 
as  she  had  thereinbefore  directed  with  respect  to  the 
other  fourth.  In  case  only  one  of  the  testatrix's 
four  daughters  should  die,  leaving  any  child  or  chil- 
dren who  should  attain  twenty-three,  the  tesUtriz 
directed  that  after  all  their  deaths,  her  trustees 
should  "  assign,  transfer,  and  dispose  of  **  the  whole 
residae  unto  and  amongst  such  last-mentioned  child 
or  children  in  equal  shares  if  more  than  one,  and  if 
but  one,  then  to  such  one  child  to  be  vested  in  him, 
her,  or  thsm,  and  payment  at  snch  and  the  same 
ages,  days,  and  times,  and  with  such  "  benefit  of 
survivorship,"  and  in  such  manner  and  form  in  all 
respects  as  was  thereinbefore  appointed  and  set 
forth  in  respect  of  the  original  shares  of  such  child 
or  children.  In  case  of  the  death  of  all  her  foor 
daughters,  "  without  leaving  such  children  as  afore* 
said,"  or  leaving  such  they  shoald  aU  happen  to  die 
under  twenty-three,  then  testatrix  directed  her 
trustees  to  stand  possessed  of  the  whole  of  the  bust 
moneys  and  premises  in  trust  for  her  next  of  kin. 

One  of  the  fonrdaughtwa,  Mary  Cooke,  died  flra^ 
viz.,  on  the  Sib  Feb.  1819  wittiout  having  been 
married. 

Frances  Cooke  next  died  in  April  1847,  having 
married  and  survived  her  hu8l>and,  having  had 
children  of  whom  four  atudned  Uwir  ages  of  tweoty- 

three. 

Maria  died  next  on  6th  Sept  1855  without  having 
been  married. 

Upon  her  death  the  question  arose  whether  upon 
the  death  of  the  surviving  daughter  Charlotte, 
Maria's  share  should  go  to  Charlotte's  cbildrea 
alone  as  children  of  the  *'  surviving  "  daughter,  or 
whether  the  children  of  Frances  were  entitled  to' 
participate  in  the  residue. 

Chariotte  Cooke,  the  surviving  daughter,  married 
one  John  Wilcox,  and  survived  him,  and  died  on 
the  7th  June  1864,  having  had  eight  children,  all  of 
whom  attained  their  ages  of  twenty-three,  and  five 
of  whom  survived  her.  Up  to  Charlotte's  death  the 
whole  income  had  been  paid  to  the  tenants  for 
life,  and  the  aorvivor,  and  survivors  of  them. 

The  question  now  to  be  dedded  was,  which  of  the 
children  were  to  participate  in  the  principal  of  the 
testatrix's  residuary  estate ,  in  other  words, 
whether  the  word  "surviving"  was  to  receive  its 
natural  construction,  or  whether  the  general  inten- 
tion of  the  testatrix  required  tliat  it  should  be 
construed  as  "  other." 

An^ktt,  ^C.  and  AftUar,  for  the  pl^tiffs,  a 
daughter  of  Mrs.  WUcox  (Chsilotte)  and  ber  hus- 
band. 


Wideeu,  for  a 


Ba^dqbr  v.  Gregort. 
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^Mtd,  for  the  repreaeatatives  of  one  of  the  children 
of  Fnoces  who  attaioed  tweatj-three,  bnt  died  in 
her  life  time. 

SadcoeJc,  for  the  repressntatire  of  lira.  Wilcox 
(Chadotte). 

Dmce,  Q.  C.  and  WinttrbotAam,  for  the  def mdanta, 
the  tnuteea  of  the  wiU. 

The  cases  cited  and  relied  on  were 
Bmith  V.  Osbom,  6  H.  of  L.  Caa.  875; 
Re  Keep's  Will,  38  Beav.  45S ; 
Sodge  r.  Foot,  34  Bear.  348 ; 
Be  Sharp's  Estate,  ID0Q.&  8m^ S43  ; 
Hurry  v.  Morgan,  L.  Bep.  S  Eq.  Ifi2; 
Brmone  v.  Ram^ord,  It.  Bep.  1  Eq.  88i; 
Hawldna  on  WiUB,  p.  202. 

Ampkktt  ID  reply  referred  to 

St  CvrhetVa  Traats,  John.  592. 

J/tnr  10. — The  ViCE-CHaMCBLLOB  took  time  to 
amider  bis  jadgmeat  oad  now  said :  The  point 
vlneh  VIS  nseired  is  the  often  mooted  one  as  to 
whetha  the  word  'snrvlrors  'is  to  receive  its  natural 
meaniDg,  or  whether  it  is  to  be  constroed  as  'others.' 
Id  the  case  of  Browne      Rains/ord  {ubi  tup.'),  the 
Irish  Master  of  the  Bolls  is  reported  to  say,  "  the 
utborities  are  very  numerous  and  it  is  perhaps 
extremely  difficult  to  reconcile  them.   In  reading 
mne  of  the  cases  one  wonld  almost  suppose  that 
the  word  'surriTor'  loses  its  projwr  import  when 
wed  in  a  will  and  becomes  synonymous  with 
'other,'  but  the  modern  aathoritiet  distinctly  de- 
toe  its  natural  meaning  to  be  *  longest  lirer,'  and 
imenllf  profess  emphatically  to  approve  of  the 
Tdc  thit  the  word  shall  have  that  natural  and 
popci  meaning  unless  the  will  contains  some  strong 
B&Ktitn  that  the  testator  intended  to  use  it  in  a 
diffeiait  Knse."    I  am  not  quite  sore  that  he  has 
Dot  in  that  sentence  unduly  depreciated  the  earlier 
■iitfaoilies,  but  X  think  he  has  accurately  stated 
true  canon  of  construction,  which  after  all 
BDpIj'  comes  to  this — that  every  word  is  to  have 
it>  utoral,  that  is  to  say,  its  ordinary  meaning, 
mien  there  be  sufficient  reason  to  the  <K>ntrary. 
BiU  ia  considering  what  is  suffldent  reason,  it  is 
M  immaterial  that  some  particular  word  is  very 
Vdinarily  used  inaccurately,  and  that  such  in- 
■ccursc;  is  common,  or  not  uncommon,  in  testa- 
BKntuy  or  other  legal  instruments.    The  word 
"premises"  affords  an  illustratioo  of  this.  Every 
ne  knows  tlie  legal  meaning  of  that  word,  hut  lU 
*oald  come  to  the  consideration  of  any  document 
in  which  that  word  occurs  with  a  perfect  cortahitT 
tl)st  inch  legal  meaning  is  not  the  meaning  whi(ui 
it  hu  in  this  vernacular  of  lessors,  lessees,  and 
wKise  agents.    The  number  of  cases  before  the 
Marts  in  which  they  have  felt  themselves  bonnd  or 
«  Blwrty  to  constnu  "survivor"  as  "other," 
"on  that  there  is  some  vernacnlar  not  in  uncommon 
OK  with  testators  in  which  the  word  is  used  in  that 
vtiflcial  sense,  or  that  there  is  a  great  liability  in 
''■tutors  to  fall  into  the  same  mistake  in  using  the 
ne  word  instead  of  the  other.    In  many  of  the 
cues  it  is  utteriy  impossible  to  arrive  at  any  other 
^ondiidon  than  that  **8urvivor"  meant  "other." 
*•«  iat  instance  Blackacre  is  given  to  A.  for  life, 
mto  reniainder  to  bis  children,  and  in  case  either 
wold  die  without  children,  then  his  acre  to  go  to 
ue  siiniTor  and  his  children,  the  presumption  is 
"most  conclusive  that  the  word  "  survivor  "  is  put 
»>  cootndistimstiou  to  *'  the  one  so  dying,"  and 
■Mos  the  me  that  does  not  die  chadless.   If,  in 
*^tum  to  this,  the  will  goes  on  and  says,    and  if 
flhsU  die  without  children  then  the.  whole 
■""l  P>  to  C.,"  the  conclusion  that  "survivor" 
"|n>  "  other  "  becomes  irresistible.  If,  instead  of 
™>  nm^  case,  the  cue  be  put  trf  « testator  giving 


his  property  to  a  class  of  children,  with  remainder 

to  their  descendants,  and  if  any  of  them  should  die 
without  descendants  then  to  the  survivors  and  their 
descendants,  the  presumption  that  the  word  "sor- 
vivors  "  is  used  to  mean  "  others "  is  stronger,  for 
it  is  scarcely  possible  to  attribute  to  an  ancestor  the 
intention  that  the  position  of  hisdescoidants  in  the 
second  degree  Is  to  depend  on  the  accident  of  whethv 
their  parent  dies  first  or  second ;  and  if  to  this  i> 
added  a  gift  over  in  the  event  only  of  all  dying 
without  descendants,  the  conclusion  becomes  irre- 
sistible that  what  the  testator  meant  was,  that  to 
long  as  there  were  descendants  of  any  to  take,  the 
whole  property  should  go  to  such  descendants,  and 
the  only  mode  by  which  effect  can  be  given  to  such 
intention  is  by  holding  tbat  the  property  was  to  go 
between  the  children  and  their  descendants,  with 
cross  remainders  between  them,  wholly  irrespective 
of  the  particular  period  of  their  deaths,  by  reading 
for  the  word  "survivors"  ths  word  "others,"  and 
by  considering  that  the  parent  has  survived  in  his 
descendants  who  have  lived  to  acquire  a  vested 
interest.  There  being,  then,  this  principle  of  con- 
struction on  which  in  numerous  cases,  modern  sb 
welt  as  ancient,  the  word  "  survivor"  has  been  read 
"  others,"  is  the  particular  context  in  this  will 
favourable  or  adverse  to  this  mode  of  construction? 
In  the  first  place,  it  is  to  be  observed  that  the  gift 
over  is  to  the  next  of  kin  of  the  testatrix.  In  the 
event  of  all  dying  without  issue,  and  only  in  that 
event,  she  says  her  next  of  kin  were  to  take.  It  is 
quite  clear  tbat  she  must  have  intended  her  pre- 
vious dispositions  to  provide,  and  thought  that 
they  had  provided  for  every  event  except  the 
event  of  all  dying  without  issue,  and  never 
could  have  intended  the  residue  to  go  to  her 
next  of  kin  if  the  survivor  only  died  without  issue. 
Aifain  it  is  to  be  noted  In  this  will  that  the  wcurd 
"  suf vivlng  "  is  not  synonymous  with  "  survivor  ** 
or  longest  liver.  It  is  not  on  the  death  of  a  daughter 
that  the  gift  over  is  to  take  effect,  but  on  the  failure 
of  the  "  issue  "  of  such  daughter  whether  at  or  after 
her  death,  and  if  the  word  "  surviving  "  ia  to  bo 
read  in  its  original  meaning,  it  must  mean,  in  this 
will,  persons  "living  at  the  time  of  the  failure  of 
such  issue  to  take,**  so  that  if  the  first  daughter  had 
died  leaving  infant  children,  and  then  the  other  had 
died  leaving  children,  and  then  all  the  infant 
children  had  died,  there  would  have  been  an  in- 
testacy as  to  that  share,  and  the  children  of  the 
survivor  would  have  been  deprived  of  their  chance 
of  sneeession  from  the  accident  <rf  thdr  parents 
having  died  in  the  lifetime  of  tiieir  cousins.  TiAt 
is  a  very  improbable,  not  to  say  almost  imposrible, 
intention  to  attribute  to  the  testatrix.  Now  let  us 
read  "other"  instead  of  "surviring"  and  see 
whether  that  would  land  us  in  any  difficulties 
which  should  deter  us  from  applying  the  mode  of 
constrocUon  which  I  have  seen  my  way  to  extract 
from  the  cases.  [The  Vice-Chaneellor  here  read 
and  commented  upon  the  particular  terms  of  the 
will  from  this  pt^nt  of  construction.^  On  the  whole, 
therefore,  I  am  satisfied  tbat  there  is  nothing  in  the 
context  of  this  will  sufficient  to  distinguish  this  case 
from  the  many  reported  cases  in  which,  in  favour 
erf  the  general  intent  (he  word  "survivtm"  has 
been  construed  as  *'  others."  The  yiee-Chancellor 
then  again  referred  to  the  case  in  Ireland  of  Browne 
V.  Rainnford,  of  which  he  approved,  considering  that 
although  in  that  case  the  word  "surrivors"  was  to 
have  its  ordinary  signification,  the  argument  the 
Master  of  Ihe  Rolls  governed  this  case. 

Minutes  to  bt  prepared  in  purtuance  oj  the  above 

decision. 

Solicitors :  Lnn^ert,  Hnmpton,  and  Co. ;  W.  and 
H.  P.  Sharp  i  Vixard,  Austin  and  Co-iNonuU : 
Taglor,  Hcar^w^Co.         ^.^^^.^^^  GoOqIc 
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C.  P.] 


CuTUBBSTftON  (app.)  V.  BUTTSSWOKTH  (resp.) 


[0.  p. 


OEommon  Hato  aromte. 

OOTTRT  07  OOMICON  PLEAJS. 

Bopoited  br  W.  Graham  and  H.  W,  HcKxlub,  Kaqn^ 
BuTlit«r»«t>£AW. 

Tuetday,  Nov.  24,  1868. 

C0TBBEXTBON  (app.)  V.  BtlTTBBWORTH  (reSp.) 

PotUcbikrI — Borough  vot6 — C/umber$ — "  Boam  "  or 
•'o£Aeriitt&%''-2  WiU.i,e.i6,s.»7. 

STit  landlord  of  the  rttpondent  rented  a  teiof  cbanbtri 
in  the  Ttmfde.  Each  room  was  separated  from  the 
other  and  opened  into  a  veatibule  tokicA  communicated 
with  a  baaing  on  a  public  itaircase.  The  respondent^ 
a  bamster,  had  the  exduaive  ocaqtation  of  one  of 
them  rooms  over  ike  door  of  hAmA)  opening  into  the 
vestibule,  he  had  exclusive  control: 

Beld,  that  M$  room  was  not  a  "  house "  or  "  other 
Elding"  within  the  meaning  of  the  2  WHL  4,  c.  45, 
«.  27,  and  therejore  that  the  re^ondai  was  not  mtitled 
to  a  vote. 

TioM  was  a  consolidated  appeal  from  a  deddon  of 
flu  levisiDg  barrister  for  the  ^tj  of  Loodon. 
Cabs. 

At  the  court  held  for  the  reriaion  of  the  list 
ol  voters  for  the  Inner  and  Middle  Temple  ia  the 
Gty  of  London  before  me  the  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  city  of 
Xitnidoo,  in  which  the  said  loner  and  Middle 
Temide  are  comprised,  William  Cuthbertaon  on  the 
list  of  voters  for  the  parish  of  Saint  Feter-upon- 
CorDiull,  and  upon  the  register  of  voters  for  the 
parish  of  Saint  Benedict,  otherwise  Saint  Bennett 
fink,  both  in  the  said  city,  duly  objected  to  the 
names  comprised  In  the  schedule  hereunder  written 
of  the  persons  who  are  entitled  to  vote  in  the  elec- 
tion of  members  for  the  city  of  London,  in  respect  of 
the  occupation  of  chambers  in  the  said  Inner  and 
Middle  Temple,  when  I  decided  that  each  of  the 
■aid  voters  was  entitled  to  have  his  name  inserted 
or  retuaed  in  such  list.  And  the  said  William 
Cathbertson  having  given  due  notice  of  his  ioten- 
tkm  to  appeal  from  snch  my  decisioos,  and  it 
upearing  to  me  that  the  validity  of  the  objecHons 
of  the  said  voters  being  so  inserted  or  retained  as 
aforesaid,  depended  on  the  state  of  facts  and  the 
aame  point  of  law,  X  did  declare  that  the  appeals 
^caiust  such  decisions  ought  to  be  consolidated,  and 
William  Henry  Butterwortb,  of  No.  6,  Paper- 
buildings,  being  one  of  the  penooa  interested  and 
oonsenting  for  or  on  behalf  of  hinwelf  and  all  other 
persons  in  like  manner  interested  in  such  appeals, 
to  be  the  respondent,  and  to  answer  the  said  appeal, 
I  named  the  said  William  Henry  Butterwortb  to  be 
respondent  in  such  consolidated  appeaL 

The  landlord  of  the  respondent  rented  a  set  of 
cbambers  in  the  Inner  Temple. 

This  set  of  duunbers  f<nmed  a  nart  of  one  of  the 
floors  of  the  building  in  the  Templ^  which  part  Is  so 
atnicturally  severed  from  the  xwt  ol  the  bnUdiiv 
as  to  be  of  itself  a  bouse. 

This  set  of  chambm  consists  of  two  rooms  and 
•  vestibule;  each  room  ia  severed  from  tlie  other, 
there  being  no  divers  oommuoioatioii  between  the 
two^  each  communicated  by  its  own  door  with  the 
vestibule  which  communicated  with  the  landing  on 
«  public  staircase  by  a  door. 

The  subject  of  uke  lespondait'B  oocupation  was 
CDe  of  these  rooms. 

The  respondent  had  ooenped  for  the  statutoiy 
poiod  exclnsiveir,  and  as  atde  tenant  this  room 
vwet  tiie  door  of  which,  communicating  into  tlw 
vestibule,  he  had  ezclnsive  control. 

Under  or  by  virtue  of  his  tenancy,  he  bad  a  right 
■ut  way  over  the  vestibnle,  and,  in  common  with  his 
landlord,  who  occnifed  the  otlwr  room,  perfect  eoa- 


trol  over  the  door  commnnicating  with  the  lanffing, 
so  as  at  all  times  to  command  free  ingrass  sad 
egress  to  and  from  the  room  which  he  occuidcd,  ss 
aforesud,  from  and  to  the  said  landing. 

The  respondent  was  a  barrister  at  law. 

The  respondent  occupied  the  said  room  for  du 
sole  puipose  of  transacting  the  business  vludi 
came  to  him  in  his  pursuit  of  the  profesnon  <d  a 
barrister,  and  not  for  a  dwelling-house. 

It  was  objected  that,  having  regaid  to  the  sbote 
facts,  the  subject  of  occupation  of  the  respondent 
was  not  sufficient  to  be  qualifying  tenant  witliiB 
any  of  the  qualifications  enumerated  in  die  27t)i 
section  of  the  Act  WilL  4,  c  4&. 

I  held,  regarding  the  above  fuets,  that  the  icspon- 
dent  occupied  as  tenant  a  sufficient  tcnonratto 
entitle  himself  to  be  duly  registered  to  vote  in  the 
election  of  members  for  the  city  of  LoodcHi  within 
the  meaning  of  the  27th  section  of  the  said  Act 

The  question  upon  which  the  judgment  of  Bet 
Majesty's  Court  of  Common  Pleas  is  requested  ii, 
whether  or  not  I  the  said  barrister  did  or  did  io( 
rightly  decide  that  the  said  voters  were  wtiticd  to 
have  their  names  inserted  in  the  regiater  of  vela 
for  the  said  city  of  Loudon. 

Prentice,  Q.  C,  for  the'  appellant,  contended  dtit 
the  room  in  question  was  not  a  "  separate  dwelling- 
house,"  or  a  "  bouse  "  or  "  building  "  within  llN 
meaning  of  the  2  Will.  4,  &  45,  s.  27. 

The  Court  called  on 

Underdown  for  the  respondent. — The  respoodcnt 
is  entitled  to  vote  under  sect.  27  of  ttie  2  Will 4, 
c.  45,  as  the  occupier  of  a  building  ^jatdemftmi 
with  "shop,"  "counting-house,"  &c  withm  tks 
meaning  of  the  words  "  other  building  "  in  that  sec- 
tion. There  are  a  number  of  cases  to  shovwtiit 
may  be  a  "  house "  within  the  meaning  of  the 
statute-  Wright  v.  21te  Town  Clerk  of  StocJ^t,  fi 
M.  &  G.  33 ;  I  Lutw.  32,  shows  that  a  room  may  be 
a  *'  building"  within  sect,  27. 

Toms  V.  Luckett,  5  C.  B.  23 ; 

Dotvning  v.  Lucleett,  5  C.  B,  40; 

Henrette  v.  Booth,  15  C.  B.,  N.  S.  SOO ; 

Brian  Keamev's  Case,  Aloock's  Bieg.  Cas.  22. 
[BoTiLL,  C.  J.— If  yon  are  right  in  tliis  case  it 
would  not  be  necessary  to  have  a  lodger  franchise:] 
The  distinction  in  the  case  of  a  lodger  is  that  tin 
landlord  has  the  control  of  the  outer  door.  W3m 
V.  Roberts,  11  C.  B.,  N.  S.,  50,  was  only  a  qnertioii 
of  structural  severance.  The  real  qnestion  is  if 
there  is  structural  severance  and  full  control  of  dis 
outer  door.  C«uk  r.  f  am&er,  II  C.  B.,  K.  8,  8S,  1* 
not  in  point. 

Prealicet     CMn  reply  was  not  called  open. 

BoTiLi.,  C.  J. — I  am  of  opinion  that  aor  jed^ 
ment  sliould  be  for  the  appellant.  No  case  dted 
goes  near  the  length  of  establishing  that  ttiis  roott 
ia  a  "  house"  or  otiier  building  within  the  mesnisf 
of  the  Act.  The  cases  have  decided  that  «1m<*J 
set  of  ehambors  is  stnictorally  separated  and  neea 
as  a  separate  bnildlng,  it  may  be  considered  u  s 
house,  but  the  very  description  of  ttiis  room  shon 
that  it  is  part  of  a  set  of  chambers  and  essendaUr 
part  of  a  nouse  as  distinguished  from  a  hotue.  i 
am,  therefore,  of  opinion  tliat  the  decisioa  of  V» 
revising  barrister  most  be  revrased. 

Btlba  and  Keatdto,  JJ.  concurred. 
Basn^  J.— I  am  clearly  of  opinion  that  this  ii 
not  a  house  nor  such  a  btUlding  as  is  meant  by  the 
2  WUL  4,  c.  45,  s.  27,  though  I  am  not  prepared  » 
say  what  would  come  wl^in  tiie  meaning  oi  W 
word  "Itonse"  in  the  Act. 

Judgment  for  the  ^ptSaA 
Attorney  for  tin  mpe^t,  J.  M.  BaU^;  i» 
Digitized  by  VTCTD^C 
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Jam.  12  amd  IS,  ami  Mt^  i. 

Bbidou  v.  Gakutt. 

CtpgkM  fim — Ptunetit  to  deputy  ttnowrd — Prineipal 
amd  agtat—PtMymtat  by  mmed  Atqw. 

Vm  deftndmt  havimg  punAoMtd  a  comkold  taumtHt, 
lAe  fWoard  of  tJke  manor  wrote  to  C.,  Ou  de/endoM's 
attorney,  indowing  drafi  eidmittaace,  and  informing 
Urn  tiat  he  admit  the  defendant  at  depvty 

ttexard.  C.  according^  admitted  the  defendant,  the 
^mittamee  being  ia  the  usual  form,  and  slating  that 
the  dtfendant  paid  his  fine.  The  dtfmdant  did  not, 
w  fact,  ptof  the  Jint,  and  by  letter,  informed  the 
atatard  that  he  would  pay  it  in  a  fem  days.  The 
ttexard  replied  that  he  oanht  to  have  paid  it  at  the 
time,  and  he  hoped  ht  thouul  tecetoe  a  (Aeque  in  a  fem 
diqs.  The  drfendant  afterwords  gave  C.  a  cheque  for 
an  aatomit  including  the  fine,  fees,  and  C.'s  charges, 
tzad  at  the  request  o  f  C.  croesed  the  cheque,  with  the 
uaate  of  C.'s  banters.  C.  paid  the  cheque  tnto  his 
ianierSf  and  it  was  duly  honoured i  but  C'a  aceount 
ieujr  overdrawK,  his  bankers  refused  to  pay  kirn  the 
money,  and  C-  havmg  paid  over  tha  Jfrn^  ^  ^""^ 
mmd  the  defendant  ■■ 

BsU,  per  BooitL,  CJ.,  and  M.  Smith,  J.  (J3yk$^  j; 
dUmnti^te),  that  assuming  that  C,  had  authority  to 
nceice  the  jtaej  he  had  no  authority  to  receive  it 
otherwise  tatm  in  cash,  or  what  was  equieaUnt  to 
eaA,  and  that  a  cheque  crossed  with  the  name  of  C't 
inters,  tad  indrndinqwamaidiu  la  mit  not  a  goad 
fnymf  as  against  the  hrd. 

EMper  Bylen,  X,  that  such  pm/ment  was  a  good  pay- 
mi  as  between  the  lord  ana  the  defendtuU, 

DedmlioD :  Common  count  for  copyhold  flDes. 

TIcM :  Nerer  indebted,  and  payment  and  iuue 

At  the  trial  befoTC  Byles,  J.,  at  the  Spring  Assizes 
at  C^enlifard  in  18C8,  it  appeared  that  the  pLainUff 
vat  iud  of  the  manor  of  Cressing  Temple,  and  that 
ii  Jsa.  1867  the  defendant  purchased  Vellums 
fans,  a  copyhold  tenement  parcel  of  the  manor. 
lit  first  inUaa-tion  the  pluntiS  received  of  this 
pBduse  w»  tfaroaeh  a  Mr.  Portway,  an  auctioneer, 
triiB  wiote  the  following  letter  to  Mr.  Mills,  the 
Mrad  U  the  duumm': — 

B.]IIIIs.Esq.  attthuteohun. 
Sr.— Kr.  Qamtt.  tba  WMwIiissr  ot  Tellaiu  (am, 
ietKiMc^at  J.  Godiors  exacatora,  wishas  to  take  don 
fivtinber.  WbattOmiodtotiaadojounquinr  Icalled 
lb.  Olbaoo,  and  lie  has  rafartad  m*  to  70a.— Toon, 
fa.  A  PoarvAT, 

To  this  letter  Mr.  Mills  replied  that  Mr.  Garrett 
most  be  admitted  before  he  conld  gire  him  a  licence 
totake  down  the  timber,  and  added,  "  I  will  send 
jm  dnft  admiBSi<Hi  of  Mr.  Garrett  In  a  day  or  two." 
Oi  die  25th  Mndi  1867,  Milb  wnte  to  Portway  as 
flibwa:— 

Jttsr  ar, — Inckiced  we  aend  yoa  draft  odmUaioii  of  Hr. 
Omtt,  aoA  m  shall  feel  obligwi  bj  jovx  forwuding  tba 
nrto  lEr.  Qamtt,  or  his  aoUciitor  for  Uutr  approval.  Wft 
4iB0t  know  aMhar  of  thtir  addra— ei.— TouTg  trolj, 

i-tcetinj,  Esq.,  AiuotbmMr.  Wahd  ud  Hnja. 

On  the  3rd  May  following,  Messrs.  Ward  and 
ICUa  reoeired  the  following  letter  from  a  Mr.  Craig, 
I  waltauir,  and  then  a  person  in  good  credit. 

Tlia  Ibnor  ot  Crmiium  Tampla, 
3rdM»7, 18*. 
Oodliig'a  derisees  to  Oanstt, 
Daa  Sbs,— I  aend  jon  abaolnta  sarrendar  from  the  He- 
TiMB  ot  John  QaaJiiuf  to  Hr.  Balla  Our«tt  for  enrofanoit, 
I  ilto  retnnj  too  draft  admlaslon  approred.— -Tours,  fto. 
Mtesn.  Wud  and  JIilla„  St^dton.         £.  Q.  Caua. 

In  1^7  to  thii^  AClla  wrote  on  the  4th  May : 

Jtanor  at  ftasalwff  Ttoplai 
Oamtt. 

Hmt^—I  bSK  to  Mknowladgv  laoi^  of  tUs  snnandar 

mi  il  lit  ■jyi*— d  by  yim,  matd  rtitam  ywir  Afvpy 


ammidar.    Ton  can  lake  the  admission  ai  deputy  atawud 
at.oDee  If  7011  ptasaa.— I  am,  fta., 

BicuaD  ViLLS,  Steward. 

E.  Q.  Craig,  Eaq.,  SolioitoT. 

In  this  letter  Mills  letumad  to  Craig  the  admii- 
sion,  of  which  the  following  is  &  eopj; 

The  Manor  ot  Crasitog  TesMla. 

Oarratt. 

BansadadttedontliealiaolBtesiunBdaa  ot  BsUlyBaA 
and  otkers  dsrisisa  ot  John  Goaliiw,  daesaaed. 

Be  It  lemembered  that  oa  or  before  the  daj  and  yaar  Arab 
abore  written,  en  absolute  snrmidsr  was  oot  of  eovti  - 
delivered  to  Biohavd  HiUs,  gantleraan,  ateward  of  the  aali. 
manor. 

It  then  set  out  the  surrender,  ud  looceeded  w 
follows : 

How  oomea  the  said  BaUs  OsRett  before  Bdmrd 
George  Craig,  depute  steward  of  the  said  manor  tor  this 
turn  onlv  out  ot  court,  and  praje  tha.t  he  atsj  be  admitted 
the  lord  a  tenant  ot  the  aaid  hereditamenta,  ao  aurrendared 
to  hia  use  as  aforesaid,  and  he  was  kv  the  hands  of  the  aaid 
depntjateward  admitted  tenant,  and  aeaain  dell vered  to  hfai 
bjr  the  rod  thereof,  to  have  and  to  hold  the  aaid  heredity 
menta  with  the  appurteoances  onto  the  aaid  Balls  Garrett, 
hia  faeira  and  aeaigiiB  for  ever,  puraoant  to  the  said  eiuv 
render  to  the  lord  of  the  eaid  manor  bv  the  rod,  at  tht  will 
of  the  lord  aooordlng  to  the  custom  of  the  said  manor  by 
the  rente,  ouetoma,  and  seirlcee  Uierefore  due  end  of  right 
ooenstomed,  andh«  to  the  lord  for  mfime  as  eppaart  ta  Uke 
nuroM,  end  hu/taUt  was  nnited.  Baua  Q&aBBtiL 

FmeTSI.  15a.  Od. 

Feee  41.  U«.  8d. 

The  words  in  italics  were  erased  by  AClls  after 
the  dispute  arose  which  formed  the  aubject  of  this 
action 

Craig  retained  theadmiidonwid  oa  June  7  wnla 

as  follows  to  Mills  : — 

Dear  Sir,— I  met  Ur.  Garrett  on  Taesda^  last  and  n^ 
mitted  him  aa  joux  depaty.  He  did  noi  vuj  the  flae,  bnfc 
aaid  he  would  do  oo  in  a  tew  dnje,  and  In  tne  meantime  r^ 
queeted  me  to  inquire  of  yon  on  whnt  terms  he  ooold 
•ntraaohiae  tbs  propesty  wUob  be  la  deairona  to  do.r— 
Toors  tnilii  £•  0<  Caaio. 

Uessrs.  Wsid  snd  Hills. 

On  the  following  day  Mills  replied  as  follows:-— 

Dear  Sir,— I  am  In  receipt  of  your  letter  of  the  7tb  iaat, 
informing  me  that  you  had  admitted  Mr.  Oontett  as  taj 
deputj^ut  he  on«ht  to  have  paid  the  fine  and  feea  at  tlM 
time.  However,  I  hope  he  will  remit  the  aome  at  hia 
earliest  oonvanieaee.  Aa  to  tt*  anfianohiaament  it  mnal 
be  oompulsory,  aa  mj  eliant  Is  onlv  a  tenaat  for  UfS^  and 
haa  no  wish  to  anfraaetalasatalL^Toun  traly, 

£.  Cnig,  Esq.  Bichaxd  Hillb. 

Beceiving  no  reply  to  this,  Mills  wrote  on  July  10 : 

Banc  Sir.— I  hare  been  axpsoting  to  reoeive  the  draft, 
admisekMl,  and  (sheqne  for  fine  and  feee.  Hie  admission  oa^ 
not  be  ooBsidsrad  oomplete,  nor  will  it  be  entered  on 
oonrt  rolls  until  the  fine  and  fees  are  paid.— Tom  trnjy, 

5.  G.  CesIc  Baq.  BicMaaa  Ibua. 
On  the  ISth  July  Craig  wrote  to  the  dafendaot  as 

follows : — 

My  dear  Sir,— Ton  need  not  faoable  yonraelf  to  attMd 
on  lliarBdaf .  A  drcnlar  waa  seat  to  yon  baoaoaa,  owlnar 
to  the  pecunai  position  I  am  placed  in  inat  now,  I  bava  aoa 
been  able  to  pay  over  831.  A.  8d.  to  tlie  steward  of  ttm 
manor;  ao  that  anumat  ataada  in  the  ledger  aa  due  to  yoa. 
Of  oonise,  I  shall  not  allow  you  to  ba  the  loeer,  as  tbe 
money  was  with  me  for  a  apedal  porpoH  t  but  my  banHng 
acoount  did  not  allow  of  ita  bnng  paid  over.  I  ahall 
arrange  the  mattor  aa  aoOB  as  I  can,  and  you  may  depend 
upon  me  to  do  so.  Ton  wanted  to  know  how  this  amonaA 
waa  mode  op  I  Xlua,  781.  15a.;  ataward'a  fees,  41. 11«.U.| 
ooata.  X.  Q.  C,  41. 4a.  i  total,  871.  IDs.  8i.— Toua  My, 

S.  O.  CSAM. 

Hills  reerived  no  reply  to  this  letter  of  the  lOth 
July  until  the  19th,  when  the  defondant  called  upon 
him,  snd  handed  him  the  following  letter  from 
Craig: 

18th  July,  1867. 
D«ar  Sir,— lb.  Garrett  haa  paid  me  the  fine  and  your  tern, 
but  I  most  aak  your  indnlgsnoa  for  a  little  while,  owing  to 
beingindiffieultieeininonmrmatteTB.  labaU  takeanwdy 
opportunity  of  commnnioatmgwitliTOa again.  Themonay  . 
wae  pnid  to  me  OD  the  17th  June  last.— Toara  truly, 

6.  UUs,  Esq.  E.  a.  Cuia. 

Od  the  same  day  MiUa  wrote  to  Craig  as  follows 

July  19th,  1SI7. 
Dsar  Or,- 1  liava  to  acfawwladge  Uia  nieslpt  of  jogr 
Isttar  ot  yeatariar.  h«.d«l  ^gi^.JSMS&bgfe 
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Ourett.  In  my  letter  to  yoa.  ot  Uie  Sth  Jnne  luL  when 
I  found  that  Ur.  Qkirett  bad  not  paid  tta«  fine  and  fees  on 
hia  admlBsion,  I  expresaed  &  hove  tbat  be  wonld  remit  the 
amoant  as  loon  as  he  oonrenieiit];  could,  but  I  cannot 
Tocognlie  his  Bubfleqneot  pafinant  to  you  at  all,  or  acqalesce 
in  any  delay.  Hr.  Oarrett  mnat  pay  hl>  fine  and  feaa  to 
me,  and  moat  reoover  tttaa  you  toe  tuoxtey  he  ajfjtem  to 
have  paid  to  yoa  tar  the  pozpoM^Tovn  truly, 
£.  O.  Craig,  Esq.  BiCUBS  Kills, 

After  ■ome  farther  correspondence  the  fine  w&s 
duly  auesBed  and  a  demand  of  payment  made,  and 
this  action  was  coromenced.  It  was  proved  that 
Mr.  Craig  had  acted  as  the  defendant's  solicitor  in 
the  purchase  of  the  property ;  but,  though  he  had 
acted  for  Mr.  Garrett  in  other  matters,  he  vas  not 
his  regular  solicitor.  Mills  had  no  other  commuDi'- 
cation  with  Craig,  prior  to  the  admissioD,  than  by 
the  letters  abore  set  out,  and  he  had  no  previous 
knowledge  of  the  defendant  or  Mr.  Craig,  except 
that  the  latter  was  a  solicitor,  Tlie  money  was 
p^d  by  the  defendant  to  Mr.  Craig,  by  a  cheque  for 
87/.  10s.  S<L,  which  was  made  up  of  the  following 
sums,  viz.,  fine  7SL  log.,  fees  41  lis.  Sd.,  and  Mr. 
Craig's  charges  4^  it.;  and  the  cheque  was  crossed 
hy  the  defendant,  at  the  request  of  Craig,  London 
and  County  Bank,  branch  bank  thereof  at  Braintree, 
who  were  Craig's  bankers ;  and  Craig  paid  it  into 
his  own  accoant  at  that  bank. 

On  these  facts,  Byles,  J.  reserred  leave  to  either 
party  to  move,  and  left  to  the  jury  the  question, 
whetlier  the  fine  paid  to  Mr.  Craig  was  paid  to  a 
person  autboriaed  to  receive  it,  and  io  a  manner  con- 
sistent with  that  authority ;  end  the  jniy  found  a 
Terdict  for  the  defendant. 

Garth,  Q.C.,  in  Baiter  terra,  obtained  a  rule  calling 
on  the  defendant  to  show  cause  why  a  verdict 
shoald  not  be  entered  for  the  plaintiff  for  7&L  15s., 
pursuant  to  leave  reserved,  on  Uie  ground  that  there 
was  no  evidence  to  go  to  the  jaiy  in  auppnt  of  the 
plea  of  paymenL 

Daman,  Q.  C.  and  Cohen  now  showed  cause. — The 
question  is  if  there  was  any  evidence  to  go  to  the 
jury  on  the  plea  of  payment.  A  payment  to  a 
deputy  to  take  an  admittance  out  of  court,  under 
tlie  circumstances  of  this  case,  is  a  good  payment 
to  the  lord ;  and  the  letters  show  that  Mills  expected 
sod  intended  that  the  fine  should  bo  paid  to  Craig. 
WilliamM  v.  Evan,  85  L.  J.  Ill,  Q.  B,,  shows  that 
Craig  bad  authority  to  receive  the  money,  as  the 
dieqne  was  paid  at  maturity.  A  deputy  can  do  all 
that  the  steward  can.  Waging  on  Copyhold,  29  and 
67,  citing  Parker  v.  Kelt,  I  Ld.  Raym.  659.  The 
fine  is  payable  on  admittance,  and  the  tenant  is 
liable  as  soon  as  he  is  admitted,  and  if  the  defen- 
dflot  had  failed  the  plaintiff  might  have  maintained 
an  action  for  money  had  and  received  against  Craig. 
It  was  a  question  for  the  jury  whether  payment  by 
cheque  was  good :  (GuUra/1  v.  Bindle,  L  Rep.  2  C.  P. 
366.)  Payment  to  a  broker  is  payment  to  the  prin- 
cipal, and  the  receipt  in  the  draft  admission,  "  And 
he  gave  to  the  lord  for  a  fine  "  led  the  defendant  to 
suppose  that  Craig  bad  authority  to  receive  the 
money.  The  plaintiff  was  not  caUed  at  the  trial, 
and  the  question  was  not  put  to  the  jury  whether 
be  authorised  Mills  to  appoint  a  deputy.  The  lord 
has  ratified  the  admission  in  the  form  in  which  the 
defendant  saw  it  by  bringing  this  action,  and  if 
Mills  was  not  authorised  to  appoint  a  deputy,  the 
plaintiff's  remedy  is  against  him.  The  ^puty 
•tewud  is  a  general  agent,  and  therefore  has 
■ntbority  to  receive  a  Une,  which  is  naturally 
ioddent  to  the  admission : 

Norton  v.  Bimmet,  Hob.  12 ; 

Story  on  Ageooy,  a.  14 ; 

Coomb's  cose,  9  Co.  Ba>.  76a. 
Jt  was  a  question  for  the  jury  whether  Craig  had 
authority  to  receive  payment  by  cheque. 

Tborold  V.  Smithi,  11  Mod.  78 ; 


[CP. 

WiUiama  v  Evans,  L.  Bep.  1,  Q.  B.  392 ; 
Fith  V.  KemipUm,  7  C.  B.  687. 

Garth,  Q.  C.  and  Dighy,  in  support  of  the  rule.— 
Taking  a  surrender  is  purely  a  minigtcrial  act,  bat 
the  receipt  of  the  fine  is  a  trust,  and  therefore  tiie 
steward  had  no  power  to  del^ate  his  authority, 

Parlcer  v.  Kett,  1  Lord  Raym.  658 ; 

Earl  ofShrewafntry't  case,  9  Co.  Bep.  49  B. ; 

6hep.  Toaoh.  239 ; 

Vln.  Abr.  Steward  of  Courts  (K.) ; 

Oilbert'e  Tenures,  5  £d.  S66 ; 

Watkins  on  Copyholda,  97 ; 

Fisher  on  Copyholds,  370 ; 

Seldon's  Fleta,  Lib.  2,  o.  72,  a.  11 : 
(lliifl  point  was  at^edjat  great  length,  but,  as  the 
court  gave  no  opinion  upon  the  point,  the  ai^ameat 
is  not  set  out  ia  extenso.)  Assuming  that  Craig  hid 
authority  to  receive  the  flue,  the  mode  of  p»meat 
was  unauthorised :  (IVilliams  v.  fvsjts, 85L.  J. Ill, 
Q.  B.)  Here  the  right  of  the  lord  was  tied  up  while 
the  cheque  was  passing  through  Craig's  bankers* 
hands ;  and  it  was  necessary  that  Craig  should  do 
something  before  paying  the  lord,  to  separate  his 
own  charges  from  the  fine  and  the  steward's  feet. 
Tbe  crossing  is  part  of  the  insttament,  and  restricti 
the  payment  to  a  particular  hanker. 

21  &  22  Viot.  c.  79,  as.  1  and  2; 

Barker  V.  Greenwood,  2  Y.  A  C.  "Ex.  419; 

Smith's  Merc.  Law,  7th  edit.,  147  ; 

Bartlett  v.  Penfland,  10  B.  &  C.  771. 
The  lord  could  not  hsve  mainti^ned  an  action  for 
money  had  and  received  againat  Craig,  becaoie 
Craig  did  nothing  to  appropriate  this  money  lo 
the  lord,  or  showed  that  he  held  it  on  his  account; 
on  the  coutrary,  he  wrote  to  the  defendant  stating 
that  he  held  it  for  him : 

Bar<yn  v.Eiuhand,  4  B.  &  Ad.  613. 

Cur.  adv.  wft. 

ilatf  4. — BoviLL,  C.  J.  now  delivered  the  judg- 
ment of  himself  and  M.  Smith,  J.— This  case  vu 
argued  before  my  brothers  Byles  and  M.  Smith,  JJ. 
and  myself  in  Hilary  Term  last.  We  have  unfor- 
toDately  not  been  able  to  agree  in  our  judgment. 
The  foUowiag  is  the  judgment  of  my  brother  M. 
Smith  and  myself.  This  was  an  action  brought  by 
the  plaintiff  as  lord  of  the  manor  of  Creasing 
Temple,  in  Essex,  against  tbe  defeodant,  the  pur- 
chaser of  a  copyhold  tenement  of  the  manor  to 
which  he  had  been  admitted,  to  recover  the  finedne  on 
such  admittance.  The  fine  was  78/.  1 5s,  Mr.  Craig, 
a  solicitor  at  Braintree  in  Essex,  and  then  a  person 
of  good  credit,  acted  as  solicitor  for  the  defendant 
The  steward  trf  the  manor,  Mills,  aent  a  draft 
admittance  to  ibe  auctioneer  employed  by  the  seller 
of  the  property,  who  banded  it  to  Craig,  as  tbe 
defendant's  solicitor;  which  draft  Craig,  on  the 
2nd  May  1867,  returned  to  the  steward  approved. 
On  the  4th  May  the  steward,  Mills,  wrote  to  Cnig, 
acknowledging  the  receipt  of  the  surrender  and 
draft  admittance,  and  added  these  words,  "Ton 
can  take  the  admission  as  deputy  steward  at  once, 
if  yon  ^ease."  On  tbe  25th  May  Craig  wrote  to  the 
ddCendant :  "  I  have  received  the  authority  of  the 
steward  to  take  your  admittance  as  his  deputy;" 
and  he  appointed  a  day  and  place  in  Loodon 
for  that  purpose.  Accordingly,  on  the  4th  Jnn^ 
the  d^endant*  the  surrenderee,  and  Craw  mrt 
in  London,  and  Cnig  admitted  him  as  depo^ 
steward.  The  important  part  of  the  admit- 
tance ia  as  follows  :  "  Nnw  cornea  the  said  Balls 
Garrett,  before  Edward  George  Craig,  deputy 
steward  of  the  said  manor  for  ^Is  turn  only,  oot 
of  court,  and  prays  that  he  may  be  so  admitted,  wd 
he  was  the  bands  of  the  sidd  deputy  stevvd 
admitted  tenant  and  sriaiu  delivered  to  him  by  tbe 
rod  to  hold,  &a  ;  and  begavetqtbe  lord  for  a  floe  as 
appears  in  tbe  n»0^,|g^|'ysS*O^e»f^ 
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b  Aenur^n  wuTrritten  "fine,  78/.  15a.;"  and  lower 
dovn  "Feei  *L  Il>.  Sd."   On  the  7th  June,  Craig 
wrote  to  the  steward,  Mills,  "  I  met  Mr.  Garrett 
M  Tneaday  last,  and  admitted  him  as  your  deputy. 
He  did  not  paj  the  flne,  hut  said  he  would  do  ao  in 
a  few  dajra."   On  the  8th  June  the  steward  wrote. 
In  anwer,  "  I  un  in  receipt  of  your  letter  of  the 
Ttht  ^onoing  me  that  you  had  admitted  Mr. 
Garrett  as  my  d^uty ;  but  he  ought  to  hare  paid 
the  flue  and  fees  at  the  time.   However,  I  hope  that 
he  will  remit  the  same  at  hia  earliest  conveaience." 
On  the  17th  June  Garrett,  the  defendant,  gave 
Orug  a  cheque  on  hia  London  hankers  for  the  sum 
of  67L  10$.  Sd.,  which  sum  was  composed  of  the  fine, 
79L  15*. ;  steward's  fees,  4£.  1  Is.  Sd.;  an  J  Craig's 
durges  to  Garrett     4s.   Craig  informed  Garrett 
bow  the  amount  was  made  up,  and  requested  that 
the  dieqoe  might  be  crossed  with  the  name  of  his 
London  bankers,  and  the  defendant  accordingly 
dossed  the  cheque  with  the  names  of  Craig's 
loodoa  baDken,  and  (.'nig  paid  it  in  to  the 
cn^t  of  his  mccoant  The  cheque  was  duly  paid 
OD  jffesentment  by  the  defendant's  bankers  to 
Cnig's  bankers,  but  Craig's  balance  being  against 
him,  Craig's  bankers  refused  to  pay  him  the  money. 
The  objection  at  the  trial  was  that  this  payment  to 
Ciug  did  not  discharge  the  defendant,  and  that 
GtBiett'i  croawd  cheque  giren  to  Cr^  for  the 
nmof  87/.  lOt.  8d.  van  not  a  good  payment  of  the 
flnerf  7S£  Ifis.,  as  agiunst  the  lord  of  the  manor  ; 
ud  further  that  the  cheque  was  receired  by  Craig 
u  solicitor  for  the  defendant  and  not  on  behalf  of 
tin  lord.   At  the  trial  the  jury  found  that  Craig 
hsiuthority  to  receive  the  flne  for  the  lord,  and 
ftttdiecToMed  dwqoe  was  a  good  payment  to  the 
M^tbia  the  anuority  to  pay  Craig,  and  the 
Ttt^  passed  for  the  defendant   The  plaintiff  had 
ItiTe  to  move  to  enter  the  verdict  for  him  for  the 
sfflomt  of  the  fine,  and  the  court  were  to  be  at 
blier^  to  draw  inferences  of  fact.    We  are  of 
ifiiiiaD  that  there  was  abundant  evidence  in  the 
ew  tbtt  the  steward  might  apn^t  a  deputy 
dmid  A>  udee  the  adnittaaee,  and  that  he  might 
^otnt  Cnug   as  aoch  deputy  for  that  pur- 
poK  The  adonittance  purports  to  be,  and  was 
in  fact  taken  by  Craig  in  that  capacity  ;  and 
the  jdaintiff,  as  lord  of  the  manor,  who  could 
hive  no  claim  to  the  flne  until  after  admittance, 
V  DOW  suing  for  the  flne  must  be  taken  to 
■Te  ncogniwd  and  adopted  the  admittance  ao 
Uen  by  Craig.   It  was  argued  for  the  defendant 
that  from  the  nature  and  terms  of  the  form  of  ad- 
Ddttaoce  it  was  intended  that  Craig  should  receive 
Ae  floe  and  fees  at  or  immediately  after  the  time 
<■(  tdmittance,  and  that  the  letter  of  Mills  showed 
tbt  it  was  understood,  as  between  him  and  Craif^ 
that  the  latter  might  receiTe  those  amounts  at  a  sub- 
■■mnt  'ptAod.  It  was  contended  for  the  plaintiff  that 
Hub,  as  the  steward,  had  no  power  to  appoint  a 
deputy  to  receive  the  fine  for  the  lord  ;  but  in  the 
fier  which  we  take  of  the  case  it  is  not  necessary 
to  determine  Uiese  points,  because,  assuming  that  he 
hid  sndi  power,  and  that  he  did  authorise  Craig  to 
wedve  the  money,  such  authority,  in  our  opinion, 
vonld  be  only  an  authority  to  receive  payment  in 
cub,  or  what  was  equivalent  to  cash,  and  which 
BUf^t  be  handed  over  by  Mills  as  it  was  received  to 
the  lord.  The  general  rule  of  law  is,  that  where  a 
ciedilor's  agent  is  bound  to       the  whole  amount 
9m  to  the  i^ntipal,  he  must  leceiTs  it  in 
MAfaomthe  debtor;  and  that  a  person  who  pays 
*t>di  agent  and  wiMbea  to  be  safe,  must  see  that  the 
Wide  of  payment  does  enable  the  agent  to  perform 
wis  duty.  The  law  was  so  laid  down  by  Aldereon, 
B.  ia  Barker  v.  Greenwood,  2  Y.  &  C.  Ex.  414,  419, 
»jd  is  hi  accordance  with  Russalr.  Bangkif,  4  B.  &  A. 
W,  ud  has  been  recognised  in  many  other  cases, 
•nenssou  for  the  rale  are  also  well  stated  by  my 
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brother  Byles  in  Steeeting  v.  Pearce,  7  C.  B.,  N.  S.^. 
485,  where  he  says,  "  It  is  not  disputed  that  the 
general  rule  of  law  is  that  an  authority  to  an  agent 
to  receive  money  implies  that  he  is  to  receive  it 
in  cash.  If  the  agent  receives  the  money  in  casb^ 
the  probability  is  that  he  will  hand  it  over  to  the 
principal.  But  if  he  is  allowed  to  receive  it  by  a 
settlement  of  accounts  between  himself  and  the 
debtor,  he  might  not  tw  able  to  pay  it  over.  At 
all  events  it  would  very  much  diminish  the  chance 
of  the  principal  ever  receiving  it ;  and  upon  that 
principle  it  has  been  held  that  the  agent,  as  a 
general  rule,  cannot  receive  payment  in  anything 
else  but  cash.  Unless,  therefore,  there  is  some 
usage  to  control  it,  payment  to  the  agent 
must  bo  made  in  money."  The  general  prin- 
ciple, and  also  the  decision  in  the  last  case, 
were  affirmed  by  the  Court  of  Exchequer 
Chamber  in  Sweeting  v.  Pearce,  9  C.  B.,  N.  S.,  534^ 
The  payment  which  was  relied  upon  by  the  defen- 
dant in  this  case  was  not  a  payment  in  cash,  it  was 
not  even  by  an  oi^inary  cheque  payable  -to  bearer; 
but  it  was  by  a  cheque  which,  by  being  crossed* 
was  payable  to  the  bankers  of  Craig,  and  the  state 
of  his  accounts  with  his  bankers  was  such  that  he 
never  did  and  never  Cuuld  receive  the  amount  so  as 
to  be  able  to  hand  it  over  to  the  lord  or  Mills.  The 
cheque  also  included  money  payable  to  Craig  him- 
self for  fees  as  the  defendant's  solicitor,  and  it 
never  was  intended  to  be,  nor  could  properly  have 
been,  handed  over  by  Craig  to  Mills  or  the  lord.  Ia 
fact  Craig  never  received  the  money,  nor  was  he 
ever  in  possession  of  a  cheque  or  cash  that  he  could 
hand  over  to  the  lord  or  to  Mills,  the  steward.  At 
the  Ume  the  cheque  was  ^ren  to  Cndg  he  was  In 
fact  solicitor  for  Garrett,  be  treated  the  cheque  as 
received  on  Garrett's  account ;  and  his  letter  of  the 
Kith  July  clearly  shows  that  he  considered  himself 
as  debtor  to  the  defendant  for  the  amount.  It 
was  not  until  the  18tb  July  that  he  informed  Mills 
that  he  had  received  the  money,  and  endeavoured 
to  shift  the  loss  fran  his  client,  the  defendant 
to  Mills  or  tiie  lord.  The  proper  eondudon 
to  be  drawn  team  all  the  facts  we  think  is 
that  Craig  received  the  cheque  as  Garrett's  solicitor* 
and  not  as  agent  for  Mills  or  the  lord,  and  that  he 
was  the  agent  of  Garrett  to  hand  over  a  portion  of 
the  amount  when  received  to  Mills ;  and  until  the 
cheque  was  paid,  or  indeed  at  any  time  whilst  the 
money  remained  in  the  hands  of  Cr^g,  we  think  it 
would  have  been  competent  for  Garrett  to  have 
countermanded  the  authority  to  hand  over  the 
amount  to  ^ills.  We  are  also  of  opinion  that  there 
was  no  evidence  which  could  properly  be  left  to  the 
jury  of  any  authority  from  the  lord  to  Craig  to 
receive  payment  by  dieque  crossed  with  the  name 
of  Crai{^s  bankers,  and  wtiich  included  money  dtie 
to  Craig  himself.  We  think,  therefore,  that  the 
rule  to  enter  the  verdict  for  the  plaintiff  for  the 
amount  of  the  lord's  floe,  78^  15s.  should  he  made 
absolute. 

Btlbs,  J.— I  state  my  views  with  ^«it  diffidence 
and  distrust,  because  I  have  the  misfortune  to 
differ  from  my  liord  and  ray  brother  Montague 
Smith.  This  was  an  action  brought  by  the  plaintiff 
as  lord  of  the  manor  of  Cressing  Temple,  in  Essex, 
against  the  defendant,  a  copyhold  tenant  of  the 
manor,  for  the  flne  due  on  the  tenant's  admittance  to 
acopyhcdd.  Theflnewa878£15s.,andthestewardra 
fees  4/.  lis.  Sd.  Craig,  a  solidtor  at  Braintree,  in 
Essex,  had  been  acting  as  soUdtor  for  the  defen- 
dant. The  steward  of  the  manor,  a  gentleman  of 
the  name  of  Mills,  sent  to  Craig  a  draft  admittance, 
which  draft,  Craig,  on  the  3rd  May  18C7,  returned 
to  the  steward  approved.  On  the  4th  May,  the 
steward,  Mills,  writes  to  Craig,  ackuoirtednog  fla 
receipt  of  the  surrender  auAi^iiatea^il^'wKvKA^ 
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■ddB  these  words:  "Ton  can  take  the  admission  as 
deputy  steward  at  once  if  you  please."  Oa  the 
S6tb  May  Craig  writes  to  the  defendant,  and  says : 
**!  hare  received  the  aathority  of  the  steward  to 
take  your  admittance  as  hia  depnty and  he  ap- 
pdats  a  day  and  place  in  London  for  that  purpose. 
Accordingly,  on  the  4th  Jnne  Gkrrett,  the  surren- 
d»ee,  and  Craig,  meet  in  Iiondoo,  and  Craig,  as 
deputy,  admits  Garrett.  The  important  part  of  the 
admittance  is  as  follows :  "  Kow  comes  the  said 
Salla  Garrett  before  Edward  George  Crai^. 
depnty  ftevard  of  the  said  manor  for  this 
torn  only,  out  of  court,  and  prays  tiiat  he  may 
be  so  admitted ;  and  be  was  by  the  said  deputy 
rteward  admitted  tenant  and  seisin  delivered  to  him 
1>y  the  rod  thereof  to  hold,  &c.,  and  he  gave  to  the 
lord  a  fine  as  appears  in  the  margin,  and  his  fealty 
VBs  respited."  In  the  margin  was  written  "  Fine, 
78i  16s. and  lower  down,  "Fees,  U  lit."  On 
the  7th  June  Craig  writet  to  the  steward  Uilla  and 
■ays,  *'  I  met  Mr.  Garrett  on  Tuesday  last,  and 
admitted  him  as  deputy  steward ;  he  did  not  pay 
the  fine,  but  said  he  would  do  so  in  a  few  days." 
On  the  8th  June  the  steward  Mills  writes  in  answer, 
**I  am  in  receipt  of  your  letter  of  the  7th  iost., 
informing  me  that  yon  had  admitted  Mr.  Oarrett  as 
my  depnty,  but  he  ought  to  hare  paid  the  flue  and 
ices  at  the  time.  However,  I  hope  he  will  remit  the 
aame  at  his  earliest  coaTenience."  On  the  13th 
Jnoe  Garrett  gave  Craig  a  cheque  on  his  London 
bankers  for  the  sum  of  87/.  lOs.  8iL,  which  sum 
was  composed  of  Ihe  fine,  78/.  1^  steward's 
llee%  4L  lis.  Stl^  and  Cndg's  diargei  to  Garrett, 
42.  it.  Craig  informed  Gairett  how  the  amount 
of  671.  10s.  8d.  was  made  up,  and  Cnug  him- 
mU  leqnested  that  the  cheque  might  be  crossed 
with  the  name  of  his  (Cnug's)  I^ndon  bankers, 
which  was  done  accordingly.  The  check  was 
duly  paid  on  presentment  by  the  defendant's 
bankers  to  Craig's  bankers;  bat  Craig's  balance 
being  agunst  him,  Craig's  bankers  refused  to 
ftj  Craig  the  money.  On  the  10th  July  Mills, 
tiie  steward,  writes  to  Craig,  "I  have  been 
expecting  to  receive  the  draft  admittance  and 
tbeqne  for  fine  and  fees.  The  admission  cannot  be 
considered  complete,  nor  will  it  be  entered  on  the 
court  rolls,  till  the  fine  and  fees  are  paid."  On  the 
18th  July  Craig  writes  to  Mills,  the  steward,  in 
ttcse  words:  "Mr.  Garrett  has  paid  me  the  fine 
and  yonr  fees  ;  but  I  must  ask  your  indulgence  for 
m  Httle  while,  owing  to  my  being  in  difficulties." 
Mills  replies,  on  the  19th  July,  "In  my  letter  to 
yon  of  the  8th  June  last,  when  I  fcuftd  that  Mr. 
Oarrett  had  not  paid  the  fine  and  fees  on  his  admis- 
tioDj  I  expressed  a  hope  that  he  would  remit  the 
uonnt  as  soon  as  he  conveniently  could ;  bnt  I 
enmot  recognise  his  subsequent  payment  to  yon  at 
all,  or  acquiesce  in  any  delay.  Mr.  Garrett  must 
pay  his  fine  and  fees  to  me,  and  must  recover  from 
you  the  amount  be  appears  to  have  paid  to  yon  for 
the  purpose,"  The  objection  at  the  trial  was,  that 
payment  to  <>aig  did  not  discharge  the  defendant, 
and  that  Gamtt^  crossed  check  given  to  Craig  for 
tte  nm  of  ill  lOs.  M.  was  not  a  good  payment  of 
■ttie  fine,  as  against  tJie  lord  of  the  manor.  It  was 
omtanded  on  the  part  of  the  plaintiff  that  Craig, 
'  filling  the  double  capacity  of  deputy  steward  and 
def^aut's  solicitor,  the  cheque  was  paid  to  him 
■od  received  by  him  in  his  character  of  defendant's 
■did tor.  The  defendant  on  the  other  hand  con- 
tended that  the  dieqne  vas  paid  to  Qsig  in  his 
«AiaracteT  of  deputy  stewari.  The  question  in  the 
case  was  whether  the  payment  by  the  surrenderee 
to  Craig,  the  deputy  steward,  was  under  tiiese  cir- 
CBmatances  a  good  p^ment  of  the  fine  to  the  lord. 
T3>e  jury  found  that  Craig  had  authority  to  receive 
the  fine  for  the  lord,  and  that  the  cromd  cheque 
vas  a  good  payment  to  the  lord  wlUiin  the  anthoiity 
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to  pay  Crug.  But  it  is  contended  that  the  joiy 
ought  to  have  been  directed  to  find  for  the  iiUintijf. 
That  point  was  reserved.  In  deciding  this  question 
we  are  to  bear  in  mind  that  Ciaig,  at  the  tine 
when  he  was  appdnted  depu^  atevud,  wu  aa 
attorney  of  undoabted  credit;  and  it  may  be  thit 
the  steward  would  have  preferred  him  as  a  debtor 
even  to  the  surrenderee  tiimself ;  and  that  Uie 
cheque  given  by  the  defendant  to  the  deputy  stewitd 
was  a  good  cheque,  and  was  duly  paid  by  the 
defendant's  bankers  on  presentment.  The  steward 
of  the  manor  may  appoint  a  deputy  to  act  ss 
stewaid  in  his  place,  and  the  deputy  may  io  sQ 
that  the  steward  himself  could  have  done:  (Parkv 
T.  Kelt,  1  Ld.  Raym.  668  ;  1  Scrir.  Cop.  119.)  Em 
it  is  plain  from  the  terms  of  the  draft  admittance 
which  coDtsins  in  the  body  of  it  a  receipt  lot  the 
lord'a  fine,  and  from  Mills'  letter  the  8th  Jane 
that  the  d«>uty  had  aathority  to  receive  the  flns 
and  fees.  But  tlie  fine  is  not  due  until  after  adndt- 
tance,  and  is  recoverable  by  action  afterwards  as 
this  action  shows ;  and  although  the  admittance  con- 
tains a  receipt  for  the  fine  the  lord  does  not  in 
practice,  and  will  not,  enrol  that  admittance  until 
the  fine  is  paid.  It  appears  to  me  that  Craig  acttd 
in  two  capacities,  aa  dwnty  steward  in  recMrii^  tha 
781 16s.  for  the  lord's  fine,  and  iL  Us.  &i  for  the 
steward's  fees,  and  as  solicitor  for  the  defendant  la 
receiring  iL  45.,  being  his  own  charges  as  defea- 
dant'e  attorney.  The  defendant  must  have  known 
that  the  7SL  los.  was  paid  to  the  lord,  and  iL  Ut.  ^ 
to  the  ateward,  for  it  will  be  observed  Uiat  ^e  draft 
admittance  itself  e:^ressly  informed  the  defendaat 
that  those  two  Bums  were  paid  to  Cr^g,  and  re- 
ceived by  Craig  as  deputy  steward.  Suppose  the 
steward  himself  had  in  this  case  acted  instead  of 
employing  a  deputy,  and  had  been  (as  often  happens} 
himself  solicitor  to  the  copyholder,  as  well  at 
steward  of  the  manor,  and  had  himself  received 
from  the  copyholder  a  good  cheque,  duly  pud  by 
the  copyholder's  bankers  for  a  sum  including  m 
lord's  fine,  the  steward's  fees,  and  his  own  cbargei ; 
and  suppose  the  money  stopped  in  Uie  hands  of  the 
steward's  bankers,  orthe steward otherwisennablelo 
paythelord,  wouldnot  tbatliavcbeenagoodpaymait 
as  between  the  lord  and  the  anrrenderee,  alUiough 
the  steward  sustained  the  doable  dumcter  d 
surrenderee's  attorney  and  of  stewud  when  he 
received  the  money  ?  I  think  it  would  have  baea 
a  good  payment ;  bnt  it  would  of  course  hare  bem 
no  payment  as  between  the  lord  and  the  steward. 
The  lord  would  have  had  his  remedy  againat  the 
steward  as  in  the  case  now  before  us  lie  has 
his  remedy  both  against  the  steward  and  tha 
depnty  stewaid.  At  lowest  from  the  moaient 
Craig  received  the  money  he  held  it  ai 
deputy  stevrard;  hia  only  zemaining  duty  being  t» 
pay  it  over  to  the  steward.  It  was  objected  Aat 
the  payment  was  by  cheque.  The  answer  is,  that  it 
was  not  a  dishonoured  cheque,  but  a  good  cheqas 
duly  paid  on  presentment.  Moreover  it  ta  plain  the 
steward  did  not  object  to  a  cheque,  for  he  after- 
wards writes  to  Craig  (on  the  lOth  July)  desiiiag  to 
receive  a  cheque.  But  whose  cheque,  or  from  whoOi 
does  oot  clearly  appear.  X  do  not  perceive  soj 
obligation  on  the  deputy  steward  to  remit  to  toa 
lord  or  the  steward  the  identical  cheque  that  be  it* 
ceived.  Suppose  the  steward  himself  had  scted  io 
person  and  had  received  a  cheque,  would  it  be  Ua 
dutytoremitittothelordf  Snrely  not;  for  even  ttij 
cbeqoe  would  be  for  two  Itraos,  the  lord's  fins  and 
the  steward's  fees.  Here  the  cheque  was  for  thM 
items,  the  lord's  fine  tad  the  steward's  fees,  and  the 
defendant's  attorney's  charges.  Then  it  is  objecm 
that  the  check  was  crossed ;  but  this  was  done  at  m 
request  of  the  deputy  steward,  and  fur  his  own  MB* 
venienoeand  safety.  It  matters  not,  aa  it  aaami  to 
me,  that  the  crosdng  wai  )yrAtlri£kfilQni& 
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daree.   Tlie  payee  or  aubseqoent  holder  of  a  cheque  ■ 
maj  croM  it  at  any  time  either  with  the  words  "aad 
Co-,"  or  with  his  own  banker's  name,  aad  the  drawer 
cannot  prevent  him.    Soppose  it  had  not  been 
CJO— cd,  bnt  had  been  paid  bj  Craig  iato  his  own 
bawfcw  in  the  ordinaiy  oiinrae  of  bnunew  after 
the   tranaaction  with  the  sorrenderee  had  been 
flniflbed,  the  result  woald  hare  been  precisely  the 
same.    It  is  aa  if  the  deputy  steward,  after  receiv- 
ing the  cheque,  had  sent  it  to  beca^ed  by  a  clerk  or 
■erraat  of  his  own,  who  received  the  money  and 
■Pfmpriatcd  the  payment  to  a  debt  of  hii  own  due 
to  him  from  his  master.  Craig's  hanker,  for  this 
pmpoae,  is  his  servant.   Or  suppose  Crtug  had  re- 
oBTed  the  money  io  cash,  and  had  paid  it  into  his 
banker's,  the  money  would  still  have  been  stopped. 
If  it  be  objected  that  the  amount  of  the  cheque 
blended  the  three  snrnt  of  78^  1$:,  iL  lis.  6d.,  and 
4L  4s^  ao  would  a  hank  note  for  100/.,  or  nine  bank 
BOtea  for  10?.  each.  In  these  case^  and  indeed  in 
the  case  of  one  payment  in  coin  a  separation  of 
aoms  would  have  been  equally  necessary  afterwards. 
With  leapect  to  the  time  when  the  cheque  was  given 
beftng  after  admittance,  it  has  been  already  observed 
that  the  fine  is  not  due      after  admittance,  though 
tike  lord  or  steward  are  not  bound  to  enrol  the 
admittance  till  the  fine  and  fees  are  paid ;  and  it  is 
eoneclved  that  the  time  whidi  dapsed  between 
tfw  mdnuttance  and  the  payment  was  no  more  than 
■  reasonable  time,  and  within  the  limits  of  Craig's 
anthority,  the  admittance  still  remaining  in  Craig's 
hands.   "The  facts  do  not  seem  here  to  be  in  dLe- 
pnte.   If,  therefore,  it  be  a  question  of  law,  I 
iSAak.  the  payment  to  Craig  a  good  payment  to 
the  steward  or  the  lord.    If  it  be  a  qnestitm  of 
fact,  then  the  jury  have  found  that  the  payment  to 
Cr^,  and  the  manner  in  which  it  was  made,  were 
witl^  Ok  limits  of  his  authority  to  receive  it  as 
depoty  steward.  On  these  groands,  I  am  of  opinion 
thai  me  rule  to  enter  a  verdict  for  the  t^aintiff  should 
be  fiicha^ed,  and  that  the  verdict  for  the  defen- 
dmt  ahonld  ittuuL 

Attameya  for  tlie  platntU^   Ward,  MiU$,  and 

IFstfM. 

Attonm  for  the  defondaat,   JftnofciM  and 
i&adfcftM. 


COUBX  OF  XXOHBOUXR. 
Saportad  far  H.  LneR  and  B.  Lvamt  Esvs.,  Burlitn- 

Jan.  10  and  Jtnte  10. 

Tbm  Mjlt(«,  Au>xbiibii,  xm  Bunouras  ot 
DoBCHaaxKB  V.  EnaOB  amd  AIahubld. 

Amif^  market — Action  far  distsrbanee  of — What 
wmmnta  to  a  duturbanet — Neu>  mariet  had  on  dif- 
firtHt  dcn/t  from  old  market — Evideact  of  duturbance 
fir  jury — Linuls  of  boroagh — Mumc^fxu  VorporatioH 
^(6^6  Will  4,  &  76),  tects.  7  and^. 

TitemjJoraiiomQfanaiKitntmaiKipalbavaghftitUmU 
^  miek  wm,  /or  ParUanmaan/  ptirpoatM,  enlarged 
amdfiadbs  (Ae  3  j-  8  WiU.  «,  c.  61,  i.  35,  tduduU 
Of  are  ^titled,  mder  tht  Mtaw^xd  Corporation  Act 
(6^6  WilL  4,  c.  76),  sects.  7  aad  &,  to  hold  their 
emaaiU  markst  awohert  within  such  merged  limits, 
natwUAslant&tig  that  the  tame  mag  he  without  tht 
oriffiMal  Smits  of  wcA  arKMtAmmidp<d  borough. 

A*  interference  in  the  avoirs  and  manageaient  of  a  new 
mm-ket,  at,  e.  g.,  reeeivij^  rent  in  the  wUare  of  stall- 
age,  or  am/  increased  rent  of  the  field  iised  far  such 
Mr  market  above  that  wAieA,  otherwise,  wotdd  be 
flftlarfaaWs,  is  mi^ffiamt  to  fix  a  tMmdeaU  «  an  aetiea 
ybr  ducariojice  of  market  (me  Moil^  v.  Chadwid^ 


[Ex. 

7  B.^  C.  17,  note)  and  it  is  not  necessary  far  that 
purpose  that  he  shcnld  have  aetualbf  sold. 

To  hold  a  new  market  in  a  town  igjon  the  same  da 
that  an  ancient  market  is  held  there  "  Jiall  be  intended 
to  be  a  mtisance,"  and,  therefore,  amomts  in  law  to  a 
disturbance ;  but  to  hold  it  on  a  di^erent  dcof  is  onlg 
evidence  of  a  diatitrba»ee  to  be  laid  before  the  Jury  .- 
(secTard  v.  Ford,  2  Wms.  Satrnd.  174,  note.} 

So  held  itf  the  Court  of  Exchequer  CObonef^  Piffoltf 
and  C&u^,  BB.) 

This  was  an  action  hrongjit  by  the  plaintiffs,  the 
mayor  and  corporation  of  t&  borough  (tf  Dorchester, 
in  the  county  of  Dorwet,  against  the  defendants  to 
recover  from  the  latter  compensation  in  damages 
for  injuries  sustained  by  the  plaintiffs  through  the 
alleged  unlawful  infringement  by  the  defendants  at 
the  rif^ts  oi  the  plaiotiffs  to  certain  fairs  and  mar- 
kets within  the  limits  of  the  borough  ot  Dorohestoiv 
by  the  defendants  wrongfully  holding  witiiin  the 
same  limits,  cattle  and  sheep  markets  on  the  day 
on  which  uid  at  or  near  to  the  place  where  the 
^Mntiffs  were  of  ri^it  accustomed  to  hold  their 
fairs  and  markets.  By  the  first  count  of  their 
declaration  the  plaintiffs  charged  that  they  were  law< 
fully  and  of  right  poaiesaed  cf  a  market  fur  the  sale 
of  goods  wares,  menJiandise,  horses,  sheep,  stock, 
and  cattle,  licriden  in  the  said  borough  of  Dorchester, 
in  the  s^  county,  on  Wednesday  and  Saturday  in 
every  week,  together  with  the  toUs,  stallage,  rents, 
and  other  profits  to  the  said  market  appertaining, 
and  the  defendants  disturbed  the  plfUntiffs'  said 
market  and  prevented  their  enjoyment  thereof,  uid 
of  the  said  tolls,  stallages,  rents,  and  other  profits^ 
by  unlawfully,  on  the  market  days  aforesaid,  hold- 
ing anew  marketUfmr  the  sale  of  divers  ....  sheep^ 
stock,  and  cattle,  within  the  limits  of  the  said 
borough,  near  to  the  place  where  the  said  market  of 
the  plaintiffs  was  holden,  whereby  the  plaintiffs  lost 
the  tolls,  stallages,  rents,  and  other  profits  of  their 
said  market. 

By  the  second  count,  the  plaintiffs  charged  that 
they  were  lawfully,  possessed  of  a  market  for 
the  sale  of  goods,  &c,  holden  at  the  place  and  times 
as  in  the  first  count  mentioned,  together  with  the 
toll^  stallages,  rents,  and  other  profits  to  the  said 
market  amertaining,  and  the  defendants  disturbed 
the  plMnma'  said  market  and  prevented  their  enjoy- 
ment diereof,  and  of  the  said  tolls,  stallages,  renti^ 
and  otbra  prt^ts  by  unlawf  ally,  on  the  market  days 
in  the  first  count  mentiimed,  exposing  for  sale,  in 
cntain  plaoes  and  premises  near  and  adjoining  Co 
the  said  market  divers  ....  sheep,  stock,  and 
cattle,  within  the  limits  of  the  said  bcnrongl^  near 
to  the  iriaees  where  the  said  market  of  the  plamtiffs 
was  holden  as  aforeaidd,  whereby  the  plaintiffs 
suffered  the  damage  in  the  first  count  mentioned. 

By  the  third  count  the  plaintiffs  chafed  that 
they  were  lawfully  and  of  right  entitled  to  hold,  and 
were  possessed  of  certain  fairs  for  the  sale  of  .  .  . 
theep,  stOC^  and  cattle,  holden  in  the  borough  of 
Dorchester,  in  the  said  county  of  Dorset,  on  certain 
days,  to  wit  OD  the  14th  Peb.,  the  6th  July,  the  6th 
Aug.,  and  the  26th  Oct  in  every  year,  with  the 
tolls,  stallages,  rents,  and  other  profits  to  the  aaid 
fairs  appertaining,  and  the  defendants  disturbed 
the  plaintiffs'  said  fairs,  and  prevented  th^  enjoy- 
ment thereof,  and  of  the  mii  tolls,  stallages,  rents, 
and  other  profits,  by  unlawfully  on  the  fair  daya 
aforesaid,  faoldiag  new  fairs  for  the  sale  of  divoa 
goods  ....  she^  eattle,  and  stock,  within  tba 
limits  of  the  said  boiDngb,  near  to  the  place  where 
the  Bidd  fairs  of  the  plaintiffs  were  holden  as  afore- 
said, whereby  the  plaintiffs  suffered  the  damage  in 
the  first  count  mentioned. 

By  the  fourth  oonnt  the  plaintiffs  charged  thai 
they  were  lawfully  <uid  of  ri^t  antitted  to  iuAi\ 
and  were  possesNd  of  cectidii^yss  IfiiMlid^C 
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^ooda  ....  itock,  and  cattle  holden  at  the  place 
and  times  as  in  the  last  count  mentioned,  together 
vith  the  toUs,  stallages,  rents,  and  other  profits  to 
the  swd  fura  appertaining,  and  the  defendants 
disturbed  the  pUintiffs*  said  fain,  and  prevented 
their  enjoyment  thereof,  and  of  the  said  tolls, 
•tallages,  rents,  and  other  profits  by  anUwfolly,  on 
the  fair  days  in  the  last  comit  mentioned,  expodng 
for  tale,  in  certain  places  and  premises  near  to 
and  adjoining  to  the  sud  fairs,  divers  goods  .... 
•beep,  stock,  and  cattle  within  the  limits  of  the 
said  borough  near  to  the  place  where  the  said  fairs 
of  the  pUJnUffa  were  holden  as  afbreiaid,  whereby 
the  plaintiffs  suffered  the  damage  in  the  first  count 
mentioned. 

The  following  interrogatories  accompanied  the  de- 
floration and  were  to  be  answered  by  the  defendants 
by  affidavit  in  writing  within  ten  days,  to  be  sworn 
and  filed  in  the  ordinary  way,  pursuant  to  the 
autnte  in  that  behalf,  and  the  order  of  Byles,  J., 
dated  lOth  June  IS68 :  1.  Bid  you,  or  either  of  you 
and  which  of  you,  sign  a  certain  notice  served 
on  James  Hooper,  collector  of  toUs  for  the  town 
council  of  the  borough  of  Dorchester,  or  was  the 
came  signed  by  your  authority?  and  state  what  you 
or  either  of  you  know  of  the  same.  2.  Have  not 
you,  the  said  defendant  WxlUam  Manfldd,  recdved 
some  portion  of  the  proceeds  arising  from  the  tolls, 
rents,  and  profits,  derived  on  a  certain  piece  of  land 
and  premises  within  the  said  borough,  and  men- 
tioned in  the  said  notice,  to  the  sud  James  Hooper, 
of  horses,  pige,  sheep,  and  other  merchandise,  or 
some  of  them  ?  8.  Of  whom  is  the  said  piece  of 
land  held,  and  what  rent  is  paid  for  the  same,  and 
to  whom  7 

Pursuant  to  the  before-mentioned  order,  the  ftd- 
lowing  affidavit  was  filed  on  the  29th  June  1869. 

We,  John  Enoor,  of  DorchMtar,  In  the  ooimtjr  of  Dorset, 
sootioneer,  and  WillUm  Upifleld,  of  the  Hune  oImo,  eaqoire, 
tba  BboTa-named  defendants,  in  sn*w«r  to  thA  interroga- 
toriea  delivered  In  this  cause,  aereimUy  mtke  oath  snd  my 
ai  foUows ;  1.  That  I,  the  dafenduit  WilUam  Konflald,  mj 
tbat  I  believe  I  gimed  a  notice,  dated  the  19th  daj  of  hot. 
1807.  bat  whether  the  same  was  serred  on  James  Hooper, 
ottllcctor  of  tolls  for  the  tows  cotmoU  of  the  boronxh  of 
Dorchester,  or  any  one  elae,  of  mj  own  knowledge  I  know 
not.  8.  That  In  the  abaence  of  Infomuttloii  u  to  the  par- 
tidxlar  piece  of  land  nferred  to  In  the  aeoond  InterrogatoiT, 
I  atate  that  I  have  not  reoeiTed  any  tolls,  rents,  and  profits 
from  any  Bales  on  anr  piece  of  laud  and  premiaes  within  the 
saidborouKhofDoTcneater.  8.  Beferringtotheaecondpanb- 
h  of  thia  affidavit,  we  deeline  to  atate  mw  title  to  any 
we  mar  hold  within  the  nid  boroogfi  ol  Doroheater. 

The  defendants  pleaded— I.  Not  gnilty.  2.  To 
the  first  fuid  second  counts  of  the  declaration  that 
the  plaintiffs  were  not  lawfully  and  of  right  pos- 
sessed of  a  market  for  the  s^e  of  goods,  wares, 
tnerchandise,  horses,  sheep,  stock,  and  cattie  as  in 
the  said  counts  alleged.  8.  To  the  third  and  fourth 
fwonts  that  the  pUdntiffi  were  not  lawfully  and  of 
right  entitled  to  hold  certain  fairs  for  the  aale  of 
goods,  wares,  as  in  the  said  counts  allied. 
Issue  was  joined  on  all  the  above  pleas. 

At  the  trial  before  Channel],  B.  and  a  special 
jury,  at  Dorchester,  at  the  Summer  Assize  1S68, 
amoDgst  the  documents  pot  In  evidence  by  the 
idaindffs  were  a  writ  adqmd  danmni,  <tf  the  date  of 
2Sth  March  in  the  eleventh  year  of  Edw.  8, 
directed  to  the  sheriff  (tf  Dorsetshire  to  inquire 
ivhether  it  would  be  to  the  loss  or  ix«judice  of  the 
Crown,  or  of  others,  or  to  the  diminution  of  the 
power  of  the  oouoty  (tf  Dorset  if  the  king  should 
grant  to  1^  bnrgeHes  of  Dorchester  to  hold  to 
^em  and  tbehr  heirs  and  snocessors,  burgesses  of 
the  same  borough,  together  with  the  liberties,  free 
customs,  and  all  other  things  to  the  same  borough 
howsoever  belonging  to  the  Crown  and  its  heirs  at 
fee  farm  for  ever,  or  not,  and  how  much  the  afore- 
said borough  is  worth  by  the  year,  and  in  what  the 
profits  <rf  the  same  boron^  condstedf  Ac  Then 
followed  the  Inqnisitioa  thueon,  ntiimed  in  obedl- 


ence  to  the  above  writ,  by  which  it  appeared  that  the 
{oofits  of  the  borough  consisted  in  (amongst  other 
things)  "  three  fairs  at  the  feast  of  the  Holy  Trinity, 
the  nativity  of  St.  John  the  Baptist,  and  St.  Juki 
the  Apostle,  and  three  markets  weekly,  oa  each 
Wednesday,  Friday,  and  Saturday.  A  grant  n 
charter  of  the  11  Edw.  S,  1327,  was  also  in  en- 
dence,  by  which,  in  pursuance  of  the  said  inqidnUoo, 
the  Crown  granted  the  said  borough  with  the 
appurtenances  unto  the  said  burgesses,  to  hold  to 
the  said  burgesses,  their  heirs  and  snccesson,  wiA 
all  liberties  and  free  curtoms  to  the  same  bwon^ 
belonging  at  fee  farm  for  ever,  rendering  therdora 
20£  by  we  year,  and  it  was  proved  that  this  rent 
was  paid  to  the  Crown  at  the  present  time. 

By  letters  patent  of  19  Ric  2,  8  Hen.  6,  ind 
5  Edw.  4  respectively,  this  charter  was  inspected 
and  confirmed,  each  in  succession  confirmiog  sU 
things  therein  contdned. 

By  a  charts  of  8  Jac.  1,  the  former  charter*  snd 
grants  were  confirmed,  and  new  and  »taided 
powers  and  pririleges  were  conferred  on  the  eoipa- 
ratioo,  and  it  prohibited,  under  penalty,  anytme 
except  a  free  burgess  or  free  inhabitant  to  exeroM 
any  "art,  occupation,  or  mystery  "  within  the  town 
and  its  limits,  or  to  have  any  "  shop,  placs^  or 
station  therein  for  sale  of  any  wares,  sc,  in  fta 
said  town,  txapting  <a  Uit  tmt  o/fmn  and  imrtai  ti 
lAs  town,"  and  it  confirms  to  the  bailiffs  and  bat- 
gesses  the  use  and  enjoyment  thenceforth  for  ever 
of  all  their  juries,  ^u-jj  liberties,  &c. 

By  a  charter  of  5  Car.  1  all  the  before  ma- 
tioned  charters  were  confirmed ;  and  by  secL  M 
thereof  it  was  granted  that  no  person  using  usj 
art,  ooeupaUoo,  la-mystery,  or  any  other  person  wtn, 
not  a  free  burgess  or  free  InhaMtant,  should  ez«^ 
cise  any  art,  occupation,  or  mystery  within  dm 
borough,  "  unkta  onlu  in  the  time  of  /airs  and  mortsti 
vjithin  the  borough  and  by  sect.  32  it  was  granted 
that  "  the  mayor  and  his  successors  should  have  taQ 
of  grain  brought  to  the  market  within  the  borongi 
to  be  sold,  at  there  before  thia  time  have  been  vettL" 

In  addition  to  the  three  fairs  above  mentioned, 
held  by  express  grant,  the  plaintiffs  claimed  also  to 
hold  a  fourth  fair  on  the  14th  Feb.  in  every  year  I7 
immemorial  user  and  prescription,  and  tney  gave 
evidence  at  the  trial  of  the  actual  holding  of  it  for 
a  considerable  period  of  time.  But  as  the  court,  is 
their  judgment  were  of  opinira  that  there  was  ns 
evidence  of  any  disturbance  of  the  fairs,  it  becosNS 
unnecessary  to  make  any  further  aUosion  to  tks 
question  (tt  the  fairs,  or  of  the  plaintiffs*  right  16 
them. 

With  regard  to  the  markets,  it  appeared  from  the 
evidence  Uiat  no  market  had  been  held  in  recent 
times  on  a  Friday,  but  that  on  z*escr  Weintadv 
and  Saturday  a  small  maricet  was  held  for  the  isn 
of  some  articles ;  and  that  with  regard  to  the 
markets  for  horses,  sheep,  and  cattle,  the  practice 
for  many  years  had  been  to  hold  a  "  great  market," 
as  it  was  (Mlled,  fortnightly  for  that  purpose. 

Up  to  1834  the  marketo  and  fairs  were  held  in  the 
streets  of  tiie  old  munitdpal  borough,  bat  at  tbst 
time  a  local  Act  passed  enabling  the  coiptwatioa  tD 
remove  the  fair*  from  the  streets  to  a  field  in  so 
adjoining  parish,  which  they  pnrdiased,  and  to  hold 
the  Trinity  Monday  fair  mm  ttienceforth  on  the 
25th  October,  and  reserving  to  the  corporatio&  sll 
their  previous  rights. 

The  limits  of  the  borough  wer^  for  the  pntposet 
of  Farliamentaiy  representation,  enlarged  by  the 
Reform  Act  (2  4  8  WUL  4,  c.  64%  s.  35,  sched.  a 
and  by  the  Munidpal  Corporation  Act  (S&G  WilL  ^ 
c  76,)  88.  7,  8,  the  old  municipal  boundaries  were, 
in  1836,  extended  to  the  same  limits  as  the  Fa^a- 
mentary  boundaries,  and  therenpon  Uie  corporation 
rescAved  to  more  the  sheeMOideatUe  mu  to  the 
same  field.      Digitized  by  V^OOy  Ic 
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Although  for  man/  j-ears  the  cattle  market  had 
beeo  held  on  ev^  alternate  Satordaj,  there  was 
■ome  eridence  shoiriDg  diat  it  had  alao  been  open 
oo  erery  Saturday  to  persons  who  chose  to  bnng 
cattle  there  for  sale.  The  corporation  receired  tolls 
on  certain  articles  brought  and  exposed  for  sale  at 
these  fairs,  namely,  Is.  Gd.  a  score  for  sheep,  and 
ed.  a  head  for  horses.  Previous  to  1862  the  defen- 
dant Ensw  had  held  sales  In  the  conioration  field 
by  licence  from  the  corporation,  and  had  paid  the 
regular  tolls.  In  18S4  Ensor  commenced  selling 
■faeepi  &c.,  in  a  piece  of  ground  of  his  own  within 
die  borough,  but  refused  to  pay  any  toll.  In  1866 
he  commenced  his  cattle  and  sheep  sales  in  another 
piece  of  land  adjoining,  alleged  by  the  plaintiffs  to 
be  the  property  of  the  defendant  Manfield,  and  to  be 
let  by  nirn  for  the  poipose  to  the  defendant  Ensor, 
or  to  be  occupied  by  Uie  two  defendants  jointly  for 
the  same  purpose,  and  still  refused  to  pay  tolls  to 
the  {daintiffs,  and  it  i*  In  respect  of  the  sales  there 
held  that  the  present  action  is  brought.  To  fix 
the  defendant  Ensor,  there  was  the  evidence  of 
three  witnesses  (one  of  them  being  the  collector 
of  the  market  tolls),  who  proved  that  on  certain 
Saturdays  in  May  and  Not.  1867,  and  Feb.  1868, 
Eneor  was  in  the  field,  and  that  on  those  occasloos 
there  were,  on  one  occasion  719  sheej^  and  on 
another  570,  and  on  another  400  sheep  penned ;  that 
■  sale  was  going  on,  that  Ensor  was  selling,  and 
many  persons  were  bidding;  that  there  was  a 
regular  market  of  the  plaintiffs',  although  not  their 
fortnightly  cattle  market,  held  on  the  same 


eTidenoe  1^  whidi  it  was  sought  to  flz  the 
defendant  Sfanfleld  was,  that  the  field  was  generally 
called  and  known  as  "  Mr.  Manfleld's  field."  That 
Man  field  bad  been  seen  at  the  field  on  more  than 
one  occasion,  while  Ensor's  sales  were  going  on,  and 
that  m  Saturday,  the  23rd  Nov.,  upon  the  witness 
(«  polkenuo)  going  to  the  field  order  of  the 
plalatiff%  to  see  what  was  going  on,  and  to  count 
the  nnmbers  of  sheep,  &c.  there,  the  defendant 
Manfield  said  to  him,  *'  We  don't  want  any  Bobbies 
here,  it  is  my  own  private  property,  and  you  leave  my 
Add,"  and  that  Manfield  took  Mm  by  the  arm  and 
tamed  him  towards  the  gate,  saying,  ^'if  yon  don't 
leave  the  field,  ru  have  some  men  to  pat  yoa  ont," 
vbereupon  the  witness,  who  had  not  counted  all  the 
sheep  that  were  there,  was  obliged  to  quit  the 
Add. 

In  addition  to  this,  there  was  given  in  e^dence  a 
Dotioe  in  writing  noder  the  bat^  of  the  defendant 
Manfield,  which  he  had  caused  to  be  served  upon 
the  plaintiffs'  collector  of  tolls,  the  19th  Nov.  1867, 
to  toe  f<dlowing  effect : — **  I  bneby  give  you  notice 
not  to  trespass  on  the  land  and  premises  bdotiging  to 
mt,  tiie  same  being  in  the  joint  occupation  of  myself 
and  3.  T.  Ensor,  situate  in  the  parish  of  Saint 
Peter." 

There  was  no  proof  and  no  pretence  for  saying 
that  there  was  any  other  field  in  the  jinnt  occupa- 
tion of  the  defendants  except  the  field  in  qaestion. 

Therei^Mn  at  the  trial,  before  Channell,  B.,  at  the 
Stunmer  Assizes  fc»r  Dorsetshire  in  1868,  a  verdict 
was  entered  for  the  plaintiffs  with  damages,  nnder 
his  Lordship's  direction,  leave  being  reserved  by  the 
learned  judge  to  the  defendant's  counsel  to  move  to 
enter  the  verdict  for  the  defendants  on  the  counts 
claiming  a  right  to  hoM  the  markets,  if  no  eridence 
to  go  to  the  jury  In  support  of  those  counts ;  and 
the  like  'leave  as  to  connts  duming  a  right  to 
bold  the  fairs.  Also  to  enter  a  verdict  for  the  de- 
fendants if  no  evidence  to  go  to  the  jury  of  a  dis- 
torbanoe  of  the  fair  or  market  for  the  defendant 
agsinst  whom  there  was  no  evidence  of  a  distar- 
banoe.  His  Lordship  ruled  as  a  point  of  law  that 
tbe  defendants,  if  otherwiae  gnil^  were  so  though 
tte  dirtutaooe  wai  not  on  tiie  day  on  which  the 


plaintiffs  were  entitled  to  hold  and  held  their 
market,  but  on  a  day  shortly  after. 

A  rule  was  acconlingly  obtained  in  Michaelmas 
Term  Ust  by  H.  T.  CoU,  Q.  C.  for  the  defendants  to 
set  aside  the  pluntiff^  verdict  and  to  enter  the 
verdict  for  the  defendants ;  and  also  for  a  new  trial 
(unless  the  plaintiffs  consented  to  a  special  case  being 
entered)  on  the  ground  that  there  was  no  evidence 
to  show  that  the  plaintiffs  were  possessed  of  the 
right  to  hold  markets  and  fairs  at  the  times  or 
placet  alleged,  or  at  any  time  or  place.  Nor  was 
there  any  evidence  of  any  disturbance  of  any  snch 
f^  or  market  by  the  d^ndants  or  either  of  them. 

Jaa.  W.—M^lUh,  Q.  C,  Kingdon,  Q.  C,  and  Lopes 
for  the  plaintiffs,  showed  cause  against  the  above 
rule. — The  documentary  evidence  dearly  established 
the  right  of  the  plaintiffs  to  hold  three  fairs  in  the 
year,  at  Christmas,  on  St.  John  Baptist's  Day,  and 
Michaelmas  Day,  and  three  marketo  every  week,  on 
Wednesdays,  Fridays,  and  Saturdays.   Three  fairs 
only  are  mentioned  in  the  charter,  but  the  plaintiflb 
claimed  the  right  to  hold  a  fourth  fair  on  the  I4th 
Feb.  yearly.   Br  the  65tfa  section  of  the  Local 
Act  (4  Will.  4,  c.  16),  the  fairs  woe  remored  from 
the  old  site  to  the  corporation  field,  and  the  fair 
days  were  altered,  and  in  that  sect,  the  fair  on 
the  14th  Feb.  is  mentioned,  which  is  a  confimub- 
tioD  of  its  parol  origin.   In  pursuance  of  that  Act 
the  corporation  in  1885  purchased  the  present  fair 
field  outside  the  limits  of  the  old  borough,  and  there 
the  fairs  have  since  been  held.   Jt  is  difficult  to  see 
what  objection  there  can  be  to  the  evidence  showing 
the  existence  of  three  fairs  and  three  markets. 
The  evidence  of  old  witnesses  to  the  existmce  of 
the  fourth  fair  went  back  for  siz^  years.  Its 
omission  from  the  inquisition  is  immaterial,  for 
it   need   not  hare  an  immemorial  origin,  the 
Crown  has  always  Uie  power  to  grant  a  fair 
D»  /occ*  a  sheep  market  was  held  erery  alter* 
nate  Satnrdn'  ^ior  to  1863,  though  the  right 
existed  to  hold  one  evety  Saturday.    The  defen- 
dant Ensor,  by  i^reemrat  with  ttie  corporation, 
held  a  sheep  auction  in  the  market  place  on  every 
alternate  Saturday,  and  pud  the  same  toll  for  sheep 
sold  by  him  as  was  pud  by  others  00  the 
other  Saturdays,  which  amonnted  to  an  admis- 
sion of   the  plaintifla*    right    to    a  weekl^ 
market.  Upon  snne  graziers  complidning  that  the 
corporation  bad  no  ri^t  to  give  to  Ensor  this  ex- 
clusive privilege  of  the  use  of  the  market  on  alter- 
nate Saturdays,  the  market  for  cattle  was  in  1861 
thrown  open  every  Saturday.   The  right  of  the 
corporation  to  hold  the  markM  every  Saturday  waa 
undoubted ;  bnt  even  if  only  to  hold  them  evoy 
other  Saturday,  could  it  be  doubted  that  the  defen- 
dants' salewotild  be  an  injury;  the  proof  being  that 
sometimes  500  and  sometimes  700  sheep  were 
brought  for  sale  to  Ensor's  market.  As  matter  of 
common  sense  it  must  have  caused  a  diminution  in 
the  plaintiffs*  market.  Nothing  specific  was  proved 
with  respect  to  an  Infringement  of  the  f^,  but,  if 
the  plaintiffs  prove  their  right  to  the  fairs  and  the 
markets,  and  an  infringement  of  the  markets,  that 
it  is  submitted  would  be  a  snfflclent  infrii^e- 
ment  of  the  fiUrs.   It  was  a  question  of  facL 
In  Yard  v.  Ford  2  Wms.  8aund.  174,  it  is  said  in  s 
note  that  it  shall  be  pnt  in  issue  whether  the  hold- 
ing of  a  market  in  such  a  case  ie  a  nnlsance  or  not. 
(He  cited  also  Fitzh.  NaL  Brev.  n  (b) ;  8  Bl.  Com. 
219.)    Then,  next,   was  there  any  evidence  to 
fix  the  other  defendant,  Mr.  Manfield?    First,  it 
was  said  to  be  his  field.    It  was  clear  that  be 
claimed  to  be  in  possession  of  it,  and  he  ordered 
off  the  bailiff  who  came  in  to  number  the  sheep. 
That  was  safflcient  to  show  that  he  had  not  de- 
mised it  to  Ensor,  but  had  only  gifen  the  latter 
licence  to  hold  hit anctio9i|^byQ!^N9<^V^ 
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it,  it  would  not  be  conteoded  thirt  he  would  be 
answeraUe  for  the  acts  of  his  tenant  Then  ^ere 
was  the  notice  girea  by  him  not  to  trespass  on  the 
field  in  the  joint  occnpstion  of  himself  and  Eosor. 
[Clbasbt,  B. — Was  there  a  corporation  market 
going  on  on  the  23rd  Feb.  ?]  Yes ;  the  market  was 
op«i.  Whether  any  sheep  weze  then  or  not  ii 
immaterial— nay,  if  there  were  none^  tiiat  only 
shows  that  Ensor's  market  was  working  ihe  greater 
injury,  They  referred  also  to  sects.  6&  76,  and  77 
of  the  Local  Act  (4  WUI.  4,  c  16). 

JET.  T.  CoU,  Q.  C.  and  Bere,  for  the  defendants, 
contra,  supported  their  rule. — The  proof  affirmatiTely 
of  the  existence  of  a  fair  and  of  iti  disturbance  by 
the  defendants,  was  on  the  plaintiffs.  No  evidence 
had  been  given  fixing  Manfleld's  liability.  Sup- 
posing the  court  holds  that  there  was  a  grant  of  the 
markets,  there  was  no  evidence  of  any  distinct 
licence  either  of  the  fairs  or  markets.  But  we  con- 
tend the  right  has  been  lost.  There  is  no  evidence 
of  a  contianons  user  of  the  martcet  on  the  particular 
Saturdays  on  which  the  disturbance  is  alleged.  In 
1808  occurs  the  first  notioe  of  a  market,  in  m  entry 
in  the  corporation  hooka  of  a  resolution  to  hold  a 
fortnightly  cattle  and  sheep  market  for  the  public 
convenience.  Before  1806,  there  were  no  cattle 
markets  at  alL  The  Friday's  market  is  admitted  to 
have  been  given  up.  The  alleged  distorbances  were 
on  the  alternate  Saturdays,  and  there  is  no  case  to 
•hew  that  tudding  a  market  on  a  different  day  is  s 
disturbance.  [Figott,  B. — In  the  case  dted  from 
Saunders,  it  is  not  made  a  question  whether  the 
market  complained  of  was  hdd  on  tbs  same  day  as 
the  plaintiffs'  market,  or  on  some  other  day.]  The 
grant  of  the  nuu'ket  does  not  enaUe  the  grantee  to 
exclude  another  person  from  hia  own  field.  Kor 
does  the  right  to  the  market  carry  the  right  to 
tcril.  It  was  clear  from  sect.  82  of  the  charter  of 
Charies  L  that,  prior  thereto,  though  grain  had  been 
sold,  no  toll  hod  been  taken.  In  1640  no  toll  was 
taken  on  the  sale  of  sheep,  but  Is.  6d.  a  score  was 
paid  for  penning  them.  ToU  is  not  incident  to  a 
fair  or  market,  and  the  grantee  shall  not  have  it 
without  a  special  grant :  (Com.  Dig.  title  "  Market, 
Toll,"  &a)  rCBJiiniai.1^  B.— May  there  not  be  a 
dieturhance  of  market  oven  if  there  be  no  grant  of 
toll?]  It  la  oontended  thne  cannot  be.  There 
would  be  no  nuisance,  no  deprivation  of  aught  to 
which  the  plaintiffs  were  entitled.  [Cleaaby,  B.— 
Without  reference  to  toll,  direct  your  attentim  to 
this :  There  is  a  grant  of  a  market,  which  gives  a 
right  to  take  money  for  stallage;  may  there  not  be 
a  disturbance  of  that  market?]  Not  if  there  is  no 
right  to  take  toll.  [CLSAmT,B. — ^Then  the  grant 
of  a  market  as  a  franchise  comee  to  nothing?  J  That 
is  so,  unless  there  be  a  disturbance  which  amounts 
to  a  nuisance.  The  sum  here  paid  was  not  toll  at 
ail.  There  was  no  evidence  for  the  jury  showing 
any  disturbance  d  the  market  in  the  l^al  accep- 
tation of  the  words. 

The  E/trl  of  Egremoja  v.  SouL  6  A.  ft  B.  924 

6L.  J.,N.S.,205,  K.  B.; 
Moaley  v.  Walker,  7  B.  &  C.  40;  5  L.  J.  358,  K.  B. 
Even  if  what  was  done  by  Ensor  on  his  own  land 
amounted  to  setting  np  a  market,  it  was  no  in- 
fringement of  the  rights  of  the  plaintiffs,  and  was 
not  actionable.  No  proof  was  given,  as  might  have 
been  done,  whose  cattle  th^  were.  But  assuming 
them  to  have  been  poser's  or  Manfleld's,  it  was  not 
shown  that  if  not  sold  at  Ensor's  auction  they  would 
have  been  sold  in  the  ^aintiffs'  market ;  and  it  is 
ool^  fair  to  aiinme  that  th«7  wen  cMtle  in  excess 
of  what  ooold  be  sold  in  the  plaintiffs'  market. 
Then  was  no  evidence  of  the  sale  ot  any  sheep 
bare,  but  merdy  the  statement  of  a  man  that  so 
many  sheep  were  in  the  field.  In  Yard  v.  Ford, 
(u&i  mp.)  cited  amtra,  snbstantial  loss  and  damage 
vere  found  afflrmatively,  and  that  question  should 


[Ex. 

have  been  put  to  the  jury  here.  In  Mayor,  ^ 
of  Brteon  v.  Edwanh,  6  L.  T.  Rep.  N.  S.  293: 
8L  L.  J.  368,  Ex. ;  1  H.  £  C,  a  good  deflnititn  of  a 
market  and  what  amounts  to  an  infringement  of  it 
is  givea  by  Wilde,  B.  Again,  the  defendant,  Ensor, 
was  the  BOD  of  a  resident  free  buigess,  all  whose 
rights  were  reserved  by  tba  charter  of  Cfaarlea  l^ 
and  confirmed  by  the  Municipal  Corporation  Act 
(3  &  4  Will.  4,  c.  76)  s.  2.  As  such,  therefore,  he 
had  a  right  to  sell  at  his  own  shop  or  in  his  own 
field  on  the  market  day,  a  proposition  clearly  lidd 
down  in  Bridgdand  v.  Shapter,  5  M.  &  W.  375 ;  8  L.  J. 
N.  S.  246,  Ex. ;  and  in  r%e  Ma^,  ^  of  MacdafiM 
V.  Vh(^man,  12  M.  &  W.  18;  IS  L.  J.,  N.  S.,  32  Ex., 
Parke,  B.  says,  that  there  does  not  appear  to  be  any 
authority  that  the  mere  possession  of  a  market 
implies  the  right,  as  a  matter  of  law,  of  preventing 
individuals  from  selling  marketable  articles  in  their 
own  shops  within  the  limit  of  the  market  on  market 
days.  In  the  case  of  the  Bailiff's  of  Tewhabvy  v. 
Diiton,  6  East,  488,  there  was  a  special  exceptioa  in 
the  declaration  of  the  defendant  as  not  being  a 
freeman  of  the  borough,  and  it  was  assumed  in 
aigumentthatif  hehad  beenoD^thecasewould  have 
been  differen  t.  There  was  the  same  exception  also  ia 
the  Bailifft  of  Tewkabvry  v.  BrickwdL,  2  Taunt  12a 
[CoAnvBLL,  B. — ^The  present  case  differs  materially 
from  the  cases  that  liave  been  cited.  Here  die 
defendant  is  an  auctioneer,  he  is  on  the  spot,  anil 
several  hundred  sheep  are  tlaere  to  be  sold.  Sard; 
that  was  evidence  for  the  jury  that  he  was  then 
selling  them,  unless  you  hod  shown  that  they  was 
his  own  shae^  and  also  that  it  was  his  own  field.] 
What  case  is  there  lowing  he  was  not  en- 
titled to  carry  on  the  business  of  an  auctioneer? 
In  WUtdure,  app.  v.  WiUett,  resp.,  in  the  Ckwi- 
mon  Fleas,  5  L.  T.  Bep.  N.  S.  336  ;  81  L.  J. 
8,  M.  C  which  was  an  i^peol  from  justices 
raising  the  question  whether  the  sale  of  cer- 
tain goods  by  the  respondent  in  an  auction  room 
in  a  house  in  the  borough  of  Cardiff,  was  or  not  an 
infringement  of  the  Local  Market  Act,  Erie,  CJ., 
sud,  "then  came  the  question  whether  t^  anc- 
tionear  selling  them  is  within  the  exertion"  (in  the 
Act).  *'  I  do  not  see  why  a  person  may  not  in  his 
own  shop  dispose  of  his  goods  by  auctint,  private 
contract,  or  commiasioo.''  Moreover,  also,  the  site  of 
the  plaintiffs'  market  had  been  moved  from  without 
the  ancient  municipal  limits  to  a  spot  where  tb^ 
had  DO  right,  andw  their  charter^  to  hold  it. 

Cv.  adv.  vtJL 

June  10.— The  jndgmmt  of  the  court  (Chanoell, 
Pigot^  and  Cleaaby,  BB.)>  wo*  now  ddirered  u 
follows,  by 

QsAJSKsLL,  B.  —  We  are  of  ^nion  that  the 
verdict  entered  for  the  plaintiffs  at  the  trial 
cannot  stand;  also,  that  the  rule  ohtafaud  by  the 
drfendants  to  enter  a  verdict  for  them  ought  not 
to  be  made  absolute^  but  that,  for  the  reasons 
hereinafter  stated,  the  defendants,  if  they  desire 
it,  are  entitied  to  a  new  trial.  This  woiUd 
be  suffleient  for  the  disposal  ttf  the  role  now 
pending;  The  rule  to  enter  ^  verdict  for  the 
d^endantf  did  not,  as  it  on^  to  have  done, 
specify  the  grounds  on  which  that  verdict  was 
claimed ;  but,  on  the  rule  being  caUed  on  for  argu- 
ment, it  was  agreed  that  all  points  open  to  the  de- 
fendants on  my  notes  should  be  raised,  and  the 
ruio  was  accordingly  argued  on  that  footing.  As  we 
hare  tXtetAj  stated,  we  think  that  there  ous^  to 
be  a  new  tnal.  Still,  as  on  the  argument  of  ^ 
rule,  questions  were  discussed  which  may  arise 
again  if  a  second  trial  takes  place,  it  may  be  an 
assistance  to  the  parties,  and  may  |K>S8ibly  prevent 
the  necessity  for  a  second  triad,  if  we  state  the 
,  opinion  whidi  we  have  formed  on  varioai 
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poiota,  aldiough  to  the  reeult  they  do  not  affect  our 
pmrait  jodgment  that  there  oaght  to  be,  if  the 
defendanta  desire  it,  a  new  trial.  The  declaratinn 
eontuned   four  coanta,  in  two  of   which  the 

elaintiffB  allege  that  they  were  poaseaaed  of  a  market 
t  the  borough  of  DDrcheater,aiid  that  the  defendaata 
(^tnrbed  that  market,  by  holding,  as  alleged  in 
the  firtt  count,  a  new  market,  and  by  exposing 
gooda,  &a,  for  sale  near  to  the  ^aintiS's  market,  as 
alleged  in  the  second  oooot.  The  other  two  counts 
con^dained  of  similar  distorbanoes  <d  the  ^h^ 
which  the  plaintiffs  alleged  they  had,  of  liolding 
four  fain  m  the  year.  The  defeodants  pleaded 
**  not  gnilty,"  and  they  also  traversed  that  the 
idaintiffa  were  possessed  of  the  market,  and  entitled 
to  hold  their  fairs.  At  the  trial  the  plaintifFs  put 
in  nU^aoom  writ  ad  gwddamnmit  of  the  date  (» II 
Bdw.  8^  and  the  inquisition  returned     the  sheriff 
to  that  writ,  by  which  it  appeared  that  the  proflta 
of  the  borough  of  Dorchester  at  that  time  included 
three  fidrs,  on  certain  named  feast  days,  and  also 
three  markets  erenr  week,  on  Wednesdays,  Fridays, 
and  Saturdays.  There  waa  also  put  in  a  gnmt  of 
Sdw.  8»  foimded  oa  that  inquisition,  If  whi6b  tiiose 
franchiaea  and  customs  were  granted  and  confirmed 
to  the  mayor  and  burgesses  of  Dorchester  in  fee 
Imnn  for  erer,  at  a  rent  of  202.   It  was  proved  that 
tttis  rent  was  paid  at  the  present  time.   There  was 
also  a  charter  of  Charles  L  pat  in,  confirming  the 
privileges  of  the  corporatioD.  We  think  that  there 
waa  aboDdant  eTidence  of  the  right  ori^nolly  to 
three  marketa  in  Ae  week,  and  to  at  least  uuree 
fain  in  the  year.  As  to  the  fourth  fair,  that  which 
the  oarpMUtion  claim  to  bold  on  the  14th  Feb.,  eri- 
dence  of  the  actual  holding  of  the  fair  for  a  con- 
ndcrahle  time  was  given,  which  was,  we  tbinic, 
soflkieat  to  show  the  existence  oS  the  right  to  that 
also.  Inasmuch,  howerer,  as  we  think  there  waa  no 
eridence  of  disturbance  of  the  furs,  it  is  not  neces- 
aary  to  go  farther  into  the  question  of  &e  right  to 
tiie  Ain.   As  regards  the  holding  of  the  market, 
the  evidence  ahowed  that  no  maiket  had  been  held 
in  modem  times  on  a  Friday.   On  every  Wednesday 
and  Saturday  it  appeared  that  there  waa  a  small 
market  held  for  the  sale  of  some  articles,  but  the 
taiportant  question  in  this  cause  arises  as  to  the 
■meta  for  sheep^  horses,  and  cattie ;  and  as  to  thtt 
It  anwara  that  the  loacttee  for  many  years  has  been 
to  hold,  tot  that  purpose,  what  is  called  a  great 
Burket  once  a  fortnight.   For  many  yeaia  the  cattle 
Biarket  has  been  held  on  every  alternate  Saturday  ; 
tbe  object  of  this  i^pears  to  be  the  conreoience  of 
persons  frequenting  tbe  market;  and  there  was 
BOOM  evidenoe  to  show  that  the  market  ground  Iiad 
actnally  been  open  every  Saturday  to  persons  who 
duse  to  tnring  cattle  there  for  sale,    it  by  no 
means  sftpears,  therefore,  that  the  cnrporation  have 
lost  their  right  to  hold  a  cattle  market  every  Satur- 
day, or  indeed  every  Wednesday,  if  they  diooae  to 
do  mi.   Bot,  however  that  may  be,  the  plaintiffs  can 
on^  iTCorer  in  this  action  for  disturbuice  of  mar- 
kets wUdl  they  actually  held,  and  they  only  appear 
to  have  hdd  cattle  markets  on  alternate  SataMays. 
Aa^  however,  this  is  one  of  the  days  on  which  the 
muketa  granted  were  originally  held,  and  so  far  as 
i^pears  upon  the  evidence  the  cattle  markets  have 
oi»ataotly  been  held,  and  always  on  one  of  these 
days,  we  are  of  opinion  that  they  are  rightfully 
bnd,  so  far  as  the  day  is  concerned.    A  further 
question  was  raised  as  to  the  place  in  which  the 
market  was  held.   It  waa  conceded  on  both  aides 
tibat  the  market  might  be  held  on  any  part  of  the 
ancient  bOTOugh.    The  market  field  however,  in 
which  the  market  has  been  held  since  shortiy  after 
tbe  pasaing  of  the  Hunicipal  COTporation  Act  is 
witboot  Uie  ancient  borough,  but  within  the  limits 
of  the  Parliamentary  borough  to  which,  for  some 
pvpoHS^  at  all  erent^  the  ancient  bonugh  wai 


enlarged.  The  question  is,  whether  upon  the  pass- 
ing of  that  Act  the  corporation  became  oititled  to 
hold  their  ancient  market  anywhere  within  the 
limits  of  the  borongb  as  enlarged ;  and  that,  of 
course  depends  upon  the  words  of  the  Act.  The 
aections  principally  in  question  are  the  7th  and  8th. 
The  7tb  section  says  that  the  metes  and  boundaries 
of  certun  borongha  famongat  them  Dorchester) 
"/or  the  parpoaes  of  this  Act,  ahall  be  those  of  the 
Parliamentary  bcwougbs."  The  8th  section  saya 
that  *'eT«S7  place  and  precinct  which  aliall  be 
included  within  the  lands  of  any  borough  as  therein 
before  provided,  and  none  other,  shaU  be  part  of 
such  borough,  and  in  those  boroughs  which  are 
counties  in  themselves  shall  be  part  of  such  oonn^, 
and  of  none  othw.  In  this  8th  section  the  words 
"for  th«  purpott$  o/thit  Act"  an  not  used.  It 
^>pears,  indeed,  from  a  note  Id  Bawlinson'i  Huni- 
cipal Corporation  Acts,  p.  14,  and  also  in  Chitty'i 
Statutes,  p.  962,  that  some  of  the  copies  of  the  Aofe 
printed  by  the  king's  printer  had  those  words  in 
the  8th  section  also,  but  that  th^  are  not  in  the 
Parliament  roll.  As  the  w<xds  are  not  found  in 
any  of  tiie  coiaes  printed  since  attention  was  drawn 
to  tke  pcdnt,  there  can  be  no  doubt  that  this  latter 
statement  is  correct.  Probably  the  words  were  in 
the  Bill,  but  were  struck  out  before  it  passed ;  that, 
of  course,  cannot  affect  the  construction  of  the  Act 
as  it  stands,  but  it  increases  the  probability  in  fact 
that  ttie  omission  of  the  words  was  Intentional,  and 
therefore  justifies  ns  in  giving  effect  to  the  differenoe 
in  language  in  the  two  sections  whidi  otherwise 
might  have  been  thouf^t  so  slight  as  to  be  imma- 
teriiL  Kow  what  is  tiie  effect  of  the  two  aeotiona 
taken  together.  Sect  7  says  that  "  for  the  porposea 
of  the  Act "  (within  which  sect.  8  would  apparentlj 
be  included),  the  boundaiy  should  he  so  and  so.  .  .  . 
Then  sect.  8  aays  that  all  places  wittiin  the  boun- 
daries defined  by  sect.  7  shall  beparta  of  the  borough, 
without  any  restriction  aa  to  thdr  bdng  so  for  the 
purposes  of  tbe  Act  only.  There  can  be  no  doubt 
that  the  main  obiect  of  sect  8  was  rather  to  cause 
the  locality  attached  by  tiie  Act  to  boroughs  or 
counties  to  cease  to  form  parta  of  those  to  which 
they  had  before  belonged ;  but  if  the  language  by 
vliich  this  is  effected  is  efficient  to  attach  them  to 
the  bcao^  for  general  purposes,  mora  eztatdve 
tlian  those  aa  to  which  sect  7  ai^Ued,  there  is  no 
reason  why  we  should  not  give  effect  to  that  arrange* 
nient  It  is  true  that  in  Beardtworth  v.  loorlangUm, 
1  Q.-B.  782;  10  L.  J.,  N.  8.,  254,  Q.  B.,  it  is 
Bud  by  the  court,  at  p.  791  of  1  Q.  B.,  that  they 
find  no  provision  in  the  Act  sufflcieDt  to  add  these 
places  to  the  borou^ia,  for  all  intents  and  purposes. 
But  it  must  be  remembered  that  tbat  case  was  a 
viry  different  one  from  the  present  If  it  had  been 
b*ld  that  tbe  additional  parish  had  been  attached  to 
tiie  borough  of  Stamford  for  the  purpose  of  entitling 
tbe  inhabitants  of  snch  additionu  parish  to  the 
riffats  which  the  inhabitants  in  the  (dd  boron^  liad 
by  prescription,  the  result  would  hare  oleariy  been 
to  disregard  the  policy  (d  the  3nd  section  of  the 
Act,  by  which  ancient  rights  are  reserved  only  to 
those  persona  who  would  be  entitied  to  them  but 
for  the  paasing  of  the  Act.  That  case  Is  rather  like 
what  the  present  case  would  be  if  the  market  bad 
been  moni  before  tlie  boundariea  were  enlarged. 
It  appears  to  us  that  the  corporation,  being  at  the 
pasaing  of  the  Municipal  Corporation  Act,  entitled 
to  bold  a  market  at  any  place  within  the  jurisdio- 
tion  of  their  governing  body,  became,  upon  the 
passing  of  tiutt  Act,  entitied  to  hold  it  witiiin  any 
part  of  the  district  to  which  that  jurisdiction  was 
mlaiged,  and  that  there  la  nothing  in  Uie  wording 
of  the  7th  section  which  obliges  us  to  hold  that  the 
corporation,  1^  holding  the  market  within  the 
part  added  to  the  borou^  l»d  forfeited  thdr  anqiaBt 
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be  affected  by  Hk  joritdictioD  belag  enlarged  for 
thia  pnrpow.  It  woald  not  cause  any  acts  to  be 
ditttirbances  of  the  market  whidi  woidd  not  hare 
been  Huch  before ;  for  a  market  in  a  borough  m&y 
be  disturbed  by  holding  another  market  near ; 
whether  the  new  market  be  held  within  or  without 
the  boroog^  The  moTlng  of  the  market  coold  only 
be  prompted  as,  UDdonhtedly  it  was  in  the  preeeot 
owe,  by  ooDsideratiOQa  of  conTenienoe.  It  was 
contended  that  if  there  had  beui  a  disturbance 
at  all,  it  was  not  a  diiturbaoce  both  defradants 
jointly.  Now  the  evidence  showed  that  the  defen- 
dant Ensw  was  an  anctioneer  who  at  one  time  bad 
•old  cattle  by  aoctioa  under  the  authtvity  of  the 
enptrntion  at  tlwlr  market ;  bat  that  latterly  he 
had  hcAd,  at  another  ^aoe  dose  by,  a  fortni^tly 
sale  of  cattle  by  auction,  which  ^^wared  to  have 
been  r^:nlarly  advertised.  There  can  be  no  ques- 
tion that  this  is  substantially  another  market,  and 
tiiat  it  differs  very  moch  from  the  caae  of  a  man 
idliiv  his  own  goods  oat  of  the  market,  which  may 
or  not  be  a  wrongful  disturbanoe  aooordlnK  to 
drcnmitiiMjei.  The  oaaee,  therefore,  ai  to  the  rEi^t 
of  persone  in  some  bonraghs,  where  there  is  an 
■ndttit  market,  to  sell  marketable  goods  on  their 
own  premises  and  the  like,  do  not,  we  think,  apidy ; 
because  what  is  complained  of  here  is  not  thwl  the 
defendants  sell  their  own  goods,  but  Uiat  they  pro- 
vide a  means  for  others  to  idl  their  goods  without 
bringing  them  to  the  market.  Then,  as  to  the  part 
takra  by  the  other  defendant.  It  appears  that 
Bnsor,  who  actually  conducts  the  sale,  does  so  in  a 
place  which  was  called"  Mr.  Maofleld's  field."  Tbere 
was  no  1^^  proof  that  the  field  belonged  to  the 
d^endant  Manfleld.  It  appears,  however,  that  he 
was  present  on  some  occasions  when  the  sales  were 
going  on,  and  that  he  said  the  field  was  bis  private 
field,  and  assorted  his  r^ht  to  turn  o£F  a  police  oon- 
atable  who  was  counting  the  sheep  which  were 
being  sold  He  also  served  a  notioe  on  the  collector 
of  tolls  for  the  boroogh,  not  to  trespass  on  any  land 
bekmging  to  him,  "the  same  being  in  the  joint 
occupation  of  himself  and  Bnsor."  It  was  con- 
tended that,  although  the  partioular  pJaoe  wai 
sot  speidflod  yet,  as  there  was  no  other  land 
which  tbere  was  any  ^tenoe  for  saying  was  is 
the  joint  occupation  of  the  defendants,  this  notice 
amounted  to  an  admission  that  Hanfleld  was  re- 
sponsible for  wiiat  was  done  on  his  field.  Now  it  i> 
not  necessary,  in  order  to  fix  a  defendant  wltk 
diatorbing  a  market  that  he  should  have  actual^ 
wM.  It  would  also  ^>ear  fr<«n  what  was  sud  ia 
Matin/  T.  C^iadaick,  7  B.  &  C.  47,  note,  that  mere^ 
receiving  rent  of  the  land  used  for  the  new  market 
from  tiie  persons  using  it  would  be  anffldent ;  and 
at  any  rate  receiving  rmt  in  tiie  nature  itf  stallafp, 
or  any  increaaed  rent  in  conseqaence  of  the  use  » 
whidi  the  land  is  pot  above  that  which  otherwiie 
would  he  obtainable^  would  be  auffideaC.  We  tbiidt 
Ibat  the  inttffennoe  pfoved  on  the  part  of  Uanfidd 
amounted  to  evidence  to  go  the  jury  that  both 
theee  defendants  were  taking  part  in  canying  ja 
the  fortnightly  sales.  It  ranaineooly  to  consider  the 
further  fact  that  the  sales  were  not  held  on  the 
same  Saturday  as  that  on  which  the  plaintiffs  held 
their  cattle  market.  The  defendants,  on  the  aign* 
mmt  of  the  rule,  contended  that  im  this  groand 
was  no  distmrbanee.  At  the  trial  it  appeared 
to  me  that  the  points  which  Hr.  Cole  desired  to 
raise  on  behalf  or  the  defendants,  were  sufllciently 
open  to  him  upon  the  plaintiff's  case,  and  it  was 
nOmx  at  my  auggestion  that  the  case  proceeded  no 
fmther.  I  find,  howertt,  from  m^  note  QiaX  the 
ftm  in  v^ueh  I  reaarred  tiie  qaeatMHi  was  leave 
CO  move  to  enter  a  verdict  for  the  defendants  on  the 
counts  claiming  a  light  to  husiA  the  marketa,  if 
no  evideiioe  to  go  to  the  jmy  in  tnpput  <rf  theee 
ooonti,  and  the  uke  leave  as  to  connta  dalming  a 


right  to  hold  the  fain.  Also  to  miter  a  verdict  for  Oe 
d^endants  if  no  evidence  to  go  to  a  jury  of  a  dlMoib- 
ance  of  the  fair  or  market  for  the  wfendant  againit 
wbom  there  was  no  evidence  of  a  distarbaDce." 
I,  however,  ruled  as  a  point  of  law  that  tbe  defen- 
dants, if  otherwise  guilty,  were  so,  tiioo^  tbe 
dtsCurbance  was  not  on  the  day  on  which  tbe 
plaintiffs  were  entitled  to  bc^d  and  hdA  thefr 
market,  but  aa  a  di^  aht^y  aft^.  Aocordiog  to 
the  view  taken  upon  a  more  careful  consideratimi 
of  the  case  than  I  could  give  at  Niai  Prins,m7 
direction,  though  not  incorrect  as  far  as  it  goes,  is 
not  sufficient  for  the  decision  of  the  case.  We  think 
the  law  to  be  laid  down  in  the  notes  to  Yard  t. 
Ford,  2  Wms.  Sannd.  174,  that  is  that  where  t 
new  market  is  held  on  the  tame  day  as  the  tdd,  it 
JiaU  be  uumded  to  be&  nuisance ;  tiiat  where  it  is 
on  a  different  day  it  shall  be  put  in  issue  whether  H 
be  a  nuisance  or  not.  It  was  not,  however,  lef- 
gested  to  me  that  the  true  view  in  each  a  case  «is 
that  it  was  a  question  of  fact  to  be  left  to  tbe  jniTt 
irtMther  the  old  market  was  Injuiouly  affected  or 
not.  The  contention  was  tiut  the  defendants  wm 
not  li&ble  unless  the  disturbance  was  on  the  sime 
day.  H  my  attenti(Hi  badbeen  drawn  to  it,  I  think 
that  which  was  the  object  at  all  parties,  namely,  to 
bring  the  matter  folly  before  the  court,  wonld  bim 
been  carried  oat  by  expressly  reserving  to  tbe  eoart 
a  power  to  draw  infereuees.  U  that  iMd  beendmW) 
we  dionld  have  been  prepared  to  draw  the  inferenos 
that  .BCKue  of  the  very  large  number  of  sheep  sad 
cattle  sold  at  the  defendants'  sales  would,  if  Uwse 
sales  had  not  been  held,  have  been  s(dd  at 
the  pUintiffs'  market.  Thia  would,  upon  tbe 
anthoritiea,  clearly  support  the  verdict  for  tbi 
pUntiffe.  But  the  power  to  draw  iofennoai 
was  not  expressly  given  to  the  court.  Leave  wu 
given  to  enter  a  verdict  if  there  was  no  evidoiee 
to  go  to  the  jiuy.  We  are  (tf  opinion  not  only  that 
thera  was  evidence  to  go  to  the  jaiy,  but  that  there 
was  sufficient  to  support  a  verdict  for  the  plidntifi^ 
and  upon  which  that  verdict  ought  to  have  bwa  fovnd. 
The  rule  to  enter  tiie  verdict,  therefore,  cannot  be 
made  abaolute,  but,  as  my  direction  ai^iears  not  IB 
have  been  accurate,  the  defendants  are  entitled  ts 
a  new  trial  It  is  to  be  Iraped,  however,  that  afM 
the  o^ion  which  we  have  expressed,  the  jpartiM 
may  come  to  an  arrangement  which  may  av(»d  die 
necessity  of  further  litigation.  Of  course  the  ot^oion 
which  we  have  formed,  aa  far  as  qneations  of  fast 
ore  coooemed,  might  be  altered  by  evidwnce  at  a 
seocmd  trial ;  yet,  m  order  to  prevent  mismnbea* 
sion,  we  think  we  ought  to  say  that,  ontess  toe  Mb 
are  substantially  altered,  a  verdict  for  the  defee- 
dants  would  be  wrong.  Wu  cannot,  however,  see 
that  we  are  autiiorieed  to  draw  sudi  inlWDCes  Ma 
jury  might  draw,  and  on  that  gnmnd  we  an  ofcUgal 
to  direct  a  new  trial. 
RuU  to  eater  vtrdictfor  tkt  d^mdaitU,  £$eharyed. 

RkU/ot  a  new  trial,  abm)bit«.(tt) 

Attorneys  for  the  plaintiffs,  Ikmgejidd  ana 
FroMtr,  S€k  Craven-stree^  Strand,  W.C,  agents  nr 
j^jmund^  town  clerk,  Dorchester. 

Attorneys  for  the  defendants,  Rhodia,  Sm,uA 
Dttfett,  68,  Chanoeiy-Une,  W.G,  agenta  for  Ax^m 
and  Cbcfcerom,  Dorcheater.   

la.)  Tha  case  went  down,  and  wm  trl©d  smJn  at  tlia 
Snmmer  (18B9)  Awizes  for  DoiMtaUn,  '^Mff^o^Q- W 
Lopm,  Q.  C.,  and  Bokmi,  Mpearing  for  ihs  pWntim^J^ 
M.^iV  Q.     lor  tto  defo^aU,  vArn  theIatt«op«Mg« 
toavBdlot  fw  tats  pUntlfls  foir«0^ 
ooetSa 
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Hall  s.  Imm  CtmMomamtaa  or  Jklamd  Bvnnnm 


[Ex. 


Hill  ».  Thb  Cokmibbioicbu  or  Iklaud  Rkveniii. 

j?fWMi — &amp» — Bt^mut  of  ntubu  of  penouattg  to 
txeailonim  trtut /erretimarylegatm^Baidaeoimmt- 
mgof  Jkrm  imagoaetmpmaiidMmnftimwml^jg* 

rmdmay  %atst — ^tpv  wtampt  om^Ad  vAnm 

owf  38  4-  29  VieL  e.  9t,  M.  ny-Gomtepmoa  of 
hegmaUmg  nmhm  to  veaaOm*  m  mttfar  nmtkuay 
ItffoUt. 

A  ttttakr  hg  wUl  beqmiaAed  tlm  rmdat  ofhu"  mcmegi, 
mmtia  for  tmmoft,  gooth,  eAcuteb,  permmal  atate, 
enio^oeta  {mbjtct  to  tfim  ■paymad  of  dehtt,  tc.,  taii 
kgaaet),  mmIo  A.  amd  their  execMton,  aaninina- 
tvton,  amd  aatignMt  amd  tht  uavivmt  of  them,  tfon 
^MMt,  teoolf  m,  aa^  md  eomatrt  into  maneg  tuAport 
titertof  Of  aiontf  not  eomsut  oj  menof  or  ieettritieM  for 
maqr,  oatf  sbmrf  peaeued  of  tA«  monnw  ortatw  By 
mtek  taie  tmd  eowoeriioK,  and  ail  other  Jtu  resimcay 
^mmaf  evtato  ni  Inut,  to  pm/  8000^  to  C,  <md  me 
TtMiu  wUo  Ida  {the  tettatoi't)  nqihae,  R.R.;  and  he 
mfoUUad  A.  and  B.  txeattara.  AU  tke  dAU  and  off 
mhgaeiet  wMtA  had  beeomtKo/aMe  (fucAuimo  the 
taUMIIOLloC.)wer»dKfypaUaMdam:hargedbv^ 
Marlpri  ma  of  dte  porannd  ettati  cmd  rmtt  of  fie 
mdmtaU,  aaaweoertdomMa»^»g  mortgage  uaaitiea, 
made  aid  granted  to  the  tettator  in  Au  Ufetime,  of 
t^kieU  omoMif  for  the  ptqtote,  wre  mpropriated 
mitet  apart  &y  Aem  to  meet  eertain  other  legaeiei 
ttfmoAad  Ay  me  wiS,  w  wUcA  MtoiMtt  were 
midbg  direettd  tohepeidto  artain  pereene  named, 

TknnAicvy  pereonal  estate  oaneUted  {iattr  alia)  of 
<Btu  Juare*  in  the  L.  Gaehgld  Compaiiijf^  and  ^f 
■nml  principal  taut  of  moaej/  aeatred  on  eeetrtd 
werteagei,  tranafert  of  mortgagee,  fiirther  tkarpe, 
bmele,  teteM,  and  other  ttacntie*,  and  it  had  not  been 
eeeeuBf  for  too/  of  the  ptarpotet  of  the  will  to  caU 
iM,mt,  or  convert  into  mon^  oqr  portion  iff  tuch 
raideary  eetate. 

At  the  rvpuMt  of  R.  Ute  reeidaary  legatee^  A.  and 
B.  agreedf  an  endi  trueteea  and  tamtore  ae  ajbreeoid, 
te  tnxmfer  to  Um  the  above  mentioned  sharet  and 
pnaapHmeme^mm^  and  a  dmd  dattdla  June 
1M6»  amd  math  between  the  aaid  A.  and  B.  of  the 
anepat,  emd  &B.qfthe  edier  part^waeaeeordingfy 
pnpared  tmd  exeenled,  whieh  realed  all  Ae  fade  and 
mettve  aboM  etated.  Bg  the  firet  ttslatwn  datue  of 
ihtdeed,  all  the  Kud  goM  akarf  andaleo  allthe aeveral 
prime^at  am$  of  awwy  eeenred  bg  the  eend  eeoend 
wmtgegeat^epee^fUliMtitrmaeotnUKhedidmAenin 
miumximm,  and  aU  Mereet,  togetherMOe 
taideemnimertaage  diede,were  aaeigned  and  trama^ 
fiaTediatheaaidA.and&,mitoaeaaidR.  H.,hie 
ateaaen,  admimainUor»y€md  aaeigne  abeohoehf  : 

Bg  a  aeecnd  teatatnm  daaae,  "to  the  intent  that  the 
taeral  ha-editoaiuntt  eompriied  in  the  taid  eeveral 
mwtaagea,  jv.  might  be  dulv  vetted  in  the  aaid  M. 
kit  hare  md  aaaignt,"  aU  the  metauaget,  f^.  com- 
friaed  in  the  taid  aevend  mortgaget,  were  granted 
md  amveged  bg  the  taid  A.  ana  B.  mto  and  to  the 
Me  of  the  taid  R.  5.,  Am  A«trs  and  aangaa  for  ever, 
ml)jeu  to  the  eaidtj  gf  rtdengftxvn  Mm  aiduisting 
dkamre^tetinaqf: 


jTb  aggrmte  amonat  ^  (fee  aeteral  principal  emu 
aaamadbgtktamier^muilgage  detda,  woe  ^^WL  : 

Bad,  bg  Oc  Qmt  of  ExOequer  (I^,  C.  R,  and 
BrwmoeU,  CkamteS,  a^Oeatbg,  BR),  that  the  deed 
on  the  Jate  of  it  wax  a  tet^nieal,  tidiatmtitd,  and  real 
tran^r  bom  of  the  gat  aharea  and  the  raortgagta  ape- 
t^icadg  to  R.  B.  and  at  auch  came  vntkin  the  deacrip' 
tten  9/  the  Act  oJ  Par&amentj  and  woe  therefore 
fi>6lrt»  Oe  ataap  dmg  of  Mil  \2a.  6(f^  atteaa^  at 
fttmei^'Aaatnm^of  akam  inihe  ttodtej  <fte 


£.  Oaa  Company,  "  not  otherwiae  dtarged  tmder  the 
heada  of  mortgage  or  of  eanvrjanee  (S8  Geo.  8, 
c.  164,'aeAedkb,  tit. "  Trantfei^),  ieadMyeflL  lOt. : 
at  a  tranafir  of  mortyagea  fir  8^499Z,  to  an  ad 
valortM  dn^  (under  xfm  Viet.  &  96,  «.  17}  e/ 
idper  1002,  U  St.  tmd  to  a  prognmve  dktg 
of  XL 

SmMtjhadAo  iig*M(  a/*  <j(«'reaifftH  Urn  dirmd^  to 
R.  inatead  if  to  the  eaeaUore  im  tnat_fir  kirn,  no 
deed  of  transfer  from  the  eaeemtort  wautd  hmoe  hem 
neeeaaary  im  order  to  veat  the  tharuaMdnartgageaim 
him. 

T^&M  wu  k  cue,  on  adjudicaton  for  vtamp  doty, 
•ttted  bj  the  Connniuionen  of  Inland  Berenae  for 
the  opinion  of  the  Court  of  Exchequer,  pursoant 
to  the  18  ft  14  Vict,  c  97,  on  the  requisition  and 
bcihmlf  (rf  Richard  Hall,  with  ren>ect  to  the  proper 
itnnp  do^  dwrmUe  on  the  IndiaotaEe  next  nre- 
inafter  mentioned. 

B;  the  indoitim  in  qnetlion,  which  hore  date  lit 
June  1866,  and  wai  made  between  Benjamin  Hyd& 
of  Loath,  In  the  conn^  of  Lincoln,  Esq.,  and 
Samuel  Hyde,  of  8,  BiUiter-aqoare,  London,  Etq., 
of  the  one  part,  and  the  aaid  Richard  HaD,  of  the 
other  part,  after  reciting  thst  Kchard  Thew,  Eaq^ 
deceased,  bj  hU  wiU,  dated  IStbApril  1851,  legally 
exBCDted,  after  derinne  hit  real  eatate  and  b&- 
queatUng  tereral  tegadet,  aa  therein  mcDtioned, 
gare  and  bequeathed  all  the  reat,  residue^  and  re- 
mainder of  hia  moneya,  aecuritiea  for  moneya,  gooda , 
chattela.  peraonal  estate,  and  effecta  not  before  dia- 
poaod  of,  and  the  moneya  aiiaing  from  the  aale 
of  fab  estate  (nihject  to  tiie  payment  ^  debta, 
funeral  and  testamentary  ezpenaes,  l^aciea,  fto, 
and  tlie  legacy  dntiea  for  the  sameX  onto  the 
aaid  B.  Hyde  and  S.  Hyde,  their  executora, 
adminifltratoia,  and  aaaigna,  and  Uie  lurriTor 
of  tiMDL  Upon  troat,  to  call  In,  sell,  and  dla- 
poae  ta  uid  conrert  into  money  nwdi  part 
cf  hia  add  reriduary  peraonal  eatate  aa  ahoold  not 
consist  of  moneys  or  secuiities  for  money,  and 
stand  poaaesaed  of  the  moneys  to  arise  by  suoh 
aile  and  oon-rerslon,  and  all  other  liis  said  residuary 
personal  eatate,  and  of  Uie  moneys  to  ariae  from 
sale  of  Ilia  aaid  real  eatate  (or  part  Uiereof)  in  troat 
to  pay  SOOOt  to'  hia  nephew,  Thos.  Hall,  and  the 
residne  thereof  nnto  hia  nephew  the  said  Bichard 
Hall.  And  the  teatator  appointed  the  said  B.  Hyde 
aad  S.  Hyde  executors  of  his  sud  will,  and  re- 
dting  the  testator'a  death  on  the  8th  Dec  1863,  and 
that  the  aaid  execntcn  proved  hia  aaid  will  on  the 
IGth  June  1864 ;  and  Uutt  all  the  tesUtor's  debts 
(ezcMrt  an  annuity  of  \bl  secored  by  hia  ttond  oa 
therein-mentioQedJ^  and  hia  funeral  and  teata- 
mentarr  ezpensea  had  been  di4y  paid  and  dia- 
charged  by  the  said  necutM*  out  or  the  testator's 
personal  estate,  and  the  rents  of  his  real  estate. 
Ai:d  that  all  the  several  legacies  bequeathed  by  his 
aaid  will  which  had  become  due  and  payable,  and 
all  legacy  duties  payable  in  respect  of  Uie  same  had 
been  duly  pidd  and  discharged  with  and  out  of  tlie 
penonai  estate  ol  the  aaid  testator,  and  the  rents 
of  Us  real  estate ;  and  in  order  to  meet  the  doe 
payment  of  the  remaining  legacies  beqoeathed  by 
the  Raid  will,  of  and  in  which  legadei^  life  interest^ 
are  thmin  directed  to  be  paid  to  certain  persons 
therein-named,  aeveral  outatanding  mor^ages  and 
securities,  made  and  granted  to  the  said  testator 
in  hia  Ufstinie,  of  sufficient  amount  had  been 
Mpropriated  and  set  apart  And  renting  that 
the  aeveral  shares  of  the  said  testator  cnf  and 
in  tin  capital,  stock,  ^perty,  and  effects  of 
the  lonth  Gas  Light  Company,  had  not  been 
sold  and  disposed  of,  and  converted  into  mon^y 
by  the  said  executors*  in   porsoance  of  the 

trusts  of  the  said  will,  and  Uw  \  *  " 

rams  of  money  wKs&t^\7bf[ 
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Ex.] 


Hall  v.  Thb  CoMXUMKOKxaM  or  Ihuhb  Bhvjuiub. 


•everal  mortgages,  tnuuf en  of  mortgagea,  farther 
chargea,  bonds,  notes,  and  other  secoritiea  Bpecifled 
ia  the  aeveral  schedule!  thereto,  had  not  been  called 
in ;  and  that  it  was  not  necessary  for  aaj  of  the 
purposes  of  the  said  will  that  the  siud  shares  should 
be  sold,  disposed  of,  and  converted  into  money,  nor 
that  the  siUd  raincipal  snms  of  money  should  be 
called  in.  And  ndttng  that  the  srM  B.  Hall,  as 
residnaiy  legatee  as  aforesaid,  had  leqaevted  the 
said  B.  Hyde  and  S.  Hyde,  as  snch  trustees  and 
executors  as  aforesaid,  to  assign  and  transfer  the 
said  several  shares,  and  the  said  several  principal 
sums  of  money,  and  the  dividends  and  interest  then 
and  thereafter  to  become  due  tbeieoa  reapectively, 
unto  him,  the  said  B,  Hall,  his  executors,  adminis- 
trators,  and  agalgns,  which  they  had  agreed  to  do  as 
Uiereinafter  mentioned.  It  teas  witrmted  that  in  pur- 
suance of  agreement  and  for  a  nominal  considera- 
tion, the  said  B.  Hyde  and  S.  Hyde  did  assign, 
transfer,  and  sell  over  unto  the  said  R.  Hall,  his 
executors,  administratOTS,  and  assigns,  ali  thou 
thirty-two  shares  at  25i  each  in  the  cadtal,  stock, 
inoperty,  and  effects  of  the  Louth  Gas  Liglit  Com- 
pany, numbered  respectively  (as  thereio  set  forth) ; 
and  also  all  the  several  principal  sums  of  nwoey 
secured  by  and  then  due  on  the  several  mortgages, 
&c,  and  other  securities  mentioned  and  specified  in 
tiie  three  several  schedules  thereunder  written; 
and  all  Intoreit  dne  and  to  become  doe  for 
or  in  respect  of  the  said  sevOTal  shares  and 
the  several  principal  sums  respectively,  togetiier 
with  the  said  several  mortgages,  transfer  of 
mortgages,  &c.,  and  all  other  the  deeds,  evideaces, 
&c^  in  the  custody  or  power  of  the  said  B.  Hyde 
and  S.  Hyde,  &c  To  hold  and  take  the  said  shares 
prindpal  sums  at  money,  dividends  and  interest, 
and  all  other  the  premises  thereby  assigned  imto 
and  by  the  sud  R.  Hall,  his  executors,  adminiBtra- 
tors,  and  assigns,  to  his  and  their  own  absolute  use 
and  benefit.  And  it  was  further  witnessed  that  to 
the  intent  that  the  several  hereditaments  mentioned 
and  comprised  in  the  said  mortgages,  &c.,  specified 
in  the  first  schedule,  might  be  duly  vested  io  the 
said  R  £taU,  his  heirs  and  assigns.  They  the  said 
B.  Hyde  and  S.  Hyde  granted  and  conveyed  unto 
the  said  R  Hall  aod  his  hdrs,  all  and  singular  the 
messuages,  &c.,  and  other  the  hereditaments  com- 
prised in  the  said  several  mortg^es,  &c^  mentioned 
and  specified  in  the  said  first  schedule  (being  free- 
hold), with  the  appurteniDces,  to  bold  unto  and  to 
the  use  of  the  said  H.  Hall,t  and  his  heirs  acd 
Mdgna  tat  ever,  subject  nevertheless  to  such  ri{^t 
or  egnity  of  ledemption  as  was  tiien  snbaistiBa 
therein  respectively.  And  it  was  further  witnessed 
that  for  the  reasons  and  considerations  aforesaid,  the 
said  B.  Hyde  and  S.  Hyde  assigned,  transferred, 
and  set  over  unto  the  ntii  R  Hall,  his  executors, 
administrators,  and  assigns,  all  and  singular  the 
messuages,  Ac,  comprised  in  the  several  mortgages, 
Ac,  mentioned  and  spedfied  in  the  second  stmedole 
(being  leasehold  messuages)  with  the  appurtenances, 
to  hud  to  the  sud  R  Hall,  his  executors,  adminis- 
trators, and  assigns,  for  the  residue  of  and  in  the 
several  terms  of  years  for  which  the  same  heredita- 
ments and  premises  were  granted  and  donised,  snb- 
fect,  nemtheleas,  to  snch  right  and  eqnity  of  re- 
o^ption  as  was  then  mbaisting  therdn. 

Then  fallowed  the  three  sdiednlei  to  the  said 
deed,  comprising  the  various  mortgages  and  securi- 
ties of  fre^old,  leasehold,  and  copyhold  lands,  bonds, 
and  notes  of  hand,  &c.,  the  aggregate  amount  of  the 
principal  moneys  thweby  secured  bdng  32,499^^  Os.  7d. 

The  sold  deed  was  executed  by  all  the  parties 
thereto,  and  attested. 

On  the  6th  July  last,  Mr.  Hall,  his  aolidtor, 
presented  the  dee^  which  was  then  stamped  with 
the  duty  tyt  2L  16s.  to  the  Commissioners  of  biland 
Bevamu  at  Somersa  Honae  under  the  14th  netion 


of  the  18  &  UVict  c  97,  and  desured  to  have  tbdr 
Dplntoo  as  to  the  stamp  duty  with  which  in  their 
judgment,  it  was  chargeable,  and  tendered  and  paid  to 
the  said  commissioners  lOs.  as  required  by  the  said 
Act,  The  commissioners  assessed  and  charged  a 
duty      lOL  12i.  6d.  thereon  as  follows:— 

Ad  viUanm  transfer  of  mortgage  on 
82,499^.,  being  Oie  total  amount  of  the 
sums  of  money  mentioned  In  the  three 
schedules  of  the  said  indenture  at  the  rate 
of  ed.  per  100^  (26  &  29  Vict  c.  96,  s.  17.)  8  t  6 

Transfer  of  snares  in  the  stock  of  the 
Louth  Gas  Light  Company,  not  otherwise 
charged  under  the  head  of  mortgage  or 
of  oonv^ance  (65  Geo.  8,  c.  184,  sdied. 
title  "Tnnsfer'O   1  10  » 

Pn)greasiTeI>n(y(18&14Victa97).  10  0 

£10  12  6 

The  solicitor  of  the  said  R  Hall  was,  however,  it 
the  same  time  infomrad  that  if  it  could  be  shows  thit 
the  said  shares  had  been  transferred  br  a  slants 
duly  sUmped  inatnunnit,  the  duty  of  11 10a  woold 
not  be  claimed. 

Thereapon  the  said  R  Hall,  without  produring 
or  alleging  that  there  had  been  any  other  tianafa 
of  the  said  shares,  paid  to  the  Beceiver-General  tl 
the  Inland  Revenue  7L  17s.  6d^  making  up  twetha 
with  the  2L  16a.  daty  impressed  i^on  the  sM  fa* 
denture  the  sum  of  101 12*.  6d.,  together  with  lOL 
by  way  of  penalty.  And  thereupon  the  said  io- 
denture  was  stamped  with  the  proper  stampi, 
denoting  the  said  additional  duty  and  the  p^- 
ment  of  the  sud  penalty,  and  also  with  the  parti- 
cular stamp  provided  by  the  said  commiasionen 
under  the  said  Act,  denoting  that  the  full  amoont 
of  duty  chargeable  by  law  had  been  paid. 

Mr.  Hall  was  dissatisfied  with  that  determlnatitn, 
and  called  on  the  commissioners  to  state  and  sign 
the  present  case,  which  tiiey  have  accordingly  done. 
The  question  for  the  opinion  of  the  Court  of  Ei- 
chequer  being  with  what  stamp  duty  the  said 
indentun  of  the  1st  June  1866  isohaigeable? 

Sir  J.  B.  Kanlakt,  Q.  C.  (with  him  was  jP.P. 
Ons&w,  of  the  Chancery  Bar)  f(v  the  pbuntiff  Mr. 
HolL— Tlie  question  is,  had  this  deed  aoy  opeiatian 
at  all  at  law  beyond  the  mere  conveyance  of  the  (by 
legal  estate,  except  possibly  expressing  the  assent « 
the  executors  to  the  bequest  to  the  pUintifif  ?  It  ii 
contended  that  it  had  not  as  between  themsdvea 
and  the  plaintiff  the  legatee.  The  executors  had  no 
farther  doty  to  perform,  as  soon  aa  they  assented 
the  property  became  the  pl^taff's  ^vperty,  with- 
out  any  transfer  at  all,  and  no  transfer  beiag 
required,  the  deed  in  question,  thon^  on  iti 
face  and  in  terms  a  transfer,  had  no  <^amtion 
as  such.  By  virtue  of  the  probate  the  penonal 
property  vested  in  the  executors,  by  whose  aasantit 
vests  in  the  legatee.  [Bbamwkll,  B. — Had  As 
bequeat  of  the  shares  been  to  Hall  directly,  I  could 
understand  the  argument,  but  here  they  are  be- 
queathed to  the  executors  in  tmst  for  Hall  Is  not 
a  transfer  then  necessary  to  get  them  out  of  the 
executors?]  I  apprdiend  if  personalty  i»  lef^ 
executors  to  pay  debts  and  legacies,  &c.,  they  basa 
a  right  to  sell,  even  if  not  expressly  directed  to  do 
so ;  and  it  is  not  because  the  testator  directs  a  sale 
by  them  in  trust  for  the  benefit  at  A.  B.,  that  the 
executors  take  the  property  in  any  other  way  than 
as  executors,  and  as  between  the  executors  and  the 
legatee  no  deed  was  necessary.  Moreover,  the  gai 
company,  in  all  probability,  have  a  particular  foini 
of  transfer  of  tixeax  own,  by  which  the  property  in 
shares  is  vested  in  the  transfOTee,  ana  on  wfcich, 
if  at  all,  the  duty  may  be  p^ble.  [B&unnLi^  B. 
—What  i«  there  to  show  that  diipi  deed  ia  not  aqnaUy 
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pOHeuion  of  tbe  deed  for  the  purpose  of  r^ister- 
iag  tbe  pUintifr  as  a  traosfraee.  All  that  is  necei- 
mij  k  that  a  peraoo  Klliog  the  shares  should 
execute  a  transfer  of  theiOt  and  it  is  the  compoDy's 
duty  to  register  them  where  so  transferred.  It 
vatj  be  that  this  is  not  a  sufflcieiit  iostrument  to 
tniisfer  these  shares ;  but  ve  must  take  it  as  it  is, 
haviag  do  ertdeDce  on  the  subject.  If  a  further 
initmrnent  be  necessaiy,  It  would  be  the  subject 
of  application  to  the  Stamp-offlce,  as  a  matter  of 
mercy,  to  be  Kliered  from  paying  tbe  duty  again ; 
bat  meanwhile  the  i^ntiff  is  not  to  be  let  off  pay- 
ing this  stamp  dnty.]  The  deed  must  be  taken 
with  its  l^al  effect.  If  it  be  that,  as  far  as  the 
gas  company  is  concerned,  it  has  no  operation, 
dien  the  doty  cannot  be  chai^^  ;  bat  it  may  be 
perfectly  effectual  as  an  assent  by  the  executors 
to  the  legatees  having  the  beneficial  interest 
in  Uie  shares.  Then,  with  regard  to  the  money, 
the  deed  merely  assigns  to  Hall  what  was 
his  already.  It  may  be  taken  to  indicate  the 
eiecutor"!!  aasent,  and  that  the  time  hod  arrived  for 
him  to  have  it,  but  he  takes  the  whole  of  the  mort- 
gages and  all  the  money  without  the  assignment. 
The  cHily  operation  of  this  deed  is  the  conveyance 
to  the  plaint  of  a  dry  legal  estate  in  the  mort- 
nged  premisea.  It  is  admitted  that  no  ad  valorem 
duty  is  payable  on  the  value  of  a  money  bond 
■sdgned,  and  mortgage-debts  are  in  the  same  posi- 
tkn.  The  plaintiff's  position  with  regard  to  the 
is  not  naade  a  whit  the  better  by  this  deed. 
But  in  addition  to  b^ng  executors  they  were  also 
dsnsecs  in  trust,  and  as  soch,  eonTctyed  the  UtffH 
MlBle  to  the  plsintifl.  SanKMe  tiie  oracuton  and 
Msees  in  trust  had  been  different  persons,  the 
encUors  would  have  been  entitled  to  the  debts, 
■ndthederisees  would  have  had  the  legal  estate,  and 
>•  dsrisees,  the  executors  here  had  no  more  than 
ttat  diy  estate  on  the  conveyance  of  which  a 
dud  iiunp  of  It.  16a.  oaity  is  »g,iiired.  There 
m  hen  no  tnuisfer  of  toe  mor^agea  in  snb- 
tee.  The  ri^t  to  tbe  money  passed  by  assent 
the  execatort.  Tbe  ^nt^ff  being  entitled, 
I?  diat  assent,  to  all  the  personalty.  Tbe  fact 
uu  the  execators  did  by  this  deed,  not  io 
^Kirdiaracter  <tf  executors,  but  as  devisees  in  trust, 
iiBply  Teat  the  mortgaged  estates  in  the  plaintiff, 
*luwaa  equitably  entitled  to  the  mortgage  debts, 
does  not  make  an  ad  valorem  duty  on  the  amount  of 
the  mortgage  money  payable.  The  only  part  of  the 
deed  effecting  any  trandfer  at  all  is  that  transferring 
As  legal  estate,  and  its  operation  does  not  bring  it 
within  the  meaning  of  the  Act  requiring,  upon  the 
liusfer  of  a  mortg^e,  an  ad  oalorem  duty  of  6  per 
Mt,  and  tiierefore  tiie  tdaintifl  (or  appellant)  is 
Mtled  to  the  judgment  of  the  court 

C.  AiUton  (with  whom  were  the  Attommf-Gerural 
(Sir  R.  P.  Collier,  Q.  C.)  and  tbe  SoHdtcr-Genmtl 
(Sir  J.D. Cedent  Q>C.),  was  not  called  on  to 
■IBS  on  the  part  of  the  Crown. 

KxLLT,  C.  B.—I  think  the  Crown  is  entitled  to 
■e  judgment  of  the  court  in  this  case.  Two  ques- 
ti<»iB  have  been  left  to  the  court  in  this  case  by 
the  Commissioners  of  InUmd  Revenue.  The  first  is 
^tiier  they  should  require  that  a  stamp  of  li  10s. 
■hoold  be  affixed  to  tbe  deed,  in  respect  of  oertain 
l>*  eharea,  which,  on  the  face  of  the  deed  are  pur- 
poitsd  to  be  ass^ned  thereby  ?  Now  tbe  deed  is 
■pn  the  face  of  it  an  asrignment  of  the  shares  in 
Vwdon,  and  therefore  prmS/aeU  it  is  within  the 
^^ptu  wotdt  of  the  Act  of  Parliament.  Thea  it 
»  e^  and  truly,  that  it  may  weU  be  that  this 
jUtosment  in  effect  passes  noUdng,  for  such  may 
hOs  oonstitntion  of  the  gas  company,  that  the 
^MMsd  may  bare  had  only  an  equitable  interest 
■H*  Aans}  and  Hut  eqaiUbla  iokrest  would 
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hare  passed  by  his  will  to  his  executors,  and  by 
this  conveyance  would  pass  from  his  execators  to 
the  now  appeUanta.  Still,  anothw  transfer  nrigfat 
be  necessary,  and  If  we  woe  acqu^nted  with  tbe 
whole  of  the  circumstances  of  the  case,  it  might 
turn  out  to  be  a  case  in  which  this  transfo', 
or  rather  this  deed,  so  far  as  regards  the  gas 
shares,  would  be  of  no  effect  whatever,  and  that 
in  order  to  Test  the  gas  shares  in  the  appellant, 
another  tnuwfer  oo  whleh  this  duW  would  be 
payable  would  be  necessaiy.  But  we  have  not  this 
fact  before  us,  and  we  must  deal  with  the  case  as 
it  ai^iears  before  us,  and  that  is,  that  certain  gas 
shares,  which  we  assumed  to  have  been  the  property 
of  the  executors,  haTe  been  legally  vested  in  them, 
and  by  this  instrument  they  h«Te  transferred  them 
to  the  appellant,  and  tiut  thereunder  there  is  a 
complete  transfer,  which  is  liable  to  the  da^ 
imposed  by  the  Act  of  Puliament.  The  other 
question,  relating  to  the  mortgage  debts,  appears  to 
be  equally  clear.  First  of  idl,  this  deed  is,  upon 
the  face  of  it,  a  technical,  substantial,  and  real  act 
of  transfer  of  the  mortgages  in  question,  and,  as 
such  (as  I  observed  with  regard  to  the  question 
upon  uie  gas  shares),  it  is  clearly  within  the  lan- 
guage of  the  Act  (tf  Parliament,  and  requires  an 
ad  valortm  stamp  of  6d  per  cent,  upon  the  amount 
of  the  mortgage  money.  Well,  then  it  is  said  that, 
partly  under  this  deed,  and  possibly  indepeo- 
dently  of  the  deed,  and  under  the  will,  whatever 
appears  on  the  deed  to  have  taken  place  with 
reference  to  the  satisfaction  of  tbe  debts  and 
legsdes,  and  the  transfer  of  the  remainder, 
over  to  the  residuary  legatee  that  the  equitable 
interest  in  the  mortgage-deeds  had  been  transferred, 
and  had,  in  some  way  or  another,  become  the  pro- 
perty of  the  appellant.  That  may  be  so,  and  I  do  not 
entertain  any  doubt  that,  upon  this  instrument,  and 
upon  its  recitals,  supposing  them  to  be  tme,  the 
appellant  had  on  this  deed  an  equitable  interest  In 
the  mortgage  money  which  entitled  him,  if  he 
though  fit  to  question  the  propriety  of  conduct,  or 
fitness  tot  the  <ri9ce  of  executors  or  tmstees  of  the 
persons  in  question,  and  to  have  applied  to  the 
court  of  equity  to  compel  them  to  assign  the  mort- 
gages to  the  appellant.  But  that  is  not  the  ques- 
tion. If  he  be  content  with  the  equitable  titie 
which  he  possesses,  and  is  willing  to  leave  the  mort- 
gages and  the  legal  estate  in  tiie  trustees,  In 
whom  they  hare  been  Tested  by  the  will,  he  can 
do  so,  and,  indeed,  no  conveyance  is  necessary. 
But  if  he  should  think  fit  (and  it  is  very 
natural  to  suppose  that  he  should  so  think  fit)  to 
become  possessed  of  the  mortgage-deeds  themselves, 
and  to  have  the  actual  holding  of  the  instmments, 
in  case  he  should  bo  desirous  of  putting  them  in 
force  in  a  court  of  law  or  otherwise ;  and,  more- 
over, he  is  desirous  of  securing  to  himself  the  legal 
estate  in  the  mortgaged  premises  to  enable  him  to 
do  that  which  he  otherwise  would  not  be  able  to  do, 
that  is  to  say,  la  the  case  of  moneys  being  about  to 
fall  into  arrear,  and  his  desiring  to  enforce  the 
mortgage  that  he  may  be  able  to  bring  ejectment 
and  recoTer  possession  of  the  premises,  then  he 
calls  upon  the  trustees  to  assign,  and  if  the  trustees 
are  willing  to  comply  with  his  wishes  and  do  assign' 
these  mortgages,  it  is  strictly  within  the  meaning 
of  the  Act  of  Parliament  so  as  to  make  him  liable 
to  tfas  duties  in  question.  I  think  the  case  is  alto- 
gether, upon  both  points,  free  from  doubt,  it  being 
withhi  the  express  terms  of  the  Act  of  Parliament ; 
and  that,  in  both  respects,  the  Oown  is  entitled  to 
our  jadgmmt 

Bbahwsll,  B. — I  am  of  the  same  opinion.  I 
think  the  deed  is  within  the  descriptiou  in  the  Act 
of  Parliament.  Then  Sir  John  KaraUce>uiysthatL 
xmrertheless,  it  ought  not  to  pa^Ab^nosldCdmC 
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dttur  upon  the  teuute  of  tbe  mortgMei  or  of  the 
■huM,  becMiie  it  does  not  tnnifer  uieni.  Well, 
whether  Out  would  be  a  good  sr^tintent  in  that 
cue  I  am  sure  I  do  not  know  ;  bat  it  ii  ill-fonaded 
in  point  of  fact,  because  it  doet  tranrfer  them.  Sir 
Jam  Euvlake  has  endeavoured  to  thow  that  there 
had  been,  under  this  will,  a  transference  of  these 
share*  and  mortgages  speciflcallr  to  Hall ;  and  no 
doabb  if  there  had  been,  nothing  further  would 
have  been  necessary  than  for  the  executors  to  have 
wBrted  them  in  the  legatee.  But  they  ace  not  lega- 
das  Co  Hall  at  all.  They  are  legacies  in  trust  for 
Hall,  with  certain  other  trusts,  but  oltimatdy  in 
teutt  fox  HalL  Tbecefore,  X  think.  Sir  John  Kan- 
lake  fails.  It  seems  to  me  absurd  that  a  transfer  of 
this  sort  should  be  necessary ;  but  the  testator  has 
tfaoni^  it  rigbt  tolacre  his  piqpwty  in  such  «  way 
tliat  a  tnnsfer  frMn  fail  tmatees  and  ezecnton  is 
necessary.  This  ou^t  to  be  a  warning  to  testators 
to  take  eare,  for  the  future,  not  to  leave  their  pro- 
perty in  trust,  bat  to  leave  it  specifically  to  the  per- 
§on  entitled  to  it.  This  testator  having  thought  fit 
to  leave  it  in  this  wi^,  it  is  necessaiy  for  the  tnis- 
teea  to  eiGeeiite  a  tnnaler,  and  the  Legislature  has 
put  this  stamp  upon  it, 

Chakkbll,  B.— I  am  of  opinion  that  the  Crown 
is  entitled  to  our  jodgmeoL  Where  property  is 
speciflcaMy  bequeathed  to  A.,  the  imperty  wUl  not 
pass  as  a  oiatter  of  course,  there  being  executors 
under  the  will,  until  those  executors  liave  assented 
to  its  passing,  because  they  are  entitled  to  the 
property,  they  having  first  of  all  to  pay  all  debts, 
funeral,  and  testamentary  entenses  and  so  on ;  and 
I  do  not  propose  to  interfere  for  a  moment  with  the 
rule  that,  in  such  a  case,  the  assent  of  tbe 
executor,  as  soon  as  it  is  given,  wUl  vest  the  pro- 
perty in  the  legatee  named  in  12m  will,  and  taking 
as  legatee.  In  this  case^  executor*  are  appdnted 
under  the  will,  and  the  same  persons  who  are  made 
executors  are  made  devisees  in  trust,  ultimately  for 
Mr.  Hall  the  appellant  It  appears  to  me  that 
that  being  so.  the  rule  of  law  that  applies  in  favour 
of  a  legatee  who  ultimately  takes  from  the  ex- 
eoutw,  is  oruR^  /aeU  a  good  rule  of  law.  I  think, 
in  point  <x  fact,  that  the  assent  of  the  executors, 
as  presented  to  us  by  ^  John  Karslake's  argument, 
does  not  make  the  deed  noQecessary,  the  assent  of 
tbe  execotwa  not  being  ^^plicable  in  the  present 


Clbabbt,  B.— I  merely  add  this,  by  way  of 
mustratton,  to  show  what  the  effect  would  be  of 
holding  that,  if  people  thought  it  fit  and  right,  in 
such  a  case  as  uiis,  to  take  a  deed  of  transfer,  it 
oni^t  not  to  have  a  stamps  Supposing  the  deed  to 
be  pndnoed  on  a  ttlal  od  some  fntim  occasion,  the 
ofluer  of  the  court  looks  at  it  and  says,  "It  is  not 
itamped,"  and  counsel  objects  to  it.  llien  counsal 
on  the  other  side  says,  "Ton  must  not  object  to 
this,  I  am  prepared  to  give  evidence  to  show  how  it 
was  that  this  deed  was  given ; "  and  then  he  is 
ready  to  go  into  the  particular  circumstances  under 
whifui  the  deed  was  given,  in  order  to  show  tiiat  it 
was  not  necessary  that  there  should  have  been  a 
tranifer.  How  the  judge  is  to  try  it,  and  how  the 
parties  are  to  inveftigate  it,  I  really  cannot  say. 
The  only  safe  course  would  be  to  hold  that  the  deed, 
being  a  transfer  of  a  mortgage,  a  stamp  ought  to 
be  put  upon  it.  If  the  parties  dioose  to  put  it  in 
that  shape  so  as  to  make  it  a  transfer,  they  cannot 
take  it  as  a  transfer  without  paying  the  stamp. 

Attomesy  far  tbe  plaintiff,  A  ZXdboN,  20y  Bedfoid- 

nw,  w.a 

to  the  defeaduiti,  the  AKeslsr  4^  AInrf 
Btumm,  aoniawt  hoaio. 


BAVXBUPTOT. 

NEWCASTLE  DISTBICn'  COUBT  OT 
BANKRUPTCY. 

(Before  Mr.  Commissioner  Abubau-) 

Re  Jambs  Dowina. 

A^tHeaiioit  to  ditmm  a  petition  for  a^uditatimtf 
bcmkmpUy  afltr  regixtroHon  of  a  tntat  tbed. 

The  court,  in  uct.  So/  the  Bankrvptc^  Ammdmtnl 
186S,  Md  to  iMos  Vu  court  detcnbed  in  ssc(.  8  at 
iionitg  juriattiction  wnder  inat-dudt^  aad  to  b»  iki 
proper  eevt  to  whtch  af^UecUim  for  fwtktr  Amc  t» 
rtgiUer  a  dttd  tiould  U  matie,  after  a  ttogf  of  pn- 
tidings  mder  a  pttitim  for  a^teKeatiom  <^  bm^ 
rvptct/  iiiedpemhng  tfu  ttm  aQowtd  far  regutratiim, 
aid  tmok  appSeatioa  sAoaU  is  madt  S^art  (is 
tsgnratiomof  smA  tuns. 

T%e  prooee^ng  rt^red  te  in  met,  6  at  aof  ispnefaMi 
held  ft)  mcBKNis  svfiasgvsat  tongiMtraHoiL 

Applieatiim  to  a  dtUriet  cowrt  to  ditmUM  a  petitvm  fyr 
w&i^eatioii,  on  the  jp-omd  that  a  tnM-deed  had  oaet 
dH9  r^tered  ly  order  of  a  Loadon  Cmmitiimr 
nuuk  on  an  appHeatum  for  «xteRsiba  of  time,  P^m- 
eequetit^  to  tie  eanration  qf  the  time  aUoioed  for 
regietmvtq  the  deed,  routed.  Coeti  to  abide  mat  ^ 
an  appeaL     CSmee  ^f  gssjpasti  aisaaaiAtfi)  ^otf- 


In  this  ease,  pending  the  time  for  i«giiMi<Mflf 
a  trust  deed,  a  creditor  filed  a  petition  for  adindE- 
catioo  of  buikmptcy,  in  which  the  pnmeeaiB|i 
were  stmd  for  twenty.^gfat  days  ending  the  DM 
Jane,  The  deed  not  having  been  registered  witfiia 
the  time  allowed,  the  proceedings  in  the  bankrapti? 
were  resumed  on  the  1st  July.  On  that  day  sn 
ai^lication  was  made  to  tbe  court  in  London  f«r 
an  extcnsioQ  of  the  time  for  regtettatton,  which  wu 
granted  liy  Ur.  Gommiseioner  Baooa,  and  in  pa^ 
snaDce  vt  Us  Ordsr,  on  the  Snd  July,  the 
Regitbrar  gave  his  certificate  of  registration.  Some 
days  after,  an  application  was  made  to  tbe  district 
court  to  ^smlss  the  petition  for  adjodicatioD,  on 
the  ground  that  the  deed  had  been  registered.  Tlili 
the  commissioner  of  die  district  cowt  declined  t» 
do,  for  reasoM  irtiioh  will  ^pear  in  tho  fbUovkv 
jadglnmt^— 

His  HoHOim.— I  am  asked  to  disodss  the  petttioa 
for  adjudication  of  banlovptoy  in  this  case^  on  tbs 
ground  that  a  deed  of  anangement  by  the  debtor 
has  been  duly  registered  under  the  proviiiaBS  s( 
tbe  Bankruptcy  Act  1861,  and  of  the  Baaknipt^ 
Amendment  Act  1868,  whidi  are  to  be  ooastrnsd 
as  one  Act.  The  court  upon  which  sect  8  of  tbs 
Amendment  Act  ooQfws  the  power  to  allow  fnrtber 
tune  for  the  regisbatioo  of  a  deed,  means,  I  Wf^ 
hend,  the  court  that  by  the  terms  of  eect  8  of  tbt 
same  Act^  ie  to  have  aad  oxeroiae  all  jueisdictM 
given  b7  elthw  Act,  under  the  dead ;  febe  ooui^ 
within  the  district  of  whidi  the  arranging  debtoi 
resides,  and  in  whidi  a  petition  f(»  adjudiratiaa  of 
bankruptcy  against  himself  would  at  the  time  of 
the  execution  of  the  deed  be  required  to  be  filed— 
in  this  case  the  Newcastle  District  Court— and,  as 
it  seems  to  me,  for  a  very  obvious  reason,  thai  n 
must  be  supposed  to  have  better  o^utiutities  a 
judging  of  the  propriety  of  granting  any  extmsiin 
of  &e  time  for  registration,  than  the  court  in 
don  can  be  emctod  to  have,  np(Hi  a  mere  expv^ 
application.  This  clause,  after  descobing  the  ooort 
that  is  to  have  jurisdiction  under  the  deed,  conttiM 
a  ivoviso  that,  with  a  view  to  [Aadng  trast^rwi 
(as  far  as  miij  be,  liaving  regvd  to  the  diSsmt 
modes  of  adminlBtntiwi)  on  a  par  wiA  pflM"** 
for  adjndlottton  of  banlnptey,  enaanBs  (hi 
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deed  to  be  proeecnted  in  any  conrt  witbout  re- 
gard to  the  distriot  in  which  tlie  debtor  reaided,  or 
cuTied  on  bnihun,  Ac^  in  aoalogy  to  tbe  88th  mc- 
tioD  of  the  Act  of  1861,  which  gins  the  London 
Court  power  to  direct  the  prosecution  of  pedtloni 
in  buikmptcrr  in  any  distzict  other  than  the  one  in 
irbich  the  bankrupt  ahall  have  resided,  or,  and 
to  transfer  the  proceedings  under  them  from  any 
one  court  to  another.  The  condndiag  proviso  in 
Ihia  8th  Metum  of  tbe  Amendment  Act,  as  to  the 
neimpwchaMe  natureof  pfooeediDgs  bondfiA  taken 
in  any  court,  the  jorfsdiotko  a]ipeaiiiig  to  be  in 
some  other  court,  I  understand  as  meaning  proceed- 
iDga  subsequent  to  registration,  or  in  relation  to 
a  change  of  districts,  on  diacove^  of  such  a 
nistake  as  is  sawosed,  in  which  caw  me  papers  are 
Bade  tnnsmisutde  to  the  proper  ooart ;  but  I  do 
not  undeavtand  it  as  having  any  refnence  vhat- 
erer  to  such  an  applicatioa  as  one  for  extending  the 
time  tot  r^istratlon.  The  time  for  registering 
the  deed  in  this  case  expired  on  the  80th 
June,  and  the  proceedings  in  bankruptcy  vhidi 
I  had  stayed  up  to  that  time  renved,  and  vere  re- 
sumed oo  the  1st  July.  On  tituU  day,  the  court  in 
London  was  moved  to  extend  the  time  for  registra- 
tion, which  being  granted  by  Mr.  CVnumiasioner 
BociHi,  the  chief  registoar  issued  a  oertificate  (rf 
registration,  dated  the  3nd  July,  and  a  short  time 
after  I  am  asked  to  dismiu  uie  petition.  Now, 
even  sapposing  the  court  in  London,  which  is  only 
however  co-ordinate  wiUi  the  District  Court,  to 
hare  had  jaiisdictlDD,  it  must  have  been  exercised 
after  the  raqdration  d  the  time  allowed  for  regis- 
tration, and  whereas  the  application  and  order  upon 
it  should  have  been  made  prior  to  that  event.  A 
ease  was  quoted  to  me  in  which  the  judges  of  the 
Court  of  Queen's  Bench-  had  decided  tiiat  mch.  an 
^plication  might  be  granted  after  the  expiration  (rf 
the  twenty-eight  di^s.  That,  however,  was  in  the 
case  of  a  deed  under  the  IMth  sedion  of  the  Act 
of  1861,  enacting  that  deeds  mnst  be  registoed  in 
order  to  be  receivable  in  evidence.  I  think  such  deeds 
are  distinguishable  from  deeds  under  the  193nd  sec- 
tion, which  provides  the  conditions  upon  whic^  th^ 
validity  is  to  depend.  In  case  of  a  petition  in 
Bankruptcy  t>dog  presented  against  a  debtor  under 
a«eh  otremnstaneas,  U»  prooBedingi  maybe  stayed, 
b  tte  disoetiim  of  the  «rart  (either  in  London  or 
country,  as  the  case  may  be),  the  words  beiog, 
"  if  the  court  shall  think  fit ;"  and  if  in  any  case 
Wihiimiint  to  a  country  district,  tiie  London  Court 
i%  on  an  er  parte  application,  to  extend  the  time  for 
Rigistration,  without  reference  to  the  district,  and 
Quia  after  the  e^qriratioa  of  tbe  time  to  whiidi  the 
pRNseedings  in  buikmpti^  have  been  stayed,  whcve 
a  the  limit  to  be  fixed  ?  Pari  ratiim,  the  time  for 
diapnting  the  vaUdity  of  an  adjudication,  under  the 
Conscription  Act  is  seven  days,  or  such  extended 
time  not  exceeding  fourteen  days  in  the  whole  as 
Hie  conrt  shall  think  fit,  the  applicatiui  bdng  ze- 
fiizod  to  be  made  within  twenty-one  days.  A  oer- 
tafai  Umit  is  fixed,  and  If  tbe  London  court  has  the 
mHtnitaii  power  which  I  am  qnestioning,  its  exer- 
cise most  frequently  occasion  great  additional 
eqiense,  and  tend  to  the  encooragement  of 
farther  abiues.  Whatever,  therefore,  may  be 
the  law  in  cases  of  deeds  under  the  194tb  sec- 
tion (rf  tiie  Act  of  1861,  I  do  not  thmk  I  am 
wnxig  in  saying  it  is  inappUcaMe  to  those  under  tbe 
192nd  section,  e^edally  in  a  case  like  this,  where  a 
cieditor'a  petition  for  bankruptcy  has  been  flJed  pend- 
ing the  time  allowed  for  registration,  I  am  there- 
fore of  opinion,  with  the  utmost  respect,  however, 
for  diat  of  Hr.  Commisuoner  Baoon,  ttut  the  London 
court  has  acted  in  this  case  ultra  vuvs,  and  that  it 
ooald  onW  have JoriMUotira  to  sxtMid  the  time  fw 
Ngiftnmit  in  tae  matter  irf  a  deed  enouted  by  an 
■mfpng  debtor  msifkint  witUn  the  t^^ji^  dis- 


\prr. 

trict.  I  must  thai  decline  to  dismiss  the  petition 
for  adjodication  in  hsnkrupb^,  the  tmst  deed  not 
having,  as  I  think,  been  duly  registered  within  the 
meaning  of  tbe  199th  clause  of  the  Bankruptcy  Act 
1861,  the  time  for  registraticKi  not  having  been  ex- 
tended by  the  proper  court  within  the  8rd  and  8th 
sections  of  tbe  Bankruptcy  Amendment  Act  1868. 
Tbe  trustee  having  intimated  an  intention  to  appeal, 
for  which  I  am  desirous  of  affinding  every  focui^, 
I  will  poB^one  the  (dioioe  ot  assignees  to  aUde  tbe 
event,  and  meanirtdle  resave  the  question  v£  costs. 


0017IIT  FOB    DITOBCS  AND  KATBI- 
KONZAli  0ATX8BS. 
Beported  br  W.  Lnoasso.  Ehj.,  Bsnrktef^t  lwr. 

e  and  20. 
CBefore  Lord  Pshzutob,  J.  O.) 

MuMBTV.  MmiBT. 

DitMttOitM  lait — AUmomf  ptTukntt  lite — No  antver  io 
petition — Bt^Kmdtnft  cc^mctly  provtd  by  qffidavit — 
/Vuetios. 

In  a  case  whtre  the  kudxmd  had  Jiled  no  ctntwer  to  his 
wiKs  petition  for  atimont/,  the  court  to  aaoe  es^pente 
allowea  the  wife  to  prove  the  hugbamfa  facuittes  Inf 
ajffidavite ;  but  it  required  that  the  ha^iand  ahoiud 
have  mtice  of  theJiHng  of  the  affidavits  eerved  on  Ami, 
and  alto  of  iht  motion  to  oak  fir  tdimoi^  tpon  (Asm. 

Tbe  wife  in  this  sidt  petitioned  for  a  jotidal 
separation,  and  tbe  husband,  who  is  a  quack 
doctor,  at  Hull,  did  not  answer.  A  petition  for 
alimony  was  filed,  in  which  the  wife  stated  that  her 
husband  was  earning  an  income  of  250^  a  year 
from  his  business,  and  to  tiiis  petition  the  husband 
filed  no  answer. 

Sfoahe)f,  for  the  petitioner,  moved  the  court  Ux 
leave  to  prove  the  niuband's  income  by  affidavits, 
on  the  ground  that  the  cost  of  bringing  witeessei 
from  Hull  woold  be  oonsldnable,  and  that  she  bad 
no  means  of  her  own  to  defr^  the  e^^ense. 

Lord  Fbszaxcb,  J.  O. — I  think,  in  order  to  save  tile 
expense  <A  bringing  up  witnesses  from  tbe  other 
end  of  the  country,  the  motion  should  be  granted. 
Bat  vou  must  give  notice  to  the  respondent  that 
you  have  filed  affidavits  in  the  registry  where  be 
can  see  them,  and  also  that  you  intend  to  ask  ibm 
court  to  allot  alimony  upon  tliem. 

Snbsequently,  affidavits  were  filed,  and  on  July 
20tii  alimony  pendente  Ute  was  granted  at  the  rate  of 
601  a  year. 

AttMiMiy  for  petitioner,  J.  Yarde. 

Tuetdoft  Jvfy  20. 
(Bef(»e  Lord  FmauioB,  J.  O.) 

MlLFORD  V.  HiLrOBD. 

Judicial  tmaraiUm—Wyfit  suit—Pemaaent  aUmotw 
—Qu  tot^  and  matalsiMnos  of  ekUdrm-  W  4r  zl 
Vkt.  e.&tM.86. 
Where  the  wife  had  obtained  a  decree  of  Judicial  tepara- 
tion  bg  reason  of  the  ^rota  and  proJUgatt  aduUery  of 
|A«  huaband,  thmtgh  his  father  and  auter  offered  to 
take  dtarge  of  ate  children — two  doMO^ere  aged  ten 
and  twdoe—and  to  educate  Vtem  mtoMy,  the  court 
dedmed  to  deprive  the  mother  of  thdr  aulody.  And 
in  addition  to  permanent  aHmotuf  at  the  rate  of  oiw- 
thirdof  theioint  uwoms,  nfiMeh  fAs  wife ommhutod 
nearly  hatf,  it  ordered  the  haband  to  80/.  a 
year  towardt  the  mainienance  and  education  of  the 
chiidrm. 

This  was  <^ginally  the  wife's  soit  f ar4iss(dittiQii 
of  m>riii«e  on  the  ground  ^M^'^^^V^ 


Hmnrr  v,  MmBT. 
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ud  adulterr.  It  wu  heard  in  Dec.  1866,  and  the 
wife  proved  a  case  ol  gross  aad  profligate  adultery 
i^aiott  her  busband,  but  failed  to  eBtabUdi  the 
charge  at  cruelty.  The  court  pronomiced  a  decree 
of  judicial  Mpantiioa,  vhich  vas  conflrmed  by  the 
HouNof  Lords  on  anpeal. 

The  wife  nov  applied  for  permanent  alimony,  aad 
an  allowance  for  the  maintenance  of  two  daugbten 
tiged  ten  and  twelve  years.  The  income  of  the  re- 
spondent was  reported  by  the  registrar  to  be 
660^  a  year,  and  the  sqiarate  inooaie  of  the  wife 
248i!.  a  year.  The  registrar's  report  was  not  dis- 
puted. The  father  and  sister  of  the  respondent 
filed  affidavits  stating  their  wUlingnesa  to  take 
diarge  of  Uie  children,  and  to  bring  them  up  in  a 
manner  suitable  to  their  station. 

X>r.  ^>ub  (Dr.  Trutram  with  him)  on  behalf  of 
the  petitioner,  urged  that  she  was  entitled  to  one- 
third  of  the  joint  income ;  and  that  as  no  miscon- 
duct had  been  proved  against  her,  she  was  also 
entitled  to  the  ciutody  of  the  children. 

Dr.  Dtone  (^Searh  with  blm)  submitted  that  the 
diildren  would  be  benefited  by  being  placed  under 
the  charge  of  their  grandfather,  and  that  if  the  wife 
insisted  on  retaining  them  in  her  own  custody,  she 
was  not  entitled  to  any  aUowanee  for  tiuSr  main- 
tenance. They  dted 

Manh  T.  Manh,  1  Sw.  A.  Tr.  312 ; 

Boynbm  T.  Bovnton,  1  Sw.  Jb  Tr.324;  4L.T. 

Hep.  V.  8.858; 
Whiadon  T.  WMOden,  S  8w.  &  Tr.  888  ;  5  L.  T. 
Bep.  N.  S.  138. 

Lord  Pknzahob,  J.O.— I  am  clear  in  this  case  that 
the  childmi  ou|^t  not  to  be  taken  awi^  from  tbe  wife 
and  handed  over  to  the  husband's  father,  and  for 
this  simple  reason— tiiat  the  wife  was  clearly  with- 
out blame  in  the  suit.  No  charge  is  made  against 
ber,  and  she  has  done  nothing  whatever  to  forfeit 
her  natural  rights  as  a  mother  in  the  indulgence  of 
faer  affections  in  the  possession  and  care  of  her 
ohildreu.  All  that  has  happened  in  the  case  has 
been  the  hnaband's  doing.  He  was  proved  to  bare 
Hred  a  very  profligate  life,  and  Uie  wife  has 
obtained  a  decree  ^  judicial  separation  on  the 
ground  ot  that  profligacy.  In  considering  what 
ought  to  be  done  in  regard  to  tbe  custody  and  main- 
tenance of  the  children,  the  court  always  loolu  to 
see  whose  fault  it  was  that  led  to  tbe  breakiog-ap 
(tf  the  common  home.  In  this  case  it  was  un- 
doubtedly the  husband's  fault.  Not  only  did  he  so 
act  as  to  bring  abont  the  separation,  but  his  mis- 
conduct was  such  that  the  court  could  not  possibly 
place  these  two  children,  both  <Mf  them  girl^  under 
the  control  and  supervision  such  a  man.  All 
these  cases  must  depend  on  their  circumstances.  It 
is  impossible  to  lay  down  a  princi^e  one  way  or  the 
other ;  bat  I  am  clear,  from  the  reasons  I  have 
stated,  that  the  children  ou^t  to  live  widi  their 
mother.  The  next  question  is,  whether  any  allow- 
ance ought  to  be  paid  by  tbe  husband  towards  their 
maintenance?  Looking  at  the  circumstances  I 
have  mentioned,  the  diiqoalification  of  the  husband 
and  tbe  fact  that  his  h<Hne  could  not  be  a  proper 
resort  for  his  ehildien,  and  lotting  also  at  the 
inoomei,  I  think  that  I  on^t  to  make  some  allow- 
ance. I  allot  to  the  petitioura  permanent  alimony 
at  tbe  rate  of  266/.  a  year  (one-third  of  the  joint 
income),  and  in  addition  the  respondent  must  pay 
SOL  a  year  towards  the  maintenance  ctf  thecbildren, 
both  orders  to  go  from  the  date  of  the  decree. 

Attorneys  for  petitioner,  Shtpiuard  and  Son. 

Attorneys  for  leapondenc,  Barrimmf  Baalt  and 
HaniiOK. 


[Paoa. 


OOUBT   OF  PROBATE. 
Benntad  br  W.  Lxrcvna,  Emj-.  BanWoMt-lM'. 

TWsifay,  Jm  IS. 

CBefore  Lobd  Pbmuob.} 

Wbioht  v.  BoasHs  aito  GooDXAir  (Wnrau- 
BoiHAii  intervening). 

WiU—Diu  utevttoitSffntattrt  m  prsssMS  of  aUmtim 
mtJuMtea — Stanrivittg  altntiag  m'tasss  mnwris  Jw 

other  evideme  forthcoming — Probate, 

A  tettator  made  a  wiB,  dram  bt/  a  competent  eotidttr 
from  ku  inttnietumt.  It  waa  attttUd  tUaoSaUir 
ondhiMckrk.  For  the  jmrpote  of  cht^mig  ]prAak 
in  common  form,  the  toluitor  made  an  affidaoti  ta  la 
ezectttioa  which  vaa  prtpared  by  the  other  aiteni^ 
teitneet.  The  loKdtor  died  a  short  time  afitrwardt, 
and  the  other  aitesting  witnete  then  for  the  frit  tim 
Mtated  that  the  will  had  not  been  attmted  in  Mf 
presence  of  the  deceated.  2/urt  was  no  svu/flWlfa 
other  wt^,  and  the  court,  wtda-  aU  tht  draaataneti, 
not  bang  eatUfied  with  At  eeufam  of  tkt  santny 
atteetim/  wttaes^  granted  probate. 
T.  Fearce,  of  Albion-grove,  Bamsbnry,  in  the 
county  of  Middlesex,  died  April  4,  1866,  leaving  t 
will  bearing  date  April  2, 1868,  of  which  tbe  defen- 
dants were  appointed  execntors. 

It  was  prepared  by  Mr.  C.  Bell,  n  solicitor,  boa 
the  testator's  instructions,  and  the  attesUtfcl 
clause  was  in  the  following  form ; 

Signed,  tmbUshed,  snd  deolarsd  br  Thomu  Pesrot,  a* 
testator,  u  tlie  premoe  ot  as.  ud  ui  the  presenoe  otaA 
other  (nD  beinx  presemt  &t  me  nme  time),  who  at  n 
request,  and  in  hia  TOeeenoe,  have  mfaecribod  our  nunM  ■ 
witnemei  hereto.— U.  Bbix,  aollcitor,  SB,  Bedlord-rov, 
Ltmdou ;  J.  E.  HATns.  olaA  to  Oia  sbavv-iuined  C.  BaL 

On  April  23,  1868,  the  defendants,  as  execnton, 
took  out  probate  in  common  fonn,  and  Mr.  Bdl,tlM 
attesting  witness,  who  had  prepared  the  will,  msds 
an  affidavit  as  to  tbe  execution  and  certain  iotO' 
lineatioos.  Ttut  affidavit  was  made  io  a  printed 
form,  the  body  of  wbidi  was  filled  up  by  Htynei^ 
tbe  other  attesting  witness,  and  signed  bv  Mr.  BelL 
He  died  March  17,  1867,  and  his  business  waa  taka 
by  tbe  firm  Of  Belfrage  and  Middleton.  At  tbi 
request  of  lb.  Middteton,  Haynea  drew  tbi 
following  statonent  of  the  dieumrtanoes  attenfini 
tbe  execution : 

I  Booompanled  Hr.  Bell  In  a  oab  to  Kr.  Paaree'a,  md  on 
the  street  door  bedng  opened  we  vsre  admitted  into  tH 
hoaee  bj  HkaWhipp,  and  shown  into  the  nailoar.  w* 
Pearce  waa  hrixitt  on  a  bed  in  the  front  parloar,  and  Vr. 
Bell  went  to  tne  bedside.   I  waited  in  the  back  penonr,  taa 
at  that  dlatanoe  I  obserred  what  took  place,  tbe  jer- 
loora  having  folding  doors,  which  wen  thrown  opW,  : 
and  enabled  me  to  do  io.    Hr.  Bell  flrat  read  to  tbs 
deoeaaad  or  said  somethiDg  to  him  about  a  deed  of  vo- 
cation, and  laid  it  down  on  tiie  table,  and  then  be  mdue 
wm.  Vhan  Hr.  BeU  had  flnlahed  rending  the  wOl  h* 
beckoned  to  me  to  oome  Into  the  bont  zoom,  and  m 
bell  was  rang  for  pen  and  ink.  IDm  Wbipp  answwed  ttS 
beU  (she  hi^  been  nrevioiulT  nqoeated^  Hr.  BsU 
retire),  and  prodooea  the  pen  and  Ink,  and  raised  tbeW; 
tator  np,  ana  so  held  or  sop  ported  him  while  be  axemnM ; 
tbe  will.  Having  executed  the  will  the  testator  aaak  don. 
In  the  bed  In  a  ven  equated  itete,  and  as  I  thought  in  a-, 
dvlng  atata.  and  mr.  Bell  aeemed  to  have  Hie  aune  lBpM> 
afon,  for  he  aald  to  me  on  retiring  to  the  back  room,  *  toM 
waa  a  very  near  thing."  Hlsa  Whlpp  remained  in  ut 
front  parlour,  and  waa  shortiy  afterwards  joined 
BeU.   After  waiting  in  the  lack  parlour  about  u  how,  I 
■aw  Hias  WUpp  b«it  aa  egg  and  mix  it  with  a  liquid 
■he  pat  to  testator's  mouth,  and  he  awallowed  it  a» 
appeared  to  roTiTa  a  littleu  but  not  aofldent  to  be  euaM 
to  edt  up,  and  Hlu  Whipp  tried  to  nlse  him  in 
waa  not  strong  euougb,  wbereupon  aha  summoned  >r- 
Windred  into  the  room,  who  lifted  Hr.  Feane  lalos  *; 
ting  positioD,  in  whioh  position  Mias  Whtop  KVP"?"" 
Urn,  and  Hr.  Wlndi«d  Irft  the  room.  The  testator 
reodvsd  the  pen  from  lb.  BSD  and  exoooted  the  reroAtW) 
bat  being  too  weak  to  wilta,  Hr.  BeU  direoted  me  to  gdds 
tbs  testatoa's  fcf"*.  Mid  tbs  was  oompleted.  w 

aulatr  eonssqwent  mm  Ux.  teexo^e  omttf&on,  t^Jjjf 

dssdd  moeattaOgM^vvuS^^AK^ow ^ 
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liOMDOX  juiD  KaKiH-Wnrair  Rail  vat  Bill. 


[IV  pABUAMnT. 


tea  dfNM  bifcn  Um  maenUoB  <rf  the  itflL  omMdiw  to 
'  tat  AttoataUon  o(  tlMtvlU  iB  thsmaraM  of  tlw 
[n  fce^  Mitbar  ths  wOl  aot  tho  oMd  of  mtook- 
ttaam  Bttntad  omtfl w«  ntaiBaAto  tlM  oOo*;  tar  m 

mHAti  far  had  hawi  areeiitad,  Kr.  BeU  tMatUj  autob^ 

■B  Intti  dnmnwnta  imattnatinil    lb.  Bnll  bainf  aaxloaa  to 


that  Oa  wfll  haA  Boi  besa  attaatod,  whanapoa  Kr.  BeU 
■U,  off  haadadlr.  that  it  «d  aofe  nattar,  andrBt  Kr.  BalTa 
NOMak  fcoth  tha  daed  of  ranMBtiOB  aad  the  win  ware 
rtftitia  hj  na  at  Kr.  BaII*a  oOea  la  Bedtotd.TO>ir. 

In  hi*  flnt  draft  of  ttdi  atatement  Mr.  HftyiiM 
mH  BOthing  about  the  atteatation,  either  <rf  the  will 
or  of  the  deed  of  rerocatioa,  but  when  hia  atteotion 
via  called  to  the  matter  by  a  note  in  the  mai^n  by 
ICddleton,  "Qaery,  whether  the  wUl  was  atteated 
in  the  firmt  or  back  room,"  be  then  added  the 
Anther jMUticalsra  aa  tothe  atteatation  taking  place 
in  Mr.  Bell'a  office. 

TbB  probate  granted  in  comram  form  wai  called 
in  at  the  instance  of  the  pUntiff,  and  the  defen- 
dant!— the  executor*  then  prcnioanded  the  wilL 
In  oppoaition  the  plaintiff  pleaded  that  the  will  wat 
not  dnl;-  executed  in  accordance  with  the  prOTl^ona 
of  the  atatnte  1  Vict.  c.  26. 

The  caae  was  heatd  belbre  Loid  Fcanaca  on 
Jaw  15. 

faoM,  (Dr.  SmAiy  with  him)  for  the 

plaintiff. 

Dr.  4>uU^  Q.  C.  (Dr.  Tritiram  with  Um)  tar  the 
aecntora. 

Bglhrntine,  SerjL  and  Inderxidc,  for  the  interrmer. 
Inefldallj  interested  undn  the  wilL 

H^nea,  the  lanrinng  attesting  witneia,  waa 
tdU,  and  gave  the  aame  aoconnt  of  the  execution 
■thit  oontained  in  his  afBdavit.  In  croes-ezamt. 
hHh  be  atated  that  be  had  witiwaaed  other  wills, 
ill  Am  Mr.  BeU  waa  a  gentleilun  of  great  expe* 
I  in  each  boainess. 


Iiotd  PwzAHCB. — The  will  in  qoestion  was  made 
hr  tha  tesutor  <m  the  2nd  1868,  la  the 

■wacnee  ^  an  attorney  and  hu  cleiL  It  waa 
enwn  by  the  attorney,  a  gentleman  of  large  prao- 
tice  and  fcwty  yeara'  experience,  it  was  copied  by 
Ua  dark,  and  it  has  a  perfect  attestation  claoae. 
So  ^  aa  presomptuMi  is  concerned,  prima  foot  there 
eonld  not  be  a  strmiger  case  opm  which  the  court 
wvrid  nopn^ly  presume  that  the  will  waa  duly 
eieeuteu.  But  the  matter  does  not  end  ther^ 
tieauii,  after  the  death  of  the  testator,  an  BflUavit 
was  drawn  out  by  Mr.  Bell  to  swear  to ;  the  written 
beta  of  it  were  fllled  in  ttie  clerk,  and  the  facta 
10  lUed  in  by  him,  conpled  with  the  printed  matter, 
npesented  that  the  will  was  duly  executed— that 
it  waa  aigned  by  the  teautor  in  the  preaance  of  the 
witnesate,  and  fliat  the  witnesaes  ai^xd  in  his  pre- 
SHwe.  The  win  waa  then  proved ;  Mr.  Bdl  died, 
aad  two  or  three  daya  after  hia  death  Mr.  Middleton, 
lAoae  poaition  in  the  matter  I  do  not  know,  bnt 
yAo  was  then  the  employer  of  Haynes,  asked  lilm 
to  make  a  statement  in  writing  of  the  circnnutanoes 
■der  whidi  tha  will  was  executed ;  and  tberenpoD 
l^nca  Made  the  atatement  whidi  now  lies  benwe 
M  [His  Lwdshlp  lead  the  statement  and  con- 
tinaMll  This  statement  haTing  been  made,  and 
lb.  lUddleton  obserring  that  nothing  was  said 
about  the  atteitation,  put  tfais  qneiT  in  pencil, 
"  Vaa  the  will  attested  in  the  front  or  back  room  ?  " 
Inked  Haynea  whether  he  bad  told  anyone  as  to 
fts  defect  IB  the  attestation,  because,  if  be  had,  it 
tBight  hare  come  to  Bfr  Hiddleton's  ears,  and. 
n^bt  haTe  led  liim  to  make  this  inquiry ;  bnt  it 
Wean  tiiat  Haynea  had  noTcr  menti<med  it  to  any- 
mtr,  and  therefore  the  query  by  Mr.  MUdMon 


was  rather  a  curious  one.  It  may,  howerer,  hare 
been  a  perfectly  proper  Inquiry,'  and  the  court 
is  not  disposed  to  plaea  nndi  reliance  fu  It. 
The  query  was  put  down  and  aoswerad,  anA 
when  in  the  witness-box,  Mr.  Haynes  repeated 
tlie  story.  Now,  I  think  too  much  has  been 
said  about  his  coming  here  with  a  fraodnl^it. 
denre  to  conoeal  the  truth.  There  is  another,  and, 
as  I  thiuk,  a  more  proper  question  to  ask,  namely,, 
whether  the  court  can  rely  altogether  upon  hi* 
memory  in  tbia  matter.  Tliere  was  a  deed  to  be- 
signed  as  well  as  the  will.  Mid  he  may  have  mixed 
up  the  two  things,  and  so  satisfied  himself  thit- 
the  will  was  not  attested  in  the  presence  of  the 
deceased,  when  the  circumstance  may  hare  occurred 
only  in  the  case  of  the  deed.  The  presumption,  as  I. 
haTe  said,  is  in  farour  of  the  will,  llie  presnmp- 
lionisof  course  capable  of  beiogrebntted;  but  when 
two  persons,  one  of  them  a  professional  man  of  large- 
exptnience,  who  well  uiuerstood  wbat  the  law- 
required,  hare  signed  an  attestation  clause  dol^ 
worded,  the  court  ought  to  hare  the  strongest  eri- 
deooe  to  induce  it  to  beliere  that  the  statemoit  in 
the  claose  is  not  iroe.  Nothing  would  tend  more- 
to  greater  uncertainty  in  the  {voring  of  wills  than 
tbe  contrary  practice,  and  the  consequence  i^  that 
where  there  is  a  duly  worded  attestation  clause^ 
the  court  ia  always  In  the  habit  of  presuming  a» 
laigely  as  possible  in  faronr  of  the  due  execution  of 
the  ioitmment.  The  proof  of  tbe  due  execution 
lies  upon  those  who  set  up  the  will,  and  when  tbe 
two  attesting  witnesses  come  and  swear  that  the 
will  was  not  duly  executed,  and  there  is  no  evidence 
the  other  way,  the  court  has  nothing  upon  which  to 
tde  its  stand  in  maintenaoce  of  the  presampiioo. 
That  was  the  case  in  Ooft  r.  Crofl,  34  L.  J  ,  N.  S., 
44,  F.  &  M. ;  4  8w.  &.  Tr.  10.  Id  this  case  tbe 
court  has  the  eridcnce  of  only  one  witness  to  the 
fact  that  they  did  not  sign  In  the  presence  of  the- 
deceased ;  and  when  I  find  that  he  stood  b^  and 
assented  to  an  affldarit  made  by  his  fellow  vitaese 
to  the  effect  that  the  will  was  duly  executed,  and' 
also  remained  so  long  without  disclosing  the  alleged 
defect  in  tbe  attestation,  I  caooot  rely  upon  his 
recollection  of  what  took  place.  Under  all  tbe  cir- 
cumstances, I  am  not  satisfied  with  the  eridence^ 
and  I  shall  therefore  hdd  that  the  wUl  waa  well 
executed. 

Attorneys  for  plaintiff,  BmumoM  and  NiAoUom. 
AttOTtwys  for  defendants,  Btlfrogt  and  Mittdietmi. 
Attoni^  for  the  interrenant,  J*  ZV^fer. 


In  Vatliamrnt. 

Bivoctsd  tv  yaBBBBMX  OuiTOXD,  aad  PaaaaoKa  S.  Snmask 
Eaiin.,  TlariliKiiial  Taar 

COUKT  OF  BEFEREE8  OS  PRIVATE  BILLSw 

Monday,  April  19. 

(Before  Sit  £.  Colbbbookb.  M.P.,  Chairman ;  Mr. 
St.  AvBTir,  M.P.,  and  Mr.  Bukasm.) 

XxntDOiT  abd  Nohtb-Wxstbbx  Bail  wat  Bill. 

Objectiona  to  lonu  standi  of  LAscAsnm  aiii> 
Yobxshibb  Bailwat  Comfaht. 

BaUuayt — Extension  of  brimck  ahtady  mtthori$td — 
Compttitumr—S.  0.  127. 

Too  raihoay  eompamitt  cowmUd/ar  trqffh  btiwtm  (A« 
towtu  of  M.  and  B.  fAs  Asbtaes  (As  £.  oarf^T.  W. 
rmie  bang  tevtnteai,  and  byiUL.  md  Y.  raafs  mcbr 
etewitflitfit.  ln\W&lkiL.widN.  W.Co.pnmoted 
a  BiU  for  a  kraidk  wAteA  sftf^  a&oef  tKidtray 
bttmtm  fAe  tw9  lovtu,  oarf  lAqi  now  ^nposmf  fty  on 
amdbuM  BiU  te  ^ 
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pitting  a  rmo  mU,  and  nducing  the  tjutance  from 
^evmtem  to  lu-eAw  milet.  TAe  L.  and  Y.  u>er« 
allowed  a  loaii  ataxdi  agauut  the  Bill  of  1665,  and  it 
wa$  now  contended  that  their  appearance  at  that  time 
sAttt  them  out  from  of^msition  to  a  mere  prohi^ation 
of  the  broach  line  then  authorised, 

Seld,  hotcever,  that  th^  were  entitled  to  a  locus  statidi 
against  thepretent  BilL 

Id  18C5  the  Lancashire  and  Yorkshire  Bailway 
Company  were  allowed  to  be  heard,  on  the  ground 
of  competition,  agaiost  a  Bill  promoted  by  the 
London  and  Morth-Weatem  R^lway  Company  for  a 
line  called  the  Little  Hulton  Uoe,  stretching  north- 
irard  from  a  point  in  their  system  towards  Bolton. 
Parliament  hariDg  then  authorised  the  construc- 
tion of  that  line,  the  Loodoa  and  North- Western 
Company  now  promoted  an  omnibus  Bill,  which, 
amongst  other  things,  sought  to  extend  the  Little 
Hulton  line  to  Bolton,  "aia  lines  of  both  com- 
panies already  communicated  with  Bolton  and  Han- 
cheater,  but  the  distance  between  Manchester  and 
Bolton  by  the  Lancashire  and  Yorkshire  Railway  was 
ten  miles  and  t^rce  quarters,  and  by  the  London  and 
North-WcsteiD  Bailway,  via  Tyldeslcy,  seventeen 
miles.  The  proposed  extension  would  rednce  the 
distance  on  uie  promoters'  system  from  seTenteen 
CO  twelve  and  a  half  miles.  The  Itancashire  and 
Yorkshire  Railway  Company  petitioned  agiunst  the 
Bill  on  the  ground  {inter  alttt)  of  competition. 

It  was  objected  to  their  claims  for  a  locus  standi 
that  '-the  Bill  does  not  contain  any  provision  for 
taking,  using,  or  interfering  with  any  lands,  railway 
stations,  works,  or  accommodation  of  the  petitioners, 
or  for  running  engines  or  carriages  upon  or  across 
tlie  same,  or  for  granting  other  facilities  over  or  in 
respect  of  the  t^way  of  the  petitioners ;"  that  it  did 
not  allege  any  ground  of  competition  which  eotitJed 
the  petitioners  to  be  heard  ;  that  the  powers  sought 
by  the  Bill  did  not  alter,  {vejudice,  or  aflFect  any 
property,  right,  or  interest  of  the  petitiooers,  and  if 
otherwise  were  not  such  as  entitled  the  petiUoners 
to  be  heard  against  the  Bill. 

Pope,  Q.  C.  for  petitionerB. — The  principal  traffic 
between  Bolton  and  Manchester  ie  now  carried  on 
the  Lancashire  and  Yorkshire  line.  The  Londou 
and  North-Western  Bulway  now  competes  with  ut 
for  the  BoltOD  traffic,  and  on  that  ground  we  were 
allowed  a  hcut  standi  against  their  LitUe  Hulton 
line.  lu  committee,  however,  the  London  and  North- 
western met  our  case  by  saying  it  would  be  time 
enough  to  object  to  their  running  direct  to  Bolton 
vben  they  proposed  to  do  so.  If  tlie  petitioners  hod 
a  locus  Mtaam  against  the  LitUe  Hulton  branch  when 
it  stopped  short  of  Bolttm,  &  fortiori  they  have  a 
iocus  standi  when  the  line  is  to  be  extended  to 
Bolton. 

Merewether,  Q.  C.  for  promoters. — There  is  no 
scintilla  of  a  cose  for  a  locus  standi  on  the  ground  that 
we  take  or  use  any  lands  orworks  of  the  petitioners, 
who  claim  upon  the  ground  of  competition  alone. 
Standing  Order  127  no  doubt  gives  ttw  court  the 
largest  discretion  to  admit  parties  on  that  ground. 
But  here,  if  the  petitioners  have  any  complaint  to 
make  as  a  competing  line,  they  had  an  opportunity 
of  making  it  when  the  Bill  for  the  Little  Hulton 
branch  was  passed.  That  authorised  line  carried 
the  London  and  NorUi- Western  Company  something 
like  half-way  on  the  more  direct  road  to  Bolton,  and 
we  arc  merely  propping  to  prolong  a  line  upon  which, 
as  the  petitioners  admit,  the  question  of  competition 
was  fought ;  the  fact  being  that,  when  in  committee 
in  18ti5  we  were  charged  with  an  intention  to  go  to 
Bolton,  we  answered  through  the  mouth  of  our 
witness,  Mr.  Cawkwell,  that  we  had  a  right  to  go 
there.  Competition  between  the  two  companies  for 


[Ix  PAamMxn. 

the  Bolton  traffic  exists  already  upon  lines  nmr 
conatrocted ;  and  tbat  being  eo,  have  we  not  a  right 
to  shorten  oar  distance  from  Bolton  without  new  . 
opposition  from  the  petitionm  ? 

Locus  standi  aUotoed. 

Agents  for  petitioners^  Z>ysoii  and  Co. 

Agents  for  Bill,  Shsrwood  and  Co. 

Sdhdbb  Haxbodb  Bn.u 

Objectiiuu  to  loew  MtaneU  of  CabBDOxux  Bulwit 
CoKPAirr. 

Harbour  works — Interference  with  railwca/ — Landsumtr 
— Temporary  occupation  of  land — Railtoa^  Clam 
Consolidation  Act  1815. 

A  temporary  oeag>ation  of  land  Ay  the  promoter!  oj  a 
Bia  for  the  purposes  of  Oieur  undertaking,  gitts  ts 
petitioners  against  thB  Bill  no  right  to  a  loaa  stojnS. 

Thus,  where  the  Harbour  Board  of  D.  proposed  a 
ten^OTKiru  occupation  of  land  within  certain  specified 
limts,  which  included  the  petitioners'  line  of  railwag: 

Held,  that  the  petitioners,  who  alleged  that  ground  tf 
opposition,  could  not  be  heard  against  the  BtU, 

The  petitioners  alleged  (infer  alia')  that  it  wu 
proposed  to  incorporate  in  the  Bill  the  clauses  of 
the  Biulway  Clauses  Consolidation  (Scotland^  Act 
1645,  with  respect  to  Uie  temporary  occupation  ol 
lands,  and  that  it  was  provided  tbat  the  llmiti 
widiln  which  the  harbour  tmstees  might  exerdss 
the  powers  conferred  by  these  clauses  should  extend 
to  200  yards  from  any  part  of  the  works  authorised 
by  the  Bill,  which  limits  would  embrace  the  peti- 
tioners' line  of  railway  along  the  greater  part  of  the 
□OTthorn  side  of  these  works. 

Tliey  farther  alleged  "  that  the  powers  given  by  tbi 
said  cianses  are  compuls-iry  and  of  a  very  exIraoiM 
character,  and  would  give  the  trustees  power,  for 
any  purpose  connected  with  the  constnietiMi  tt 
repair  of  the  works,  to  interfere  most  inconveniently 
and  most  injuriously  with  your  petitioners'  rail- 
way and  lan^ ;  and  this  power  or  interference  is 
aggravated  by  the  fact  tbat  there  is  no  time  limited 
in  the  Bill  within  vhich  the  said  works  are  to  bs 
completed,  so  that  the  trustees  will  not  only  be 
enabled  to  enforce  these  compulsoty  powers  against 
your  petitioners,  but  to  exercise  the  same  at  sny 
future  time  when  they  think  proper ;  and  your  peti- 
tioners will  never  he  safe  from  the  operations  of  the 
trustees,  however  injurions  they  may  be  to  their 
railway." 

The  focus  standi  of  the  petitioners  was  objected  to 
on  the  following  grounds:— 

1.  The  works  intended  to  be  authorised  by  tbs 
Bill  will  not  affect  or  interfere  with  any  railwayf, 
works,  or  property  belonging  to  the  petitioner*. 

2,  The  Bill  does  not  affect  or  interfere  with  any 
railway  property,  rights,  or  privileges  belonging  to 
the  petitioners. 

8.  The  Bill  does  not  alter  or  repeal  any  statutoiy 
provision  now  in  force  for  the  protection  or  beoefll 
of  the  petitioners. 

4.  The  petitioners  have  not  alleged  in  their  pe^' 
tioo  any  valid  or  sufficient  groaadis  for  being  bean 
against  the  BlU. 

ifundell,  Q.C.,  for  petitioners.— We  are  entitled  to 
be  heard  against  the  proposed  powers  for  the  teoi- 
porary  occupation  of  our  land  under  Standiog 
Order  129,  which  saya  that  "  where  a  railway  Bill 
contains  provisions  for  taking  or  using  any  part  of 
the  lands,  railways,  stations,  or  accommodatioos  of 
another  company,  or  for  running  engines  or  carringci 
upon  or  across  the  same,  or  for  granting  otbec 
facilities,  such  company  shall  be  entitled  to  to 
heard  upon  their  petition  aguast  the  preamble  and 
Digitized  by  V^OOQlC 
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oUdm  of  sneb  BilL"  By  «ect.  27  of  8  &  9  Vict, 
c  S3  (Bailwsn  Claoau  Act  (Beotland),  inoorpotated 
with  the  Bid,  the  barboor  tnutsM  oonld  actually 
nae  for  temporsry  pnrpowt  the  station  of  tlw 
Caledonian  Company,  make  roads  acron  oar  rail- 
way, and  regulate  tnmc. 

Mr.  RicKABDs. — Standing  Order  129  applies  only 
to  railway  Billi. 

Jfmd^— Incidentally  the  harbour  tnutees  are 
the  owners  of  a  railway. 

Mr.  KicEARDs.— But  you  con  hardly  call  this  a 
railway  Bill? 

Mnukll. — I  cannot  contend  for  tiiat }  bnt  then  the 
woDioteca  hare  no  right  to  incorporate  part  of  the 
Bailways  Clanns  Consolidation  AcL 

Mr.  RicKARDS.— That  la  not  an  nnnanal  conrae. 

IfioMftff.— No ;  bnt  if  the  promotera  adopt  it  they 
mnst  take  that  advantage  mm  oMrtiat. 

Hr.  BiCKAXDs.— Have  we  had  any  ease  befure 
vliere  it  has  been  held  that  a  temponuy  occnpa- 
pation  of  lands  gires  a  Jbeai  standi  f 

MuitddL — It  ia  a  new  point.  Bat  snppoae  the 
case  were  that  of  a  landowner.  Siu^,  though  the 
decided  casea  refer  only  to  a  permanent  takiiEig  of 
buida,  an  occupation  of  hie  land  for  temporary  pur- 
poaea  would  ueo  give  him  a  loaa  ttmdi. 

Clerk,  Q.  C,  for  promoters.— In  caaes  where  there 
ia  merely  a  teimtorary  occupation  for  the  purposes 
«f  the  proposed  works,  no  notice  la  given  to  the 
landowner.  The  petitioners  aay  that,  inaamuch  aa 
ve  ask  for  power  to  make  a  temponuy  nae  of  their 
land  witMn  a  certain  diatanee  tA  onr  works,  they 
have  a  fecvx  ttanH,  because  we  might  make  a  apoil- 
hank  of  their  railway,  or  crosa  their  line  by  a  level 
crosaing.  But  in  no  clause  of  our  Bill  do  we  pro- 
pose to  interfere  with  their  railway,  and  what  yon 
are  really  asked  to  do  is  to  introduce  a  new  class  of 
petitionera  and  allow  every  landowner  to  appear 
m^nat  a  bill — though  no  part  of  his  property  may  be 
sdiednled,  though  he  may  have  received  no  notice, 
and  none  of  bis  land  is  required— on  the  plea  tiiat 
his  land  ia  temporarily  affected  in  the  coustrnction 
of  a  railway  or  any  other  public  work.  In  like 
manner  any  railway  company  so  temporarily  af- 
fected would  be  allowed  to  oppose  any  other  rail- 
way Bill,  though  the  company  had  no  hem  atandi 
on  the  ground  «f  competition  of  land  taken,  or  any 
sort  of  interference. 

Hr.  ifocuxDS.— trader  the  Railway  Clanaes  Con- 
solidation Act,  if  the  prooKrtera,  in  the  conrae  of 
their  temporary  occupation  of  land,  do  anything  to 
obatmct  the  working  of  a  railway,  yon  can  apply  to 
tite  justices  and  obtain  a  summary  remedy. 

ZocHs  sfanA*  £tallintwi. 


$u)ficial  QtmmitUt  of  tfyt  ¥rtb]}  ilCouiictl. 

Beponed  by  Dohub  Eixoifobs,  Ski.,  Bairiaterat-Law. 

June  18  and  JuJg  IS. 

CPreaent:  Tlu  Bight  Hon.  Lord  Bowllt,  If  JL, 
Sir  WiLLUX  £ku,  Bir  James  W.  Coltiu^  and 
Sr  JoaBFH  NAPin.) 

DsoEGS  and  Coxpaitt,  the  consignees  of  the  cargo 
laden  in  the  ship  Kamak  (apps.)  v.  Stuart  and 
SiXFSOK,  the  legal  holders  of  a  bottomry  bond 
upon  the  ahip  KftrwAt  her  freight  and  caigo 
(reaps.) 

Tbb  Kuvax. 

Bottomry — Neetmiy  for  hi/pothecation  of  cargo — JPoa- 
tHi/ity  of  eommitmoation  with  owners— AMaaeet  of 
frtigUr-  CcmmiaaioR  for  obtmunff  barter. 


[Pair.  Co. 

A  ship,  on  a  vojfoge  from  Gudouton,  UnUed  Slates,  to 
iMerpoel,  put  uUo  Bermuda  di^dtied.  The  maMr 
wrote  to  (Ae  owners  of  the  ship  and  cargo,  and  lasaa- 
whUe,  to  avoid  dehjf  and  iou,  emamused  rtpainng 
the  lAtp,  The  repatrs  vers  eomfdeted,  and  the  master 
then,  fearing  doention  of  the  ship,  and  having  re* 
ceicea  no  replies  from  the  owners  <^  tJa  ahip  and 
cargo,  ndaed  monyF  to  p<«f  for  the  rtpairs  on  bottomry 
of  the  ship,  firnght  ana  earn.  The  lenders  wen  not 
iherepaireraof  theskip.  Inandt  bg  ihelmu&olden 
against  the  owners  of  we  cargo : 

ff eld  (affirming  the  judgment  of  the  court  behio'),  that 
the  bond  was  valid  and  bound  the  cargo. 

The  necetsitg,  which  will  validate  the  hypothecation 
of  a  cargo  bjf  bottomry^  ie  a  high  degree  of  need, 
ariting  when  cAotee  is  to  be  made  of  one  of  eetteral 
alternatives,  wtder  the  peril  of  severe  loss,  if  a 
wrong  choice  should  be  made.  And  any  combi- 
nation of  events  which  ehouid  prevent  the  comple- 
tion of  the  voyage  with  profit,  unkas  nuiney  should' 
be  obtained  by  bottomry,  would  raise  the  gueo' 
tion  whether  there  was  need  for  bottomry  in  such 
high  degree  as  to  create  a  necessity.  If,  thoagh  the 
repairs  are  complete,  yet  the  ship  cannot  leave  t&  port 
until  tha(  are  paid  for,  ilie  comfiletian  of  r^Miira  it  an 
immaterial  fact  in  eatimating  the  di^re*  of  need  for 
boOomryi. 

Titf  poaaibility  of  commmication  with  the  owners  of  the 
skip  or  cargo  mvst  be  construed  by  estimating  the  cost 
and  risk  incidental  to  the  delay  from  the  attempt  to 
make  such  communieatvm,  and  the  probahUity  of 
failure,  after  every  exertion  made. 

Adoances,  ntA  atipuhled  for  in  the  tAarter-party,  were 
obtained  by  tie  captain  from  the  charterer.  Hit 
receipt,  given  by  the  forma",  promaed  to  pay  the  said 
advances  "  out  of  the  proceeds  of  the  present  Jroghl, 

with  the  addition  of  lOl.  per  cent,  per  annum  and 
charges  for  insurance:" 

Beld  (reoeraing  the  judgment  of  the  court  below),  that 
the  auma  ohlaixed  were  advance  oj  freight  to  be  re- 
paid by  dedactiona  from  freight,  ij  earned;  and  if 
not  earned,  then  to  be  lost  by  the  charterer,  unless  he 
should  have  need  the  stipulated  prenuum  in  instaing. 

A  usage  to  establish  a  right  to  deduct  commsston  for 
obtaining  the  charter  from  the  freight  as  against  the 
holder  of  a  bottomry  bond,  must  be  distinctly  proved. 

This  was  an  appeal  from  a  decree  of  the  judge  of 
the  High  Court  of  Admiralty,  in  a  cause  of  bottomry. 

The  cirGomatanoes  out  of  which  the  appeal  arose 
were  riiortiy  aa  foUowa: 

Tba  antt  was  instituted  in  the  court  below  by  the 
reapondents,  aa  the  legal  holdera  of  a  bond  of 
bottomry  on  tiie  Kamak,  her  cargo  and  freight. 

The  bond  in  question  waa  executed  on  the  17th 
April  1667,  by  the  master  of  the  Kamak,  in  favour 
of  Mr.  John  Bluck.  The  Karnak,  which  was  a 
British  vessel,  of  267  tons  register,  was  tiien  lying 
at  the  port  of  St.  Oeo^,  in  the  island  of  Bennuda^ 
into  which  port  she  had  been  compelled  to  put  in  a 
state  of  diatress,  having  sustained  damage  whilat 
proaecuting  a  voyage  from  Galveston,  in  the  United 
States  of  America,  to  Liverpool,  with  the  cargo  in 
queation,  which  consisted  iA  cotton,  and  was  very 
Tatn^e. 

The  bond  was  given  to  secure  the  payment  to  the 
said  Mr.  John  Bhick  of  the  sum  of  2690^.  6*.  ^d. 
advanced  by  bim  to  the  said  master,  for  tlie  purpose 
of  enabling  the  Kamak  to  pursue  the  voyage,  and  a 
preminm  thereon  at  the  rate  of  per  centum, 
making  la  the  aggr^te  the  sum  of  3228/.  la  8d., 
and  was  made  payable  after  the  safe  arrival  of  tiie 
Kamak  at  liiverpool,  in  caae  certain  biUa  of  ex- 
change given  to  the  said  Mr.  John  Bluck  as  a 
collateral  security  should  not  be  paid. 

The  Kanak  proceeded  oi  'lbid  onnpletedclAf 
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TO^age,  and  arrired  safely  at  IiiTerpoal.  The  taid 
biila  were  not  paid,  and  socording  to  its  tenor  the 
bond  became  payable. 

The  appellants,  as  coniigneei  or  owners  of  the 
cargo,  entered  an  aiqiearance  and  opposed  the  bond, 
•0  far  as  r^^rdod  the  cai^o,  whicii  was  released 
«pon  bail  being  giren  by  them. 

No  opposition  to  the  bond  was  offered  by  the 
owner  of  the  Karnak;  and  the  Kamak  was  sold 
by  order  of  the  court  at  the  instance  of  the  respon- 
dents. Claims  having  priority  to  the  claim  of  the 
respondents  were,  by  order  of  the  court,  pud  out  of 
the  proceeds  of  sucli  sale,  and  the  net  proceeds  of 
such  sale,  arailable  for  the  payment  of  the  bond, 
were  reduced  to  the  sum  of  6121  9d.  By  a 
decree  made  by  the  court  below,  on  the  I2th  Not. 
1667,  the  court  pronounced  for  the  validity  of  the 
vaid  bond,  so  far  as  regarded  the  KarntJc  and  her 
freight  in  the  amount  dae  thereunder  and  in  costs. 

Under  an  order  of  the  court  below,  the  appellants 
were  ordered  to  bring  Into  court  the  freight  due  for 
flie  carriage  of  the  said  cargo.  The  total  freight 
which  became  due  at  Liverpool  for  the  carriage  of 
the  said  cargo  amounted,  according  to  the  conten- 
tion of  the  respondents,  to  the  sum  of  1356^  14«.  6d. 

Pursuant  to  such  order,  the  appellants  brought 
into  court  the  sum  of  62is^  16s.  8d.  In  respect  of 
•iich  freight,  and  they  clumed  to  retiUa  the  sum  of 
737L  19«.  8dL  made  up  ai  follows,  namely:  the 
sum  of  633^  14«.  id.  in  respect  of  an  alleged 
advance  of  freight  made  to  the  master  of 
the  Karnak  at  Galveston,  and  the  sum  of 
61/.  6i.  9d.  for  interest  and  insurance  on  the 
said  alleged  advance,  and  the  sum  of  SSL  8s.  td.  in 
respect  of  a  commisaioa  on  the  charter-party  of  the 
Karnak.  The  respondents  denied  it  to  be  the  fact 
that  any  such  advance  of  fright  had  been  made, 
and  further  contended  that  the  master  of  the  Knrnak 
had  not  any  authority  to  receive  payment  of  his 
teieht  in  advance. 

The  respondent!  by  their  petition  prayed  the 
court  below  to  praioonce  for  the  force  of  the  said 
bond,  so  far  at  regarded  the  said  cargo,  to  direct  the 
appellants  to  pay  into  court  the  sMd  sum  of 
727L  10«.  Sd.,  and  to  order  soch  sum  to  be  paid  to 
the  respondents  in  part  satisfaction  of  Uie  same 
bond,  and  to  condemn  the  appellants  (as  consignees 
or  owners  of  the  said  caigo)  and  their  bail,  in  the 
balance  which  should  then  remain  dne  on  ibe  said 
bond,  together  with  interwt  and  costs. 

The  appellants,  by  their  answer,  contested  the 
validity  of  the  bond,  so  far  as  regarded  the  cargo, 
upon  two  grounds,  viz. 1.  That  the  said  sum  of 
26901.  e».  Id.  was  advanced  by  the  sud  John  Bluck, 
not  before,  but  after  all  the  expenses  and  charges, 
in  respect  of  which  the  bond  wai  given,  had  been 
incurred ;  2.  That  the  master  had  made  default  in 
communicating  to  the  owners  or  consignees  of  the 
cargo  the  fact  of  his  being  in  want  of  money,  or  of 
the  necessity  which  would  compel  him  to  hypo- 
thecate the  cargo  if  not  supplied  with  money  ;  and 
that  thore  was  no  reasonable  ground  for  his  not 
making  such  communicaUoa  before  resorting  to 
s  bottomry  bond  on  tbo  cargo,  and  diey  further  said 
that  he  ought  even  to  have  transshipped  the  cargo 
rather  than  to  havo  hypothecated  it. 

The  defence  of  the  appellants  to  the  claim  of  the 
respondents,  to  have  the  said  sum  of  729/.  I9«.  Sd!. 
paid  into  court  for  their  benefit,  was  in  the  9th  and 
following  articles  of  this  answer,  which  were  as 
follows— 

9.  After  the  malctng  of  the  charter-party  in  the 
7th  article  of  the  petition  mentioned,  and  whilst 
the  Karnak  was  lying  at  Galveston,  and  before  she 
departed  on  her  chartered  voyage,  the  defendants 
from  time  to  time  advanced  to  the  said  master,  oo 
account  of  necessary  disbursements,  certain  moneys 
amounting  in  the  whx^  to  688£,  14s.  &f ,  and  at  the 
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respective  times  of  the  maUng  of  the  said  sdvinoes 
as  aforesaid,  it  was  agreed  between  the  sud  cbsr* 
terers  and  the  oaid  master,  as  follows  (that  is  to 
say) — ^Thafe  the  said  advances  should  be  made  and 
tuenpro  tdiifo  in  part  iMyment  of  fright,  ud  thst 
the  owner  of  the  said  vessel  aliould  in  no  cose  what- 
soever be  liaUe  to  refund  to  the  said  chorteren  the 
said  advances,  and  further  that  the  costs  of  the 
insurances  to  be  effected  by  the  said  charterer,  as 
well  as  interest  at  the  rate  of  10/.  per  ceat  per 
annum  on  the  said  advances,  should  be  also  d»- 
ducted  from  and  taken  pn  taiUo  in  part  p^mut  of 
freight. 

10.  After  the  greater  part  of  the  said  advancH 
—  (to  wit)  advances  amounting  to  the  sum  of 
696l  12s.  C<£— had  been  made  to  him,  die  laid 
master  endorsed  on  the  said  chaxter-party  a  reoeift 
of  which  the  following  is  a  copy: 

BeoeiTed  of  Uessn.  Droage  and  Co.,  of  ben,  tbe  so*  of 

S08I.  13*.  Od.  poonda  aterlinr,  whioh  I  promise  to  pv,  at 
Lirerpool,  to  Hessra.  Droegre  and  Co.,  of  Manchester,  at 
their  order,  oat  of  the  proceeds  of  the  pEeaant  freight,  with 
the  addition  of  101.  per  cent,  per  annnm  and  olui^  tot 
inaniwioe  lot  the  ahOTe-named  aum. 

(Stoned)  Oxo.  S.  Loon. 

11.  The  costs  of  insurance,  and  the  Interest  on  the 
said  advances,  as  mentioned  in  the  last  preceding 
article,  amount  to  the  sam  of  GIL  6j.  9d. 

12.  By  a  well-known  nsage^  applicable  to  tbd 
afore-moitioDed  charter-party,  the  defendants  sn 
entitled  to  deduct  from  the  freight  and  havealiea 
on  the  same  for  a  commission  on  the  said  charter- 
party  amounting  to  the  sum  of  33/.  18j.  id. 

13.  At  the  time  when  the  said  John  Bluck  nude 
the  advance  of  the  sud  sum  of  money  mentioned  in 
the  first  article  ctf  the  sidd  petition,  he  bad  notios 
that  part  of  tbe  freight  had  been  paid  in  advsne^ 
and  had  notice,  or  oould  reasonably  have  had  notice, 
of  how  much  money  had  been  advanced  as  aforesaid, 
in  part  payment  of  the  freight ;  and  also  bad, 
or  could  reasonably  have  had,  notice  of  the  charter- 
party  by  which  the  ssid  vessel  had  been  chartered 
as  af(n«said. 

The  respondents,  by  thur  reply,  alleged  as  fd- 
lows: 

1.  The  Kamak  arrived  at  Bermuda,  on  tbe  17th 
Jon.  1867,  in  a  disabled  state,  and  upon  her  so 
arriving,  her  master  applied  for  advice  to  Messrs. 
Hyland  and  Company,  the  agents  there  toi  the 
American  underwntav,  and  he  afterwards  acted  by 
thdr  advice  in  and  about  the  affain  of  the  iCanw 
and  her  cargo,  and,  by  their  advic&  surveys  were 
as  soon  as  possible  held  on  the  Kai  nak.  Very  shortly 
after  her  arrival  at  Bermuda,  the  master  of  the 
Kamak  despatched  a  letter  to  the  agenta  of  the  shi[S 
and  also  to  her  managing  owner,  at  New  Yotk, 
iaforming  them  of  the  disabled  state  of  tiab  Ksnak, 
and  that  be  should  require  funds  to  pay  for  repabi^ 
and  he,  from  time  to  time  afterwards,  as  opportunity 
offered,  made  further  commanicatlons  to  her  owners. 
He  also,  soon  after  the  said  surveys  had  been  held, 
wrote  and  sent  to  Mr.  Meek,  of  Liverpool,  with 
whom  he  had  been  directed  by  Messrs.  Droege  and 
Companr,  of  Galveston,  the  shippers  of  the  cargo 
of  the  Kantak,  to  oommunlcate,  a  letter  informing 
the  said  Mr.  Meek  of  the  state  of  the  Kamak,  the 
repairs  which  would  be  necessary  to  fit  her  for  sea, 
and  the  probable  time  it  would  Uke  to  effect  sudi 
repairs.  Tbe  said  Mr.  Meek  and  the  defendants 
were,  during  the  time  that  the  Kamak  was  being 
repaired  at  Bermuda,  in  communication  with  the 
owner  of  tbe  Sjsrnak  vfoa  the  subject  of  the  s^ 
vessel. 

2.  The  said  master  had  no  reason  to  doubt,  and 
fully  expected  that  the  owners  of  the  Kamak  would 
duly  furnish  him  with  the  funds  necessary  to  enable 
him  to  pay  for  and  discharge  all  necessary  repain 
and  expenses.  Tha  Kamak  was  making  vatn,  and 
it  was  neoenory  ^^MsufM'  ipceat  n<«@n  of 
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cargo,  uid  to  pUoe  her  on  the  patest  lUp  at  Bet- 
mnda,  and  inaamneh  a*  there  wai  bat  one  patent 
dip  at  Bermuda,  fta  the  me  of  which  Teai^  have 
to  wait  their  turn,  and  there  were  at  the  time  many 
Teasels  at  Bermuda  reqairiDg  the  use  of  the  si^d 
■lip,  the  master  of  the  Kamak  determined  to  pro- 
ceed with  the  repairs  of  the  Karnak  before  reeeiring 
any  answer  from  his  owners,  and  the  repairs  of  the 
Kanuk  were  aeoordinriy  commenced  in  the  second 
mdc  of  month  of  February  1867,  and  a  large 
portion  of  her  eai^  was  dlsdiarged  and  wardioased, 
and  she  was  put  upon  the  said  slip. 

S.  The  repairs  of  the  Kamak  were  completed,  or 
nearly  completed,  at  the  begianing  of  the  month  of 
April  1S67,  and  it  was  not  till  then  that  the  master 
(tf  the  Kamak  had  any  reason  to  expect,  or  that  he 
did  expect  that  it  woald  be  necessary  to  resort  to  a 
bottomiy  bond;  hut  in  consequence  of  his  not 
haring  recelTed  any  reply  to  his  said  communi- 
cations, he  then  found  It  necessary  to  r^se  money 
on  bottomry,  and  he  accordingly,  on  the  Hth  April 
1867,  caused  to  be  sent  to  a  great  number  of  the 
printdpal  mercantile  hoases  in  Bermuda,  and  among 
them  to  Mr.  John  Blacky  in  the  petition  named,  a 
eirealar  in  the  words  and  flgoies  following  (that  is 


St.  OeorM'B,  4tli  April,  1887. 
Or.— I  am  desiroiu  of  olrtaining  aooM.  to  d«bftr  tbe  oatfit 
nd  dislHiTaeiiwnts  of  th«  brif  f  anwfc,  of  MssMa,  H.  P.,  at 
thia  port  bono*  to  Li»erpool.  Tha  Kanak  is  saTcm  jvm 
old,  nttes  A  3  good,  Is  lo  trttrj  respect  t.  staancb,  soand 
Tonal,  ud  hu  had  ■, thoraogh xeflt  M  thlfl  porii.  Heroargo 
eonaists  of  730  balsa  of  ootton,  wttb  a  frelgbt  llat  of  about 
UOOI.,  will  be  nady  tor  sea  on  or  about  tbe  11th  inat.  I 
wili,  therafors,  be  paA  if  job  will  Inform  me  not  later  thui 
XoBdaj  nooa,  Stb  uist.,  whether  70a  will  advance  the  said 
■Boamt  to  be  ■ecnred  od  tbsmI,  oarvo,  and  freight  br  a  bot- 
tanuT  and  remoDdentia  bond,  and  n  what  nte  of  premium 
of  — iiBlm>  faitersst.— I  as*,  w,  jewr  obedient  sarrant, 

Qxo.  S.  Locks. 

4.  In  answer  to  snch  drcutar,  Tarioas  tenders 
wen  made  by  various  mercantile  firms,  and  amongat 
'tbem  was  one  by  the  said  Mr.  Block,  which  lastly- 
mentioned  tender  being  ^e  lowest,  was  accepted  by 
the  master  of  the  ^nuA^  and  thennpon  the  bond 
in  question  in  tUs  cause  was  glren. 

b.  Tbe  cargo  of  the  Kamak,  which  consisted  of 
eottoD,  was  a  Tery  valuable  one,  and  belonged  to 
Tarioas  parties.  It  had  been  shipped  at  Galveeton 
by  Messrs.  Droege  and  Co.,  of  that  place,  under 
hills  of  lading,  whereby  it  was  to  be  delivered  at 
laverpool  to  th^  order  or  to  assigns.  If  the  master 
of  the  KamtJt,  when  he  so  found  it  necessary  to 
resort  to  a  bottomry  bond,  had,  before  doing  bo, 
awaited  the  result  of  a  communication  with  either 
Galveston  or  England,  great  delay  would  have  been 
occaaioued  and  a  great  loss  on  the  said  cargo  might 
hare,  and  in  fact  nould  have  happened,  inasmuch 
as  he  could  not  have  received  an  answer  from  either 
Galveston  or  England  within  a  shorter  period  than 
between  two  or  three  months.  By  tbe  law  in  force 
at  Bermuda,  the  Karmik  was  subject  to  a  lien  in 
respect  of  the  repairs  and  advances  which  had  been 
made  and  done  to  her,  and  bad  her  master  delayed 

Gymeot  for  the  same,  the  Kamak  would  probably 
re  been  proceeded  against,  and  sold  by  and  at  the 
iostanoe  of  the  parties  entitled  to  the  benefit  of  such 
lien  before  the  master  could  have  received  any 
answer  from  the  owners  or  consignees  of  the  cargo. 
The  master  of  the  Kamak,  moreover,  did  not  know 
who  *was  the  owner  of  the  said  cargo.  Heavy 
expeises  relating  to  the  cat^o  had  already  been 
iocorred,  and  the  said  cargo  was  subject  to  a  lien 
for  the  warehouse,  and  other  expenses  thcremi,  which 
lien  would  have  been  increased  in  amouut.  The 
cotton  market  in  England  was  falling.  There  was 
reasonable  expectation  ^t  the  Karnak  and  her 
freight  wonld  be  of  a  value  sufficient,  or  nearly 
solBeient,  to  defray  tiie  whole  amount  secured  by 
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the  said  bond.  The  Kamak  left  Bermuda  for  Liver* 
pocd  on  or  about  tbe  IMi  April  1867. 

6.  The  pWntifls  deny  it  to  have  been  the  duty 
of  the  saia  master  to  tnasfer  tbe  Mdd  cargo^  aotd 
fartiuT  allege  that  he  had  not  any  o^arttuiify  of 
doing  so. 

8.  The  plaintiffs  deny  tbe  truth  of  the  state- 
ment contained  in  the  9th  lOth,  11th  and  16dt 
articles  of  tiie  said  answer. 

9.  The  i^dntiffs  deny  the  truth  of  the  statement 
oontained  in  the  18th  article  of  the  s^d  answer, 
and  allege  tiiat  the  said  John  Blnck  made  his  ad- 
vances npcm  faith  of  the  statement  contdned  in  the 
sidd  circular,  as  to  the  amosnt  of  tbe  freight  of  the 
Kamak. 

The  substance  of  the  material  evidence  is  suf- 
flcientiy  stated  in  the  report  of  the  case  and  the 
judgment  in  the  court  below. 

Pursuant  to  an  mxler  of  the  court  the  ftdlowing 

document  was  produced  by  the  appellants,  being  a 
receipt  for  the  balance  of  the  loan  by  Droege  and 
Co.  to  the  master  of  tbe  Karnak,  at  G^veston,  not 
included  in  the  receipt  indorsed  on  the  charter : 

Seceived,  Qalveaton,  Deo.  18,  18SB,  of  ICeasra.  Droege 
and  Co.,  the  amount  of  88  poimds  one  ^  ahlUinga  Britiah 
■tarilng,  besidea  tbe  amonnt  of  five  hundred  alnety-slz 
pounds  twelve  A  shllllnga  aterllng,  entered  on  the  obarter- 
part7,  thna  '«»W"g  the  total  loan  of  Droege  and  Co.  tO  la* 
the  amount  of  nx  htmdred  thirtr-two  ponadi  foartesa 
i^ngs  British  Sterling,  which  withlC/o  par  nmnwiii 
tereet  from  date,  and  the  premiums  of  insnranoe,  I  pro* 
mise  to  pay  to  the  order  ol  Ueaars.  Dro^  and  Co.,  oa 
ray  arrival  at  Liverpool,  out  of  the  proceeds  of  mv  peessat 
tralxht. 

SMI.  ISf.  8d.  entered  on  cbarter-par^. 

861. 1*.  8d.  paid  to  me  to-daj.  Quo.  B.  Locxx. 

The  cause  was  heard  on  the  18th  and  I4th  May 
1868.  The  learned  judge  of  the  court  below  took 
time  to  deliberate,  and  on  the  9th  June  1868  mode 
a  decree,  by  which  he  pronounced  for  the  validity 
of  the  said  bond,  so  far  as  regarded  the  said  cargo, 
and  directed  the  upellants  to  pay  into  court  ue 
sum  of  727i^  19«,  8a.,  and  condemned  tbe  appellant! 
and  their  bail  in  the  snm  which  remaned  due  in 
respect  of  the  said  bond,  with  i  per  cent,  per  annum 
interest  from  the  time  when  it  ought  to  have  been 
p^  and  in  the  costs  of  the  suit :  (18  L.  T.  Bep. 
N.  9.  661.) 

This  decree  was  the  subject  of  the  presrat  appeaL 

Sir  George  Honyman,  Q.  C.  and  CoAm  for  the  ap- 
pellants, contended  that  the  bottomry  bond  was  not 
valid  aa  against  the  cargo,  because  the  money  was 
not  borrowed  on  bottomry  until  all  the  chances  to 
defray  which  the  hypothecation  was  made  bad  been 
incurred,  because  a  lufficiently  urgent  need  for 
hypothecation  had  not  arisen,  and  because  a  proper 
communication  to  the  owners  and  consignees  of  the 
cargo  had  not  been  previously  made.  And  that  the 
a[^llants  were  entitled  to  make  the  said  dedncthma 
from  the  frdght,  because  the  evidence  showed  that 
there  was  an  agreement  between  the  master  and  the 
charterers  that  the  money  advanced  should  be  taken 
in  part  payment  of  freight. 

MeUish,  Q.  C.  and  Clarkaon,  for  the  respondents, 
contended  that  the  hypothecation  of  the  eaigo  was 
□ecesaary  and  pro|>er,  because,  had  the  sums  for 
repairs  not  been  paid  the  Kamiik  would  by  the  law 
of  Bermuda,  have  been  liable  to  arrest,  and  because, 
under  the  circumstances  no  previous  communica- 
tion with  the  consignees  or  owners  of  the  cargo 
was  necessary.  And  that,  as  to  the  deductions 
claimed,  the  advances  by  Droege  and  Co.  to  tiie 
master  were  advances  by  way  of  loan  on  the  security 
of  the  freight,  and  not  a  part  payment  of  freight. 

The  foUowtng  cases  and  authorities  were  cited : 
The  Sebe,  2  W.  Bob.  146  ;  4  Xo.  Cas.  368 ;  10  Jur. 
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WaUae9  v.  FfeWcn,  7  Hxm.  P.  C.  398 ; 

The  Bonaparte,  8  Moo.  P.  C.  450 ; 

The  Hambwrg,  Br.  &.  Lush.  253  ;  8.  L.  T.  Bep.  N.  S. 

175 ;  10  lb.  a06:  2  Hoo.  P.  C.,  N.  S.  288 ; 
The  lAmAt,  L.  Bep.  3  Adm.  8S4;  19  L.  T.  Bep. 

N.  S.  71 ; 
FicJts  T.  Shwid,  7  EO.  A  BL  633 ; 
£eI<Ion  T.  (7anH>fi0U.  6  Ex.  886 :  17  L.  T.  Sep. 

N.S.257; 

7^  OsnwnH,  3  W.  Bob.  212  ;  14  Jnr.  96 ; 
Bosetto  V.  Oumey,  11  C.  B.  176; 
The  Laurel,  Br.  &  Lnah.  191,  317 ;  9  L.  T,  Bep. 
N.  S.  457 ; 

The  Nwih  Star,  1  Lnslt.  45 ;  3  L.  T.  Bep.  N.  S. 
264; 

3^0  Edmond,  1  Lnsh.  57 ;  2  L.  T.  Bep.  N.  S.  196, 
521; 

The  Augusta,  1  Dod.  282 ; 
The  Aurora,  1  Wheaton,  104 ; 
1  FaraoDs  on  Shipping,  Bk.  1,  c.  6 ; 
3  Bonlay-Paty, "  Contrat  &  la.  Grosse,"  edit.  1822 ; 
Peek  Y.  Nonh  Staffordshire  Ratbvay  Company, 
S2L.J.  241,Q.B.;  8L.T.Bep.  N.  9.  768. 

Cur.  adv.  vult. 

Jufy  15.— Judgment  waidelirered  hj  Sir  William 
Erlb  : — Upon  this  appeal  tvo  questions  have  been 
rused ;  the  Unt  relating  to  the  cargo,  the  second 
to  a  part  of  the  freight.  As  to  the  cai^o,  the 
qnestion  ia,  whether  the  circumstances  in  which  the 
tnip  is  shown  to  hare  been  placed,  created  a  necessity 
ior  brpothecatiCND  ?  In  the  court  below  the  answer 
iras  u  the  affirmative ;  and,  in  his  judgment  there 
flSL.  T.Rep.  N.  S.  661),  the  learned  judge  care- 
fully examined  all  the  evidence  and  all  the  authori- 
ties in  the  Admiralty  Courts  relevant  to  the  case, 
and  their  LordBbips  now  agree  in  the  conclusion 
vhich  was  there  anived  at  in  respect  of  the  cargo, 
and  consider  that  any  detailed  examinatioa  of  the 
vrgnments  adduced  here  on  behalf  of  the  aK)^anta 
is  rendered  unnecessary  thereby ;  but  they  add  a 
reference  to  some  common  law  cases  containing 
principles  confirmatory  of  the  decision  in  the  court 
below.  In  Xfoyrf  Guibert,  6  B.&  S.  100  and  120, 
the  extent  of  the  authority  conferred  on  the  captain 

ST  his  appcdntment  to  bind  the  interest  of  the  owner 
Uier  of  the  ship  or  of  the  cargo,  and  the  principles 
on  which  the  limits  of  that  authority  are  to  be 
ascertained  are  laid  dowo  by  Blackburn,  J.  in  the 
Queen's  Bench,  and  by  Willes,  J.  in  the  Exchequer 
Chamber.  There  the  captain  of  a  French  ship  had 
bypothecated  ship,  freight  and  cargo,  and  the  owner 
of  the  cargo  sned  the  shipowner  to  Indemnify  bim 
f w  fhe  loss  occasioned  thereby,  and  It  was  decided 
that  he  could  not  recover,  because  by  the  law  of 
France  the  captain  cannot  make  the  shipowner 
liable  for  more  than  the  value  of  the  ship  and 
frdght,  and  as  the  owner  hod  abandoned  both,  he 
wms  exempt  from  further  liabilitv.  It  was  there 
laid  down  that  the  captain's  aatnoiity  is  derived 
frwn  and  bounded  by  the  municipal  law  of  a  country 
tevhich  the  ship  belongs— that  ia,  by  the  law  of 
the  flag ;  and  Willes,  J.,  delivering  Ihe  judgment  of 
the  Exchequer  Chamber,  answers  an  argument, 
founded  on  the  supposition  of  a  general  maritime 
law,  contradistinguished  from  the  municipal  law  of 
tbli  country,  by  refusing  to  recognise  the  existence 
of  a  maritime  law  in  that  sense.  In  accordance 
with  the  principle  thereby  laid  down,  their  Lordships 
consider  that  the  existence  of  the  necessity  which 
validates  the  hypothecation  of  cargo  by  bottomry 
is  to  be  ascertained  by  evidence  in  the  usual 
manner ;  and  that  the  meaning  of  the  term  neces- 
■ity,  in  respect  of  hypothecation  by  the  master, 
is  anilogooa  to  its  meaning  In  other  parts  of 
the  law.  This  meaning  baa  been  the  subject  of 
much  discussion  in  Westminster  Hall  (see  R.  v. 
Winior,  L.  Rep.  1  Q.  B.  884;  14  L.  T.  Rep.  N.  S. 
195) ;  it  has  been  described  as  a  high  degree  of 
need ;  a  need  which  arises  when  choice  is  to  be 


made  of  one  of  eemal  altematiTes  under  the  peril 
of  severe  loss  if  a  wrong  i^i^ce  shunld  be  made.  Li 
the  case  of  a  voyage  it  is  probaUy  correct  to  mj 
that  any  altemative  for  the  captain  is  better  thaa 
total  loss  of  ship  and.  cargo,  and  that  he  is  under  a 
necessity  of  cfaooiing  anoUier  alternative,  if  aoy 
should  be  poBiible;  and  in  respect  of  bottoiory,  any 
combination  of  eventa  wliitdi  would  prevait  tw 
completion  of  the  voyage  with  profit,  unless  money 
should  be  obtained  by  bottomry,  would  raise  tte 
qnestion  whether  there  was  need  for  bottomnr  in 
such  high  degree  as  to  create  a  necessity.  Thett 
remarks  are  made  in  answer  to  some  ai^menta 
offered  to  ua  fonnded  npm  cases  supposed  to 
decide  that  a  bottomry  bond  would  in  all  cases 
be  void  on  account  <n  the  absence  of  necessity 
if  the  repairs  were  completed  before  the  bond  (» 
raise  money  to  pay  for  them  was  given  or  con- 
tracted for,  or  if  there  was  no  communication  with 
the  owner  of  ship  or  cargo  before  the  bottomry  hooi 
was  given.  The  effect  of  any  such  fact  cannot  be 
appreciated  without  taking  it  in  combination  wiA 
the  concomitant  facts.  If  the  repairs  were  complete^ 
but  the  ship  could  not  leave  the  port  until  they 
were  paid  for,  the  completion  of  repairs  would  )>e 
an  immaterial  fact  in  estimating  the  degree  of  need 
for  bottomry.  If  the  creditor  could  sell  the  ehipia 
case  of  nonpayment,  the  sale  would  be  a  total  loss 
of  the  voyage  for  the  shij^  and  the  learned  countei 
for  the  appellant  failed  to  show  atfaer  any  du^  on 
the  captain  in  case  of  such  sale,  to  land,  ware- 
house, and  traneabip  the  cargo,  or  any  possibility 
thereby  to  realise  any  profit  for  the  freights.  So 
in  respect  of  communication  with  the  owner  either 
of  ship  or  cargo,  the  possibility  of  so  doing  mnit  be 
construed  by  estimating  the  cost  and  risk  ind- 
dental  to  the  delay  from  the  attempt  to  make  rack 
communication,  and  the  probability  of  failure  after 
every  exertion  should  have  been  made.  The  effect 
of  any  single  fact  upon  the  prospect  of  prosecuting 
the  voyage  with  profit  varies  in  endless  permntatiaOj 
according  as  some  other  fact  forms  a  part  of  the 
combination  of  events  which  the  captain  bu  to 
consider  in  deciding  whether  there  is  a  necesistyfor 
bottomry ;  and,  as  we  before  observed,  we  concur 
with  the  learned  judge  in  the  court  below  in 
thinking  that  such  necessity  was  shown  to  exist  in 
this  case,  although  the  repairs  were  completed 
before  any  proposal  for  the  bond  was  made  by  the 
captain,  and  although  the  attempts  to  communicate 
with  the  owner  of  ship  or  cargo  were  not  carriacl 
further  than  aj^teared  by  the  evidence.  Then  as  to 
the  second  ground  of  appeal,  relating  to  the  snma 
borrowed  by  the  captain  from  the  charterer  at  Uie 
port  of  loading,  viz.,  6822.  149.  2d.  cash  advanced, 
and  6U  6s.  9d.  interest  and  insurance  thereon,  tbe 
question  between  these  partiM  is,  whether  the  snw 
were  to  be  repidd  in  any  event  or  only  hy  dednotion 
from  the  frdgbt  if  freight  was  earned.  'Tbia  dot- 
terer,  on  signing  the  charter-party,  incurs  a  lit* 
bility  for  the  chartered  freight  which  becomes  a  ddit 
in  case  of  safe  delivery  of  cai^,  and  the  captsiii, 
for  the  shipowners,  frequently  obtMns  advances  u 
well  on  account  of  this  liability  (whether  stipnlated 
for  in  the  ehnrter-party  or  notY  as  on  tiie  pmonsl 
security  of  his  owners;  in  either  case  ttiejr  sre 
loans  ;  in  the  one  cose  they  are  advances  of  frnght, 
in  the  other  case  they  are  debts  from  tbe  borrower. 
Tbe  distinction  Is  at  times  material,  because  if  they 
are  advances  of  freight,  the  lender  has  an  tntfoiaUe 
interest  in  an  advance  which  is  to  be  lost  if  frdgiit 
is  not  earned,  but  he  has  no  such  interest  in  in 
absolute  debt.  In  the  present  case  advances  an 
not  stipnlated  for  in  tbe  charter-party,  but  vW 
obtained  by  the  application  of  the  obtain  to  tbe 
charterer,  and  both  he  and  the  charterer  state  diat 
they  were  advances  of  freight,  and  tbe  receipts  for 
the  advances  are  so  expreseed  na  tlul^^  effect  i> 
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^reo  to  those  parts  of  them  relating  to  insurance, 
thej  are  dedsiTO  to  show  that  the  sums  obtained 
-were  adrances  of  freight,  to  be  repaid  by  deduc- 
tions from  freight,  if  earned ;  and  if  not  earned, 
then  to  be  lost  by  the  charterer,  unless  he  sliould 
bare  used  the  stipulated  premium  in  Insuring.  We 
^oooaider  Bicka  v.  Shieid,  7  £11.  and  Bl.  63d,  to  be  an 
authority  for  this  construction.   Oa  these  grounds, 
AS  between  the  charterer  and  the  shipowner,  their 
Ix>rdships  come  to  the  conclusion  that  the  sums 
obtained,  viz.,  GS21.  Hi.  2d.  cash  advanced,  and 
•€U  6i .  Od.  for  interest  and  insnrnnce  thereon  ; 
together,  C94/.  Os.  lid!,,  were  advances  of  freight. 
Then  as  between  the  bolder  of  the  bottomry  bond 
mnd  the  charterer,  is  the  nature  of  the  transaction 
'duinged  ?  Doea  the  captain,  by  hypothecating  the 
•chartered  freight  to  the  obligee  in  bottomry,  give  a 
light  to  more  freight  than  he,  as  obligor,  bad  a 
right  to  demand  from  the  charterer  ?   The  learned 
counsel  for  the  respondent  adduced  no  authority  in 
.rapport  of  the  propositioQ  (hat  the  assignee  took  by 
«srigninent  what  the  assignor  had  no  title  to.  The 
•case  of  the  last  bottomry  t>ond  taking  precedence 
-of  prior  bottomry  bonds,  stands  on  the  known 
incident*  to  a  loan  on  bottomry  ;  and  no  such 
incident  has  been  shown  to  be  attached  by  known 
•coarse  of  law  to  advances  on  acooant  of  chartered 
Iiri^t.  Butf  oa  the  contrary.  In  Puson'i  Mari- 
time  Law,  America,  429,  it  is  stated  that  a  general 
hypothecation  of  fright  includes  freight  whether 
«amed  or  not,  "  provided  it  has  not  been  paid 
to  the  master  or  owner."    He  refers  to  the 
JolMf  3  W.  Bob.  170,  where  the  advance  was  stipu- 
lated'for  by  the  charter-party,  but  we  consider  that 
the  same  piineipU  amdies  to  any  bond  Jide  arrange- 
ment iritbout  fraud  for  forehand-payoient  or  dis- 
charge before  the  bottomry  is  required.  The 
ieamed  counsel  also  used  as  aa  argument  the 
policy  of  the  law  in  making  bottomry  a  good 
security,  but  it  must  not  be  made  a  good  security 
hy  violating  the  rights  of  others.    It  is  a  good 
secDiity  in  this  case,  as  the  cargo  must  pay  If  the 
prepaid  freight  is  exempt.    The  lender  on  bot- 
tomry bad  the  opportunity  for  knowing  what  ad- 
Tsnces  had  been  made  on  account  of  freight,  as  they 
■were  Indorsed  on  the  c'harter-party,  which  he  might 
have  seen,  and  there  was  no  ground  for  imputing 
fraud.    For  these  reasons,  their  Lordships  will  re- 
Gommend  that  the  judgment  in  the  conrt  below 
should  be  reversed,  in  so  for  as  it  relates  to  the  sums 
claimed  as  advances  of  freight,  and  for  interest  and 
insurance  thereon.     There  remains  the  sum  of 
33L  ISa.  id.,  claimed  as  commission  due  by  usage 
lor  obtaining  the  charter ;  and,  according  to  such 
nsage*  to  be  paid  by  deduction  from  freight,  if 
«amcd.   But  as  to  this  sum,  the  statements  in  the 
evideDce  do  not  convince  their  Lordships  that  the 
appellant  had  the  right  to  deduct  it  from  the 
fright  as  against  the  holder  of  the  bottomry  bond  ; 
Md  they  do  not  further  examine  into  the  right  to 
this  sum  because  as  between  these  parties  no  interest 
depMida  opon  the  right  thereto.   Their  Lordships 
will  therefore  recommend  to  Her  Majesty  to  affirm 
•0  much  of  the  judgment  of  the  coart  below,  as 
affirms  the  liability  of  the  appellants,  as  owners  of 
the  cargo  to  the  holder  of  a  bottomry  bond,  and 
denies  tbe  right  of  the  appellants  to  deduct  the 
sum  of  33/.  18s.  id.  from  the  freight  for  commission  ; 
and  to  reverse  so  much  of  the  judgment  as  relates 
to  the  refusal  to  allow,  as  deductions  from  the 
irdght  to  be  piid  to  tbe  respondent,  tbe  above- 
mentioned  sums  which  their  Lordships  consider  to 
have  been  advances  of  freight.   There  will  be  no 
costs  of  appeal  on  either  side. 

Judgment  varied. 
Proctors  for  the  ai^Uonts,  Fttla,  lioscoe,  Field, 
and  /VnjKts^  agents  for  T.  E.  P^eU  Liverpool. 
Proetcas  for  tbe  respondents,  WaUau  and  BM, 
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Baported  br  Hcxar  Pkat,  Esai  BsRlit«rat-L«r. 

Saturday,  Feb.  13. 
Re  Ibditbom's  Tsubt. 
Betd  maU-^OmatrnoH—Aingamat  of  pertened  ettatt 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to 
pa}]  the  rents  and  profits  thereof  to  his  toije  during  her 
life,  if  she  should  so  long  continue  his  widow, 
and  after  her  death  or  marrying  again  to  hold  the 
saiM  tn  tnul  for  all  his  children  who  should  then  be 
lioing  as  tenants  in  common,  subject  to  a  proviso  that 
it  should  be  lawful  for  fAs  trustees  for  the  time  being, 
\f  theg  should  in  their  discretion  tlunk  it  expedient  so 
to  do,  upon  the  death  or  second  marriage  of  his  said 
wife,  to  sell  his  real  estate;  ami  he  directed  the 
trustees  to  divide  the  moneys  to  arise  by  any  such  sate 
amongst  all  his  children,  who  should  be  then  living,  in 
e^uaf  shares.  During  the  lifetime  of  the  tenant  for 
life,  B.,  one  of  the  children,  assigned  all  his  personal 
estate  in  possession,  remainder  or  expectancy  to 
trustees  for  the  benjifit  of  his  creditors;  and  after- 
wards he  toc^  tlut  ben^t  of  the  Insolvent  Deotorji' 
Act,  Upon  the  death  of  the  tenant  for  life,  the 
trustees  sold  the  real  estate  under  the  power  containtd 
in  the  will: 

Held,  that  there  was  no  conversion,  and  that  the  assigns 
in  insolvent,  and  not  the  trustees  of  the  eomposition- 
deed,  was  entitled  to  H.'s  sh<a-e  of  the  proceeds  of 
the  sale  qf  the  real  estate. 

This  was  a  petition  by  the  trustees  of  a  composi- 
tion-deed for  payment  to  them  of  a  certain  fund, 
which  bad  been  paid  into  court  under  tbe  foUowiog 
ciroomstances. 

Thomas  Ihbitson,  by  his  wUl,  dated  the  ISth  Jan. 
1840,  after  directing  that  his  debts  and  funeral  and 
testamentary  expenses  should  be  paid  by  his  exe- 
cutors out  of  his  personal  estate,  devised  all  his  real 
estate  to  trustees  upon  trust  to  pay  unto  bis  wife 
Jane  Ibbitson  the  rents  and  profits  thereof  daring 
her  life,  if  she  shonld  so  long  continue  his  widow, 
and  from  and  after  her  decease  or  marrying  agua 
the  said  testator  declared  that  the  said  trustees  and 
their  heirs  should  stand  possessed  of  the  said  real 
estate  in  trust  for  all  his  children  who  should  be 
then  living,  and  their  respective  heirs,  as  tenants  in 
common,  subject  to  the  proviso  for  the  sale  and  dis- 
position thereof  thereinafter  contained.  And  the 
testator  bequeathed  all  his  pmonal  estate,  stock- 
in-trade  excepted,  to  his  trustees  upon  tbe  some 
trusts  as  bis  real  estate.  And  as  to  his  stock-in- 
trade  he  gave  tbe  same  to  his  trustees  upon  trust  to 
sell  the  same  as  soon  after  his  death  as  convenient, 
and  to  place  out  tbe  money  to  arise  by  the 
sale  thoeof,  togethra  with  any  other  moneys 
which  be  might  die  entitled  to,  and  which 
should  not  be  required  for  the  payment  of 
hia  debts  or  funeral  or  testamentary  expenses 
upon  good  and  sufficient  security,  and  to  pay 
the  interest  thereof  to  his  said  wife  during  her 
life  in  case  she  should  so  long  continue  his  widow, 
and  from  and  after  her  decease  or  marrying  again, 
upon  trust  to  pay  a::d  divide  the  said  principal 
money  so  to  be  placed  out  at  interest  unto  and 
amongst  all  his  children  who  should  be  then  living, 
in  equal  shares.  And  he  thereby  declared  that  in 
case  of  the  death  of  any  one  or  more  of  his  children 
before  the  death  or  marrying  agun,  as  the  cose 
might  be,  of  his  said  wife,  Ieaving/lamu|iNwof 
his,  her,  or  tbeir  body  9C;inqNi^Ksi@v^twa 
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mod  ia  soch  caw  the  trustee!  for  the  time  being 
frf  his  will  dunild  stand  poueased  of  that  part  or 
■hare  of  his  said  real  ana  poional  estates  and  pre- 
mises  wherein  each  auch  deceased  child  woald,  if 
liring,  hare  been  entitled  as  aforesaid,  upon  tmst 
for  die  issue  of  such  deceased  child  in  manner 
thoein  mentioned.  And  it  was  thereby  provided 
that  it  shonld  be  lawful  for  the  trustees  for  the 
time  hdng  of  his  said  will,  if  they  should  in  their 
discretion  think  it  expedient  or  proper  so  to  do, 
and  of  thdr  own  proper  authority,  upon  the  de- 
cease or  second  marriage  of  his  said  wife,  absolutely 
to  sell  and  dispose  of  all  or  any  part  or  parts  of 
his  said  real  and  personal  estates  and  premises 
respectiTely ;  and  the  trustees  w«e  thereby  directed 
to  pu,  amfy,  divide,  and  apportion  tiie  mooms  to 
arise  by  ue  sale  and  disposition  itf  his  said  real  and 
pmonal  estates,  or  any  part  thereof,  after  deducting 
all  necessary  expenses  noto  and  amongst  all  his 
children  who  should  be  then  living,  in  equal 
shares,  and  the  lawful  issue  of  such  of  them  as 
should  be  then  dead  and  have  left  issuer  such  issue 
to  take  in  manner  therrin  mentioned. 

The  testator  died  on  the  6th  Hay  1840. 

In  1 808.  Henry  Ibbitson,  one  m  the  children  of 
the  testator  executed  a  composition  deed,  dated  the 
4th  March  1858,  whereby  he  assigned  his  stock  in 
trade,  furniture,  fixtures,  and  effects,  and  all  other 
the  personal  estate  and  effects  whatsoerer  and 
vberesoerer  of  him  the  said  Henry  IbUtson  in  poa> 
aestion,  ranainder,  or  expectancy  so  tmtteea  for  the 
benefit  of  his  creditors. 

In  April  1860  Henry  Ibbitam  took  the  beneflt  of 
the  Insolrent  Debtor's  Act 

The  teaUtor's  widow  died  on  the  2Srd  Oct.  1667 ; 
and  shortly  afterwards  the  trustees.  In  pursuance  of 
the  dinetiona  contained  in  the  will,  sold  the  tes- 
tator*! real  estate,  and  got  in  his  oatstaodii^  per- 
eoaal  estate,  and  they  paid  into  court  under  the 
Trustee  Relief  Act,  the  sum  of  264/.  lOs.  4dL,  being 
the  amount  of  Henry  Iblntson's  share  on  the  tes- 
tator's real  and  persona)  estate. 

This  fund  was  claimed  by  tiie  trustees  of  the  com- 
position deed,  who  presented  the  present  petition 
for  payment  of  the  fund  out  of  court;  a  contrary 
claim  was  made  by  Henry  Xbbitstm's  assignee  in 
InsolTeney. 

Sottthgate,  Q.  C.  and  Bagthaice,  for  the  petitioners, 
contended  that  the  tesUtor's  real  esute  had  been 
eonTerted,  and  that  Henry  Ibbitson^  share  in  it 
came  to  Um  as  personalty,  and  passed  by  the  com- 
position-deed under  the  words  "personal  estate  in 
expectancy."  They  cited 

Hobtm  T.  JfeaU,  17  Bear.  17a 

B.  FonUr,  f«  tin  assignee  in  insolTeney ;  and 

W.  C.  Barrty,  for  the  tnuteei  of  the  will,  were 
not  called  upon* 

Lord  RomixT. — ^It  Is  clear  that  there  is  no  con- 
varalon.  The  wilt  cannot  be  considered  as  creating 
•  tmst  for  sale.  I  think  that  the  assignee  in  insol- 
veocy,  and  not  the  trustees  of  the  deed,  is  entltkd 
to  tiw  proceeds  of  sale  of  the  real  estate. 

Solicitors  for  the  petitioners.  Few  and  Co. 

So'icitors  for  the  other  pcrttes,  C.  G.  SuikM-wti ; 


Salunia^,  Mm/  29. 

lU  CoKMncui.  Bimc  Corpobatiox  or  Isrou 
AVD  ma  East; 

WiLSfiK's  GasB. 

Comptmy—CoiaTUmimrs—I*faHl  traas/ibw— Aegwst- 
eeaos. 

Shant  in  a  camptay  tsers  tnau/mred  to  a»  njaii. 
AfUr  As  attaiiud  ftvenfy-OM  a  toHdOtr  attauud  at 
tAamben  en  bt^f  of  him,  md  a  waifisr  oAer 
ptnmt  to  tfpoM  us  mtJdug  of  a  eaSs 

Held,  that  this  wa$  mt  tuch  a  diUinet  act  of  acfdtt- 
eemot  at  to  prtdnda  iim  Jrom  afterwarda  applgiag  ft 
have  hu  nam  atrvck  off  the  ^  of  eohtribiOmm  os 
the  ground  of  infancg. 

This  was  an  application  by  one  Heniy  Wilson  to 
have  his  name  struck  off  the  list  of  contributories 
to  the  above  oompaoy  In  respect  of  oertun  shares 
on  the  ground  that  he  was  an  infant  at  the  tin* 
when  the  shares  were  transferred  to  him.  Ths 
shares  were  transferred  Into  his  name  in 
1665,  and  he  was  then  an  infant,  as  he  was  born  ia 
Jan.  1846,  and  coDseciuently  did  not  attain  twenty- 
one  till  Jan.  1867.  He  was  residing  in  India  st  the 
date  of  the  transfer;  he  never  pnid  any  call  ia 
respect  of  the  shares,  and  took  no  step  to  repndlste 
them. 

On  the  28th  May  1866  an  order  waa  made  for  die 
winding-ap  of  the  company. 

The  official  liquidator  resisted  Wilson's  applies^ 
tion  on  the  ground  that  after  he  attained  twenty^ 
(me  he  had  acquiesced  in  the  trusfer.  Thefollovw 
were  the  drcnmstaooea  under  which  he  was  allegsa 
to  have  acquiesced :  At  the  date  of  the  winding^ 
order  it  was  sui^osed  that  it  woald  not  be  necesasiy 
to  make  any  further  call,  and  the  official  liqaidttoc 
made  a  report  to  that  effect  in  Nor.  1866.  Not- 
withstanding this,  a  summons  for  a  call  was  inoed 
In  the  following  August,  returnable  in  Nov.  1867. 
Wilson  had  come  to  England  in  the  latter  wt  <f 
1867,  and  in  October  of  that  year,  Messrs.  Tacksr 
and  Few,  solicitors,  attended  at  chambers  on  bebiU 
of  Wilson  and  a  number  of  other  shar^olders  of  ths 
company,  to  oppose  the  making  of  the  call,  in  wUA 
they  were  unsuccessful.  A  balance  order  was  evet- 
tually  made  against  Wilson,  who  then  took  est 
the  present  summons  to  have  his  name  remorel 
from  the  list  of  contributories. 

I 

Boadmrgh,  Q.  C.  and  7itce,  for  the  applicant,  sab* 
mltted  that  it  was  well  settled  that  an  infant  tnns* 
feree  was  not  liable,  if  he  took  steps  to  repndiiM 
his  liability  in  time ;  the  applicant  in  this  case  hsa 
taken  steps  for  that  purpose  as  soon  as  he  kne4 
that  he  was  fixed  on  the  list,  and  the  appearance 
solicitors  on  behsif  of  him  and  a  numMr  of  oM 
persons  could  not  be  hdd  to  he  an  act  of  acqniw 
cence.   They  cited 

Re  Blakely  Ordnance  Company,  Lumaden'a  coM 
19  L.T.  Bep.  N.  S.  437  ;X.  B«p.  4  Ch.  App-S 

Sir  R  Boi^nag,  Q.  C.  and  K^keteich,  for  tk 
official  liquidator,  contended  that  Wilson's  uppeU 
ance  at  chambers  by  his  solicitors  wss  a  distiof 
act  of  acquiescence,  and  that  he  had  thereby  p(1 
eluded  himself  from  applying  to  have  his  nsn 
removed  on  the  ground  of  infancy. 

Lord  KoiiiLLT.--It  ii  clear  that  there  must  bs 
distinct  act  of  acquiescence  to  render  the  aj^cd 
liable,  and  the  moe  fact  of  aolidtMrs  appearing  n 
lilm  and  a  number  of  other  persons  at  clumber*  1 
oppose  a  call  is  not  sufficient ;  probably  the  soU< 
tors  did  not  know  that  he  was  an  infant  at  the  dsl 
ot  the  transfer.  X  am  of  o[dnion  that  there  hu  n 
bew  completo  acquiescence  on  his  par^  and  tbi 
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bii  name  mast^  theref  oroi  not  be  pUced  on  the  list 
of  contribatoriM. 

Solidtor  few  the  applicMt,  F.  Bndly. 

SoUcitMi  Utr  the  offldel  liquidator,  FnJ^fiddt, 


Jvfy  U  and  15. 
ABljlkelt  Okditaxcb  Coutiist  ; 

CSBTKB*S  CaU. 

CbapORjr— Cbntrifritfor^r — Forfeiture  of  Aaret—Past 
member— List  B. — Companies  Act  1862, 9.  S8. 

C.'s  tkares  in  a  eompaMjf  teere  forfeited,  ia  conKguence 
of  mH^K^fmait  of  a  eaB,  witAin  (Ac  period  0/  em 
t/ear^tor  toUocemmtHeemeiUef  tiewiiuUi^^. 

^  fie  ertieJet  of  aeaociatton  of  tAe  eompmw  it  wa$ 
provided  that  mcA  forfeiture  shaald  inooloo  the  exttne- 
turn  of  all  interest  in,  and  all  chime  and  demandM 
agaiiut,  the  com^panj/  in  re^tect  of  the  diarea  forfeited, 
<nd  all  other  ngktt  incident  to  the  shares ;  l>ut  that 
ang  member  whose  shares  had  been  fotfeifed  should, 
wHteithstanding,  be  liabb  to  pov  to  the  eou^fani/  all 
oaBs  owing  on  wcA  Ju>n$  at  m  time  of  tuck  for- 
feiture! 

fi<U  Aat  C.  teas  liabU  to  he  placed  on  &e  Utt  of 
tontributo'ieK  at  a  poMt  menier  qf  the  eompoH]/. 

Bn^a^end  Neill'l  cuei>  L.  Bep.  4  Ch.  Afp.  26«, 

This  vas  an  application  by  the  official  liquidator 
of  the  above  company  to  have  the  name  of  a 
Hr.  Creyke  placed  od  the  list  B  a  paat  member 
of  the  compaiir  in  respect  of  certain  shares  irfaieh 
befonnerlj  held. 
The  circumstancea  of  the  case  were  as  follows : 
In  Jane  1S65  Creyke  applied  for  fort^  shares, 
vhich  were  dul;  allotted  to  him  aod  registered  in 
his  name.  A  call  wu  soon  after  made,  and  on  his 
fidling  to  pay  it,  the  shares  were  forfeited  iu  Nor. 
1865. 

By  the  articles  of  association  of  the  company  it 
was  {vorided  that,  after  one  month's  nonpayment 
of  any  call  in  respect  of  any  share,  the  board  might 
declare  the  share  forfeited  for  the  benefit  of  the 
company ;  and  also  that  the  forfeituie  of  any  share 
■houd  inTolvfl  the  extincUon,  at  the  time  of  the 
fbrfcitore,  of  all  interest  in,  and  all  cJidms  and  de- 
Baoda  agidnst,  the  company  iu  respect  of  the  share, 
ud  all  otl^  rights  incident  to  the  share  ;  but  that 
any  member  whose  shares  had  been  forfeited 
ihoDld,  notwithstanding,  be  liable  to  pay  to  the 
cotopany  all  c«lls  owing  on  anch  shares  at  the  time 
of  such  forfeiture. 

Sabsequently  to  the  forfeiture  of  his  ahares, 
Ciejke  paid  the  call,  for  the  nonpayment  of  which 
his  shares  bad  been  forfeited. 

Oo  the  28th  July  1866  the  company  was  ordered 
to  be  wound-up. 

As  it  appeared  that  the  existing  members  of  the 
ooBipaDy  were  nnable  to  satisfy  the  eontribntiona 
nqqfnd  to  be  niade  by  them  In  pursuanoe  of  the 
Companies  Act  1862,  the  official  liquidator  pro- 
ceeded to  settle  the  list  B  of  past  members  in  accord- 
uce  with  the  88th  aectiou  of  the  Act,  hence  the 
pnsent  applicaUon. 

The  liability  of  paat  members  of  a  company  is 
vtendncd  hj  Oie  88th  section  of  the  Act,  which, 
so  far  u  la  material,  la  in  the  foUowiog  words : 

bi  ttia  event  of  a  eompuir  fonoed  nndsr  this  Aet  being 
*oniia.nD,  morj  ^eaent  and  put  member  of  anch  oompmr 
■Su  be  BaU«  to  oontribate  to  the  usete  of  the  oompeoT  to 
Mimout  laffident  for  the  ptTment  of  the  debts  ud  lis- 
■UUMof  the  oompeay,  fend  the  ODtta,  ohsrgoi,  and  expenaea 
«w  vlBding-np,  aM  for  the  pftyment  of  Bach  soma  aa 
■S.MieqDind  tor  the  adjustment  of  the  rlghta  of  the 
mwOratoriea  uncoicst  theaiaelTea,  with  the  qnalificatlona 
MlDwio^  that  la  to  aiVi  U)  "^o  pMt  mamber  ahaU  be 


liable  to  contribute  to  the  aaeeta  of  the  compcmy  If  he  haa 
oeaaed  to  be  ft  number  for  a  period  of  one  josx  or  npinuda 
prior  to  the  oommenoemeut  of  the  windiug-api  (8)  No 
Mat  member  ahall  be  liable  to  coutribate  in  respect  ol  aaj 
debt  or  liabUltieB  of  the  company  oontncted  ftft«r  Ute  time 
at  which  he  ceased  to  a  member,"  ftc. 

In  his  affidavit  the  official  liquidator  deposed  that 
there  existed  debts  and  liabilities  of  the  company 
contracted  prior  to  the  time  when  Mr.  Creyka 
ceased  to  be  a  member. 

Sir  R.  Baoffallajf,  Q.  0.  and  J.  Napier  Biggin*,  for 
the  official  hquldator,  anhmitted  that  aa  Gr^ke  bad 
ceased  to  be  a  member  within  the  ■ptidoa  iA  one 
year  prior  to  the  commencement  of  the  windiog  np^ 
and  as  there  now  existed  debts  and  liabilities  of  the 
company,  contracted  prior  to  the  time  when  he 
ceased  to  i>e  a  member,  he  was  clearly  under  the 
88th  section  of  the  Act  liable  to  be  placed  on  the 
list  in  respect  of  such  debts.   They  cited 

Be  Accidental  and  Marine  Insurance  Corporation 
~-Bridger^M  ease  and  Neill's  eaee,  L.  Bep. 
Ch.  App.  286. 

Jesse/,  Q.C.  and  i^)eed,  for  Mr.  Creyke,  contended 
that  aa  he  had  afterwards  paid  the  call,  the  tights 
of  the  company  against  faim  were  altogether  extin- 
gnished  under  the  articles  of  associatloo  by  the 
forfeiture  of  the  dutrea.  The  creditors  of  the  com- 
pany had  notice  of  the  power  conferred  on  the 
directors  by  the  articles  to  declare  shaiea  forfeited 
and  fn  ^at  manner  to  release  shareholders  from 
sabseqaent  claims.   Tbey  cited 

Re  Becse  River  Silver  Mining  Compa/mi,  Sniith'g 

case,  16  L.  T.  Sep.  JX.  B.  540  ;1l  Bep- 2  Ch. 

App.60i; 

'  Re  Blaielg  Ordnance  Company,  Stocken's  ease, 

L.  Bep.  S  Ch.  App.  412 ; 
Be  BlakeiM  Ordnance    Company,  Needham't 

eoMO,  16 L.  T.  Bep.  N.  S.  472 ;  L.  Bsp.  4 Eq.lSS } 
Re  BametCt  Banking  Company,  Andrew's  cose* 

16L.T.Bep.  N.  8- 656 :  L.  Bep.  4  Eq.  458 ; 
Vevaynet  v.  Noble,  1  Mer.  530. 

-  Lord  BoHiLLT.— The  question  in  this  ease  la 
whether,  under  the  88th  section  of  the  Companlea 
Act,  Mr.  Cre;ke  is  liable  to  contribute  as  a  past 
member  to  the  assets  of  the  company.  I  am  of 
opinion  that  he  is  liable.  The  present  case  comes 
clearly,  within  the  decision  in  Bridger  and  Neilts 
easet,  Isup.),  where  it  was  held  that  forfeiture  of 
shares  does  not  relieve  a  shareholder  from  liability 
to  pay  past  calls,  and  debts  and  lUbilities  of  the 
company  which  existed  at  the  time  of  the  forfeiture ; 
and  this  is  clearly  the  effect  of  the  S8th  section  of 
the  Act.  Mr.  Creyke's  name  must,  therefore,  be 
settled  on  the  list  B.  as  a  past  member. 

Solicitors  for  the  official  liquidator,  Lewis,  SIunnM^ 
Num,  and  Longdtn. 

Solictors  for  Mr.  Creyke,  Toyhr,  Boan^  and 
Taglar. 


V.  0.  UAUNS'  OOUBT. 
Beported  bv  O.  T.  Enw^uw,  Esq.,  BarrUteMt-Lsw. 

Friday,  June  11. 

WunroOD  V.  HaKm. 

WUl—Charitg—Gi/l  /br  the  benefit  qf  the  ScotA 
kb-h — firm  Churdi — Ftealgiterian  form  of  wotsA^h— 
Cgpiis. 

A  testator,  who  died  in  1841,  his  will,  dated  in  188E^ 
after  reciting  that  it  was  in  contemplation  to  buita 
a  Scotch  kirk  for  the  perfonnance  of  the  7V(S- 
bi/ttrian  form  of  worship  in  the  island  of  Antigua, 
where  he  residai,  gave  lOOOJL  to  tmsteee  to  invest  in 
the  name  of  the  minister  and  members  of  the  kirk 
session  for  the  time  being,  and  in  all  '"^/VT'W^f^ 
ever,  the  interest  of  which  jcur  toie--Mdnf^&^U> 
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endowment  for  ihe  uce  ontf  maiAtenanca  of  avch 
viinitler  as  shmM  be  inducted  and  perfonaing  the 
sacred  offices  and  duties  of  the  Scotch  kirk  in  the  said 
island,  and  not  otherwise ;  and  if  no  such  kirk  should 
he  built  within  eight  years  from  the  date  of  his  Kill, 
then  vpon  trust  Jar  certain  persma  ben^ficiaUi).  In 
1838,  ahta-tl^  ajur  the  daU.  the  testator's  will,  a 
PrttlyteriaH  fcirk  was  ereerea,  and  toot  opened  /or 
public  tvorshtp  in  1842,  and  an  ordain^  minister  of. 
ike  Established  Oaai^  of  Scotland  was  inducted  to 
the  kirk,  but  he  retigned  his  office  in  1S43,  and  in 
1846  an  ordained  minister  of  the  Free  Church  of 
Scotland  was  appointed  by  the  coimial  committee  of 
the  Free  Kirk,  and  a  Iree  Church  minster  had  ever 
since  continued  to  perform  the  ibitiee  oj  minister  of  the 
h'rk,  according  to  the  Presbjfterian  fmn  of  ujorship; 
and  a  kirk  session  according  to  the  constitution  of  the 
Free  Church  had  been  constituted,  and  was  then  in 
existence.  There  had  not  been  in  Antigua  any  other 
Scotch  kirk  dwing  the  last  thirtv-six  gears.  The 
testator,  who  was  a  member  qf  the  EsiabtiAed  Church 
of  Seotbnd,  had  taken  great  interest  tn,  and  was  a 
Ktbsariher  to^  Vie  nAeme  far  building  the  kirk  i 

Seld,  Ata  inasmuA  tu  the  HatabUshod  and  Free 
ChvrAet  of  Seothtnd  dijf^reA  onlg  in  noltert  of 
Church  di'jc^'iM,  tht  dtaritMe  gift  did  not  fail 

Tliis  VBB  a  petition  in  tfae  cause  for  the  payment 
out  of  court  of  a  fund,  the  suit  being  for  the  ad- 
ministration of  the  estate  of  Robert  Briggs,  late  of 
the  Island  of  Antigua.  The  details  of  the  pro- 
ceedings which  had  been  had  were  extremely  com- 
plicated, but  the  only  point  to  be  argued  related 
to  a  gift  of  1 000/.  in  bia  will.  This  instnunent  was 
dated  tlw  ISth  Aug.  1838,  whaiel^  after  retsting 
that  It  was  in  contemplation  to  bnild  a  Scotch  kirk 
for  the  performance  of  the  Presbyterian  form  of 
public  worship  in  the  said  island  if  that  good  work 
should  be  proceeded  with,  and  brought  to  a  comple* 
tion,  and  a  minister  of  the  Kirk  of  Scotland  should 
be  inducted  to  such  church,  and  perfwming  tiie 
sacred  duties  of  such  kirk  in  tiie  siUd  island,  the 
testator  directed  bis  executors  and  trustees  to  invest 
in  good  and  safe  securities  on  interest  in  the  names 
of  the  minister  and  members  of  the  kirk  session 
for  the  time  being,  and  in  all  time  coming  for  ever, 
the  snm  of  1000/.  sterling,  the  interest  of  suclt  sum 
to  be  in  aid  of  an  endowment  for  the  use  and  main- 
tenance of  such  minister  at  sboald  be  inducted  and 
performing  the  sacred  offices  and  duties  of  such 
Scotch  kirk  in  the  said  Island,  and  not  otherwise. 
And  the  testator  further  directed  that  if  no  sudi 
kirk  should  be  built  within  eight  years  from  the 
date  of  that  bis  will,  then  and  in  such  case  the  said 
prindpal  sum  of  lOOOJl  should  remain  to  and  be 
part  <n  his  trust  moneys  to  be  inTested  as  therein- 
Mfore  directed. 

The  testator  died  on  tbeSrd  Hay  1841,  bia  eatate 
being  administered  in  Chancery.  By  a  certificate  of 
the  chief  clerk  dated  the  20di  Jan,  1865,  in  pur- 
suance of  an  order  of  the  24th  Not.  18u6,  it  was 
certified  that  as  to  an  inquiry  'who'  were  then 
entitled  to  a  sum  of  697/.  lis.  Sd.,  being  the  amount 
apportioned  in  reqiect  of  the  legacy  of  1000/.  be- 

Sueatbed  in  trost  for  the  benefit  t^  the  Scotch  kirk 
1  AnUgua,  it  appeared  tbat  in  1838,  shortly  afto- 
tlie  date  of  the  testator's  will,  and  while  he  resided 
in  Antigua,  the  erection  of  a  Scotch  kirk  for  the 
performance  of  the  Presbyterian  form  of  public 
worship,  was  commenced  at  the  city  of  St.  John  in 
that  island,  and  that  the  testator  took  great  in- 
terest in  it,  and  was  a  aubacriber  to  tits  scheme 
for  building  the  kirk ;  that  the  kirk  was  completed 
in  1842,  and  in  the  same  year  the  Rev.  Alex. 
Brown,  a  duly  ordained  minister  of  the  Established 
Church  of  Scotland,  was  duly  inducted  to  the  kirk 
which  was  opened  for  public  worship  on  the  9th 
Oct.  1842,  under  the  pastorship  of  Mr.  Brown,  who 
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continued  to  perform  tlie  duties  of  minister  of  the 
kirk  until  June  1843,  when  he  rosined  the  office. 
That  in  Feb.  1846  the  Ber.  George  Anderson,  who 
was  an  ordained  minister  of  the  Free  Church  cf 
Scotland,  but  was  not  an  ordained  minister  of  the 
Established  Church  of  Scotland,  was  appointed  to 
the  charge  of  the  kirk  by  the  colonial  committM 
of  the  Free  Churdi,  and  was  inducted  to  the  kirk 
and  continued  to  perform  the  duties  of  its  miDister- 
according  to  the  Presbyterian  form  of  public  wor- 
ship until  June  1860,  when  he  resigned.  That 
upon  such  resignation  the  Ker.  Peter  Mason,  who 
was  an  ordain^  minister  of  the  Free  Church  of 
Scotland,  but  was  not  an  ordained  minister  tha- 
Established  Church  of  Scotland,  was  appointed  to 
the  charge  of  the  kirk  by  the  said  colonial  com- 
mittee, and  be  continued  .to  perform  the  duties  of 
minister  of  the  kirk  according  to  tiie  Presbytaian 
form  of  public  worship  until  the  year  16o8,  wh«i  he 
resigned.  And  that  it  also  appeared  that  with  the 
exception  of  an  occasionat  tempomy  supply  the 
offioe  of  minister  of  the  kirk  eontinned  vacant  from 
the  time  of  Mr.  Mason's  resignation  until  the  2Ist 
July  186S,  when  the  Rev.  John  Smith,  who  was  a 
duly  ordained  minister  of  the  Free  Church  of  Scot- 
land, but  not  of  the  Established  Church  of  Scotland, 
was  iappointed  to  the  charge  of  the  kirk  by  the 
colonial  committee,  and  on  the  6Ui  Oct.  1S6S,  Mr, 
Smith  was  inducted  to  the  kirk,  and  had  ever  unce 
continued  to  perform  the  duties  of  minister  accord- 
ing to  the  Presbyterian  form  of  public  worship,  and 
that  a  kirk  session  of  the  kirk  according  to  the  con- 
stitution of  the  Free  Church  of  Scotland  had  been 
constituted,  and  was  then  in  existence,  tfae  minister 
and  members  whereof  were  all  members  of  the  Fieo 
Church.  That  there  was  not,  and  had  not  been  for 
the  last  thirtp'-six  years  and  upwards,  in  Antigua 
any  Scotch  kirk  for  the  performance  of  the  Presby- 
terian form  of  public  worship  other  than  the  above- 
mcntioned  kirk.  The  chief  clerk  then  certified  that 
subject  to  the  question  whether  the  ministers  and 
elders  of  the  Free  Kirk  in  Antigua  came  within  tha 
terms  of  the  gift  (tf  the  legacy  of  lOOOl,  the  then 
present  minister  and  members  of  the  kirk  session- 
of  the  said  kirk  at  the  city  of  St.  John  in  Antigua 
were  the  persons  (if  any)  who  were  tl^  entitled  to 
the  apportioned  Ugaxy. 

Vaughaa  Satdkitu,  as  r^tresenting  the  charity, 
contended  that  the  exact  description  of  minis- 
ter and  members  of  the  congregation,  only  existing 
for  a  short  period  after  the  testator's  death,  and  the 
Free  Chunsi  having  been  in  possession  ever  sincs^ 
the  eouTtmust  apply  the  fund  gfprte;  It  wasdiiBcalt 
to  understand  bow  the  trust  could  fail.  [The  Vicb-' 
CUAHCEIXOB. — In  The  Attorney- Generat  V.  Mnme, 
2  De  G.  &  S.  122,  it  was  held  that  the  Free  Churdk 
were  not  entitled.]  It  must  be  admitted  that 
the  Free  Church  is  the  only  Sootdi  dwidi- 
now  in  Antigua. 

Attomeu-QmenA  v.  MwrdoeTc,  7  VSm  445 :  1  Pa 
O.K.  A  a.  86; 

Attomey-Qeineral  v.  Buncs,  L.  Rep.  6  Eq,  574; 
18L.T.Rep.N.  3.743; 
If  there  was  no  other  authority  on  tlie  sobject  than- 
that  tiie  charity  would  take  cy  prie.  Da  ChsM  t. 
AoT,  Ambl.  228,  was  a  gift  by  a  Jew  for  an  assembly 
for  reading  the  Uw  and  instructing  the  people  in  the 
Jewish  religion,  which,  bdngillegal,  the  bequest  wu- 
applied  towards  supporting  a  [teacher  for  instruct- 
ing children  in  the  Christian  religion. 

Mu^gridge  v.  Tameell,  7  Yea.  36 ; 

Attomey-QeMrta  v.  liWncis,  W.  N,  U06, 280. 
In  the  latter  ease  there  was  a  bequest  to  m  school 
in  Virginia,  which  disappeared,  but  there  wss  a 
fund  in  court  There  wss  the  college  of  Wil- 
liam and  Mary,  however,  in  connection  with  a 
similar  school,  and  the  Master  of  the  Rolls  hdd 
it  to  be  a  proper  object  for^  the  gift,  ^t,  being 
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'ft  foreign  duuity,  no  echeme  was  directed.  Tbe 
-doctrine  of  cgprh  was  of  the  widest  pouible  appli- 
eatioa.  The  diff««DC88  ia  the  different  sections  ot 
tbe  church  in  Scotland  were  Tery  minute :  (Taylor 
Tme^  Law  of  the  Creeds  at  Scotland).  "Oa  wUi 
here  was  made  during  the  struggle  when  the 
-Oenesal  AsaemUy  of  the  Churdi  of  Scotland 
passed  an  Act  that  no  pastor  should  be  Inteoduced 
contrary  to  tbe  will  of  the  peoplsr  aud  the  establish- 
ment rescinded  that  reeolation. 

Ghsaet  Q.  C,  for  persona  interested  in  the  re- 
ddnaiy  estate,  insisted  that  the  doctrine  of  cy  pres 
had  been  carried  much  too  far.  The  words  here 
were  distinct  as  to  the  form  "  Presbyterian  form  of 
wonhip,"  and  how  could  it  be  said  that  the  Free 
■Church  form  the  least  resembled  it  ?  There  was 
such  a  diitinction  that  hnndreds  of  ministers  went 
out  upon  it.  Ailonuy-  General  r.  Bunce  (mp.")  did 
not  sf^Iy  there.  There  there  had  been  one  congre- 
gation for  seventy  years,  and  a  set  of  strangers  came 
«o  purpose  to  claim  the  legacy. 

Attonuy-Otneral  T.  WkUHy,  11  Yes.  241 ; 

Clark  T.  Taylor,  1  Drew.  642 ; 

Cherry  y.  Mott,  1  M.  &  Cr.  123. 
The  testator  here  was  a  Presbyterian  and  took 
great  interest  in  the  erection  of  a  kirk,  and  his  in- 
tention could  DOt  have  been  to  hare  glren  It  to  a 
Free  Church  congregation. 

Bevir,  for  other  parUes,  supported  tbe  same  view, 
submitting  that  the  court  would  carry  out  the  tes- 
tator's intention.  Here  the  trordt  excluded  any 
other  form  of  public  worship  than  Presbyterian. 
MoceOTcr,  the  words  **not  otherwise "  were  very 
■ittoDg\y  in  favour  of  that  view. 

G.  0.  EdtoanU  toe  partieB  in  the  lame  intmst. 

Tbe  Vics-CuiccnLLOK.— I  tUnk  if  it  is  neces- 
■ssry  the  doctrine  of  cgprhmoMt  be  applied  to  this 
esse;  I  am  not  satisfied  that  it  must  be.  The 
general  object  of  the  gift  is  distinctly  stated  by 
tbe  testator,  who,  after  reciting  that  it  was  contem- 
plated to  build  a  Scotch  kirk  if  they  could  get  land 
fnnided,  far  members  of  the  Kirk  of  Scotland,  he 
bdog  one  himself ,  directed  his  executors  and  trustees 
-  and  the  survivor  to  invest  on  good  and  sufficieat  secu- 
li^,  in  tbe  names  of  the  minister  and  members  of  the 
kirk  seasioa  for  time  being  and  in  all  time  to  come, 
1000^  in  aid  of  an  endowment  for  snch  Scotch  kirk, 
-and  not  otherwise.  That,  I  think,  means  except  in 
tiie  erent  contemplated.  The  miaisler  was  inducted, 
sad  a  Scotch  kirk  built ;  but  from  the  year  1843 
there  have  been  a  succession  of  Free  Church 
■uiniaters.  It  Is  very  possible  if  the  testator  could 
■have  f(«eseen  what  wtmld  take  [dace  he  would  have 
fnvided  far  the  nusiey  in  that  event  not  being 
giTeQatall;  bat  as  he  died  in  1841,  it  is  impos- 
^ble  to  conjecture  what  he  intended,  or  to  come  to 
the  conclusion  that  strict  Presbyterians  only  were 
to  be  the  objects  of  bis  bounty.  There  is,  I  believe, 
nttte  or  no  difference  of  doctrine  between  Presby- 
ttrisus  and  Free  Churchmen,  except  in  points  of 
■dkurch  discipline,  and  therefore  I  think,  having 
Rgird  to  the  object  the  testator  had  in  view,  the 
-exist«Ke  of  stMuetbing  which  will  carry  it  into 
^[ect  on  general  principles  is  sufficient.  As  I  said 
MWe,  if  it  should  be  necessary  to  apply  the  doc- 
trine of  Of  pro,  I  am  cleariy  of  opinion  it  must  be 
applied,  and  tbe  beoeflt  of  the  legacy  giren  to  the 
free  Choicb  rather  than  that  the  gift  should  fail 
wosetber.  It  is  not  necessary  to  go  into  the  cases 
WW  by  Mr.  Glasse.  They  are  all  quite  distingaish- 
hIb  from  the  present.  I  hod  occasion  to  consider 
then  in  the  case  of  Altonmg-  Gtntnd  v.  Biuk»  (m^).), 
ud  I  thmk  I  should  he  bound  to  hcOd  that  the 
vZfJL*'^  Teeogniied  aball  be  mlied  heie^  The 
-Rcapftoiu  Tian  wentban  foUy  ooniidered  and. 
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argued  upon,  and  there  was  a  minute  examination 
of  all  tbe  authoritiea,  and  I  came  to  the  conclusion 
that  a  Baptist  congregation  were  entitled  rather 
then  that  the  ^St  to  the  charity  should  faiL  I  did 
■0  because  between  the  Presbyt«iuis  and  Baptista 
there  is  a  general  consonance,  except  in  matters- 
of  church  discipline ;  and  so  here,  as  I  have  ob* 
served,  there  is  between  the  Free  Churchmea  and 
the  members  of  the  Kirk  of  Scotland.  On  the 
general  paramount  objects  of  tbe  testator,  therefore, 
I  am  of  opinion  that  the  charity  does  not  fail. 

Solicitors:   CMuntler  and  CrowA;   Ftaron  uoA 


V.  O.  JAMESES  OOVBT. 

Beportsd  br  W.  H.  Bxxkkt  and  R.  T.  Bodlt,  E«irs« 
BarrtBt«rB-at-Law. 

Titeadaa/,  Mayi. 

PBBLPa  V.  AmcOTT  XND  OTHESa. 

Settieme»t — CovenaiU  to  letlle  moUtg  of  iht  pn^ttrty 
aetUar  tlwtld  b«  intiUtd  toaltke  time  ofhudtatkr~ 

A  r^tast  which  hadbtm  extcaUd  2y  a  dstur  ignoroMt 
of  hit  rightSf  and  where  it  wasprooea  that  ht  had  lu 
ititention  of  rdeasiitg  such  rights,  set  aside. 

By  a  marriage  settlement  dated  in  May  1839, 
the  husband,  the  settlor,  covenanted  to  settto  one 
moiety  of  all  the  real  and  personal  estate  whidi 
he  should  be  seised  or  possesaed  of,  or  entitled  to 
at  law  or  in  eq,nity,  at  tbe  time  of  hia  decease  (sub- 
ject to  the  payment  of  a  moiety  of  hia  debts  and 
any  jointure)  upon  tbe  usual  trusts  of  a  marriage 
settlement.  One  of  these  was  whereby  the  sur- 
vivor of  the  settlor  and  his  intended  wife  would 
be  entitled  on  the  death  irf  a  Mrs.  Cherry  (the  lady'a 
mother)  to  a  life  interest  In  certain  property. 

The  hill  was  filed  by  a  Col.  W.  T.  Powell,  the 
husband,  and  tbe  trustees  of  this  marriage  settle- 
ment, agaiuat  the  executors  of  tbe  will  of  hia  wife's 
father,  W.  C.  Cherry,  and  tbe  trustees  of  a  deed  of 
conveyance  and  assignment  by  the  late  W.  C. 
Cherry,  dated  in  Sept.  1858,  ^dnst  the  trasteea 
and  beneficiaries  under  the  marriage  settlement  of 
another  daughter  of  W.  0.  Clieny,  and  the  soli- 
citor  who  prepared  that  convejraooe  and  assignmenli 
to  enforce  the  covenant  contained  in  the  flrst-men- 
tiooed  marriage  settlement. 

After  the  marriage  of  CoL  Powell  and  his  wife 
differences  had  arisen  between  them  which  terminated 
in  a  separation.  Her  faUter,  W.  C.  Cherry,  by  a 
deed  of  Sept.  1858,  in  consideration  as  it  waa  ex- 
pressed of  the  natural  love  and  affection  whidi  he 
bore  for  his  wife  and  daughters  (of  whom  Mrs.  Col. 
Powell  was  one)  granted  to  two  of  the  defeudaata 
and  their  heirs,  certun  real  estates  to  the  use  of 
the  said  W.  Cbeny  and  his  assigns,  for  life  vitJumt 
impeachment  of  waste,  and  after  bis  decease  to  the 
use  of  aaid  grantees  and  their  heirs  upon  trust,  to 
permit  said  Mrs.  Cherry  to  enjoy  the  same  for  her 
life,  and  after  her  decease  or  during  her  lifetime 
with  her  consent  upon  trust  to  sell  and  pay  one 
moiety  of  the  net  proceeds  to  such  persons,  and  for 
such  interests  as  tiie  said  Mrs.  Col.  Powell  should, 
notwithstanding  her  coverture  appoint,  and  in 
default  of  snch  ai^ointment  into  bar  proper  haadt 
for  her  separate  use. 

By  the  answers  put  in  by  the  defendants  it  wa^ 
in  fact,  admitted  that  the  object  of  this  latter  deed 
was  to  protect  the  property  therein  comprised  from 
the  trusts  of  the  marriage  settlement  of  CoL  and 
Mrs.  Powell  of  May  1889,  and  any  olainM  which  he 
or  the  plaintiffs,  the  tnp|e«bd«^Sllb@>@9l(i^ 
under.  ^' 
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Hra.  Cben7  who,  as  bef<»e  stated,  bad  a  life 
intereat  in  the  property,  died  in  May  1869. 

Much  eridence  wu  entered  into  to  Aow  that  the 
deed  of  releaK  and  aaaignment  vaa  ezecnted  by 
Col.  Powell  in  ignorance  of  hia  right*.  No  case 
iras  made  against  the  solicitor  who  had  the  prepa- 
ntionof  thia  deed. 

Kanlah,  Q.  C.  and  Fawettt  for  the  plaintiffa. 

Amphktt,  Q.  and  Cookwn,  and  W^eode,  Q.  C.  and 
£.£.  Qiq>inaii,for  the  iB^Dcipaldefendantit  contended 
that  the  plaintiff  CoL  Powell,  bad  acqiUeaoed  in 
what  had  taken  place,  and  the  release  vai  a  good 
and  Talid  release  of  all  the  tights  noder  bis 
marriage  settlement. 

E.  E.  Kay,  Q.  C.  and  W.  H.  G.  Bagahawe,  for  the 
floUdtor,  contended  that  no  case  liad  been  made 
•gainst  lum. 

TheViCB-CHVCBLLOB  said  that  the  general  law 
of  the  case  and  the  aothoritiea  showed  that  the 
plaintiffs  were  entitled  to  the  remedies  sought. 
Indeed  the  right  of  the  plaintiffa  to  the  relief  prayed 
was  not  disputed,  except  on  the  ground  tu  the 
idease  and  acquiescence.  But  it  did  not  appear 
firom  the  temu  of  the  zelease,  nor  did  the  eridence 
adduced  in  the  cause  diow,  that  CoL  Powell  was 
aware  of  the  rights  which  it  was  said  he  had 
released,  nor  that  he  had  any  intention  of  releasing 
any  such  righta.  He  was  not,  therefore,  bound  by 
the  release  which  had  been  executed,  nor  could  tlie 
defence  of  acquiescence  preralL  ^Hiere  must,  there- 
fwe,  be  tiie  usnal  decree  in  the  terms  of  the  prayer 
tA  the  bill  setting  aside  the  release  with  costs.  The 
plaintiffs,  however,  would  hare  to  pay  personally 
tbe  costs  of  the  defendant,  the  solicitor  against 
whom  tbe  unfounded  diaxges  had  been  made. 

Dtent  euemHn^. 

Sdidton,  Q.  F.  OMk;  ffeyti,  Tmiden  and  Co. 


WtdM$A^  Jime  9. 
Qbpp  v.  SIajskdib. 

utterett. 

By  a  dtedoj  dUtntail  and  re-Kltkment  of  certain  real 
ettaitt  power  was  given  to  Ute  father  and  Ma,  and  for 
tie  eon  if  he  sAwAf  earoioe,  to  mort^i^  th*  eelate 
to  mite  swA  mma  ae  mi^t  be  reqmuite  to  redeem 
eeveral  prior  mwtgagen  ! 

The  father  end  wa  exeretaed  their  joitd  power  of 
eppoiatmentf  enattng  variaiu  Aargte  .* 

7%  joa  woe  the  mirvivor,  and  As  mmigamd  the  eatatet 
to  the  plaintiffe  to  eeewre  a  tmn  of  WOi.  oA/aneed  at 
varioug  timet  to  the  grandfa^er,  fatirr^  and  son, 
dming  the  Ufetimee  of  tiie  two  forinerf  em  Ao  faith  <^ 
on  agrmient  that  thoeo  emu  SMwAf  be  oeexred  to  them 
bji  a  mortgage : 

Beld,  that  thit  mortgage  woe  a  valid  ereaUion  of  the 
power,  and  compound  interest  clawed  ae  provided  for 
bif  the  prior  charges. 

ThiswasabiU  filed  by  the  plaintiffs,  who  had  been 
solicitors  in  partnership  at  Chelmsford,  in  concur- 
rence with  other  parties  interested  in  the  question, 
to  take  the  opinion  of  the  court  aa  to  whether  a 
m<Blgage  dated  the  ISth  March  1668  was  a  Talid 
exercise  of  a  power  under  the  following  dienm- 
^  stances : 

By  a  deed  of  disentail  and  resettlement,  dated  the 
1st  Oct.  1868  certain  real  estates  in  Essex  were  con- 
Teyed  to  trustees  and  their  heirs,  subject  to  certain 
mortgages,  and  to  an  eatate  for  life  of  Aaburst 
Mi^ndie  (tbe  grandtetber},  and  to  otlur  powers, 


tV.CM. 

estates^  and  charges,  including  a  mor^;age  of  the 
6th  Sept.  1858,  to  the  use  that  Ashurst  Levis 
Majendie  (tbe  son )  should  from  and  after  tbe  deatfi 
and  failure  of  issue  of  tbe  granfather,  and  during 
the  joint  llres  of  Henry  Lewis  Majendie  (the  fathn) 
and  himself  reoeiTe  an  annuity,  and  subject  tboeto 
to  the  use  of  the  father  for  Ufe,  remainder  to  the 
uses  created  by  the  powers  of  mortgaging  thenin 
contained ;  and  subject  thereto  to  the  use  of  the  son 
for  Ufe,  without  imptttchment  of  waste,  remainder 
to  the  use  of  the  first  and  other  sons  in  tail  male 
with  remidnders  over.  The  first  power  of  mort- 
gaging was  a  power  for  the  son  and  the  father,  or 
the  son  if  he  uionld  be  the  snrrlTor,  and  after  the 
decease  of  the  surriror  for  the  trustees  to  rdse  by 
raortg^  such  sums  as  might  be  reqoialte  to  redeem 
the  mortgage  of  the  6th  Sept.  1868  and  pay  costs, 
and  that  it  should  be  lawful  for  the  son  and  the 
father,  or  the  snrriror  of  tiiem,  and  at  the  decease 
of  the  surriTors  for  the  trustees,  by  the  means 
aforesaid,  to  raise  and  levy  "  so  much  money  as 
should  be  requisite  to  pay  the  interest  and  compound 
interest  whidi  might  from  Ume  to  time  accrue  « 
become  due,"  during  the  lifetime  of  tbe  son  and  tbe 
father  or  the  aurviror,  upon  or  in  respect  of  the 
moneys  which  should  be  raised  and  levied  for  the 
purpose  of  redeeming  the  sud  mortgage  and  paying 
costs  and  tbe  coats  of  such  last-mentioned  trans* 
action,  "  all  which  moneys  so  to  be  raised  as  last 
aforesaid  should  be  paid  and  applied  in  discharge  of 
sudi  interest,  compoand  intVMt,  and  costs." 

Tbe  second  power  of  mortgaging  was  a  power  for 
the  father  during  bis  lifetime  to  mortgage  to  tbe 
extent  of  6000^  for  hia  own  benefit,  which  was  fol* 
lowed  by  a  similar  clause  as  to  raising  and  Levying 
such  mon^a  as  should  be  requisite  to  pay  com- 
pound  interest  on  the  6000/.  and  costs. 

Oa  the  6th  Feb.  1859  ti»  ion  and  father,  in  exer- 
dse  (tf  the  joint  power  of  appointment,  charged  tbe 
estates  by  way  of  mortgage.  On  the  4th  Mardi 
1850,  and  on  the  18th  Feb.  1860,  they  again  exer- 
cised their  joint  power  by  mortgaging  to  the  extoit 
of  4000^  at  4^  per  cent.  On  the  23rd  July  1861  tbe 
grudfather,  faUier,  and  son  joined  in  assigning  a 
debt  of  666011  and  interest  at  4^  per  cent.,  then  due 
on  the  indenture  ot  the  6th  Feb.  1869. 

The  faUier  died  on  tbe  6th  Jan.  1868. 

Tbe  son  being  unable  to  pay  the  interest  due  on 
the  indentures  of  1869,  I860,  and  1861,  the  requiute 
sums  were  advanced  by  tbe  pl^otiffs  on  the  faith  of 
an  agreement  that  theae  Rima  should  be  aecared  to 
them  by  a  mortgage. 

Tbe  grandfather  died  in  June  1667. 

A  mortgage  to  tbe  plaintiffs  for  600f.  was  cie- 
cnted  by  the  son  on  the  18th  March  1868. 

An  agreement  having  been  entered  into  that  these 
several  mor^ages  should  be  transferred  to  a  ptf- 
cbaaer,  be  took  an  objection  that  tbe  mvlgage  a 
tbe  18th  March  1868  was  not  a  TaUd  execntioo  of 
tbepowCT. 

Tbe  cauie  now  came  on  to  be  beard. 

AvtphUtt,  Q.  C.  and  Wickene,  for  the  pUintiffs, 
contended  that  the  mortage  was  strictly 
the  provisions  of  the  powers  conferred  by  tbe  deed 
of  disentul  and  resettlement  before  refemd  to. 

Wol^.  for  tbe  defendanta,  contended  that  it  was 
not ;  and  u^^  that  the  parol  agreement  widi  tbe 
I^alntiffs  to  secure  their  advances  by  a  nKWtgif* 
could  not  amount  to  an  eqnitaUe  exercise  of  • 
power,  and  that  if  Uiis  raor^^e  deed  wen  so  t|M» 
was  nothing  to  prevent  a  man  in  this  po"^ 
from  himseu  advancing  moneys,  and  ebaipng  ns 
eaUte  with  compound  interert  in  bis  own  famv* 

Tbe  Yice-Chabcbllob  remarked  that  that  wu 
not  tbe  case  before  the  court  ;  iriwn  it  ^puld  sritt 
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it  vonld  be  the  time  to  deal  with  it.  It  did  not 
Kppen  to  him  that  there  was  any'thiDg  illegal  in 
^Tiding  for  compound  interest,  and  he  mait  hold 
that  thii  moitgige  of  the  18th  March  vai  within 
the  power  ooomrrad  by  the  flnt  deed.  There  would 
beadecilanrtion  that  iwdi  deed  was  a  ralid  exerdse 
of  Uie  power. 

Dtene  aeeorditiff^. 
Solidton :  Pauraoiif  &uw,  and  Co.  t  DomnUe, 
I/swrvKt,  and  Co. 


iSlMtion  ¥em(on0» 

Baiwrt0d>r  r.  a  Oktiif.  B«M«MtI«r. 

TAUNTON  KLECTION  PETITION. 

J/orcA  ^  8, 4,  omf  5. 

(Before  BlaouhsHi  J.) 

AA'lKo/  Oiaodetiim  Agw^—PayiMMt  of  harritteri 
eevt  mtmejf  —  BrSierf  —  Sanainjf— OyrrupthH  hi/ 

That  txi^ad  in  fS«  Uttm  a  Cmuentative  tmd  a  Liberai 
auoeiatMi,  each  of  which  gmera^  prtxmoled  the  re* 
Urn  of  itt  own  candidate^  and  amtttd  the  ngiitra- 
tratioH  of  iu  own  supporitrM. 

Tknamagerg  of  the  ContervtUive  Attodation  havinp 
circulated  addrtuea  and  paptrt  itmud  bif  the  aandt- 
date,  will  be  prataiud  to  have  done  so  with  hit  knoio- 
hdgef  or  with  that  of  hit  agtntt,  to  at  to  conttitute 
the  acMcialWH  on  agent  of  tuch  candidate^  and  to 
Mb  kirn  nqieutUs  for  any  illegal  acU  of  itt 
maaagert. 

Ameemt  other  thingt,  the  manogert  of  the  attociatiou 
pma  5t  to  every  person  wko  claimed  it  in  retptct  of 
time  lott  in  attending  the  barritta-*t  court  at  the 
Titration.  Several  voters  claimed  and  received 
tku  amount  who  had  not  attended  the  ttmrt. 

BJd  to  be  brUtery  by  the  lUiodatioK, 

When  a  penom  hag  aetnaUf  at^nded  the  ftnttng 

barriiter  t  court,  either  became  he  waa  Mtged  to 
da  to,  or  beeattae  he  thought  he  wat  obliged  to 
do  to,  and  hat  actuulfy  bat  a  day't  time  in  attend- 
ing  there,  he  mag  be  inferred  to  haoe  taken  the  com- 
pentatiom  honeiijy  and  not  for  hit  vote.  Bat  where 
noAimg  ha»  been  dim  to  antitk  the  penot  to  the 
atoney,  the  injenmee  mat  be  that  he  toot  it  for  hit 
vole,  and  hit  nam  weadd  be  atruA  off  on  a  acntiay. 

Where  an  ataociaf  mm  or  a  perten  ia  tacitly  allowed  by  a 
tmdidate,  or  with  the  ca»£dat^»  ieaowlethe,  to  pro- 
mote hit  ^eetioHf  that  iaaome  endnux  to  maw  that  he 
ia  an  agent. 

And  Kt&erc  a  bo<fy  acts  in  aiipport  of  a  candidate,  the 
aatialance  being  a  aubttaatial  ben^t,  and  he  doea  not 
hold  Utem  off  or  repudiate  them,  he  mutt  acctpt  the 
amtequeneea,  and  be  re^naible  for  their  malpracticea. 

On  a  tcnitiny,  every  voter  who  is  shewn  to  have  been 
Cttmpted,  although  corrvpted  by  the  eppotite  aide  to 
that  on  whuh  he  voted,  and  even  though  the  bribe  be 
received  from  a  atranger,  will  be  struck  off.  The 
obieet  of  a  aemtviaf  ia  to  aicertain,  without  regard  to 
who  corrvpted  tku  man  or  that,  what  ia  the  ntcffority 
of  vneorrvpted  voters,  and  whether  there  it  a  ntoforily 
for  am/one  who  hat  not  rendered  hiatadf  by  ptraaaal 
Tniaeonduct  incapable  of  standing. 

This  waa  a  petition  against  the  return  of  Mr. 
Setjeant  Cox,  the  seat  being  claimed  for  Mr.  James. 
The  eridence  and  points  in  the  case  are  sufitciently 

noticed  in  the  judgment. 

Ballantine,  Scrjt.,  J.  0.  Griffiu  appeared  for 
the  petition. 

BedweB,  Q.C.,  and  CoBina  far  the  leepODdent 

BucKBDU^  J.— There  are  two  qoestions  raised 


by  this  petition,  toucliing  this  election.   The  first 
is,  the  assertion  in  the  petition  that  the  election  of 
Mr.  Serjeant  Cox,  who  was  returned  as  the  membes 
for  the  borough,  is  Toid,  the  conseqaence  of  which 
would  be  that  there  should  be  a  new  electltm.  The 
othw  is,  the  claim  of  the  seat  on  behalf  of  Mr. 
James,  claiming  that  he  ought  to  hare  been  re- 
turned at  the  last  election,  and  should  now  be  the 
sitting  member  for  the  borough.   The  two  mattera 
oome  on  together^  but  they  involre  different  con- 
siderations.  Upon  the  first  the  law  has  been  well 
establiahed,  that  whne  a  person  hai  been  returned 
a  Memb»  of  Parliament  for  a  constituency,  and  ife 
is  made  to  appear  that  he  has  obtained  his  seat  Iw 
any  corrupt  practice  (I  pass  by  other  matters  whicb 
are  not  relevant  to  the  present  question),  committed 
by  himself  or  bis  agents,  the  seat  which  he  ha» 
obtained  by  means  of  that  corrupt  practice  is  not 
capable  of  being  retained,  and  the  eUctiou  must  b» 
TOid,  that  being  to  a  very  considerable  extent  a 
matter  affecting  personally  the  candidate  who  has 
been  returned  (though,  of  course,  involviog  the  in~ 
terests  of  the  constitoency  alio),  depending  very 
much  upon  what  ii^  or  his  agents*  for  whom  be  is 
responilble,  have  d<me.  The  second  matter  inrolTea 
a  different  oonrideratkm.  Hie  member  who  is  re- 
turned for  any  constituency  ought  to  be  the  menip 
ber  who  is  elected  by  a  msjority  of  pure  and  unim- 
peoched  voters  who  vote  at  that  particular  election  ; 
if  anyone  failed  to  obtain  such  a  msjority,  or  (what 
comes  to  the  same  thing)  if  it  cannot  t>e  prored  that 
be  has  obtained  such  a  majority,  there  must  be  ik 
new  election ;  that  consUtueocy  must  hare  a  fresh 
choice  to  return  sudi  member  as  they  choose  fof 
the  purpose.   The  distinction,  therefore,  is  obvione- 
there ;  it  is  not  any  longer  a  matter  merely  between 
the  two  candidates,  but  it  involves  the  interests  of 
the  constituency.  The  constituency  are,  as  one  may 
say,  parties  to  the  questioUjUd  their  interests  must 
be  considered  as  well  as  tiiose  of  the  sitting  member 
and  the  candidate  who  claims  the  seat ;  it  is  necei- 
sary  in  that  case  to  see  whether  or  no  there  ia  %. 
majority  of  pure  voters,  and  accordingly,  every 
voter  who  ii  shown  to  have  been  corrupted,  must 
be  struck  off,  i<x  whomever  he  voted.  It  mattera- 
not  whether  he  was  corrupted  by  the  sitting  mem- 
ber, or  whether  he  was  corrupted  by  the  sitting, 
member's  agents,  or  by  a  stranger;  even  if  cor- 
ropted  by  the  other  side,  I  take  for  granted  ths- 
man's  vote  is  bad  ;  if  a  man  accepts  a  bribe  for  the- 
purpose  of  voting,  say  for  Mr.  Serjeant  Cox,  and 
then,  having  been  so  corrupted,  votes  for  Mr.  James^ 
his  vote  cannot  be  counted  f<w  Mr.  JameSf  anymore 
than  if  Mr.  James  himself  bad  bribed  him.  Or  vicm 
veraa  if  it  were  to  be  shown  that  be  bad  received  a 
bribe,  or  was  corrupted  by  somebody,  to  vote  for 
Mr.  James,  and  then  voted  for  Mr.  Serjeant  Co^ 
bis  vote  could  not  stand  for  Mr.  Serjeant  Cox,  and 
must  be  struck  off.  The  result  is,  that  we  have  to- 
see,  without  regard  to  who  it  was  corrupted  this. 
man  or  that,  what  was  the  majority  of  unocffiupted 
voters,  and  whether  there  is  a  majority  for  any  one- 
who  has  not  rendered  himself  by  personal  miscMt- 
duct  incapable  of  standing.   If  there  is  such  & 
majority,  that  person  should  be  declared  returned 
and  substituted  for  the  sitting  member ;  if  that 
majority  is  not  made  out,  there  muat  be  a  new 
election  in  case  it  is  shown  that  the  first  election 
is  Ti^.   That  being  so,  the  first  question  to  con- 
sider is,  whether  there  is  shown  here  to  have  beeik 
corruption  and  bribery  on  the  part  of  Mr.  Serjeant 
Cox  or  ilia  agents;  I  may  say  at  once,  there  baa. 
been  no  evidence,  and  no  ground  given  whatever,, 
for  saying  that  there  was  any  personal  bribery  or 

rirson'al  corruption  on  the  part  of  either  candidate  ^ 
pass  that  by,  taking  it  for  granted  that  they  are 
both  personally  untainted  idfMb  anything  of 
nature  of  bribuy.  The  flnt  question  tbea  Is^'  baa 
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there  been  any  corrnption  on  the  part  of  thoM  for 
whom  Mr.  Serjeant  Cox  is  responsiUe,  loch  m  to 
make  his  election,  aa  far  as  he  was  concerned,  void. 
Now,  the  great  matter  which  has  been  relied  on  has 
been  what  has  been  called  barrister's  court  money, 
and  tlie  proceedings  of  the  CoDaerratire  Asaocia- 
tiofi  in  paying  that  barrister'a  court  money;  and 
that  matter  I  divide  in  this  way.  The  first  queattoa 
is,  to  see  if  what  has  been  ahown  to  hare  been  done 
by  the  Conaerrative  Aaaodatioo  la  paying  tliat 
barrister's  court  money  was  a  corrupt  practice; 
and  secondly,  if  that  be  established,  whether  the 
relation  between  Mr.  Serjeant  Cox  and  that  Con- 
•erratiTe  Aasodadon,  ac  thoae  who  acted  but  them, 
is  such  at  to  make  him  reaponsible  for  them  as  his 
agents.   Now,  aa  to  the  first  of  these  questions,  it 
depends  entirely,  I  think,  npon  the  true  construc- 
tion of  the  Corrupt  Practices  Act  (17  &  18  Vict.  c. 
102),  H.  2,  tlie  first  part  of  the  section,  and  its 
proper  application  to  the  facts  of  the  case.  That 
«ectioD  enacts,  "  that  arery  person  who  shall, 
directly  or  indirectly  by  himself,  or  by  any  other 
peraon  on  hia  l>ehalf,  offer,  promise,  or  prcMnise 
to  proctue,  or  to  endeavour  to  procure,  to  or 
lor  any  person,  on  behalf  of  any  Toter,  or  to  or 
for  any  other  peraon,  in  order  to  induce  any  voter 
to  rote  or  refnin  from  voting,"  ia  declared  to  be 
gnilty  ct  bribery.   That  is  the  aectioo  we  have  first 
to  con^der  j  it  ia,  "  every  peraon  who  directly  or 
indirectly  by  himself"  gives  money— I  pass  by 
everything  else—"  to  any  voter  in  order  to  induce 
any  voter  to  vote  at  the  election ;"  that  ia  made 
^ibery  on  the  part  of  the  person  who  gives 
it ;  it  ia  a  subsequent  section  that  declares  what 
■shall  be  bribery  on  the  part  of  the  receiver.  We 
have  to  see,  taking  that  section,  whether  the  facta 
here  proved,  do  bring  the  ConaervatiTe  Aasodstion, 
treated  aa  if  it  were  a  peraon  within  that  category, 
as  having  given  money  to  induce  voters  to  vote. 
Now,  as  far  88  that  goes,  the  facts  do  not  seem  to  be 
"Very  much  in  dispute  as  to  the  broad  outline  of  the 
case.   It  appears  that  the  registration  in  this  par- 
ticular year  happened  in  September,  at  which  time 
it  was  well  known  tliat  taero  was  going  to  be  a 
•contest  very  speedily  in  this  borongh,  and  tbroogh- 
ont  all  England ;  I  mention  that  date  because  it 
makes  a  substantial  and  important  difference  aa  a 
matter  of  evidence  in  considering  the  bearing  of  the 
■matter.   If  there  was  a  registration  held,  as  pro- 
bably a  registration  in  this  autumn  will  be  Md, 
■at  the  beginning  of  a  Parliament  when  there  waa 
not  Ufedy  to  in  a  contested  election  for  fonr  or  five 
years,  one  would  hardly  consider  that  any  proceed- 
uigs  taken  at  the  registration  were  intended  to  in- 
duce voters  to  vote  afterwards,  when  we  find  that 
•the  canvass  had  already  commenced  at  the  time  of 
the  registration  in  September,  and  when  the  election 
was  expected  to  oomeoflF  and  did  come  off  about  the 
middle  of  November,  ^then  it  becomea  far  more  pro- 
bable that  what  was  done  in  connection  with  the 
T«^stration  was  to  induce  voters  to  vote ;  I  only 
pMnt  that  ont  aa  being  one  of  the  matters  of  evi- 
-dence.   At  this  time,  when  no  doubt  the  revising 
barrister  held  hia  court,  many  persona  who  were 
■cbdmanta,  some  of  whom  were  objected  to,  would 
attend  at  the  barriateHa  court  to  anpport  their  esae, 
or  to  see  if  any  objection  were  made  to  their  claims. 
Now  what  was  done  or  professed  to  be  done  on  the 
part  of  the  Conservative  Association,  was  to  repay 
-those  persons  for  their  loss  of  time,  to  give  them  a 
day's  pay  for  their  loss  of  time  in  attending  the 
registration  court.  The  matter  differs  in  that  way 
from  what  it  would  have  been  If  there  had  been  a 
payment  given  to  them  for  their  loss  of  time  in 
attending  at  Uie  election  itself,  whi(^  was  the  case 
in  one  of  the  cases  cited  by  my  brother  Ballantine, 
^e  DwonpoTt  co*-,  14  L.  T.  Rep.  N.  S.  574,  where 
•lie  person*  who  were  paid  money  were  {add  for 


their  loss  of  time  in  attending  to  ^ve  tlieirvMei. 
Sodi  payments,  when  given  to  a  person  for  hw  of 
time  in  coming  to  ddiver  fala  vote,  inevitably  it 
seems  to  me  (I  cannot  see  how  there  can  be  a  doubt 
about  it)  are  payments  for  voting,  and  are  distinctlv 
struck  at  by  the  express  words  ^  the  section,  whioi 
I  shall  refer  to  afterwards,  when  I  come  to  neak  of 
those  who  reodved  the  money.  That  would  be  a 
distinct  and  dear  case  within  the  very  terms  iA 
Qxe  Act;  and  there  la  nothing  further  than  to 
say,  was  there  a  payment  given  to  them  fOr 
voting  ?   But  when  the  payment  is  given  for  an 
attendance  at  the  revising  barrister's  court,  it  ii  not 
within  the  txamu  terms  of  the  Act.   It  may  veiy 
well  be  that  there  should  be  a  payment  for  an  attm- 
dance  at  the  barrister's  court,  which  should  be  6na 
Jiiie  for  that  purpose,  and  no  other,  and  which  is  not 
meant  by  the  Act  of  Parliament.   From  the  fact  of 
paying  a  person  money  for  attending  to  be  put  upon 
the  register,  it  ia  a  matter  of  inference,  that,  doubt- 
leai,  the  persons  who  put  the  voter  on  the  legiittr 
expected  nim  to  vote  for  tbdr  par^ ;  no  doubt  that 
would  lie  in  tbar  minds  at  the  time.  Doubtless, 
if  you  were  to  pay  a  man  direct  for  being  put  upon 
the  register,  and  to  offer  a  reward  for  every  person 
who  would  himself  come  and  be  registmd  b; 
Uie  Conservative  Association  or  the  Liberal  Amo- 
dation,  as  the  case  might  be,  it  would  not  be  u  a 
matter  of  law  tiiat  that  would  be  a  bribe  lac  a  vote ; 
bnt  it  would  be  a  matter  of  very  atrong  observation, 
and  there  would  be  reasonable  ground  for  infcniaf 
that  thoae  who  paid  people  tielonging  to  any  par 
ticular  political  party,  for  coming  and  being  pot 
npon  the  register  did  expect,  as  part  of  what  tbej 
were  paying  for,  that  they  were  to  vote  fix  that 
party  when  the  cation  came.  It  would  be  a  matter 
of  net,  not  of  law,  but  the  inCurence  would  be 
atrong  from  iL  When  it  is  merely  repaying  them 
what  may  be  called  almost  money  out  of  pocket, 
the  loaa  of  a  day's  work,  the  inference  is  by  no 
means  so  strong.  It  might  be  bo  or  it  might  not;  in 
each  case  it  would  be  a  matter  of  inference,  looldtkg 
at  the  facts,  and  a  very  iiiiportent  fact  would  b^ 
wheUm  or  no  an  election  was  pending,  or  close 
^pRMching.  It  would  require  looking  at  that  to 
see  whether  it  was  really  or  not  paid  to  induce  the 
votes,  or  whether  it  was  really  and  bma  fide  a  re- 
payment for  money  out  of  pocket.   I  certainly 
tldnk  that  it  would  be  a  wise  thing  on  the  part  of 
all  psople  to  tmoA  making  such  paymoita  at  any 
time^  became,  certainly,  it  is  always  open  to  the 
observation  and  inference  that  it  may  be  f w 
corrupt  purpose  of  inducing  the  vote,  and  may 
therefore  be  considered  bribery.   In  the  present 
case,  however,  we  liave  to  go  a  great  deal  further 
than  that.   I  think  where  it  was  hotiA  fide  it  would 
not  be  a  bribe ;  wlme  it  was  intended  to  iodnee  a 
vot^  whidi  would  be  a  natter  to  be  c<dleeted  fna 
the  whole  of  the  facts,  it  would  be  a  bribe.  In  ths 
present  ease  I  have  to  contider  whether  wtiat  vu 
proved  was  such  as  to  lead  me  to  the  conclnaioD 
that  I  ought  to  say  that  these  payments  were  made 
to  induce  the  vote.  First,  we  have  to  look  at  ths 
dates.  The  registration  was  held  in  Sratembw; 
Ue  election  was  coming  <A  in  the  middle  of  Nona* 
bw.    About  the  first  week  in  November  then 
paymente  woe  made.    Five  ahilUnga  is  a  reiy 
liberal  day's  pay,  but  not  in  itadf  necessarily  a 
corrupt  one,  though  it  is  estimating  the  day's  wagci 
pretty  high,  still  it  is  not  necessarily  comps 
Uiough  open  to  obsavation.  ilt  woiud  *^>'*°^ 
^pear  that  it  was  practically  paid  to  ereiyaie  wbs 
would  come  forward  and  aak  for  it.  It  may  be  tut 
it  was  want  of  bnsiness  habit ;  it  may  be  tbtf  » 
was  not  intended,  but  no  precaution  seems  to  bale 
been  t^en  at  aU^  except  an  endeavour  to  see  that 
the  man  who  came  forward  and  claimed  the  5«.  v** 
really  a  voter.    No  attempt  seems  tj^hsve  be«» 
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nude  to  procure  from  the  persona  who  came  forward 
iod  had  the  5s,  an j  proof  that  if  they  had,  in  fact, 
attended  the  regiatratioQ  court ;  many  of  them  I 
hara  no  doubt  iuA  mttraded;  many  of  them  I  hare 
no  doubt  had  not.  I  do  not  doubt,  from  the  nature 
at  the  eridenoe,  and  the  iray  in  which  it  came  out, 
(hit  a  great  many  (what  number  I  cannot  tell,  but 
a  considerable  nuraber)  got  the  5a.  who  had  no 
elsim  at  all  to  be  the  person,  or  to  be  claiming  on 
behalf  of  the  perscm  in  whose  name  they  got  it.  I 
hare  very  little  doubt  that  th«re  was  a  ccnriteable 
quantity  ot  embezzlement  of  the  funds  ai  the  Con- 
serratiTe  Association  by  persons  who  were  not 
TDten  at  all.  But  that  is  not  what  I  am  concerned 
with  at  all  at  iwesent,  but  to  try  to  Bee  what  from 
the  evidence  is  the  conclusion  which  I  ought  to 
form  of  the  motires  of  those  who  advanced  the 
DMiey.  Now,  vbeD  I  find  tiiot  a  reiy  ooaiidmble 
Sim  (w«  do  not  know  wlUi  iHcdsion  how  much  it 
was,  cert^nly  beyond  2oL ;  and  there  seems  to  be 
•ome  reason  to  beliere  that  it  was  something  like 
50/.)  was  paid  to  a  large  number  of  persons  without 
any  check  at  all  to  see  that  they  really  had  done 
aayttuug  for  it,  with  no  [nrecauUon  whatever,  except 
to  see  that  tbey  wen  roten  on  the  register,  whidi 
they  did  endearour  to  see;  and  that  this  payment 
wu  made  a  considerable  time  after  the  registration, 
and  a  Tery  short  time  before  the  election  came  off, 
and  nude  in  this  way  to  everybody  who  came  for- 
ward to  claim  it ;  is  there  any  reasonable  ground 
for  coming  to  any  other  conclusion  than  that  the 
motive  of  those  who  advanced  the  money  and  paid 
it  in  that  way  was  to  induce  persons  to  vote  at  the 
dection  ?  I  have  thought  it  over,  and  I  cannot  my- 
self come  to  any  other  conclusion  than  tbiU  it  was  so. 
If  that  be  Bo,  it  is  brought  at  once  within  the  terms 
the  section  I  read,  and  the  payments  to  those 
voters  were  payments  made  to  induce  the  voter  to 
vttte;  and,  consequently,  being  msde  with  that  in- 
tention on  tlw  part  of  the  person  who  paid  it,  they 
an  bribery  on  the  part  of  the  payer  of  the  money ; 
whether  or  no  they  are  ctmmpUou  on  the  part  of  the 
penoa  who  receives  it  depends  on  another  section. 
I  may  probably  as  well  point  out  the  difference 
between  them  at  onoe.  The  3rd  sectitHi,  the  first 
F«rt  of  it  says,  "  every  voter  who  shall  before  or 
dnring  any  electicm  receive"  (I  pass  over  the  words 
lhatdonot  twar  iqnn  this)  "any  money  for  voting 
or  ^reeiiv  to  TOt^  shall  be  deemed  to  be  guilty  of 
Mboy."  Now,  it  may  very  well  be,  as  a  matter  of 
fact,  that  a  person  gives  money  (I  have  already  said 
that  I  have  come  to  the  conclusion  that  persons  did 
give  money  here)  to  all  voters  who  would  come  for- 
vud  and  ask  fw  it,  saying  and  holding  forth  this 
li  pidd  for  your  loss  of  time  at  the  revisiag 
bsiriaier's  court,  and  I  will  pay  money  for  loss 
o(  time  at  the  revising  barrister's  court  to 
CTMy  voter  who  wfll  come  forward  for  it,"  hav- 
ing the  full  intentioa  thereby  to  induce  the 
TMar  to  vote  on  Us  own  side  and  in  support  of  his 
m  pirtioubr  views ;  and  yet  it  may  so  hasten 
that  toe  voter  who  oofues  forward  and  receives  that 
f^doet  come  forward  honestly  and  bomjkh,  because 
he  bdiaves  that  he  is  entitled  to  tba  moam  for  his 
loss  of  time  ;  and  if  he  honestly  and  ieiia,;Sa!  comes 
forward  in  that  way,  I  do  not,  as  at  [wesent  advised, 
thmk  that  it  would  be  bribery  on  his  part  wiUiin 
the  meaning  of  the  clause.  I  need  hardly  point  out 
Alt  U  is  a  qoastbrn  of  ftet,  and  aa  a  geonal  jxin- 
<^  where  a  penon  comes  f  wward  to  raoeive  money 
*hich  is  given  as  a  bribe,  the  general  rule  of  evi- 
oBce  applies  in  all  such  cases  one  would  naturally 
^^Klode  voy  strongly  tint  the  persons  took  it  as  a 
bi^,  though  it  by  no  means  fallows  as  a  matter  of 
ttw  tiM  it  would  be  to,  and  in  r^purd  to  this  par- 
wular  case  Hon  are  nuny  inatanoea  in  which  it 
^mU  req^  a  good  deal  id  consideration  to  we 
^Hthat  It  ma  M  or  not.   Where  a  pmoa  lum 


actually  attended  the  revising  barrister's  court> 
either  because  he  was  obliged  to  do  so,  or  b^nse 
he  tbongbt  be  was  obliged  to  do  so^  and  has  actually 
lost  a  day's  time  in  attending  there  (and  the  matter 
to  be  considered  is  a  matter  of  fact  to  see  whether 
that  was  so),  it  is  not  a  very  strained  or  unreason- 
able inference  in  hie  favour  to  say  that  be  may  have 
taken  the  5a.,  unquestionably  believing  that  he  was 
entitled  to  it,  and  not  believing  it  to  be  for  bis  vote. 
Where,  on  the  other  hand,  a  man  has  not  attended 
the  revising  barrister's  court,  but  has  UtaraUy  done 
nothing  for  it,  and  has  not  a  pretence  or  colour  for 
it,  he  may  (I  will  not  say  as  a  matt^  of  law  he  may 
not)  believe  he  is  ontitied  to  receive  5s.  tor  going 
there ;  but  I  tbink  that  there  would  be  a  very 
strong  inference  in  such  a  case,  and  the  naturu 
inference  would  be  that  when  he  took  the  5s.,  bavinjg 
nothing  else  to  give  for  it  but  his  vot^  he  took  it 
tot  his  vote ;  and  his  name  would  be  struck  off  on 
a  scrutiny.  I  need  not  say  that  in  such  a  case  the 
constituency  woald  be  concerned.  We  must  neces- 
sarily look  at  every  individual  case  by  itself  and 
see  in  the  interests  of  the  coastitueocy,4B  this  really 
a  bad  vote,  and  one  which  ought  to  be  struck  off  so 
as  to  see  what  the  majority  of  pore  votea  were  ?  It 
is  not  an  inquiry  that  I  am  puticolarly  dedrons  to 
invite,  but  I  feel  bound  to  enter  into  it,  case  by  case 
and  name  by  name;  and  yoo,  brother  Baliantine 
and  Mr.  Rodwell,  must  consider  for  yourselves  both 
of  you,  whether  that  can  be  done,  and  bow  far  it 
can  be  done.  What  I  have  just  said  may  rather  be 
considered  as  a  parenthesis,  and  now  I  have  to  pn^ 
ceed  with  tbe  second  question  as  to  wbethw  or  no 
there  is  suflScient  evidence  of  the  agency  in  this 
case.  Now,  upon  that  the  rnleof  law  has  long  been 
established,  and  has  been  ratified  by  acta  as  I  think, 
that  in  Parliamentary  matters  we  are  not  to  con- 
sider the  strict  rule  of  common  law  agency  gene- 
rally esublished  to  this  extent,  that  a  person  la 
responsible  for  his  agent  in  all  that  be  does 
within  the  scope  of  bis  anUiority,  but  is  not 
responsible  for  anything  that  he  does  beyond 
the  scope  of  his  authority.  There  is  one 
exception  in  the  case  of  the  sheriff,  but  I  may  pass 
that  by.  So  that  the  common  rule  of  law  would  be, 
if  you  employed  a  man  to  do  an  honest  thing,  and 
he  chose  to  commit  a  crime,  you  would  never  be 
responsiUe  criminally,  but  iM^ond  tSM  you  would 
not  be  even  respiMuible  civilly  for  the  crime- com- 
mitted when  the  instructions  you  gave  him  were  to 
act  as  an  h<Hiest  man.  Bat  in  Parliamentary 
election  law  it  has  long  been  established  that,  where 
a  person  has  employed  an  agent  for  the  purpose  of 
procuring  bis  election,  he,  the  candidate,  is  respon- 
sive for  the  act  of  that  agent  in  committing,  cor- 
ruption,  tliough  he  himself  not  only  did  not  intend 
it  or  authorise  it,  butthougfa  AondjMahedidhisbest 
to  hinder  it.  The  rule  must,  at  times,  fall  with 
great  hardship  upon  particular  persons.  But  I  may 
just  mention  the  conaidoatioos  which  no  doubt  led 
the  common  law,  as  I  may  call  it,  of  Parliament  to 
establish  it.  CiOTuptian.  as  we  oU  know,  in  prac- 
tice and  in  fact,  is  seldom  or  never  done  b^  the 
hand  of  the  candidate.  The  two  modes  in  which  it 
was  found  in  piactice  that  corruption  was  carried  OQ 
were,  I  take  it,  i^dpally  these :  persons  were  put 
forward  to  do  ^  tbe  work  of  canvassing  and  con- 
ducting an  election,  who  did  it  corruptly,  tbe 
candidate  purposely  kening  himself  out  of  baow- 
ledge  of  anything  abont  tbe  matter,  or  being  kept  bf 
his  friends  purposely  out  of  knowledge  of  the 
matter,  so  that  he  should  bare  tbe  full  benefit  al 
their  services  ;  and  were  it  not  for  this  rule  which 
has  been  established  he  would  not  suffer  for  their 
misdeeds ;  he  would  pat  forward  a  person  to  be  hia 
agent,  and  oondact  his  election  and^^  fw  Urn, 
telling  Urn  to  do  it  by  f^DMHiii^VUiiwidwl^ 
it  byfoni  meani  Iwwoau  have  the  beneflPif  it. 
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That  U  ona  ot  the  great  reasons.  Another  great 
reason  would  be,  that  no  douht  people  were  put 
forward,  as  to  whom  the  candidate  was  car^ully 
kept, from  knowing  that  they  were  spending  any 
1110067,  orddDg  anything,  wiUi  the  notim,  aoeord> 
log  to  the  loos*  UKwality  that  preralled  la  election 
matter*,  that  when  the  time  for  petitioning  was 
put,  those  persons  might  come  to  nim  and  say,  "  I 
did  spend  that  lOOOJL  for  yoa  open  the  election  ;  of 
course  I  did  not  tell  you  about  it,  or  say  a  word 
about  it,  and  now  yen  are  bound  in  honour  to  pay 
me  that  1000^  of  which  yon  had  the  benefit ;"  and 
which,  in  point  of  fact,  the  candidates  did,  I  have 
no  doubt,  with  some  grumUing,  feel  themselves 
bound  in  honour  to  pay;  acccvdlztgly  that  was 
another  reason,  that  wherever  a  person  was  in  such 
a  relation  to  the  candidate,  that  there  would  be 
reason  to  apprehend  that  consequence  following, 
there  the  Parliamentary  law  was  a  motive  for 
declaring  that  the  candidate  should  be  responrible 
tot  the  act  of  his  agent.  Those  were  the  guiding 
pdndpal  motives  that  induced,  I  was  going  to  say 
the  enacting,  of  the  law,  but  I  should  rather  say  the 
establishing  of  the  law  in  practice.  Now  comes  the 
important  and  difficult  question,  to  say  wliat  is  the 
definition  of  agency,  for  which  the  candidate  would 
be  responsible ;  what  relation  between  the  candidate 
and  the  person  who  is  shown  to  be  guilty  of  a  corrupt 
practice,  would  be  snffldent  to  nuke  the  candidate 
responsible  for  that  person's  corrupt  practice ;  and 
upon  that  Ihave,  of  course,  done  my  best  to  find  what 
ouiers  may  tiave  spokra  about  it,  and  have  done  my 
best  to  reflect  apoo  it.  myself ;  and  I  am  not  able  at 
present  (and  I  rather  doubt  if  in  the  nature  of  things 
It  Is  powible)  to  give  a  precise  definition  of  it.  X 
think  that  aU  one  can  do  is  this,  to  say,  that  wbere- 
CTcr  a  person  is  in  any  way  allowed  by  a  candidate, 
<a  has  the  candidate's  sanction  for  it,  to  try  to  carry 
on  bis  election  and  to  act  for  him,  that  is  some  evi- 
dence to  show  that  he  is  an  agent.  I  think  that  we 
cannot  come  further  (at  least  I  have  not  been  able 
to  come  further)  than  to  snr  this:  if  in  theonUoary 
course  of  things  I  had  a  jury  to  find  the  facts,! 
bring  a  judge  of  the  law,  the  direction  Z  should 
give  to  the  jury  would  be,  to  say,  **  All  this  is  some 
evidence  of  agency ;  what  I  must  say  to  you  is  to 
point  out  what  I  consider  to  be  the  reasons  that 
have  led  to  the  law  being  established  in  this  way ;" 
in  the  present  case  ma  particular  oonsideration 
vould  be,  whether  or  no  tlw  uent  had  been  doing 
ao  much  for  the  candidate,  whether  there  was  so 
much  commodum  done  that  it  would  be  just  (using 
the  Latin  phrase  quoted  b^  Mr,  Bodwell)  to  impose 
the  onus  upon  him ;  I  think  I  could  not  define  it 
better  than  that  I  should  say  to  a  jury,  "  It  is  a 
queation  of  mue  or  lea* ;  it  u  the  extent  to  which 
it  goes.  If  there  is  evidence  to  show  that  the  party 
is  acting  for  the  member  who  is  returned,  then,  I 
think,  one  should  consider  him  to  be  an  agent ;  if, 
taking  the  spirit  and  object  of  the  rule,  you  think, 
bringing  your  common  sense  to  bear  upon  it,  that 
be  was  substantially  an  agent,"  I  think  that  is  all 
I  could  s^  to  a  jury ;  and  then,  as  the  Legislature 
bave  tbou^t  fit  to  loake  me  both  judge  and  jury, 
I  must  apply  that  guide  as  best  I  can  myself.  I  at 
once  see  the  great  inconvenience  of  such  a  rule 
being  lud  down  In  this.  If  that  be  the  proper  guide 
to  be  taken,  the  law  must  be  very  uncertain.  It  is 
an  old  observation  of  Selden  In  his  Table  Talk 
Upon  Equity,  as  then  administered,  when  there 
vere  no  flzed  rules,  but  aooerding  to  uie  conscience 
of  the  Chancellor,  that  equity  necessarily  is  as  un- 
certain as  a  meaaure  of  length  in  which  the  writ 
was  made  the  Chancellor's  foot,  because  a  Chan- 
f»Uor's  conscience  was  as  variable  as  the  length  of 
a  Chancellor's  foot ;  a  remark  with  atroog  sense  in 
it,  and  no  doubt  as  applicable  to  the  substantial 
eommon  sense  of  an  dcctim  judge  as  it  was  to  tiie 


conscience  of  the  Chancellor  in  those  days.  But  I 
have  been  unable,  after  the  best  consideration  I 
have  been  able  to  give  to  it,  to  devise  any  belter 
rule.  I  shall  be  excesuvely  glad,  for  my  pai^  if 
the  Let^slature  can  find  out  a  better  rule  and  make 
an  enactinent  to  apply  hereafter.  I  shall  be  ezoes* 
sively  glad  if  other  judges  can  dlscov^  a  better 
rule.    I  have  not  yet  been  able  to  do  so;  but 
I  must  act  as  best  I  can,  according  to  mv  lij^t 
Then  we  hare  to  see  upon  this  particular  case 
what  the  evidence  comes  to,  and  that  is  not  exces- 
sively great.  The  avidenoe,  I  think,. estaUiihcs 
this,  tut  there  was  a  Cwisorvative  Assoriation, 
of  which  Hr.  Tnrle  and  Mr.  Sheppard  were  two 
members  who  were  called  by  the  petitioners.  And 
I  raig^  observe  at  once  that  I  think,  as  regards 
Mr.  Turle  and  Mr.  Sheppard,  who  were  undoubtedly 
partisans,  and  might  be  expected  to  be  partisaps, 
on  Mr.  Serjeant  Cox's  nde,  though  they  were  ta- 
dined  to  gist  a  litUe  Irritated  and  angry  under 
cross-examination,  I  did  not  see  the  slightest  ground 
for  doubting  that  they  both  honestly  spoke  the 
whole  truth  to  the  best  of  their  knowledge  and 
belief.   I  daresay  there  were  littie  inaccuradca  in 
what  they  said,  and  perhaps  there  were  some  matters 
not  clearly  explained  ;  but  I  saw  no  reason  to  in- 
duce me  to  suppose  tiiey  were  not  speaking  the 
truth  as  honest  witnesses.   From  their  evidence  I 
gather  this :  that  this  association  was  formed  as  a 
bodjr  for  the  purpose  principally  of  conducting  the 
re^stration,  and  also  for  the  purpose  of  conducting 
the  election.   Whence  they  got  the  funds,  or  how 
they  got  the  funds,  those  gentlemen  were  a^tt  idde 
to  tell  us  with  any  precision.   The  parties  who 
could  have  told  us  have  not  been  called,  and 
we  cannot  tdl  where  they  got  the  funds,  but  they 
did  get  funds,  and  those  funds  were  deposited  in  a 
bank;  and  the  arrangement  with  the  bank,  no  doubt, 
was  to  honour  cheques  that  were  presented  signed. 
I  am  not  quite  sure  whether  by  three  memb^  of 
whom  Mr.  Turle  was  one,  or  whether  by  any  one  of 
those  three,  or  any  two  of  those  three ;  but  1  turn 
no  doubt  that  the  fact  was  that  cheques  npoa  tbs 
balance  at  tiie  bank  were  to  be  signed  by  two  (X 
more  of  those  members.  Mr.  Turle  did  sign  the 
two  cheques  which  were  applied  to  the  purpose  of 
making  the  payments  on  tliis  occasion ;  and  lu^ 
after  being  examined  both  by  Mr.  Serjeant  Ballan- 
tine  and  myself,  was  nnabu  to  s^y  when  it  was 
agreed  that  the  mtmey  should  be  paid,  or  who  it 
was  gave  the  directions  that  it  was  to  be  paid. 
The  result  was,  that  I  drew  the  conclusion  that  the 
fact  was  that,  though  he  signed  the  cheques,  he  was 
not  the  active  member  managing  the  matter;  that, 
though  he  signed  the  cheques,  he  was  directed,  I 
suppose,  by  tna  seorMary,  Mr.  Clarke;  and  wben 
Mr.  Clarke,  the  seeretaiy,  told  him  that  it  wu 
right  to  sign  the  cheque,  be  took  it  upon  his  w«d, 
and  signed  it.  I  mentini  that  as  pointing  to  the 
concluiuoa  I  should  draw  from  what  Torie 
said,  who  knew  but  little  more  about  it  tiian  that 
monciy  in  November  was  advwced,  thoo^  whether 
it  was  26Lt  m.  as  would  ai^ear  to  be  indicated  by 
the  ticks  on  the  bocdc,  about  6(ML,  one  cannot  jve- 
cisely  tell.  I  may  obs^e  that  one  thine  that  leads 
me  to  believe  that  Turle  and  Sheppard  wen  pro- 
perly and  honesUy  fulfilling  their  duty  as  wit- 
nesses, is  the  way  in  which  tiiat  book  was  prodooed. 
It.was  nnknown  to  the  petitioners.  It  was  sufl^eatcd 
that  there  was  a  book.  Mr.  Turie  answered,  with 
every  appearance  ttf  slnonity,  that  these  was  swA 
a  book.  He  said,  "  It  may  or  may  not  be  at  n^ 
house."   Then  he  was  aslred  to  go  and  look  for  it: 
and  be  did  go  and  look  for  it,  and  found  it,  and 
brought  it.   That  at  once  produced  the  impnssioa 
upon  niy  mind  that  he  was  honestly  telling  the 
truth.  Hai  he  said,  as  a  partisan  witness  might  bave 
said,  that  the  book  was  lost  or  desti^pdrl  mifhk 
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hsTs  entertuaed  a  dififerent  view  of  the  matter.  I 
pats  that  hy.   Then  we  find  tbat  this  association  was 
formed  {  that  they  took  a  room  at  No.  2,  Hammett- 
Btareet.  When  they  took  it  does  QOt  precisely  appear. 
Hie  landlord  said  they  entered  into  posKstton  In 
October.  It  appears  that  tliat  most  be  iaaccantte, 
or  else  they  were  twice  occupying  the  room,  because 
it  a[^)esr8  from  the  evidence  both  of  the  man  Trent, 
who  vas  the  messenger,  and  Mr.  Cross,  the  printer, 
that  there  were  some  of  these  things  done  io  this 
KMMD  just  before  the  legistntitni  in  Septonber ;  and 
1  think  it  seems  probable,  from  That  one  of  the 
other  witnesses  said,  that  the  room  was  really  taken 
in  Aagnat,  and  not  in  October,  and  that  Mr.  Norman 
made  a  mistake  in  the  time.  It  is  not  impossible 
that  the  hi^er  rent  of  1/.  was  to  begin  in  October 
instead  of  August.   At  all  erents  they  took  this 
mom,  and  at  this  room  at  tbe  time  of  the  Tegistrsp 
tion,  and  at  the  time  <tf  the  election ;  and  this  mneh 
appears,  that  during  the  dectton,  in  that  room  the 
association  did  all  those  things  which  would  com- 
monly be  done  by  a  committee  for  womoting  an 
election.   They  issued  circulars ;  people  met  there, 
and  seat  oat  circulars  ;  they  circulated  papers  from 
there,  and  had  messengers  uiere.   Now,  all  this  was 
done  by  them  in  this  way ;  and  It  appears  distinctly 
enough  that  it  was  done  openly,  and  must  liaTe 
been  orer  a  oontiderable  time.  They  were  known 
to  be  actively  acting  on  the  canvass  in  favour  of 
Mr.  Serjeant  Cox,  and  there  was  every  ^bability 
that  Mr.  Serjeant  Coz  and  his  agrats  would  know 
it,  from  ita  bdng  a  matter  tbat  there  was  no  secret 
•boot,   llien,  farther,  there  Is  distinct  eridence 
that  at  the  time  of  the  registration  Mr.  Cox's  agents 
were  aware  (tf  this  associatitm  working  ther^  and 
that  they  acted  in  concert  with  them,  and  helped 
them  by  sending  circulars,  and  causing  circalars  to 
be  printed,  which  were  paid  for  by  Mr.  Sheppard. 
Tliat  does  not  oome  to  rery  much,  but  it  brings  tbe 
tldnc  to  this  point,  which  is  the  point  upon  which  I 
tUni:  the  Important  case  turns.  We  haTe  it  that 
this  body  are  acting  as  canrassen  for  Mr.  Cox, 
aelirely  acting  in  promoting  the  election  at  ^is 
time,  and  that  fact,!  think,  we  must  fairly  take  it, 
was  known  to  him  and  his  people.  Now  dOM  that, 
wUhooc  taking  any  roov^  raise  a  primd  Aas  case 
which  wonld  oiU  for  an  answer?  t  thinic  it  does. 
I  think  when  it  appears  tbat  things  are  done  openly 
In  that  way,  which  in  the  ordinary  course  of  things 
wonld  not  be  done,  except  with  the  cognisance  of 
a  candidate  who  sanctiooed  them,  the  fair  and 
nataral  inference,  in  the  absence  of  lODof  to  the 
contrary,  wonld  be  that  thqr  wen  done  by  a  person 
acting  as  agent  fdr  the  candidate.  If  that  be  so, 
then  tbere  is  some  evidence  arising  upon  that,  and 
the  [HiDciple  of  the  chimney  sweep's  case,  Ammry  j. 
Ddamirie,  1  Smith's  Leading  Cases,  at  once  applies 
■nrj  atrongly.  I  am  very  far,  indeed,  from  thmk* 
iDg   that  that  evidence  which  I  hare  men- 
fticoed  wonld  be  eonolusire  at  aU.  I  Uiink  it 
was  qoite  open  to  Mr.  Cox  himself  and  bis 
agent  to  have  been  called  to  show  that  they 
ud  no  commnnicatioo  with   that  body;  that 
they  repudiated  it,  and  if  that  repudiation  was 
boTtd  fide,  they  would  not  certainly  be  responsible 
tor  their  acts.   I  should  be  sorry  to  lay  down,  for 
example,  that  every  liberal  candidate  in  London 
■hould  be  responsible  for  the  acts  of  the  Reform 
League.  Many  similar  cases  might  be  supposed. 
Tbe  candidate  may  show  that  the  body  acting  in 
tbat  way  was  acting  offldonsly  tat  him,  as  I  may 
call  it,  that  it  was  not  with  his  consent,  and  was 
against  his  will ;  but  the  oresnmption  does  arise,  I 
tEunk,  that  it  was  done  in  his  favoor,  done  for  him, 
unless  there  be  somethiog  to  show  the  contrary. 
Then,  taking  it,  as  I  said  before,  as  a  matter  of 
common  sense,  looking  to  the  substantial  d^ree  to 
wUdi  they  went^  I  think  the  degree  goee  Tery  far. 


I  think,  in  this  case,  such  a  degree  of  benefit  would 
be  derived  from  their  assistance,  that  their  assist- 
ance  was  so  important  to  the  candidate,  tbat  it 
fairly  establishes  this,  that  if  be  took  their  assist- 
ance, did  not  hold  them  off  or  renwliata  them,  he 
must  abide  the  consequences,  and  be  responsible 
for  tbeir  malpractices.  And,  coming  to  that  con- 
clusion, it  does  establish  this,  I  think,  that  tbe  elec- 
tion of  Mr.  Serjeant  Cox  cannot  stand,  for  this 
reason,  that  I  tlunkit  is  shown  that  those  who  were 
his  agents  were  gnillr  of  bribery  in  giving  money 
with  the  intent  to  induoe  Toten  to  Tote. 

Tbe  scratiDy  being  unopposed,  m  raOcieat  num- 
ber of  votes  of  the  dasses  already  dedaied  bad 

were  struck  off,  and 

BLAAKBiTKir,  J.  said : — My  certificate  will  be  that 
Mr.  Serjeant  Cox  is  unseated,  and  tbat  Mr.  James 
oogbt  to  have  been  seated,  and  ot^ht  to  hare  hem 
Tetnmed,  and  should  be  retamed  noir. 


OOTTBT  07  OOIOCON  PLEAS. 

R«portod  bj  w.  asAHAii  and  M.  W.  UcKiUiia,  Kaqn., 
Buiiaten^Law. 

Saturdca/,  June  26. 
RoBBSTS  V.  Tub  Bcbt  IitPBOVxiCBirr 

COHUISSIOItBBS. 

Bight  to  bfffin — Contrmt,  atnatruetion  of— Right  of 
tmptogva  to  determine  contract  in  default  of  contractor 
vaJdng  due  progreee,  and  taing  due  diligence  in  the 
opmion  of  emploger$'  architects, 

la  the  ease  of  erou-dtmurrera  it  ia  the  practice  of 
the  Court  of  Common  Pfeas  to  let  the  plaintiff  begix. 

Th»  plaint^  contracted  to  erect  certain  worts  by  a 
ttiputataatbgh  ("U^  it  wm  agreed  that  the  ^fendaatt* 
mwttet  Aauid  keote  power,  if  he  taw  Jit,  to  suspend 
the  progreu  oj  the  works,  or  to  add  to  the  works 
originailg  contemplate  Power  was  alto  given  to  the 
architect  to  eiUaye  the  time  fw  completion  if  he  thought 
it  neetasary.  j^wer  was  reserved  to  the  defendants 
to  determine  the  contract,  and  enter  on  the  works,  if 
(As  plaintiff  did  not,  in  the  <^tnim  of  tite  arekiteet, 
Hse  due  magenee,  and  make  due  progress  so  at  to  oom- 
pUte  the  works  hj/  the  dm/  siipulaied.  The  ardtitect 
made  some  delay  tn  fumuhing  the  original  plaxs,  and 
subsequently  mocls  considerable  additions  to  them.  He 
did  not,  Xoiretw,  charge  the  time  for  completion. 
Before  the  completion  of  the  works,  ma  before  the  day 
fixed  the  contract  for  completion,  the  anAitea  re- 
ported to  the  def^mdanis  Uuit  the  plaintiff'  was  not 
using  due  tUligeim,  or  making  tvMcient  progress,  so  as 
to  complete  by  the  time  original^  mreed  vpon.  The 
defendanti  accordingly  gave  the  p&intiff  notice  that 
tAey  determined  the  contract,  and  iAqp  then  entered  md 
totNc  possession  of  the  works : 

Btld,  on  an  action  for  refuting  to  permit  the  plaintiff 
to  conmUte  the  performance  of  his  contrmt,  and 
wrong flilfy  prtventiny  and  discharging  him  from  can- 
pleting  the  tame,  and  whollg,  wrong/uBu,  and  finaUy 
renouncing  the  said  contract,  that  the  decision  qf  the 
architect,  that  the  plaintiff  was  not  in  his  epinioa 
using  due  diligence,  and  mating  due  progress  wtth  tts 
works,  was  final  between  the  parties,  and  that  it 
afforded  a  justification  to  the  defendants  for  the  course 
they  toot, 

Tbe  declaration  stated  that  the  defendants  were^ 
under  the  iwovisions  of  tbe  Act  in  that  behidf,  duly 
constituted  as  a  burial  board,  and  tiiat  on  the 
2nd  Oct.  1866  an  agreement  was  made  between 
them  and  the  plaintiff,  ^  v^c^.  after  renting  that 
the  defeudanta  were  deskons  of  forming  <£>  burial 
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ground  with  certain  buildiDgs  thereon,  and  that 
plaintiff  had  tendered  for  the  erection  of  the  said 
buildings  for  a  certain  sum,  which  tender  the  de- 
fendants had  accepted,  the  plaintiff  hound  himself 
within  the  time,  according  to  the  plana  and  draw- 
ings, in  the  manner  and  pursuant  and  subject  to  all 
And  lingular  die  terms,  stipulations,  provisions, 
obligations,  and  conditions  contained  in  a  certain 
8pe<^cation  and  schedule  of  quautities  annexed  to 
the  said  agreement,  for  the  said  sum  or  such  varied 
auma  as  in  the  said  specification  mentioned  and 
proTided,  to  make,  construct,  complete,  and  deliver 
up  the  said  works  comprised  in  this  agreement  and 
the  sehedolefl  thereto  aoaexed ;  and,  in  considerar 
tlon  of  the  plaintiff's  binding  himself  as  aforesaid, 
the  defendants  promised  and  agreed  with  the  plain- 
tiff that,  he  (the  plaintiff)  from  time  to  time  well 
«nd  truly  executing,  observing  aad  performing,  ful- 
fllling,  submitting  to,  and  keeping  all  things  on  his 
part  to  be  executed,  &&,  they  would  pay  the  plaintiff 
the  nun  to  become  due  to  him,  and  that  th^  would 
well  and  truly  execute  observe,  and  perform  all 
things  in  this  i^reement  and  in  the  said  specifica- 
tion and  schedule  to  be  executed,  observed,  and  per- 
formed by  them.  Averment  that,  in  the  said  speci- 
fication contained  in  the  said  schedule,  there  were 
thirty-six  conditions,  seventeen  of  which  are  for 
convenience  hereinafter  setforUi:  that  all  things 
have  liappened,  .&c.  Breach,  that  before  the  Ume 
for  the  performance  and  completion  of  the  said  con- 
tract by  the  plaintiff,  the  defendants  wholly,  finally. 
And  wrongfully  refused  to  suffer  or  permit  the 
plaintiff  to  complete  the  performance  of  the  said 
contract  on  his  part,  and  wholly,  finally,  and  wrong- 
fully prevented  and  diactuuged  the  plaintiff  from 
completing  the  same,  and  wholly,  finally,  and 
wrongfully  renouD(%d  the  said  contract  on  the  de- 
fendant's part,  whereby,  &C. 

The  following  are  the  material  ports  of  the  seven- 
teen conditions  above  referred  to  aa  appended  to  the 
declaraUon: 

Condition  22 : 

That  the  aald  coatractor  (tbe  pl&i&tiff)  aball  withant  re- 
<ompeaM,  olaim  or  demmad,  delay  or  soapend  Ota  progress 
of  tta«  worka  or  any  part  thereof,  if  and  when  and  ao  often 
as  he  ahall  be  ao  required  hj  the  aoid  architect  (meaning 
thsr«bv  tiie  architect  engaged  tbe  detendanta  to  aaperia- 
taod  tu  works)  or  his  derk,  aamatont  or  inapeetor,  and  for 
nidi  tiina  or  timea  aa  may  in  the  judgment  of  the  aaid 
■arohltoct  or  his  clerk,  aauatant,  or  inapMiior  be  neoessarr 
for  the  pmnxMe  or  adrantage  of  the  undertaking,  and  shall 
whenever  cQrected  hj  the  Bald  architect  or  his  ndd  clerk, 
aaatatant  or  inapeetor,  and  upon  all  other  needftil  oocaaitMiB 
^  hia  own  expense,  properly  cover  down  and  aecnre  bo  much 
of  the  said  works  as  may  be  liable  to  soatam  InJniT  from 
weather  or  otherwiae,  and  shall  at  all  timea  durbtg  the 
oontiniunoe  of  hla  oontraot,  and  forthwith  when  required, 
pnmerly  make  good  soy  damage  txc  ininxy,  which  anch 
works  or  any  part  thereoif  may  sostain,  to  toa  fall  satik&o- 
Hon  of  the  siJd  architect. 
Condition  24 : 

Providadalwan,  thatlf  1^  reason  of  any  additions  to  or 
'aalaigOBflntBOf  uMworks  (wUchaddltioiuiorenlazgemeats, 
the  said  aroMteot  is  hereby  aathoriaed  to  make)  as  for 
any  other  Just  oanae  uialiig  with  the  aald  bnrlal  board, 
or  with,  tbe  architect  or  his  dark,  assistant,  or  inspector, 
or  in  conaequence  of  any  nnnsiiBl  indemeocy  of  weather 
<x  for  want,  or  for  alleged  waat  or  Salbitatej  m  aoy  orders, 
drawing!,  or  dizecticou,  or  by  lesaom  of  any  dtfioaltiea, 
impedimenta,  obetmotlonB,  oppoaitlons,  doubts,  diaputea, 
OR  Jifcrencea  whataoerer  ana  howsoever  oocauoited,  the 
«aiitnctor  shall,  in  the  opinion  of  ibo  avoUtaeL  have  been 
WBdakr  ddayed  or  intpedaa  In  tJia  oinnplistioD  of  his  oontmct, 
it  shall  be  lawful  for  the  aaid  udiitect  to  grao^  from  time 
to  time,  by  writing  under  hla  hand,  such  eztanswn  of  time, 
aad  to  asofn  such  other  day  or  dm  tor  completion  aa  to 
Urn  maj  ssam  raasmuMe,  without  thereby  i^ndidng  or 
in  any  manner  affecting  the  Talidity  of  tlw  conbaot,  or  the 
■ofllcMauir  in  the  tender ;  aad  any  and  every  aoch  extenaion 
of  lime  umH  be  dMsaad  to  be  in  fqll  ooBkpanaatiou  and 
aattafaction  for  or  in  reapect  of  any  and  erery  actual  and 
probable  loss  or  isioiy  sostalnad  or  mn^tnMt,  by  the 
Mid  Gcntnotor  in  ua  premises,  and  shall  In  like  manner 
«xmMnte  Um  fkom  any  claim  or  demand  on  the  part  of 
lbs  said  burial  boaid,  for  or  in  te^eot  of  the  dday  ocoa- 
aknad  by  the  oanae  or  cansea,  in  tei^ect  of  which  aoy  and 
«rei7  aiich  extension  of  time  shall  have  bean  made,  bat  not 


further  or  otherwise,  or  for  or  in  respect  of  any  del^  con- 
tinned  beyond  tbe  Ume  nianlioned  ia  such  writing .« 
writings  respectively. 

Condition  27 : 

That  it  shall  be  hLwfal  for  the  aaid  burial  boazd,  ia  case 
the  aoid  contractor  ahall  fail  in  the  due  performance  of  UJJ 
part  of  the  undertaipng,  or  shall  become  bankrupt  or  inau- 
Tent,  or  shall  compound  with  hia  creditors,  or  propoae  any 
composition  to  his  croditors  for  the  settlement  of  th^ 
debts,  or  ahall  carry  on,  or  propose  to  carry  on  his  buabuM 
under  inspeatora  on  behalf  of  his  creditors,  or  ah^  commit 
any  act  of  bankruptcy,  or  shall  not,  in  the  <n>inion  and 
aocording  to  the  determination  of  the  aaid  architect,  excr- 
dee  doe  diligence  and  irake  such  doeprogreas  aa  wonU 
enable  the  works  to  be  eSectaallv  and  emcieotly  completed 
at  the  time  and  in  the  manner  oforeaaid,  to  determine  the 
contract  by  a  notice  in  writing  under  the  hand  of  tte  clstk 
of  the  bimal  board,  and  to  enier  upon  and  take  tossasiiiia 
of  the  said  woriu,  and  of  the  ^ani  tools,  aad  materials  of 
the  saidcontnctor,  aad  use  or  sell,  ornseaod  aeu  the  same 
as  the  abwilatepn^erty  of  tlie  barial  board. 

Condition  29 : 

That  in  case  the  said  contractor  shall  fail  in  the  dne  per- 
formance of  hia  contract  by  and  at  the  time  or  times 
hereinbefore  mentioned  or  referred  to,  or  at  other  the  day 
or  days  to  which  the  period  of  comidetioQ  ma/  have  been 
extended,  he  shall  be  liable  to  pay  to  the  said  burial  boaid 
a  certain  sum  of  money  as  and  lor  liquidated  damsffis. 

Condition  34 : 

That  in  case  any  doubts,  disputes,  or  differenoea  arialBg 
or  happening  touching  or  oonoeroing  the  said  erections,  OT 
buildmgs,  or  any  of  them,  or  relating  to  tbe  quontitief^ 
qnali^,  deaeriptiona,  or  manner  of  work  done  and  executed, 
or  to  be  done  and  executed  by  the  said  oontiaotor,  or  to  the 
qaantit7  or  quality  of  tbe  materiftla  to  be  employed  theieiiw 
or  in  respect  of  any  additions,  deductions,  alterations,  Ot 
deviationa  made  in,  to  or  from  the  said  works,  or  any  of 
them,  or  touching  or  oonceralug  the  meaning  or  latenidoB 
of  thu  speoiQcation,  or  any  part  thereof,  or  of  the  contract 
entered  into  by  and  between  the  said  burial  board  and  the 
aaid  contractor,  or  any  plana,  drawings,  inatructionB.  or 
directions  referred  to  in  uiis  apeolAeation,  or  the  coatruU 
or  which  may  be  tnmiahed  or  given  during  the  progiesa  oi 
the  works,  or  touching  or  ooncemlng  any  certificate,  order, 
or  award  which  may  have  been  made  by  the  said  architect, 
or  in  anywise  wbatsoerer  relating  to  the  intereat  of  tbe 
aaid  burial  board,  or  of.the  aaid  contractor  in  the  premiMS, 
such  doubts,  diaputes,  or  differ^moee  ahall  from  time  to 
time  be  referred  to  the  settlement,  and  ba  settled  and 
decided  by  tbe  said  architect.  Aud  said  architect  shsB 
not  be  required  or  be  oompellable  by  uy  prooeeding  what- 
aoever  the  contractor  ai  law  or  in  equity,  or  otherwiae 
to  answer  or  expliUu  any  matter  toudiing  or  relating  to  asy 
certificate  or  award  made  by  him,  or  to  state  or  show  bow, 
or  why,  or  in  what  manner,  or  on  what  grounds  he  aettled, 
aaoert^aed,  or  determined,  or  omitted  to  settle,  aaoeitain, 
or  determine  any  matter  wbateteverj  nor  shall  ha  be  r^ 
quired  or  be  compellaUe  in  any  way  to  state  or  give  ^ 
reasons  for  any  proceeding  whatsoever  which  he  may  take 
or  direct  to  be  taken  in  or  about  the  premlaes ;  nor  ahall  he 
be  required  or  be  compellable  to  produce  or  show  to  aay 
person  or  persons,  or  for  any  pozpoee  wbatevor,  any  plsns» 
dmrings,  or  docunoita  whataoever,  or  any  caloalatMHis  or 
mSBSUTSBtanti  In  Us  pomsssloii  or  poww. 

CondiUon  86: 

The  whole  of  the  works  are  to  be  completed  on  or  beta* 

the  2nd  Oct.  188S. 

To  this  the  defendants  pleaded : 

3.  That  the  ^alntifl  tsUed  in  the  due  performance  of 
oerinln  parta  ot  his  nndertsking,and  didnot,  in  the  opioioa 
and  acoOTdlng  to  tiifl  determinauon  of  the  said  architect,  aad 
within  the  meaning  ot  the  said  agraamast,  exendse  due  din- 
gsnoe  aad  make  such  doepnwreas  as  provided  in  and  by  the 
said  twenty-seventh  clause  i^ve  mentioned,  and  as  would 
have  enabled  the  aaid  works  to  be  effectually  and  effldeooy 
completed  at  the  time  and  in  themannar  by  the  said  alleged 
agieement  provided.  And  all  things  happened,  Ac,  neoas- 
sary  to  entitle  the  defendants,  under  aad  aocording  to  m 
provisions  of  tbe  aaid  alleged  agreement,  to  give  the  notiM 
and  to  proceed  in  the  manner  hereinafter  mentioned ;  and 
Uieioapon  tbe  dctodanta  did  duly  aerre  upon  theplalaoa 
a  wriioa  in  wxiUnc  nndor  the  hasdot  the  claik  o<  the  dsm- 
danta  aa  soch  borial  board. 

The  plea  then  eet  ont  the  notice  whereby  the 
ddcndanti  detcxmined  the  omtract 

And  the  detendaats  say  t^t  they  tberenpon  accozAqdy 
determined  the  said  contract,  and  took  poeaesaicm  of  the 
sa^  woriis,  and  of  the  plant,  tools,  and  materials  of  us 
dalntiff  as  by  tbe  aaid  twenty-ssventh  olanse  prorided.  Am 
the  dsfendanU  further  say  that  the  said  dstanafaattoaflf 
the  aald  omtiaot,  and  the  said  taking  poaasarian  ^  the  MM 
works  and  of  the  said^^^ant.  tscd^and  natwjals  aia.ths 
matters  by  the  ^alntilria 
Dt,  and  not  otlurwbfiigitized  by 
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Second  replicatiun  to  tho  said  third  plea  : 
Tba.t  the  said  uoliit«ct  did  not  at  any  time  erant  on 
extension  of  time  for  the  pertormance  and  completiOD  of 
tlie  nid  contract,  utd  that  the  alleged  failure  of  the 
pbintiff  and  the  non-nerciee  hj  the  plaintiif  of  each  dae 
dflfgence,  ud  the  not  making  by  the  plaintiff  ol  Buch  due 
fMgrau,  were  caiued  and  occaaioned  by  the  acts  and 
oraua,  and  the  ne^ecfci,  defanlta,  and  hindmncM  of  the 
dtfndanta  and  their  aaid  architeot,  and  by  breachee  of  the 
Mid  cmtract  br  tlie  ddtnduita,  and  not  otiierwlsii. 
Third  n-plication  to  the  said  third  plea : 
That  the  alleged  failure  by  the  plaintiff  in  the  third  plea 
mentfonod  and  the  non-eserciae  bj  the  plaintiff  of  due 
dOigeuce  ae  therein  alleged,  and  the  not  making  by  the 
plaintiff  of  snch  due  profpreaa  as  therein  alleged,  were 
iriiollj  caused  and  occaaioned  bf  reason  of  causes,  matters, 
asd  thinrs  prorlded  for  in  and  by  the  said  Slth  clauae,  bj 
TMwm  wnereof  the  plaintiff  waa,  ui  fact  (and  in  the  opinion 
d  the  raid  ardiitecti ,  nndulj  delayed  and  impeded  in  the 
completion  of  the  said  eontract.   And  all  conditions  were 

Crformed,  &c.,  necessary  to  entitle  bim,  the  plaintiff,  to 
re  gnnted  to  him  by  the  said  architect  an  ext«nsion  of 
time,  and  to  have  another  day  araigned  for  completion  of 
tlte  (aid  contract.  ITcTertheless  the  said  ai-chftect  wholly 
bUed  and  neglected  to  grant  any  extensioa  of  time  wbat^ 
ever  to  the  iMntiff,  or  to  WSiKn  any  Other  day  or  dojys 
wltaterer  for  the  ooiopletion  of  the  said  ecmtntct  by  the 
plaintiff. 

Fourth  replication  to  the  aaid  third  plea : 

Hut  the  plaintiff  r^eata  the  semal  atatementa  in  the 
idd  third  reiiHc&tioD  mentioned  with  the  exoepUon  ci  thm 
word*  "  and  in  the  o^nlou  of  the  said  architeot." 

To  the  second  replication  to  the  third  plea,  the 
defeodanti  rejoined : — 

That  the  noo-exendBe  by  the  plaintiff  of  snch  doe  dili- 
guo%  ka  therein  mentioned,  ana  the  not  w^fctng  by  the 
^aintlff  of  such  due  progress  aa  therein  mentioned  were 
not  in  the  opinion  or  according  to  the  determination  of  the 
mid  architect  caaaed  and  occanoned  by  the  acts  and  orien, 
■ad  by  the  neglects,  defaults,  and  hindrances  of  the  dafan- 
dants  and  tbeir  aaid  architeot,  and  by  breaches  of  the  said 
ceutmct  by  the  defendants. 

And  for  a  tliird  rejoiuder  to  th&  said  second  re- 
jriication:— 

The  defendants  repeat  the  statements  In  the  next  pre- 
eedbw  rejoinder  mentioned,  and  farther  say  the  said  opinion 
sad  Mt^nlntttioD  of  the  arohitect  waa  formed  and  arrired 
■I  i^on  and  after  due,  reasonable,  proper,  aad  bona  jtde  oon- 
riiUiatiaa  of  the  bets  and  dxcnmstances  relatiiig  to  such 
Mim,  and  non-exerdM  of  dne  diligoioe. 

Demurrer  to  the  said  second  replication  on  the 
groaad,  that  it  is  no  legal  ansver  to  the  defendaat's 
dtird  plea,  for  that  Buch  a  replication  admits  that, 
b  the  o^oion  and  according  to  the  determination 
of  the  architect,  the  pluntiff  had  not  exerdaed  doe 
diligence,  or  made  due  progress,  and  such  opinion 
and  determination  entitled  the  defendants  to  pat  an 
ad  to  the  contract. 

Demurrer  to  the  third  replication,  on  the  ground 
that  it  only  alleges  facts  which  would  have  justified 
the  ardUtect  in  giving  extended  time  for  the  ezecu- 
tiOD  of  the  contract  works,  but  fails  to  allege  that 
the  architect  did  gire  such  extended  time  according 
to  the  contract. 

Demorxer  to  the  fourth  replication  on  the  same 
gmmds. 

J<^nder  in  demnrrers. 

Demurrer  to  Uie  second  rejoinder  to  the  second 
replication  to  the  third  plea  to  the  first  eonnt,  on  the 
gmind  that  the  opinion  of  the  ardiiteot  affrads  no 
answer  to  the  statenents  contained  in  the  second 
R^cation. 

Demurrer  to  the  third  rejoinder,  on  the  ground 
that  the  opinion  of  the  architect  affords  no  answer 
to  the  statements  contained  in  the  second  replica- 
tion, thoogb  he  acted  bott&  Jide  and  after  considera- 
tion of  the  drcnmstances. 

Joinder  in  demurrer  to  plaintiff's  demorrer  to  tiie 
KModers. 

The  phuntifTs  points  were :  First,  that  the  second 
KpHcation  is  good,  and  the  rejoinders  to  it  bad, 
on  the  ground  that,  if  the  defendants,  by  their  own 
*cts,  dtfaolts,  or  the  acts  and  defaults  of  their 
■nrants,  prevented  the  plaintiff  from  being  in  a 
portion  to  cooqplete  the  works  by  tiie  Any  fixed, 
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thej  cannot  afterwards  tnm  round  upon  the  plain- 
tiff, and  take  advantage  of  their  own  acts  and  de- 
faults to  put  an  end  to  the  contract;  that  it  ia 
immaterial  what  the  opinion  or  determination  of  t1  & 
architect  may  hare  been,  if  the  plaintiff  waa  in  fact  so 
prevented.  Secondly,  that  the  third  end  fourth  repli- 
cations are  good,  on  the  grounds  that  the  granting  of 
an  extension  of  .time  by  the  architect  is  not  the  only 
condition  or  circumstance  which  would  relieve  the 
plaintiff  from  completing  the  works  within  the  time 
originally  fixed  ;  and  that  the  neglect  of  the  archi- 
tect to  grant  an  extension  of  time,  when  in  fact  and 
in  his  opinion  or  when  in  fact  the  plaintiff  had  been 
unduly  delated,  cannot  entitle  the  defendants  to- 
take  advantage  of  their  own  delay,  and  put  an  end 
to  the  contract.  The  non-extension  of  the  time 
leaves  the  parties  in  the  same  position  as  if  there 
had  been  no  provision  such  as  that  contained  in  the 
twenty-fourth  condition. 

T%e  defendants'  points  were :  Pirst.  That  the 
third  plea  is  a  good  answer  to  the  first  count,  on  the- 
ground  that  it  alleges  facts  bringing  the  case 
within  the  27th  clause  of  the  conditions  of  the  con- 
tract, and  entitling  the  defendants  to  determine  such 
contract,  and  it  shows  that  the  defendants  did  de- 
termine the  contract  accordingly^  Secondly.  That 
the  said  second  replication  is  not  a  good  answer  to 
such  third  plea,  on  the  ground  that  it  admits  tha^ 
according  to  the  architect's  opinion  and  determina- 
tion the  plaintiff  had  not  exercised  due  diligence, 
&c.,  or  if  such  replication  is  good  then  the  second 
and  third  rejoinders  are,  or  either  of  them  ie  a  good 
answer  thereto,  because  such  rejoinders  show  aEBrmop 
matively,  that  in  the  opinion,  &c.,  of  the  architect,  the 
non-exercise  of  due  diligence,  &c.,  on  the  part  of  the 
pluntiff  was  not  caused  by  any  sudi  matter  as  alleged 
by  way  of  excuse  in  the  second  replication.  Thirdly. 
That  the  said  second  replication  is  further  bad  be- 
cause it  shows  that  there  was  no  extension  of  time* 
given  hy  the  architect  within  the  24th  clause,  and 
by  sndi  clause  the  architect  was  the  person  to  deter- 
mine whether  the  plaintiff  was  entitled  on  any 
ground  to  such  extension  of  time.  Fourthly,  that 
the  said  third  replication  is  no  answer  to  the  said 
third  plea,  because  at  best  such  replication  only 
alleges  facts  which  might  have  justified  the  archi- 
tect in  giving  an  extension  of  time,  but  to  show 
that  he  did  ui  fact  give  such  extension.  Fifthly, 
that  the  fonrth  replication  Is  no  answer  to  the  third 
plea,  for,  In  addition  to  the  grounds  of  objection 
last  mentioned,  it  fails  to  show  that  the  architect 
tho  jght  that  theplaintiff  was  entitled  to  an  extension 
of  time.  Sixthly,  the  defendants  will  contend  gene- 
rally that,  under  the  contract  In  question,  it  was  for_ 
the  architect  to  deddewhetherthe  plaintiff  hadfailed' 
in  due  diligence,  &c.,  so  as  to  entitle  the  defendants 
to  determine  the  contract ;  and,  it  appearing  tliat 
the  architect  was  of  opinion,  &c.,  that  the  plaintiff 
had  failed  and  no  collusion  or  malajida  being  sug- 
gested, the  architect's  determination  is  conclusive. 
Seventhly,  that  the  defendants  are  entitied  to  the 
judgment  of  the  court  on  the  demnrren  to  the  aaid 
second,  third,  and  fourtii  replicationa,  and  to  the 
sud  second  and  third  rejdndera. 

BoOcer,  Q.C.  (  Chat.  RuaatU  with  him),  for  the  defen- 
dants, claimed  the  right  to  begin,  the  defendants 
having  demurred  first. 

WiLLES,  J. — Where  there  are  crofs-demurrers,  ^ 
is  the  practice  in  this  court  for  the  plaintiff  t» 

begin. 

Manisty  (R.  G.  Williams  with  him),  for  the  plain- 
tiff.— Two  questions  are  raised  upon  the  pleadines. 
1st.  Whether  the  defendants  had  a  right  to.take  the 
work  oat  of  the  hands  of  the  plaintiff,  the  plaintiff 
not  bdng  able  to  complete  by  the  ablated  day, 
and  not  making  8ufBcient[j^9^g^Hij^W3^fe- 
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plete  by  the  stipulated  daj,  owing  to  the  extra  work 
put  upon  him  by  the  deiendanta.  2od.  Aiauming 
that  the  architect  waa  of  opinioa  that  the  extra 
-work  put  upon  the  plaintiff  did  not  entitle  hini  to 
further  time,  whereas,  in  fact,  it  did  prevent  him 
from  completing  by  that  time,  though  the  architect 
thought  it  ought  not,  whether  under  these  circoro- 
stancei  the  defwdanta  had  the  right  to  take  the 
vorki  out  of  the  plaintiff's  hands.  As  a  matter  of 
fact  there  was  considerable  delay  on  the  part  of  the 
architect  in  furnishing  plaos,  drawings,  &c.,  and  be 
subsequently  imposed  aconsiderablequantityof  work 
beyond  that  specified  in  the  contract,  on  the  plain- 
tiff. If  these  acts  on  the  part  of  the  architect  did, 
as  a  matter  of  fact,  render  It  impossible  for  the  con- 
tractor to  complete  by  the  appointed  day,  then  the 
obligation  to  complete  by  that  day  was  gone,  and 
the  defendants  had  no  right  to  take  the  works  out 
of  his  hands.  The  meaning  of  the  twenty-fourth 
condition  is  this  :  if  in  the  opinion  of  the  architect 
the  imposition  of  extra  work  did  prevent  the  plain- 
tiff from  finishing  by  the  appointed  day,  then  the 
architect  is  to  have  power  to  name  another  day 
instead,  and  all  the  conditions  of  the  contract,  in  so 
far  as  diey  related  to  the  day  first  named,  would 
apply  to  the  substituted  day.  Holme  y.  Guppy,  3 
M.  &  W.  887,  is  in  favour  of  the  plaintiff's  conten- 
tion ;  BO  is  Russell  r.  Da  Baadeira,  13  C.  B.,  N.  B., 
149.  Erie,  C.  J.,  in  giving  judgment  in  the  latter 
case  (p.  202),  says,  "  On  the  part  of  the  defendant 
an  attempt  has  been  made  to  set-ofE  against  any 
demand  which  Mr.  Russell  might  be  aue  to  sub- 
stantiate against  him  a  claim  for  penalties  incurred 
under  the  claim  in  the  contract,  which  provides 
that  if  the  vessel  should  not  be  launched  and  de- 
livered at  the  stipulated  time,  fitted  and  completed, 
as  agreed,  the  plaintiff  should  forfeit  5^  per  day  by 
vay  of  liquidated  damages.  Now  the  ressel  was 
not  delirered  nntil  a  very  considerable  Ume  after 
the  day  mentioned  in  the  contract  But  it  is  found 
by  the  arbitrator  that  the  extra  time  required  for 
the  execution  of  the  work  comprised  in  the  accounts 
A  and  B  caused  a  delay  in  the  whole  of  about  six 
weeks  in  the  progress  of  the  shipbuiUing.  The  days 
consumed  by  this  delay  lo  occasioned  by  the  re- 
quirements ot  the  ddendant,  and  those  employed  by 
him,  do  not  come  within  the  penalty  clause  .... 
The  case  of  Holme  t.  Guppy  decides,  that  where  a 
contractor  undertakes,  under  pain  of  a  certain 
penalty  or  forfeiture,  to  perform  a  work  within  a 
given  time,  and  the  performance  within  the  time  is 
prevented  by  the  act  of  the  party  with  whom  he  con- 
tracts, the  contractor  is  exonerated  from  the  penal- 
ties." In  Wettwood  v.  Secrtlary  (/  Stalefar  India 
(7L.  T.Rep.  N.  S.  786  ;  and  1  New  R.  262\Wightman, 
J.,  says,  "  As  to  the  set-off  of  the  penalties,  I  am  of 
opinion  that  the  plaintiffs  are  not  liable  to  them ; 
even  although  the  engineer  did  not  think  it  neces- 
sary to  extend  the  time  for  the  comjdetion  of  the 
vorks,  as  the  plaiotifls  ^er  that  toe  act  of  the 
defendant  rendered  the  completion  within  the 
appointed  time  imposuble,  and  that  too,  to  his 
knowledge.  It  would  be  so  entirely  unreasonable, 
that  they  should  be  liable  under  such  circum- 
stances, that  we  are  bound  so  to  constroo  the  con- 
tract as  to  avoid  such  a  codcIusIod.'*  And  Ciomptoa, 
J.,  says,  "  It  can  never  be  sidd  that  these  penalties 
accrued.  If  it  had  depended  on  the  extension  of 
time  alone,  I  should  hare  thought  it  was  entirely  in 
the  discretion  of  the  engineer)  but  when  I  find  sn 
allegation  in  the  replication  tliat  the  defendant 
ordered  alterations,  which  rendered  it  impossible  to 
cwn^te  the  original  work  in  the  specdfled  Uine, 
that  U  is  an  answer  to  the  claim  for  penalties.  I 
think  Holm  v.  Gyppv,  and  the  other  authorities, 
are  suffideat  to  enUue  us  to  say,  that,  where  the 
act,  on  tbe  non-perfonuance  of  which  the  penalty  is 
to  acerue,  ii  prevented  by  tiw  part7  compUdninf^ 


the  penalty  does  not  aUach."  When  the  architect 
gave  extra  work  to  be  done,  the  contract  was  ip» 
facto  gone«  so  far  as  the  stipulated  day  was  can- 
cerned,  and  the  architect  was  bound  to  use  the 
power  nven  to  him  by  the  contract  to  name  a  new 
day.  Tlie  fact  that  the  architect  has  power  nven 
to  him  to  suspend  the  works  for  twelve  moauu  if 
he  saw  fit,  shows  that  it  was  intended  that  in  any 
sndi  case  the  time  should  be  extended. 

HoScer^C.  Russell  with  him)  for  defendants.— A 
case  of  this  kind  depends  on  the  true  construction 
of  the  contract.  It  was  undoubtedly  competent  to 
the  parties  to  leave  the  determination  of  any  ques- 
tion that  might  arise  between  them  to  the  architect^ 
and  if  they  did  so  they  must  abide  by  his  dedaion. 
The  plaintiff  agreed  to  abide  by  the  decision  of 
architect,  but  now  that  that  decision  Is  against  faim, 
he  seeks  to  appeal  against  it.  The  plaintiff's  re- 
plications simply  amount  to  this:  that  the  architect 
might  have  granted  more  time,  and  though  he  did 
not  do  so,  he  ought  to  have  done  so.  There  is 
noting  to  show  in  Weslwood  v.  TAe  Secretary  of 
State  for  India,  that  the  parties  had  agreed,  as  hei^ 
to  make  the  engineer  tne  sole  arbitrator  between 
them,  as  to  whether  the  plaintiff  had  incurred 
penalties  or  not.  Stadhard  r.  Lee,  7  L.  T.  Rep.  M.  S. 
860  ;  32  L.  J.  75,  Q.  B.,  is  directly  in  favour  of  the 
defendants.  There  Cockburn,  C.  J.  said :  "  We 
quite  agree  that  stipulations  and  conditions  of  this 
kind  should,  where  the  langoage  of  the  contract 
adqjits  of  it,  receive  a  reasonable  construction ;  u 
it  is  to  be  assumed  that  the  party,  in  whose  favour 
such  a  clause  is  inserted,  meant  to  secure  only  what 
was  reasonable  and  just.  And  we  therefore  entirely 
accede  to  the  propriety  of  the  decision  in  I)allma«  v. 
King,  4  Bing.  N.  C.  105 ;  7  L.  J.,  N.  S.,  6,  C.  P.  Bnt 
we  are  equally  clear  that  where  from  the  whole 
tenor  of  the  agreement  it  appears  that,  however  un- 
reasonable and  oppressive  a  stipulation  or  con- 
dition may  be>  ^le  one  party  intended  to  insist 
upon,  and  the  oUier  to  submit  to  it,  a  cotut 
of  jostice  cannot  do  otherwise  than  give  foil 
effect  to  the  terms  which  have  been  agreed  upon 
between  the  parties.  ...  If  these  terms  had 
been  ever  so  unreasonable,  we  should  have  fdt 
bound  to  give  effect  to  them,  and  to  hold  that  so 
long  as  the  defendants  were  acting  bona  fide,  under 
an  honest  sense  of  dissatisfaction,  although  that 
dissatisfaction  might  be  fll-fonnded  and  unreason- 
able, they  were  entitled  to  insist  on  the  condition, 
and  consequently  that  the  replication,  which  only 
alleges  that  their  dissatisfaction  was  anreaeonable 
snd  capricious,  but  which  stops  short  of  alleging  ntah 
fides  in  the  defendants  in  acting  as  is  stated  in  tbe 
plea,  is  insufficient."  That  is  precisely  this  case.  If 
malafide$  were  charged  against  the  architect,  or 
collurion  between  him  and  tbe  defendants,  it  would 
be  anothM  qaestion.  Aftw  having  left  everything 
to  Uie  architect's  decision,  it  is  not  open  to  either 
party  to  dispute  it  on  any  other  ground.  [Willbb, 
J. — ^The  architect  might  have  come  to  a  wrong  ex- 
clusion in  favour  of  the  plaintiff.  Could  tbe  defen- 
dants have  pleaded  to  an  action  brought  agunst 
them,  that  he  wrongfully  did  wot  Yon  may  tako 
it  for  granted  that,  if  the  architect  did  what  he  did 
within  the  scope  of  his  powers,  the  defendanU  sie 
justified.]  Can  there  be  any  doubt  on  the  con- 
struction of  the  contract,  that  the  parties  intended 
to  make  the  architect  the  sole  jndge  between  them  f 
He  cited  also 

Olorfe T  TTotson,  84  L.  J.  14B,  a  P.;  llL.T.Bep. 
N.S.679J 

Seott  V.  The  CorvoraHon  of  Linmpoi^  S7  u  J* 
64,  Ch. 

ilantMty  in  re^y. — Sopposing  that  the  24tb  con- 
dition were  not  foond  in  the  u^eenKut,  then  tbs 
case  would  atand  tl^^^.^^^^@^^^t^io« 
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to  prevent  the  contractor  finishing  the  ap- 
pointed day ;  therefore  the  obligadon  to  com- 
plete  hr  that  cUiy  is  gone.  What  then  is  the 
effector  the  24th  condition  ?  That  in  such  an  event 
the  architect  should  have  power  to  enlarge  the  time, 
retaining  all  the  other  conditions  of  the  contract. 
The  plaintifTs  case  is  that  he  never  agreed  to  sub- 
mit to  the  arbitration  of  the  architect,  as  the  defen* 
dants  contend  he  did.  The  notice  sent  by  the 
defendants  to  the  plaintiff  amonots  simidy  to 
this:  "Yon  an  not  making  sufficient  progress 
and  using  sufficient  diligence  to  finish  the 
works  by  the  2iid  Oct.  18G8 "  ^the  day  originally 
flxed>.  The  plaintifTs  contention  is  that  at  the 
time  this  noUce  was  sent  to  him,  he  was  und»t  no 
obligation  to  complete  by  the  2nd  Oct.  1868.  lliat 
oUigation  exirfrea  as  soon  as  extra  work  wu  im- 
posed upon  bun. 

WiLLEs,  J.— The  question  raised  by  these  plead- 
ings is,  whether  it  is  competent  for  the  pluntifF, 
notwithstanding  the  decision  of  the  architect,  to 
contend  that  the  time  had  not  anived  at  which  the 
defradants  would  hare  been  justified  In  entering 
upon  and  taking  the  works  in  accordance  with  the 
power*  reaervea  to  them  li^  the  23nd  condition, 
and  so  depriving  the  pluntiff  of  the  benefit  which 
be  had  a  right  to  expect  from  the  fulfilment  of  his 
contract.  The  answer  to  this  question  depends  on 
the  construction  which  we  put  upon  the  spedfica- 
tioD  annexed  to  the  contract,  and  mainly  to  the 
27th  condition.  This  condition  most  be  constmed 
with  reference  to  the  conditions  before  and  after  it, 
hut  as  to  what  are  the  rights  of  the  parties,  tbesu 
are  determined  by  the  condition  having  reference  to 
the  spedal  matter  rather  than  by  general  inferences 
drawn  from  other  conditions.  Now,  it  is  evident 
that  the  pl^tiff  was  content  to  place  great  reliance 
on  the  good  faith  of  the  ardiitecL  In  this  27th 
cUnse  we  find  a  number  at  acts  enumerated,  on 
the  happening  of  any  one  of  which  the  powers  re- 
rerved  to  the  defendants  of  determining  the  con- 
tract  and  entering  on  the  works  arose.  One  of  these 
enumerated  contingencies  is,  if  the  contractor  "  ihiill 
not  in  the  opinion  and  according  to  the  determination 
Ot  the  said  architect  exercise  dne  diligence,"  &c. 
This  default  is  pat  on  the  same  footing  with  becom- 
ing bankrupt,  and  the  other  specific  acts  referred  to 
in  the  condition.  It  is  not  necessary  to  refer  to  the 
distinction  between  the  time  origioidly  specified  for 
the  completion  of  the  contract  and  the  time  extended 
hv  the  ardbiiteet  pursuant  to  the  powen  reserved  to 
turn  to  the  24th  condition.  In  this  27th  Clause  we 
hare  a  Judge  agreed  upon  to  determine  whether  the 
plaintiff  was  using  sufficient  diligence  and  making 
sufficient  progress,  and  the  powers  reserved  to  the 
defendants  by  the  27th  condition  are  made  depen- 
dant on  (amongst  other  things)  the  fact  that,  in 
the  fndnion  and  determiDatiMi  of  dw  judge  thas 
coDstitated,  there  was  a  want  of  diligence  and  Re- 
gress. The  clause  gives  pt>wer  to  the  defendants,  on 
TCOeiving  this  report  from  the  architect  to  enter. 
The  thirid  plea  is  evidently  founded  on  the  27th 
condition,  ani  it  does  not  allege  as  a  fact  that  there 
was  on  the  part  of  the  plaintiff  soch  want  of  dili- 
gence, Ac,  but  it  states  that  in  the  oirinion  of  the  ar- 
<^tect  there  was.  The  plea  then  goes  on  to  state 
that  a  notice  was  given,  the  defendants  snbsequentyr 
entered,  which  is  the  breach  complained  of.  It 
appears  to  me  that  the  plea  is  good  as  founded  on 
the  true  meaning  of  the  27th  condition.  Is  it  then 
answered  br  any  replication?  In  the  second 
mlicatloa.  the  |daintifl  sets  iq»  against  Uw  opinion 
oT  the  architect,  the  ^  that  be  had  been  delayed 
and  Undoed  hy  the  extra  work  imposed  upon  Inm. 
Ii  that  an  answer  ?  In  order  to  settle  this  qnestim 
ene  must  look  to  the  rest  of  the  contract  to  see  what 
pmrera  were  glTen  to  the  anhitect.  The  fourth 


condition  gives  him  power  to  vary  or  alter  the- 
original  plans  or  instructions  or  order  any  further 
or  other  works  beyond  those  originatlyoontemplated. 
What  then  is  the  consequence  of  any  delay  on  the 
part  of  the  architect  in  furnishing  plans,  or  of  any 
subsequent  variation  of  these  {dans  ?  This  is  pro- 
vided for  by  the  twenty-fourth  condition,  which  says 
that,  in  any  such  case,  it  shall  be  lawful  for  the 
architect  to  grant  such  extension  of  time  and  to 
assign  such  other  day  or  days  for  completion  as  t« 
him  may  seem  reasonable."  It  seems  then  that  aH 
matters  relied  upon  in  answer  to  the  plea,  are  mat- 
ters which  the  architect  ought  to  have  taken  into 
consiileration  before  reporting  to  the  defendants. 
The  repiicaticn  virtually  says,  "There  were  cir- 
cnmatances  which  ought  to  have  had  an  effect 
on  the  architect's  mind  different  to  what  ther 
actually  had."  It  is  then,  as  the  connsu 
for  the  defendants  put  it,  an  appeal  from  the 
architect's  decision.  I  am  of  opinion  that  thia 
replication  is  bad.  I  come  now  to  the  third 
replication.  This  merely  sets  up  matter  which 
ought  to  have  been  acted  upon  by  the  architect. 
Another  objection  to  be  made  to  it  is,  that  it  shows 
no  reason  why  the  wehitect  should  not  hare  come 
to  the  conclusion  that  there  was  not  due  diligence. 
If  the  contractor  had  been  using  due  diligence  and 
making  proper  progress,  that  ought  to  have  been 
considered  by  the  architect.  This  replication 
cannot  be  sustained.  Besides,  the  opinion  of  the 
architect  might  have  varied  fnun  time  to  time.  He 
might  change  his  mind.  If  the  third  fidls,  the 
fourth  fails  also.  Coming  now  to  the  pUiotUTs 
authorities,  I  do  not  in  the  least  wish  to  impugn 
them.  But  there  is  this  broad  distinction  between 
those  cases  and  the  present  one,  thst  In  them  the 
penalty,  which  was  expunged  by  the  conduct  of 
those  who  employed  the  contractor,  was  to  depMid 
upon  the  happening  of  an  event,  viz.,  the  failure 
to  complete  by  a  given  day ;  and  there  the  fidlure 
was  due  to  tbe  fault,  not  of  the  contractor,  but  of 
those  who  employed  him,  and  who  would,  if  the 
penalty  had  been  exacted,  hare  reaped  the  bene&t 
of  it.  But  in  the  present  case  the  penalty  was  to 
accrue,  not  on  negligence  in  fact,  but  on  negligence 
in  the  opinion  of  the  architect.  This  is  the  distinc- 
tion between  the  present  case  and  those  cited  for 
the  plaintiff.  It  Is  impossible  for  us,  after  the 
architect  has  said  there  was  want  of  diligence  and 
progress,  to  say  that  there  was  not,  and  override 
his  decision  and  its  consequences.  Our  judgmeofc 
most  be  for  the  defendants. 

M.  Skith,  J.— I  am  of  the  same  (q;)in]on.  I  fatly 
concur  in  the  judgment  of  my  learned  brother,  and 
as  he  has  gone  into  the  matter  so  fully,  I  have  but 
little  to  add.  The  question  mainly  depends  on  the 
constmclion  we  put  upon  the  27th  condition.  The 
defendants  tiare  power  given  them  by  that  con- 
dition to  determine  the  oontraot  on  the  happening 
of  any  of  certain  events.  One  of  them  is,  that  tbe 
contractor  shall  not  "in  the  oi^oion  of  the  said 
architect"  make  progress,  &c.  As  a  matter  of  fact, 
the  plaintiff  did  not,  in  the  opinion  of  the  architect 
make  due  progress,  and  use  due  diligence.  How 
then  can  it  ne  contended  that  the  defendants  were 
not  justified  in  acting  as  they  did,  on  receiving  the 
opinion  of  the  ardiitect  ?  The  answer  given  is,  that 
the  plaintifTs  f^ure  to  make  due  progress  arose 
from  the  extra  work  imposed  upon  him.  Is  this  an 
issue  to  be  determined  by  a  jury?  Z  think  not. 
If  we  look  to  the  24tfa  condition,  it  appears  to  me 
that  the  parties  intended  to  malce  the  architect 
judge  and  umpire  between  them,  and  ndUier  is  in  a 
position  to  impugn  his  decision.  It  was  the  inten- 
tion of  tbe  parties  to  leave  all  to  his  determination. 
The  4th  oondltion  gives  large  powers  to  the  archi- 
tect by  way  of  alteration  u/afijUAddM^i^to,  the 
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<ffiginal  scheme,  and  the  24th  givea  him  power 
to  extend  the  time  for  completioa ;  as  to  the 
necetsity  of  which  he  ia  to  be  judge.  If  this  cUuse 
ttood  alone,  there  might  bo  a  foandation  for  the 
plaintiff's  argument,  but  the  27th  condition  expressly 
leATes  the  qaeetion  to  be  settled  by  the  architect. 
To  refer  it  to  another  tribunal  would  be  to  appeal 
bom  the  architect  to  a  jury.  The  architect  has 
power  to  extend  the  time  in  case  of  indemeucy  of 
the  Teather.  But  could  the  question  be  put  to  a 
joTT  whether  the  inclemency  of  the  weather  ought 
to  nave  entitled  the  plaintiff  to  an  extension  of 
time,  when  the  architect  had  already  decided  it 
ought  not?  The  cases  cited  for  the  plaintiff  are 
quite  distinguishable  from  this.  Id  Walmtod  t. 
Tbe  Secretary  of  State  for  India,  there  was  do  clause 
like  the  27th  condition  in  this  case,  giving  the  de- 
fendant the  right  to  determine  the  contract  on  the 
information  of  the  architect.  The  parties  in  this 
case  gave  the  architect  power  to  take  a  certain 
course.  The  architect  then  was  bound  to  take  all 
the  circumstances  into  consideration — his  own  acta 
and  those  of  others— and  ahapo  his  coarse  accord- 
ingly. It  is  quite  coiiHstent  to  imagine  that  on 
some  grounds  the  architect  might  hare  thought  the 
plaintiff  entitled  to  an  extension  of  lime,  while  he 
might  at  the  same  time  hare  thought  that  the 
petitioDer  was  not  on  the  whole  using  due  dilligence 
«r  makiDg  due  progress. 

Judgment  for  the  defendants, 

SAow  and  Tremelkn,  attorneys  for  plaintiff. 

Gregory^  BoaxUfe,  and  Sawle,  attorneys  for  de- 
fendants. 


COUB.T  OF  XXOHEftUEB. 

SopoitedlirH,  LEiasandE.  Lnaur,  EKira.iBKTlat6mt.I«w. 

Mat/  8  and  June  3. 
Cox  i;.  Lee. 

Libel—Charge  of  iiufrattlude — Statement  of  facts  on 
which  charge  is  founded — Imputation  of'  pecuniary 
di^ulties — Libel  or  no  Ubel—QueatioH  Jor  jury — 
When  it  migf  be  vithdrama  from  than. 

It  ia  libdlotu,  and  affarda  good  cause  of  antim  as  such, 
to  charge  another  with  ingrtititude,  ' even  tkmgh  the 
facta  upon  which  the  charge  ia  grounded  be  aiated,  and 
art  int-iffieient  to  support  the  Aarye. 

So  held  bg  tie  Court  of  Exchequer  (KeBg,  C.B.  and 
BramweS,  Channdl,  and  Pigott,  BB.) 

And  per  KeBg,  C.B.,  to  impute  untrulu  pecuniary 
,  embarroMament  to  another,  and  the  inability  to  pur- 
pose a  certain  property  without  tJie  aid  of  a  loan 
from  a  third  party  ia  libellous ;  even  although  it  be  at 
the  same  time  stated  that  the  loan  was  afterwards 
honourably  repaid, 

A  judge  ia  only  justisjied  in  withdrawing  the  question  of 
"libel  or  no  libel"  from  the  jury  in  cases  where  he  is 
ekarfy  of  pinion  that,  if  they  were  to  find  the  matter 
a  libel,  their  verdict  would  bt  set  €uiae  bathe  court 
above.   (.Per  Kelly,  C.B.) 

The  first  connt  of  the  declaration  was  on  a  libel 
falsely  and  maliciously  printed  and  published  in  a 
certain  newspaper,  called  the  Leicester  Mail,  by  the 
defendant,  of  and  concerning  the  plaintiff  as  pro- 
prietor and  publisher  of  a  certain  newspaper  called 
the  Leiceater  Advertiser,  in  the  words  following : 

That  the  AivertiMr  (meanipg  the  pUiatifT)  shODld  dia- 
Mnge  Kr.  Frewen  U  bardlr  aocoimted  for  by  a  little  iuci- 
d«Bt  rcUtod  the  otliar  ni^t  to  his  oonatitnents  hj  Hr. 
Fnwon,  except  that  that  excellaot  aduoator  of  the  people 
adds,  to  nouierous  otbsr  virtiws  not  mentioned  ui  woa 
IManf,  that  which  all  true  Englishmen  abominate  most— 
tajiratilude. 

^nie  second  conot  wu  on  another  libel,  falsely 
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and  maliciously  prioted  and  published  in  the  Lei- 
ceater Mail  by  Uie  defendant  of  the  plaintiff,  in 
relation  to  his  being  proprietor  and  publisher  of  the 
said  newspaper,  called  the  Leicester  Advertiser.  The 
libel  set  out  in  this  count  was  an  account  of  a  pnblic 
meeting  held  at  Leicester,  and  which  was  addressed 
by  Mr.  Frewen  as  a  candidate  for  the  representation 
in  Parliamentof  the  Northern  Dirision  <u  the  County 
of  Leicester,  and  at  vhteh  meeting  Hr.  Frewen* 
after  some  preliminary  obserrations,  spoka  u 
follows: 

He  would  now  draw  their  att«iitIon  to  an  ortitde  which 
appeared  in  the  Leicetlor  Adecrtiser  of  Saturday  last  (mean* 
iag  on  arUcIe  published  by  tbe  plaintiff  in  the  said  news- 
paper, called  the  lefcestcr^dcdi-tigcr)  and  be  would  read  them 
the  toUowiuK  extraota : 

"After  the  unsaocesafol  attempts  of  Ur.  Frewen,  in  some 
of  which  we  accorded  him  our  support,  to  obtain  one  of  the 
seats  of  tbe  Northern  Dirision,  we  feel  impelled  to  state  our 
opinion  that  hia  IndiscretioD,  in  moUnK  t^e  present 
attempt,  can  bare  no  other  effect  than  that  of  diaquietinr 
tbe  Conservative  ranks,  and  of  affording  to  tbe  oppodte 
political  pctfty  an  opportunity  of  testing  their  strentrth  at 
the  Conserratire  cost,  and  of  giiining  probably  additional 
influence  in  that  part  of  tbe  country. 

"  There  is  no  difference  of  sentiment  on  the  Proteataat 
Clinrch  question  between  the  three  candidates,  and  as  Mr, 
Clowes  has  recdred  so  preesiD;  and  nnmcrously  signed  a 
lequiaitioD  to  come  forward  as  a  candidate,  while  so  public 
invitation  has,  so  Cur  as  we  are  aware,  been  given  to  Kr. 
Freweu,  we  tmst  that  that  gentlemaa  will  i-et  reconeiaer 
the  matter  and  save  the  Northern  Division  of  tbe  oorni^  from 
the  excitement  incidental  to  a  contested  election.  The  in- 
fiuantial  meetinse  at  LougbborouKh  and  Melton,  where  it 
was  unanimously  resolred  that  Lord  John  Manners  and 
Mr.  John  Clowes  should  be  the  rew^nii!^  candidates  in 
tbe  ConservBtirc  interest,  distinctly  point  to  the  issne  of 
the  oontest,  should  one  take  place,  and  as  unmistakeaUy 
indicate  tbe  course  that  Hr.  Frewen  should  take,  viz.,  to 
withdraw  hid  name  from  the  list  of  candl'lates  fo.'  tbe 
representation  of  the  Northern  Division  of  Leicestershire." 

Such  a  ttalemtnt  \tit*  moit  tingrafe/al  on  tht  jMiii  of  If  r.  Ooi 
{aeoning  thereby  the  plaintiff),  ittto  mould  ncccr  Juice  hsmi 
pmprietof  (<fthni  journal  ln(/or  iJic  Jwlji  he  (Mr.  Frewen)  fcad 
jirea,  (Cries  of  shame.)  He  (meaning  thereby  the  p'niutilT) 
ira»  in  a  artoi  Ktrnit,  and  aiikeA  him  (the  sneaker)  to  fitsinl  hfm. 
He  u-ould  artaiiilii  naif  that  tht  dAl  had  Veen  aiotl  hoaovrMa 
i-<]"iid,  and  he  ironldiurei*  har«  iiMnlioned  it  lut  foe  suoJt  v»- 
grolf/iif  coiKliic't  on  fkt  jMirt  of  Ur  Cm  (meaniog  thereby  tlks 
plaintiff) , 

The  third  count  was  on  another  libel,  falsely 
and  maliciously  printed  and  published  in  the 
Loughborough  Monitor,  by  the  dcCcDdant  of  and  con- 
cerning the  plaintiff,  as  proprietor  and  publisher  4^ 
the  said  Leicester  Advertiser,  in  the  words  following, 
that  is  to  say :  "  North  Leicestershire  Election.  A 
meeting  of  Itfr.  Frewen's  supporters  was  held  at  the 
George  Hotel,  on  Wednesday  evening  the  23rd 
ultimo,  and  published  in  the  Leicester  Mail  last 
Saturday.  Stmie  reference  was  then  made  by  the 
speaker  to  Mr.  Peon  Cox"  (meaDing  thereby  the 
plaintiff),  "  which  he  complins  is  not  true,  and  tbe 
same  evening  the  proprietor  of  the  Mail"  (meaning 
thereby  the  defendant)  "  received  a  letter  from  his 
8ulicitors"(meaiiing  thereby  the  plaintiff's  solicitors), 
"  of  which  the  following  is  a  copy : 

"  Ldcester,  Sept.  23th,  ms. 

"  Bir  "  (meaning  tbe  defeodant), — "  In  your  report  oi  the 
mretmg  of  Mr.  Frewen's  snpportfin  at  the  George  Uotd,  cm 
We<luoBdaj  lost,  an  allusion  ia  made  to  Mr.  Fenn  Cos" 
(meaning  the  pUntiif),  "  which  can  hare  nothing  to  do  with 
the  election,  and  could  only  hare  been  inserted  ont  ct  per- 
sonal malloe  to  Kr.  Cox,  as  there  is  not  <ms  word  of  truth 
in  Hr.  Frewen's  stmtament  respecting  the  purchase  of  the 
Advtrtatr,  while  the  report  is  calculated  to  do  Kr.  Cox 
serions  inlnry.  It  is  bis  Intention  at  once  to  commence  an 
action,  which  will  give  Hr.  Frewen  and  himself  an  opportu- 
nity of  meeting  in  the  witness  box.  Wo  hare  no  wish  to 
put  yon  to  any  personal  annoyance  In  the  ■crrica  ot  the 
writ,  so  be  good  enough  to  hrad  thte  letter  over  to  yo«r 
attomer,  who  can  leorivs  the  prooees  for  yoo.  Toor 
obedient  serrout,  Fasaa  sad  Bbevs. 

"  Mr  Thomas  Wm.  Botting  Lee. 

"  On  the  receipt  of  the  above  I  communicated  to 
Mr.  Frewen  the  substance  of  that  letter,  and  haTe 
much  [deasmre  in  giring  our  readers  ttis  reply  to  me 
tbia  momfng ; 

"  Gold  Overton  HaU,  Sept.  23.  USB. 
H  Door  Sir,— I  have  read  your  ieporf~ta.  tlWyVrt/^ 
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«yt  I  MM  im  Wednwdar  eTfloiuKlBst  wlOi  rafennoe  to  Ur . 
PBm  Cw"  (nwanlng  the  pliintui)  i  "and  UuMurii  Idrai't 
lUnk  I  made  hm  of  the  «not  oxprailon  Qwt  jma 
nportcf  hu  mttribat«d  to  ma,  yet  tlxe  rwort  k  otfoaJMod 
1»  OMTCT  to  K170M  who  bu  not  rot  a  tinat  in  Us  inteUeot 
the  mibttiaiee  of  my  nmniiMr,  which  mm  this— that  whm 
Mf.f.  Cox"  (mBBninir  the  plaintifl]  "  wanted  to  purchOM  th« 
Adnttiser  (matuing  the  Mud  netnp&per  called  the  Leietitn 
idHrfiMr)  "h*hadnotth<mMtu(o]My/<irit,an(t  h«mad«  mor« 
SmoMWtiMVTgmUapflicatioMtorMforiu»Utane«,andIdii 
«w(  UiftlolA*  amount  A<  iut«dm«t«  do,  whiehrMlIvioai  moat 
iMMiiraUtt  npaid,  but  yet  J  didn't  Ihinl:  Jfr.  Cox"{inMniiigthe 
pUnttflT)  ''hod AoKM  hi*  jmtitwblo nw/or  what  Ihod dotw/or 
aim.  I  am  sot  uram  that  tltare  la  ansthlar  libeUooa  in 
wfw  VuA  a  nun  ma  inanaat  ibalt  alwat  ten  yean  ago, 
■u Oat  he  had,  aa  Eu  as  lkno% mat  bA  Ub  engagementa 
andpaid  flmybodr.  If  Kt.  Beeve  thinks  that  this  is 
UaBoiia  tot  hin  bwvae  an  aiOtion  aminat  me  on  the  part  of 
Ifr.Caz,"  (nuaaing  tbeplainliS)^'  andlwUl  delandit,  and 
■ot  tH  to  uiasa  an  inoffansive  man  like  yonnair'  (meaninar 
Omay  the  dalendant],  "whose  mJy  mme  i^pears  to  be 
that  yon  were  bold  enow^  to  start  that  che^p  and  tDdepen- 
dMt  paper  the  i;«u;«it«rM>a.  Of  ooarse,  you  know  thai  no 
■etlra  can  be  prooeadad  with  at  tlua  time  of  the  year,  it 
iitig  the  Long  Vacation.— I  am,  dear  Sir,  yours  laithfoily, 
"Mr.  T.  W.  E.  Leo.  C.  H.  Tsxmv." 

To  this  dedarstion  the  defendant  pleaded,  1.  not 
pUty;  8.ajiutlflcation;  and  Umeapm isene  was 
joined. 

At  the  Mai  before  Hgotfe,  B.  and  a  spedal  jai7, 
It  the  Uft  spring  assizes  at  Leioester,  proof  vaa 
gitea  of  the  publication  hy  the  defendant  (tf  the 
libels  charged  in  the  declaration,  and  the  following 
^Mured  to  be  the  material  facts  with  respect  to 

Hie  defendant  was  the  proprietor  and  publisher  of 
the  Lticater  Advertiser  newspaper,  and  brought  this 
icUon  against  the  defendant,  the  proprietor  of  the 
Lacmkr  Mail  and  the  LomMiormuk  Montor  news- 
pwers,  in  respect  of  the  aliMed  iibels  in  question, 
fudisbed  hy  the  defendant  In  the  last-mentioned 
Kw^apen. 

For  some  years  prior  to  1857  the  plaiotifif  had 
GUried  on  and  pubUshed  the  Leicester  Advertiser,  in 
nrtnerahip  wiUi  one  Cleyeland,  but  iu  that  year 
he  dissolved  partnership  with  Clevelaad,  and 
bought  him  out,  paying  a  sum  of  2050^  for  the 
mfc  Upon  this  occaaioD.  aocording  to  the  erl* 
deeee  of  the  plrintiff,  Mr.  Frewen  Toluntarily 
(Aered  pecuniarj  assistance  to  the  pisdntiff  to 
enable  him  to  buy  the  paper,  which,  howerer,  the 
plaintifF  stated  he  did  not  then  want.  Mr.  Frewen, 
OD  the  contrary,  in  his  evidence  on  the  part  of  the 
defendant,  stating  that  the  plaintiff  at  that  time 
ifpUed  to  him  for  a  loan.  As  a  fact^  no  money 
VH  then  adTWiced  by  Frewen  to  the  plidntiff. 
Some  few  years  afterwards,  however,  viz.,  in  1868, 
the  plaintiff  being  in  want  of  pecuniary  help  to 
CDsUehim  to  pay  oS  a  debt  contracted  by  him,  in 
the  vorking  of  the  paper,  applied  to  and  obtained 
fnm  Frewen  the  loan  of  SCKU.  for  that  purpose,  to 

repaid  by  yearly  Instalmants  of  100^  each  with 
intemt  at  S  per  cent.  In  18fio  Uie  plidntiff  had  re- 
P^d  \50L  ctf  the  BOOL  with  ttie  interest,  and  some 
time  in  that  year  previoue  to  a  then  coming  elec- 
tico,  he  bad  a  private  interview  with  Frewen  on  the 
sobject  of  his  candidatesbip  for  the  county  and, 
iftn  ranwistoating  with  him  on  some  parts  of  his 
political  eondact,  strongly  advised  him  not  to  offer 
himself  as  a  oanoldafe  for  the  representation  of  the 
coonty.  Frewen  then  applied  for  immediate  pay- 
nmt  ot  the  balance  of  the  800^  loan,  with  which 
ipplication  the  defendant  complied,  and  paid  the 
Buney.  In  his  evidence  in  the  witness  box,  the 
giintiff  denied  entirely  the  truth  of  the  statement 
that  ha  bad  borrowed  the  money  of  Mr.  Frewen  to 
CoibleUm  to  pnrcbase  the  newspaper,  or  that  with< 
y  Frewen's  hdp  he  would  never  have  been  Uie 
K^rietor  of  it;  but  he  admitted  that  when  be 
Ntnved  the  300?.  of  Frewen  in  1868  he  wanted  the 
MOD^  "  to  carry  on  the  paper."  Mr.  Frewen,  in 
hu  erideooe,  said  he  believed  the  plaintiff  told  him 


he  "  wanted  the  money  to  assist  in  purchasing  the 
paper." 

The  learned  judge  defined  the  lav,  and  left  it  to  the 
jury  to  say  whether  the  publication  in  question  iras  or 
no^  in  their  opinion,  libellous.  The  jury  found  for  the 
plaintiff,  with  20/.  damag:es,  and  in  Easter  Term  last, 
a  rule  nisi  was  moved  for  and  obtained  by  Bukoerf 
Q.  C.  on  the  part  of  the  defendant,  to  arrest  the 
judgment,  or  for  a  new  trial  on  the  ground  that 
none  of  the  counts  in  the  declaration,  or  that  come 
one  or  more  of  them  do  not,  disclose  any  cause  of 
action.  Also  on  the  ground  of  misdirection  in  that 
the  learned  judge  ought  to  have  directed  the  jury 
to  find  for  the  defendants  on  both  the  issues,  and 
also  on  the  ground  that  Uie  verdict  was  against  tl  e 
weight  of  evidence,  and  that  the  damages  were 
excessive. 

i/ay  Q.—O'MaBef/,  Q.  C.  Keane,  Q.  C.  and  Mere- 
wether,  for  the  plaintiff,  showed  cause  against  the 
rule.  It  is  said,  contra,  that  the  declaration  discloses 
00  ground  of  action;  but  to  charge  a  man  with 
"ingratitude"  simply  is  a  libel,  and  therefore  the 
first  conot  of  the  declaration  is  good :  (Hoars  T. 
Siberhd;,  12  Q.  B.  G2i.)  The  libels  on  which  the 
second  and  third  counts  are  grounded  contain  a  direct 
attack  and  imputation  upon  the  pecuniary  and  com- 
mercial credit  of  the  plaintiff,  to  whom,  as  to  every- 
one engaged  in  trade  of  any  kind,  his  credit  and 
pecnnlaiy  reputation  is  of  the  last  importance ;  and 
it  was  a  libel  as  false  as  It  was  injarioue,  there  not 
being  a  word  of  truth  in  the  imputation.  TYue  it  Is 
that  facts  on  which  the  statement  appears  to  be 
founded  are  stated,  but  so  far  from  that  lessening,  it 
rather  increased  the  injury,  especially  vhen  it  is 
seen  that  the  facts  are  not  correctly  stated.  There 
can  be  00  doubt  that  such  a  charge  furnishes  a  good 
oanse  of  action :  (Fmy  v.  fVc^,  17  a  B.,  N.  &.  608  ; 
84  L.  J.  45,  C.  P.;  The  third  count  In  effect 
reiterates  the  second. 

June  3. — BaJtoer,  Q.C.  and  Barratt  Jacqius,  for 
the  defendant,  contra,  supported  their  rule.— Even 
if  the  first  count,  which  charges  ingratitude  timidyy 
be  good,  the  two  other  counts  cannot  be  supported, 
and  therefore  as  the  verdict  was  general  there  must 
be  an  arrest  of  judgment  or  a  new  trial,  Witii 
respect  to  the  second  and  third  counts,  the  question 
is  whether  or  not  it  is  a  libel  to  say  of  a  man,  I 
lent  him  a  sum  of  money  to  enable  him  to  buy  snch 
and  snch  a  property,  and  he  has  honomiably  rmid 
me,  but  I  do  not  think  he  was  grateful  to  me  after- 
wards in  not  supporting  me  at  the  election?** 
We  apprehend  tint  it  is  not.  Surely  the  state- 
ment of  the  bare  facts  themselves,  apart  from 
the  conclusions  drawn  from  them,  wonld  not  be 
libellous,  for  it  wonld  not  be  "calculated  to 
injure  the  plaintiff's  credit,  or  to  expose  him 
to  hatred,  contempt,  or  ridicule,"  which,  to  make 
it  a  Ube),  it  should  be,  according  to  the  defini- 
tion of  Parke,  B.  in  P>trmiter  v.  Coupland,  6  M.  & 
W.  108.  The  statement  that  the  plaintiff  had 
honourably  repaid  the  loan  would  rather,  on  the 
contrary,  tenti  to  raise  him  in  public  estimation. 
What  then  makes  the  statement  Ubelhnu  f  It  is 
said  that  Mr.  Frewen's  drawing  his  own  con- 
clusion from  the  facts  makes  the  matter  a  libel; 
but  if  that  conclusion  was  not  a  correct  one 
from  the  facts  stated,  then  it  wonld  be  no  libel ; 
whilst,  if  his  conclusion  was  a  well  warranted  one 
from  the  facts,  then  the  libel  was  justified.  The  case 
of  Hoare  v.  Silverlock  (tibi  sup,),  relied  on  by  the 
plaintiff,  is  rery  wide  of  the  present  case.  The  Uhd, 
here  is  not,  as  m  that  case,  a  charge  of  ingratitude  as 
affecting  the  plaintifTs  moral  character,  but  simply 
with  doing  something  which  Mr.  Frewen  considered 
to  be  ungrateful.  Bat  at  the  very  same  time  that 
Mr.  Frewen  complains  of  uogratefol  condu<^the 
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complidnt  is  shovn  to  be  unfounded.  It  oonld  not 
be  ingntitode  in  the  plaintiff  to  perfonn  a  public 
duty  as  a  writer  for  the  press,  and  no  sinister  or 
indirect  motire  is  imputed  to  him.  The  case  of 
Frav  r.  Fray  (ubi  mp.),  relied  on  contra,  would  KO  too 
far  if  carried  to  the  extent  of  the  plaintiff's  con- 
tention,  and  would  establish  that  the  question  of 
libel  or  no  libel  could  nerer,  on  any  occasion,  be 
dedded  by  the  court.  We  do  not  contend  that  the 
ilrtt  count  is  bad  in  arrest  of  judgment ;  but  as  to 
the  second  and  third  counts,  eittier  the  plea  of  justi- 
fication was  proTed,  or  the  charges  relied  on  in  those 
counts  were  not  under  the  tircumaunces  libellous, 
And  so  did  not  afford  any  good  cause  of  action. 

KzLLT,  C.  B.— This  rule  was  mored  in  arrest  of 
judgment,  on  the  ground  tiiat  none  of  the  counts  in 
the  declaration  disclosed  any  cause  of  action.  Now 
no  doubt  the  rerdict  being  for  a  lump  sum  u  general 
damages,  and  not  tat  damages  apportioned  to  the 
different  counts  separately,  u  any  one  of  the  counts 
be  bad  the  verdict  cannot  stand.  We  hare,  there- 
fore, to  determine  not  whether  in  point  of  fact  a 
libel  was  published,  but  whether  what  was  published 
has  been  stated  in  such  a  way  as  to  render  it  com- 
patible for  the  jury  to  flad  their  Terdict  for  the 
plaintiff,  and  give  damages  thereupon.  The  material 
allegation  is,  that  when  the  plaintiff  waa  desiring  to 
purchaae  and  set  up  a  newspaper,  he  bad  no  money 
of  his  own  wherewUh  to  effect  his  object,  and  there- 
fore made  aereral  applications  to  Mr.  Frewen  for 
a  pecuniary  loan  which  was  accorded  to  him,  and 
which  had  l>een  honourably  repaid.  I  am  of  opinion 
that  the  matter  there  alleged  is  libellous.  Without 
putting  oneself  in  the  posiUon  of  Uie  plaintiff  at  the 
time  this  statement  was  made,  it  is  hardly  possible, 
rightly  and  fairly  to  consider  the  question  r^sed 
by  it.  Can  tliere  be  a  doubt  that  it  would  be 
exceedingly  painful  to  the  feelings  of  any  man  In 
the  plaintiff's  position  in  life  to  have  such  a  state- 
ment concerning  him  made  at  a  public  meeting, 
in  the  very  county  in  which  he  conducts  and 
publishes  his  newspaper,  and  that,  too,  by  a 
person  like  Mr.  Frewen  of  considerable  social 
atanding  and  inHueace  in  the  county  ?  Passing  by 
the  bearing  of  the  statement  itself  on  the  charge  of 
ingratitude,  and  whether  or  not  it  would  induce  the 
hearers  of  it  to  conclude  that  a  man  who  had  so 
acted  was  truly  guilty  of  ingratitude,  surely  to  say 
of  a  man  of  business  in  independent  circumstances, 
that  before  he  could  purchase  the  property  now 
owned  by  him  he  was,  being  without  the  necessary 
means  himself,  obliged  to  borrow  the  money  requi- 
site for  the  purchase  of  a  third  person,  is  a  state- 
ment  which  reflects  on  the  man  thus  spoken  of  in  a 
way  likely  to  be  not  only  most  painful  to  his 
feelings,  but  injurious  and  disparaging  to  his  credit 
and  commercial  reputation  amoogit  his  fellows  and 
neighbours,  and  in  the  county  generally.  Anything 
in  the  nature  of  a  charge  against,  or  a  doubt  or 
suspicion  concerning  a  man's  pecuniary  abUity, 
particularly  when  published  in  a  public  newspaper, 
must  have  an  injurious  effect  upon  that  man's 
position  and  reputation  in  the  world.  I  cannot, 
therefore,  looking  at  the  position  in  life  of 
the  several  parties,  and  the  circumstances  of 
the  case  generally,  say  that  I  think  the  damages 
awarded  by  the  jury  are  at  all  excessive.  But 
it  was  further  urged  by  the  learned  counsel  for 
the  defendant  that,  in  addition  to  the  question 
whether  or  not  the  particular  publication  was  libel- 
lous, it  was  for  this  court  to  say  that  tiie  naturo  of 
the  libel  was  such  that  it  ooght  not  to  have  been 
left  to  the  jury,  but  to  have  been  decided  by  the 
learned  judge  himself.  But,  in  my  opinion,  a  judge 
is  only  juetitied  in  withdrawing  the  question  of  libel 

no  libel  from  the  consideration  of  the  jury  in 
where  he  is  clearly  of  opinion  that  the  matter 
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complained  of  is  not  a  libel,  and  that.  If  tbe  jtnjr 
were  to  find  it  a  libel,  tbdr  verdict  would  1>e  Nt 
aside  by  the  court  above.  In  the  present  csss  I 
think  my  brother  Figott  was  fully  warrsated  in 
leaving  the  question  in  the  way  he  did  to  the  jnn, 
and  that  their  verdict  was  strictly  justified  by  toe 
evidence.  I  am  of  <^nion  therefore  that  the  deta> 
dant'a  rale  ihonld  be  discharged. 

BsuiwELL,  B.— I  also  am  of  opinion  that  thii 
rule  should  be  discharged.   The  libel,  of  vliidi  the 
plaintiff  in  his  declaration  complains,  charges  bbu 
with  ingratitude,  for  although  certain  fscts,  on 
which  uuit  chatve  it  afterward  gnmnded,  m 
stated,  yet  neveartndesa  tbe  plain  and  obvious  meao- 
ing  of  Uie  statement,  alleged  in  the  declarttioa,  ii 
to  make  the  charge  In  question.   Now  it  is  ad* 
mitted  very  properiy,  and,  indeed,  it  is  quite 
that  if  a  charge  of  ingratitude  generally,  and  no 
more,  were  made  against  a  man,  and  no  reason  for 
it  wen  Kiven,  it  would  be  libellonB.  That  the  flnt 
count,  therefore^  it  valid  it  not  qoettioDed.  Bnt 
then  with  respect  to  the  second  and  tiiird  eoaaiMt 
Mr.  Bulwer  has  urged  upon  us  that  they  contain 
no  cause  of  action,  because  certain  facts  are  stated 
showing  what  It  is  ttiat  Hr.  Frewen  called  ingroti- 
tude^  which  {acts  show,  at  the  tame  time,  that  in  f  set 
it  was  not  Ingratitude.  On  oontidaatioD,  I  do  not 
tiiink  that  that  it  to.  It  is  teue,  doubtless,  that  Oe 
facts  or  reasons  which  induced  Mr.  Frewen  to  come 
to  the  conclusion  that  the  plaintiff  was  ungrateful 
are  stated  by  Iiim,  but  nevertheless  there  is  also  the 
distinct  charge  of  ingratitude  made,  and  although 
the  facts  whkh  were  stated  may  not  be  tufBdent  to 
prove  the  cliaive  ot  ingratitude  against  the  plaintif, 
yet  anyone  neuing  or  reading  the  ttatement 
might  reasonably  enough  conclude  and  aiy  that 
there  were  otiier  matters  behind  which  were  not 
stated  which  would  fully  bear  out  the  durgt^ 
But,  if  tbe  facts  are  truly  stated,  I  think  the  libds 
declared  on  not  onfy  contain  the  charge,  but  shov 
the  existence  of  ingratitude.   It  is  easy  to  say  that 
it  is  a  patriot's  duty,  when  an  unfit  peraon  presents 
himself  as  a  candidate  for  a  public  post,  to  proclaim 
his  unfitness.   But,  like  gratitude  itself,  this  it  t 
duty  of  imperfect  obligation,  and  doea  not  neces- 
sarily relieve  him,  who  undertakes  its  performaao^ 
from  liability  to  the  chai^  of  ingratitude,  u 
having,  after  repeated  argent  appUcatimis,  obbdotd 
the  desired  loan  from  Mr.  Frewen,  the  plitintlff  had, 
without  any  further  circumstance  happening  b^ 
tween  them,  withdrawn  his  political  sui^>ort  from 
Mr.  Frewen,  and  published  in  his  newspaper  a 
statement  that  the  latter  was  not  a  fit  person  to 
stand  for  the  representation  of  the  county,  would 
not  that  have  been  ungrateful?   I  think  it  would. 
But  even  if  it  was  a  duty  incumbent  on  the  pluntiff 
to  call  attention  to  Hr.  Frewen't  unfitness  to  be  the 
county  representative,  surely  he  mi^t  have  dis- 
charged that  duty  in  a  different  manner,  and  one 
less  calculated  to  bring  Mr.  Frewen's  candidature 
into  ridicule  than  that  which  he  chose  to  adopt. 
It  is  not  merely  a  qualified  expression,  or  auggeation 
even  of  a  possible  doubt,  but  a  direct  and  distinct 
chane  of  political  unfitness  taxi  indiscretion.  [His 
Lomuhip  here  read  the  article.1   I  think  that  it  was 
an  ungrateful  thing  for  the  plaintiff  to  write  so  of 
one  from  whom  he  had  borrowed  money,  and  to 
whom  therefore  he  was  under  an  obligation.    In  my 
opinion,  however,  the  justification  was  not  made 
out,  and  the  argument  on  the  part  of  the  defendant 
fidls  on  this  ground,  that  the  libel  in  the  dcdan- 
tion  contains  both  the  charge  and  the  proof  of  the 
existence  of  ingratitude.   But  then  it  it  sold  that 
the  libel  was  justified,  because  the  sUtement  mode 
is  true.    [  do  not  agree  to  that.   Had  a/i  the  facts 
been  fully  and  truly  stated  it  would  have  appeared 
from  them  that  there  was  do  ingratit^e  at  oU  on 


Cox  n.  LsB. 


THE  LAW  TIMES    ££'P0£75.-ViiL  ZXL. 


tbe  {diintifrs  part,  t<xc  it  leems  that  Ur.  Frewen, 
iriieo  told  bj  toe  pldntiff  that  he  coold  no  looger 
affod  him  his  rapport  at  the  coming  election,  ae- 
nuDded  repayment  of  the  balance  of  the  money 
vhich  he  had  lent  to  the  plaintiff,  who  thereupon 
repaid  it ;  and  that,  I  think,  cancelled  the  former 
ouIgaUoD,  and  left  the  plaintiff  free  to  write 
ai  be  did.  Had-  then  facta  been  atated 
the  poiBt  urged  by  the  defendant's  connwl 
would  have  been  raited,  as,  together  with  the 
duu^  itself  of  ingratitude,  there  would  hare  been 
shown  the  proof  that  the  plaintltF  hod  not  been  ua- 
grateful ;  the  additional  fact  would  hare  qualified 
the  chaiige,  not,  indeed,  aa  making  it  jnatifl^le,  bat 
u  lesiening  its  injuriona  effect  The  defendant's 
case  fails  then  on  two  grounds.  First,  that  a  moral 
(dfence  is  charged  and,  supposing  the  facts  stated 
in  iu  support  do  not  warrant  it,  yet  it  is  still  a 
hbel,  for  a  doubt  is  raited  whether  or  not  there  may 
be  other  facts  behind  which  would  warrant  the 
durge;  and,  secondly,  If  there  were  no  other  facts 
than  those  stated,  nngratefnl  oondact  waa  shown ; 
altiiongh,8o  far  as  the  facts  were  stated,  they  might 
ba  true,  yet  other  facts  wliich  existed,  and  which 
would  hare  shown  tliat  there  was  no  ingraClcude  on 
tbepbmtiff's  part^  were  not  stated. 

CumrBLz^  B.— I  am  of  the  lame  ojdnion.  I 
tiiink  that  a  judge  who^  la  an  action  for  libel, 
thonld  tell  tbe  jury  distinctly  one  way  or  the 
odter,  either  that  a  pluntiff  had  or  that  he  had 
wt  a  cause  of  action,  would  be  wrong,  for  Baron 
Parke,  in  the  case  of  Parmiter  v.  Coupland,  6  M.  A  W. 
107,  after  referring  to  the  Act  of  82  Geo.  8,  c  CO 
(Fox's  ActX  which  iodlctmeats  for  libel 
were  put  upon  the  same  footing  as  other  criminal 
charges,  says,  "  It  has  been  the  course  for  a  long 
time  for  a  judge  in  cases  of  libel,  as  in  other  cases 
d  a  crimiiw  nature,  first  to  glre  a  legal  definition 
of  the  offence,  and  then  to  leare  it  to  the  jury  to 
■V  whether  the  facts  necessary  to  constitute  that, 
onace  are  prowed  to  thdr  satisfiuitioD ;  and  that 
whether  the  libel  ia  fl»  sabject  of  a  criminal  pro- 
■ecntion  or  a  ciril  action."  I  think,  therefore,  tliat 
my  brother  Pigott  directed  the  jury  right,  for  cer- 
tainly the  use  of  the  words  in  question  at  a  public 
meeting  is  enough  to  raise  the  question  for  Uie  jury 
whether  they  were  used  in  each  a  way  as  that  they 
amomit  to  a  libel.  Tbe  bare  ehn^  of  ingraUtode 
is  in  itself  a  weiy  c^probrioiia  oo^  and  the  qoeatiou 
ns  one  entirely  for  the  jury,  who  have  thou^t  it 
to  be  a  ease  juftifying  a  Tndkt  for  the  plaintiff. 

FioOTT,  B. — In  my  direction  to  the  jury  at 
tbe  trial  I  followed  as  nearly  as  Z  could  the 
nle  wliioh  my  brother  Channdl  has  referred 
to  as  haTing  been  laid  down  by  Parke,  B.  in 
tbe  case  in  6  M.  &  W.,  and  I  stated  to  them  what 
tiie  law  consideied  to  be  a  libel,  and  then  left 
to  them  the  question  whether  the  pablication  in 
question  in  the  [ffesent  cose  was,  under  the  cir- 
comstances,  a  Ubel  or  not  The  accompany- 
ing dzeomstancea  of  each  particular  case  must  of 
oootsn  always  hare  great  weight  in  the  conrideration 
ef  tbe  matter  by  a  jury.  The  charge  of  ingra- 
titude, no  one  can  doubt,  is  a  particularly  hateful 
one,  and  calculated  to  bring,  odiam,  and  disrepute 
npoo  the  party  so  charged.  I  confess  I  think  if  I 
ened  at  the  trial  at  all  it  waa  not  in  b^og  uu- 
faTonraUe  to  the  defendant 

Rale  disgorged. 

Attorneys  for  the  plaintiff,  De  Gex  and  Harding, 
fjBaymond-buildings,  Oray's-inn,  W.C. ;  agents  for 
freer  and  Reeet,  Leicester. 

Attorneys  for  the  defendant,  Dal«  and  StrettePy 
A,  Gray*s-ian-sqaar&  W.C. :  agenU  fur  C  and  A. 
Sbtuen,  Leicester. 
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COURT   FOB   DIVORCE  AND  UATRI- 

UONIAL  0ATT8BB. 
Bepor^  br  W.  LiTOBnvi,  Esq..  Bsiilster^ULaw. 

lii^SiaadJuat  1. 

(Before  Lord  PnaAHoa,  J.  O.) 

Browit  b.  BBOWHand  Bosar. 

MairiiaoauU  Muit — Goanioanet — Witfid  neglect — Cotlt. 

In  a  kushan^t  tuit  for  dissolatten  on  the  ground  of 
adultery,  the  respondent  pleaded  connivance,  wilful 
neglect,  and  conduct  conducing  to  adultery.  In  support 
of  these  phaa  tt  was  proved  that  the  petitioner  had 
ptrmitted  the  eo-retpondent  to  vttit  frejutntlg  at  ki* 
house  im  his  edaence,  to  send  prooUiont  tnto  his  house, 
and  to  make  his  wife  an  allowance  of  \l.  a  wodc,  and 
that  he  had  sent  his  wye  to  borrow  mono/  from  the 
co-respondent.  Also  that  he  had  allowed  htm  to  escort 
his  w^e  to  London.  The  ^ury  found  the  issue  of 
adulleru  in  favour  of  the  petitioner,  andthegacqfattM 
him  of  eonnioance,  but  mef  found  that  he  hm  bam 
guitbf  of  wilful  neghct  and  condaet  conducing  to  th» 
aduUery : 

The  court  re/used  to  grant  a  decree  awi,  and  dismissea 
ih»  petiuoa.  It  also  eondimaed  Aim  w  Am  mf^a 
eosti,  but  viade  ttombr  €U  to  tiueo-n^ndMfaeoalt, 

This  was  a  husband's  suit  for  a  diseolntlon  of  his 
marriage  on  the  ground  of  his  wif<^B  adultery  with 
the  co-respondent,  and  damages  were  claimed.  The 
adultery  was  not  traversed,  but  the  respondent  and 
co-respondent  pleaded  connivance  and  wilful  ne- 
glect and  conduct  conducing  to  adultery.  The  case 
was  tried  before  the  Judge  Ordinary  and  a  common 
jury. 

The  parties  were  married  in  1854,  and  afterwards 
lired  together  at  Lioooln,  vhne  the  petitioner 
was  employed  on  some  engine  works  of  which  the 
co-respondent  was  the  manager.  In  Not.  1866  the 
respondent  left  her  husband,  and  has  since  coha- 
bited with  the  co-respondent 

In  support  of  the  plea  of  connirance  and  wilful 
misconduct  conducing  to  adultery  several  witnesses 
were  called  who  statM  that  the  co-respondent  was 
at  the  petitioner's  house  every  day  with  the  peti- 
tioner's knowledge;  that  he  frequently  sent  sup' 
plies  of  provisions  and  other  necessaries  to  tho 
house;  that  he  allowed  the  respondent  U  per  week, 
which  was  frequently  p^d  in  the  petitioner's  pre- 
sence, and  that  when  the  petitioner  was  in  want  of 
money,  he  frequentiy  sent  his  wife  to  ask  the  co^ 
respondent  for  It.  It  was  also  {voved  that  on  one 
occasion  the  petitioner  allowed  his  wife  to  go  to 
London  with  the  co-respondent,  accompanied  them 
to  the  station,  and  took  tickets.  When  the  peti- 
tioner left  the  co-respondent's  employment,  he  went 
to  Chelmsford  to  seelc  fresh  employment,  and  left 
his  irife  at  Lincoln.  Oa  his  return  a  violent 
quarrel  took  place,  and  his  wife  left  his  house  and 
went  to  cohabit  with  the  co-respondent. 

On  the  other  side  witnesses  were  called  to  prove 
that  the  petitioner  was  not  aware  of  the  improper 
intimacy  between  his  wife  and  the  co-respondent 
and  that  he  liad  compUined  of  the  frequent  visiti 
of  the  co-respondmt  to  his  house. 

The  jury  found  that  tbe  respondent  and  co- 
respondent had  committed  adultery ;  that  the  peti- 
tioner had  not  connived  at  the  adultery,  but  that 
he  had  been  guilty  of  conduct  conducing  to  the 
aioltery. 

Cur.  ado,  vult. 

Jum  1.— Dr.  SpinJes  (Tnderwick  with  him)  now 
moved  the  court  on  behuf  of  the  petitioner  to  grant 
a  decree  ntsi,  and  to  condemn  the  c(YR"P9°4f>^l^ 
coats.  Digitized  by  V^UOy  IC 
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iSsorfe  for  the  pespondent. 

Dr.  Drittram  for  the  co-reipondent  contra. 

Lord  PstrzAHCS,  J.O.— In  mj  judgment  neither 
branch  of  thia  application  cku  be  granted.  The 
facts  of  the  cue  are  perfectly  fresh  in  my  mind. 
The  petitioner  waa  a  working  engineer  employed  at 
iron  workt,  where  the  eo-iespondent  was  in  the  poai- 
tion  of  Boperintendent  or  manager.  At  a  certain 
date,  which  ia  not  material,  the  petitioner's  wife 
vent  to  live  in  the  co-respondent's  hoase.  At  first 
the  Bemblance  waa  kept  up  of  their  occupying  sepa- 
rate rooms,  but  after  a  time  that  was  abandoned, 
and  they  slept  together  and  lived  as  man  and  wife. 
That  was  the  adultery  of  which  the  petitioner  com- 
plained. But  it  tamed  out  in  crldenoa  that  for 
more  than  a  year  before  this,  the  wife  refused  to 
cohalntwith  her  husband,  and  that  the  co-respon- 
dent, with  the  knowledge  of  the  petitioner  used  lo 
call  at  the  house  two  or  three  times  a  day  for  the 
curpose  of  seeing  her.  It  was  likewise  prored  that 
be  used  to  furni^  the  respondent  with  money,  1^.  a 
-week,  and  that  the  petitioner  was  aware  of  that 
he  waa  in  the  habit  of  sending  provisions  to  the 
house  for  the  use  of  petitioner  or  respondent,  or 
both,  and  that  the  petitioner  was  aware  of  that,  and 
further,  that  upon  one  occasion  the  respondent  waa 
allowed  to  go  up  to  London  with  the  co-respondent  for 
medical  advice.  I  aoite  agree  in  the  remark  on  that 
head,  and  if  there  bad  hem  no  previous  connection 
between  the  reepondent  and  co-respondent,  the  court 
would  not  be  so  snspicious  as  to  put  a  bad  interpre- 
tation upon  the  conduct  of  the  husband  in  autho- 
rising the  manager  of  the  works  at  which  be  was 
employed  to  act  as  the  escort  of  his  wife  on  her 
journey  to  London,  But  when  connected  with  the 
other  facts  of  the  case,  the  court  cannot  make  that 
allowance.  It  is  another  fact  in  the  case  which 
tends  to  show  that  the  petitioner  for  his  own  benefit 
vaa  really  casting  his  wife  in  the  way  of  the  co- 
respondent. The  jury,  it  ia  true,  have  not  found 
connivance.  They  have  found  that  he  was  guilty 
of  neglect,  and  of  misconduct  conducing  to  his 
wife'j  adulter^'.  But  it  is  extremely  likely  that  if 
there  had  been  no  such  plea  as  that  upon  the  record, 
they  would  have  found  connivance.  They  had 
Iwfore  them  two  issues,  either  of  which,  if  found 
against  him,  stood  in  the  way  of  the  petitioner's 
relief,  and  they  did  what  juries  of  t6n  do,  seeing  that 
practically  justice  would  be  effected  without  going 
to  the  full  extent  of  finding  the  petitioner  guilty  of 
connivance,  they  adopted  the  other  plea  as  involv- 
ing less  di^onour,  and  fonnd  him  guilty  of  neglect 
and  misconduct  conducing  to  adultery.  But 
whether  that  is  so  or  not  they  have  found  that  issue 
against  him,  and  the  court  entirely  concurs  in  the 
finding.  I  think  that  no  harm  has  been  done  to  the 
petitioner.  I  think  the  evil  which  haa  befallen  him 
and  his  wife  is  one  which  he  had  a  great  hand  io 
bringing  about,  and  under  those  circumstances  it  is 
plain  that  he  ought  not  to  have  a  decree,  and  ought 
never  to  have  instituted  this  suit.  He  must  pay  the 
wife's  costs,  because  she  has  succeeded,  but  I  don't 
condemn  him  in  the  co-respondent's  costs.  The 
petition  must  be  diamiaaed  with  costs. 

Petition  ditmiattd. 

Frocton  tot  petttloner,  Seott  and  Co. 

Proctors  for  the  respondent,  Swann  and  Co, 

Procton  for  the  co-retpondent,  Swami  and  Q>. 


C0T7BT  07  APPEAL  ZN  OKAHCOSBT. 

BmoitedlqrTBmAfl  Bbooksbakk  aad  E.  %etwtxt 
ROCBK,  E*xn.,  BurUteiMfrLmr. 

April  2Z  and  Zi. 
(Before  the  Lobds  Jdbticbb  ) 
Ba  The  Lohdox  ahd  Nobtbbbh  Asscbaxcb 

COBFOUTTOK  CLiWIBD); 

Stack  arb  "Wobth's  Case. 

CompmU»-~AUmpted  amalgamat^tk — VoidorvoiMk 
— Vhra  vires — AccepUatct  of  sham  at  a  eonsegvescs 
of  amalgamation— SharAoMer  acting  as  (fineter— 
Winding-vp—IAabiUts  of  Aar^der. 

TU  ariicles  of  association  of  th€  L.  and  N.  Co.  pn- 
vided(in  effecf)  that  the  power  of  t^jpointitig  dirwton 
should  vest  in  the  shareholders,  and  that  vpon  aig 
amalgamation  or  sale  of  its  business  an  extraordinarif 
ifvaeral  meeting  should  approve  and  sanction  it.  'Hat 
eoaqMny  entend  into  an  agreement  vfith  the  1.  Co.  far 
an  amtugamation,  and  it  was  provided  thai  the  pro- 
perly of  tvery  land  of  Oio  latter  shauid  6«  tranqferrsd 
to  the  Jormer ;  that  the  board  of  directors  of  (** 
amalgamated  company  should  eontist  of  a  stated  mm- 
ber  of  members  of  each  of  the  boards  of  the  two  com- 
panies, vho  were  to  be  selected  hg  thejoselves,  and  that 
the  proposal  should  be  sanctioned  by  the  shareholders 
of  both.  S.  and  W.  had  been  directors  of  the  I.  Co., 
and  became  tntitied  to  shares  under  the  agramnti 
they  were  entered  on  the  register  in  r^>Kt  oj  then, 
certijieatea  were  made  out  and  forvsvrded,  both  oJ 
fAem  were  cAosen  to  be  directors  of  the  amaigamated 
company,  and  both  acted.  The  tmreemant  was  neoa* 
ratified  by  the  L.  and  N.  Co.,  or  bg  the  amalgamated 
company  .- 

Held^  under  these .  eircutnstancea,  that  S.  and  W.  were 
not  conlribtUories  of  the  anu^amated  company^  inat- 
muck  as  the  agreement  far  amalgasvUwn  wax  atov 
vires,  and  therefore  void  from  the  beginning  ;  amdot 
the  aUotmenl  of  shares  to  &  and  W.  was  pvrdg  part  of 
the  amalgamation,  and  not  a  eeparate  and  ina^iendtid 
contract  on  theirpart  to  aeo^t  sharet, 

Tliia  was  an  appeal  by  the  official  liquidator  of 
the  above-named  company,  which  is  now  being 
wound-up  in  the  chamber  of  James,  V.  against 
an  order  whereby  his  Honour  refused  to  settle  on 
the  liet  of  contributories  the  names  of  the  two 
respondents,  Col.  Stace,  and  Mr.  Worth.  The 
circumstancea  were  as  follows : — 

Both  of  these  gentlemen  were  in  the  anmoiar  of 
1867  holders  of  shares  in,  and  directors  of,  a  com- 
pany at  that  time  carrying  on  business,  entitled 
The  Life  Investment  Mortgage,  and  Insnnuice 
Company  fLimited). 

At  [the  time  the  company  now  in  course  of  wind- 
ing-up, the  London  and  Nortlmn  Asanrance  Cor- 
poration  (Limited),  was  also  in  existence,  and  was 
duly  registered  under  the  Companies  Act  1862, 
with  articles  of  association,  which  provided  in  the 
usual  manner  for  the  appointment  of  directors,  ain 
for  calling  general  meetings  of  the  company,  thei' 
most  material  provisions  being  these  :  — 

53.  That  until  the  htdding  of  the  first  ordinsiT  mwUiV. 
the  numbsr  of  the  dlmoton  by  whom  the  affiun  ot  the 
company  sball  bs  msnased,  mil  be  sach  (not  teaa  tun 
four,  or  exoeedinr  twUTe,  luduslTe  of  the  iiuuia?inir 
director  appointed  by  these  preeonte)  u  the  direclow.lw 
the  time  Mng  may  from  time  to  time  deem  expedient. 

Then  followed  certiun  other  clauses  which  pro- 
idded  for  what  was  to  bappoi  until  the  holding  w 
the  first  ordinary  meeting,  and  what  powers  the 
directors  were  to  have  until  that  tixao.  And  the 
cUuse  continued  thus : 

The  number^  msy  a|)^:tima  ie^eMSHHt^^  ^ 
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orauiiig  or  dlnuniahixig  the  n,m«,  by  a  rote  of  an  extraor- 
dtauT  maBtfaw  nndar  fite  nrarisloiis  in  Unit  behsll  eon- 
tilBM  ia  tba  Mth  olkOM  of  Utan  piBsents,  00  that  atwh 
mator  to  aartx  lam  than  three,  And  OMb  every  direotor 
■bill  bidd  not  less  than  100  dures. 

Ilieo  the  bird  claoie  stipulated  who  should  be 
tin  first  diiectors  of  the  company,  and  the  Gist 
daoie  pnrided : 

TbMttfmjtuatBisj  iatheoSoeot  direotor  ooca^ioned by 
dntii,  disqkUdiflaation,  or  reslsmtioii,  or  any  other  oanae, 
jiTSTlonsly  to  the  annual  day  of  election,  m&y  be  filled  up 
nr  the  remainios  direotors;  and  every  ahoreholder  who 
lull  be  so  appcdsted  a  direotor,  shall  oontinne  in  office 
toJy  ontU  tAe  ii«zt  immediatelr  aabaflQaent  ordinaTy 
aaatli«. 

Then  sereral  of  the  intennediate  claiuet,  which 
were  Tery  much  in  the  ordiaary  form,  provided  for 
tb£  ippomtmeat  of  a  certiua  proportion  of  the  board 
of  directors,  one-third  the  first  mcctiag,  another 
third  the  next  meeting,  and  so  on.  Then  fol- 
loired  proTiaions  aa  to  amalgamatioa  with  other 
compsmes,  or  the  purchase  of  their  businesses,  the 
miterial  passages  relating  to  which  were  coattdoed 
ia  the  78th  and  133rd  ckiues  as  follows : 

The  78th  : 

That  the  directors  alao,  from  time  to  time,  take 
oret,  or  porohase,  the  whole,  or  any  part,  of  the  btialuess 
ud  usebs  of  any  company  or  society,  either  for  a  con- 
rid«ntion  in  money  to  be  pnid  or  reoelTed,  or  by  the  Lnne 
of  diarea. 

And  the  133rd  clause  : 

Tbat  If  at  any  tdme  it  ahall  be  tliotight  expedient  that  the 
OMpioy  aball  be  dlaaolTod,  01  amalgamated  with  any  other 
mapuy,  or  ita  hmineaa,  eatate.  or  sSteta  dispoaaJ  of  to 
MJ  other  oompanj-,  it  shall  be  lawful  for  aa  axtraMdiaair 
■netsl  nteethiff  to  deolare  that  auch  dissolntion  or  amal- 
lustlan  of  the  company,  or  dispoeiCkm  of  the  bnatnaaa, 
Mtatw,  or  effects  tbereof,  shall  take  piaoe,  and  the  same 
dalltakspUoe  aoooidingly. 

The  oupoimtioD,  therefora^  heit^  thui  consti- 
tiled,  an  agreement  for  amalgamatioD  between  these 
two  companies,  which  was  now  in  qnesUon,  was 
atered  into  on  the  2Ut  Aug.  1867*  and  its  material 
proTisions  and  stipulations  were: 

Tbtt  from  and  after  the  ISth  Sept.  then  next  the  two 
eompuues  shall  be  amalgamated  and  form  one,  under  the 
■tfle  or  title  of  the  abore-oamed  Iiondou  and  Northern 
Itmnnce  Corporation  (Limited),  snd  under  and  snbject  to 
tto  terms  and  conditions  of  their  artioles  of  aesooiation. 

TiU  lor  the  further  uioe  andoarrying  out  of  the  aforesaid 
mlpuMtion.  the  said  Life  Inrestment,  Uortgo^,  and 
furnace  Compajiy  (Uinitad)  do  heret^  asree  to  sell, 
tnufer,  and  BBsigu  to  the  said  Ziondon  aad  Northern 
iMnrance  Corporation  (Limited)  all  their  books,  ^oods, 
cksttels,  premiums,  income,  inrestments,  bills,  loans,  and 
tUsnderarybook-uebts,  atceats*  balances,  capiuil  inarrcor 
aad  owing,  and  other  assets,  for  and  in  consideration  of, 
sad  satqeot  to,  tiie  terms  hereioafter  oontained  i  and  Uie 
■ULoBdoa  and  Hortliam  AasnianoaCorporatktn  (Lladtad) 
igMs  to  PBKdiaBe  and  aooapt  the  tiaoalar  of  um  aame 
iceoidfaigly. 

ThU  the  London  and  Northern  Corporation  should  iasne 
■ans  in  exchange  for  those  of  the  Investment  Company 
m  unner  followii^,  that  was  to  say,  that  shaiea  of  fit.  each, 
(bUt  paid  op  and  without  further  liability,  should  be  given 
to  ereiy  holder  of  fifty  shares  or  upwards  in  the  oorpora- 
tiaa,upon  which  21.  per  share  bad  been  pail,  atthtfrate  of 
two  shares  of  51.  each  in  the  London  and  Northern  Corpora- 
Hoa  for  Are  sharee  on  which  2L  per  share  bad  been  piud  in 
tu  larestment  Company,  with  ajialogons  proriaions,  which 
it  ■  nerifllssa  to  state,  (ot  oUea  where  a  person  was  holder 
fl(  taw  than  flfty  sl»zaB,'or  had  valA  Isas  than  SLpor 
■sn. 

Then  Ou  10th  cUaie  of  the  ^^ment  proTided : 
^  Hut  the  ehairman  of  the  London  and  Northern  Assurance 
CotpoTBtkm  shall  oontlnos  to  be'  chairmm  of  the  amalga< 
nUad  board ;  that  the  deputy  cbainnan  he  chosen  from 
«s  dlnctoia  of  the  Uto  uvestment,  Mortgnve,  and  As- 
nnnoB  Company  (Limited)  aboold  tbey  (that  is,  tlie 
^mctonol  the  Investment  Company)  desire  it. 

And  the  1  Ith  clause  provided : 

^Tbat  tha  direoton  of  the  smslgamated  board  shall  oonnst 
UHMpnaantftn  diraetois  of  tlw  London  nnd  Northern 
"g*— ea  CerpoiatioB  (Limited},  and  of  aeren  of  the 
(wsetors  of  tha  I,ila  lareetment,  UortRSWe,  and  Assnianoe 
uniaDy  CUmftedr,  to  be  sdaeted  by  themwlTea. 

.  The  agreement  itself  also  contained  a  clause  pro- 
\mag  that  after  the  <j0  npletion  of  the  transfer  of 
tie  bu^H  fnm  the  loTestment  C.>mpan7  to  the 


LondoQ  and  Northern  CorporaUon,  a  meeting  of  the 
shareholders  of  the  company  resulting  from  the 
amalgamation  should  be  held,  to  sanction  what  had 
been  done. 

Notwithstanding  this  last  proviso,  no  such  meet- 
ing was  eTer  held.  An  extraordinary  general 
meeting  of  the  Inreatmont  Company  was  held, 
which  duly  ratified  the  agreement,  but  it  was  never 
in  any  manner  confirmed  by  the  London  and 
Northern  Corporation,  nor  was  the  agreement  ever 
registered. 

The  respondents,  Col.  Stace  and  Mr.  Worth  both 
held  upwuds  of  fifty  shares  in  the  InvcsbneDt 
Company.  Their  shares  were  exchanged  under  the 
provisions  of  the  i^reement,  and  certificates  of  the 
shares  to  be  held  by  them  in  the  amalgamated  com- 
pany were  prepMed,  but  none  were  ever  sent  to  Mr. 
Worth.  Col.  Stace  received  and  retuned  those  re- 
lating to  his  shares.  Both  of  them  continued  aa 
directors  of  the  amalgamated  company,  and  took 
part  in  Us  business  as  such.  The  amalgamated 
company  appeared  to  have  had  transferred  to  it  all 
the  assets  of  the  Investment  Company. 

In  the  winding-up  of  the  amalgamated  company 
the  official  lii]uidator  inserted  both  nuuu  in  tu 
list  of  its  contributories. 

The  case  was  brought  before  James,  V.C,  in 
court,  in  February  last,  when  his  Honour  ordered 
both  names  to  be  removed,  considering  that  the 
amalgamation  was  wholly  void,  and  that  all  that 
took  pLaco  was  part  of  that  amaJgAmation,  and  not 
an  independent  contract  on  the  part  of  Stace  and 
Worth  to  take  the  shares.  His  Honour,  aft>r 
giving  that  judgmmt,  desired  to  have  the  case  re- 
argued, which  was  accordingly  done,  and  on  the 
IGth  March  his  Honour  expressed  his  adherence  to 
his  original  opinion,  and  removed  the  names. 

Against  this  order  the  official  liquidator  appealed. 

Ampkhtt,  Q.  C.  and  Higgins  supported  the  appeal^ 
and  referred  to  or  commented  on 

Be  The  Caehar  Compam/s  cose,  L.  Eap.  2Ch. 

App.  412 ;  16  L.  T.  Bap.  X.  S.  223 ; 
Be  The  Financinl  Corporation,  L.  Bivp.  8  Ch.  App. 

714;  16L.  T.Rep.N.S.684; 
Levita'a  case,  L.  Bep.  3  Ch.  App.  36  j  17  L.  T. 

Bop.  N.  S.  337; 
Clinch  V.  The  Fi'iancial  Corporation,  L.  Bep.  4 

Ch.  App.  117 ;  19  L.  T.  Bep.  N.  S.  334 ; 
Alabaater'a  case,  L.  Bep.  7  Eq.  273 ; 
Oakesv.  Turqiiand,L.  Bep.  2 Eng. &  Ir.  App.  325 {  . 

16  L.  T.  Bap.  X.  S.  808 ; 
Hare's  caae,  20  L.  T.  Bep.  N.  S.  15; 
T}ie  Marq  uu  of  Abereorn's  eoM,  7  L.  T.  Bep.  N.S . 

225; 

^Ksftn'scnso,  Ii.Eep.  2  Eq.  435;  15  L.  T.  Bep. 
N.S.  140; 

The  Imperial  Bank  of  Intlirt,  China,  and  Japan  v. 
Tl^e  Batik  of  Hindustaii,  China,  an4  JapaHf 
L.  Bep.  6  Eq.  91 ; 

The  natare  of  the  arguments  sufficiently  appears 

in  the  judgments. 

Kay,  Q.C.,  and  DagsJiawe,  appeared  for  the  respon- 
dents. 

Lord  Justice  Selwtn  said:— I  think  we  ought 
not  to  call  upon  you,  Mr.  Kay,  in  this  caje,  for 
neither  the  Lord  Justice  noi  I  entertain  any  doubt 
of  the  correctness  of  the  conclusions  at  whidi  the 
learned  Vice-chancellor  has  arrived,  after  having, 
as  it  appears  he  had,  t\rice  considered  this  cose.  He 
has  decided  that  thR  names  of  these  two  gentlemen, 
Messrs.  Stace  and  Worth,  ought  not  to  be  included 
in  the  li  t  of  contributories  of  the  London  and 
Northern  Insurance  Corporation  (Limited). 

Thequestiona  that  have  arisen  depend  toacertafn 
extent  upon  the  construction  of  the  articles  of  asso- 
daUon  of  that  company.    It  apra^^  that  the 
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memorandum  of  association  waa  dated  the  2l8t 
July  1865,  and  that  the  certificate  of  incorporation 
was  dated  the  26th  July  of  the  same  year.  The 
COTipany  haTing  been  incorporated,  at  is  usnalf 
under  a  memorandum  of  association,  and  certafn 
articles  upon  which  a  considerable  portion  of  the 
argument  nas  turned,  it  is  necessary  to  refer  to  some 
of  those  articles,  and  in  particular  to  those  articles 
relating  to  the  appoiatment  of  the  directors,  the 
powers  of  the  directors,  and  espedalty  their  powers 
so  far  as  the  purchase  or  acquisition  of  the  bosineas 
of  any  other  company  is  concerned.  [Hi«  Lordship 
then  referred  to  the  provisions  of  the  articles  for 
the  appointment  of  the  first  directors,  the  holding 
of  meetinKS  and  otherwise,  and  proceeded :]  The 
Tcsnlt  of  this  is  that  these  articles  arc  rery  much  in 
the  ordinaiT  form,  proriding  first  of  lUl  ptoririonally 
what  is  to  happen  until  the  first  ordinary  meeting 
of  the  company  shall  take  place,  appointing  certain 
gentlemen  to  be  directors  until  the  first  ordinary 
meeting,  and  afterwards  vesting  in  the  body  of  the 
shareholders,  as  is  usual,  the  power  of  appointing,  in 
certain  proportions,  the  directors  of  the  company. 
In  snbstance,  therefore,  immediately  after  the  first 
directors  went  out  of  office,  the  sole  end  ex- 
clusive power  of  appointing  directors  is  vested 
in  the  general  meeting  of  the  shareholders, 
and  in  them  alone;  and  although  the  Gist 
clause  gives  the  power  of  filling  up  vncancies  in  the 
<^ce  of  directors,  there  is,  in  my  judgment,  no 
aathortty  whatever  In  this  board  of  directors  to  do 
that  which  has  been  attempted  to  be  done  in  this 
case — viz.,  oq  the  occasion  of  the  purchase  of  the 
business  of  another  company,  assuming  this  to  be 
merely  that,  so  to  constitute  the  board  as  in  fact 
to  ^ve  to  that  company  the  power  of  appointing  the 
majority  of  the  directors.  These  are  cfanses  of  an 
Drdinaiy  character,  and  when  rdiaaoe  is  placed 
upon  the  clause  which  says  that,  in  matters  not 
provided  for,  the  directors  shall  have  power  to  act 
as  they  may  think  fit,  it  is  plain  that  cannot  provide 
for  the  appointment  of  the  directors  themselves, 
which  is  so  carefally  provided  for  by  those  articles. 

The  result,  thocfore,  is  that,  setting  aside  these 
merely  temporary  provisionB,  whidi  relate  to  the 
period  before  the  first  ordinary  meeting  is  held, 
and  those  temporary  iRt}viBionB  with  respect  to  the 
*'  death,  disqualification,  or  rerignation,  or  any  other 
cause,  previously  to  the  anniul  day  of  election," 
the  power  of  appointing  directors  is  vested  in  the 
shamiolders.  That  is  expressly  provided  for  by 
the  articles^  and,  that  bting  so^  we  come  to  the 
clause  relating  to  the  purchase  of  the  bosiness. 
[After  referring  fully  to  the  agreement  of  the  21st 
Aug.  1867  his  Lordship  said :]  The  result,  therefore, 
of  this  agreement  is,  that  the  directors  of  this  com- 
pany, who  had  under  their  articles  of  assodation  no 
authority  whatever  for  taking  away  from  the  sbare- 
holden  die  power  which  was  vested  in  them 
by  those  articles  of  association  of,  from  time 
to  time,  appointing  the  governing  body,  have  by 
this  agreement  assumed  the  management  of  that 
which  they  term  here  the  amalgamated  company  ; 
that  which,  whether  it  be  treated  as  an  amalga- 
mated company  or  as  a  company  ccmtinoing  the 
•ame  as  it  was  before,  but  only  having  parchased 
the  business  of  another  company,  is  nevertheless  to 
have  a  governing  body,  so  constituted  that  the  majo- 
rity  of  that  governing  body  shall  not  be  in  the  least 
degree  chosen  by  the  shareholders  of  the  London 
and  Northern  Corporation,  hut  shall  be  the  nominees 
of  the  Investment  Company,  and  shall  be  selected 
by  them.  Upon  that  I  entertain  no  doubt  what- 
ever that  it  was  wholly  ultra  vira,  that  this  cannot 
he  considered,  as  it  has  been  treated  in  argument, 
as  a  collateral  or  outlying  portion  of  the  agree- 
ment, bat  that  it  is  the  very  substance  of  the 
agreement,  because  it  is  agreed  by  this  that 


the  two  companies  are  to  be  amalgamated,  subject 
to  the  terms  and  conditions  of  the  articles  of 
association  of  the  London  and  Northern  CorporttioB 
as  now  existing,  and  upon  the  terms  which  are  ha* 
mentioned,  that  is  to  say,  as  stipulated  in  the  second 
clause  that,  subject  to  the  terms  and  conditiooi 
thereinafter  mentioned,  they  agree  to  accept  fiie 
transfer  of  their  business.  T%ose  terms  and  coo- 
diUons  are  in  the  most  essential  and  material  ptrt 
these— that  the  governing  body  of  the  compsny 
which  is  to  exist  after  the  date  of  this  agreenent  is 
to  be  so  constituted  that  the  majority  of  ^iat 
governing  body  are  to  be  appointed  by  the  Life  Id- 
veatment  and  Assorance  Company,  and  not  by  tbe 
shareholders  of  the  IfOndon  and  Northern  Corpo* 
ration.  I  think,  therefore,  that  as  to  this  esseotiil 
part  of  the  agreement  it  is  whol^  beyond  the 
powoFs  of  one  of  the  parties,  at  least,  to  enter 
into,  and  consequently  that  this  agreement  wis 
wholly  and  entirely  void. 

But  the  matter  does  not  rest  there,  because  there 
is  in  this  agreement  itself  a  provision  wbicb 
seems  to  have  had  reference  to  some  notion 
entertitiiied  on  the  part  of  ito  framwi  that  wiOont 
some  subsequent  sanction  or  conflnnation  it  woold 
not  be  valid.  It  Is  not  disputed  that,  so  far  as  the 
Investment  Company  were  concerned,  the  ratifica- 
tion of  the  shareholdm  was  duly  obtained.  Bat 
this  agreement  provides  that  on  toe  completioB  of 
the  amalgamation  a  meeting  of  the  shareholders  «t 
the  amalpunated  company  shall  be  called  tocooflni 
the  same.  It  Is  plain,  therefore,  that  the  parties  to 
this  agreement  conridered  that  at  all  events  it 
was  proper  that  notice  should  be  given  to  tbe 
shareholders  of  the  amalgamated  company,  whidi, 
of  course,  would  include  all  the  shareholders  of  the 
original  London  and  Northern  Corporation,  and  that 
those  shardiolders  shoald  have  the  opportnofty  of 
meeting  and  considering  and  diseussiag  the  qoesidon 
and  that  they  should  be  then  called  upon  to  coafiim 
it.  The  agreement  having  been  dated  theSIst  Aug; 

1867,  and  containing  that  clause,  it  appears  that 
tbe  matter  proceeded  to  a  certain  extent.  It  is 
said  that  there  were  no  assets  in  fact  to  traosfer, 
bat  that  alt  that  has  been  done  is  certsia 
bosiness,  which  otherwise  wonld  have  been  done 
the  Investment  Company,  wliich  has  In  fact  beai 
done  under  the  name  of,  and  for,  and  by,  the  London 
and  Northern  Corporation ;  and  that  certain  politSa 
hare  been  granted  by  the  London  and  Northern  Cor- 
poration under  and  ui  pursuance  of  that  agreement, 
and  that  the  matter  so  continwid  notit  the  9th  Jooe 

1868,  when  tbe  resolution  to  wtnd-np  the  Londoo 
and  Northern  Corporation  was  passed,  and  whidi 
was  followed  on  the  20th  of  the  same  month  by  tbe 
nsual  eupravision  order.  But  no  explanation  what- 
ever is  given  of  any  reason  why  the  meeting,  whidi 
was  provided  for  by  this  agreement,  was  not  called, 
and  indeed  it  most  be  taken  as  an  admitted  fact  in 
the  case,  that  the  sharehdders  of  tiie  Londoo  and 
Northern  Corporation  have  had  no  notice  of  this 
agreement,  and  have  had  no  opportunity  of 
considering  or  confirming  the  same.  No  sndi 
confirmation  has  ever  taken  place.  Therefore,  apon 
that  which  is  tbe  material  question  in  the  case,  I 
entertain  no  doubt  that  the  agreement  was  set,  n 
it  has  been  saM,  a  voidable  agreement,  but  ood 
which  was  absolutely  and  entirely  void. 

That  being  so,  there  remains  the  question  wbediff 
there  has  been  any  separate  and  independent  agree* 
ment  entered  into  by  the  two  gentlemen  who  tn 
the  subjects  of  this  appeal,  Messrs.  Staoe 
Worth,  by  which,  notwithstanding  the  invalid  « 
that  agreement,  they  have  rendoed  themfslTas 
personally  liable  to  be  placed  upon  the  list  of  share- 
holders in  this  company.  It  is  said  that  tbe  sboics 
were  allotted  to  them  in  porsuance  of  this  agree- 
ment. The  agreement  stipul«if«3  <aF.4hfrfcndnff  of 
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certun  aharei  hy  the  London  aod  Northern  Corpo- 
ntioa  in  exchange  for,  or  in  coasideratioa  of,  the 
■him  held  by  ue  shareholdera  in  the  Inreatment 
Company,  and  the  property  of  the  InrestmeDt 
Company,  and  the  enarea  which  were  to  be  bo 
imei  in  exchange  were  to  be  fully  pald<ap 
•hues ;  and  a(XordiDgly,  and  in  pursuance  of 
thu  agieement,  certain  fully  paid-op  shores  were, 
it  ii  said,  allotted  to  tfaeae  two  xeDtlemen,  and, 
iltboub  there  may  be  some  conflict  of  eridence 
about  n,  one  at  least  of  these  two  gentlemen,  it  is 
•ud,  has  accepted  these  shares,  or  has  taken  the 
nrtlflcate  of  the  shares.  Bat  the  issuing  and  re- 
gittiatioo  of  these  shares  as  fully  paid  up  shares 
was  doM  in  pursuance  of  the  ^reement  which 
I  hare  alreoay  a^d  is,  in  my  judgment,  Toid. 
lliere  is  no  endence  of  any  independent  separate 
agieeoaent  whaterer.  I  do  not  doubt,  as  in  fact  was 
expressed  by  the  full  court  in  that  case  which  has 
been  referred  to  of  CfiHch  The  Fimndal  Oorpo- 
rg((M  that,  notwithstanding  a  void  agreement  of 
this  kind,  there  may  be  a  separate  and  independent 
transaction  between  different  indiTidnala  mr  which 
they  may  render  themaelT«a  liaUe  to  take  ihares  in 
the  company,  although  tlie  general  agreement  may 
tarn  oat  to  be  invalid.  The  matter  then  goes  on,  as  I 
banslreadysaid,  uutil  the  winding-up;  thecompaoy 
acqniies  no  {voperty ;  it  does  pro^bly  acquire  some 
business  by  means  of  this  transaction ;  there  is  no 
cmflrmatioo  the  shareholders,  and  then  the 
mmpBoy  itself  is  ordered  to  be  wound-up. 
Under  these  circnmstances  I  apprehend  that 
tbe  cases  to  whiuh  reference  hat  been  made,  and 
(■peoally  that  which  was  the  decision  of  the 
Uoueof  Lords  io  Oakea  v.  Turquand,  have  no  appli- 
cstico  to  the  facte  of  the  present  case ;  for  if  I  am 
rigbtinthe  eondusion  to  which  I  hare  already  «d- 
wto^  that  this  was  an  agreement  In  Itself 
absolatdy  void,  and  that  there  was  no  separate  and 
independent  agreement  at  all,  then  it  cannot  be 
■aid  Dpon  the  authority  of  Oaka  y.  Turqaand  that 
tbe  parties  here  were  in  a  position  which  enabled 
them  to  give  validity  to  the  contract.  In  that  case 
there  vas  a  voidable  contract,  which  was  capable  of 
being  adopted  and  ratified  by  the  persons  who  were 
the  list  of  shareholders.  In  the  present  case 
U  a  contract  which  these  personx  coutd  not 
have  enforced  against  the  company,  and  which  the 
ooinpany  could  not  have  enforced  against  them. 
Tberefwe  I  think  that  the  decision  in  Oakea  v. 
Tarqiuatd  has  no  application  to  tbe  present  case, 
and,  oitertaining  tut  opinion,  it  appears  to  me  to 
be  dew  that  these  two  gentlemen  cannot  now  be 
pn^eriy  included  in  the  list  of  eontributories.  And 
it  ia  a  lortnnate  circumstance  that  no  creditor  can 
possibly  have  been  deceived  or  prejudiced  by  the 
lesnlt  of  the  Yioe-Cbancellor'e  draision,  which  it  is 
our  intention  to  confirm,  because  even  if  a  creditor 
lud  looked  at  the  list  of  shareholders  as  it  existed 
■t  any  time,  and  even  if  he  had  been  advised  that 
tUa  was  a  perfectly  valid  amalgamaUon,  or  a  valid 
transfer  of  the  business  of  one  company  to  the 
other,  still  the  list  of  shareholders  so  inspected  by 
him  would  have  disclosed  the  fact  tbat  tbe  shares 
*htdi  bad  been  allotted  to  Messrs  Stace  and  Worth 
vsce  fully  pud  up  shares,  and,  consequently  that  it 
Vas  not  tbe  intention  of  the  parties  to  this  trans- 
action that  any  liability  should  be  undertaken  as 
between  the  creditora  and  these  gentlemen,  or  by 
either  of  them.  I  think,  therefor^  that  in  this  case 
Uh  dedsion  of  tbe  Vice-ChanceUor  must  be  affirmed, 
ud  tin  appeal  motion  be  refused,  with  ooets. 

I4ird  Justice  Oiffabd,  having  stated  the  facts, 
tiut  in  his  opinion  the  agreement  was  void 
Md  not  voidable.    His  Lordship  proceeded  :— 
Tbat  being  tbe  case,  the  next  question  is  whether, 
BOtvUutaudiog  that,  Messrs  Worth  and  Stace  ought 
TeL  ZXI-  V.8..  Ko.  SW. 
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still  to  be  on  the  list  of  contributoiies.  First  of  all, 
Leviia'a  case  was  quoted  as  an  authority  to  show 
that  they  must  be  ;  bat  when  one  looks  at  Levita'i 
cose,  it  is  nothing  more  than  an  application  for 
shares  by  Levita,  and  a  state  of  things  which  pre- 
cludes him  from  saying,  not  only  as  between  him- 
self and  creditors,  but  as  between  himself  and  the 
company,  that  be  was  not  a  shareholder  <A  the 
company.  In  pdnt  of  fact  there  had  been  a  simple 
individual  application  for  shares  by  him,  and  events 
had  taken  place  which  precluded  him  from  saying 
that  he  was  nut  a  shareholder.  That  of  course  puu 
that  case  entirely  out  of  tbe  question. 

Then  the  case  of  the  Imperial  Book  of  China  and 
BinduMtan  has  no  application  whaterer,  for  ail  that 
I  held  in  that  case— although  I  set  aside  the  agree- 
ment— was  that  the  very  large  majority  of  the 
shareholders  had  bound  themselves  indiriilually  to 
^ve  effect  to  their  iodtvidoal  contracts.  But  that 
does  not  of  coarse  prove  that  there  has  been  any 
iodividual  contract  in  this  case. 

Now  for  the  purpose  of  makii^  out  an  indirldaat 
contract  in  this  case,  it  is  sud  first  of  all  that  these 
genUemen  have  takxn  shares.  All  that  they  have 
done  is  this—they  have  enlered.into  this  agreement, 
and  upon  the  footing  of  that  agreement  with 
regard  to  one  of  them,  certificates  of  shares  have 
been  handed  over,  and  their  names  have  been 
entered  on  the  register  in  respect  of  fally  paid  up 
shares;  besides  that  they  have  acted  as  directors, 
and  signed  thsAr  names  to  several  policies,  thereby 
probably  imposing  a  liability  on  tiiis  company.  But 
no  one  of  those  acts  coostitutej  a  contract  between 
them  and  the  company.  There  is  in  fact  nothing  in 
the  shape  of  contract  between  them  and  tlie  com- 
pany except  that  agreement  of  the  21st  Aug., 
which,  as  I  have  already  stated,  is  an  agreemeut 
which  Is  void. 

Although  I  quite  agree  that  the  facte  of  Ah' 
baster's  case  do  not  go  the  length  of  this  case,  I 
think  the  principle  to  be  deduced  from  A  labatter's 
case  is  included  in  this  case ;  and  I  muftt,  there- 
fore, hold  that  these  gentlemen  ought  not  to  be 
contributories^  because  there  never  was  a  time  at 
which  either  they  or  anyone  coald  have  said  to  the 
company,  *'  We  are  shareholders  of  the  company, 
and  you  can't  say  the  contrary,"  or  a  state  of  things 
vbith  would  have  enabled  the  company  to  say  to 
them,  "  You  are  shareholders  of  the  company,  and 
you  cannot  tay  the  contrary." 

That  being  so^  tliere  never  having  been  an  agree- 
ment which  was  enforceable  either  on  the  one  side  or 
the  other,  it  is  impossible  that  these  gentlemen  can 
be  held  to'  be  contiibutories,'  and  therefore  the 
decision  in  the  court  below  will  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Solidtor  lor  tbe  official  liquidator  appeal 
aw/.  in,. 

Solidtor  for  Messrs.  Stace  and  Worth,  Jamts 
Tomnky. 


April  28  and  29. 

(Before  Uie  Lobds  Jdbhobb.) 

Dear  v.  VEarET. 

i^pecijfc  performanee — iMm — Agreement  by  letters — 
Alleged  parol  variation  Unevtaiaiif  as  to— Condi- 
tion precedent. 

Bg  three  Utters  wikidt  pasted  between  the  parties,  the 
defendant  agreed  to  demise  to  the  plaintiff  a  dwelling- 
house  and  its  empwtenancee.  jfne  agreement  was  in 
the  letters  eompMe,  bat  the  dtfeadant  reused  to  grant 
the  lease  on  the  terms  which  the  letters  expressed,  on 
the  groand  oj  a  verbal  understanding  that  the  lease 
iluMld  contain  a  eotmml      tht  pli&ndffto  exg^d 
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lOOOt  tn  ingtrovtmaits.  Tlwj^aiiiUff  denied  Aat  this 
wot  any  partoftht  temM^  and  redtl^lht  inmtioa  of 
ntA  a  covtnmi,  hiu  Ac  txpendtd  vptoardt  o/BOOt  on 

Hdd  (affirming  th*  dedno^  of  Stmart,  V.  C),  dtai  the 
mcMce  w  Mmpart  iff  tie  alleged  addition  Jaiiutg  to 
tetabluhittueplaiml^wateiuitkdfmieitakaaeet 
the  kuen  taktt  akmt  pnmdeJ  Jbr  : 

Jiiybr  r.  Portingtatt,  iDeG.M.^  Q.  828,  comwteiUed 
en  and  eHetingn^d. 

This  was  an  appeal  bj  the  defendant  from  a 
decieion  of  Stoart,  V.  C,  reported  20  L.  T.  Bep. 
N.  S.  26S,  where  the  facU  are  folly  stated. 

Kartlaicd,  Q.C.,  aud  Bovicliff*  supported  the  a[q>eal, 
and  referred  to 

Taylor  T.  Portington^  7  De  G.  M.  A  O.,  32S ; 
Ciarlte  t.  QrarU,  14  Tes.  519 ; 
Clowes  V.  Sigginaon,  1  Ves.  and  B.  524; 
SwaiaUmdY.  Deartley,  29  Bear.  430;  4  L.  T.  Bep., 
N.  8.482: 

The  Wycombe  Baiheoy  Company  t.  Donnington 
ffa^btI,L.Bep.lGh.App.2a;  14L.T.Bep., 

Greene,  Q^C,  and  Coilr^  for  the  respondent  the 

Lord  Jastice  Selwtk  taid Mr.  Greene,  I  thiolE 
ire  ought  n3t  to  call  upon  you  in  this  case,  because 
the  court  entertains  no  doubt  as  to  the  correctness 
of  the  conclusion  at  which  the  learned  Vice-Chan- 
cellor  has  arrived.  As  I  have  before  had  occasion 
to  observe  In  this  case,  I  am  not  at  all  prepared  to  ex- 
tend that  which  the  Lord  JusUoe  Knight  Bruce  nsed 
tocall  "the  boundary  line**  which  divides  negotiation 
from  contract  in  such  a  manner  as  to  convert  letters 
Txlttai  merely  for  the  purpose  of  negotiation  hito  a 
oondnded  contract ;  but  in  the  present  case  thereJs, 
in  my  judgment,  no  donbt  whatever  that  on  the 
27th  SepL  186S,  both  the  plaintiff  and  defendant 
intcndea  to  enter  into,  and  did  in  fact  enter  into,  a 
concluded  agreement.  The  documents  are  before 
ns,  and  the  plaintiff  in  his  affidavit  gives  an  account 
of  the  manner  in  which  those  docnments  were  pre- 
pared, and  after  saying  that  he  entered  into  a  nego- 
tiation with  the  defendant  he  says,  "  I  wrote  and 
handed  to  the  defendant  a  letter"  (which  is  the 
first  of  the  series  in  question)  "  in  the  words  follow- 
ing: 'I  make  you  an  offer  of  90/  per  annum  for 
your  house  on  a  lease;'  **  and  then  there  are  the  other 
matters  with  respect  to  ^e  repairs  and  so  on. 
Then  he  says :  "  i  handed  the  last-mentioned  letter 
to  the  defendant  at  the  office  of  a  Mr.  Maeon,  a 
house  agent  in  Windsor,  and  after  perusing  the 
■amc  the  defendant  remarked  that  he  should  prefer 
ilie  word  '  agree '  to  be  used  instead  of  the  word 
'offer,*  and  accordingly,  in  compliance  with  the 
defendant's  request  or  suggestion,  I  then  wrote  on 
the  fly  leaf  of  tiie  sheet  of  paper  on  which  the  letter 
marked  A  was  written  a  further  letter  to  the  words 
and  figures  following" — which  is  written  on  the 
same  piece  of  paper  on  the  second  page.  "  '  I  agree  to 
take  uiIb  house  on  a  lease  of  S,  7,  14,  21,  or  42  years 
at  my  option,  rent  to  commence  from  the  2dlh  Sept. 
1865 ;  and  I  furtiier  agree  to  do  all  the  painting, 
papering,  repairing,  decorating,  &c.,  during  the 
term  of  lease,  and  I  further  agree  to  pay  for  the  said 
lease  not  to  exceed  (say)  «ght  guineas.'  **  Now  this 
gentleman  has  been  crois-examined,  and  the  learned 
Vice-Chancellor  has  had  the  opportunity  of  seeing 
bis  demeanour  during  that  cross-examination, 
and  we  have  only  had  the  opportunity  of  hearing 
his  evidence  read ;  but  the  Vice-chancellor 
^^lears  to  have  entert^ned  no  doubt  what- 
ever as  to  tiie  aCGoracy  of  the  testimony  of  this 
(■ntleman,  and  I  must  say  the  cross-examination 
anKon  to  me  to  conflrm  the  testimony  of  the 


written  evldenoe;  bnt  that  on  vhlch  1  plan 
more  reliance  are  the  documents  themselves.  I 

think  it  is  impossible  to  look  at  them  withmt 
seeing  that  that  is  the  correct  representation  of 
what  actually  took  place,  because  it  is  the  conunon 
case  of  both  parties  that  the  rent  of  OOL  was  the  rent 
agreed  upon.  Omitting  that,  as  to  the  two  lettoi^ 
the  letter  on  the  first  page  and  the  letter  on  the 
second  page,  we  have  no  other  difference  between 
them  except  this  that  the  one  is  an  offer  and  the 
other  is  a  formal  agreement  This  gentiemm  dtd 
not  know  that  an  offer  with  a  formal  acceptance 
amounted  to  an  agreement  Then  it  appears  to  me 
that  the  only  reason  why  the  troable  should  be 
taken  of  writing  this  second  letter  was  to  get  rid  of 
the  former  imaginary  difference  between  an  offer 
made  and  accepted  and  the  agreement ;  that  is  the 
only  possible  reason  why  that  is  written,  and  thete- 
fore  uiat  shows  to  my  miod  conclnsively  that  the 
object  of  both  parties  was  really  to  agree  to  some- 
thing which  would  amount  to  a  concluded  contrsct 
between  them.  That  was  done  at  the  suggestioD  of 
the  defendant  himself,  and  it  must  have  been  at  hi* 
suggestion,  because,  as  the  plaintiff  says,  the  words 
"1  offer"  woe  altered  into  "I  agree."  That  ii 
really  the  only  sabstantial  alteration  that  took  j^tce 
in  these  two  letters. 

Tliat  alteration  having  been  made  at  the  de- 
fendant's suggestion,  he  on  the  same  day  wrote  a 
letter  in  which  he  says :  "  I  agree  to  accept  your 
terms  for  this  house,  as  per  your  letter  (or  letters) 
dated  the  27th  Sept.,  1865.'*  It  is  in  my  o[nnion 
perfectly  immsterial  whether  the  word  was  "  let* 
ter "  or  "  letters,"  because  here  are  these  two 
documents  themselves  written  on  the  same  piece  of 
paper.  The  rent  is  admitted  to  have  been  afcreed 
to  be  90/.  a-year,  and,  whether  it  refers  to  one  n  to 
both  letters,  I  think  there  vas  no  concluded  agree- 
ment between  these  two  parties. 

That  being  so,  the  question  is  whether  the  statement 
contained  in  the  8th  paragraph  of  the  defendant's 
answer  relating  to  the  circumstances  of  the  collateral 
agreement  which  he  says  was  entered  into,  and  by 
reason  of  which  he  was  induced  to  aign  the  letter 
I  have  just  read,  is  established  in  evidence,  or  nol^ 
in  every  part  of  it ;  because,  if  that  beestBblisbed,i 
is  perfectly  clear  that  upon  all  the  authorities  tbe 
plaintiff  would  have  no  ground  to  come  to  this 
court  and  ask  for  specific  performance.  On  the 
other  band  if  it  is  not  made  out  then  I  think  thoe 
is  no  uncertainty  at  all  in  the  contract  contained  ia 
these  letters ;  for  it  is  to  be  observed  that  that  wUch 
is  to  be  done  fay  the  defendant  is  not,  as  was  the 
case  in  the  aathority  to  which  allusion  has  been 
made,  upon  a  condition  precedent  to  the  agreement, 
something  to  be  done  by  the  landlord  to  the  pn>- 
pcrty  before  the  lease  was  granted,  but  it  is  some- 
thing which  is  to  be  done  by  the  lessee  himself,  sod 
which,  of  course,  was  to  be  done  by  him  for  his  own 
benefit  -  He  says,  "I  agree  to  do  all  the  painUog, 
papering,  repairing,  decorating,  &c,  during  the 
of  the  lease  " — all  that  was  to  be  done  by  him.  I 
think  that  there  is  no  such  uncertainty  as  would 
prevent  this  court  from  decreeing  specific  perform- 
ance of  the  agreement  and  settUng  a  proper  lesM 
between  the  parties. 

I  come  then  to  that  which  is  really  the  mstensl 
matter  in  tiie  case,  namely,  wtiether  there  was  mj 
such  collateral  agreement  as  that  the  lessee  shooia 
agree  to  enlarge  the  dining-room,  and  to  put  a  new 
storey  to  the  house,  and  to  do  that  at  an  expense^ 
IOOOJ:  In  the  first  place  it  has  been  greatly  nrgra 
upon  us  that  all  the  probabilities  of  the  esse  sre  ia 
favour  of  the  representation  so  made  by  the  deioi- 
dant  Having  considered  tlw  evidence,  hisLon- 
ship  rested  ,  his  dedsion  npon  the  testimony  of  w> 
Mason,  who  took  an  active^-^nd  importaot  pan 
in  tiie  tr»liactio^|^,^J^J4^^^T^(1frIt»d« 
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follows  :  **  I  waa  id  my  float  otBce,  and  they  came 
in,  and  the  plaintiff  asked  my  leare  to  make  use  of 
mj  pea  and  ink,  and  they  then  went  into  my  inner 
room.  I  happened  to  want  sometUng  in  that  room 
and  went  into  it  They  appealed  to  me  as  to  the 
binain  they  were  maUn^  aa  to  letting  the  honae, 
and  iqy  impresiion  is  that  the  rent  ipoken  of  was 
ML  I  refused  to  give  my  opini<Hi  on  the  matter ; 
but  my  impression  at  the  time  was  that  it  was 
jdenty  of  money  for  it.  I  said  '  I  shall  leave  yoa  to 
flgfat  it  ont,'  and  I  went  ont  of  the  room,  and  I  heard 
BO  more  than  that  they  were  wrangling  to  get  the 
best  of  each  other.  My  impression  was  that  the 
defendant  was  gettttng  a  good  rent  for  his  house, 
and  that  TOLotaOL  was  a  reasonable  rent  for  it  at 
that  time.  My  impression  from  his  manner  was 
that  the  plaintiff  considered  that  he  was  making  h 
good  bargain,  bat  he  was  not  aware  that,  while 
the  property  at  Sunning-hiU  was  on  gravel,  the 
defendant's  bouse  was  on  dark  clay,  and  was,  there- 
fore,  mocb  less  raluable.  Nothing  passed  in  my 
pNsence  as  to  the  plaintiff  laying  oat  lOOOil  in  im- 
pcoring  and  enlarging  the  premises."  Now,  npon 
the  conflict  of  testimony  as  between  the  plidntiff  and 
defendant,  I  think  the  conrt  is  bound  to  incline 
the  balance  in  favour  of  that  side  where  you 
hare  a  witness  of  the  character  of  Mr.  Mason 
making  a  statement  so  clear  and  positive,  and  I 
mst  say,  so  e^ftremely  probable,  but  which  is 
entirely  in  oppoaUion  to  the  atatement  of  the 
defendant.  I  think,  therefore,  that  the  exidanation 
which  Mr.  Mason  there  gives  really  disposes  of  the 
whole  tmth  of  this  traBsaction.  It  was  in  the 
iBtomn  of  t^he  year,  and  the  defendant  was  in 
{osKtsion  of  property  which  was  in  the  occupation, 
^  to  that  tLjne,  of  a  tenant  who  was  entirely  la- 
Nbat,  who  had  neglected  the  htmse  in  inch  a 
aunwr  as  to  redaee  it  to  the  position  which  la 
dncribed  by  the  witness  as  being  entirely  anin- 
hsbitsble,  and  he  was  very  desirous  to  get  a  respect- 
aUe  tenant  willing  to  lay  out  a  con^derable  sum 
of  money  in  improving  the  property. 

Coder  these  circumstances,  and  bearing  in  mind 
the  nine  which  Mr.  Mason  pots  upon  the  property, 
I  tbink  the  contract  which  the  defendant  entered 
Into  was,  so  far  from  being  unreasonable  in  its 
tmns,  much  nearer  the  real  valne  of  the  property, 
u  estaUiahed  by  the  evidence,  than  the  contract 
iriikh  he  asks  the  court  to  perform,  viz.,  that  the 
rait  of  90/.  aboald  be  paid  in  addition  to  the  douUe 
borden  upon  the  leasee  (tf  laybig  out  WOOL  npon 
these  paiticidar  alterations  and  additions,  and  also 
vndertaking  the  repur  of  the  property,  I  think 
Ihe  simple  question  we  have  to  decide  is  the  ques- 
tion of  fact,  and  that  that  question  is  decided  in 
fiTonrof  the  plaintiff  by  the  probabilities  of  the 
esse,  by  all  the  written  docnments  in  the  case,  hut 
above  all  Inr  the  independent  testimony  of  Mr. 
HisoQ.  I  ttiink,  therefore,  that  tliis  appeal  ftdls, 
and  must  be  dismissed  with  costs. 

IiOrd  Justice  OiFFABD  said;~The  defence  in  this 
esse  has  been  put  upon  two  grounds — the  one,  that 
the  letters,  if  they  contain  an  agreement,  are  too 
TOcertain  for  this  court  to  perform  it ;  the  other, 
that  the  circumstances  stated  in  the  eighth  para- 
gr^    tlie  answer,  have  in  tahstanoe  b«n  proved. 

Now,  u  regards  the  tmcertainty,  the  case  of 
TojJor  V.  Portington  was  relied  upon,  but  I  consider 
It  nnoecesBary  for  this  court  to  say  on  the  present 
«ca*ion  whether  Taylor  v.  Portington  would  or 
would  not  apply,  because  Taylor  v.  Partington  is 
oCerent  in  |vinciple  to  tiiis  case.  It  was  a  case  in 
*uch  a  lessor  agreed,  as  a  condition  precedent  to 
^noting  a  lease,  to  do  repairs,  and  decorations,  and 
Mforth;  but  it  was  not  an  i^reement  that  there 
*houId  be  in  the  lease  granted  a  specific  covenant  of 
a  particular  kind.  Hve  there  is  no  condition  pre- 


cedent  at  all,  but  the  condition  Is  that  the  lease 
shall  be  granted  containing  certain  covenants,  and 
that  at  once  makes  a  distinction  which  puts  Taylor 
T.  Poriingbm  entirely  out  of  the  case,  and  it  is  no 
more  than  the  ordinary  case  of  a  man  agreeing  to 
grant  a  lease,  tiie  lessee  tuidertaking  to  farm  in  a 
particular  manner ;  tiiis  court  probah^  could  not  say 
that  the  farm  was  carried  on  in  the  par^ntlar  mode, 
and  could  not  on  that  account  say  that  a  lease  could 
not  be  granted.  I  am,  therfore,  clearly  of  ofdnion 
that  we  need  not  consider  Taylor  v.  Ptniington,  and 
that  there  is  no  ground  for  saying  that  the  terms  of 
those  letters  are  nncertaln. 

Then  with  respect  to  the  facts  of  the  ease,  the 
letters  themselves  are  plain,  and  it  is  not  a  case  in 
which  parties  were  corresponding  at  a  distance  from 
each  other,  but  It  was  a  case  in  which  they  went 
both  t<^ther  into  a  room  for  the  specific  purpose 
of  coming  to  an  agreement,  and  these  letters  were 
written  in  that  room,  both  parties  being  present  for 
the  purpose  of  coming  to  a  formal  agreement  and 
for  no  other  purpose  whatever. 

Then  as  re^rds  the  letters  themselves,  the 
Statute  of  Frauds  is  entirely  ont  of  the  question  ; 
and  the  Statute  of  Frauds  being  out  of  the  ques- 
tion, even  if  you  take  nothing  bat  the  second  letter 
and  the  acceptance  of  it,  and  the  seventh  para- 
graph of  the  answer,  I  should  be  clearly  of  oidnion 
that  there  was  an  agreement  which  this  court  would 
carry  into  effect.  It  is  obvious  that  the  rent  was  a 
mere  accidental  omission  and  mistake  from  the 
second  of  tiie  two  letters.  The  90/.  had  been 
agreed  upon  when  the  first  letter  was  written,  and 
the  answer  admits  that  the  90/.  was  agreed  to ; 
and,  ihere  being  no  Statute  of  Frauds,  the  second 
letter  and  the  acceptance  would  be  abundantly 
anffident.  I  tUnk  upon  the  evidence  that  it  i» 
quite  clear  yon  can  refer  not  only  to  the  second 
letter  but  to  the  first,  and  that  there  was  an  accept- 
ance of  everything  which  was  contained  in  the  two 
letters  which  preceded  the  acceptance. 

That  being  so,  we  really  come  to  the  eighth  para- 
graph of  tiie  answer,  and  the  question  is,  whether  the 
edghth  jRuagraph  of  the  answer  can  satisfy  the 
mind  of^ any  rational  person  tiiat  this  plaintiff,  in 
point  of  fact,  represented  or  promised  that,  if  a 
lease  was  granted,  there  should  be  contained  in  that 
lease  a  covenant  that  he  would  lay  out  1000/.  That 
really  and  truly  is  the  whole  case.  The  property 
was  in  a  wretched  state  of  repair,  there  is  no 
question  about  that ;  and  I  am  satisfied  that  there 
has  been  a  very  considerable  expenditure,  probably 
to  the  full  amount  of  500L,  upon  that  property.  That 
being  so,  let  us  jnst  consider  what  it  is  that  the 
eightii  paragraph  of  the  answer  states.  It  first  of 
all  states  that  the  parties  met  together  for  the  very 
purpose  of  coming  to  the  agreement.  It  states  in 
the  next  place  that  the  first  letter  was  written  by 
the  plaintiff,  and  it  states  that  the  oljjection  made 
to  that  first  letter  was  that  it  did  not  contain  any 
provision  as  to  the  plaintiff's  laying  out  lOOOJ^  tn 
building  out  the  dining-room  and  raising  the  house 
a  storey,  and  that  the  defendant  handed  back  the 
letter  to  him  ou  that  acconnU  Now  I  ask  what 
you  would  say  to  any  man  if  you  objected 
to  a  letter  of  that  kind,  and  handed  it  back,  and  he 
changed  the  word  "offer"  into  "agree,"  and 
handed  back  to  you  a  letter  in  all  other  respects 
identically  the  same.  I  think  any  man  would  say 
at  once,  '  That  is  a  most  impudent  thing  to  do,  and 
1  wUl  not  deal  with  you  if  that  is  the  coarse  of 
proceeding  you  are  going  to  take.*  But  what  is 
the  defendant's  story  ?  The  defendant's  story  is, 
that  although  he  made  that  objection,  he  has 
handed  back  to  him  a  letter  which  is  in  terms  the 
same,  except  that  it  is  much  more  in  the  form  of 
an  actual  agreement  than  it  was  before,  and  then 
that  he  is  satisfied  with  tills  that  theplalntif^aid 
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that  vith  a  note  of  acceptaoce  from  me  it  wonld 
constitate  an  agreement  between  ns."  That  U  what 
he  nays  took  place  between  him  aad  the  pUIotiff 
when  the  second  letter,  which  waa  Btronger  than  the 
first,  was  handed  back  to  him,  and  when  that  term 
waa  omitted.  Then  the  defeodant  says :  "  I  ob- 
jected to  that  letter  as  I  had  dune  to  the  first,  that 
it  did  not  contain  any  provision  as  to  the  plaintiff 
building  out  the  diniag-room ;  **  and  then  he  says 
that  the  plaintiff  said :  "All  that  will  be  pat  in  the 
lease :  we  are  not  writing  oat  a  lease  now,  and 
cannot  put  everything  in  an  agreement."  Bot  it 
does  not  rest  there,  because  he  literally  rests  his 
whole  case  upon  this— that  that  being  the  conversa- 
tion between  the  parties,  that  being  the  transac- 
tion, Mr.  Mason  comes  in  and  does  what  the  de- 
fendant describes,  and  Mr.  Mason  says  he  did 
nothing  of  the  sort.  I  am  satisfied  the  defendant 
WW  under  a  total  misapprehension  and  mistake  as 
to  what  did  take  place.  It  is  qaite  clear  that  he 
has  stated  what  is  not  accurate,  when  he  says  that 
he  acted  upon  that  advice  and  representation  of  Mr. 
Mason  as  concluding  the  whole  thing,  when  this 
matter  was  going  on  between  the  parties.  That 
being  so,  if  he  is  inaccurate  as  to  that,  one  most 
look  pretty  doaely  as  to  what  the  reaKHiable  proba- 
bilities of  tiie  case  are ;  and  I  say  no  rational 
person  can  come  to  the  conclusion  that  the  transac- 
tion was  such  as  Is  represented  by  the  eighth 
paragraph  of  the  answer.  And  when  we  look  at 
the  two  letters,  we  find  in  the  first  letter  the  word 
"offer,"  which  the  pUuntiff  says  the  defendant 
objected  to ;  and  we  find  Id  the  aecond  letter  the 
word  "agre^"  which  tiie  plidntiff  sajs  was  the 
tiling  which  the  defendant  stated  abould  be  put  Into 
the  letter  in  order  that  there  might  be  an  agreement,  it 
being  common  ground  between  the  parUes  that  they 
met  for  the  pnrpoaa  of  agreting,  and  with  no  other 
object. 

That  being  so,  I  am  quite  aatisfled  that,  althoi^h 
the  court  does  exercise  discretion  Id  enforcing 
■pecific  performance,  this  is  a  very  clear  case  for 
specific  performance;  and  that,  if  in  any  case 
specific  performance  ought  to  be  enforced  in  eqoity, 
unquestionably  this  is  that  case.  The  appeal,  uere- 
fore,  must  be  dismissed  with  costs. 

Solicitors  for  the  appellaut,  Qngorg,  Rowdiffea, 
and  Raurle. 

Solicitnrs  for  the  respondent,  the  plaintiff,  RUJcarck 
and  Walker. 


Tfuatday,  June  8. 

(Before  the  Losds  Jcsticrs.) 

Catt  v.  Toublb. 

PiMic-hoHU — Demurrtr — Coitvtynrtce  in  fee — Cove- 
nant/or right  of  vendor  to  n^pli/  hexr — tlneertmniy 
—  \Y<nit  of  mntuiUity — Beitraint  on  trade. 

The  plaintiff  a  brewer,  conveyed  land  in  fee  to  ike 
tnttees  of  a  building  tociet^,  who  covenanted  that  the 

plaintiff",  hia  lieira  and  assiynt,  ^umld  have  the  excla- 
sire  light  of  supplying  all  ale,  beer,  and  porter  which 
miijht  be  conxurned  in  every  hovse  or  other  building 
which  wight  be  erected  on  the  land,  and  which  ahouU 
be  opened  or  used  a$  an  inn,  pidilit^houee,  or  beershcp. 
The  defendant,  who  was  abo  a  brewer,  boa^t  a  piece 
of  the  land  of  ike  trueteet,  and  hereon  bidlt  and 
opened  a  public- hovsf.  which  he  gnpplied  with  beer  of 
hix  ou  n  brewing.  The  plaintiff'  then  JUed  this  bill, 
alleginii  th'.t  the  defendant  had  purchased  the  land 
with  notice  "/  the  cooemtnl,  and  staling  that  he  had 
always  lietn  and  tfill  was  reaay  to  supply  to  the  de- 
fendant beer  of  good  quality  at  fair  market  prices, 
and  he  prnytd  fhut  the  defendant  might  be  restraiatd 
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Jront  supplying  the  house  with  beer  from  a*}  othrr 
brewer  than  the  plaintiff  To  this  bill  the  defendatt 
demurred,  but  it  was 
Beld  (a^rming  the  dsanon  of  Stuart^  V.  C),  that  A$ 
covenant  waa  not  bad  for  vneertainty,  or  want  of 
mutuality,  or  as  being  a  restraint  on  trade,  and  tk 
demurrer  was  ovemtlm. 

This  waa  an  appeal  by  the  defendant  against  t 
decision  of  Stuart,  V.  C,  overruling  a  domorrer  to 
the  plaintiff's  bill  for  want  of  equity.  The  esse 
when  before  his  Honour  ii  fully  reported  in  20L.T. 
Bep.  N.  S.  551,  and  it  ii  unnecessary  to  state  the 
facts  in  this  place. 

Greene,  Q.  C.  and  Townaend  supported  the  appeal, 
and 

Karslake,  Q.  C.  and  Ayrion  his  Honour's  deduon. 

The  authorities  cited  were : 
ColXine  v.  Plumb,  16  Yea.  454 ; 
Wilson  V.  Hart,  L.  Bep.  1  C!h.  Aj^  488 ;  14  L.  T. 

Bep.  S.499; 
UitcheU  V.  Reynolds,  1  P.  Wme.  131  j 
jM-mley  T.  Wagner,  1  De  O.  H.  k.  0. 804; 
Solmes  T.  The  Eaatem  Couniiu  Bailwan  Cssi- 

pany,  3  K.&.3.  675; 
Rolfe  Y.  Rolfe,  15  Sim.  88 ; 
EiUtT.  CrolI.2Fh.60; 

Tutk  V.  VKrhcw,  11  Bear.  571 ;  and  on  appssi, 

IH.  ATw.  105;  2  Ph.  774; 
Piogott  T.  Stratum,  1  DeO-F.  &J.S3;  1L.T. 

Bep.  N.  S.  Ill  i 
De  Mattoe  v.  CHbmn,  4  De  G.  ft  J.  276;  8L.T. 

Bep.  N.  a  121. 

Lord  Justice  Sblwtn  said:  This  is  an  appetl 
from  a  decision  of  Stuart,  V.C.  overruling  a  demurrer 
to  the  bill  for  want  of  equity,  and  the  appellant 
therefore  comes  before  us  having  thrown  up^  him 
the  burden  of  showing  tha^  under  thedrcnmstsnces 
stated  in  diis  bill,  the  plaintiff  camiot  be  entitled  ta 
any  relief  whatsoever. 

Now,  the  bill  sUtes  that  the  plaintiff  has  for  a 
considerable  time  carried  on,  and  still  does  carry  on, 
the  business  of  a  brewer,  and  that  he  was  entitled  to 
"  c«tain  land  in  the  town  of  Brighton  which  «st 
suited  for  building,  and  so  capable  of  bong  and  was 
intended  by  him  to  be  dealt  with  In  a  manner  to 
promote  his  business."  It  then  states  the  purchase 
by  a  certun  society  of  a  portion  of  that  land ;  it 
states  the  treaty  which  led  to  that  purchase,  and  tlie 
deeds  which  were  then  executed ;  and  after  statiog 
Uie  deed  by  which  the  conveyance  was  made,  it 
states  the  deed  of  even  date  which  contains  tbs 
covenant  in  question,  which  is  a  covenant  (amon^t 
otiier  things  not  material  to  the  present  purpose), 
'*  that  the  said  Charles  Catt,  his  heirs  and  nsngoi, 
should  have  the  exclusive  right  of  supplying  all  «!e, 
beer,  and  porter  which  might  be  consumed  in  every 
house  or  other  building  which  might  be  erected  on 
any  other  part  of  the  said  piece  of  land,  and  whidi 
^oold  be  opened  or  used  as  an  inn.  public-hoaK,  or 
beershoP."  It  then  sUtea  that  "  the  defendant  pni^ 
chased  the  said  lot  with  notice asa  memberof  the  wa 
society  or  with  notice  in  fact,  or  that  but  for  hw 
neglect  to  make  proper  inquiry  into  title  in  bis  Mid 
purchase,  he  would  have  had  express  notice  of  tte 
hereinbefore  stated  indenture  of  covenants,  or  the 
defendant  became  otherwise  bound  by  the  same  lo- 
denture."  It  then  states  that  the  plaintiff,  in  exer- 
cise of  his  excloaive  right,  has  always  been,  anJ  iwf 
is,  willing,  and  previously  to  the  institution  ot  toa 
suit  has  offered  to  the  defendant,  to  supjrfy  to  tba 
orders  from  time  to  time  of  the  defendant  for  coo- 
sumption  in  the  said  Duke  of  Edinburgh  beerhoui^ 
ale,  beer,  and  porter,  all  of  good  quality,  in  n?q«w|W 
quantities,  and  at  market  of  "fair  and  f^^"?^ 
prices,  as  specified  dt^thedMpRjrf^iwIw  dei«* 
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daot  refuses  such  offer,  and  denies  the  rlfuntifTs 
said  ezclosire  right,  and  insists  that  the  defendant 
hfts  the  right  of  supplying  the  said  beerhouse  from 
breweries  other  than  the  plaintifTs.  Then  the 
yta.yer  of  the  bill  is  in  accordance  with  the  para- 
graph which  I  hare  just  stated,  repeating  the  same 
offer,  and  asking  for  aii  injunction  in  support  of  the 
en^lusire  right  so  set  up. 

Now  in  answer  to  that  case  many  objections  hare 
been  raised  to  the  legality  of  this  coTenant  and  to 
the  jurisdiction  of  this  court  to  enforce  such  cove- 
nant, or  at  all  events  as  to  theproprietyof  the  court 
interfering  ia  such  a  manner  as  to  graat  the  relief 
which  is  sought ;  and  it  has  been  said  that,  even  if 
the  plaintiff  has  any  right,  he  ought  to  be  loft  to 
assert  that  right  In  a  court  of  law.  I  think  in  the  first 
place  it  is  not  very  material  to  consider  the  question 
which  haa  been  discussed,  as  to  whether  covenants 
of  this  nature,  or  this  covenant,  actually  do  or  does 
run  with  the  land.  We  had  occasion  very  recently 
to  consider  the  authorities  applicable  to  this  ques- 
tion, many  of  which  have  been  cited  to  us  to-day. 
The  first  is  the  case  of  7u/i  v.  Moxhay,  before  Lord 
Cottenham,  who  snjs,  "Tlmt  the  question  does  not 
depend  upon  whether  the  covenant  runs  with  the 
land  ia  evident  from  this,  that  if  there  were  a  mere 
agreement  and  no  covenant,  this  court  would  enforce 
it  against  a  party  purchRsing  with  notice  of  it ;  for 
if  an  equity  is  attached  to  the  property  by  the 
owner,  ao  one  purchasing  with  notice  of  that  equity 
can  stand  in  a  different  situation  from  the  party 
from  wbom  he  purchased.'*  Then  he  went  on  to 
observe— with  respect  to  questions  which  have 
arifen  with  reference  to  devolutions  of  covenants 
of  this  kind  having  been  decided  upon  certain 
deflnite  principles  as  regards  the  covenants  running 
with  the  land.  In  like  manner  in  the  case  of 
(Tiiaa  v.  Hart,  which  was  decided  by  the  then 
IrfHds  Justices,  where  the  owner  of  a  freehold 
boose  entered  into  a  covenant  with  the  plaintiff, 
who  was  a  previous  owner,  that  the  building  should 
not  be  used  as  a  beershop,  and  the  house  was 
afterwards  let  to  the  defendant  as  tenant  from  year 
to  year  witb  express  notice  of  the  covenant,  it  was 
held,  afflnoing  the  decision  of  the  present  Lord 
Chancellor,  that  although  the  covenant  might  not 
at  law  run  "with  the  land,  the  defendant  was  bound 
by  it  inequity;  and  the  late  Enigbt-Bruce,  L.  J., 
in  the  case  of  De  MaUo$  v.  Gibaon,  puts  the  matter 
as  one  of  principle  not  depending  upon  any 
such  distinction.  He  says  at  p.  282  of  4  De  Gex 
and  Jones,  "Beasonand  justice  seem  to  prescribe 
that,  at  least  as  a  general  rule,  where  a  man  by  gift 
or  purchase  acquires  property  from  anothpr  with 
knowledge  of  a  previous  contract  lawfully  and  for 
valuable  ccnaideration  made  by  him  with  a  third 
person,  to  use  and  employ  the  property  for  a  par- 
tiralar  purpose  in  a  specified  manner,  the  acquirer 
dull  not,  to  the  material  damage  of  the  third  person, 
in  opposition  to  the  contract,  and  inconsistently  with 
it,  use  and  employ  the  property  in  a  manner  not 
fdlowable  to  the  giver  or  setler." 

Now  it  appears  to  me  that  upon  the  statements  in 
thislrill  the  defendant  is  clearly  bound  by  notice  of 
the  present  covenant,  and  that,  therefore,  assuming  the 
covenant  to  be  otherwise  unobjectionable,  he  cannot 
be  heard  to  say  that  he,  having  purchased  this  pro- 
perty and  no  doubt  having  purchased  it  at  a  smaller 
price  in  consequence  of  the  title  being  iocumbered 
*ith  the  restrictions  contained  in  this  covenant,  can 
now  openly  disregard  the  provisions  of  that  cove- 
nant 

The  objections  which  have  been  raised  are :  first, 
that  this  covenant  is  void  for  uncertainty;  but  I 
think  the  material  question  to  consider  is,  what  is 
It  which  the  vendor  here  covenants  for?  In  the 
fint  pUce,  this  ia  a  covenant  entered  into  as  a  part 
«  A  transaction  which  resulted  in  the  sale  and  pur- 
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chase  of  a  piece  of  landj  it  is  one  of  the  coTenanta  con- 
tained in  the  deed  of  even  date  contemporaneously 
with  the  conveyance  of  ttie  land ;  it  is  a  part  of  that 
transaction,  and  what  the  vendor  covenuits  for  is 
that  he  shall  have  the  exclusive  right  of  supplying 
all  ale,  beer,  and  porter  which  shall  be  consumed 
in  any  building  erected  on  this  particular  piece  of 
land  which  shall  be  used  as  a  beer-honse.  Kow 
that  is  a  right  which,  of  course,  is  capable  of  being 
abused,  capable  of  being  waived,  capable  of 
being  lost;  and  if  at  any  time,  either  in 
the  progress  of  this  suit  or  any  otiier  time, 
it  can  he  shown  that  it  baa  been  so  abused,  so 
waived,  or  so  tost,  then  there  would  be  good  ground 
for  saying  that  this  court  ought  not  to  interfere  in 
favour  of  a  person  who  might  otherwise  be  entitled 
to  the  benefit  of  it.  But  I  am  at  a  loss  to  see  how 
it  can  be  said  that  there  is  anything  like  uncer- 
tainty in  this  covenant.  It  might  be  said  that  die 
covenant  is  too  wide,  that  it  is  too  general ;  but  it 
appears  to  me  to  be  impossible  to  say  with  any  rea- 
sonable chance  of  success,  when  it  reserves  the 
exclusive  right  of  supplying  all  ale,  beer,  and 
porter  that  may  be  consuoud,  that  this  itacovenant 
in  any  degree  uncertain. 

But  then  the  authority  of  Collins  v.  Pbuab  is  cited, 
and  it  is  stated  that  that  is  a  clear  authority  for 
the  proposition  that  a  covenant  of  this  kind  is  so 
uncertain  that  a  court  of  equity  will  not  enforce  it. 
I  confess  I  entirely  agree  with  the  learned  Vice- 
Chancellor,  that  the  case  of  Collins  v.  Plumb  does 
not  in  the  least  degree  govern  this  case.  Lord 
Eldon  observed,  as  stated  in  the  report,  that  it  was 
very  infirm  in  its  terms.  It  was  a  covenant  not  to 
sell  or  diapose  of  water  from  a  veil  to  the  injury  of 
the  proprietors  of  the  waterworks,  their  heirs, 
executors,  administrators,  and  assigns,  and  then 
Lord  Eldon  says,  "  I  never  met  with  such  a  cove- 
nant as  this,  upon  which  I  must  try  in  each  instance 
whether  the  act  of  selling  the  specified  quautity  of 
water  is  a  prejudice  to  the  proprietors  of  these 
waterworks.'  He  Is  there  obviously  referring  to 
the  very  peculiar  language  of  that  partienlar  cove- 
nant, and  the  question  as  to  whether  it  was,  or  was 
not  to  the  prejudice  of  the  proprietors  of  the 
waterworks  was  necessarily  involved  in  the  very 
terms,  and  expressed  by  the  terms  of  the  covenant 
itself ;  of  course  it  must,  therefore,  have  been  ex- 
pressed In  the  terms  of  the  injunction,  and  therefore 
he  said  that  a  court  of  equity  could  not  have  any 
jurisdiction  which  it  ought  to  exercise  upon  such  a 
covenant  as  that.  But  that  covenant  has  no  resem- 
blance to  the  present  covenant,  because  this  is  not 
a  covenant  not  to  sell  ale,  beer,  or  porter  to  the 
prejudice  of  the  plaintiff  ;  it  is  a  covenant  that  he 
Bhall  have  the  exclusive  right  of  supplying  all  ale, 
lieer,  and  porter  consumed  upon  these  premises. 
Therefore  the  question  as  to  whether  it  is  to  his 
prejudice  is  one  that  cannot  he  raised,  because  the 
extension  of  a  man's  trade  is  of  course  to  bis  bene- 
fit, and  the  diminution  of  that  trade  must  be  to  bis 
prejudice.  Therefore  it  clearly  appears  to  me  that 
the  case  of  Collina  v.  Plumb  has  no  application  to 
the  present  case. 

Then  it  is  said,  secondly,  that  there  is  a  want 
of  mutuality.  What  I  have  already  said  with 
respect  to  the  nature  of  this  covenant,  and  the 
right  which  is  acquired  thereby  by  the  vendor,  and 
the  circumstances  under  which  that  right  was 
acquired,  I  ^ink  has  disposed  of  that  objection  as 
to  the  want  of  mutuality.  But  I  go  even  further 
than  that,  and  I  say  that,  even  supposing  it  had 
been  expressed  in  terms  as  being  a  mere  op- 
tion, supposing  there  had  been  a  covenant  for  a 
valuable  consideraUon  being  a  part  of  the  transac- 
tion of  the  sale  and  purchase  of  the  land,  that  so 
long  and  so  often  as  the  vendor  chou  to  exerci^ji 
particular  right—that  is,  Eli^trii^b^lLinipplyingLkU 
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•1&  beer,  aad  pogter—ho  Bfaonld  hare  that  exdnriTe 
l^ht,  vould  it  be  aaid  because  it  was  optional  on 
Ub  part,  therefore  there  was  a  want  of  mutuality, 
and  tbcffefore  it  could  not  be  enforced?  I  appre- 
hmd  that,  being  for  ralnable  consideration,  such  a 
corenant,  aldiongh  it  was  expressed  to  be  oalj  con- 
ditional  upon  the  ezezdK  of  a  volition  on  the  pnut  of 
one  dde  or  the  other,  that  being  expressed  in  the 
covenant,  would  not  beany  Direction  to  the  Talidity. 
I  tiiinlc,  therefore,  there  is  no  objection  as  to  the 
mat  of  mutuality.  Of  course  a  right  bo  acquired 
is  one  which,  like  all  other  rights,  mast  be  reason- 
ably exercised,  and  of  course,  as  Mr.  Greene  put  it, 
if  a  man  having  a  right  to  sell  ale,  beer  and  porter 
vere  to  sell  some  poisonous  concoction  vhich  he 
dtoae  to  call  ale,  beer,  or  porter,  that  vould  not  be 
a  reasoaable  exerdae  of  liiat  right ;  neither  would 
it  be  so  if  he  were  to  sell  good  ale,  porter,  ftc,  at 
an  unreasonable  price. 

Then  the  third  objection  that  has  been  urged  is, 
that  this  is  an  unreasonable  restraint  of  trade.  Now 
in  the  first  place  I  think  the  rule  which  is  laid  down 
in  the  leading  case  which  has  been  cited,  and  which 
is  always  referred  to,  of  Mitchell  r,  BeytuJdf,  is 
that,  where  the  restraiiit  is  not  general  but  partial, 
and  does  not  hare  valuable  consideration,  then  it 
cannot  be  said  to  be  an  unreasonable  restraint.  But 
here  it  is  said  that  it  is  unreasonable  in  one  respect, 
because  it  is  perpetual.  I  think  the  rule  upon  that 
•object  has  been  well  settled  by  authority,  and  as 
I  nDdentand  the  rule,  it  is  thia— that  where  there 
is  a  restnunt  on  a  partner  from  carrying  on  trade, 
when  it  is  unreasonable  in  law,  then  Uie  partner 
carrying  on  trade  can  apply  to  the  court  to  have  it 
xemoved.  The  restraint  may  be  limited  as  to  space 
though  general  as  to  time,  and  falls  within  this 
mk  that  a  rMtralnt  preventiDg  a  partner  fFom 
oanylng  on  tn^e  within  a  certain  limit  of  wace, 
tiiongh  unlimited  as  to  time,  may  be  good,  and  the 
limit  of  space  may  be  according  to  the  trade  he 
carries  on.  As  an  instance  of  these  covenants,  I  may 
mention  also  the  case  of  Wihm  v.  Bart.  It  was  a 
■pecific  covenant  entered  into  with  a  poson,  his 
eseoators  and  assigns.  And  then  with  respect  to 
this  particnlar  covenant,  it  does  aeem  to  be  one 
which  the  court  cannot  fail  to  take  judidal  notice 
of,  as  being  a  covenant  which  is  extremely  common. 
Every  court  of  justice  has  had  occasion  to  con- 
sider these  brewers'  covenants,  and  therefore  the 
courts  must  be  taken  to  be  cognisant  of  the  distinc- 
tion  between  what  are  called  free  public  houses  and 
brewers*  public  houses,  which  lost  are  subject  to  this 
very  covenant.  Certainly,  in  my  opinion,  we  should 
be  introducing  very  great  uncertainty  and  confu- 
fnslon  Into  a  very  large  and  important  trade,  if  we 
were  now  to  entertain  any  doubt,  or  suggest  any,  as 
to  the  validity  of  a  covenant  so  extremely  common 
aa  tUa  is.  I  think  then  would  be  .no  ground  fur 
tiiat  Bort  of  distinction  which  has  been  relied  upon, 
Tix.,  that  such  a  covenant  might  be  good  for  21, 60,  oi 
100  years,  but  that  it  is  not  good  if  it  is  entered  into 
aa  part  of  a  transaction  where  the  fee  simple  of  a 
property  is  conveyed,  and  in  accordance  with  such 
convqrance  the  covenant  is  made  with  the  vendor, 
Ilia  executors  and  aastgns.  I  tbiok,  therefore,  that 
DO  aach  objec^inu  to  the  covenant  can  be  sustained, 
especially  when  they  are  raised  as  they  are  raised  at 
the  present  stage  of  this  cause ;  because  although  at 
some  future  period  of  this  cause,  upon  a  motion,  as 
in  the  case  of  HW»  t.  CroU,  circumstances  may  be 
shown  which  reader  it  improper  for  the  court  to  in- 
terfere; or,  as  has  been  ST^gested,  it  may  be  shown 
at  aome  future  time  dtlur  that  the  right  claimed  by 
the  idaintifl  is  one  as  to  which  be  has  placed  himself 
in  su(di  a  situation  that  he  ought  not  to  be  allowed 
to  exercise  it,  or  that  the  defendant  had  not  notice 

"^•h  covenant  when  he  purchased  the  property,  iw 
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upon  the  hearing  of  the  moUoD,  or  upon  the  hearing 
of  the  cause,  and  then  it  might  possibly  be  s^d  that 
the  case  of  Hills  v.  CroQ  might  nave  some  applica- 
tion to  the  question.  But  this  raises  the  general 
abstract  question  whether  a  person  suted  to  have 
notice  of  such  a  covenant  is  to  be  bound  it  cr 
not.  Then  if  we  are  to  look  at  thoae  cases  u  my 
opinion  it  is  very  difflcult  to  reconcile  the  case  of 
Bilb  V.  OvU  wiUi  the  case  of  Lxmln/  v.  Wagw^ 
which  last-mentiioned  case  has  been  repeatedly  M- 
lowed,  and  if  Bills  v.  VroR  is  to  stand  with  that  case 
at  all,  it  can  only  be  upon  the  particular  circum- 
etances  of  the  case.  What  we  have  to  deal  wiA 
here  is  tha  general  abstract  question,  and  upon  that 
I  can  only  say  that  I  entirely  agree  with  tiie  eondn- 
sion  at  which  tiie  learned  Vice-chancellor  hu 
arrived,  md  I  fliink  this  appeal  most  be  dinniBsed 
with  costs. 

Lord  Justice  GtftjlXD  said :— The  appeal  in  this 
(»se  is  from  an  order  ovornUng  a  demurrer,  snd 
therefore  the  whole  question  to  be  deddcd  is, 
whether  upon  the  statements  in  the  bill  the  plaiotiff 
is  entitled  to  any  relief.  One  thing  at  least  I 
think  is  certain,  and  that  is,  that  if  the  plaintiff' 
cannot  sustain  a  bill  in  this  court  he  is  without 
remedy  altogether.  It  is  pretty  plun  that  this  is  a 
covenant  which  does  not  run  with  the  land. 

liien  with  respect  to  the  allegations  in  the  Mil,  the 
transaction  is  a  nmple  one ;  it  is  a  sale  by  the  plaintiff 
of  land,  and  when  he  sold  that  land  he  stipulated 
for  a  particular  covenant.  The  bill  states  that  the 
plaintiff  was  at  the  date  of  the  sale,  and  has  been, 
and  still  is,  a  brewer,  carrying  on  a  particular 
business  at  a  particular  place  in  Brighton,  and  it 
states  that  the  defendant  bad  notice  of  the  covensnt 
in  guestion ;  and  then  it  states  this,  which  is  very 
material,  in  tlie  14th  paragraidiof  the  bill,  that  "  the 
plaintiCF  in  exercise  of  his  exclusive  right  has 
always  been,  and  now  is,  ready  and  willing,  and 
previously  to  the  institution  of  this  suit,  baa  offered 
to  the  defendant  to  supply  to  the  orders  from  time 
to  time  of  the  defendant,  for  consumption  in  the 
said  Duke  of  Edinbnivh  beerhouse,  ale,  beer,  and 
porter,  all  of  good  qnaUty,  in  requisite  quantities^ 
and  at  market  or  fair  and  reasonable  prices,  as 
specified  in  the  same  offer,"  and  the  terms  of  the 
covenant  are,  "that  Oharies  Catt,  his  heirs  snd 
assigns,  shall  have  the  exclusive  right  of  supplying 
all  ale,  beer,  and  porter,  which  may  be  consumed  in 
every  house  or  other  building^  which  may  be  meted 
on  any  otherpart  of  the  said  piece  of  land,  and  which 
shall  be  opened  or  used  as  an  inn,  publidiouse,  or 
beershop.*'  And  Mr.  Catt  himself  is  plaintiff; 
therefore  we  have  nothing  to  do  with  what  the  state 
of  things  might  be  if  he  had  assigned  the  deed,  or  if 
he  had  died,  or  anytiiing  of  that  description ;  but 
simply  a  question  between  Hr.  Catt,  bdng  vendor, 
and  this  geodeman  who  was  the  pnrchaaer  of  this 
property  with  notice  of  the  covenant  in  question. 
*  Now  first  of  all  upon  that  covenant  it  was  said 
that  the  case  was  like  Q>Uins  v.  Hirmfr,  which  it 
certainly  is  not  If  in  the  case  of  Oollins  v.  fltoA 
the  words  had  been  left  out  at  the  end  of  the 
covenant  "to  the  injury  of  the  plaintiff,"  then 
the  case  would  have  been  very  like  it,  because  the 
covenant  in  Collim  v.  Plmih  was  not  to  sell  to  the 
injury  of  the  plaintiff,  but  that  the  defendants 
might  sell  water  as  long  as  they  did  not  injure  the 
plaintiff  ;  and  therefore  on  each  occasion,  as  Lad 
Eldon  Bud,  it  would  have  been  necessary  to  try  the 
question  whether  the  sale  was  to  the  injury  of  the 
pluntiff  or  not.  KotUng  of  that  description  would 
be  necessary  here.  As  I  hsve  already  said,  we  most 
assume  the  14th  paragraph  of  the  bill  to  be  true,  and 
therefore  it  must  be  admitted  that  there  has  been  no 
breach  of  any  kind  on  the  part  of  the  plaintiff 
in  offering  to  make,  and  making  the  re^^te  supply 
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<rf  that  which  it  would  be  inferred  he  vaa  boand  to 
mike  from  the  contents  of  the  indenture  in  question. 

Then  beyond  that  it  is  said  that  this  covenant  is 
meertain,  which  it  clearly  is  not.  I  do  not  see  how 
aojrthing  can  be  more  certain  than  that  a  man  is  to 
haTe  the  exdodTe  right  of  supplying  a  particular 
paUic-IiotMe  with  ale,  beer,  and  porter.  There 
indoubtedly  is  nothing  uncertain  about  that.  And 
again,  it  has  been  held  in  the  case  of  Sobnts  r.  Tiit 
EatUr»  Comtia  Saiiaxuf  that  a  grant  of  an  excdu- 
BiFe  light  of  that  description  contained  in  a  covenant, 
ii  equivalent  to  a  negative  covensaL  That  being 
■0,  U  brings  the  case  in  principle  completely  within 
the  cues  wiadh  have  been  decided  on  negative 
coreDantt,  the  cases  of  Bolum  r.  The  Eastern  Coun- 
tUs  BaiiwavQimpcag,  Rolft  v.  Rolft,  and  laiml^  v. 
Wagur.  With  respeo*  to  the  case  of  MtUs  y.  QvU, 
tiiere  is  great  similarity  between  that  case  and  the 
ansBQt.  Lord  Sl  Leonards,  la  his  judgment  in 
iMmlof  V.  Wagner,  said  that  he  dedded  that  case 
under  the  particolar  circumstances  of  it.  If  the 
principle  in  HUU.  v  CnU  lays  down  this  proposition 
that,  wherever  there  is  an  obligation  whidi  the  court 
csunot  enforce,  therefore  it  is  to  decline  to  act  upon 
a  tt^ative  covenant,  aU  I  can  say  is  that  tiu  priln- 
dple  laid  down  in  BW$  r.  Croll  is  disttnetly  opposed 
to  Rolft  T.  Bol/t^  and  la  distinctly  opposed  to 
hadofY.  Wagwr. 

Then  witti  respect  to  its  being  a  covenant  in 
Kitrsint  of  trade,  that  again  is  clearly  not  bo  ;  and 
ia  point  of  f»ct  it  does  not  go  beyond  the  ordinary 
beWer's  covenant,  except  in  this  particular,  that  in 
the  ordinaiy  brewer's  covenant  you  generally  have 
kssor  aa.d  lessee,  or  the  mortgagor  and  mort- 
nec^  whereas  this  is  a  sale  of  a  piece  of  land 
mis  different  ciicumstances.   If  authority  were 
vnOcd  ther»  ia  abundance  of  authority  oa  the 
nl^eet,  that  a  covenant  of  this  description  is  not 
''oid  according  to  the  principles  wiiich  are  clearly 
isiddown  lo  this  court. 

Upon  all  tiiese  grounds  I  am  clearly  of  (^nnion 
that  the  demuirer  was  properly  overruled  in  the 
court  below,  that  there  is  no  ground  tot  this  appeal, 
ttd  that  it  most  be  disnussed  with  costs. 

Solicitor  for  the  defendant  appealing,  H.  Smith, 
sstnt  for  DoiyMfer,  Brighton. 

SoUdtois  for  the  plaintiff,  Souor,  Attn*,  and 
JeiMsi^agento  for  BiU  and  F^mAwr^  at  Brighton. 
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mS— CbufrHcftea— (?i7t  0/ residiie  —  Stofafe  0/ 
Mortmain — JUagal  gift —  Unoertaintg, 

A  taiaior  bg  Aw  inS  Hreeted  the  residue  of  his  per- 
tetale  to  is  coxverwi  into  aumeg  and  the  moneg 
w  tAs  ootutntetion  of  a  weff  <md  At  erection 
ya  piddic  /»uw  and  tank  in  ang  convenient  place  in 
tie  mSage  of  and  if  there  ivas  ang  surplus,  he 
^rtcted  thestaae  lobe  paid  to  the  rector  for  the  ben^t 
of  a  school  there : 

Bdi,  that  the  gift  for  the  eonstrvetion  of  the  wdl,  {fe., 
<■>■  void  bg  (Afl  Statute  of  Mortmain  ;  and  that,  as 
^  nu  impoesiUe  to  amxrtaiu  what  the  surplus  wouid 
oe  viiiM  swtti^  the  wtM,  the  wkoU  gtft  was 
wt^  and  the  next  of  Un  wero  entitled  to  the  residue 
(*<  Malm's  personal  estate. 

TWi  was  a  suit  for  the  administration  of  the 
of  Abiabaa  Kirkman,  which  now  came  on 
I*  niONr  oonidmtioo,  tba  only  question  being  as 
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to  the  validity  of  the  beqnest  of  the  mida*  of  llie 
testator's  personal  estate. 

By  his  will,  dated  the  10th  June  1865,  Abraham 
Kirkman,  after  directing  the  payment  of  his  debts 
aod  funeral  ezpanie^  gam  various  ipedfte  and 
other  legacies;  aod  a»  to  all  the  reridne  of  hli  per^ 
sooal  estate  and  effects  he  directed  the  same  to  bo 
converted  into  money,  and  the  money  applied  in  the 
construction  of  a  well  and  the  erection  of  a  public 
pump  and  tank  in  any  convenient  place  in  the 
village  of  lilangwse,  and  if  there  should  be  any 
surplus,  he  dizeoted  the  same  to  he  to  the 
rector  for  the  benefit  of  a  sctuxd  there. 

Sir  R.  HaggaBag,  Q.  C.  and  Bag^awe,  for  the 
plaintiff,  did  not  take  any  part  in  the  argomest  as 
to  the  nJidlty  of  tha  reaidnaiy  bequest. 

Wielcens,  for  the  Attoneg- General,  after  an  inti- 
mation of  bis  Lordship's  opiaioa  that  the  gift  for 
the  ooostmetion  of  the  well,  &C.,  was  void  under 
the  statute  of  Mortmain,  submitted  that  since 
decision  in  the  House  of  Lords  of  F^iJpott  v.  St. 
Georges  Bospited,  6  H.  Of  L.  Cas.  388,  the  construc- 
tion of  tiie  statute  was  by  no  means  to  be  taken  as 
it  used  to  be.  and  that  on  the  authority  of  that  and 
other  cases,  where  the  purchase  of  land  was  not 
oecessary,  the  gift  was  Talid.  Hero  th«  gift  wa* 
not  neoessarily  vcdd,  as  it  did  not  require  ue  pnr- 
diase  of  land.  But  even  assuming  the  gift  for  the 
well,  Ac,  to  be  void,  the  gift  of  the  surplus  for  the 
school  was  valid,  as  the  cost  of  the  construction  of 
the  well,  &c^  was  ascertainable ;  but  he  submitted 
that  if  the  gift  for  the  well  ftuled,  the  whole  residue 
would  go  to  the  pozposei  of  the  school.  B«  cited 
FiSs  V.  Attoney-Qeiieral,  17  L.  T.  Bap.  N.  8. 27  ; 

L.  lOep.  4  Eq.  68L; 
The  Magietratet  of  Dundee  v.  Morne,S  Iboq.  134. 

Jessel,  Q.  C.  and  Kingdon  for  the  next  of  kin,  con- 
tended that  it  could  not  be  known  whether  there 
would  be  any  surplus  till  the  wdl,  ftc,  were  con- 
structed, and  that  the  gift  d  the  surplus  was,  there- 
fore, void  for  uncertainty.  It  was  not  a  gift  of  the 
residue  but  a  simple  direction  that  if  there  was  any 
surplus,  it  should  be  paid  to  the  rector  for  the  benefit 
of  the  sdiool.  Moreover,  Oie  caie  was  covered  by 
authorities.  They  cited 

ChcwfMM  T.  Brawn,  6  Tee.  401 ; 

WovSier  V.  fbwier,  S3  Beav.  616 ; 

Attioirn0g4itneTai  r.  Hinmnan,  2  Jao.  AW.  270 ; 

MUfirrir.  Beyaolds,  16  Om.  105 ;  1  Fhfi.  185. 

Southgate,  Q.  C,  Bury,  ud  SoAh,  appeared 
for  other  parties. 

Lord  B<»iiLLT.— I  cannot  sqr  Uiat  tbere  ha*  not 

been  a  considerable  fluctuation  in  the  decisions  on 
the  statute  of  Geo.  2  (Statute  of  MOTtmsin) ;  but 
I  do  not  think  that  any  case  has  gone  to  this  extent, 
that  where  a  gift  is  made  for  a  purpose  whi(^  this 
court  cannot  carry  into  effect,  aod  there  is  a  direc- 
tion  that  the  surplus  shall  be  carried  to  a  good  pur- 
pose, that  gift  is  good.  It  is  quite  clear  thst  the 
gift  for  the  construction  of  the  well,  &c.  is  void  by 
the  Statute  of  Mortmun.  It  is  impossible  to 
ascertain  what  the  expense  of  sinking  a  well  would 
be  ;  and  till  the  well  has  been  auak  and  the  tank 
and  pump  erected,  it  is  impossible  to  say  what  the 
surplus  will  be,  or  whether  there  will  be  any  sur- 
plus. I  am  of  opini(m,  therefore,  that  the  whole 
gift  ia  void,  and  Uiat  the  residue,  if  any,  belongs  to 
;  the  next  of  kin. 

Solicitor  for  the  ^aintiff,  Jlalph  Wauon. 

Solicitors  for  the  other  parties,    Raven  and 
Bradtegi  X  and  it  Oe&;  Q.  B.  tWinrv 
GaiqmL  Digitized  by  V^OOQ  IC 
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April  29  and  30. 
BUBHBBOOK  p.  LaVBXITCE. 

Mertgi^ — Equity  of  redmption — Release — Agreement 
injieri — Abandimmeat  of  Offreemmt. 

Mortgageea  brought  an  action  of  efeelment,  in  July  1853, 
against  tin  mortgagor,  who  was  m  poaaetaion  of  the 
vurtgagad  pnpertg.  7%8  aetiom  woa  congtromiaed, 
vpoK  IMK  fermsf  that  tie  viortg«mr  Amdd  give  up 
poaaeteion  to  the  mortgagtea  on  tM  29th  Sept.  fhea 
next,  and  ahould  releaae  to  them  {if  required)  all  hia 
right,  dam,  and  interest  in  the  mortgaged  property, 
tha  releaae  to  be  prepared  ai  the  expense  of  tie 
mortoageea;  tie  mortgagees  agreeing,  in  eonaidaration 
of  mt  morU/agor  agreetin  fo  give  tn^poaaeiaioH  and 
execute  shek  release,  to  firego  all  daim  in  respect  of 
eo^  of  the  action,  but  in  ease  default  ahould  he  mat& 
bg  the  mortgagor  in  tie  giving  of  such  posaeaaion,  or 
die  exaaithn  of  svch  releaae  (if  reqnirid),  die  mort- 
gagees ahoHUSe  tntitted  to  the  eoaU : 

A  release  waa  never  required,  and  the  mortgagor  con- 
timud  in  poaseaaifin  tin  1 865,'  when  the  mortgagees  sold 
the  proper^  wtder  the  trust  for  sale  eontaimd  in  tha 
mortgage-deed,  and  realised  more  than  avffidant  to 
pay  their  principal,  intereat,  and  coata  : 

Beld,  that  the  camproauae  waa  an  agreanunt  im 
Jiai,  whuA  had  been  abandoned  bu  aU  partiea  and 
could  not  now  be  earriad  outf  md  ml  tie  mortgagor 
waa  entitled  to  the  aarpbta  prooaada  of  aale,  aftar 
pajpmg  to  the  mortgt^iaaa  thair  prin^alt  iniaraatf  and 
costs. 

This  WM  ft  suit  by  the  helr-ai-lav  of  ft  mort- 
gagor ftgainat  a  mortgagee  to  recorer  the  surplus  of 
the  proceeds  of  sale  of  the  mortgaged  property 
after  payment  of  the  mortgagee's  priodpal,  interent, 
and  costs.  The  defeodaot  resisted  this  suit  on  the 
gnnmd  that  the  idaintiff  had  Toleated  bis  equity  of 
ledonpttoa. 

Bv  an  Indenture  dated  the  S8th  March  1825, 
Frederick  Bashbrook,  the  father  of  the  pUintiff, 
demised  a  piece  of  land  in  the  borough  of  Cam- 
bridge to  John  Ingle  the  elder  for  the  tenn  of  1000 
years,  subject  to  a  proriso  for  the  cesser  of  the 
term  on  payment  of  600i  and  interest  to  Ingle  or 
Us  reiwesentfttiTes.  In  1 885  the  mortgagor  diarged 
the  same  property  with  the  payment  of  a  farther 
sum  of  200L  to  Ingle's  executors. 

By  indentures  of  lease  and  release  by  way  of 
mortgage,  dated  the  25th  and  26th  Aug.  1887, 
Frederick  Rushbrook  conveyed  tlie  same  pro[>erty 
and  an  adjoining  piece  of  land  to  Aaron  Cherell 
upon  trust,  if  Knshbrook  should  fail  to  p<iy  200J^ 
and  intereat  on  the  day  therein  mimed,  to  sell  the 
property,  and  out  of  the  proceeds  of  sale  to  retain 
the  2001.  with  interest  and  costs,  and  to  psy  orer  the 
surplus  to  the  person  who  would  hare  been  entitled 
to  the  equity  of  redemption  in  case  the  property 
had  not  been  sold. 

Frederick  Bashbrook  died  intestate  on  the  24th 
Aug.  1841,  leaving  the  plaintiff  Frederick  Henr> 
Rushbrook  his  heir-at-law,  then  an  Infant  <rf  the  age 
of  eleven  years. 

No  interest  having  been  paid  on  the  mortgage 
after  the  mortgagor's  death,  ^e  executors  of  logle, 
the  first  mortgagee  took  possession  of  the  mortgaged 
property  in  1844,  and  remained  in  possession  of  it 
till  May  1852,  when  the  plainUfl  came  of  age,  and 
took  possesiion  ot  it. 

Aaron  Cheveil,  the  second  mortgagee,  died  in 
1838,  having  by  his  will  left  all  his  property,  subject 
to  ceruin  life  interests,  to  his  nephew  J.  P.  Law- 
rence, whose  widow,  the  defendant  Elizabeth  P. 
Lawrence,  was  now  entiUed  to  the  2001.  seciired  by 
the  mor^ge-deed  of  Aug.  1887. 

In  June  1853  the  defendant  in  the  present  suit 
and  the  representatives  of  Ingle,  brought  an  action 


[Bolls. 

of  ejectment  against  the  jdaintiff  for  the  recove^  of 
the  mortgaged  property;  and  on  the  14th  July 
1853  ttie  plaintiff,  being  unable  to  defend  the  actioo, 
f  igned  a  oognovit  in  the  fcdlowing  words : 

I,  the  BboTsmiBeddetsndaBt  Jn  the  aetfon)  doherebj- 
oonfaaa  this  Mtion,uid  that  tiie  abore  nantsd  pUatUb  an 

and  prantiaaa  oompriaed  In  tbs  writ  of  qjactment  io  tbia 
aotioB.  snliJeot  to  tarma  apecifisd  in  n  oonaant  algaad  br  mj 
atton^  aad  bwurlngr  eTen  d«ta  herewith. 

The  consent  was  signed  by  the  attorneys  of  both 
parties  and  was  in  these  words : 

KWe  oonsent  to  an  order  to  eUy  proceedliu[a  in  this  actira 
upon  the  following  terma,  Tis.,  the  defewliiBt  to  withdnw 
hu  appeuwioa  and  the  pbintUIa  to  be  et  liberty  to  aign 
Judgment  forthwith,  the^ujideiinkinii  not  to  leaoe  awrit  of 
poaeemion  till  the  28th  Sept.  nest ;  defendant  hereby  con- 
eentinf  on  or  before  the  said  9Mh  B^.  next,  to  five  ud 
d^*er  np  to  the  plaintUb  or  their  agentquiet  end  fall  poa- 
•eaaion  of  all  the  heredltunente  end  premuee  now  atawUBR 
thereon,  the  poeaesaion  whereof  is  cbimed  bj  Uie  pUintiffa 
ia  the  writ  of  ejectment  in  this  eotion,  the  defendent  itSng 
entitled  to  the  rente  ud  tnoflta  to  the  time  of  Rivlnff  np 
BBoh  pnaagiriQn  ae  aforneaid,  and  tlie  defendant  bmfej  nn* 
dertafcing  (if  required)  to  releaee  to  j^eintiffa  ell  hia  lifU, 
oUm,  end  utereat  (it  any)  ia  the  mIS  bereditamente  and 
premleaa,  the  Mid  releaaa  to  be  prepered  at  the  expense  of 
the  aaid  r'"'"*^**  i  and  in  oonaidantkm  ot  Ute  defandBBt 
Sjmaiae  to  eire  sach  poaeoaaion,  and  execute  noh  releaae 
(fl  reqnlied),  the  piauitifta  do  herehr  agree  to  fongoaU 
claim  in  reapect  in  the  ooeta  of  tbia  aotton,  tat  is  eaaa 
default  ahall  be  made  br  defendant  in  tike  giving  ol  aaek 
poaaeeaion  or  the  execution  of  auoh  releeee  (if  reqoirad) 
tlwn  ^eiutib  to  be  enUtlad  to  oosta  to  be  taxed. 
Dated  tUa  14(k  July  1853. 

J.  O.  B.,  attovDsr  for  the  plafntUb  abow 
aanted] 

X.  L.  J.,  attcmar  lor  Oe  dafSndaat  abon 
named. 

In  pursuance  of  the  arrangement  contuned  la 
the  cognovit  and  consent,  an  order  by  consent  was 
made  in  the  action,  and  was  signed  by  Mr.  Justice 
Williams.  The  judge's  order  was  also  dated  the 
14th  July  1853,  and  was  almost  in  ^e  same  wwds 
as  the  consent  above  set  oat. 

The  plaintiff  stated  that  he  entned  into  this  ar- 
rangement through  fear  of  being  imprisoned,  if  the 
verdict  was  pronotmced  against  him,  and  that  be 
l>elieved  that  the  cognovit  which  he  signed  was 
Intended  only  to  give  to  the  mortgagees  the  means 
of  obtaining  possession  irf  the  mortgaged  property, 
so  as  to  enable  them  to  sell  it,  and  that  in  signing 
the  cogDOTit  he  never  intended  to  prejudice  lus 
rights  to  the  equity  of  redemption. 

Hia  attorney  in  the  action  stated  that  he  had 
explained  to  the  plaintiff  the  effect  of  the  cognovit 
and  consent,  viz.,  that  by  agreeing  to  the  terms,  be 
would  give  up  all  bis  rights  to  the  property,  and 
that  the  {datntiff  had  then  reidied  diat  he  bad 
made  up  his  mind  not  to  etwtest  the  matter  any 
longer,  as  he  knew  that  the  property  waa  mort- 
gaged beyond  its  value,  and  that  there  would  be 
nothing  payable  to  him  if  it  were  sold. 

On  the  16th  July  1853  judgment  in  the  action 
by  confession  was  signed  accoi^ing  to  the  termi  of 
the  order,  but  die  plaintiff  waa  never  required  to 
give  up  posseasioB  of  the  property  or  to  execute  a 
release. 

In  March  1864,  the  plaintiff  being  aboat  to  leave 
England,  gave  to  one  James  Cave  the  key  of  a 
messuage  standing  on  the  mortgaged  property,  and 
at  the  same  time  gave  him  a  paper  writing  in  these 
words : 

I,  Frederick  Bnahbrook,  do  herebr  leere  James  Care  in 
poaeessioa  of  the  garden  ia  the  HUe-road,  fcnown  a* 
G  >*ent.garden,  in  truat  to  be  delivered  up  to  me  whenarar 
X  maj  requireit.  Fbkdk.  H.  BuaaiaooK. 

Witneae,  Mr.  Borranoe. 

March  U.1RB4. 

On  the  5tb  July  1866,  the  defendant  sold  the 
property  by  auction  under  the  trust  for  sale  coo- 
uined  in  the  mortgage-deed  of  August  18S7,  and  in 
March  1867,  she  and  Ingle'^jenresentativea  con- 
veyed it  to  the  pin^aseiby  UMDk^ii^ 
was  3246/.,  which  after  payment  of  In^s  and  the 
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defenduit'f  priocip*!,  interett,  and  costa,  left  a ' 
mrplnsof  1500J1 

Cave  coDtioaed  io  pouetuoa  of  th«  property 
vitfaoQt  paying  any  rent  till  March  1867,  when, 
at  the  defendant's  request,  be  executed  a  surrender 
to  the  purchaser  upon  being  paid  certain  moneys 
which  he  bad  expended  during  bia  occupation. 

The  defendant,  wboae  attorney  in  the  action  had 
died  aome  yeara  ago,  did  not  kcow  anything  of  tlie 
Gompromiae  of  the  action  in  1853,  till  after  the 
eonqdetioo  of  the  sate,  -when  her  soUcitor  in  this 
ndt  casoally  found  oat  that  there  had  been  anch  a 
onnpromise,  and  on  inquiring  into  the  circamitaocea 
of  it,  adrised  her  that  ahe  was  entitled  under  it  to 
the  snrplu*  of  the  purchase- money. 

SouihgaU,  Q.  C.  and  Bigbif,  for  the  plaintiff,  con* 
tended  tliat  the  consent  was  not  a  release,  but  an 
agreement  to  execute  a  release,  if  required.  The 
{uuntiff  did  not  intend  to  part  with  bis  equity  of 
redemption,  and  in  transactions  of  this  kind  between 
the  mor^agor  and  mortgagee,  the  tsouit  required 
Mriet  proof  of  the  intention.  They  cited  on  this  poin  t : 
Vernon  v.  BetheU,  2  Eden,  110 ; 
FordT.Oldent  15  L.  T.  Bep.  N.  S.  558 ;  L.  Bep. 
8Eq.401. 

HofBorer,  ttie  consent  was  nerer  acted  npon,  but 
VIS  abandoned  by  all  parties ;  and  ereatually  the 
ddendant  sold  under  the  trust  for  sale  in  her  mort- 
gage deed,  and  the  consent  was  so  far  from  being 
acted  upon,  that  the  first  mortgagee's  representa- 
tiiea  were  paid  the  costs  of  the  action  of  ejectment, 
Bnt  eren  assuming  that  the  release  inmtioned  in 
Ae  consent  was  intended  to  be  a  release  of  the 
eqnity  of  redemption,  it  was  not  available  as  a 
Uoce  to  a  suit  of  this  Icind,  except  by  cross  bill : 
(Evedla  v.  Wilson,  12  L.  T.  Bep.  N.  S.  818  ;  Si  Bear. 
ST3.)  Tlie  conduct  of  the  defendant  since  1853,  and 
specially  in  the  matter  of  the  sale,  amounted  to  a 
AUplete  woirer  of  the  compromise: 

Wattoa  T.  Manton,  4  De  G.  M.  &  Q.  230. 

Sr  EitAard  BaggaUay,  Q.  C,  and  G.  N.  Coll,  for  the 
Mendant,  contended  tbat  the  pl^ntiff  must  have 
intended  to  release  bis  eqmty  of  redemption,  for  he 
iHd  nothing  else  to  release.  At  the  date  of  the 
Mnpromise,  the  equity  of  redemption  was  worth 
notlung,  and,  therefore,  tlie  relieving  him  from  the 
IMyment  of  the  costa  of  the  action  was  a  sufficient 
consideration  for  the  release.  The  plaintiff  liad 
'S'eed  to  release  iiia  equity  of  redemption  wtienever 
Rqnired  to  do  ac^  and  it  was  not  too  late  to  require 
Um  to  do  BO  now.  lliey  dted 

Knight  T.  Marjonbanka,  2  Mac  &  0. 10. 

AarU  80.— Lord  BoMiLLT.— Mr.   Sontbgate,  I 
tUnk  yon  are  entitled  to  a  decree  in  this  case.  In 
the  flnt  place,  I  do  not  thinlc  that  the  case  of 
*>ijAt  v.  Majoribanka  {tup.)  in  any  degree  affects 
this  case,  because  I  do  not  think  that  the  transac- 
^  is  invalid  by  reason  of  its  being  a  transaction 
between  a  trustee  and  cestui  que  tnat ,-  that  la  not,  in 
iDy  opinion,  the  reason  why  this  transaction  ia  In- 
;  it  ia  invalid,  in  my  o[Hnion,  because  it  was  a 
Bxn  proceeding  in^fierit  a  mere  agreement  entered  into 
wlucb  wu  alMuidoned  ^  all  the  parties,  and  which 
ucndeavoniedtobe  setupafterthe  lapse  of  fourteen 
or  flfteen  yewa  after  the  transaction  took  place.  I 
wokthe  proper  and  fair  wayof  considering  thia  case, 
■ad  the  way  in  which  I  propose  to  consider  it,  is  to 
>nanie  the  perfect  accuracy  and  proof  of  the  three 
Docoments  apmi  which  the  defendant  relies.  I  do 
not  mean  to  cast  the  slightest  doubt  upon  them 
from  tile  fact  of  one  not  having  been  proved,  but  I 
iKtn  to  assnme  all   the  three  documents  as 
pofectiy  valid  and  existing  documents  at  the 
Then  I  think  it   desirable  to  point  out 
*ut  are  the  transactions  or  facta  which  relate 
to  this  case.    THis  Lordship   here  stated  the 
laeii  Ql  the  caM  and  oontiniwd:]    I  think  it  ia 


perfectly  clear  that  the  plaintiff  was  in  possession 
of  the  property  through  Cave,  and  Cave'a  evidence 
upon  crusa'examination  is  perfectly  distinct  and 
plain  npon  the  subject.  None  of  the  mortgagees 
ever  took  possession.  In  Jan.  1865  they  put  up  the 
property  for  sale,  and  it  was  sold  for  a  considerable 
sum,  much  more  than  sufficient  to  psy  principal, 
interest,  and  costs  npon  both  mortgages,  and  the 
question,  is,  who  ia  entitied  to  the  surplns? 
The  plaintiff's  title  as  mortgagor  is  clearly  made 
out,  and  if  he  hai  not  conveyed  away  his  equi^ 
of  redemption,  he  is  entitled  to  the  surplus  of 
the  purchase-money;  and  it  is  to  be  observed 
that,  the  property  being  amply  sufficient,  the  mort- 
gagees are  not  much  to  be  pitied  if  the  result  is  that 
they  only  get  their  principal,  interest,  and  costs 
paid  in  full.  The  state  of  the  case  is  this :  There 
are  three  documents,  the  cognovit,  the  consent,  and 
the  judge's  order,  which  carried  into  effect  the  con> 
sents  of  the  parties.  The  cognovit,  which  was 
executed  by  the  plaintiff  in '  the  present  suit  was  in 
these  words : — "  I,  the  above-named  defendant,  do 
hereby  confess  this  action,  and  that  the  al>ove- 
named  plaintiffs  are  entitled  to  the  poasession  of 
the  whole  of  the  hereditaments  and  premises  com- 
prised In  the  writ  of  ejectment  in  this  action,  aub> 
ject  to  terms  specified  in  a  consent  signed  by  ray 
attorney,  and  lieahng  even  date  herewith."  I  pass 
over  the  fact  that  it  seems  to  me  very  doubtful 
whether  there  was  anything  of  even  date  therewith, 
because  the  document  as  produced  certainly  appears 
to  bear  date  the  17th,  Mid  not  the  14th,  but  I 
aaanme  it  to  bear  even  date.  The  consent  fa  In 
these  words :  [His  Lordship  read  it.]  It  is  to  be 
observed  that  he  (Rnshbrook)  was  not  to  execute 
the  release,  unless  he  was  required  to  do  so.  The 
conveyance  of  the  equity  of  redemption  was  not  to 
take  place  by  this  instrument ;  that  is  expressed ; 
he  does  not  aay,  "  I  hereby  give  it  up,"  but  that  he 
undertakes  to  release  it  U  required.  It  was  to  be 
by  a  written  document  to  be  executed  by  him, 
which  was  to  be  prepared  at  the  expense  of 
the  plaintiffs  in  that  action.  All  those  things 
are  perfectly  clear.  "What  was  the  penalty, 
if  he  did  not  do  it?  The  penalty  was  that 
he  was  to  pay  the  coats  tA  the  action :  that  ia  ex- 
pressly  stated.  The  mortgagees  could  have  got 
possession  at  any  time.  They  got  judgment  in  tiie 
action ;  judgment  was  entered  up  on  the  18th  July ; 
tbey  could  have  possession  at  any  moment  they 
pleased ;  and  if  be  did  not  give  up  possession,  if  tie 
did  not  execute  the  release  when  required  to  do  so^ 
the  only  oonae^nence  waa  that  he  was  to  pay  the 
coats  of  tlie  action.  That  !a  the  i^reement  between 
them.  Kow  what  takes  place?  They  never  re- 
quire him  to  execute  a  releaae,  no  release  is  ever 
presented  to  him,  he  is  never  requested  to  give  up 
possesaion,  he  remains  in  poasession  continually  up 
to  the  time  of  the  sale,  and  in  addition  to  that,  out 
of  the  produce  of  the  aale,  when  it  took  place,  th^ 
paid  themadvea  the  costs  of  the  action — when  I  say 
they  pud  themselves  the  costs  of  the  action,  Hr. 
Ingle,  who  is  the  first  mortgagee,  does  not  insist 
upon  this  agreement  at  all ;  neither  be  nor  bis 
attorney  insists  upon  anything  more  than  that  his 
princit»l,  interest,  and  costs  should  be  paid ;  he  does 
not  insist  that  he  is  to  partitipate  in  the  equity  of 
redemption,  which  he  clearly  would  be  entitled  to 
do  under  this  agreement,  if  the  defendant  is  entitled 
to  it;  but  he  does  not  claim  anything  of  the  sort. 
This  transaction  took  place  in  July  1853,  and  all 
parties  abandoned  it,  no  party  acted  upon  it  in  any 
respect  till  the  5th  July  1865,  when  the  sale  took 
place,  which  produced  mora  than  sufficient  to  pqr 
prindpal,  interest  and  costs ;  therefore  twelve  years 
had  elapsed.  After  that  time,  the  agreement 
having  been  abandoned  on  all  sides,^ ,  i^ffi 
aals  ^ving  produced  a  couaiderable  amn 
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then  the  defendant  gays,  "  Here  ia  thn  agreement, 
which  you  were  bonnet  by,  thongh  none  of  ui  acted 
apon  by  Tirtue  of  it,  I,  who  wag  one  of  the  two 
mortgageea  (because  there  are  two  mortgagees  who 
entered  idto  the  arrangement,  which  ^e  other  will 
not  han  anything  to  say  to\  am  entitled  to  take 
ISOOLf  which,  except  for  thia,  would  hare  belonged 
to  the  plainUfF  whoae  prop^y  it  originally  was." 
It  ia  ft  itrong  thing  to  asy  that.  It  ia  poadble  that 
at  that  time  the  equity  of  redemption  was  worth 
nothing.  It  ia  perfectly  clear  from  all  the  evidence 
in  the  case  thu  the  giving  up  the  ooati  against  the 
defendant  In  the  action  araoonted  to  veiy  little, 
because  they  oonld  bam  got  no  costs  i^talnst  him ; 
he  was  not  worth  any  costs  at  all ;  and  they  ap- 
parently did  not  take  possesdon  of  the  property 
for  this  reason,  that  they  could  not  sell  it,  and  they 
were  afraid  of  the  consequences  of  being  treated  as 
moitc^ees  in  possession.  If  plainUfT  had 
Aapj  executed  a  release  to  ttMBi,  that  woold  have 
been  another  thing,  but  it  was  to  be  at  their 
expense,  and  they  were  to  make  it  complete  if  they 
thought  fit.  ITow  by  what  possiUUty  could  the 
plaintiff  insist  upon  that  agreement,  supposing  the 
case  were  the  other  way?  Could  he  come  after 
the  lapse  of  twelve  years  and  say,  "  You  might  hara 
had  uie  rdease  if  you  pleased;  thongh  I  nerer 
offered  to  execute  it,  I  am  entitled  now  to  aay 
that  you  must  not  have  the  costs  of  the  action  ?  " 
It  is  quite  clear  that  he  could  not  do  anything  of 
the  sort.  It  is,  therefore,  one  of  those  cases  which, 
it  appears  to  me,  are  impossible  to  he  supported, 
that  file  defendant  can  stay  over  for  twelve  years 
and  saj,  "  I  will  mn  the  chance  of  this  property  in 
the  nei^bourhood  of  a  large  town  becoming  vain- 
•Ue,  and  if  that  should  prove  to  be  tiie  case,  I  will 
insist  upon  having  the  equity  of  redemptiou  and 
specific  performance  of  the  contract ;  if  it  does  not 
prove  valuable,  then  I  will  abandon  it  altogether, 
and  add  my  costs  to  the  mortgage-money."  Be- 
cause the  agreement  was  clearly  this,  if  the  pro- 
perty had  merely  produced  enough  to  pay  the 
principal  and  interest,  the  mortg^ceee  were  not 
entitled  to  have  any  costs  of  the  ejectment  as 
against  him.  I  am  of  opinion  ttxnt  the  whole  of 
this  arrangement  was  abandoned  on  both  sides ; 
tacitly  abandoned.  It  is  quite  clear  that  the 
defendant  did  not  know  of  it  at  the  time ;  she  now 
a^  ha  attention  was  called  to  it  liy  tiie  circum- 
■tance  of  an  entry  in  an  attom^s  bill  of  ooats, 
which  has  led  to  the  producUon  of  these  three 
documents,  all  of  wbich  only  come  to  this,  that  the 

rntiff  agreed  to  do  something,  if  called  upon  to 
it,  which  he  never  was,  ai^  which,  if  he  had 
been  called  upon  to  do,  might  have  given  the  defen- 
dant a  right  wliich  she  does  not  now  possess.  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  a  decree 
with  costs.  In  taking  the  accoimts  the  defen- 
dant is  to  be  allowed  all  sums  of  money  which 
liave  been  paid  in  nvpect  of  the  mortgage  to 
Mr.  Ingle.  It  would  be  very  difficult,  I  think,  to 
say  that  thia  young  man  (Bushbrook),  who  was 
omv  just  twenty-two  at  the  time  of  this  transaction, 
and  evidently  in  a  very  low  rank  of  life*  could  have 
possessed  any  real  knowledge  of  what  the  valve  of 
this  property  was.  In  this  case^  if  bound  by  the 
transaction,  all  that  he  would  have  got  would  have 
been,  that  he  would  have  conveyed  away  a  property 
worth  1600/.  to  ft  person  who  was  only  a  mortgagee 
fw  200J^,  merely  for  the  sake  of  being  relieved  from 
the  costs  of  the  action.  The  prohaUlity  is^  that  if 
a  rdease  had  been  teodend  to  him,  the  suit  would 
have  taken  anotha  fwm,  it  would  have  been  to  set 
adde  the  release  wUoh  had  been  exeooted  by  Um. 

Solldton  for  the  jdaintiff,  Anitnon  and  Stafford, 
for  W^len  and  Piptrt  Bedford. 

SoUdton  ifx  the  ddendant,  Kingt/ttrdaaA  Domm. 


T.  0.  KAIJNS'  OOUBT. 
Bapntad  hf  G.  T.  Bswahps,  Bsq.,  B«RlsMMt-LB«. 

Camoeb  v.  Casm. 

Afrfnaal— Cjumngtiwi—  Afitr  ae^pund  pnpertg— 
Wia^knbtmd. 

On  ds  MomtMS  q^  C.  and  SOOQl.  wm  redsrf  u 
tnutte$  on  ws  wtd  tmttM,  tmd  C  md  F.  eavamtti 
with  the  tnatma  that  if  F^  her  txsattcn  or  admimt- 
trators,  or  C,  its  execaton  or  <ubiiuiutratorM  »  her 
right,  thovld  at  any  one  time  become  duoluielg  eatitkd 
tortalorpfrmmalettate  of  thevalm  o/VKH.  ormort, 
C.  and  their  meutora  or  oAninietratort,  ihoiM 
veet  it  w  lAe  tnistss^  on  certain  tnute.  C.  and 
hie  wife,  tognt  to  iVsto  Zealand,  wakere  C.  mqmi 
real  eetate,  uhieh  he  left  ^  hie  mU  a»  F.  theM 
fvpoi^t  by  deedor  mH^  and  %n  d»findt  to  her  thiUte. 
The  widint  dealt  with  thU  preperty  by  abiaiite  if 
poiiitmmt  to  herrelf: 

Held,  that  thie  pn^erty  was  not  loithin  the  anmtant,  list 
the  worda  "  durtng  the  coverture  "  were  intended  to  be 
ineertod,  and  that  (As  warde  "executora  or  adtmt- 
mfon"  mods  M  di^hnsaoa. 

The  question  in  this  case  arose  upon  the  con- 
struction of  the  settlement  made  upon  the  marrisge 
of  John  Markham  Carter  and  Frederica  Josephine' 
FBgan.  This  instmment  was  dated  the  13th  Aug. 
1869.  and  made  between  Edward  Carter  tlie  elder  of 
the  first  part,  the  intended  husband  (described  u  loa 
of  Edward  Carter  the  elder)  of  the  second  part,  As 
intended  wife  of  the  third  part,  and  John  Bonham 
Carter,  Ctiarles  Francis  Cameron,  and  Edward  Csiter 
the  younger  (trustees)  of  the  fomlh  part ;  and  after 
reciting  the  intended  marriage,  and  that  £dmd 
Carter  the  elder  had  transferred  5000/1  Bedaced 
Bank  Annuities  to  tiie  tmstees  upon  trusts  after 
mentioned,  it  was  witnessed  that  It  had  been  affttA 
between  the  parties  thereto  that  the  tmstees  shooU 
stand  possessed  of  the  SOOOiL  until  the  manias^ 
and  after  the  solemnisation  to  continue  or  ditogO 
the  investment  with  the  consent  of  the  husbsad 
and  wife  and  the  survivor,  and  then  at  tbdr 
own  discretion,  and  to  invest  in  ParliamenWT 
stocks,  or  Oorornment  or  real  secnritiei.  11^^ 
followed  trusts  to  pay  the  income  to  tin  hasbsfld 
for  life,  and  then  to  the  wife  for  Uf^  and  after  the 
decease  of  the  survivor,  there  was  a  trust  for  all  or 
such  one  or  more  of  the  children,  with  such  p«>* 
visions  for  maintenance  and  advanconent  at  sacb 
ages,  iic.  as  the  husband  and  wife  should  jointly  ^ 
deed  appoint,  and  in  default  as  the  survivor  shoiU 
appoint,  whether  covert  or  sole,  or  by  his  or  ^ 
wilL  And  in  default  of  such  a^iointment  in  trtft 
for  all  the  children  equally,  sons  at  twenty^QDe,  and 
daughters  at  twenty-one  or  marriage  wiUi  coDsent, 
and  if  but  one,  the  whole  to  such  one,  with  a  hotcfl* 
pot  clause.  Then  followed  provisions  for  maiif 
tenance  and  education,  and  in  dtfault  of  diildM 
after  the  decease  of  Tredeilca  Josephine  » 
trust  for  John  Markham  Carter  absolutely. 

The  settlement  then  proceeded : 

And  Uiia  indsntan  fnrthw  wHneMathtfiat  ta  uoorijw- 
tkm  of  the  Mid  intandad  nunia^^  tUr,  ^  '^^^ 
HKrkham  Cuter  and  Fredorioa  Josa^iine  TragMi  4°.*'?^ 
for  thaniselres,  thsfr  hetrs,  axeonton,  and  win^iMx^^ 
mnd  «a«h  of  them  doth  sopaiatelr  for  UnusU  ttd  hcMWt 
and  his  sod  her  hetn.  «zeoatoiM,  and  adrntwistrmtot^ 
nant,  promiM,  and  agrae  with  ud  to  the  nid  John  Bcaw 
Cuter,  Charles  Francis  Cameron,  and  Edwud  (^<™?t 
ronnntr,  their  exscnttm  mnd  administrators,  that  uV« 
Hid  rnderica  Josephine  Esftaa,  hsr  exeontonaMa^^ 
iatnd;ora,ortheakM  John  m^a^.-  Ovtar.  hU 
and  adminlBtnitors.  in  rl^t  of  tbqriad-rMdfdaa  Joa^ 

msnt^  monsTi,  or  penbnal  elleots  (not  DonasU)|«i>>'0*' 
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klihrnitMrwor  pwfiwal  ornuMnta)  oi  Um nlM of  tOOI. 
asm;  tbnt  maa.  in  BOoh  c*M  the  Mid  John  Markhmn 
Qrtw  Mid  fterteiiua  Joawhiaa  PigMi  wp— tfraly,  or  th€<r 
wyUi— MB^QK<iT»d»iatotwtaar%'.tkaaMdwiU,attha 

IBBlk^BfOr  eiULsr  of  thwo,  or  their  or  either  o(  their 
CMrion  or  «jflnilntoU«tw,  ibbIm,  do,  tad  exeoDt*.  or 

C»grVIUB«l»tOl>01B>d^  aO—,Or  WBfd,tllMA«Otl 

miiaeia,  awlnnMita  wd  mmanam  whataoow  u  tlw 
■d  Jala  BoMhaw  Carter.  OhirlM  Pnooia  CuBMon,  and 
Stad  OuCor  tlio  jonacar,  or        sanriTon  or  mar- 
mi  at  Oom,  or  tho  aseantom  or  adnUibBtan  of  moh 
wrifor,  «r  his  or  thiir  cowwrt,  duD  ttatiA  MBWay 
ni  in^ar  for  «BtrtiaBT  TMtbif  noh  hwimum.  hada. 
twMBta,    and   hoMdituMiit^  laoium   or  pamnu 
mMm   in    tb»    asld    Johm   Boahm  Cbrtar.  Chkrio 
PtHoiB  Ctaa«nB,  and  £dw«xd  Outnr  Uw  jnnngw,  or 
tke  niiw,  or  parrtTor  ot  llMm,  or  the  wcuton 
oradaiiitabmton  of  rach  ■nrriTor,  or  other  the  trutoea 
tr  troatM  for  the  time  beiar  ot  these  preMnIs:  upon, 
to.  wHUb,  nndsr,  and  a^taafe  to  mA  and  tin  Vkm 
ttmta,  luwwaa.  prgriao—,  uuL  aadanUwui  Cor  tha  Isvaat- 
mm»t  altaraUoa.  nriation,  and  tnuufor  erf  tha  aama  aa  are 
henikterore  dedBred  conoemdsff  the  mii  mrm  of  80001,  R©- 
daaed  Tbtwe  per  Cent.  Bank  A&nuHiM,amd  au^aet  thaaato 
qaKtaBsfc  to        and  VBIt  the  intcnat,  dindanda,  aad 
aaaal  pnidneo  tbaieoC  to  and  for  tba  aaparato  nae 
cf  ft*  aaid  n«diarka  Joaephlse  Faaan,  anrfaut  Iter 
Be,  aad  affear  Ob  deeaaaa  of  tha  aaM  Fredarlot  Joae- 
fhimm  Paaaa,  npon  tmat  to  «ar  tba  Mid  intmaat, 
Srited.  »d  amnal  pcodaoo  toUw  add  John  Hack- 
W  Okmk  for  hU  laa,  aad  after  the  deeaaaa  ot  tha 
naiiiui  «{  tlkeaa  the  aaid  Ekederlon  Joae^dae  Fana,  and 
Jaka  nrtham  Oartar,  npon  Mtd  for  mik  and  the  Uka 
Iwet^  brteale,  aad  pnpeeae,  aad  wUk  nadar  aad  enfeleat 
teaan  aad  tha  like  powaeat  proriaeaa,  iiaiaeiiiiaihi.  aad 
datleTaHoata  ta  faroar  and  for  Ute  beseftt  or  aU  and  ererjr, 
«r  aay  no  or  more  ezcdoairelr  of  the  othata  or  other  of 
tta  dbOdrai  of  the  nid  Frederick  JoenUa*  Eataa.  In- 
daMar  ChriaUna  Faean.  tha  dughtarotfliaaaid  ifredariea 
jM^Haa  Began  aa  are  htremhaforeexpteeaedend  daobared 
el  aad  eoBemdnr  the  aaid  sum  of  50001.  Bedooed  Three  per 
"WBaak  flimnittna.  nnil'thii  littnraat.  ii-ritlniiilB  anianmial 
laalaae  thanoT,  or  OB  aaar  tfaar^  aa  tiie  daatha  of  partlaa, 
aiAaa^  eircumstauoea,  will  then  admit  ot.  with  aoch  ad- 
MiMlUiaita  and  power*  for  aale,  and leaataiR  or  demiaiQg 
«t  ^  WMwe,  tand^  or  hera^eaentatohe  aa  eettieC 
"^■hihiiaiiial  mniaaiirj  iii  Miindhmt 

"Dm  followed  a  proriao  tbtt  in  caae  of  the  failare 
ofeUdrea  to  take  under  the  afoteiud  covenants 
aid  tnuta,  then  the  tnut  property  abould  be  held 
^  (he  tnuteec  in  tnut  for  the  wife  absclutelj  if 
tte  •nrriTed  her  husband,  but  if  be  surrived  her, 
thoe  was  a  general  power  of  uipoiiitnnnt  pren  to 
ialj  deed  or  will,  and  in  deniult  to  such  persons 
•■ak  her  death  would  he  her  next  of  kin  under  the 
ttttate  if  she  had  died  sole.  Then  followed  a 
facial  COTGoaot  with  respect  to  property  which  the 
vife  waa  entitled  to  from  her  first  kustMnd.  There 
voe  then  clauses  zelating  to  the  recdpts  of  the 
hiiBiis,  and  a  PO«er  to  ai^nint  new  ones.  Hie 
asBriage  took  effect,  and  the  husband  and  wife  in 
I860  settled  in  Kew  Zealaod,  where  he  acquired 
land  and  died  in  June  1863,  haring  made  his  will 
dited  ISth  Sept  1857,  whereby  he  gare  all  his 
reel  and  penoual  estate  to  trustees  (his  wife  being 
oae)  upon  trust  for  her  for  life  and  alter  to  bis  chil- 
dren,  including  his  step-dangfater  Christina  Fagau, 
vitb  powers  ^  sdrancement  and  other  dausea,  on 
«Ueh  no  question  turned.  By  a  codldl  dated  in 
.^■il  1868  he  revoked  the  gift  to  one  trustee  and 
wbstitated  others,  and  also  the  gift  to  his  step- 
dangfater  in  consequence  of  her  marriage.  John 
MarVK^T,  Carter  left  his  widow  and  six  children 
(besides  his  stqp-daughter)  surviving  him,  and  hia 
vidow  bad  dealt  with  the  proper^  so  acquired  by 
her  husband  in  various  ways.  Questions  having 
haea  zaised  as  to  whether  the  covenut  in  the  mar- 
xiage  settlemeiit  awlied  to  this  property  so  left  by 
the  wiU  of  John  Markham  Cartel,  a  bill  waa  filed 
Iv  the  trustees  and  children  against  the  widow, 
wWighig  that  it  did,  and  this  suit  wss  in  the  nature 
<d  a  dosa-biU  to  have  the  settlement  rectified  so  as, 
vithoi^  amlugnity,  to  exclude  the  property  left  by 
^  will  ctf  the  said  Jtdui.  M«t-Vh»m  Cuter,  and  if 
not,  that  tba  deeds  dealing  with  the  propnty, 
vitboat  pfrindice  to  the  iSi^  nader  it,  mii^t  be 
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C.  HaU,  f<a  the  i^ntiff,conteDded  that  on  the  con- 
struction not  only  of  the  covenant  itself,  but  of  the 
whole  settlement,  the  raoperty  left  by  the  husbaod's 
will  was  deariy  excluded.  The  words  "  during  the 
intended  coverture"  were  certainly  not  inserted,  but 
they  must  be  implied;  and  it  was  observable 
throttghoot  that  the  settlement  contemplated  every- 
thing odng  done  by  both  husband  and  wife  jointly, 
whidi  could  only  ap[)ly  during  the  coverture.  If  it 
were  held  that  this  property  was  within  the 
covenant  the  effect  would  be  calamitous,  inasmuch 
as  the  property  acquired  In  New  Zealand,  and  the 
subject  of  the  husband's  will,  had  been  dealt  with 
by  the  wife.  Nothing  was  within  the  contemplation 
of  the  parties  but  what  took  place  during  the 
maniage. 

Diekttuon  v.  Dilivyn,  W.  K.  for  1889,  810. 

Wicketu  and  Oisaen,  for  the  defendants.  Insisted 
that  the  covenant  and  settlment  must  be  construed 
strictly,  and  no  suMwrition  ooold  be  entartaiiMd  m 
to  what  was  or  what  was  not  io  contemplatkni  at 
the  parties.  Where  property  was  limited,  as  hoe, 
to  a  married  woman  for  life  with  a  power  of  appoint- 
ment, it  was  settled  law  that  although  if  the  power 
was  not  exercised,  the  property  would  not  be  subject 
to  the  trusts  of  the  settlement,  yet  if  it  was  ex«>> 
cissd,  it  woold ;  aad  that  was  this  case.  Henmr, 
the  words  "exeouton  or  administraton''  eiRied 
the  time  of  the  acqaisition  beyond  the  covertnie. 

E<oart  V.  Ewart,  11  Hare,  276 ; 

TMOKJsnd     fiarrowby,  27  L.  J.,  K.  S.,  553,  Ch.  j 

Senwns  T.  Fan  Voortt,  12  Beav.  305 ; 

Howell  T.  HoweU,  4  L.  J.,  N.  S.,  Ch. 

IDickmson  v.  Dilvjyn  (sup.),  did  not  apply.] 

The  Vics-Chaxcbllob  (witiiout  hearing  a  reply) : 
—These  cases  are  not  very  fteqnent;  but  I  have 
had  occasion  very  recentiy  to  consider  the  same 
qoestioD  upon  a  very  similar  covenant  to  aetUe  afto-- 
acqnired  property  ;  namely,  where  the  husband  had 
predeceased  the  wife^  and  given  property  to  her  by 
his  will,  a  very  unusual  esse.  I  decided  that  case  on 
fall  coosideratioQ  and  argument,  and  I  do  not  at 
present  see  any  reason  wl^  I  shoold  not  adhsn  to 
the  conclusion  I  then  anived  at,  unless  I  see  that 
the  present  case  is  different  from  that.  All  the 
authoritieB  were  collected  in  that  case^  those  men- 
tioned to-day  and  others ;  and  upon  them  I  held 
that  the  covenant  did  not  apply  to  property  ac- 
qoired  af  tw  the  determination  of  the  covertnie.  la 
/fiwstf  T.  HoMMtf,  (sq>.),  and  other  cases^  Stoar^ 
V.  C.  decided  to  the  same  effect^  and  tiiose  cases 
appear  to  me  so  satisfactoiy'  that  any  other  ded- 
sion  would  be  contrary  to  common  sense  and 
reason.  This  covenant  was  intended  to  airily  to 
such  property  only  as  was  acquired  during  the 
covoture,  and  a  well  penned  instnimrat  would 
have  so  expBssssi  It ;  but  In  the  cases  i«fen«d  to 
by  the  defcodaiit's  counsel,  tiie  words  were  genard, 
and  the  question  was,  whether  the  words  "  at  any 
time  hereafter,*  meant  during  the  coverture,  thati^ 
the  joint  lives  of  the  parties,  and  on  priodple  those 
words  meant  that  portion  of  time  embraced  by  tha 
coverture.  On  that  ground  I  dedded  that,  property 
passing  under  the  wUl  of  the  husband  not  bdng  In 
the  c<mtemplation  of  the  contracting  parties,  they 
could  not  have  intended  the  covenant  to  apply  to 
such  a  case.  I  conrider  that  principle  applies  with 
fuller  force  to  the  present  case,  which  is  much  the 
same  as  Dickefuon  v.  Dilwyn.  There  is  certainly  the 
difference  of  the  introduction  of  the  words  "  execur 
tors  aod  administrators,"  but  I  do  not  think  they 
make  much  difference,  if  any.  [The  Vice-Chan- 
cellor read  the  covenants.]  They  are,  in  fact, 
merely  pat  in  as  formal  words.  I  am  of  opinion 
that  the  words  used  in  the  covenant,  "  shall  at  any 
one  time"  meant,  "at  any  one  time  during  the 
coverture,"  although  it  is  not  so  expresse^^  Hu  ■ 


CAXtam  V.  Ca>tbb. 
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fact  that  happeoed  was,  that  the  hushand  sar- 
■vived  the  wife,  and  as  in  the  will  in  Dickinson 
T.  Dihiyn  there  waa  a  power  <rf  appointment 
to  the  wife  bj  deed  or  will,  and  in  default  to 
the  cUIdren.  I  enUrely  agree  with  Mr.  'Wickens's 
argument  that  when  appointed  the  property  to 
heradf  absolutely,  it  was  competent  to  raise  the 
queation  as  to  whether  property  to  which  she  became 
entitled  after  the  determination  of  the  coverture 
was  embraced  in  the  corcnant.  I  tbiak  that  the  core- 
nant  onljrapplied  to  property  coming  to  bar  while 
the  coverture  aubsitted,  and  I  am  therefore  of  opinion 
that  it  did  not  include  this  property.  In  Dickinson 
T.  Diluyn,  I  considered  it  impossible  that  the  con* 
tracting  parties  could  have  contemplated  that  pro- 
perty giren  by  the  will  of  the  husband  could  be 
loclnded  in  the  eettlement.  The  difference  here  is, 
that  the  words  "  executors  or  administrators  "  occur, 
and  it  vas  said  that  they  earned  matters  beyond 
the  tomination  of  the  coverture ;  but  what  I  uiink 
was  meant  by  the  introduction  of  those  wonrds  was, 
to  provide  for  the  acquisition,  and  death  of  the 
party,  in  which  case  it  would  devolve  on  the  execu- 
tors or  administrators,  and  would  still  remain  liable 
to  the  oovensnt.  Cases  most  similar  to  this  refer  to 
special  property,  but  here  the  words  "  executors  or 
administrators "  were  inadvertently  thrown  in  and 
hare  no  specific  meaning.  The  demurrer  there- 
fore must  be  allowed,  and  there  U  an  end  of  the 
motion. 

Solicitors  for  all  partiee,  WiRhmaoti,  HCl,  and  Co. 


T.  G.  JAMES'S  OOUBT. 

Bsported  tqr  W.  H,  Bmvr  and  B.  T.  Bovur,  Esqn., 
Bsrriitars^lAV. 

Thursday,  Jvnt  3. 

B»  Thb  EmopmAir  CsmRu  Railway  CoKPAmr ; 
GmTAKD'i  Cask. 

Skant  Inenam  of  wmimt  vabu  of—NoHet  to 
frcaufemr. 

A  railway  company  had  increased  the  amount  of  the 
nominal  vahie  of  its  shares  from  2QL  to  40/.  eacfi, 
without  formal  notice  to  the  original  applicants  for 
Stores.  G.  applied  for  and  obtained  twenty  shares, 
which  were  allotted  to  iim.  These  shorts  wilk  other* 
were  trara/ared  by  G.  to  E.  Th»  deed  of  transfer 
was  l^t  at  the  eonumi/a  offict  for  rtgistrtUum,  but 
never  was  regislerea. 

company  was  ordered  to  be  wound-up : 

Bdd,  that  G.  was  only  to  be  cmeidersdas  a  contributory 
M  respect  of  tie  tmKty  Aareejor  20L  each  allotted  to 
him,  and  not  for  shara  of  v^im  the  nominal  ixdtie  had 
been  so  increased^ 

Thia  was  an  adjourned  summons  from  chambers. 

It  uipeared  by  the  evidence  that  the  European 
Central  Bailwa^  Company  was  incorporated  in  Jan. 
1864.  The  capital  by  its  prcnpcctas  and  articles  of 
association  was  stated  to  be  1,400,000^  "  subject  to 
be  increased  and  modified."  It  was  also  stated  that 
the  "  first  issue  was  to  be  700,000/.,  in  35,000  shares 
of  201  each.  The  remaining  700,000/.  to  be  raised 
hereafter  in  aharea,  bonds,  or  obligations  as  the 
board  of  directors  may  from  time  to  time  deem 
adviaaUe.  But  the  board  may  from  time  to  time  by 
ft  resolution  passed  by  a  majority  conaisUng  of  not 
less  than  two-thirds  of  the  whole  number  of 
directors,  consolidate  the  shares  into  shares  of  a 
larger  nominal  value,  so  that  the  shares  when  con- 
■oUdated  shall  together  be  equivalent  in  nominal 
value  to  the  nominal  value  of  the  original  shares 
befne  the  consolidation." 


On  the  24th  Jan.  1864  Mr.  Gustard,  at  the  request 
and  solicitation  of  Mr.  H.  A.  Holden,  the  promoter,, 
and  contractor  for  the  works  of  the  comMny, 
applied  for  twenty  shares  of  iOL  each.  These 
shares,  on  payment  of  the  deporit  of  iL  each  per 
share,  were,  on  the  22nd  April  1864,  allotted  to  him. 
On  the  24th  March  preceding  a  resolntira  had  been 
posaed  by  the  necessary  majority  of  the  directors, 
whereby  the  nominal  value  of  the  shares  was  in- 
creased  from  2<M1  to  40i.  each.  Thia  resolution  was 
not  registered  by  1^  registrar  of  joint-stock  com- 
panies. It  bad  been  annexed  as  a  printed  memo- 
randum to  the  articles  of  association  of  the  com- 
pany. By  the  deposition  of  Mr.  Onstard  it  appeared 
that  he  denied  all  knowledge  or  notice  of  this  reso- 
lution, and  he  stated  that  his  application  for  shares 
was  made  on  the  faith  of  the  statement  contained 
in  the  memorandum  and  articles  of  association  i£ 
the  company  that  the  shares  were  to  be  of  2(U. 
nominal  v«lue.  Certain  tranaacUons  had  taken 
pUce  between  Mr.  Holden  as  the  promoter  and  con- 
tractor of  the  company,  and  by  articles  of  agree- 
ment dated  the  6th  April  1SG5,  between  them  it  was 
provided  that  Mr.  Holden  should  produce  tnmafen 
to  himself  of  1250  shares,  which  were  to  be  ddivend 
up  to  the  company  on  their  issuing  to  him  7600^  rf 
debentures,  payable  in  five  years.  The  twenty 
shares  which  had  been  originally  allotted  to  Hr. 
Gustard  formed  part  of  the  12&0  shares  delivered  np 
by  Holden  to  theoompany.  The  twenty  shares 
before  mentioned  had  been  transferred  by  Gostsrd 
to  Holden  by  deed  of  I6th  May  1866.  This  deed 
had  been  left  for  registration  at  the  office  of  the 
cnnpany,  bntlt  had  never  been  regiatned  thei^ 
Mr.  Gustard  had  been  induced  to  execute  this  d«o 
of  transfer  under  the  belief  that  the  arraogemei^ 
between  Uie  company  and  Mr.  Holden  would  hare 
been  carried  out,  and  that  he  (Gustard)  would,  on 
the  transfer  of  the  shares  being  made,  be  relessed 
from  all  liability  in  respect  of  them.  The  question 
raised  was  whether  Mr.  Goataid  was  to  be  put  upon 
the  list  of  contribntories  at  all,  or,  if  so,  whetheria 
respect  of  twen^  shares  of  301  each,  or  twen? 
shares  of  40/.  eadL 

Amphktt,  Q.  C.  and  Locock  Webb,  for  Mr.  Gustsrd, 
contended  that,  having  no  notice  of  the  increase  « 
the  nominal  value  of  the  iharea  from  SOL  to  40t 
each,  and  twenty  shares  of  the  first-named  uominsl 
value  having  been  allotted  to  him,  he  could  only  be 
held  to  be  a  contributory  for  such  shares.  And  tbst 
inasmuch  he  had  done  all  that  was  necessary  f« 
him  to  do,  by  having  had  the  deed  of  transfer  of 
those  aharea  left  for  registration  at  the  company  s 
office,  he  on^t  not  to  be  put  npon  the  list  of  coo* 
tributories  at  all, «  held  reaponsiUe  for  any  Uobiu^ 
in  respect  of  them. 

£.  E.  Kay,  Q.  C.  and  Bardswdl,  for  the  offidrf 
liquidator  of  the  company,  contended  that  inasmncb 
08  the  increase  of  the  nominal  shares  of  the  coai- 
pany  was  provided  for  by  the  original  pnwpectu 
and  articles  of  assocfatlon,  Mr.  Gustard  was  bound 
by  the  provision  therein  contained  that  the  diiee- 
tora  should  have  the  power  of  raising  the  additiDiia| 
capital  by  the  issue  of  shares  of  increased  nomioal 
value,  and  that  therefore  ho  must  be  considered  « 
a  contributory  for  twenty  shares  the  nominal  toIos 
of  which  had  been  so  increased  by  the  resolution  «t 
the  prescribed  majority  of  directors. 

The  ViCB-CHAKCBttOB  said  that  Mr.  Gustard 
must  be  held  to  be  a  contributory  of  the  company, 
the  transfer  of  the  shares  allotted  by  him  not  h""^ 
been  duly  registered.  But  his  application  for  the 
shares  having  hnen  mode  on  ^^fUh^f^'t'?^''''''*' 
randum  and  artidcB  i^i  astt^MW-olw  vmV'h 
he  must  only  be  held  as  t  contributny^or  twenty 
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ahires  of  20L  each.  He-  had  distinctly  awora  (and 
he  was  not  croBs-examined),  that  he  never  heara  of 
the  resolution  to  increase  the  nomioal  Talue  of  the 
shares  until  the  moatli  of  May  1866.  Ttiit  vss 
nearly  tiro  years  after  the  date  of  that  resolotf  on.  He 
vai  sot  affected,  howerer,  by  biche&  as  he  had,  at 
the  time  executed  a  tranu'er  of  these  shares,  and 
might  well  suppose  that  all  liability  in  respect  of 
tliem  had  ceased.  He  (the  Vice-Chancellor),  how- 
erer,  did  not  consider  Uiat  the  company  had  been 
bonad  to  give  any  notice  of  the  reaolntion  to  Increase 
tbe  nominal  Talne  of  the  shares,  and  their  refusal 
to  aec^t  the  transfer.  It  vas  hia  (Mr.  Ooatard's) 
business  to  bare  seen  that  the  transfer  had  been 
complete  and  dnlj  registered. 

Order  aeeor£iiglg. 


Saturday,  June  6. 

Be  Tbm  Europeax  Cbktul  Bailvat 
Coxpakt; 

Bouwa's  Casb. 

Attempted  transfer  of  shares -~  Set-off. 

H.  applied  for  100  shares  in  the  above  company. 
Eighty  shares  were  allotted  to  him  on  the  22nd  April 
1864.  In  Nov.  1865  S.  contracted  to  sell  these 
ikarm  ta  B,  A.  H.  Call*  upon  them  became  due, 
ownfw  to  320^  whith  H.  remitted  to  H.  A.  B.  to 
jmtf  to  Ae  company  in  respect  of  these  calls.  The 
empaia/  was  alkffea  to  be  indebted  to  Z7.  A.  H.  in  a 
ma  larger  sum.  B.A.B.  tendered  to  the  secretary 
ofAe  cottony  twenty  overdue  coupons  of  the  company 
e/lU  each  m part payme&t  of  the  Z2QL  Thu  offer 
Mtf0r«e(£  TAe  transfer  of  tAe  shares  hud  never 
tufngiateredi 

BtU,  that  B.  was  a  contrUtutory  of  the  eoa^aag  in 
rt^ect  of  eighty  shares  of  ^OL  socA. 

TUscaHalaocameona*  anadjoanied  mminoiit 
from  chambers. 

It  i^peared  that  a  &lr.  Henry  Holden  in  March 
1864  applied  for  100  shares  in  the  company.  Eighty 
were  allotted  to  him  in  April  1864.  On  the  7tb 
Jul7  Henry  Botden  signed  a  receipt  for  these  shares 
of  "40t  each."  In  Not.  1865  H.Holdea  contracted 
to  sdl  a  certain  number  of  sbares  to  his  cousin 
H.  A.  Holden,  and  on  the  14th  Dec  following  exe- 
cuted a  transfer  of  them  to  one  Hairia.  the  nominee 
of  H.  A.  Holden.  Calls  were  then  dne  upon  the 
■hues.  Amongst  the  shares  so  conreyed  to 
H.  A.  Holden  were  the  eighty  shares  of  40/.  each  : 
allotted  to  H.  Holden  by  the  company.  By  the 
Uemcffaiidam  and  articles  of  association  the  com- 
pany might  decline  to  register  any  transfera  of 
•luaes  whilst  the  transferror  was  indebted  to  tbe 
amnuiy.  H.  Holden  remitted  to  H.  A.  Holden 
^6C,  tbe  amount  of  calls  then  due  upon  the  shares 
<o  asdgned  by  him  to  be  paid  by  H.  A.  Holden  to 
theeompany.  He,  however,  retained  the  820/.  but 
ttodend  to  the  secretary  as  a  satisfaction  and  pay- 
own  of  the  amount  of  calla  so  doe,  twenty  orerdoe 
conpoos  or  warrants  payable  in  respect  of  deben< 
hues  of  the  company  which  bad  been  issued  in  bis 
tiTonr  for  work  done  by  him  on  the  railway.  These 
coupons  were  for  15L  each.  The  secretary  refused 
totecetre  them  as  part  payment  of  the  calls.  The 
tnwfer  to  Harris,  the  nominee  of  H.  A.  Holden,  had 
Bmr  been  duly  registered.  The  question  now  was, 
vbetber  H.  Hidden  was  to  be  hdd  as  a  contribntory 
to  ne  eon^y  and  to  what  extent 

^mphktt,  Q.  C.  and  Locock  Webb,  for  H.  Holden, 
oweoded  that  he  ought  not  to  be  held  a  contribn- 
'<"7  «t  all.  The  company  wen  bound  to  hare 
^>Maed  the  transfer  of  tbe  shares  to  Harris.  The 
"'^iM  were  payable  on  denuud,  and  as  the  soKntnt 


of  them  most  be  considered  as  cash,  the  tender  of 
the.  amount  of  them  was  a  legal  tender  for  the 
amount  of  the  calls  then  due  upon  the  shares  allotted 
to  H.  Holden.  At  all  erent^  he  could  be  only  held 
liable  for  eighty  shares  of  20L  each,  following  the 
decision  of  Gustard's  case,  reported  above. 

E.  K  Kay,  Q.  C.  and  BardmeU,  for  the  official 
liqiudator,  were  not  called  npon  by  the  court. 

The  Viob-Chakcsllor  said  that  H.  Holden  must 
be  declared  a  contributory  in  respect  of  eighty 
shares  of  40/.  each,  as  the  circumstances  in  Gustard's 
case  were  entirely  different.  H.  Holden  had  been 
accepted  as  tbe  allottee  of  shares  of  40/.  each,  and 
he  had  signed  a  receipt  for  them  acknowledging  that 
to  be  the  nominal  value  of  each  share  so  allotted. 
He  (the  Vice-Chancellor)  could  not  hold  that  tbe 
tender  of  the  overdue  coupons  in  payment  of  the 
calls  then  due  upon  those  shares  was  a  legal  tender, 
and  consequently  the  company  were  justified  ^  in 
refusing  to  register  tbe  transfer  of  the  shares  which 
Invught  the  case  precisely  within  the  terms  of  the 
articles  of  association,  giving  power  to  decline  the 
registration  of  a  transfer  on  Uie  groand  of  indebted- 
ness to  the  company  by  the  transferror.  The  transfer 
not  having  been  duly  registered,  H.  Holden  conse- 
quently remained  liable  as  a  contributory  in  reapect 
of  the  shares  ao  allotted  to  him. 

Order  accordingly. 
Solidtors:  G.  E,  Gvatardi  Fox  and  Robinson. 


Monday,  June  28. 

Cooker  ».  Coopbs. 

Apprnntment — Alleged fraud  on  pouter. 

When  a  father  agreed  to  aj^nt  a  share  of  a  fund 
to  his  daughter,  and  to  secure  fry  bond  an  equal  amount 
to  the  trustees  of  her  marriage  settlement  under  which 
he  was  to  have  a  contingeat  reversion  in  both  funds : 

Beld  (in  a  suit  to  set  aside  the  t^tpotntment),  that 
as  the  transaction  was  intended  suostantially  for  the 
ben^  if  the  daughur,  and  as  the  father  gave  a  higk 
vaUie  for  the  coattngeM  uifsrsst,  fAcrs  was  no  fraud 
OB  (A«  power. 

By  the  marriage  settlement  of  Mr.  and  Mrs. 
Darnel,  -dated  the  8th  Sept.  1806,  property  was 
settlM  upon  the  husband  and  wife  successively  fat 
life,  and  after  the  decease  of  the  survivor,  in  trust 
for  all  the  children  of  the  marriage  as  Mr.  and  Mrs. 
Daniell  should  by  deed  appoint,  and  in  default  of 
such  joint  appointment  as  the  survivor  should  by 
deed  or  will  appoint,  and  in  default  of  appointment, 
in  trust  for  aU  the  children  equally. 

There  were  five  children  of  the  marriage,  and 
previously  to  the  marriage  of  one  of  them,  Maria 
Gertrude  Daniell  with  G.  O.  B.  Trevanion,  articles 
of  agreement  for  a  marriage  settlement  were  entered 
into,  by  which  Mr.  Daniell  covenanted  that  he  and 
bis  wife  would  apixdnt  a  fourth  part  of  the  f nnds 
comprised  in  thdr  marriage  settlement  in  favour  of 
their  dai^bter.  And  that  he  would  execute  a  bond 
to  Uie  trustees  of  his  daughter's  marriage  settle- 
ment for  payment  to  them  in  1840  of  the  sum  of 
4567/.,  with  power  for  him  to  pay  off  tbe  same  at 
any  earlier  period  with  interest  at  51.  per  cent,  in 
the  meantime  from  the  date  ol  the  bond.  And  It 
was  agreed  and  declared  that  all  tbe  funds  so  pro- 
vided for  should  be  settled  npon  trust  for  Mr.  Tre- 
vanion for  his  life,  then  to  (Gertrude  M.  Daniell  for 
her  life,  and  after  the  decease  of  the  survivor  upon 
trust  for  the  diildren  of  the  marriage,  as  the  sur- 
vivor should  appoint.  And  that  in  case  there 
should  be  no  chAdren  of  the  marriage,  H'^^r^^l^^^f 
moneys  intended  to  be  tet^j^iJ^  ^KjO^id^mQ 
should  go  to  bis  executors,  adnunlatrBtm,  and 
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sssigns,  and  that  the  nMHMyt  intended  to  be  lettled 
by  Mr.  and  Mra.  Daniell  shoald  go  to  the  ezecaton^ 
^miniitimton,  and  asngns  of  Mr.  Danidl. 

The  marriage  took  place  od  the  Uth  Feb.  1832. 

By  a  deed  dated  the  lOth  Aiail  1882.  Mr.  and 
Mn.  Daniell  appointed  a  fourth  part  of  the  funds 
compriied  in  their  marriage  Bettlement  in  favoar  of 
their  daughter,  so  that  ihe  took  a  vested  interest 
in  the  nuns  transmissible  te  herezeooton,  adminis. 
trators,  and  assigns. 

By  a  post  nnptial  settlement,  dated  the  lUh 
April  1832,  the  fourth  part  so  appointed  to  Mrs. 
Treranion  was  settled  in  accordance  with  the  mar- 
riage articles,  and  in  default  of  issue  of  the  marriage 
there  wai  au  nltimate  trust  in  favour  of  Mr.  Daniell, 
bis  executors,  administrators,  and  assigns. 

Mr.  Trevanion  died  on  the  10th  Sept.  1882,  and 
there  was  no  issue  of  the  marriage. 

On  the  17th  June  1841,  Mrs.  Treranion  was 
married  to  the  plaintiff.  By  the  settlement  made 
in  contemplation  of  the  marriage,  and  dated  the  16th 
June  I84I,  all  the  life  interest  of  Mrs.  Trevanion 
under  the  first  settlement  was  vested  in  tmite^. 

Mr.  and  Mra.  Daniell  also  appointed  anoUier 
fourth  part  of  tfae  f nndi  cominiaed  in  tbeir  maniage 
settlement  to  their  daughter,  Sophia  Daniell,  then 
an  infant,  on  her  marriage  with  Captain  England. 
By  a  settltunent  bearing  the  same  date  as  the  date 
of  appointment,  the  fourth  part  so  appointed  was 
settled  with  a  similar  ultimate  remainder  in  favour 
of  Thoe.  Daniell,  in  the  event  of  there  being  no 
issue  of  Oe  marriage.  There  were,  however,  chil- 
dren of  the  marriage,  and  the  share  so  appointed 
had  been  dealt  with  in  favour  of  the  children. 

In  April  1835,  Thomas  Daniell  became  bankrupt. 
By  a  deed  dated  the  15th  May  1849,  hia  assignees  in 
bankruptcy  executed  an  assignment  (inter  aUa)  of 
bia  revecaionary  interest  in  the  one  foorth  part  ap> 
pdnted  to  Bfis.  Trevanion  to  Uw  tmstaei  of  the 
Economic  Life  Assnranoe  Society. 

Thomas  Daniell  died  on  tfiB  6tb  Mardi  1866,  and 
the  funds,  subject  to  tile  settlement  of  tbe  8th  Sept. 
1806,  were  divided  by  the  surviving  trustee  of  the 
settlement.  A  fourth  part  was  paid  by  him  to  the 
surviving  trustee  of  the  post-nuptial  settlement  of 
the  11th  April  1832,  made  on  the  marriage,  and 
one-fourth  to  the  trustees  of  the  settlement  made 
on  the  marriage  of  Sophia  England. 

The  bill  was  filed  by  the  pMntiff,  the  seoood 
hnsband  of  Mn.  Trevanion,  to  set  aside  the  appoint- 
■nenta  by  Mr,  and  Mrs.  Daniell  on  the  ground  that 
an  ultimate  interest  b^g  reserved  to  Mr.  Daniell, 
they  were  a  fraud  on  the  power  of  anN^tmuit 
given  by  the  settlement  of  1806. 

Kag,  Q.  C.  and  W.  C.  Dnat  mppmad  for  the 
■laintiff.  "niey  cited 

OoIdamttkT.  GoJdsnwilb  S  Ha.  197; 
BMey  v.  BvrUv,  35  Beav.  299 ; 
Lane  v.  Page,  I  Ambl.  233 ; 

J^ham  V.  Duke  of  Portland,  10  L.  T.  Bep.  S. 

S60;  IDeG.  J.  AS.517; 
Sugden  on  Powers,  673,  8th  edit 

R.  Palmer,  Q.  C.  and  Btmming,  for  the  trustees 
of  the  Eoonomio  Life  Assurance  Socie^^  cantendod 
that  the  ^tnntment  was  valid. 

£d<H$t  Q.  C.  and  HamiUoa  Humphr^a,  for  Mrs. 
England,  also  supported  tbe  appointment.  They 
cited 

Pitxroy  T.  Duke  of  Kiehnwmd,  27  Beav.  190 ; 
Jebh  V.  TugvxU,  7  De  G.  M.  &  O.  633 ; 
Sadler  v.  Prait,  5  Sim.  632 ; 
Palgrave  v.  Atleiiuon,  1  Coll.  0.  0. 190; 
Bueker  v.  ScJiolefield,  1  H.  A  M.  S6. 

f^tdtr  appeared  for  Mrs.  Coc^. 

W.  F.  Bobituon,  W.  H.  DtvatB,  and  A  A  Swaa, 
far  tbe  tmitccs  and  other  parties. 


The  VicK-CHasoBiiOE.— The  case  <rf  the  ptaiatiff 
in  tills  anit  appears  to  me  to  be  an  illustration  of  a 
class  of  cases  in  which  roles  laid  down  by  tbe  Court 
of  Chancery  for  the  prevention  of  fraud  -are  endear 
vonred  to  beatraii^ed  upon  aome  technical  grounds, 
for  die  purpose  of  producing  fraud  in  such  away, 
that  one  cannot  sometimes  help  wishing  that  there 
were  a  court  of  equity  *«  correct  what  felw  Court  ol 
Chancery  is  doing  la  these  matters.  Luckdy  in 
this  case  one  is  able  to  deal  not  with  any  tecbmeal 
rule,  but  with  the  anbstaaoe  and  truth  of  the  case, 
which  is  this:  A  fitther  and  mother  had  a  power  of 
appointment  among  their  children.  Upon  the  mar- 
riage of  one  of  the  daughters,  who  is  now  Uie 
wife  of  the  plaintiff,  the  faUieF  and  nw>»o 
executed  an  appointment  of  one  quarter  oiOelvM 
to  the  daughter.  The  terms  on  which  the  appoiirt- 
ment  Is  made  are  perfecUy  unimpeachable :  it  is  « 
appointment  to  tfae  daughter  absolutely,  so  as 
to  be  a  vested  and  transuiissible  interest  in  her.  Bnt 
it  is  said  that  looking  at  the  whole  tranaaction,  and 
looking  at  the  arUdes  of  agieement  which  were 
made  before  that  appointment  was  in  form  executefl. 
the  court  U  able  to  see  that  there  was  some  corrMt 
purpose. soma  indirect  and  ainiater  purpose  mttw 
mindrf  the  father  which  makes  this  appomtment 
a  fraud  in  equity.  And  the  P"P<«!."Jf;3 
to  be  this  :  That  it  was  agreed  by  those  articl«  ^ 
agreement  that  there  should  be  a  marriage  setue- 
meot  by  which  in  certainly  not  a  very  If™*" 
event,  OT  a  remote  event  at  aU  events,  tto  fundso 
approprUted  should  come  back  to  the  father.  Toe 
innd  was  aeUlcd  upoo  the  daughter  for  lif^ 
remainder  upon  the  husband  for  life,  remainder  for 
the  chUdren  issue  of  the  marriage,  and  tn» 
with  an  ultimate  trust  in  default  of  "sue  to  tte 
donee  of  the  power-the  appointor.  That  no  dOMj- 
if  it  stood  alone,  would  be  a  gmve  ground  for  un- 
peaefaing  the  settlement  I  do  not  mem  in  tw 
Idighteat  degree  to  question  tiiose  cases  r^'l^'* 
thit  if  a  donee  of  a  power,  directly  or  wdi«cU^ 
obtain  for  himself  a  personal  benefit  by  reason  m 
the  execution  of  the  power,  that  such  exercise  « 
the  power  is  InvaUd.  But  you  mu"'  '(tj*  " 
whole  transaction,  and  in  this  case  the  father  dot 
only  executes  tiie  powerof  appointment  by  appom^ 
ing  a  sum  of  SOODlTfor  his  daughter,  but  he  bmds 
himself  (and  he  bang  at  that  time  a  »nan  m  crrfrt 
tiie  bond  was  not  a  sham)  in  a  bond  of  BOOOi,  we 
interest  on  which  seems  to  have  been  P«a 
great  number  of  years,  and  even  after  his  Dsna- 
ruptcy  has  realised  for  tiiia  very  ttust  the  not  it 
considerable  sum  of  16001  He  Umaelf  pots  intt 
settiement  that  bond  of  SOOOt,  and  gives  an  imme- 
dUte  interest  to  the  wife,  an  interest  to  the  husbMa, 
and  an  interest  to  the  chUdren  in  this  fund.  There- 
fore, taking  the  whole  thing  together,  it  i>  w». 
He  says,  "  I  wUl  appoint  to  you  the  COOOt  (orwtafr 


am  gomg  to  pay  oown  ouecujr,  J^"  "i"  , 
contingent  reversion  in  this  fund."   I  must 
at  tiie  substance  of  tiie  thing.   Was  that  an  ino^- 
rect  advantage  to  tiie  faUier  ?   Was  it  any  advBi 
tage  to  Uie  faUier  at  all  that  he  should  ^  '"'y^il 
future  reversion  at  such  a  high  price  ?  ^.'^^zZ 
to  me  the  substance   of   the   transaction  w 
intended  substantially  for  the  benefit  «  ™ 
daughter  who  was  the  object  of  the  power,  and  w»» 
the  contingent  benefit  which  the  father  got  w»»  ■ 
thing  for  which  he  gave  value  over  and  oTer  ap^t 
and  therefore  it  is  not  within  the  rules  at  all  wWct 
apply  to  those  cases.   Upon  that  ground  I 
opinum  that  the  appdntment  is  perfectly  good,  adu 

it  seems  to  me  that,  upon  other  grounds,  i  t 
be  utterly  impossible  forme,  on  bdialf  of  this  pi"^ 
tiff,  whose  wUe  was  a  party  to  the  whole  traosactw^ 
who  took  the  w&ola  ^beneflt  under,  the  settlenei^ 
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wbo^  wIko  he  married  his  present  wife  took, 
and  who  ii  now  taking  the  benefit  of  the  wuchaae- 
woaaof  under  the  falho'a  bond,  to  set  aside  the  Kf^ 
pobtmeet.  Z  do  not  know  that  I  ihonld  hare  heard 
theeaaeoat  opon  that groond;  batlthoughtpM&ibly 
htft  mi^t  hare  some  ground  for  setting  aside  the 
appuntment  to  Mrs-Eog^d,  which  he  was  not 
catopped  from  impeaching  by  reason  of  his  being 
a  participator  with  hia  wife  m  the  apptdattnent  to 
hn-.  Bat  I  think  it  is  imposriUe  to  allow  blm  to  ques- 
tion the  appointmant  to  Mrs.  Eaghind,  for  it  seems  to 
stand  on  the  same  footing  as  the  ai^iatment  to 
Mrs.  Cooper ;  and,  independently  of  that^  there  ii  a 
•econd  groond  that  the  money  had  got  home  to  the 
tnutoes  of  Mrs.  England,  and  there  haWng  been  this 
aoqniaaoence  and  ooasvit,  E  do  not  think  I  ihonld 
allow  him  to  disturb  the  whole  family  arrangement 
made  on  the  footing  of  that  acquiescence  and  con- 
sent. Both  of  thoae  are  subsidiary  gronnds.  I 
baae  my  jodgment  upoa  the  broad  princiide,  that 
there  was  no  corrupt,  fraudulent,  or  sinister  purpose 
in  the  father,  bat  that  it  was  an  honest  settlement 
made  by  him  in  ouoBtioa  of  the  power  nf  ^point- 
tar  (the  benefit  of  his  danghter.  The  blU  must  be 
dismissed  with  costs. 

Solicitors  for  the  pl^ntifT;  Dntce,  Son,  and 
Jackaon. 

Solicitors  for  the  defendants,  Johmm  and 
WMihertUl;  Toan;  and  JbcbM;  WaUm^  rowi^  and 
D€9eriBt  W.  B.  Hayeode. 

Saturday,  Jufy  31. 

Bm  Patbrt  Fjloob  Cloth  C<nn>Airr. 

J^tKtice — Wuidiag-t^ 

Wien  an  order  to  eonHnue  a  voluntary  windaig-tqi 
tader  tapervievm  had  been  made  on  the  assumption 
that  the  voluntary  winding-vp  had  been  regular,  but 
vhieh  it  appeared  had  not  been  regular,  the  proper 
advertisements  not  having  been  inserted— and  the 
offiriai  Hgaidator  having  sold  prmtert^,  to  the  titU  to 
lehich  the  purchaser  had  objected  this  irregularity  : 

By  consent,  ordered  that  the  order  fur  continuing  the 
vobimtary  amdn^im  shomid  be  tUsekargedf  aim  the 
petition  reheard,  and  order  made,  teithout  the  insertion 
of  the  neeessary  adeertiaeeimlM, 

An  order  had  been  made  hj  diis  «nirt,  dated  the 
let  Hay  1M9,  to  continue  therolantary  winding-up 
of  the  i^MT*  oompanj  nndsr  the  si^orTisioa  of  the 
■oort. 

The  official  liquidator  of  the  compn^  aubse- 
qoently  cassed  to  be  sold  the  winrks  of  the  com- 
pany. On  the  alntract  of  titie  havii^  been  forwarded 
to  uw  purchaser's  soUcitOT,  an  objecdon  to  the  title 
ImA  been  miied  that  the  order  of  the  lat  May  was 
imgnlar,  the  reecdiitio&  for  the  rcdantaty  winding- 
up  <rf  the  company  baring  been  come  to  without  the 
formal  notices  (required  by  the  Companies'  Act)  con- 
Toiing  the  meetings  baring  been  duly  inserted,  as 
pnridBd  for  by  the  Act. 

W.  N.  Lawson  now  mored  that  the  order  of  the 
Ist  May  1869  mi^ht  be  discharged,  and  that  the 
petitum  npon  which  it  had  been  made  might  be 
lebaud  befwe  the  VIce-Chaneellor  tor  the  parpoae 
of  an  ordN  to  be  made  thereon  curing  the  defect. 

S,  A.  iiiffard,  Ua  Hie  official  liqnidatar,  baring 
been  instmeted  to  consent  to  thii^ 

The  Vm-CaaxonujOB  made  an  older  discharg- 
ing the  order  of  the  1st  May,  and  on  the  following 
d^,  on  the  tame  mattw  being  again  mentioned, 
made  an  order  for  a  compalsory  winding-up  with- 
oat  requiring  fresh  adrertisementa  of  the  petition  to 
be  inserted. 

SdldtMa :  Bmd^  Phe^  and  Sedgwid^ 


in  flatliainrnt. 

Beportedltr  Fbxdkrick  Clufdhd,  and  Pbhbrou  S.  fixwHSHSi 
"EauffSt  BaRlsto»«t-L»w. 

COUBT  OF  SEFEBEBS  OS  PRIVATE  BILLS. 

JfMd^  J|)nZ  19. 

(Before  Sir  T.  E.  Colbuuwke,  M.F.,  in  tin  chair ; 
Mr.  Si.  Aubts,  M.F. ;  and  Mr.  SiCKAaDS.) 

KisoBTOnnr  Towk  Bill. 

Objections  to  hea*  aUmdi  at  the  DoBLm,  Wkklow 
and  WaxHOD  Sucwat  Coxpamx. 

TouaMp  commiisioaen — ITattrmnb— JBeu&mtjr  Comf 
pony — Bating  poioers. 

lite  Ommiseiomn  for  the  townakip  of  K.  vBtre 
einjMwered  to  eoHetrvet  xeatonoofks  and  to  levy  water 
rates,  but  did  not  exercise  the  power,  and  in  default  of 
such  supply,  a  railway  company  constructed,  at  their 
own  expense,  an  aqueduct  for  the  supply  of  l/tei'r 
station  within  the  township.  A  Bill  was  now  promoted 
constituting  a  new  body  of  oommiaeionars,  and  em- 
powet  ing  them  (inter  tUia)  to  eentraet  with  the  corpo- 
ration of  D.  for  a  supply  of  water  for  the  PnonMp 
and  to  levy  for  that  purpose  sack  ratee  as  the  existing 
eommianonen  were  emtkmsei  to  Jngr. 

Be&i,  that  thou^  the  BiB  proposed  to  rjioe  no  new  rating 
powers,  the  railway  company  had  a  li/mled  heus  ttanm. 
against  clauses  reutting  to  water  s'ipph/. 

The  Bill  was  one  "  to  amend  '  The  Towns'  Im.. 
prorement  (Ireland)  Act,  1854,'  so  fares  relates  to 
the  town  of  Kingstown,  and  for  othor  purposes.'* 
The  petitioners  were  owners  of  the  line  from  whidlr 
th^  took  their  names,  and  were  also  lesseei  in 
perpetuity  of  the  Dablin  and  Ktogstown  lloe.  The 
township  of  Kingstown  was  under  the  management 
of  commissioners  appointed  under  an  Act  d  1861, 
which  iucorporated  the  Towns  Improrement  (Ire- 
land; Act,  by  which  Act  the  ConinusaioDera  were 
empowered,  if  they  thought  inxiper,  to  ctHtstroct 
waterworks  to  supply  the  town  with  water,  and  to 
lery  rr.tes  upon  the  township  to  the  extant  of  la.  6d, 
in  the  pound,  where  the  enactments  of  the  Act  with, 
respect  to  water  had  been  adopted,  and  to  the  extent 
of  1>.  in  the  pound  where  such  enactments  with 
respect  to  water  had  not  been  adopted.  It  appeared 
that  the  Kingstown  Commisaioners  did  not  exercise 
that  power  of  nuking  waterworks  in  the  town,  and 
consequently  from  1861  to  the  present  time  the  only 
rate  leried  onder  the  Act  of  1854  had  been  the  rate 
of  Is.,  the  town  baring  bean  principaily  supped 
springs  and  wells.  lo  1868  the  Dnbtin,  Wickhnr, 
and  Wexford  Bailway  Company  finding  they  re- 
quired a  considerable  amount  of  water  for  tiM  supply 
at  their  stations  and  looomotires,  made,  at  a  con- 
siderable expense,  an  aquedoct  extending  for  about 
two  miles  within  the  townshto  of  Klogatown. 

The  Bill  now  proposed  to  oLride  Kingstown  into 
four  wards,  to  abolish  the  present  commission,  and 
IHToride  a  new  body  of  commissi  oners  for  the  four 
wanls,  in  the  electifHi  oi  which  body  it  did  not  appear 
by  the  Bill  that  the  railway  company  wonld  liave  any 
roice.  Clause  86  in  the  Bill  recited  as  follows: 
<<  Whereas  bjr  the  DaUin  Corporstiim  Watenrosks 
Act  1861  the  Lord  M^or,  aldeirara,  and  burgessee 
of  the  borough  of  DubUn  (in  the  Aetoalled  the  cor- 
poratioQ)areauthorisedtobrii^waterfromtiLeKTer 
Vartry  for  Uie  supply  of  the  iuhabitanta  of  Dublin 
and  of  certidn  extra-mnnicipaL  districts  therein 
named,  and  to  lay  down  mains  for  tlie  purpose 
thereof :  After  the  pasrio^  at  this  Act  the  com- 
missioners may  give  notice  to  the  oorpcnution 
requiring  thyn  to  anmily  water  for  all  public  and 
domestic  purposes  to  tfo  commissfcmers,  to  be  distri- 
hoted  by  the  canmiaBOBen  m^tK  towiuj^  and 
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tHeieQpimtbeborpontion  thail,  withio  six  months 
after  toe  service  of  the  DOtice,  Bup[dy,  iad  tbenoe- 
forth  contioTie  to  supply,  a  quantity  ot  water  id  not 
less  than  twenty  gallons  per  bead  per  day  for  tb6 
population  of  the  township  from  time  to  time^  and 
the  commiaaionera  shall  pay,  and  thenceforth  con- 
tinue to  p^y,  to  the  corpcnaticn  for  such  supply  out 
of  the  rates  toried  uoder  the  Act  tif  1854,  a  yearly 
rent  eqairalent  In  anurant  to  the  sum  which  would 
be  produoed  hf  G(L  in  the  pound  on  the  GoTemment 
Taluatioa  from  time  to  time  made  of  the  rateable 
property  in  the  township  as  rated  under  the  pro- 
Tisions  of  this  Act."  And  clause  87  prorided  for 
the  mode  iu  wbidi  the  money  was  to  be  ecdlected 
by  the  oorporation.  In  the  last  clanse  of  the  BUI 
there  was  a  ^provision  that  the  expenses  connected 
with  the  obtaining  of  the  powers  of  the  Act  should 
be  defrayed  out  of  the  rate,  "  and  the  same  shall  be 
paid,  deducted,  and  retained  by  the  same  persons 
and  in  the  same  iwoportions  as  if  the  same  were  a 
rate  or  rates  levied  for  the  reUef  of  the  poor,  in  the 
township;  provided  also  that  nothing  in  the  enact- 
ment or  in  this  Act  shall  be  construed  to  alter  or  in- 
crease the  maximum  of  such  rates  respectively  as 
fixed  by  the  said  Acts."  It  was  contended  by  the 
petitioners  that  such  legislation  would  alter 
tiieir  status,  and  render  them  liable  to  rates  for 
water  whidi  they  did  not  want,  the  fact  being  that 
owing  to  the  neglect  of  tlw  commissioners,  tho 
petitioners  had  been  obliged  to  provide  a  supply  of 
water  for  themselves. 

The  loaa  gtmdi  of  the  petitioners  was  objected 
to  on  the  foUowing  grounds 

1.  That  the  said  Bill  does  not  seek  to  originate 
authority  to  levy  under  its  powers  any  new  rate  or 
rates,  or  to  alter  or  increase  the  maximum  of  any 
existing  rate  or  rates  tat  the  purposes  of  the  pro- 
posed water  supply  as  in  the  s^d  petlUfHi  Is 
alleged,  the  rating  powers  and  provisions  at  present 
enforced  under  the  Towns  Improvement  (Ireland) 
Act  18d4,  which  it  is  not  proposed  to  alter  or  in- 
crease, being  ample  and  sufficient  for  such  purposes. 

2.  That  uie  Bill  does  not  propose  in  any  manner 
to  alter  or  increase  the  maximum  of  the  rating 
powers  of  tiie  commissioners  of  the  township  as  at 
present  existing  under  the  Acts  now  in  force  in  the 
township. 

S.  That  in  seeking  to  procure  water  from  an 
admittedly  superior  and  availablesource,  theBitlonly 
seeks  power  to  apply  towards  therent  or  sum  to  be 
for  the  propoaed  new  water  supply,  the  water 
rate  or  rates  whidi  can  be  levied  under  the  Acts 
now  in  force  in  the  said  township,  and  there  is  no 
allegation  or  complaint  by  the  petitioners  that  such 
rate  or  rates  are  excessive  or  will  be  increased. 

4.  That  the  proposed  Bilt  does  not  authorise  the 
taking  or  inteneiing  tritb  the  lands,  stations,  water 
resenroin,  or  aqoedncts,  or  othOT  accommodations 
of  tiw  petitionvs^  nor  does  the  said  Bill  in  any  way 
propose  to  alter,  interfere  with,  or  in  any  mannra 
affect  tbcdr  rights,  privileges,  or  interests. 

5.  That  the  grounds  of  complaint  of  the  said 
petitioners,  if  any,  are  really  not  applicable  to  the 
aaid  Bill,  but  are  s^qilicabla  to  past  legislation. 

6.  That  the  petiticmm  disclose  no  right  to  be 
heard  against  the  preamble  of  the  Bill,  aa  the  peti- 
tion discloses  their  class  interests  to  be  limited  to 
the  proposed  water  supply,  and  not  to  extend  to  the 
wider  and  general  puUic  objects  of  the  Bill. 

7.  That  the  loaa  iltauU  of  the  petitioners  should 
in  their  petitimi  have  been  Umited  to  their  appear- 
ance agaiost  tiie  clauses  of  the  BlU  alleged  to  be 
injurious. 

8.  That  the  said  petition  does  not  distinctly 
specify  the  ground  on  which  the  said  petitioners 
object  to  the  provisions  of  the  said  BiU. 

Thetufertar  the  petitioaers.— If  the  BiU  passes, 


the  position  of  ttie  DnWn,  Wicklow,  and  Wexford 
Bailway  Company  will  be  altered,  for  as  the  com- 
missioaen  have  not  avaUed  themselves  of  their 
power  to  provide  a  water  supply,  and  aa  we  have 
been  obliged  to  make  an  aqueduct  at  consuleraUe 
expense  for  the  purposes  of  our  nndertaking,  it 
would  probably  be  held  that  we  have  an  eq^dwds 
right  as  against  the  existing  commiisiooers.  At 
all  events,  no  rate  has  been  levied  upon  the  ndlwsy 
company  in  respect  of  water,  though  in  other  lespecu 
they  are  large  ratepayers.   The  promoters,  hoireter, 
instead  of  merely  putting  themselves  in  the  place 
of  the  present  commissioners,  propose  at  once  to 
make  a  ccmtraet  with  the  Corporatitm  of  DobUn, 
and  to  impose  rates  which  would  be  at  all  evenU 
if  not  Sd.,  in  addition  to  the  rates  already  levied. 
We  object  to  the  constitution  of  any  other  bod;  of 
commissioners,  with  power  to  levy  increased  rates, 
against  whom  we  should  have  no  equitable  rights, 
unless  those  rig^  are  reserved  by  clauses.  Ho 
doubt  the  raUway  company  would  be  pxtperly 
liable  to  pay  a  water  rate  for  public  purposes,  bat 
under  the  BiU  they  would  be  Uable  to  be  rated  for 
water  for  the  supply  of  the  houses  throughout  the 
tows,  and  would  be  obliged  to  pay  tb^  share 
according  to  their  nteabiUty,  wbetber  they  took 
the  water  or  not. 

Hume  IFiflSoma— We  seek  to  impose  no  new  taxa- 
tion, and  the  ailment  on  the  other  side  only  goes 
to  this — that  the  petitioners  are  entitled  to  a  toot 
standi  limited  to  the  clauses  r^erring  to  the  supply 
of  water. 

The  CoTTSi  aUowed  the  Iocum  standi  of  the  Dublin. 
Wicklow,  and  Wexford  Company  so  far  aa  the; 
were  affected  by  clauses  36  and  S7  (.relating  to  water 
sui^ly). 

Locu$  gtandi  allowed^  as  Umittd, 

Agents  for  petitionws,  HoArm^  AiUom,  Grtig,  and 
Wkiie. 

Agent  for  the  BUI,  SSunh^. 


BapoMsd  br  DomiLu  "Kxmtmioa^  Esq.,  BMrriilnv«t-L«r. 

WvdMMAig,  Jm  SO. 

(Present:  The  Bight  Hon.  Sir  William  Ehuc,  Sir 
Ja»8  W.  Coltuje,  Sir  Josbfh  Natibb.  and 
Lord  Justice  Qiftabd.) 

Jkak  Baptists  Giraud  (app.)  v.  John  Bobtbwick 
pATBEaoK  (resp.). 

VonstantinopU — Lea»e~-Impri9onmM  of  Uatee— Col- 
lection ofcrop»  by  Usaor^Rt'tntnfm  idnMlukmmVt^ 

Appeal  at  to  nominal  interegt. 

A.  lea$ed  a  farm  at  Smyrna  to  B.  for  six  yean. 
CLfler  one  yeax's  accupatifm,  toot  taqirisoited,  and  A. 
t'ken  sent  a  pertoa  to  collect  Me  crops  in  B'a  abMM^ 
B.  on  leamng  priaon  abandoned  the  farm,  vf  aAiM 
A.  therevpon  remaned  possession  : 

Held  {affirming  ihg  judgment  of  the  Supreme  Conmlar 
Comt  at  Conalmtintpk),  that  £.  im«  iwf  vUidid  » 
damages  agaiiut  A. 

In  a  svit  in  whidi  damages  cnly  art  tdaimed,  Ae  jm^ 
by  the  appellant  of  a  nondna*  interest,  whhh  M 
the  subject  of  an  action,  toith  a  merenominal  dam/f 
damages,  will  be  no  ground  for  the  J^Heial  Committee 
to  reverse  a  judgment,  givm  in  fawmr  of  the  respcn- 
dent  in  fAe  eouri  bdow. 

This  was  an  appeal  fmn  a  judgment  of  Her 
M^ty-s  S«pram^.C^J^.g.^{g«U««^ 


0«t.  10;  U«8.] 
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Phtv.  Co.]    Jbak  Baptistb  Giraud  (app.)  v.  Johh  Bobthwice  Fobcbesteb  (rMp.)   [Pbit.  Co, 


Ths  original  action  was  brought  in  the  Consular 
Court  at  SoiTrna  hy  the  appellant,  a  French  subject 
resident  at  Smyrna,  against  the  respondent,  an 
EnKlish  merchant  carrying  on  business  there. 

Tbe  appellant's  petition  in  that  court,  so  far  aa 
material,  alleged  that  on  April  80,  18G0,  the  re- 
spondent leased  to  him  the  farms  of  Bergame  and 
Carsbouna  in  the  Sandjak  of  Smyrna,  for  the  term 
of  six  years,  to  be  computed  from  the  following 
October ;  and  that  the  respondent,  without  any  for- 
feiture on  the  part  of  the  appellant,  in  July  1661 
re-entered  on  the  farms,  sold  the  farming  imple- 
ments and  stock,  and  retained  the  proceeds.  And 
the  petition  claimed  damages  for  breach  of  contract 
and  wrongfnl  seizare  and  sale. 

The  respondent's  answer  to  this  petition,  so  far  as 
materia],  alleged  that  the  appellant  was  in  June  1861, 
for  certain  illegal  acts  committed  in  the  said  farms, 
condemned  by  the  Ottoman  Supreme  Criminal  Trl- 
baoal  At  Smyrna  to  three  months'  imprisonment  and 
forlndden  to  re-enter  on  the  said  farms ;  and  that 
the  appellant  paid  no  rent  while  in  occapation  of 
the  farm^  but  committed  breaches  of  covenant,  and 
in  Aug.  1861  abandoned  the  farms. 

The  cause  was  tried  by  the  Consular  Court  at 
Smyrna,  in  Jmie  1866,  with  judgment  for  the  re- 
spoodent,  and  an  appeal  to  Her  Majesty's  Supreme 
Court  at  Constantinople  was  dismissed  with  costs. 

This  waa  the  subject  of  the  present  appeal.  Other 
fMcU  and  the  effect  of  the  evidence  are  stated  la  the 
jndgmaiL 

J/oato^  Bere,  Q.  C.  was  for  the  appellant 

MoMisty,  Q.  C.  and  Butt,  Q.  C.  were  for  the  re- 
spondent. 

Judgment  was  delivered  by  Sir  William  Eble: 
— The  petition  on  the  part  of  the  appellant  in  this 
ease  was.  In  substtuice,  for  damages  in  consequence 
of  his  tt^g  wrongfully  deprived  of  his  property  in 
a  certun  farm,  and  the  stock  that  was  thereupon. 
The  matter  was  litigated  in  the  court  at  Smyrna, 
and  afterwards  in  the  Supreme  Consular  Court  at 
Constantinople.    The  judgment  of  the  Consular 
Court  at  Constantinople  is,  that  the  appellant  had 
DO  right  to  the  damages  which  he  sued  for,  and 
upon  the  appeal  from  that  judgment  the  question 
b  raised  whether  such  judgment  is  right,  and  their 
Lordships  have  come  to  the  conclusion  that  it  is 
their  duty  to  recommend  that  the  appeal  should  be 
dismissed.   The  interest  of  the  appellant  in  the 
ftrm  in  question  is  derived  undo*  the  indenture  of 
demise,  which  gave  him  an  interest  of  six  years, 
to  commence  in  Oct.  1860.   There  were  the  usual 
tarns  between  landlord  and  tenant  for  the  repara- 
tion 1^  a  farm  in  the  countiy  where  these  nrms 
m  situated,  and  covenants  for  the  payments  of 
rmt,  for  the  keeping  in  repair,  and  for  some 
course  of  cultivation,  as  to  which  their  Lordships 
woold  make  the  general  remark  that  it  was  essen- 
tisl  that  the  lessee  should  continue  in  the  occu- 
pation in  order  that  he  might  be  enabled  to  do  his 
doty  as  taiaot,  la  respect  of  those  corenuitt. 
There  is  another  provision  in  the  deed,  which  bears 
apon  the  stock.   There  was  a  covenant  on  the  part 
of  the  lessor  for  advances  to  be  made  by  him 
amounting  to  1055  Turkish  liras,  555  down,  and  500 
by  way  of  further  advances ;  and  the  lessee,  Giraud, 
in  conuderation  of  those  advances,  and  by  way  of 
seenri^  for  them,  mwtgRged,  idedged,  and  made 
oter  to  Ur.  Paterson  all  the  stock  upon  the  farm. 
It  Spears  that  Mr.  Oiraud  entered  upon  the  farm 
■od  cootinoed  in  occupation.  There  are  provisions 
sbout  rights  to  the  labour  of  the  labourers,  and 
other  rights  which  led  to  contests,  and  which  led  to 
«n  nnsatisfactory  conduct  of  the  farm.   Before  a 
Jisrhsd  dapsed  there  were  proceedings,  perhaps  of 
8  aiouaal  nature  agftinst  Mr.  Oiraud  for  assault, 


under  which  he  was  arrested  and  taken  to  prison, 
where  he  was  confined  for  forty-seven  days.  Beforo 
the  time  of  his  going  to  prison,  there  had  been  an 
omission  on  the  part  of  Mr.  Giraud  to  collect  in  the 
crops  at  the  time  when  thc^  were  ripe,  and  persons 
were  put  upon  the  fann  to  collect  la  those  crops 
for  the  mutual  interest  of  the  landlord  and  the 
tenant.  Upon  the  whole  of  the  evidence,  as  it  was 
reviewed  by  the  judge  of  the  Consular  Court,  and  aa 
far  as  it  has  been  brought  to  our  attention,  the  tact 
of  Mr.  Faterson  putting  in  persons  to  come  upon 
the  fanns  and  collect  in  the  crops  in  1861  was  not 
an  eviction  by  Mr.  Paterson  of  Mr.  Giraud.  Very 
much  tarns  upon  the  ptrfnt  whether  or  no  Mr. 
Paterson  can  be  considered  to  have  been  the  cause 
of,  or  in  any  way  accessory  to  bringing  about  the 
arrest  of  Mr.  Giraud  and  taking  him  to  prison. 
The  imputation  has  been  made.  It  has  been 
attempted  to  be  sni^ioTted  here  by  a  report  heard  by 
Mr.  Giraud  from  some  of  the  intnesses  that  tb^ 
had  been  paid  by  Mr.  Paterson  to  come;  but  their 
Lordships  are  of  opinion  that  there  is  no  sound 
ground  upon  which  they  can  rely  in  fixing  upon 
Mr.  Paterson  an  imputation  of  such  very  grave 
guilt  aa  procuring  Mr.  Giraud  to  be  wrongfully 
arrested  and  confined  in  prison  in  order  that  during 
the  time  that  he  was  so  confined  be  might  take  ad- 
vantage of  his  absence,  take  possession  of  his  farm, 
and  otherwise  damage  him  in  respect  of  his  property. 
Their  Lordshigs  can  find  no  ground  for  that  imputa- 
tion. Then,  ^ving  cleared  the  ground  so  far,  their 
Lordships  come  to  that  which  is  the  cardinal  poin  t  on 
which  their  opinion  turns ;  and  the  cardinal  point 
upon  which  the  judgment  of  the  consol  in  the  court 
below  turned.  He  states  that  the  ptrint  Is,  who 
first  by  his  own  act  annulled  this  contract  P  Mr. 
Giraud  says  that  the  imprisonment  was  substan- 
tially the  breaking  of  that  contract ;  but  it  Is  not 
found  that  that  was  caused  by  Mr.  Paterson.  Then 
whilst  Mr.  Giraud  was  in  prison  It  seems  that  he 
had  formed  the  intention  of  what  may  be  described 
as  abandoning  the  farm.  He  came  to  the  conclu- 
sion that  his  imprisonment  bad  been  procured 
through  Mr.  Paterson,  and  his  evidence  at  page  19, 
line  63,  is  in  effect  that  he  did  not  return  to  Ber- 
game because  he  knew  it  was  in  possession  of  Mr. 
Paterson's  agents  whom  he  had  seen  there — tlie 
agents  that  were  put  there  to  collect  the  crops,  as 
we  understand  the  evidence.  He  goes  on  to  say, 
*'  I  did  not  go  near  Mr.  Paterson  aft^  I  was  re- 
leased, and  I  did  not  go  back  to  the  farm,  and  did 
not  intend  to  go,  as  I  intended  to  sne  him,  Mr, 
Paterson  ;  end  as  far  as  I  was  concerned,  I  did  not 
care  what  became  of  the  farm."  Their  Lordships 
in  this  case  find  a  great  conflict  of  evidence  about 
many  of  the  facts,  bnt  the  cardinal  fact  of  the  case^ 
In  Uieir  judgment,  is  established  by  the  plftla 
explicit  statement  of  Mr.  Giraud  himself.  They 
have  no  hesitation  in  relying  upon  that  statement, 
and  they  gather  from  it  that  he,  knowing  that 
the  farm  was  vacant,  intentionally  avoided  re- 
turning to  that  farm,  intentionally  left  it  for  Mr. 
Paterson  at  his  peril  to  deal  with  it  as  he  might 
choose,  but  it  was  a  racant  poesesston  which  the 
tenant  had  abandoned ;  and  according  to  the 
passage  that  I  have  read  it  is  an  abandonment, 
not  without  example,  probably,  in  many  parts  of 
the  British  dominions,  where  the  tenant,  believing 
that  he  has  got  an  interest  for  some  time,  does 
not  intend  to  do  his  duty  as  tenant,  and  cultivate 
the  farm,  and  keep  up  as  well  as  he  can  a  perform- 
ance of  tb.e  duties  which  are  cast  upon  him  by  the 
leaser  but  means  to  keep  the  nominal  interest  in 
the  farm,  and  rest  entirely  upon  the  litigation  and 
the  damages  which  be  may  obtain  in  the  course  of 
the  litigation.  We  do  not  at  all  pretend  to  judge 
between  Mr.  Ghraud  and  Mr.  Patersonf^further  thsn 
as  to  the  facts  upon  whidi  (OU!ijudkO}mUOw^iC 


a  P.] 

Hr.  Giiaad  was  of  opinion  tha.t  Mr.  Fatetson  was 
the  caoBe  of  bia  impmoomeat.  If  be  was  wrong 
io  that,  we  think  that  he  was  not  justified  in  aban- 
doning that  farm,  and  not  justified  in  bringing  an/ 
litigation  upon  Mr.  Paterson  for  preTenting  that 
fKnn  from  being  rained,  ud  taking  po— eaiton  of  it, 
and  taking  cue  of  it.  Mr.  Oirand  did  not  intend 
to  go  back.  So  far  as  the  interest  in  the  farm  is 
conoemed,  their  Lordships  think  that  there  would 
be  no  claim  to  damages.  Then,  with  respect  to  the 
stock  that  was  left  on  the  farm,  the  amount  of  the 
stock  is  a  matter  upon  which  there  is  much  con- 
flicting evidence.  Upon  one  tide,  tdr.  Glraod  makes 
a  large  claim ;  on  the  other  side,  there  is  no  evi- 
dence upon  which  the  consul  in  the  court  below 
coald  teiy,  and  the  proviuon  in  the  indenture  of 
lease  that  the  whole  of  the  stock  on  the  farm  should 
be  considered  as  mortgaged  to  secure  repayment  to 
the  plaintiff  of  the  advances  of  1055  Turkish  liras, 
comes  in  aid  of  Mr.  Paterson  to  prevent  any  claim 
for  substantial  damages  in  respect  of  the  stock  that 
iraa  upon  the  farm,  and  which  was  charged  as  a 
mortgage  security.  The  term  had  not,  in  time, 
come  to  an  end,  bat  the  term  virtually,  as  between 
landlord  and  tenant,  was  at  an  end ;  the  interest  of 
the  tenant  was  abandoned,  and  in  substance  the 
intention  of  the  parties  to  that  mortgage  would  be 
carried  out  by  holding  that  the  landlui4,  with  that 
mortgage^  was  entitled  to  aeoiue  himself  by  the  stock 
upon  the  farm.  Tliis  being  a  suit  in  wnidi  dam- 
ages alone  are  to  be  recovered,  if  there  was  a 
nominal  interest  which  migiit  be  the  subject  of  an 
action  in  some  of  the  courts  of  common  law,  that 
species  of  nominal  interest  for  the  mere  nominal 
claim  for  damages  would  be  no  ground  before  the 
Jaditdal  Committee  of  tiie  Privy  Comuul  to  recom- 
mend that  the  judgmmt  of  the  court  below  shoald 
be  reversed,  and  the  appellant  to  be  entitled  to  their 
Iiordsiiips'  judgment.  Their  Lordships  will,  there- 
fore, recommend  to  Her  Majesty  that  this  appeal  be 
<liimiaaed  vith  costs. 

Judifmeut  qj^med. 
Agents  for  app^nt,  BandaB  and  Amfier. 
Acmt  fen  respondeat^  T.  R.  £eat. 


OOTTBT  OF  COHKOir  PIAAB. 

Bwnrtad  bj  W.  Gukak  and  X.  W.  Hcbiua,  BionM 

BwriiUrMt-lAV. 

TiiBsdv.  Mas  i. 

Watsood  ahd  AXcnwEB.  (Petitioners)  v.  Jjuos 
(Respondeat). 

.  TAUHnw  EuBcnoK  PximoH. 

I'arliammt — lection  petitum — Ej^tct  of  decision  of 
jnd^  tenting  a  canaidaU  claimny  the  teat — Second 
pttitim^S\     32  Vici,  c.  125,  «-  11,  paragraph  13. 

A  petition  wcs  preiented  agaimt  the  retarn  of  C.  and 
clatmiMg  the  teat  for  J.  The  judge  decided  that  C. 
UKU  not  dviif  ejected,  and  tAal  J,  woe  : 

Held,  that  the  decieim  of  thejadge  was  fiacd,  and  that 
no  ftirthtrpetitim  could  UpretMtde^iiia  the  return 
of  J. 

This  was  a  role  calling  on  the  petitioners  to  show 
caose  why  an  election  petition  should  not  be  taken 
off  the  fife  under  the  following  circumstances : 

It  i^peared  from  the  affidavits  that  at  the  late 
election  for  the  borough  of  Taanton  there  were 
three  candidates,  Cox,  Barclay,  and  James.  The 
election  took  place  on  the  ISlh  Nov.  1898,  when 
Cox  and  Barclay  wete  declared  to  be  dnlj  elscted*. 


CC.R 

A  petition  was  subseqaently  preaented  against  the 
return  of  Cox  by  two  electors,  who  prayed  tiie  Mat 
for  James  ;  and  the  grounds  of  the  petition  vm 
bribery,  treating,  and  undne  infiuence.  Coz,  the 
respondent,  duly  gave  notice  that  he  intended  tg 
object  to  tbe  retarn  of  James,  on  Uu  gronnds  ol 
bribery  and  treating  bat  at  the  trial  no  witossses 
were  called  by  the  respondent,  though  his  comud 
cross-examined  the  witnesses  for  ibe  petitiooot 
with  a  view  to  prove  bribery  and  treating  on  the 
part  of  James,  and  ia  his  speech  contended  tint 
such  bribery  aind  treating  was  proved.  The  trial 
took  place  before  Blackburn,  J.,  who,  on  the  fith 
March,  certified  that  Cox  had  been  guilty  of  btiboy 
by  his  agent,  that  James  had  not  been  gml^ 
of  hribe^  or  treating,  and  on  the  scmtiay 
that  James  was  duly  elected.  The  Speaker  com- 
municated this  certificate  to  the  House,  and  ths 
House  ordered  the  clerk  of  the  Crown  in  Chancery 
to  attend  the  House  with  the  return.  On  tiie  9tt 
March  the  clerk  of  the  Crown  attended  at  the  Bit 
of  the  House  with  the  return,  and  erased  the  name 
of  Cox,  and  inserted  that  of  James,  but  made  do 
other  alteration  in  the  return.  On  the  29th  March, 
and  within  the  projier  time  if  any  petition  cooid 
under  the  circumstances  be  presented,  Sundays  aud 
GioodPridaysnot  being  counted,  this  petition  was  pre- 
sented by  two  voters  against  the  return  of  James,  oa 
the  gnmnd  of  bribery,  treating,  and  undue  infloatce. 
This  rule  was  subsequoitiy  obtained  calling  on  the 
petitioners  to  show  cause  why  the  petition  shoald 
not  be  taken  off  the  file,  on  the  ground  that  tbe 
judgmmt  of  Blackburn,  J.  was  final,  and  that  no 
fresh  petition  could  be  presented. 

Manittgf  Q.  C.  and  Cohen  now  showed  cause.  By 
tbe  31&32  Vlot.c.IS6,  s.  fi,  it  is  enacted  thstt 
petition  may  be  presented  against  an  undne  tetnm 
or  undue  election.  That  section  is  general  and 
absolute  in  its  terms  without  qualification.  By 
sect.  Q  the  petition  is  to  be  presented  within  twenty- 
one  days  after  the  return  has  been  made  to  tbe  clerk 
of  the  Crown  in  Chancery,  unleu  the  petition 
alleges  corrupt  payments  after  the  return,  in  which 
case  it  is  to  be  presented  within  twenty-eight  days 
after  sach  payment.  There  was,  therefore,  no 
means  of  pctitiouiag  agunst  the  return  of  James 
open  to  any  of  the  constituents  up  to  at  least  ths 
5th  March,  as  he  was  not  returned  till  that  date,  <* 
the  9tb  March.  By  the  7  &  8  WilLS,  c.  7,  s.^ 
every  return  must  be  entered  in  a  boaik  kept  by  the 
dark  of  the  Crown.  The  entry  could  not  la  thii 
case  be  made  before  the  9th  March,  and  the  entry 
is  to  be  made  within  six  days  after  the  reton 
comes  into  the  office  of  the  clerk  of  tbs 
Crown.  Therefore,  as  James  was  not  retamed 
until  the  9th  March,  this  petition  it  juslifiaWe 
and  in  proper  time,  unless  there  is  sonetlunf 
in  the  Act  to  prevent  its  being  presented.  By 
sect.  11,  par.  18,  of  the  31  4  32  Vict.  c.  125,  tto 
determination  of  the  judge  is  to  be  final  to  m 
intents  and  purposes,  and  he  is  to  determine  who  U 
duly  elected  or  returned ;  and  by  seeL  63,  where  tbs 
seat  is  claimed,  the  respondent  may  give  STidenw 
to  show  that  the  election  of  the  petitioner  wai  void 
in  the  same  way  as  if  he  had  presented  a  petition. 
Under  that  section  Cox  might  have  gone  into  tifi 
question  of  tbe  undue  election  of  James  if  he 
had  liked,  but  it  was  not  compulsory ; 
argument  on  the  other  side  is,  that  if  he  sTSitf 
himself  of  that  power  any  other  pctitfewwj' 
barred,  and  that  it  is  immaterial  whether  be  doel 
so  in  a  hostile  manner  or  not.  [Willxs,  J.—"  ■* 
the  same  as  if  two  petitions  were  tried, 
another  petitioner  proposed  to  try  the  qu»U* 
over  again.]  Any  number  of  petitions  may  be  P*J 
seoted  in  the  first  instance,  and  by  sect.  82  if 
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witnesses,  which  Kemi  to  nieet  the  case  of  a  peti- 
tioner not  acting  iond  &i»  t  bat  there  i»  no  soch 
provision  for  %  can  Uke  tais.  If  thii  petition  ia 
not  allowed,  the  conitituencj  ore  at  the  mercy  of  the 
litting  member,  who,  aa  soon  as  his  seat  is  declared 
Toid,  haa  no  interest  in  the  matter.  [Willks,  J. 
referred  to  the  .SouMon^ton  eate,  Sogers  on  Elections, 
8th  edit.  470,  where  a  petition  was  disallowed,  on 
the  nmind  that  the  charges  might  have  been 
bronght  forward  on  a  former  petition.]  Under  tliis 
statute  there  is  no  discretion  rested  in  the  court,  and 
all  the  arguments  of  the  other  aide  would  apply  to  a 
f»8e  where  the  recriminatory  case  had  not  been  gone 
into  at^aU.  By  the  5th  section  a  petition  may  be  pre- 
sented by  any  member  of  the  ocmstitueacy  within 
twen^-one  days  after  the  return,  and  there  is 
nothing  in  the  Act  which  saya  that  that  section 
does  not  apply  to  a  case  like  the  present.  If  this 
petition  ia  not  allowed  the  result  will  be  that  a  can- 
didate may  become  a  member  agiunst  whom  no 
petition  could  ever  be  preseated,  and  none  but  the 
sittlog  member  could  advance  a  recriminatory  case. 

MeUith,  Q.  C  Giffard,  Q.  C,  and  GriXHU,  in  sup- 
port of  the  rule. — This  is  a  judgment  in  ren  to 
determine  who  ia  elected,  and  me  question  cannot 
be  reopened  as  if  it  was  an  inquiry  inter  partes. 
That  it  is  not  a  mere  proceeding  inter  partes  is 
shown  by  the  provisions  in  the  Act  for  changing  tlie 
peCitianer  and  rea^ndent.  The  House  is  to  take 
the  dedaion  of  the  judge  as  final,  and  it  would  be  an 
anonoona  inconvenience  that  where  a  ^ntleman 
has  been  charged  with  bribery,  and  has  fought  it  out 
and  been  declared  innocent,  any  elector  may  raise 
the  question  again.  The  candidate  who  claims  the 
aeat  and  thus  presents  a  recriminatory  case,  is  in 
^positiiHi  of  B  petitioner,  and  the  Uw  presumes 
Vut  the  sitting  member  will  duly  represent  hia 
ftrtf  ;  and  if  the  respondent  abandons  the  defence, 
mej  elector  may  come  in  and  conduct  the  recrimin- 
atory  case.  Hie  whole  scheme  of  the  Act  is  against 
the  contention  of  these  petitioners,  and  therefore 
the  court  ought  to  give  effect  to  the  plain  vorda  of 
•ecL  II,  which  a«r  that  the  decision  of  the  iodge 
diaUbeflnal. 

Bovnx,  C.  J. — In  this  case  a  petition,  which  was 
presented  by  two  voters,  songht  to  avoid  the  election 
of  Mr.  Serjeant  Cox,  and  claimed  the  seat  on 
behalf  of  Mr.  Jamea,  and  upon  such  petition  it  ia 
clear,  according  to  the  Act  of  Parliament,  that  a 
dlstinet  issue  waa  rtised  on  each  point  involved  in 
the  petition.  Sect  53  of  the  Act  gives  jurisdiction 
to  the  judge  to  try  the  issues  with  respect  to  the 
candidate  on  whose  behalf  the  seat  is  claimed.  By 
rule  7  of  the  mlea  framed  by  the  election  judges, 
and  other  rules,  provision  is  made  for  carrying  into 
effect  the  intention  of  the  Legi^ture,  and  trying 
all  the  issues  raised  on  the  petition.  It  is  true  that 
the  candidate  may  l>e  no  party  to  the  petition,  but 
that  waa  known  to  the  Legislature,  and  from 
the  nature  of  things  it  is  prolNible  tiiat  the  in- 
quiries in  such  cases  will  be  conducted  with> 
oat  collusion.  The  inquiry  is  one  not  as  between 
party  and  party,  but  affecting  the  constituency, 
and  the  meml>ers  and  the  House  of  Commons  itself. 
Sooke  inquinr  ia  to  he  made,  and  that  is  now  to  be 
before  one  of  the  jodges,  and  he  ia  to  determine  the 
issoee  raised.  One  of  those  issues  may  Ik  if  a  can- 
didate waa  duly  elected  at  the  election.  That  was 
an  issue  distinctiy  raised  in  this  case,  and  the 
parties  might  go  into  it  or  abandon  it ;  but  there 
waa  an  oMtortonity  to  discusa  and  determine  it.  If 
deciuon  be  against  the  candidate  he  ia  dis- 
qualifled.  If  it  be  in  hia  favour,  the  oonsequences 
fidlow  that  the  return  ia  amended,  and  there  are 
proviaiona  in  the  Act  to  carry  out  the  decision  of 
tiie  judge.  In  the  present  case,  of  all  others,  the 
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matter  ia  ret  judicata,  as  not  only  waa  the  isssoe- 
raised,  but  it  waa  gone  into ;  evidence  was  not  pro- 
duced  by  the  sitting  member,  but  he  was  contented 
with  the  cross-exaudnatioD,  and  in  that  way  evidence- 
was  submitted  to  the  judge,  and  counsel  argued 
the  question.  Therefore,  the  issue  was  raised,  evi- 
dence upon  it  waa  gone  into,  and  the  judge  gave  his 
decision.  I  am  at  a  loss  to  distinguish  titis  case 
from  one  where  witnesses  have  been  eumined,  and  a 
scrutiny  has  been  gone  into  lasting  several  days  or 
weeks,  and  a  decision  given  in  favour  of  the  candi* 
date.  In  such  a  case  could  it  be  the  intention  of 
the  Legislature  that  exactly  the  same  question 
should  be  gone  into  again,  possibly  before  anotliep 
judge,  and  in  fact  an  appeal,  without  any  power  of 
appeal  being  given  in  tiie  Act?  Sect.  11,  paragraph 
13,  expressly  declares  Uiat  the  dedaion  of  the  judge 
shall  be  final  to  all  intenta  and  purposes.  Can  it  be 
final  unless  it  is  to  conclude  'the  parties  on  the 
matters  which  were  in  issue  7  That  it  is  to  be  final 
is  shown  by  the  express  words  of  the  Act,  and  there 
is  no  power  of  appeal ;  and  by  sect.  18  the  House  of 
Commons,  on  heiag  informed  by  the  SpMlcer  of  the 
certificate  and  report  or  reports  of  the  judge,  is  to 
order  the  same  to  be  entered  in  their  journali. 
and  to  give  the  necessary  directions  for  conflrmiflg' 
or  altering  the  return,  or  for  issuing  a  writ  for  a 
new  dectioQ,  or  for  carrying  the  determination  into 
execution  as  circumataoces  may  require.  In  this 
view  of  the  case  it  aeems  that  in  every  instaoce 
where  the  seat  is  claimed,  whether  the  matter  is 
gone  into  or  not,  as  it  is  a  case  the  judge  may 
determine,  his  determination  is  equally  coacluaive 
whether  evidence  la  given  or  not.  Therefore,  if  the 
eeat  is  claimed  there  can  be  no  new  petition ;  aod  I 
can  underatand  why  that  ahould  be  uie  scope  of  tho 
^t,  as  that  was  substantially  the  practice  which 
obtained  before  the  Act  was  passed  where  the  seat 
was  claimed  Parliament  would  not  allow  the  matter 
to  be  gone  Into  again,  and  here  the  queation  was  not 
(.nly  raised,  but  was  gone  into.  Under  the  former 
practice,  where  the  petition  proceeded  on  technical 
grounds,  it  aeems  that  it  was  necessary  to  ai^Iy  for 
special  permis^m  to  allow  a  petition  to  be  i»eseated. 
It  is  snffident  to  say  that  in  this  Act  of  Parliamoit 
there  is  no  clause  to  authorise  a  new  i»tiUon  beine 
presented.  The  status  of  the  member  is  decided  by 
the  judgment,  and  that  is  binding  on  every  person, 
both  electors  aod  oandldates.  Therefore,  I  am  of 
opinion  that  the  present  rule  should  be  made  abso- 
lute, not  to  take  the  petition  off  the  file,  as  the  peti- 
tion has  been  presented,  but,  on  the  groand  that  the 
matter  has  been  aheady  determined,  I  think  aU 
further  proceedings  npon  It  should  be  stored. 

WiLLBS,  J.— I  am  of  the  same  opinion.  I  agree 
that  it  is  better  to  stay  [ooceedings  on  the  petition, 
in  order  that  the  court  may  have  jurisdictioo  over 
the  deposit.  On  the  main  question  the  only  doubt 
I  have  had  is  this,  that  unquestionably  James  has 
been  subjected  to  assaoLts  from  a  less  numerous 
body  of  opponents  than  if  he  had  been  returned  ia 
the  first  instance,  as  then  any  voters  might  have 
presenteil  a  petition;  but,  as  matters  turned  out,  he 
was  only  exposed  to  the  recriminatory  charge  at  the 
suit  of  Cox,  or,  if  he  had  withdrawn,  at  the  suit  of 
any  person  who  might  have  bean  substituted  as  a 
respondent  It  has  been  said  that  a  member  not 
returned  in  the  first  instance  goes  through  a  less 
searching  ordeal;  but  I  do  not  think  that  that  is  a 
practical  objection,  because,  tboI^th  each  voter  may 
present  a  petition  against  a  person  returned, 
he  ia  not  entitied  to  do  ao  in  respect  of  any 
private  chum— he  does  so  as  the  representative  of 
the  electors  of  the  borough ;  and  the  object  of  the 
Legislature  waa  that  there  should  be  an  ample  oppor- 
tunity for  investigation.  If  an  unsucceaful  candi- 
date petitions  and  does  not  claim  the  seal^^  hann 
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CBD  befall ;  but  if  be  claims  the  seat,  then  the  respon- 
dent is  entitled  to  protect  himself,  and  before  tbe 
acratinj  to  prove  a  recriminatory  case,  to  show 
that  the  petitioner  cannot  stand  in  the  place  of  the 
respondent.  If  he  prove  a  rectlminatory  case,  the 
petitioner  may  go  into  a  scrutiny  to  turn  him  out, 
but  he  caanot  get  the  seat  himself.  But  the  interest 
of  the  person  vbo  claims  the  scat,  and  the 
person  who  for  the  time  has  it,  is  sufficient 
to  insure  a  proper  inquiry  and  all  proper  means 
being  used.  That  may  account  for  the  Legis- 
lature being  oontent  with  its  being  in  tbe 
option  of  tbe  respondent  to  bring  forward  a  re- 
criminatory case.   Besides  this,  a  respondent  who 

firoceeds  to  trial  gives  pledges  of  good  faith,  and 
f  he  feels  disposed  to  ciy  craven,  the  Act  provides 
for  his  doing  so,  when  no  great  costs  are  incurred. 
And  tbw  the  Act  furnishes  ampk  means  for  adver- 
tising, and  any  other  person  coming  in.  We  must 
be  gaided  by  the  Act  of  Parliament,  and  it  appears 
to  me  not  to  be  competent  to  bring  forwani  this 
matter  again,  especially  as  it  has  once  been  dis- 
posed of.  There  is  also  the  opinion  of  a  distin- 
guished Speaker  (see  the  SotiuaBtpton  case)  that 
these  prooeedioga  conid  not  be  taken  under  the  old 
practice.  If  there  sbonid  be  a  case  of  coUusion 
and  fraud,  I  conceive  that  under  the  terms  of  the 
Act,  if  beyond  our  competence,  it  is  within  the 
general  competence  of  the  House  of  Commons  to 
deal  with  the  return  of  their  members.  Therefore, 
I  think  that  this  rule  should  be  abiolate. 

H.  Shith,  J.— I  am  of  the  same  opinion.  The 
original  petition  involved  not  only  the  question 
whether  Cox  was  duly  elected,  but  also  if  tbe  per- 
son for  whom  the  seat  was  claimed  was  duly  elected. 
On  those  questions  the  decision  of  the  judge  must 
bo  given,  and  I  think  that  decision  is  final.  Lan- 
guage could  hardly  be  stronger  ^at  that  of  para- 
graph 18  of  aect.  11.  On  the  trial  of  the  petition, 
the  judge  Is  to  determine  whether  the  member 
whose  return  or  election  is  complained  of,  or  any 
and  what  other  person  was  duty  returned  or  elected, 
or  whether  the  election  was  void.  The  judge  was 
therefore  bound  to  determine  who  was  duly  elected, 
and  to  certify  such  determination  to  the  Speaker, 
and  on  such  detenninatlDn  being  certified,  it  is  to 
be  final  to  all  intents  and  purposes.  How  can  It  be 
said  that  the  determination  of  the  judge  that  Mr. 
James  was  duly  elected  is  not  final?  The  statute 
gives  no  means  of  reviewing  it,  but,  on  the  con- 
trary, says  that  it  is  to  be  final  to  all  intenU  and 
purposes.  Mr.  Maoisty  pointed  out  certain  con- 
sequences which  might  arise  from  the  electors  not 
b«Dg  able  to  queation  a  decision  under  such  drcum- 
stances ;  but  more  serious  consequences  mieht  arise 
if  a  second  petition  were  allowed,  as  besides  the 
expense  and  vexation  of  a  second  inquiry,  two 
judges  of  co-ordinate  jurisdiction  might  give  oppo- 
site decisions  on  the  same  evidence.  If  the  evil 
suggested  by  Mr.  Maois^  exists,  the  Legislature 
must  supply  the  remedy  by  letting  voters  in  to 
present  a  counter  peUtion  against  a  person  claiming 
the  aeat.  The  whole  scheme  of  the  Act  is  that 
tiiere  shall  be  but  one  Inquiry,  and  that  the  de- 
diion  on  that  is  a  decision  in  rem,  and  shall  be  final. 

Bbbit,  J.— I  am  of  tbe  ume  opinion.  It  seems 
to  me  that  there  are  two  questions,  first,  whether 
■under  the  circumstances  any  petition  could  be  pre- 
sented, and,  secondly,  If  it  could,  whether  it  is 
proper  that  it  should  be  tried.  Neither  queation 
ootud  arise  except  in  a  case  where  the  seat  is 
clamed  on  the  first  peHtlon.  As  to  the  first 
qaestion,  I  think  that  this  petition  could  not 
pn^ly  be  presented  before  the  deosion  in  the 
arst  petition,  aa  till  that  dedsion  was  given  the 
candidate  claimhig  the  seat  vaa  not  returned.  Then, 


after  the  decision  by  sect.  13,  there  is  not  to  be  a 
new  return  made,  but  the  old  return  is  to  be  alta«d, 
and  when  altoed  it  bears  tbe  original  date.  Tbm* 
fore  I  think  that  this  petition  conId  not  be  pre- 
sented; and  that  does  not  tend  to  any  injustice,  u  a 
candidate  who  claims  tiie  seat  lay''  himself  open  to 
all  the  consequences  to  which  a  successful  caodidtte 
is  liable  on  petition.   If,  however,  this  is  not  so,  then 
the  next  question  is  if  there  can  be  a  second  ttial, 
and  I  think  not,  as  the  judgment  in  tbe  flnt  eaie 
is  a  judgment  on  the  status  of  a  person,  and  bind- 
ing on  all  the  world.   It  is  to  be  binding  not  only 
on  the  persons,  but  also  on  the  House  of  Commooj, 
as  they  are  obliged  to  carry  out  the  decision  of 
the  judge,  and  that  is  strong  to  show  that  it  ii 
final  against  all  the  world.    That  is  also  shorn 
by  the  power  which  is   given  by  the  Act  irf 
(hanging  the  petitioners  and  respondents.  Two 
objections  were  argued  by  Mr.  Manisty— first,  that, 
assuming  tiiat  the  respondent's  case  was  not  con- 
ducted with  strength,  and  yet  without  fraud,  tlie 
decision  is  binding  on  the  constituency.   That  is  to 
some  extent  true,  but  sect.  S2  is  the  means  adopted 
by  the  Legislature  to  meet  such  a  case.   It  may  be 
that  sect.  32  is  not  effective;  but  I  can  give  no  mFBo- 
ing  to  aect  82,  ezc^t  that  it  was  passed  to  mM 
the  difficulty  suggested.  Then  it  is  said  that  the 
petitioner  and  the  respondent  may  fraudnlentlj* 
collude,  but  a  jadament  in  rem  may  be  set  aside  on 
tbe  ground  ot  fraud,  and  it  might  in  such  a  caie  be 
argued  that  the  judgment  was  not  final.  Wbal 
would  be  the  means  of  re-opening  the  questtool 
cannot  ny ;  it  may  be  that  there  oould  be  a  ae* 
trial  with  sabstitntcd  jwrties,  or,  aa  sn^ested 
my  brother  Willes,  the  House  of  Commons  migbt 
themselvea  deal  with  the  question.   But  aappose 
that  is  not  so,  then  all  that  can  be  aaid  is  that  thii 
is  a  cam*  omissus,  and  docs  not  alter  the  conetrnctjon 
to  be  pat  upon  the  Act.   I  am,  therefore,  of  opinioo 
that  this  petition  could  not  mvperly  bcpreseoted; 
and,  if  properly  presented,  I  think  it  cannot  be 
proceeded  with. 

Mule  abtolutt^  with  costs,  to  stag  all  procudxs^  * 
the  petition. 

Attorney  for  tbe  petitioners,  W.  A,  Boyle. 

Attomeyi  for  the  respondent,  Wyatt  and  Btdat^ 
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JoM,  23,  and  April  16  and  SO. 
Lkrby  akd  another  v.  Taplix. 

Vendor  and  purchaser — Sals  and  purchase  itf  9^^^. 
Contract  contained  in  a  series  o/'  ktlat  ■Aye** 
and  acceptance —  Cheque  to  be  seat  on  accoutU — Agrtt- 
ntnt  in  wrilUm  to  be  draw*  vp — Conditiou  jiitetdat 
to  contract — Introduetion  of  new  term — CbMtncMS 
of  eontraet — PUading, 

A/itr  a  personal  treaty  betuxea  plaintiff's  and  dffepdirattt 
for  the  purchase  by  the  former  of  certain  ricks  o/  M» 
at  which  no  bargain  was  come  to,  defendanU  <" 
Tuaday,  thsUth  July,  wrote  as  follom  to  tktplam- 
iifft:  **  Since  I  saw  you,  I  have  been  offed 
«.  12s.  6rf.  pn-  ion,  fetched  from  tny  fnrm  tteo  uf  IM 
Wdb,  and  I  an  to  draw  tlie  two  others  to  W^ff* 
mikt.  If  you  like  to  take  the  four  ricks  at  4l.  ii* 
per  ton,  delivered  at  IK.,  reckoning  the  Jam-  rid*  * 
contain  sixty  tons  by  rouyh  estimation,  and  7"" 
^ve  me  a  cheque  fat  2701.  on  account  of  it.  ■"<' 
to  have  an  agreement  drawn  up  to  what  « 
agreed  to."  On  the  16M,  plaintiffs  repiitd  at  Jd 
h»t.-  "  WtviUtaie  the  Jam'  ridis<smiAo»faV 
tons),  at  a  lfelg,l!^rd(?9t*@'@gr(!r-. 
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jour  letter  of  14th.  We  hnvt  deferred  senditig  yon 
a  deque,  om  pour  name  u  not  signed  quite  plain  enough 
far  the  vmttng  of  one.  We  mail  therefore  be  glad  ij 
jmt  will  tend  as  your  name,  and  we  wiU  send  you  a 
deqve  figr  return  of  po^-"  Nothing  farther  passed 
between  the  parties  ttU  the  \6th  July,  when  plaintiffs 
wrote  to  defendant  the  followiag  Ulter :  "  We  nam 
inclose  yov  cheque  for  2701.  on  account  of  your  hay, 
and  an  agreement  for  you  to  sign  and  return  to  us. 
We  AotUd  have  senl  i/ou  a  cheqae  before,  but  could  not 
uakeoatgosrnamarTee^''  Itt  thi$  letter  there  wa» 
also  indeeed  with  the  chegue  a  written  agreement  in 
the  fiOowiag  form:  **  i&tk  Jufy  ISG8.  Received  of 
Air,  S.  Lent!)  270A  on  account  of  Jour  ricks  of  hay, 
abo^tt  sixty  tons,  as  teen  by  Mr.  E.  Leney,  at  if.  los. 
per  ten,  delivered  to  W.,  Mr.  Leney  to  take  only 
mch  as  is  fit  for  market."  To  this  the  dtfmdant 
repHfd  on  the  20th  Jmhf,  returning  the  cheque,  and  say- 
ina  Aal,  NOf  having  naird  from  t/te  plaintiff's,  as  he 
expected  to  have  Atne,  cn  Thursday  the  \Gth  July,  he 
had aotd  the  hay  at  H.  lis.  Gd.  a  ton,  to  anot/ur  pur- 
chaser, aho  was  to  bind  and  take  it  awai/.  There- 
n>on,  plaintifft  brought  an  action  for  breach  <f  the 
aeferidoMt't  contract  to  deliver  the  hay,  and  it  was 

He/J,  ig  KeUy,  C,  B,,  and  Bramweli,  B.  (maiing 
abiolate  the  rule  to  set  aside  a  nonsuit),  that  the 
fitdrntiffs'  letter  of  the  \5th  July  was  a  clear  and  un- 
eomditumal  acceptance  qf  the  prepotal  in  the  defen- 
daMfM  letltr  of  (As  Hth,  and  that  tkereiqion  there  was 
a  aaipleled  contract  between  then,  on  the  breach  of 
wUek  is/  tie  defmidata  an  action  lay  fbr  non^per' 
fanmmee. 

Tie  eui£»g  of  dieqiie  was  not  a  condition  precedent 
to  tike  eoiufitiifton  of  a  contract,  but  as  soon  as  the 
contract  toas  made  there  was  an  obligation  on  the 

piaintifft  to  send  the  cheque  forthwith.  And  (per 
&amwdl,  B.")  had  there  been  a  pUa  that  it  was  not 

aatt   within  a  reasonable  time,  thai  is,  forthwith, 

aceording  to  the  contract,  the  defendant,  upon  such  a 

plea,  might  have  succeeded. 

Aho,  per  Bramweli,  B.,  upon  receipt  of  the  plaintiffs' 
Utter  of  the  IStA  July,  containing  the  agreement  with 
the  new  and  additional  term  relating  to  the  plaintiffs' 
ttJcing  only  such  hay  as  was  '"Ji't  for  market,"  the 
d^estdanl  should  at  once  haoe  repUai,  objecting  to  the 
vntrodtKtion  of  such  new  term  .- 

Heid,  contra,  bv  Martin  and  Cleasby,  BB.  (discharging 
the  above  ruu),  that  there  was  no  completed  contract 
iaABees  the  partial  the  plaintiffs'  letter  of  the  \oth 
not  cotnfdying  with,  ana  being  no  fuljilment  of  the 
terms  of  the  defendant's  letter  of  the  lith  July,  in- 
asmuch as  neither  a  cheque  nor  an  agreement  was  sent 
therewith.  And  the  agreement  that  was  afterwards 
sent,  on  the  18th  July,  was  not  what  the  defendant 
st^mlatsd  for,  as  it  contained  ajresh  term  in  ad^Ktion 
Is  the  original  pnywsaL  l%ere  never  was,  therefore, 
u  tiu  ooM.  that  "cBWCKfrMcg  of  intention  in  both 
parties  "  sMdt  is  necessary  for  the  comptetion  of  a 
cositraet. 

The  pluntiffi  who  were  hay  contractors  liTing  at 
Paddington,  sued  the  defendant,  a  farmer  of  Great 
UisseodeD,  in  the  county  of  Backingham,  for  abreach 
of  contract  in  ftuling  to  deliver  tvo  ricks  of  hay,  and 
a  rick  of  dorer,  and  a  rick  of  sanfoin,  the  four  ricks 
eaotuaiag  together  aboat  sixty  tons,  which  the 
defendant  had  barK^ned  and  lold  to  the  plaintiffs, 
■at  the  plaintiffs  had  bought  of  the  defendant  at 
At  prica  of  4£  15x.  per  ton,  to  be  dellrered  by  the 
dtfnidant  for  the  plaintiffs  at  Wycombe,  and  which 
CDotract  of  delivery  the  defendant  had  disabled  him- 
■df  from  performing  by  selling  and  deliTering  the 
)iid  goods  to  another  peisun,  whereby  the  plaintiffs 
iNt  certain  nuns,  ftc 

Hk  defiendanc  pleaded  a  plea  denying  the  con- 
tnet,  OQ  which  plea  issue  was  joined. 


[Ei. 

At  the  trial  before  Martin,  in  Middlesex,  on 
the  8th  Dec.  last,  it  appeared  that,  in  the  month  of 
July  1868,  one  of  the  plaintiffs  called  on  the  defen- 
dant at  his  farm,  and  treated  with  him  for  the  pur- 
chase of  certain  ricks  of  hay,  but  no  bargain  was 
then  come  to  between  them.  On  Tuesday,  the  14th 
of  the  same  month,  however,  the  defendant  wrote 
and  sent  by  post  the  following  letter  to  the 
plaintiffs : 

Jnlr  14,  1863. 

Dsar  sir,— Snoe  I  taw  mm  I  Itave  been  offisrad  41.  Ifli.  M. 
par  ton,  fetchod  bom  nynm  two  of  the  lioks,  sad  I  «n  to 
draw  Uie  two  others  to  Windsor,  five  tailes,  whaa  I  go  for 
coBim.  If  70a  like  to  take  the  two  single  ricks  in  the  fields, 
and  tbe  olorer  and  aanfoin  ricks  in  the  rick  yard,  at  41. 15i. 
per  too,  dellrered  at  ffToombe,  reckoning  toe  four  to 
oontnin  by  rcmgli  estimation  stztj  tons,  and  yon  to  giro  ms 
a  cheque  for  S70I.  on  tcoonnt  of  It,  and  to  hare  an  agreeneat 
drawn  no  to  what  we  screed  to.  I  keep  the  raugta  riok  for 
Toj  own  feed.— -Tours  obliged,  Owax  Tania. 

In  reply  to  this  letter  the  plafatiffi^  on  the  I5th 
July,  wrote  and  sent  the  following  answer  by  post 

to  the  defendant : 

20,  Bri^e-terrsca,  Harrow-road, 

Psddington,  London,  15  Jalr,  1888. 

Dear  ^r.— We  will  take  tiie  two  riofce  bar  and  the  rick  of 
dorer  and  sanfoin  (ea;  aboat  slxtr  tons),  at  4L  ISa.  per 
ton.  delivered  at  WTcombe,  as  par  jaox  letter  of  the  I4th 
inst.  We  have  deferred  sending  yon  a  oheque,  as  yonr 
luuDO  Is  not  etcned  quit*  pUia  enoogfa  tor  the  writtog  of 
one  I  we  Shall  tborsfora  be  glad  if  you  will  send  ns  your 
name,  and  we  will  send  70D  ohenne  by  retnni  of  poetr^ 
Toora  tmly,  S.  and  E.  Lsasr. 

Mr.  Owen  Taplln.  Per  Wk.  Oibsob. 

Nothing  further  passed  between  the  parties  until, 
on  the  18th  July,  the  idalntifls  wrote  and  sent  to 
the  defendant  a  letter,  incloaing  their  cheque  for 
870/.,  and  also  an  agieemmt  for  the  defmdant'a 
signature,  which  letter  and  agreement  wer«  as  fol- 
lows : — 

SO^  BridRe-temoe,  Barrow-road, 

Faodington,  London,  18th  Jnly,  IflOB. 
Sir,— X  BOW  •BOloas  yon  cheque  for  STM,  on  aeoonnt  of 
yoarlur,aadaaacTasmeatforyoa  to  aign  and  rttoni  to 
me.  I  ibonld  hare  sentyou  a  (UMne  before,  batcooldaofc 
make oatyoar  name oornctly.  Your  re^y  by rstnnjwUl 
oblige.— Tour'Btmty,  B.  Lnm. 

O.  Ta^ln,  Esq.  Fsr  Vk.  Oibsok. 

BIgnall  Rum,  Great  Hf  Issendm, 
18th  July  1868. 
Becelred  of  Kr.  S.  I<eney  the  som  of  37U1.  on  aooonnt  of 
four  ricks  of  hay  aboat  60  tons,  as  seen  by  VLt.  Edward 
Lsoey.  Two  rioks  standing  in  the  fields,  and  a  rick  of 
elorer  and  a  rick  of  sanfoin,  both  standinv  in  the  rickyari'f 
at  41.  U«.  per  ton  deUrered  to  High  Wyoombe  StatiOB. 
Ifr.  £«n«Ktota)M  onIy«ueh  as  m  JU  for  market,  2701. 

In  reply  to  that  lettK*  the  defendant  wrote  the 
following  letter  to  the  plaintiffs  : 

Bignall,  JalyW. 

Sir, — I  was  away  from  home  when  your  first  note  came, 
or  I  should  hare  repUed  to  have  saved  you  the  tronble  oC 
seading  me  a  cheqae  for  the  bay,  and  which  I  return  to 
yoti.  I  wrote  to  rou  on  Tuesday  aboat  tbehay,  and  of  course 
thought  I  should  hare  your  reply  by  Thursday  and  not 
hearins  from  yon.  having  made  arranmmeut*  with  another 
party  to  look  at  tns  hay,  and  having  tuiveu  seven  miles  the 
seccmd  time,  they  bought  it  of  me  at  41. 18f.  6d. ;  they  to 
bind  ft,  and  take  it  away  within  five  weeks.  I  am  yery  sorry 
to  disappoint  yon,  but  not  hearing  from  you  I  quite  came 
to  the  condusint  that  you  had  deeUned  it  at  the  price.— 
Tours  tndy,  Own  "Satlos. 

To  Ur.  Bamod  Lensy. 

The  above  letters  were  all  put  is  evidence,  and 
the  learned  Baron  was  of  opinion  at  tiie  close  of  the 
plaintiff's  case  tbat  there  was  no  contract,  no  part 
payment,  and  no  delivery  or  acceptance,  to  satisfy 
the  Statute  of  Frauds,  and  he  directed  a  nonsuit  to 
be  entered,  reserving  leave  to  the  plaintiffs'  counsel 
to  move ;  and  accordingly  in  Hilary  T«nn  last  a 
role  nisi  was  moved  for  and  obtained  by  J.  O.  Griffith 
for  the  plaintiff,  to  set  aside  the  nonsuit,  and  to 
enter  a  verdict  for  the  plaintiffs  for  30/.  (the  agreed 
amount  of  damages),  pursuant  to  the  above  leave, 
on  the  grounds  that  there  was  evidence  in  support 
of  the  contract  declared  on ;  that  the  letters  proved 
at  the  Mai  amounted  to  a  contract,  anA  ^^C^PPlk 
the  evidence  the  plaintiffs  M^eeM|ftkAia)HU^aKL 
diet  Agidnst  which  rule,  ^' 
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Ex.] 

J^MctH,  Q.  A.  Codd,  u)d  F.  Tktrner  for  the  de- 
fendant  showed  cause. — The  ruling  of  MartiD,  B. 
iras  correct.  This  vaa  a  proposal  to  sell  the  four 
ricks  reckoning  them  aa  sixty  tons  at  so  much  a  ton, 
«nd  then  a  cheque  was  to  be  sent  on  account  and 
an  agreement  in  writing  to  be  drawn  up.  But  the 
propoaal  was  not  accepted  in  ita  miginaf  terma.  Nu 
agreement  or  cheque  was  aent  until  the  offer  was 
fnthdrawn,  and  the  agreement,  when  it  waa  aubae- 
qnently  sent,  contained  a  new  term.  The  defendant 
was  clearly,  therefore,  released  from  his  original 
offer.  A  proposal  must  be  accepted  in  its  precise 
terms  in  order  to  complete  a  contract  thereon. 
VoUtau  T.  FtUeker,  1  Ex.  20 ;  16  L.  J.,  N.  &,  173. 
Ex.;  and  nmnheiieai  other  caaea,  eitkbliah  that 
point.  (They  were  here  stopped  by  tiw  court,  who 
«  died  on) 

CfMaUey,  Q.  C.  and  J,  0.  Grills  for  the  plaintiffs, 
to  support  their  rule,  who  contended  that  the  letters 
of  the  I4th  and  15th  July  constituted  a  complete 
agreement  between  the  parties.  With  regard  to 
what  was  called  the  "  new  term  **  in  the  accept- 
ance of  the  proposal,  it  was  in  eridcnce,  and  was 
not  contradicted,  that  it  was  usual  in  the  hay  trade 
to  insert  such  a  condition,  and  that  such  a  condition 
was  incorporated  in  erery  bargain  fur  so  Urge  a 
^joantity  of  hay  at  auch  a  price.  [Clbabbt,  B. — 
xonr  main  point,  of  course,  is  that  the  two  letters  of 
the  14th  and  ISth  July  constitute  a  contract.]  That 
ia  BO.  There  is  no  plea  of  the  party  not  bein^  reedy 
and  willing  to  perform  the  contract,  or  that  a  cheque 
waa  not  sent  in  proper  time.  The  simple  question 
is,  aye  or  no,  was  there  a  contract?  The  pUintifTs 
letter  of  the  16th  Is  a  clear  aoc^ance.  word  by 
word,  in  the  terms  of  the  defendant's  proposal  of  the 
I4th.  Had  the  market  been  falling  and  the  plaln- 
tiffa  failed  to  send  a  cheque,  the  defendant  might 
have  sued  them  for  breach  of  contract  in  not  sending 
it ;  or,  if  the  hay  liad  not  been  sent,  the  defendant 
tni^t  have  been  sued  by  them.  [Cx-basbt,  B.— 
Do  you  Bi^  tint  the  seller  was  Iwund  if  the  pur- 
chaser did  not  aend  the  cheque  ?}  The  contract  was 
complete,  though  he  may  not  have  been  bound  to 
deliver  until  the  cheque  was  sent.  We  contend 
that  the  letter  of  the  15th  is  timpttciter  an  accept- 
ance ;  and  in  the  defendant's  letter,  written  at  tbe 
time  of  a  rising  market,  there  is  no  attempt  to 
«xcnsB  himHif  on  the  ground  now  put  forward. 
ThimoM  T.  Doing  tout  oikars,  in  the  Rolls,  I  Keen, 
729,  6  L.  J..  N.  8.,  267,  Ch..  is  an  authority  in 
favour   of  the  plaintiffs.   Lord  Langdale  says, 

It  is  true  that  mention  is  made  in  the  letters 
of  an  intended  formal  contract  to  be  after- 
wards drawn  up,  but  there  are  many  cases  in 
which  a  correspondence,  referring  to  the  future  exe- 
cntion  of  a  more  formal  agreement,  has  been  held 
to  constitute  in  itself  a  TalM  contract ;  and  I  think 
that  the  correspondence  is  equivalent  to  a  contract 
in  the  present  case."   That  is  precisely  this  case. 

A.  CoddtmAF.  Ttaiier,  for  the  defendant,  cont^,— 
Thomas  v,  Dtring  does  not  apply,  for  we  say  that  the 
letter  of  the  16th  is  not  in  compliance  with  the 
letter  of  the  14th,  and  is  not,  therefore,  a  contract 
ad  idem.  [Ebllt,  C.  B. — Suppose  the  letter  of  the 
15th  had  contained  a  cheque,  would  there  then  have 
been  a  binding  contract?]  No.  There  was  to  be 
an  agreement  drawn  up.  The  letters  of  the  I4th 
and  15th  July  formed  no  contract,  and  no  action 
"would  lie  Qponthem.  The  letter  of  the  18th  intro- 
-dnoed  a  new  term,  as  to  the  plaintifTs  liberty  of 
•electing  such  hay  only  as  he  ehoae,  whi^  he  had  no 
right  to  insert,  and  the  defendant  waa  not  bound  to 
accept.  The  case  of  Thomas  v,  Dering  (ubi  sttp.y, 
relied  on  by  the  plaintiffs,  has  been  much  shaken 
in  the  House  of  Lords :  (see  Sug.  V.  &  P.,  last  edit., 
p.  141);  JUdgway  v.  Hortm^  6  H.  of  L.  Cas.,  per 


Lord  Wensleydal^  at  p.  806 ;  Ths  Gmmmr  ni 
GuardiaiUj  ix:.,  of  the  I^or  of  Kingtton-vpm-H^  t. 
Fetch,  10  Ex.  610 ;  24  L.  J.,  N.  S.,  23,  Ex.  (per 
Parke,  B.)  where  it  waa  held  that  the  accepUace 
of  a  tender,  where  it  was  the  intention  of  tin  p■^ 
ties  that  a  written  contract  should  be  execoled,  wu 
not  a  i)indiDK  contract.  The  writtm  agieeiBCBtfai 
the  present  case  was  an  equally  important  tenn  g( 
the  contract,  and  was  meant  to  obviate  all  cfasnce 
of  dispute:  (fioapKin  t.  Marriott,  6  H.  of  L.  Gat. 
112.  [Cleasbt,  B.— Is  not  the  effect  of  the  letter 
of  the  14th  July  rather  this :  If  you  will  send  nw 
a  cheque  for  270A  on  account,  tlien  I  will  eola 
into  aa  agreement  with  you?]  There  was  no  cob- 
plete  coutoact  between  the  parties. 

Cur.  adv.  mU. 

April  16. — The  learned  judges  differii^^  and  banc 
equally  divided  in  opinion,  tiie  following  judgOMBU 
were  now  delivered  seriatim  : 

Clbasbt,  B. — ^The  only  question  for  oor  con- 
sideration in  this  case  is,  wheth^  or  not  then 
was  a  completed  contract  between  these  partiei; 
and  I  iiave  come  to  the  conclusion  that  thtte 
was  none.  In  order  to  the  completion  of  a  conttsct 
it  is  necessaty  that  there  should  be.  in  the  words  o( 
Lord  Coke^  "a  cxmourreiice  ai  Intention  In  bslh 
parties,**  and  ontil  that  is  the  case  there  can  be  ■> 
complete  contract,  and,  until  there  is  such  a  can- 
plet«,  contract  either  party  is  at  liberty  to  witbdia* 
from  the  arrangement.  Where  a  proposal  for  > 
contract  is  made  by  letter  the  person  makiDg  it 
cannot  withdraw  until  the  time  limited  for  iu 
acceptance  by  the  other  party,  wfaw,  if  it  be  DSt 
accepted,  he  is  at  liberty  to  withdraw.  Hwoob- 
traot  here  relied  upon  by  the  plaintiff  ia  contaiaed 
in  some  three  or  four  letters.  The  flist  ci  tbsB 
is  the  letter  of  tbe  14th  July  1868,  from  tbe 
defendant  to  the  plaintiffs,  and  it  is  as  follows. 
[Reads  tiie  letter.!  Kow  the  effect  of  that  letttf,  to 
my  mind,  is  this :  i  have  certain  ridn  ot  bMf  on 
farm  containing,  as  I  estimate  them,  so  many  tooi 
weight,  which  I  will  enter  into  a  contract  wiui  jm 
to  sell  to  you  at  it  15*.  a  ton,  delivered,  if  you,  tbe 
plaintiffs,  will  do  two  tilings,  that  ia  to  say,  seodiw 
a  cheque  for  270/.  on  account,  and  hare  an  agree- 
ment in  writing  drawn  up  stating  the  terms  of  oar 
contract.  I  can  see  no  other  construction  to  be  pat 
upon  it.  It  cannot  be  that  the  defradiuit  meast  to 
let  the  phuntiSs  take  the  hay  whenever  they  likid, 
and  aa  mnch  or  aa  little  of  it  as  they  liked,  sad  to 
pay  for  it  whenever  they  liked.  That  bdng  si^ 
then  comes  tbe  plaintiffs'  answer  to  tiiat  letter; 
It  is  dated  the  15th  July,  and  is  in  tbe  fol- 
lowing terms.  [Heads  the  letter]  That  Mm 
does  not  comply  with,  and  is  not  a  fulfltnvt 
of  the  terms  of  the  ^evioue  letter  of  the  defes- 
dant,  for  neitim  a  cheque  nor  an  agieament  ii 
sent  to  him ;  and.  according  to  my  coastractioo  oi 
it,  there  was  then  no  contract ;  nor  have  I  aa/ 
doubt  in  my  own  mind  that  Taplin,  the  dufsndseli 
might  then  have  written  to  the  plaintiffs,  and  ba>* 
said,  "  As  you  have  not  complied  with  the  terms  of 
my  letter  of  the  14th  by  sending  me  a  cheque  for 
the  270L,  and  an  agreement  in  writing,  I  shall  with- 
draw from  the  barg^n  altogether.**  Preseatly 
afterwards,  however,  on  the  ISth  July,  cfxof* 
another  letter  from  tiie  plaintiffs,  and  it  is  said  ij 
the  learned  counsel  who  hare  argued  the  rnlo  oa 
their  behalf,  that,  even  if  before  this  date 
tract  was  not  completed,  yet  this  lett»,eonwea 
with  tile  two  previous  lettm,  makes  it  so.  Iw 
letter  is  as  follows.  {Rea^  the  letter.]  witb 
that  letter  there  is  sent  to  the  defendant  a  leoapt. 
which  they  call  an  agreement,  and  which  is  in  these 
terms.  [Beads  the  agreement.]  I  cannot  bripiw- 
ing  the  cheque  for  270^  and  tite  agre^gpst  togetbtfi 
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for  I  find  them  pat  together  on  the  14th  July,  when 
the  defendant  writes.  [Beads  this  letter.]  And 
the  plaintiffs  bo  understood  it,  for  on  the  18th  they 
■md  a  cheque  for  the  amoant-,  and  what  they  call  an 
agreement.  Bnt  it  it  sncb  an  agreemeDt  as  the  defen- 
dant  stipulated  for?  I  think  it  is  not ;  it  contains 
■omething  additional,  a  freih  term  in  addition  to  the 
temu  originally  proposed  in  ^«  letter  of  the  14tli. 
Had  the  plaintifra  sent  the  cheque,  and  such  an 
■greement  as  was  intended  by  the  original  proposal, 
ia  proper  time,  the  contract  no  donbt  would  hare 
been  complete.  "Diey  did  not  do  so,  however,  and 
meantime  the  other  party,  the  defendant,  had  with- 
dmwn  from  the  contract  and  sold  the  bay  to  another 
person  at  a  lower  price.  Here  then  we  have  on  the 
14Ch  Jnly,  a  proposal  of  the  defendant  for  acontract, 
the  terms  being  that  a  cheque  and  a  written  agree- 
ment  shoaM  be  sent  to  him  by  the  plaintiffs.  On 
the  16th  a  letter  from  the  plaintiffs,  agreeing  to  the 
tiargain,  bnt  ctmtaining  no  cheque  and  no  written 
agreement,  is  sent;  and  on  tbs  18th  a  cheque  is 
aen^  together  with  an  agreement,  differing  in  tome 
of  ita  terms  firom  that  originally  contemplated. 
TTiere  haa  been,  therefore,  no  "  concurrence  of  in- 
tention in  both  parties "  in  the  present  case,  and 
accOTilingly  I  am  of  ofdnioo  that  the  plaintiffs'  rule 
dioold  be  discharged. 

Beaxwkll,  B. — I  think  that  this  rule  ought  to  be 
made  abatdate.  There  is  a  difference  of  opiniun 
vpoa  the  beoeb;  and  perhaps  this  case  may  be 
cited  to  prove  that  what  is  the  common  notion 
about  the  uncertainty  of  the  law  is  correct,  but 
the  fact  is,  there  is  not  the  slightest  doubt  in 
the  mind  of  any  one  of  us  as  to  what  the  fato 
iM.  The  ftnly  questiou  is  as  to  its  applicability  to 
the  IkIi  of  the  ease.  Here  a  man  contracts  as 
JSoOowb; — "I  will  sell  yon  certain  ricks  of  hay  at 
4L  15a.  per  too,  to  be  deUvered  at  Wycombe." 
Tbea  there  is  written  this,  "  reckoning  them  to 
eoDtain  by  rough  estimation  sixty  tons,  so  then 
yoo  may  safely  pay  me  down  270^,  and  that 
win  leave  a  balance  of  15/.  coming  to  me."  The 
BMuing  of  the  eqnresaion,  "Yon  will  give  me 
a  cheque  for  270i  on  aeconnt"  to  my  mind, 
ii  **you  will   pay  cash,  270/.'*    TTiere  is  no 
Bia^e  in  the  cheque,  but  the  meaning  is  this,  **  I 
will  sell  my  ricks  of  bay  at  il  15a.  per  ton,  and 
Toa  must  pay  270L  on  account,  and  by  roagh 
astiiDate  there  may  be  at  least  sixty  tons."  What 
do  the  plaintiffs         "  We  wlU  uke  the  two  ricka 
of  hay,  and  the  rick  of  clover  and  aanf  dn.  sar  about 
sixty  tons,  at  il.  15s.  per  ton,  delivered  at  Wycombe 
as  per  your  letter  of  14th  inst"   Whatever  the 
meaning  of  tlie  first  letter  was,  that  is  the  answer. 
Hy  brother  Cleasby,  it  seems,  understands  the 
■caning  of  the  parties  to  be  that  there  was  to  be 
DO  contract  even  until  the  cheque  was  sent.  With 
aD  respect  for  his  opinion,  I  think  it  shoold  be  taken 
in  this  sense,  that,  as  soon  as  the  conbact  was  made, 
there  was  an  oUigation  to  aead  the  cheque,  bnt  I  do 
not  think  the  sending  of  the  cheque  can  be  any 
part  <tf  the  contract.   Snppose  the  agreement  had 
actoaUy  been  to  pay  in  cash  270/^,  the  payment  of 
atk  was  to  immediately  follow.  I  test  the  case  In 
diis  way,  rappote  the  plaintiffs  had  sim^dy  said, 
"We  accept  your  otter  which  is  contained  in  your 
letter  of  the  14th  July,"  could  it  be  doubted  that 
the  defendant  could  have  maintained  an  action  for 
tte  270/^  cash  down  ?   If  that  be  so,  there  was  a 
eoatract  between  them  by  those  two  letters.  In 
trtrj  cne,  where  a  man  says  "  I  will  sell  you  such 
and  such  goods,  and  on  the  terms  of  ready  money," 
there  ia  no  contract  until  the  ready  money  is  pnid. 
It  seems  to  me  the  two  letters  mean  this,  and  that 
is  sil ;  the  defendant  says  "  I  will  sell  you  the  hay 
It  4/.  15s.,  and  you  pay  270/.  down,"  and  the 
plahitiffs  say,    We  buy  it  on  those  terms,"  then 
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that  Is  the  contract  between  them.  It  places  tbo- 
parties  at  once  nnder  a  contract,  and,  as  I  read  it^ 
it  was  Uie  duty  of  the  plaintiffs  to  send  the  cbet^ue 
within  a  reasonable  time,  and  that  is  forthwith. 
They  ought,  therefore,  immediately  to  have  sent  the 
cheque,  and  had  there  been  a  plea  ^at  it  was  not 
sent  within  a  reasonable  time,  or  forthwith,  accord- 
ing to  the  contract,  the  defendant,  npon  such  a 
plea,  might  have  succeeded.  But  there  is  no  such 
plea  here.  There  was  here,  in  my  opinion,  a  con- 
tract  which  involved  the  duty  of  sending  the 
cheque,  which  duty  is  not  actually  performed  by 
the  plaintiffs.  As  I  understand  tiie  proposition  of 
my  brother  Cleaahy,  it  is  that  these  ratters  are  nofe 
quite  ad  idem  with  what  the  defendant  contends  he 
offered  and  the  plaintiffs  accepted.  Bnt  I  do  not 
think  80.  Again,  if  the  agreemenlhad  been  in  con- 
formity with  the  original  proposition,  and  th& 
defendant  had  taken  it,  tber€  would  have  been  a 
good  contract,  because  there  would  have  been  ata 
acceptance,  although  afterwards  revoked.  Then  it 
is  said  the  agreement  is  not  in  oonfonni^  with  tli& 
original  offer.  It  certainly  is  not.  The  agreement 
is  only  to  take  some  of  the  ricks  at  a  price ;  iMt 
does  not  seem  to  alter  the  matter,  as  what  thO' 
defendant  ought  to  have  said  thereupon  was,  "  You 
have  accepted  my  offer,  and  now  you  send  me  an 
agreement  not  in  conformity  with  iL"  Suppose  a 
man  says  to  me,  "  I  will  give  you  a  lease  for  a  whole 
term  in  consideration  of  a  premium  of  50/1,  whidk 
you  must  pay  down,"  and  I  write  to  him  and  say^ 
"  I  accept  the  offer,  and  I  send  yon  a  cheque  for  the 
50/.,  and  also  the  lease,"  and  the  lease  containa 
certain  covenants  that  are  not  usual,  is  he  not 
entitled  to  say,  "  I  object  to  those  covenants"  ?  I 
should  say  yes.  Therefore  in  the  first  place,  in  my 
judgment,  the  tending  of  the  cheque  was  not  a  con- 
dition precedent  to  ttie constituting  acontract ;  and, 
even  supposing  it  were  so,  then,  when  the  plaintiff's 
second  letter  was  sent,  the  defendant  was  bound 
to  object  to  the  new  cdause  in  the  agreement.  It 
seems  to  me,  therefore,  upon  these  two  grounds^ 
more  particniary  apoa  the  first,  that  the  plaintiffa 
are  entitled  to  succeed. 

Martw,  B. — I  am  of  opinion  that  my  brother 
Cleasby'e  view  of  this  case  is  right,  and  that  there 
was  no  contract  between  these  parties.  I  quite 
agree  with  my  Brother  Bramwell  that  there  is  no 
difference  amongst  us  as  to  the  law  upon  this 
matter,  but  only  as  to  how  a  contract  of  this  stfft 
aofibt  to  he  read.  I  tUnk  it  should  be  accordlDE 
to  the  obvious,  natural,  meaning  of  the  words  used^ 
and  it  is  not  because  there  may  be  a  condition  as 
part  of  it,  that  there  should  be  a  different  construc- 
tion put  upon  the  words  of  it  from  that  which  their 
common,  ordinary,  and  natural  meaning  justifies. 
The  only  safe  course  for  a  person  who  professes  to 
make  a  contract  without  answering  a  legal  propo- 
sition, is  simply  to  say,  "  I  accept  this  offer  {*'  and 
if  a  person,  not  a  lawyer,  goes  into  the  matter  and 
makes  statements  he  will  most  likely  defeat  his  own 
object  That  opinion  is  not  the  result  of  what  I 
have  heard  in  tiiis  case,  bnt  of  long  experience  iu 
other  rimilar  cases.  I  have  known  jomxj  cases  fail 
exactly  upon  the  same  groond.  The  offer  is  this  t 
"If  you  like  to  take  these  two  single  ricks  in  the 
fields,  and  tiie  clover  and  sanfoin  in  the  rick  yaid^ 
at  4/.  15s.  per  ton  delivered  at  Wycombe,  yon  can 
have  them."  There  is  no  doubt  upon  that.  Then 
come  the  following  words :  "  Reckoning  tiie  four 
ricks  to  contain,  by  rough  estimation,  sixty  tons,  and 
you  to  give  me  a  cheque  for  270/.  on  account  of  it» 
and  to  have  an  agreement  drawn  up  to  what  we 
agreed  to.**  In  my  opinion  the  plain,  obvious,  and 
natural  meaning  of  the  words,  neither  twisting  them 
in  one  way  or  the  other,  is  this:  '*  I  consider  that  by 
rough  estimation,  as  between  you  and  me,  thes^Jpur 
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ricks  ODDtain  nxty  tons,  snd  the  proposition  is 
to  mU  them  at  26oL"  The  ansver  to  that  proposal 
it, "  We  will  take  the  two  ricks  of  hay  and  the  ricks 
of  clofer  and  aanfoio  (say  about  sixty  tons)  at 
4/.  15«^  to  he  deUrered  at  Wycombe."  That  is  not 
accepting  it  at  all,  hat  proposing  a  different  thing 
altogether  from  the  original  proposal  of  the  defen- 
dant, which  was  that  a  cheque  for  270/.  waa  to  be 
lent  hack  with  the  acceptance  of  the  offer.  As  it 
seems  to  me  the  proposal  was  to  sell  certain  hay, 
taking  it  at  sixty  tons,  and  the  condition  is 
made  that  a  chelae  for  270/.  should  be  sent, 
and  it  was  not  sent.  It  is  said,  and  perhaps  truly 
enough,  that  the  reason  why  it  was  not  sent  was 
that  the  name  of  the  defendant  was  not  written 
plainly  enough,  that  is,  the  letter  says  it  could  not 
be  easily  noderstood.  If  it  be,  as  I  beliere  it  to  be, 
a  portion  of  the  barguo,  that  there  was  to  be  no 
binding  contract  upon  the  defendant,  unless  the 
cheque  was  sent,  that  is  Immaterial.  It  was  not 
sent.  If  it  was  a  condition  precedent,  it  must  be 
done  before  the  contract,  the  thing  itself,  cau  be 
performed.  The  first  two  letters  are  those  of  the 
14th  and  loth,  hnt  then  upon  the  ISth  July  the 
plaintiffs  write  this  letter,  "I  now  enclose  you 
cheque  for  270^  on  acoount  of  yoor  hi^,  and  an 
agreement  for  yon  to  rigo,  and  return  to  me.  I 
should  hare  sent  yon  a  cheque  before,  but  conld  not 
make  eot  your  name  correctly."  &fr.  Codd  argu^ 
that  it  was  essential,  in  order  to  the  completion  of 
this  contract,  that  an  agreement  in  writing  should 
hare  been  drawn  up.  Now  I  am  not  of  that  opinion. 
The  case  which  he  cited  seems  no  doubt  to  establish 
that  it  must,  in  erery  ease,  be  a  question  whether 
that  is  or  not  a  condition  precedent  to  the  matter 
being  concluded.  But  then  there,  is  in  the  present 
case  the  receipt,  or  agreement,  which  is  as  follows. 
[His  Lordship  here  read  the  receipt  contained  in 
the  plaintiff's  letter  of^the  18th  July.]  In  my 
opinion,  howerer,  the  defendant,  in  pcdnt  of  trutli 
and  fact,  nerer  Intended  to  agree  to  the  contract  as 
contained  in  the  first  letter.  There  was,  I  think, 
no  contract  between  these  parUes,  and  I  am  of 
opinion,  therefore,  that  a  nonsuit  ought  to  be  entered, 
and  the  present  rale  acoor^gly  should  be  dis- 
charged. 

Kbllt,  C.  D.— T  am  of  opinion  that  this  rule 
should  he  made  absolute.  The  question  between  the 
parties  is  whether  the  proposal  of  the  defendant, 
contained  in  the  letter  of  the  I4th  July,  is  accepted 
by  the  plaintiffs  in  their  answer  of  the  15tfa,  and  the 
first  objection  which  is  made  arises  upon  certMo 
words  in  Uie  defendant's  letter  of  the  I4th  July. 
That  letter  is  as  follows :  [Reads  it,  and  the 
plidntiff's  answer.]  Now  I  am  of  opinion  that 
that  is  a  clear,  direct,  and  unconditional  acceptance 
of  the  proposal  made  by  the  defendant  in  his  letter 
of  the  14th.  The  question  is  made,  and  indeed 
necessarily  arises  upon  the  meaning  of  this  clause 
in  this  letter,  "  reckoning  the  four  ricks  to  contain 
by  rough  estimation,  sixty  tons."  And  perhaps  I 
may  add  that  to  me  individually,  as  a  difference  of 
opinion  exists  as  to  its  construction,  this  is  am- 
biguous ;  it  may  mean  that  the  four  ricks  are  to  be 
taken  to  contain  sixty  tons.  If  so,  one  would 
naturally  ask  why  are  the  words,  "  by  rough  estima- 
tion," introduced  ?  If  they  are  taken  to  contain  sixty 
tons  there  is  no  rough  estimation  in  the  business. 
"We  agree  that,  whatever  may  be  the  amount,  it  may 
be  taken  to  be  60  tons  ;"  or  it  may  mean  this,  "  we 
reckon  the  four  ricks  to  contain  by  rough  estima- 
tion sixty  tons,"  and  that  is  the  more  literal  con- 
struction of  these  words,  and  I  think  if  we  are 
bound  to  put  a  construction  upon  the  words,  we 
must  put  that  construction  upon  them  which  is 
lost  in  conformity  with  the  langnngc  actually  used  ; 

I  therefore  that  a  man  writing  "reckoning  the 
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four  ricks  to  contain  by  rough  estimation  mx^ 
tons,"  muat  be  held  to  mean,  "  I  reclma  the  foni 
ricks  to  contain  by  rough  estimation  rixtj  tons, 
whaterer  may  be  the  weight."  I  think  that  the 
answer  of  the  plaintiffs,  if  they  meant  that  tbej 
were  to  be  taken  at  sixty  tons  withoat  weight  gr 
measurement  at  all,  or  that  the  defendant  leckooed 
them  to  contain  about  GO  tons,  is  conclusive,  direct, 
and  positive,  and  is  not,  like  the  iatta  of  voposil, 
ambiguous,  but  entirely  plain  and  unamngaoat. 
They  say,  "We  will  take  the  two  rieks.  and  the  two 
other  ricks,  say  about  sixty  tons,  at  4i.      a  too.  w 
perymr  leUtroftha  14<A  intmt."    Now,  we  mnitsot 
construe  letten  between  parties  of  this  descriptios 
on  a  nice  use  of  terms  to  be  found  in  then,  bat  we 
must  take  them  according  to  a  reasonable  snd 
correct  calculation  of  their  real  meaning  in  tbebot 
way  we  can.   I  think  when  we  find  such  a  letur 
containing  three  or  four  tenns  or  conditions  of  ibe 
contract,  and  the  answer  referring  one  by  one  to 
those  terms,  "we  take  the  two  ricks  and  the  two 
others,  say  about  sixty  tons,  at  4£.  ISc,  deUvered  it 
Wycombe,  as  per  your  letter  of  the  I4th  initint,'' 
that  the  reasonable  construction  of  this  aosirer  to 
the  proposal  is  that  the  plaintiffs,  by  this  aura:; 
did  in  iU  language  aooept  the  pn^osal  in  the  tenu 
in  which  it  was  made  ui  the  letter  to  whid  the 
answer  refers ;  and  this  hinguage  is,  "as  pa- jx»r  /elhr 
of  the  Mth  auL"   I  think  that  those  words  goTOs 
the  whole  of  the  antecedent  matter,  and  shov  tbt 
the  writer  really  intended  to  accept  the  proposil  v 
he  says,  "  as  per  your  letter  of  the  i4th  iDtt-"  I 
think  it  must  be  held  to  be  a  complete^  floal,  m 
unconditional  acceptance  of  all  the  anteceM 
matter  there  introduced.   If  tiiat  constnietioD  b 
wrong,  the  fault  must  rest  with  the  persoa  ^ 
writes  a  letter  in  terms  so  ambiguons  that  not  wj 
are  the  judges  unable  to  agree  as  to  what  its  men* 
ing  is,  but  even  of  tiie  five  fearoed  counsel  who  bm 
argued  the  case,  not  one  can  tal»  uponbimadfls 
giTO  a  determined  or  positive  coustmctiw  ■ 
its  language.    Another  objection  is  made,  tint 
the  270i  cheque  was  not  sent.    Now,  the  Uo- 
suage  of  the  letter  upon  that  point  is  this,  lit^ 
proposing  the  sale  <d  the  hay  and  mentiooii 
the  quantity  and  price,  "You  to  give  me  a  diet 
for  270i  on  account  of  it,"  and  that  is  content 
to  be  a  condition  jwecedent,  not  as  to  die  p 
formance  of  the  agreement,  but  a  condition  p 
cedent  to  any  contract  being  made  between  t 
parties.  I  own  that,  but  for  my  high  respect  fort 
learned  brothers  who  have  put  a  different  constni 
tion  upon  the  letter,  I  should  hare  been  iDclin»9 
say,  it  is  qnite  impossible  to  come  to  such  s  conell 
sion  without  totally  disregarding  all  that  thepsrM 
have  said,  or  written,  or  done  in  this  matter.  T 
plaintiffs  say,  in  effect,  "We  agree  to  whit  f 
have  proposed,  according  to  the  terms  of  your  letti 
and  with  regard  to  the  270/.  we  will  sent! 
cheque  for  it,  bat  we  cannot  make  out  your  nad 
but  will  send  it  as  soon  as  you  tell  us  your  wa* 
Is  that  a  condition  ?    Is  it  anything  other  tn 
this,  as  put  by  my  brother  Bramwell,  "  I  pnVj 
to  sell  to  you  a  quantity  of  hay,  which  I  cMiw 
to  weigh  sixty  tons,  at  4/.  15».  a  ton,  and  you  sre 
pay  me  in  ready  money,  and  so  it  will  come  to  sbo 
285/.   You  must  send  me  a  cheque  for  270/.  oo  i 
count"   I  think  there  is  no  doubt  that  when  11 
contract  was  accepted  the  sending  of  the  dieqa^ 
sent,  was  a  part  performance  of  the  contract  i 
no  donbt  a  condition  precedent  to  the  right  of  ' 
plaintiffs  to  put  an  end  to  the  contract,  snd,  ir 
to  maintain  the  action.   And  the  question  ti 
arises  is  not  that  upon  which  no  doubt  can  esj 
whether  it  was  a  part  of  the  contract  that  the  -< 
should  be  sent,  or,  in  other  words,  andsutownti* 
speaking,  whether  the  prW.should  be  paid  fori 
hay  on  the  daBipfe«J^tj|iC)(@igfcei»''  * 
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Qomfitetei  tod  signed.  I  cannot  nnderstand  upon 
what  ground  it  la  an^^ected  that  the  defendant  did 
not  metn  to  part  vith  the  propertr  in  the  hay. 
Itatn  qnite  tinderstand  that  he  did  not  mean  to  part 
with  the  possession  of  it.  It  vonld  be  impossible 
ererto  effect  and  complete  a  contract  in  any  case,  if 
Ibe  set  to  be  done^  independently  of  the  letter  or 
proposal,  in  porsaance  or  part  performance  of  the 
eonMct,  is  to  be  made  a  conditioQ  precedent  to  the 
contract  itself  being  made  and  completed.  With 
mpect  to  the  sending  of  the  270/^  the  plaintiffs  did 
lU  they  coold.  In  tlw  fliat  place,  there  la  no  plea 
npn  the  record  that  they  did  not  send  it ;  but  what 
tb^  did  is  this — they  said,  "  We  agreed  to  yonr  pro- 
)om1  ;  we  purchased  the  hay  at  the  jwice  of  4/.  15*. 
ittn,  or,  in  othra  words,  at  the  price  of  2851.  We 
fiite  agree  to  your  proposal  that  a  cheque  should 
Kttt  for  which  we  would  have  sent,  bat  we 
(suwt  uodersund  TOur  name,"  and  as  soon  as  they 
km  ascertained  what  the  name  was  they  aent  the 
^ne ;  and  it  is  to  be  observed  here  that  no  time  is 
■ntioned.  It  ia  not  "  Bmd  me  a  cheque  by  return 
il  pMt,  or  within  twenty-four  hours  ;"  nothing  of 
ibtkind  is  even  snggested.  The  question  merely 
il,  vbether  all  the  terms  of  contract  have  been 
oapletely  stated  by  the  defeadant^  and  com^etely 
laxfteA  by  the  ^otiffi.  The  dtfeiidant  said, 
I  "Too  are  to  giTe  me  a  cheque  for  270/.  on  acconnt 
I  ad  tbejr  did  giro  him  a  cheque  for  270/.  on  account, 
«d  I  thiok  that  they  did  so  within  a  reasonable 
[ttne.  Then  we  come  to  the  remaining  question, 
I  rtriher,  before  this  contract  was  made,  before  there 
Vm  uy  contract  at  all  between  the  parties,  it  was 
llRHsiiy  that  there  should  be  a  farther  agreement 
I  htiiting,  io  addition  to  the  letters  of  proposal  and 
-Muice.  I  cannot  imagine  upon  what  conceiv- 
■It  pound  such  a  constmction  can  be  put  upon 
|ir«eodant'a  letter  of  the  14th.  But  on  whatever 
I  it  is  put,  nay  opiaion  is  that  by  the  letter  of 
th  Jiuy  the  pwntiffi  aocepted  the  proposal 
ancd  in  the  defendant's  letter  of  (be  11th ;  and 
^ree  that  ft  was  Mrt  of  the  proposal  or 
t  which  the  plaintiffs  aocepted  that  there 
Id  be  an  agreement,  just  as,  in  the  case  of  a  lease, 
t  il  an  informal  and  incomplete  agreement  for  a 
I  ud  the  more  formal  ^reement  is  afterwards 
ucd  and  ezecated  tlw  parties ;  that  is  not 
retpressly  aaaented  to^  but  It  ia  acted  on  by  the 
■tiffs  themselves  jnst  as  they  bad  acted  upon 
tonaer  condition,  not  to  the  making  of  the 
'  et,  but  to  the  performance  of  it  with  respect 
cheque.  What  they  say  is  this,  When  we 
'  fail  name  we  sent  hhn  a  cheque  for  270/L,  and, 
>  ibo  required  that  there  ahonld  be  a  written 
■at  between  ua,  we  inclosed  oae."  But  then 
il  introduced  which  is  not  warranted  by  the 
tiury  agreement.  The  answer  to  that,  as  hat 
■■Imdy  observed,  is  this, "  You  accepted  io  your 
'tirftbeI5th  the  proposal  in  myletterof  the  14th, 
\Vn  aocepted  my  terms,  and  I  do  not  find  in 
^  to  yon,  or  in  yours  to  me,  a  single  word 
•  HiU  wfaidi  yon  now  propose,  namely,  that 
^  to  take  only  that  which  ii  fit  for  market." 
'^though  it  appears  both  parties  were  equally 
'iinder  this  preliminary  agreement  or  contract 
Bctte  some  agreement  that  should  contain  the 
Ui  the  contract,  and  no  other,  that  but  for  the 
fcjjwyessed  by  a  hiaih  authority,  I  should  have 
Portion  in  saying  I  was  clearly,  and  without 
^'ppnach  to  a  doubt,  of  opinion  that  this  pro- 
|*n»  completely  and  positively  accepted  upon 
Mjf^  the  plaintiffs,  and  as  they  have  performed 
T^tions  precedent  they  are  entitled  to  main- 
'Vi  tctioo,  and  the  rule  to  set  aside  the  nonsuit 
'be  made  absolute.  As,  however,  the  court 
difided  in  opinion,  if  the  parties  desire  to 
a  Opinion  of  the  court  of  error,  the  osoal 
laiocb  case  will  be  adopted,  and  my  brother 


Cleasby  will  withdraw  Ms  judgment  and  in  that 
case  the  rule  will  be  made  absolute. 

The  judgmeotof  the  court subsequeatty  was  that 
the  rule  should  be  made  absolute,  udIms  the  defen- 
dant consented  within  a  fortnight  to  a  sMf  ;>roosssii^ 
which  was  erenttially  consented  to,  and  entered 
accwdingly. 

Stet  proiMtuM  tnitred. 

Attorney  for  the  plaintiffs,  Chrke,  IB,  St.  Mary*»< 
square^  Paddington,  W. 

Attorney  for  the  defendant,  Alfred  T.  Cox,  20,  St. 
Swithin's-Iane,  E.a 


HIBZ  PBIirS  (IRBLANB). 

Bepoited  by  Ouvaa  J.  Boau,  Bhi.,  BanlsteMt-ItMr. 

COURT  OF  EXCHEQUER. 
Jtau  29  and  30. 
(Before  Pioot,  G.  B.  and  a  Special  Jmy.) 

MoBPnY  AND  0THEB8  V.  PAI.<i  R£  A,TE. 

Collision  at  sea — ReatonabU  opprdutuion  of^Nfqli- 
ffence — Amending  gammons  ana  plaint  at  lAe  trlaC 

Plaintiffs  on  the  lat  Feb.  18G9  loere,  it  being  then  day- 
light, in  their  yawl,  lohtch  was  at  anchor,  JiiJUng  in 
the  baji  of  Dublin,  when  Me  d^endantt'  tleamer,  on 
board  of  which  there  was  no  Axw-okI  at  the  time,  bore 
down  upon  them.  PlaiiUiffi,  to  save  thenueloee  from 
a  coGision,  jnmped  overboard  into  the  water. 

Said  plaintiffs  then  broui]ht  their  action,  andPigot,  C.B^ 
before  whom  the  trial  wa$  had,  told  the  jipy  that  \f 
the  plaintiff/,  through  a  reosmoMt  t^rehentioa  of 
danger  ensuing  to  them  from  the  negligent  acts  of  the 
defendant,  committed  acts  themtelves,  nanalg,  jumping 
into  the  water,  whereby  th^  suffered  dama^  however 
slight,  that  the  dffenehnta  should  be  liable  in  damages 
for  the  consequences. 

The  summons  and  plaint  in  this  action  contained 
two  counts  for  negligence.  The  first  stated  that 
the  proprietors  of  a  steam  tug  named  William  Bail, 
by  means  of  their  servants  ao  nnskilfolly  and  negli- 
gently managed  the  aald  iteam  tog  in  the  Bay 
Dublin,  that  they  ran  foul  of  and  struck  aguoafe 
a  certain  yawl  boat,  in  which  the  plaintiffs  were  at 
'Sua  time  fishing.  The  second  count  complained 
that,  by  the  negligence  of  the  defendants'  servants 
a  great  and  dangerous  swell  was  produced,  whereby 
the  plidntiffs'  yawl  boat  was  swamped,  and  the 
plaintiffs  thrown  into  the  water.  The  defendant! 
filed  several  defmces,  traversing  the  doing  of  the 
acts  complained  of,  and  traversing  also  their  negli- 
gence, and  that  of  their  servants,  and  alleging  Uiat 
the  accident  was  caused  by  the  plaintiffs*  negli- 
gence, and  a  further  plea  of  contributory  negligence 
on  the  part  of  the  plaintiffs. 

The  facts,  as  elicited  from  the  evidence  adduced 
by  the  plaintiffs  and  the  defendants,  are  shortly 
these:— On  Sunday,  the  2nd  Aug.  18tid,  the  plain- 
tiffs, four  in  number,  with  a  little  child,  hired  a 
yawl,  and  proceeded  in  her  down  the  river  Liffey 
and  anchored  in  the  Bay  of  Dublin  outside  Ihe 
Foolbeg  Lighthouse,  for  the  purpose  of  enjoying  a 
day's  fishing,  as  they  were  accustomed  tu  do  for 
many  years.  The  defendants  were  the  proprietors 
of  a  >team-tug  shi[^  named  the  WiUiam  Hall, 
which  used  to  ^y  between  Dublin  and  Kingstown 
as  a  passenger  boat.  On  the  day  in  question,  the 
pliuntiffs  hi^  not  long  been  moored  at  their  fishing 
ground  when  they  perceived  the  iViHitun  Hali 
turning  the  lighthouse  very  short,  and  a'together 
out  of  what  was  proved  to  be  the  usual  course  for 
steamers,  and  bMring  down  directly,  fjpou)  a  dit-i 
tance  of  about  fifty  or  aixtyiygii^fed'fi?  VSiOdQJPIC 
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The  plaintiffs  stood  up  and  shouted,  and  when 
the  st«aiD-tnK  was  wiuiio  ten  yards  of  their  boat 
three  of  the  men,  who  could  swim,  jatnped  into  the 
water,  believing  that  it  wu  the  only  chance  they 
had  for  saving  their  liTea.  The  steam-tug  passed 
the  yawl-boat, merely  touctungber  without  injuring 
the  remaining  man  and  child,  who  did  not  jump  out. 
The  tng  reversed  her  paddles  and  took  up  the  men 
who  were  strnggUog  in  the  water,  and  having  pro- 
ceeded to  her  destination,  landed  them  ioDut^Q  on 
her  return.  It  was  proved  by  passengers  on  board 
that  there  was  no  look-out  that  day  in  the  bow 
of  the  vessel,  and  the  captain  of  the  steamer  con- 
fessed that  he  turned  the  l^hthoaae  so  short  that 
he  could  have  done  nothing  in  so  short  a  distance 
either  in  directing  the  helm  or  stopping  her,  so  as 
to  avoid  runningdown  the  yawl-boat,  if  the  steamer 
was  directly  pointed  towards  her. 

Ehnngion^  Q.  C.  and  Corrigan,  for  the  defendants, 
asked  lus  Lorishlp  to  nonsnlt  the  plaintiffs,  as  the 
evidence  did  not  sapport  the  summcmB  and  plaint, 
which  alleged  a  coUidon  and  npsetting  into  the 
water,  ud  it  was  proved  that  no  ooUision  took  place. 

Butt,  Q.C.,  O'DriacoU,  and  Bov^^,  for  the 
^aintiffa,  then  asked  to  amend  the  summons  and 
t  so  as  to  moke  it  oonfMmsUe  to  the  state  of 
proved. 

PiooT,  C.  B.  said  that,  on  the  evidence,  he  should 
mnsnit  the  ptalntiffn,  bat  as  he  bought,  on  the 
authority  of  /one>  v.  Bogct,  1  Stark.  198,  the  plain- 
tiffs wwe  entitled  to  recover  daoH^  if,  in  jamtMog 
oat  of  the  yawl-boat,  tbqr  acted  nnderareasooable 
amnhenaianofdaBiger  to  thor  lives,  he  would  ^w 
ne  plaiDtiffs  to  amend  thdr  sommoas  and  plaint. 
He  Uioagbt  there  was  ample  proof  of  negligence  on 
the  part  of  the  defendants  in  not  having  a  look-out 
at  the  bow  of  ttie  vessel,  and,  according  to  the 
captain's  confession,  in  managing  the  v^el,  and 
potting  her  in  such  a  position  Uiat  he  ooold  not 
avcdd  the  conteqoenoes  of  bis  own  act  The  plaintiffs 
were  entitled  to  be  moored  Ashing  on  the  nigfa  seas 
in  the  ordinary  course  of  a  steamer,  and  the  steamer 
should,  in  such  a  case,  alter  ber  eonree,  if  it  be 
not  attended  with  risk  and  danger  to  bmelf.  The 
steamer  woe  wiUiin  a  few  yards  of  the  yawl-boat 
when  the  flsbemen saw  her;  anditwasftirtbejary 
to  say  if,  taking  hmem  aatmre  as  It  ordinarily  is, 
the  occupants  of  the  boat  had  not  acted  under  a 
reesonabte  fear  and  apfmhennon  of  danger  from 
tiie  aiipToodiiag  stoaaa-ti^  when  they  jumped  into 
thewatar. 

The  ioiy,  hovereTf  mdi  to  the  smprise  of  his 
Lordship,  foand  for  the  defendants. 


ISIection  VctUUma. 

Baportcd  ]v  r.  0.  OarMF.  Esq..  Bntnfeir>at-Lmr. 

STAETOBD  BOROUGH  ELECTION. 

7W>(%,  Mag  13. 

(Befcn  Blaoxbdbv,  J.) 

Charitit* — Charilabte  gifit  may  be  hrihety-^liitimkla- 
tion  bjf  vigikoKt  committee — Troadury  hy  agent — 
Aett  not  afftcHng  tkt  sbetim—  OomU. 

A  maiv  wot  it  the  k/AU  of  mtHag  damn  to  ku  agaa 
amtmoBy  a  mm  of  2IH)/.  to  6e  dxMtf^mUd  in  CkrittmoM 
gifts.  He  gm*  no  directioiu  at  to  koto  it  Jumld  be 
espmAd,  md  made  no  tnqiariee  t 

Mdd,  that  the  giving  of  Ckrittmm  gi/U  tcae  not  a 
matter  to  avoia  the  sActurn,  vnkea  it  wat  sAowa  that 
the  gifts  diipensed  bg  a  mpoiu^  e^nt  had  tt^bir 
eneed  votes. 


WAere  there  issomeevidemxof  i»timdation,ineoimder' 
itig  wUether  the  freedom  of  electMM  hat  been  to  inttr- 
fared  with  as  ta  aff'ect  iu  oaliditg,  the  extent  of  lie 
m^n^  obtained  ^  the  tioing  memien  mnU  be  e» 

A  member  is  respmnibU  for  At  at*  of  in  agatdm 
eontrwrg  to  MStnatfuil^  bed  if  the  agnt  tteuhermtlf 
or  traitonmJg  agrees  with  the  other  side,  ihen  i  f  ke 
does  a  corrupt  act  it  mould  not  vacate  tie  teat 
nnkss  it  is  proved  that  the  compt  act  was  tti  Ike 
espedai  reqnest  of  the  member  himself  or  thai  some 
nntainled  and  amihorised  agent  of  the  member  irtelei 
the  act  to  bedone. 

But  the  scat  would  be  affecud  if  a  man  being  an  agat 
is  tricked  bg  the  other  pariv  into  committing  a  eampt 
act,  he  himself  honesOg  still  inleading  to  act  as  agoL 

It  was  Juam  that  aommittees  were  formoi,  hamag  fl 
their  heads  paid  agents  for  the  pnrpoee  of  getiiiig  At 
men  together,  to  that  th^  Mte&l  be  eorn^ted  at  en/ 
moment  at  whieh  it  might  become  noeteearg.  It  am 
not  proved  that  '-the  tip"  to  ooU  was  meen,bstil 
toot  proved  that  teoeral  of  the  voters  so  eoUected  togs- 
ther  did  not  vou  for  the  other  eide.  Farthar,  tkt 
names  ofmang  voter*  ware  wriUsa  on  agtetaptaa 
oard,  and  it  was 

Beld,  ffiat  the  procee^ngs  of  these  organltatiant  ani^ 
the  agents  amonnted  to  bribery. 

An  agent  of  the  sitting  member  organised  a  sigdaa 
committee  Jor  the  purpose  of  deteetiag  bribtry  en  lit 
other  eide,  and  in  a  pvhSe  speech  exhmied  his  andiaa 
not  to  aUow  their  voters  to  mta.  Has  adaee  we 
followed  on  thefoBowing  tbm: 

Bdd,  intimidatiem  fir  whkk  Oa  Msmisr  was  laf^ 

eihle. 

Semhle,  it  is  iSmat  to  emphy  a  mmber  of  pertwl* 
actively  search  for  eornipt  praetieee  on  the  ^Mrfw 
opponents,  and  if  they  ass  viobice  I'a  se  dmng  it  m 
amount  to  intimidation. 

Here  iauy  erees  petitions,  andeaAeide  kamngfi^ 

inpartaadsaoeeododinpart: 

Held,  tSua  deg  thotdd  hear  their  own  costs. 

At  the  last  election  for  Stafford  borongb  that 
were  three  candidates,  Mr.  Foehin,  aod  1^ 
Ohawner  in  one  iatmsl^  and  Oal.  BleHer^ 
another.  The  first  and  the  hut  wsre  clfeM> 
Petitions  were  presented  on  both  allies,  and  m. 
Ohawner  claimed  the  seat  on  a  acratioy,  bat  Mt 
Pochin  having  been  unseated  for  intimidatifln  by 
his  Intents,  Mr.  Chawner  as  hU  coUeagoe  was  is- 
eligible  as  a  candidate^  and  Mieiefore  tt»  warnKf 
was  not  gone  into. 

In  the  petition,  (Pawner  r.  3f«0er,  Fitsjomm 
St^en,  Q.  C,  and  the  Hm.  CSiandoe  Leit^  s^ 
ported  it,  and 

Oimad,  Q.  C.  and  Mbtttran  wen  <or  the  n- 

qsondent. 

Ballantute,  ScajL  and  F.  W.  Wheeler  appeaiedfol 

Mr.  Fochta. 

Blackbusk,  J.  commenced  by  referring  to  tlH 
cotmption  wldch  had  prevailed  at  previous  ele^ 
tioDS.  l3x  dcnng  so,  bis  Lordship  saidr'Then:  U 
one  thing  farther  I  wish  to  observe  apon  witt 
regard  to  former  elections.  It  appears  that  <i'"|"i 
the  period  since  1865  (I  have  not  inquired  whetnel 
it  was  before  that),  each  sitting  member  hu 
in  the  habit  of  distributing  in  the  borou^/i 
Christmas  what  are  called  "  charities  **  and  "  CbnK 
mas  gifts."  Col.  BfeUer'ft  account  Is  that  be  w 
habitually  at  Christmas  sent  down  a  cheque  la 
260L  It  is  to  be  observed,  that  he  sent  do'n  t&s 
sum  to  his  agent  Mr.  Vetaie,  withoi|t)any  direcuon 
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at  all,  and  without  looking  after  bov  ha  spent  ft, 
anj  withoat  toy  intiuhy  as  to  what  waa  done  with 
it.  CoL  Meller  tella  tia  that  it  was  done  noder  the 
impreadon  that  it  was  to  be  distributed  in  charity 

Snally  among  fiieodB  md  foes.   I  dare  say  Col 
eller  wa«  good  enoagh  to  thiak  so  at  the  time.  I 
do  not  think,  after  what  he  has  heard  now,  hs  will 
entertain  that  opinion  any  longer.   That  was  the 
course  taken  then.   Then  it  appears  that  Mr.  Bass, 
the  sitting  member,  did  not,  according  to  Mr. 
Brvo^'s  account,  send  down  a  particular  sum; 
bat  Mx.  Sroagh  spent  what  sum  he  pleased  in 
charity,  without  any  directions  from  Mr.  Bass,  and 
without  any  inquiry  from  Mr.  Bass  as  to  what  were 
the  amounts ;  and  If  r.  Brough  had  the  amounts  dis- 
bursed in  charity  repaid  to  him.   It  appears  that  be 
sjient  habitually  300/.  a  year  at  Christmas  in  chari- 
ties and  at  Christmas  1867,  when  it  was  well  known 
that  there  would  be  soon  an  election  comiog  on,  the 
ram  whidi  was  distribnted  swelled  up  to  720^ 
Now,  I  do  not  for  a  moment  mean  to  say  that  there 
may  not  be  very  many  muoiflcent  charities  distri- 
buted to  that  amount,  and  more,  liy  many  people ; 
but  when  I  find  that  charities  are  distributed  in  a 
borovs^  by  those  who  are  seeking  to  contest  it  as 
candidates,  and  are  distributed  without  check  by 
ibe  dection  ^ent  vi  the  boron^,  I  am  not  chari- 
table enough  to  draw  any  oth^  conclusion  than 
that  they  do  it  with  the  intention  of  giving  the 
voters  money,  in  the  hope  and  expectation  that  it 
will  influeuLj  the  future  election.   And  there  is  the 
fnrtiier  very  great  danger  attending  it,  that  the 
knowledge  that  th^y  have  been  doiag  so  will  cause 
men  at  ue  future  elections  to  give  tbdr  votes  in 
ttw  expectation  and  hope  that  they  will  hereafter 
reasTe  payment.   When  that  is  brought  home  to 
aoyperson,  1  think  it  would  undoubtedly  mean  cor- 
ruption.  In  the  present  case,  I  have  hesitated  and 
paused  about  it  in  this  way.    With  regard  to 
uur^^lt  practices,  whether  they  be  brib^y,  at 
iriiether  tbciy  be  intimidation,  I  take  it  that  there 
is  this  important  distinction  to  be  msde.  By  the 
statutes,  and  by  the  usages  of  Parliament  before 
them,  where  any  candidate  is  by  his  sgent,  or  by 
faimself,  guilty  of  any  corrupt  practice,  the  seat 
must  be^  vacated,  and  the  member  is  incapable  of 
atttmg  again  daring  tiiat  Parliament;  but  it  is 
zeqalred  that  it  should  be  shown  to  be  brought 
home  to  the  agent.  Any  corrupt  practice,  whether 
bribery,  intimidation,  or  treating,  brought  home  to 
the  agent,  will  vacate  the  election.   But  there  is 
anotiieT  principle  which  I  apprehend,  though  it  has 
been  very  little  acted  upon,  still  exists  in  Farlia- 
mentaiy  law,  and  it  is  in  itself  good  sense,  and  I 
think  will  probably  be  acted  upon  whenever  it  is 
retnured,  that  is,  that  ^though  it  does  not  appear 
to  nave  been  done  by  any  agent,  yet,  if  there  has 
been  general  corruption,  something  that  makes  the 
itection  no  longer  a  fair  and  free  one,  either  general 
onmption  preventing  the  election  representing  what 
it  ought  to  represent,  namely,  the  feelings  of  the 
constituent^,  or  general  intimidation,  so  that  you 
may  say  it  is  evident  that  the  election  was  not  a 
free  cme:  in  that  case,  although  it  is  not  brought 
home  to  the  agent,  the  election  would  not  be  good 
by  the  common  law  of  Parliament.   It  must  be 
very  difficolt  in  such  a  case  to  prove,  and  very  dif- 
ficult to  be  able  to  say  whether  or  not  a  case  is  of 
sufficient  magnitude  to  amount  to  that.   I  have 
heritated  and  paused  before  coming  to  a  dedsion  on 
the  question  i»  the  Christmas  gifts  after  the  last 
election ;  it  is  not  brought  home  to  any  particular 
voter,  any  man  who  at  the  election  has  voted  for 
CoL  Meller  upon  the  ground  of  his  having  received 
a   payment  after  the  election,  so  as  to  bring 
it  distinctly  under  the  Corrupt  Practices  Act. 
As  Mr.  Bass  li  not  himself  a  candidate,  I 
cunot  inqniie  farther  into  that;  and  though 


there  was  a  point  which  passed  through  my  mind  as 
to  whether  any  previous  corruption  upon  the  part 
of  Mr.  Brough  might  not  affect  any  person  who 
adopted  him  as  his  agent,  I  think  that  could  hardly 
be  sustained,  unless  it  was  made  out  more  specifi- 
caliy  that  there  were  particular  votes  Influenced  by 
it.  I  do  not  see  that  I  can  treat  the  giving  of 
Cbristmaa  gifts  as  a  matter  to  avoid  the  election  at 
present.  The  other  view  I  took  was,  could  there  be 
such  extensive  corruption  as  would  avoid  the  elec- 
tion ?  I  am  not  quite  sure  whether  that  is  a  matter 
that  has  ever  been  acted  upon;  and  though  it  passed 
throagh  my  mind,  and  I  taought  about  it,  I  think  I 
could  not  go  to  that  extent.  I  therefore  think  I 
must  proceed  to  consider  what  it  was  that  happened 
at  this  election,  and  then  to  see  what  has  been 
proved.  I  may  remark,  since  I  am  now  talking 
about  what  will  generally  avoid  an  election,  that 
tile  same  thing  applies  to  intimidation.  TiuxB  is  no 
doubt  at  all,  uia  common  sense  would  have  no 
doubt  about  it  as  being  the  only  true  view  of  the 
terms  of  the  Act  of  Parliament.  Amongst  other 
corrupt  practices  mentioned  is  this :  "  Every  person 
who  shall  directiy  or  indirectiy,  by  himself,  or  by 
any  other  person  on  his  behalf,  make  use  of,  or 
threaten  to  make  use  o^  any  force,  violence,  or 
restraint,  or  inSict  or  threaten  the  iafliction  by  him- 
self, or  by  or  through  any  other  person,  of  any 
injuiy,  damage,  harm,  or  loss,  or  in  any  other  man- 
ner practise  intimidation  upon  or  against  any  person 
in  order  to  induce  or  compel  such  person  to  vote,  or 
refrain  from  voting,  or  on  account  of  such  person 
having  voted,  or  rebained  from  votiog  at  any  elec- 
tion, shall  be  deemed  to  have  committed  the  offence 
of  undue  inflaenoe."  I  think  the  reading  of  those 
words  requires  no  explanation.  It  is  obvious  that 
when  a  mob  has  possession  of  a  town,  and  beats 
those  who  come  to  the  polling  booth,  or  otherwise 
intimidates  them,  that  is  ^nly  exercising  intimi- 
dation,  and  is  undue  influence^  and  in  my  oj^ion  it 
is  the  very  worst  kind  of  undue  Influence.  It  la 
very  bad  for  a  master  to  threaten  and  dismiss  hia 
men :  it  is  very  bad  in  a  taodlmrd  to  eject  his  tenant. 
All  these  are  very  bad,  improper  acts,  but  they  are 
justifiable  acts  if  it  were  not  for  the  effect  they 
would  produce  upon  the  freedom  of  election, 
because  they  have  a  right  to  do  so  If  it  were  not 
done  to  interfere  with  the  freedom  of  election.  But 
to  riot,  and  to  beat  people^  and  disturb  the  peace  at 
the  town  is  worse.  It  is  a  crime  in  itself,  and  is 
committed  for  tiko  purpose  of  producii^  an  undue 
effect  upon  the  election.  This  is  a  thing  tliat  is 
very  likely  to  happen  without  the  members  or 
the  agents  being  guilty  of  it.  Where  this  hap- 
pens to  such  an  extent  as  not  to  let  the 
election  be  free,  though  not  traced  to  tbe  agent, 
it  will  make  the  election  void;  but  whether 
it  has  happened  to  such  an  extent  as  to  make  the 
election  not  free,  is  a  question  requiring  very  great 
consideration;  the  judge  must  exercise  his  own 
common  sense,  and  say  whether  be  thinks  it  is  lO 
great  an  intimidation  as  would  prevent  its  being  a 
free  election ;  and  that,  as  in  every  other  thing  in 
which  discretion  is  to  be  exercised,  one  cannot 
always  feel  sure  that  one  is  right,  and  it  is  tolerably 
certain  that  wherever  a  man  decides  upon  his  dis- 
cretion, there  will  be  plenty  of  people  who  will  ssy 
that  he  is  wrong.  In  my  own  experience,  it  seldom 
happens  when  I  have  to  decide  a  matter  by  discre- 
tion, that  I  do  not  myself  feel  vary  s^ous  doubts, 
whi^ever  way  I  dedde,  whether  I  am  right  or  not 
I  frequeatiy  Iwsitate,  and  come  to  the  best  con- 
clusion I  can,  and  act  upon  it,  and  I  feel  grest 
doubts  frequently  in  such  matters  whether  I  am 
right  or  not.  In  the  present  case  I  come  to  the 
conclusion  that  I  do  not  think  the  evidence  given  of 
rioting  and  intimidation  was  sufficieot^to  avoid  ^e 
election  upon  that  groundyigJ[zlB4l^Uw@0^f@ 
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diatiactioa  which  Mr.  GifFard  pointed  out.  While 
T  say  that  I  think  it  was  not  aufficlent  to  avoid 
the  election,  I  assent  to  the  observation  be  made, 
that  in  considering  whether  an  election  was  free 
or  not,  it  would  be  necessary  to  see  what  is  the 
positive  majority ;  and  if  we  had  entered  into  a 
scrutiny  here,  and  it  hutpeoed  that  Hr.  Chawner 
bad  succeeded  Id  e«tabliahing  that  he  had  a 
majority  of  one  or  two  rotes,  or  a  very  small 
majority  of  that  sort,  over  Cui.  Meller,  then  no 
doubt  the  intimidation  which  would  not  faave  been 
enough  to  upset  the  election  of  Mr.  Fochin,  who 
was  retomed  with  a  majority  of  eighty,  might  well 
hare  affected  the  election;  whether  it  would  he 
encngh  for  that,  would  be  a  question  to  be  con- 
sidered afterwards.  If  it  were  so  proved  that  in  the 
inajorit][  of  good  votes  rectived,  Mr.  Chawner  was 
in  a  majority,  bat  a  very  small  one,  that  would  be 
a  questioD  that  would  arise  hereafter.  But  then  it 
is  equally  clear  that  whenever  intimidatiou  is 
bronght  home  to  the  agent  it  would  upset  the 
decUon,  however  slight  the  intimidatiou  might  be, 
provided  it  be  intimidation. 

Evidence  had  been  given  that  committees  were 
formed  for  collecting  and  holding  the  voters 
together.  On  this  his  Lordship  said ;  —  I 
cannot  help  feeling  that  where  there  are  com- 
mittees of  the  sort,  formed  in  this  way,  where 
a  paid  agent  is  put  at  the  head  of  the  committee, 
to  get  the  men  together  in  that  way,  and  where 
at  a  meeting  he  has  always  a  body  of  committee- 
men round  him,  and  a  chairman  of  the  com- 
mittee at  the  head,  it  seems  to  be  exactly  the  sort 
of  machineT;{r  and  onaoisation  which  anyone  would 
devise  who  intended  to  have  the  ready  means  of 
corruption  at  hand  if  at  any  time  It  should  be 
thought  derirable  that  there  should  be  corruption 
pracueed.  It  may  easily  be  imagined  that  the 
scheme  of  a  man  in  conducting  electioneering 
matters  may  be  of  this  kind  :  We  are  not  going  to 
bribe  yet,  but  I  will  so  arrange  matters  and  have 
such  an  organisation}  that  if  at  any  moment  it 
become  desirable  to  do  it  it  may  be  done ;  1  will 
arrange  an  organisation  by  which  I  may  do  it  at  a 
moment's  notice.  Such  an  organisation  as  this 
would  consist  of  getting  paid  agents,  to  whom  yon 
could  give  the  word  at  the  time,  and  who  could  be 
trusted  for  that  purpose,  and  putting  each  of  them 
in  communication  with  the  more  corrupt  and 
corruptible  voters,  and  being  in  readiness  (as  the 
phrase  faas  been  used  more  than  once  here)  "  to  give 
the  tip "  that  so  much  would  be  paid  to  them.  I 
acknowledge  I  think  that  was  the  intention  of 
that  organisation  as  it  seems  to  me ;  and  accord- 
ingly a  great  part  of  the  evidence  which  has  been 
given  by  the  peo^  themselves  tends  to  point  to  the 
fact  that  that  was  what  was  expected.  It  is  very 
true  that  many  of  those  who  came  and  gave 
evidence  were  voters  who  having  been  upon  the 
committees  no  doubt  professed  that  they  would 
vote  for  Col.  Meller ;  with  probably  an  understand- 
ing expressed  or  implied  to  this  effect;  if  Col. 
Meller's  agents  will  tell  us  we  arc  to  be  the  better 
for  it  heresfter  we  will  vote  for  him  ;  and  there  is 
no  doubt  that  many  of  these  did  vote  for  Pochln 
and  Chawner  afterwards ;  but  when  one  looks  at 
the  evidence  they  gave,  the  whole  effect  of  it  seems 
to  show  that  they  assembled  together  in  just  such 
bodies  as  I  have  mentioned.  In  tim  Unicorn  ciise 
the  witnesses  may  have  meant  to  say  simply  that 
they  had  entered  into  that  committee  in  order  that 
they  might  be  in  the  way  to  get  any  bribe  which 
would  afterwards  be  offered.  Wheth«r  they  went 
there  with  ihe  pre-determination,  being  really 
adverse  to  Col.  Meller  and  friendly  to  Fochin  and 
Chawner,  to  take  any  bribe  which  was  offered  and 
then  to  tell  about  it,  or  whether  they  went  there 
with  the  determination  of  doing  the  double  treachery, 


of  getting  any  bribe  th^  could  get  andeamliii!  what 
they  could  afterwards,  I  cannot  say.  But  this  sp- 
pears  plain  that  at  the  Unicom  n  witness  called  to- 
day  says  they  did  demand  to  he  pud ;  that  it  vas 
to  be  "No  tip,  no  vote;"  and  that  Mfichin,  the 
diairman  at  the  Unicom,  one  of  the  paid  agenU, 
was  endeavouring  to  get  them  the  promise  ftf  this 
tip^  as  it  was  called,  which  a  witness  who  wu  called 
to-day  says  he  positively  refused  to  give  t<st  two  . 
very  good  reasons ;  one  that  he  did  not  wish  to  go 
to  gaol  himself,  and  the  other,  that  he  hsd  no 
authority  to  do  it.   That  leads  me  to  the  concluiion 
tiiat  there  was  such  matter  of  fact  at  the  Unicorn  st 
least;  hut  I  must  observe  thi^  that  if  the  evidence 
was  to  the  effect  that  MacMo,  though  lie  was  then  s 
paid  agent  of  CoL  Meller,  was  at  that  time  planning 
to  betray  Col.  Meller,  that  it  was  what  is  called  i 
plant,  then  I  do  not  think  that  MacUn  could  so; 
longer  be  considered  an  agent  of  Col.  Meller,  ta 
that  bis  acts  would  vacate  the  election.   I  wish  to 
point  out  the  distinctim  which  I  make,  that  ac- 
cording as  the  law  standi  at  present,  if  a  roembr 
employs  an  agent  and  that  agent  contrary  to  bii  - 
wish,  and  contrary  to  hfs  directions,  commits  i 
corrupt  act,  the  sitting  member  is  responsible  for  It; 
but  where  he  employs  an  agent,  and  the  ageiic 
treacherously  or  traitorously  agrees  with  the  othn 
side,  then  if  he  does  a  corrupt  act  it  would  oot  ■ 
vacate  the  seat  unless  it  is  proved  that  the  cormpt 
act  was  at  the  especial  request  of  the  member  tum- 
self  or  some  untainted  and  authorised  agent  of  the 
member  who  directed  the  act  to  be  done.   The  dii- 
tinction  is  pretty  obvious,  and  I  mention  it  to  avo^ 
any  difficulty  or  doubt  tiiat  there  might  be  hen- 
after,  from  its  being  supposed  that  I  have  said  ai?* 
thing  more  than  I  do  say ;  I  say  if  Machin  was  a 
treacherous  agent  he  loses  the  power  of  upsetting 
tiie  seat  by  reason  of  his  unauthorised  acts  of  cor- 
ruption ;  it  would  require  actual  proof  of  authority 
in  order  to  make  it  so.   It  is  a  very  different  affair 
if  a  man  being  an  agent  has  been  tricked  by  Uw 
otiier  party  into  committing  a  cormpt  act,  he  him- 
self houesdy  still  Intending  to  act  as  an  agent  As 
to  the  particular  case  of  the  Unicom,  it  seems  to 
me  that  what  took  place  there  shows  that  they  were 
quite  prepared  to  do  what  I  hare  already  stated  that 
I  believe  the  organisation  was  intended  to  do.  They 
were  quite  prepared,  upon  receiving  notice  that  a 
particular  sum  would  be  given  then  or  hereafter, 
to  act  upon  it  and  ^ve  their  votes  corruptly ;  bat 
I  think  it  Is  very  doubtful  whether  Machin  was 
not  in  treacherous  collusion  with  the  other  side,  and 
it  seems  pretty  plain  from  the  fact  of  what  took 
place  that  the  notice  or  tip  was  not  given,  and  thst 
the  men  who  were  at  the  Unicom  did  go  and  vot« 
for  Fochin  and  Chawner  just  because  they  were  not 
satisfied  that  anything  was  going  to  be  given ;  I 
feel  no  doubt,  therefore,  that  .as  tar  as  that  part  of 
the  case  was  concerned,  they  were  not  satisfied  that 
anything  was  going  to  be  given  to  them,  and  that 
the  notice  that  there  would  be  payment  made  wss 
not  made  to  that  party,  at  any  rate.   Then  we  come 
to  another  case  upon  which  we  have  had  evidence 
to-day ;  that  is,  the  committee  at  the  Fountain,  at 
which  Arrowsmith  presided.   There  we  find  exactly 
the  same  thing ;  Arrowsmith  is  one  of  the  paid 
agents ;  and  my  impression  is,  upon  the  whole,  that 
these  people  were  all  there  ready  to  corrupt,  but 
that  it  was  not  intended  that  they  should  cormpt ; 
that  they  had  no  instmctions  to  corrupt,  and  that 
Arrowsmith  volunteered  and  went  beyond  his  di- 
rections ;  but  it  would  equally  upset  tlie  Section  a* 
if  he  had  done  it  with  instructions.    I  have  tiled 
in  vain  to  imagine  to  myself  any  reason  why  Arrow- 
smith  should  write  the  names  of  these  men,  and 
why  they  should  be  anxious  to  have  their  names 
written  upon  the  cards  as  a  kind  of  voucher,  not 
only  that  they  had  voted,  bat  that         had  been 
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mmben  of  AiTow«mith*t  dab  at  th»  Foiintain, 
Then  theT  did  rote,  except  vtut  the  vkneues  said, 
namely,  that  it  wa«  done  in  order  that  tbejr  might 
be  the  better  for  it  hereafter,  when,  if  there  wu 
■njlhtng  gtong  npon  the  put  of  Colood  Keller, 
a«7  were  to  be  paid  it ;  and  that  Amnrnnith 
mote  the  namee  ai  part  of  his  promise  that  tt  should 
be  Kk   I  can  therefore  come  to  no  other  oonclusion 
than  that  it  was  an  act  of  corruption  quite  snfflcient 
to  upset,  the  electioQ  on  the  part  of  Colonel  Heller, 
and  I  most  act  upon  it,  Hy  impreesion  is,  of  coarse, 
that  thosgh  tbne  vas  every  preparation  for  oat- 
mption,  it  did  not  come  to  aqj  actual  oorruption, 
notice  being  giren.  Therefore,  AsDOrdine  to  the 
erideooe,  upon  the  vhole,  the  xeenlt  is  uat  upon 
this  part  of  the  case,  as  far  ai  it  goes,  I  do  not 
tttink  I  can  say  tlMit  there  is  reasonable  sround  for 
bettering  that  ocnrnpt  practices  extenuvely  pre* 
Tsiled  at  the  last  ^tion.  It  is  the  last  election 
only  that  I  speak  of :  if  the  Aot  of  ParUa* 
msnt  had  extended  to  the  two  pnvfaHU  electtons 
I  should   not  hdve   had   the  lU^teet  hesi- 
tstion    in     giving    my    t^teioh    upon  them. 
rHxring  considned  the  alleged  bribery,  wUdi  he 
held  not  to  be  jnoved,  his  Lordship  went  on :]  Bnt 
An  It  upewB  that  Mr.  Follows,  who  was  an  agent 
ol  Mr.  Inichin  and  Mr.  Chawner,  on  the  night  of 
As  aominaUon  did  proceed  to  oiganise  what  they 
*Cfe  ^eased  to  call  a  rlgUanoe  oommittee.  As 
tsr  as  I  could  nndarstand  Mr.  FoUbws's  account  of 
it|  what  was  intended  was  that  there  shonid  be 
ssren  men  named  who  were  to  he  a  Tigilance 
Committee,  and  that  he  was  to  get  some  thirty  or 
brty  people  noa-dectns,  who  were  to  go  about 
tbe  town,  aad  in  some  way  or  other  discover  cor- 
nnt  prat^oeft  oa  the  other  side ;  in  fact,  however, 
as  I  ondeiatAnd  it,  something  ooourred  wUdi  took 
ttH  nomination'  of  these  people  <nit  of  his  hands, 
nditwasbynomeras  the  peo^  wlmn  he  named 
doDs^  bnt  a  very  coDsiderable  nnmher  of  others, 
ite  mnt  about  that  nighL   Kow,  I  must  mention, 
in  besting  upon  tbe  question  of  intimidatioo,  what 
foUowi:  I  cannot  mysdf  see  how  any  la^  body 
coald  be  legitimately  or  propeiiy  emplo^d  in  a 
■Mttsr  of  that  sort ;  I  can  understand  that  when 
Ton  have  reason  to'believe  there  are  commit  {vac- 
tioes  g(dng  oa  upon  a  particular  sld^  that,  in  order 
to  discover  where  they  are  going  on,  you  may  con- 
^  a  ringle  sooQt  or  spy  to  aot  as  a  detective  to 
lUM  It  out ;  but  tbe  esseooe  of  his  flnding  it  out 
WMt  be  that  he  is  to  go  quietly  and  without 
fjfalng  them.    I  cannot  imagine  how  you  can 
Mgimately  employ  a  numhor  of  pmons  for  any 
■Minirpose.    It  seems  to  me  tiie  only  thing  you 
onla  expect,  if  yon  sent  a  number  of  persons 
KKtnd,  woobi  be  that  duj  would  commit  violmoe 
ud  intimidation ;  and,  accordingly,  so  it  happened. 
Ho  iotHier  did  the  men  go  to  the  different  houses 
you  And  that  the  windows  were  broken  there 
mob,  and  that  there  was  Intimidation. 
»en  during  the  night  it  appears  that  tbe  same 
people  kept  going  abont^  and  they  wero  allowed  to 
c<XM  hi  to  make  their  repnrts  and  to  drink.  And 
cntahily  refieehii^  them  with  drink  under  those 
catnnuUQcefl  would  very  considerably  increase  the 
pw^ity  of  violence  the  next  day.  The  first  thing 
tost  hupened  the  next  day  was,  as  one  witness  who 
WM  called,  the  foreman  to  some  stationer,  describes, 
»ftt  going  early  in  tlie  morning,  at  half-pastseven,  to 
*^  *ork,  carrying  some  documents  belonging  to 
^'^Je.  a  number  of  men  surrounded  and  seized 
U  him,  and  insisted  upon  it  that  he  was 
*^">g.  took  his  papers  away  from  him,  satisfied 
yntlves  that  they  were  not  bribecr  papers,  gave 
Wbsektobhn  and  then  dismissed  htm,  telling* 
Uiii  that  if  he  dared  vote  for  Colonel  MeUer  they 
7">Uta«akhiBncek;  and  ha  says  this  prodnoed 
cfftct  of  tcCTifying  him  and  making  him  not 
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come  to  vote  afterwards.  Whether,  he  did  or  not 
would  depend  upon  whether  he  was  Very  uixioas 
to  oome  and  vote  for  Colonel  Meller,  or  whether  he 
was  a  bold  man  or  not ;  but  this  much  is  (dain,  that 
this  is  just  the  sort  <tf  thing  you  would  expect  a 
vigilanee  committee  sent  abont  in  this  way  to  do. 
I  do  not  say  that  the  mere  employing  of  a  vigilanoe 
committee  of  thatsOTt  would  be  coacluBire  evideno» 
that  intimidation  was  intended,  but  it  would  very 
likely  be  the  means  of  producing  it.   When,  very 
shortly  after  they  were  appointed,  there  was  found 
to  be  violence  used,  all  who  employed  such  people 
were  certsinly  bound  to  take  care  that  they  did 
nothing  to  encotvage  vidence  afterwards.  Then 
during  the  course  of  the  day  there  appears  to  have 
been  a  good  deal  of  violea.ce,  and  various  people 
were  struck  and  beaten.    Now,  we  come  to  the 
question,  "  Is  there  sufficieat  ground,  besides  what 
I  pointed  out  in  the  employment .  of  this  vigilance 
committee,  lor  saying  that  this  intimidaUon,  as  to 
whidi  I  have  already  expressed  my  oj^lon  that  ife 
was  not  sidkfettt  to  avdd  tbe  electitHi  upon  the 
ground  of  general  intimidation,  was  ezerdaed  by 
any  of  the  agents  of  Mr.  Fochin  and  Mr.  Chawner  ?" 
The  matters  upoa  which  that  turns  are  what  Mr. 
F(^ows  did,  and  what  Mr.  Broogh  did.   As  far  as 
Mr,  Follows  is  concerned,  it  spp^vs  plainly  enough 
that  he  having  taken  tbe  notion  into  his  head  that 
thisre  had  been  bribery  to  some  of  these  seven  men 
at.  the  Shoulder  of  Mutton  [evidence  had  been 
given  of  thta],  and  which  afforded  strong  ground 
for  suspecting  some  one  had  Imbed-  them,  came  to 
the  conclusion  immediatefar  that  he  was  therefwe 
justified  in  rustling  after  Mr.  Lea  and  Mr.  Brook- 
field,  andprerenting  them  continuing  their  canvssi 
at  all.  Whether  he  did  this  deliberately,  upon  the 
notion  that  now  had  come  the.  time  when  tb.'y  were 
in  a  majority,  and  therefore  to  stcqi  the  poll  would 
be  a  good  tUng,  or  whether  it  was  03ly  in  bis  ex- 
citement at  the  time^  he  nndoubledly  did  take  a 
course  more  calculated  to  Increase  any  violence 
going  on  than  otherwise.   He  knew  what  sort  of 
violence  was  likely  to  happen.   He  had  witnessed 
the  day  before  when,  in  mnch  less  excitement, 
there  bad  been   an  attack  upon  Mr.  Vincent. 
Nothing  could  justify  the  kopcking  him  off  hia 
horse.   He  had  witnessed  that,  add  knew  perfectly 
well  what  was  likely  to  happen.    Then  we  have  a 
statement  of  the  speech  he  is  said  to  have  made 
from  the  cannon,  and  the  exhortation  in  terms  not 
to  aUow  Meller's  people  to  vote.   If  that  is  an  accu- 
rat«  report  of  the  speech,  it  uodoabtedly  was  an 
exhortation  to  do  that  which  was  afterwards  done 
by  the  mob,  which  is  enongh  to  prevent  the  seat 
being  held  when  it  is  shown  to  be  done  by  an  agmt. 
As  to  that,  Mr.  Follows  hardly  denies  that  he  was 
in  a  state  of  excitement,  and  that  he  did  use  such 
language,  or  something  like  it.   And  Z  must  [dace 
a  good  deal  of  weight  upon  what  Mr.  QiSard  says, 
that  in  such  a  matter  as  that  it  is  not  very  likely 
that  a  person  would  deliberately  write  down  words 
tbe  day  fcUlowioi^  and  come  here  a  long  time 
afterwards  and  swear  unless  he  really  and  truly 
believed  that  they  were  accurate.   I  therefore  can- 
not hut  come  to  the  conclusion  that  Mr.  Follows 
did  encourage  violence  with  the  view  of  intimi- 
dating persons  from  exercising  their  votes ;  an<^ 
having  come  to  that  conclusion,  that  must  prevent 
both  Mr.  Fochin  and  Mr.  Chawner  being  eligible 
candidates  for  this  borough.    Under  those  circum- 
atanoes,  I  most  certify  that  tbe  election  in  both 
cases  is  void.   I  have  only  further  to  add  this  about 
the  cosu.  It  seems  to  me  that  in  this  case,  in  which 
eadi  side  has  been  successful,  and  each  side  has 
foiled,  I  should  not  saddle  either  side  with  the  costs 
of  the  other.    I  treat  tbe  two  petitions  as  refdly 
ud  snbstanllaUy  tiie  same  thii^ ;  tjie,  petition, 
a8alnatMr.FoehlD,  whether  gp^ff^J^^^^gle 
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•elf  is  sabsUntially  the  petitioner  I  do  not  know, 
bat  one  of  the  persooi  who  were  put  forward  u 
petitioners  ackoowledgod,  whea  he  wu  called  as  a 
iritoess,  that  he  bore  a  ^adge  agaioBt  Sfr.  Fochin 
lor  having  refused  to  pay  him  some  demand  upon 
the  last  election,  and,  Tiewing  it  in  that  waj,  if  he 
if  an  independent  petitioner,  I  cannot  thiidc  him  a 
riay  meritorious  one.  And  in  each  case,  Imait  saj 
that  each  party  must  bear  his  own  costs. 

Agents:  (Hilton  and  Co.,  25,  ChRncery-Iao&  f or 
Thamu  Lgmrtnot  Brough,  at  StSkEFord ;  BaxUr^  Bote, 
ami  Hortoii ;  Wgatt  and  Hodmu. 


Bflporttd  tar  Dousus  KimsmD.  Esq..  BuristSHt  •1am, 

Feb.  2,  8,  and  19. 

<Piesent,  Tlie  lUght  Hon.  Lohd  CnuisFoaD,  Sm 
Jahm  W.  CoLVUMt  and  Sib  Jossph  Nafw.) 

GiBLIV  XBD  OTHBBfl  O.  MoMOLLBir. 

Vietoria—Dqiont  of  property  at  a  banter' t — LtabUiOf 
of  gratuitous  baiteot — Grots  tugUgenct — Nonsuit. 

A  box  amtaimitg  debentitreM  and  othtr  securities  was  do- 
posited  at  a  Sank,  the  dgnrntor  keying  the  k^.  The 
bank  received  no  payment  far  their  care  ^  the  box, 
Khich  was  hgtt  M  a  straw  room  wi(A  simuar  boxes  of 
oiKer  cwiamirSt  and  witn  jpn^perh/  bdta^itig  fo  m 
bank. 

7!A«  lUeHtarM  wsrs  sfoJ^  Ajr  thaeaddtr  of  th$baKt, 

Jit  an  action  by  the  d^pontor  against  the  batde,  A§  furjf 
found  a  verdict  for  the  plaintiff,  bM  a  rmt  to  anlsr 
a  uonsmt  was  n^ftenoardt  mads  absolute, 

■On  tgipeat  to  (As  Judicial  Commutes, 

Meldy  thai  the  bank  were  not  bound  to  more  than  ordi- 
nary eare  of  the  deposit  intrusted  to  themf  and  that 
the  negligence  for  which  alone  they  conld  be  made 
£aMe  would  have  been  the  want  of  that  ordinary 
care  which  men  of  cojnmom  prudenee  generally  expose 
about  thrir  awn  a^ffairs, 

it  it  not,  however,  si^ient  to  exempt  a  gratuitoat 
bailee  from  liabUitjf,  thiU  he  he^s  goods  deporited  with 
Atm  t»  the  same  mamer  as  he  keq»s  Au  omn,  thotyh 
Am  dwreee  ^  eare  wiU  ordtnarify  rqtel  the  prmmp- 
Iton  tf  grots  m^Ugenee, 

The  term  "^rott  negHgenee  isnot  intended  as  a  defint- 
rim,  but  u  useful  as  eitprettii^  the  practical  difference 
between  the  d^rees  of  negligence  for  which  Afferent 
dosses  of  baiius  art  responsible. 

The  modern  rule  as  to  nonauit  is  that  in  every  case  be/ore 
the  evidence  ie  left  to  the  jury  there  is  a  preUminarv 
queation  for  the  Judge,  not  whether  there  it  Htmitty 
no  evid^Ke,  but  wAefAo'  there  is  any  upon  wlidch  a 
jury  can  properly  Jind  a  verdict  for  the  party  pro- 
dueing  it,  upon  w/am  the  onus  of  proof  is  tmpoeea. 

A  floflsuil  may  be  directed  even  after  the  defendant  has 
entered  on  his  case,  and  evidence  given  by  the  latter 
migr  is  hmJ  fbr  the  purpose  of  a  iwnsmt, 

Tlua  vas  an  meal  agidnit  a  judgment  of  the 
Shqpnnw  Court  of  Vktocla.  Hie  then  plaintiff,  Mr. 
Bichard  Lewis,  brought  an  actini  againet  the  de* 
feodant  (the  present  nspondent^atlnipectorof  the 
Union  Bank  of  Australia. 

The  declaration  stated  that  the  plaintiff  delivered 
to  the  said  bank  certain  railwi^  4ebeatufei  to  be 
■afely  kept  wd  taken  care  of  br  tha  bank  for  reward, 
and  tbe  baofc  leo^Ted  the  aebenturee  into 
care  and  keeping,  for  the  purpose  and  on  the  terms 
aforesaid,  yet  the  bank  kept  the  debentures  in  a 
negligent  manner,  and  took  no  care  of  tiie  saow, 
 whereby  they  were  lost  to  the  plaintiff.  The  second 


count  charged  the  hank  with  nq^igeiiOB  as  gntaitaH 
bulees. 

The  defendant  pleaded  not  guilty,  and  a  tnTene 
of  the  delivery  and  receipt  of  the  debentniea  \tj  tlw 
bank. 

At  the  trial,  in  Not.  1B66,  on  the  close  of  tkl 
plaintiff's  case,  the  counsel  for  the  defendant  i» 
plied  for  a  nonsuit.  The  judge  refused  to  itc^  tos 
case,  but  gave  leave  to  move  to  enter  a  verdict  fat 
the  defendant.  It  was  understood,  however  tiut 
the  mle^  if  absolute,  should  be  for  a  nonsnt,  sai 
not  to  alter  a  verdict.  Tha  defendant  then  ciUad 
evidence,  and  the  jury  foond  a  Terdiet  for  tti 
plaintiff  for  10,4fiO^ 

The  rule  to  set  aside  the  verdict  and  enter l 
nonsuit  was  subsequentiy  made  absolute^  the  re- 
spondent thereupon  aigmng  final  judgment. 

The  appellants  were  the'  ezecutora  (rf  lb.  LeiK 
who  died  in  Nor.  L867. 

The  circunutanoea  of  the  oaie  ace  fully  atated  ia 
the  judgment 

The  SoHcitar.  General  (Sir  J.  D.  Coleridge,  Q.a) 
the  appellants.— In  tH.  cases  wheia  negUgenoe  is  to- 
pnted  to  abailee^  whethw  gratnitoaa  or  for  lur^te 
question  is,  what  amount  <u  attention,  oare,  and  ikfll 
can  be  insisted  on  by  the  bailor,  ao  that  <»  dan&ie 
tac  its  omissiott  he  may  have  an  action  against  tat 
iMUlee.  This  question  is  one  of  fact  for  a  jvy.  A 
confusion  hasarisen  from  the  use  of  the  word  "gnsi," 
u  expressing  the  degree  of  negligence  for  whi^  gn- 
tuitons  bidleea  aie  to  be  UaUe,  and  firom  misiuiiiK 
the  term  "  negligence"  as  if  it  were  an  aflBnnatiTe 
word.  WiUes,  J.  stated  the  principle  correcti/in 
Qri&  V.  General  Iron  Screw  Collier  Conuntny,  14  L.  I. 
Beph  N.  &  715 ;  S&  L.  J.,  K.  S..  880,  C.  r.  "Ion 
I  entirely  agree  with  the  dictum  Cranwortb,  L.X 
in  Wilson  T.Brett,  II  U.  &  W.  118;  12L.  J.,N.&. 
SM,  £x.,  that  '  gross  negligence '  is  ordinary  aegli- 
genoe  with  a  vituperative  epithet.  That  was  Ac 
Uw  laid  down  >n  iVyld  v.  Piekford,  8  M.  &  W.  itt. 
and  u^wld  and  recognised  in  tiie  ExcheqnR 
Chamber  in  the  judgment  of  Crompton,  J.  in  Bed 
T.  &Nil4  DevOR  SatbiKn  CouumM,  S  H.  &  C.  W; 
11 L.  T.  Bep.  M.  a  lal.  The  confusion  seaaH  t» 
haveariaen  in  using  the  word  *n^iganea'as  if  it 
was  an  aflkmaUve  word,  wh»eas  in  tntfh  it  it  • 
negatiTB  word ;  it  is  tlie  absence  of  such  oan^  skill, 
ana  diligence  as  it  was  the  duty  of  the  penoa  to 
faring  to  the  perfonnsnce  of  the  work  which  hs  ii 
aaid  not  to  have  performed.  Thea*if  yon  begunlh 
that,  >hat  ia  un  amount  at  cue,  akill,  aw  ffr 
genoa  which  a  man  ought  to  bring?  Inthsosascf 
a  gratuitous  bailment  it  is  sud,  if  youem^oyaiaa 
of  no  skill  to  rida  your  horse,  he  is  booad  to  bn 
such  skill  as  he  possesses,  and  that  you  can  reqaiie 
no  more,  and  that  he  is  liable  for  gross  negligtase 
in  that  sense.  But  if  yon  employ  »  man  to 
your  hone  who  professes  to  be  a  gxooa,  ha  weaU 
be  answerable  unlasa  he  had  competent  skill  ■ 
horseriding.  TherefMfiL  tiK  w<»d  '* gross"  if  * 
word  which,  as  pmnted  oul  by  Sir  Patrick  G» 
quhoun  in  his  snmmafy  of  the  Roman  <^vil  ta* 
(as.  1580-8),  is  used  as  a  description,  not  as  adn* 
nition.  If  we  have  to  sc^iarate  law  from  fact,  sal 
to  leave  tha  qneaUon  of  fact  to  the  juiyt  we  eodi 
not  get  neanr  to  a  ptaetieal  definition  of  'ffofl 
negltgeoce '  than  such  negligence  as  is  actionsna 
This,  then,  was  a  question  rightly  left  to  the  jatfj 
and  their  finding  ought  not  to  be  disturbed.  AN 
ibs  eyidence  given  at  the  trial  was  sufflcioit Jl 
suppwt  the  verdict.  When  a  banker  takes  cfaKg 
of  extremely  valnaUe  aecuritiaa  ewetj  oace  for  th4[ 
safety  ev^t  to  be  snppUed,  and  that  audi  **•  "1 
tafcoi  may  be  piesnmed  from  the  fact  that  adil 
tional  precautions  have  been  adopted  since  thia^f 
ooenned.  It  nuqr  be  true  that  flettdier  badbjM 
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nothiiif  wu  known  against  Um,  but  ii  wonld  ' 
npMr  /rom  the  evidence  that  a  gentleman  from 
England  called  oa  the  manager  of  the  bank  and 
toid  him  that  he  had  expected  to  reoeire  mone^  from 
Fletcher  and  bad  not  rac^red  it.  Thia  shotild  baTe 
rat  him  on  his  guard  agUBat  Fletdier.  Then  there 
beridanee  Hurt  ritdeiioe  had  been  attempted  on  tlie 
box,  and  It  was  tnmeated  that  Fletcher  took  the 
box  away,  bad  it  picked  a  locksmith,  and  then 
returned  it.  If  this  were  poesible,  there  must  have 
been  negligence  in  the  arrangements  at  the  bank. 
Tlie  mere  fact  that  the  bank  took  as  great  care  of 
Lewii^s  atnmg  box  as  tbenr  did  of  their  own  property 
wonld  not  rebut  their  liabili^.  Lord  Holt^s  dictum 
In  Cm»  r.  Bernard,  I  3m.  L.  Cat.  (sth  edit.)  179, 
was  tut  if  a  mere  depository  "keeps  the  goods  Sailed 
to  bim  bnt  as  he  ke^  bis  own,  though  be  keeps 
his  own  bat  ne^gently,  yet  be  is  not  chargeable 
for  ttem,  for  the  keeping  tlwm  as  he  keeps  his  own 
ii  in  a^nment  of  ais  honesty.  ...  As  suppose 
Ab  baflee  is  aa  Mle,  cardeii,  dmnken  Mlow,  and 
comei  home  drank,  and  leares  all  his  doon  open, 
and  by  reason  thereof  the  goods  happen  to  be  stolen 
and  hi*  own,  yet  he  shall  not  be  charged,  because  it 
is  the  bailor's  own  fault  to  trust  sacb  an  idle  f dlow.** 
Bat  tills  was  cleariy  orermled  in  Doorman  r.  Jtaldxa, 
i  A.  &  £.  256,  where  Dainian,  C- J.,  directed  the  jniy 
ttatit  did  not  fiilkiw ftmn dafsnduifa having  lost 
his  own  money,  at  tbe  same  time  as  tbm  ^BnitifPs, 
tliBt  be  had  taken  sadi  care  of  ^intiff^  money  as 
a  reasonable  man  wonld  mdiaarily  take  of  his  own  ; 
sad  he  added  that  that  fact  afforded  no  ansvrar  to 
tte  action  if  they  believed  that  the  loss  occurred 
gross  negligence.  [Lord  CHKunr(»i>  nid 
the  d^ree  of  negligence  for  which  a  particolar 
iMOse  Is  liable  mast  he  a  matte  of  law  on  wUdi 
the  jutr  woidd  bare  to  be  directed  by  HtB  judges 
and  trferred  to  lAuBs  r.  Bbckbame,  I  H.  BL  169.] 
He  case  of  SUeHs  t.  BiadAume  has  been  misnnder- 
rtood,  and  has  been  supposed  to  show  that  the  ques- 
tioB  U  n^igenoe  is  a  matter  law,  bat  the  rer- 
dlot  was  there  set  aside  beeatise  the  oonrt  tfaoagfat 
that  there  was  no  erideoce  of  negiigeooe  to  go  to  a 
jaiy,  and  ttat  Aey  had  fosmd  tbe  fact  ernmeeaely : 
raae  ^  cominenta  of  Patteson,  in  i>BsnBan  t. 
JmUrn,  2  A.  &  B.  26S.) 

WadoM  WiUiiau  {Bemford  with  fasm)  on  the  same 
Ma— Tbe  rale  to  set  aside  the  Tsrdict  and  to  enter 
aaonsnit  ouglit  not  to  have  been  made  absolute  bat 
■hoold  have  been  dischurged.   The  judge  at  the 
trial  bekiw  otight  to  have  left  to  tiie  jury  the  qnee- 
liaa  whether  the  bank  was  guilty  of  that  particular 
dsgiee  of  negligenoe  for  which  gratalteaa  baikcs 
an  tiaUe.   Tbe  ddendant  at  the  trial  instead  of 
i^ing  on  the  objectioa  that  plaintiff  had  net  made 
oat  a  case  for  the  jury  chose  to  go  into  eridenoe  of 
Us  own.   Some  of  this  evidence,  particalarly  the 
fact  of  tbe  change  made  in  the  bank  azrangemeats 
after  the  dlaoorery  <rf  the  toss,  wu  fiironrahle  to 
tte  plaintiff.   This  eridenoe  might  bare  been  in 
aaswsr  to  the  ap^ication  for  a  noosait.   [ Jfe^lisA, 
Q.&  agreed  that  it  shoald  be  conridend  whether 
upon  the  whole  erMeace  there  ought  to  have  been 
a  nonstut.]   We  admit  tltat  the  bankers  were  gva- 
tidtoQsb^lees;  tiiatthc7  are  net  liaUefor  deported 
fnper^  stolen  h/  &  dark  or  servant  emptoyed 
■beat  the  bwik,  udIbsb  thef  have  knowingly  faked 
tr  keot  In  thrir  serviee  a  didiaaast  servant,  and 
^  xbary  wete  only  booad  to  take  ordinary  oare ; 
bat  uMber  they  took  tUs  care  is  a  question  for 
the  iary.  The  mle  given  by  Lord  Lon^beroogh 
bi  SkA  T.  Btatkbm^t,  1  H.  HI.  168,  is  that  "if  a 
van  gratnitoosly  undaitakea  to  do  a  thing  to  the 
tat  of  In  skiU,  wlion  his  sitaathm  is  anefa 
M  to  inplir  skUl,  an  omisBoa  of  that  sUU 
iilMp«taUa«oUm.ttSBMsne^isenee.*'  Hentha 
taikars  if  tfasy  m^kulwl  twowUhaM  wMA  tihelr 


business  ooght  to  have  suggested  were  guilty  <X 
gross  oegligence.  As  obserred  by  Lord  Deoman  in 
Doorman  T.  Jt^ma,  2  A.  ft  £.  266,  it  is  "  impossible 
for  a  judge  to  take  upon  himself  to  say  whe- 
ther n^ligence  is  gross  or  not."  In  WiUon  v.  Brett, 
11  M.  &  W.  118,  a  person  conversant  with  and 
skilled  in  horses,  rode  a  horse  at  the  owner's  leqoestv 
for  the  purpose  of  showing  it  for  sale;  the  horsft 
fell  and  was  injured,  and  the  judge  in  sammii^ap 
told  tbe  jury  that  the  rider,  the  defendant  ia  the 
action,  having  bem  shown  to  be  skilled  in  the  man- 
^ment  of  horses,  was  bound  to  take  as  much 
care  of  the  horse  as  if  he  had  borrowed  it.  Tbe 
jury  fbtmd  a  verdict  for  the  pbuntiff,  and  the  oonrt* 
ref  used  a  new  trial  on  the  groond  <tf  misdirecticn. 
Alderson,  B.  observes:  **TbU  defendant  being 
shown  to  be  a  person  of  competent  skill,  there  was- 
no  difference  between  his  case  and  that  of  a  bor- 
rower ;  because  the  only  difference  is,  that  then  tiie- 
party  bargains  tat  tbe  use  of  competent  skill,  which, 
here  beetmies  immaterial,  linoe  it  appears  that  tha- 
defendant  bad  iL"  And  in  the  judgaient  iA 
Bolfe,  B.,  who  tried  the  case,  occars  the  passage,. 
"  If  a  person  more  skilled  knows  that  to  be  dan- 
gerous which  another  not  so  skilled  as  he  does  not^ 
surely  that  makes  a  difference  in  the  lialnlity  ?  I 
said  I  could  see  no  difference  between  negligenoe 
aad  grass  negligence—that  it  was  tbe  same  thine 
with  the  addition  of  a  viti^eiative  epitbet-and  I 
intended  to  leave  it  to  the  jury  to  say  whether  tiie 
(Pendant,  being  as  it  appeared  by  the  evidence  a 
person  accustomed  to  the  management  of  hwses, 
was  guilty  of  culpable  negligence."  f  Lord  Ciuuif- 
VOBD  said  that  ^tilioK  v.  BreU  was  a  case  of  mis- 
feasauM^  not  of  o^Uganoe,  and  that  be  saw  no 
objection  to  the  term  *<  grass"  negligence,  which 
was  nsdnl  ia  expressing  tbe  degree  of  negUgenoa 
for  which  oertain  classes  of  bailees  axe  re^onsible. 
The  term,  moreover,  had  been  approved  by  Lord 
Holt,  Sir  William  Jones,  and  other  eminent  au- 
thorities.] A  siorilar  mla  was  laid  down  in  Beal  v. 
Sotth  Devom  Baihpag  Oompaa/,  3  H.  ft  C.  841; 
11  L.  T.  Bep.  N.  8. 184.   See,  too,  the  cases  of 

PenutsHlor  aatd  Ortsatol  Btaam  Ifavigatian  06m- 

Bep-N.S.80»; 
Daassy  v.  Bichanlsen,  S  E.  ft  B.  144. 

M^Ii^  Q.C.  for  thereivoadent— Where  bankeia- 
take  charge  U  their  customers*  goods  under  such 
drcnmstances  as  the  present,  it  must  be  understood 
that  the  customers  will  take  their  chance  of  loss. 
U  whether  they  have  taken  proper  care  is  to  be  a 
qaestioq  dKMudent  on  the  oaLnion  of  a  jury,  what 
banker  wotdd  acoeptsoch  a  bability  without  nmrdP 
There  was  no  evidence  of  uegligenoe,  except  tiiat 
the  cashiw  was  allowed  to  have  access  by  himself 
to  the  strtmg  room.  The  plaintiff  knew  that  thia 
was  the  castom  of  the  bank,  and  af  tor  the  deposit 
qI  bisiooperty  if  any  change  was  oiade  it  was  for  hia 
beneflt,rathwth8ntohi8disadvaatagB.  Aod,indeedr 
to  allow  access  to  the  ooofldential  servant  akme 
wonld  probably  bivolve  less  risk  than  to  kt  two  go 
together.  The  botes  were  k^  in  tbe  strong  room 
for  the  convenience  of  depositors^  and  it  cannot  be 
contended  that  there  was  any  negligence  ui  the 
bankers  becMueth^  did  b(A  init  these  bonds  in  the 
one  of  the  two  inner  looms  whi<^  thay  reserved  for 
bnlboQ  and  'wri^fp™*  motes.  Lord  Holt,  in  bis 
judgaieat  in  Cogm  v.  Bernard,  In  saying  that,  when 
a  man  takes  go«w  into  his  custody  to  keep  for  the 
baih>r  witiiout  reward,  the  bailee  will  be  cbmrgeabta 
if  gceUty  of  "some  gross  n^ect,"  <daarly  means 
"  wilful  "  negligenoe,  which  would  be  near  to  fraud. 
[Lord  CHBUfsroatk-^  is  diffteult  of  deflnitioo 
bnt  gross  negtigenoa  ssems  to  mean  "  utter  careless. 
Mss."]  For  he  faasat  this  part  of  hia4«dgmeot — 
JnMii^'tlHtftotM,BoDf^,|^,r  - 
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liability  of  a  depoBltary  is  thus  defined:  "Exeo 
solo  tenetur,  si  quid  dolo  comminerit ;  culpse  totem 
nomine,  id  eat,  desidin  ac  negtigentie,  noa  tenetiuw" 
And  this  rule  was  acted  on  in  an  American  <ase, 
Teiy  like  the  present,  Jf^ter  £$»ex  BtaJt,  17  Mass. 
41S,  where  a  cask  of  doaUoons  was  depodted  by 
the  plaintiff  with  the  defendaata,  and  the  eathier  or 
clerk  of  the  bank  stole  a  great  portion  and  after- 
wards absconded.  The  bank  was  held  not  to  be  liable 
on  the  grounds  expressed  in  the  following  passage 
from  the  judgment  of  Parker,  C.  J.  (p.  497),  "  It 
vill  not  be  dispated  that  if  (thii  oontract)  amonnts 
<Hily  to  a  naked  b^lment,  without  reward,  and 
without  any  special  undertaking,  which  in  the  ciril 
and  common  law  is  called  d^Mntuia,  the  bailee  will 
be  answerable  only  for  gross  negiigence,  which  is 
considered  equivalent  to  breach  of  faith ;  as  every- 
one who  receives  the  goods  of  anodier  in  deposit, 
impliedly  stipulates  that  be  will  take  some  d»ree 
of  care  of  them.  The  degree  of  care  wbi<u  Is 
necessary  to  avoid  the  impuution  of  bad  faith,  is 
measured  by  the  carefulness  which  the  depositary 
uses  towards  his  own  property  of  a  similar  kind. 
For  although  that  may  be  so  slight  as  to  amount 
even  to  carelessness  in  aootber,  yet  the  depositor 
has  no  reason  to  expect  a  change  ai  character  In 
favour  of  hit  particular  interest  and  it  Is  his  own 
folly  to  trust  one  who  is  not  able  or  wilUug  to 
superintend  with  diligence  bis  own  concerns.  .  .  . 
The  dictum  of  Iiord  Coke  that  the  bare  acceptance 
of  goods  to  keep  imjdies  a  promise  to  ke«>  them 
safely  so  that  the  depository  will  be  liable  for  loss 
by  stealth  or  accident  (SwlAeoto's  cas<^  4  Co.  83), 
is  entirely  exploded  .  .  .  having  been  folly  and 
explicitly  overruled  by  all  the  judges  in  Coiygt  v. 
Bernard  .  .  .  '  Now  the  law  seems  to  be  settled 
that  such  a  gener^  bailment  will  not  charge  the 
bailee  with  any  loss,  unless  it  happen  by  gross  neglect, 
which  is  ooDstrued  to  be  an  evidence  of  fraud. 
But  if  be  undertakes  specially  to  keep  the  goods 
safely  and  secorely,  he  is  boand  to  answer  all  perils 
and  damages  that  may  befall  them  for  want  of  the 
same  care  with  which  a  prudent  man  would  keep 
bis  own  ;*  (2  Bl.  Comm.  463.)  And  this  certunly 
is  the  more  reasonable  doctrine,  for  the  common 
understanding  of  a  promise  to  keep  safely  would  be 
that  the  party  would  use  due  diligence  and  care 
to  prevent  loss  or  accident;  and  there  is  no  breach 
of  futh  or  trust  if,  notwithstanding  such  care,  the 
goods  should  be  spoiled  or  purloined.  Anything 
more  than  this  would  amount  to  an  iniaraoee  of 
tb«  goods,  which  cannot  be  imsnmed  to  be  ij|< 
tended,  unless  tbien  be  an  express  agreement 
and  an  adequate  consideration  therefor.  The 
doctrine,  as  thus  settled  by  reastm  and  authority, 
is  applicable  to  the  case  of  a  single  deposit  in 
which  there  is  an  accommodation  to  the  bailor,  and 
the  advantage  is  to  him  alone.  He  shall  be  the 
loser,  nnless  the  pmon  in  whom  he  cniflded  has 
shown  bad  faith  In  exposing  the  goods  to  hazards  to 
which  be  would  not  expose  his  own.  This  would  be 
ntgUgmlia,  and  for  this  alone  is  such  a  de- 
positary liable."  The  court  then  went  into  the 
facts,  and  proceeded  (p.  504) :  "  Upon  this  state  of 
facts,  we  think  it  most  manifest  that,  as  far  as  the 
bank  was  concerned,  tbis  was  a  mere  naked  bail* 
■nent  for  the  accommodatiw  of  the  depositor,  and 
without  any  advantage  to  the  bank,  which  can 
tend  to  increase  its  lUbUity  beyond  the  effect  of 
eucb  a  oontract.  No  control  whatever  of  the  chest 
or  the  gold  contained  in  it  was  left  with  the  bank 
or  its  officers.  It  would  have  been  a  breach  of  trust 
to  have  opened  the  chest  or  to  inspect  Its  contents. 
The  owner  cculd  at  any  time  have  withdrawn  it 
there  being  no  lien  for  any  price  of  Its  custody,  ana 
It  was  not  right  that  the  bank  had  authority  to 
remove  it  to  a  pbtce  of  sreatH  safety  withoat  the 
«Tdm  of  the  owner.  If  it  he  poisiblo  to  eonatitute 


a  gratuitous  bailment,  or  simple  deposit,  thia  was 
pne.    .   .   .    Such  deposiu  are  in  deed  umplj 
gratuitous  on  the  part  of  the  bank,  and  the  practice 
of  receiving  them  must  have  originated  in  awiUinjc- 
nesa  to  accommodate  members  of  the  oo^osstioa 
with  a  place  for  tb^  treasures,  more  seetue  from 
fire  and  thieves  than  their  dwelling-house  or  atons. 
....  (P.  507) :  The  contract  being,  then,  only 
a  general  bailment,  the  third  question  to  be  dis- 
cussed is  whether  the  contract  has  been  cancelled 
by  the  bank.  .  .  .  The  rule  to  be  applied  to  tliit 
spedes  of  bailment  la  that  the  depositary  is  aniva- 
able  in  case  (tf  loss  for  gross  negligence  only  or 
fraud  which  wiU  make  a  bailee  of  any  cbsrscta 
answerable.   Oroas  negligence  certunty  cannot  be 
inferred  here,  for  the  same  care  was  taken  of  ihii 
as  of  other  deposits,  and  of  the  property  belongiiii 
to  the  bank  itself.  .  .  .  We  have  thus  pre^nd 
the  way  for  the  discussloa  iA  the  great  qnsstiaa 
in  tbe  case,  and  we  beUere  tbe  only  me  on  which 
doubts  could  be  entertained.   Tbe  loss  wasooea- 
sioned  by  the  fraud  or  felony  of  two  oCBcers  ol  the 
bank,  the  cashier  and  chief  clerk.   We  ^11  not 
consider  whetiier  the  act  of  taking  the  mon^y  wss 
felonious  or  only  fraudulent,  as  ti^e  distinction  it 
not  important  in  tiiis  oase^  the  qnestiCMi  being  wl^ 
ther  there  was  gross  nesl^^oce^  and  that  fact  m«y 
appear  by  saffering  goods  to  be  stolen,  as  well  u  if 
they  were  taken  away  by  fraud.  ...  No  frand  ii 
directiy  imputed  to  tbe  bank,  it  being  found  dut 
the  directors  who  rei»e»ent  the  company  wm 
wholly  ignorant  of  the  transactions  of  the  cadte 
and  chief  clerk  in  tbis  respeot.   The  pointy  then,  il 
narrowed  to  the  consideration,  whether  the  corponir 
tion,  as  bailee,  is  answerable  in  law  for  the  depreds- 
tions  committed  on  tiie  testator's  property  by  two  of 
its  officers.   (Authorities  were  reviewed  by  As 
court)  .  .  .  I  think  it  may  be  inferred  f  ran  all  tUs, 
as  a  general  rule,  that  to  make  the  master  IteUe  te 
any  act  of  frand  or  negligcowe  done  by  bis  servsal; 
the  act  most  be  done  in  the  course  irf  his  em- 
ployment ;  and  that  if  be  st^  out  of  it  to  do  s 
wrong,  either  fraudulentiy  or  felooiously,  towsrdi 
another,  the  master  is  no  more  answerable  tho 
any  steanger.  The  cases  of  innholdera,  common 
carriers,  and  perhaps  ship  masters  or  seamen,  wlMB 
goods  are  embezzled,  are  exceptions  to  the  goienl 
rule,  founded  on  pubUc  policy.   We  are  then  to 
inquire  whethw,  in  this  case,  when  the  gold  wu 
taken  from  the  cask  by  tlw  cashier  and  clerk,  they 
were  in  the  course  of  tbdr  official  employmeat 
Their  master,  the  bank,  had  no  right  to  meddle  with 
tiieeask  or  <^enit,  and  so  could  not  lawfully  com- 
mtuidoateanysuchautbority,attd  that  they  did notin 
fiwt  give  any,  ia  found  by  the  verdict  .  .  .  Theciik 
was  never  opened  but  by  order  of  the  owner, 
until  it  was  opened  by  tbe  officers  for  a  frandn- 
lent  or  fdonlous  purpose.  It  was  no  more  withu 
tbe  doty  of  the  cashier  ttnu  of  any  otiMr 
offloer  or  person  to  know  the  contents  or  to  take 
any  account  of  them.   If  the  casliier  had  any  official 
dn^  to  perform  relating  to  the  subject,  it  was 
merely  to  close  tbe  doors  of  the  vault  when  bank- 
ing hours  were  over,  that  this  t<%ether  with  other 
property  should  be  secure  from  theft   He  cannot, 
thor^ore,  in  any  view  be  conjidered  as  aettng  within 
the  scope  of  his  emidoyment  wlwn  iia  committed 
this  villainy,  and  the  bank  is  no  more  answerable 
for  tltis  act  of  his  than  they  would  tw  if  he  bad 
stolen  the  pocket  book  of  any  person  who  might 
bare  laid  it  upon  the  desk  whUe  he  was  transactiog 
some  business  at  the  bank.   .   .   .   Tiie  under- 
takiog  of  banking  liorporationa,  with  respect  to 
their  offleecs.  is  that  th^ahaU  be  skilful  and  fidth- 
ful  in  thdr  employments ;  they  do  not  warrant  their 
general  honesty  and  uinightneas."  Tbe  principle 
above  stated  are  all  qiplicaUe  to  the  present  case ; 
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tbe  American  case,  for  in  that  it  appewa  that  an 
exact  accouDt  of  tlie  gold  deposited  vaa  left  with 
the  cashier,  who  gare  a  receipt  for  vhile  here 
the  bank  koev  nothiug  about  the  contents  of  the 
^otiff^  box.  There  are  doubtless  obserratioas  io 
Doorwtan  r.  Jenkiiu,  2  A.  ft  £.  2fi6,  teodin;  to  show 
that  the  question  of  negligence  is  for  tiie  jary.  But 
tbm  Tu  some  eridenca  of  Rross  negligeaoe  in 
Ae  o^niiKi  of  the  coart  And  taaj  modern-  cases 
estabUBh  the  proposition  tha^  unless  there  is  some 
etidesce  upon  which  the  juiy  can  leasonablv  find 
that  negligence  existed,  the  question  should  be 
withdrawn  from  them.  Thus  la  7)Mm^  t.  London, 
Bn^iUmt  (Otd  South  Coaat  Bmlaag  Gbnpany, 
where  the  plaintiff  while  waiUng  at  the  defen- 
dsots'  station  mistook  Ae  lamp  room  for  the 
urinal,  fell  down  some  atepe  and  was  iDjared, 
Williams,  J.  8S7S,  "  It  is  not  enough  to  say  there 
wu  some  eTidence ;  for  erery  person  who  has  had 
KOf  experience  la  (xmrts  of  justice  knows  very  well 
that  a  eaie  of  this  sort  against  a  ndlway  company 
coald  oolr  be  submitted  to  a  jury  with  one  result. 
A  sciDtills  of  evidence,  or  a  mere  eonnise  that 
there  may  hare  been  negligence  on  the  part  of  the 
defendants,  clearly  would  not  justify  the  judge  in 
ktring  the  case  to  the  jury ;  there  mus^be  erideoce 
upon  which  they  m^ht  reasooably  and  jHUpoiy 
oouclBde  that  there  was  negligenee.**  And  this  rule 
was  adopted  and  approred  in  Ommm  r.  EaOtr* 
Cbmfws  Railwag  Company,  4  H.  ft  N.  781*  and  in 
Ooum  T.  Wood,  8  C.  B.,  N.  S..  568.  In  the  Utter 
case  Erie,  J.  observes  (p.  578),  "  The  rery  ragne 
use  (tf  the  term  *  negligence '  has  led  to  many  cases 
bebg  left  to  the  jury  ia  which  I  have  been  utterly 
unable  to  find  tiie  existence  of  any  l«nd  dsty  or 
any  evidence  of  a  breach  of  it."  And  Williams,  J. 
adds,  "There  is  a  rule  of  thelaw  of  evidence,  which 
it  of  the  first  importance,  koA  Is  fully  established 
In  all  tile  conrti,  vix.,  that,  where  the  evidence  is 
equally  consistent  with  either  view,  with  the  exis- 
toce  or  000-existence  of  negllgeooe^  it  is  not  com- 
Mteotto  the  Judge  to  leave  the  matter  to  the  jury." 
A  still  stronger  caw  is  -that  of  Oujin-  r,  Metropo- 
UtaH  BaUnfaf  Compatw,  1  L.  Bep.  C.  F.  800,  where 
the  plaintiff  was  iajared  by  falling,  in  consequence 
of  UM  slippery  brass  nosings  on  the  stairs.  Two 
witDsssess  of  the  plaiatiffa,  one  of  whom  was  a 
bonder,  stated  that  in  their  omnion  the  ataircase 
waa  a  dangerous  OM^  and  the  deeeodants  called  no 
witoestea  to  ocmtradlot.  Yet  It  was  held  that  there 
wu  no  evidence  to  go  to  a  joiy.  H.  Smith,  J. 
Kmarks,  "The  court  is,  in  an  eniecial  manner, 
bonod  to  see  that  the  evidence  submitted  to  the 
jury  in  order  to  establish  negligence  is  sufficient 
and  proper  to  go  to  them."  [Lord  CamntOBD  re- 
ferred to  Hm^  v.  Wombvellt  L.  Bep.  4  £z.  82 : 
I9L.T.  BepwN.  S.  491.] 

Jot.  Broiim,  Q.C.  (AfKrray,  and  J.  D.  Wood  with 
him),  on  the  same  side. — It  is  admitted  that  plain- 
tiff's  box  had  the  same  care  at  other  customers'  pro- 

Cty,  and  as  the  property  of  the  bank.  The  appel- 
ta  are  in  fact  urging  tiiat  we  ought  to  have  taken 
special  cars  of  {d^nUVs  property.  Even  in  the 
case  of  a  bailment  of  goods  to  be  kept  for  hire,  it 
was  held  by  Lord  Keuyon  in  Fiiuctuw  v.  Small,  I 
Bsp.  814,  that  positive  negligence  must  be  proved, 
and  that  if  the  goods  were  lodged  in  a  jplace  of  secu- 
rity, where  tilings  of  mndi  greater  value  were  loqtt, 
m  is  all  tlut  it  waa  inciunbenton  tiw  defmdant 
te  do;  and  if  snoh  goods  are  stolen  by  the  defen- 
dant's own  servant,  thaX,  is  not  a  species  of  negli- 
gence of  a  deeeription  sufficient  to  support  this 
aetioD,  inasmuch  as  he  has  taken  as  much  care  of 
them  as  of  his  own (See  too  Storv  on  Bailments, 
as.  03,  G5,  66,  67,  71-8,  75-9.)  Doortima  v.  Jatkim 
(aAb  sap.),  dtifers  from  tlie  present  case,  for  there 
the  plaia tiff  did  not  get  the  care  he  expected,  which 


here  he  did.  And  it  would  not  fix  the  bank  with 
Ihibflity  to  show  that  there  were  some  additional 
precautions  which  they  might  have  adopted,  for  as 
said  by  Montague  Smith,  J.,  in  Cra/ler  v.  ITie 
Metropolitan  Railioay  Company,  1  L.  Bep.  C.  P.  304, 
"  the  line  must  be  drawn  in  these  cases  between 
anggeations  of  possible  precautions  and  evidence  of 
actual  negligence,  such  as  ought  reasonably  and 
property  to  be  left  to  a  jury." 

Watkin  WilUami  replied. 

Judgment  was  delivered  by  Lord  Chelmsford 
This  is  an  appeal  from  a  judgment  of  nonsuit  of  the 
Supreme  Court  of  the  colony  of  Victoria  in  an 
.action  by  tlie  appellant's  testator  against  the  reapon- 
dent.  The  action  was  brought  against  the  d^en- 
dant  as  inspector  of  the  Union  Bank  of  Australia,  to 
recover  damages  for  the  negligent  keeping  of  oerUin 
railway  debentures  delivered  to  the  bank  to  be  safely 
kept  and  taken  care  of.  The  plaintiff,  who  resided 
at  Hobart  Town,  in  Tasmania,  had  an  account  with 
the  Union  Bank  of  Australia  from  the  year  1857. 
From  the  earliest  period  of  his  becoming  a  customer 
of  the  bank,  he  had  placed  in  their  care  a  box,  of 
which  he  kept  the  key,  containing  securities,  deeda^ 
and  debentures.  The  hank  received  no  coaaideratioQ 
for  taking  care  of  the  deposits  of  their  customers. 
In  the  month  <rf  Jan.  1862,  the  plaintiff  purchased 
the  ndlwr  debeutnres  in  question  and  pot  them  in 
his  Iko.  The  box  smears  always  to  have  been  kept 
in  a  strong  room  underground,  in  which  the  boxes 
of  otiier  customers  of  the  bank  were  placed.  Tbtae 
were  also  In  this  strong  room  the  manager's  box, 
containing  bills  for  discount  and  collection,  worth 
from  I,500,000£,  to  2,500,000^  teller's  boxes,  wortli 
60,000/.,  and  securities  ot  the  Boyal,  Central,  and 
Agra  Banks,  in  which  the  Union  Bank  waa  inter- 
ested. The  access  to  t^is  room  could  ooly  be 
obtained  by  passing  tliron^  a  compartment  of  the 
office  which  was  aepaimted  from  the  part  where  the 
clerks  were  employed  by  a  nurtiti(m  Mwut  5fL  iiffit. 
In  this  compartmeut  Fletdier,  the  cashier,  alwayi 
sat  during  bank  hours,  and  a  messenger  slept  thm 
during  the  night.  There  was  a  wooden  door  in  tbia 
compartment  which  opened  upon  a  fli^t  of  steps 
leading  to  the  room  where  the  plaintiff's  box  waa 
deposited.  Tliis  room  had  two  iron  doors,  whidi 
were  opened  by  aeparatekmra.  Fletcher  always  kept 
the  key  of  the  wooden  door,  and  alao,  during  the 
day,  the  keys  of  the  two  iron  doora,  but  at  the  time 
the  debentures  in  question  were  placed  in  the  box 
one  of  the  keys  of  the  iron  doors  only  was  kept  by 
him  at  night,  the  other  being  taken  care  of  by 
another  officer  of  tiie  bank.  Beyond  the  room 
where  the  box  waa  there  ware  two  other  rooms ;  in 
the  outer  of  the  two  uooolned  gold  was  kept,  in  the 
inner}  bullion,  and  unsigned  notes  of  the  bank.  The 
manager  k^t  the  key  of  the  outer  of  these  two 
rooms,  and  one  of  the  directors  of  the  bank  that  of 
the  Inner  one.  The  plaintiff  had  frequent  oppop- 
tonities  of  se^g  how  and  where  his  box  with  the 
debentures  waa  kept  Hie  cuatomera  were  per- 
mitted to  have  acceaa  to  their  boxea  during  the 
bank  hours,  but  always  in  the  presence  of  a  bank 
clerk.  The  plaintiff  occasionally  went  down  to  the 
strong  room  to  take  the  coupons  from  his  debenturea 
for  collection,  but  generally  the  box  waa  brought  up 
to  him.  The  coupons  when  taken  from  the  deben- 
turea were  alw^  given  by  tiie  plaintiff  to  Fletdier 
to  oollect  tor  him.  On  the  19tii  April  1864,  the 
^iotiff  went  to  the  bank  and  asked  far  his  box. 
Fletcher  brought  it  to  him.  The  plaintiff  opened 
the  box,  took  out  bis  debentures,  and  carried  them 
away.  He  then  cut  off  the  coupons,  took  back  the 
debentures,  replaced  them  in  box,  locked  it,  and 
gave  the  coupons  to  Fletcher  to  cidlaet^or  him  aa 
usuaL  Before  the  pUlatifff«|M^^(^«>®iClgie 
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Fletcher  bad  abstracted  the  debentures.  The  exact 
time  at  vbich  this  act  of  disbooesty  was  coniinitted 
cannot  be  ascertained,  bnt  it  mnst  hare  been 
before  the  month  of  Jnly  1864,  as  Fletcher  then 
left  the  bank  on  leave  of  absence  and  nerer  re- 
turned. Up  to  the  time  of  hit  leaving  be  bad 
always  maintidned  a  good  duracter.  ^le  jdaintiff 
did  not  (wme  agidn  to  the  bank  tilt  8rd  Jnly 
18G5.  He  then  went  into  the  strong  room  and  took 
out  of  hie  box  some  gas  shares.  On  the  following 
day  he  returned  to  the  bank  and  bad  his  box 
brought  up  to  him,  'when  be  discovered  that  the 
debentures  were  gone.  All  themateriad  facts  above 
stated  were  proved  in  the  course  of  the  plidntififs 
case ;  that  the  bimk  were  gratuitous  bailees ;  that 
the  plaintiff  had  known  for  years  the  manner  in 
which  the  bank  kept  the  property  of  thmx  cns- 
tomers  deposited  with  them,  and  the  means  which 
they  employed  for  its  protection,  and  that  tlie  de- 
bentures were  dishonestly  taken  away  by  Fletcher. 
At  the  close  of  the  plaintifTs  case,  tiie  conn  Bel  for 
fie  defendant  applied  for  a  nonsuit  on  the  ground 
that  the  bank  being  gratuitous  bailees  no  evidence 
bad  been  given  of  such  negligence  as  wonld  render 
them  liable  for  the  loss  of  the  debentures.  The 
judge  refused  to  stop  case,  bat  reserved  leave 
to  the  defendant  to  move  to  enter  a  nonsuit.  The 
defendant  thereupon  went  into  his  case  and  called 
witnesies.  The  only  material  additions  which  he 
made  to  the  facte  proved  by  the  plaiDtilTs  wit- 
nesses were  the  keeping  in  the  strong  room  In 
which  the  plaintiff's  box  with  the  debentures 
j^aced,  not  only  ^  boxes  of  other  ciut<Rnera, 
bnt  also  of  the  before-mentioned  vidnaUe  propOTty 
bdonging  to  the  bank ;  the  good  diaracter  of 
Fletcher,  and  his  leaving  the  bank  in  the  end  of  the 
month  of  July  18G4;  and  that  after  Fletcher  left, 
but  before  the  loss  of  the  pluntifTs  debentures  was 
discovered,  a  rule  was  maide  in  tiie  bank  that  two 
(derks  instead  of  one  (aa  formerly^  shoutd  go  with 
m  enstooKT  wishing  to  examine  hie  Doxln  tin  rtfong 
room.  The  jury  found  a  verdict  foe  the  pUJntlff 
upon  an  issue  as  to  the  delivery  <tf  tiie  debentures 
to  be  kept  by  the  Iwnk  without  reward,  and  also 
npon  the  plea  of  not  guilty  (which  raised  the  ques- 
tion of  uegHgenee),  and  th^  assessed  tiie  damages 
■t  lOfiBOL  The  defendant,  vpan  tiie  leare  lueunntJ 
at  the  trial,  moved  for,  and  obtahied  a  mie  from  the 
Suiffeme  Court  to  set  aside  the  verdict  and  to  enter 
a  verdict  for  the  defendant  or  a  judgment  dF  non- 
suit. That  rule  was  afterwards  made  absolute,  the 
Chief  Justice  stating  that  "  in  the  (q^ion  of  the 
court  tiie  defendant  was  entitled  to  a  vwdict,  bnt 
tibat  as  at  the  trial,  when  leaTe  to  mtn  a  veicKet 
was  reserved,  there  was  an  understanding  that  the 
nilel,  if  absolute,  should  be  for  a  nonsni^  and  not 
to  enter  a  verdict,  the  rule  wonld  be  absolute 
accordingly."  In  tiie  argnment  of  the  appeal  the 
counsel  for  the  appellant,  admitting  that  tne  bank 
were  gratuitous  bailees,  and  therefore  not  reapou* 
rible  except  for  the  highest  degree  at  ne^igenoe 
UBually  styled  "gross  negligence,"  insisted  that  it 
was  a  question  of  fact  for  tite  jury  whetlier  the 
bank  had  been  guilty  of  this  species  of  negligence, 
aoA  that  the  judge  would  not  have  l>een  jnstined  at 
Che  close  of  the  plaintiff's  case  in  withdrawing  tiie 

Siestion  from  the  jury  and  directing  a  nonaui^  and 
at  after  the  defendanf e  case  had  been  gone  futo^ 
and  the  jury  bad  pronounced  a  verdict  npon  all  the 
evidence  ou  both  sides,  it  was  not  competent  to  the 
court  to  give  a  judgment  of  nonsuit  <v  to  do  more 
than  to  direct  a  new  crial  upon  the  question  oi 
negligence.  The  learned  counsel  contended  that 
tiie  bank  had  been  guilty  of  n^Ugence,  because 
there  being  two  iron  doon  with  protecting  looks 
to  the  strong  room  where  tiie  plafntUfs  debentures 
were,  the  oasUer  was  permitted  to  beep  both  keys. 
And  they  urged  that  the  bank  by  tbrirown  aot 


admitted  tiiat  tiiey  had  not  been  soffldentiy  canAd. 
as  after  Fletcher  left,  they  made  a  role  diat  tea 
clerks  should  always  accompany  the  ooatanen  te 
the  strong  room  instead  of  only  one,  aa  bad  pr>- 
viouBly  been  the  practice.  The  nnt  questi«i  to  be 
considered  is,  whether  the  Supreme  Court  was  rigU 
in  directing  a  nonniit  to  be  entered.  It  vai 
duty  of  the  court  to  do  what  the  judge  oggfat  to 
have  done  at  the  trial ;  and  if  ,  at  the  close  ita 
plidntiff's  ease,  there  was  not  evidence  upon  whkb 
the  jnry  could  reaeonably  and  propeny  find  a 
verdict  for  him,  the  judge  on^t  to  have  dtreeteda 
nonsuit.  Formerly  it  used  to  be  held,  that  if  there 
were  what  WM  called  a  edntiUa  of  evideace  in  up- 
port  of  a  eise^  tile  jodgewas  bound  to  leave  it  tote 
•jury.  But  a  cotirse  of  recent  decssions  (most  of  irtdA 
are  referred  to  in  the  case  of  I^der  v.  WmAKtB, 
L.  Rep.  4  Ex.  S2  ;  19  L.  T.Ilep.K.  S.  491),  basests- 
blisbed  a  more  reasonable  rule — viz.,  that  in  eray 
case  before  the  evidence  is  left  to  the  jury,  there  ii 
a  pr^minaiy  questitm  fta  the  jndge^  not  wbetber 
tbere  is  litOTally  no  evidence  but  whether  there  if 
any  upon  which  a  jury  can  properly  proceed  to  flod 
a  verdict  for  the  party  producing  i^  upon  whran  tbs 
onus  of  pnx^  is  imposed.  If,  t^ereft^  the  ^laiii* 
tiff's  evident^  in  this  case  was  such  tiiat  the  jadge 
ought  to  have  considered  that  it  fell  short  ci  pKmeg 
the  bank  to  have  been  goUty  of  that  qiedes  « 
negligence  which  would  render  them  liaMe  to  se 
action,  he  ought  to  have  withdrawn  the  case  fnn 
the  jury,  and  directed  a  nonsuit.  But  the  appellaofi 
counsel  insisted  that,  as  the  defendant  at  the  trill 
did  not  rest  upon  his  objection  to  the  sofflidencTof 
the  plaintifTs  case,  irat  went  into  evidence  of  U» 
own,  he  did  it  at  his  peril ;  and  that  if  he  pnmd 
any  faots  which  were  favouraide  to  the  pfadntii^ 
they  might  be  used  in  answer  to  the  aj^ilicatiiHi  to 
the  court  for  a  nonsuit,  upon  the  leave  reserved  at 
the  dose  of  the  plaintiff's  case.  It  is  unnecsnary 
to  determine  whether  this  posltim  Is  corrector  BO^ 
because  the  counsel  for  the  respondent  agreed  iUt 
the  appellant's  counsel  might  be  at  liberty  to  use  ia 
argument  any  facts  which  they  could  extract  from 
the  defendant's  evidence  in  support  of  their  esia 
Bnt  it  may  be  convenient  to  see  how  the  plaintiff^ 
case  stood  upon  hia  own  evidence,  before  oonsideriag 
whether  it  was  at  all  imprvTed  any  Cscts  eb* 
tatned  from  the  defendant's  witneaees.  Did  the 
plidntiff,  then,  give  anycrrideuce  of  the  bankhavi^ 
been  guilty  ol  that  degree  of  negligraice  wiiich 
renders  a  gratuitous  bailee  liaUe  for  the  loss  of  pro- 
perty deposited  with  him  ?  From  the  time  (tf  Lord 
Holt's  celebrated  judgment  in  Com  r.  Ben^ 
1  8m.  L.  Ca.  177,  6th  edit  in  whUifa  he  dassBM 
and  distinguished  the  dloetent  dngrcee  of  negli- 
gence for  which  tiw  different  kinds  of  bailees  am 
answerable,  the  neglisence  which  must  be  establishrt 
against  a  gratuitous  bailee  has  been  called  "  griM 
negligence  "  This  tenn  had  been  used  from  that 
period,  without  objection,  as  a  aimt  and  oonventoat 
mode  of  descrlMng  the  depve  of  re^onslUlilir 
which  attaches  upon  a  baOee  of  this  dass.  Atlsaii 
Lord  Cranwortii  (tlten  Barm  Rdfe),  in  the  ease  ot 
Wibon  V.  Brett,  11  M.  &W.  ItS,  objected  to  it, 
saying  that  he  "could  see  no  differeoM  between 
negligence  waA  gross  n^Iigence ;  that  it  was  the 
same  thing,  with  tiie  additkin  oi  a  vituperative 
Kritbet."  And  tbia  critical  ohsamtbm  has  beM 
since  approved  of  by  otiur  enslnent  judges.  Of 
course,  if  intended  as  a  deflation,  the  exprssiioa 
"  gross  negligence  "  whdly  fails  <rf  its  object  Bat 
as  there  is  a  practical  dlffermce  between  the 
degrees  of  negligence  tot  which  diffeioit  classes  d 
tiailees  are  responsiUek  the  term  may  be  usefuUy 
retained  as  desCTlptive  at  that  dlfletHKMi,  more 
eepedally  as  it  has  been  so  long  Infamilieruse,  and 
has  been  sanotioned  by  such  M^autiiariti  as  Lord 
Hdtand  Sir  WlUif^,^ ^^^ng^^^^k- 
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Law  ol  Bailmeiits.  In  the  cMe  of  GriB  t.  Gtiural 
Inm  Scrtw  Collier  Cmnpany,  L.  Bep.  1  C.  P.  612  ;  11 
L.T.  Bep.  N.  S.  715,  WiUes,  after  agreeing  with 
tie  dictntn  ot  Lord  Cranworth,  and  italiag  that  the 
same  riew  of  the  term  "  groH  negligence "  was 
heM  by  the  Exchequer  Chamber  in  Bwl  t.  T/te 
SohA  Dmm  SaUw^  Qwau,  8  H.  &  C.  887;  11 
L.  T.  Bep.  N.  &  18i,  udd:  '"Confoalon  hai  sriiea 
from  regarding  Diligence  as  a  positive  instead  of  a 
nqiatiTe  word.  It  is  really  the  absence  (rf  such 
care  as  it  was  the  daty  of  the  defendant  to  nse." 
It  is  hardly  correct  to  say  that  the  Court  of  Ex- 
cbeqaer  Chamber  in  the  case  referred  to  adopted 
the  Tiew  of  Lord  Cranworth  as  to  the  impro- 
]rieb[  of  the  term  "gross  negl^^ce.**  Cromp- 
UOf  in  delimiag  the  opiokm  of  the  court,  said : 
■'Itist^dthftttheramay  bedifflcolty  in  defloing 
what  gross  negligence  is,  bat  I  agree  m  the  remark 
of  tite  Lord  Chief  Baron  in  the  court  below,  where 
ke  says  '  There  is  a  certain  deme  of  negUgence  to 
nUch  ereryone  attaches  great  Uame.  It  is  a  mis- 
tike  to  suppose  that  things  are  not  di£Fflnot  beoatue 
ft  strict  line  of  demarcation  cannot  be  drawn  be- 
tween them  ; ' "  and  he  added,  "  t<ft  all  practical 
poiposes  tile  rule  may  be  stated  to  be,  that  the 
failure  to  exercise  reasonable  care,  skill,  and 
dihgsDce,  is  gross  n^ligenoe.  M.  Smitii,  J.,  in 
the  case  ia  which  the  abore-mentioaed  ot>- 
MraUflU  of  WiUes,  J.  were  made,  laid:  "The 
w  of  the  term  gtoea  negligence  is  only 
CM  wij  of  suting  that  less  care  is  required 
in  some  cases  than  in  others,  as  in  the  case 
of  gratuitous  bailees,  and  it  is  more  correct  and 
MiBntifle  to  define  the  degrees  ot  care  than  the 
itgnat  of  negligenee."  The  ^thet  gross,"  is 
eertalnly  not  withoat  its  sigoiflcanoe.  The  negU- 
fraoe  for  which,  according  to  Lord  Holt,  a  gia^ 
toitons  bailee  incurs  liabiUty  ia  such  as  to  iavolve 
ft  breach  of  confidence  or  trust,  not  arising  merely 
from  some  want  ot  foresightor  mistake  of  judgment 
but  from  swaie  colpable  default.  No  advantage 
would  be  gained  by  substituting  a  j^o^tire  for  a 
negatiTe  phrase,  baoanse  the  degree  of  care  and 
diligence  wldch  a  bailee  must  exercise^  corresponds 
with  the  degree  of  negligence  for  which  he  is  re- 
spoosible,  and  ^ere  would  be  the  same  difficulty 
in  defining  the  extent  the  positive  duty  in  ea^ 
case  as  the  degree  of  neglect  of  it  which  incurs 
MponiiUUty.  In  truth,  this  difficulty  is  inherent 
in  the  nature  of  the  subject,  and,  though  degrees 
d  care  are  not  definable,  they  are  with  some  ap- 
proach to  certainty  distingulshaUe ;  and  in  every 
case  of  this  description  in  which  the  evidence  is 
left  to  the  jury,  th^  must  be  led  by  a  cautious 
and  dtscrimiaating  direction  of  the  judge  to  dis- 
tingiuih,  aa  well  as  they  can,  degrees  of  things 
iriudi  mo  mora  or  less  into  each  otoer.  It  is  clear, 
aooording  to  the  authorities,  that  the  bank  in  this 
case  were  not  bound  to  more  than  ordinary  care 
of  the  deposit  intrusted  to  them,  and  that  the 
oegligenoe  for  which  alone  they  could  be  made 
liaiJe  would  have  been  the  want  of  that  ordinary 
diligoiQe  which  men  of  common  prudence  generally 
cnniM  about  their  own  affairs.  The  case  resem- 
Ues  very  closely  one  that  was  mentioned  by  the 
cdumI  tta  the  respondent,  which  was  decided  in 
the  Sn^me  Judicial  Court  of  Massachusetts,  the 
ease  of  Fatter,  et  al  (Executors),  v.  The  Essex  Baak, 
17  Mass.  Bep.  478.  The  plaintiff  in  that  case 
oepodted  with  the  bank  for  safe  cnitody,  a  caak 
containing  a  quantity  of  gold  donbloons.  TbU 
was  placed  wi^  other  deposits  in  a  vault  in  the 
bank,  and  the  agent  of  the  plaintiff  was  in  the 
habit  of  coming  to  the  bank  to  see  that  his  deposit 
Was  safe.  There  was  no  evidence  how  the  vault 
Ws  secured.  Whenever  the  plaintiff  gave  orders 
w  the  bank  (which  he  frranentiy  did)  to  deUver 
•one  flf  tbe  gold  donUooiu  deposited,  the  cask  was 


opened  by  the  cashier  or  chief  olerk,  who  delivered 
the  doubloons  pursuant  to  the  orders.  The  cashier 
and  chief  clerk,  both  of  whom  had  previously  sna- 
tained  a  fur  reputation,  fraudulently  took  from  the 
cask  doubloons  to  the  amount  of  82,000  dollan, 
with  which  they  absconded.  The  action  was  Uiai 
npOD  the  graeral  issue,  and  the  jury  found  a  spednl 
verdict  The  court,  after  ailment,  gave  judg- 
ment for  the  defendants.  The  Chief  Justice,  WM 
delivered  the  opinion  of  the  court,  entered  foUj 
into  the  law  of  bailments  amlicable  to  the  case 
holding  that,  "  as  far  as  the  bank  was  conconed, 
the  d«>osit  of  the  gold  was  a  mere  naked  bail- 
ment for  the  aoeommodation  of  the  depnsitmr,  and 
without  any  advanti^  to  the  bank  which  coold 
tend  to  increase  its  liability  beyond  the  effect  of 
SQch  a  contract."  "  I^at  the  bank  was  answerable 
only  for  grosa  negligence  or  for  fraud,  which  wiU 
make  a  wlee  of  any  character  answerable,  and  that 
gross  negligence  certunly  could  not  be  inferred 
from  anythu^  found  by  the  verdict,  as  the  same 
care  was  taken  <tf  the  idaintilTs  property  as  ot 
other  deposits,  and  of  the  property  belonging  to 
the  bank  itself."  And  tbe  court  held  that  Uie  bank 
was  not  responsible  for  the  fraud  or  f^ony  of  the 
cashier  and  clerk,  as  when  they  abstracted  the 
plaintiffs  gold  from  the  cask  they  were  not  acting 
withia  the  soi^  of  their  empli^meut ;  and  the 
bank  was  no  more  answerable  for  their  act  than  it 
would  have  been  if  they  had  stolen  the  pocket- 
book  of  any  person  who  might  have  laid  it  upon 
the  desk  while  he  was  transacting  8<nne  business  at 
the  hank."  Their  Lordships  entertain  no  doubt 
that  it  was  the  duty  of  tbe  judge  at  the  close  (rf 
the  plaintiff's  oaM  upon  the  ^plication  of  the 
counsel  for  the  defendant,  to  haTe  ordered  a  non- 
auit,  or  if  the  plaintiff  numed  to  be  nonsuited,  to 
bare  directed  the  jury  to  find  a  verdict  for  tbe 
defendant,  as  there  was  an  entire  failure  of 
evidence  of  the  want  of  that  ordinatr  care  which 
the  bank  was  bound  to  bestow  upon  the  plaintiff*! 
deposit.  But  the  judge  having  refused  to  noasnltt 
the  defendant  tiiereapon  went  into  his  case  and  called 
witnesses,  and  having  done  so  the  counsel  for  the 
appellants  contend  that  there  being  evidence  on 
both  sides  tiie  question  could  not  be  withdrawn 
from  the  jury,  and  that  as  the  judge  could  not  have 
nonsuited  at  that  stage  of  the  trial  it  was  not  com- 
petent to  the  Supreme  Conrt  to  ^ve  a  judgment  ai 
nonsuit.  It  is  not,  however,  correct  to  say  that  tbe 
judge  could  not  liave  nonsuited  the  plaintiff  after 
the  d^enduit  had  entered  upon  his  case,  as  it  was 
decided  in  the  case  of  Daoia  v.  Harefy  (6  B.  &  C.  226% 
that  tiie  evidence  given  by  a  d^endant  may  be  used 
for  the  puHKNe  of  a  nonsuit  The  defendant's 
evidence  added  to  the  plaintiff's  eaie  the  importint 
fact  tiiat  in  the  strong  room  in  which  tbe  pmntifi'fe 
debentures  were  kept  there  were,  besides  the  boxes 
of  other  customers,  bills,  securities,  and  specie,  the 
property  of  the  bank,  to  a  very  considerable 
amount.  It  may  be  admitted  not  to  be  eufflcient 
to  exempt  a  gratuitous  bailee  from  liability  that  he 
keeps  goods  deposited  with  him  in  the  same  manner 
as  he  keeps  his  own,  though  this  degree  of  care  will 
ordinarily  repel  tbe  Resumption  of  gross  ueglignice. 
But  there  ii  no  case  which  puts  the  duty  of  a  bailee 
of  this  kind  higher  than  this,  that  he  is  bound  to 
take  the  same  care  of  the  property  entrusted  to  him 
as  a  reasonably  pnident  and  careful  man  may  fair]/ 
be  expected  to  take  of  his  own  property  of  the  Uu 
descnptitm.  This  was,  in  effect  the  question  left  to 
tbe  jury  in  Doorman  v.  Jtnkiw  (2  A.  &  E.  256), 
where  Lord  Denman  told  them  that  "it  did  not 
follow  from  the  defendant's  having  lost  his  own 
money  at  the  same  time  as  the  plaintiff's,  that  he 
had  taken  such  oare  of  the  plaintiff's  money  as  a 
reaaonttde  man  would  OTdinarUy  taksnof  his  own, 
and  that  the  fact  relied  upon  was  im^  WiilmJgw 


220-y«LZXL.N.a.-i?£POJ2r5.    THE  LA.W  TDIEa. 


t<M.a.iMa 


Us  Tarn  Socra-Eiimai  or  Vowamu.  Railwat  CoKrjurr  (Lmnn.) 


|,Cham. 


action  U  they  belieTed  tiut  the  loM  occoned  from 
groM  negtigeace."  No  one  cah  fairly  t%y  thmt 
ineani  emjdoyed  for  the  protection  of  the  property 
of  the  brak  and  of  the  plaiotilf  vere  not  inch  m 
uj  iCHonable  mu  mlgfat  properiv  have  coonldered 
anpir  raflcient.  But  the  upftmat't  conneel  in- 
•iftod  that  the  fact  appeariog  for  tbe  flnt  time  in 
the  defieDdaot'i  com,  that  the  bank,  after  Fletcher 
had  abnwd  tbe  confidence  repoeed  in  him,  hod  in- 
troduced additional  precaatlont  to  |verent  the 
recurrence  of  a  similar  act  of  diehooeety,  amounted 
to  an  admiaaion  that  Uwir  former  ealevaards  were 
not  inch  at  prndeDt  men  oa^t  to  hare  been  Htio- 
fled  with.  Thb  argument  goea  the  length  of  con- 
tending that  if  a  gratuitooa  depodtoiy  doea  not 
inalti|Hy  hia  precaution*,  ao  oi  not  to  omit  anything 
whidi  can  moke  the  loaa  of  property  entmited  to 
him  next  to  Impoaaible,  he  ie  gnilty  of  groaa  Degli- 
nooe.  Their  Lwdahlpa  ate  clearly  <rf  i^nion  teat 
m  plaintiff  Mled  apon  hia  own  eridenca  to  prore 
a  caae  of  nesligenca  agoioat  the  bank,  and  that  the 
eridenoa  prodnced  by  the  defendant  abowed  man 
•trongly  tbe  abaenoe  of  any  aach  negligence  for 
which  they  would  hare  been  liable.  "Hiey  will, 
therefor^  recommend  to  Her  Hajeatr  that  tbe 
jiidgiiiant  appealed  from  ba  afltomed,  and  tiw  appeal 
(UimlaMd  with  coito. 

Appwt  di$mi$ted. 

Sdidton  for  tiie  i^pdlanti*  Davidton,  Carr,  and 
BaaiUm: 

SoUcttora  for  the  reapondent,  Mumy  and  Hutchiiu. 


COURT  OF  APPEAL  IN  OEANOSBY. 

B«poit«dbrTac«tf  Baoonumnd  B.  Bmwua 
BocMB,  Biqn.,  BanlaMnHtt-Iwr. 

Jwu  1  and  9, 

(Befbre  fhe  T>(nu»  Jmrnnn.) 

St  Tarn  SoDTB-Eanmc  or  Pobtdoai.  Bailvat 
ComruKT  (LiHmiD). 

Company — Winding-vp — Campania  Act  1862,  u.  95, 
96, 169,  160— fWier*  o/"  officta!  liquidator— Where 
extrdtable  without  tanction  of  court. 

7%e  gfifA  wcfim  of  M«  awfp(ntiaa  Act  1663  defines  the 
powtn  of  fAa  affhial  l^midator  to  Aa  txtnutd  wiih 
ti»  mmetiaH  ^ ^  amrt ;  fAa  96lA  eoaefi  lhat  the 
eattrt  may  anOurim  the  esnrctas  o/  thote  powera 
mtkmt  ttt  aanctim  or  intervention  t  the  160(A  pro- 
vidu  far  cMpnmim  hg  the  <tffiidal  liquidator  with 
the  aanctiom  tf  ikeamrtt 

Seld,  that  to  tvpport  an  order  eon/erring  these  poaert 
tgjon  the  official  liquidator  exclutivtlg,  there  must  be 
a  conBtat  justifying  the  exercise  of  a  Judicial  discre- 
tion on  the  part  of  the  judge ;  ana  ichere  the  evidence 
faihui  to  satisfy  the  Court  of  Appeal,  an  order  of 
Afalins,  V.C  to  that  effect  was  discharged. 

Thia  waa  an  i^peal  by  Mr.  Brandeia  and  Mr. 
Bodoeaoachit  who  were  creditors  of  the  company, 
■Koinat  on  order  of  Malins,  V.C,  made  on  tbe  6th 
Hay,  confirming  an  order  which  hia  Honour  had 
made  in  chambm  on  the  80th  April,  ordering  that 
the  official  liquidator  of  the  company,  Mr.  John 
Boll,  should  be  at  liberty  to  exerciae  oil  the  powers 
of  the  95th  avction  of  tbe  Companiea  Act  1862 
without  the  sanction  nr  interrention  of  the  court, 
exoapt  that  of  dlatribnting  the  aveU  of  tbe  company. 

Hie  caae  Is  reported  m  20  L.  T.  Bep.  M.  S.  800, 
where  all  neceanzy  facta  an  atated. 

CeUM,        and  Amr^  for  Mr.  Brandds;  and 


Glasse,  Q.  C.  and  ^i^i^u^  for  Ur.  BodocaDaeU 
supported  the  appeal. 

iWNiN,  Q.  C.  and  OusrU*  Be^  for  the  oOdid 
liquidator,  oppoaed  it. 

Tbe  antiioritiea  referred  to  were  : 
Bs  The  NorthunAerland  and  2>wftani  Didriit 

BasHeing  Company,  1  Dr.  A  8m.  873 ; 
Tarqwandr.  Ktrby,  L.  Bep.  4  Bq.  123;16L.T. 

Bep.  y.  s.  aoo ; 

The  Companies  Act  1862,  ss.  95,  96, 150,  and  160; 
General  Order,  11th  Not.  1862,  rale  4B. 

Cotton,  Q.  C.  hariog  been  heard  in  reply. 

Lord  Joatice  Selwth  aaid :  —  The  95th  seetioa 
of  tiie  Act  of  Parliament  ctmfers  a  great  TOriety  of 
powers  on  the  official  liquidators,  but  it  does  not, 
amongst  those  powers,  distinctiy  enomerate  the 
power  of  entenog  into  oompromiaes.  lhat  b 
the  aubject  of  the  160th  section.  Then  the  9SA 
section  aaya,  "  that  the  oourt  may  {wovide  by  soy 
order  that  tlw  official  liquidator  may  exerciae  any 
of  the  above  powers  without  the  sanction  or  inters 
Tention  of  the  court,  and,  where  an  official  Uqnidatac 
is  pcoTlaiooalfy  ^ipt^ted,  may  limit  and  leabnat 
his  powers  by  the  order  appcdnting  him."  That  it 
giring  to  the  oonrt  a  rery  wide  and  extenaiTe 
juriadiction,  and  this  court  baa  been  careful,  and  I 
hope  always  will  be  extremely  car«>fiil,  not  in  aoj 
d^ree  to  interfere  with  tbe  discretion  ot  tbe  jodgaa 
who  are  antborised  to  wind-up  tbe  aiTairs  of  these 
oompaniea,  feeling,  as  thia  court  moat  PteeamBj 
do,  that  the  judges  who  has  all  the  partiea  befM 
him  in  chambers,  and  who  has  an  intimate  » 
qnaintance  with  the  affairs  of  tbe  company,  aadi 
as  the  appellate  court  cannot  by  posaibillty  han^ 
is  ia  a  better  position  to  exercise  discretion  oa 
matters  of  this  aort  than  the  Conrt  of  AppeaL  At 
the  same  time  the  powers  giTeo  th«  96th  aeetkia 
are  so  wide  and  extensive,  that  it  reqoiroa  a  emslat 
in  order  to  justify  the  ex^dse  of  the  judge's  dii> 
cretion  in  granting  them.  It  is  a  jndici^  disoctioa. 
In  the  present  case  the  court  has  mode  an  order  by 
which,  with  the  single  exception  of  distributing  the 
asaeU  of  tbe  company,  tiw  oflkial  liquidator  to 
authorised  to  perform  all  the  duties  comprised  in 
tbe  9dth  aection,  and  U  is  alao  intended  that  be 
should  exercise  the  powers  ^Ten  by  the  16(Kh 
section.  It  is  admitted  that  tbe  principal,  if  not 
the  only  ground  on  which  this  order  can  be  sot- 
toined,  is  the  idea  that  a  compromise  t)f  all  the 
claims  of  this  cmnpany  on  tlie  Fortngaeee  Goreni> 
m»nt,  that  is  to  say,  all  tbe  queations  ar^^g  io  the 
winding-up  of  this  company,  is  to  be  made  by  Mr. 
Ball,  the  liquidator.  Accordingly  the  order  is  ta 
these  terms,  that  be  is  to  be  at  liber^  to  exeidae 
all  the  powers  of  the  95th  section  of  the  Companies 
Act  18U2,  without  the  sanction  or  ioterrentitxi  of 
the  court,  except  that  of  diatribnUng  tbe  asseU  of 
the  said  company.  It  is  intended  to  owDprise  in 
that,  not  merely  those  things  which  are  nominally 
and  expressly  refwred  to  io  tbe  95th  seotton,  bot, 
also  the  power  to  compromise  which  Is  ooaf^tred  by 
the  160th  section. 

Now  it  appears  to  me  to  be  nnnecessaiy  to  decide 
many  of  the  questions  which  hare  been  argued  beftm 
us,  or  at  least  scTeral  of  them,  becanse  the  evideDce 
in  this  case  appears  wholly  insoffident  to  justify 
an  order  framed  as  the  order  now  before  ns  is 
framed.  I  think,  therefore,  that  that  order  mast 
be  discharged,  on  the  simple  ground  that  tbe 
eridenee  which  is  before  us  does  not  justify 
the  judicial  exercise  of  such  a  power  aa  is  giren 
by  the  section  to  which  I  have  referred.  Tliat 
being  so,  I  think  we  are  not  in  any  degree  pro* 
Tenting  the  oooomplisbnient  a(  the  object  wbtefa  &e 
Vic^Ch««ellor^^^^I@,§i;^(^,beo«H. 
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it  leeini  to  me  Utat,  if  the  parties  Toatd  hsTe  the 
good  wnse  to  meet  together  and  dieciiM  this  matter,' 
withoat  reference  to  their  extreme  righta  oq  either 
aide,  and,  if,  upon  that  ditcostioo  tiDctog  place,  it 
u  deemed  desirable  to  eater  into  a  compromiw, 
ttiat  compromise  can  be  efFected  ia  the  manner  I 
raggeited  daring  the  argumeat ;  that  ia>  that  aome 
penrai  ihonld  he  nomioated  to  reimseDt  the  inte- 
testa  of  the  creditors.  Some  other  penoo  would 
represent,  if  the  offl(aaI  liquidator  does  not  suffl- 
dentlv  represent,  the  interests  of  the  shareholders, 
and  therefore  hy  means  of  two  or  three  persons  so 
selected  the  matter  might  be  discussed  ia  a  manner 
whidi  wontd  aot  render  it  public  at  all,  and  then, 
ID  the  presence  of  the  judge,  and  with  tlie  sanction 
at  tbejndge,  certun  limits  might  be  defined  within 
which  one  particular  person  might  be  authorised  to 
enter  into  a' compromise.  It  seems  to  be  a  simile 
mode  of  accompUshing  the  object  which  the  parties 
haTe  in  riew ;  but  I  think  we  should  be  going  be- 
yond the  powers  conferred  on  na  by  tbU  Act  of 
Farilament  if,  apon  audi  endence  as  is  now  before 
the  court,  we  were  to  say  that  this  order  can  be 
supported.  I  think  that  the  result  is,  that  the 
order  of  the  8th  Hay,  which  is  the  order  ordering 
the  applicant  to  pay  certain  costs,  should  be  dis- 
charged, aod  80  mach  of  the  order  of  the  80th 
April  shonld  be  discharged  ta  orders  that  "the 
said  y<Am  Ball  be  at  liber^  to  exercise  all  the 
powers  of  the  95th  section  of  the  Companies  Act 
1862  without  the  sanction  or  interrention  of  the 
coort,  except  that  of  distributing  the  assets  of  the 
laid  company."  I  think,  with  reference  to  the  qnes- 
tioD  of  costs,  the  offli^  liquidator  should  have  his 
cosu  both  here  and  below,  and  that  the  other  pu- 
ties  should  bear  ihetr  cost^  both  here  and  below. 

Gm'ABD,  It.  J.  said.— I  am  of  opinion  that  this 
order  cannot  stand,  and  on  the  simple  ground  that 
there  is  not  sufficient  cotutat  on  which  to  found  it. 
Whether  the  order  is  made  under  the  96th  or  the 
ICOth  section,  I  am  of  oiunion  that  there  must  be, 
ia  (MTder  to  support  an  order  of  this  description,  a 
taiatat  showing  that  there  hat  been  that  on  which 
the  court  could  exercise  judioal  discretion,  and  it  is 
obviouB  that  there  is  no  evidence  here  to  support 
the  order,  whidi  has,  I  thin^  been  erroneously 
made. 

Then  with  respect  to  the  course  that  can  be 
adopted,  this  is  no  doubt  both  a  difficult  and  a  deli- 
cate matter,  and  a  matter  which  may  be  so  con- 
ducted at  to  be  very  injurious  to  the  interests  of  the 
parties  if  ther  are  determined  to  stand  out  for  their 
extreme  rights  ;  and  I  cannot  see  why  a  lepreaenta- 
tive  of  the  creditors  should  not  be  appointed,  and 
vhen  that  has  been  done  I  can  see  no  reason  why, 
in  the  presence  of  the  judge  and  of  the  official 
liqnidator,  some  propcsiUon  should  not  be  made 
anthoiising  the  offidal  liquidator  to  compromise 
vithin  certain  limits.  That  being  so,  I  think  that 
the  proper  order  here  is  that  suggested  by  my 
learned  brother,  and  the  reason  why  I  think  the 
ptities  below  ought  not  to  have  any  costs  is  this, 
that  they  have  been  standing  out  for  their  extreme 
■qhts,  sod  asking  for  nothing  but  that.  If  they 
luid  come  forward  with  some  reasonable  proposi- 
^&  I  might,  tot  one,  have  acted  differently  as 
icKards  the  costs.  I  am  certain  that  standing  out 
for  extreme  righta  in  a  case  of  this  sort  will  only 
lead  to  the  injury  of  all  parties  concerned,  and  will 
'ery  materially  affect,  and  prejudicially  affect,  their 
interests. 

_  Solicitors  for  the  olBcial  liquidator,  Madeazit  and 

Stdidlon  tot  the  parties  appeaUng,  BraaAtn  and 
M/  6rtg»y^  Rowdifft,  and  Bamk. 


Saturday,  Juli/  21. 

(Bef(»e  liMd  JusUoe  Ootabd.) 

He  Thi  Masosb*  Hall  Tatuk  Cohfakt 
(Limitbd). 

Oboill's  Casb. 

Compang—  Wiading-up — Tin  Compama  Act  1862, 
s.  ]  Go— Money  received  by  a  director  from  a  promoter 
of  the  company  out  of  a  profit  made  by  him  Jrom  the 
company —  Whether  the  director  can  he  ordered  to  r«- 
pay  it  as  being  money  of  the  conqmny. 

0.t  hang  atkad  bg  a  promoter  of  a  company,  to 
ieeoms  a  director  of  the  conwavy,  the  gualificatitm 
for  which  vas  the  ho/ding  (ff  fifty  Aarta  of  10/.  toA, 
dtdintd  to  do  so,  and  then  K.  o^ered  to  provide  the 
qualijication  for  him.  O.,  under  thete  ctrcumttaneea,- 
contented,  and  N,,  another  of  the  promoters,  ovd  qf 
the  profit  which  he  made  by  the  acUe  of  certain  pro- 
perty to  the  company,  paid  vp  ffty  tharee  in  Ml  far 
O.  There  wot  no  comphtea  agreement  for  tale  of  the 
property  by  N.  to  the  conuMsy  b^ore  O.  became  a 
director.  The  company  haviiy  been  ordered  to  be 
wound-tip,  an  appUcatiori  wa$  made  by  the  official 
liquidator,  under  aect.  16fi  of  the  Companiee  Aet  1862, 
for  an  order  that  O.  ihoufd  rqmy  tne  600^  paid-up 
far  him  6y  iV.  OS  being  moiugr  of  the  eonqiai^  retmaad 
byO.: 

Held  (affirming  the  M.  iZ.).  that  the  tab  ly  N.  to 
company  not  being  repudiated,  no  each  order  could  be 

made. 

This  was  an  appeal  from  the  Master  of  the  BoUs. 
The  company  was  incorporated  on  the  12th  Oct. 
18G5  for  the  purpose  of  purchasing  the  Masons* 
Hall  Tavern,  situate  in  Masons'  Avenue,  In  the 
City  of  London,  and  some  adjoining  houses,  Nos.  18 
and  14,  Basioghalt-street.  The  company  was  to 
carry  on  the  business  of  the  tavern,  and  to  erect  on 
the  premises  in  Basinghall-street  an  auction  mart 
for  the  accommodation  of  auctioneers  connected 
with  the  licensed  victuallers'  trade,  and  also  for 
general  sales  and  public  meetings.  Some  arrange- 
ment was  entered  into  for  the  purchase  of  the 
property  in  fee  simple  for  42,000/.  of  Mr.  W.  F. 
Nolces,  who  held  a  lease  of  the  ground  from  the 
Masons*  Company,  it  being  intended  that  be  should 
arrange  with  the  Masons'  Company  for  the  purchase 
of  the  reversioo. 

The  memorandum  of  association  was  signed  by 
seven  persons,  one  of  whom  was  Mr.  John  James 
Orgill,  an  auctioneer,  who  signed  for  fifty  shares. 
The  articles  of  association  provided  that  the  first 
directors  of  the  company  should  be  appointed  by 
the  subscribers  of  the  memorandum  of  association, 
and  that  until  such  appointment  should  be  made 
the  subscribers  of  the  memorandum  should  be  the 
directors  of  the  company.  The  future  qualifica- 
tion of  a  director  was  fixed  at  fifty  shares.  The 
articles  did  not  refer  to  any  contract  for  the  pur> 
chase  of  any  property  as  having  been  actually 
entered  into,  but  they  gave  the  directors  power  to 
purchase,  take  on  lease,  or  otherwise  acquire,  any 
lands,  buildings,  herediuments,  and  premises.  The 
first  meeting  of  directors  which  Mr.  OrgiU 
attended  was  held  on  the  17th  Oct.  I860,  and  he 
attended  many  other  meetings  subsequently.  The 
shares  were  allotted  on  the  19th  Jan.  18G6,  and  100 
shares  were  allotted  to  Mr.  Orgill,  who  had  applied 
for  that  number. 

It  appeared  that  Mr.  Orgill  was  induced  to  be- 
come a  director  of  the  company  in  this  way.  Early 
in  Oct.  1865  Mr.  Arthur  Kelday,  another  of  the 
persons  who  subscribed  the  memorandnm,  called 
on  Mr.  Orgill,  and  urged  him  to  joio  the  then 
intended  company.  Mr.  Orgill  wiu^t  first  «n- 
willing  to  do  so,  but  Mr.  ^^^fii^ne^^t^ 
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qulification  u  a  director,  tIz^  fifty  shares  of  \0L 

each,  should  be  paid  for  hy  the  promoters,  and  told 
him  that  the  promoters  expected  to  make  some 
profit  from  the  company,  out  of  which  profit  they 
vonld  iwy  his  qualiflcation  as  a  director,  and  he 
thereupon  consented  to  be  a  director.  The  whole  of 
the  BOOL  due  upon  fifty  of  the  shares  allotted  to 
Or^  was  in  fact  afterwards  paid  to  the  company 
by  Mokes.  The  other  fifty  shares  Orgill  paid  for 
himself. 

It  appeared  that  after  the  company  was  incor- 
porated, Kokes  entered  into  a  contract  with  the 
Masons'  Company  for  the  purchase  of  the  rerer- 
liim  of  tiie  Ut^  for  90001.  Th«  tavwn  was  iflw> 
wards  sold  by  the  company  to  a  Mr.  Harsden  tar 
19,000f^  oat  of  which  sum  the  9000/1  was  paid  to 
tiie  Ha«onB'  Company,  and  the  balance  of  10,000£ 
was  paid  to  Nokes  for  his  leasehold  interest,  which 
he  had  previously  purchased  for  7S00L 

Under  the  circumstances,  tbe  company  having 
been  ordered  to  be  woaad-n&  a  summons  wm  taken 
out  before  the  Master  of  me  Bolls  by  the  oflldal 
liquidator,  with  the  view  of  compelling  Mr.  Orgill 
to  repay  the  600J^  so  paid  for  bim  by  Nokes,  on  the 
ground  that  it  was  money  belonging  to  the  com- 
pany, which  Orgill  as  a  director  could  not  retain. 

"nie  Master  of  the  Bolls  refuted  the  application. 
His  Lordship  gave  the  fallowing  jndgmeot :  "  I  am 
d  oi^nion  that  no  case  wbaterer  has  been  made  out 
toe  the  court  to  compel  Mr.  OrgiU  to  repay  or  to 
pay  the  oOOiL  This  application  is  made  under  the 
165th  section  of  the  Winding-up  Act,  which  says, 
*  where  in  the  course  of  tbe  wuiding-ap  of  any  com- 
pany it  appears  that  any  ditectw  has  misapplied  or 
letuned  in  his  own  hands,  or  become  Uable  or 
■cconntable  for  moneys  of  the  company.*  In  this 
case  Mr.  Orgill  has  had  no  moneys  of  the  company ; 
tiliey  are  moneys  of  a  purchaser,  who  has  paid  money 
for  the  property  which  has  been  sold  by  the  com- 
pany, to  be  paid  to  the  persons  who  sell,  nor  has  he 
'been  guilty  of  any  misreasance  or  breath  of  trust 
In  rdaUott  to  the  eompany,'  eo  that  the  coat  may 
examine  into  his  eondne^  and  so  oo.  I  tbtnk  Hr. 
Orgill  has  not  been  Rnilty  of  any  mlsfeasanoe  or 
breadl  ci  his  trust.  The  case  is  a  reiy  simjAe  cme. 
Either  the  contract  which  was  entered  into  between 
tbe  company  and  Mr.  Nokes  for  the  purpose  of  allow- 
ing tiie  property  to  be  sold  to  iir.  Harsden  the 
pnrdiaier  for  19,000£.  was  at  a  prepoetmnsly 
brge  ralne,  or  It  was  not.  If  it  was  sold  at 
a  pgr^msterously  large  Talne  the  application  should 
be  made  against  Nokes,  because  there  is  no 
raggestion  that  Mr.  Or^ll  was  instrumental 
in  carrying  the  contract  Into  effect,  or  that  Mr 
Kokes  got  more  than  a  reasonable  price  for  the  pro- 
pertT  s^d.  He  was  tiie  owner  of^  tlie  leaadold  of 
tbe  Maaons'  Hall  TaTern,  and  he  entered  Into  a  con- 
ttaet  to  buy  the  reTmion  foe  900011  The  company 
mAA  it  to  Mr.  Marsden  for  19,0001,  and  they  divided 
tile  19,000/.  in  this  way ;  9000/1  was  paid  to  tbe 
Masons'  Company,  and  10,000/.  to  Mr.  Nokes  as  the 
price  of  the  leasehold.  If  that  was  tbe  fidr  ralne 
of  the  leasdiold,  no  penoa  has  a  ri^t  to  ooraplaitt. 
n  ttiey  gare  hhn  more  than  he  oo^t  to  hare  re- 
odved  for  it,  and  that  was  done  by  means  of  bribing 
me  of  the  direct(n«,  unquestionably  a  very  bad  case 
would  be  made.  But  there  is  no  evidence  of  Uie 
■ort  even  suggested,  and  far  less  is  it  suggested  that 
Ur.  Orgill  was  liaUe  la  respect  of  it.  If  it  was  the 
act  of  all  tbe  direoCim,  tbey  would  be  jost  as  liable 
uMr.OrgUL  Mr.  Nokes  could  do  what  be  pleawd 
wlA  the  money  he  obtained,  an^  he  was  at  perfect 
liberty  to  pay  for  paid  up  shares  for  a  person  whom 
be  wished  to  become  a  director  of  the  company,  if 
be  thought  it  beneficial  for  the  company  to  do  so. 
Accordingly  he  induces  Mr.  Oi^U,  who  it  appears 
is  an  auctioneer,  and  therefore  wmdd  be  uannl  to 
Iheeompany,  to  become  a  director,  on  tlie  pnmdse 


of  paying  for  tbe  fifty  paid  up  ahares,  whidi  woald 
be  the  qualiflcaUon.   If  that  had  not  been  done  the 
only  effect  would  be  that  Mr.  Orgill  would  have 
taken  fifty  shares  only  instead  of  one  hundred, 
because  he  has  paid  upon  fifty  shares  out  of  his  own 
money,  and  has  had  fifty  shjires  paid  up  with  Hr. 
NtdMs's  moD^,  but  he  woold  have  beeis  qualified 
as  a  director  just  as  much  if  he  had  only  fasd  fifty. 
The  whole  toansaetion  q^pears  perfectly  boai  fiSe 
and  regolar.   If  there  had  been  an  express  contnct, 
"If  you  enable  me  to  get  a  profit,  I  will  giveyoa 
something  out  of  it,"  that  would  be  a  s^iarate  and 
distinct  matter,  and  then  you  would  be  entitled  to 
take  the  shares  if  yon  ooold  not  take  the  moosv. 
Bvt  all  that  is  done  is  that  the  numey  is  Ud  out  m 
paid  up  shares,  and  5001.  is  paid  to  iha  company,  M 
that  the  company  have  got  the  money  which  they 
are  now  seeking  to  get  over  agun  on  this  occaskn. 
I  am  of  oinnion  that  they  cannot  do  that.    I  think 
Mr.  OrgiU's  conduct  has  been  perfectly  stiai^t- 
forward,  and  also  tbe  ooodact  of  Mr.  Nokes.  I  di> 
not  percave  that  there  has  been  any  eoneealacBt  or 
anything  of  that  kind  in  the  matter.    That  Mr. 
Nokes  made  a  very  large  profit  out  of  the  transac- 
tion is  very  probably  but  that  is  a  matter  to  be 
tried  in  a  suit  against  him  If  it  can  be  shown  that 
he  was  a  trustee  for  ^  company  io  the  saiae  of 
being  tbe  agent  of  tbe  oompany.  But  that  would 
not  apply  to  Mr.  Oi^lt  I  am  of  opinion  therefoi^ 
that  Uie  summons  must  be  dismissed,  and  that  the 
costs  of  all  parties  should  come  out  of  the  estate. 
From  this  decision  the  official  liqmdator  appealed. 

Jeme/,  Q.  C.  and  Eddis,  Q.  C,  in  support  of  the 
appeal,  contended  that  even  though  Uie  company 
afBrmed  tbe  sale  as  far  as  Nokes  was  coDcmwd, 
still  OrgiU,  who  was  a  trustee  for  the  compav, 
could  nM  be  allowed  to  retain  any  part  of  the  profit 
made  on  the  transaction.  He  became  a  trustee  for 
the  company  with  a  view  to  the  carrying  out  of  a 
certain  purchase,  and  then  be  received  a  doncenr 
out  of  the  purchase  money.  The  moneyso  reodvad 
he  could  not  be  allowed  to  retain.  du^  o< 
Orgill  as  a  director  was  to  make  the  best  baigidB 
he  could  f<H-  tbe  company,  and  therefore  he  oi^U 
to  have  insisted  on  the  company  paying  to  N<«fla 
the  10,000/.  less  the  600/;wbictkbewastorecdve<nt 
of  it.  Tbey  referred  to  the  following  anthoritiBa-. 

Tht  MadridBankT.  PsUy.  L.  Bep.  7  Xq.  4fi; 

B»  I%«  London  and  PTOvincial  Stateh  Compmfr 
W.  N.  18a9, 98;  80L,  T.  Bep.  N.  &  8M; 

TyrreU  v.  TAe  Btmk  tif  London,  6  L.  T.  Bep. 
N.S.1. 

Without  calling  upon 

Southgale,  Q.  C.  and  Btgg,  iriio  ai^eaied  for  Ut. 

OrgiU, 

Lord  Justice  Om>ARi>  said.— This  is  ui  a^fici- 
tion  made  under  the  165th  section  of  the  Wlnding-ip 
Act  It  is  an  application  against  Mr.OrgiUai(XM.u 
Nokes  is  not  here.  The  arguments  that  have  bsen 
addressed  to  me,  particnlariy  by  Mr.  Eddi%  would 
undoubtedly  be  very  cogent  arguments  indeed  if  we 
were  now  conndering  what  would  be  tbe  result  of 
a  suit  instituted  by  the  company  against  Mr.  OrgiU 
and  against  Mr.  Nokes  for  the  purpose  of  aetluiK: 
aside  this  sale.  That  is  not  the  mattn  now  before 
me  at  aU.  It  has  been  admitted  very  pnpcrijr  Alt 
in  this  proceeding  I  must  take  it  tiiat  tbe  compaa^ 
afBrmed  the  sale.  That  being  so,  it  seems  to  me 
to  follow  that  Mr,  Or^l  cannot  be  called  upon  to 
refund  this  mon^.  I  can  weD  understand  that,  if 
there  was  a  transaction  of  a  character  which  was  a 
mere  cloak  for  tbe  purpose  of  getting  a  dmiceor* 
then,  under  the  166tii  sectio^lbe  court  would  onv 
that  to  be  xetoxne&gitn«t  w 
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action.  Tbe  traoMOtioD  u  thii.  Mr.  Orgill  waa 
an  anctioneer.  The  piomoten  of  the  compaoy 
were  desiroM  that  h«  should  be  a  director,  and 
tbe/  agreed  with  him  that  ha  thotild  beoome 
adineior,  he  dectiningto  beootoe  a  diraotor  niUeM 
-ttflj  qualified  him.  That  waa  the  tubstantUl  agree- 
ment in  reepect  oi  which  he  became  a  director,  and, 
heoomiog  a  director,  he  could  hare  nuuDtuoed  ad 
action  or  proceeding  for  an  indemnity  against  the 
parties  no  agreeing  with  faim.  Tliat  was  the  ante- 
oedeot  obligation  on  tbe  part  of  tibose  penons,  and 
among  othen  on  tiia  part  of  Mr.  Nokea.-  Troe 
it  is  ba  a^ri  Iw  nndentood  tiiat  lie  waa  to  be  paid 
rat  of  the  profile  which  die  promoters  might  make, 
and  that  would  be  a  moet  snfflcient  reason  for  set  - 
ting  aside  the  contract;  but,  when  you  get  the 
contract  afliimed,  of  coarse,  the  contract  being 
a&med,  I  must  assume  it  waa  a  fair  contract,  and 
foe  a  fair  ^ice^  and  I  think  it  would  be  gmng  fat 
bsjond  anj  decided  case  If  I  held  otlMffwiBe.  I  am 
not  at  all  inc^oed  to  restrict  tbe  ease  of  TifntU 
BoHk  of  Lomtan,  or  any  oases  of  tliat  class.  On 
the  contrary,  I  think  they  lay  down  a  most  whole- 
some doctrine,  tiiat  a  trustee  or  agent  shall  not 
make  ^fit  at  the  expense  of  tbe  cuttiiqiu  tnat. 
But  where  the  transaction  on  the  part  of  Nokea  is 
an  antecedent  obUgiUioii  to  Orgul,  Nokes  selliag 
to  tbe  company,  and  the  company  aiBrming  that 
mhtf  it  mart  be  taken  that  that  is  a  sale  which  can- 
not now  be  disputed.  Then  Mokes  out  of  that 
mooey,  not  giving  a  douceur  to  Ornll,  but  paying 
teOrgUlasum  of  money  which  he  (Nokes)  is  bound 
in  law  to  pay  him,  I  do  not  thtak  ttnd«r  those  cir- 
ciunstancee  Mr.  Oq^ll  can  be  ealled  upon  to  refund 
M%  money.  I  anee  therefore  in  opinion  with  the 
Msstn  ot  the  Bolls,  and  this  appUeation  mnrt  be 
nfosed  with  costs. 

I  wish  it  to  be  distinctly  understood  that  I  by  no 
■wans  say  that  it  may  not  be  a  fsopet  ease  for  the 
eonpany  to  institute  a  anit  to  eat  aside  the  whole 
tmsacti<m.  In  a  auit  of  that  deaortption  the  oon- 
dderstions  would  be  wholly  different  from  what  th^ 
■re  now.  As  to  the  costs,  tbe  nde  we  now  adopt  is 
tills.  We  make  a  direct  order  on  the  official  Uqui- 
-ditor  for  payment  of  coats,  sod  kare  him  to  apply 
to  the  judge  of  the  court  below  to  give  him  such 
an  indonuty  as  the  judge  thinks  fit 

Sdicttors  tot  the  official  liquidator,  Mercer  and 
Solidtora  lor  Mr.  Orgill,  JiadMon  and  QMriag. 


V.  a.  KAIJNB*  OOUBT. 
Xapoted  br  O.  T.  Exnrusa,  Bwi..  BHriitsral-LMr. 

F^idi^,  Jim  i, 

J^rbm — BiBi  tbtmn/br  sftors  M  prntatni^—Suim- 
fmt  fidbin—Itmlaau^  at  thutf  bUU—Gtaaral 
wtd  tquraU  crtditort. 

-&)  a  wmAv  of  a  Japan  firm  of  wunkamlM,  hung  ab<M 
to  $0  to  Eiuiiptd,  drew  bUb  in  three  mU,  ai  r^n- 
aa^wjr  mm,  took  nmmtto  Nem  York,  and  died 
Iters.  The  biiU  to  takm  bjf  K.  were  loel,  and  aitotAtr 
stf  wen  imdoned  to  abide  lAs  deeitim  of  the  ctwt  ok 
a  evitwa  mimd  ta  emsejMMS  of  tMe  tidtoefetnt 
fmnj^^Jlm,a»batmmt  tie  general  amd  eipa- 

-Bt^  Aat  it  teiaff  daar  m  tie  eoidenee  that  the  Jinn 
wuiaeebmat  tlie  date  the  bilta,  t/iq  beioiiqed  to 
thte^enf  the  firm. 

^p>u  vas  a  petition  lor  paymant  out  of  court  of  a 
MB  «f  MOOf,  lapnantcd  fc;  oartabt  biUs  of  ex- 
^Xn^  Mdmad  lor  tbe  pupoia  of  aUdtag  the 


[V.C.  M. 

decieioa  of  tbe  court,  and  paid  in  undn  the  pro- 
Tiaiona  of  the  Trustee  Helief  Act. 

In  tbia  case,  L.  Kemptner  being  a  member  of  a 
m^cantile  firm  carrying  on  business  in  JapaiL 
being  about  to  come  to  England,  in  Feb.  1867,  and 
there  being  at  that  time  a  sum  of  4000/.  standing  to 
his  account  in  the  partnership  books,  procured  bills 
from  the  firm,  la  uree  sets,  to  that  amount.  The 
first  set  being  duly  indorsed,  were  taken  possession 
of  by  Kemptner  himself ;  he  took  them  to  Kew 
York  with  him,  and  there  died,  and  they  were  not 
forthcoming,  and  the  second  set  wwe  not  iodcwaed 
until  the  May  following.  The  firm  failed  in  the 
end  of  1867,  and  the  question  arose  as  between 
private  creditors  of  Kemptner  and  his  executors, 
whether  hia  estate  could  be  credited  with  the 
amount  of  the  bills.  Evidence  waa  adduced  to 
ahow  that  a  firm  of  Smith  and  Co.,  connected  with 
Eamptuer'a  firm  in  buuness,  was,  at  the  time  the 
bills  were  given,  liable  to  half  the  amount  of  a  loss 
of  30,000iL  accrued  upon  certain  silk  shipments,  and 
that,  therefore,  the  Japan  firm  were  then  suffituent^ 
solvent  to  meet  tbe  bills  on  Kemptaer's  account. 
On  tbe  oth&  hand  it  was  also  alleged  that  Smith 
and  Co.  were  unable  to  meet  the  15,000^  to  which 
th^wen  liable,  and  tiut,  therefore,  tbe  loss  &lliag 
on  jCemptner*s  firm,  that  firm  was,  in  fact,  at  the 
time  the  hills  were  given,  unable  to  meet  tbe 
amounL  The  firm  failed  at  the  end  of  1867  for 
I00,000£.  and  upwards.  A  petition  was  presented 
by  creditors  of  Kemptner's  firm,  claiming  payment 
of  the  bills  to  them. 

C.  Zecoek  Wdb  appeared  In  aupport  of  the  peti- 
tion, and  in^ted  that  the  firm  of  which  Kemptner 
was  a  member  being  in  fact  insolvent  at  the  time 
the  bills  were  given,  they  belonged  to  tbe  genaral 
crediton,  and  not  to  Kemptnet's  estate. 

Zi'mfl^,  for  the  represeatatires  of  Kemptnegr, 
contended  that  if  at  tbe  date  of  the  Mils  tbe  «neta 
of  tbe  firm  were  sufficient  to  meet  them.  It  mattered 
nothing  wfaat  subsequently  took  place.  It  appeared 
in  evidence  that  lafiOOI.  was  the  only  liability,  and 
that  on  the  balance  of  account  there  was  anmaait 
toniert  tbe  bills. 

£«  jportfl  fleet,  1  Had.  318. 

StirSag  for  the  trustees. 

Tbe  Yicb-Chakcelloe  (without  hearing  a  reply). 
— ^Iliese  bills  were  drawn  on  the  asaumptioa  thwt 
Kemptner  was  entitled  to  sufficient  to  meet  tinem, 
No  doubt  tbe  lint  set  were  not  fbrUtcoming,  and 
the  second  set  not  indorsed ;  but  it  waa  asoenalned 
in  the  Utter  end  of  1867  that  in  1866  Eeuptiin*a 
firm  was  insolvent,  and  Kemptner  being  no  longer 
a  free  agent,  the  giving  the  bills,  if  that  was  so,  waa 
a  fraud  on  the  firm  of  which  he  was  a  member.  The 
bills  were  subsequently  endorsed  by  arrangement^ 
in  order  that  the  mon^  mi^t  be  brongbt  into 
account  to  abide  tbe  decision  of  tbe  court,  and  I 
have  to  decide  whether  Kemptner  by  this  transac- 
tion became  entided  to  the  4000^,  because  his 
executors,  of  course,  have  no  greater  right  than  he 
himself  had.  It  is  admitted  by  Mr.  Lindley  that  if 
the  transaction  was  fraudulent,  tbe  right  to  receive 
the  money  1^  tbe  repreaentativea  of  Ennptnar 
canootexist.  Mow  waa  it  a  f rand  or  not?  Inoold 
be  slow  to  come  to  the  ametnsion  that  Kemptner  - 
intended  to  commit  a  fraud,  but  I  must  look  at  tiie 
transaction,  and  the  position  of  the  parties  when  it 
took  place.  Now,  at  that  time^  tbe  firm  was  insol- 
vent, because,  although  tbwe  was  SO^OOOdola.  avail- 
able capiul,  it  is  admitted  that  three  or  fouriiKntba 
after  there  was  a  loss  of  SOlOOO/.,  although  under  an 
amogement  with  Meaars.  Smith  and^  they  wan 
to  bear  half  the  loi%  bo^  lfRz^  VVO^K* 
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meet  it,  the  whole  would  fall  on  Kemptner's  firm. 
Now  Smith  and  Co.  were  anable  to  meet  it,  and  the 
whole  loss,  therefore,  fell  on  the  Japan  firm.  That 
took  place  in  Aug.  1866,  and  it  was  well  known  in 
Feb.  1867,  when  the  bills  wen  drawn,  that 
there  was  a  great  improbabilitv  of  Uiere  being 
aesets  to  meet  them,  and  whether  that  was 
intended  as  a  fraud  or  not  made  no  dif- 
ference. Bat  besides  that  there  is  the  clear 
breach  of  trust  on  this  transaction,  because,  as  it 
could  only  proceed  upon  the  supposition  of  the  sol- 
Tencj  of  the  firm,  at  the  end  of  the  same  jear,  it 
TU  iDlolTeut  for  101,100^,  the  only  assets  being 
7000/,,  and  that  on  no  new  undertaking  or  unforeseen 
contingency,  for  it  is  admitted  that  uie  transaction 
on  which  the  toss  occurred  was  entered  into  liefore 
the  bills  were  given.  Upon  what  principle,  then,  a 
partner  who  was  joined  with  the  others  in  a  mer- 
cantile dealing,  which  may  end  in  a  ruinous  loss, 
can  be  held  entitled  as  agiUntt  the  general  creditors 
under  such  circumstances  as  these,  I  cannot  imagine. 
In  order  to  defeat  the  right  of  Kemptno**!  repre- 
sentatives, the  money  not  having  "beoa  received, 
there  must  be  a  stoppage  in  irantitu,  the  non-receipt 
being  merely  an  accident.  Under  these  circum- 
stances, the  court  will  be  bound  to  jsKreat  sach  a 
grossly  improper  thing  being  done.  Whetb^  know- 
ledge can  be  imputed  to  Eemptner  and  his  partners 
or  not,  it  is  an  attempt  to  take  money  which  belongs 
to  the  creditors,  when  the  representatires  of  Kempt- 
ner  can  only  resort  to  what  remains  after  satis- 
fying  them.  The  bills  not  having  been  pud,  the 
creditors  had  a  right  to  follow  them.  It  freauently 
happens  that  the  court  has  possession  of  snch 
securities  ;  and  whenever  it  has,  it  is  its  duty  to  say 
that  the  proceeds  shall  go,  not  toa  separate  creditor 
tike  Klemptner,  but  to  remain  part  of  the  assets  of 
tlM  firm  of  which  he  was  a  member. 

Jufjf  20  and  21, 

CODTTS  t>.  AcKwoaim, 

Volunlarif  appointment — Power  of  reoocation. 

M.  B.  having  a  general  power  of  appointment  by  deed  or 
willvnder  her  father' »  wiV/oc'crSOGO/.  to  be  raised  out 
of  real  estate,  and  being  separated  from  her  hasband, 
and  lodging  vjith  her  brother-in-law  A.,  and  being 
threatened  with  a  suit  bif  her  son-in-law  whose 
wife  {her  only  child)  was  ieiid,  wished  to  put  the  3000/. 
<mt  of  B^apmcer,  A,  employed  his  cousin,  a  solicitor, 
vho  prepared,  and  M,  H,  executed,  a  deed  which  teas 
era  absolute  appointment  of  the  3000/.  (subject  to  her 
bje  interest)  to  A.  M.  B.'s  husband  died,  ana  she 
married  again,  and,  as  it  appeared  by  evidence,  con- 
sidering that  she  had  appointed  the  8000/.  6y  will,  A . 
was  applied  to  for  such  wiU,  but  he  said  that  his  wife 
had  it,  and  it  was  never  orodueed  v»lit  after  M.  if.'s 
death,  which  took  place  litlle  more  than  a  year  ajter, 
she  having  by  will  under  a  power  of  revocation  contained 
in  the  settlement,  revolred  part  of  the  trusts,  and  given 
the  bulk  of  the  3000/.  to  C,  and  the  rest  to  her  second 
husband.  A.  applied  for  and  kept  the  settlement  for 
sows  weekn,  and  it  appeared  in  a  bill  of  costs  of  ' his 
solicitor  that  he  was  advised  to  keep  quiet  about  tlie 
oppmnlment.  On  bill  filed  to  set  asitk  the  appoint- 
ment iajavour  of      decree  with  costt. 

This  bill  waa  filed  to  set  aside  a  deed  of  ai^int- 
ment  dated  the  let  Aug.  1853,  and  for  the  delivery 
np  of  the  same  to  be  cancelled.  The  facts  were 
these :— William  Edmunds,  by  his  will,  dated  the 
18th  June  1842,  gave  to  Joseph  Ackworth  (de- 
ceased), the  defendant,  John  Thurstain,  and  the  Hev. 
William  Pope  (deceased)  certain  loueholds,  whereof 
JoKph  Ackwinrth  was  tenant  from  year  to  year, 
and  all  hit  real  and  penonal  estates  upon  trust  to 
pay  his  debts,  funeral  and  testamentary  expenses, 
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and  interest  on  a  certain  mortgage  on  the  property 
in  the  occupation  of  Joseph  Ackworth,  and  an 
annuity  of  400£.  a  year  to  his  wife.   And  after  bet 
decease  upon  trasi  to  raise  8000^  and  stand  pas* 
seesedof  the  sune  upon  trust  toallowittorenui, 
on  Uie  security  of  tin  leaadiolds,  at  1/.  pra  cent,  or 
invest  it  in  the  pabUc  funds,  or  upon  Govemmnt 
or  real  secnrities,  with  power  to  vary  secoriUei.  And 
to  stand  possessed  thereof  upon  trust  to  psy  or 
permit  his  (the  testator's)  daughter,  Mercy  Harrey, 
to  receive  the  dividends  for  her  life,  for  her  separate 
ua^  upon  trust  as  to  ludi  niai  of  3000JL,  or  the 
ttoeka,  f  Bnds,  and  securitiei,  in  ae  upon  whidi  tiu 
same  should  be  invested,  and  the  interest,  din- 
dends,  and  annual  proceeds  thereof,  for  such  persooB 
upon  and  for  such  trusts,  intents,  and  porposei, 
and  with,  under,  and  subject  to  such  powers,  pro- 
visions,  and  declarations  as  the  said  Mercy  Harvey, 
whether  covert  or  sole,  should  by  any  deed  or 
deeds,  with  or  without  powM  of  revocation  ini 
new  appointment,  to  be   sealed   and  deliveted 
by  her  in  the  presence  of  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament  or  by 
codicil  thereto,  from  time  to  time,  appoint.  And 
in  default  of  appointment  upon  trust  for  all  inch 
children  of  his  said  daughter,  as,  being  sons,  should 
attain  twenty-one,  or,  being  daughters,  ahonld  attain 
that  age,  or  marry  before  such  age,  with  power  to 
his  said  daughter  Mercy  Har>rey,  at  any  time  after 
hia  decease,  to  appoint  any  part  of  the  income  of 
the  said  3000/.  unto  any  after-taken  husband,  for 
his  life.  And  in  case  bis  said  daughter  had  no  child 
who  should  live  to  attain  a  rested  interest  in  the 
said  sum  of  8000/.,  then  to  his  (the  testator's)  next 
of  kin,  according  to  the  statute.   Hie  testator  died 
on  the  23rd  Oct.  1852,  and  liis  widow  was  also  dead, 
but  the  3000/,  had  never  been  raised.  Mercy 
Harvey  had  a  daughter  who  attuned  twenty-one 
and  married  John  Benstead,  with  whom  she  lived 
on  very  bai  terms,  and  died  in  1868  with- 
out  children,  and  Mercy  Harvey  never  had  loy 
other  child,   Mercy  Harvey  lived  separate  fnm 
her  husband,  and  with  her  daughter  till  her  dealii, 
when  she  lodged  with  Joseph  Ackworth,  her  bro- 
ther-in-law, a  tallow  chandler,  at  Chatham;  bat 
disputes  arising,  she  left  after  a  short  time,  but  atili 
lived  at  Chatham.  During  the  Ume  that  Hen? 
Harvey  lived  at  Josqih  Ackworth's,  John  Bensteu 
(her  son-in-law),  threatened  a  suit  for  the  adoiinit- 
tration  of  the  trust-fund,  and  she  expressed  bff 
determination  that  he  should  never  have  anything 
that  ahe  could  dispoae  of.   The  bill  then  alleged 
that  Joseph  Ackworth  advised  her  to  make  a  will, 
and  she  expressed  her  intendon  to  do  so^  either 
in  his  favour,  or  that  of  bli  diildren,  Joseph 
William  Ackworth,  John  Ackworth,  and  Stnh 
Elizabeth  Plummer,  and  remained  under  the  im- 
pression that  ahe  had  executed  a  will.   That  Joseph 
Ackworth  undertook  to  get  a  will  prepared,  and 
applied  to  hie  cousin,  Qeoree  Ackworth,  a  stdicitor 
at  Rochester,  who  prepared  a  deed  absolutely  lad 
irrevocably  appointing  the  8000/.  aftw  her  deceise 
to  Joseph  Ackworth,  and  the  deed  now  soogbt  tobe 
aet  aside  was  executed  on  the  1st  Aug.  1853,  it 
being  prepared  by  George  Ackworth,  and  he  and  his 
son  witnessed  it.    llie  bill  alleged  that  this  instm- 
meat  was  never  explained  to  Mercy  Harvey*  and 
she  never  knew  that  it  was  an  irrevocable  appoint- 
meut,  but  thought  it  was  a  will,  and  never  had  tsj 
other  professional  advice;    All  ahe  kne#  was  thiA 
ahe  was  preventing  her  son-in-law  from  getting  any 
of  the  money. 

This  deed  recited  the  will  of  Wiliam  Edmnodi, 
and  hia  death,  and  it  was  witnessed  that  in  execu- 
tion of  the  power  and  all  other  powers  enabling  her 
in  that  behalf,  she  did,  by  that  writing,  in  the 
presence  '<tf  the  two  credible  penons  whow  nsBMS 
appealed  as  witne^  ,^  b^^^^@l^^»<>'> 
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•bsolntely  and  irrsTocably  direct  and  appoint  that 
Joseph  Ackvorth,  John  Tbarstaia,  and  Willian 
Fo^,  or  the  sorTivors  or  survivor  uf  them,  hii  or 
their  executors,  administratora,  aod  assigns,  or  oUier 
tbetmsteea  or  tmttee  for  the  time  bdug  of  the  will 
of  the  laid  WiUiam  Edmands,  should  from  time  to 
time,  aod  at  all  times  thereafter,  stand  possessed  of 
and  he  interested  in  the  said  sum  of  SOOO/^  directed 
to  be  raised  by  the  said  will  after  the  decease  of  his 
•lid  wife,  and  the  stock,  funds,  and  securities  upon 
wlucb  the  latne  should  be  inrested,  and  the  diri- 
dnds,  intmst,  and  annual  produce  thereof,  subject 
to  the  life  interest  of  the  aaid  Mercy  Hatvey 
therein,  in  trust  for  the  said  Jos^  Ackworth, 
his  «ucators,  administrators,  and  aasigns  and  for 
ao  other  trust,  interest,  or  purpose  wnatsoerer. 

This  deed  was  taken  powesslon  of  by  Joseph 
Ackworth,  and  he  kept  it  until  after  Mercy  Ilarvey's 
death,  and  she  never  afterwards  saw  or  had  a  copy 
of  it,  the  coats  of  preparing  it  being  paid  by  Joseph 
Ackworth.  Id  1858  WiUiam  Harvey  died  and 
William  Pope  in  1861,  no  new  trustee  being 
iT^inted.  In  the  latter  part  of  Mercy 
Harvey  became  engaged  to  the  defendant  James 
Bussell  Brenchley,  aod  on  the  8th  April  1661  a  deed- 
poll  was  prepared,  reciting  the  will,  intended  mar- 
tiige,  £c^  and  that  Mercy  Harvey  was  desirous  of 
exercising  her  power  over  the  3000/,  and  without 
referring  to  the  deed  of  Ist  Aug.  1863  ;  it  was  wit- 
nessed that,  in  execution  of  the  power  and  of  every 
other  power  enabling  her  in  that  behalf,  she,  the 
•aid  Mercy  Harvey,  absolutely  revoked  all  deeds 
eiecnted  by  her  with  respect  to  the  SOOOi,  and  by 
nrtue  of  the  said  power  she,  the  said  Mercy  Harvey, 
Old  (in  the  usual  form  of  words)  absolutely  and  ir- 
rerocably  ai^int  that  in  case  the  said  marriage 
took  effect,  the  trustees  of  the  said  will  should,  after 
the  decease  of  tlie  said  Mercy  Harvey,  stand  pos- 
•e^sed  of  the  income  of  the  3000/.  upon  trust  to  pay 
nini  income  to  James  Russell  Brenchley  for  life, 
wd  after  the  decease  of  the  survivor  to  pay  and 
divide  the  said  sum  of  3000/.  equally  between  Joseph 
n  illiam  Aclcworth  and  John  Ackworth  aod  Sarah 
Elizabeth  Plumraer,  their  executors,  administratora, 
tnd  aasigns,  as  tenants  in  common.  Then  followed 
I  general  power  of  revocation. 

nwrriage  took  place  in  April  1861,  and  before 
the  deed  was  prepared  James  Ward,  the  solicitor 
employed,  asked  whether  she  had  executed  any 
other  deed,  and  she  aaid  she  had  made  a  will  in 
favour  of  Joseph  Ackworlh's  three  children,  and  she 
tilwd  if  it  was  necessary  to  get  it,  to  which  he 
Mpued  no,  becanse  the  deed  overrode  it.  Joseph 
AckworUi  was  then  applied  to,  and  without  stating 
that  it  was  not  a  wiU,  he  replied  that  bis  wife  had 
^  and  she  refused  ;to  give  It  up;  and  Mercy 
Brenchley  having  told  her  husband  no  farther  steps 
wwe  takeo,  and  Joseph  Ackworth  and  John 
Inurstsin  vrere  served  with  notice  of  the  deed  poll 
w  settlement,  and  Joseph  Ackworth  asking  to  see 
Mt  was  sent  to  him,  and  he  kept  it  for  three  or 
MM  weeks,  anil  did  not  retjrn  it  until  applied  to 
■c^w  time^  but  never  mentioned  the  irrevocable 
Mnire  of  the  deed.  In  Feb.  1862,  Hetey  Brenchley 
™ae  a  will,  and,  reciting  the  power,  revoked  the 
wiats  of  the  deed  poll,  and  appointed  lOOOi;  to  her 
Husband,  aod  2O00/.  to  the  plaintiff,  and  in  the  event 
of  his  predeceasing  her,  to  his  executors  and  ad- 
ministrators. Mercy  Brenchley  died  on  the  22nd 
Joly  1862,  and  the  plaintiff  proved  ber  will,  of 
vhtch  Joseph  Ackworth  complained,  but  never 
produced  the  irrvvocable  deed,  although  he  procured 
Thuntain  to  concur  in  the  surrender  of  the  lease, 
Ud  a  new  one  was  granted  to  him  alone. 

On  the  deatli  of  Mary  Brenchley,  the  plaintiff's 
wlicitors  applied  to  Messrs.  Ackworth,  and  for  the 
mm  time  beard  of  the  deed  of  Aug.  1851,  and  the 
fiaintiS  becoming  bankr  up  t  in  1863,  that  was  super- 


seded in  1867;  Joseph  Ackworth  having-died  in 
Dec.  1866,  made  his  will  and  appointt-'d  Charles 
Buyat  executor,  and  gave  all  hia  property  to  his  chil- 
dren equally.  A  correapondence  took  place,  result- 
log  in  thia  bill  b^ng  filed  io  Feb.  1868,  praying  that 
the  deed  of  Aug.  1858  might  be  set  aside,  and  a 
declaration  that  the  trust  fund  was  well  appointed 
by  the  deed  poll  of  1861,  and  that  James  liussell 
Brenchley  was  put  to  his  election  between  the  life 
estate  under  the  deed,  and  the  1000/.  under  the  will ; 
and  that  the  executors  of  Joseph  Ackworth  might 
make  good  the  trust  fund  out  of  his  saseta,  with 
luterest  from  the  decease  of  Mercy  Brehcbley,  or  for 
the  administration  of  hia  estate,  and  if  necessary 
for  the  administration  of  the  estate  of  WilliaiD 
Edmunds.  Answers  were  put  in,  and  there  was  s 
great  deal  of  evidence,  and  amongst  the  documents 
A  bill  of  ccsts  of  Messrs.  Ackworth,  in  which  was 
an  item,  advising  Joseph  Ackworth  to  keep  quiet 
about  the  deed  of  Aug.  1858. 

Glane,  Q.  C,  and  Bagahawe,  for  the  plaintiff, 
contended  that  the  conduct  of  Joseph  Ackworth  in 
concealing  the  deed,  not  disclosing  its  existence  or 
true  nature,  under  advice,  as  appeared  by  the  bill  of 
costs,  although  he  had  notice  of  the  settlement^ 
wnsalone  sufficient  to  render  it  void.  Moreover,  Mrs 
Hnrvey  was  deceived  as  to  its  effect,  it  was  never, 
explained  to  her,  she  thought  it  a  will,  and  that  the 
settlement  overrode  it ;  and  she  had  no  professional 
assistance,  but  from  a  relative  of  the  appointee 
paid  by  him.  The  transaction  was  not  fidr  or 
understood  properly  by  the  appointor  : 

Coolte  T.  Lamotte,  15  Beav.  240  j 

Taker  T.  Taker,  31  Ibid.  d29; 

PhilUyaon  v.  Kerry,  32  Ilnd.  628 ; 

Hitgytenin  v.  Baselei/,  14  Tea.  278. 

Fooka,  Q.  C,  and  Bevir,  for  Mr.  Brenchley,  in  the 
same  interest  as  the  plaintiff,  took  the  same  line  of 
argument. 

Cotion,  Q.  C.  and  A.  E.  Miller,  tor  the  defendant, 
Joseph  Ackworth,  insisted  that  the  object  of  the 
appointor  being  plain,  viz.,  to  divest  herself  of  all 
power  over  the  fund,  for  the  purpose  of  disappoint- 
ing her  husband  and  son-in-law,  and  being  a  person 
of  full  age,  it  would  take  very  strong  proof  of  being 
imposed  upon  to  entitle  the  plaintiff  to  relief.  She  . 
had  the  amplest  opportunity  of  knowing  what  she 
was  doing.  She  must  have  known  the  nature  of 
the  deed,  being  a  middle-aged  woman  and  delibe- 
rately doing  the  act.  Joseph  Ackworth  was  nok 
bound  to  disclose  what  she  had  done  ;  for  she  made 
the  settlement  knowing  that  she  had  before  put  the 
property  out  of  her  power,  and  there  was  no  proof 
of  unfair  advantage.  The  mere  fact  of  no  power  of 
revocation  being  reserved  was  quite  insufficient  tfr 
make  the  deed  void ;  no  case  went  to  that ; 
BttnUr  T.  Athiru,  S  M.  ft  E.  118. 

Ooltt  Q.C.  and  Dixoa,  for  the  trnstee,  tooik  no- 
part. 

The  TiCB-CHAHCBLLOa  (after  stating  the  factiX 
—I  assume  that  Josefdi  Ackworth  was  a  man  of 
irreproachable  character,  and  the  evident  object  of 
this  deed  was  to  put  the  8000/.  out  of  the  lady'a 
own  control,  that  she  might  not  be  subject  to  the- 
importunities  of  herhuslmnd  and  son-in-law,  -  She 
does  not  appear  even  to  have  employed  a  solicitor ;, 
and  being  a  resident  in  Joseph  Ackworth's  houie 
(or  six  weeks,  no  doubt  she  was  under  some  degree' 
of  influence ;  but  the  case  does  not  depend  upon 
that,  although  that  circumstance  is  not  entirely  ta 
be  disregarded.  However,  George  Ackworth,  a 
cousin  of  Joseph  Ackworth,  and  practising  at 
liocbester,  took  instructions  for  this  deed,  and  on 
the  evidence  I  come  to  the  conclu^on  tiu^^tbpw 
inatructioni  were  given  iSi^)riMiti|dljD«^jy4i£ 
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Aekworttk ;  at  all  erentt^  if  tbej  wen  gireo  hj 
her,  ihe  bad  only  an  imperfect  ajqirehenrion  of  her 
rights  and  position.   I  consider  that,  ander  such 
drcnnuta:  c»,  George  Ackwortb  was  bonnd  to  re- 
gard himself  u  acting  for  her,  although  no  doubt 
be  acted  for  Joseph  Aiiwortb,  who  paid  hit  bill ; 
and  it  was  his  imperative  duty  to  see  that  she  was 
duly  inotected,  and  retidned  a  int^>er  coDtiol  over 
the  cairital  of  that  which  was  all  the  property  she 
had,  and  of  which  she  was  the  absolate  mistress, 
being  tenant  iot  llfe^  wiUi  power  of  appointmeat 
over  the  capital,  baring  only  to  call  on  the  trustees 
to  hand  it  over  to  her  bodily,  whenever  she  thought 
fit.  Itfnroducedber  120/.  ayear.  She  had  an  infirm 
husband,  who  was  probably  troublesome  to  her ;  and 
events  might  arise  with  respect  to  herself  and  other 
relations  in  life  might  render  it  necessary  to  use 
■ome  portion  of  the  capital  to  meet  the  exigency ; 
end  it  did  arise  whea  she  waa  afflicted  i^  that  most 
dreadful  disease  cancer.  It  is  obvious  that  she  ought 
to  have  been  left  in  possession  of  the  capital  to  dis- 
pose of  for  her  own  parpotes ;  ebe  was  only  flfty- 
three,  not  living  with  her  husband,  whether  from 
her  own  fault  is  not  material.   In  all  probability  if 
■he  survived  the  fausbandj  as  ber  first  marriage  waa 
mfortunat^  she  would  tiy  a  second,  and  m  that 
reason  alone  she  dionld  have  been  allowed  to  retain 
the  control  over  this  ^^rty.   It  was  said  that  a 
gift  to  Joseph  Ackwortb  was  in  fact  a  gift  to  his 
wife  and  children,  I  cannot  accede  to  t^t  propo- 
sition, for  he  had  the  absolute  control,  aod  could 
■ell  the  reversion,  and  cut  down  Mn.  Harvey  to  a 
life  estat^  and  if  he  became  bankrupt  it  would  pass 
to  his  assignees,  and  all  this  was  in  uvour  of  a  man 
irho  I  most  consider  as  a  stranger  in  blood.  It  was 
the  duty  of  George  Ackwortb  to  put  before  her  the 
fact  that  in  case  of  illneu  or  other  exigency  she 
-could  not  deal  with  this  money  without  applying  to 
Joseph  AckwOTth,  and  there  ts  not  an  iota  of  evi- 
dence to  show  that  uit  sndi  thing  was  said.  There 
ii,  indeed,  evidence  of  Mrs.  Flommd  tiut  she  was 
t«d  that  the  instrament  waa  irrevocable,  and  that 
•the  property  would  be  Joseph  Ackworth's  after- 
'Waids ;  but  I  do  not  believe  that  she  understood  what 
-that  meant,  and  I  think  she  ought  to  have  been  in- 
fcffmed.  I  bring  this  within  that  class  of  cases  with 
Tespect  to  which  Lord  Eldon  observed  that  a  person 
ought  not  to  be  flowed  to  execute  auch  a  deed.  In 
Tour  V.  Toleer  (sup.),  the  solicitor  asked  whether 
tiwre  ought  not  to  be  a  power  of  revocation  re- 
served, when  the  lady  refused  to  have  it  inserted. 
Li  that  case  she  was  seventy-four  years  old,  here 
fifty-three ;  there  there  was  a  delib^«te  intention, 
MM  moreover  the  person  employed  was  the  family 
wUcitor,  and  yet  the  deed  was  set  adde.  This  po<ur 
wonMu  had  only  the  solicittv  of  the  man  who  was 
to  bnieflt  by  the  deed  to  advise,  and  her  position 
was  none  the  better  for  his  advice,  for  applying  the 
Iffinciple  of  the  authorities,  he  should  have  left  the 
«^tal  under  ber  own  control,  her  only  object  being 
to  be  protected  against  ber  husband  and  8on<iu-law. 
I  considw  that  I  am  bound  to  come  to  the  coododon 
that  the  Insertion  of  a  power  at  revocation  was  deli- 
berately abstained  from,  because  it  was  the  object 
of  the  solicitor  and  appointee,  finally  and  for  ever  to 
aecnre  possession  of  the  SOOOj^  to  Joseph  Ackwortb 
^ter  ber  death,  whereas  she  ought  never  to  have 
btea  pmnitted  to  execute  sndi  a  deed  which  was 
«hwt  dghted  and  improyldoit.  What  happened  ? 
Her  husband  died,  wbidi   entirely  altered  her 
portion,  and  she  waa  open  to  contract  a  new 
relation,  and  three  yean  after  she  married  again 
and  said  she  believed  she  had  made  a  will.  It 
is  difficult  now  to  say  whetha  she  knew  Uiat  a  will 
eoold  not  be  upon  pandunent^bnt  she  was  convinced 
that  whether  a  will  or  not,  she  had  the  control 
during  her  life.    Mr.  Ward'k  evidence  waa  that  she 
^  considered  die  had  made  a  will,  and  that  she  wished 
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to  provide  for  Joseph  Ackworth's  children;  and 
that  Ward  told  her  it  wis  nnneoeassry  to  consider 
what  she  had  done  by  the  will,  because  the  deed 
ovoTode  iL  Then  came  the  settlement  oa  ia 
second  marriage;  and  during  all  this  time  Joseph 
A<^worth  was  aliv^  and  died  in  1866.  He  was  m 
possession  of  a  deed  whidi  it  is  obvions  she  ^  not 
know  the  effect  of,  but  he  did ;  and  that  on  her 
second  marriage  she  would  make  some  provirioa  for 
her  husband  ;  and  was  it  decmt  or  proper  for  htm 
to  stand  by  and  allow  her  to  make  a  settlMnent 
whicli,  under  the  circumstances,  was  not  worth  the 
paidiment  it  was  written  on.  Then  is  all  bat 
proof  that  he  had  got  a  deed  which  he  dare  not  pn>- 
Buce,  and  which  waa  not  in  conformity  with  the 
intention  of  the  ai^ntor;  she  was  deprived 
of  the  domioion  and  that  was  the  reason  w^  U 
never  was  produced  till  after  her  death.  There 
was  an  attempt  to  show  that  her  halnts  were  intem- 
perate, hot  it  entirely  failed,  and  there  is  evidence 
that  she  lived  in  domestic  happiness  till  her  death ; 
and  then  this  deed  was  brought  forward,  and  the 
entries  in  the  bills  of  costs  of  the  firm  who  advised 
Joseph  Ackwortb  show  that  be  was  advised  ya 
keep  quiet  in  ponesaion  of  a  deed  which  gave  lum 
absolute  dominion,  and  he  did  ke^  qniet  imtl 
October;  and  I  am  satisfied  that  he  knew  he  bad 
taken  imiwoper  advantage  of  this  lady  by  gettin| 
all  the  property  she  bad  in  the  world.  The  plaintiff 
was  her  spiritual  pastor,  and  claims  under  a  will 
admitted  b),probate,  and  under  a  solemn  disposilioB, 
the  probate  being  conclusive  on  this  court  Tbt 
settlement  contained  a  power  of  revocation,  and 
Mr.  Ward  properly  discharging  his  duty,  and  by  the 
will  she  revoked  the  appointment  in  favour  of  her 
ne^Mws  and  nieces.  The  second  husband  wtl 
abominably  treated,  and,  I  suppose,  had  not  the 
means  of  asserting  his  rights,  nor  was  the  plaintiff 
of  a  dass  of  men  abounding  in  wealth,  and  Jose^ 
Ackwortb  having  lent  him  IWL  sued  hitn  for  it ;  be 
was  made  bankrupt,  but  that  was  superseded  on  pay- 
ment of  the  only  mditor,  and  must  be  regarded  as  if 
it  never  existed,  and  he  as  the  lady's  legal  personal 
representative,  asks  that  this  deed  may  be  set  aside 
and  delivered  up.  I  am  clearly  of  opinion  that 
lie  is  entitled  to  what  he  asks.  As  to  the  concise 
statement,  It  contains  matter  proved  to  be  untrw^ 
of  the  most  gross  and  unwarrantable  descriptioik 
and  nKneover  lias  been  fully  aoswored,  and  could 
not  advance  the  defendant's  case  Id  the  least;  and 
as  clearly  i^tpears  by  the  counsel's  note  at  the  foot^ 
was  only  for  the  puipoae  of  intimidation,  and  to 
force  the  plaintiff  to  abaudoo  the  suit.  Those  filiu 
it  must  pay  all  liie  costs  occaaioned  by  it.  Witt 
regard  to  the  antiioritiM,  they  ail  proceed  on  the 
princij^le  laid  down  in  Btmumn  v.  Baztlof  (sifk\ 
which  is  this,  that  where  there  is  a  voluntary  pn- 
vision  made  of  a  fund  in  favour  of  a  donee,  whe* 
ther  by  appointment,  settlemcnii  or  in  any  other 
form,  the  bnrdoi  is  thrown  on  audi  donee  to  show 
that  the  transaction  was  fair,  pcop^,  and  weU 
understood  by  the  dmor.  Here  it  was  unfslr,  it 
deprived  ber  of  the  conlaol  of  all  ber  pro- 
perty ;  it  nevw  was  expluned,  for  if  it  bad 
been  the  donee  would  nave  been  diadmrged; 
and  upon  that  it  is  hardly  necessary  to  rcfa 
to  the  autiiorities.  BvgtuiUH  r.  Baz^  (."Vd  ^ 
down  the  rule,  and  Cook  r.  Lamolte,  Amtrwu  v. 
Emsworth,  and  Fonkaw  t.  ITeUy,  carried  It  nmeh 
further,  because  they  show  that  when  on  the  execu- 
tion of  a  voluntary  deed  the  circumstances  are  such 
that  the  donor  ought  to  have  been  advised  to  retain 
a  powBr  of  revocation,  and  it  was  not  done,  that  is 
fatal  to  the  deed.  Lord  Eldon  considered  that, 
although  there  ndriit  be  particular  circomstaaoca 
rendningit  Invalid,  he  did  not  leet  Ms  deoMoa  «■ 
that groimd alone:  (See Wbit»«ndTndqr^LendiBg 
Cbm.  4S0.  iefttrin5j^git^ys^@5ogSe«<*«' 
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Tmtioos  are  applicftble  here  vhere  a  woman  io  middle 
life  was  •nrin'iwd  into  the  execution  of  a  deed 
whereby  she  wai  defnired  of  her  property,  which 
WDold  bare  been  obviated  by  simply  iaaertiogapower 
ofieTDcation.  If  I  had  the  power  I  would  lay  it  down 
that  whereTK  thm  ia  a  Ttuaotary  gift  of  a  material 
part  id  a  pemn'a  property,  unleBS  ai  in  Toktr  r. 
T-ottr  the  donor  refasea  to  haTe  a  power  of  reroca- 
tion  ioaerted,  it  is  the  duty  (tf  the  solicitor  to  insert 
it,  and  to  refuse  to  prepare  snch  an  instrument 
imless  a  reaicHiable  protection  is  afforded  to  the 
donor  by  a  power  of  aUetlaff  what  he  hai  dona.  An 
fam  of  nch  a  power  U  almost  oondosiTe  for 
Mttiog  it  aside.  I  consider  that  I  need  not  go 
further  than  the  cases  warrant  me ;  but,  if  it  were 
necesaary,  I  shoald  have  oo  hesitation  in  doing  so 
in  this  case,  because  it  is  impossible  for  any  case 
more  clearly  to  illostrate  the  principle  that,  unless 
it  is  dtotinctiy  prored  that  tiicre  was  a  decided 
intendon  not  to  allow  the  insertioD  of  snoh  a  clanse, 
it  was  the  du^  of  the  soltdtor  to  insist  eittier  that 
tfiere  should  be  a  general  power  of  appointment  or 
a  power  tk  reTocation.  This  deed,  therefore,  is 
open  to  all  the  objections  that  oaght  to  have  been 
provided  against ;  it  is  therefore  invalid,  and  must 
be  set  aside,  as  an  unfair  attempt  to  gain  abicdute 
poBseenon  Uiis  property,  aad  ddlvered  up  to  be 
canoelled.  I  see  no  graind  on  which  I  can  relieve 
those  who  are  in  the  wrong  and  attempted  to  sus- 
tain the  claim,  from  the  consequences,  for,  instead 
of  comia;  to  some  reasonable  terms,  Uiey  insisted 
on  their  nttreme  rights,  and  resisted  a  very  proper 
demand,  and  must  pay  the  costs  of  the  suit.  There 
mnit  be  a  declaration  of  charge  m  the  propertj  f€x 
3000/^  with  intcmt  at  4/.  peor  oeot.  from  death 
of  Mrs.  BrenchUy^  within  six  months. 

Solicitors  for  the  plaintiffs,  Learoyd  and  Blebji. 

StAkitm  for  the  husband,  Scott  Lcncmm. 

SoUdtor  tot  the  defendants,  Stetnherg. 


Y.  O.  JAKBB>S  OOUST. 

Beported  to  W.  H.  Banaraad  E.  T.  BociT,  BsqiIh 
BsRWanS-Lsw. 

T*^day^  JWm  29. 

Bawru  V.  Wood. 

Fonbr  md  pimkcaer—Athumhigmimt  hymarritd 
wmm—^ieeifie  perjbrmmee. 

B,  amtraeUi  to  jtvrchaufrom  S.  a  frteholdproperti/  for 
wAmA  an  agnment  ma  oOtnd  into  between  lAem, 
tmd  a  dqfOtU  paid.  It  ttmted  oat  that  S.  mu  not 
emtitbd  i»  fee,  but  onhf  to  an  ettate  pur  outer  vie, 
Mtiih  remamder  to  the  km  him  and  his  wife.  The 
wifit  ackmoi^odgment  to  tat  eonv^anoe  tie«»g  neces- 
stvy,  tkU/ormaiiti  eovM  uH  U  annpkted,  the  oak 
tern  there/on  cotmderedaa  abandoned,  and  the  dipotit 

3Tm  pnpirtw  wot  etdmtfnaitLfold  to  IT.,  oail  ds  eaa- 
veyamxSUgadenoiKkdgtdliitJamifit. 

On  biB  fled  by  S.  far  a  tpta^  per/brmanee  tf  Ms 
i^nment,  and  a  dadanOwn  tkat  W.  wa»  a  trutee 
JorB. 

Meld  (4a<  As  mu  so,  and  doert  for  ipecific  per/ormanee 
madt  as  to  sneft  inureat  om  Skadin  tJu  proper^, 
and  t^Kmu  at  Io  fAs  omowU  of  ccs^paasoftoa  to 
fiaiMiiffftr  lAs  nilsrist  not  tmotgtd  loAua. 

lUs  was  a  bill  filed  by  B^ijan^  Bamta  against 
Jofan  Wood  and  Jdto  Stringer  for  the  spedfic  per- 
fdrmance  of  an  agreement  of  the  6th  Feb.  1668, 
whciefey  Barnes  agreed  to  pmrchase,  and  Stringer 
tOBdl*  afredK>ld  piece  of  land  for  700A,aiid  a  de- 
podt  of  SOL  was  paid  Barsei  to  Stringer  in  part 
Itajawut  €f  Ihft  jagchaw  wy.  ItwwMMUDed 


[Ex. 

that  the  vendor  was  the  owner  in  fee.  It  turned 
out,  however,  that  he  was  only  entitled  to  an  estate 
pur  auto-  vie  with  remainder  to  the  use  of  himself 
and  Betty  his  wife  in  her  right  in  fee  simple.  It 
was  necessary  therefore  that  Mrs.  Strings  ahoold 
be  a  party  to  the  conveyance  by  acknowledging 
it  as  A/eme  covert.  For  some  reason  which  did  not 
flufiSciently  appear  this  could  not  be  obtained,  and 
on  the  20th  April  the  deposit  money  was  left  at  the 
plaintiff's  house.  The  property  was  subsequently 
sold  to  the  defendant.  The  conveyance  to  him  was 
duly  ezecnted  and  acknowledged  in  doe  form  by 
Mrs.  Stringer. 

The  bill  stated  these  circumstances,  and  itprq^ed 
a  declaration  that  the  laml  was  purchased  by  and 
conveyed  to  the  defendant  subject  in  equity  to  the 

f»laintfff*B  contract  of  Feb.  1666  for  the  purchase  of 
t,  and  that  the  defendant  Wood  held  the  same 
bound  by  that  contract  to  the  extent  of  the  fan 
simple,  or  if  not,  then  to  the  extent  of  snch  estate 
and  interest  therein  as  Stringer  was  able  to  sell,  and 
for  an  adequate  compensation  to  be  mode  to  the 
plaintiff  for  inch  estate  and  interest  tiicrda  as 
Stringer  could  not  convey. 

Am^iUtt^  Q.C.  and  W.  B.  G.  Bagshawe,  for  the- 
plointiff,  urged  that  it  was  proved  that  Uie  defeuQ 
dant  Wood  bad  knowledge  of  the  contemplated  sal 
to  the  plaintiff,  and  the  agreement  to  that  effect. 
That  he  therefore  had  obtained  the  land  coUosivc^ 
and  with  notice^  and  held  it  in  equity  as  a  trustee 
for  the  i^dntiff.  That  he  was  cleariy  entitled  to 
such  interest  io  the  property  »  Btfinger  was  eoaUed 
to  convey. 

K  E.  Km,  Q.  C.  and  G.  WiBammat,  to  the  defeo- 
dant  Wood,  contoided  that  there  was  do  luodinff 
agreement  between  the  plaintiff  and  Stringer,  and 
that  spedflc  performance  ot  such  an  agreement  as 
bad  been  entered  into  could  not  have  been  enforced 
against  Stringer  and  wife.  That  he  (Wood)  was 
therefore  entiUed  under  his  conveyance  to  the  pro- 
perty in  question. 

The  Viob-Chakcbixob  said  that  although  Mrs. 
Stringer  was  not  bound  as  to  her  remainder  in  fee. 
John  Stringer  was  bound  to  convey  to  the  plaintiff 
all  the  interest  he  possessed  in  the  premises  ia 
question,  and  there  would  therefore  be  a  decree 
against  the  defendant  Wood  for  a  coavciyanee  of 
that  interest  with  costs.  There  most  also  be  a  refe- 
rence to  chambers  to  ascertain  the  amount  of  oom- 
pensation  to  be  paid  to  i^^tiff  for  the  Intatest  not 
conveyed  to  him. 

SoUdton :  Fe»  and  Cb. ;  Wi&ammm  and  Co. 


(ETommon  lato  <Sourf0. 


OOUBT  OF  EZGHBOUXB. 

Bwortsfl  Iv  K.  Lnu  a&d  B.  LuHUT,'.SIs(irSq  BsRlsts» 
at>L»w. 

SBbtrdo^  Ht^  89< 

Hasyit  axd  onrRBS  o.  TBx  Matos  axd 
CoKFOxxTjOK  or  Ltxa  Biais. 

Hmbaur  dues— Local  Barhatr  Act  (1  ^ 
c  9^y~  Conttructian   of—Qoode  "landed  within 
harbour"— What  osuwite  to  a  ''lani^"—Toll$ 
payable  thereon. 

Bg  their  local  Harhoar  Act  (1^-2  Qao.  4,  c.  99)  tAe 
defendants  are  tntithd  to  femr  tolls  on  giiodt, 
"  landid;'  or,**  thippedmlldn  the  eobb  or  harhonr  ^  oj 
I^pne  Rtgie.  Cargou  of  Smettone,  wekith  were  di^ 
at  the  pMtUiffk'  quarries,  ntaaie  en  (As  sAons  10  lAs 
wetward  of  (As  AorAew,  were  pnt^  thmp  MM* 
tm»  Aeols  sate f^igA«^ ^Di^§>(3r  <*s 
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<k/itnhnts,  teere  shot  out  from  the  boats  into  the  »ater 
at  a  spot  leithin  the  harbour  between  high  and  tow 
water  mark,  there  to  remain  until  thejf  should  be  re- 
thipped  for  exporlalioH  ;  and  it  was 

Beld  (dissentients  Channel!,  B.)  bv  the  mujorit^  of  the 
Court  of  Exchequer  {_Kellg,  C.B.  and  Bramwell  and 
C/eatbj/,  BB.)  that  the  depositing  the  limestone  at  the 
in  question,  in  the  manner  above-mentioned  was 
not  a  **  landim  "  of  the  same,  within  the  meaning  of 
the  Local  Harbour  Act,  so  as  to  aititk  the  defendants 
to  leKg  a  toll  thermpon  as  upon  goods  "  landed^*  within 
the  cobb  or  harbour. 

Leak  ftnd  another  (qui  tarn)  v.  Howel  and  another, 

Cro.  Eliz.  63S,  citea  and  distinguished. 

ThU  was  an  action  of  reple-via  broaght  to  recover 
damages  for  an  alleged  distrefi  for  nonpayment  of 
harbour  dues,  alleged  to  be  dne  to  the  defendants. 
And  the  declaration  charged  that  the  defendants, 
in  or  near  a  certain  harbour  or  cobb  called  the  har- 
bour or  cobb  of  Lyme  Regis,  took  the  goods  of  the 
plaintiffs ;  that  is  to  say,  a  boat  containing  three 
tons  of  stone  or  thereabouts,  and  unjustly  detained 
the  same  against  eareUes  and  pledger  until,  &c^ 
with  an  allflgation  of  damage  thereby  to  the 
plaintiffs. 

The  defendants  pleaded  :  1.  Kot  gailty.  2.  To 
BO  mnch  of  the  declaration  as  charg^  the  taking 
and  detaining  the  boat  of  the  plaintiffs,  and 
the  causes  of  action  in  respect  thereof,  they 
said  that  by  a  certain  Act  of  Parliament  (I  £  2 
Geo.  4,  c.  99)  for  improring  and  maintaining  the 
harbour,  pier,  or  cobb,  at  the  port  or  borough  of 
Lyme  Regis,  after  reciting  (amongst  other  things) 
that  certain  ancient  cobb  duties  therein  referred  to 
were  insufficient  for  maintaining  the  sold  pier  or 
cobb  in  good  repair,  and  that  it  was  expedient  that 
more  effectual  provision  should  be  made  for  main- 
taining the  same,  it  was  enacted  that  from  and  after 
tlie  passing  of  the  said  Act  it  should  and  might  be 
lawful  to  and  for  the  mnyac  and  burgesses  of  the 
aaid  borough  of  Lyme  Regis,  and  their  snccessurs 
for  the  time  being,  or  such  person  or  persons  as  he 
should  appoint;  and  they  were  thereby  authorised, 
from  time  to  time  and  at  all  times,  to  ask  and 
demand,  take,  receive,  collect,  recover  and  levy  upon 
all  and  every  of  the  ships,  vessels,  and  boats,  of  what- 
soever description,  which  should  come  into  the  said 
cobb  or  harboQP,  and  for  all  goods,  wares,  or  mer- 
chandise,  and  other  things  landed  or  shipped  within 
the  said  cobb  or  harbour  as  aforesaid,  the  several  rates 
and  duties  set  forth  in  the  schedules  to  the  said  Act, 
marked  A.  and  B.  respectively.  And  it  was  further 
enacted  by  the  5th  section  of  the  said  Act,  that  it 
ihoald  and  might  he  lawful  for  the  said  mayor  and 
burgesses,  at  the  Umes  and  in  manner  provide<l  by 
the  said  section  to  appoint  two  sufficient  persons, 
inhabitants  of  the  said  borough,  collectors  or 
receivers  of  the  duties  aforesaid,  and  such  other 
officers  as  might  be  required  for  carrying  ijto  effect 
ilie  purposes  and  provisions  of  the  said  Act.  Audit 
was  fiurther  enacted,  by  aect.  9  of  the  aaid  Act,  that 
it  should  and  might  be  lawful  for  the  said  mayor  and 
buigesses  and  their  successors,  for  the  time  being, 
by  any  one  of  themselves,  or  for  the  said  collector 
or  collectors,  or  any  other  of  their  officers  for  the 
time  being,  to  go  on  board  any  ship,  hoy,  barque,  or 
other  vessel  that  should  come  into  the  said  cobb  or  har- 
bour, to  demand,  eoUect,  and  receive  the  aaid  duties  irAtcA 
the  aforesaid  Act  should  be  due  and  payable,  and 
ttpon  non-pmpneal  thereof  to  take  and  distrain  every  such 
ship  or  vess^  and  all  htr  tackle,  apparel,  or  furniture 
thereunto  belonging,  or  any  part  thereof,  and  abo  all  or 
ant/ part  of  the  goods,  wares,  and  merchandise  chargeable 
mtk  tht  said  duties,  and  the  same  to  detain  and  keep 
until  he  or  tha/  should  be  satisfied  and  paid  the  aatd 
duties,  mn  andmmei^  money,  and  every  one  of  (Arm. 


And  the  defendants  avow  ibe  taking  of  the  sud  host 
in  the  said  place,  for  that  at  the  time  of  the  takiagof 
ttie  said  boat  of  the  plaintiffs,  the  same  was  wiAin  Ike 
saidcobb  or  haibowr,  and  the  plaintiffs  had  just  befoic 
the  taking  oS  the  said  boat  unloaded  omd  kmki 
therefrom,  being  wiAin  the  cobb  or  karbomr,  and  ftwi 
and  off  of  the  said  barque  certain  goods,  &&,  to  wit, 
three  ions  of  limestone,  whereby  the  {daiadffs 
became  and  were  chargeable  with  the  rates  and 
duties  in  respect  of  the  same  provided  by  the  said 
Act  and  specified  in  the  schedule  (B)  thereto  annexed 
—to  wit,  certain  duties  at  the  rate  of  6dL  per  ton  in 
respect  of  the  aaid  limestone,  and  thereupon  the 
defendants,  by  their  officers,  duly  and  in  pursoince 
of  the  said  Act  appointed  in  that  behalf,  in  poi^ 
suance  of  the  aforesaid  powers  in  that  behalf,  de- 
manded payment  of  the  said  duties  from  the  plain- 
tiffs, and  upon  non-payment  thereof  took  and 
detained  the  said  boat,  as  they  lawfully  might,  Ac, 
as  a  distress  for  and  in  respect  of  the  aaid  rates  and 
duties,  &c. 

The  plaintiffs  pleaded  in  bar:  1.  Joining  issue  on 
the  defendants'  plea.  2.  As  to  the  defendanu' 
avowing  that  at  the  time  of  the  taking  of  the  boat, 
the  same  was  not  within  the  cobb  or  haibottr  as  alltgid. 
3.  For  a  second  plea  to  the  said  arowty,  denying 
the  untoa<ling  and  landing  from  the  said  boat  within 
the  said  cobb  or  harbour  goods,  wares,  and  mer- 
chandise  as  alleged.  4.  For  a  third  plea  to  the  said 
avowry,  denying  the  pluntiffs'  chargeability  with 
the  rates  and  duties  provided  by  the  said  Act  of 
Parliament.  5.  And  for  a  fourth  plea  to  the  said 
avowry,  denial  of  any  demand  by  the  defendants  of 
payment  of  the  said  duties  from  the  plaintiffs  before 
the  taking  and  detaining  of  the  said  boat. 

The  defendants  replied  taking  uid  joining  isnis 
on  each  of  the  plaintiffs'  pleas  respectively. 

At  the  trial  before  Byles,  J.  and  a  special  jury,  at 
the  last  Spring  Assizes  at  Dorchester,  the  fullowiog 
appeared  to  be  the  facts  of  the  case. 

The  plaintiffs  are  cement  merchants  residing  at 
Weymouth,  and  are  tenants  of  certain  quarries  or 
beds  of  blue  lias  or  limestone,  situate  on  the  fore- 
shore, and  in  the  adjoining  cliffs,  about  half  a  mile 
westward  of  the  Lyme  Cobb  or  harbour.  It  ap- 
peared that  the  plaintiffs,  as  well  as  prbr  tenants  of 
these  quarries,  had  permission  frem  the  corporation 
to  deposit  the  limestone,  when  dug  out  of  the 
quarries,  at  a  certain  spot  within  the  harbour,  the 
stone  being  conveyed  from  the  quarries  by  bosis 
belonging  to  the  plaintiffs  into  Uie  harbour,  and 
there  shot  from  the  boats  into  the  water  at  the  spot 
appointed  as  the  depot  for  it.  The  spot  in  question 
is  between  high  and  low  water  mark,  so  that  at 
certain  times  of  the  day  the  heaps  of  stone  were 
covered  by  the  tide,  and  at  other  times  they  were 
left  quite  dry,  or  partially  so ;  and  the  spot  in 
qaestion  was  found  by  the  jury  to  be  witldn  the 
Cobb  or  harbour.  The  stone  was  deposited  tiiera 
in  order  and  preparatory  to  its  being  reabipped  on 
board  vessels  and  exported  to  different  parts  of  the 
Kingdom,  on  which  exportation  an  export  duty,  si 
provided  by  the  Cobb  Act  mentioned  in  the  decU- 
ratioD,  woiUd  be  payable  and  pidd. 

Some  disputes  having  arisen  last  year  between 
the  plaintiffs  and  defendants  as  to  the  payment  of 
certain  harbour  dues  with  respect  to  limestone 
shipped  direct  from  the  quarries,  to  which  it  is  not 
necessary  now  further  to  refer,  the  defendants  gavs 
notice  to  the  plaintiffs  of  their  intention  to  claim 
payment  of  a  duty  at  the  tate  of  6d!.  a  ton  mi  evei/ 
ton  of  limestone  broug^ht  by  boats  from  the  {dala- 
tiffs  quarries,  and  deposited  at  the  depot  within  the 
cobb,  as  upon  goods  *<  landed  "  at  tlw  said  cobb  at 
harbour.  Accordingly  the  defendants  demanded 
payment  of  the  said  duties  upon  the  occasion  m 
question,  and  upon  tiie  refusal  of  the  plaintiffs  to 
pay  the  same,  they  di^fHbiei^l@Meigib>^ 
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tiffs  in  the  declaratioa  tneationed ;  and  thence 
aroK  the  present  action ;  the  questiuu  now  in  issue 
being  (the  jacy  haviog  found  that  the  depAt  where 
the  atom  waa  placed  was  withm  the  cobb  or  har- 
bour), whether  or  not  the  placing  of  the  stones  at 
•Qch  depot  in  the  way  and  for  the  purpose  above- 
mentioued  is  or  not  a  "  landing  "  of  the  same  within 
the  Harbour  Act  (1  &  2  Geo.  4,  c.  90),  so  ai  to  render 
the  plaintiffs  liable  to  pay  the  duties  imposed  by 
•uch  Act  DDon  goods  "  landed'"  At  the  trial,  upon 
the  above  finding  of  the  jury,  a  Terdict  was  entered 
for  the  defendants  upon  all  the  issues,  leave  being 
reserved  to  the  plaintiffs  to  move  to  set  the  same 
•aide^  and  to  enter  it  for  theniselTes  on  points  of  law. 

A  rule  nuj  was  accordingly  afterwards  raored  for 
■ml  obtained  by  Kingdoot  Q.  C.  for  the  ptaintifFs  in 
Emater  Term  last  to  set  aside  the  defendants*  verdict, 
and  to  enter  the  verdict  for  the  plaintiffs  for  iL  4s., 
pursuant  to  leave  reserved,  on  the  ground  that  the 
poods,  in  respect  of  which  tlie  seizure  mentioned 
in  the  section  was  made,  were  not  Landed  within  the 
meaning  of  the  Act  of  Parliament  (1  &  2  Geo.  4, 
c  0&\  so  as  to  render  them  liable  to  the  duties  im- 
posed by  the  said  Act. 

n.  T.  Co/s,  Q.  C,  ArcAibald,  and  Bullea,  for  the 
defendants,  now  showed  cause. — The  question,  and 
the  only  question  in  the  case  is,  whether  the  dep6ts  at 
which  the  limestones,  in  respect  of  which  the  seizure 
and  replevin  took  place,  were  landed,  was  "  within 
the  cobb  or  barboar,"  and  that  question  the  jury 
have  found  in  favour  of  the  defendants.  It  Is  con- 
tended contra,  that  it  was  not  a  **  landing  "  wiUiin 
the  meaning  of  the  Act,  because  the  stones  were 
brooght  to  the  "depuu"  for  a  temporary  purpose 
only,  namely,  to  await  reshipment  to  souie  place 
outside  the  purt.  But  the  defendants  do  not  and 
are  not  bound  to  know  anything  of  such  purpose ; 
It  being  enough  in  order  to  make  the  tolls  payable, 
that  the  goods  were  landed.  [Kblly,  C.  B. — If  the 
atones  had  been  brought  in  the  boat  at  high  water  and 
transferred  to  a  vessel,  without  either  the  boat  or 
the  stones  touching  the  ground,  would  that  have 
been  a  "landing"  within  the  Act?]  It  is  eon- 
tended  that  it  clearly  would  have  been.  Here  the 
stone  was  brought  and  thrown  out  at  this  spot 
within  the  harbour,  between  high  aud  low  water- 
nark,  by  leave  of  the  corporation.  In  ^e  case 
of  Leak  anil  another  {qui  tarn")  v.  llowel  and 
(Uw/Aer,  Cro.  £liz.  533,  which  was  an  action  for 
peoalties  under  the  sUtute  of  1  EUz.  c.  11,  s.  2,  for- 
bidding, for  the  protection  of  the  revenue,  persons 
to  take  up^  discharge,  and  lay  on  land  goods,  except 
between  seven  a.m.  and  four  p.m.  under  the  penalty 
of  forfeiture,  it  was  held  that  the  forfeiture  was  not 
incurred  where  goods  were  discharged  into  lighters 
at  nooD,  brought  to  the  seashore,  "  aqua  ab  iade  re- 
Huxa"  (aud  so  below  high  water  mark),  at  two  p.m., 
and  the  greater  part  put  on  land  before  four  p.m., 
showing  that  all  the  goods  were  "laid  on  land" 
before  four,  although  partly  unladen  after  that 
hour.  And  in  Ilale,  De  Portibus  Maris,  '"con- 
cerning custonu"  Hargreave's  Tracts,  224—228,  that 
case  is  considered  by  Sir  M.  Hale  to  have  so  de- 
cided. [Kelly,  C.  B.— Is  that  case  in  Cro.  Eliz. 
in  the  defendants'  favour  when  it  comes  to  be 
looked  at?]  To  this  extent,  that  there  is  no  differ- 
ence between  "laying  on  land"  and  "Unded." 
The  term  "  landed"  in  the  Act  must  be  construed 
according  to  the  nature  of  the  particular  goods  or 
cargo.  It  has  not  one  absolutely  unbending  mean- 
ing ;  for  example,  if  grain,  or  other  perisliable  goods 
were  left  on  the  shore,  or  thrown  into  the  sea,  that 
might  not  be  a  "  landing"  of  them  witliin  the  Act ; 
bat  those  stones  were  as  much  "  landed"  fc^  all 
imwtical  purposes,  as  if  they  had  been  placed  on  the 
vail  of  the  cobb  or  pier,  and  neither  the  spot  nor 
the  manner  of  discharging  them  was  nnosual  or  im- 
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proper.  If  goods  are  placed  so  that  the  owner  is 
enabled  to  get  at  them  and  dispose  of  them,  then  th^ 
are  >.'  landtHl."  [Biukwkli.,  B.— b  tiiis  a  landing 
at  a  wharf  or  pier  ?  Have  the  itonet  got  to  land  ? 
May  not  the  corporation  prevent  their  being  brought 
to  laud,  and  say  "  You  may  throw  them  overboard 
if  you  like,  but  you  shall  not  land  them  ?"]  Here 
they  are  placed  withm  the  power  of  the  owner,  to 
use  them  as  he  pleases,  either  to  take  them  inland 
or  to  export  them.  These  stones  at  wee  came  into 
contact  with  ^e  land,  and  were  placed  to  remain 
there,  and  were  within  the  very  words  of  the  Act, 
and  indeed  it  may  be  reasonably  argued  that  if 
transshipped  from  the  boat  within  the  harbour,  with- 
out touching  the  ground  at  all,  they  would  have 
been  "  landed"  within  the  meaning  of  the  Act ;  but 
it  is  unnecessary  to  go  so  far  here,  where  the  words 
of  the  Act  are  saUsfled,  and  Its  Intentitm  compiled 
with. 

Kingdon,  Q.  C.  and  Lopa,  for  the  plaintiffs,  amtra, 
in  support  of  their  rule. — The  Act  points  to  two 
classes  of  dues,  one  to  be  levied  on  vessels  bringing 
or  importing  goods  from  without,  and  unlading 
them  within  the  harboar,.  the  other  on  goods 
exported  or  shipped  from  the  port.  It  is  impossible 
to  say,  according  to  the  ordinary  conitruction  and 
use  of  language,  that  these  stones  were  "  landed  "  by 
being  pjaced  in  the  water,  at  a  spot  inaccessible 
from  the  shore  and  where  at  high  water  they  were 
entirely  submerged,  and  were  liable  to  be  washed 
away  by  the  ebbing  tide.  The  Act  never  contem- 
plated the  payment  of  tolls  under  such  circum- 
stances. These  deputs  were  mere  places  for  the 
temporary  deposit  of  goods  in  transit  on  board 
vessels,  to  be  exported,  on  which  exportation  an 
export  toll  would  be  paid,  and  if  the  defendants  are 
right  in  their  present  demand  both  import  and 
export  tolls  would  have  to  be  {Mud  on  these  stones^ 
wl^ch  would  be  manifestly  unjust.  Fish  are  said 
to  be  "  landed  "  when  fairly  within  the  grasp  of  the 
fisherman,  and  the  goods  of  a  merchant  are  landed 
when  they  are  placed  so  that  he  can  take  them  to 
his  warehouse  or  otherwise  deal  with  them  at  his 
wilt  and  pleasure.  These  stones  were  by  no  means 
in  that  position.  The  Act  contemplates  a  landing 
fur  importing  or  exporting  purposes,  and  not  this 
temporary  deposit.  Goods  "  landed  "  are  in  the  Act 
opposed  to  goods  "  shipped,"  which  shows  the 
intention  and  meaning.  The  case  from  Cro.  Eliz. 
was  a  decision  against  a  penalty  in  which  the 
intention  of  the  Act  substantially  had  been  com- 
plied with.  The  words  of  the  tvo  Acts  are  dif- 
ferent, and  the  case  does  not  apply  in  the  present 
instance. 

Kelly,  C.  B. — I  am  of  opinion  that  we  must 
make  this  rule  absolute.  What  we  have  to  deter- 
mine is,  whether  the  defendants  are,  under  the  cir- 
cumstances which  appear  in  this  case,  entitled  to 
levy  tolls  on  these  stones,  as  on  a  "  landing "  of 
Uiem  wiUiin  their  harbour,  within  the  meaning  of 
their  Act  of  Pailiament.  By  that  Act  the  defen- 
dants are  entitled  to  levy  tolls  on  all  ships,  &c  which 
shall  come  into  or  use  the  said  cobb  or  harbour,  or 
,  shall  be  at  anchor  within  the  same  cobb  or  harbour, 
and  for  all  goods,  &c.  "  landed  or  shipped  within  the 
said  cobb  or  harbour,  as  aforesaid."  The  defendants, 
then  are  entitled  to  take  these  tolls  virtually  and 
substantially  for  the  use  of  the  harbour.  The  tolls 
are  by  the  Act  to  be  levied  and  taken  in  three 
instances,  or  under  three  heads,  namely,  flrst  for 
vessels  of  the  burden  of  ten  tons  and  upwards 
entering  the  harbour,  as  a  toll  for  the  use  of  the 
lurbour,  witlwat  any  reference  to  the  purpose  for 
which  they  enter  it,  or  the  length  of  time  they  may 
remain  there ;  secondly,  on  goo^  "  Unukd"  or  im- 
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shipped  or  exported  from  the  harbour,  ISow,  the 
qoefltioQ  u,  were  these  stones,  under  the  circnm- 
■taDoes  aboTC  mentioned,  "  landed,"  >o  u  to  bring 
them  under  the  second  bead  of  toll  abore  men- 
tioned F  Unless  we  can  see  that  it  was  a  landing, 
not  calf  within  the  bare  letter,  but  also  within  the 
■inrit  and  meaning  of  the  Ac^  I  think  we  ought 
not  to  hold  the  plaintiffs  liable  to  the  toll.  Beading 
the  Act  according  to  the  ordinary  meaning  and 
purport  of  Hit  language  used,  it  would  seem  clear 
that  tolls  are  imposed  by  it  on  all  goods  which  are 
mbatantiaUy  ud  really— I  do  not  say  tedmic«lly~ 
bnnght  or  introduced  into  the  harbonr  or  port,  for 
Hie  use  and  purposes  of  the  inhabitants  of  Lyme 
and  the  neighbouring  district.  The  stones  in  ques- 
tion were  brought  into  the  harbour  (no  matter 
whenoe  they  came,  or  how  they  wMe  brought), 
from  the  quarries  where  they  were  dag,  and  were 
deposited  at  these  dep6ts  not  for  the  purpose  of 
Importation,  but  for  that  of  being  presently  re- 
shipped,  and  exported,  and  to  say  that  they  are 
liable  not  only  to  an  import  toll  for  the  "  had- 
ing'' ot  them,  but  also  to  an  export  tcH  on 
the  shipment  of  them,  where  the  shipment  toll 
can  only  be  due,  where  there  is  no  landing  at 
sll,  would  be  coDbaiy  to  the  pbun  meaning  of 
the  Legislature,  and  plaang  a  oonstniction  upon 
the  word  "landed  "  nerer  intended  by  them,  simply 
because  these  stones  had  just  touched  and  lain 
upon  the  ground  within  the  harbonr  for  any  pur- 

C whatever.  Again,' let  us  take  the  case,  which 
.  t  duriog  the  aignmeoL  of  a  tighter  bringing 
•tone  into  the  harbour,  tnd  not  taking  the  grmmd 
at  an,  but  trmsferring  the  stones  direct  from  Itadf 
on  board  a  Testel  in  the  harbour  for  exportation. 
Is  it  possible  to  say  that  the  stones  in  such  a  case 
woald  be  "  landed  "  within  the  meaning  of  the  Act 
of  Parlurnient,  and  that  toll  was  payable  on  stone 
which  had  never  in  any  sense  come  in  contact 
with  the  land  It  all  r  Surely  not.  It  would,  in- 
deed, he  straining  the  language  of  a  taxing  Act 
beytmd  tiie  contemplation  <^  the  Legialatore.  If  of 
the  requisite  tonnage,  the  lighter  would  pay  for  the 
use  of  the  harbour  on  entering  it,  and  that  would  be 
alt  the  toll  to  whi<^,  under  the  eircumstancea,  the 
defendants  would  be  entitled.  Then  comes  the 
qMstlon,  can  this  naw  of  the  Kdl  of  the  harbour  hf 
pennissfon  of  the  ooiponitlon  for  a  amaU  reiuun^ 
ration  or  acknowledgment  from  the  owners  of  the 
etones,  make  this  to  be  a  landing"  within  the 
Act?  The  Intention  of  the  L^alatnre  is  obvious 
from  the  Act  itself,  and  even  if  Uie  case  came 
-within  the  words  it  would,  I  think,  be  contrary  to 
flie  spirit  and  meaatngof  the  Act  to  impose  a  toll 
in  the  present  case.  K^erenee  has  been  made  to 
the  ease  of  Leak  ami  another  r.  Howd  and  anotker, 
in  Cro.  Eliz.,  but  in  truth  that  has  no  applicatim 
to  the  present  case.  There  the  Crown  was  being 
defrauded  of  its  dues  by  the  dandestine  landing  of 
goods  at  unreasonable  honra,  and  the  Act  trf  Hiz. 
<l  Eliz.  c  11),  OQ  whidh  flie  esse  turned,  was  passed 
to  pat  a  stop  to  sudt  tends.  In  Aict,  the  qaesdon 
tiiere  was  not  one  of  toll  at  all,  but  whether,  under 
the  dreumstaoces  of  that  case,  the  particular  goods 
there  had  been  "  laid  on  land"  within  the  mining 
«f  that  statute.  There  was  there  found  to  be  a 
landing  not  only  literally  and  substantially,  bat  also 
witfiin  the  meaning  of  the  Act  The  Acts  differ 
not  only  tn  tlirfr  natnre  and  purpose,  bnt  also  in 
tbdr  words.  In  the  present  case  the  stones,  in  my 
opinioa,  were  never  landed  with  a  view  to  be  taken 
on  land  at  alL  and  were  not,  tbetefor^  liable  to  toll 
under  the  defendants'  local  Act. 

BxAKWaLL,  B,— I  am  of  the  same  opinko.  The 
VwstlM  U  really,  vere  these  stoiMa  "landed** 
wifUn  the  meaidng  of  the  Act,  so  that  the  defn- 
^antssre  entitled  to  cUhntoU  upon  them  r  ItUnk 
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I  the  reason  of  tlie  thing  is  against  our  so  faoldiiig. 

I  The  statute  imposes  tolls  on  vessels  coming  into  tbe 
harbour  as  an  acknowledgment  or  payment  for  its 

,  protection,  and  the  convenience  experienced 
tiiem  in  coming  in  there.  It  also  impases  a  toU  on 
goods  landed;  tiiat  is  to  say,  on  the  owners  of  Oe 
goods  in  respect  of  the  convenience  and  bendit 
experienced  and  received  by  them  by  the  laoding  of 
their  goods,  suppoaing  them,  that  is,  to  be  landed  on 
a  quay,  or  on  some  part  of  the  shore  whence  thay 
can  bie  conveniently  taken  inland.  But  here  toe 
facts  of  tiie  case  show  the  eoatnry  of  all  this,  frr 
htm  these  stones  were  not  taken  on  tbe  land  at  all, 
nor  were  they  put  in  a  place  whence  they  could,  at 
the  will  and  pleaaore  of  the  owner,  be  taken  ashore 
without  his  committing  an  act  of  trespass  in  lo 
taking  them.  It  seems  to  me,  tliefef<»«,  that  the 
reason  of  the  thing  is  againat  our  holding  a  t^dl  to 
be  payaUe  on  **a  landTng."  Bnt  after  aU  it  U  a 
matter  of  words, — ^were  the  stones  ImihdT  Now 
what  is  the  meaning  of  "  landing?  "  Why,  it  is  a 
putting  on  the  land.  Where  does  tbe  land  begin  F 
Why,  where  the  sea  ends;  and  where  is  that? 
Why,  at  high  water  mark,  which  is  above  the  spat 
where  these  stones  were  deposited.  Where  thei 
were  these  stones  placed  ?  Wb^j  in  the  sea.  OoaU 
pasaengers  from  a  steamboat  be  said  to  be  '*landel* 
if  tbey  were  made  to  get  out  of  the  vessel  into 
or  4ft.  of  water?  I  do  not  say  that  these  ttoues 
might  not  have  been  said  to  be  landed  within  the 
meaning  of  the  Act  if  they  had  been  placed  when 
the  owner  would  have  had  the  means  and  the  ri^ 
of  getting  at  them  to  mtwre  them  on  land,  thow 
even  that  I  think  may  be  doubtfoL  Take^  rar 
example,  the  case  of  cool  vessels  coming  into  a  port 
and  running  up  as  high  aground  as  they  are  able  to 
do,  and  then  carts  and  horses  coming  alongside  is 
2ft  or  dft.  of  water,  and  tbe  coal  being  shovdled 
over  the  sides  (rf  the  vessels  into  the  carts.  Wbea 
in  such  a  ease  would  the  coal  be  landed?  *  I 
should  say  not  until  it  actually  readied  the  lanl 
Again,  take  tbe  case  oi  timber  thrown  overboaid 
from  a  vessel  within  the  harbour,  but  below 
low  water  mark,  and  left  floating  there,  bit 
fastened  by  an  anchor  or  to  a  buoy,  would  that 
be  landing?  I  should  say  it  would  not  b& 
FoMtbly,  although  goods  might  not  be  Unded,  b 
the  ordinaiy  aocMttaticn  at  the  term,  until  vqr 
had  readied  the  land,  yet  It  might  be  ssid  to 
be  a  landing  when  they  had  airived  at  the  eoA  at 
their  transit.  Hoe,  had  the  stones  been  so  plaoed 
that  they  might  be  taken  thence  by  tbe  owns 
inland  at  any  moment  at  his  free  will  and 
irteasnre,  it  might  hare  been  a  "  tmHHng"  within  Os 
spirit  irf  tiM  Act;  but,  in  n^  judgment,  tiM 
stones  have  not  been  "landed*^  within  either  the 
words  or  tbe  s^tit  of  the  Act,  the  intention  of  4e 
Act  clearly  bang  to  subject  goods  to  toll  only  whai 
a  freight  had  been  derived  from  the  landing  of  the* 
With  regwd  to  the  case  which  has  been  dted,  it  Is 
dUBeqlt  to  make  it  an  aatborilr  in  the  nreaent  ami 
for  ;the  wtwding  of  tlie  AeU  dSffors.  In  that  tm 
too,  it  was  needful  that  then  abould  have  bean  a 
failure  in  two  things,  the  disoharge^  and  the  laying 
on  land,  in  order  to  constitute  the  offence  against 
which  tbe  Act  of  Eliz.  was  directed.  It  is,  howevei^ 
I  tiUnk,  very  qnestioaale  whether  the  qoesthn 
arlBsihen  As  a  matter  of  fact,  ^  oocpontiaa 
have  for  a  lone  series  ef  years  permitted  tiie  atooss 
to  be  idaced  and  to  He  at  these  depots  without  the 
payment  of  toll,  and  have  so  far  famished  evidsooe 
against  themsdves.  It  is  no  doubt,  competent  to 
them  to  revoke  their  licence,  but  we  find  no  evidenea 
of  thdr  having  done  so,  and  it  is  competaut 
to  tlie  idainturs  to  m^,  **Toa  have  antboriaed  as 
to  I17  the  atoaee  then^  and  have  practically  ginD 
ns  to  ondmtand  that  w«  odght  do  •»  vithoot 
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Clsawt,  B.— I  abo  am  of  tb»  same  oinnioD,  and 
think  that  tbia  rule  ahovld  be  made  abfolnte.  We 
need  not  determine  now  whether,  if  liable  to  a 
« luding  "  toll,  theae  stones  would  be  liable  again 
to  a  toll  OD  exportation  ;  but  the  defendants  mast, 
in  order  to  make  good  their  claim,  show  u«  that 
then  wai  a  "lanfog"  within  tiie  Act.  I  think 
ttuit  these  stones  here  wnenot  "landed"  within 
tiie  meaning  of  the  Act,  bnt  wen  merely  shot  by 
permission  of  the  corporation  into  the  water  to  lie 
tbere  instead  of  remaining  in  the  boat  which  brought 
them  during  the  interval  that  should  elapse  between 
mch  dqMwit  and  Uwir  aubaeqnent  re^ipment  and 
exportation  by  aea,  whoi  an  export  toll  would  arise. 
In  order  to  sare  all  that  waste  of  power  the  corpora- 
tion gare  leare  for  their  being  shot  into  the  water. 
Had  they  been  taken  on  land,  as  they  might  hare 
been,  an  import  toll  wonld  hare  accrued;  but  it 
was  not  Intended  that  they  should  be  so  taken,  but 
that  theyshould  be  pat  on  board  i-essela  and  carried 
to  MS.  lliey  were  not  landed  in  the  ordinary  mean- 
bag  of  the  word ;  hot  were  put  nndcr  water,  and  on 
tiie  receding  of  the  tide  the  consequence  was  that 
Utey  were  seen  on  the  shore.  The  schedule  leries 
toUaongooda,  "shipped  or  landed."  These  atonea  were 
not  "landed"  in  a  sense  corresponding  with  that  in 
which  goods  are  "  shipped  "  when  put  on  board  ship, 
for  they  were  placed  here  temporarily  only  in  the 
conw  of  their  transit  on  boud  ship.  The  case 
eiled  ii  not  applicable. 

CiumiKLL,  B.— I  do  not  proj^ose  formally  and 
diatiDctlT  to  dissent  from  the  judgments  of  m^ 
Lord  and  my  brothers  Bramwell  and  Cleaaby  in  this 
eaae ;  but  I  own  that  I  hare  Tery  great  doubts  in 
ttie  matter;  and  bat  that  the  defiant  will  bare  a 
x^t  of  ai^al  without  the  expression  of  my  dissent, 
I  should  hare  desired  time  to  consider.  I  am  not 
influenced  by  the  case  which  has  been  cited  from 
Cro.  Eliz.,  for  I  agree  wifli  tiie  rest  of  the  court  in 
tUnking  that  it  is  not  applicable  to  the  present  caae, 
the  wends  (tf  the  Act  on  which  it  was  decided  being 
neitter  the  same  nor  eqalTaleot  to  those  of  the  Act 
bt  qneation  hoe.  It  it  (^eart  if  Mr.  Cole  be  correct 
in  Ms  argomeuL  that  he  most  contend  fw  a  right  to 
take  tolls  in  both  casea,  namely,  one  in  "  landiog^" 
and  the  otha  in  ''shipping  "  these  stones,  and  as  I 
mdcntand  him  he  does  not  shrink  from  that  con- 
tention. I  agree  that  we  are  to  determine  the 
iMKniag  of  the  term  '*  landing,"  and  whether  these 
Honea  were  or  not  "landed"  within  the  Act  In 
CM  nnse  at  ieaat  they  were  "landed."  It  is  not 
diapnted  that  they  were  taken  out  of  the  boat  in 
vmdi  they  were  brought  from  the  plaintiffs' 
quarriea  into  the  harbour,  and  were  thrown  into  the 
water  and  came  in  contact  with  the  land,  at  a  spot 
which  was  found  by  the  jury  to  be  "  within  the 
oobb  or  harbour."  They  wera  no  lotwar  on  board 
dw  barqae  ;  tb^  Iwd  been  nasbipped  or  unladen, 
si^wetv  in  contact  with  the  land.  Why  then  were 
tbqr  not  landed  "  within  the  Act?  1  cannot  find 
flut  tb«  Act  requires  anything  more  than  that  the 
nods  shooM  be  "landed  within  ttie  cobb  or  har- 
bour."  The  Act  sayi  nothing  about  wbarrea, 
er  qvaja^  or  sfeona,  or  stovdwases,  or  going  into 
the  eountiy.  They  were  on  land  within  the  har- 
bour, and  I  think  the  letter,  and  also  the  spirit, 
of  the  Act,  was  then  fnlftUed,  notwithstanding 
tiiaC  this  Act  is  one  imposing  a  toll,  and  should 
Uiesitfore  receiTe  a  strict  constraction.  The  jury 
hsTB  found  that  the  place  was  within  the  cobb 
ar  luriNnv,  and  I  see  noihii^  to  lead  aw  to  ai^ooa- 
chufon  one  way  or  the  otiier,  as  to  the  puipoae  for 
whidi  tbe  stonea  were  |daoed  there,  or  how  long 
they  were  to  rem^n  there.  I  think  they  wero 
**ljAded"  witUn  the  meaidng  of  the  Act.  I  do 
not  find  anything  in  the  Act  cidlzng  for  the  COO'- 
•tnwtioatltat  tUawasnota  *« landing*  within tht 
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Act,  because  Ac  stones  had  not  touched  the  inland 
countiT,  or  some  spot  whence  they  eonld  be  taken 
away  by  the  owner,  and  I  do  not  widi  to  he  wiso 
above  what  is  written. 

Rah  eilaobtU. 

Attorneys  for  the  plaintiffs.  DtmgerJUtd  and  FVoMtrt 
26,  Craren-Btreet,  Strand,  W.C.,  agents  for  (?. 

Sj/nutndMj  DorcheBter. 

Att(»neys  for  the  defendants,  Hopwood  and  tstnu, 
47,  Chancery-hine,  W.C.,  agento  for  R.  BiUaun, 
Town  dark,  I^me  fiegis. 


OOTTBT  V0&  SIVOBOE  AND  MJkXSH- 
XONIAL  cAXjasa 

Bavortsd  tar  W.  LncnnB,  Ibn^  BaiiMsrvt-Lanr. 

June  11  and  29. 
(Before  Lord  Fbrxahcb,  J.  O.) 
BDCucAnxR  V.  BccKiusinB. 

DisaokHmt—DtMrtiM^CoMaaia  Iff  mf*  lut  to  tastaC 

on  cohabitation— StAMqumt  jMitum/ir  mlilutum  ^ 

conjugal  rights. 

Where  a  tei/e  had  agrttd,  on  condition  of  the  pea/ment 
of  a  turn  of  money,  not  to  iiixiMt  on  cohcutilatioti, 
though  sAe  had  afttrvttrds  preaented  a  petition  for 
restitution  of  conjugal  rights  tohich  she  did  not  prose- 
cute: 

The  court  held,  that  as  the  wi/e  bad  agrud  to  Uot 
separate  from  her  htuband,  and  eohtdntation  had 
never  been  actuaVy  mumdy  tht  hisband  had  not  bten 
guUtj/ of  desertion. 

This  was  a  wife's  petition  for  dissolution  of  mar- 
riage, on  ground  of  adultery  and  desertion.  Tbo 
husband  a|^>»red,  but  did  not  answer.  The  case 
was  heard  before  the  Judge  Ordinary,  and  the 
adultery  was  fully  prored,  but  on  the  ques^on  of 
desertion  the  coart  took  time  to  consider. 

The  parties  were  married  clandestinely  in  June 
1861,  and  separated  on  the  day  of  the  marriage,  the 
husband  returning  to  hie  fath^s  house,  near 
Barnstaple,  and  the  wife  to  her  own  home,  which 
was  with  her  sister  at  Houghton  S^is.  The  has- 
buid  proi^sed  that  he  would  endeaTovr  to  pcorail 
<m  his  parents  to  jproTtde  them  with  a  honge,  and  a 
few  days  after  the  marriage  the  wife  went  to  hl> 
father's  house,  but  his  parents  would  not  allow  then 
tomriiabit.  After  some  negotiation  the  wife  ^good 
an  agreamoik,  by  which,  in  consideration  of  the  pi^ 
ment  of  a  cum  of  100/.,  she  oomiaated  not  to 
molest  her  husband.  In  the  ftrilowing  Hardi,  how- 
erer,  she  awUed  for  farther  assistance,  and  that 
being  refuaed,  she  filed  a  petition  for  restitution  of 
couj^jal  rights.  Tbm  husband  haring  sailed  t» 
Austtalla,  tte  was  unable  to  serve  the  petition  vMm 
him,  and  she  did  not  proceed  with  it.  On  Ide 
return  in  1866,  she  i^pdn  applied  to  Urn  to  proridn 
her  with  a  home,  and  on  his  continaed  refusal,  she 
filed  this  petition. 

Jm  29.— Lord  Vehzamck,  J.  O.— In  thia  ctM 
the  ooort  took  time  to  eonsider  wiietiw  tiie  peti- 
tioner was  entitied  to  e  dissolation  of  marriage  on 
the  ground  ctf  adultery  and  desotion.  Hie  adultery 
was  prored,  and  the  question  was  aa  to  the  deaer* 
ti<Hi.  It  i^iears  that  the  parties  were  marrM 
nnkoown  to  the  family  of  the  husband,  and  thak 
after  tiie  marriage  they  returned  to  their  homea— 
he  to  Ua  fathet%  ahe  to  her  aistar^  houses  Hot 
■ooonnt  of  the  mettsr  ia  tids.  She  says:  "W« 
returned  the  aame  day  to  oar  own  hmnes.  He  wm 
to  endeareur  to  get  his  parents  to  consent  to  And  a 
home  for  me.  BeceiTing  his  letter,  I  went  to  tba 
'HiU'  (his  father's  place),  and  he  stiU  said  he 
.woaldfindahoaseinadi^flrfeiro.  Ifa^to-ilMp 
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away  from  him  became  his  parents  voald  not  allow 
me  to  sleep  in  the  bouse— he  was  modi  under  tha 
inflneDCe  vt  hit  parent*.  I  saw  Mr.  Chambers  and 
asked  his  advice.  He  saw  mj  hoaband's  parents, 
and  the  result  was  that  I  should  take  10o£  not  to 
molest  him  any  more."  The  receipt  on  the  under* 
taking  is  not  forthcoming,  but  the  solicitor  was 
called,  and  he  says  it  was  an  agreement  that,  in 
consideraUon  of  ^00L,  the  petitioner  sboald  abst^n 
from  molesting  her  husband  by  insisting  upon  her 
right  to  lire  with  falm.  The  upshot  of  the  matter 
then  is  this,  that  the  wife  consented  shortly  after 
the  marrisge  not  to  insist  upon  ber  rights— that,  in 
short,  she  resigned  them  for  the  sum  of  lOOl.,  and 
that  they  hare  never  lired  together  since.  Accord- 
ing to  the  principle  that  I  have  endearoured  to  lay 
down  in  one  or  two  prerious  cases  that,  I  think 
does  not  constitute  desertion  on  the  husband's  part. 
The  wife  chose  to  bu^in  with  him  that  they  should 
not  live  together,  and  unless  cohabitation  was  after- 
wards resumed  it  seems  to  me  that  there  could  be 
no  desertion.  All  that  the  wife  is  entitled  to  is  a 
decree  of  judicial  sqpanition  on  tlw  groubd  of 
ftdnlterj. 

Attomnri  for  petitioner,  Tathams,  CUWiha,  and 
Wall$. 


COU&T   07   ADHIRALTT  (IBBLAND). 
Bsportsd  ItOlit>bJ.  Brus,  Eso.,  Bsntatcr-4t-LMr. 

J/a^l8. 19,  omf  20. 
Tbb  BnuiB. 

Salvage— DerdicI—  Writlenwhuncledgment  of abntidon- 
mait  of  ctfMc/  6y  Aer  oiptain—  Qnation  of  miffideaey 
of  remuneration  for  services  rendered. 

A  large  value  of  a  derdict  saved  mag  authorise  a 
large  reward,  ecen  in  the  absence  am/  great  atnount 
of  davage  incurred  hg  the  salvors.  Wnere,  therrfore, 
a  (delict  vessel  of  value  18,0001!.  was  rescund  from 
being  wrecked,  a  lender  of  5001.  bg  Me  defendant  was 
held  insufficient,  and  a  sum  of  WOOL  and  coals  vere 
awarded  to  the  saloon. 

The  petition  stated  that  this  was  a  cause  of 
salvage  instituted  on  liehalf  of  Isaac  Notter,  of 
Crookhayen,  in  tho  county  of  Cork,  owner  of 
tiie  pilot  schooner  JUetepr,  and  the  master  and 
crew  thereof,  against  the  barque  called  the 
Buna  (H.  Harris,  master),  her  cargo,  Ac,  that 
the  Meteor,  a  pilot  schooner  of  a^ut  60  taas 
register,  value  700/.,  belonging  to  Crookhaven, 
about  eight  o'clock  in  the  morning  of  the  1st  Feb. 
1868  in  with  a  boat  with  six  men  in  her  S.S.E. 
tn  Crookbaven,  who  proved  to  be  the  master  and 
part  of  the  crew  of  the  Bums^  about  885  tons  regis- 
tered tonnage,  on  a  voyage  from  Bristol  to  the 
Coast  of  Africa,  with  a  general  cargo ;  the  men,  who 
wereexhausted  and  in  ueedof  assistance,  were  taken 
on  board  the  Meteor,  when  the  master  stated  that 
he  and  his  crew  had  al»ndoned  their  vessel  at 
midnight  on  the  preceding  night,  and  that  the  re- 
mainder of  the  crew  had  teft  the  fisnw  In  another 
boat,  and  he  requested  the  pilot  master  John 
Mahony,  to  go  in  search  of  the  other  boat.  The 
Meteor  did  go,  and  after  an  hour's  sailing  discovered 
it  about  three  miles  to  the  S.S.E.  of  where  the  first 
boat  was  picked  up,  when  the  chief  mate  and  eight 
hands  wera  rescued  then  in  an  exhausted  ctndition. 

The  petition  then  stated  that  the  wind  was  Uow- 
iog  fresh  from  about  N.W.,  aad  a  very  heavy  sea 
K^ng,  and  considerable  danger  to  the  Uvea  of 
the  men  in  the  said  boats,  who  were  beading  towards 
tha  N.E.,  and  would  in  all  probability  have  been 
klMk  if  not  reacoed,  that  four  of  the  moat  exhausted 
*he  buqm*!  crew,  together  witti  the  effeeU  of 
«M  cnw,  ware  aent  aahon  with  one  of  the 
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Meteor's  crew,  but  the  ssid  Harris,  the  matter  <it  die 
Bms  and  tho  remnant  of  her  crew,  at  the  request 
of  Mr.  John  Mahonr.  proceeded  in  the  lud  pilot 
schooner  in  search  of  the  said  barque,  the  tiid 
Harris  sUting  that  he  believed  his  ressei  hsd  Rooe 
down ;  that  at  about  one  p.in.  on  the  same  di^,  tbe 
said  huque  was  discovered  between  Miien  Bead 
and  Three  Castle  Head,  and  about  a  mile  from  the 
shore,  and  near  the  place  where  the  said  Harris 
had  stated  he  abandwed  her,  that  she  then  bad 
both  her  anchora  down  with  tfairty-flve  fathoms  of 
chain  to  eadi,  heading  about  S.B.,  her  head  canvas 
all  clewed  up  but  not  furied,  her  head  sails  gooe, 
Jib-boom  carried  away,  bulwarks  injured  and  partly 
carried  away,  and  drifting  rapidly  towards  the  shon 
on  which  she  would  have  been  driven  within  half 
an  hour  or  thereabouU.   That  the  said  piiot-mailcr 
Mahony,  informed  the  sud  Harris  that  he  and  some 
of  his  crew  would  attempt  to  board  tbe  said  barqve, 
but  that  if  Harris  went  with  them,  Mahony  shotdd 
hare  charge  of  tbe  barqae,  and  Harris's  preswce 
should  not  prejudice  the  right  to  derelict  sdrage; 
that  after  bourdtng  said  barque,  the  said  Mahooj 
took  charge  of  her  and  gave  orders  to  slip  her  said 
anchors,  which  was  done,  and  sail  set  on  said 
barque,  when  she  was  barely  able  to  weather  the 
Mizen  Head,  and  was  taken  to  the  eastward  <l 
Hixen  Hesd  into  smooth  water,  during  all  wbidi 
time  the  Meteor  and  the  rest  of  the  crew  remuned 
alongside.   That  on  arriving  o£E  Crookhaven  har- 
bour, it  was  found  impossible  for  said  barque  to  be 
brt)ugbt  in  there,  not  having  sufficient  anchors  and 
chains,  and  ssid  barque  set  sail  for  Qneenttown  tf 
the  direction  of  Mr.  Isaac  Hotter,  who  came  off  in 
a  whale-boat,  and  at  Uie  Bell  Buoy  she  was  taken 
in  tow  by  a  tug  sent  out  to  her  by  the  said  I.  Notter, 
and  moored  in  safety  alongside  Wheeler's  Jet^, 
about  nine  o'clock  on  tbe  2nd  Feb. ;  that  during  tu 
Toyage  from  Crookhaven  to  Qaeenstown  tbe  said 
Mahony  was  in  command  and  charge  of  the  itM 
iHirque,  and  Ite  and  most  of  the  crew  of  the  MeUtr 
worked  the  said  vesad  tbe  entire  way ;  that  tba 
maater  of  the  said  barque  while  the  Meteor  was  la 
search  of  her  made  an  acknowledgment  in  writing 
of  the  abandonment  of  said  barque,  and  of  the 
nature  of  the  services  of  said  salvors,  that  daring 
the  aforesaid  services,  there  was  great  risk  sm 
danger  to  tbe  lives  of  all  concerned,  and  that  the 
Metettr  was  prevented  from  followiog  her  usual 
business  as  a  ^lot  cutter  for  eleven  days,  and  plain- 
tiffs submitted  that  a  tender  of  60M.  lodged  in  coort 
to  tbe  credit  of  this  eaose  was  far  too  smaU 
remuneration. 

The  defendants'  answer  alleged  that  the  two  boato 
belonging  to  tbe  Burns  were  proceeding  to  Crook- 
haven in  eeareh  of  assistaDce ;  that  when  the  Meteor 
arrived  at  the  Barns  the  latter  was  farther  off  tbe 
land  than  when  she  had  been  left  the  night  before ;  tiM 
the  master  of  the  Rums  took  command  of  ber,  and 
slipped  tbe  cables  of  the  barque,  and  that  when 
boarded  ^e  was  tight,  staunch,  and  in  perfect  ordMj 
and  in  no  distress ;  that  I.  Notter  having  come  off 
to  the  Bms  off  CcookhaTen,  and  having  consulted 
with  her  master,  the  master  determined  to  proccM 
to  Queenstown;  and  that  previous  to  Notter*B 
arrival  the  rest  of  ber  crew,  who  were  on  board  tha 
Meteor,  came  on  board  tho  Burns,  and  there  were 
then  ten  hands  belonging  to  tbe  said  barque  on 
board  of  said  barqae ;  that  while  the  Meteor  was 
proceeding  to  the  Buns,  the  master  of  tbe  Barm 
was  required  by  those  on  board  the  HOaar  to  sigB  a 
document,  and  it  was  intimated  to  the  master  that 
if  he  did  not,  those  on  board  tbe  ifsfesr  had  it  hi 
tlieir  power  not  to  take  the  said  master  bade  to  hii 
vessel. 

llie  answer  denied  that  the  master  of  tbe  Burat 
nquested  Mahony  to  go  in  aearch  ctf  the  eeeond 
boat  in  order  to  ^t^Ss/fSm^®^^^  >>« 


Thb  Bdbbb. 
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were  reacoed,  or  that  an^  livei  were  saved  by  the 
Meteor,  or  tliat  there  was  any  danf^r  to  the  Hvea  of 
the  men  in  either  of  the  boats,  or  that  any  of  them 
were  in  ao  exhausted  or  fatigued  condi^on.  or  that 
the  laid  barque  wm  discoTered  in  a  different  iriace 
from  where  hia  master  said  she  bad  been  left,  or 
that  the  said  barqae  was  drifting  rai^dly  towuds 
the  shore,  or  that  the  race  of  the  Mizen  was  causing 
a  strong  set  towards  the  shor^  or  that  the  bead 
sails  of  the  barque  were  gone,  or  that  tjie  master 
agreed  that  hia  presence  shoold  not  prejudice  the 
nght  of  the  J/flwoi'f  cnw  to  derelict  salvage,  or  that 
the  barque  was  in  contem^atioo  of  law  a  derelict, 
or  that  said  Mabony  was  in  command  of  the  said 
barque  any  of  the  way  to  Qoeenstown,  or  ^nt  the 
iltleor  was  (ffereoted  from  following  her  ordinary 
BTocationa  for  more  than  two  days,  or  that  the  alle- 
gations as  to  heavy  sea,  strength  of  wind,  danger 
to  life  and  ^perty,  had  fonndaUon  in  fact. 

The  "  conclusion "  by  the  phuntiffs  denied  the 
BTerments  in  the  defendants'  answer. 

Dr.  Baitertly,  Q.C.,  Dr.  EMnqtott,  Q-C,  and  Dr. 
BojfdtoT  the  plaintiffs. 

Aentan,  Q.  £tAam,  Q.  C,  and  Dr.  Corrtane  im 
the  defendanU. 

The  following  cases  were  cited : 
The  lAttboti,  Ir.  Bep.  1  Eg.  144 ; 
The  United  Kitigdom  v.  The  Sjp^on,  14 1.  T.  Hep. 

N.  S.  8S3 : 
The  True  Blue,  L.  Bep.  1  P.  C.  208  ; 
Taylor  on  Et.,  s.  163; 
The  Barefoot,  14  Jnr.  141 ; 
The  Corvmandel.  Swab.  205: 
Cteopatnt,  Swab.  135. 

The  facta  of  the  ease  and  the  evidence  are  fully 
Booeinto  by  the  leaned  judge  in  the  foUowing  judg- 
Bent: 

TowK»Ein>,  J.— This  is  a  cause  of  salvage  pro- 
noted  Mr.  Isaac  Notter,  as  owner,  and  tlie  master 
and  etev  of  the  inlot  whiDODer  3tosor,  of  Grook- 
havra,  against  the  harane  Bums  and  her  carga 

The  defendants  have  made  a  tender  of  500L,  whidi 
the  petitioners  have  refused.   The  question  there- 
fore is,  is  the  tender  aofflcient  ?   I  shall  not  pause 
to  consider  whether  the  tender  has  been  mode  by 
the  respondents  as  furly  aofBcient  in  their  opinion 
to  remunerate  Uu  servioee  oi  tiw  petittoaera,  or 
TfaeUier,  as  waa  saggeated  by  tiie  respondents' 
oooosel,  the  amount  was  calculated  on  a  very  liberal 
scale  to  avoid  litigation,  Z  tiave  to  consiiter  the  case 
on  its  merits  irrespectively  of  the  tender.  C^pt. 
Hartis  and  hia  second  mate  were  examined  da  bene 
(ste.  From  their  evidence  it  appeared  that  the  Bunu, 
manned  with  a  crew  of  fifteen lunds  and  two  Kroo- 
men  left  Bristol  for  the  West  Coaat  of  Africa  with 
a  general  caigo.   When  off  the  coast  of  Ireland  she 
encountered  very  severe  weather  with  strong  gales 
of  wind,  lost  het  jib-boom  and  a  portion  of  her  bul- 
warks.   It  was  on  the  SIst  Jan.  she  was  off  the 
Irish  coast,  and  at  eight  o'clock  on  the  evening  of 
that  day  the  wind  had  fallen  to  a  calm ;  the  sea 
continued  very  heavy,  and  as  the  T«8sel  was  drift- 
uig  it  became  a  question  whether  she  could  be 
kept  off  the  land.   About  midnight  her  anchors 
*erc   let    go    in    thirty-fire    fathoms  some- 
where  between   Three    Cable    Head   and  the 
Uizen  off  a  wild  and  dangerous  coast,  and  near  the 
vetl-known  race  of  the  Mlxen.  The  anchors  did 
Dot  hold,  and  the  master  and  crew  left  tiwir  v«asel 
in  two  boats  soon  after  midnight   It  is  said  by  the 
l^pondents  that  the  boats  were  just  going  to 
Ctookhaven  for  assistance,  and  that  the  barque  was 
not  derelict  in  law.  If  the  master  and  crew  left  for  a 
tanporary  purpose  such  as  getting  assistance  and 
mw  the  intention  of  returning,  this  is  not  such  an 
Mwndonainit  at  amoitnts  to  a  dcroliclioD,  but  if 


[Asm. 

the^  quitted  the  vessel  to  save  their  lives,  do  vogue 
general  intention  of  getting  assistance  or  of  return- 
ing would  take  away  the  character  of  derelict  of  the 
vessel  so  abandoned.  Tiie  question  of  dereliction 
must  be  considered,  alAongh  the  old  rule  of  a  pro- 
portion in  such  cases  has  become  obsolete.  I  think 
the  master  and  crew  did  not  intend  to  return  to  that 
vessel  again.  Nothing  was  said  about  returning 
according  to  the  second  mate's  evidence,  andaf  ter  they 
had  left  the  vessel  many  hours,  and  saw  the  Crook- 
haven  li^t.  The  master  says  he  did  not  know  the 
coast,  although  it  has  been  easy  for  him  to  learn  the 
names  of  the  coaat  lands  smce.  he  landed,  and 
the  not  unnatural  mistake  of  taking  the  Fastneaa 
light  for  the  funnel  of  a  steamer  shows  that  he 
not  know  his  position.  There  was  some  discrepancy 
in  the  evidence  as  to  when  the  Afeteor  picked  up 
the  boats  of  the  Bunt.  I  think,  however,  that  the 
pilot's  version  is  correct,  and  ^t  they  first  suggested 
that  they  should  go  in  search  of  the  barque.  It  ia 
difficult  to  suppose  that  the  mate  suggested  a  return 
at  once  to  the  vessel  which  he  iud  left,  as  UUs 
would  have  been  nothing  leas  than  an  admission 
that  he  left  her  unnecessarily.  The  petitionera 
allege  that  there  was  danger  to  Uie  crew  of  the 
boats;  that  they  were  exhausted  and  helpless. 
This  is  not  borne  out.  They  were  not  in  immediate 
danger.  They  were  not  unable  to  work,  and  thou^ 
they  had  been  ezpooed  to  the  weather  and  a  very 
rough  sea  there  was  nothing  in  their  condition  to 
involve  them-  in  immediate  peril  of  life.  The 
condoct  of  Mahony  has  been  much  com- 
mented upon  by  the  respondents,  and  it  certainly 
requires  the  closest  investigation.  There  is  no 
doubt  that  Mahony  was  under  the  impression  that 
he  as  salvor  was  entitled  to  ignore  the  master^ 
authority  on  board  his  own  vessel,  and  that  if  he  as 
salvor  got  on  board  the  vessel  he  was  master  of  her. 
It  appears  also  that  he  obtained  the  master's  signa- 
ture to  a  document  in  which  the  master  acknow- 
ledged that  he  had  abandoned  the  vessel,  and  that 
he  had  been  picked  up  by  the  Meteor,  and  that  Iti 
owner  and  Ita  crew  were  entitled  to  salvage  reward. 
It  has  been  suggested  that  thU  document  has  been 
obtained  under  durees,  but  the  evidence  shows  that 
the  master  signed  the  document  willingly,  that  there 
was  no  resistance  to  his  authority,  that  he  made  no 
complaint  of  the  conduct  of  any  the  salvors,  and 
never  objected  to  the  document  which  he  signed.  I 
do  not  think  that  anything  which  Hahony  ha* 
done  could  take  away  or  diminish  the  amount  of 
salvage  to  be  awarded.  Some  danger  there  un3 
doubtedly  was  in  boarding  the  vessel,  the  boat  was 
stove  in  when  alongside,  and  there  is  no  ground  for 
the  suggestion  on  the  port  of  the  respondents  tiiat 
the  boat  was  Iwought  alongside  for  Koy  sinister 
purpose  of  enabling  any  particular  member  of  the 
crew  to  get  on  board  first,  or  in  any  manner  other 
than  good  seamanship  would  suggest.  It  is  stated 
that  the  salvors  were  to  blame  for  refudng  the 
assistance  of  a  whaleboat  which  come  alongside 
when  they  were  slipping  the  anchors,  and  that  they 
might  have  saved  the  anchors  and  (dudns ;  but  to 
this  it  is  answered  that  there  was  no  objection  to  the 
slipping  of  the  anchors,  and  the  master  himself  as- 
sisted at  the  operation.  Much  ingefiious  argument 
has  been  addressed  to  the  court  aa  to  the  position 
of  the  vessel  and  her  drift.  This  doeif  not  appear 
to  me  to  be  a  qoestion  of  much  importance.  The 
evidence  of  the  coastguard  la  of  great  weight,  they 
are  akiUed  and  disinterested  witnesses,  and  they  put 
the  vessel  three  quarters  of  a  mile  off  shore,  and 
say  that  if  she  were  drifting  she  would  drift  ashore. 
Tbere  was  no  difficulty  or  danger  io  getting  the 
vessel  under  weigh,  nor  in  taking  her  to  Cork,  but 
Mr.  Notter  is  entitled  to  be  paid  tor  scoding  the 
hands  round  to  Cork,  but  not  for  ihe  loss  of  ^me 
of  the  Meteor  in  taking  ^(pbdlit^Tf^OgKVe 
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lieen  sent  ia  so  expensive  a  manner.  There  ia  then 
an  admitted  value  of  13,0002!.  rescued  from  a  posi- 
tion of  great  danger,  arising  from  her  being  help- 
less and  abandooed,  subject  to  all  the  incidents  of 
the  ebanga  of  weather,  and  on  a  dangerooi  coast. 
On  the  other  hand  there  was  no  risk  of  life  or  limb  to 
tiie  salrors,  and  no  uousoal  skill  or  labour  in  their 
seirices.  I  have  no  wish  to  discourage  tenders ;  but 
each  cue  of  salvage  must  rest  on  its  own  merits, 
and  a  very  large  value  may  authorise  a  large  re- 
ward in  the  absence  of  any  large  amount  of  danger, 
labour  or  skill,  in  the  service,  which  danger,  laboar, 
or  Bkill  may  also  receive  a  large  reward,  when  the 
value  is  not  large.  Looking  to  the  principles  which 
guide  Courts  of  Admiralty  in  rewarding  salvage 
services  with  a  liberal  hand,  I  overrule  the  tender 
of  SOCMl,  and  award  the  salvors  HOOL  and  theircosts. 

Attorneys  for  plaintiffs.  Dorm  and  (X Brian. 

Attorney  for  defendants,  T^e  Qsecn's  Proctor. 


iSfectton  l^etitfons. 

Bq^rated  lij  F.  O.  Oamip,  Esq^  B>dnter«t-Lw. 

THE  BOROUGH  OF  HASTINGS. 

Aprii  14, 16, 16,  aad  17. 

(Bofofe  BUOKBUBV,  J.) 

BarriMttr'a  court  mono/ — Agena/  of  regisiratum  asso- 
eiatum —  When  pasment  compt— •  Question  o/  fad — 
LavM  expenditure  by  candidate  to  acquire  ijmuence 
•—Municipal  and  Parliamenlary  elections — Evidence 
io  connect  —  Treating  —  Agency  —  Umphyment  of 
voters. 

It  is  not  iUeged  to  assist  persons  in  getting  ikmr  names 
on  the  eiecloral  register. 

Alt  where  vnder  cohar  of  so  assisting  persons,  payments 
ere  made  mth  the  intention  of  influencing  the  votes 
9/  such  persons,  it  is  bribery ,-  and  jor  the  purpose  of 
Aaeoverintf  Ae  intention,  the  important  elements  for 
COHjfdWKrtww  are,  flrat,  tohefher  the  pmpnents  were 
made  amtemporaneoue/g  with  the  registration;  and, 
eeeondly,  whether  they  were  remuneration  for  payments 
Mrt  of  podcet  so  that  the  voter  should  not  be  a  loser,  or 
wA«U«r  If  was  irUeaded  to  give  him  a  profit. 

An  association,  admittedly  the  agents  of  the  re^ondentt, 
made  certain  paynteals  to  voters  for  attending  the  bar- 
rister's court.  These  payments  were  made  cotitempo- 
raneousfy  with  the  raistralion,  and  amounted  to  no 
more  than  hss  out  pocket.  No  evidence,  however, 
of  particular  precaution  being  taken  to  ascertain  the 
oondflde  nature  of  the  claims  to  payments,  was  given 
beyond  the  statement  of  the  members  oj  the  association 
maldng  the  payments  that  tha/  were  intended  forpay- 
tnent  of  lom  out  of  pocket  to  persons  who  had  actually 
attenaedthe  court  .- 

SeU,  Ikat  these  pigments  did  rut  amotaU  to  bribery. 

Such  payments,  when  the  registration  oceitn  close  before 
a  Parliamentary  Section,  must  be  suspicious,  and  with 
a  very  little  added,  must  justify  the  conclusion  thai 
they  were  intent^  to  influence  the  election. 

At  the  time  wAeii  the  revising  barrister  was  sitting  many 
persons  uAo  attended  his  court  were  treated  to  meal 
and  ibiiA  by  the  assoeialion,  but  there  was  no  evidence 
that  the  treating  continued  beyond  the  day  ^f  regietra- 
fton.- 

Sdd,  that  edUnou^fofMA  out  uhuHm,  the  tnatii^  was 
not  corrupt;  Imt  that  had  the  obfeet  been  to  procure 
popidarity  or  votes  at  the  Parlianmiary  eismm,  it 
would  have  been  eomqit. 

The  municipal  contest  occurred  a  fortnight  b^ore  the 
Balumeatary.  At  the  former  the  customary  amount 
tjf  treattng  atpuUie-hotues  went  at,  in  a  great  ma^ 


sure  under  the  superintendence  rf  the  agents  of  tin 
association,  who  were  idso  active  partizaiu  of  tSi  n- 
^>ondent  at  the  Parliamentary  dection : 

Held,  that  although  this  treating  tngkt  have  inflaeaad 
the  Parliamentary  Action,  yet,  inasnwch  as  it  ms  mt 
in  exoese  of  treating  at  otAer  mnnidpat  ebetions,  and 
there  was  no  endiiea  to  ahow  a  eonrwptintulien,U 
did  not  affect  the  Partiamentary  eketion. 

Lavish  per jonal  expenditure  ta  a  na^bourheodfor  dt 
jturpote  of  gaining  inflaence  is  not  tO^aL  7%  renir 
it  corrmt  tt  must  be  made  with  a  view  of  tii/besGtsy 
partiamr  votes. 

Where  a  small  isolated  act  of  treating  la  proved  U>  ham 
been  done,  more  evidence  of  agency  is  neottstffy  to  fx 
the  member  than  where  the  treating  ia  more  extensive. 

It  is  not  naeessarily  bribery  to  give  a  to  a  voter  of 
t^iposite  politics  just  before  an  election.  Whin  <Au 
was  done,  and  the  intention  to  influence  the  vote  MB 
<&nied,  the  act  was  held  to  be  innocent. 

These  were  two  petitions  against  the  return  of 
Mr.  N'orth  and  Mr.  Braasey,  the  Liberal  members, 
but  they  were  heard  together,  and  all  the  evitooe 
bore  upon  both. 

Giffard,  Q.  C.  appeared  for  tha  petittfNMn. 

Bt^aniine,  Serjt, Awe^  Q.  Cand  HoBa^  fortlM 
respondents. 

It  was  admitted  by  the  respondent's  i^^t  for 
election  expenses  that  at  the  municipal  election, 
early  in  November,  refreshment  was  provided 
gratuitously  at  the  Jolly  Fisherman,  DolpUn, 
the  George,  and  the  Fortune  of  War  pablic-housas. 
The  orders  for  the  supply  of  reAnshments  vm 
given  by  the  candidates  ud  other  persons  condnst- 
ing  the  elecUou.  The  municipiit  Section  was  4b 
the  2nd  Nov. ;  the  Parliamentuy  election  was  « 
the  17th  of  the  same  month.  For  twenty  yeiil 
past  it  had  been  the  practice  of  can£dates  at  As 
municipal  election  to  treat  people. 

Evidence  was  also  ^ven  the  payment  flf 
barrister's  court  money  by  the  Liberal  lU^traHoK 
Association,  and  it  was  not  showB  that  any  pnti- 
oular  precautions  were  taken  that  none  but  those 
bond  flde  entitled  were  paid. 

BaSantine,  Serjt.  conteoded  that  there  was  notbiBg 
illegal  in  the  payment  of  the  banlster'a  ooort 
money ;  and  that  tte  toeating  at  tiie  munimpelelee- 
tioa  was  not  intended  to  influence,  and  cmU  Mt 
void,  the  ParUamentary  eleotion. 

Giffard,  Q.  C.  in  reply. 

BLACKBiray,  J. — Each  of  the  members  agunst 
whom  these  petitions  are  presented  has  been  returned 
by  a  majority  of  the  electors,  and  in  this  particnlir 
case  a  large  majority  having  voted  for  him.  Bat, 
nevertheless,  if  that  return  was  shown  to  have  been 
obtained  by  cornet  practices  of  aiiy  kind,  either  \y 
the  members  themselves  or  by  their  agents,  that 
return  would  be  void,  and  there  would  require  to  be 
a  fresh  election.  [His  Lordship  acquitted  the 
respondents  of  personal  corruption,  and  disposed  of 
the  alleged  bribery  on  the  part  of  Mrs.  Brassey, 
and  proceededn  One  thing  further  was  glanced  it, 
which  Mr.  Giffard  did  not  rely  upon  in  his  r^lf» 
namely,  that  it  was  shown  that  Mrs.  and  Mr.  Bnwqr 
had  bills  with  the  tradesmen,  and  spent  a  ver^  con- 
siderable sum  of  money  in  the  town ;  and  it  wsi 
said,  as  part  of  the  petitioners'  case,  that  that 
expenditure  had  been  increased,  and  was  the  men 
hivish,  because  the  election  was  coming  on;  in 
short,  that  there  was  lavish  honsdiold  expenditon, 
with  a  view  of  influendng  the  election,  with  the 
same  intention  and  in  the  ■ame.way  as  would,  if  it 
hod  been  on  «^t^^<CJef6^^ 
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iBflaeoee  the  election,  have 
tiOD  of  t>«ating.  But  there  u  no  Uw  yet  which 
nyt  that  any  Unsh  expeiiditare  in  a  neighboar- 
hood,  vith  a  Tiew  ot  guniog  infliMiice  in  the 
neigh bonrbood  and  inflneneiBg  an  election,  is  illegal 
It  aJL  In  order  to  ctmctitnte  aajtbing  which  would 
bt  ■  emTapt  practice  in  lemct  of  cxMOditiira  of 
ttrtnr^  it  mut  bemadewiaaviewittiiiflBeneliiK 
a  pnticular  Tote.  If  sncfa  an  ezpeDditnre  is  mide 
at  a  place  with  a  tacit  andentaoding  of  thii  kind, 
"I  will  incur  WIm,  and  upend  my  money  with  you 
if  yon  wilt  rote  for  me,  that  being  not  the  side  on 
wkiefa  you  intended  to  Tote,"  if  it  is  iateoded  to 
pndiKe  that  effect  upon  die  vole,  it  amovnte  to 
bdbery.  In  the  preaant  case  thm  is  notUng  to 
Aow  that  in  tither  of  Uie  cases  there  was  snch  an 
udostanding,  or  tnoh  an  arnuigement  made.  In 
fset,  the  first  tndeiman  who  was  called,  whose  bill 
WM  iMW  of  the  largest,  refused  to  TOte  at  all,  on 
what  waa  vetj  probably  a  rery  jodicions  ogiaiim  of 
hb  that  he  bad  better  keep  feieods  with  both  aides. 
The  expenditure  tlwr^  certainly  had  no  infloenea 
i^on  him.  I  think  in  none  of  the  other  cases  was 
there  any  attempt  made  to  show  that  there  was  sacfa 
aa  airangemen^  or  sodi  a  Itolding  forth,  that  the 
cartom  was  giren  for  the  porpoae  of  procuring  the 
vote  of  the  man  aa  woidd  make  it  a  case  of  btlbeiy. 
VheMMr  or  net  the  expenditm  waa  more  lavish 
ten  it  vooU  otherwise  have  been  is  no  matter  far 
M  to  inquire  jntn^  beeaaaa  that  would  not  affect 
the  eleetlon  if  it  waa  made  out.  I  now  must  pass 
bom  these,  wluch  Z  hare  mentioned  first,  ai^  wnidi 
naUy  di>  not  in  any  way,  as  the  eridenoe  has  tmned 
out,  oecaaon  any  uflSeuIty  in  dedding  the  case,  and 
ooae  to  what  are  modi  mow  difflcuTt  qnsstioBS  to 
detarmioe,  to  wUofa  Mr.  Oiffard  has  almost  entirelv 
CQuflned  his  Tny  able  re^y.  Mr.  Qiflard  himself 
has  gOM^  and  thenion  I  may  speak  more  freely  in 
nying  ttat  he  m^ed  njfon  me  the  potuts  wludi  had 
larriMMly  oceamd  to  my  own  mind,  and  oocaakmed 
me  most  doubt.  I  must  say  that  he  prodooed  some 
^M*  upon  my  mind  by  what  he  was  saying,  and 
made  me  hesitate  a  little  wKii  regard  to  the  views 
which  I  took  upon  sonw  of  the  pointa  as  to  wliethar 
halud  net  shown  that  tlwre  was  more  force  in  the 
view  that  he  took  on  his  side  Aan  I  had  othv- 
wiMtium^it.  But  stUl  I  must  state  the  oonctnnon 
I  have  eoow  to,  aad  the  best  opinion  I  can  form 
upon  what  I  find  tiie  facta  to  be.  I  think,  as  far  as 
n^rds  the  law,  every  <Hte  would  agree  with  all  that 
Mr.  Oiffard  stated  as  being  the  law.  The  infemnee 
of  Uet  is  that  wlutdi  ocoanoos  tlie  difflcolQr.  Now, 
fint  ol  all,  I  meet  take  the  cases  of  beating.  What 
Atiweaaeaof  tnatingr  I  wiU  consider,  first,  ^ 
GMBBof  tieatinf  and  the  regisCration  taken  togethar. 
Than  ia  bo  doubt,  as  Hbe  law  new  stands,  the  Cor^ 
f^FiMdcas  Aethas  nade  it  peifcotiv  clear  that 
^ittever  any  mon^  or  valnafate  oonsideratiou  is 
^vcn  to  inflaeooa  a  vot^  that  is  bribery ;  aad  that 
if  it  be  done  by  the  oaadidats^  or  the  oaadidate's 
^MttiHwoal^irtHn  shown,  avoid  tteeleetiOB.  It 
here  (I  do  not  think  the  facto  are  now  in 
at  ^1  in  ftis  matter)  that  there  was  a  regts- 
ttttion  assseiatinn  or  committee  who  had  tnbserip- 
ttvt  grno  to  tiiem  fer  attending  to  the  registaa- 
tiaa.  There  is  no  denbt  whatever  that  fte  inten- 
tlan  waa  te  get  i^on  the  rsgistn  sooh  peneoi  as 
*Mld  vote  for  their  pni^.  Tba  very  olgeet  cf 
i*>t the leitfsiralion assaaiatlsii  was  todo^  was  to 
I8rt  upon  the  register  people  who  would  vote  tor  the 
Isbmls  afterwards ;  and,  no  doubt,  wliat  tlM^  did 
WM  with  the  motive  of  increasing  the  strength  of 
be  Ubwa)  party,  and  of  oonrse  witb  the  ezpecta- 
tien  that  those  Liberal  voters  whom  tbey^  upon 
Ain«isMrwo«ldvat«nt  tiw  fortboooiing  daetioa 
^foa  dw  Libinl  sida^  That  was^  no  doubt  tiwir 
™w.  Immediately  after  this  the  candidate  came 
ittofitt  llal^  aad  the  0ret  CMalntlon  was  that  the 


Liberal  Begfstration  Assodation  ecnnmittee  should 
be  their  committee.  It  would  not  have  mattored 
even  without  that  when  it  altered  that  the  same 
individuals  who  formed  the  registration  committee 
were  acting  as  their  agents.  Even  without  that 
resolution  it  would  follow  that  they  were  their 
agents^  and  inasmuch  as  the  Parifameotary  law  hM 
long  established  that  where  an  agent  is  guilty  of 
corruption  it  la  not  necessary  to  show  that  it  waa 
with  the  knowledge  and  consent  of  the  candidate, 
nor  to  tbxfw  that  the  money  was  produced  by  the 
candidate,  but  that  oomiption  by  an  agent,  though 
done  with  his  own  money,  or  with  aaybody  else'a 
mon^,  would  avoid  the  election,  it  folfows  at  aace, 
as  it  seems  to  me,  and  I  wish  to  state  that  cleariy* 
tliat  their  calling  themselves  the  registration  com- 
mittee, and  applyii^  the  money  that  was  subscribed 
by  people  for  toe  registratioo  to  a  cwrnpt  act,  would 
not  prevent  tiut  corrupt  act  unseating  the  member, 
it  it  were  proved.  The  question,  therefore,  I  take 
it,  as  regards  what  the  registratioo  committee  did,  is 
this:  is  what  they  did  a  com^  praetioe  within  the 
Act  ?  If  80^  it  would  unseat  Uie  members,  tar  ther 
were  agento  for  the  members.  Now,  there  is  not  mooh 
dispute  as  to  tiie  fact  of  what  was  done  at  the  time  of 
the  registratioo  by  the  registration  committee.  The 
fenaoM  wba  attanded  at  the  revising  iMrrister'a 
coorti  not  neecssarily  as  witnesses,  but  eitlw  to 
rapport  their  votes  or  to  support  their  claims,  would 
probtiAj  loee  their  day's  work  by  attending  at  the 
court.  Those  who  had  work  Tery  dose  to  wliere  the 
reviring  barrister  held  hia  court  miriit  perliaps  be 
able  to  attend  there  without  leaving  tlwir  work,  but 
a  great  number  of  persona  who  made  claims  would 
lose  a  day's  work  by  attandlog  at  the  court,  and  if 
th^  had  to  attend  auure  tiban  one  day  they  wonld 
lose  more  than  one  day's  work.  What  the  iegistra> 
tirai  committee  say  they  did  was  this ;  part  of  the 
expense  of  the  registration  committee  was  caused 
by  their  payii^  those  who  so  lost  their  work  upon 
an  estimate  on  what  they  would  otherwise  liave 
made ;  so  that  tliciy  diould  be  no  losm  coming 
to  put  themselves  upon  tiie  regtster.  They  assert 
that  they  did  only  that,  and  that  they  did  not  give 
anything  wUch  would  enable  a  man  to  make  a  ^da. 
New,  I  wish  to  point  out  distinctly  how  ia  my  mind 
tiuU  question  comes  to  be  a  qnesticm  of  fact.  I 
take  it  tiiat  the  law  has  never  yet  said  that  to  pay 
a  person  any  money,  or  to  assist  him  in  any  way  m 
b^ng jmt  on  the  register,  should  be  an  offence  at 
aU.  To  give  any  money  or  any  valuable  considwa- 
tion  for  the  purpose  M  indocing  a  parson  to  vote  is 
a  ootn^  practice,  and  is  made  an  offence ;  conse 
quently,  wnerever  it  appears  that  undw  colour  of 
paying  peo^  to  get  put  upon  the  register,  or 
asrisUng  ttem  to  get  put  upcm  the  register, 
a  payment  is  ms&  which  is  fully  intended 
to  inflaeaoe  a  vote  at  the  ensuing  election, 
that  wonld  be  a  corrupt  practice,  and  the  ques- 
tion in  each  case  for  those  who  have  to  deter* 
mine  tike  qnestioa  must  be,  wliother  or  not  those 
paymento  that  were  made,  woe  made  with  the  In- 
tention to  influeaoe  the  vota  at  the  Section  or  no^ 
because  If  they  were  they  were  bribes.  It  is  clear 
that,  as  the  law  is  framed,  and  as  the  itatnte  is 
welded,  to  pay  i  person  for  coming  to  vote,  giving 
Um  his  d^'s  w^ea,  ot  making  np  to  liim  his  lose 
of  tim^  for  the  poriMse  of  yvAng  at  the  time  of  tba 
deetton,  wonld  be  a  bribe.  "Die  words  ot  the  Aot 
are  clew,  b^ond  all  question,  upon  that  punt. 
But  no  stieh  enaotmcsit  tsys  that  paying  a  man 
for  coming  to  tiie  legistration  for  the  pnrpoee  of 
■uiqMrting  his  claim  to  vote  is  to  be  in  itseU  con- 
sidered aa  a  bribe.  Gimsequently  one  must  see 
whathw  it  is  in  efltat  a  payment  for  the  sake  of 
the  vote,  lliat  must  be  mw^'s,  more  w  leas,  a 
qnestiM  of  evidenoe^  upon  which  tb4  person  fbo 
to  d«lde  U  moit  dm^Jf^^^^^fg)^)^^^ 
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Hxmvat  Elbcttoh  Petition. 


It  Kerned  to  me,  mn  the  importnnt  dement*  for 
conatderation  in  drawing  the  inference,  are,  first, 
vfaether  the  pajments  were  really  and  truly  made 
contemporaneously  with  the  registration  ;  that  la 
one  great  thins.  Another  great  thing  is,  whether 
they  were  really  intended  to  be  merely  a  remunera- 
tion for  what  the  man  who  vas  paid  waa  ont  of 
pocket,  ao  that  he  ahonld  he  no  loser ;  or,  whether 
the  intention  wta  to  give  him  a  profit.  I  had  ooca- 
aion,  in  the  election  inquiry  at  Taunton,  to  consider 
a  matter  of  this  kind,  the  eridence  being  that  some 
timeafterthe  registration,  when  the  election  wascom- 
iag  rerr  near,  a  general  notice  was  giren  that  every- 
body who  liad  been  at  the  r^stratfon  court  might 
hare  a  payment  of  5«.  for  the  day's  losa  of  time,  and 
that  was  carried  out  by  giving  5i.  to  all  who  came  to 
aek  for  it  without  any  further  inquiry  than  whether 
he  was  upon  that  side.  I  came  to  the  conclusion 
that  that  payment  was  intended  to  influence  the 
election,  and  was  therefore  bribery,  and  accordingly 
unseated  the  member.  Bat  whpre  the  case  tnma 
out  to  he,  as  it  ia  at  present,  upon  the  evidence  tiiat 
the  money  was  paid  contemporaneously  with  the 
registration ;  that  no  more  was  paid  than  the  voters 
were  out  of  pocket;  and  that  precautions  were 
taken  to  see  that  no  more  than  that  was  paid,  I  do 
not  think  that  that  inference  would  be  proper  to  be 
drawn.  Now,  In  the  present  case,  Mr.  Olffard  urged 
in  his  reply  that  it  was  not  proved  that  precantlons 
were  taken  to  see  that  the  pajrment  was  confined  to 
what  the  voters  were  out  of  pocket.  No  doubt  it 
was  not  proved  in  this  sense;  there  was  not  a 
minute  inqoiiy  upon  it,  and  ^ere  was  no  attempt 
made  to  uiow  In  each  individual  case  where  men 
were  paid  that  they  were  persons  who  had  attended 
the  registration  court.  But  each  of  the  persons 
connected  with  the  registration  who  were  called 
who  knew  anything  about  it,  Mr.  Langridge  and 
Mr.  Po(He;  and  I  think  there  was  another  called 
whose  name  I  forget ;  all  swore  posltirely,  in 
general  terms,  that  they  did  intend  it  to  be  con- 
fined to  them,  and  that  the  desire  of  the  peorie 
who  supplied  the  money  was  that  it  should  he 
confined  to  them,  and  they  believed  that  it  was 
confined  to  them.  Certainly  no  evidence  has  been 
given  to  abow  the  contrary.  The  consequence  is 
ttMt,  as  far  as  regards  these  psjments  for  attending 
at  the  registration  coart,  I  cannot  see  that  I  am  to 
draw  the  conclusion  that  they  were  bribes,  and 
consequently  X  cannot  see  that  this  would  upset  the 
election.  I  wish  to  guard  myself  in  case  of  other 
times  from  being  misunderstood  Id  any  way  to  say 
that  pavroents  made  in  that  way  for  a  r^istratfon, 
especiafty  when  the  reglatoatlon  is  coming  to  closely 
before  the  election,  are  not  in  themaetvee  very  sus- 

E'tcious  things,  and  that  such  payments,  wltti  very 
ttle  added,  a  very  little  more  than  there  is  now, 
might  not  justify  the  conclusion  that  they  were 
intended  to  influence  the  election.  All  I  say  is, 
that  in  the  pieseot  case  I  do  not  think  they  were 
ao  intended ;  oonaeqnently,  as  r^aida  those  pay- 
menta,  I  do  not  think  the  petitionera  haTe  made  out 
a  case  of  bribery.  The  next  thing  we  have  to  con- 
sider Is,  that  at  the  same  time  that  tiiese  payments 
were  made  there  were  refreshments  given.  Heat  and 
drink  were  given  at  Gallop's  house.  We  have  dis- 
tinct evidence  that  at  the  same  time  that  the  ooea 
were  paid  refreshments  were  given  to  the  voters.  I 
think  that  the  probability  Is,  that  there  might  be 
similar  things  In  other  places,  though  we  have  not 
distinct  evidence  of  It.  Now  comes  the  question.  Is 
that  treating?  The  definition  of  treating  given  by 
the  Oormpt  Practices  Act  la  this,  that  where  a  can- 
didate (and  where  a  candidate  acts  by  agents,  his 
agents  are  the  same  thing  for  this  purpose  as  the 
candidate  himself)  gives  meat  or  drink  with  the  in- 
tention to  inflaenee  the  election  or  to  tnflaenoe  a 
■ale  at  the  election,  that  ia  to  he  oonddersd  as  cor- 


rupt treating.   Here  meat  and  drink  undoubtedly 
were  given  at  the  time  of  the  registration.  Ai  I 
have  already  said,  I  consider  the  registration  com- 
mittee who  were  the  same  individuais  as  formed  the 
committee  of  the  sitting  members,  as  being  the  nt- 
ting  members'  committee.  Hie  question  comes  to 
be,  was  that  meat  and  drink  given  with  the  intsa- 
tion  to  Influenoe  the  election.  There,  j^caia,  in  coo* 
sidering  the  question  whether  there  was  the  inten- 
tion which  makes  treating  corrupt  treating,  which 
makes  the  giving  of  meat,  drink,  and  refreshments 
gratis  corrupt,  if  It  be  done  with  that  intent,  whi<!fa 
would  make  it  a  corrapt  practice,  it  always  comes 
to  he  a  mattOTof  very  great  importance,  though  not 
conehidve,  to  see  the  time  when  It  was  done,  the 
extent  to  which  it  was  done,  and  the  manner  in 
which  it  was  done.    I  think,  as  far  as  the  eridenoe 
goes  here,  the  giving  of  those  refreshments,  wludl 
were  shown  to  have  been  paid  for  by  the  reglstratioB 
committee,  is  distinguished  from  any  othor  case,  u 
far  aa  I  can  perctire,  in  that  it  was  confined  to 
the  time  when  the  reviaii^  barrister  was  actually 
sitting.   In  Gallop'  case,  where  we  had  tiie  most 
distinct  evidence  about  it,  it  appears  that  thf^ 
were  entirely  given  at  that  time.    I  think  it 
amounts  to  this ;  that  on  each  oecasloD  wbea 
the   men  who   were   to   be   paid  (th^  wen 
paid  in  two  hatches  at  Galley's  nonse^  Langri  Ige 
p»ins  for  some)  cuse  to  be  paid,  there  was  some 
refreshment  and  beer  given  also  at  the  same  time, 
Mr.  Langridge  paying  for  his  portion  at  the  time^ 
but  Mr.  Poole  afterwards  dividing  Gallop's  biU,  u 
to  which  sevoral  remarks  were  made,  and  to  niSA 
I  will  allude  presratiy.  It  appears  that  those  re> 
freahmenta  were  given  exclusively  at  that  time. 
Taking  tiwt  view  of  tiie  mattw,  alihoiigh  I  tbii^ 
it  was  a  very  footidi  and  unwise  thing  to  do,  it 
seems  to  me  to  come  neariy  in  the  same  category  u 
the  payment  of  the  men  for  coming  to  aupport  tiielr 
clidms.  If  there  was  any  reason  to  believe  that  it 
was  done  not  merely  for  that  purpose,  but  to  pro- 
cnre  popularly,  or  to  influenoe  a  vote  at  the  elec- 
tion, it  would  be  treating.   Bat  if  it  was  menl; 
meant  and  intended  to  be  part  of  th^r  coming  to 
support  their  d^ms,  and  not  at  all  to  influence  the 
election  itself,  it  would  not  be  corrapt  taating.  I 
think  being  of  no  very  great  extent,  far  extent  and 
quantity  are  very  material  elamoita  in  the 
consideration,  and  being  eonflned,  as  far  as  I 
can  perceive  In  the  evidence,  to  tlw  time  <rf 
the  registration,  I  should  draw   the  inference 
that  it  was  not  intended  to  influence  the  votes. 
Now  we  come  to  one  more  head  npon  which  the 
tactM  are  acanely  in  dispute  at  all.   During  the 
time  when  the  contest  was  raging,  it  happened  thte 

Sear  that  the  munldMl  elections  UHl  but  a  veiy 
ttle  while  before  the  Parlianientary  elections  caau 
on,  and  as  might  natarally  Im  expected,  there  being 
a  contest  for  the  Farliamentair  representation 
the  borough,  those  who  stood  in  the  mnnicipal 
decUooa  on  the  Liberal  aide,  were  aetiTe  partisans 
of  Ifr.  North  and  Mr.  Braasey,  and  at  least  one  of 
them,  Mr.  Poole,  and  probably  others  also,  were 
agents  for  the  sitting  members  in  conducting  tin 
election.  It  is  not  disputed  or  denied  at  all.  In 
point  of  fact,  that  when  they  stood  as  candidate 
for  the  municipal  deetion,  they  had  giren  refredi* 
ments  to  the  mnnldpal  deiston^  who  would  be  the 
same  class,  and  Indeed  the  same  individnala,  aa  the 
Parliamentary  electors ;  hut  they  aay  they  did  It 
with  the  Intention  of  inflaeocing  the  munidpal 
election,  and  that  only.  Now,  on  the  same  reasoa* 
ing  as  I  used  before  with  regard  to  the  registratioiH 
if  the  ob^t  and  intention  in  thdr  minds,  when 
they  gate  those  refreshm.-nta  was  to  inflaen?e  the 
Parliamentary  election  alsi^  that  would  be  treatiog^ 
altiiough  it  ml{^t  be  done  wltih  the  obiect  at  taa 
.«ne  time  of  inflg^^,^l^]j^^|^^dection. 


o«t.  n,  iM».l 
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HAsnras  Eucnon  FmrKW. 


Here  Again  it  cornea  to  be  a  question  of  fact.  Id  trying 
to  drair  a  coudnslon  aa  to  what  the  inteation  was, 
it  becomes  very  Unportaot  to  see  what  was  the  quan- 
tity, and  the  scale  upon  which  this  was  done,  and 
mat  was  the  time  when  it  was  done,  in  rader  to  see 
whether  it  really  was  intended  for  more  than 
the  wrong  and  improper  practice  which  generally 
preTsUs  at  municipal  elections  ;  and  whether  or  not 
it  was  intended  to  go  further,  and  influence  the 
Parliamentary  election,  wliich  was  just  about  to 
come  OD.  There  are  cases  undoubtedly.  Bererley 
was  mentioned  as  one,  and  I  bdlere  the  facts  prored 
it,  in  which  large  payments  are  made  to  roten  at 
the  municipal  elections  that  they  may  become  mem- 
bers of  the  Yellow  or  the  Blue  party,  as  it  may  be 
called,  the  intention  being  that  the  Yellow  or  the 
Blue  party  shall  stick  together  at  the  Parliamen- 
tary election ;  they  will  be  paid  nothing  there ;  but 
they  are  generally  paid  largely  at  the  municipal 
elections,  that  they  may  be  in  the  party  and  Tote  at 
the  Parliamentary  election.  In  such  cases  the  rad 
motive  and  intention  of  the  persons  who  supply  the 
Rioney  is  to  win  the  Parliamentary  election. 
WbereTer  tiiat  is  proved,  of  coarse  there  can  be  no 
doubt  that  it  would  be  bribery,  and  perhaps  it  could 
•caioely  ever  be  carried  out  in  such  a  ease  without 
its  bring  bribeiy,  to  such  an  extent  as  to  make  it  a 
nry  proper  question  for  Parliament  to  inquire 
whether  the  borongh  should  bo  disfranchised  or  not. 
Bat  without  coming  to  that,  it  may  very  well 
happen  that  the  municipal  electors,  being  of  the 
■ame  class  as  the  Parliamentary  electors,  advantage 
b  takea  ot  the  ot^rtunltj  of  the  municipal 
dsetioii,  and  under  the  ctdoor  of  that,  under 
the  (mtence  of  treating  for  the  municipal 
ekction,  there  ia  money  ndranced  for  refreshments, 
in  Older  to  produce  an  effect  upon  the  minds  of  the 
parties  when  they  come  to  vote  at  the  Parliameo- 
taiy  ekctton.  Mow,  in  looking  at  that,  and  seeing 
whether  or  not  there  is  that  intention,  it  becomes  a 
■iNt  Important  element  to  see  when  it  was  done. 
Id  the  present  tsase,  the  municipal  elections  having 
cone  so  very  nearly  at  the  same  time  as  the  Parlla- 
■entsry  elections,  of  course  anything  that  was  done 
at  the  municipal  elections  must  ^ve  been  near 
mugh  to  the  Parliamentary  elections  to  prodace 
an  effect  upon  it.  Bat  there  is  a  great  importance 
in  the  time  and  place  at  which  it  was  done,  aa  evi- 
droce  tending  to  make  one  tJilnk  that  it  was  done 
with  the  intention  to  influence  the  Parliamentary 
dectioD.  I  had  a  similar  thing  in  a  case  which  was 
Mm  where  an  active  agent  having  been  elected 
IB  alderman  at  m  contested  municipal  election, 
afterwards  gave  refreshments  in  gratitude,  as  he 
■tld,  to  bis  supporters,  but  unlncUly  chose,  as  the 
^aoe  to  give  them,  a  poblic-hoose  where  the  candi- 
dates had  h^  a  meeting,  and  chose  as  the  time  to 
^ve  them  just  the  time  when  the  candidates  came 
Mt.  It  was  not  necessary  to  dedde  that  point  there, 
heeaiise  ^re  weru  other  things  which  upset  the 
dtttioo,  and  Tacated  (he  seat,  and  I  had  not  to 
BAke  up  my  mind  upon  this  question ;  hut  I  men- 
tion the  case  as  an  instance  of  what  I  mean  when  I 
that  the  time  and  place  are  very  important, 
time  and  tdace  there  made  me  very  mui^  think 
ttat  I  thoald  iM  oUiged  to  come  to  die  emdnsion, 
if  it  should  be  really  necessary  to  dedde  it,  that 
then  was  an  intention  in  that  case  to  produce  an 
^het  upon  the  Parliamentary  election.  Here  I 
we  to  see  what  were  the  time,  the  place,  and  the 
ntent  to  which  the  treating,  which  has  been  proved 
^tbe  municipal  election,  took  place,  in  order  to  see 
whether  it  would  really  be  intended  to  affect  the 
Pariiamentary  election  or  not  Ai  far  aa  I  make 
Old,  I  tUuk  the  principal  evidence  obtained  of  that 
was  from  Mr.  Poole,  who  did  not  seem  to  me  upon 
wt  point  at  all  Co  wish  to  keep  back  anything. 
Wim  he  was  asked  Bboot  it  he  mentioned  semal 


things  which  had  not  been  proved,  and  named 
several  public-hooBes  at  which  during  the  municipal 
election  refreshments  had  been  given  (punch,  I  think 
he  said),  as  it  was  customuy  to  do  apon  the  occasion 
of  their  being  elected.  Now  all  this  took  place 
exactiy  on  the  day  of  the  municipal  etectitm.  Aa 
far  aa  the  evidence  went,  none  seems  to  have  been 
given  afterwards ;  and  although  there  is  no  doubt 
of  this  refreshment  being  given  to  some  persons  who 
would  ultimately  be  Parliamentary  electors,  and  It 
would  be  likely  enough  that  the  popularity  acquired 
might  continue  for  a  fortnight,  so  that  a  portion  of 
it  would  influence  the  Parliamentary  election  after- 
wards, yet,  looking  to  the  question,  nor  whether  or 
no  it  may  have  produced  that  effect,  but  whether 
or  no  it  was  the  intention  to  do  so,  it  seems  to  me 
that  there  was  no  intention  at  the  time  which 
would  make  it  corrupt ;  but  I  cannot  come  to  that 
coBclurion  in  the  prraent  case.  If  I  found  that  it 
was  continued  after  the  municipal  elections  were 
over,  if  I  found  that  the  quantity  of  refreshment 
given  was  in  excess  of  what  it  seems  to  have  been 
at  other  times,  or  if  I  found  that  the  place  where  it 
was  done  was  such  as  to  show  that  it  was  intended 
to  produce  an  influence  upon  the  election  of  mem- 
bers of  Parliament,  all  those  thin^  would  be  mate- 
rial to  show  me  the  Intention.  But  in  this  present 
case  I  cannot  find  that  there  was  anything  dona 
beyond  what  had  been  done  in  ordina^  municipsl 
elections,  when  no  Parliamentary  dection  wat 
coming.  It  was  done  on  the  day  of  the  munl* 
clpal  election,  and  only  on  that  cby ;  and  there- 
fore althoimi  it  was  certainly  a  matter  to 
be  inquired  Into  and  considoed,  I  do  not 
think  that  a  corrupt  intention  has  been  made  out. 
Then  comes  a  matter  in  connection  with  this, 
on    which   Mr.  Giffard    made   a   very  strong 

glint  in  his  reply ;  and  I  may  fairly  say  that  Mr. 
iffard  did  mtSkt  me  feel  that  thcve  was  a  great 
deal  to  be  said  there ;  he  did  malte  me  pause  and 
bedtate  on  this  pwt  of  the  case. 

It  was  sworn  by  a  man  called  Foster  that  when, 
one  Thomas  Tutt  was  bringing  him  to  the  poll, 
Foster  asked  for  allowances  for  drink,  and  Tutt 
made  answer  to  him,  *<  I  could  not  do  that ;  it  would 
be  bribery."  But,  at  the  same  time,  si^  to  him, 
"  Tou  may  drink,  and  afterwards,  when  it  is  all 
over,  yon  shall  be  paid."   This  was  not  denied. 

Bis  Lordship  said  aa  to  this ;  Then  comes  the 
question  whether,  that  being  so,  upon  that  alone 
there  is  not  made  out  a  case  of  treating  by  Tut^ 
who  was  an  agent  of  the  sitting  membcnrs,  to  sneh 
an  extent,  that  although  it  was  only  10s.  that  was 
paid,  and  although  it  was  only  in  one  instance^  that 
is  or  is  not  a  corrupt  practice  whioh  ought  to  upset 
the  election.  There  I  have  fdt  a  great  deal  of 
force  in  what  Mr.  Giffard  said,  and  I  have  paused 
and  hesitated  upon  it  a  good  deal.  It  is  established 
by  Parliamentaiy  law  that  a  member  is  responsible 
for  his  agent*  in  these  cases ;  and,  although  what 
constitutes  an  agent  is  very  ill  defined,  yet  still  it  is 
a  question  which  it  is  important  to  consider,  and 
one  must  see  what  an  agent  is.  I  have  frequently 
had  it  in  my  mind  that  there  is  a  great  difficulty,  in 
strict  logic,  in  making  the  agency  of  a  person  d«^ 
pendant  upon  the  extent  ot  the  oormpt  praeticen 
committed  by  him.  It  doea  seem  that,  in  itriet 
logic,  if  a  man  would  be  an  agent  if  he  was  shown  to 
have  corrupted  100  people  by  [Miying  them  ajdeoci 
then  if  he  corrupts  only  a  single  man  by  ^ving 
him  a  single  glass  of  beer,  he  ought  to  be  regarded, 
as  an  agent  equally.  There  is  no  doubt  tiiat  in 
strict  logical  language  yon  will  find  a  difflculty  la 
making  the  distinction,  yet  I  cannot  but  feel  that 
in  administering  justice  and  in  administering  the 
taw  in  such  a  way  that  it  would  be  tolerable,  oae 
most  make  some  distinction  of  that  sort.  There  is 
the  »ne  thing  that  eo«.ghi^^^th,g^^3«fp 
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is  the  on«  case  pratent  also  in  the  other  coae;  buti 
cuDOt  bat  fe^  that  where  the  case  is  a  small, 
iaolated,  solitary  case,  it  requires  mach  more  evi- 
denoe  to  satisfy  one  of  agency  than  would  otherwise 
be  neoessaiT.  If  a  small  thing  is  dime  by  a  penon 
wbo  is  the  head  agent;  for  instance,  in  this  case,  if 
a  Tery  trifliog  tiung  had  been  done  by  Mr.  Poole, 
who  is  the  agent  for  the  election  expoises,  I  think 
that  would  hare  opset  the  election ;  and  if  tmall 
^ngs  to  a  considerable  extent  were  done  by  a 
sabcvdinate  person,  oompaiatirely  slight  eridencc 
of  agency  would  loobahly  have  indnoed  one  to  find 
that  be  was  an  agent ;  but  when  yon  come  to  a 
case  of  this  sort,  where  there  is  the  single  case  of 
Thomas  Tutt  faariDg  told  a  man,  when  he  was 
inducing  him  to  go  to  the  p<^,  that  he  would  be 
paid  afterwards  for  what  he  might  spend  in  drink, 
to  make  that  single  case  upset  the  election  would 
nqtdft oondderable  eridenoe  at  agency;  and  I  do 
not  find  Aat  there  would  be  strong  enough  eridenoe 
of  agency  here  to  make  one  act  upon  tbiU  one 
alngle  case.  Mr.  OUFard  argued,  with  great  force, 
tiiat  if  treating  were  proTed  in  this  particular 
case,  it  is  a  fair  and  reasonable  inference  that  tbat 
would  aoGoutttftv  a  great  many  otben  of  &  similar 
kfaid,  and  that,  oooieqaBntlT,  i  oiq^  to  act  upon 
it.  I  aeceda  to  that;  and  if  I  felt  at  aU  tbat  there 
mt  any  ground  for  beliering,  i^>on  the  whole  of  the 
OlidMice  taken  together,  that  there  was  a  mode  of 
procuring  treating  at  the  Pelham  Anns  and  else- 
whan  by  sending  in  a  variety  of  peoi^e,  each  of 
whom  was  to  treat  upou  m  small  scale,  I  shoold 
nobaUy  say  that  I  tbMghtthMwn  an  instance  of 
u,andthatthiawoaIdbeeTidencetoproTe  it;  but 
if  such  a  tiling  existed,  I  cannot  but  nel  that  there 
would  be  some  mon  cTideace  of  it.  What  Mr. 
OifFard  said  is  Tery  true,  that  there  is  tliis  great 
difficult  in  these  cases,  that  the  parties  who  are 
guilty  of  being  bribad  and  those  who  are  guilty 
Of  brilKUig,  are  together,  and  ihenlom  there  ia  great 
difficulty  in  getting  eridence  in  caaea  of  Mbary; 
but  that  does  not  apply  so  mudi  to  oaaea  of  treating, 
luting  from  its  wy  nature  must  be  done  openly, 
and  in  such  a  way  that  a  great  number  of  people 
may  see  it.  It  is  almoat  impoasiUetohavetreatii^ 
so  carried  on  tbat  the  (^poslte  aide  may  not  see  it, 
laid  then  are  gemnlly  a  cnuldearable  number  of 
neutral  pmona  who  attend  when  treating  is  going 
on  from  the  mere  love  of  drink  and  beer,  without 
x^ard  very  much  to  what  politics  tiiey  are  of,  uid 
who  are  willing  to  tdl  about  it  afterwards.  Couse- 
qneotiy  if  there  bad  been  any  regular  system,  of 
whiehthisoase  with  regard  to  what  Tutt  said  was  a 
■bBfle  instanoe  that  croaped  out,  I  cannot  hut  think 
that  we  ahouM  have  nad  mon  erldenoe  of  it. 
Taking  that  view  of  it,  I  tiiiok  I  cannot  act  upon 
the  evidence  of  the  agmey  of  Tntt,  though  it  is 
evidenoe  of  agency  which  mi^t  have  induced  me 
to  act  if  there  had  been  aaythiag  tending  to  show  a 
general  system,  mther  thim,  as  it  is,  an  individual 


On  a  question  whether  the  givinga  job  to  a  voter 
was  Ivibeiy,  where  the  intention  was  denied  by  the 
persons  giving  it,  his  Lwdship  said :  I  have  always 
oonsidered  it  a  verr  wrong  thing  on  the  part  of  any- 
one,  on  the  gronna  of  politics,  to  dismiss  his  men 
whom  he  had  already  in  bis  ei]qitoyment  because 
they  were  grang  to  vote  against  him ;  that  is  made 
undue  ioflnenoe.  It  woiud  also  be  very  wrong  to 
employ  men  in  ordw  to  influence  them  to  vote  for 
you;  and  to  lay  down  tbe  mie  that  whenever  a 
pnson  really  having  a  job  in  hand  4^ers  it  to  a  man 
who  is  going  to  vote  on  tbe  atbtt  tadt,  although  be 
says  it  was  not  faitended  to  Inflmnoe  Hie  man's  vote, 
we  are  to  draw  the  inference  tiiat  it  was,  would  be 
laying  down  tbe  rule  that  during  aa  election  thoe 
must  be  exclusive  dealing.  I  do  not  see  how  one 
poaattlyoanaetiipOB  mch  a  pMple  aa  that.  I 


come  to  the  conclusion  tbat  the  caseteoo^t  forward 
on  tbe  part  of  the  petitioners  hu  failed  aa  agunst 
both  the  sitting  roonbers.  As  in  this  case  the  peti- 
tioners have  failed,  and  I  see  no  reasmt  to  deviate 
from  the  ordinary  ml^  I  must  (Hder  tiiat  the  costi 
be  bcffne  by  the  petimienu 

Agents:  Dvrmt  Oeopv;  Wjfatt  and  BoAimi 
Baiter,  Rote,  and  Nortim. 


BdpOTted  br  Socoua  Emowoss,  Bsq^  Burist«r«t.Lav. 

Jttlj/  3,  6,  1868 ;  Ju^  13,  1869. 

Thb  Hahmebsiuth  xitd  Citt  Bailitat  Cokpavt 
(plaintiffs  in  error)  e.  QaosOB  Hosatio  Bbavd 
and  Mast  Ckbuiiava  Louisa,  Ids  wife  (defMH 
dants  in  error). 

Dimag*  from  um  o/  Raiboay — Vibration. — Aeiwm— 
Cmpeiuatioa—Aulwaf  CAwsw  Act  (8  4-  9  VieL 
c  20\  Mt.  6,1^"  Qmsinictio*"  and'*  vaf'^Baa- 
wag — Beadiiigt  to  groiipt  of  ttetiont  im  stataUs— 
Lmdt  Clauset  Acl  (8  ^  9  VieL  c  18),  s.  C8. 

Aa  action  wat  hrovght  agaitut  a  raihoay  eompoTn/  Jo 
recover  an  amount  atsened  by  a  jury,  at  cwapenMAM 
"for  v^ratimjhm  the  um  of  tbe  raitiocy  after  ess- 
tlruction."  7%e  damc^  <kd  mot  ariag  Jirwn  nefi- 
genee,  iiU  mu  the  iitevitabU  coassgueaos  tiepnpr 
and  ordinary  ate  of  the  railway  : 

BeU  (reotrtkig  the  judgment  of  the  EaJtetmm'  <Aaai6r), 
tltatt  firtt,  no  action  womu  He  fbr  lAs  damavt  tm- 
tainedi  for  tbe  LegiehlMn hamng  given  pimm-  tsds 
etapany  to  emplom  locomotive  eaoame,  if  swA  loam- 
tivet  coKRot  jtottioly  be  meed  wimmi  ocaatioming  ntra- 
tMU  cmd  oommmt  vgm  to  nagkbourima  home, 
ipsa  tk»  princmh  ^iov  ftat  eaieaitftM  ahguitfiii 
cornet^  eoacmbn  ndbter  et  id  sms  qua  ret  tpea  tm 
NOT  palMit,*'  it  mtmt  be  taim  that  power  w  given  to 
coass  that  vibration  mithant  UabtUty  to  an  ocft'ca. 
The  eatee  of  Bex.  v.  Pease  (4  B.  ^  Ad.  SO\iml 
Vanghan  v.  Taff  ValeBwlway  Company  (5  H.  f^N. 
679),  tgq/roved.  Seeoadfy  {Lord  Counts  tfussaMMti), 
that  there  toot  no  title  to  eompamtiom  fiir  fibs  Jmtm 
mutained;  for  the  RaOeeg  Ckmmi  OonooSdatienJd 
1845  (8    9  VicL  e.  20),  by  tt.  e  and  IB,     "  - 


OOK^pamOion  only  far  doiwa^  eauod  bjf  tho  **  MU* 
stracftM"  owf  ml  liy  tie  ^tae*  of  A*  rmtway. 

Hu  koadinge  to  the  grotqtt  of  leeHons  im  tb»  ofiorn  Act 
inScate  the  genaal  object  of  tic  praoisiomt  iamt- 
diateiy  foUomng,  and  nay  be  ateftu^  referred  M  (e 
dUermint  the  aatte  of  any  do^ful  expmtian  m  a 
tection  ranged  umbr  a  partiadar  heading, 

ITuLandtCkm$eta)iuiUdationAetU^(fi^9Viet.'i 
&  6B,  Aof  no  dtrsec  isor^  oa  (As  nkee  gtiution. 

nda  waa  a  suggestion  of  error  upon  a  jodgnani 
of  the  Oourt  of  ^chequer  Chamber,  by  which  that 
court  reversed  the  judgment  of  tbe  Court  of  Queen's 
Bendi  in  favour  of  the  plaintiffs  in  error.  Hn 
action  was  brought  by  the  defendanta  in  error 
against  tbe  plaintiffs  in  error,  to  leoover  the  MM 
of  272/.  which  ^lad  been  assessed  by  a  jury  under 
the  provisions  of  the  Laods  Claoaes  Consiwdalion 
Aot  1846  (8  &  9  Yict.  c  18\  as  coropeasatioa  to  Aa 
defendant  in  error,  Mary  Christiana  Loniaa,  befoce 
her  marriage  with  the  other  defendant  in  enor,  far 
injury  occasioned  to  a  bouse  aod  land,  to  which  Ae 
was  raUtied,  \a  vibration  from  the  use  of  theiafr 
way  of  the  pluntifb  in  error,  fa^ether  with  intMMt 
on  the  said  sum.  The  claim  in  respect  ol  wMeh 
this  sum  ol  272L  was  assessed,  was  one  of  thica 
heads  of  claim  made  in  raapoct  of  thn  injury 
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otfaer  two  headt  of  cladm,  uid  pud  tiie  aniotiDU 
ftirarded  ia  iMpeet  of  thsm,  bat  tb«y  contended  thM 
tlw  daiwve  in  reqieofc  of  wUeh  the  aiud  earn  of 
n2L  wu  ■■■cued  eonld  not  be  tbe  lul^ect  of  owa- 
iwimliiiii.  and  that  no  claim  wm  maintainable 
■gainst  them  in  leapect  tlieieof . 

By  content  of  the  partiee  the  qnettion  waa  stated 
for  the  oiHnion  of  the  Co  art  of  Qneen'a  Bench  in 
tte  form  of  a  special  case^  which  ia  snfflcienUy 
stated  at  16 1*.  T.  Bep.  N.  &  101. 

The  Court  of  Qneen's  Bench  on  Kot.  37,  1866 
(Mellor  and  Lash,  JJ.),  gtLte  judgment  for  tbe  plain- 
tiffs in  error,  (see  18  L.  T.  Bep.  N.  S.  601  ;  86  L.  J. 
58,  Q.  B. ;  L.  Rep.  1  Q.  B.  180.)  Tbe  defendants 
in  error  then  brought  error  in  the  Court  of  Ez- 
disqner  Cliamber,  whicti,  on  Feb.  1,  1867,  gare 
jodgraept  by  a  mqtwity  of  three  to  one  (Bramwell, 
JLf  Keating*  and  Smith,  JJ. ;  Channell,  B.  du- 
teoiaite),  reversing  the  jadgment  of  the  Queen's 
Bench  (see  16  L.  T.  Bep.  N.  S.  101 ;  86  L  J.  189, 
Q.  B. ;  L.  Bep.  2  Q.B.  280).  Against  this  jadgment 
emir  was  then  iKoaght  in  the  House  of  liords,  and 
the  case  was  there  argued  on  July  3  and  6,  1868,  in 
the  presence  of  the  following  judges: — Wiliea, 
Blaekbum,  Keating,  and  Lush,  JJ.,  Bramwell,  and 
Figott,  BB. 

Sir  J.  B.  Karalake,  Q.  C.  (Attomey-Gen^), 
Baudl,  Q.  C,  and  Di^,  for  the  plaintiffs  in  error. 
—The  plaintiffs  in  this  action  are  not  entitled  to 
■Mover  the  damages  claimed,  tithw  by  aotkm  or  as 
aonpensation  under  tbe  statate.  Ko  aotioo  will  lie^ 
lor  die  Tibnition  oanpluned  of  was  the  necessary 
and  ineTitable  conseqaence  of  tbe  use  tbe  rail- 
wsj.  No  negligence  or  improper  coodoct  has  been 
imputed  to  the  plaintiffs  in  any  way.  The  L^is- 
ktae  auttioriaed  tiie  use  of  tlie  nulw^,  and,  thongh 
dainsge  to  piiTtte  indlTidiiala  oeew  from  wa 
OKlinaiy  running  of  the  trains  without  negligence 
OD  the  part  of  the  oompany,  no  action  can  on  that 
Moount  be  broQgfat : 

VcMglym  t.  Taff  Vol*  Raihaaa  Compmn,  5  H.  ft 

N.679; 
Bex  T.  Pease,  4  B.  &  Ad.  80. 
Kor  can  compensation  be  had,  for  the  provialons  of 
the  Lands  and  Bailways  Clauses  Acts,  as  to  com- 

CUion,  refer  exclusirely  to  cases  where  land  has 
taken  by  the  company,  or  has  been  injuriously 
affected  by  tbe  execution  of  votke,  or  by  the 
ezercite  of  other  powers  for  the  construcUon  of 
the  r^lway.   This  ia  shown  by  the  heading  pre- 
ceding sect.  6  of  tbe  latter  Act,  which  must  gorem 
and  Umit  the  application  of  tiie  aections  that  follow: 
Bryan  V.  Child,  5  Ex.  368; 
Eattern  Countiet  Railway  Oojnmuiy  Y.  Xarriage, 
9  H.  of  L.  Cas.  32. 
Hen  no  land  of  the  plaintiffs  was  taken,  compen- 
sation for  damage  from  the  construction  of  the 
railway  has  already  been  paid,  and  the  present  cUlm 
is  on  account  of  damage,  not  from  the  construction, 
bat  from  the  use  of  the  railway ;  (Tie  Caledonian 
BaUvay  Company  v.  Ogiloie,  2  Macq.  229.)    At  auy 
nte  the  defendants  are  not  liable  to  compensation 
in  the  present  case,  where  no  structural  injniy  has 
occurred  or  is  idleged.   ^e  damage  is,  indeed,  not 
to  the  land  or  property  at  alt,  bnt  ia  in  the  nature 
of  a  mere  personal  iaconrenience  or  discomfort  to 
tbe  occupier  of  the  house  and  premises.   For  such 
damage  no  compensation  can  be  had : 

MuT^ord  T.  The  Oxford,  ^c,  BaiUoav  Oompany, 

Other  cnsea  cited  were ; 
Bnadbrnt  t.  Imperial  €hu  Conwany,  7  H.  of  L. 
Cm.  800 ; 

l»igh  V.  Stoolmort,  *e,,  BaUway  Company,  10 
L.  T.  Bep.  N.  8.  406  ;  33  L.  J.  251,  g.  B. ; 

Jonet  T.  Frntinica  RaMwav  Compamy,  18  L.  T. 
B^  N.  &  MS}  S7  L.  J.  198,  ^B. I  L.  Bep. 
•  <i.B.567. 


Sir  /tmnd^  Ptilma;  Q.  C,  MelUsh,  Q.  C,  and 
Daon  for  the  defendants  in  emn-. — damage 
oomplainsd  of  would  have  constituted  a  nvisinoe, 
for  which  an  action  could  hare  been  brought  had 
not  the  Legislature  authorised  the  use  of  the  railway 
from  which  the  damage  resulted : 

iSoUouT.  De  Held,  2  Sim.  N.  8. 133 ; 

Walter  v.  Selfe,  15  Jnr.  419 ; 

Bainford  v.  Fwmley,  6  L.  T.  Bep.  N.  S.  721 : 

3B.  A  S.  62; 
Elliotson  V.  Teetham,  2  Bing,  K.  C.  183. 
The  damage  may  be  said  to  be  caused  by  the  con- 
struction of  the  railway,  for  it  was  the  reason^>le 
and  probable  conseouence  of  tbe  constmction : 
Rev. T.  Jfoore,  SB.  A  Ad.  184.188 ; 
Crowder  y.  TitMer,  19  Yes.  6^. 
The  land  here  was  specially  and  injuriously  affected 
(Glover  r.  North  Slafford^ire  Railway  Company,  16 
Q.  B,  913)  by  the  construction  of  the  railway,  and 
compeosatioo  is  therefore  due.   The  fact  that  none 
of  the  plaintiffs'  land  was  taken  does  not  bar  them 
from  claiming  compensation.   As  observed  by  Lord 
St.  Leonards  in  the  CtUedonian  Railway  Company  y, 
Opt&w,  2  Macq.  247,  "It  ii  quite  settled  that  there 
may  be  a  damage  and  compmsatioa  may  be  required 
from  a  party  from  whom  no  land  is  takeo."   If  an 
action  would  have  lain  for  nuisance  as  regards  the 
land,  but  for  the  powers  conferred  on  the  company 
by  the  Act  of  FarUament^  then  is  a  ri^t  to  oomr 
pensation : 

Penny.  7  ISl.  A;  Bl.  668  ; 
Rieiet  v.  The  Directors,  4x.,  of  the  Meiropolilan 
Railway  Company,  L.  Bep.  2  App.  175,  108, 
203 ;  16  L.  T.  Rep.  N.  8.  542,  545,  547. 
An  actual  damage  has  been  actually  suffered  hen. 
and  it  Is  joat  that  compensation  should  be  paid 
to  the  party  snshdning  it.  Tbe  tntention  of  the 
statutes  was  to  give  compensation  In  such  a  case, 
and  "  every  fair  intendment  ought  to  be  given  to 
effectuate  that  intention "  :  (per  Lord  Denman,  In 
Reg.  V.    The  Eastern  (Unties  Railway  Cotmany, 
2  Q,  B.  369,  862.)   An  injury,  which  is  the  suoject 
of  compensation,  when  temporary,  under  sect.  1^ 
must  be  also,  when  permanent  under  sect.  6: 
(flidtet  V.  Directors,  of  Metropolitan  Railway 

Company,  ttW  sup,  per  Lord  Cranworth.)  The  fact 
that  the  damage  here  is  recurring  and  continuing  is 
DO  argument  against  ita  being  had : 

Broadlbmt  v.  The  Imperial  Qfu  Company,  7  J>eQ. 

H.  ft  a,  446; 
Leev.  MUner,  2  M.  A  W.  840 ; 
Lamrmee  t.  The  Gnat  Northtm  RaiiUoay  Con- 
«aHy,ie<i,B.«48,658. 
There  Is  no  craclative  aothoiity  against  a  right  to 
claim  compensation  for  injury  by  vibration.  Be 
Penny  (uii  sup.)  was  decided  chiefly  on  another 
poin^  though  Lord  Campbell  and  the  other  judges 
thought  that  vibration  would  be  a  subject  for  com- 
pensation, the  qoaliflcation  that  "  tl»  damage 
arising  from  vibratlMt  after  the  coostmotion  and 
during  the  use  of  the  rallw^  is  not  a  ground  for 
compensation:"  (7  £11.  &  BL  672),  being  doubt- 
ingly  added  by  his  Lordsh^  after  his  judgment  had 
been  given.  The  following  cases  and  statutory  pro- 
visions were  also  referred  to : 

Mumford  v.    Oarfori,  ^c,  RaiXwOA/  Company, 

lH.&N.34t 
Chamberlain  V.  The  West-End  and  CrvBlal  PaZaee 
Railway  Company,  2  B.  ft:  8.  605  ;  6  L.  T.  Bep. 
N.  8.  318: 

The  NorthWeitem  Hailway  Company  t.  Bradiey, 

8  H.  ft  a.  836 ; 
The  East  ami  West  India  Doclcs,  ^c,  Railway 

Company  Y.  Oattke,  lb.  1555, 164 ; 
Oardiner  v.  London,  Chatham,  and  Dover  Rail- 
way Companv,  L.  Be^.  2  Ch.  App.  201 ;  15  L.  T. 
Bep.  N.  S.  5^; 
The  Luida  Chtuses  Act  1845  {8  ft  9  ^lot.  e.  18), 
as.  22, 48, 40,  68, 69,  73. 


After  the  argumenta 
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nettion  wu  referred  to  the  jnd^ Were  the 
efeodant*  in  error  eatitled  to  hare  compentstioD 
made  to  them  bjr  the  [d<inti£fs  in  error  for  the 
Tibration  io  reepect  of  whieh  daoiagef  wen  aMMMd 
Uie  jary  aa  tnentioDed  in  the  ipecial  oMtt 
There  waa  a  difference  of  ofriinioa  smonfr  the 
jodgei,  who  therefore  gave  their  c^ojrfoiu  miaiim, 
■I  follows 

WiLLBs,  J.— Mj  Loidi^  I  am  al  opinltni  that  the 
defendants  in  error  were  entitled  to  hare  eom- 
pensatloQ  made  to  them  by  the  pldntiffs  in  error 
for  the  Tibration  in  respect  of  which  damages  were 
asKsaed  by  the  jury  as  mentioned  iu  the  special 
case.  The  admitted  relerant  facts  are  as  follows : — 
The  claimant,  Alcry,  was  seised  in  fee  ain^e  in 
poBsesstoo  of  a  house,  called  Cnmberlaiid  aaom, 
and  its  ovtboUdinga ;  die  railway  was  made  so  near 
the  honse  that  althdim|h  no  put  of  the  site  was 
taken,  and  althongh  it-djd  not  appear  that  any 
structural  injury  was  or  wohld  be  caused  to  Cam- 
heriand  House  or  any  of  its  oiijhaildings  by  the 
coostmctioQ  of  the  rulway,  "yefit  appeared,  and 
is  admitted  for  tbe  poipoaet  of  tUs  cue,  that  by 
feason  at  the  working  tit  the  ndlway  after  it  had 
been  opened  for  tramc,  the  house  and  buildings 
were  and  wonld  be  mbjected  to  Titoitioo,  noise, 
and  smoke  from  passing  trains,  and  were  and 
always  wonld  be  affected,  and  depreciated  and 
lessened  in  Taloe  thereby."  No  compensation  was 
assessed  in  respect  ol  the  noise  tnd  nwAe.  Com- 
pensation was  assessed  at  872£  **  for  Ttbrmtioa  from 
the  use  <tf  die  railway  after  oonstmcUon  as  before- 
mentioned,"  which  it  must  be  assumed  from  the 
terms  of  tlw  admiaalon,  and  in  tbe  absence  of  oh* 
jection  as  to  tbe  extent  of  the  Tibration,  wonld 
naTo  been  actionaUe  but  for  tbe  statutory  powers 
of  the  compftoy.  The  remit  is,  that  tbe  272JL  xepre- 
tents  tbe  vrice  estimated  by  a  jury  of  a  perpetnal 
fi^t  acqmred  by  the  company  to  shake  the  house 
and  its  outbuildings  by  traffic  upon  the  raUvay,  or,  as 
it  was  well  put  in  argument,  the  depreciation  of  the 
Talae  fA  the  property  by  a  serritude  of  Titration 
imposed  in  respect  <a  the  railway  cmutruoted  Iqr 
the  company.  Such  n  serritude,  if  granted  br  an 
OTdlnary  conTeyance  wlthoat  bring  limited  in 
respect  of  the  use  of  a  spedfled  dominant  property, 
wonld  probably  have  amounted  to  a  licence  only, 
and  not  haTo  affected  tbe  land  in  the  hands  oiF  a 
purchaser;  bat  as  limited  to  Tibntimi  by  traffic 
carried  on  upon  a  specified  railwey,  it  was  pn^ly 
the  mbjeet  of  grant  by  vnjtf  Interest  in  tbe  «er> 
Tient  land :  (Bowbotkm  Wikmi,  8  H.  of  L.  Oas. 
848.)  nietefore,  as  soon  as  the  railway  was  com- 
pleted and  fit  for  use,  there  was,  by  the  conjoint 
operaUon  of  the  company's  Act  and  the  execution 
of  tbe  company's  works  thereunder,  atatntorily 
taken  away  from  whoem  had  or  should  in  future 
liaTe  Combertand  Hmue^  and  transferred  to  Uie 
company  as  appurtenant  to  thdr  ndlway,  part  of 
the  use  and  Tune  (tf  the  house,  and  the  house  was 
therefore  Injuriously  affected  by  the  construction  of 
the  railway  or  execution  of  the  authorised  wwks 
within  tbe  worda  or  within  the  inbatantial  intention 
of  the  compensation  proTlded  1^  sect.  68.  Ko 
analogy  to  the  use  of  a  road  dedicated  by  a  prlTate 
IfidiTUTual  can  assist  A  ninte  Indirlduaf  could 
dedicate  a'Toad  to  a  limitea  nse,  but  a  prirate  indi- 
Tidual  could  not  of  liis  own  power  dedicate  a  highway 
witli  tolls,  nor  a  railway  with  the«tatntory  restrictions 
and  jviTil^s.  The  cases  which  famish  the  test 
'*  no  right  iM  actioDi'  no  compensation,"  are  satisfied, 
because  the  right  of  action,  which  would  hare  existed 
but  for  the  statute,  is  taken  away  by  the  statute 
in  respect  of  the  works  executed  and  railway  con- 
structed, and  to  which  the  law  annexes  thedominion. 
As  against  the  company  it  must  be  presumed,  and 
indeed  it  Is  inrolTed  in  the  mintia^ia,  that  tte 
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'way  when  made  was  sure  to  be  used,  and  tbe  pro- 
bable  extent  of  that  use  mnst  lure  been  a  sabject 
of  proof  and  coniidenitimi  in  ooannitia^  and  eeidd 
in  tike  manner  be  prored  befne  and  oonddercd 
the  juTy  in  assessing  the  amount.  Tbe  nnoeitaio^ 
of  the  amount  is  what  made  most  diflkulty  to 
mind ;  bet  I  think  that  it  must  be  taken  that  tbe 
depreoiatimi  waa  eapafale  of  bung  calculated,  with- 
out men  gneastng,  near  enough  for  practteaLpu^ 
poses,  quite  aa  near  as  enrreyoM  calonlaXe  wtifc  to 
be  paid  for  by  measure  and  nine  ddier  done  or  to 
be  done,  la  fulfilment  of  a  oorenant  to  repdr  for 
instance,  iipbn  which  there  art  (tften  wide  diffe- 
rences of  oplaion  which  a  juiy  must  reconcile. .  Hm 
case  of  the  Imptnal  Gat  Qmpam/,  7  H.  of  L.  Cat. 
700;  iQTolTed  peculiar  elements  of  noeertainty  dafj- 
ing  oalenlation.  In  tbe  remit  I  adopt  the  reseoohy 
of  BramweU,B.(witli  whom  Keating  and  SaiUi,!!. 
agreed)  in  the  Exchequer  Chamber,  b^ng  aatisM 
that  there  mu«t  be  either  com  pens*  tioo  or  llatrility  to 
repeated  acHooa,  which  latter  wonld  defeat  t^ 
general  intantitm  of  tbe  Iieglslatnie  as  wril  as  eon- 
teadict  a  snies  of  anttorities  too  oonTenieot  sad 
raaaooaUe  to  bciw  orermUng.  I  tfaer^ore  answer 
in  the  aUrmatiTe,  and  in  this  opinion  my  brothefs 
Keating  and  Pigot^  u  also  my  brattar  I«h, 
c(»e«r, 

Ldsr,  J.— Uy  Lords,  a  careful  conridentica  ol 
tbe  argumenta  <rf  my  learned  brethren  in  the  Kt- 
(^uer  Chambw,  smd  of  tbe  aUe  argamsnti 
addressed  to  year  Lordship*  on  ttw  hearing  of  Ma 
appeal,  has  iaduoed  me  to  change  tiie  opinitm  wUefc 
I  expressed  in  the  Court  of  Qusen's  Bench,  and  to 
oome  to  tbe  ooodosion  that  the  delendantt  in  oror 
were  entUbd  to  hare  compeoaatioo  made  to  them 
ib»  plaiotiffsin  oror  Ux  the  Tibratioa  in  reqeet 
whidi  dunuee  waie  aweised  bf  Uw  joryt « 
mentioned  la  we  fecial  ease.  Ibe  ooosplaint  el 
tbe  defendants  In  error  was,  that  **  reason  of  Aa 
working  of  tbe  railway  after  it^bad  been  opened  to 
traffic,  their  house  and  buitdiogs  were  and  woidd  be 
subjected  to  Tibration  from  pasung  trains,  sod 
were,  and  always  would  be^  affected  and  depredated 
and  lessened  In  ralne  thereby."  And  I  take  Oa 
jury  to  hare  found  by  tbdr  rerdict  (hat  tbe  pre- 
mises had,  M  a  consequence  of  this  working  of  the 
railway,  become  less  comfortable  for  occupatiOB, 
and  their  Tslne  substantially  diminished.  It  is 
clear  that  if,  without  the  sanction  of  Parliament  S 
prirate  IndlTidual  had  caused  this  damage,  bf 
maUog  the  railway  upon  his  own  land,  and  nm- 
ning  the  trains  upon  it,  he  would  haTC  beei 
liable  to  an  action  from  time  to  time  eo  long 
as  the  nnisance  continued,  at  the  suit  of  the  party 
iojured.  This  proposition  was  not  disputed  on 
tbie  argument,  but  it  was  contended  on  behalf  of 
the  plaintiffs  u)  error,  that  this  being  a  puUic  bi^ 
way,  the  company  are  in  the  same  pontimi  aa  if 
they  had  made  the  railway  on  tbdr  own  land  and 
dedicated  it  to  the  public,  and  in  that  case  tluy 
wocld  not  bare  been  liable  for  the  nnisance  caused 
by  the  public  in  using  it.  The  answer  to  this  is. 
that  this  is  not  a  highway  by  dedication ;  if  it  were 
it  would  not  be,  as  it  is,  the  property  of  the  com- 
pany, nor  could  they  recelTO  tiie  tolls  or  any  other 
profit  from  the  puUic  for  the  use  of  it,  u  they  now 
da  The  case  assumes  that  this  damage  results^ 
Dot  from  any  improper  or  extraordinary  use  tiiat  is 
made  of  the  railway,  or  any  negligence  or  miscoa- 
dact  in  the  management  of  the  truBc,  bat  from  the 
ordinaiT  use  of  the  Hne  as  a  passenger  line,  that 
being  the  purpose  tat  whidi  it  was  authorised  to  be 
made.  It  Is  therefore,  to  my  mind,  equally  clear 
that  the  defendaoU  In  error  cannot  maintain  an 
action  t<a  tbe  damage  they  haTe  aastained,  because 
tlw  plaintiffs  in  vmt  haTe  mjy  done  ^lat  their 
Act  of  ParU«»en^  aj^^ljg^gl^  Be. 
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tbftt  rathoiity  wu  girea  to  them  subject  to  certain 
eondhioDi,  sad  the  question  is,  whether  it  is  one  of 
those  cODditioDi  that  they  should  pay  to  persona 
aUnated  like  the  defendants  in  error  compenaatioa 
in  gross  tm  the  damage  to  their  propo:^,  wbkih  is 
the  direct  and  necessary  coosequence  ctf  such  use  of 
therailvay.   'nusdepeods  upon  the  construction  to 
be  pat  upon  sects.  18,  22,  49,  and  68,  of  the  Lands 
Clauses  Act,  and  of  sects.  6  and  16  of  the  Railway 
Clanses  Act.   Tliese  sectiona  were  so  fuUy  com- 
mented on  in  the  course  irf  the  argument,  that  I  do 
Bot  tidnk  it  necessary  to  ledte  them.  It  is  in  your 
Lordships'  recollection  that  their  phraseology  differs, 
bisometrf  them  the  damage  for  which  compensation 
is  to  be  made  is  spoken  of  as  damage  sustained  by 
reason  of   the  execution  of  the  work^"  in  another, 
"     reason  of  the  execution  of  the  nndertalcing,'*  in 
oUiaia,  "  by  the  exercise  of  the  powers  of  the  Act 
sod  sect.  6  of  the  Bailw^y  Clanses  Act  contains 
both  the  latter  expression  and  the  phrase  **  by  the 
oonstniction  of  the  railway."  I  cannot  assent  to 
the  argument  that  the  Legislature,  in  adopting  in 
that  section  of  the  Railway  Clauses  Act  the  expres- 
lioii,  "  by  the  exercise  of  the  powers  of  the  Act," 
had  any  reference  to  sect  86,  whidi  empowers  the 
company  to  carry  on  the  business  of  carriers  npoa 
dt^  line,  and  for  that  purpose  to  use  locomotires. 
The  same  phrase  occurs  in  sect.  49  of  the  Lands 
Onm  Act,  and  is  there  evidently  used  ss  syno- 
DTinoas  widi  "the  execution  of  the  works"  in 
sect  69  and  other  sections,  and  I  cannot  doubt  that 
if  a  special  Act  were  to  incorporate  all  the  pro- 
TiiiODs  of  the  Railways  Clauses  Act,  except  those 
which  enable  the  company  to  become  carriers,  the 
Uabllitjr  of  the  company  in  a  case  like  the  present 
voold  be  the  same.   I  think  that  the  variances 
vcfe  nndesigoed,  &nd  that  the  same  idea  is  meant 
to  be  conveyed  by  each  form  of  exOTession.  The 
qnestioa,  then,  is  narrowed  to  this  ;  Did  the  Legis- 
Irtnre  intend  to  compensate  for  damage  occasioned 
I7  the  "nuking  and  using"  the  railway,  or  the 
AuBSgB  occasioned  by  the  *' making"  only,  apart 
from  lb  ose?   Aa  the  intention  to  give  the  larger 
imsnte  cannot  be  collected  from  the  words  them- 
hItcs,  ve  are  in  the  first  place  to  look  to  the  contract, 
sod  see  if  we  can  collect  from  the  general  scope  and 
f^V^  of  the  Act  as  expressed  in  Its  other  provisions, 
*ut  the  intention  of  the  li^istature  upon  this  point 
na,Bad  if  we  see  tliat  it  was  their  intention  to 
fijn  the  larger  measure,  then  to  determine  whether 
Uie  wnds  in  question  are  sufficient  to  give  effect  to 
tltst  inteoUon.   The  Lands  Clauses  Act  is  designed 
Bot  for  railways  only,  but  for  all  undertakings  for 
vbidi  compulsoiy  powers  of  taking  lands  are  given. 
And  every  special  Act,  which  incorporates  its  pro- 
niiais,  dedgnatea  and  fixes  the  pnrpoaeB  for  which 
ue  land  is  to  he  taken,  and  the  use  to  which  it  is  to 
n  permanently  appropriated  ;  and  the  company  who 
ue  empowered  to  take  it  are  bound  to  apply  it  to 
utt  porpose^  and  to  that  purpose  only.   So  much 
Hl  the  ^erat  Act  as  is  incorporated  becomes  part 
« the  fecial  Act,  and  its  language  as  part  of  that 
^  becomes  pointed  to  tfie  partlcnlar  work  oc 
'^"wtikiDg  specified,  whatever  it  may  b&  whether 
I 't^''  *  ^<^^  canal,  or  any  other  nndertaking. 
»  mete  authorises  the  taking  of  the  land  for  the 
pupoie  of,  and  its  conversion  into,  the  particular 
ww»,  dock,  or  canal  In  order  that  it  may  be  nsed 
•*neh.  The  nndertakingis  regarded  aa  a  working 
coDcem,  and  the  idea  (tf  its  use  as  a  Tallwiyr,  docl^ 
«  cao^  is  in  the  mind  of  the  Lwislatoxe  insetparable 
that  of  its  construction.   In  professing  to  give 
™(DMtis&tion  for  all  damage  sustained  by  the  owner 
«Uie  adjacent  land  by  the  "  execution  of  the 
"W".  or  "  the  exercise  of  the  powers  of  the  Act 


at;  the  woita  were  complete  and  in  operation, 
the  dock,  railway,  or  canal,  not  abstractedly 
as  a  mere  excavation,  embankment  07  reser> 
T<Aty  but  in  connection  with  its  appropriate 
traffic,  and  with  the  ordinary  inddents  of  a  business 
nndertaking.  These  considnutions  lead  me  to  the 
opinion  that  the  view  I  took  of  the  Act  in  the  court 
below  is  too  narrow  a  view,  aod  that  it  is  apparent 
from  the  context  that  the  Legislature  intended  to 
compensate  for  the  use  as  well  as  for  the  making  of 
the  railway,  and  thus  to  make  the  new  remedy 
which  it  gave  co-extenaiTe  with  that  which  It  took 
awi^.  ^tUag  this  to  have  brai  the  intention  of 
the  Legislature  in  framing  the  compensation 
clauses,  we  are  to  see  whether  the  words  in  ques- 
tion are  capable,  upon  a  fair  and  reasonable  in- 
terpretaticm,  of  giving  effect  to  such  intention.  It 
cannot  be  said,  I  think,  tiiat  tb6y  are  so  clear  aa  to 
exclude  this  meaning,  bat  only  that  they  are  am- 
biguons.  lUcen  la  their  litenu  and  primary  sense 
they  wonld,  no  donbt,  be  read  as  denoting  the  mere 
work  of  constraction ;  and  if  Xbey  oocorred  in  a 
contract  between  the  company  and  a  person  who 
thereby  undertook  to  make  the  line,  this  would  be 
their  undoubted  meaning.  But  as  ap[died  to  the 
subject  matter  of  the  special  Act,  whicn  r^arda  ^e 
user  of  the  railway  as  the  end  and  object  of  all  its 
provisions,  and  looks  at  the  adjacent  Und  as  it  will 
be  affected  by  that  user,  I  think  they  may,  without 
undue  straining,  be  read  as  embracing  bow  the  con- 
struction and  the  user,  as  if  the  expression  had  been 
"injuriously  affected  bv  the  railway,"  instead  of 
"by  the  execution  of  tne  works,"  the  msking 
of  the  railway.  It  seems  to  me  that  no  riolenje 
is  done  to  the  language^  nor  any  forced  or  unna- 
tural sense  put  upon  the  words,  by  holding  ^e  latter 
expressions  to  be  equivalent  to  the  former.  For 
these  reasons  I  answer  jonr  LordsUps*  ^oeatlon  in 
the  affirmative. 

BsAinrxLL  B. — Bty  Lords,  in  this  ease  it  must 
be  taken  that  the  jury  have  found  that  by  the  ordi- 
nary working  ot  a  railway  line,  by  the  passing  of 
trains,  wlUiont  negligence  or  design,  by  what,  in 
short  is  practically  necessary  (as  we  are  told)  for 
the  using  of  the  line  by  the  defendants,  and  those 
who  pay  them  for  its  use,  a  nuisance  will  be  caused 
to  the  occupiers  of  the  plaintiffs'  premises  by  vibra- 
tion to  such  an  amount,  that  the  occnpfera,  if  with- 
out remedy,  will  pay  the  ^aintiffs  for  the  occupa- 
tion  from  time  to  time  a  less  sum  Uian  they  other- 
wise would,  the  fee-simple  or  c^talised  value  of 
which  is  2721.  For  this  nuisance  the  occupiers  would 
from  time  to  time  be  entitled  to  maintain  actions 
(Jotmi  v.  FeUiniog  Raibeag  OM^pany,  L.  Bep.  8  Q.  B. 
788 ;  18  L.  T.  Bepu  N.  &  008),  nnleaa  aome  statute 
has  legalised  the  nuisance  with  or  without  com- 
pensation, by  which  I  mean  the  statutory  compen- 
sation thQy  have  claimed.  If  the  nuisance  is  so 
legalised,  no  action  is  maintainable,  whether  or  no 
there  is  a  right  to  such  compensation.  On  the  other 
hand,  if  it  is  not  legalised,  an  action  is  maintain- 
able I  and  it  ia  agrmd  on  all  hands,  that  if  an  ac- 
tion is  maintalnaue^  the  ddendants  in  error  are  not 
entitled  to  hare  compensation  made  to  them  by  the 
plaintiffs  in  error  ror  the  vibration  in  refl|»eet  of 
which  damages  were  assessed  by  the  jury,  as  men- 
tioned in  the  special  case.   But  for  the  cases  I  shall 
refer  to^  I  should  be  of  opinion  that  such  nuisance 
was  not  kgaliaed,  that  the  occujaers  wonld  he  en- 
titled fnrai  time  to  time  to  maintain  actions 
for  the  nnisaoce,  that  consequently  the  plaintiffs 
would  not  be  oititled  to  compensation,  and  that 
your  Lordships'  question  would  be  answered  in  the 


-   —  _  —          n^ative.  It  is  for  those  who  say  tiiat  this  nuisance 

Apt^a^^r"^  lands,"  (s.  6  of  Railway  Clauses  t  is  tegalised,  and  the  tight  ef  action  taken  away,  to 

ue  Ii^jalature  must,  aa  it  wpears  to  m&  I  show  it.  For  this  purpose  reliance  is  placed  on  the  1 
«aTe  had  in  view  the  ultimate  o^ect  arrived  ]  clauses  of  the  Railway  Clansec^tieU^  W^suli^ 
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•on  «.  86,  aathorising  the  nse  of  locomotivea  and 
■carriaaei^  which  will  caiue  the  Tlbtation  in  aueft- 
lion.  It  ii  aaid  that  flieie  claiuea  diow  that  looo- 
tDotivei  and  carriages  may  be  uaed,  and  conae- 
^uently  that  no  action  dot  indictment  lies  for  that 
vBe ;  and  no  doubt  thia  haa  been  bo  held  in  Rex  v. 
JPease,  4  B.  &  Ad.  30,  and  in  Vaughan  v.  Taff  Yak 
Mailwe^  Compat^,  6  H.  &  679.  My  Lords,  with 
Kteat  reapect,  I  tidnk  thoaecasea  dearly  wrongs  and 
that  they  hare  proceeded  on  an  inadvertent  miaap- 
l^ehension  of  the  object  and  effect  of  the  clauaes  in 
queation.  What  that  object  and  effect  are  I  will 
proceed  to  point  out.  The  prirate  Act  of  a  railway 
company,  whereby  it  ia  conatttated,  la  its  deed  ol 
settlement,  declaring  what  are  the  purposes  and 
objecta  of  the  company.  It  always  bemns  by  co- 
ating a  corporation  for  the  purpose  <«  malung  a 
certain  nuilway.  If  it  stopped  there  the  company 
could  not  act  as  carriers,  nor  furnish  locomotive 
power,  nor  do  more  than  male  their  railway  and 
receive  tolls  for  its  use.  Anything  else  would'  be 
vltra  virea,  aa  would  now  be  Uieir  keeping  an  hotel 
<a  having  ateamboats  without  ipedsl  powers  for 
tiiat  purpose.  Moreover,  the  courts  of  common  law 
fiave  held  that  the  powers  of  these  statutory  corpo- 
rations are  limited  to  the  purposes  for  which  they  are 
■created,  and  that  an  agreement  for  anything  else 
«ntered  into  by  them  is  not  merely  uAra  viret  and  void, 
but  illegal :  (See  East  AnaRan  v.  Tkt  Eaitem  Counties 
Sailwi^  Vot^xawj  11  C.  B.  775 ;  Gaga  t.  7^  ^ew- 
ntariet  ItailmmCi»n>am,  18  Q.  B.  457,  and  many 
other  cases.)  xour  Lordships  are  aware  that,  for  the 
same  reasons,  canal  companies  could  not  act  aa 
carriers  on  their  own  canals  til!  an  Act  of  Parlia- 
ment  enabled  them  to  do  so.  This  would  have  been 
the  situation  of  the  railwaya  but  for  the  clauses  in 
-<Lnestion.  Those  clauses  hare  no  oUkt  object  or 
effect,  as  I  submit,  than  to  obviate  the  objection  I 
iiave  referred  to.  Your  Lordships  will  find  that 
they  begin  with  a  general  heading,  "  With  respect 
to  the  carrying  of  passengers  and  goods  upon  the 
xailway,  and  the  tolls  to  be  taken  thereon."  All 
that  follows  that  heading  is  to  be  construed 
with  referrace  to  it :  (Marrian  ▼.  Ths  Eastern 
Countia  Railwax/  Companif,  9  R.  of  L.  Cas.  32.) 
There  is  not  a  word  iu  this  heading  as  to  the 
legalising  or  allowing  of  nuisances.  The  first  of 
the  following  clauses,  sect.  66,  allows  the  company 
to  be  carriers  on  their  own  liue,  and  limits  the 
charges  they  may  make.  The  "  company  "  wanted 
no  law  to  enable  them  to  use  a  locomoUve,  any 
more  than  it  did  to  nse  "  other  moving  power  and 
carriages  and  waggons,"  except  to  avoid  the  objec- 
tion ot  ultra  vires.  A  man  may  use  a  locomotive  on 
his  soil  and  freehold,  and  so  may  a  corporation. 
They  do  want— that  is  to  say,  unless  given,  they  do 
not  possess — the  power  to  use  it  so  as  to  be  a  nui- 
aance  to  thdr  neighbours.  But  If  this  were  intraded 
to  be  given,  where  are  the  words?  The  words  are 
auffitnent,  if  meant  to  give  vires  «hra  those  of  acom- 
fwny  to  make  a  railway,  but  insufflcient  if  meant  to 
authorise  the  doing  of  damage.  Besides,  the 
use  of  other  moving  power,  and  of  carriages  and 
vaggona  is  authorised.  In  what  sense  ?  That 
a  nuisance  may  be  committed  liy  their  use  without 
nmedv  t  Impossible,  for  It  was  never  contemplated 
that  tbey  would  be  a  nuisance.  Sect.  87  clearly 
also  gives  power  of  contracting  with  other  com- 
panies, and  has  no  thought  of  auUiorising  nuisances. 
60  sects.  88,  89,  90,  and  91.  Sect.  92  gives  other 
companies  and  persons  a  right  to  nse  Ue  railway 
with  engines  and  carriagea  "  property  constrncted 
as  by  this  and  the  special  Act  directed."  The 
object  of  this  was  to  define  the  rights  of  the  public 
over  the  line  as  agunst  the  company,  and  not  to 
authorise  nuisances.  All  tfaeae  sections,  down  to 
and  including  sect.  118,  have  the  same  object, 
samely,  regulating  the  use  of  the  railway  by  the 


oompanv  and  others.  Bnt  it  is  said  that  sect  114 
shows  that  the  interests  of  others  were  in  vieir  of 
the  Legislature,  and  that  they  made  thereby  what 
they  thought  was  sufficient  provision  for  that  object 
The  argument  is,  with  all  suhmisaton,  bad.  Th^ 
provided  for  this  matter  oertidnly.  They  said,  wb 
wUI  not  let  it  be  discussed  whether  this  is  a  ntd- 
aance.  Did  they,  therefore,  say  notliing  shall  bc^ 
or  if  it  is  it  diall  be,  remediless?  Certainly  not 
Further,  the  statutes,  the  Land  and  Railway  Clansas 
Acts,  themselves  recite  that  such  clauses,  aa  an 
contained  iu  them,  usually  appear  in  Acta  of  Fa^a- 
ment  authorising  the  taking  of  land  and  the  coa- 
stmction  of  railways,  and  tliat  it  ia  derirable  ts 
avoid  the  necessity  of  repeating  them.  Th^  oogld 
to  havc^  therefore,  no  greater  or  other  effect  in  the 
general  and  public  Acts  than  they  had  in  the  pir- 
ticular  and  private.  Now  it  is  not  supposable  that 
in  a  private  Actf  or  a  particular  company  an  anomaly 
so  great  was  to  be  introduced,  as  that  an  action- 
able salt  be  committed  with  no  common  lav 
remedy,  and  for  the  benefit  of  the  company, 
that  tndr  profits  might  be  larger,  if  without  compea* 
sation.  B  It  is  wud  tliat  compensation  is  ^vn, 
then  it  is  most  surprising  that  in  such  prirate  Aet 
there  is  no  provision  for  it  in  express  words.  And 
the  same  remark  may  be  made  on  those  genenl 
Acts.  Why,  If  the  common  law  remedy  was  to  be 
taken  away,  are  tiiere  not  express  words  to  tfaat 
effect?  Wbjt  if  thus  is  to  be  a  remedy  by  cooh 
pensadon,  are  there  not  express  winda  to  that  effect ! 
Why,  if  there  is  to  be  no  action  and  no  compeioa* 
tion,  is  so  gross  and  anomalous  an  injastiee  io* 
flicted,  when  such  pains  are  taken  to  give  compen- 
sation for  the  slightest  injury  occasioned  by  the 
veiy  fabric  of  the  railway  ?  It  aeems  to  me  impos- 
sible that  it  can  have  been  intended  that  dib 
damage  can  be  done  without  anv  compensadon. 
One  reason  only  for  such  a  state  of  things  is  grren. 
It  is  said  that  the  railway  and  the  working  of  it  are 
for  the  public  benefit,  and  therefore  the  dtmsgs 
must  be  done,  and  be  uncompensated.  Admitting  tbat 
the  damage  must  be  done  for  the  public  benefit, 
that  is  no  reason  why  it  dionld  be  uncompensated. 
It  is  to  be  remembered  that  dut  compensation  cows 
from  the  public  which  gets  the  benefit.  It  eonM 
directly  from  those  who  do  the  damage^  bnt  ulti- 
mately from  the  public  in  the  fares  they  pay.  If 
the  fares  will  not  pay  for  this  damage  and  a 
fair  profit  on  the  company's  coital,  the  apecnU- 
tion  is  a  losing  one,  aa  all  the  fndu  does  not 
pay  all  the  loss  and  a  fair  fxc&%.  Gitbei; 
therefore,  the  railway  ought  not  to  be  made, 
or  the  damage  may  well  be  paid  for.  But 
further,  though  if  it  were  the  law  and  practice  to 
do  individuals  adamage  for  the  benefit  of  the  pnbKo 
without  compensation,  no  one  in  particular  coald 
complain  when  it  happened  to  him,  as  evei^  oae 
wonld  know  that  he  held  liis  pro^rty  subject  to 
being  deprived  of  it  or  having  it  injured,  irtienit 
suited  the  public,  still  such  a  taw  and  prac^ 
would  be  highly  inconvenient  and  mischievons.  It 
is,  however,  however,  idle  to  discuss  such  a  qves* 
tion,  as  the  Legislature  has  acted  under  no  so^ 
conaideraUona.  Voc  if  the  public  benefit  is  a  good 
reason  for  damaging  a  man's  propra^  wiAont  com- 
pensation, so  would  it  be  for  taking  it  without  com- 
pensation. The  Legislature  has  made  the  most 
careful  and  minute  provisions  for  the  payment  of 
compensation  for  everything  taken,  and  indeed  ft* 
everything  iajurionsly  affected.  And  it  is  absnrd 
to  suppose  that  It  was  Intended  that  if  a  boose  was 
damaged  to  the  extent  of  IA  a  year  by  its  Ugfat  and 
air  being  diminished,  compensation  should  be  gtvoi, 
and  that  it  should  not  be  given  when  the  damage 
was  ten  times  aa  great,  bnt  was  canaed  bv  the  noise 
and  vibration  of  passing  truns.  Sorely  *'t>^^ 
reasonable  meaaiog  can  be  ipveu  to  ^  clauses  relied 
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on,  it  should  be  adopted  rather  than  one  bo  ud- 
resMHiable.  It  u  taid  that  ■  man  mifrht  dedicate 
land  ai  a  highway,  and  no  action  would  lie  for  the 
nnisance  occaaioned  by  iti  naer.  In  additloD  to  the 
oOier  sniwen  given  to  tfai^  I  may  add  that  the 
ordioary  nie  of  a  hi^way  ia  not  a  nnisane^  affect- 
ing either  tiie  boHding  or  its  occopaott  to  tach  an 
extent  and  in  tncb  a  way,  aa  to  be  actionable.  But 
if  anyone  eontinnally  used  the  highway  with  a  very 
heavy  Tehicle,  so  aa  to  cause  such  a  nbration  as  is 
eiqterienced  in  this  case,  I  ap[«^nd  an  acti<Bi 
would  lie  against  him.  If  there  ia  to  be  a  remedy, 
aad  it  is  to  be  by  compensaUon  and  not  by  action, 
how  is  the  compensation  to  be  calculated?  The 
line  may  not  be  used ;  its  traffic  may  double ; 
branch  lines  may  be  made.  Further,  it  is  not  con- 
tended by  those  who  say  th&t  tJie  common  law 
remedy  is  gone,  that  there  is  an  oolimited  right  to 
damage,  but  only  aright  to  do  reasonable  mischief, 
or  a  xeaaonahle  right  to  do  mischief .  That  is  to  say, 
if  by  going  a  little  slower,  or  being  at  a  little  more 
eipoise,  ur  some  other  ioconrenieQce,  mischief  can 
be  aToided,  it  must  be.  But  on  what  principle  is 
tiiis  to  be  settled  ?  Ten  tr^ns  a  day  at  twenty 
miles  an  honr  mij^t  be  no  nnisance.  This  might 
accommodate  tba  public,  and  pay  a  diTidend.  But 
flf^  trains  a  day  attliirty  mQes  an  hour  might  be  a 
grievous  nuisanoe,  thon^  much  better  for  the 
public  and  the  company.  Where  is  the  line  to  be 
drawn  ?  Take  the  case  of  the  plaintiff  in  Vawjhan 
T.  Tajr  Vale  Railiau^  Compam/.  There  the  defen- 
dants declared  that  they  went  as  slowly  as  th^ 
could,  and  witii  every  eontriTance  for  safety.  But 
they  might  have  had  one  serrant,  or  ten,  or  1000  at 
flie  spot  in  question,  to  preTent  the  grass  catching 
fire  and  burning  the  ida)atiff*s  wood.  This  would 
hare  cost  tbem  moncr^,  and  it  was  cheaper  to  bum 
tiie  wood,  or,  at  all  events,  on  a  calculation  of 
dunces,  bettn*  to  risk  doing  so,  than  to  have  a  sufl- 
dent  number  of  aervants.  But  how  is  compensa- 
fion  to  he  calculated  for  such  a  matter  7  Moreover, 
if  these  plaintiffs  are  entitled  to  compensattoo,  so  is 
the  owner  of  every  piece  of  land  near  the  railway. 
Yot  though  there  may  he  no  house  on  it  now,  ii  is 
possible  there  woull  have  been ;  but  that  is  now 
prevented  by  the  railway,  at  least  to  the  same  ad- 
vantage aa  before.  Thezefore  such  land  is  in- 
joriously  affected,  if  this  is.  In  the  result,  then, 
the  right  of  action  is  not  taken  away  in  terms,  tiie 
li^t  to  compensation  is  not  given  in  terms ;  the 
prindide  on  which  compensation  should  be  given 
voolj  be  Diost  difficult  to  settle.  Though  given, 
the  companies  would  still  be  liable  to  actions  of 
excess,  which,  it  would  be  difficult  to  define,  leaving 
■cope  for  continual  litigation.  It  is  impossible  that 
all  remedy  and  redress  are  taken  away ;  and  the 
only  clauses  supposed  to  indicate  this  are  shewn  to 
have  another  and  different  object  and  effect. 
Tor  these  reasons  I  think  the  right  of  action  not 
taken  away,  and  the  remedy  by  compensation  not 
g^Tea,  and  that  the  two  cases  I  have  referred  to 
vere  erroneooriy  dedded.  I  may  observe,  however, 
as  to  Rex  v.  iVoas,  that  it  was  not  one  of  i^TBte 
vnmg,  but  of  public  noiaaooe.  In  the  latter  eaie 
if  what  was  done  was  for  the  public  heoeflt,  the 
public  b  at  once  the  gunez  and  loser,  and  t^  one 
may  in  some  sense  be  set  against  the  other,  and  so 
might  have  been  that,  without  an  A.ct  of  Farlia- 
mmt,  the  matter  complained  there  would  hare 
been  no  public  nuisance.  But  tlie  present  ia  not  the 
case  of  a  public  but  of  a  private  nuisance,  when  the 
uwer  and  the  gainer  are  not  the  same  to  the  same 
exteoL  In  that  case  also  the  point  I  present  to 
your  Lordsbipt  was  not  mooted.  It  was  not  noticed 
uat  the  clause  was  necessary  to  avoid  the  objection 
U^tibni  virta.  Sat  wa»  it  used  by  the  counsel  for 
we  pUntiff s  io  error  befoce  your  LordaUps,  because, 
Oungh  It  would  nUeva  tbem  fmn  the  present  djUm, 
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it  would  do  80  at  the  expense  of  leaving  them 
subject  to  actions  from  time  to  time.  It  is  said 
that  Sex  v.  Pease  baa  been  so  long  decided,  and  so 
many  railways  have  been  made  on  the  snmrnsicion 
tiiat  it  was  law,  that  it  must  be  set  ri^t,  if  wron^ 
b^  legislation  only,  ^lat  it  gives  rise  to  great 
difficulties  I  think  I  have  shown.  I  believe  it  has 
not  been  acted  on;  compensation  under  the  com- 
pensation  clause  has  not  been  given  aa  it  ought  to 
nave  been  if  Rex  v.  Poise  is  law.  This  is  the  first 
time  the  question  comes  before  your  Lordships,  and 
it  cannot  be  said  that  railway  companies  have 
allowed  audi  compensation  to  he  awarded  against 
them  without  appeal.  So,  also,  juries  In  actions 
have  found  negligence  io  railway  companies  as  they 
ought  not  to  tuve  done,  if  that  case  is  not  law ;  anct 
compensation  ought  not  to  be  given.  As  to  railway 
traffic  bdng  stopped  by  injunctimi,  I  ap^hend  in- 
juncti<HU  would  not  he  granted  in  such  cases.  I  have 
deemed  it  my  du^  to  bring  theae  cases  before 
your  Lordships.  If  your  Lordships  hold  them  to 
have  been  rightly  decided,  or  think  they  are  so 
far  settled  law,  they  must  be  acted  on ;  then  it 
seems  to  me  tbey  show  that  the  judgment  below 
was  right,  and  that  your  Lordships*  question  should 
be  answned  in  the  affirmative.  Because,  for  the 
reasons  I  have  given,  I  am  sure  the  Le^lature  did 
not  mean  to  leave  persons  whose  property  will  be 
injured,  as  in  this  case,  without  remcdfy  by  action  or 
by  claim  for  compensation ;  and  I  think  it  right  to 
hold  that  any  words  that  are  capable  of  it,  to  mean 
to  give  a  remedy  by  implication.  Of  course  we 
must  not  put  a  meamng  on  words  which  they  can- 
not bear,  merely  in  order  to  veme^  an  injustice 
however  gross.  But  I  think  the  words  "  injuriously 
affected  by  the  construction  thereof"  and  "fuU 
damage  sustained  bv  reason  of  the  exerdse  as 
regards  such  land,  of  the  powers,"  &C.,  may,  and, 
where  It  is  established  there  is  no  right  of  action, 
must,  have  the  effect  of  giving  compensation  for  the 
damage.  For  according  to  the  case  of  Vaug/iun  v. 
The  Taff  VaU  Bailicay  Company,  immediatdy  on  the 
construction  of  the  railway,  and  "  by  the  construc- 
tion thereof*  a  right  accrued  to  do  this  damage.  How 
then  oan  it  be  said  that  the  lands  are  not  injuriously 
affected  "by  the  construction  thereof,"  if  they 
thereby  became  subject  to  this?  They  immediately 
come  under  a  servitude,  as  Mr.  Mellish  pat  it  in  the 
court  below.  Suppose  it  had  been  enacted  ex- 
pressly that,  on  the  construction  of  the  railway, 
there  should  be  a  right  to  use  it  so  as  to  create  a 
nmsance  actionable  at  common  law,  would  not  that 
have  been  matter  for  compensation  as  mnoh  as  if  it 
bad  been  enacted  that  the  owner  should  make  a 
grant  of  such  a  servitude?  But  It  makes  no  dif- 
ference whether  it  is  expressly  or  otherwise  enacted, 
if  it  is  enaeted,  as  Vaughm  v.  The  Taff  VaU  Rail- 
was  Company,  shows  it  u.  As  to  the  ai^ument  that 
the  premises  are  none  the  worse,  but  only  the  occu- 

Siers,  it  is  enough  to  say  that  the  same  thing  might 
e  s^d  in  a  claim  for  compensation  tot  diminished 
light  It  is  to  be  observed  that  the  word  is  not 
"in*'  or  "during,"  hat  "b^"  the  construction  of 
the  raUway.  B«ndes,  this  is  a  damage  sustained 
by  occupiers,  by  an  exerdse,  as  regards  these  lands, 
of  the  powers  of  the  Act.  The  opiniimB  I  have  ex- 
pressed here,  I  eutertidned  and  expressed  in  the 
court  below.  But  feeling  there  that  I  was  bound 
by  the  case  of  Vai^han  v.  The  Taff  Vale  Railuiaif 
Company^  I  thought  the  then  plaintiffs  entitled  to 

i*ndsment  in  their  favour.  I^uld  your  Lturdshtpe 
lold  those  cases  to  have  been  wall  decided,  or  too 
setUed  to  be  overruled,  then,  for  the  reasons  I  have 
given,  I  think  the  then  plaintiffs  entitled  to  judg- 
ment in  their  favour;  otherwise  not.  I  have  neees- 
sarily  repeated  what  I  said  there,  because  I  am 
uaaUe  to  oSet  anytUng  better  to  Jjanr  LordshsH, 
and  becauae  I  de^iied  tODi^iiEfiH^nJff^riggkQi 
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trouble  of  Tefening  to  what  I  then  said,  had  your 
Lordahipi  been  minded  so  far  to  honour  me. 

BucKBTOH,  J.— Mj  Lords,  I  hare  come  to  the 
condiuloa  that  the  puintUFa  belov  have  no  right 
to  compensation  for  the  vibration  mentioned  in 
the  ipedal  case.  I  need  not  say  that  finding  that 
I  stand  alone  amongst  the  judges  consulted  by  your 
Lordships,  I  gire  this  ofdnlon  with  diffidence.  My 
reasons  are  as  follows :  I  think  it  is  agreed  on  all 
bandf  that  if  a  person,  not  aatiiorised  Act  of 
Parliament  to  to  do,  erected  a  railway  or  any  other 
prirate  road  on  his  own  land,  and  Am  worked  it  by 
ninning  locomotives  and  tndn^  or  an^  other 
species  of  carriages,  upon  it,  so  that  the  vibration 
and  noise  were  to  such  an  extent  as  really  to  be 
annoying  to  a  neighbour,  that  injury  would  be  a 
nuisancf,  and  that  neighbour  would  have  a  fresh 
cause  of  acUon  uainst  llie  maintainer  of  the  way 
erery  time  that  rae  way  was  lo  worked  as  to  give 
rise  to  the  nnisanee,  and  he  might,  I  appr^end,  ob- 
tain an  Injunction  to  prevent  the  continuance  of  the 
nuisance.  But  if,  instead  of  making  and  maintain- 
ing a  private  way  of  his  own^  the  owner  of  the 
land  dedicated  it  as  a  public  highway,  and  the 
public  bronght  traffic  on  ft  to  sndt  an  extent  that 
the  noise  and  vibratioa  seriously  affected  the 
ndgfabonrs*  X  apprehend  they  would  be  without 
renondy.  The  common  law  would  have  them  snEfer- 
ing  a  private  hardship  for  the  public  benefit  This 
distinction  may  have  some  bearing  on  the  consbruc- 
tion  of  the  statutes  (S  Vict  oc.  18  and  20>,  on  the 
true  meaning  of  wUldi  I  think  the  proacnt  case 
depends.  And  I  tUnk  that  it  is  agreed  on  all 
hands  that  if  the  Lwislatore  authorises  the  doing 
of  an  act  (which  if  unauthorised  would  be  a 
wrong  and  a  cause  of  action)  no  action  can  be  main- 
tained for  that  act,  on  the  plain  ground  that  no 
oonrt  can  treat  tiiat  as  a  wrong  wluch  the  Le^la- 
tnre  hai  authorised,  and  ooDseq,iHntiy  the  person 
who  has  sustained  a  loss  by  the  d(^g  of  that  act 
is  without  remedy,  unless  in  so  far  as  the  Legisla- 
ture has  thought  it  proper  to  provide  for  omnpensft' 
tloa  to  him.  He  Is,  in  fact,  in  the  same  position 
as  the  person  supposed  to  havo  Buffered  from  the 
■oxAbj  trafBc  on  a  new  highway  is  at  common  law, 
and  subject  to  the  same  hardship.  'Bs  suffers  a 
nivate  loss  tor  the  public  benefit  Now,  the  L^is* 
utnre  has  thought  fit  to  authorise  the  defendants  to 
make  a  ndlway,  and  by  8  Vict  c.  20,  s.  86,  "  to  use 
and  employ  locomotive  engines  and  other  moving 
power,  and  carriages  and  wi^gonB  to  be  drawn  or 
propsOed  thereby."  And  the  question  1%  whether 
this  Is  such  a  legjslativB  anthmsation  m  the  use 
of  sndi  power  as  to  leaAa  all  such  consequences, 
as  Inevitably  attend  it,  no  longer  wrongful.  If  this 
Tcre  a  new  matter,  I  should  think  there  was  a 
great  deal  in  what  is  throwa  out  by  Bramwell,  B. 
in  his  judgment  in  the  Exchequer  Chamber, 
In  this  casei  but  the  contrary  was  held  in  Rex  v. 
AcwL  so  lonesBD  ss  1882,  uid  acted  on  In  Fat^Aon 
T.  IM  TaffVaU  Bailwag  Coapmy,  And  If  your 
Lotdships  were  to  reverse  those  decisions,  the  con- 
seqaeoce  would  follow  that  any  owner  of  a  house  or 
field  so  adjacent  to  a  railway  that  the  inevitable  dis- 
turbance nrom  the  working  of  the  line  amounted  to 
a  nuisance^  mi^t  (at  least  where  tiie  railway  has 
not  been  opened  fw  twenty  years)  stop  the  working 
*<tf  the  line.  So  large  an  amount  has  oeen  invested 
in  the  belief  that  the  trains  might  be  run,  even 
though  some  mischief  to  others  was  inevitable,  that 
I  think  your  Lordships  will  hold  that  even  if  the 
principle  of  Bex  v.  Peatt  was  originally  an  error,  it 
has  long  become  commienit  trror,  and  ought  to  be 
held  to  have  made  the  law.  I  come,  therefore,  to 
the  oondnrion  tha^  but  for  the  stMute^  the  ptain- 
tifls  would  have  had  a  right  ci  action  for  the  vibra- 
^n  arising  from  the  working  «f  the  defendants^ 
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line,  and  that  the  statutes  have  taken  awar  thst 
right  of  action.  The  question  then  arisei,  Toetiia 
ttw  Legislature  has  given  the  plaintiffs  any  cnspcB* 
sation?  and  tli^  must  be  a  question  depending  on 
the  construotiui  of  the  sUtntes.  It  bu  best 
argned,  with  great  force,  that  it  is  so  unjust  to  tsks 
away  ^vate  rights  without  compensation  Uut  it 
should^  be  supposed  that  the  Legislature  at  least 
wished  to  give  compensation  in  every  case  when 
there  was  a  private  injury.  But  I  thhik  it  is  des 
that  the  Legislature  has  not  adopted  the  prindpla 
In  such  a  case  as  that  of  the  London  osd  Sm 
Wtitem  Railway  Companif  r.  Bradlof,  where  tiw  b«r 
in  the  vaults  sidjoinmg  the  railway  turned  sonril 
consequence  of  the  vibration,  the  owner  of  Uie 
vaults  may  or  may  not  have  had  a  ri^t  to  compeoss. 
tion  for  the  iajnry  to  his  vaults ;  but  the  owner  of 
the  beer,  if  a  different  person  from  the  ocaqiierof 
the  vaults^  could  have  none^  for  the  right  to  ooa* 
pensation  is  strict^  confined  to  Intmst  in  laodi 
injuriously  affected :  Qdedonian  Rnbaof  Cw 
panj/v.  Ogihs;  Bidcet  r.  The  MttropoUtan  BaHaai 
Company.)  The  reason  why  the  Legislstare  « 
narrowed  the  claim  to  compensation  is  pro^Hr 
that  stated  by  Lord  OranwMtii  in  Bidat  v.  Tie 
MvtnpoUtm  BaOmmf  Vompanf^  "That  anv  otbcrooe* 
struction  of  the  clause  would  open  toe  door  to 
claims  of  so  wide  and  ind^nite  a  nature."  Bnt 
whatever  be  the  reason,  I  think  it  clear  tiut 
no  compensation  Is  ^ven  to  those  whose  pa- 
sonal  interests  are  injuriously  affected,  exoept 
where  it  can  in  some  way  be  annexed  to  compenM- 
tion  for  in  injuy  to  land.  No  doubt  it  is  ote 
very  dfttcnlt  to  say  whether  an  interest  in  land  is 
or  is  not  injurfouHy  affected.  In  the  present  css^ 
however,  I  assent  to  the  srgnment  so  oestlj 
expressed  in  the  reasons  of  the  app^ants*  csi^ 
that  the  plaintiff's  boose  has  "  become  subject  to  s 
perpetual  servitude,"  and  so  her  interest  in  it  ii 
injuriously  affected.  In  my  mind,  thetefbr^  As 
question  is  narrowed  to  this: — ^DotneeompensniM 
clauses  in  the  statntea  extend  to  the  conseqaencsi 
of  working  the  railway,  and  using  the  statntahk 
powers  for  that  purpose  ?  Or,  are  they  confined  to 
the  making  and  maintaining  of  the  railway  and  fts 
works,  and  using  the  statutable  powers  for  tlut 
purpose  ?  I  can  see  many  plausible  reasons  vhj 
the  LegisUtnie  might  thfaik  fit  to  adopt  ths  nst^ 
rower  conetruction.  There  is  the  analogy  to  w 
harddiip  which,  for  tiie  public  good,  is  imposed  Vf 
the  common  law  by  the  owner  of  a  quiet  "11^ 
his  neighbour  dedicates  the  land  dose  under  lu 
windows  to  the  public  as  a  highway ;  it  mi^  be 
leadhig  to  SmithfieU  market  Or  they  might  Iwe 
thoi^t^  as  Lord  C^nwwth  expresses  It,  *nt 
claims  in  respect  of  soch  damage  would  be  of  > 
veiy  wide  and  indefinite  character."  But  I  mut 
own  that^  on  reading  the  statutes,  I  do  not  tUu 
that  the  Legislature  deliberately  excluded  sod 
claims.  I  tiiink  thpy  were  not  in  the  contempU- 
tion  of  those  who  framed  the  statutes  at  ril;  sm 
that  if  there  are  words  used  sufficiently  I^J^ 
embrace  such  a  case  it  is  by  an  unintended  s«^ 
dent  Hy  o^nion  is  based  on  what  may  be  csun 
the  narrow  ground,  that  no  right  to  ccnnpeuuDoa 
exists  unless  given  by  the  Le^slatore,  and  that  l 
can  find  no  suffldent  expression  of  an  IntentiraM 
the  part  of  the  Legislature  to  give  cwnpeoswn 
for  the  consequences  of  exerdsing  the  powen 
by  8  Vict  c  20,  s.  86.  I  am  relieved  from  W 
necessity  of  going  through  the  different  sectloo»  » 
the  Acts,  becanse  Channell.  B.,  in  his  jodgment  is 
the  Court  of  Exchequer  Chamber,  hu  said  enST- 
thing  I  could  wiah  to  say  on  that  head. 
add,  in  reference  to  the  argument  used  is  the 
chequer  Chamber  by  M.  Smith,  J,  derived  fW" 
the  general  word^  "they^^nay  do  aU  otbtf 
necessary  for  n^^m^k^m^^^  »  * 
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pairing,  and  using  the  railwav,"  vhlch  occor  in  the 
middle  of  the  16t£  section  of  8  Vict,  c  20,  that  in 
Jones  V.  The  Pestiniog  RaUwag,  the  court  of  Qaeen's 
Boidi  (Ukd  consisting  only  of  my  brother  Lath 
and  myself;  thought  that  rimilar  general  words  in  & 
Bidlway  Act  wtuch  did  not  contain  any  expreis 
authority  to  nae  locoraotiTe  powers  left  the  com- 
pany at  libert7,  do  doubt,  to  use  iocomotiTeB,  but  on 
the  common  lav  terms,  that  they  must  keep  in  the 
fire  at  their  own  peiiL  So  far  as  it  goes,  uiis  con- 
firmi  the  reasoning  of  Channdl,  B.  on  this  part  of 
the  1601  Mction.  I  regret  that  I  am  obliged  to 
come  to  soeh  an  unsatisfactory  determination  ;  but 
I  think  the  whole  depmds  on  the  constmcUon  of 
enactments  not  snffidentiy  considered  wh«i  pe- 
rused. Opinions  will  differ  on  such  a  point,  and  it  is 
notcapaUe  of  much  Ulostratlon  from  argument.  I 
can  cnly  repeat  that  in  my  ojnnion,  the  onus  lies 
on  the  ^ntiff  to  diow  that  the  Leglalatara  has 
giTen  compensation,  and  I  cannot  find  in  the  sta- 
tutes any  uognage  which,  in  my  mind,  expresses 
an  intention  to  glre  compensation  for  sndi  an  lojnry. 

Judgment  was  given  fay  their  Lordsbipi  on  July 
18i  aa  follow*  :— 

Ixird  CHaufSTOED,— Lords,  this  is  a  pro- 
ceeding in  error  upon  a  judgment  in  the  Court  of 
Exchequer  Chamber,  revening  a  judgment  of  the 
Court  of  Queen's  Bench,  in  farour  of  the  pliuntiffa 
in  error  upon  a  special  case.  The  question  raised 
for  the  oi^nion  of  the  court  below  was,  whether  the 
plaintiffs  in  the  action,  who  are  owners  of  the  house 
adjacent  to  the  Hammersmith  and  City  Bailway, 
vere  entitled  to  compenution  from  uie  railway 
onnpany  for  injury  to  their  house  from  the  TibraUoo 
caosed  by  the  passage  of  trains  orerthe  lines  in  the 
ordinary  use  of  the  railway  without  negligence, 
■wbenby  the  house  was  depreciated  in  ralne  to  the 
extent,  as  found  by  a  jury,  of  272^  It  is  necessary 
in  the  outset  of  the  consideration  of  this  case  to 
point  out  that  the  question  is  confined  to  the  injury 
arising  from  ribration ;  because  Lush,  J.,  in  the 
Court  of  Queen's  Bench  stated  that  the  question 
was  whether  the  owners  of  the  house  were  entitled 
to  compensation  "  for  Tibration,  noise,  and  smoke 
and  ^  William  Erie,  who  heard  the  whole  of  the 
argnment  in  the  Exchequer  Chamber,  but  retired 
from  the  bench  before  the  judgment  was  ddirered 
in  tiiat  court  (whose  o[^nion  is  added  to  the  report 
of  the  case  in  L.  Rep.  2  Q.  B.  246),  assumed  that 
the  compensation  was  given  for  noise  and  smoke, 
as  well  as  for  Tibration,  and  stated  that  "  there  was 
noUiing  to  indicate  what  was  the  degree  of  noise, 
smoke,  or  vibration,  or  what  was  the  amount 
assessed  for  dther  ot  these  causes  separately ;  and 
there  was  no  eridence  of  any  damage  to  the  realty, 
either  in  structure  or  otheiwise,  from  these  causes, 
80  that  the  competition  must  be  taken  to  hare 
been  given  for  the  supposed  discomfort  of  the 
inmates  of  the  house."  The  special  case,  how- 
erer,  expressly  sutes,  with  reference  to  this 
head  of  claim,  that  the  jniy  assessed  the  amount 
of  compensation,  **for  vibration  from  the  use 
of  tihe  railway  after  construction,*'  at  272L  There 
has  been  great  difference  of  opinion  amongst 
Ihe  judges  of  the  courts  below  upon  this  case  and 
those  whose  assistance  your  Lordships  had  are  not 
unanimous  in  tb^  answers  to  the  questions  put  to 
ttwm.  It  must  therefore  be  r^arded  as  one  of 
nice^  and  difllcnlty.  It  must  he  home  in  mind 
that  this  is  not  a  case  In  which  it  was  possible  to 
«la^  compensation  before  the  construction  of  the 
railway,  nor,  indeed,  till  after  its  working  had  com- 
menced, because  till  then  it  could  not  be  known 
whether  there  would  be  any  vibration  injurious  to 
flie  house  occasioned  by  the  pasting  of  tin  trains. 
The  simple  question,  therefor^  is  whether  the 
Legiilatnze  has  provided  compensathxi  fw  any 
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damage  to  land  or  houses  not  arising  from  negli- 
gence, but  the  inevitable  consequence  of  the  proper 
and  ordinary  use  of  the  ndlway.  As  an  introduc- 
tion to  this  question,  I  must  repeat  what  I  sidd  in 
Rkkit  T.  Direeiors,  qf  the  MetropoHtan  Jtailmnf 
Campam/y  L.  Bep.  2  App.  167 ;  16  L.  T.  Bep. 
N.  S.  &18,  "The  criterion  of  a  party's  right  to 
damages  under  the  clauses  of  the  Railway  Com- 
panies Acts  is  correctly  stated  by  Lord  Campbell 
in  PMitg  T.  SmlA-Eaitem  Railway  Con^KOiy,  7  B.  A  B. 
660,  that  *  nnlesB  the  particular  injury  would  have 
been  itctionable  before  the  company  had  acquired 
their  statutory  power,  it  is  not  an  injury  for  which 
compensation  can  be  claimed.' "  To  which  I  must 
add,  as  I  added  there,  the  obBervation  of  my  late 
noble  and  learned  friend  Lord  Cranworth,  in  the 
case  <^  Th*  CaUdonian  Bcalwcy  Con^pam  r.  OpiVvv, 
3  Ifacq.  S85,  "that  it  does  not  fbllov  that  a  party 
would  nave  a  right  to  oompmsafion  in  some  cases 
in  whidi,  if  the  Act  of  Paruament  had  not  passed 
tiiere  might  have  been  not  only  an  indictment, 
but  a  right  of  action."  Assuming  that  before  the 
passing  of  their  Act  the  company  woold  have  been 
liable  to  an  action  ftv  the  injn^  caused  to  the 
plaintiff^  houses  it  is  noccssaiy  for  the  plaintiffs 
in  the  fint  place  to  establish  that  the  Company's 
Act  has  taken  away  the  remedy  by  action  in  order 
to  open  the  way  of  their  claim  to  compensation.  If 
thecasea  of  £ezv.  jVa5S,4B.&  Ad.80,and  Vaughm 
T.  Taff  Fo/s  RaiUoay  Cmmxras,  5  H.  &  N.  679 ; 
2  L.  TTBep.  N.  a  894,  were  nghtiy  decided,  this  ques- 
tion has  been  determined.  It  was  estsMlshed  by  uiose 
cases,  "that  when  the  Legislature  has  sanctimed  the 
use  of  a  locomotive  engine  there  is  no  liabili^  for  any 
injury  caiued  by  using  it  so  long  as  every  precau- 
tion is  taken  consistent  with  its  use."  Bramwell,  B., 
in  his  answer  to  the  question  put  by  your  Lordships 
to  the  judges,  adverting  to  the  above  cases,  said, 
"With  great  respect,  I  think  those  cases  clearly 
wrong,  and  that  tney  have  proceeded  on  an  inad- 
vertent misapprehension  of  the  object  and  effect  of 
the  clauses  in  question."  And  he  then  reasoned 
from  the  Act  of  the  company  in  this  manner :  "  The 
86th  section,  which  gives  the  company  the  right  to 
be  carriers  on  their  own  line,  is  preceded  by  a  head- 
ing, '  With  respect  to  the  carrying  of  passengera 
and  goods  upon  the  railway,  and  the  tolls  to  be 
taken  thereon.'  titvn  is  not  a  word,"  said  the 
learned  baron,  "  in  this  beading  as  to  the  legalising 
or  allowing  of  nuisances.  The  company  wanted  no 
power  to  enable  tiiem  to  use  a  locomotive.  A  man 
may  use  s  locomotive  on  his  soil  and  freehold,  and 
so  may  a  corporation.  Hiey  do  not  possess  the 
power  to  use  it  so  as  to  be  e  nuisance  to  their 
neighbours.  If  this  were  intended  to  be  given  where 
are  tiie  words  ?  He  words  are  suflkdent  if  meant 
to  give  vim  ttftra  those  of  a  company  to  make  a 
railway,  but  insnflicient  if  meant  to  authorise  the 
doing  of  damage,"  With  great  respect  to  the  learned 
baron,  we  do  not  expect  to  find  words  in  an  Act  of 
Parliainent  expressly  authorising  an  individual  or  a 
company  to  commit  a  noisanoe  or  to  do  damage  to 
a  neighbour.  The  86th  section  gives  power  to  the 
company  to  use  and  employ  locomotive  engines,  and 
if  su<^  locomotives  cannot  possibly  be  used  wimout 
occasioning  vibration  and  consequent  injury  to 
neighbouring  houses,  upon  the  principle  of  law  that 
cuiaaqm  aliguit  quid  concedit  ameedera  videttir  €t  id, 
sine  quo  res  ipsa  em  iioa  potuit,  it  must  he  taken 
that  power  is  given  to  cause  that  vibration  without 
liability  to  an  action.  The  right  given  to  use  the 
locomotive  would  otherwise  be  nugatory,  as  each 
time  a  train  passed  upon  the  line  and  shook  the 
houses  in  the  neighbouriiood,  actions  might  be 
broi^fat  by  their  owners  which  would  soon  put  a 
stop  to  ue  use  of  tiie  railway.  I  ^erefore  thia^ 
notwithstanding  the  respe<Etidt^Ril49lvsT^'(^|^lw 
of  Bramwell,  B.  ia  entitled,  that  the  cases  of  iI2e  r. 
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Ptaae  and  VaugAan  t.  Taff  Fofr  Railway  CSontpant/ 
(tiU  np.)  irete  rightly  a«dded.  The  plaintiifa' 
temedy  by  action  being  taken  away,  tiie  qaet- 
tion  remains  vhether  they  are  entitled  to  re- 
ceive compensatioQ  from  the  company  for  the 
injory  done  to  their  hoaset,  a  q^uettioo  which 
most  be  dedded  entirely  by  the  proTiiiOBs  of 
the  Acta  of  FarUament  relating  to  the  subject. 
It  mnat  be  taken  as  an  established  fact  that  by  the 
nsB  of  the  railway  the  plaintiff's  hoase  has  been 
depreciated  in  value  to  the  extent  of  272/.,  and  as 
they  cannot  reoover  the  damage  they  have  sastained 
by  action,  one  naturally  feels  a  widi  to  And  that 
the  Legiuatore  has  not  left  tbon  remedileH,  bat 
has  provided  for  them  the  means  of  redress  in  the 
shape  of  compensation  to  be  paid  by  the  company 
as  the  price  of  tlie  right  given  to  them  to  injure  the 

flaintiffs*  property.  It  is  with  (Ms  dinmeitKin  that 
entered  upon  an  ezaminatioD  of  the  cfausaa  of  the 
Acts  to  whioh  your  Lordships'  attenticm  was  called 
in  the  a^nment,  wid  I  may  say  that  it  was  with 
ngnt  I  wai  nnable  to  And  anything  in  them  upon 
wfich,  in  my  oidnion,  the  claim  to  oompensaticm 
can  be  establidied.  It  is  not  that  the  L^slature 
has  excluded  compensation  for  injury  arising  as  the 
necessary  conacquence  of  udug  the  railwi^,  but 
that  it  ias  not,  as  far  as  I  can  discorw,  given  any 
right  to  claim  compensation  for  this  species  of 
iigaiT*  The  sections  of  the  Bidlw^  Claoses  Act, 
which  apDear  to  me  to  be  alone  necessary  to  be 
considered  are  the  6th  and  the  16th  sections.  I  do 
not  think  that  the  sections  of  the  Lands  Clauses 
Act,  which  were  referred  to  in  the  argument,  are 
applicablB.  The  sectioos  of  the  Bailvay  Clauses 
Act  are,  as  yonr  Lwdships  know,  arranged  in  order 
under  different  headings,  which  indicate  the  general 
object  of  the  provisions  immediately  fidlowiag ;  and 
these  may  be  naefuUy  referred  to  to  determine  the 
sense  of  any  donbtf  ol  expression  in  a  section  ranged 
under  a  particular  heading.  The  heading  to  the 
6th  and  all  the  subsequent  sections  down  to  the 
80th,  and  including,  of  course,  the  16th,  Is,  *'  And 
witik  respect  to  the  construction  of  the  railway,  and 
the  Torka  connected  th^with,  be  it  enacted  as 
ftdlows."  Th^efore  all  the  sections,  to  which  this 
heading  applies,  mutt  be  taken  to  have  been  intended 
by  the  Legislature  to  provide  for  matters  relating 
to  "the  construction  of  the  railway,  and  the  works 
connected  therewith."  The  6th  section  seems  more 
closely  to  confine  its  {worisions  to  these  objects,  for 
it  begins  by  enacting  that,  "  In  exercdsing  the  power 
given  to  tu  company  to  construct  tiie  rulway,  and 
to  take  lands  for  that  purpose,  the  company  shall 
be  subject  to  the  provisions  and  restrictions  con. 
tained  in  this  Act,  and  in  the  Lands  Clauses  Con- 
solidatktn  Act,"  and  then  it  goes  on,  "  and  the 
company  shall  make  to  the  owners  and  occupiers  of, 
and  all  otim  persons  interested  in,  any  lands  taken 
or  used  for  the  purposes  of  tlw  railway,  or  injuri- 
ously affected  by  the  construction  thereof,  f uU  com- 
pensation for  the  value  of  the  lands  so  taken  or 
used,  and  for  all  damage  sustained  by  sucb 
owners,  occuiners,  and  other  parties  by  reason 
of  the  exercise,  as  wgtadM  such  hmds,  of  the  powers 
by  this  or  the  special  Act  incorporated  therewith 
Tested  In  the  oompany."  It  was  ai^ued  by  the 
plaintiffs  tiiat  the  injnry  occasioned  to  the  house 
from  the  vibratiim  caused  by  the  use  of  the  railway 
came  within  the  words  "  iujiuiously  affected  by  the 
construction  thereof,"  or,  at  all  events,  that  it  was 
a  damage  sustained  "  by  reason  of  the  exercise  of 
ihe  powers  vested  in  the  ootqpany."  Now  as  to  the 
wads  **by  the  constmctlOB  tboeof,"  it  seems  to 
me  that  it  would  be  doing  Tioteoce  to  language 
(even  without  the  limitation  which  is  plsced  upon 
these  words  by  the  genml  headii^  to  the  6th  and 
following  sections,  and  the  context  of  the  section 
tself),  to  extend  them  to  any  injuiy  which  is  not 


the  immediate  oonseqnance  of  the  anstneliis  tt 
the  railway.  An  instance  of  damage  trf  thii  lort 
occurs  in  this  very  case,  for  the  jnry  gave  dn 
plaintiffs  compensation  to  the  amount  oi  696^  for 
obstruction  of  light,  air,  and  doorway.  To  tine 
that,  as  the  injury  could  not  bav«  occurred  sum 
the   railway  had  been  .previously  coestnctad 
thec^ore  it  was  caused  "by  tiie  ccostractiBa 
thereof,"  is  certainly  a  strong  exampls  of  the  ills- 
gical  reasoniDg  oipvt  Hoc  ergo  pn^tv  k>e,»niwQM 
extend  to  every  acmdeut  or  injury  oocurriBg  vfM 
the  railway  after  its  construction,  which,  of  conn^ 
could  not  have  happened  if  it  had  not  beta  oee- 
structed.  With  respect  to  the  8idMe«naBt  vn4i  in 
the  6th  section,  "  dami^  sustained  by  nsioi  of 
the  exercise  of  the  powers  vested  in  the  eompsif,'' 
it  was  argued  that  they  embrace  the  claim  of  the 
[daintiffs,  because  the  powers  vested  in  the  oooi- 
pany  an  not  mmly  for  the  construction  of  s  nil- 
way,  but  also  for  the  use  of  it  aftw  its  coastrutiiN, 
being  the  end  and  object  for  which  it  is  nude.  Bat 
^ain  we  must  refer  to  the  beading  of  tUs,  and  the 
foUowiog  sections,  which  limits  the  provisioiu  tbey 
contain,  to  "  the  construction  of  the  rulway  andtu 
works  connected  tiierewith."   And  resding^  tfie 
words  of  the  section  witiiieference  to  these  objeeU, 
we  find  that  oompensation  is  to  be  mads  to  the 
owners^  &C.,  of  lands  taken  or  used  for  the  uupOM 
the  railways,  or  iqjuriously  affected  by  ttM  eolr 
struction  thereof  for  dam^  sustained  (not  ss 
Kgaxit  such  lands,  bat)  "  by  reason  of  the  ezerdi^ 
as  regards  such  lands,  of  the  powets  vested  in  Uie 
company,"  Now  the  powers  vested  in  the  compsnjr 
"ss  regards  such  lands,"  are  to  take  and  use  tts 
lands  for  the  purposes  of  tbe  railway,  and  to  Kf 
that  the  use  of  the  railway  after  its  cons  traction  tl 
one  of  the  powers  vested  in  the  compaqy  in  regtrf 
to  the  lands  convevs  to  my  mind  no  inteUigihb 
meaning.   The  sixth  section  of  the  Railway  CIibhs 
Act  being  inapplicable  to  the  plaintiff's  dsiai,  as 
must  turn  to  the  16th  section  to  see  whetiMtt 
affords  any  countenance  to  it.   The  16th  seotkb 
as  already  observed,  is  one  of  the  sections  zaogei 
under  the  heading  which  immediately  pnoedts 
the  6tb   section.    As  the  words  "nsmg  As 
railway "  are  found  in  it,  great  stress  is  Isid 
upon  it  in  favour  of  the  fdaintiffs'  chum  to  com* 
pensation.    Mow,  it  must  be  observed  that  this 
section  begins  with  the  words  "  it  shall  be  lawFil 
for  tiie  company,  for  the  purpose  of  constnic^C 
the  lailway,  or  accommodation  works  conoectea 
therewitii,  hereiuafter  mentioned,  to  execute  aaj  v 
the  following  works."   And  then  follows  a  Bj/viSr 
cation  of  different  works  in  detail  empowered  to  ^ 
done  for  the  purposes  mentioned,  ending  witii  a 
general  power  to  do  "  all  other  acts  necessary 
making,  maintaioiug,  altering,  or  repairing,  sad 
using  tiio  railway."    The  section  then  piandts 
that,  In  ^  etenase  of  the  powOTs  by  this  or 
special  Act  granted,  the  company  shall  do  as  hm» 
dsmage'  as  can  be,  and  shall  make  foil  satisfacttsB 
to  all  parties  interested,  "  for  all  damage  by  theai 
sustained  by  reason  of  the  exercise  of  sach  powm. 
The  counsel  ior  the  respondents  argued  that  tilt 
proviso  comprehended  every  description  of  damigs 
sustained  by  reason  of  the  exercisB  of  die  pomtt 
vested  in  the  company.   Tliat  power  is  given  to 
them  by  the  86th  section  of  the  Act  to  use  and 
employ  locomotive  engines  upon  the  railway ;  and 
that  the  injury  to  the  plaintiffs  arose  from  the  •» 
of  such  locomotive  engines,  and  therefore  was  sa^ 
tained  by  reason  of  tM  ezerdse  vS  the  oaaipaafi 
powns.    It  appears  to  me  that  this  argument 
claims  for  the  proviso  in  the  16th  section  a  wider 
application  than  is  warran^  by  the  pnrviaw  tA  the 
section.   The  powers  spcciflcdly  conferred  by  in 
are  expressly  referred  and  limited  to  the  poipose  ei 
"  constructing  tiie  railway.'^  ^g^Krai  peiwati 
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4o«not]Mriet&  AajDMUt  be  zead  vitii  TeCezniee 
to  thn  object.  If  tbis  mode  of  coiufeniliig  the  tec- 
thn  trrtbe  cootezt  is  adopted,  tfaoe  will  be  oodiffl- 
cnltj  ID  ondentanding  the  words,  "  all  other  Acts 
neceMaiy  for  using  the  railway,"  to  mean,  that  for 
ths  purpose  of  conitmctii^  the  railway  the  compac j 
nuT  do  all  acts  necessary  to  enable  them  to  use  the 
nfww.  lUa  coDttmctioa  Ripens  to  me  to  be 
^dad  by  Hie  wOTds  which  are  f<nind  in  jaxtaposition 
witii  the  word  "  using,'*  viz.,  "  making,  maintain- 
ing, altering,  and  repairing,"  and  it  seems  to  me 
n^her  a  forced  interpretation  of  langoage  to  say 
tkai  At  word  I  coigpany  may  do  aU  acts  neces- 
ssiy  for  using  the  railway,  mean  thCfy  may  do  all 
DtetsiiBy  acta  in  using  tiie  railway.  I  tUnk  that 
the  pionso  most  be  limited  to  the  powers  conferred 
Um  section,  and  that  it  is  only  if  in  the  exercise 
d  dieie  powers  damue  is  iustaioed,  that  satisfac- 
tion ia  to  be  made,  "nke  section  itself  haring  em- 
pov^ed  Uie  company  to  perform  certain  works  for 
the  pBipoae  of  oonstrueting  the  railway,  the  proriso 
btae  Act  that  **in  the  exerdaectf  the  powers,  dbc., 
fky  shall  do  as  little  damage  as  ean  Be,"  clearly 
pdnting  to  the  execution  ni  the  works  to  which  this 
Mctioa  relates,  and  conflnlng  ^  satis£acUon  to  be 
tmde  for  damage  done  in  exerdsing  tiiose  powers.  It 
appean  to  me  that  in  the  reasonable  construction  of 
this  section  it  ia  impossible  to  hold  that  it  gives  any 
rawdy  to  the  nlalntiffs  for  damage  occasioned  to 
their  booK  in  me  course  of  using  the  railway.  And 
there  being  no  other  legislative  provision  upon 
vhich  the  plunttSs  claim  to  compensation  can  be 
itnmded,  except  tlie  6th  and  16th  sections  of  the 
BsilwiTB  Clatues  A.ct,  which  I  have  fully  considered 
snd  diown  not  to  mpply  to  that  species  of  injury  of 
vldch  th^  ooDqdaui,  I  am  compelled  Tery  ndne- 
tWIy,  in  a  case  when  real  damage  has  been  sus- 
t^aed  though  sot  to  a  reiy  large  amount,  to  come 
to  the  conclusion  that  the  Legislature  has  not  pro- 
vided for  their  caae,  but  has  left  them  without 
Koetj,  and  that  the  judgment  of  the  Court  of 
Exdi^Qcr  Chamber  ought  therefore  to  be  reversed. 

lad  CoLOHUT. — ISj  Lords  I  have,  I  confess, 
fomd  this  case  to  be  attended  with  much  difficulty, 
ud  I  think  I  need  not  refrain  from  stating  that, 
vhen  I  find  that  there  has  been  so  much  difference 
of  opinion  ia  regard  to  it  among  the  judges  who 
|im  decided  it  in  the  other  courts,  and  that  there 
is  eren  a  dUIezenee  <rf  o^nion  among  year  Lord- 
jfctp^-  Hie  case  vrieei  out  of  a  daim  made  a 
pvtr  for  injory  to  her  property,  resulting  from 
vibtuitm  caused  by  the  use  of  the  rulway  beloog- 
ii^K  to  the  aiqpellants.  The  claim  is  rested  on  the 
I^oriaioos  contained  in  certain  statutes,  and  de- 
on  the  construction  to  be  put  on  those  provi- 
Two  general  Acts  have  been  referred  to,  and 
us  specid  Bailway^  Act,  but  I  do  not  tinderatand 
that  under  the  special  Act  ^re  is  any  particular 
<wiue  that  can  affect  the  judgment  to  be  pro- 
omced  in  this  case.  The  two  general  Acta  that 
one  been  referred  to  are  the  Lands  Clauses  Conao- 
^|dstioa  Act,  and  the  Bailwi^  CUnses  Conaolidation 
Ad  bodi  td  which  axe  held  totie  incorporated  in  the 
^ttial  railway  Act  It  is,  I  tUuk,  upon  the  pro- 
yMWw  of  the  two  general  Acta  that  the  question 
*PB>d>.  One  of  those  general  Acts,  to  wit,  the 
^^s  CUnses  Act  has,  I  humbly  venture  to  think, 
^^KB  indirect  bearing  on  the  question.   No  land 

.MoDging  to  the  respondent,  or  in  which  she  was 
■^miled,  waa  taken  or  touched  by  the  railway. 
Her  ease  Is  not  diiectly  within  the  provisions,  as  I 
»M  them,  of  that  Act.  I  think  it  is  very  clear 
tha^  uuleH  it  is  within  the  Revisions  of  the  68th 
•WOOD  of  that  Act,  it  is  not  within  the  provisions 
of  fte  Act  at  aU.  Nevertheless,  in  reading  the 
B«[»V  Caaow  Aci,  on  which  I  think  tiie  claim 

«  ue  nspoDdoataaost  be  rested,  itia  not  lll^d- 


mate  to  borrow  sodi  Ui^t  as  can  be  got  from  the 
language  of  the  Lands  Clauses  Act,  passed  at  the 
eame  time,  and  intended  to  be  co-operative  with&e 
Railway  Clauses  Act,  repeatedly  referred  to  in,  and 
intended  to  be  incorporated  with,  the  special  Act  for 
maUng  the  railway.  Now  when  I  have  said  that  I 
do  not  think  that  the  Lands  Clauses  Act  bears  on 
this  claim  otherwise  than  in^rectly,  I  may  explain 
that  it  appears  to  me  tbaA  the  object  of  the  Laadi 
Clauses  Act  Is  to  give  a  power  to  parties  engaged 
in  this  species  of  public  undertakings  to  acquire 
lands.  The  preamble  of  the  Act  says  that; 
"  Whereas  it  is  expedient  to  comprise  in  one  general 
Act  sundry  [^visions  usually  introduced  into  the 
Acts  (tf  Parliament  relative  to  the  acquisiHon  of 
lands  required  for  undertakings  or  works  of  a  pnb* 
lie  nature,  and  to  the  compensation  to  be  made  for 
the  same,  and  that  as  well  for  the  purpose  of  avoid- 
ing the  necessity  of  repeating  such  provisions  in  each 
of  the  several  Acts  relating  to  such  undertakings  as 
for  ensnringnnif ormity  in  t  neptovisions  Uiemselves." 
Tlien  it  goes  on  to  enact;  with  T^ard  to  the  porehaie 
oS  lands  tot  such  ondertakings.  The  Act  is  classed 
under  various  such  divisions,  the  first  of  which 
"with  respect  to  the  purchase  of  lands  by  agree- 
ment." That  begins  with  the  6th  section  and 
ends  with  the  I6th  section.  Then  there  ia  another 
heading:  "And  with  respect  to  tiw  purchase  and 
taking  of  lands  otherwise  than  by  agreemoi^  be  it 
enacted  as  followa."  Then  comes  another  beadlug^ 
"  With  respect  to  the  purchase-money  or  compen- 
sation coming  to  parties  having  limited  interests, 
or  prevented  from  treating  or  making  title,  be  it 
enacted  as  follows."  Then  another  heading,  "  And 
with  respect  to  the  conveyances  of  Innd^  be  it  ' 
enacted  as  f(dlows.**  Then  another  heading,  *'  And 
with  respect  to  Gentry  upon  lauds  by  the  promo- 
ters of  the  undertaking,  be  It  enacted  as  follows." 
And  so  on  with  regard  to  various  matters  as  to 
lands.  I  am  not  speaking  at  present  of  the  68th 
section ;  but  all  the  other  clauaea  are  clansea  which 
are  a^Ucable  to  the  promoters  of  the  undertaking, 
and  to  the  parties  from  whom  lands  aie  to  be  taken. 
Tboe  is  no  other  class  of  persons  contemfdated  in 
that  statute.  It  is  not  a  statute  authorising  ^e 
execution  of  any  particular  kind  of  works.  It  is  a 
statute  only  as  to  the  taking  of  land.  It  is  in- 
tended to  regulate  the  interests  of  the  parties  who 
take  the  lands,  and  of  the  parties  to  whom  the  lands 
belong,  or  who  are  interested  in  the  lands  to  be 
taken.  It  provides  on  behalf  of  the  parties  whose 
lands  are  to  be  taken,  not  only  that  they  are  to  re- 
ceive the  value  of  the  lands  so  taken  from  Aem } 
but  it  provides  also  that  they  are  to  be  compen< 
Bated  for  the  injury  done  to  any  lands  held  along 
with  such  lands,  whether  by  severance  or  any  other 
injury  done  to  them,  but  it  is  all  wittk  referenoe 
to  the  parties,  whose  lands  are  to  be  taken,  or  who 
are  interested  in  lands  to  be  taken.  The  sections 
which  were  apectally  referred  to  in  the  argument 
were  the  18th,  21st,  38th,  4dth,  63rd,  and  68th,  and 
it  will  be  seen  that  throughout  the  whole  of  them 
the  matter  to  be  dealt  with  is  the  interests  of  the 
parties  from  whom  the  lands  are  taken,  or  who  are 
intoreBted  in  those  lauds,  and  the  interests  of  the 
railway  company,  or  of  the  promoters  of  the  under- 
taking whatever  it  may  be.  Then  I  come  to  the 
68th  section,  which  is  the  only  one  of  wider  ap- 
[dication.  Now  that  section  ia  one  of  that  class  of 
clauaea  which  are  placed  under  the  heading,  "With 
respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  be  it  enacted  as  fc^ows." 
That  heading  covers  tiie  sections  beginning  with  the 
6th  section  and  ending  with  the  68th,  and  then  follow 
the  sections,  "  With  respect  to  the  purchase-money  , 
or  compensation  coming  to  parties  having  limited 
interests."  Sect  68  says  that,  *^irMiyp«ty  sha^^ 
be  entitied  to  any  compersatioit  in  respect  of  any 
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UndB  or  of  uy  iotereat  tbeieia,  which  shall  hire 
been  taken  for  or  iojariouBly  affected  hy  the 
execution  of  their  works,  and  for  whtoh  the  pro- 
motera  of  the  andertaking  shall  not  have  made 
satisfaction  trader  the  proTisions  of  this  or  the 
apecial  Act|  or  anj  Act  uuxHwaated  therewitli,  and 
if  the  compensation  claimed  in  socb  case  shall 
exceed  the  sum  of  501^  such  party  may  hare  the 
same  settled  by  arbitration,  or  by  the  verdict  of  a 
jury  as  he  shall  think  fit"  Hie  words  here  certainly 
are,  "If  any  party  shall  be  entitled  to  compensation 
in  respect  of  any  lands  injohously  affected  by  the 
.execution  of  their  works."  Bat  these  expressions, 
injoriously  affected  by  the  execution  of  the  works," 
which  occur  repeatedly  throughout  the  statute  are 
limited  to  the  persons  who  are  to  get  notice,  and 
from  whom  lands  are  taken,  or  who  hare  otiier  lands 
which  may  be  affected  by  such  proceedings.  And 
I  think  that  this  secUoa  of  the  statute  must  be 
read  as  a  part  of  that  class  of  section  whicdi  has 
reference  to  the  subject  meotiooed  under  tiie  head- 
ing prefixed  to  that  class  oi  secUons ;  and  must  be 
limited  In  its  operation  to  the  matters  with  which  it 
is  immediately  connected.  It  should  be  obserred 
that  this  is  not  a  statute  retire  to  any  particular 
kind  of  works,  it  is  a  sUtnte  relatire  to  the  tiding 
of  lands.  Even  if  it  were  to  be  rmd  otherwise,  it 
will  be  observed  that  there  is  a  Umitation  in  tlie 
exinession  here  used,  "  affected  by  the  execution  of 
the  works,"  to  which  I  shall  afterwards  refer.  But 
it  appears  to  me  that  this  section  Is  one  of  those 
which  hare  reference  to  the  taking  of  lands  other* 
wise  than  by  agreement,  it  has  reference  to  parties, 
who^  under  the  other  sem<uis  of  tbestatnte  towhich 
I  have  referred,  would  be  entitled  to  oompensatioi^ 
but  who  would  have  not  been  omitted  or  oTerlooked 
in  dealing  with  the  matter.  It  may  be  that  parties 
having  certain  interests  in  lands  taken,  or  lands 
severed  by  reason  of  the  taking,  have  not  been 
found  out  at  the  time,  and  m»  come  fOTward 
afterwards  and  make  a  claim.  Motioe  is  required 
to  be  given  to  owners  and  occurien,  and  to  all 
parties  known  to  be  interested,  who  hare  not  had 
notice,  and  it  is  right  that  those  parties,  if  found, 
should  have  an  opportunity  of  coming  forward  and 
making  a  clidm.  And  it  seems  clear  that  this  was 
intended,  seeing  that  it  will  not  apply  to  claims  that 
do  not  exceed  SOL  in  value.  Why  should  the  claims 
of  smaller  amount  be  excluded  ?  There  ate  modes 
here  given  of  opening  np  other  claims  by  arbitration  ; 
bat  where  they  are  above  50^  they  are  to  have  the 
choice  of  arbitration  or  a  jury.  That  also  shows  that 
this  is  connected  with  the  {mvious  sections  under  this 
head.  But  it  appears  to  me  that  the  Bailway  Clauses 
Act  stands  upon  a  different  footing.  That  Aet  lias 
reference  to  the  particular  species  of  underuking. 
And  I  think  that  it  is  in  that  Act  that  we  may 
expect  to  find  the  materials  for  dealing  with  claims 
in  reference  to  such  undertakings  as  this.  It  pro- 
vides for  compensation,  not  referring  to  the  Lands 
Clauses  Act  as  the  rule  for  compensation,  but 
referring  to  that  Act  as  the  machinery  by  which 
compensation  is  to  be  adjudged,  without  taUng  the 
Lands  Clauses  Act  as  giving  the  rule,  or  as  regu- 
lating the  parties  to  whom,  or  the  matters  for  which, 
compensation  is  to  be  given.  On  the  contrary,  it 
contains  its  own  provisions  with  r^ard  to  the 
matter  that  we  are  tiere  dealing  with.  I  think  the 
Ridlwsy  Clauses  Act  is  of  wider  appUoation  than 
the  Lands  Claases  Act  as  regards  tiw  parties 
entitled  to  compensation,  and  also  as  regards  the 
matter  for  which  compensation  may  be  given.  The 
important  sections  are  the  6th  and  the  16th.  The 
6th  section  appears  to  me  to  on  the  whole,  the 
most  important  and  the  most  general  It  says  that 
**  in  exercising  the  power  given  to  the  company  by 
the  special  Act  to  construct  the  railway,  and  to  take 
Unds  for  the  porpose^  the  company  dull  be  subject 


to  the  provisions  and  resbictions  contained  in  this 
Act  and  in  the  said  Lands  Claases  Contoliditifn 
(Scotland)  Act ;  and  the  company  shall  make  to 
the  owner  and  occupiers  of,  and  all  oUier  psrtiei 
interested  in,  any  lands  taken  or  used  for  the  pn^ 
poses  of  tlie  railway,  or  injuriously  affected  by  the 
construction  thereof,  full  compensation  for  the  vtlne 
of  the  lands  so  taken  or  used,  and  for  all  damige 
sustained  by  such  owners,  occupiers,  and  other 
parties,  by  reason  of  the  exercise,  as  re^puda  inch 
lands,  of  the  powers  of  this  or  the  sp^al  Act,  or 
any  Act  incorporated  therewith  vested  in  the  com- 
pany.** Undo- tliiscUose  the  company  are  to  miks 
compensation  to  certain  parties  for  certain  thiogi. 
Iliey  are  to  make  compensation  to  iba  ownen 
and  occupiers,  and  other  parties  interested  in  uy 
Unds.   What  lands?     Lands  taken  or  osed  f oc 
the  purposes  of  the  railwf^."   So  far  it  is  dear,  bet 
it  does  not  tUnp  there.   Iliey  are  to  make  Bon^eo* 
satioa  to  the  owners  and  occaiuers  of  lands  "iojs* 
rion^  affected  by  the  onistmction  thereof."  Nor, 
I  think,  it  is  very  clear  that  the  occupers  and 
owners  to  whom  oompensatiiMi  is  to  be  made  SR  to 
be  the  occu^ers  and  owners  of  lands  iojuiioaily 
affected  by  uie  construction  of  the  r^in^. 
respondent  in  this  case  is  the  owner  and  oeciqiv  of 
land  injurioosly  affected  by  the  construction  d  da 
railway,  and  therefore  she  is  a  party  who  ii  cod- 
prehended  in  the  dass  of  persons  who  are  atitbl 
to  claim  compensation.  Then  what  is  the  mtxei 
for  which  compensation  Is  to  be  made  ?   It  is  to  be 
made  for  **  the  value  of  the  lands  so  taken  or  oiel" 
That  does  not  apply  to  the  respondent's  case.  Bit 
the  section  goes  on, "  And  for  all  damage  suitaiasd 
by  sneh  owners  and  ooeuidm  "  (ol  wnom  tts  »• 
spondent  is  one),  **by  reason  of  the  exercise  ss  re- 
gards such  lands  "  (which  includes  the  lands  <rf  the 
respondent),  "  of  the  powers  by  this  or  the  speeil 
Act  or  uiy  Act  incorporated  therewith  vestedintts 
company."    Now,  tne  claimant  of  compenastico 
here  is  an  owner  and  occupier  of  lands  injuioniV 
affected  by  reason  of  the  exercise  of  the  po«n 
vested  In  the  company.  It  is  very  clear  ^t  her 
property  has  been  injuriously  affected  by  the  exo- 
cise  of  the  powers  vested  in  the  company.  It  bss 
been  injuriously  affected  by  the  constmctioa  oi 
the  railway,  the  very  words  of  the  clause  being  "  ^ 
the  constntctioai  tbnaof."    Ther^ore,  she  is  a 
person  wlio  under  this  danse  is  entitled  to  coos 
forward  and  make  a  claim.   Her  property  wu  m 
the  predicament  which  this  clause  oontemplatet,  ai 
property  "  injuriously  affected,"  and  tberefwe  she  it 
a  person  entitled  to  compensation.     Then,  tiis 
qu^on  arisea,  how  far  that  compensation  it  to  go  f 
Is  it  to  go  beyond  the  measure  in  which  ^ 
is  injurioiuly  affected  by  the  construction  U  V» 
railway?     Is  it  to  be  extended  to  any  inja^ 
which  her  property  has  sustained  by  the  use  of  the 
railway  ?   Compensatiim  has  been  awarded  to  to 
for  the  injury  done  by  the  ctmstmctiOQ  of  tbs 
ndlway  as  affecting  Uie  access  to  her  ^t^erty,  asd 
the  lighu  and  so  forth.  The  sum  of  800/.  odd  hot 
been  assessed  for  that.  But  the  question  i«b^ 
whether  the  statute  by  this  enactment  providet  tac 
compensation  to  be  given  for  damage  sustained  not 
only  by  reason  of  we  construction  of  the  raiivty 
and  the  works  connected  therewith,  but  by  lesaon 
of  the  subsequent  use  of  the  railway  by  the  mnniai 
thereon  of  locomotives  causing  vibration.  Befon 
expressing  any  opinion  on  that  question,  I  ^>f'^ 
like  to  refer  to  other  terms  of  the  sectiw  oi  tw 
statute,  which  has  been  founded  uptm  in  suj^ort  of 
the  chum.   It  is  the  16th  section,  and  it  says  tb^ 
"  subject  to  the  provisions  and  restrictions  in  uu 
and  the  special  Act,  and  any  Act  incorponm 
therewith,  it  shall  be  luntul  for  the  company,  m 

the  purpose  fdig^^i^pkMi^^l^iV^^fl' 
accommodation  works  conneoted  tner^with  nemo- 
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after  meotioDed,  to  execute  aoy  of  the  foUoving 
works."  This  ib  ander  the  heading,  <'  With  respect 
to  conrtruction  of  the  railway  and  the  Trorkg 
connected  therewith."  Now,  the  thinga  that  are 
ftUoved  to  be  done  are  apecially  enumerated— to 
conatTQcl;  iDcUoed  planes,  to  alter  course  of  rivers, 
&C-,  to  make  drains,  to  erect  warehouses,  and  to 
make  alterations  and  repairs ;  and  then  there  is  this 
general  claase,  that  "they  may  do  all  other  acts 
necenaiy  for  making,  maintaining,  altering,  or  re- 
pairing, and  ntini  the  ndlwi^.**  Then  there  is  a 
eUoH  of  compensatloii,  "  PioTtded  always  that,  in 
the  exerdso  ot  the  powers  by  this  or  the  special 
Act  granted,  the  company  shall  do  as  little  damage 
ma  can  be,  and  shall  make  full  satisfaction,  in 
manner  herein  and  in  the  special  Act,  and  any  Act 
incofprnted  therewith,  to  all  parties  interested,  for 
mil  damage  nutained  by  reason  of  the  ezerdse  of 
•Qch  powers.**  Now,  it  appears  to  me,  that  that 
clause  for  compensation  haa  reference  to  the  matters 
comprehended  in  the  16tb  section  of  the  Act,  and 
the  question,  therefore,  comes  to  be  whether  the 
general  expression,  that  they  may  do  "  all  other  acts 
ncccaeaiy  for  making,  maintaining,  altering,  repair- 
ing or  using  the  rwway,"  comprdiends  the  cl^m 
wnr  made  in  respect  of  tfae  nse  of  tiie  railway.  I 
confess  it  does  not  appear  to  me  to  comprehend  this. 
I  think  this  section  has  reference  altogether  to  the 
construction  of  the  railway,  and  of  certain  things 
lieiog  done  to  enable  the  railway  to  he  construct^ 
and  rn^red,  and  made  ready  for  use.  I  think  it 
hai  reference  to  all  these  acts  here  mentioned,  the 
maUng  of  drains,  and  inclined  planes,  altering  and 
repairing  the  works,  uid  aU  other  acts  necessary 
for  maUng  or  maintaining,  altering  or  repairing, 
and  using  the  railway— all  the  acts  necessary  for 

rinng  the  railway  in  a  condition  to  be  used.  That 
the  construction  I  put  on  these  words.  Then 
when  I  go  back  to  the  6th  section,  I  think  that  sec- 
tion fointt  in  the  same  direction,  that  Is,  that  the 
daim  to  compensation  is  limited  to  the  Injury  done 
by  the  construction  of  the  ndlway,  and  that  it  con- 
tains nothing  whatever  as  to  the  use  to  bo  made  of  it. 
If  compensation  had  been  intended  to  be  given  forthe 
TuinK  of  tfae  railway  by  locomotives  or  otherwise,  I 
should  have  expected  something  to  be  said  with 
nfiereoce  to  it.  I  should  not  expect  to  find  in  the 
Lands  Clauses  Ant  anything  spe^c  with  reference 
to  any  kind  of  w<vka,  because  that  Act  has  nothing 
to  do  with  any  particular  nse  that  may  be  made 
of  the  works  thst  are  to  be  constructed.  But 
in  the  other  Act,  in  which  we  have  statutory 
enactmeats,  with  regard  to  this  particular  class  of 
public  vorksj^  namely,  railways.  I  should  have 
txpec^  to  ftod  somediiDg  wuh  regard  to  claims 
for  compensation,  not  mefoy  for  Injury  done  in  the 
constaiction,  but  also  for  injaiy  arising  from  the 
use  (A  such  locomotives,  if  such  compensation  had 
been  intended  to  be  given.  I  think  there  may 
be  reasons  seen  why  such  a  wide  claim  should 
not  be  given.  But  however  that  may  b^  I 
can  look  only  at  the  statute  itsdf,  and  I  have  only 
to  itato  Hie  eonatmctioa,  whkh  I  feel  myself  con- 
strained to  put  upon  the  statute,  without  going 
beyond  that:  There  is  no  connection  between  this 
Question  and  the  limits  of  deviation,  as  regards  par- 
ticular lands,  under  the  statute.  The  daim  now 
made  could  not  have  been  confined  to  lands,  within 
Ibe  limits  Ot  cteviation  under  the  statute,  because 
injury  by  tlbration  or  any  other  iajnry  might  be 
done  to  lands  more  teoMte,  and  the  claim  would  be 
•qvallj  vdl  founded.  I  think  tliat  when  the 
iJegbhture  gives  special  powers  under  any  parti- 
cular Act,  the  provision  for  compensation  would  be 
contained  in  tiiat  Act.  The  Legishiture  has  not 
made  Acts  in  regard  to  all  kinds  of  public  works. 
It  hat  made  an  Act  with  r^ard  to  railways,  and  Ido 
not  And  within  that  Actwitti  legaid  tonllwi^s  what 


I  can  consider  as  a  right  to  claim  compeoBation  for 
vibration  by  reason  of  the  subsequent  use  of  the 
railway  when  made.  I  therefore  feel  myself  under 
the  necessity  of  concurring  in  the  judgment  that 
haa  been  suggested  by  my  noble  and  learned  friend. 

Lord  Caisks. — My  Lords,  in  a  case  which  cer- 
tainly is  not  without  difficulties,  and  which  has 
caused  mudi  difference  of  opinion  in  the  courts 
below  and  among  the  learned  judges  who  have 
assisted  your  Lordships,  it  is  not,  pertiaps,  sunniaing 
that  the  same  difference  of  opinion  dionla  reach 
your  Lordships*  House ;  and  I  regret  veiy  much 
that  I  am  unable  to  concur  in  the  views  of  my  noble 
and  learned  friends  who  have  just  spoken.  My 
Lords,  in  one  part  of  their  view  I  do  entirely  concur. 
It  appears  to  me  that  the  effect  of  the  legislation 
on  this  subject  is  to  take  away  entirely  any  right  of 
action  on  the  part  of  the  landowner  agidost  the 
railway  company  for  damage  that  the  landowner 
has  sustained.  It  must  be  taken,  Z  think,  from  the 
Btatementa  in  this  case,  that  the  railway  could  not 
be  used  for  tlie  purpose  for  which  it  was  Intended 
witiiout  the  consequences  of  this  vibration.  Zt  is 
clear  to  demonstration  that  the  intention  of  Parlia- 
ment was  that  the  railway  should  be  used.  If, 
therefore,  it  could  not  be  used  without  vibration, 
and  it  vibration  necessarily  caused  damage  to  the 
adjacent  landowner,  and  if  it  was  intended  to  pre- 
serve to  &16  adjacent  landowner  his  right  of  action, 
tba  consequence  would  be  that  action  after  action 
would  be  maintainable  against  the  railway  company 
for  the  damage  which  tfae  luidowner  sustamed, 
and,  after  some  actions  had  been  brought  and  had 
sncceeded,the  Court  of  Chancery  would  interfere  by 
injunction,  and  would  jwevent  the  railway  being 
worked.  This,  of  course,  is  a  reductio  ad  ahaurditm^ 
and  would  defeat  the  intention  of  the  Legislature. 
I  have,  therefore,  no  hesitation  in  arriving  at  the 
contusion  that  no  action  would  be  maintainable 
agidnst  the  railway  company.  My  Lords,  that  alone 
woiUd  certainly  predispose  the  mind  to  find  in  the 
enactments  upon  the  subject  compensation  in  some 
other  form  for  the  loss  which,  beyond  all  doubt,  the 
landowner  in  such  a  case  sustains.  I  do  not  mean 
to  say  that  it  would  be  safe  to  strain  the  words  of 
an  Act  of  Parliament  on  account  of  considerations 
of  that  kind ;  but  if  tfaere  be  any  doubt  or  ambiguity 
in  the  words,  the  consideration  ought  not  to  be 
overlooked  that,  berood  all  doubt,  the  intention  of 
legi^ation  of  this  kind  is  that,  in  some  shape  or 
o&eT,  compeuBaUoo  should  be  made  ti  those  who 
sustain  loss  or  harm  by  the  operation  of  the  Parlia- 
mentary powers.  My  Lords,  it  appears  to  me  that 
it  is  not  necessaiy  in  aoj  way  to  strain  the  words 
of  the  Acts  of  Parliament  in  this  case ;  hut  it  is 
necessary  in  the  first  place  to  be  perfectly  clear  as 
to  what  Acts  of  Parliament  and  what  clauses  apply. 
In  my  opinion  there  are  two  Acts  of  Parliament 
which  must  be  looked  at  for  this  purpese,  both  tfae 
Lands  Clauses  Consolidation  Act  and  tfae  Railways 
Clauses  Aet>  My  Lords,  with  regard  to  the  Itanda 
Clauses  Ac^  there  Is  no  doubt  that  it  mainly  relates 
to  the  taking  and  purchase  of  land,  but  it  would  be 
a  great  mistake  to  suppose,  and  it  would  be  at 
variance  with  the  well-settled  practice  upon  tfae 
subject  to  hold,  that  the  Act  is  confined  to  the 
taking  of  lands  from  landowners.  And,  in  fact,  the 
frame  of  the  Lands  Glaueea  Act  shows  that  it  is  even 
dangerous  to  trust  to  the  headings,  which  occur  at 
the  commencement  of  these  /aaeieuli  of  clauses,  for 
the  purpose  of  restraining  or  confining  tfae  natural 
operation  of  the  words  which  you  find  in  tfae 
various  clauses  under  those  headings.  Z  will  illus- 
trato  what  I  mean  by  oaejiucicufus  of  clauses  in 
the  Lands  CUnsee  Act.  The  16th  clause  is  pre- 
faced by  these  words,  **with  respect  to  the 
pni^iAie  and  taking  of  lands  othei^ise  than  by 
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sgteement,  be  it  eoacted  as  foUovg."  The  baadte 
of  cUtuea  which  ocean  under  that  headiog  nins  on 
to  the  68th  aectioii,  and  if  70a  were  to  take  the 
literal  meaoing  of  the  vorda  of  the  heading  jm 
mif^t  expect  to  find  nothing  in  the  dausea  uat 
follow  except  with  regard  to  the  purchase  and 
taking  of  land,  and  jou  might  perhaps  say  that  yon 
mnst  interpret  erety  clause  that  follows  as  relating 
to  the  taking  of  land,  and  not  to  the  afFecting  in 
any  way  of  land  which  is  not  taken.  But  when  we 
tnm  to  the  22nd  claose  we  find  this  enactment 
*'if  no  agrcement  is  come  to  between  the  promoters 
<tf  the  undertaking,  and  the  owners  of  or  parties  by 
this  Act  enabled  to  sell  or  conre^  or  release,  any 
lands  talten  or  required  for,  or  iiyurioasly  affected 
hy,  the  execution  of  the  undertaking,  or  any  interest 
in  such  lands,  as  to  the  Tslue  of  such  lands,  or  of 
Moj  interest  thertin,  or  as  to  the  compensation  to  be 
made  in  respect  thereof,  and  if  in  any  such  case  the 
GompensatioQ  claimed  shall  not  exceed  50L,  the  same 
shall  be  settled  by  two  justices."  Hy  Lords,  it  is 
erident  that  various  classes  of  laud  are  there  spoken 
oi,  not  merely  land  which  is  taken,  or  land  which  is 
required,  but  also  land  which  is  injuriously  affected 
Iqr  the  execution  of  the  undertaking.  And  when 
ve  come  to  the  68th  clause,  the  language  is  still 
more  significant.  The  enactment  is,  "If  any 
parfy  shall  be  entitled  to  any  compensatioo  in 
zespect  of  any  lands,  or  of  any  interest  therein, 
which  shall  hare  been  taken  for,  or  it^uriously 
affected  hy  the  execution  of,  the  works,  and  for 
wliich  the  promoters  of  the  undertaking  shall  not 
baTe  made  satisfaction,  under  tiie  prorisions  oi 
this  or  the  special  Act,  or  any  Act  incorporated 
thmewith,  and  if  the  emnpensatioa  daiiiied  in 
mch  case  shall  exceed  the  sum  of  oOl,"  then  it 
is  to  be  settled  by  arbitration,  or  by  a  jury  ia  the 
pointed  out  My  Lords,  I  need  not  remind 
your  Lordships  that,  under  this  Act  of  Parliament, 
passed  as  it  was  many  years  ago,  maay  hundreds 
of  thouaands  of  poonds,  I  might  perhaps  say  mil- 
Uoni  of  pounds,  have  been  paid  to  persons,  not  one 
yard  or  one  inch  of  whose  laud  has  been  taken  by 
the  railway  oxnpany,  hut  whose  land  has  been  {in 
the  words  of  the  section)  injuriously  affected  by 
the  execution  of  the  works  (whatever  that  may 
mean,  tliat  is  another  pointj,  but  **  iojurionsly 
affected,"  as  a  matter  entirely  distiaot  nom  the 
taking  of  the  land.  That  shows,  I  tUnk,  that  iba 
headings  df  those  clauses  are  not  to  be  relied  uptm, 
and  many  other  instances  of  the  same  kind  inside 
the  clauses  themselves,  something  showing  just  in 
the  same  way  that  an  Act  of  Parliament  often  goM 
beyond  the  preamble,  and  that  provisions  have  been 
intradaoed  in  the  pngicsi  of  the  clauses  going 
somewhat  beyond  toe  uort  and  summary  deflnitioo 
in  the  headings  of  the  clauses ;  in  fact,  one  of  these 
Acta  of  Parliamttit  shows  that  these  short  headings 
we  Introduced  merely  to  earmark  a  set  irf  clauses, 
and  to  afford  a  short  and  summary  way  by  which 
they  might  be  introdnoed  as  enactouu  into  other 
Asta  of  FarUamont.  My  Lords,  I  have  gone  throo^ 
the  sections  in  the  Lands  dausea  Act,  which  seem 
to  me  to  be  relevant  to  this  matter,  and  all  that  Z 
would  say  more  with  regard  to  tiiem  is  this :  As  to 
the  68th  sectioQ  to  which  I  have  referred,  I  agree 
that  that  section  does  not  define  the  conditions 
vndw  whidi  the  mison  whose  land  has  been 
injazioHlj  affected  ia  to  be  cnUtlad  to  con- 
pensatloo.  It  rather  assumes  that  the  right  to 
•onvmation  haa  been  given  in  some  othor  eoact- 
mant,  and  it  contents  itself  wUh  pt^tiog  oat 
the  medMs  in  which  tliat  ccnnpensation  shall 
be  obtained.  And  I  may  obsnre  that  in  the  pre- 
nntoase  whi^of  the  piooeeduigs  have  beat 
taken  under  tfaa  Lands  Clanaes  Aet,  and  iodeedit 
li  on^  under  the  iMda  Claases  Act  that  a  juy 
oan  be  mmmomd,  or  the  aid  of  arUtraUon  invoked. 


I  therefore  commence  with  the  Lands  Clausei  Act 
as  the  mode  in  which  compensation  is  to  be  ob- 
tained, if  the  landowner  is  entitled  to  coopensatioa 
ni^er  any  oUier  provision.  I  now  tnm  for  the  pay 
pose  of  finding  the  kind  of  compeosatim  to  be 
given  to  the  Railway  Clauses  Act.   I  will  aaij  uk 
your  Lordships  to  bear  in  mind  the  words  whidt  I 
mention  again,  in  the  68th  section :  "If  aey  partj 
alull  be  entitled  to  any  compensation  in  respect  of 
any  lands  which  shall  have  been  injuriously  tffectd 
by  the  execution  of  the  works."  Now,  turaiag  t» 
the  Bailway  Claases  Act  in  the  fasicuht  ot  clauses, 
which! agree  commences  with  these  voids, "and 
with  xemect  to  the  construction  of  the  railway  and 
the  works  connected  therewith  be  it  enacted  u 
foUows."   The  6th  section  is  in  these  words:  "la 
exercising  the  powers  given  to  the  company  hy  the 
special  Act  to  construct  the  railway,  and  to  taks 
lands  for  that  purpose,  the  company  shall  be  subject 
to  the  provisions  and  restrictions  contuned  in  tliii 
Act,  and  in  the  said  Lands  Clauses  CoosolidaliflB 
Act"  (t.     in  the  6Sth  section  among  others),  "sod 
the  company  shall  make  to  the  owners  and  occu- 
piers of,  and  all  other  parties  interested  in,  m 
any  lands  taken  or  used  for  the  purposes  of  w 
railway,  or  liyuriously  affected  by  the  oonstZDC&a 
therei^  full  compensatioo  for  the  value  of  the  lands 
so  taken  or  used,  and  for  all  damage  sustained  by 
such  owners,  occupiers,  and  other  parties  by  reaMB 
of  the  exercise,  as  regards  sudi  lands,  of  tlie  povoa 
by  this  or  tiiB  special  Act,  or  any  Act  inoorpantti 
therewith,  vested  in  the  company.   And  thea 
proceeds  to  say  that  that  compenaation  shall  St 
ascertained  under  the  Lands  dausea  Act  Mr 
Lcvds,  I  desire  in  passing  to  point  out  to  jroor 
Lord^ipa  that  the  words  are  evidently  to  b» 
read  nddmdo  tiagula  tit^uHM.    If  the  land  be 
taken  or  used,  fuU  compensation  is  to  be  nade 
for  the  value  of  the  Und.  If  the  land  be  Mt 
taken  or  used,  but  be  injuriously  affected  liy  v» 
construction  of  the  railway,  then  oompausMa 
ia  to  be  made  for  tiie  damage  aostained^v* 
owners  and  occupiers  or  atber  party  intusostod^ 
reason  of  the  exenase  as  regards  such  lands  of  ns 
powws  b7  this  or  the  special  Act  vested  In  m 
company.  Thai  the  16th  section  I  may  also  leM 
to^  and  that  will  complete  the  eaumeraUon  of  to* 
enaetmanta  with  which  wa  have  to  deaL  It uss 
follows:  "Snbjeot  to  tha  wovlnona  and  mAifr 
tiona  in  this  and  the  spedal  Act  and  aqy  Act^ 
oorponted  therewith"  rtfaatistosi^r,  aubieettotbs 
provisionB  and  restrictions  in  the  Lands  Oauies 
ConsoUdatioo  Act),  "it  shallbeUwfalfortbeean- 
paoy  for  the  panose  ol  cooatmcting  the  niiw^ 
ortho  accommodation  worici  conneoted  thnmm 
hereinafter  menUomd,  to  axewrte  any  <rf  thafoflo*- 
ing  works."  Then  oome  a  number  of  what  I  a*r 
tenn,  stmotuiai  worka,  sach  as  tumiag  the  eooiM 
of  rivers,  making  railways  across  streets,  and  aoo^ 
and  then  comes  the  final  powor^"  They  may  do 
other  acts  neeesaary  for  making,  maintain^ 

altarinibornpol^^n^^™^"^-''  ^ 
oomes  adiat  Apptmn  to  me  to  be  of  great  i™^^ 
ance,  the  term  ai^  condition  upon  wliich  alone  viKf 
are  authorised  and  empowered  to  make  theee  atreo* 
tnralworks.  The  oooditioo  is,  not  that  ui  thesne* 
cise  of  those  structural  powers  they  are  to  taan 
certain  compensation,  but  "  thai  in  the  exeicisecs 
the  powers "  (that  is,  of  all  the  powers  by  tUs « 
the  spei^  Act  granted),  "  the  company  sludl  do  M 
little  damage  as  oan  b^  and  shall  make  full  satis£u> 
tion  in  msnnar  hai^  and  in  the  spedal  Act  oh 
uy  Act  inotvporated  therewith,  provided,  to  allnei^ 
ties  intwested,  fcv  all  damage  by  them  sustained  bf 
reason  of  the  exercise  of  sndi  powers  "  {ut^  of  aU 
the  powers  vested  in  tiie  company).  Mj  Lordib  I 
veature  to  think  that  it  would  be  too  namnr  aew* 
itractlott  of  thne  wocdi        that  tha pomnhm 
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mentioned  are  aimplj  those  powm  wUch  are  imme- 
diately before  enamerated.  If  that  had  been  the 
intention  of  the  Legialatare,  nothing  could  be  easier 
tbmn  to  saj,  and  it  wonld  have  been  mach  shorter  to 
IwTe  laid,  "pioTided  alwim  that  in  the  ezetciBe  of 
«iicfa  powen  they  shall  make  foil  compenaation  to 
the  penons  intoeited.'*  nien  we  Bnoald  hare 
kDOwn  eucUy  that  what  waa  intended  was  that,  if  hy 
reason  of  the  exercise  of  those  stnictoral  powers  any 
damage  waa  done,  they  shonld  make  compensation. 
Bnt,  on  the  contrary,  the  proTision  is  in  sabstance 
this,  "  ve,  the  Legislature,  vtU  authorise  joa  to 
make  these  Btructnnl  work^  bat  the  term  and 
•condition  upon  which  we  aathotise  yoa  to  make 
them  Is  tha^  if  by  reason  ctf  the  ezMrdse  of 
4U1J'  of  the  powers  by  this,  or  the  present  Act, 
giTen  to  you,  you  do  any  damage  you  sfaall 
make  compensation  for  that  damage.  In  other 
words  we  will  authorise  the  railway  to  be  made  with 
•ootain  powers  appendant  and  amnxed  to  the 
making  of  the  railway,  one  of  the  main  and  special 
ones  of  wluch  is,  that  the  rulway  shall  be  used  as 
■a  passage  for  locomotive  enghie^  bnt  if  by  reason 
of  the  exercise  of  any  of  the  powers  we  giro  you, 
TOD  do  damage  you  shall  make  full  compensation 
for  that  dacQAge  to  the  persons  injured.  Now 
having  taken  the  liberty  of  pointing  ont  to 
Tonr  I«rdriiips  the  BecUon^  with  wMch  we 
haTe  to  deal,  I  dioll  sum  up  what  appears  to 
me  to  be  the  true  and  proper  construction, 
<eTCn  if  we  were  dealing  with  the  6th  section  alone 
«f  the  Bailway  Clauses  Act)  of  those  words  which 
have  been  referred  to  already,  **  injoxionsly  affected 
the  coDStructioD  of  the  lailway."  Even  if  we 
were  dealing  with  that  section  alone  it  would  appear 
te  me  that  those  words,  "by  tbeoonstmction  of  the 
laUiray,'*  are  jut  the  same  words,  and  intended  to  de- 
note the  same  idea,  as  the  words  in  the  68th  section 
<i  the  Landa  Clauses  Consolidation  Act,  ■'injuriously 
affected  by  the  execution  of  the  works,"  and  that 
even  dwelling  upon  those  two  sections,  and  not 
prsyiog  in  aid  at  all  the  16th  section,  the  position 
oi  thing*  would  be  tiiis:  Parliament  authorises 
constroction  of  the  railway,  but  Pariiameat  does 
not  lf>ok  upon  those  words,  **  the  construction  of  the 
tailway  or  tlie  execntioD  of  the  woAs  authorised," 
as  mnaning  the  digging  out  so  much  land,  the 
patting  so  much  brick  and  mortar  together,  the 
makios  of  a  viaduct^  or  the  making  an  embaok- 
BiKit,  or  the  mete  stmctoral  aspect  of  the  works, 
it  laokM  nptm  tiie  laliiray  as  an  andgrtakiag,  as  a 
gi^g  concern,  if  I  may  to  call  it,  as  a  thing 
whim  is  to  be  ^ere  for  a  certain  purpose, 
and  ao  fulfil  a  certain  end,  wUch  the  Legidature 
Ibs  had  in  its  view.  And,  when  it  waa  ue  term 
"the  eaecution  of  the  wwksi"  wd  "the  ooostmc- 
tion  of  the  nnwaj,"  it  mean  to  me  to  pdnt  to  a 
living  and  active  thing  which,  placed  in  the  spot 
where  Parliament  authorises  it,  may  possibly  have 
an  injurious  effect  on  some  circumjacent  land,  flod 
then  pelting  to  Uiat  Parliamentary  power,  which 
is  given  to  constmct  that  railway  or  to  execute 
that  work,  Parliament  says,  "If,  by  the  construe- 
tion  of  this  nutwi^  with  these  iadaeuts,  if,  by  Uie 
oeention  of  these  works,  there  be  a  consequence  in 
the  shape  of  damage  to  diose  who  are  in  the  neigh- 
bouriiood,  that  damage  must  be  atoned  for  by 
xompensation.  Bty  Lords,  this  case  might  be  illus- 
trated very  easily  by  patting  another  case  not  the 
iastaoce  of  a  railway.  The  Lands  Clauses  Con- 
•nBdation  Act  applies  to  works  of  all  kinds,  not 
mer^  to  a  nitway ;  suppose  that,  under  a  special 
Act  of  Pariiamen^  a  company  were  authorised  to 
take  l«id  for  the  porpose  <s  making  in  a  particular 
localihr  a  gaswwks,  or  were  authorised  to  make  on 
a  psrucolor  spot  coppw-smelting  works,  either  of 
which,  we  know,  when  they  came  to  be  worked 
voald  most  piobwly  produce  injury  to  the  circum- 


jacent lands,  although  the  lands  around  may ' 
taken  by  tiie  company.  Suppo^g  Pum 
authorised  the  gasworks  or  the  copper- sna 
works  to  be  conducted,  by  words  of  enac 
which  would  make  it  impossible  for  the  ow 
the  adjacent  land  to  maintain  an  action  ft 
injury  sostuned,  uid  then  ^uliament  said,  " 
the  execution  of  those  worics,  the  neighbt 
owners  sustain  any  damage,  yon  shall  pay  foi 
damage,"  I  should  understand  by  an  enactmt 
that  kind,  not  that  the  neighbouring  owner  ii 
posed  to  be  Uk^y  to  sustain  damage  b 
coast  ruction  of  the  building,  by  putting  the  1 
and  the  mortar  together,  but  to  snstun  damn 
those  woiks  as  active,  going  works,  which 
thOTe  for  the  purpose  of  manufacturing  g 
smelting  copper  as  the  case  may  be,  and  that 
Parliament  said,  *'If,  by  the  execution  of 
wmks,  damage  is  done,"  Parliament  meant  U 
"  If,  by  the  execution  ot  these  works,  qua  gar 
or  qua  coppw-smelting  wotks,  continuing  to 
and  actively  proceeding,  any  damqe  Is  aaiK 
damage  shall  be  paid  for."  I  may  ranind 
Lordships  that  this  question  was  very  near  h 
to  be  decided  once  in  your  Lordships'  Hooi 
though,  from  drcnmstaooes,  tiie  dedsion  becaa 
neeessary.  In  the  ease  of  BntMvit  v.  T%€  2m 
GoM  Company,  7  De  G.  BC.  ft  0.486 ;  7  H.  of  L 
600,  the  case  which  I  have  anppoaed  was  very 
hapwning,  the  company  was  authorised  to  mu 
works  in  a  particular  place  and  the  Lands  Clause 
was  iaoorpwated  to  a  oert^n  extent  in  the  prov 
of  the  special  Act,  but  there  was  a  clause  in  th 
Clauses  Act,  also  Incorporated,  which  provtdei 
In  carrying  on  th^  works  and  making  gas  ni 
sance  or  injury  stiould  be  occationed  to  any  c 
surrounding  bmd.  And  it  was  held  by  this  E 
as  might  be  expected,  that  the  consequence  of 
section  being  introdooed  was  that  the  right  of  i 
was  not  taken  away,  and  therefore  it  was  not  t 
sary  to  consider  the  osse  I  have  suggested.  1 
you  hod  a  ease,  where  the  right  of  action  was  t 
away,  and  where  Parliament  tiad  provided 
compensation  should  be  made  for  injoty  doi 
the  eaecution  of  the  works,  tiken,  in  my  opinl 
least,  it  would  mean  and  imply  the  execution  < 
works  of  the  undertaking  as  an  active  and 
concern.  That  would  be  the  opinion  which  I  s 
entertain  on  the  6th  section  alone,  even  withoi 
16th  section.  As  it  appears  to  me  that  Lu 
has  expressed  with  great  felicity  tiie  same  idea  ^ 
I  have  entertained,  I  cannot  do  better  than  n 
your  Lordships  of  what  Lush,  J.  says:— 
Laods  Clauses  Act  is  designed,  not  for  rai' 
only,  but  for  all  nndertakiogs  for  which  compx 
powers  of  taking  lands  are  given,  and  eveiy  s] 
Act  which  ino(»p(nates  its  providons  dengi 
and  Axes  the  pmpose  for  which  the  land  is 
taken,  and  the  use  to  whidi  it  Is  to  be  perm  an 
appropriated,  and  the  company,  who  are  empO' 
to  take  it,  are  bound  to  *P]^y  it  to  that  pni 
and  to  that  pnipoee  only.  So  much  of  the  g( 
Act  as  is  incorporated  becomes  part  of  the  q 
Act,  and  its  language,  as  part  of  that  Aotj  bM 
pointed  to  the  particular  woric  or  andert 
specified,  whatever  it  may  be,  whether  a  railv 
dock,  a  canal,  or  any  other  undertaking.  It 
authorises  the  taking  of  the  land  for  tiie  porpi 
and  its  conversion  into  the  particular  railway, 
fxt  canal  in  ordw  tiiat  it  may  be  used  as  snch. 
undertaUng  is  regarded  as  a  working  coneen 
the  Idea  of  its  use  as  a  lailww,  dock,  or  canal 
the  mind  of  the  Legislatore  inseparable  from 
of  its  conBtruction.  In  pnrfesaing  to  give  cor 
soUon  for  all  damages  sustained  by  the  owm 
the  adjacent  land  by  the  *  execution  of  the  worl 
■  tiie  exercise  of  the  powers  of  the  Act  as  re 
snch  lands,'  the  L^slatnre  "^^^^^ 
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bare  had  Id  riew  the  ultimate  object  ^med  at  the 
vorkft  vheo  complete  and  in  opeisUon— the  dock, 
railway,  or  canal,  not  abfltractedl/  aa  a  mere  ezca- 
Tstion,  embankment  or  reierroir,  but  in  connection 
with  its  ai^ropriate  traffic,  and  with  the  ordinarj 
incidents  of  a  bnainess  nndertaking."  It  appears  to 
me  that  if  it  is  necessary  to  go  beyond  that  and 
make  the  case  still  deam,  the  case  is  made 
clearer  the  16th  section,  because  as  I  interpret 
that  section  it  seems  to  me  to  glTC  a  number  of 
structural  powers,  I  agree,  but  to  make  it  the  term 
and  condition  of  exercising  those  structural  powers 
— of  interfering  with  riTcrs  or  with  roads,  and 
those  other  violent  powers,  as  thej  may  be  termed, 
given  by  that  Ac^  or  br  the  tpedal  Act-^hat  lha 
company  ehall  make  fall  sMiaf action  to  eveij 
person  for  all  damage  sustained  ij  reason  of  the 
exercise  of  such  powers,  that  is  of  all  (be  powers 

S'ren  by  the  Act  to  the  company.  Now,  my 
>rds,  that  being  certainly  tbe  view  which  I  should 
take  of  the  constnu^on  of  these  Acts  of  Parlia- 
ment, tbe  only  other  matter  which  I  hare  to  refer 
to  is  what  appears  to  hare  wrighed  in  the  minds  of 
some  of  the  learned  judges,  who  were  unable  to 
adopt  this  view.  I  obeerre  that  some  of  those  learned 
persons  say  that  there  would  be  very  great  difficulty 
in  estimating  the  compensation  because  tbe  damage 
could  not  be  ascertained  until  tiie  underti^ing 
became,  what  I  may  call,  a  going  concern,  and 
until  by  eiperience  you  had  ascert^ned  exactly  what 
the  amount  of  damage  or  injury  actually  was.  Now  I 
do  not  think  there  is  any  difficulty  at  all  on  that 
head.  In  tbe  first  place,  in  the  presoit  case  which 
we  have  here  before  us,  no  difficulty  seems  to  have 
occurred.  A  sum  has  been  found  by  tbe  jury,  not 
representfaig  merely  the  past  damage,  but  retnesent- 
ing  the  whole  damage  which,  in  the  opinion  of  the 
jwy,  both  had  been  sustained  and  would  be  sus- 
tained by  the  exercise  of  the  powers  given  to  the 
company.  In  addition  to  that  the  problem  which 
has  to  be  solved  appears  to  me  not  to  be  at  all 
beyond  the  powers  or  tbe  province  of  a  joiy.  What 

f'ou  have  to  find  is,  what  is  tbe  actual  deterioration 
n  Talue.  You  have  a  certain  house,  and  near  it 
a  viteating  railway,  I  mean  a  railway  in  the  use  of 
whidi  there  cannot  fail  to  be  vibration.  The  house 
was  of  a  certain  value  before  tbe  rulway  was  put 
there.  If  the  railway  causes  vibration  evidence  can 
be  easily  obtained  to  prove  what  the  amount  of 
detetioratioo  in  value  is  and  the  sum  can  be 
awarded  accordingly.  Tbe  subject  may  be  illus- 
trated further  by  supposine  a  house  used  for  a  par- 
ticular trade,  say  that  of  a  watch  or  dock  maker, 
which  requires  ■  particular  steadiness.  Serious 
injury  might  be  done  there,  and  the  house  might 
become  useless  for  tbe  particular  purpose  for 
which  it  was  used  before.  But  in  addition  to  that 
it  Is  said  that  you  ought  to  know  how  many  trains 
in  a  day  there  will  be  running,  and  the  wdght'  ot 
them,  and  the  speed  at  which  tbey  will  pass.  Iliere 
is  a  weil.knowQ  principle  which  applies  to  such 
cases,  which  is,  that  if  uie  company  i^ainst  which 
the  claim  is  made  are  not  willing  to  biml  themselves 
as  to  the  maximum  number  of  trains  or  the  weight, 
or  the  speed,  then  the  sum  must  be  taken  most 
strongly  agunst  the  company  upon  the  prindide 
enunciated  in  the  well-known  old  case  of  Armory  v. 
Delamiri^  1  Strange,  ;  I  Sm.  L.  Ca.  801.  And 
the  largest  amountof  injury  whidi  can  be  sustained 
would  probably  be  considered  to  be  the  amount  to 
be  awarded  by  tbe  tribunal  which  has  to  award 
compensaUon.  I  might  mention  another  case  in 
which  everytma  would  admit  that  compensatiou 
would  have  to  be  assessed  at  the  commraceroent, 
and  where  the  same  difficulty  might  occur.  Your 
liordships  will  recollect  cases  which  have  come 
before  this  House  arinng  upon  questions  of  which 
it»CidedemeaiBaibeag  CcHgUny  t.  ^^wdI,  2  Mac.  449, 
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may  be  taken  as  an  instance.  In  those  cases  it  wss 
held  that  a  landowner  selling  a  strip  of  land  to  the 
ndlway  company,  is  bound  to  give  lateral  support 
to  resist  the  pressure  which  a  heavy  train  passing 
over  the  land  might  occasion.  Now  in  that  cue 
there  cannot  be  compensation  assessed  and  payable 
for  the  Und  taken  in  tbe  drst  instance.  Yet  at  the 
time  when  that  ownpensation  was  so  assessed,  it 
might  not  be  known  what  tbe  number  of  trains 
paasiag  along  the  rulway,  or  the  weight,  or  speed 
of  them  would  b&  and  therefore  it  might  not  be 
possible  to  say  with  mathematical  exactitude  what 
would  be  the  precise  amount  of  support  wfaidi 
would  have  to  be  glveu  to  the  land  on  each  side, 
lii  audi  a  caaa  ue  landowner  would  make  his 
cbdm;  be  would  show  that  the  nature  of  the 
ground  was  audi  that  lateral  support  would 
be  particularly  desirable ;  he  would  then  show  that 
he  might  have  to  support  the  land  against  the 
pressure  that  woidd  be  created  by  a  great  number 
of  trains  passing  eveiy  day,  and  he  would  claim 
and  probably  would  lecorer,  compensation  for  tha 
maximum  aauntnt  of  support  which  the  land  woeU 
require.  I,  therefore,  cannot  accept  the  snggeited 
difficulty  as  to  ascertaining  the  amount  of  compen- 
sation as  any  reason  why  the  Act  of  Farbammt 
should  be  taken  as  having  a  meaning  other  than 
what  appears  to  me  to  be  tbe  plain  meaning  of  tbe 
words.  Mr  Lc»da,  I  renet  very  much  to  say  tbst 
I  am  afndd  that  the  result  wUl  be  that  alUiongh  a 
clear  injury  and  damage  has  been  sost^ned,  and 
although  a  aubstantial  sum  has  been  awarded  by  a 
jury  to  the  landowner,  that  sum  will  not  be  re* 
covered.  But  I  have  been  unable  to  do  otherwise 
than  to  express  to  your  Lordships  the  view  which  I 
eatertdn  as  to  the  construction  of  Uieee  statiUes  in 
a  case  whidi,  as  it  appears  to  me,  may  be  one  of 
great  importance. 

Dipbg.—ldj  Lords,  I  am  with  Sir  Joim  Kankift 
and  lam  Instmcted  to  ask  your  Lordships  to  lereisB 
tbe  judgment,  with  costs,  in  the  court  bdow. 

Lord  Chbuibfobi}.— The  co^  will  ftdlow. 

Digby.~l  understand  not. 

Lord  Chblhspobd.— Inthecaseofawiitftf  emr 
surely  the  reversal  carries  the  costs.  Hum  cu  be 
no  doubt  about  it. 

Digbjf.—l  understood  there  was  some  doubt 

Lofd  Chblhsfosd.— We  shall  take  care  that  the 
costs  will  follow  the  ordinary  course. 

Dighv. — I  understand  that  the  costs  always  follow 
when  the  appeal  is  affirmed  ;  but  in  this  case,  when 
the  judgment  iA  the  Exchetiuer  Chamber  is  re- 
versed, I  understand  the  rule  is  somewhat  differab 

Lord  CHBLwuroRD^Whatever  the  ordinary  rale 
is,  thU  case  wUl  fbltow  it. 

Jwfyment  rtvermi. 

AttoTBQjrs  Ibr  the  plaiotifli  in  erroTt  EkdA  and 

iJjfnie. 

Attorn^  for  the  defendants  in  error,  Aftfrt^ 
and  Thorn. 
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OOUBT  OF  APPSAI^  IN  OHAKOBB.T. 

SepoTtedtar  T«uiu  BBOonunc  aod  E.  Snwur 
BocKEt  Biqn.,  BantateiMb-LMr. 

A/(^4,  6,  6,7,  aBrf29. 

(Before  the  Louw  Jdstiobb.) 

Ite  Eabl  Bbauchaxf  v.  Wmr. 

Agrteme»t— Alleged  muttud  mubdM-Ait  to  rediVV— 
"  IPiDTwii"  —  "  Warrtn  of  conim"  —  6rmt  of 

^JttMfjrA  xAe  eovrf  hat  undovhttd  jwriidiction  to  set  aiide 
m  agrument^  on  iht  ground  of  miatake,  vet,  a*  a 
gtMral  rulty  tie  mittake  matt  be  to  plain  ana  judpable 
as  bardljf  to  admit  of  a  diffemic*  opinion,  and  it 
mist  be  potsUfk  to  r^lace  the  parties  in  vahat  was 
adataatuil^  their  original  position. 

Tha*  it  no  ground  in  law  Jor  ttyina  that  a  perton 
kaoing  a  ri^U  of  free  warren  generally  may  not  grant 
a  limited  right  og  a  grant  of  a  "  warren  of  coniet," 
\mt  that  phrase  it  not  so  exlensioe  at  "free  warren,*' 

Agrmtof  a  "  warren  of  amies"  it  a  graat  of  the 
tametf  mda  grant  of  a  warm  in  a  partial  loeahty 
iottnotpatm  tittotL 

Agrmtof  lamd,  or  of  a  manor,  aeeordtng  to  the  aulho- 
rilietr  does  no!  pats  a  right  of  free  warren ;  for 
neither  the  toordt  "  warren  of  conies  "  nor  the  word 
"warren"  ntcettarilg  or  primarily  mean  cm  ettate  in 
thssoili  but  "  warren"  mag  be  to  used  at  to  past  MiuA 
an  estate,  provided  that  the  context  a&om  tkai  to  bt 
As  iattntion  of  tke  inttmrnent* 

Arighlof*warrm''  iaatanemM. 

TU  Act  SB  Qm.  8,  &  60,  conferrtd  m  tils  Da^  <tf 
Conmaa  Ob  rigfit  IokM"  bud"  and  'Haumtnts  ?' 

Bdd,  that  pospir  to  grant  a  rijAt  of  warrtn  was  ora< 
fened  bt/  both  the  words  "iandt"  and  ** tenements." 

Thia  was  ma  sppeal  by  the  iJaiatiff,  the  present 
Ead  fiMudump,  kgainit  the  deciee  of  the]Master 
ft  the  BoUi,  wbereV  hi*  Lordship  dismissed  with 
easts  the  biU  llled  \ty  the  lut  preceding  Earl,  u 
vdl  u  the  snpptemental  bill  of  we  appellant. 

Tie  jndgmeDt  of  the  Court  of  Appnd  f idlv  states 
lU  necessary  facts  and  doctimentSi  as  wdl  as  the 
eondderations  and  argoments  apoa  whicb  the  ded- 
UOQ  depended. 

Sir  Ititiard  Baggalhy,  Q.  C,  Jissel,  Q.^C,  and 
Wtdftrd,  supported  the  appeaL 

Sir  Rcmndell  Pabsa;  Q.  C,  Msllish,  Q.  a  (of  the 
Common  Law  Barj,  Spttd,  and  Jiwas  wen  for  the 
dtfendants. 

Tbs  authorities  refored  to  were, 

The  Princes  case,  Coke's  Beporte,  toL  4,  put  8, 

fiteeT.TFiMm<nkSoUsBeports,259:  3Bnlat.82i 

LeigX  r  Weald,  1  B.  A  Ad.  082. 

irarshoU  t.  The  UlUsurater  Company,  S  Best  A 

8m.  732  ;  8  L.  T.  Eep.  K.S.  416; 
Cooper  T.  Phibba,  L.  Bep.  2  Etw.  ft  Ir.  App.  146 : 

18L.T.Bep.N.S.63S; 
Feathers  t.  The  Queen,  6  Bast  ft  Bm.  257 { IS  L.  T. 

Bep. ».  S.  1141 
Alton  Woods  ease,l  Co.  46  b., 49  a. ; 
Ikmiss'  ease,  3  Hod.  246  ; 
^mgham  r.  Bingham,  1  Yes.  Sen.  126 ; 
wMMdm  T.  Bylton,  2  Yes.  Sen.  804 ; 
Sa  T.  Piddletrenthide,  B  T.  Bep.  772  : 
fonit  T.  Dimes,  1  Ad.  ft  EU.  654; 
wMitgj.Pratt,  1  Yes.  Sen.  400. 


At  the  conclusion  of  the  reply,  jodgment  was  re- 
seired  until  the  29th  May,  when 

Lord  Justice  Giftabd  s^d  i—Tba  judgment  I 
am  about  to  deliver  is  the  judgment  of  the  court. 

Earl  Beauchamp,  the  present  appellant,  who  is 
the  sixth  earl,  claims  through  Henry,  the  fifth  earl. 
He  has  appealed  from  a  decree  of  the  Master  of  the 
RoUs  dismissing,  first,  the  original  bill  in  this  suit 
which  was  filed  in  the  ilfUi  earl ;  and,  secondly, 
the  supplemental  mil  which  he  himself  filed ;  both 
billa  were  dismissed  with  costs.  The  questions  in 
the  suit  arise  in  this  way. 

In  Oct.  1864,  the  fifth  earl  and  the  defendant 
agreed  to  exchange  certain  lands  and  hereditaments, 
with  the  rights  and  pririleges  belonging  thereto, 
and  these  lands  were  serendly  qiedflea  in  twosdie- 
dnlee  appended  to  the  agreement  The  agreement 
itself  consisted  of  six  articles,  and  the  earl  was  to 
pay  by  way  of  equality  of  exchange  8400/.  to  the 
defendant.  The  prOTiaions  of  the  agreement  are 
set  forth  in  the  fifth  paragraph  of  the  biU,  The 
first  schedule  contained  a  description  (tf  the  lands 
and  hereditamenta  to  be  ^ren  in  exchange  by  the 
earl,  they  were  as  follows :— First,  162^  acres  in  the 
parishes  of  Frodingham,  Bottesford,  and  Ashby; 
secondly,  freehold  common  rights  on  the  Siast 
Common  of  Bromby ;  thirdly,  all  the  right  or  stray 
of  rabbits  or  right  of  warren  in  the  said  East  Com- 
mon with  the  appurtenances.  The  second  schedule 
contained  a  description  of  the  lands  and  heredita- 
ments, rights  and  privileges,  to  be  giTon  in  ex- 
change by  the  defendant ;  they  were  SSa.  2r.  and 
29p.  ly^K  ^  Bremby ;  secondly,  all  the  freehold 
common  rights,  or  other  rights,  interests,  or  pro- 
perty, in  or  upon  the  West  Common  of  Bromby ; 
thirdly,  all  the  freehf^d  moorland  in  Bromby  Moors, 
as  set  out  by  boundaries,  containing  186  acres,  oi 
thereabouts ;  fourthly,  a  tithe  rentcharge  payable 
out  of  the  estate  of  the  earl  to  the  defendant: 
fifthly,  a  fee  farm  rent  of  71.  2s.  Gd.  payable  out  ot 
the  estate  of  the  eari  to  the  defendant ;  sixthly,  the 
right  and  privilege  of  the  exclusive  use  for  twelve 
years  of  the  Warfdng  Sluice  to  the  defendant ; 
seventhly;  all  Uie  right  and  interest  of  the  defen- 
dant •«  lord  of  the  manor  of  Bromby,  in  all  that  . 
portion  of  the  East  Common  in  Bromby,  which  lies 
to  the  west  side  of  the  public  carriage  road,  amount- 
ing to  115  acres,  or,  if  less,  to  be  made  up  to  that 
amount.  The  agreement  was  duly  executed,  and 
possession  given  accordingly,  nnce  which  time  acts 
of  ownership  have  been  exerdsed  by  the  parUes 
ow  the  properties  so  exchanged.  Thoe  hare  hem 
no  conveyances. 

In  1865  the  late  earl  and  the  defendant  promoted 
the  enclosures  of  the  East  and  West  Common  of 
Bromby ;  in  November  of  that  year  the  late  earl 
sent  in  tiis  claim  to  the  Inclosnre  Commissioners, 
and  in  Dec  1666,  with  a  view  to  snbstantiate  that 
and  another  claim,  seareh  was  made  amongst  the 
eart's  deeds  and  muniments  of  title  at  Msdresfield, 
the  family  seat,  when,  on  considering  a  deed  of 
grant  from  the  Duchy  of  Cornwall,  it  appeared,  aa 
tile  plaintiff  alleges  and  insists,  that  the  East  Com- 
mon of  Bromby,  and  the  mines  and  minerals  there- 
under, and  nnder  certain  lands  in  Frodingham  and 
Scnnthwpe,  wore  by  a  grant  of  the  Duchy  of  Corn- 
wall, dated  the  27th  Mareh  1799,  conv^ed  to 
Thomas  Pindar,  his  hein  and  assigns,  for  ever.  It 
is  not  disputed  that  all  the  property  belonging  to 
Thomas  Pindar  in  this  district  passed  from  him  to 
the  Earls  Beauchamp,  and  were  possessed  by  the 
late  earl,  and  that  they  are  the  {nroperty  ix  the 
[Hresent  earl.  The  defendant  denies  that  the  soil  of 
the  East  Common  of  Bromby,  and  the  mines  and 
minerals  thereunder,  or  under  the  lands  of  Fro- 
dingham and  Scunthorpe,  were  convey^  Inf  this 
grant  of  the  27tii  March  1^.^,  gl@^)^gfe 
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Chak.] 

On  the  contrary,  he  alleges  that  they  we  con- 
Teyed  by  a  grant  of  the  Manor  of  Kirton  from  the 
Duchy  of  Comvall  to  Mr.  Aogentein«  on  the  9th 
July  1799,  and  that  Bromby,  Frodlngham,  and 
Scunthorpe  are  part  of  the  manor  of  Eirton.  The 
defendant  claims  through  Mr.  Angenteln. 

It  is  plain  tiiat  all  parties  acted  on  the  assamption 
that  the  soil  in  the  East  Common  of  Bromby,  and 
mines  and  minerals  under  it,  and  die  mines  and 
tninerals  under  th  lands  in  Frodlngham  and  Scun- 
thorpe, belonged  to  the  defendant,  and  did  not  pass 
by  the  grant  of  March  1799 ;  this  the  q^llant 
alleges,  as  the  fifth  earl  did  before  him,  to  have  been 
a  common  mistake.  He  avers  that  the  mines  and 
minerals  are  of  very  great  ralue  ;  that  in  substance 
he  gets  by  the  exchange  that  which  was  really  his 
wiuout  it,  and  therefore  he  asks  the  court  Mtner  to 
vectify  the  agreement,  or  to  nullify  the  tnnsaetion 
«nd  setita^de. 

It  needs  no  argument  to  prore  that  the  court 
fias  jurisdiction  to  set  aside  an  agreement  on  the 
ground  of  mistake ;  but,  as  a  general  rule,  the  mis- 
ialce  must  be  plain  and  palpable— one  as  to  the  exist- 
ence of  which  0[anions  can  scarcely  dUfer,  and  U 
fnoat  be  possible  to  replace  the  parUes  in  that  which 
was  substantially  their  oripnal  position. 

In  the  present  case  the  rights  of  the  parties  hare 
been  assumed  to  be  such  aa  formed  the  foundation 
-of  the  exchange  during  a  period  of  sixty  years 
Itreceding  the  present  dispute.  In  1801  an  bido- 
flure  Act  was  passed  (41  Geo.  8,  c.  74Y  under  which 
«n  allotment  was  made  to  Thomas  Fbidar  for  his 
right  of  warren,  and  to  Mr.  Anaerstein  for  his  lig^t 
'of  soil,  in  certain  commons  of  the  manor  ct  Kirton. 
Again,  io  I83I  another  Inclosure  Act  was  passed ; 
no  doubts  were  entertained  as  to  the  relative 
lighu  and  positions  of  the  defendant  and  the  then 
Earl  Beftochamp,  the  defendant  being  treated  and 
■conBidered  as  entitled  to  the  soil,  the  earl  to  the 
vfg^t  ot  warren  as  distinguished  from  the  soil ;  the 
several  transactions  under  both  Acts  are  detailed  in 
the  8th,  9th,  10th,  11th,  12th,  and  18th  {wragraphs 
«f  the  answa  to  the  original  bill ;  they  have  been 
frequently  read  and  commented  on  during  the  argu- 
4iieat,  and,  having  regard  to  these  transactions,  as 
■well  as  to  tlKMe  which  are  shown  to  have  taken 
-place  as  mentioned  in  other  paragraphs  of  tlie  same 
-answer,  commencing  with  the  17^  and  going  down 
to  and  ioclodiag  the  29th,  all  whidi  have  also  been 
xead,  it  is  difficult  to  see  any  just  or  sufficient 
grounds  for  a  suit  of  this  description.  It  is  clear 
-on  the  ladntilTs  evidence  that  the  existence  of 
Taluable  minerals  nnd^  the  lands  in  question  was 
known  to  the  fifth  Barl  and  his  advisers  before  the 
■date  of  the  agreement  for  the  exchange;  it  is  as 
leasonably  certain  as  anything  can  be  tlut  the  grant 
of  March  1 799  was  never  supposed,  either  by  grantor 
■or  grantee,  or  by  any  person  whomsoever,  until 
«ome  sixty  years  after  its  date,  to  have  had  the 
■effect  now  sought  to  be  attributed  to  it,  and  unless 
that  effect  is  plain  almost  to  demonatratiou,  and  the 
■true  construction  of  the  instrument  so  obtain,  and 
the  rights  of  the  parties  under  it  so  indisputable,  as 
not  to  be  open  to  serious  controversy,  we  should  not 
beflitate  in  coming  to  the  conclusion  that  the  bill 
was  rightly  dismissed. 

These  considerations  lead  to  a  review  of  the 
arguments  adduced  on  behalf  of  the  ai^eDaal;  as 
substantiating  that  oonstructioQ  of  tne  point  on 
which  he  has  been  advised  to  rely.  They  may  be 
■ummarlsed,  so  far  as  is  necessary,  thus :  First,  Oie 
Princes  eoMc,  in  vol.  4  of  Coke's  Reports,  part  81a, 
was  referred  to.  The  charter  constitating  the  grant 
of  the  duchy  Is  then  set  forth,  and  the  following 
TOssage,  being  the  grant  of  free  warren,  was  read 
from  page  10,  namely,  "We  have,  moieovei;  for  us 
and  our  heirs,  granted,  and  by  tus  our  chaaier  we 

-ve  confirmed,  to  the  aforesaid  duke,  ttiat  the 


said  duke,  and  the  bora  of  him,  eldest  sons,  dnkes 
of  the  same  place  for  ever,  have  free  warroi  in  sll 
the  maaors^  loidahipe,  castles,  lands,  and  ether 
{daces  aforemdf  so  as  the  said  lands  be  not  witfdn 
the  bounds  of  our  forests ;  and  thai  none  enter  into 
them  to  bunt  in  them,  or  to  take  anything  which  to 
warren  appertaineth,  without  the  lioence  and  will  of 
the  said  duke,  or  other  dukes  of  the  same  place, 
upon  pain  of  forfeitare  at  ten  pounds."  Heit,  the 
following  passage  in  Coke  imon  Idttleton,  tit.  1, 
cap.  1,  sec  2,  was  dted:  *'So»  Isof  a  forest  paike^ 
chase,  vivarye,  and  a  warren  to  a  man's  o  wne  ground, 
by  the  grant  of  any  oi  them  not  onely  the  priviledge 
but  the  land  itselfe  passes,  for  they  are  conpousd." 
It  was  stated  that  this  passage  was  not  koowa,  or 
at  all  events  not  quoted  in  the  court  below.  Shep- 
herd's Tondistone,  and  other  works  of  authori^, 
were  also  teferred  to  as  recognising  and  respecting 
the  law  as  lud  down  in  Co.  Litt.,  and  the  case 
Itice  V.  Wiseman,  as  reported  in  the  Bolls  Report*, 
p.  259,  and  8  Bulstrode,  p.  82,  was  cited ;  and  it 
was  said  that,  inasmuch  as  the  soil  belonged  to  the 
dudiy,  it  followed  on  these  priaciples  that  it  passsd 
under  the  term  "warren;"  and  mrtharmca*,  that 
this  view  wu  fratifled  by  tte  context  of  H»  grant, 
and  especially  by  the  words  all  and  aiogulu  the 
rights,  members,  and  appurtenances  whatsoever  in 
Br<Hnby  aforesaid,  and  that  lodge  or  house  there, 
upon  built,"  and  the  words  "  commonly  called  or 
known  by  the  name  of  Bromby  Warren ; "  aod  a 
series  of  leases  was  wtered  to,  oommeoetM  in  ths 
time  of  Henry  Yllt,  and  ending  with  the  lease  of 
1777,  mentioned  in  the  grant.  It  was  uiged  in 
addition  to  tbese  arguments  that  the  38  Geo.  3, 
c.  60,  under  authority  of  which  the  grant  was  made 
by  tiie  duchy,  did  not  authorise  the  sale  of  such  a 
thing  as  a  right  of  warren  as  distinct  from  the  soS, 
bat  only  the  sale  of  a  "  tenement,"  not  of  a  "heifr 
ditaraent;"  that  the  authority  given  by  the  Act 
must  be  taken  to  have  been  followed,  and,  there- 
fore, that  the  grant  on  the  occasion  of  the  s^ 
nnut  be  tiikBa  to  be  a  grant  of  the  soil  with  its 
incidents. 

It  may  be  well  to  deal  wiUi  these  authorities  and 
arguments,  omitting  only  those  founded  oo  the  con- 
text <^  the  grant,  bWore  gdng  to  the  exact  terau 
of  the  grant  itself,  lliey  can  be^  and  in  {act  have 
been,  oompletely  answered. 

First  (rf  all,  the  charter  refened  to  as  granting 
the  free  warren,  as  well  as  the  leasee,  estaUished 
that  tfaeK  was  a  ririit  of  free  warren  in  gross  be- 
longing to  the  Dudiy  of  Ctomwall,  and  eztendioK 
over  Bromby  and  other  places ;  there  is  no  gnmira 
in  law  for  saying  that  a  person  having  a  right  of 
free  warren  gener^y,  may  not  grant  a  limited  rif^ 
a  grant  of  a  "  warren  of  oonies ;"  nor  because  the 
term  "warren  of  conies  "  is  used  in  the  leases  and 
in  the  grant  of  1799,  and  tlu  ezpresnon  so  used 
differs  fnmi  the  grant  <d  the  charter,  is  an  iotentioa 
to  pass  an  estate  in  the  aoH  to  be  infmed.  The 
intention  must  be  found  In  the  instrument  itself ; 
"warren  of  mnies"  is  not  so  extensive  as  "free 
warren the  term  itself  was  obviously  taken  from 
the  leases,  particularly  that  of  1777,  and  probably 
originated  in  the  fact  of  the  conies  being  in  that 
locality  the  only  beasts,  or  at  all  events  the  only 
busts  of  warren  id  any  value.  The  terms  of  the 
charlsi^  th«eCiK%  do  not  advance  the  appellant's 
case. 

With  respect  to  tiu  pasuge  from  Coke  upon  Lit- 
tleton, Mr.  Preston,  in  his  editiott  of  Sbepherd's 
Touchstone,  sdds  to  the  passage  very  signifieaadf' 
this  observation :  "  generally  wiUioat  aoy  qualm- 
cation  or  context."  Hie  passage  uses  the  tens 
"  warren  "  gwerally.  The  i»imary  signlflcatioo  of 
that  word  when  spsakiaR  of  a  **  tight  wamn," 
or  ctf  "  free  vanroi,^  or  w£«n  sna|doc  of  a"  warm 
of  conies.- most  •>^p^dTU^!)^ie<^ 
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in  tbe  mH  ;  a  gnmt  of  luid  orat  s  nuunr  aocordiag 
to  the  aatborities,  does  not  pan  a  right  of  free  ww- 
na.  A  Dnmber  of  Exdicqaer  decrees  sod  prooeed- 
iogs  have  been  quoted  diowinr  the  use  of  the  term 
"  rarren "  in  connection  wim  tenns  of  locsUtj; 
bom  these  it  is  muiifest  tiutt  the  use  of  the 
wonl  "  warren,"  and  more  etpeciallj  of  the  words 
"wuren  of  oonfes,**  does  Dot  necessarily,  or  nsnallj, 
or  aocording  to  anj  primary  acceptation,  nwaa  an 
estate  in  the  soil;  to  warren  of  any  description 
there  most  be  a  local  booodary,  and  it  is  impossible, 
in  oar  oinnion,  to  attribute  any  other  weight  or 
meaning  to  the  passage  than  that  **  warren"  may  be 
soosedas  to  mean  to  pass,  and  may  pass,  an  estate 
h  the  soil,  pcorided  that  the  context  of  the  instra- 
ffleot  in  wUch  it  is  so  nsed  shows  thst  to  be  the 
isttntion.  Then  the  case  of  Rice  v.  ^tienias 
qipears  from  the  reports  to  be  this:— "The  defen- 
dmt  baring  a  warren  in  a  park,  called  Braddock 
Faik,  demised  Wamaam  smm,  anglUA  the  game  of 
eonies^  unto  the  plaintiff,  and  did  ooraunt  tiiat  he 
riMmld  enjoy  the  benefit  of  his  demise;  for  teeach 
(rf  Gorenaot  the  action  brooght,  and  lays  the  breach 
in  killing  of  the  conies  in  the  park,  tibi  dimiato  ;  and 
also  for  his  not  soffering  of  him  to  come  ther^  and 
to  kill  the  conies  to  bim  demiss^yjg  ipmm  mtrart 
tt  oaare  »oa  permimL 

*'Ool^  G.  J.; — If  I  hare  vazren  in  my  land,  and 
I  dendae  my  warim  in  lodi  a  plaee;  cU«4y  the  soil 
dott  pus.  If  the  soil  be  ia  him  by  a  grant  or  lease 
tt  the  park,  the  soil  doth  pass. 

"Doddetidge,  J. — A  man  majy  have  a  wanen  in 
anatlm  man's  land,  and  there  ij  the  grant  of  the 
rann  the  soil  doth  not  pass. 

"Coke.— By  83  H.  6,  if  one  gianU  his  wanen, 
vueptMog  the  soil,  the  same  doth  not  pass,  and 
theiefore  it  followeth  that  if  it  had  not  been  ex- 
erted the  same  would  have  passed. 

"  Doddeiidge. — I  cannot  nsTO  a  park  in  another 
man's  land.  If  I  grant  nnto  one  my  manorof  Dale^ 
Jfosrwai  ds  Dakf  mgUd  aaj  dose  in  Dale,  the 
uanor  Aail  pass.  So  here  in  this  ease  the  waicen 
dodi  pasa.  Also  a  man  (as  here  in  this  case)  may 
kan  a  vanen  in  his  park ;  by  his  demise  of  the 
wanen  in  his  park,  the  soil  doth  not  pass. 

*'Coke  agreed  with  Um  herein,  beeaose  he  is 
here  to  hare  the  park  himself  othenrise ;  it  were  if 
he  had  no  park. 

"The  court  all  agreed  in  this,  that  the  warren  here 
dwiissd  is  intended  to  be  ia  the  whole  park,  and 
this  to  be  as  large  and  broad  as  die  park,  and  that 
Ixre  is  a  good  breach  of  eoveoaut  assigned,  and  so 
by  the  nue  <d  the  coort  judgment  was  entered  for 
tta  plaintiff 

1Chesctioo,asisplain£romtberq>ortof  tbe  case, 
fii  not  involTe  any  question  of  the  right  to  tbe  soil, 
•ad  IjQid  Colce  is  reported  as  plaii^y  admitting  that 
the  demise  ox  grant  of  a  warren  in  a  partieular 
locality— as  "  in  his  park"— does  not  pass  the  soil 

Thoe  then  remains  the  question  said  to  arise  in 
tbe  Act  of  Geo.  8  c.  GO,  s.  67.  It  is  plain  that  tbe 
Act  ooofets  the  power  to  sell  the  two  things  com- 
liaad,  "land,"  and  "li^  of  warren."  The  greater 
BMst  asoesaarily  inclade  tbe  power  to  sell  the  less, 
ttat  is  wanen,  or  part  of  the  warren :  the  estate 
•Dd  interest  of  tbe  Duchy  in  the  soil  ins  tbe 
manerial  estate  and  interest  in  the  wastes  and  com- 
moBi^  the  tenants  liaTiag  rights  aa  to  the  sufaee ; 
sad  if  the  terms  of  the  grant,  according  to  their  fair 
coutmetkMi,  do  not  convey  the  soil,  th^  can  bare 
no  artifldal  or  technical  meaning  because  of  the 
extent  or  nature  of  the  power  oonferred  by  this  Act 
Monmer,  a  right  of  wanen  is  a  ^'tenement,"  as 
dwwB  by  the  auAoiities  quoted  by  the  Master  of 
OeW 

Ihe  leases  do  not  siq^nrt  the  appellant's  case  to 
ny  gicata-  degree  tiisn  they  do  that  of  the  respon- 
dnt;  th^  ar^  to  si^tbe  least  of  them,  but  of 


doubtful  import,  and,  this  being  so,  the  qnestion 
resolves  itself  into  this,  what  is  tbe  true  construc- 
tion, intention,  and  meaning  of  the  terms  and  ex- 
imssions  used  in  the  grant  f  Those  terms  and 
expressions,  as  far  as  th^  are  material,  are  these : 

"  All  that  piece  <a  paroel  of  woodland  situate  in 
Bnxnby  wltmn  the  ooonty  of  LineiAo,  eommonlr 
called  Prioees-woods,  eontaioing  by  admeasnw- 
ment  twenty-three  acres,  one  rood,  and  eleven 
perches,  or  thereabouts."   Hers  there  is  a  ^ain 
description  of  soiL   Then,     And  all  that  close 
or  paroel  of  pasture  land  situate   at  the  east 
end  of  tbe  said  woods,  and  comokonly  called  Wood 
and  Okise,  ooetaining  by  admeasurranent,  four  acres^ 
three  roods,  and  twenl^-fonr  perches,  or  thwH 
abouts."  Here  again  tb^  ia  a  plain  description  at 
soil.   Tlien,  "And  all  that  warren  of  conies  wiUl 
,  all  and  ringular  the  rights,  membm,  and  appur- 
tenances whatsoever  in  Bromby  aforesaid ;"  this 
being  a  wsrren  of  conies  with  a  locality,  and  ttwn, 
"that  lodge      house  thereoptn  boUt  oommonlj 
celled  Bromby  Lodge,"  and  then  "  aU  that  warren 
of  conies  with  all  and  singular  the  rights,  memben, 
and  apportances  whatsoever  in  Bedburn,  in  the  said 
county  of  LincolD,"  again  a  warren  of  conies  with  a 
locality,  and  then,  "  both  which  said  warrens  of 
conies  are  now  oommonly  called  or  known  by  the 
name  of  Bromby  Wanen,  and  do  extend  tiionselTCi 
in  and  over  tiie  wastes  or  east  motms  of  Bromby, 
Frodingham,  Scunthorpe,  and  Ashby,  in  the  saia 
county  of  Lincoln,  wliich  said  several  premises 
are  parcel  of  the  Lordship  and  Soke  of  Klrton, 
in  Lindsay,  in  the  said  county  ol  Lincoln,  and 
parodi  of,  the  possessicms  of  the  Duchy  of  ComwalL 
and  woe  last  demised,  together  with  the  fishery^ 
the  iUver  Trent  by  his  present  Majesty  King  Greorge 
the  Third,       lettm  patent  under  tus  Excheqoer 
Seal,  bearing  date  ^e  15th  day  of  August  in  the 
year  of  our  Lord  1777,  unto  Robert  Pindar,  of 
Bromby  Hall,  in  the  said  county  of  Lincoln,  derk, 
since  deoeased,  for  a  reversionary  term  at  nineteen 
years,  to  eommeoce  from  tbe  18th  July  13^ 
under  the  several  yearly  rents  of  SOs.  fur  the  said 
woodlands,  and  &L  7«.  4^  for  the  said  eon^ 
warren  ;  and  also  all  houses,  edifices,  structures, 
timber  trees,  and  other  trees,  mines,  quaniei^ 
wattts,   watercourses,    roads,  ways,  easements, 
{woflts,  commodities,  privileges,  advantages,  emolu- 
ments, and  hereditaments  whateoever,  in  or  upon 
the  said  woods  and  huidi^  and  the  said  warren  and 
warrens  oi  coneys,  growing  or  arising,  or  to  tbe 
same  in  any  wise  bebinging  or  appnti^ning,  at  or 
for  the  yearly  fine  or  sum  of  8001.  of  lawful  money 
of  Cheat  Britain,  to  be  paid  by  Uie  said  Thomas 
Pindar  within  forty  di^a  m>m  the  date  of  this  cer- 
tiflcate  or  contract  into  tbe  Bank  of  England,  and 
carried  to  tbe  account  of  the  Duchy  of  ComwalL 
And  from  and  immediately  after  the  payment  of 
the  said  sum  <n  manner  aforesaid,  and  the  enrol- 
ment of  tiiis  certificate,  and  the  reoeipt  for  the  said 
purcdiase-mon^  in  the  office  of  the  auditor  at  ibo 
Duchy  of  Cornwall,  and  tlienceforth  for  ever,  the 
8&id  lliomas  Pindar,  and  his  heirs,  successors,  or 
assigns,  shaU  be  adjudged,  deemed,  and  taken  to  be 
in  ^  actual  seisin  and  possessiMi  of  the  said  wood- 
land and  pasture  ground,  warrens  and  premises,  so 
by  him  purchased,  and  sball  bold  and  enjoy  tbe 
same  peaceably  and  quietly,  in  as  full  and  ample 
manner,  to  all  intents  andpurposes,  as  his  said  Boyal 
Ht^ness,  title  Prince  of  Wales,  his  heirs  or  succes- 
sors, Dukes  ai  CwnwaU,  m^ht  or  could  have  held 
and  enjoyed  the  same  by  force  and  virtue  of  an  Act 
of  Parliament  passed  in  the  38di  year  of  tbe  reigit 
of  H.H.  King  Gewge  the  Third,  intituled  An  Act  for 
making  perpetual,  subject  to  the  redemption  and 
purchase  in  the  manner  therein  stated,  the  several 
sums  of  money  now  charged  in  Great  Britain  as  a 
land  tax  ftff  one  year  from  tfaeS5Ui  Mare^lTdS." 
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The  demise  of  1777  referred  to  in  the  grant  con- 
tains a  deaciiption  limUar  in  terms  to  that  which  I 
hsTe  read  from  the  grant,  and  it  contains  this 
nserration  or  exception — **ezcepting,  nererthdees, 
and  always  reserving  to  us,  our  h«rs  and  successors, 
all  timber  trees,  and  all  fur  sapling  oaks  apt  to 
become  timber,  and  also  sufficient  stabbles  in  every 
acre  of  the  said  woodlaoda,  according  to  the  form 
of  the  statute  in  that  case  made  and  proTided,  and 
also  all  mines,  minerals,  and  quarries  of  and  in  the 
said  premises ;  which  said  premises  are  parcels  of 
the  Icffdsbip  and  soke  of  Kirtoo  in  Lindsey  afore- 
said, and  7::.t;el  of  the  possessions  of  tbe  duchy  of 
Cornwall."  And  the  rest  is  reserved  as  follows: 
**  Under  the  several  yearly  rents  following,  that  is 
to  lay,  for  rent  of  the  woodlands  tbe  sum  of  20*. ; 
for  the  coney  warren  the  lam  of  St.  7«.  41d. ;  and 
for  ibe  fishery  the  sum  of  lOs."  And  tnere  is  a 
eoTenant  to  keep  the  coney  warren  stocked  and 
stored  with  a  suflScient  number  of  conies,  and  a 
prorision  for  the  lease  to  become  void  in  the  event 
(amongst  other  things)  of  default  being  made  in 

Syment  of  tbe  rents,  or  any  of  them,  and  a  proriso 
t  re-entry  and  resumption  of  the  praniMi. 
The  lease  follows  the  description  fn  former  leases ; 
two  only  have  been  produced  in  wbich  the  "  warren 
of  conies"  was  alone  leased  without  lands  being  in 
terms  leased  with  it,  and  in  those  there  was  no 
tesenration  of  mines  and  minerals. 

The  first  obserratioo  that  occurs  is  that  there  is 
no  mnt  of  moors  or  wastes ;  tbe  next,  that  where 
land  It  intended  to  he  granted,  tbe  grant  and  de- 
scription are  unmistakeable  and  explicit ;  the  next, 
that  there  is  not  a  grant  of  the  warren  nmpHdttr, 
but  of  "  all  that  warren  of  conies "  with  a  fixed 
locality ;  that  is,  as  regards  tbe  first,  "  in  Bromby 
afnesaid;"  as  regards  the  second,  **in  Bedburo ;" 
both  are  further  stated  to  be  **commonIy  called  or 
known  as  Bromby  Wanen,  and  to  extend  orer  cer- 
tain wastes  or  eastmoores."  There  is  not,  as  has 
been  before  said,  any  grant  of  the  wastes  or  eaat- 
moores;  the  grant  of  a  "warren  of  coneys"  is 
essentially  a  grant  of  the  coneys,  and  the  right  to 
take  and  kill  the  coneys ;  a  grant  of  a  warron  in  a 
particular  locality,  as  In  a  park.  Lord  C<^  himself 
admits,  does  not  pass  the  soil,  and  here  there  is 
plunly  nothing  more.  That  the  warrms  are  com- 
monly called  Bromby  Warren,  and  aie  situate  in 
particular  places,  and  extend  over  particular  wastes 
or  moors,  in  no  way  extends  the  meaning  of  the 
words  "  warren  of  coneys  "  to  an  estate  in  the  soil, 
and  cannot,  either  in  technical  language,  or 
according  to  any  rules  or  mode  of  constnictioo, 
technical  or  notecbnlcal,  be  held  to  bare  any  such 
effect;  the  reserratton  of  mines  and  minerals  in  the 
lease  applies  to  tbe  land  plainly  and  actually  de- 
mised ;  the  rent  is  reserved  out  o/  the  land,  but/or 
(be  warren ;  and  tbe  addition  of  "  that  house  or 
lodge  thereupon  built,  commonly  called  Bromby 
Lodge,"  seeing  thiU  a  lodge  or  house  is  incident  to 
a  wamn  and  always  has  been,  and  always  has  been 
leased  and  dealt  with  in  connection  with  the  right 
of  warren  in  qneation;  that  "thereupon"  may 
either  mean  "  in  Bromby,"  or  built  there  for  the 

Sarposes  of  the  warren,  or  connected  with  or  inci- 
ent  to  tbe  warren.  Seeing  this,  the  addition  is 
wholly  insufflcient  to  show  that  an  estate  in  the 
vute  or  eastmooreg  was  intended  to  pass.  In  fine, 
nothing  of  tbe  kind  was  intended  but  "  warren  of 
coneys  "  and  only  "  warren  (rf  coneys and  what* 
ever  is  fairly  incident  to,  or  necessary  for,  the  exer- 
cise of  the  right  of  preserving  and  making  i«t)fit 
out  of  coneys. 

Thm  was  yet  another  ground  urged,  in  which  it 
vas  nid  that  the  appellant  ought  to  suooeed, 
namely,  tiiat  the  manor  of  Bromby  was  his,  and 
that  he  iiad  proved  his  title  to  it  in  the  cansa  as 
claimhig  through  Thomas  Pindar.  It  !•  plidn,  how- 
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ever,  that  it  is  part  of  the  manor  or  soke  of  Kirtoo; 
that  during  the  whole  time  courts  have  been  held  ia 
Bnanby  for  the  whcde  manor  or  soke  of  Kirton,  and 
as  plain  that  he  showed  no  title  to  the  wastes  oc 
moors  of  Bromby,  or  any  act  or  right  in  any  way 
excluding  the  rights  of  the  lord  of  the  superior 
manor.  We  do  not  think  it  necessary  to  go  tbrongfa 
tbe  deUdls  which  the  Master  of  the  Rolls  referred  to 
in  his  judgment  as  decisive  in  this  part  of  the  case. 

On  all  these  grounds,  therefore,  we  are  of  oinnitm 
that  the  appdhmt's  cose  has  wholly  failed  ;  that  the 
real  mistake  baa  been  the  supposition  that  his  rights 
have  been  mistaken ;  that  the  bills  were  properly 
dismissed  with  costs  in  the  court  below,  and  that 
tbe  appeal  must  likewise  be  dismissed  with  costs. 

Solicitor  for  the  i^aintiif  atqpealin^  WalfinL 

Solicitors  for  the  defendant  respondent,  Baxla-t 
Roatj  Nwum^  and  Co. 


BOIXS  COITB.T. 
Beptotsd  by  HniKT  Put.  8*4.,  BuTlaler.ab-Lkw. 

Twtday,  Juts  18. 

At  BAuno'e  BAirKma  Coxpamt  (IdmnD) ; 

Forwood's  Cabb. 

Company  —  Winding-up  —  Secured  creditor  — •  Proof— 
Ikite  of  claim— Central  order  ofiht  Uth  Nov.  1«62, 

A  banki^  company  wrott  a  letter  of  guarantee  to  Fj 
teAereia  tAqr  a^rsei^  in  eentidertUUM  of  F.  aeapting 
biBt  to  a  eertan  amount  maimta  ship  and  her  fragkt, 
to  provide  F.  with  fiaub  to  meet  the  bHU  nt  ttatt 
teven  davi  AaArs  matvitg,  F.  aec^ted  the  bUU. 
The  banking  company  was  ordered  to  be  wound-up, 
and  the  tuual  aavertuement  for  ctainu  wat  iemed. 
Soon  after  thit,  and  two  darn  before  the  bill*  arrived 
at  matarity,  a  notary  employed  by  F.  prtaented  (is 
letta-  of  guarantee  to  Ote  official  liquidator,  and 
demanded  pi^pnentt 

Held,  that  thi$  waa  not  ten£ng  in  tie  pariiculan  i(f 
claim  at  required  by  the  general  order  of  tit  llAJton, 
1662,  rule  20,  and  that  therefore  F,  waa  entided  to 
prove  only  for  thebakmeeof  the  amoml  guaratteei 
after  de&eting  Ike  amount  rtaliaed  by  fib  aak  of  tit 
ehtp,  ^. 

Particulart  of  a  claim  muter  the  20th  rule  of  tie  General 
Order  of  AeWih  Nov.  1862  mustbeaetUtn  intBritiug. 

This  was  an  application  by  Messrs.  Forwood, 
trading  at  Liverpool  as  Messrs.  Leach,  Harrison, 
and  Forwood,  to  be  admitted  to  prove  as  creditors 
of  Bamed's  Banking  Company  for  the  sum  of 
16,000J1  in  respect  of  two  jraaranteei  rigned  Iv  tbt 
Banking  Company  for  900(K  and  6000L  reapecnrelr' 
The  facts  of  the  case  are  as  Follows  :~ 
On  the  27th  March  1866,  the  banking  company 
wrote  to  Messrs.  Leach,  Harrison,  and  Forwood  tbe 
following  letter : — 

Gentleiiieii,— In  oonsIdaiaUon  of  tout  aooeptliig  tks 
dnfts  of  Hessrs.  T.  K.  Mukar  and  Co.,  at  thiw  maaOf 
date  for  MOM.  against  the  aUpiraval Bwtrw and  her Iml^ 
and  on  joux  agreeinc  to  ranew  suoli  drafts  for  a  tmfje 

Slod  of  thiM  monuia,  we  agree  to  provide  70a  witb 
ds  to  meet  melt  drafts  at  least  aevan  days  before  nato- 
rltr  i  it  beiBB  inid«rstood  that  U  we  am  oalled  upom  W 
Keasra,  James  Bainaa  and  Co.  to  pa770n  tlwouMMiBtoitM 
drafts,  jon  tranafer  to  na  tout  aau  aaoority. 

Messrs.  Leach,  Harrison,  and  Forwood  aooocd- 
ingly  acc^>ted  the  drafU  of  Heasn.  T.  IL  UackiT 
and  Co.  for  9000J1 

On  the  4tfa  April  1866,  the  banking  company 
wrote  to  Messrs.  Leach,  Harrison,  and  Forwood,  a 
similar  letter  of  guarantee  for  further  dnifu  of 
Hessia.  T.  H.  Blaekay  and  Co.  tor  6000^  wlucb 
drafts  wen  dnly  accepted  by  Hoa^  Leach  and  Oh 
Tbty  wen  drawn,  •^^m^Wi^^^ 


Be  Babkbd'b  Bavkiko  Cokpavt  (LncmD) ;  F<ttwooD'i  Cua. 
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of  guraDtee  to  be  drawn,  agaioat  the  ship  Golden 
Sotlh,  and  60-&ltha  of  the  ship  Golden  Empirity  and 
their  fr^hts. 

Barneys  BaDkiog  Companj  stopped  payment  on 
the  18th  Apiil  1866,  while  all  the  bills  were  current, 
and  was  shortly  afterwards  ordered  to  be  wound-up. 

The  drafts  for  9000i:  matured  on  the  27th  June 
1866,  and  those  for  6000/.  on  the  6th  Aug.  1866. 

In  May  the  usual  advertisement  was  issued  for 
eUims  a^ost  the  bankiog  company  to  be  seal  in 
on  or  before  the  22Dd  July  following. 

On  the  26th  June,  two  days  before  the  drafts  for 
9000iL  fell  due,  Joseph  Coleman,  clerk  to  Mr. 
Lowndes,  who  was  a  notary  public,  and  who  acted 
on  behalf  of  Messrs.  Leach,  Harrison,  and  Forwood, 
took  the  letter  of  guarantee  of  the  27th  March 
1866,  to  the  banking  company's  offlcea,  and  handed 
it  to  a  clerk  bdiind  the  counter  and  requested  him 
to  pay  the  amount  thereof  tIz.,  9000/.  The  clerk 
took  the  letter  upstairs  to  show  it  to  the  official 
liquidators,  but  soon  returned  and  handed  hack  the 
document,  stating  that  it  could  not  be  paid.  Lowndes 
afterwards,  cn  the  same  day,  affixed  to  the  letter  of 
guarantee  the  notarial  memorandum,  "cannot  be 
paid." 

The  same  was  done  on  the  1st  Aug.  with  the 
second  letter  of  guarantee. 

The  ships  which  had  been  mortgaged  to  Messrs. 
Leach,  Harrison,  and  Porwood,  were  sold  in  Sept. 
1866.  The  Naval  Buervt  produced  OTer  8000/.,  and 
the  two  others  produced  little  more  than  2000/. 

After  the  presentatiou  of  the  letters  of  guarantee 
b^  the  notary's  clerk,  no  further  claim  was  made 
tiU  the  18tb  March  1868,  when  Messrs.  Leach, 
Harrison,  and  Forwood  wrote  to  the  official  liquida- 
tors of  the  banking  company  as  follows : 
Ooldm  Empira. 

We  ber  to  liand  70a  at^temeat  of  our  alalm  upon  you 
agaiiut  advioe  per  thU  reHel.nndet  Toor  lettar  of  cnuuitM 

CBKid  adTasce  dated  tbs  Ah  AprQ  186t^  and  shdl  ba 
raorin  dividsnda  on  wwonnt  of  Um  samst  aSMI. 

On  the  12th  Jane  1868  a  formal  claim  for  the 
whole  15,000/.  (the  amount  of  the  two  letters  of 
guarantee),  was  sent  in  by  Messrs.  Lwdi,  Harrison, 
aid  Forwood. 

The  only  question  in  the  case  was  whether  the 
pcesentation  of  the  tetters  of  guarantee  by  the 
notary*!  derk  was  such  a  nofiee  of  the  claim  as  is 
required  by  the  20th  rule  of  the  General  Order  of 
the  llth  Not.  1862,  so  as  to  entitle  the  applicants  to 
prore  for  the  whole  amonnt  of  thsar  debt  witbont 
deducting  the  amonnt  realised  1^  the  sale  of  their 
othn  securities. 

Jeue/,  Q.  C.  and  Hemming,  lot  the  applicants, 
contended  that  the  clum  was  duly  sent  in  by  the 
notary's  clerk  taking  the  letter  of  guarantee  to  the 
offioes  of  the  bank,  and  that  they  were  entitled  to 
prore  tm  the  whole  amount.  They  cited 

Re  Bamed'a  Banking  Company,  Kelloek'B  etue,  18 
L.  T.  Bep.  N.  S.  671 ;  L.  Bep.  3  Ch.  App.  768 : 

Sir  ^(Aard  Baggalhy,  Q.  C.  and  Kekewich,  fat  the 
offldal  liqnidaton,  contended  that  no  such  notice 
had  been  glTen  as  is  required  ^  the  SOth  rule  ctf 
the  General  Order  of  the  llth  Mot.  1862,  as  ft  was 
dear  from  the  words  of  the  role  that  in^  notice 
mist  he  In  writing. 

•Tene^  Q.  C  waa  heard  in  re^y. 

Lord  BoHiLLT.— I  am  of  opinion  that  the  Messrs. 
Fnrwood  did  not  send  in  their  claim  on  the  2dth 
Jane  or  Ist  Aug.  1866.  The  sole  question  is, 
whether  under  the  decision  of  the  Lords  Jutioes 
{Kelhdift  eoM  (up.)  and  under  the  General  Ordw, 
the  showing  the  letters  of  gnarautee  to  the  offidal 
uvtidator  was  sending  In  their  claim.  Now,  in  the 
Ant  pUcc^  let  na  look  at  it  witiumt  any  UgA 


technicatltiea.  What  is  meant  by  a  man  sending  iu 
a  claim?  "I,  John  Bomilly,  send  in  a  claim  for 
1000/^  for  such  and  sndi  service*,  and  the  evidence 
of  it  consists  of  certsin  documents  which  I  produce 
and  show  to  you."  Can  anybody  say  that  my  send- 
ing these  docnments  without  making  any  claim  at 
all,  and  without  sending  in  my  name,  is  sending  In 
a  claim?  The  case  is  nothing  more  than  this — 
Barned's  Banldng  Company  wrote  to  Messrs.  For- 
wood and  said,  "If  you  are  not  paid  before  a  certain 
time,  we  will  guarantee  you  the  payment ;"  and  that 
letter  is  an  original  document,  an  original  security, 
which,  of  course,  the  persons  who  have  got  it  wUl 
not  part  with.  Unquestionably  they  sent  it  to  the 
official  liquidator  to  be  shown  to  him,  and  they 
parted  with  it  to  the  clerk  for  that  purpose;  but 
thmr  knew  tiiat  they  were  among  merchants,  men 
of  honour,  who  would  not  think  of  abstracting  the 
security.  Suppose  the  offidal  liquidator  had  taken 
it  up  and  put  it  in  the  fire,  would  he  not  have  been 
required  to  make  it  good  in  every  respect  ?  It  is  a 
mere  security  which  they  have  gut  to  prove  and  esta- 
blish their  daim  by.  Now,  I  wish  to  consider  what 
is  meant  by  thewords  of  the  general  order,  and  then 
to  look  at  the  words  of  the  Lwd  Chancellor  u^ 
this  subject  in  KtUock'a  case;  but  the  sole  question 
that  I  hare  to  determine  is,  whether  a  notary  public 
(not  the  creditor  tdmself,  or  his  agent  in  any  other 
respect  than  as  a  notary  public),  merely  taking  a 
bill  to  be  noted  for  tiie  purpose  m  protesting  it,  and 
for  the  purpose  of  enabUng  him  to  nare  his  recourse 
against  the  other  persons  who  had  signed  the  hill, 
is  making  a  claim.  That  is  the  whole  question  I 
have  to  determine,  because  if  that  was  not  a  claim, 
they  did  not  make  it  at  any  other  time.  (His  Lord- 
ship stated  the  facts  as  to  Mr.  Lowndes  presenting 
the  letters  of  guarantee.)  The  question  is,  whether 
that  is  sending  in  acl^m  by  ISeiisrs.  Forwood  to  the 
official  liquidator.  If  so,  it  is  the  oddest  form  of 
claim  I  ever  saw  put  in.  The  letter  of  guarantee  ia 
a  document  from  which  you  may  infer,  very  reason- 
ably, that  they  have  a  claim  to  make,  and  that,  if 
they  are  not  paid,  they  will  make  a  claim ;  hut  they 
may  have  been  paid  from  other  sources,  and  it  & 
necessary  to  produce  this  guarantee,  because  they 
may  otherwise  lose  their  equities  against  other 
sons.  But  as  I  have  said,  they  may  have  been  paid 
in  fulL  Then  the  question  arises,  whether  it  is 
necessary  that  the  claim  should  be  made  in  writing. 
I  will  disregard,  as  having  nothing  to  do  with  the 
cas^  all  those  observations  about  its  being  the  offi- 
cial liquidator's  duty  to  ascertain  from  the  books 
whether  there  is  a  debt  due  or  not.  If  tiiat  were  ao. 
no  claim  need  ever  be  made,  because  the  official 
liquidator  must  make  the  claim  himself.  That  has 
nothing  to  do  with  the  case.  Now  the  words  of  the 
20th  mle  of  the  General  Order  (llth  Nov.  18G2) 
are : — "  For  the  purpose  of  ascertaining  the  debts 
and  claims  due  from  the  company,  and  of  requiring 
the  creditors  to  oome  in  and  prove  their  debts  or 
claims"  (that  is  the  object  of  it)  "an  advw 
tisement  shall  be  issued  at  such  time  as  the 
judge  shall  direct,  and  such  advertisement  shall 
fix  a  time  for  the  creditors"— to  do  what?— 
"  to  send  thcdr  names  and  addresses,  and  the 
particulars  of  their  debts  or  claims,  and  the  names 
and  addresses  ot  their  solicitcurs  (if  any),  to  the 
official  liquidator,  and  ^point  a  day  for  adj  udicating 
thereon."  Thwefor^  it  is  a  notice  for  the  creditors 
to  send  their  names  and  addresses  and  particulars 
of  demand,  and  the  names  and  addresses  of  their 
solicitors  (if  any).  Whether  there  was  a  solicitor 
or  not  in  this  ease  I  do  not  know,  but  I  should 
think  probably  there  was.  As  to  sending  the  names 
and  addresses,  notbiog  of  the  sort  oceorred  here ;  as 
to  sending  the  particnlars  of  the  diOm,  nothing  of 
the  sort  occurred  here ;  but  then,  was  shiuly  a 
docmnent  in  whldi  t^)i§?m?KTO^f^»^ 
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the  official  liquidator  waa  acting  is  meotioned,  aod 
the  mune  of  uie  persoa  to  whom  he  bind*  himaeU  to 
pay  a  certain  Bom  of  money.  Then  I  wonldref^to 
what  the  Lord  Chancellor  gays  in  Ej^tod^a  ohm 
<»».)■  Be  XL7^  "The  20th  role  of  the  General 
Oraer  under  the  Act  of  1862  directs  that  an  adrer- 
tisement  flxiog  the  time  for  the  creditors  to  send 
the  porticulan  of  ^eir  debts  or  ciaimi  to  the  official 
Uqudator,  and  appointing  a  day  for  the  adjudica- 
ting thereon.  Tbe  oout^  therefore^  is  to  adjudicate 
upon  the  debt  or  claim  so  tent  in."  "Diia  order  says 
they  shall  send  their  niunes,  addreasei^  and  partica- 
lars  of  demand.  I  hold  that  means  in  writfng,  and 
that  to  send  a  person  to  show  a  document  from 
Thich  it  ma^  be  inferred  tliat  yon  have  a  claim,  is 
not  a  compliance  with  that  order ;  and  so,  I  think, 
the  Lord  Chanedlor  understood  it,  for  he  says, 
''*Tbe  court,  therefore,  is  to  adjudicate  upon  uie 
^bt  or  claim  so  sent  in.**  Was  the  notary  public 
«  proper  person  for  taking  it  in  ?  If  he  had  been 
■asked  to  take  it,  whether  he  would  bare  assented  or 
jiot,  I  do  not  know ;  but  it  would  only  hare  been  to 
ieare  some  document  with  them.  And  when  die 
Iiord  Chancellor  aiys,  "  the  only  way  of  adjtidl- 
«ating  upon  it  must  be  to  adjudicate  upon  what  was 
'due  when  the  debt  or  claim  was  sent  in,"  then  I  say 
no  debt  or  claim  was  sent  in  this  case;  and  it  was 
impossible,  from  what  was  sent  in,  to  ascertun 
what  the  amount  was,  or  who  the  persons  were  who 
made  the  claim,  or  on  whose  behalf  it  was  made^  or 
who  their  attorneys  or  soUdtora  were.  I  am* 
4to«fore,  o^nioo  that  this  claim  was  not  made 
votil  tttat  the  sUpi  were  wtAA,  and  the  innunons 
must  be  dlsmiBied  with  oosta. 

SoUeiton  for  the  mlieants,  Bau^  Bmhvt^  and 
for  Baigk,  Son,  and  Q>^  Uirerpool. 

Solidtori  lot  the  official  liquidator,  Awi^/SsUk. 


S*  Boura  Blackpool  Hotbl  Comfavt; 

James's  Cabs. 

Company  ~-  Wmdaiff-ip—IkbmitMn—Set^. 

2t  was  provided  by  theartcUea  oj  auodatioti  of  a  eom- 
pamf  that  a  certain  turn  of  num^  Arndd  &e  paid  by 
way  of  reimbamment  anarantmeratioit  to  tktpnmo- 
tar,  he  indemnifying  the  directors  from  alt  cosfs, 
dutrgesy  and  ejpenset  down  to  the  aUotment  of  the 
•jtaw.  In pajpntKt  of  Vat  nan  the  promoter  aeapttd 
ssMatea  wtmtwnt  of  the  empany  of  100/.  eocA. 
/jistanf  of  paving  the  costs,  included  in  his  in- 
demnity in  juli,  tHe  promoter  kft  saeh  costs,  to 
de  asmatf  ttf  208t  lapaid,  and  Au  amount  was 
proved  (yataat  An  cosfKaqr,  wUcft  kms  m  Hqn^ion : 

&Uj  that  the  offided  Sqiddator  too*  tntiUad  tosHoff 
ttts  asMmf  pro  ratA  on  oaeh  of  ti»  dAuOmnt  tkoHyi 
ike  prvmola  had  asriffned  them  to  other  persons. 

This  was  an  a^iUcaUmi  by  a  Ur.  Janes;  nho  waa 

the  holder  of  three  debentures  of  the  South  Black- 
pool Hotel  Company  for  the  sum  of  100^  each,  for 
liberty  to  prore  ^unst  the  company,  whidi  was  in 
rocess  of  liquidation,  for  the  amount  due  on  the 
ebentures.  The  offidal  liquidate  claimed  that  he 
was  entitled  to  a  set-off  nnderthe  followiivcinHim- 
atances: 

By  clause  5Ba.  of  die  articles  of  association  of 
the  company  it  was  prorided  that  the  sum  of  17501 
should  be  paid  to  Mr.  Carter,  the  promoter  of  the 
company,  by  way  of  reimbursement  and  remunera- 
tion to  ikim  for  all  coats  and  expenses,  as  wdl  pre- 
liminary as  otherwise^  including  the  cost  of  adrer- 
tidng,  printing,  brokers' charges,  and  all  othsr  costs, 
charfes,  and  ezpensea  of  whaterer  nature  or  ktod 
aoerer  Cezcept  Uw  costs  and  charges)  incutnd  in 
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and  about  the  promotion  uid  formatiou  of  the  oom- 
pany,  he  (Mr.  Carter)  "indemnifying  the  diiectors 
from  all  costs,  damages,  and  ezpenses  (except  u 
afores^d)  down  to  the  allotment  of  Itie  shares.* 

The  promoter  accepted  in  payment  of  tiiis  son 
serenteen  debentures  of  the  company  of  each 
and  50L  in  cash.  Three  of  these  debentures 
assigned  to  Hr.  James  after  tike  eomptliy  had  bean 
ordered  to  be  wound-up. 

The  promoter  had  not  paid  all  the  coats  covered 
by  his  indemnity ;  Taiious  sums,  amounting  to  about 
208£,  having  been  left  unpaid,  had  been  prond 
against  the  companr  in  the  winding-up ;  and  tlie 
question  was,  wnether  the  olBdal  Uquidator  was 
entitled  to  set-off  this  sum  against  the  ^oof  of  tha 
holders  of  tiie  detientnres. 

Jessel,  Q.  C.  and  GanSner,  for  Mr.  James,  argued 
tiiMX  a  right  to  damages  for  breodi  of  an  agrerawnt 
to  indemnify  could  not  be  set-off  against  a  dAt 
either  at  law  or  in  equity.  Horeorer,  it  was  not  the 
company,  but  the  directtM,  who  were  to  be  in- 
donnifled.   They  cited 

Re  Blakely  Ordnanee  Oompany ;  Sn  ports  JVitar 
Zealand  Basiking  Corporation,  18  L.  T.  Bep. 
N.  S.  132;  L.Bep.  3  CE.  App.  15i; 
Re  Natal  Investment  Company ;  Claim  of  tha 
Financial  Corporation,  18  L.  T.  Bep.  N.  3. 171 ; 
L.  Bep.3Cb.App.355; 
Be  General  Estates  Company  i  Ex  parte  City  Boni, 
18L.T.Bep.K.S.8H;  L  Bep.  3  Ch.  App.  738. 

North,  for  the  ofBdal  liquidator,  was  not  edkd 
upon. 

Lord  BOMiLLT.— This  is  a  perfectly  clear  cas^ 
and  cases  of  this  kind  are  not  to  be  determined  on 
technicalities,  but  on  [Binciples  of  common  sense. 
A  man  is  to  recrtve  ITOCMl,  in^moifying  the  osm- 
pany  against  certain  ooots  toA  expenses.  Instead 
of  cash,  he  accepts  serenteen  debentures  in  payment 
of  the  amount.  Then  it  turns  out  that,  instead  of 
paying  the  costs  in  full  he  lias  left  208JL  unpaid,  and 
that  is  proved  against  the  company.  lamoi  opinion 
that,  upon  the  ^nciide  of  Be  Natal  Investment  Com- 
pony  {sup.'),  deddcd  by  Lord  Cairns,  the  oompaqy 
are  entitled  to  set-off  against  him  snd  liis  assignsss 
the  amount  (tf  tlw  debt  prored  against  the  company. 
The  amount  of  the  debt  muat  be  set  off  pro  rata  on 
each  of  the  seventeen  debentures ;  as  tiie  debeDtnres 
ate  all  for  the  same  amount,  one-serenteoith  of 
Uie  amount  of  the  debt  must  be  setnofi  against 
each  debenture.  The  order  will  be,  that  proof  be 
allowed  of  the  debentnies,  deducting  from  sadi 
deoentnretme-SBTenteenth  of  the  amoant  pcorable 
under  Carter's  gnanntee. 

Sdicitors  for  Mr.  James,  Le  Blanc  and  Torr. 

Solioiton  for  the  official  Uquidator,  WeetaBmi 
Bebtne. 


V.  0.  JAMES'S  OOU&X 

SspOltadl)TW.H.BBinnT.sad  E.  T.Booia^Bava, 
BvUftoMt-Lmr. 

Ihartday,  Jui^  99. 
FuMU)  V.  The  Hosth-Eastbbe  Bailwat 

COHFAKT. 

j£^wq)ic  performance — Jurisdiction — Covenant — "first- 
dam  station." 

A  **Jirwt-<iaae  •teiftoN  "  nsoM  a  aiatkm  at  sMA  a0 
<rnnis0lAsr  than  expresst  mailt  w  y  waf  fraBvan 
in  As  haUt  ofatofgting. 

Where,  therefore,  a  railwcof  eosq>any  had  taken  land 
with  reflect  to  tiAich  there  was  a  covenant  easttng 
"that  the  land  ekaoM  Jar  ever  therfofter  be  used  as  a 
goods  dipett  and  a$  aJ^i^imj^thfyiOiirJ'gt&P 


Be  South  Blackpool  Hotel  CtairAirT;  James's  Case. 
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aad  utlisg  dom  paa$tiuera  traodUng  dhag  tie  eom- 
fianj^s  Um  of  railway  and  the  coaipmy  had  atdg 
aUowtd  third- dais  or  awre^  local  traint  to  adatr- 
tited  to  Uop  at  tJu  atatiou  buiU  oa  lAe  Imd,  md  liars 
HO*  Ko  goods  dq>6t  proeidtd: 

Held,  that  the  compamf  wa$6oundbg  the  eovaumti  and 
am  iifjimetim  granted  to  restrain  than/rom  alhtoing 
tkt  vnkmay/aat  traia$  to  pau  the  statiea. 

This  WM  a  bill  filed  hy  the  plaiatlff,  tbe  former 
owner  of  a  piece  of  land  which  nad  been  purchased 
by  the  Korth-Eaatern  Bulway  Company  in  the 
year  1838,  which  was  sabject  to  a  corenant  in  the 
pnrohase-deed  that  the  "land  should  be  for  erer 
thereafter  used  as  a  goods  depot,  and  as  a  first- 
claH  station  for  taking  up  ani!  setting  down  pas- 
•engers  trarelling  along  the  company's  line  of  rail- 
way," to  hare  it  declared  that  tbe  railway  com- 
pany had  committed  a  breach  of  tiiie  coTonant, 
allying  that  they  had  not  performed  it,  inasmuch 
a*  none  but  third-class  or  merely  local  trains 
were  admtiaed  to  stop  at  the  stattoD  built  anon 
this  land,  and  that  no  lufflcient  accQmrnodaucm 
had  been  prorided  for  horses  or  cairiuM  convcTed 
along  the  line,  and  that  the  company  had  not  pro- 
Tided  any  depot  for  goods. 

The  bill  prayed  in  addition  to  a  declaration  of  the 
breach  of  the  coTenant,  that  an  Injunction  might 
iaene  ta  resttain  the  use  of  the  land  in  any  other 
manner  than  as  a  fint<«IaM  statitm  for  taking  up 
and  Mtting  down  passengers^  and  as  a  depot  for 
goods. 

The  main  question  in  the  cause  turned  upon  what 
was  to  be  c(Histdered  at  aflnt-elaii  rtatink 

Amphbtt,  Q.  C.  and  Jtmu-BaUman,  for  tiie 
ptaintiff. 

£  JE.  Kta,  Q.C  and  G.  WiOiamaiM,  for  the 
dsCendantB,  the  itihray  oompany,  contendtd  that 
the  oourt  had  not  jozisdiction  to  decree  specific 
performance  of  such  a  corenant  as  tbe  present. 
There  was  no  negative  term,  express  or  implied,  on 
which  an  injunction  could  bs  granted.  That  plain- 
tiff must  be  left  to  hii  remedy  at  common  law,  if 
any  snch  he  had.  That  tbe  term  '*fint- class 
rtation"  was  whcdly  amMgnods  and  indeflrite^ 
niat  the  condition  of  railway  traTdling  had  nmdi 
altered  since  1S38,  when  the  purdiase  of  the  land 
was  made,  and  that  there  was  no  necesutyfor  the 
•towage  of  fast  trains  at  this  station.  That  the 
plaintiff  had  had  reasonable  accommodation  at 
tills  station  whicb  had  been  prorided  by  the 
company.  Hiat  U  vas  nnroosonablo  and  inequit- 
able to  eniect  the  conrt  to  allow  the  whole  system 
■0  loDg  adopted  b|y  the  ooDpaay  to  be  disarranged 
by  compelling  them  to  cause  vnrj  tndn  to  stop  at 
a  imall  village  station  which  the  imsent  was. 

F.  0.  Hagtua  for  other  interested  partlee. 

Tlie  yicB-CBAHCSLixnt  said  it  was  quite  clear 
that  tiiere  had  been  a  breach  of  tins  corenant  by 
tbe  defendants,  the  railway  oompaay,  and  which 
had  been  ezpruajy  stipulated  Ite  by  ^  plaintiff's 
predwe— or  in  titu  to  tiw  land  In  question,  whidi 
was  in  existence  at  the  time  of  tiie  land  being  pnr- 
diased  by  the  company  in  1888.  He  should  hold 
that  a  "first-class  station"  had  a  definite  meaning, 
which  was  a  station  at  which  all  trains,  other  than 
exptess,  nadl,  or  special  trainis  were  in  tiie  habit  of 
stopi^ng.  Tbe  company  lud  nxA  only  not  allowed 
fMt  tndm  to  rtop  at  tbu  station,  bat  had  gradoally 
withdrawn  the  accommodation  fomwriy  ^orlded 
by  tbeffl,and  therefore  they  bad  clearly  committed  a 
breadi  of  the  corenant.  The  case  was  one  in  which 
substantial  relief  could  be  giren,  without  impoting 
mj  unoecessaiy  or  unreasonaUe  burden  on  tiie 
compuiy.  The  temu  of  the  wder  he  ihonid  nuke 


would  be  a  declaration  that  the  defendants,  the 
railway  company,  had  committed  a  breach  of  the 
corenant ;  with  a  reference  to^chambers  to  inquire 
what  rooms  and  conreniences  ou|^t  to  be  supplied 
by  them  for  the  accommodation  of  a  flnt-das* 
fltetion,  with  a  direction  that  the  company  should 
provide  the  same.  And  an  injunction  to  restndii 
the  ounpany  from  allowing  any  of  its  ordinary 
fast  trains,  other  than  express,  miul,  or  spedu 
to  pass  the  station  without  stopping  for  the  pur- 
pose of  setting  down  and  taking  up  passengers  : 
with  liberty  to  apply  to  the  court  for  a  relaxation 
of  this  order,  should  it  be  made  to  appear  that  suffi- 
cient accommodation  was  prorided  without  stoppings 
all  the  ordinary  or  fast  trains. 

Solicitors,  T«»mat,  Neasttad^  and  Cts  Leeds  f 
RidMrdKn,  Outei,  and  Cb,  Twk. 


WtdKud^  Jufy  28. 

Bloubt  v.  Whkblb. 

W^—Cautmetion—''  BHrvma^." 

A  testator  bg  his  will  gave  and  bequeathed  three  Uaades 
of  SOOOL  each  to  hu  three  brvtkers,  in  the  waras  fol- 
fowing :  "  /  Uaoe  and  bequeath  to  mg  brother  Jas. 
8000/.,  intrust  to  his  sundvii^  child  or  ehilAm,  to  sty 
brother  Robert  3O00L  in  tnut  to  Us  mmiviagciila 
or^ildrm;  faiUngissue,  2  kave  the  said  BOOOL  to  n^ 
brother  Widtam  W-,  in  trust  to  his  smruiving  cAibi  or 
duldrtn ;  failing  ttuA  iaruM,  I  leao9  the  said  SOOOil  to 
mr  bn^her  Daniel  0.  in  trust  to  his  turvhuw 
^ild  or  ddldren ;  JaiUng  issue,  I  leave  the  said  8000k 
to  the  children  ofmg  brother  Jas.  W" 

Smilar  legacies  qf  SOXXiL  each  were  given  to  the  brothers 
Bobert  and  Daniel,  laith  the  same  phraseologg  as  U> 
"faiUng  of  issue,  ^ ;" 

Bdd,  that  the  word  "  surviving'  in  the  bequest  meant 
surviving  at  the  deaths  of  the  remctive  fathers,  and 
thai  thebrothers  of  testator  toot  life  inieresU  in  these 
legacies. 

77le  testator  also  devimd  a  freehold  estate  (tnbci  kt 
dadared  skoM  be  eonsidered  as  personal^)  to  Air 
aeaOora  Old  trustees,  upon  trutt^*for  Aeaeeandsmr' 
vtving  son  ^  mg  bmher  Jas.  W.,  an  hit  errimiig  at 
the  age  of  twenty-Jioe  years,  the  annual  rental,  in  th* 
meanwhile  (t^ier  aUjust  and  neeessarg  expeaiet  for 
the  ben^  and  maintenance  of  the  estate  Amr^ 
deducted),  to  be  amuu^^  iUmdtd  between  nw  aurvimn^ 
brothers.  2n  faiure  y  we*  sseawrfsarBMwy  ssay 
Jas  W.,  Ikavethe  mod  estate  to  sy  firoCAsr  iXsatsT 
W.,  and  his  heirs  siaft.  Failing  auch  hetra  moft,  T 
leave  and  bfoueoA  the  said  eataU  to  ffcs  heiraeftha 
W.fimdls.'^ 

Daniddiedin  the  lifetime  qf  testator. 

E.  J.  W.  waa  the  aeeomi  aoH  qf  Jas.  W. 

Held,  thatE.J,  W.  was  entitled  in  fee  aimpk  abaoiste 
to  the  eatata-ai^aet  to  a  tent  from  the  t&ath 
teatater  warn  audi  den/ at  E.  J.  IT.  Aaedd  aUmn,  mr 
but  for  death  would  attain^  hit  age  qf  twentg-Jve, 
which  term  was  vested  in  Ae  testator's  ctrss  ftraMsr^. 
OS  tenants  in  common. 

This  was  a  bill  filed  Vy  •  tarrirlag  executor  and 
trustee  against  the  sereral  parties  taking  intereat* 
or  presumable  interests  under  the  will  for  the- 
purpose  of  hariog  a  conetruotion  put  upon  portiona 
of  the  will  of  Bdmand  Joseph  WbeUe. 

Edmund  Joseph  WheUe,  by  his  will  dated  27tii 
April  1861,  after  declaring  that  his  estote  at  Eip- 
penseombe  should  be  deemed  and  taken  as  personal 
estate,  devised  all  such  estate  to  his  executors  and 
trustees,  Daniel  O'Connell  Whebl^  and  Gilbert 
Bobot  Blount,  vpou  trust  as  follows: 
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WheUe  on  Us  arriving  at  Uie  u«  of  twratT-fira  jtmxa,  Um  -i 
muul  rental  in  the  nfluwhila  (After  »11  Jut  and  nooenaiy 
•SEvemMa  for  the  benefit  and  maiutenaaoe  of  the  estate 
bemg  deducted)  to  be  aannalljr  divided  iMtween  mj  wiiz- 
▼iTing  brothers.  In  failnre  of  snch  second  sorriTinc  son  of 
James  Wbeble,  I  Imts  Um  ssid  estate  of  HippeBaombe  to 
mj  brother  Daniel  O'Consell  Wheble,  and  AM  bain  inal*. 
Failing  such  heira  mala,  I  lesTe  and  beqiuRtli  Uls  aald 
•state  to  tbs  heirs  of  the  Wheble  famllr. 

The  testator  also  gave  to  the  right  BeT.  Dr. 
Thomas  Orant^  of  St.  Oeoige'i,  Soatbvark,  "or 
other  the  pertoo  who  at  the  time  of  my  death  shall 
he  offluatiog  Botuui  Catholic  Bishop  of  Southwarlc, 
1000/.  free  of  legacj  duty — the  eotire  interest 
thereof  to  be  aDoually  applied  to  the  maintenance 
and  support  of  the  officiating  chaplain  of  the  Roman 
Catholic  church  of  St.  James*,  Reading,  in  the 
coaDt7  ol  Berks,"  and  then  proceeded : 

X  l«tTe  and  bevuath  to  our  brother  Jamea  TheUe,  aOOOt. 
ia  trust  to  hla  sorrlTliiir  cimU  or  children  i  to  1117  brother 
Bobart  Wheble,  SOOOL  m  tnurt  to  his  siurlTlng  oUld  or 
ehOdrsii  iJUIhiv  iMoe,  X  leave  the  said  aOuOL  to  mj  broths 
WilUan  Wheble,  In  tniat  to  Us  sarrlTing  child  <x  diildren  1 
blling  snch  isane,  I  UsTS  the  s^  aoOH.  to  mr  broUter  Daniel 
O'ConttrilWheble,  in  tniat  to  his  sorrlTinc  child  or  dilldrea  I 
failing  iaane,  X  leaTe  the  said  SOOOL  to  Oo  children  of  mj 
brother  James  WhaUe.  To  mj  brother  WilUam  Wheble, 
80001.  in  tmst  to  his  child  or  filAdrca;  &i|Ing  isne,  I  leave 
the  said  SOOOI.  to  my  brother  Duiel  O'Gonndl  Whriite  in 
trast  to  hia  diild  or  ddUran  j  fUUns  iana,  to  njr  brother 
Bobert  Wheble,  itttzast  to  his  samVIu  dmd  or  children ; 
fUling  *noh  Issnsh  to  ttte  snrvivlDfr  ehUoren  of  m  brother 
JameaWheUe.  To  niy  brothw  Daniel  O'Connell  WheUe. 
aoOOl.  in  tmst  to  Ua  sorviTinit  child  or  children  1  biUag 
■noh  isane,  to  mj  brotbar  William  Whebl^  In  trust 
to  his  snrrivlTtu  child  or  (Mdren ;  fsUlos  aoch  Issue 
to  my  tooUwr  Bobart  Wheble  in  tmst  to  nil  anrri<ring 
dhOd  or  cUldm:  failins  such  laan^  to  mj  brother 
James  WbaUe  and  his  children. 

Daniel  O'ConneU  Wheble  died  in  the  teitator'i 
lifetime  vitboat  having  bad  a  child. 

The  testator's  brother  James  Jowph  Wlieble  (bis 
h^-at-law),  Robert  Wheble,  and  William  Francis 
WheUe^  and  Maria  Jane  Wheble,  and  lAusy 
Catherine,  wife  of  Michael  Henry  Bloont,  were 
hia  next  of  kin. 

When  the  bill  was  filed,  the  brothers  Robert  and 
William  Wheble  bad  not  been  married.  James 
Joseph  Wheble  had  bad  seren  children,  of  whom 
Ernest  Jose^  Wheble  was  the  second  sod. 

The  eaiiM  now  oame  on  for  a  heuing; 

J.  Biiuk  Palmtr,  Q.  a  anl  &  Blotmt  for  the 
platntifTs. 

Amphlett,  Q,  C,  E.  Frv,  Q.  C,  Wiehau,  F.  H. 
Siddtil,  G.  WiilioHuont  Whiuhonu,  and  iiartineau 
tot  the  semal  parties  defendaata  and  lutWMted 
under  tin  will 

The  Vicb-Chakcbllob  said  be  mast  bold  that 
Ernest  Joseph  Wheble,  the  second  son  of  the  tes- 
tator's brother  James,  was  entitled  in  fee  simple 
«bs<^Dte  to  the  Hippenscombe  Estate^  subject  to  a 
term  from  the  death  of  tiia  teatator  until  such  time 
M  the  Mid  Ernest  J.  Wheble  should  attain  <w  bat 
for  death  would  atUun,  tweaty-flve  years  of  age ; 
and  that  such  term  rested  in  the  testator's  tluee 
brothers,  Robert,  William,  and  James,  as  tenants  in 
common.  There  would  be  the  usual  reference  to 
chambers,  and  directions  to  settle  coareyaoces,  if 
neoeasaiy.  He  shotdd  also  declare  tha^  as  to  the 
gifts  til  the  aeverallqcacies  of  SOOOil  each,  the  word 
"sarriTing  "  meant  surriTing  at  the  deaths  of  the 
fathers  oS  the  sereral  children,  and  that  the  fathers 
(the  testator's  brothers)  were  respectirely  entitled 
to  life  interests  in  those  legacies.  The  several 
amounts  would  have  to  he  brought  into  court  and 
JuTested  in  the  usual  way,  and  the  interest  and 
dhrid«id«  of  8000/.  directed  to  he  paid  to  Robert 
Wheble,  of  8000JL  to  James  Whrttle,  and  6000t  to 
William  Wheble  for  life  or  until  farther  ordw.  A 
dedantion  would  also  be  made  that  the  lOOOJL  to  Dr. 
Gzut  ihoold  abate  in  tiw  KPPOrtkn  which  the  TBhw 
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of  the  impure  personalty  bore  to  the  whole  personal 
estate,  and  the  amount  of  tbe  legacy,  after  sndi 
abatement,  directed  to  be  paid  into  court  to  a  a^ 
rate  account,  with  the  usual  directions  as  to  invest- 
ment  and  a  nferenoe  to  duunbera  as  to  the  payment 
td  tlw  income  arising  from  it. 

Decree  ooDordi'ii^ 

Solicitors :  Slauohter  and  Co. ;  Ward,  i/iffls  ini 
Co.  t  WiBkuuoOt  HiB,  and  Co. 

Fridan,  JvJy  30. 

Mabbhall  v.  Bobs. 

Trad»  miah—Ward  "pattne—D^itioa  o/. 

The  tccrd  patent"  may  be  vaed,  in  eerfata  eoaai^ 
although  the  party  unng  it  hat  not,  in  fact,  obtaimd 
a  ptUent  fer  the  manufaeitm  iff  the  article  so  souf  le 
bepatenltcL 

This  was  a  motion  in  the  terms  of  the  prayer  of 
the  pluntlfiTs  bill,  to  restrain  the  defendant,  James 
Boss,  a  shipping  agent,  from  removing  or  parting 
with  certain  paokages  of  thread,  in  wrappoa,  bear' 
ing  labds  in  Imitation  of  the  plt^ntififs  labels.  Tbe 
tbread  had  been  manufactured  in  Belgium,  and  had 
been  consigned  by  the  manufacturers,  Messrs.  Dietx 
and  Company,  to  the  defendant  Ross  in  this  country, 
for  the  purpose  of  being  shipped  by  him  to  Ant* 
tralia.  The  label  which  the  plaintiCf  had  adcipted 
contained  the  words  "Marshall  and  Co.,  Siirews- 
bmn."  "Fatent  Thread." 

Tba  labels  of  tbe  dtfendanta  were  worded  **Msr- 
chal ;  Schrewsbniy."  "  Patent  Thread."  It  ap- 
peared that  the  thread  manufactured  by  the  plain* 
tiff  was  not,  in  fact,  patented;  but  it  was  alleged 
and  proved  that  the  word  "patent"  was  so  used  to 
deai^te  a  certain  elasa  of  thread  well  known  io 
the  toade;  that  that  tenn  had  for  many  years  part 
been  vied  by  nunufaoturen  to  distingniih  it  from 
thread  of  a  general  cltsa. 

£.  E.  Kan,  Q-  <uu]  A.  G.  Mca-lea,  in  support  <jS 
the  motion,  contended  that  it  was  an  evident  in- 
fringement of  the  plaintiff's  trade  mark,  which  the 
word  ** patent"  implied;  was  deceptive  in  its  chir 
racter,  and  caused  mjuiy  to  the  pmniifff. 

Daeejf,  contra,  urged  tliat  the  defendant  was  in 
the  present  case  only  a  timide  consignee^  and  could 
not  be  presumed  to  know  anything  of  the  labd  in 
question  as  an  imitation  of  tbe  plaintiffs'  labeL 
The  plaintiffs,  in  fact,  had  no  right  to  make  use  of 
the  word  "  patent"  in  reference  to  the  character  of 
their  thread,  when  no  patent  had  ever  been  granted 
in  respect  of  it,  and  they  therefore  could  not  hare 
tbe  relief  by  injunction  as  prayed. 

The  ViCB-CBAircuLLOK  said,  that  the  word 
"patent"  might  be  used  in  such  a  way  as  not  to 
deceive  anyone,  or  cause  a  belief  that  the  goods 
so  called  were  protected  by  a  patent.  He  instanced 
the  case  of  "patent  leather  boots."  In  the  present 
case  the  twm  "patent  thread"  bad  bera  soloV 
used  in  this  particular  trade,  that  it  might  be  ssid 
to  have  become  a  word  of  "art."  He  did  not  con- 
sider that  there  had  been  any  such  misrepresenta- 
tion by  tbe  plaintiffs  in  using  tbe  ter^i  to  prereot 
tfaon  from  having  it  protected  by  the  injunction 
ptayfid  for.  There  most  therefore  be  an  order  for 
the  injunction  as  ^ayed. 

Order  aecontiKgl/. 
Bdidtorst  Pafarsaa  and  CSb^;  Bettd^. 
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00T7BT  OF  E3EOHEQT7BB. 
Bigortaa  br  H.  LzuH  and  ■.  Lumut,  Xmpv..  BaRWan- 

Thursday,  June  10. 

Hast  o.  The  Lakcashirb  akd  Yokkbhus 
Bailwat  CoKFAaT. 

Jtailwag  eompany — ^ccit/enf  coUistm — Driver  of 
engine  seiz^  tcith  a  Jit — Pointman  turning  engine  on 
to  frroncA  line  to  avoid  eoUuim  with  express  train  on 
tnain  line — Coliitton  on  brandi  line — Alteration  of 
tiding  pointe  tubseguentlif  to  aecideHi— Evidence  of 
n^ligmce— Number  of  men  on  ai^uw — LtabiUtif  of 
radwag  comptuty — Subae^Uient  altontion  of  roue  no 
emdence  of  previous  negltgence. 

At  tie  Miha  Platting  station  on  tA«  defendant^  main 
line  of^  railufaif,  a  Jew  miks  Jron  Manchester,  there 
wre  sidings  l&zding  from  the  main  Una  raib  to 
toa&ng  and  engine  sheds,  the  points  of  which  sidings 
were  alwags  open  on  to  the  main  line.  On  the  dag  in 
guestionj  an  engine  had,  in  accordance  with  the  luml 
practice,  been  taken  bg  the  servant  nf  the  company 
i^ipointed  for  that  purpose  to  the  coaling  shed  and 
wen  eoalea,  and  was  retwming  dotolg  therefrom  on  its 
wag  to  die  engine  shed.  In  the  ordinary  course  of 
thmps,  the  engine  would  have  gone  ahng  the  siding 
unttt  it  had  passed  the  points  of  the  siding  leading  to 
the  ingine  shed,  when  it  would  nave  been  reverted  and 
bached  ever  them  into  that  shed;  but  at  the  moment 
that  the  man  in  charge  of  the  engine  Aould  have 
reterted  its  action,  he  fell  down  in  a  fit  on  the  foot- 
board of  the  engine,  which  consequent  proceeded  on 
towards  the  main  line.  At  this  same  time  a  down 
express  train  from  JUanduster,  and  an  up  ejqtreu 
train  Jrom  Rochdale  were  t^iproaAing  the  tiation  at 
fvR  speed,  and  the  pointsman  in  charge  of  the  poinit  at 
the  mot  teeing  the  runawag  engine,  with  the  man  lying 
on  vtefbtOT  approaxJiing,  in  order  to  prevent  itsgetting 
tm  to  the  main  line,  and  coming  into  coUilion  with 
either  of  these  express  trains,  dmbtratelg,  as  a  choice 
of  evils,  turned  the  points  so  as  to  tend  it  on  to  a 
branch  line  of  railway  from  AAlon,  which  Jormed  a 
jMiutim  at  this  station  with  the  main  lint,  at  theplat- 
fwm  of  ibAicA  braneh  Une  he  knew  that  a  train  was 
staling  for  ticteU  to  be  collected,  7%«  consegueace 
wtM,  that  the  et^ne  ran  into  the  stationary  branch 
train,  and  the  plaintiff,  a  second  class  passenger  in 
one  of  the  carriages  of  that  train,  received  bodify  in- 
juries from  the  €ollisiM,for  which  he  eued  xAe  com- 
paiigfbr  amatnM^am,  en  tAt  groaad  ofnmfi^enee, 
^rtt,  in  not  having  two  wm  on  the  ea^a*  wSk  coat- 
ing, and  running  it  from  the  coaling  to  theet^vseihedj 
and  seeondbf,  in  having  the  peinU  of  the  mtSngt  to 
arranged  that  the  engine  mutt  neeeitarihf,  in  case  of 
accident  to  the  driver,  pass  on  to  the  main  line;  omdlhe 
fact  of  an  ahertaion  having  since  this  accident  been 
MOKk  JO  lAof  a  runawmi  engine  wetdd  past  onto  a 
suppienunlarv  siding  ktufing  tptoa**  dud  atd,"  was 
Mrged  at  eviaenee  of  their  prmnout  negligence  in  this 
respects  it  bang  admitted,  on  all  hands,  that  the 
potnlsman  had  acted  with  great  presence  of  mind,  and 
for  the  best  under  thearcumslances. 

A  verdict  with  damages  was  Jbundfor  the  pbintiff,  but 
vpon  a  rule  Jor  a  new  trial  on  the  ground  that  there 
was  no  evidence  of  negligence  in  the  defewhnts  fixing 
them  with  licdtUity,  it  was 

Held,  the  Omrt  of  Exchequer  {KtOg,  C.B.,  and 
BranuoeU,  CAannell,  and  CUaiby,  BB,),  makwp  the 
nde  abtobile,  that  there  was  no  emdence  of  negligence 
in  the  drfendanU  on  which  the  verdict  could  be  sup- 
ported. First,  there  being  mOhing  dangeroitt  or 
atUnded  with  peadiar  risk  m  the  operation  ^coaling, 
the  eaginet,  and  namuff  &eat  to  and  from  Ms 


coaHng  and  engine  sheds,  and  it  being  an  t^eration 
usvaJ^  welt  performed  by  one  man,  the  not  employing 
two  men  to  perform  it  was  not  negligence  in  the  defen- 
Antt.  Secondly,  the  arrangement  of  the  sidings 
having  been  used  for  twenty  years  without  accident^ 
the  defendants  could  not  be  held  bound  to  have  foreseen 
the  accident,  or  be  held  responsible  for  it  vpon  its 
happening,  nor  was  the  subsequent  alteration  of  the 
siding^  rails  evidence  of  antecedent  negligence  on  their 
part  M  that  respect. 

Thig  TTfts  an  action  brought  by  the  plaintiff  to 
recover  from  the  defendants  damage*  in  compensa- 
tion for  bodily  injuriea  received  by  Mm  through  the 
negligence  of  the  defendants  whilst  the  plaintM 
was  travelling  as  a  passenger  upon  their  line  of 
railway  from  Ashton  to  Manchester. 

At  the  trial  before  Brett,  J.  and  a  common  jury, 
at  Lirerpool,  at  the  last  spring  assizes,  the  following 
appeared  to  be  the  facta  of  the  case : — At  the  Miles 
Platting  Station,  oa  the  defendants*  main  line  of 
railway,  a  few  miles  from  Manchester,  where  the 
accident  baf^wned,  there  ia  a  junction,  at  which  a 
branch  line  of  railway  leads  off  to  Ashton,  the 
main  line  running  on  in  a  straight  line  to  Bochdole. 
About  400  or  filXt  yards  from  the  junction,  and  oa 
the  MaodieBter  side  of  the  station,  there  is  a  aiding 
running  from  a  point  of  the  main  liiu  to  an  engine 
shed,  and  at  about  200  or  300  yards  from  the  sail 
point  there  is  also  a  branch  siding  to  a  coaling  shed. 
A  few  Tarda  from  this  same  point  there  ia  a  signal 
and  pointsman's  box,  at  which  the  pointsman  works 
the  points,  which  are  open  towaida  Bochdol^  ao 
that  an  engine  running  from  the  lidlag  on  to  tiie 
mua  line  would,  nnless  the  points  were  tamed,  go 
on  to  the  op  line  leading  from  Rochdale  to  Man- 
chester; there  are  also  points  further  on,  on  the 
main  Rochdale  line,  by  which  a  train  or  engine  coa 
be  torned  from  the  up  to  the  down  line,  and  there 
ia  communication  between  the  signal  boxes  at  the 
various  points.  The  traffic  at  the  station  ia  veiy 
great,  upwards  of  200  passeager  trains,  besides 
goods  trains,  passing  the  station  daily. 

The  plaintifi  was  travelling  in  a  second-class  car- 
riage from  Ashton  to  Manchester,  and  the  train  by 
which  he  was  travelling  was  stopping  for  the  panose 
of  the  Manchester  tickets  bring  collected  at  tM  Aulea 
Flattiag  platform  of  the  branch  line  from  Ashton 
before-mentioned,  tod  some  800  or  400  yards  from 
the  spot  where  the  points  from  the  sidlogs  opu  oa 
to  the  main  line. 

The  coaling  shed  before-mentioned  is  the  idice 
where  the  eoginea  are  supplied  wiUi  coal,  and  oa 
the  20th  Oct  aa  engine  which  had  joat  come  off  » 
joumer  had,  in  accordance  with  the  nsnol  practice 
in  lucn  cases,  been  given  in  charge  by  its  driver 
and  stoker  to  a  servant  of  the  company,  whose 
business  it  was  to  see  to  the  coaling  of  the  engines. 
It  had  been  coaled  by  him  at  the  coaling  she^  and 
was  slowly  retumiog  therefrom,  and  in  the  course 
of  being  token  hy  hun  from  the  oooliag  died  aiding 
to  the  otbw  siding  leading  to  the  ei^ne  shed.  In  the 
ordinary  course  of  things,  the  engine  after  coming 
from  the  coaling  shed  would  have  gone  abng  the 
siding,  until  it  had  passed  the  points  of  the 
siding  leading  to  the  engine  shed,  when  it  would 
have  been  reversed  and  backed  over  them  into  that 
shed,  but  just  at  tiie  moment  when  the  man  la 
churge  of  tiw  engine  should  have  reversed  ita 
action,  he  was  seized  with  a  fit  and  fell  across  the 
footboard  of  the  engine  in  a  stote  of  insensibility. 
The  consequence  was,  that  the  engine,  instead  of 
being  backed  into  the  engine  shed,  proceeded  on- 
wards upon  the  siding  towards  the  points  opening  on 
to  the  main  line  at  we  moment  that  a  down  ezpnaa 
train  ftomMaiidiester,and  an  upexpreaa  train  icom 
Rochdale  were  aiqiroachtng  th»  station  at  full  speed 
on  the  up  and  dop^,(^;;ii^go^^junctun^ 
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the  pdntaman  in  charge  trf  the  Bignal  box  and 
poIotB  at  the  part  of  we  line,  seeing  the  engine, 
with  the  man  lying  acrosa  the  footboard,  approach- 
ing the  main  line  of  raili,  and  haring  bat  an  iDBtaot 
in  irhich  to  decide  what  to  do,  came  to  the  con- 
4ditrion  that  the  least  hazardona  and  dangeroaa 
course  to  purrae,  iras  to  tnm  the  pofnti  of  tiie  main 
line,  so  as  to  send  the  enj^e  on  to  the  Ash  ton 
branch  line,  knowing  that  if  any  train  might  happen 
to  be  there  it  would  be  either  slackening  its  speed,  or 
at  a  stand  still,  whereas  if  he  had  let  it  go  upon  either 
of  the  main  lines  of  rail  it  would  infallibly  have  come 
into  collision  with  one  or  the  other  of  the  before- 
mentiraied  express  trains  traTelUng  at  top  speed, 
when  tbe  conseqaences  would  in  all  probability 
bare  been  hr  more  disastrous.  Under  these  circum- 
•tanoe^  therefore,  the  pointsman  deliberately  turned 
the  runaway  engine  on  to  the  Ashton  branch.  The 
result  of  his  so  doing  was,  that  the  engine  ran  on 
until  it  reached  the  spot  where  tbe  train  in  which 
the  plaintiff  was  sitting  was  standing  as  before- 
mottioned,  and,  coming  into  collision  with  it, 
oansed  the  injuries  to  tbe  plaintiff  of  whidi  he  com- 
{iained  in  his  declaration. 

It  appeared  too  that,  since  the  accident,  the  de- 
fendants had  altered  the  siding  in  question,  so  that 
on  leaving  the  coaling  shed  the  engines  now  run, 
not  on  the  same  line,  but  on  a  supplementary  siding, 
leading  to  a  '<  dead  end,"  where  a  runaway  engine 
would  be  brought  to  a  standstill. 

The  learned  judge  told  the  juiy  that  the  liability 
of  the  defendants  depended  on  the  negligence  of 
their  serrants  being  proved,  and  that  it  was  negli- 
gence to  do  that  which,  under  the  circumstances, 
was  dangerous,  or  to  ondt  to  do  what  ought  to  be 
done,  but  it  was  not  negl^nce  simply  to  omit  to  do 
the  bMt  under  the  drcnmstances.  The  question  was 
for  the  jtiry;  was  there  any  negligence  in  the 
pointsman,  or  was  there  negligence  in  the  defen- 
dants haring  only  one  man  to  coal  the  engine  F  The 
man  had  done  it  for  years,  and,  but  for  his  unfore- 
seen and  unexpected  illness  it  wotUd  have  been 
aafely  done  on  this  occasion.  The  company  did 
not  know,  nor  was  it  proved,  that  he  was  liable  to 
fits.  Then  as  to  the  siding,  no  doubt  it  had  heea 
altered  since  the  accident,  bnt  it  was  not  negligent 
in  them  not  to  guard  Iteforehand  against  an  accident 
wliich  could  not  reasonably  have  been  foreseen. 

The  jury  fonnd  a  verdict  for  the  plaintiff  for  110?. 
damages,and  a  mle  was  afterwards  moved  for  and  ob- 
tained by  Manitlj/,  Q.  C,  on  the  part  of  the  defen- 
dants, for  a  new  tnal,  on  the  ground  that  ^ere  was  no 
evidence  of  negligence  in  the  defendants  to  go  to  the 
jmy,  upon  which  liability  could  be  fixed  on  them, 
and  also  that  the  verdict  was  against  tiie  wei^t  of 
the  evidence,  and  now 

.Hotter, Q.C.and  jlfcC<mne/i^forthep1dntiff,  showed 
cause  gainst  it,  and  contended  tnat  the  verdict 
of  the  jury  establishing  negligence  in  the  defen- 
dants was  well  warranted  by  the  facta  and  evidence 
of  the  case.  We  do  not  complain  of  the  act  done  by 
the  pointsman,  for  probably  he  did  the  best  thing 
which  under  the  circumstances  of  the  moment  he 
could  do,  for  had  the  engine  been  allowed  to  proceed 
as  it  was  going  it  would  have  gone  on  to  the  main 
Bochdale  line  and  came  into  collision  with  the 

'  Yorkshire  express,  and  had  be  turned  it  on  to  the 
other  main  tine  of  rail  a  like  result  would  have 
followed  with  the  Manchester  express.  The  jury, 
however,  considered  there  was  negligence  in  the 
company,  and  the  plaintiff  says  the  negligence  con- 
sisted in  this ;  first,  that  there  should  have  been  two 
men  employed  on  the  engine  at  the  coaling  process. 
A  man  engaged  in  such  a  job  is  very  liable  to  become 
affected  by  tiie  snlpharons  vapour  arising  from  tbe 

 bttraing  c(ml.   By  one  of  their  printed  regulations 

■vem  to  povide  against  the  very  event  of  tbe 
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sudden  illness  of  a  driver  of  an  engine,  by  always 
having  two  men  attached  to  the  engine  on  a  jour^ 
ney,  and  it  cannot  be  contended  that,  if  two  men 
are  necessary  on  an  engine  when  running  on  the 
midn  line,  Uiey  are  not  equally  bo  -whan  travelling  op 
and  down  a  nding,  where  if  the  engine  runs  away 
It  must  get  upon  tbe  main  line.  [Bramwsll,  B.— 
Ton  might  almost  as  reasonably  argne  that  there 
ought  to  be  three  men  on  the  engine  in  case  two 
should  fall  ill  at  tlie  tame  moment.]  Hie  second 
point  of  negligence  was  in  the  arrangement  of  tbe 
siding  rails,  the  points  of  which  before  the  accident 
stood  always  open  on  to  the  mun  liue,but  which  have 
been  altered  rince  by  adding  a  small,  supplementary 
siding,  so  that  an  engine  now  running  away  from 
the  coaling  shed  would  not  get  upon  the  main  line 
as  it  would  previously  have  done,  but  would  ran  on 
until  brought  up  at  a  *'  dead  end."  This  obviously 
shows  what  the  defendants  should  have  done  before ; 
the  precaution  is  an  obvious  on^  and  the  defendants 
as  public  carriers  were  bound  to  use  and  adopt 
every  possible  reasonable  precaution  against  aoct- 
den^  and  especially  at  so  dangerous  and  much  fre- 
quented a  part  of  their  line.  [Brucwbll,  B.— 
It  is  a  mistaxe  to  say  that  because  the  company  are 
wiser  now  they  were  foolish  before.  Kellt,  C.  B. 
—You  would  say  it  was  the  duty  of  the  ndlway 
company  to  antidpate  every  possible  form  of  aecf« 
dent.]  TSo  doubt  Brett,  J.  took  a  strong  view  at  tlie 
trial  against  the  i^ntiff,  but  we  contend  that  it 
was  more,  indeed  mat  it  was  peculiarly,  a  queatacm 
for  them,  and  that  the  verdict  was  tif^t.  They 
cited  Christie  v.  Grims  (2  Campb.  79)  and  the  6b- 
servations  of  Sir  J.  Mansfield,  C.  J. 

Maniaty,  Q.  C.  and  EdtaaniB,  for  the  defendants, 
omtra,  were  not  called  on  to  support  their  rule. 

KBI.I.T,  C.  B. — I  am  of  opinion  that  the  defen- 
dants' rule  in  this  case  must  be  made  absolute.  Tbe 
jur^,  no  doubt^  have  found  that  the  accident  to  the 
plaintiff  was  caused  by  negligence  on  the  part  of  the 
railway  company,  but  I  think  that  there  was  no 
negligence  at  all,  and  I  must  confess  that  I  see  no 
evidence  of  any.  It  has  been  contended  on  the  part 
of  the  plaintiff  that  there  ought  always  to  be  two 
men  on  the  engine,  not  only,  as  is  the  case'  when  it 
is  b«ng  used  to  pull  or  propel  a  train  of  carriages 
on  tbe  main  line,  but  on  every  occasion  whenevei 
an  engine  is  moved  about  on  a  line  of  rails,  whedier 
by  itself  or  attached  to  carriages,  so  Aat  if  one  ^ 
the  men  should  happen  to  drop  down  dead,  the 
other  may  be  at  liand  at  once  to  take  his  plaoev 
and  thus  the  probability  of  such  an  accident  as  the 
present  happening  may  be  avoided.  But,  if  it  be  tiiat 
that  u  a  necessary  regulation  in  the  present  case,  I 
see  no  reason  why  it  should  not  be  a  neceasuy  one 
in  eveiy  ImapnMle  ease  where  a  man  la  employed 
in  any  duty  whatever  about  a  railway.  But  we 
must  use  onr  common  sense  in  the  matter.  Kov, 
in  the  present  instance  there  was  notbing  dangerous 
or  attended  with  any  peculiar  risk  in  tbe  du^  upon 
which  the  man  was  occupied,  alUiongh  the  learoed 
counsel  for  tbe  plaintiff  asaumed,  as  a  matter  of 
course  that  it  was  an  occntuuion  v«y  liaUe  to  pro- 
duce a  fit  of  some  Usd.  But  surely  it  was  never 
heard  that  sickness  of  any  kind  was  ever  produced 
by  it.  If  then  this  be  an  operation  usually  con- 
ducted by  one  man,  and  without  any  ill  results 
aiising  therefrom,  it  would  sureljy  be  a  very  strong 
thing  to  say  that  the  not  employing  two  men  topet- 
form  the  operation  was  negligence  on  the  part  of  tbe 
company.  There  is,  I  think,  nothing  in  that  con- 
tention of  the  plaintiff.  But  then  it  has  been  sug- 
gested that  the  siding  leading  to  the  coaling  shed 
should  be  so  constructed  that  what  is  called  a  "  run- 
away engine"  could  not  by  possibility  get  upon  tte 
mun  line.  But  if  it  must  be  so  in  one  case  it  nuisikbe 
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10  ID  wotlur.  Ko  doubt  the  conipsDy  have  altered 
the  iDode  <tf  com  true  ting  the  udings.  But  it  is  a 
new  mode  of  couttnictton,  and  I  see  do  reason  for 
sayiog  that  these  is  not  as  much  danger  from  the 
one  vay  as  from  the  ottta.  It  is  enough  to  saj 
that  It  Is  neir.  The  old  plan  had  been  adopted  and 
■sad  }ij  the  eoHmany  for  twenty  jears,  amd  no 
aeddent  had  ever  fiefora  happened ;  and  it  appears 
to  me  that  it  would  be  most  unreasoojable  to  suppose 
that  the  companj  could  or  ought  to  bare  foreseen 
this  accident,  or  to  hold  them  rssponsible  for  it  upon 
its  h^^ening. 

Bkuiwixl,  B. — I  am  eatirely  of  the  same 
opinion,  and  am  quite  satis&ed  that  this  rule  must 
be  made  absolute.  I  agree  with  the  Lord  Chief 
Baron  and  my  brother  Brett,  and  confess  tiiat  I 
eannot  see  any  eridence  of  negligence  in  the  matter. 
Although  I  have  no  desire  to  occupy  time  uq- 
necessarily,  I  think  that  there  are  matters  of  con- 
sidersble  importance  inrcdred  in  this  particular 
case.  One  m  them  ia,  that  pet^e  do  not  fnmish 
erideDoe  ag^st  tbenudTes  timjUj  by  adopting  a 
new  plan  in  order  to  prerent  the  recannce  of  an 
accident.  I  think  that  a  pn^oaitioa  to  the  con- 
trary would  be  barharona.  It  would  be,  as  I  hare 
often  had  occasion  to  tell  juries,  to  hold  that, 
because  the  wcffld  gets  wiser  as  it  gets  older,  there- 
fore it  was  fotdish  before.  Moreorer,  I  think  that 
In  Boch  a  case  as  the  pnesent,  an  expert)  if  I  may 
so  say,  some  sdentific  medical  man,  practically 
aoqnamted  with  the  nature  of  the  duty  to  be  per- 
fonned  by  the  engine  man  here  should  hare  been 
called  to  inform  the  minds  of  the  ooort  and  the  jui^ 
as  to  the  duty  in  qnestion,  and  whether  or  not  it 
was  a  dangenms  one,  and  likely  to  be  prodtictiTe 
through  the  f mnaa  arising  fnm  the  burning  eoal 
al  mj  attack  in  tiie  ofttare  of  a  fit,  lad  that  it 
should  not  have  been  left  to  the  bare  stateount  of 
the  learned  counseL  Here  counsel  oa  the  one  aide 
asswt  that  it  was  a  rery  dangecoas  occopaticm,  and 
the  counsel  on  the  other  ^d«  assert  the  contrary. 
Who  ia  to  decide  between  thamP  Bat  suppoee  that 
we  were  to  hold  that  this  verdict  is  right,  and  the 
I^ncashize  and  Yorkshire  Bail  way  Company  were 
to  do,  what  I  think  tiieywoifld  not  beUameaUe  for 
iaSag,  viz.,  to  pnblidi  a  new  and  increased  tariff 
of  their  rates  of  charge,  and  to  say,  Whereas  the 
Court  of  Exchequer  hare  laid  it  down  as  law  that 
two  men  ue  neoessair  on  every  engine^  under  all 
potsUde  or  eonedTable  dronm^wicaiL  vhen  only 
one  man  waa  aoonBtomed  to  bt  em^i^red  before, 
therefore  we  have  raised  our  fives  to  snuh  ud  sooh 
prices,  to  meet  the  extra  expense  imposed  on  and 
incorrad  by  us  in  complying  with  the  decision  of 
the  court,  what,  I  wonder,  would  people  think  of 
the  Court  of  Exchequer  then?  Bat  there  is 
uotber  point  to  be  noticed  hi  this  case.  Here  it 
was  owing  to  the  Tolootary  and  delibeiate  act  of 
the  pointsman  himself  that  the  engine  went  in 
the  direction  in  wbich  it  did  go.  Mr,  Holker 
eren,  on  the  part  of  the  plaintiff,  says  ^t  he  does 
not  blame  the  mau  for  that ;  on  the  contrarv,  he 
nally  thinks  the  man  exercised  a  wise  disoretun  in 
d<dng  what  he  did,  and  that  I  think  Is  quite  true.. 
Bat,  nerertheless,  the  man  did  tit  it  was  Us  own 
Toldntary  and  wilful  act ;  and.if  the  truth  must  be 
qwkeo,  I  cannot  see  what  answer  he  would  have  had 
it  an  action  had  been  brought  against  him.  He 
might  say,  and  no  doubt  with  extreme  truth,  "  it  Is 
>  very  hard  case,  I  did  the  best  I  could,  and  my 
duty,"  and  no  doubt  it  wovld  be  a  Tery  hard  case ; 
but  the  jdaintjff  nugfat  also  truly  say,  **  I  cannot 
wlp  that,  you  ran  over  me,  and  hurt  me  Tery 
Mrioosly."  Take  the  case  of  a  man  driving  a  car- 
riage uuron(^  a  street,  and,  to  avoid  a  certain 
■wident,  ho  turns  a  little  out  of  his  course  and 
drives  ow  A.  aod  inflicts  i^en  him  leriou  injacies. 


[Nisi  Pbiub. 

surely  A.  might  say  to  him,  "Why  did  you  select 
me  as  the  object  to  be  driven  over  ?**  Then  it  i» 
said  that  people  are  responsible  for  the  acts  of  thdr 
servants.  Here  I  doubt  very  much  whether  the- 
pointsman  had  not  the  authority  of  the  company 
for  what  be  did,  for  he  waa  not  only  doing  the  besfc 
he  could  to  avcdd  an  accident,  but  the  beat  probably 
for  the  property  of  his  employers,  as  the  nsult  of  a 
collisi(Hi  OD  the  main  line  witit  the  coming  «cpres» 
train  then  jnstdn^  had  the  engine  been  permitted  to 
pursue  its  course  on  that  line,  would,  in  all  human 
probability,  have  been  attended  with  infinitely  more- 
serious  results.  I  hare  thought  it  right  to  mention 
these  prints,  for  peradventiue  the  case  may  go  far- 
ther, and  I  fhlnk  there  is  a  ptdnt  upon  it  in  the 
plaintifTs  fiivour,  thoi^h  it  has  not  been  discussed. 
But  the  present  rule  must  be  made  absolute,  on  tlie- 
gronnd  ttat  the  verdtet  is  ag^nst,  ot  lallier  nitiiottt, 
eridence. 

CuAimBLi,,  B.— I  am  of  opinion  that  thli  rnl& 
should  be  made  absolute,  on  the  ground  that  there- 
was  no  evidence  on  which  the  vwlict  can  be  sup- 
pwled.  I  think  the  pointsman  was  jostlfled  in 
turning  the  points  in  the  way  he  did,  and  that  the 
railway  company  are  not  bound  to  warrant  that  the 
men  employed  by  them  on  tbeir  engines  shall  be- 
free  tctm  atta^  of  illness.  With  imard  to  th» 
bnuich  riding  and  its  alteration  since  the  accident, 
it  is  not  because  the  defendants  have  become  wiser 
and  done  something  subsequently  to  the  accident 
that  thrir  doing  so  Is  to  be  evidence  of  any  antece- 
dent negligence  on  thrir  part  In  that  respect 

Clvasht,  B.— I  am  of  tlie  same  oplnton.  In  alt 
these  cases  we  are  bound  to  took  at  the  proximat» 
cause  of  the  accident ;  and,  if  that  is  found,  we  can- 
not in  general  go  beyond  it.  No  doubt  it  i«  a  veix 
hatd  case  for  the  plaiatiff,  sitting  quietly  and  law- 
fully as  he  was  in  his  pn^er  place  in  vaa  raUvagr 
carriage,  that  the  pohits  should  be  deUberatdy- 
turned  so  as  to  send  the  engine  down  straight  upon 
him  ;  but  so  it  is.  That  act  was  the  voluntary  act 
of  tiie  pointsman  himself,  and  was,  as  is  admitted 
on  ril  hands,  the  best  thing  that  ooold  be  dona 
under  the  drcumstances ;  and  I  have  grave  doabt* 
whether  the  company  could  be  held  responsible  tor 
an  injury  proximately  caused  by  sucn  an  act  of 
thrir  servant  done  nnder  such  circnmstances.  As 
to  the  other  question,  namely,  that  the  company 
have,  by  subsequently  altering  the  rid&ngs^  made 
aome  evidenoe  i^ost  themselves  of  previous  negli- 
gence, I  agree  with  ta^  Lord  and  my  learned 
brother  that  tiMt  is  not  10. 

Attorneys  for  the  plaintiff,  Gregory,  Soweli^  moA 
RamU,  1,  Bedford-row,  W.C.,  agents  for  Letgh  and 
£//if,  Wigan. 

Attorneys  for  tiie  defendants  Claris,  Wnodcotk^ 
and  RmUouL  Linot^'Klnn^fleldL  W.C.,  ageata 
for  r.,  A.  J.  &,  and  £1  A.  CTnow^i  Manchester, 
ud  Bury,  Lancashire. 


CAUBRIDGEi  SUUlfiBA  ASSIZES. 
80  owf  8L 

(Before  Bnxs,  J.) 

Una  V.  CABBOX.T. 

Ni^t  poaddiu— Limitation  of  pweeeditm—9  Oto.  i, 
e.e9,s.4. 

J.  C.  wot  indicted  for  night  poa/Aing  on  Me  6th  Feb. 
1868.  Be  pkatkdgmhs,  but  wubBeqaenthf  appUed  bg 
hit  counsel  for  kave  to  withdraw  the  plea,  and  totnove 
in  wrttt  o/jndspimtt  i^a  *A«  grwad  th(^thB^pro- 


£bo.  v.  Casbolt. 
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CoDMTT  OF  N'OBTOi.K  (NoBTHxas  Ditisiok)  Electioh  FmnoiT, 


ceedinfft  against  him  had  not  btea  commenced  within 
twelve  caundar  montha,  at  dineted  bg  fAe  4f&  taction 

of  9  Gta,  4,  c  69  : 

Rdd^  per  ^let,  that  the  appUeation  to  withdraw  the 
plea  mu  one  which  ought  to  be  granted,  and  that  as 
MO  warrant  and  infiirmadoii  wot  pnauetd  Anwimg 
ihttt  proeeediim  tiad  beem  emmaetd  tritidn  tudve 
mtnths,  that  tM  e^euum  watJiUaL 

Qfieere,  at  tiAat  time  during  the  trial  om^t  tuA  an 
objection  to  be  taken. 

The  priKmer,  James  Cubolt,  who,  when  taken 
into  custody,  wma  in  OelfotzopoUtaa  policy  pleaded 

Siilty  to  an  indiebnent,  under  9  Grab.  4,  cfaa^iiur 
m  with  night  poaching  on  6th  Feb.  1863.  A  bill 
bad  been  sent  np  for  an  attempt  to  murder  the 
gamekeeper,  Jamea  Tikbn}ok&  but  iraa  tiirown  out 
by  the  grand  jury,  a  true  bill  bdng  found  for  night 
poaching. 

Mills  for  the  prosecution. 

Nai/lor  for  the  defence. 

Noflor  applied  for  leare  for  the  priwner  to  with- 
draw nis  plea  of  guilty,  in  order  that  he  might  more 
an  arrest  of  jadgment  upon  the  ground  that  no  pro- 
oeediDgs  bad  been  taken  within  twelra  cal^dar 
months,  as  directed  hy  aeet.  4  of  9  Oeo.  4^  c.  69.  He 
quoted 

Reg.  T.  KUminater,  7  C.  ft  P.  228. 

JftTZt,  contra,  quoted  t.  Austin,  1C.&K,  621. 
[Btlbs,  J.— Tliat  does  not  help  you.]  The  pri- 
soner  was  apprdiended  on  the  19th  July  1669,  on 
the  original  warrant  granted  in  1868.  [Btlbs,  J. 
—Was  that  warrant  served  on  the  prisoner  within 
twelve  months  of  the  commission  of  the  original 
offenco ;}  No. 

Aoir&n-. — ^It  is  not  only  necessary  that  tiie  warrant 
sbouia  be  served,  bat  the  iaformatioa  sworn. 

Mill8.—TSo  notice  has  been  giren  of  this  applica- 
tioD,  The  prisoner  was  included  in  the  original 

information. 

Btlbs,  J.— Wbore  is  the  original  indiotnuntf 

The  Clerk  of  the  Assize. — At  London. 

Btlbs,  J. — There  ia  no  evidence  of  any  proseca- 
tion  having  been  commenced  except  the  finding  of 
the  indictment  yesterday. 

MiUt. — Unfortunately  through  the  prisoner  plead- 
ing guil^  we  bad  no  chance  of  giving  evideoce. 
Ferhapa  your  Lordship  will  reserve  thep^t  for  the 
Court  of  Crown  Cases  Beaerved  ?  [Btlbs,  J.— No.] 
If  there  was  an  adjournment  I  could  prodnce  evi- 
dence. [Btlbs,  J.— I  nther  think,  nom  drcum- 
stances  which  have  come  to  my  knowledge,  that 
this  defence  is  not  contrary  to  the  ends  of  public 
justice.  I  shall  give  the  prisoner  an  oppwtnni^ 
of  withdrawing  his  plea.]  The  point  to  be  decided 
was  whether  the  warrant  bdng  obtained  was  not  the 
commencement  of  the  proceedings. 

Btlbs,  J.— The  answer  to  that  is  that  it  is  nok 
unless  it  is  served.  The  case  of  Meg  v.  Hull, 
2  F,  &  F.  16,  is  exactly  in  point. 

iV(iy£>r.— The  warrant  contained  no  reference  to 
night  poaching  at  alt. 

iliiU.—'Ihe  shooting  at  Hkbrooke  was  part  of  the 
occuireoce. 

Btlbs,  J.— I  will  look  over  the  cases  and  hear 
further  arguments  to  morrow  morning. 

Jufy  Si. — Millt. — This  is  a  motion  in  arrest  of 
judgment. 

Aayfor.— No;  it  is  for  permission  to  withdraw  a 


J/t/Ik— It  is  in  arrest  U  judgment,  [Btlbs,  J.— 


Even  if  that  were  so,  I  should  allow  the  piisoner 
to  withdraw  his  plea  to  meet  the  real  merits  of  the 
case.  Ky  impression  is,  tliat  it  is  a  good  defence 
upon  the  genml  issue.!  mib^^WB  had  no  noUee 
of  this  motion,  and,  tnereforo^  what  the  prisoner 
pleaded  guilty,  sent  all  onr  witnesses  away,  and  it  is 
impossible  to  get  than  here.  [Btlbs,  J. — If  yon 
had  no  witnesses  yon  nught  be  prepared  to  meet  this 
case.  This  is  a  case  in  which  the  point  now  before 
us  is  docinnentary.  What  is  wanted,  ia  the  war- 
rant and  indictment] 

Naylw. — And  the  information. 

MilU. — I  can  produce  the  warrant,  but  not  the 
information,  that  ia  at  SaffronWalden.  [The  Tarrant 
was  produced.] 

Btlxs,  J.— This  is  a  warrant  for  felonious  shoot- 
ing ;  it  is  for  a  different  offence.  Iliis  ia  not  Ae 
offence  with  which  the  prisoner  is  charged. 

Mills.— The  question  was,  did  not  the  present 
charge  arise  out  of  the  offoioe  allied  in  the  wanant? 

SfLns,  J.— This  warrant  eleany  does  not  shoir 
pnweentiMi  oommenoed  at  the  ri^t  time.] 

MiSs  quoted  in  supported  of  his  view. 
Beg.  v.  Brooie,  2  C.  A  E.  402 ; 
Bsg.  T.  Avttin,  1  a  *  E.  621. 

Aiw&r  relied  on 
A^.r.iruU,2F.  AF.16: 
Bog.  T.  Pofter,  881^  J.  185,  M.  C. 

BTLsa,  J.— It  Is  no  nse  going  into  tiiie  eaae ;  the 
offence  was  committed  u  years  ago.  I  am  of 
opinion  that  this  is  a  good  defence  both  on  prin- 
ciple and  authority ;  upon  princiide,  becanae  the 
statute  says  that  the  cr^inu  proceedings  must  be 
commenced  within  a  certain  date— twelve  months. 
I  have  no  information  here  that  any  criminal  [ho- 
ceedings  for  this  offence  were  commenced  within 
twdve  months;  on  the  contrary,  aa  far  as  I  can 
jndge  from  the  wairant  wliich  has  been  produced 
It  was  for  a  different  offence.  We  may  fairly 
assume  tliat  tiie  infOTmation,  if  there  was  one,  wis 
for  the  same  offence  as  that  stated  aa  the  warrant 
The  infMmation  is  notwodoced,  theref<Nre  ve  may 
draw  any  inference^  Vrah  respect  to  ttw  time  wbm 
this  objection  waa  taken,  in  the  oases  <dted,  I  do 
not  know,  but  suppose  at  the  same  period  as  has 
been  taken  in  this  case.  That  being  so,  and  the 
prosecution  being  too  late,  I  have  in  one  sense  no 
jorisdiction  to  try  the  prisoner,  and  must  direct 
the  jury  that  there  ia  no  evidence  to  find  the  pri- 
sons guilty,  and  aa  there  ars  only  two  courses 
open  to  them,  their  dnty  irill  be  to  find  him  not 
guilty. 

The  jury  was  then  sworn,  the  prisoner  given  in 
charge^  and  he  was  foond  not  gnllty. 


iSUctfon  Vetitfons. 

Bepoct«d  br  V.  O.  Cbump,  Eaq.,  Bvirator^^Law. 

THE  COUNTY  OF  NOBFOLK  (NORTHEBN 
DIVISION). 

Wednndttgt  M<^  24, 1869. 

(Btfore  BEMKBtmr,  J.) 

CoalUion  bg  candidates — Agency —  Undue  iafluence — ^ 
landlords  in  turning  out  tenants — Bv  eng>hn/ert  w 
dismissing  servants — Threat  to  withdraw  custom^ 
Q/iesiion  of  degree — Treating— Emploifmait  of  person 
mdl^  ofeormpt  pniefiicsr-81  ^  32  Vict,  c  12oik 
44:~— dKncfcxcs^ 

Inhere  being  a  coalition  between  candidates,  the  agent  ef 
one  becmes  the  agent  of  the  other/  and  if  a  eompt 
net  it  ArOK^  AosM  fo  Ats  (MM^  both  are  la&leloheld 
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CouHTT  OP  Norfolk  (Nohthbrm  Diriiion)  Elbohoit  Pbtitiox. 


fA«tr  wal^  Buf  ptrmaal  comtption  mmt  6e  pnweij 
oMHUtcoeA  lAdi'tmfiKtffir.'  tluj>no/penoiia&/t^faiiut 
OB  OM  dbu  not  proM  if  ptmmaUg  iigmut  mi  ofA«r. 

2)gw;  or  thrtataiiit^  viokact  to  an  elector  to  induct  him 
to  vott  or  refrain  J)rotn  voting,  vitiatea  the  election, 
(U^oagh  done  by  at  agent  onla.  And  if  that  ia  done 
which  a  man  ha§  a  perfect  right  to  do,  but  with  a  viw 
to  ii^iieJKe  a  vote,  it  is  intimidation.  Ex.  gr.  if  a 
lanOnrd  threaten*  to  tttm  out,  or  does  turn  oat  a 
tenant  for  hia  vote,  that  is  inflicting  harm  or  lots 
within  the  itatute. 

An  tmphytr  who  dismisses  his  servant  on  account  of  his 
vote  is  aJao  guilty  of  undue  inftuenee. 

Whether  the  withdrawal  of  custom  from  a  tradesman,  or 
a  thrtat  to  withdraw  it^  amomts  ta  miuAu  iMjbu»ee  is 
a^iesiioH  of  degree. 

Smbb,  idbera  <A<  loss  prcpoeed  to  bt  iiMieted  in  (Ais 
wqp  womld  mrioa^  affeel  ffa  uduMs  va&e  of  the 
gaaimUi^  a  iim'MW,  it  woiddbe  we&  a  lost  as  is 
eomiemplated  by  the  statute. 

The  toss  naat  be  so  serious  that  a  judge  could  direct  a 
jury  in  a  crimimd  court  that  a  person  threatening  to 
iajuetor  in^etitig  it  wasguUiy  of  a  misdtmeanor. 

A  ^ecU  to  exercise  wdiM  isfiiUMOt  muet  he  ddHeraldy 
uttered  mtk  the  intention  to  carry  it  into  ffftet,  and 
not  in  a  moment  of  anger  ;  wkiJsl  tM  lost  to  oeiifflieted 
must  not  be  too  remote. 

A»  act  of  troating  under  secL  28  o/"  17  ^  18  Vtct. 
&  102t  dots  not  affect  the  eketion.  If  it  comet 
mdut  the  4fA  section  it  will  affect  the  e&clioit.  But 
the  candidate  wiU  bt  ra^nswls  if  he  is  in  any  way 
teoistonf  to  the  gimna  or  providing  of  refreshment 
cdrrwl^  i.  «^  wtiA  the  view  of  injtuencing  votes  at 
tbwcMii  thia  pemSng, 

7%$  queriiiM  whether  the  intention  was  to  injiuenee  votes 
waut  depend  upon  the  dreumstancea  and  the  manner  w 
which  the  refreshment  was  giv^  the  time  when  it  was 
done,  and  very  much  upon  the  nature  of  the  entertain- 
menL 

I%e  diffhrenet  between  the  giving  of  meat  and  the  giving 
oj  drink  tonndered. 

There  is  no  law  whidt  prohibits  the  giving  of  feasts  to 
dectera  after  the  dection.  The  authority  of  a  person 
requestea  to  convent,  and  so  made  am  agent,  ceases  with 
the  election  ;  and,  unless  there  is  something  to  show  con- 
timung  authority,  that  person  could  not,  by  giving  a 
ftast  ten  days  after  the  dection,  upset  that  auction. 

Ths^secL  of  31  ^  82  Vict  c.  125,  tta/t  that  if  ai^ 
eaa^dtae  i*  proved  to  have  perame^  engaged  at  a 
tautaaatr  or  agtnt^  Ae  management  of  hit  dacCfm 
any  person,  Imowag  that  such  person  within  seven 
yean  preeioua  to  inch  engagement  hat  been  found 
guU^  of  corrupt  practices,  the  ^tiott  shall  be  voidi 

SM,  that  it  a  enough  if  emit  a perwM  u  engagadwiih 
theeatf^dat^sknawlt^ 

Bdd  further,  that  At  statute  ie  not  confined  to  paid 
tgats,  but  the  person  engagedmust  be  an  agent  for  the 
management  of  at  least  part  of  the  election. 

P'  was  scheduled  Ay  Briery  Commissioners  within  seven 
gtars,  and  acted  in  a  way  which  would  have  made  him 
an  for  the  purpose  of  affecUng  the  seats  of  the 
tatmdates  by  ordinary  cornet  practices.  The  candi- 
dates, however,  both  denied  any  knowledge  that  he  was 
n  the  schedale,  or  that  he  was  octj^  at  the  chairman 

ta  certain  ward  ammittet.   Twra  was  no  evi- 
ct that  either  candidaU  had  wOf^       Us  eytt 
t»  the  engagmant  of  P.^  and  it  waa 
Biid,  that  the  engagement  did  not  affect  the  election. 

ThU  wu  a  peUtioD  i^nit  the  retorn  of  Sir 
B^^onud  Mi^or  Walpole.  There  was  a  noTel 
^egadoiL  that  Uie  reaponoeato  had  engage!  a  perBon 
wltl^  aeren  Tean  had  beoi  foaad  gnUt/  of 


cormpt  practices.  All  the  material  poiata  are 
Qoticed  ia  the  judgment. 

Connael  for  the  petitionMi,  Ballantine,  Sarjii  and 
BhfeikL 

For  the  retpondentf,  Bodwell,  Q.  C.  and  CyMaOey, 
Q.C. 

BucKBOBK,  J.— It  Is  to  be  obserred,  first,  that 
the  petiUon  is  ag^nst  both  the  sitting  members. 
Id  ordinary  cases  the  seat  of  each  member  would 
be  dependent  upon  himself  alone,  unleaa  there  was 
something  to  show  that  the  two  members  had  made 
common  cause.  As  a  general  rule,  in  eleetioa 
matters  it  Is  not  merely  what  the  candidate  himself 
does,  but  also  what  he  does  by  his  agents,  which 
avoids  the  election,  even  though  the  agent  has  gone 
much  further  than  was  Intended  by  the  candidate. 
It  is  a  general  rule  in  election  matters  that  if  the 
agent  does  a  cormpt  act,  though  quite  unintended 
upon  the  part  of  the  candidate,  it  will  vacate  the 
seat.  I  hare  not  had  much  opportunity  of  reading 
the  different  judgments  delirered  by  difiFerent 
judges ;  bat  since  I  hare  had  the  opportunity  (tf 
considering  them,  I  flndj  as  far  as  personal  obaer- 
Tation  enables  me  to  say,  that  they  nave  all  agreed 
Tery  closely  on  what  is  the  law  ou  these  different 
matters,  though  of  course  the  difficulty  is  to  apply 
the  law  to  the  facts  in  the  different  cases.  Upon 
this  particolar  matter  about  agency,  I  find  the 
Scotch  judge  (Lord  Barcaple),in  the  Greenock  case, 
lays  down  ttie  rule  in  exactly  the  same  way  as  I 
should  myself  lay  it  down,  t  cite  what  is  laid  down 
by  a  Scotch  judge,  as  showing  that  a  Scotch  lawyer 
has  come  to  exactly  the  same  conclnsloa  as  the 
English  judges  hare  come  to ;  and  I  prefer  taking 
it  in  his  words  rather  than  my  own.  He  says, 
talking  of  agency,  "  I  think  that  there  are  threa 
prindplet  ai^licable  to  three  kinds  of  matter*. 
There  11  first  of  all,  the  strictest  of  all  principles, 
that  which  la  applicable  to  a  criminal  chaive ;  and 
there  yon  are  responsible  for  nothing  at  all  except 
your  own  individual  guilt.  That  is  a  thing  consfs- 
tent  with  ordinary  common  sense.  Iliere  is,  then, 
the  principle  that  is  apidicable  to  actions  of  a  civil 
kin<^  raised  aff^t  a  party  on  the  ground  of  m 
wrong  done,  and  in  whuh  It  was  proved  that  the 
wrong  was  done  by  the  defender's  agent,  that  Is  to 
say,  a  person  employed  by  the  defender  while  he 
was  doing  the  thing  which  he  was  employed  to  do. 
But  there  comes  in  the  principle  that  he  was  em-^ 
ployed  to  do  the  particular  work,  and  that  he  was 
not  emph^ed  to  do  the  wrong.  Then  there  is  the 
third  ebsa  of  cases,  with  which  we  are  at  present 
engaged,  where,  in  these  election  pntitions,  it  being 
proved  that  a  candidate  is  having  his  election 
carried  on  by  a  committee,  or  by  certain  caavassers, 
those  canrassers  do  something  which,  if  the  candi-> 
date  is  responsible  for  it,  will  invalidate  the  election, 
and  it  Is  hdd  that  he  is  responsible  for  it  in  the 
sense  nutting  the  Talidity  of  the  election  depend 
upon  it.  I  do  not  see  how  these  election  petitione 
would  be  of  ^  least  use  otherwise,  because  I  sup- 
pose that  there  are  very  few  candidates  indeed  who 
undertake  the  practice  of  corruption  with  their  own 
hand.  I  presume  there  are  eciually  few  candi- 
dates, or  TeiT  nearly  so,  who  ever  say  to  their 
agents  tttat  they  are  to  proceed  corruptly  in  the 
matter."  That  is  the  passage  at  page  97  in  the  Blue 
Book  which  I  am  quoting  from,  in  which  Lord  Bar! 
caple  lays  down  three  classes,  and  poiata  out  where 
agency  in  an  election  petition  differs  from  agency 
in  otiier  matters.  He  does  not  aay,  and  he  has  no 
occasion  thoe  to  say,  what  constitutes  ageaoy, 
which  Is  a  difflealt  question,  and  upon  which,  where 
it  becomes  necessary  to  inquire  into  it  in  the  pro- 
sent  inqniiy,  I  will  make  any  observations  that 
occur  to  m3  OS  material.  N6w^1liaVheing<^'>e 
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have  to  aec  wu  there  any  corrupt  act  practiaed  by 
the  agent  of  the  litting  members,  either  or  both  ? 
It  happen!  that  in  thii  case  Major  Wslpole  and  Sir 
Edmnnd  I«on  hare  atood  jtnntly :  they  hare 
dioeen  to  what  we  commonly  call  coalesce:  lliey 
united  in  a  canrasB,  and  in  fact  hare  made  each  an 
agent  of  the  other,  and  they  bare  chosen  to  stand 
or  fall  together ;  conseqnently,  if  any  corrupt  act 
is  shown  to  be  done  by  an  agent  nppointed  by  one 
member,  it  will  affect  both.  Sach  are  the  con- 
sequences of  a  coalition.  A  candidate  is  not 
only  responsible  for  his  own  indiridoal  agent,  bat, 
iu<ring  made  a  coalition,  be  becomes  roeponsible 
tar  the  acts  of  the  agent  of  the  other  candidate 
with  whom  he  has  coalesced.  Major  Walpole, 
therefore,  as  far  as  those  matters  are  concerned,  is 
exactly  in  the  same  position  as  Sir  Edmnnd  Lacon. 
If  a  corrupt  act  is  thought  home  to  the  oxta,  trath 
■re  unable  to  bold  tbdr  seats.  There  is,  howcTer, 
another  point  in  the  petition  that  is  included  here 
namely,  the  new  enactment,  which  says  that  wfaer- 
erer  a  member  employs,  "  personally  engages  "  is 
the  phrase  that  is  nsed,  a  person  who  has  been 
scheduled  or  declared  guilty  of  corrupt  practices, 
then  he  has  done  that  whidi  defeats  his  seat;  the 
Act  Cwhetiier  wisely  or  unwisely  it  is  not  for  me  to 
consider)  has  pointedly  and  ma»edly  said  that  tiiat 
■ban  be  pfoved  agunat  the  member  personally  ;  by 
which  I  undcratood  it  to  mean,  prored,  as  in  that 
first  class  where  Lord  Barcaple  says,  as  in  criminal 
cases,  a  person  is  responsible  for  his  own  indiTidnal 
guilt  and  not  otherwise,  it  must  be  prored  to  that 
extent  That  being  the  case  upon  that  head  of  Uu 
inqniry,  necessarily  and  estentially  the  two 
members  stand  qmte  in  separate  poaitions;  it 
must  be  prored  against  either  of  tbem  person- 
ally. Hie  proof  personally  against  the  one  does  not 
prore  it  personally  against  the  other ;  so  that  so  far  as 
that  is  concerned}  tluir  casesare  neceasaiily separate. 
Hie  flnt  class  of  caaea  Ivonght  forward  in  the  erl- 
denca,  which  I  win  take  flra^  are  thoae  which  it  is 
said  prored  that  there  had  been  undue  infiuence 
exercised  by  agents,  for  whom  the  members  are 
responsible.  Thzt  offence  of  undue  Influence  is 
created  and  defined  by  the  statute,  the  17  &  18  Vict, 
o.  102,  of  the  Corrupt  Practices  PnereatioD  Act, 
wet.  5;  and  the  only  part  which  I  hare  to  eon^ar 
here,  is  tiie  flrat  part :  "  Erwy  person  who  shall, 
directly  or  indirectly,  by  himself  or  by  any  oOier 
person  on  his  behalf,  make  use  of,  or  threaten  to 
make  use  of,  any  force,  riolence,  or  restraint,  or 
inflict  or  threaten  the  iuflictlan  by  himself,  or  by  or 
through  any  other  person,  q£  any  injury,  damage, 
harm,  or  leas,  or  In  any  other  manner  wictise  in- 
timidation upon  or  against  any  person  in  order  to 
Induce  or  compel  such  person  to  rote,  or  refrain 
from  rotiag  " — then  come  some  other  points  which 
I  will  not  read — "  shsll  be  deemed  to  hare  com- 
mitted the  offence  of  undue  influence  and  shall  be 
guilty  of  a  misdemeanor,  and  in  Scotland  an 
offence  pnniahahle  hy  fine  or  imprisonment,  and 
lhall  also  be  liable  to  forfeit  the  Bom  of  soil"  Now, 
the  first  thing  to  consider  is,  what  is  tiie  true  mean- 
ing and  construction  of  that  Act  I  think  there  caa 
be  no  doubt  when  you  look  at  the  earlier  part  of  it, 
which  I  hare  already  read,  that  it  is  meant  and  In- 
tended to  say,  that  where  there  is  any  force,  rio* 
lenoe,  or  restrain^  or  any  threat  of  injury,  or  any 
injury,  those  are  cases  which  of  conrae  would 
ambnce  all  the  cases  where  a  wrongful  act  is 
tiiteatened ;  but  I  do  not  think  the  Act  is  at  all 
confined  to  that.  I  feel  no  doubt  at  all  where 
8  person,  In  order  to  prerent  another  from 
Toting,  or  to  force  him  to  rote,  either  beats 
him  or  threatens  injury  to  his  person,  or 
breaks  the  windows  of  his  hous^  or  threatens  injury 
to  his  bouse,  or  the  lik&  that  is  what  is  here  called 
undue  iuflucnce.  But  I  do  not  think  it  is  confined 


to  that ;  where  snch  a  thing  is  done,  aad  it  ii 
brought  home  to  the  agent,  it  aroida,  aoca*£ig  to 
my  WW,  the  election.  Just  immediately  before  I 
came  down  here,  in  the  case  of  Stafford,  I  «■ 
obliged  rery  much  against  my  will  to  pat  that  d» 
trine  in  force,  when  I  was  convinoed  that  Ifr. 
Pochin,  the  sitting  member,  had  come  down  to  > 
rery  corrupt  borough,  and  had,  by  a  sort  of  ffirce- 
tion  on  his  part,  prerented  cormption  upon  Ui 
side,  and  hindered  the  other  side  in  conseqaraa 
from  exerciting  OHTaption  to  any  great  extent,  sad 
in  fact  sared  tiie  borough  from  a  commisriiia.  Uf 
course  I  thought  it  highly  meritodou  vpoo  fhs 
part  of  Mr.  Pocdiin,  and  I  was  rery  earTy  to  kaie 
to  decide  as  I  did,  but  it  was  prored  to  my  satis- 
faction that  an  agent  of  his,  a  man  he  had  en- 
ployed,  a  paid  agent,  did  hound  on  a  mob  to  best 
and  molest  people  on  the  day  of  the  election  so  ai 
to  terrify  men  from  coming  to  rote.  I  ooold  nol; 
according  to  the  rale  of  law  which  haa  beae  liil 
down,  say  that  because  Mr.  Pochin  had  bees  a 
meritorious  man  I  would  preserre  his  seat^  and  I 
was  obliged  to  come  to  the  conclusion  that  be  U 
by  his  agente  been  guilty  of  nndne  iDfloenc^  and 
consequmitiy  I  had  to  unseat  him.  That  was  a  cue 
where  the  injury  was  a  wrongful  and  riolOTt  injny. 
But  I  think  the  section  is  not  at  all  confined  to 
that.  It  goes  on  to  say,  if  he  shall  inflict  sr 
threaten  to  inflict,  by  himself,  or  by  or  throng 
any  other  person,  any  injury,  damage,  harm, « 
loss.  In  anotiier  manner  that  is  intimidatiM. 
I  think  that  harm  or  loss  is  not  confined  to 
diese  eases;  I  think  it  would  ap^y  to  easM 
wher^  though  a  person  baa  a  peifeel  iWrt  to 
do  it,  if  he  does  not  do  it  with  the  motne  «f 
affecting  the  rote,  yet  the  doing  of  it  does  indict 
harm  upon  the  other  side.  I  ts^  it  that  where  a 
tenant  who  holds  his  land  from  year  to  year, 
to  whom  oonseqnently  the  landlord  can  at  am  tims 
^re  six  Dumths*  notice  to  qut,  the  laodkaa  basa 
perfect  right  to  <dioose  his  tmant  and  torn  him  out; 
but  if  the  landlord  threatens  to  inflict,  or  does 
inflict,  tiiat  turning  out  of  hia  tenant  for  his  rote, 
that  is  inflicting  harm  or  loss  within  the  meaning 
of  the  Act ;  and  I  think  that  sort  of  tiling  was  in- 
tended to  be  struck  at  by  tlie  statute.  So,  acais, 
where  a  person  em^lc^s  a  snrant,  and  the  eerrant 
is  eoationiDg  in  his  employment,  and  wovld  in  all 
probabili^  continue  in  his  empfeyment  in  the 
ordinary  course  of  thiags,  the  mest^  of  course  may 
dismiss  hia  serrant  at  {deaaore,  giring  him  isopw 
notice ;  he  may  dismiss  him  and  change  him  at 

Sleasure,  and  therefore  he  commits  no  wrong  in  so 
oing,  bnt  tiiere  again,  if  he  dou  tt  on  account  of 
the  Tot^  and  fw  the  purpose  of  coercing  Vbs  mier, 
the  statute  intends,  I  think,  to  make  that  an  inflic- 
tion of  loss  which  was  to  be  punished,  and  punished 
sererely.  That  has  been  acted  on  on  more  occasions 
thwi  one.  In  the  case  of  the  Westbary  aleetioa,  to 
which  I  referred  in  the  oonrse  of  Mr.  O'IblkT'* 
address,  where  it  wm  prored  that  a  aMnafaetanet 
who  had  exercised  coercion  of  that  sort  on  a  large 
scale  in  order  to  force  his  workpeople  to  rote,  it 
was  held,  and  I  think  it  was  held  most  nndoubtadly 
properly,  that  that  was  an  infliction  of  damage  or  loss 
which,  Iwing  prored  to  be  done  by  an  agent,  raoated 
the  seat  Odier  cases  there  hare  been  sometitii^ 
dmitar  to  tiiat  Bi  some  of  the  toms  to  the  aerth, 
Blackburn  and  OltDiam,  where  siHiietiring  staiilar 
was  ruled,  it  was  eleariy  enough  hidd,  and  I  think 
rightly  held,  that  though  the  loss  and  barm  to  ba 
done  to  tlM  man  is  not  an  illenl  harm,  not  a 
matter  that  would  be  a  crime,  like  beatjng  the 
manor  destroying liis property, yet,  if  it  beaksa 
infUcted  for  that  purpose  it  is  won^ht  within  the 
statute.  Then  I  come  to  other  matters  wUahue 
not  quite  so  clear  upon  the-4»nstractIoa  (tf  m 
statute,  what  yoB[^l!?e8^  iffe^^^w- 
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.  '     ioituice^  if  a  penoD  irbo  i»  ia  the  habit  at  ioter-  ; 

Tab  of  freqneirtiDg  a  rtiop  and  giTui|c,ths  ttades-  ! 
'r^  man  aome  cnitom,  were  to  <Hioom  no  Uinger  to  be 
'-r  giriDg  that  custom,  but  to  go  elsewhere,  if  he 
'r-  diose  to  threaten  to  take  away  that  euitom  aad  go 
^'  elsewhere,  ii  that  a  loss  or  not  ?  It  seems  to  me 
^'     to  t)e  a  good  deal  a  question  of  degree.  Actiog 

I  ^-  on  the  same  ^nciple  which  I  hare  been  pointing 
^'     oat,  I  cannot  but  tbiak,  where  the  loss  which  is 

pnpoaed  to  be  inflicted  fai  this  w^is,  I  may  say,  to 
fncQ  an  extent  and  in  sach  a  way  as  would  serionsly 
^      iffect  the  saleable  valae  of  the  goodwill  of  a  man's 
»■     borineu,  it  would  clearly  be  a  loss ;  but  such  a  trifle 
'      ai  that  of  a  lady  looking  at  a  box  of  ribbons,  and 
i^on  learning  that  the  man  was  a  Whig  or  a  Tory, 
iMTing  the  room  and  not  biiying,  woidd  be  such  a 
r     trifling  thing  that  it  could  hardly  be  acted  upon.  I 
iT      must  wdgfa  the  matter  as  a  question  of  degree,  and 
see  whether  it  is  serious  or  not,  for  it  ia  not  to  be 

II  forgotten  tliat  this  section  enacts  that  the  offence 
i  abatl  be  a  misdemeanor,  and  shall  be  one  which 
<<  if  it  is  made  out  shall  subject  the  offender  to  fine 
s  nd  imprisonment;  and  I  on^t,  therefore,  in 
ia  coostmiag  the  statute,  to  remember  that  it  is 
£•  Intended  that  such  an  infliction  of  loss,  or  such 
j      a  threatening  of  infliction  of  loaa,  must  be  so 

serious  that  one  could  direct  a  jury  in  a  criminal 
i  court  to  find  that  a  person  was  guilty  of  misde- 
r:  meaner.  I  cannot  help  thinking  when  you  are 
: '  looking  at  the  principle  of  construction,  that  it  must 
^  be  taken  in  that  wi^;  if  the  loss  where  it  cwnea  to 
le     be -this  precarious  loss  (which  expresses  my  idea 

pertiaps  as  well  as  an^  other  phrase),  where  it  cornea 
\:      to  be  the  loss  of  this  chance,  such  aa  it  would  be 

0  in  the  case  of  a  Aopkeeper,  It  must  be  made  out 
that  it  is  done  to  a  serious  extent ;  and  recollecting 

]<     that  to  be  w^on  moat  see  wheUiar  or  not  it  ia  so 
made  out.  'Ami  when  <Hie  oomea  to  see  whetlur 
C      the  thing  la  prored  or  not,  of  course  the  very  essence 
r-     of  it  all  is,  ^at  it  should  be  done  on  account  of  the 
Tote.   If  there  was  au  actual  injury  actually  done, 
by  the  landlord  dismissing  or  turning  away  his 
7       tenant,  then  of  course  the  only  question  would  be, 
<«     wa»  that  done  on  account  of  the  election ;  that  ia, 
Fi      as  I  hare  said,  was  it  Inflicted  on  account  of  his 
A      TOte  or  not  ?    Therefore,  it  would  always  come  to 
f.      be  a  question,  more  or  leas,  of  eridence,  and  no 
doubt  the  scale  on  which  it  was  done  would  be  au 
important  thing  to  consider.   If  immediately  after 
the  elecUon  a  landlord  dismissed  flfty  or  sixty 
tenaata  who  had  all  TOted  against  him,  I  do  not 
mean  to  tay  ttie  Aing  would  not  be  capable  of  beiog 

>  explained,  and  it  might  be  shown  that  it  waa  not 
done  upon  that  ground,  but  that  there  were  Tet7 
good  reasons  for  turning  them  out.  In  many  such 
cases,  where  primd  fade  it  appeared  as  if  there  had 

!       been  an  act  of  coercion,  they  hare  been  capable  of 

>  ex^nation.  I  think  that  was  the  case  at  the 
tTainworth  election,  where  a  great  deal  was  made 

'■  of  Sir  Robert  Feel,  or  his  land  steward,  immediately 
after  Uie  election,  having  given  notice  to  quit  to, 
I  think,  about  twenty  cottagera,  of  whom  two  or 
three  had  roted  against  him,  and  no  doubt  that  fact 
required  explanation.  My  brother  Willes,  who 
tried  that  case,  took,  aa  far  as  I  can  understand 
-it,  exactly  the  riew  of  .the  law  which  I  laid  down 
just  now,  and  I  think,  aa  far  aa  I  am  aware,  there 
baa  never  been  any  diffaence  of  opinion  among 
sny  of  the  jndgea  as  to  the  law.   He  took  exactly 

1  tiiat  view,  and  inquired  into  and  was  satisfied  upon 
!        the  cTldence  that,  though  this  act  of  e^cting  the 

tenants  had  taken  place,  yet  it  had  nothing  what- 
ever to  do  with  the  election.  He  waa  aatisfied  tiiat 
for  some  purpose— I  think,  if  I  remember,  tor  im- 
^vlog  the  estate— it  was  intended  to  poll  down 
the  cottages  before  tfie  election  came  on.  The  cot- 
tages were  pulled  down  becaose  of  that  intention, 
aad  that  bdng  n,  ot  course  It  waa  held  that  there 


waa  no  undue  influence  exercised.  It  would  be 
monstrous  if  it  were  laid  down  that  a  landlord 
waa  obliged  to  keep  on  a  tenant  to  whom  he  would 
otherwise  give  notice  to  quit,  or  that  a  master 
should  be  obliged  to  keep  his  servant  whom  he  would 
otherwise  send  away,  merely  because  he  had  voted 
against  him ;  it  must  be  shown  that  it  was 
done  on  account  of  the  election.  Wherever 
an  injury  has  been  actually  inflicted,  wherever  A 
thing  is  done  whidi,  for  tlua  purpose,  would  be  a 
loss  actually  infficted  upon  the  tenant  who  has  been 
turned  out,  or  where  a  servant  has  been  discharged^ 
or  the  like,  the  proof  is  comparatively  easy ;  but 
when  it  comes  to  be  that  he  was  merely  threatened 
to  go  (whidii  is  equally  within  the  statute),  where  a 
threat  has  been  made,  or  what  is  supposed  to  be 
a  threat,  and  not  acted  upon,  the  point  is  very 
much  vaon  difllcnlt  to  determine.  But  I  need 
hardly  point  out  that  in  any  such  caae  it  becomes 
a  question  always,  more  or  less,  whether  or  no  the 
threat  was  a  real  tlueat.  I  think  where  a  person, 
in  a  time  of  great  excitement,  uses  what  the  Ameri- 
cans call  "tall  talk"— where  an  angry  man  says 
something  thai  would  apparently  amount  to  a  threat 
— in  aoch  a  casc^  for  instance,  as  one  of  the  wit- 
nesses referred  to  when  he  said  (I  do  not  know 
whether  he  waa  using  a  Norfolk  phrase  or  not) 
that  Mr.  Poatle,  in  a  time  of  excitement,  was  very 
"  lavish"  in  his  talk.  I  do  not  think  that  such  a 
tiling  as  tiiat— 4a  angry  yrtad  apoken  in  that  way, 
and  not  intoided  tone  acted  on,  an  angry  thing, 
probably  forgotten  aa  aoon  as  said — would  amount 
to  a  threat  at  alL  Of  course  it  all  comes  to  the 
qneation  of  fact ;  was  this  a  serious  and  deliberate 
threat,  meant  to  affect  the  vote  (though  perhaps 
repented  of,  and  not  afterwards  acted  upon),  or 
merely  angry  words,  not  meaning  anythhig?  It 
always  must  be  very  diflbiult  to  aatisfy  the  minds 
of  those  who  hsTO  to  decide  the  fact,  whetiier 
the  threat,  which  is  not  acted  on  afterwards, 
be  a  real  threat  or  not.  But  when  it  comes 
to  be  a  case  of  what  I  have  called  precarious 
benefit,  arising  from  being  a  customer  or  the 
like^  I  think  there,  also,  yon  ought  to  see  tolerably 
well  ttiat  the  matter  ia  made  out  to  auch  an  extent 
that  you  might,  if  the  indictmei\t  were  laid  before 
a  jury,  fairly  and  {Mroperly  leave  it  to  the  jury  as  a 
criminal  matter,  and  direct  the  jury  to  find  the  pri- 
soner guilty.  In  such  a  case  as  this  I  think  the 
legal  maxim,  de  minimit  non  curai  lex,  does  to  a  con- 
siderable extent  apply ;  and  in  seeing  whether  or  no 
there  ia  undue  influeace  from  a  threat  of  some  loai^ 
you  ought  to  see  whether  the  loss  ia  really  consider- 
able or  not,  and  you  ought  also  to  see  that  the  losa  Is 
not  what  alawyerwould  call  too  remote.  I  will  ex- 
plain what  I  mean  by  reference  to  what  occurred  here. 
It  appears  in  the  evidence  in  this  case  that  FostlC) 
one  of  t^e  nersona  who  waa  complained  of,  waa  rety 
angry  with  a  man  who  had,  aa  he,  Mr.  Poatle 
thought,  promised  him  that  he  would  not  vote  at 
all,  and  he  found  afterwards  that  the  man  was  going 
to  vote  the  other  way.  Mr.  Fostle,  no  doubt,  per- 
fectly and  sincerely,  thinks  he  was  angry  at  what 
he  considered  a  br^ch  of  faith,  not  angry  at  his 
intention  to  vote  for  Wodehouse  and  Gordon,  bat 
angry  at  hia  breach  of  promise  in  not  standing 
neutraL  Aa  I  said  before,  I  have  no  doubt  Fostle 
persuaded  himself  that  that  was  the  cause  of  his 
anger :  but  I  must  take  the  liberty  of  assuming,  if 
the  man  had  broken  his  word  by  promising  to  stand 
neutral,  and  had  then  gone  and  voted  for  Walpole 
and  LacoQ,  Mr.  Fostle  would  not  have  been  angry. 
I  cannot  doubt  that  his  real  anger  was  because  the 
man  was  going  a^nst  him.  But  in  this  case,  Fostl^ 
remembering  during  his  angry  words  that  the  man 
had  told  him  when  they  were  friends  before,  that  tf,  . 
two  or  three  yeara  hence,  when  the  young  lady 
upon  the  coming  of  age  of  whom  the  ^  of 
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the  property  dopended,  the  land  should  be  sold, 
aod  if  Uie  land  went  at  a  tolerably  low  rate,  lie 
voald  like  to  buy  the  rerersion  and  become  hii  owa 
landlord — ^Fostle,  suddenly  rememberiDs  thia,  aays 
in  hit  rasa  and  anger  f  he  agreed  he  did  uy  so), 
"When  VMi  come*  to  1>e  done,  I  can  buy  it  over 
your  head,  or,  if  I  am  dead,  my  soa  cao  do  tt  for 
me,"  or  some  phrase  of  that  kind.  If  that  was  said, 
was  that  a  threat  to  inflict  loss,  which  I  am  to  treat 
as  a  misdemeaDor,  and  which  was  to  Toid  the  eiec* 
tion?  I  have  already  said  I  think  the  loss  must 
not  be  too  remote ;  aod  if  I  were  to  come  to  the 
conclusion  that  Mr.  Postle  seriously  and  troty  meant 
to  do  this  little  piece  of  long-IiTed  spite  which  in  a 
moment  of  anger  he  said  ne  would  do,  I  cannot 
think  that  it  would  come  within  the  meaning  of  the 
statute.  But  to  do  justice  to  Mr.  Postle,  I  bare  no 
doubt  that  as  soon  as  bis  anger  had  cooled,  before 
he  went  to  bed,  and  cert^nly  after  he  had  slept  upon 
it,  he  would  as  soon  hare  cut  off  his  little  floger  as 
hare  done  it;  it  was  merely  a  piece  of  what  the 
witness  called  "  lavish  talk,"  rather  than  a  threat 
i^oosly  affecting  the  election.  I  have  said  thus 
much  on  what  does  amount  to  undue  infloeoce,  which 
to  a  great  extent  disposes  of  the  cases  under  that  bead 
which  were  brought  forward,  and  which  were  but  few. 

glaring  referred  to  these,  his  Lordship  proceeded :  j 
ut  we  now  come  to  a  much  more  senous  part  of 
the  case,  namely  treating;  as  to  which  tbedimcalty 
I  And  is  Tery  considerable  indeed,  in  determining 
for  myself  what  are  the  Inferences  I  ought  to  draw, 
and  what  is  the  idea  and  intention  which  would 
make  the  treating  a  corrupt  act  under  the  statute. 
Corrupt  treating  is  a  different  thing  altc^ther 
from  what  I  have  just  been  speaking  aK>ut,  namely, 
undue  influence.  It  always  was  the  law,  and  is  the 
law  still,  that  when  a  man  is  directlj  induced  to 
give  his  vote  by  meat  or  drink,  it  is  just  as  much 
toibery  as  anything  else.  If  a  man  sells  bis  vote 
for  a  mess  of  pottage  it  is  just  as  much  bribery  as 
if  he  sold  his  vote  for  the  money  which  the  meas  of 
pott^  was  worth.  That  always  was  the  law,  and 
itH}  is.  But  then  there  was  a  nabit  of  giving  the 
meat  and  drink  for  the  purpose  rather  of  keeping 
people  to  their  colours,  to  keep  them  steady ;  and 
that  had  become  excessively  common  centuries  ago. 
When  it  was  flrat  endeavoured  to  be  cheeked,  I 
think  the  House  of  Commons  endeavoured  to  check 
1(  far  more  with  the  desire  of  kee^g  down  the  ex- 
pense of  elections,  and  saving  candidates  heavy 
expense,  than  anytiiing  else ;  but  by  d^rees  they  . 
hare  more  and  more  considered  the  extent  to  which 
this  treating  would  corrupt  the  constituency ;  and 
flnally,  we  have  an  Act  of  Parliament,  the  Corrupt 
Practices  Prevention  Act,  the  4th  section  of  whidi 
is  the  one  that  eovems  the  matter.  But  before: 
coming  to  that  4tn  section  I  will  mention  the  23rd 
•ection,  the  mention  of  which  now  will  clear  the 
way,  and  relieve  me  from  a  great  deal  of  af  ter<matter. 
There  was  a  very  common  belief  that,  at  election 
times,  upon  the  nomination-day,  and  day  of  polling, 
where  men  had  come  to  attend  the  nomination,  or 
to  attend  the  polling,  thciy  had  a  fair  claim  to  have 
■omething  given  tlunn  for  refreshmoit,  aod  it  was 
a  Ten*  general  practice  indeed  to  give  it  them ;  and 
whether  or  no  it  was  an  illegal  practice  was  a 
matter  upon  which  committees  of  the  House  ol 
Commons  entertained  diffoeat  opinions.  One  of 
the  witnesses  here,  Mr.  Beck,  in  mentioning  that 
he  bad  done  that  very  thing,  sud,  fairly  and  frankly, 
that  he  thought  he  had  a  perfect  nriit  to  do  it ; 
and  bad  done  It  before,  and  would  do  ft  again.  He 
did  not  stand  singular  in  that  respect;  a  great 
many  have  thought  so;  but  in  the  17  &  ISYict. 
Ctvmpt  Practices  Prevention  Act),  the  Legia- 
tnre  thought  it  necessary  to  stop  it ;  aod  here  is 
the  enactment  whidi  they  thought  fit  to  put  in.  It 
"^tei,  "  And  whereas  doubts  have  also  arisen  as  to 


'  whether  the  giving  of  refreshment  to  voters  on  tlie 
day  of  nominati(m  or  day  of  polling  be  or  be  not 
according  to  law,  ani  it  is  expedient  ttiat  luch 
doubts  should  be  removed,  be  it  declared  and  enacted 
that  the  giving,  ot  causing  to  be  given,  to  any  voter 
on  the  day  of  nominaUon  or  day  of  polling,  on 
account  of  such  voter  having  polled,  or  bang  abont 
to  poll,  any  meat,  drink,  oi  entertainment,  by  wsy 
of  refreshment,  or  any  money  or  ticket  to  enable 
such  voter  to  obtain  refreshment,  shall  be  deemed 
an  illegal  ac^  aod  the  pmon  so  offending  shall 
forfdt  the  sum  oi  40s,  for  eadi  offence,  to  soy 
person  who  shsll  sue  for  the  same,  tostAet 
with  fun  costs  suit."  It  is  obvious,  upon 
reading  that,  that  the  Legislature  say  distinct^ 
that  this  shall  be  ill^al;  but  they  do  not  say 
it  shall  be  a  corrupt  act,  the  doing  of  which  shall 
avoid  the  election;  they  thought  it  was  not  like 
bribing  or  the  like.  They  did  not  think  it  was  so 
bad  as  to  say  that  the  election  should  be  TcAd  if 
such  an  act  were  done ;  but  they  said  It  is  a  niis< 
chievouB  practice,  we  forbid  it ;  and  if  any  penoo, 
not  only  a  candidate  or  a  candidate's  agent,  bat  if 
any  person  gives  meat  or  drink  on  account  of 
attending  on  the  nomination  day,  or  on  account  of 
ptdling,  or  on  account  of  having  polled,  or  being 
about  to  poll,  it  shall  be  an  illegal  act.  Then  they 
thought  vxiA  tiiey  had  devised  a  remedy  to  prevent 
it  being  done  by  the  aabsequent  part  of  the  section 
which  enacts  Uiat  persons  so  offending  shall  forfat 
the  sum  of  40m.  for  each  person  receiving  the  same. 
I  should  have  thought  that  that  would  hare  been 
an  efficient  remedy.  There  were  a  considerable 
number  of  attwneys  in  London  who  used  to  main  a 
trade,  whidi,  I  am  hq>py  to  say,  is  «  good  deal 
hindered  now,  by  getting  up  actions  for  the  sake  oi 
costs ;  there  are  many  men  I  could  name,  men  whom 
my  brother  Ballantioe  and  Mr.  Rodwell  know,  too, 
who  used  to  get  up  actions  ftx  the  purpose  of 
ting  their  costs  in  actions  for  lOi.  damages  against 
poor  pec^l^  out  of  whom  it  was  difficult  to  screw 
the  amount^  except  by  selling  them  up^  If  I  had 
been  asked  if  Uiis  were  an  effici«it  remedy  I 
should  have  said,  "  Yes ;  Mr.  So-and-So  is  pRtty 
sure,  for  the  s^e  of  his  40f.,  to  come  down 
and  sue,  and  he  will  cany  out  the  inteotiou  of 
the  Legislature ;  not  that  he  cares  about  that  inten- 
tion, but  in  order  to  get  his  40f.  and  coats  <d  suit." 
But  fifteen  years  hare  elapsed,  and  nobody  hu 
dcme  so,  and,  as  the  Act  expires  this  session,  it  is 
not  very  likely  that  anybody  will  do  it,  though  per- 
haps  they  may  think  there  is  a  good  crop  to  be 
nuue  here.  I  do  not  know  how  that  may  be,  but  I 
do  not  think  it  likely.  Therefore,  if  the  L^isla- 
ture,  in  considering  the  matter,  desires  that  the 
practice  giving  refreshment  should  be  stopped, 
they  will  hare  to  devise  some  penalty  which  m3l 
effectual^  carry  out  their  intention  But,  though 
tliey  made  it  illegal,  the  statute  does  not  in  the 
slightest  degree  touch  its  effect  upon  the  result 
You  may,  by  giving  money  for  refreshment  upon 
the  polling  day,  subject  yourself  to  apenalty  ot  Ma, 
and  it  be  briben  if  it  is  givoi  for  tlu  rote,  or 
treating  U  witt  the  Intentim,  and  bribery  or  treat- 
ing, none  the  more  and  none  the  less,  because  it 
comes  within  the  23rd  section.  Then  comes  the 
section  wbich  governs  the  matter,  and  which  we 
have  to  consider,  and  that  is  the  4th  section,  wbidi 
says,  "every  candidate  at  an  election  who  shall 
corruptly Now  I  m«y  stop  at  that  and  say,  that 
I  believe  all  the  Judges  have  considered  that  the 
word  "  corruptly  '^governs  the  whole,  and  that  that 
means,  with  the  object  and  intention  of  doing  that 
thing  wbich  the  statute  intended  to  forbid.  What 
that  is  I  will  see  presently.  It  does  not  mean  cor* 
rupt  in  the  sense  that  >'ou  may  look  upon  a  man  u 
a  knave  or  a  rillain,  bat  that  iHs  to  be  shown  that 
he  vu  meaning  to  it^t^  «M<)»^k@^l<^*"^^ 
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forUds.  nie.aectioQ  proceeds,  "  who  shall  corraptly, ' 
himself,  or  hj  or  with  anj  other  penon,  or  by 
an;  other  ways  or  means  on  his  behalf,  at  any  time 
titber  before,  during,  or  after  any  election,  directly 
or  indirectly  give  or  proTide,  or  cause  to  be  giTcn  or 
prorided,  or  shall  be  accessory  to  the  ^ving  or 
^Tiding,  or  shall  pay,  WhoUy  or  in  part, 
any  azpentes  Incaired  for  any  meat,  drink, 
entertilDment,  or  proTision  to  or  for  any  per- 
son, in  coder  to  be  elected,  or  for  being 
deeted,  or  for  the  pnrpose  of  corruptly  influencing 
iudi  person,  or  any  other  person  to  give  or  re- 
frain from  giving  his  Tote  at  such  election,  or  on 
account  of  such  penoD  having  voted  or  refrained 
from  Totuig,  or  bang  about  to  vote  or  refrain  from 
voting  at  such  dection,  shall  be  deemed  guilty  of 
the  offence  of  treating,**  which  is  not  made  a  mis- 
deoKsnor  bnt  merely  made  subject  to  a  penalty. 
Upon  construction  of  that  stitute,  I  think,  as 
w  as  I  can  observe  by  looking  through  the  jadg- 
mcDts  of  the  Judges  *tu>  have  eat  upon  these  elec- 
tim  Inooiries,  we  have  had  no  difference  of  opinion 
at  all;  I  believe  evei^  judge  has  come  to  the  same 
coDclusion,  that  it  is  essential  that  the  candidate 
should  be  mixed  up  in  it,  because  the  statute  only 
makes  it  an  offence  in  the  candidate.  The  candi- 
date must  do  it,  but  he  need  not  do  it  with  bis  own 
mooey  or  by  himself  personally,  if  he  shall  be  in 
any  way  scceuory  to  tne  giving  or  prariding;  and 
coiueqaeatly  if  the  candidate's  i^ent,  for  whom  be 
is  responsible  as  agent,  does  give  the  meat  and 
drink,  that  has,  as  far  as  the  avoiding  the  election 
goes,  the  same  effect  as  the  candidate  giving  it. 
But  tben  comes  that  which  governs  the  whole ;  does 
be  do  it  in  order  to  be  elected,  or  for  the  purpose  of 
"ORnptly,"  Uiat  is  corruptly  according  to  the  inten- 
tim  of  the  statute  "  influencing  such  person  or  any 
other  person  to  give  or  refrain  from  giving  bis  vote  ?" 
That  governs  the  whole^  and  that,  I  take  it,  is  the 
k^-note  of  the  statute.  Then  we  are  to  see  was  it 
done  with  that  object ;  was  the  purpose  that  which 
the  statute  defined  ;  that  is  to  say,  was  the  giving 
of  the  meat  and  dnnk  wiA  the  Intention  of  infln- 
endng the  voters  at  this  particular  election?  I 
take  it  that,  influencing  the  voters  to  pve  their 
votes,  means  at  the  election  then  pending ;  and  it 
eomes  to  be  a  question  then  whether  or  no  that 
intention  is  made  out  as  a  matter  of  fact.  As  I 
have  already  said,  I  think  every  judge  who  has 
dealt  with  these  matters,  has  agreed  completely  with 
vbst  I  am  nor  s»ing.  The  words  may  have 
varied;  difFerent  judges  may  have  used  different 
words,  but  the  meaning  has  been  always  the  same. 
If  I  were  directing  a  jury,  I  would  say,  "Ton, 
gentlemen  of  the  jury,  are  to  say  whether  or  no,  in 
point  of  fact,  this  meat  and  drink  was  given  with 
the  intention  zi  influencing  the  voters  at  this  elec- 
tion, assuming  it  to  l>e  given  by  the  s^^t  of  the 
candidate ;  if  so,  you  will  And  that  it  is  corrupt 
tKating."  Unfortunately  I  have  not  a  juiy  to  leave 
it  to ;  if  I  had,  my  task  would  be  at  an  end.  It  is  a 
▼ety  difficult  thing  to  say  in  each  particular  case, 
whether  or  no  that  intention  is  made  out.  It  must 
be  a  question  of  degree  more  or  less  in  every  ease. 
I  can  only  say  upon  that,  as  I  have  said  several 
times  before,  that  the  question  what  is  the  intention 
of  peD|de  must  be  inferred  from  the  whole  of  their 
sets.  As  a  good  canon  of  the  law  of  evidence,  a  man 
nisst  betaken  to  intend  the  natural  consequences  of 
his  act  If  a  man  does  a  tiling  from  wbi<m  natural 
cooaeqaenoea  ensue,  ve  must  say  that  lie  intended 
the  consequences  of  his  act  If  a  man  in  his  sober 
KDses  stabs  another  with  a  knife,  we  must  soppose 
ti«t  he  intends  to  do  him  grievous  bodily  harm. 
The  canon  of  evidence  is,  that  where  an  act  would 
have  a  certun  natural  consequence,  and  a  ratisual 
usn  does  it,  you  must  suppose  that  he  intended  the 
cnseqnences  of  hii  act.    That  being  n  in  the 
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present  case,  the  fact  whether  or  no  the  giving  of 
meat  or  drink  was  intended  to  influoice  the  votes,, 
must  depend  upon  the  drcumstances  and  the  man- 
ner in  which  it  was  given,  the  time  when  it  was 
done,  and  very  much  upon  the  nature  of  the  enter- 
tainment which  was  given.  And  here  I  must  remark 
upon  one  fact  which  has  a  great  bearing  upon  the 
in«8ent  election ;  that  is,  that  there  is  a  very  great 
difference  between  meat  and  drink,  although  the 
statute  makes  no  difference  at  all  as  to  the  law  of 
the  matter.  If  meat  be  given  with  the  Intention  of 
influencing  the  voters,  it  is  as  bad  as  if  drink  be 
given.  But  when  we  come  to  the  question  of  fact 
as  to  what  was  the  intention,  that  becomes  to  my 
mind  excessirdy  difl^nt.  No  doubt  a  man 
be  influenced  as  to  his  vote  by  giving  him  a  sand- 
wich to  eat,  and,  on  the  other  bond,  a  man  may  be 
made  extremely  drunk  without  influencing  his  vote.. 
But  when  we  come  to  look  at  the  probability  of  what 
a  man  intended,  there  is  a  very  great  difference  in- 
deed ;  and  then  the  question  of  whether  it  was  meat 
or  dnnk  becomes  an  important  question,  I  think,, 
thongh  it  has  been  truly  sdd  by  some  of  the  judges, 
that  the  statute  makes  no  difference  if  once  the 
intent  is  established,  whether  it  is  a  thimbleful  of 
drink  given  with  the  intent  of  inducing  a  voter  to 
vote  at  tiie  election,  or  whether  it  is  a  hogshead 
nevertheless,  upon  the  same  principle  of  reasoning 
when  you  come  to  look  at  the  intentioUf  that  quon- 
tiiy  is  of  very  considerable  importance.  It  seems  to- 
me that  it  is  difficult  to  suppose  that  any  person 
would  throw  open  pubUc-houses  to  voters,  and  make 
them  all  drunk,  without  intending  to  influence 
their  votes,  and  whether  a  man  gives  them  a  small 
quantity  of  drink,  it  is  a  different  matter.  It  comes 
to  a  matter  of  degree  and  extent ;  and  we  have 
leave  to  consfder  whether  or  not  it  is  intended  to 
produce  the  effect  contemplated.  Now  I  must  say 
a  few  words  about  the  particulars  in  this  case.  I 
feel  quite  satisfied,  from  the  evidence  here,  that 
there  baa  been  a  very  general  practice  (it  is  highly 
];aY>bable  that  it  was  adopted  also  on  the  other  sid^ 
although  it  not  bdng  material  it  has  not  been 
entered  into)  of  fanners  or  clergymen,  and  the 
clergy  in  this  case  where  the  Church  was  supposed 
to  be  in  question,  naturally  euongh  took  a  consi- 
derable part  in  the  election,  arranging  with  their 
neighbours  to  meet  at  such  and  such  a  place  where 
a  conveyance  was  to  be  ready  to  take  them  to  tiie 
poll ;  and  when  they  come  to  the  place  there  would 
t»e  breakfast  for  them.  Sometimes  the  time  at 
which  the  breakfast  would  be  ready  would  be  men- 
tioned before,  and  sometimes  the  breakfast  was 
there  without  having  been  mentioned  at  all ;  but 
breakfast  was  given  on  such  occasions  pretty  gene- 
rally. Whether  it  was  a  universal  practice  I  cannot 
say,  and  I  do  not  much  doubt  that  in  a  very  large 
number  of  these  eases  it  would  be  illegal  wluiin  ue- 
23rd  section,  because  the  men  were  going  to  the 
poll.  It  does  not  at  all  necessarily  follow  that  it 
would  be  so,  although  I  think  in  a  great  many 
cates  it  would  be  so.  But  assuming  that  tX\  these 
people  were  agents,  when  one  comes  to  look  whether 
or  not  they  vere  not  agents,  I  can  hardly  come  to 
tiie  Gonduslon  that  as  regards  any  of  these  clergy- 
men who  have  been  mentioned  as  giring  a  small 
breakfast  in  that  way  (I  put  an  emphasis  upon  the 
word  "  small,"  becaose  the  extent  and  degree  is  an 
important  matter),  even  if  they  were  proved  to  be 
agents,  it  could  fdrl^  and  properly  be  said  that  it 
was  done  by  them  with  the  intention  of  Inflaencing 
voters.  It  WHS  given  inddentally  in  the  course  m 
their  bringing  the  voters  to  the  poll,  and  It  would 
probably  subject  them  to  a  iOa.  penalty ;  but  I  do 
not  think  I  could  treat  them  as  giving  them  enter- 
tainments in  order  to  influence  voters,  even  if  they 
were  agents  in  all  cases.  Then  there  comes  a  fur- 
ther doss  of  case*!,  vith  regard  to  wltitA  I  stopmd 
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ooiiokI  from  commeDting  upon  them,  bat  I  must 
render  the  reason  why  I  did  so.   It  appears  that  in 
s  very  considerable  number  of  cases  after  the  elec- 
tion was  orer,  in  some  cases  a  daj-  or  two  after- 
wards, and  in  some  cases  two  or  tbne  weeks  after 
the  electioD  was  orer,  some  landed  pK^rietw,  some 
squire  or  lai^  fanner  gare  a  dionn  to  his  tenants 
and  people  around  him,  celebrating  the  Tictory 
their  side  had  obtained  ;  and  he  naturally  enough 
might  be  expected  not  to  invite  those  who  had 
voted  on  the  other  side  ;  with  rare  exceptions  those 
people  invited  their  own  side.   Now  I  have  already 
•aitf,  in  pcdnting  to  the  worda  of  the  itatote,  that  it 
■ays  that  It  is  necessary,  la  order  to  make  it  treat- 
ing witUn  the  4th  section,  tlut  It  should  be  given 
by  the  candidate,  or  that  the  candidate  should 
hy  his  afients  be  accessory  to  the  treating;  and 
though  the  statute  in  express  terms  says  if  given 
after  the  election  it  shall  be  jost  the  same  as  before^ 
yet  nevertheless  when  given  after  the  election  it 
most  be  given  by  the  candidate  or  somebody  who 
•till  continues  to  be  connected  with  the  can(Udate. 
Now  the  agency  at  the  election,  which  was  solely 
from  the  canvassing  before  the  election,  expires  with 
the  election.   Whether  or  no  aperson  who  had  been 
requested  to  canvass  would  be  an  agent  whose  mis- 
ocnduet  would  avtdd  the  election,  would  depend 
upon  the  evidence ;  bat  unlMs  there  is  aomethiDg  to 
anow  continuing  authority,  that  person  could  not,  if 
he  had  given  a  feast  ten  days  after  the  election,  by 
that  act  upset  the  election.  I  have  no  doubt  that 
most  of  these  feasts,  though  not  all  of  them,  which 
mre  given  after  the  election,  were  connected  with 
the  dectfoo :  I  have  no  doubt  that  the  motive  in 
the  mind  of  the  g^ver  was  ooonected  with  there 
haling  been  an  dection.  The  ioteotion  was  not  to 
todooe  the  electon  to  vot^  because  their  rotes  had 
been  already  given  ;  but  no  doubt  these  dinners,  if 
you  would  come  to  the  real  motive  of  their  being 
given,  were  given  with  the  view  to  increase  the 
InflueneB  of  the  squire  who  gave  them ;  he  gave  the 
meat  and  drink  with  the  mtent  oiF  increasing  his 
influence  over  his  tenants  and  others  who  would  be 
Totm  at  any  future  election.   No  dout  that  was  the 
real  motive  with  which  these  dinners  were  given ; 
whether  it  be  a  right  motive  or  a  wrong  one, 
whether  it  be  a  wise  or  a  fo<dish  thing  to  do,  X  have 
nothing  toldo  with.  Alt  I  have  to  do  with  is,  tiiat 
as  yet  no  sutnte  whatever  lias  struck  at  it  If  it 
is  thought,  as  It  m«y  be  thonghL  that  such  things 
ought  to  be  prohibited,  the  L^ialature  must  say 
that  they  intend  to  prohibit  them ;  and,  as  I  said 
before,  they  had  better,  with  the  experience  which 
they  have  had  of  the  working  of  the  23rd  section, 
dense  some  remedy  by  which  it  can  be  enforced 
better  than  merely  by  subjecting  the  (lender  to 
•ome  penalty.   At  present  I  on^  say  that  those 
things  are  not  struck  at,  and  are  ooniequentiy  out 
of  tlie  question,  in  considering  this  case.  [His 
Ii(»rdship  then  dealt  with  particular  cases  of 
treating  and  bribery,  and  then  said.]  Now, 
I  come  at  last  (and  that  ooDclodei  the  whole 
loatttf)  to  the  point  tiiat  arises  vpoa  tibe  enactment 
in  the  new  statue  which  for  the  first  time  is  now 
attempted  to  be  put  in  operation,  and  consequently  I 
am  the  first  person,  I  believe,  who  judicially  ex- 
presses any  opinion  upon  its  construction.  That 
enactment,  the  44th  section  of  the  SI  ft  S2  Vict 
o.  126,  is  as  follows :  "  If  on  the  trial  U  any  election 
vetition  under  this  Act  any  candidate  is  ^oved  to 
nave  personally  engaged  at  the  election  to  whidi 
ludi  petition  relates  as  a  canvasser  or  agent  for  the 
management  of  the  election,  any  person  knowing 
that  such  person  has,  within  seven  years  previous  to 
such  engagement,  been  found  guilty  of  any  corrupt 
practice  by  any  competent  legtl  mbuoal,  or  been 

SKtrted  guilty^of  any  corrupt  practice  by  a  com- 
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of  the  judge  upon  an  election  petition  under  ttus 
Act,  or  by  the  report  of  commissioners  appointed  in 
pnrsaance  of  the  Act  of  the  session  of  the  ISth  and 
16tli  years  of  the  reign  of  Her  present  Majesty, 
cbu).  67,  the  election  of  such  candidate  shall  be 
void."  That  U  the  section  we  have  to  deal  with; 
in  the  first  place,  it  Is  to  be  observed  that  the 
Legislature,  probably  from  thinking  that  other- 
wise there  would  be  such  very  great  danger  of 
elections  being  upset  upon  matters  that  should 
not  bring   about   that   result,  have  carefully 
confined  Uie  operation  of  the  enactment  to  the  can* 
didate  having  penuaally  engaged.  In  the  naisage 
I  quoted  from  Lord  Barcaplc^s  jadgment,  where  be 
is  dwelling  upon  the  different  kinds  of  agency,  the 
first  class  of  cases  to  which  he  refers  are  those 
where,  in  order  to  prove  a  man  guilty  of  a  crind- 
nal  charge,  you  have  to  prove  the  individual  gimt 
of  the  man  charged :  not  necessarily  that  he  did  it 
wiUihUown.hand,  bat  hi*  own  penonal  guilt  So 
here  tbe  LegisUture  have  said,  tiiat  in  order  to 
bring  the  man  who  Is  alleged  to  have  committed 
the  offence  within  the  enactment,  it  is  necessaiy 
that  he  shall  have  been  personally  guilty  of 
such  offence.  I  do  not  construe  personal  gaUt 
in  the  sense  of  doing  it  with  his  own  hand  in 
otier  to  bring  htm  witUo  tiiis  section.  I  do  not 
think  it  ii  neeetsazy  to  show  that  the  candidate  went 
and  spoke  to  the  st^ieduled  man  hims^  and  said, 
"  Act  as  my  agent  ;**  but  I  think  the  statute  means 
that  it  must  be  brought  home  to  his  personal  know- 
ledge.  If  I  send  a  man  out  with  directions  to  hire 
somebody  in  order  to  dioot  somebody  elae,  I  am 
personally  guilty  of  murder  If  it  is  done,  though  I 
may  hire  toe  murdenr  in  a  roundabout  way,  and 
though  I  may  not  know  who  ultimately  did  it  I 
thin^  however,  what  is  required  is,  that  it  should 
be  personal  on  the  part  of  the  candidate.    I  think 
this  particular  section  means  that   where  it 
is  done  with  the  candtdate't     knowledge  and 
ooosenV'  which  is  the  phrase  wed  in  tlie  seetian 
immediately  preceding,  then  It  amonnta  to  a  pex^ 
sonal  engagement  Then  I  nooeed  farther  to  ctm- 
sider  what  the  nature  of  ttie  anph>yment  «  the 
scheduled  person  Is  to  be.  It  must  be  **ai acan^ 
vBSser  or  agent  for  the  management  of  the  election. 
I  think,  in  oonstnting  the  statute^  and  seeing  wlnt 
Is  the  sort  of  agency  that  la  pitted  at,  it  is  DOt 
ooD&wd  by  any  means  to  a  p^  agmt    I  do 
not  think  that  is  the  meaning  of  the  statnte, 
but  I  think  he  must  be  an  agent  for  the 
maoagement  of  the  dection.  I  do  not  -think  it 
is  necessary  that  he  should  be  an  agent  for  the 
management  of  the  whole  electioa,  it  is  enough  if 
he  is  agent  for  part  of  the  election ;  he  must  be  not 
simply  an  agent  who  might  be  emjdoyed  to  such  an 
extent  as  might  make  the  candidate  answerable  for 
cwrrupt  practices  comn^tted  by  him,  but  be  most 
be  employed  in  the  way  of  managing  a  portion  of 
the  elcctk)n.  Taking  that  view  of  the  matter,  and 
Mr.  Preston  being  the  only  one  whose  case  we  have 
to  consider,  the  qnettion  is,  is  there  any  evidence 
here  that  Mr.  Presbxi  was  engaged  by  either  of  the 
candidates  personally  as  an  agent  in  tiie  sense  I 
have  intimated,  in  the  management  of  the  dection? 
In  the  first  place,  as  far  as  Major  Walpole  is  con- 
cerned, there  is  no  pretence  whatever  for  aaying 
that  he  engaged  him  In  any  such  sense.  Muor 
Walpole  teUs  us  to-day  he  was  well  aware  that 
there  was  a  list  of  acbeduled  persons,  and  that  be 
avoided  meddling  with  them  at  aU.  He  says  that 
he  was  in  ignorance  that  Mr.  Preston  was  in  the 
schedule,  which  I  fully  believe.   I  think  it  is  a;very 
natural  and  probable  thing ;  for  though  &fr.  Preston 
was  pat  in  the  schedule  for  what  was  done  in  1859, 
still  there  is  no  more  rcaaon  why  M«or  Walpole 
should  have  known  that  he  was  in  the  schedule, 
than  that  he  dwnld  have  heard  of  the  BOO  or  eOO 
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other  person*  ia  the  achcdule.  Hi«  ma  not  one  of 
the  euei  in  which  wluit  vru  done  would  be  pro- 
adoent  and  notoiioat,  and  known  to  eretyooAy. 
But  Kr  Edmnod  Lacoa  did  not  know  It,  and  it  was 
moeh  more  likely  that  he  would  be  intimately 
aware  of  all  that  took  place  in  that  inqairy.  And 
then  comes  the  question  whether  Sir  Edmund  Lacon 
knowing  that,  knowingly  uoosented  to  the  employ- 
ment of  Mr.  Freston  in  snch  capaci^  as  I  hare 
mentfened,  as  a  manager  of  the  deetion?  It  is 
avowed,  and  not  disguised  at  all,  that  Hr.  Freston 
wu  asked  to  be  chairman  at  one  or  two  of  the 
public  meetings.  Itis  not  disputed  (tho  candidates  of 
eoone  both  knew  of  it)  that  Mr.  Freston  was  asked 
by  Sir  Edmund  Lacon  to  propose  him  at  the  elec- 
tion,  and  he  did  do  that ;  bat  neither  of  those  acts 
in  themselTes  are  acts  which  in  the  slightest  d^pree 
make  Urn  an  ^ent  for  the  management  of  the 
deeUon.  Then,  further  than  that,  we  hare  evidence 
that  Hr.  Freston  did  act  in  a  capacity  wtiich  would 
bare  made  him  an  agent  in  the  management  of  the 
election  to  some  extent  I  think  it  appears,  though 
there  was  aomc  difficulty  in  getting  at  it,  that  Mr. 
Freston  attended  the  meetings  of  mie  of  the  com- 
mtleei^  the  Yarmouth  committee^  that  be  took  an 
actire  part  in  it,  that  he  was  the  chairman  of  it  and 
acted  as  such,  and  I  think  that  was  evidence  tend- 
ing to  shew  that  he  was  manager  of  part  of  the 
election,  Bo  as  to  bring  him  within  the  statute. 
There  was  a  good  deal  of  difficulty  in  getting  at 
handbills  and  circulars,  which  it  was  al^^Bd  were 
signed  by  Mr.  Preston.  One  was  pnt  in  to-day 
^gned  by  Mr.  Freston,  and  I  can  hardly  doubt  that 
the  other*  were  also  signed  by  Hr.  Freston.  It  cer* 
taioly  is  rather  a  remarkable  thing  that  with  the 
exception  of  that  produced  to-day,  not  one  of  those 
handbills  should  be  forthcoming^  and  I  cannot  much 
doubt  that  the  others  would  have  borne  the  same 
■igoature,  and  consequently,  I  come  to  the  conclu- 
sion that  Mr.  Freston  was  acting  as  the  chairman 
of  the  committee,  and  if  the  quesUon  were  solely  if 
he  had  committed  an  ordinary  corrupt  practice, 
whetlier  such  act  committed  by  him  had  been 
branght  hoaie  to  an  agent  of  the  candidate,  I 
dunU  have  thoogfat  ^t  it  was  ao  laongbt 
home.  I  baTe  rery  little  doubt  that  the  people 
at  Yarmouth  did  know  this;  but  the  Legisla- 
ture has  for  some  reason  thought  fit  to  enact 
that  the  emi^oyment  of  the  scheduled  person, 
in  order  to  bring  the  case  within  the  statute, 
must  be  a  direct  personal  engagement  by  the  can- 
didata;  Sir  Edmund  Lacon  aaya  that  he  did  not 
know  of  Hr.  Preston's  actii^;  as  chairman  of  the 
committee  and  so  on,  and  I  think  it  probable  tlist 
he  did  noL  I  suppose  Uiat  Mr.  I'reston's  so  acting 
was  with  the  knowledge  of  Sir  Edmund  Lacon's 
agoits ;  they  were  aware  of  this  statute,  and  they 
were  aware  that  by  the  employment  of  scheduled 
persons  there  would  be  a  risk  of  upsetting  the  elec- 
tion ;  nerettbekns,  they  thought  it  better  to  have 
the  influence  of  Mr.  Freston,  and  one  or  two  others, 
acting  on  the  committee  in  tho  same  way.  But  at 
the  same  time,  while  they  so  procured  their  influence, 
they  would  do^  as  they  had  done  in  former  cases, 
take  great  care  that  Sir  Edmund  Lacon  should  not 
know  of  ft.  Six  Edmund  Iacou  having  been  prac- 
tised in  former  elections  at  Yarmouth,  having  seen 
the  wisdom  of  not  asking  about  money,  or  about 
questions  of  this  sort,  there  is  a  great  probability 
that  this  was  not  known  to  Sir  Edmund  Lacon. 
That  would  not  prevent  me  coming  to  the  conclu- 
ai<m  that  it  was  personally  done  by  him,  tf  I  could 
fee  any  evidence  to  show  that  he  knew  really  that 
it  was  going  to  be  done ;  his  wilfully  shutting  his 
^es  to  it  would  not  prevent  me  from  concluding 
that  Sir  Edmund  Lacon  was  responsible  for  it, 
out  I  cannot  find  any  audi  erldenoe.  That  bdng 
MS  1  can  only  eome  to  the  eondodtm  that  that  part . 


of  the  case  fails.  That  part  of  the  case  was  a  very 
proper  one  indeed  to  investigate,  and  if  tiie  petition 
nad  been  confined  to  that  point  alone,  and  had  been 
i^idnst  Sir  Edmund  Lacon  only,  I  should  have 
thought  the  petition  a  very  proper  one  indeed  to 
be  brought  forward ;  and  if  that  had  been  so,  pro- 
bably, though  I  decided  aguost  the  petition,  I 
should  not  have  decided  that  the  petitioner  should 
pay  the  costs.  But  the  petition  has  been  brought 
against  both  members,  and  has  extended  over  idl 
tbe  county ;  and  it  Is  impossible  not  to  see  that 
large  expense  must  have  been  incurred  on  matters 
in  which  there  lias  been  a  complete  failure  of  proof. 
So  tliat  I  must  come  to  the  conclusion,  which  what 
I  have  already  said  has  indicated,  that  both  mem- 
bers were  duly  elected,  and  that  in  the  present  case 
there  is  no  reason  to  depart  from  tiie  ordinary  rule 
that  the  coats  must  follow  the  event,  and  therefore 
the  petitioner  must  pay  the  respondent's  costs. 
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MoTtgagt — Sah  by  mortgager  to  mcrtgaget—SigAt  of 
rt^wrdme  within  limited  time —  WaU  of  pr^flmoHal 
assistance —  Undervahu. 

A  mortgagor  conveyed  the  mortgaged  etiate  to  the  mort- 
gagee, and  ^  a  contemporaneove  agreement  a  right  <if 
r^psrcAose  mu  reeerved,  if  exercited  within  tix  i/eart, 
on  repayment  of  the  pwrOKm-money,  together  with  all 
expeH$et  and  momya  bud  out  on  the  property.  The 
right  of  repttrchoMe  was  not  exercited  by  the  mortgagor, 
but  M,  eeventeeu  years  after  the  date  of  the'  move 
amveyoJKX,  filed  a  bill,  praying  Uiat  the  traaeaetion 
might  be  declared  to  be  not  a  tale,  bat  a  mortgage^ 
with  the  right  to  redeem : 

Held  (affirming  the  decree  of  Kindersley,  V.  C)  that  the 
transaction  was,  what  it  pwported  to  be,  a  eonv^ance 
b^  way  of  sale,  with  a  right  of  rqywrtiuue  teithin 
SIX  years;  the  evidence  showing  that  this  was  the 
intention  of  the  parties  at  the  time,  and  proof  of  want 
of  professional  amttante,  of  under- wdae,  and  of 
vnfair  pititure  or  the  mortgagtr  Atm'agr  altogether 
failed. 

Tliis  wu  an  appeal  from  a  decree  of  Kinderaley, 

V.C. 

The  bill,  filed  on  March  16, 1661,  amended  in 
Feb.  1863,  and  re-ameuded  in  Oct.  1862,  prayed  a 
declaration  that  eertdn  Indentures,  dated  May  28 
and  29, 1844,  ought  to  stand  as  a  security  only  tar 
■udi  amount,  if  any,  as  the  defendants  Charles  and 
Hubert  Wright,  couidprove  to  be  justly  due  thereon; 
for  an  account  of  the  receipts  by  tlie  said  defen- 
dsots  in  respect  of  certain  lands  and  property  ;  that 
the  defendants  might  be  decreed  to  convey  and 
re-assign  tlie  said  lands  and  property  to  the  plalntiJE 
on  receiving  what  should  be  due  to  them  as  mort- 
gagees; that  the  plaintiff  might  have  damages 
awaried  to  him  and  assessed  by  the  court ;  and  that 
the  said  defendants  might  pay  the  costs  of  the  suit. 
The  circumstances  were  these : 
In  1888,  the  appellant,  John  Hatfield  Qosslc, 
being  owner  in  fee  of  the  Hatfield  Uoor  Estate^  in 
Yorkshire,  applied  to  the  defendant  Robert  Wright 
to  advance  money  to  improve  the  estate  by  the 
process  of  wantog.  This  Rabert  Wright  ^freed  to 
do^  and  by  an  indenture,  dated  Oct  13. 16S8,GoBslp 
mortgaged  in  fee  to  Bo^^giWfi^^t  ig^^g 
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estate,  to  secure  the  re-paymeat  of  15,000/.  lent,  or 
agreed  to  be  lent,  hj  the  latter  to  the  former.  On 
tiie  same  dar  was  executed  an  agreement  between 
Gossip  and  Charles  sad  Robert  Wright.  This  recited 
that  the  15,000/.  was  borrowed  to  enable  Gossip 
to  complete  the  purchase  of  Hatfield  Moors,  and  to 
pay  off  incnmbrancea  and  improre  the  lands  by 
warping,  or  laving  alluTion  from  the  old  and  dT7 
rirer  Idle  in  uie  immediate  neighbourhood.  And 
the  effect  of  the  agreement  was  that,  in  the  first 
instance,  the  sum  of  10,000/.  should  be  placed  in  the 
hands  of  Charles  Wright  for  the  purpose  of  paying 
off  incumbrances,  and  of  warping  and  improring 
the  estate,  and,  if  the  scheme  of  warping  should 
appear  likely  to  succeed,  Robert  Wright  was,  at  his 
discretion,  to  advance  further  sums,  all  sums  so 
advanced  to  be  applied  in  waring  and  improring 
the  estate. 

Various  other  mortgages,  of  the  same  and  other 
parts  of  the  Hatfield  Moor  estate,  and  of  the  plant 
for  warping,  were  made  on  further  advances,  and  in 
Hay  1644,  S7i669J^  was  owing  on  these  secarities. 
By  indenture,  dated  May  29,  1844,  after  reciting 
that  Robert  Wright  had  contracted  with  Gossip  for 
the  absolDte  purchase  of  ttie  hereditaments  com- 
prised in  the  several  indentures  therein  mentioned, 
free  from  all  incumbrances  and  all  equity  of  redemp- 
tion tiiereof,  in  ccmaideration  of  39,870/.,  Gossip 
appointed  and  conveyed  all  the  premises  and 
hereditaments,  and  all  the  equity  of  redemption, 
right,  interest,  and  demand,  at  law  and  in  equity, 
unto  and  to  the  use  of  Robert  Wright,  his  heirs  and 
assigns,  for  ever.  By  an  indenture,  dated  the 
TTOvions  day,  Gossip  had  assigned  to  Robert 
Wright  all  the  irarpitig  plant,  in  conslderatioQ  of 
2680/!^  making  the  whob  amout  of  the  paiohwe- 
money  42,000/. 

Contemporaneously  with  these  deeds  an  agree* 
ment  was  executed,  dated  May  29,  1844,  between 
Robert  Wright  of  the  one  part  and  Gossip  of  the 
other  part,  by  which,  after  recitiag  the  deeds  of 
the  28Ui  and  of  even  date,  and  that  the  aggr^ate 
of  the  moneys  therein  mentioned  amonnted  to 
42,000^  and  that  upwards  of  3000  a<^  of  the  moor- 
land sold  to  Robert  Wright  remained  uncultivated, 
hut  was  capable  of  bSng  improved  by  warping 
and  cultivation ;  and  tha^  on  the  treaty  for  the 
said  purchase,  it  was  agreed  that  Robert  Wright 
mi^t  if  he  thought  proper  improve  the  said  here- 
diuiments,  and  that,  whether  he  so  improved  the 
eame  or  not,  Gossip  should  have  a  right  of  "  pre- 
emption "  of  the  said  hereditaments  and  personal 
estate  and  effects  from  the  said  Robert  Wright,  on 
payment  of  42,000/.,  with  interest  at  6  per  cent, 
aira  all  expenses  of  warping  and  cultivation ;  it 
was  witnessed  that  in  case  Gossip,  his  trustees, 
executors,  administrators,  or  assigns  should  at  any 
time  or  times  thereafter,  withiu  six  years  from  the 
date  tiioeof,  agree  to  repoiehase  and  tender  and  pay 
to  Robert  Wright,  his  executors,  admtoistratora,  or 
assigns  the  sum  of  42,000^,  wiUi  interest  at  5  per 
cent,  per  annum,  and  all  expenses  of  warping,  im- 
proving, cultivating,  or  building  on  the  estates,  or 
in  exchanging  parts  of  them,  or  in  employing  any 
persons,  or  in  purchasing  anv  plant,  including  the 
•aid  Robert  Wright's  pmonu  expenses  in  superin- 
tending, Ac,  and  for  loss  of  time;  then  that  he  the 
iidd  Robert  Wright,  his  execnfanv,  administrators, 
and  assigns,  would  release,  convey,  and  assign  the 
said  hereditaments  and  personal  estate  and  effects 
unto  the  said  Gossip,  bis  heirs,  executors,  adminis- 
trators, and  assigns ;  in  which  case  Gossip  was  to 
be  entitled  to  the  improvements  and  the  plant,  and 
to  have  credit  tat  the  amount  realised  by  any  sale, 
as  well  as  any  rents  or  other  moneys  up  to  that 
time  received  by  Robert  Wright.  The  i«reement 
also  contained  the  following  {voriso:  "And  pro- 
Tided  further,  and  it  is  cleariy  and  wdl  nndexttood 


and  agreed,  by  and  between  the  said  parties  hereto 
that  for  anything  herein  contained  to  the  con- 
trary, he  the  said  Robert  Wright,  shall  not 
be  prejudiced,  hindered,  or  molested  in  tiM 
enjoyment,  cultivation,  and  improvement^  viA 
management  of  the  said  estates,  and  in  havinf 
and  rec^ving  the  produce,  and  rents  and  profits 
thereof,  in  the  same  manner  as  if  this  agreemoit 
or  power  to  repurchase  on  the  terms  herein  coo- 
tuned  had  not  been  made,  the  object  of  the  parties 
being  to  give  to  the  said  John  Hatfield  Gossip  the 
preference  of  repurchasing  within  the  period  siore- 
said ;  but  that  the  said  Rohm  Wright,  in  the  mean- 
time, and  at  all  times,  shall  peaceably  hare,  hold, 
occupy,  possess,  and  enjoy  the  same  freehold  and 
copyhold  estates  and  hereditaments  and  premises 
and  personal  estate,  as  his  own  absolute  estates 
under  the  said  recited  indentures,  and  according  to 
the  uses,  ends,  intents,  and  purposes  therein  eon- 
tained,  and  the  true  intent,  meaning,  and  effect 
thereof,  as  and  for  his  own  freehold  estates  of  io' 
heritance  in  fee  simple  in  possession,  and  copyhold 
estate  of  inheritance,  and  the  said  personal  estate 
as  and  for  his  own  use  absolutely." 

Robert  Wright  took  possession  shortly  after  the 
execution  of  the  deeds  of  1844,  the  expaises  of 
preparing  [which  were  paid  isiy  him.  Out  tie 
3000  acres,  not  more  than  310  were  warped,  and  tite 
six  years  expired  on  May  29,  1850.  Wright,  st 
Gossip's  request,  extended  the  period  limited  for 
repurchase  to  Jan.  1,  1853.  No  proposal  to  repnr* 
chase  was  within  that  period  made  by  Goaaip. 

In  1856,  Robert  Wright  conveyed  the  estate  to 
his  brother,  Charles  Wright. 

In  Aug.  1852  a  suit  was  instituted  by  the  infant 
children  of  the  appellant,  suing  by  one  Wilmer  as 
thdr  next  friend,  ag^st  the  respondent  and  the 
appellant  for  the  purpose  of  establishing  certain 
charges  on  the  estate,  to  the  benefit  of  which  tbey 
were  entitled.  In  thU  suit,  Kiodersley,  V.  0^  ia 
March  1855  held  that  Robert  Wrij^t  bad  oMUtmc- 
tive  notice  of  these  charges,  and  they  were  accord- 
ingly established.  In  the  course  of  the  suit  it  was 
suggested  and  insisted  on,  as  a  matter  of  law,  on 
behalf  of  Robert  Wright,  that  the  mortgsge 
executed  to  him  existed  for  the  purpose  of  protect- 
ing him  from  these  charges;  bntKob^  Wright 
was  treated  by  all  the  parties  to  the  said  suit  and 
by  the  court  as  the  absolute  owner  of  the  estate 
originally  mortgaged  to  him. 

The  bill  in  the  present  case  was  filed  on  March 
16, 1861,  and  the  appelUnt  in  it  charged  thatwhsn 
he  executed  the  indentnTes  (tf  Hay  28th  and  S9di 
1644,  he  had  no  intention  to  assign  to  the  leqmn- 
dent  his  equity  of  redemption  in  the  premises 
therein  comprised,  nor  did  the  respondent  suppose 
that  the  appellant  had  any  intentiim  of  so  doing; 
and  that  it  was  well  understood  that  they  were  owj 
intended  to  be  a  further  security  for  moneys  ad- 
vanced or  to  be  advanced,  and  uiat  the  ai^ellant 
had  not  sufficient  professional  assistance  when  he 
executed  those  deeds,  and  also  that  the  mortgaged 
estates  were  of  large  and  Increasing  ralne.  He 
respondents  by  their  answer  denied  the  allegatiQU 
of  the  appellant. 

Mndi  evidence  was  brought  forward  on  both 
sides  to  show  the  intention  of  tite  parties,  the  his- 
tory of  the  transaction,  and  the  alleged  want  of  iko- 
fessional  assistance. 

The  cause  came  on  for  bearing  upon  replicatioD 
before  Kindersley,  "V.  C.  on  April  23nd,  25th,  26th, 
27th,  28th,  29th,  and  80th,  and  on  May  2nd  1863. 
His  Honour  gave  Judgment,  dismisuog  the  apP*l- 
lanfs  biU  with  costs  (8  L.  T.  Rep.  K.  S.  627).  This 
decree  was  the  subject  of  the  {vesent  appeal. 

JemmM,  for  the  appellant,  dted  the  foUowing 

eases  and  authorities t  i-\r\ri\o 
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J>ouglaa  t.  CuIiwrtMlL  3  CHff.  251 :  5  L,  T.  Bep. 

N.  S.  48i ; 
yevKomb  T.  Bonham,  I  Tem.  8 ; 
Bmcard  v.  Harris,  Id.  190 ; 
PMhorpe  T.  i\irffr,  Id.  476 ; 
Tdthott  T.  Braddill,  Id.  183 ; 
JfanZove  r.  Baii,  2  V«ni.  84 ; 
Lord  DamUty  t.  I%«  London,  OkaAam,  an4 

ifowr  Jeoilioav,  8  L.  T-  Bep.  A.  S.  M,  9  Jar. 

N.  S.  4^2 ; 

<3mft  T.  Graham,  Q  L.  T.  Bep.  X.  8.  112,  589; 

2  D«  O.  J.  &  S.  155 ; 
Samnnes  v.  MoHoy,  2  J.  &  La.  T.  521 ; 
Lawless  v.  Man^etd;  i  Ir.  Ea.  126} 
Baierv  Wine,  1  Yes.  sen.  160; 
Fee  V.  ColriM,  11  Ir.  Eq.  486 ; 
Keale  t.  Uorris,  Beati?  599 ; 
AJ4eraonr.  White,  2  De  G.  A;  J.  97. 

Sir  RMndeU  Pahur,  Q.  C,  i/oruon,  Q.  C.  and 
Dutuuiu/,  for  ths  respoodeot*,  were  not  called  on. 

.^;>n716.— TheLord  Chancellob.— I  coQBider  it 
is  Dot  neceasary  for  your  Lordahips  to  hear  the 
TeapoDdeots  in  this  case,  regard  being  had  to  the 
chwaeter  oi  the  instruments  ag^nit  which  it  is 
proposed  now  to  act,  hecanse  it  Is  impossible  to  sa; 
thsi,  upOQ  the  constnictioa  of  these  instrameuts 
themsflres,  there  can  be  any  doubt  as  to  the  real  in- 
tention of  the  parties.  We  are  aov  asked,  in  effect, 
to  gire  a  totally  different  operation  to  these  deeds 
from  that  which  on  the  face  of  them  they  purport 
to  express ;  and  tha^  as  it  seems  to  me,  without  one 
trace  tbrongbout  the  whole  of  the  proceedings  of  any 
case  of  surprise,  or  fraud,  or  mistake,  which  could 
indnoe  us  to  come  to  the  conclusion  that  the  deeds 
are  not  txm^  Jide  expressing  the  object  or  intention 
which  erery  one  of  the  parties  to  them  had  in 
Tiew.  Now,  the  character  of  the  transaction, 
Ta7  stated,  is  this  — that  OoaAp,  the 

appdlant,  was  the  owner  of  an  estate  which 
he  and  others,  the  Messrs.  Wright  among 
them,  thought  might  be  greatly  improred  by 
the  operation  call^  "  warping."  The  estate  was 
of  some  value  in  itself,  yielding  a  rental  of  about 
1000/.  a  year  with  reference  to  the  land  already  re- 
d^medj  and  It  was  considmd  that  a  very  large 
sum  might  be  obtained  by  reclain^g  about  SOOO 
were*  then  unreclaimed  upon  the  property.  The 
Messrs.  Wright  appear  from  time  to  time  to  hare 
been  disposed  to  assist  in  ttiia  operation,  and  to 
hare  adranced  money  to  Mr,  Qossip  to  enable  him 
to  effect  an  improvement  of  ttiis  estate :  but,  after 
«  titae,  wbeihor  it  was  from  their  findmg  Aat  the 
profits  were  not  so  great  as  the  eqpenditnre, 
or  that  the  expenditure  was  greater  than  had 
been  anticipated— whatever  the  reason  might  be— 
the  Messrs.  Wright  appear  to  Iiare  felt  that  they 
had  advanced  (for  that  appears  to  me  the  true  con- 
atmction  of  what  passed  i>etween  the  parties)  as 
much  as  prudent  men  conld  be  jusUfled  in  advan- 
€ang,  and  as  mnch  as  seemed  to  them  to  be  about 
the  full  value  of  the  estate,  and,  therefore,  the 
arrangement  whidi  was  come  to  was  this.  There  is 
some  little  controversy  whether  they  or  Gossip  first 
proposed  the  arrangement.  The  Vice-Chancellor 
app$an  to  have  been  inclined  to  the  opinion,  as  I 
confess  I  am  myself,  that,  loolcing  at  the  whde 
transaction,  the  probability  is  that  Mr.  Oossip  was 
the  first  to  propose  it,  and  that  Messrs.  Wright 
then  came  into  ttie  arrangement ;  that  in  1844  they 
abould  «ve  at  once  the  value  of  the  estate— as 
things  Uieu  stood— about  42,000/.  Certain  items 
"were  thrown  into  consideration  which  are  not  worth 
■lentioaing  at  the  present  moment.  They  said, 
**  We  agree  to  give  that  sum  as  the  full  valne  of 
the  proper^,  but  we  have  already  advanced  that 
smn,  or  nearly  that  sum,  to  you,  and  further  we  will, 
U  you  aappose  yon  can  get  any  better  valne  for  the 
«mte^  gtra  yon      ywi  to  obtain  that  bttter 
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value :  but  then  you  must  remember  this,  that  we  too 
must  have  the  option  of  acting  as  we  may  thhik 
best  hereafter,  according  to  cireunutances,  if  any 
change  should  take  place  elUier  in  the  cha- 
racter of  the  property  or  in  our  means  of 
effecting  the  improvements.  We  must  ourselves 
have  the  option  of  improving  during  all  the 
six  years.  We  cannot  do  so  in  our  character  of 
mortgagees,  therefore  we  propose  now  to  take  the 
estate  at  once  into  our  own  hands,  to  make  ourselves 
masters  of  the  property,  with  full  liberty  to  na  to 
make  all  improvements  that  ws  maj  Husk  fit  to 
make,  and  at  the  same  Ume  with  fall  liberty  to 
abatun  from  making  any  improvements  that  we 
may  think  fit  not  to  make.  In  other  words,  the 
estate  stiaU  be  ours  to  deal  with  it  as  we  please,  bat 
you  shall  have  six  years,  doriiig  which  yon  may 
take  it  out  of  our  hands  if  yon  cui  find  anyone  who 
will  give  you  more  for  it,  but  in  that  event  yoa 
must  deal  with  us  upon  this  footing,  that  an  account 
must  be  taken,  as  if  we  had  continued  to  he  persons 
atlvancing  money  for  the  improvement  of  the  eatat^ 
to  be  repaid  our  advances,  and  you  must  repay  us 
the  money  so  adraDced."  To  carry  this  anange- 
ment  into  effect,  three  deeds  were  drawn  np,  whfaJi 
seem  to  me  to  make  the  whole  matter  as  clear  as 
possible.  Two  of  them  only  need  be  considered. 
One  assigns  the  machinery  and  implements  that 
were  employed  in  the  operation.  The  first  of  the 
two  deeds  which  we  have  particularly  to  consider  is 
a  sale  oat  and  out  (tf  the  property  for  the  sum  of 
42,000A  Mr.  Jemmett  admits,  as  he  could  not  help 
doing,  that  that  was  in  effect  upon  the  face  of  it  a 
complete  sale,  and,  if  the  case  had  stood  ther^ 
nothing  could  have  been  advanced  against  what 
had  been  done  other  than  the  second  bnnch  of  the 
argument,  which  was  broaght  in  at  the  close  of  Mr. 
Jemmett's  speech,  viz.,  anv  question  diat  might 
arise  as  to  whether  this  gentleman,  being  in  distress, 
had  been  imposed  upon  in  tiie  transaction.  Then 
the  next  instrument,  npon  which  a  good  deal 
of  reliance  has  been  placed  by  Mr.  Jemmett, 
u  this — it  is  an  instrument  perfectly  con- 
sistent witii  the  other  instrument,  agreeing 
with  it  in  all  ita  provisions,  bat  saying,  *«Toa 
have  sold  the  estate,  and  conveyed  it  to 
us  by  the  former  deed,  but  during  six  yean 
you  shall  be  at  liberty  to  have  what  in  the  re> 
citals  is  called,  the  pre-emption,  and  which,  in  the 
operative  part  of  the  deed,  is  expounded  in  full, 
clear,  and  definite  terms,  which  admit  of  no  mistake 
or  confusion  whatever,  to  be  this : — Yoa  shall  have 
the  right  of  re-purchasing  (as  it  Is  there  termed) 
the  whole  property,  by  paying  to  us  all  that  we 
shall  have  advanced  in  the  meantime,  and  advanced 
in  this  sense,  advanced  on  our  own  account  if  we 
retain  the  estate  at  the  end  of  the  six  years,  and  ad* 
vanced  on  your  account  and  for  your  benefit  if  it 
turns  out  tliat  yoa,  bf  re-porchadog,  become  tlie 
owner  of  it,  and  have  the  benefit  of  the  improve, 
ments  made  by  us.  In  that  case  all  that  we  ad- 
vance for  the  improvement  of  the  estate  Is  to  be 
repaid.  It  says  nothing  about  pre-emption  in  ita 
more  strict  and  definite  sense,  viz.,  the  right  of 
having  the  first  offer  when  a  person  is  about  to 
make  a  sale.  It  does  not  deal  with  that  at  all,  but 
it  gives  this  gentleman  the  right  at  any  tUn^ 
whether  the  Messrs.  Wright  were  going  to  sell  or 
not,  of  coming  with  the  money  and  saying,  "  Here  is 
the  42,000/-  and  all  the  money  that  yon  have  laid  out ; 
now  let  us  nave  the  estate."  That  that  is  the  dear 
and  definite  meaning  (tf  the  deeds  seems  to  me  to 
be  beyond  all  doubt  I  cannot  at  present  see  that  it 
would  make  any  difference  if  It  were  called  a  rij^t 
of  pre-emption,  taken  in  the  strict  and  narrow  fbnn 
of  the  right,  viz.,  to  step  in  when  a  person  is  about 
to  sell.    I  think  that  wonld  be  an  irrational 
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bnt,  even  if  it  had  that  meaning,  the  aimple 
antwtt  woald  be  that  when  the  end  of  the  six 
jean  has  arrived   that  right  is  orer.  Thus, 
therefore,  the  two  deeds  staod  together,  and,  anless 
it  can  be  shown  that  undue  adrantage  was 
taken  of  this  gentleman,  who  ia  alleged  to  have 
heen  in  want  of  money,  there  ia  nothing  more  to 
be  aaid  upon  the  instrnmenta  standing  hj  them- 
selTei ;  and  the  clear  intent  and  meaning  of  the 
parties  must  be  taken  to  be  an  out-and-out  purchase, 
but  that  the  Kller  has  the  opportunity  of  repur- 
dusing  within  the  period  of  six  years.    Such  a 
transaction  might  of  course  be  reopened  by  an  ex- 
tension of  time  by  agreement,  or  there  might  be 
ocdlateral  circumitancea  shown  by  which  the  pnr- 
diaser  might  be  held  to  hare  made  a  concession, 
either  express  or  implied ;  bat  there  is  nothing  of  that 
Und  here  beyond  a  certain  date,  which  is  of  some 
importance,  becanM  it  aeems  to  explain  what  would 
otherwise  seems  to  be  ambiguous,  namely,  the  talk 
whidi  occurred  from  time  to  time  about  adrances 
after  the  expiration  of  the  six  years,  which  would 
not  be  in  itself  quite  consistent  with  what  I  Iiave 
held  to  be  the  meaning  of  the  parties  to  the  deed, 
unless  there  had  been  an  extension  of  time,  because 
at  the  end  of  the  six  years  all  questions  lAont  ad- 
Tances  would  be  put  an  end  to.  But  there  is  a 
witness,  whose  evrdence  does  not  seem  to  be  in  any 
vsy  impugned,  Mr.  Liddle,  who  says  distinctly  that 
the  time  was  extended  liberally  by  Messrs.  Wright 
from  some  time  in  the  year  1860,  when  it  expired,  to 
Jan.  1858,  and  from  that  time  no  farther  Ume  was 
granted,  and,  as  far  as  the  Messrs.  Wright  were 
emoemed,  ttey  were  at  liberty  to  stand  upon  thdr 
rights.  All  that  you  read  abmit  adrancet  between 
1860  and  1863  tends  to  show  that  ererybody  recog- 
nised it  as  a  matter   of  mortgage  and  not 
a   matter   of   sale;    bat  after   1863   we  find 
nothing  of  the  kind,  although  I  do  flud  un- 
doubtedly letters  written  which  hare  something  of 
that  aspect.   There  ia  a  talk  of  "your  mortgage," 
and  the  Messrs.  Wright  say  that  they  do  admit  that 
there  is  a  little  fencing  between  the  parties  on  the 
tnbject.   But  after  Jan.  185S,  there  Is  no  substan- 
tial  question  between  them.   Then,  if  anything  can 
make  this  more  clear,  it  is  the  introduction  of  that 
able  solicitor,  Mr.  Baxter,  who  upon  the  second 
branch  of  the  case  was  quite  competent  to  protect 
the  interests  of  his  client  from  advantage  being 
taken  of  him  in  his  circumstances  of  distress,  as  to 
the  question  of  construction  which  was  put  by 
-ererynody  upon  these  injtruments.  What  can  be 
clearer  than  ttie  correspondence  to  which  Kindersley 
y.C.  alludes  in  his  judgment,  viz.,  the  correspond- 
ence shortly  beforo  the  exinration  of  the  time 
allowed  for  re-pnichase,  showing  that  Uie  Messrs. 
Wright  were  disposed  to  exerdse  a  certain  denree  of 
indulgence,  and  were  then  calling  upon  Mr.  Baxter 
himself,  saying,    Why  don't  yon  get  your  client  to 
re-purciuse  the  estate,  we  have  no  particular  desire 
to  retain  it  ?   Do  find  a  purchaser  for  the  estate,  or 
buy  it  yourself.    If  yoa  purchase  it  yourself, 
Messrs.  Wright  will  give  yon  time,  If  they  have 
anybody  that  they  uao  deal  with,  and  who  they 
think  is  tond  fide,  furnished  with  funds,  for  com- 
^tlng  the  purchase.   But  do  see  if  you  cannot  pat 
your  client  into  a  more  suitable  frame  of  mind  upon 
the  subject."  Then  comes  that  remarkable  letter 
flf  Bfr.  Baxter's  in  answer,  in  which  he  says,  "I 
should  like  to  see  the  deed  which  you  call  the  deed 
<tf  im^mption,  and  which  yon  recollect  that  we 
■pedally  settled  together."   Now  that  letter,  in 
substance  most  remarkably  agrees  with  his  evidence. 
It  is  open  to  the  observation  that  the  evidence  is  of 
a  macb  later  date  than  the  letter,  and,  therefore, 
Vitbont  the  slightest  impuUtton  of  any  intention 
do  otherwise  tun  give  a  most  accurate  raprasenta- 
ttoo  of  the  transaction,  ve  must  credit  Mr.  Baxter 


with  having  a  bettCT  memory  of  the  transactioa  it 
the  time  of  writing  the  letter  than  at  the  later 
period  of  his  giving  the  evidence,  but  they  most 
remarkably  fit  into  each  other.  Mr.  Baxter  t^ 
you  that  lua  client,  the  present  appellant,  told  Un 
that  the  Messrs.  Broorohead,  the  solicitws  for  (fee 
re^pondenta,  were  pressing  him  for  the  execution  of 
these  deeds,  and  that  he  took  Mr.  Baxter  with  him 
to  their  office  because  it  was  there  that  the  deeds 
were  to  be  executed.  Mr.  Baxter  says  that  he 
pemsed  the  deeds,  and,  having  so  done,  be  aUond 
his  client  to  execnte  them.  As  Mr.  Baxter  alloved 
his  client  to  execute  the  deeds,  be  must  be  tska 
to  have  had  a  perfect  knowkdge  of  what  the  coateitts 
of  the  deeds  were,  and  be  would  know  wfaethv 
they  sgreed  with  the  instructions  which  he  had  re- 
ceived from  his  client  upon  the  subject,  and  whidi 
he  is  not  called  upon  to  disclose;  so  that  we  fiod 
that  in  1850  (six  yean  after  these  tnunaelioBS 
occurred)  his  memory  is  perfectly  and  aecantdy 
impressed  with  the  character  of  the  deeds,  and  at 
that  time  he  so  accurately  recollects  tb«r  effect 
that  be  describes  the  deed  of  purchase  and  reminds 
Mr.  Broomhead  that  he  specially  settled  it  with 
him.  That  special  settlement,  I  should  assome, 
from  Bfr.  Baxter's  character,  would  have  been  a 
necessary  consequence  of  bis  bring  tcdd  that  hit 
client  felt  himself  to  be  under  some  degice  of 
pressure  with  reference  to  the  deeds  to  be  executed, 
and  if  the  Messrs.  Broomhead  were  pressinx  tiini  to 
execute  tliem,  he  would  take  care  that  his  dient 
was  justly  treated,  and  that  the  deeds  represented 

i'ust  what  bad  taken  place  between  the  parties,  sad 
have  no  doubt  that  be  did  so.  Then,  that  being 
so^  there  only  remains  the  question  last  suggested 
by  Mr.  Jemmett,  that  we  might  give  Wave  to 
amend,  in  order  to  enal^  the  appellant  to  make  ont 
a  case  of  undervalue  and  of  undue  pressure,  tn  s 
sense  tn  which  the  Court  irf  Cbanoerr  would  uj 
that  the  ^txxeding  was  fraudulent,  by  reaioo  of 
undue  advantage  beii^  taken  of  a  perwu  in  diatieis. 
Now,  in  the  lint  place,  as  regards  the  value  of  the 
property  we  have  really  nothing  to  show  that  the 
property  was  in  any  way  taken  at  an  undervslee. 
There  were  a  variety  of  schemes  suggested.  Ur. 
Jemmett  commenced  by  opening  a  prospectus  to 
satisfy  us  that  the  property  was  of  greater  tsIik. 
But,  although  that  prospectus  was  issued  by  oertaia 
speculators,  no  company  was  ever  fonoM.  Ne 
persons  were  found  weak  enough  to  act  upon  tbs 
prospectus,  and  nothing  has  been  shown  in  the  ws/ 
of  evincing  the  opinion  of  any  person  in  tbe  worn 
that  tbe  value  of  tbe  property  was  more  than  ni 
given  ;  but,  beyond  that,  this  case  is  remarkable  si 
being  one  of  re-purchase,  and  certidnly  in  a  esse 
where  aix  y«rs  era  allowed  for  tbe  repurchase  it 
would  be  a  very  difltenlt  tiling  for  any  penoa  to 
overthrow  an  arrangement  of  that  kind,  on  tlie 
grouud  of  pressure,  or  on  the  ground  a  want 
of  opportunity  for  thought  and  cooridentioai 
for  the  party  has  six  years  to  think  about  it,  aod  to 
go  about  and  consult  whomsoever  he  pleases,  ai^ 
to  see  if  there  is  anyone  who  will  give  him  moiv. 
The  appellant  had  a  most  reputable  and  able  soU- 
dtor  to  advise  him  during  uie  whole  of  those  six 
years,  a  gentleman  than  whom  It  would  be  hsrdly 
possible  to  select  a  better  to  advise  him,  and  to  Baa 
bim  a  person  to  advance  money  upon  auy  under- 
taking that  was  likely  to  be  successful.  Then  hor 
can  we  say  that  there  is  the  slightest  evidoioe  a 
undervalue  ?  How  can  we  say  that  there  is  tbe 
slightest  evidence  of  any  pressure  bdn(^  put  upon 
him,  when,  on  the  contrary,  we  find  that  indnigeacs 
was  granted  to  him  for  a  year  and  a  half  b^ood 
the  six  years?  How  can  we  saytbat  any  injnsttoe 
has  been  done  him  by  Messrs.  Wrigbtf  l^beW- 
gation  is  an  nnfottttnate  oav~*It  ^  ^  case  in  wck 
a  person  hAjingt^mmisibO^P^^^ 
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been  obli{(ed  to  part  vith  it,  and  mskei  vain 
attempts  to  recover  it  at  the  oxpense  of  those  from 
whom,  at  the  time  of  the  sale,  he  received  its  full 
value.  Upon  the  whole^  it  seeuH  to  me  that  what  I 
«aght  to  suggest  to  TOOT  Lordships  is  that  yon 
should  dismiss  this  appeal.  Being  a  pauper  case, 
of  coarse  costa  cannot  be  given.  Therefore  the 
appeal  will  be  dismlHed  in  the  anal  fono,  but 
irithoat  costs. 

Lord  C0ELMSFOBD.— I  entlrdr  agree  with  mj 
noUe  and  learned  friend  npon  the  vooltadE.  The 
cue,  indeed,  it  abundantly  clear.  There  is  no 
gronad  (or  supposing,  under  the  drcamstances  that 
appear  before  ns,  that  there  was  any  over-reaching 
ou  the  part  of  the  Messrs.  Wright,  or  any  unfair 
•drantage  taken  of  the  appelant.  The  deed*, 
therefore^  which  were  executed  must  be  taken  to 
expreaa  the  real  Intention  and  agreement  of  the 
parties.  Now,  the  deed  is  clearly  a  deed  of  sale, 
with  a  power  of  repurchase  within  six  years,  given 
to  the  appelUmt  upon  certain  conditions.  The  aigu- 
ment  of  the  appellant  amounts,  as  I  understand  it, 
to  .this — that  ^e  appellant  having  failed  to  execute 
that  power  which  Is  given  to  him  tqr  the  deeds,  the 
rdatum  of  mwtgagor  and  mor^geo  reverts,  and 
the  power  of  redemption  revives.  Now,  I  confess 
that  it  appears  to  me  only  necessary  to  state  this 
view  of  the  appellant's  case  to  show  that  it  is 
utterly  without  foundation.  Under  these  circum- 
stances, I.agree  with  my  noble  and  learned  friend 
that  this 'appeal  should  be  diamitsed,  and  I  agree 
with  him  also  in  the  opinion  that  this  is  not  a  case 
in  which  we  ought  to  grant  any  leave  to  amend. 

Lord  CoLonaAT.— I  have  nothing  to  add  to  what 
has  been  stated.  It  appears  to  me  that  looking  at 
these  deeds,  which  are  clearly  a  deed  of  sale  with 
an  agreenwot  to  re-acquire  by  purchase,  and  look- 
ing at  the  history  of  the  previous  proceedings,  there 
nothing  unreasonable  or  unfair  in  such  a  trans- 
action, taking  it  as  it  appears  upon  the  evidence 
before  ns.  Tben  the  question  comes  to  be,  wtiether 
there  is  any  reason  why  these  deeds  should  not 
reeeire  their  full  effect  according  to  the  clear  con- 
atnietion  to  be  put  npon  them.  I  have  beard  no 
reason.  It  Is  suggested  that  it  really  was  a  tran- 
aaction  of  a  hidden  character ;  that  it  was  a  mort- 
gage that  was  really  intended  between  the  parties, 
although  they  put  it  in  another  form.  That  is  a 
snggestion  which  has  no  support  from  any  facts 
mppeariag  before  us.  Therefore  I  can  have  no  doubt 
<»  the  judgment  we  ought  to  pronounce— tiiat  we 
should  dismiss  the  appeal. 

liOrd  Cairits.— I  cannot  help  feeling  that  this  is  a 
case  that  presses  with  pecaliar  hardship  on  the  re- 
spondents in  the  appeal,  because  they  have  to  meet 
litigaUtm  carried  on  atyonr  Lordship's  bar  without 
the  ordinary  means  by  which,  in  the  case  of  one  not 
•tting  as  a  panper,  they  would  to  some  extent  be  re- 
im boned  the  expenses  incurred.  Upon  the  merits, 
it  Appears  to  me  that  the  appeal  altogether  fails. 
The  traosactidh  which  Is  imp^cbed  is,  on  the  face 
of  the  deeds,  clear  and  distinct.  No  words  of  any 
omT^aaGe  could  more  clearly  have  described  the 
transactioB.  It  is  a  bansaction  in  which  a  mort- 
gagor parts  with  his  whole  right  and  equity  of  re- 
demption in  consideration  of  the  sum  due  from  him 
a^  the  time  to  the' mortgagee.  And  in  this  par- 
ticalar  case  the  deed  further  stipulates  that  if  be 
diidi  be  mioded  within  a  limited  time  to  become  the 
pordiaser  hack  of  that  which  be  has  sold,  be  may  do 
so!on  certain  terms.  Now,  if  that  was  the  real  trnns- 
actioo,aod  notamiuk  of  some  transaction  of  a  differ- 
ent kind,  I  am  not  aware  of  any  rule  of  law,  or  of  any 
prindple  npon  which  courts  of  eqiUty  have  hitherto 
acted,  that  would  stamp  that  transaction  with  any 
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kind  of  illegality  or  unfairness.  It  appears  to  me 
to  be  a  transaction  into  which  a  mortgagor  and 
mortgagee  may  well  enter,  supposing  there  is  no 
fraud  or  unffUrness  in  the  m,att«r.  This  being  the 
transactim  on  the  face  of  the  deeds,  is  there  any 
colour  for  the  suggestion  that  it  was  not  the  real 
transaction  between  the  parties?  I  attended  with 
anxiety  to  the  evidence  given  in  the  case  of  that 
which  happened  at  the  time,  and  that  which  is  said 
to  have  happened  afterwards,  between  the  parties, 
what  wo  may  term  the  roister  between  the  mort- 
gagor and  mortgagee,  and  in  the  whole  of  that 
evidence  I  have  been  unable  to  place  my  finger  on 
any  one  fact  or  statement,  on  either  side,  during 
the  number  of  years  that  elapsed  after  tlie  execu- 
tion of  these  deeds,  which  would  raise  in  my  mind 
even  a  sasincion  that  the  deeds  did  not  truly  and 
accurately  describe  the  transaction  between  the 
parties.  On  the  contrary,  Z  find  expressions  used, 
npon  the  one  side  and  upon  the  other— or,  I  per- 
haps should  say,  expressions  used  on  the  part  of 
the  Messrs.  Wright  and  those  acting  with  him,  and 
not  in  an^  way  controverted  on  the  other  side— 
which  assigned  to  Messrs.  Wright  the  same  posi- 
tion which  the  deeds  npon  the  face  of  them  assigned 
to  them.  I  cannot  avoid  adverting  to  one  matter 
which  happened  subsequently  to  the  execution  of 
the  deeds,  and  which  l^t  on  my  mind  a  very  disa- 
greeable impression.  I  recollect  another  suit  in  the 
same  names — a  suit  of  Gossip  v.  Wrighl,  instituted 
in  ^e  Court  of  Chancery  by  the  children  of  the 
appellant— H  to  which  all  that  theappcUant  can  say 
is  that  he  did  not  take  an  active  part  in  it,  but  he 
carefully  abstains  from  saving  that  it  was  not  a  suit 
promoted  by  him  and  earned  on  with  his  concurrence 
and  support.  In  that  suit  the  children  of  this 
appellant  alleged  as  the  foundation  of  their  claim 
against  the  Messrs.  Wright,  that  they  had  become 
the  purchasers,  oat  and  out,  of  the  equity  of  re- 
demption of  this  property,  and  on  that  assertion 
they  were  able  to  substantiate  a  claim,  according  to 
the  well-known  and  established  principles  of  Uie 
court,  against  the  Messrs.  Wright,  by  which  they 
obtained  from  tliem  payment  of  a  charge  on  the 
estate.  Without  that  assertion,  the  Messrs. 
Wright  would  have  been  under  no  liability  what- 
ever to  have  paid  anything  to  those  children.  After 
that  suit,  conducted  in  tlie  presence  of  the  appel- 
lant (because  he  was  a  defendant  in  the  suit)  con- 
dactcd  by  his  own  children,  for  him  to  turn  round 
now,  at  this  distance  of  time,  and  insist  that  all 
that  was  maintained  in  that  suit  was  a  fiction,  and 
thatL  although  his  children  recovered  money  upon 
the  faith  of  thrir  assertion  that  Messrs.  Wright  had 
purchased  the  equity  of  redemption,  no  such  pur- 
chase ever  took  place.  I  say  for  an  appellant  so  to 
act  appears  to  me  to  be  an  act  which  cannot  be 
passed  over  in  your  Lordships'  House  without  some 
observation  and  reprehension.  As  r^ards  the  ap- 
[dication  which  was  Anally  made  to  as,  to  sllow  an 
amendment  of  the  appeal,  I  am  glad  to  find  that 
your  Lordships  are  not  in  any  way  disposed  to  enter- 
tain that  application. '  It  appears  to  me  that  such 
an  amendment,  if  mode,  would  entirely  ful.  That 
Mr.  Gossip,  the  appellant,  had  professional  advice 
of  the  most  eminent  kiud  at  the  time  of  the  execu- 
tion of  these  deeds,  is  perfectly  clear.  Then  with 
regard  to  what  is  said  as  to  the  sale  having  been  at 
an  under>-alue,  I  cannot  find  any  evidence  whatev^ 
upou  that  point.  I  find  that,  af  tera  nnmber  of  years 
had  elapsed,  a  speculative  company  was  set  on  foot, 
and  certain  statements  were  made  as  to  the  value 
of  the  property.  But  it  is  to  be  observed  that  at 
the  time  when  this  transaction  took  place,  viz,  in 
1844,  when  the  deed  in  question  was  execated,  the 
property,  with  the  exception  of  a  very  small  portion 
of  it,  was  poor  hutd  utt^jy,  unwo^u^tive  ;  it  was 
entire^  a  matter  of  specamuia  wh«  the  e&ct  of 
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warping  might  be  and  to  vtmt  extent  it  woald 
make  it  prodnctire  ;  but  there  is  no  eridence  wbat- 
ever  upon  which  I  can  lay  mr  finger  at  this  moment 
that  wootd  lead  me  to  uj  that  the  ram  of  money 
Id  eonaideration  of  which  Uie  equity  of  redemption 
was  conveyed  was  in  any  way  insufQcient  There- 
fore, I  see  no  eridence  on  which  the  appeal  could  be 
sustained,  even  if  amendments  were  allowed.  I 
entirely  concur  with  my  noble  and  learned  fiiends 
that  the  appeal  must  be  dismissed. 

Jtamett. — My  Lords,  will  you  permit  me  to 
make  an  observation  ?  I  did  not  sign  this  appeal, 
and  therefore  I  bad  not  occasion  to  consider  whether 
in  form&  pauperis  the  ^ipellaot  might  appeal  to  this 
House  or  not.  But  I  appeared  fa  ibwotC  of  this 
appeal  at  your  Lordship's  bar  because  I  fdt  it  my 
duty  to  do  BO,  as  baviog  been  counsel  in  the  case  in 
th«  Gonrt  bdow. 

Dtcrtt  affirmed. 
SoUdtor  for  the  appellant  M<uaa, 
SoUdton  for  the  respondent  BnoaAead  and 


in  parliament. 

Bapotlsdiif  TanwaiCK  CunoKD,  wa&  PiKBuna  B.  BmtzM 
Eava..  BuTiatOMt-lM. 

COUBT  OF  BEFEREES  ON  FBIVATE  BILLS. 

MoHdaa^  ifarA  22. 

(BeforeMr.I>ODSoir,U.F.,Chdrma&;Hr.BiCKA]tDS, 
and  Mr.  Bokhak  Cahtbb,  Referees.) 

IflDLAKD  AKD  LOITDOK  AND  NoSTH-WESTBSN 

Railway  CoMPAHixft'  Bill. 
Objections  to  the  locus  standi  of :  (1.)  The  Lanca- 

BHIBE  AND  YoSKSBIBB  RaJLWAT  COMPANY ;  (2.) 

Ths  Moam  Brttuh  Railway  Cohfany. 

Abandonment  of  raHwa^ — Compeiitim — Tkraagh  rotites 
■^Traffic  arrangements — The  English  and  ScottA 
traffic  agrumem. 

A  Bid  KKU  prcmotedbg  two  raUwag  ammanies  to  enable 
them  to  enter  into  agreements  that  wouui  place  it  in  ihe 
power  of  OM  of  we  companies  to  di^mue  viiih  the 
construction  of  an  ind^>endent  and  competing  Hne 
authorised  in  1866,  which  it  was  proposed  by  the  Bill 
to  abandon.  Petitions  against  the  Bill  were  d^tosited 
hji  two  other  railway  companies,  one  to  the  north  and  the 
other  to  (Aa  eoua  of  the  authorised  line,  btU  not 
acttuUfy  in  tmtaet  with  it,  fxmqtlaining  of  the  pr^tosed 
abandonment,  on  the  growid  that  their  trcffic  would  or 
might  be  impeiUd  bv  the  loss  of  thistuw  ana  indipaulent 
route  between  England  and  Scotland,  and  that  the  Bill 
placed  in  the  hands  of  ^  promoters  powers  of  uxtda^ 
favouring  and  influencing  the  course  of  traffic : 

Held,  that  thepetitteaers  re^iectivefy  had  a  ban  ata»& 

The  Bill,  among  other  objects,  proposed  to  sanc- 
tion the  abandonment  of  the  Settle  and  Carlisle 
Ballwaj,  a  line  serenty-seven  miles  in  length,  and 
authorised  in  1866,  after  a  severe  contest.  By  means 
of  this  line  a  new  and  independent  route  from  the 
Midland  districts  to  Carlisle,  the  ttarting  point  of 
moat  of  the  great  railway  sTStema  of  8«««id,  was 
to  have  been  afforded.  Id  lien  of  this  direct  com- 
munication, the  Bill  DOW  proposed  to  sancUon 
arrangements  between  the  Midland  and  London  and 
North-Western  Companies,  under  which  traffic 
coming  from  the  Midland  milway  and  going  north- 
wards would  find  its  way  on  to  the  Notth-Westem 
ntbtm.  at  LowgUI,  a  pdot  eonoidanUy  south  of 
Carlisle,  by  means  of  the  IngletoD  and  LowgiU 
branch,  which  forms  a  connecting  link  between  the 
Midland  and  North- Western  Railway  systems.  The 
Lancashire  and  Yorkshire  BaUway  Company,  whose 


'  territory  does  not  actually  touch,  but  lies  somewhat 
to  the  south  and  east  of  the  line  proposed  to  lie 
abandoned,  and  the  North  British  Company,  Those 
system  would  join  tite  Settle  and  Carlisle  Bailvvr, 
when  completed,  at  Carlisle,  petitioned,  each  u 
their  own  behalf,  against  the  powers  of  abandon- 
ment and  arrangement  sought  by  the  Bill. 
The  locus  standi  of  the  Lancashire  and  Torkibire 

'  Railway  Company  was  objected  to^  on  the  foUowing 
grounds : 

1.  The  Bill  does  not  contain  any  provision  for 
taking,  using,  or  interfering  with  anjy  lands,  nil- 
ways,  stations,  works,  or  accommodations  of  the 
petitioners,  or  for  running  engines  or  carriages 
upon  or  across  the  same,  or  for  granting  any  fadli- 
ties  over  or  in  respect  thereof. 

2.  The  petition  does  not  allege,  nor  does  the  Bill 
disclose  any  su(di  competition  or  interfermce  with 
competition,  as  according  to  the  practice  at  Ptriia- 
ment  entitles  tiie  petitioners  to  be  heard  against  the 
Bill. 

3.  The  allegations  of  the  petition  with  respect  to 
competition,  or  interference  with  competitioD,  sre 
inapplicable,  and  are  not  such  as  to  entitle  the  peti- 
tioners to  be  heard  against  the  Bill. 

4.  The  Bill  does  not  contain  any  prorUion 
whereby  the  agreement  referred  to  in  paragraph  6 
of  the  petition  (as  to  conveyance  of  traffic^  on  the 
Lancaster  and  Carlisle  Railway)  is  altered  at 
affected. 

6.  The  proposed  abandonment  of  the  Settle  sod 
Carlisle  Bailway  doM  not  so  affect  ai^  prpperb', 
right,  or  Interest  of  tiie  petiti(merB  as  to  entiw 
them  to  be  heard  against  tiie  Bill. 

6.  The  petitioners  hare  not  any  property  in  the 
Lancaster  and  Carlisle  Bailway,  nor  have  they  any 
such  right  or  interest  therein,  or  in  respect  tlieiec^ 
as  entities  them  to  be  heard  against  the  BilL 

7.  The  petition  does  not  contain  any  all^otlitt 
upon  which, according  to  thepracticeof  FarliamenV 
the  petitioners  are  entitled  to  heard  against  tb» 
Bill. 

The  objections  taken  to  the  ^oetts  standi  of  Ui» 
North  British  Railway  Company  were  predsdy 
similar  in  their  nature,  but  contained  an  additionu 
allegation  to  the  effect  that  then  were  not  in  the 
Bill  any  provisions  by  which  the  eidsting  arraii» 
ments  as  to  traffic  between  that  companr  and  iw 
Midland  Cnnpany  would  be  altered  or  aliected. 

Deaiton,  Q.  C.  for  both  the  petitioning  companies. 
—The  Lancashire  and  Yorkshire  Bailway  Conpanr 
are  directly  affected  hy  the  provisions  A  this  aSL 
They  now  have  access  to  Culisle  the  LancailV 
and  Caiiisle  Railway,  with  respect  to  vhkh  tn 
i^reement  exists  between  themselves  and  the  Lon- 
don and  North- Western  Company  ;  and  they  alio 
join  the  Midland  Bailway  at  Colne,  and  have  mn- 
ning  powm  over  that  line  as  for  as  Skipton.  Hie 
London  and  Nortii-Westem  Company,  and  tbft 
Lancashire  and  Ywkshire  Company,  are  competilon 
for  traffic  over  the  whole  of  Lancashire,  and  pretty 
nearly  the  whole  of  YorlcsMre.  When  the  agras- 
ment  between  them  as  to  the  Lancaster  and  Cariitte 
Bailway  comes  to  an  end  in  1876,  the  whole  of  their 
relations  will  be  changed,  and  uie  Laneadnre  snd 
Yorkshire  may  be  left  to  their  own  resonrces  tot 
getting  beyond  Preston,  and  may  be  drlTen  Into  tht 
hands  of  ttie  Midland  Company.  It  is,  therefoWt 
important  that  the  Midland  Company  Should  be  left 
free  to  deal  with  us,  without  any  connection  with 
the  London  and  North- Western.  Supposing  die 
Ingleton  and  LowgiU  branch  of  the  Lancaster  and 
Carlisle  Rallwayto  form  properly  part  of  the  Loa- 
don  and  North-Western  system— a  matter  whkh  i> 
disputed— the  petitioners,  under  the  eziatiDg  or 

some  future  '■^^mh^S^^^^o^'^^^ 
midget  their  traffic  Mniea  WerthatlisiBdt; 


Hot.  €klHlJ 
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if  it  khould  tuTD  out  otherwise,  then  the  LuicAdiire 
and  Yorkshire  Bailway  may  find  some  yean  hence 
thai  thej  bare  a  total!/  independent  company  to 
deal  vita.  The  Midhuid  Companj  pnqpoae  oy  this 
BUI  to  agree  vith  the  Londoa  and  Korth- Western 
for  jcnnt  use,  though  not  joint  ownwibi[S  of  the 
Liancaster  and  Carlisle  Railway  from  Lancaster  to 
Iiowgillf  and  also  of  the  Lowgill  to  Ingleton  Ivaiich. 
This  would  give  them  a  line  between  Settle  and 
-Carlisle  nearly  u  short  as  the  one  th^y  jax^oae  to 
■abandon.  The  Lancashire  and  Yorkshire,  as  lone 
a«  its  agreements  lubaist  vith  the  Lwidoa  and 
North- WestoD,  can  have  its  traffic  carried  by  the 
lAuoaster  and  Carlisle  Railway  ap  to  Carlisle,  as  if 
it  were  LondoD  and  North- Westera  tnt£Sc.  But  in 
the  case  of  traffic  origioating  as  far  east,  for  in- 
•tanee^  as  Manchester,  it  would  be  more  adran- 
tageous  for  the  LancaBhire  and  YorkaUre,  if  the 
-direct  Settle  and  Carlisle  Hne  were  conatnicted,  to 
liand  orer  that  traffic  to  the  Midland  Railway  at 
Skipton  for  coBTpyaace  to  Carlisle,  or  to  agree  with 
tbem  for  running  powers.  But  now,  if  the  Midland 
Connnoy  acquire  by  agreement  the  power  of  using 
the  Lancaster  and  Carlisle  line,  they  will  not  be  able 
to  depute  that  power  to  any  other  company,  and 
■their  own  direct  line  to  Carlisle  will  meanwbile  be 
eiTen  up.  Next,  let  us  see  the  position,  under  the 
Bill,  of  the  North  British  Railway.  These  peti- 
tioners will  be  as  seriously  affected,  north  of  Carlisle, 
bj  the  abandonment,  as  the  Laocashiie  and  York- 
•bire  are  sontb  of  tliat  point ;  b^ng  engaged  in 
ACtiTO  competition  with  the  Cdedoaian  B^vay 
Company.  The  Waverley  line,  that  vid  Hawick  to 
Edinborgh,  was  granted  to  the  North  British 
Company  as  a  new  and  independent  line;  and 
in  continuation  of  tt  they  are  greatly  inte- 
rested in  having  an  independent  route  from  Carlisle 
to  the  south,  free  from  the  control  of  the  London 
and  Nortii  Western.  Accordingly,  when  the  Settle 
■juid  Carlisle  line  was  projected,  the  North  British 
Company  gare  to  the  passing  of  the  Act  every 
asristance  in  their  power.  By  a  decision  of  the 
Ooort  of  Chancery,  the  Wav^ley  route  has  been 
bdd  to  be  free,  ana  a  fortiori  the  Settle  and  Qulisle 
line  would  be  free,  from  the  i^oTisioM  of  what  is 
known  as  the^English  and  Scotch  traffic  agreement." 
It  foUowB  that  the  North  British  and  the  Midland 
Companies  Tould  have  the  strongest  interest  in  car- 
tring  all  the  traffic  in  their  power  by  the  Settle  and 
•CarOale  line,  when  mad^  for  they  could  keep  in 
their  own  pockets  erery  pound  they  receired  on  that 
line^  instead  of  being  rabject,  as  under  the  English 
and  Scotch  ^^ment,  they  would  be  to  a  per  oantage 
dlstriba table  among  the  other  oompasies  to  that 
•agreanent  The  Lancashire  and  TorVshire,  like  the 
North  British,  were  no  parties  to  that  agreement ; 
and  th^T  interest  accordingly  lies  in  finding  a 
nnte  to  Scotland  free  from  its  prorisions.  Such 
•a  Toote  Iksa  been  authcnised  by  Fariiament  in  tbe 
■CMe  ot  this  Settle  and  Garlisle  Railway;  and  a  Bill 
tta  tbe  abandonment  of  a  portion  (dF  that  route,  is 
the  one  against  which  th^  now  seek  a  loait  tlemdi. 
There  is  nothing  in  tbe  Standing  Orders  which  limits 
in  the  smallest  degree  the  discretion  of  the  court  in 
-admitting  parUes  to  be  haurd  against  an  abandon- 
ment Bill.  Eren  if  the  case  were  donbtf  ol,  it  is  one 
of  ntch  magnitode,  of  almost  national  impwtanoe, 
fliat  the  coort  will  be  slow  to  ex^se  ihtSr  discre* 
4ion  in  the  direction  of  shutting  out  the  petitioners. 
<Cotuuel  further  read  and  relied  upoi^  paragraphs 
in  the  petiticKi  of  the  Lancashire  and  Yo^shire 
Company,  which  «tated  that  the  Bill  did  not  con- 
lain  any  of  the  proTisions  uaoal  for  giving  publicity 
-to  agreements  between  the  companies,  and  did  not 
bwoipocmte  the  prorlsions  of  tb«  Bailwajn  Clauses 
Act  I8C3,  which  gave  to  the  Board  of  Trade  con- 
trol, and  provided  for  the  periodical  revision  of 
■aneh  agreements ;  that  the  agreement  contained  in 


the  schedule  ctf  the  Bill  was  in  all  respects  equiva- 
lent to  a  transfer  to  the  Midland  Railway  Company 
of  a  joint  ownership  during  fifty  years  of  the 
portion  ttf  tbe  LiuuMSter  and  Carlisle  Railway  be- 
tween Ingleton  and  Carlisle,  whibt  the  28rd  cUmse 
would  eosble  the  two  largest  railway  companies  in 
the  kingdom  to  make  from  time  to  time,  at  their 
discretion,  secretly,  and  without  any  control,  agree- 
ments for  a  portion  of  all  their  revenue,  and  as  far 
as  their  profits  were  concerned,  to  effect  a  virtual 
amalgamation;  that  the  Midland  Company  tiins 
becoming  joint  owners  (tf  a  main  ingredient  in  the 
Western  route  to  Scotland,  might  by  acting  In  con- 
cert with  the  LdndoD  and  NorUi- Western  Company, 
[dace  such  impediments  in  the  way  of  Lancashire 
and  Yorkshire  traffic,  and  extend  such  facilities  and 
advantages  to  the  traffic  arising  on  their  own  systems 
as  would  ultimately  seenre  to  tbemaelves  a  mou^pt^ 
that  tbe  power  to  eonstmct  tbe  Settle  and  Carlisle 
railway  was  deliberately  soi^ht  by  the  Midland 
Company,  the  absolute  need  of  that  line  for  the 
purposes  of  their  own  traffic  established,  and  the 
benefits  to  the  public  demonstrated ;  that  there  was 
no  ground  for  pretending  that  tbe  Midland  Com- 
pany were  prevented  by  pecuniary  diffietUties  from 
folfilling  tbe  duty  thus  voluntarily  undertaken, 
inasmuch  as  the  company,  according  to  the  Bill 
itself,  bad  issued  in  shares  tbe  necessary  capital ; 
that  it  was  of  evil  precedent  for  a  company  to 
obtain  powers  from  Fariiament  for  the  execution  of 
a  great  pottlic  work,  and  to  use  those  powers,  not 
for  accomplishing  the  purpose  intended  hf  FoAiaF 
ment,  but  as  a  means  of  making  a  better  bargain 
with  a  rival  company;  and  finally,  the  petition 
asserted  tiiat  the  real  nature  of  the  interest  poc- 
sessed  by  the  North-Westem  Company  in  the 
Lowgill  and  Ingleton  branch  of  the  Lancaster  and 
Carlule  Railway,  forming  the  proposed  avenne  of 
approach  to  Carlise  by  the  Midland  Railway,  was 
misrepresented  by  the  Bill. 

The  paragraphs  of  the  North  British  Company's 
petition  specially  relied  noon  by  counsel  were  to 
the  effect  that  the  Waverley  route — by  which  tbe 
distance  from  Edinburgh  to  Carlisle  was  ninety- 
eight  miles — had  been  rect^nised  by  Farliunent 
as  a  competing  route  with  the  Caledonian  Bail- 
way— by  whiw  the  distance  frran  Bdinbnrrit  to 
Carlisle  was  101  miles— and  the  petitioners  puced 
under  restrictions  in  the  use  of  its  competitive 
powers  •  against  tbe  Caledonian  Company ;  that 
the  Midland  Company  having  developed  a  new  line 
of  communication  between  Loudon  and  the  Nortii, 
vid  Bedford,  Leeds,  and  Ingleton,  mutual  arrange- 
ments were  entned  Into  between  them  and  tiie 
petitioners  for  facilitating  the  transmissim  of  traffic 
upon  their  systems  through  CarUsle;  that  the 
Louden  and  Nortb-Weatem  Comjwuiy  not  mly 
otutmcted  the  transmission  of  traffic  between  the 
petitioners*  rulinys  and  their  own  system,  bu^ 
bung  lessees  of  the  Lancaster  and  Carlule  BaUwar 
(over  whidi  between  Ingleton  and  CarUsle  all  Mid- 
land trai&c  between  England  and  Scotland  must 
pass),  they  also  by  every  meuis  in  their  power 
impeded  the  flow  of  traffic  between  the  Waverley  and 
Midland  routes,  refusing  to  allow  the  passenger  car- 
riages of  the  petitionras  to  pass  between  Carlisle  and 
In^ton,  though  thev  allowed  free  transit  between 
tbe  same  points  to  the  eaniages  the  Caledimian 
Company;  that  the  North-western  dislocated  the 
goods,  as  well  as  the  passenger  traffic  of  the  peti- 
tioners in  manner  set  forth  in  the  petition ;  that 
in  order  to  obviate  difficulties  experienced  In  tbe 
conveyance  of  traffic  to  and  from  Scotland,  and  also 
to  accommodate  important  local  interests  in  the 
NorUi  of  England,  the  Midbuid  Company  in  1665 
projected  the  Settie  and  Carlisle  line,  which  the 
petitioners  strongly  suppor^^t^it(^oQ;p@ieetion 
with  that  Bill,  and  ih  the  same  BeBuon,aSiBgreement 
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vith  the  Midlaod  Kailira^  Company  wai  entered 
into  and  conflnned,  establisfalng  a  joint  goods  BtatioD 
at  Carlisle,  and  measures  had  since  Iwen  taken  to 
acq  aire  land  for  that  purpose;  that  the  abandon- 
ment of  the  Settle  and  Carlisle  tine,  now  proposed, 
vould  not  only  depiire  the  petitioners  of  an  inde- 
pmdent  means  of  communication  with  the  important 
districts  irhich  that  railway  was  intended  to 
trsrene,  but  would  render  it  more  difficult  for  th^ 
to  obtain  free  transit  for  their  goods,  &c^  to  Lir^ 
pcol,  Manchester,  and  other  places  in  England,  oTer 
the  Lancaster  and  Carlisle  Iuu[viiy ;  ^t,  including 
the  Waverley  ronte,  there  were  three  existing  lines 
of  railway  communication  from  Scotland  to  Carlisle, 
and  were  the  Settle  and  Carlisle  line  abandoned 
the  Lancaster  and  Carlisle  would  conatitute  the  sole 
approach  for  the  traflic  of  those  three  railwaya  to 
ana  from  pdnts  south  of  Carlisle;  tliat  the  pro- 

Kial  to  luind  orer  the  exclosire  control  of  the 
ncaster  and  Oarliale  Railway  to  the  London  and 
North-Western  and  Midland  Companies,  was  one 
accordingly  pregnant  with  danger ;  lastly,  that 
the  abject  of  the  powers  of  arrangement  contained 
in  the  Bill  was  to  give  to  the  Midland  Company  a 
nte  satisfactory  to  themselves  oi  the  Lancaster  and 
Gulisle  line,  but  to  preveot  their  extending  those 
adrantagea  in  the  sughteat  degree  to  any  other 
oonpany, 

Vmabkat  Q-C.  for  the  promoters.— The  Lancashire 
and  Yorkshire  Company  wiU  not  be  affected  by  this 
Bill  in  «ny  way  entitling  them  to  a  hearing.  They 
neither  toncli  nor  come  near  the  Settle  or  Carlisle 
Railway,  which  it  is  propcMwd  to  abandon.  On  one 
^de  they  come  in  their  own  right  to  Preston,  and 
there  join  the  Lancaster  and  Carlisle  Railway ;  on 
the  otiier  they  join  the  Midland  system  at  Colne, 
fnm  which  point  to  Skipton  they  have  running 
powers,  but  those  powers  extend  no  farther  in  a 
Dorlh-westerly  direction.  Tlkat  bein^  the  case  they 
clearly  hare  no  claim  to  a  lociu  ilaaA  on  the  ground 
of  the  abandonment.  If  the  Lancashire  and  York- 
shire want  to  send  any  traffic  to  Carlisle  from  Colne 
now,  they  must  hand  it  over  at  Skipton  to  the 
Midland  Company ;  and  they  will  equally  hare  to 
do  that  whether  this  Bill  passes  OE  not.  As  to  any 
contemplated  agreements  between  the  Midland  and 
North-Western  Companies,  what  can  it  signify  to  the 
Lancashire  and  YorlEshire  whether  the  line  from 
Ingleton  to  Carlisle  be  worked  by  the  Midland  or 
by  the  North- Western  ?  With  respect  to  the  agree- 
ment between  the  I^ndon  and  Nortb-Westem  aad 
the  Lancashire  and  Yorkshire  for  tibe  use  of  the 
Lancaster  and  Cariisle  Bailway,  the  Biiyn  no  way 
interferes  with  that.  Then  as  to  the  alleptlon  that 
the  London  and  Nortb-Westem  and  the  Midland 
companies  mar  place  impediments  in  the  way  of 
the  petitioners  traffic  so  as  to  secure  for  theniaelTes 
a  monopoly,  that  might  still  have  been  done  had  the 
Settle  and  Carlisle  line  been  made.  Bnt  the  ques* 
tfam  fbr  ibis  court  to  coadder  is  this :  No  fresh 
power  of  obetniction  is  created  by  tlie  BUI,  for 
the  Midland  Company  will  only  do  under  it  what 
they  might  have  done  had  their  own  line  been  con- 
structed. We  contend  that  the  Lancashire  and 
Yorkshire  Railway  is  too  far  from  the  Settle  and 
Cariisle  lino  to  give  them  a  ddm  to  be  heard ;  and 
this  Tiew  is  supported  by  the  fact  that  last  rear 
when  the  {HVposed  smalgamatifHl  of  the  Midland 
Company  with  the  Glasgow  and  South-Westem 
Company  was  under  consideration,  the  Lancashire 
and  XorKBhire  petitioned  and  their  loaa  tiantU  was  re- 
fused, the  argumen  t  being  that  they  were  too  remote. 
The  Bill  doei  not  assume  that  the  Midland  Com- 

Einy  will  hare  larger  rights  than  the  London  and 
orth-Westem  in  the  Lancaster  and  Carlisle  Rail- 
way, nor  does  it  confirm  any  1«bm  or  agreement 
rejecting  that  line.  Sni^iv  the  London  and 


North-Westem  to  bare  no  rights  whatever  in 
that  line,  or  in  the  Ingleton  and  Lowgitl  brand), 
as  the  petitioners  rather  suggest,  then  the  Mid- 
land will  get  half  of  nothing,  which  cannot  injon 
anybody.  The  Bill,  no  doubt,  is  founded  on 
the  assumption  that  the  Lancashire  and  Nortb- 
Weatem  hare  rights  orer  that  line ;  but  it  cannot 
matter  to  the  Lancashire  and  Yorkshire  Company 
that  the  Midland  are  granted  a  share  of  whidevei 
rights  the  London  and  North-Westem  Company 
may  possess.  Thm  as  to  the  petition  of  tbe  Nntk- 
Biitish  Railway.  The  English  and  Scotch  i^ree- 
ment  has  been  imported  into  tbe  argoment ;  but  it 
is  plainly  beside  the  question,  fbr  that  agnement 
expires  this  year. 

Dmuom.— It  was  to  endore  for  fourteen  yean  from 
the  lat  Jan.  1856,  and  thenceforward  till  determiswl 
by  aix  months'  notioe. 

FMn&/«.— Then  if  this  BlU  should  operate  piqt- 
dicially,  there  will  be  an  additional  reason  for  pnag 
notice  to  terminate  the  agreement.  Tbe  Ncffth 
British,  as  the  proprietors  of  the  Warerley  Toat^ 
wanting  free  intercourse  with  the  Midland  system, 
supported  the  Settle  and  Carlisle  Railway.  Bat  tbe 
Midland  Company  now  offer  them  what  la  eqoi* 
Talent  to  a  tine  in  their  own  hands,  tA^  a  line  In 
which  they  will  have  equal  user  and  control  with 
the  London  and  North-Westem  Company. 

/>CT«on.— But  tbe  Midland  Company  cannot  act 
as  owners  of  the  llne»  and  let  in  other  companies  ? 

VoKihla. — Not  singly ;  but  by  arrangement  with 
the  North- Western  it  might  be  done.  At  any  rate, 
as  to  the  carriage  of  traffic,  whether  the  traffic 
be  that  of  the  North  British  or  of  any  otbn 
company,  they  will  hare  the  same  powers  as  the 
London  and  North-Westem  Company.  They  will 
certainly  not  be  able  to  give  tbe  North  Britiib 
mnning  powers  over  the  Lancaster  and  Carlisle 
line;  but  they  have  not  got  them  at  present, 
neither  have  they  running  powers  over  the  Settle 
and  Carlisle  line.  Consequently  the  petitioners  wiH 
lose  nothing  by  the  abuidonment.  Their  traffic 
will  be  conveyed  as  freely  orer  tbe  Lancaster  and 
Carlisle  line  as  it  would  have  been  over  the  Settle 
and  Carlisle.  As  to  the  joint  goods  station  at 
Carlisle,  the  Bill  does  not  interfere  with  the  argrec' 
ment  on  that  bead.  With  respect  to  the  allegattoas 
about  loss  of  eommnnieation  with  Haacbesm  and 
other  English  towns,  the  petiliwiers  will  have  a 
route  practically  as  short  as  by  the  abandoned  line. 
By  whicherer  of  the  existing  routea  Scotch  traffic 
gets  to  Carlisle,  from  that  point  onwards,  it  must 
pass  Into  the  hands  of  two  English  companies,  the 
Ltmdon  and  Nurth-Westem,  and  the  Midland. 
Whether  tbe  Settle  and  Carlisle  line  be  made  oc  not, 
there  will  still  be  the  same  two  companies  for  tbe 
Scotch  lines  to  deal  with.  And  for  such  portion  {A 
tb^  traffic  as  is  intended  for  the  Midland  line, 
whether  that  traffic  be  carried  on  to  the  Midland 
system  at  Settle  by  a  direct  line  to  that  pcdnt  from 
Carlisle,  or  by  the  existing  railway  passing  throogh 
Low^l  ana  Ingleton,  can  matter  Teiy  little  to 
third  parties. 

After  consultation,  the  Referees  allowed  tbe  hea 
tlamli  in  tiie  cases  both  of  the  Lancashire  and  York- 
shire^ and  of  the  Ntwth  British  Railway  Company. 

Loaa  mUijuU  aUortd, 

Agents  for  the  lAoeasUre  and  Tw^uihin  Com- 
pany,  X>ysM  and  Co. 

Agents  for  the  North  Bxitiah  Company,  LoA  and 

MaeUmriii. 

Agents  for  the  Bitzf«7;@®'©gle 
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(Objection!  to  the  loais  $tandi  of  the  Calkdobiak 
Bailwat  CompaktO 

itAflnidbinwiif  SiB—Competing  line—Traffic 
mata — Aeeat  to  station. 

A.  BiB  promottd  bjf  two  railteag  eonpaniet  to  mnctim 
traffic  ttnvmgemtnt*  having  Jor  their  obfeet  to  rtndtr 
wauemary  a  competing  U«e,  aathoriied  in  1866  at 
tia  inttanee  of  one  of  thou  conipaiiie^  and  now  pro- 
pomd  to  he  ubandMed  mder  the  Biff,  teas  oppoeed  by 
a  third  eon^njf,  on  the  gronnd  4/*  apprehended  mono- 
potjf  and  ^vtnum  of  traffiCf  Int  dtwjls  en  the  aromd 
that  ocecn  to  Ike  atatian  at      of  iMteA  $tat»xm  fk 

ritianing  eompany  wa$  Joint  owner,  tmn  pnpoaed  to 
retainM  ttnaer  the  BUI,  thtmgh  tht  competing  line, 
in  rt^tect  of  which  that  access  had  been  obtained  in 
1866,  was__abovt  to  be  abandoned: 

Bdd,  that  the  petiliotmt  had  no  locus  standi. 

Tlw  Bill  wu  one  Crtdli  nm.)  «  for  conflrmiog  an 
agreement  between  Midland  and  London  and 
North-Western  Bailiray  Companies,  with  reapect 
to  the  n*e  of  the  Lancashiie  and  Carlisle  Bailway ; 
for  the  abaodoument  of  the  Settle  and  Carliale 
Bailwar ;  and  for  other  purposes." 

The  Mcut  aitmdi  of  the  pentioiKn  was  objei^  to 
on  the  fi^owing  gnmnds : 

1.  The  Bill  does  not  contain  any  prorisions  for 
taking,  using,  or  interfering  with  any  lands,  rail- 
wi^  statioDs,  or  accommodatioDS  of  the  petitionen, 
or  tor  monlng  engines  or  carriages  npcm  or  across 
the  same,  or  for  graotiog  any  facilitiei  orer  <x  in 
XHpeettbentrf. 

S.  The  petition  doee  not  allege,  nor  doee  the  Bill 
di*r^4>— (  any  such  competition,  or  interference  with 
competition  as,  according  to  the  practice  of  Farlia. 
ment,  entitles  the  [letitioiiers  to  be  heard  thereon 
aghast  the  BilL 

8.  With  respect  to  the  statements  ocmtained  in 
par^rapbe  16  and  17  of  the  petition  (wpwecnting 
that  the  runnhigpowen  and  fadBtiei «  present  en- 
jmd  by  the  petitioners  would  be  diminished)  the 
^1  does  not  oontatn  any  proriston  whexehy  the 
ranning  powers  therein  referred  to  are  in  any  way 
titled,  prejndloed,  or  affected. 

4.  The  Bill  does  not  contain  any  proTisfon  where- 
by the  agreement  (i,  e^  the  English  and  Scotch 
tnflle  agreement)  referred  to  in  paragraph  18  of  the 
petition  is  in  any  way  altered,  prejudiced,  or 
aflteted. 

5.  The  proposed  abandonment  of  the  SetUe  and 
Carlisle  Railway  does  not  prejudice  or  affect  the 
petitioners  in  such  a  way  or  to  such  an  extent  as, 
aoeor^g  to  the  imctioe  of  nuliament,  entitles 
them  to  be  heard  against  the  KIL 

6.  The  petition  does  not  contain  any  allMFations 
iipon  which,  according  to  the  practice  of  Parlia- 
ment, the  petitioners  are  entitled  to  be  heard  against 
the  BilL 

Clerk,  Q.  C,  for  the  petitioners. — ^Tbe  Caledonian 
Ccmpany  mi^t  object  to  this  Bill  on  the  ground 
merely  of  ite  being  an  abandonment  Bill ;  bnt  tiiey 
do  man.  They  rest  their  daim  to  a  bene  standi 
^ndpally  upon  the  fact  that  the  Bill  gires  power 
to  the  ludland  Company  to  make  arrangements 
with  the  London  and  North-Western  Company,  which 
wiU  be  very  pcejudi<ual  to  the  petitioners'  interests. 
The  Caledon^  Comnmy  are  joint  owners  with  the 
London  and  N«th>westem  Company  of  the 
Catadd  Station  at  Cariisle,  and  ire  accordingly 
entitled  (Standing  Order  129)  to  be  heard  again«t  the 
Bili,  the  28th  clause  of  which  enacts  that  certain 
parts  of  the  SetUe  and  Carlisle  Act  of  1866,  shall 
remain  in  force  as  regards  the  use  of  the  Citadel 
Station,  notwithstanding  the  repeal  of  other  parts 
1^  that  *«*    X-         — »---  -1 


came  with  their  independent  Settle  and  Carlisle  line 
affording  a  new  channel  of  traffic  for  Scotch  traffic 
to  the  sontb,  certain  powers  of  using  the  Citadel 
Station  were  conferred  upon  them  in  consideration 
<A  specified  payments.  They  now  seek  to  abandon 
the  Settle  aiu  CMisle  line,  bat  at  the  same  time  to 
take  adrantage  of  all  tlwee  arrangements  whteh 
were  sanctioned  in  1866  under  an  entirely  different 
state  oif  drcumstances.  The  Midland  Company  now 
occupy  a  widely  different  position  from  what  they 
did  in  1866.  lliey  then  came  with  a  competing  line 
to  the  London  and  North- Western  Railway  Com- 
pany, wliereM  now,  they  put  fbrward  a  nranosal 
which  is  virtnally  for  amalgamatioa  with  tnem. 
It  will  be  a  great  injustice,  if  one  joint 
owner  of  a  joint  station  be  allowed  to  hand 
over  its  interest,  without  the  other  joint  owner 
being  heard.  Under  the  Bill,  and  the  heads  of 
agreement  contained  In  the  schedule  the  London 
and  North-Westem  and  the  Midland  ComiMuiiea 
with  regard  to  traffic  ooming  from  any  part  of 
their  extensive  systems  to  Carlisle  to  be  exdianged 
with  Scotland,  may  make  such  arrangements  as 
they  think  fit,  prorided  only  that  they  are  not 
inconsistent  with  the  heads  of  agreement.  The 
result  of  such  an  enactment,  if  passed,  would  be, 
that  the  companies  might  make  arrangements  in 
favour  of  one  wly  of  the  three  Scotch  companies^ 
dtrerging  at  Carlisle,  and  might  direct  the  traffla 
along  the  line  of  whichever  of  those  companies 
they  chose,  or  they  might  impose  onerous  condi- 
tions on  any  or  all  of  those  companies  in  glTing 
tbem  a  through  rate.  Under  the  Scotch  Amalga- 
mation Bills,  crnnnaies,  standing  in  the  poritim 
in  whidi  the  Cdedonian  Company  stands  towards 
the  present  promoters,  were  heard,  and  obtained 
facilities  and  running  powers  and  protective  power* 
over  the  whole  of  the  amalgamated  systems.  This 
may  not  be  an  amalgamation  Bill,  as  far  as  the 
shareholders  of  the  North-Westem  and  Midland 
are  eoncemed ;  bnt  practically  it  Is  an  amalgama- 
tion Bill  in  its  dfects  upon  other  companies.  We 
contend  that  the  whde  object  of  the  BUI  is  to 
diminish  competition;  in  the  first  place,  by  the 
abandonment  of  the  line  from  Settle  to  Carlisle 
and,  in  the  next  place,  by  the  Tcry  wide  power  of 
making  agreements  taken  in  the  28rd  clause. 
By  the  Act  of  1865,  under  which  mnniiv  powers 
were  given  to  the  Midland  Company  and  to  the 
London  and  North-Westem  Company  over  the 
Scotch  lines,  tiie  Caledonian  Company  obtained 
power  to  ran  from  Carlisle  to  Ingleton,  there  to 
Join  the  Midland  Railway,  which  at  that  time  was 
a  line  competing  with  tiie  London  and  North- 
Westem.  The  power  so  given  to  the  Odedtmiaa 
Company  was  a  valuable  protection,  but  if  the  BUI 
passes  in  its  present  shape,  that  power  will  virtually 
become  useless.  The  Caledonian  Railway  Company, 
therefore,  claim  the  right  of  going  before  a  com- 
mittee to  ask,  in  the  interests  of  Uie  public,  that 
th^  shall  have  further  powers  given  them  over  the- 
system  of  the  Midland  Bailwi^,  in  view  ctf  the- 
entire  alteration  of  drenmstances  which  will  tsko 
phice,  when  the  Midland  Railway  is  brmudit  to 
Culisle  along  the  rails  of  the  London  and  north- 
western. 

Venabks,  Q.  C.  for  the  promoters.— There  is  no 
pretence  for  saying  that  the  petitioners  are  injured. 
When  the  Settle  and  Carlisle  Act  was  under  dis- 
cussion in  1866,  it  was  sdmitted,  on  all  hands,  thafe 
the  Midland  Company  must  get  to  Scotland  through 
Carlisle,  and  the  only  question  was,  whether  they 
should  go  from  Settle  to  Carlisle  by  a  direct  Un& 
or  should  follow  the  course  of  the  Lancaster  ana 
Carlisle  Railway.  To  the  Caledonian  Oompu^^od 
to  every  other  Scotch  company,   it  ii'^unia- 
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psMM  Along  the  SetUe  and  CariUle  line,  w  pro- 
BOHd  in  IWOf  or  along  the  Lucuter  and  CanUe 
line^  ai  now  propowd.  Tbdr  only  interert  ii  that 
it  dumld  readi  Cariisle.  When  the  Settle  and  Car^ 
Hale  BUI  wai  before  Fariiament,  the  Caledonian 
Company  p^tioned  and  i^tained  a  bau  Mtandi, 
ItecaoM  the  Midland  propoted  to  take  powers  over 
the  CiUdel  Station;  and  the  Caiedooian  contended 
that  the  Midland  ahoald  do  exactly  what  tbey  are 
going  to  do  by  thU  BilL  Kow,  however,  the  pro- 
moteta  take  no  new  powen  orer  the  CUadei  Sta- 
tion ;  th^  rim[ily  leave  matters  with  respect  to  that 
•lation  as  they  were  left  in  1866;  the  clause  in  the 
Act  now  in  ftwce  is  oontinned,  and  will  be  used  for 
the  same  pnrposes  which  were  then  ooDtonpUted, 
^  to  take  the  Midland  traffic  into  the  station.  The 
Caledonian  Company  are  no  more  affected  by  the 
-diange  in  the  mode  of  approacMog  Carilsle  than 
they  would  be  by  a  deriatioa  of  the  anthorised 
Settle  and  Carlisle  lin&  The  Midland  BaUway  Com- 
pany, in  fact,  will  oome  into  Cariisle  by  the  same 
ooor  as  before. 

The  CunuuH.— Yes ;  bat  they  wiU  oome  in  wm 
in  arm  with  the  London  and  North- Western. 

riawUef^We  shall  come  in  the  same  way  that 
ire  already  hare  the  right  to  come,  strikiog  the 
■Carlisle  station  at  prec^ely  the  same  point.  No 
diaage  is  made  in  any  existing  agreement  with  the 
•petttioners.  Aa  things  stand  at  present,  the  Kid- 
'und  Company  and  the  London  and  North- Western 
Cmnpany  hare  a  separmte  interest  to  exdiange  as 
much  traffic  as  possible  with  the  Caledonian  Com- 
>pany.  When  the  Bill  passes,  Uiey  will  hare  a  joint 
utnest  to  do  the  same  thing.  ObjectitKis  of  a  very 
similar  character  to  those  now  raised,  and  apprs- 
hmakoM  closely  resembling  those  expnased  by  the 
petitionen,  haye  been  n^ed  on  a  former  ocea- 
^aton,  and  held  not  to  constitute  gnmndaafflolentfor 
granting  a  baa  tiaudi : 

North   Britiah    and  EdivJnayh   and  Qlaagow 

Baihcay  Companies  BUI  1865 ; 
PeUHoa  o/  the  Qreat  Northern  SaHviay  Company, 
12L.T.Hcp.lI.S.401. 
The  Caledonian  doubtleu  wish  to  take  this  oppor- 
'•tanity  of  trying  to  get  running  powers  Bomewhere. 
Bat  toe  qiustiMi  for  the  court  is,  have  the  petitioners 
aiiy  substantial  interest  unier  the  BiU,  and  wliat  is 
0»  injvry  that  will  be  done  to  them  7 

The  CovKT,  tStsT  coDsoltation,  decided  that  the 
-dledonian  Oomstatj  had  not  n  Jdois  staadL 

Locum  aUmdi  diuJbmtd. 
Agents  for  the  petitioners,  GraAaau  and  WanUaw. 
Agmtt  fur  the  Bill,  SherwooJ  and  Co. 


OOVBT  OF  APPSAIi  IN  OHAN'OSBT. 
Bwcatsdkr  TaoHAi  BaooMin and  Bnwus 
Bocaa,  BsqiL,  BsRtatBEMt-Ls*. 

Wednetdost  Jwu  28. 
(Before  the  Lohdb  Jusirbs.) 
Allxk  V,  Jaxtis  ;  jAxns  v.  Aixnc. 

AeecmiUSolicitor— Bills  of  eotU—DireetiM  to  taxing 
tMMter  to  anist  the  judge~Om$.  Owfcr  XL.,  rule  26 
— Order  in  cAambert—NQ  a<^o«rnment  into  court' 
Appeal  from— Application  for  leave  to  af^pocU. 

J.  wu  eoUeitor  of  A^      talator  m  tiem  came*,  for 
MMDiy  yeart  before  his  <kath,  a»d  waa  appointed  otu  o 
Mueteeutora.   Se  delivend lut  bilU  to  Ou  tatMa^. 


widotPf  em  executrix,  and  the  aamaU  vat  paid  Cy  a 
duffua  dwn  bg  J.  himt^f  irpoa  the  boMcert  ef  lAt 
exeeKfon,  «J(o  «te  CAm  la  waAtt.  Tka»  wot  u 
JwM  I8i3,  toon  after  wUci  J.  died;  omd  ia  186S,  a 
t»ttt  to  exeixU  tie  truaU  of  the  will  woe  intibOed, 
and  aoeoiatt  of  moneifM  reeeioed  bj  Ae  aceaitar*  wn 
dtrtOed.  J.'t  extaOor  carried  in  (As  hiUs  at  item  of 
ditdnrge  of  kit  txilatoi'B  ettaU,  md  the  M.  £U,n 
dmmber*,  witkmit  bauigaUemki  bf  ninrf,  4imlti 
the  taxii^  wtaator  **totBxami  mtUe  lis  Mb"  m 
rfipoKt  •/*  ilesM  «UA  <As 
iRtarMMrf  n  t*s  ertote  < 


Hdd,  on  appeal  againtt  iiis  enfa-,  that,  as  the  Coat. 
Order  above  referrod  to  prouided  dial  tie  jvdgt  «nr 
direct  tie  taxing  matter  to  attist  him  in  aettliag  m 
coils,  the  order  was  erroneoua,  and  it  waa  varita  if 
tubstiluting  a  direction  to  tie  matter  to  inquire  and 
state  tehelker  any,  and  vhich,  of  tie  disputed  itemt 
wore  fair  and  proper  to  be  mowed,  tutd  to  winU 
amoMMti  retpe^icefi/. 

Where  itiKfer  the  abooe  eircumatancea  a  judge  hat  modi 
an  order,  it  is  irregular  for  him  to  give  leaee  to 
appoal  againtt  it,  and  application  far  inch  hate 
must  be  made  to  tie  Court  of  AppeaL 

This  was  an  appeal  motion  to  discharge  sn  order 
of  the  Master  of  tiie  lioUi  made  in  chamben,  bf 
which  liis  Lordship  had,  under  the  25th  rale  at  As 
40tb  Consolidated  Order,  directed  Uie  taziof  ■sets 
to  tax  and  aettle  the  bills  of  oosta  of  Westn  Jarrii 
deceased,  who  had  acted  as  solicitor  for  the  tesWoc 
in  the  cause,  in  respect  of  certun  items  spedflaJly 
complained  of  by  the  plaintiffs,  ia  order  to  awit 
the  chief.clerk,  in  taking  the  accounts  directed  bf 
tiie  decaee  in  the  cause,  to  decide  upon  a  pnfs 
allowance  to  Weston  Jarrls's  executocs  la  mpd 
id  radilnlls. 

The  drcamstances  were  as  follows : 

l^e  testator  in  the  two  causes  afterwardi  men- 
tioned,  Thomas  Allen,  by  his  will,  dated  the  14th 
Sept.  1811,  after  appointing  his  wife  Faanj  Alka, 
Fountaine  Hc^g&and  tiie  aforesaid  Weston  Jsnii^ 
liis  ezecntors,  and  "**M'*g  divers  spedflc  bequHl^ 
gave  and  bequeathed  the  residue  of  his  ipamm 
estate  to  Weston  Jarris  and  Whinoop  Jarris  vf(A 
trust  for  his  wife  for  her  life,  or  ao  long  as  da 
should  continue  his  widow,  and  after  her  death  or 
second  marriage  upon  trust  for  the  said  Fountsine 
^gge  for  life^  and  after  his  death  upon  tmst  for 
the  first  sou  of  the  said  Fountaine  Hoggs  »ho 
•hould  att^  the  age  of  twen^-oae  year^  or  die 
under  that  age  leaTing  male  issue ;  and  if  thm 
should  Im  no  sadi  son,  then  upon  tnist  for  St^hn 
Allen  for  life,  with  ultwior  limitations  in  fanw  « 
the  son  of  Stephen  Allen  and  otfaerwissh  lAichlt  )■ 
onnecessary  now  to  state. 

Up<m  the  death  of  Thomas  Allen,  whitfe  tsok 
place  (m  the  25th  Oct.  1811,  the  will  was  prored  ^ 
all  the  three  executors.  Mrs,  Allen  nerer  mairisd 
agun,  and  died  on  the  16th  Jan.  1857,  iuriag  Iff 
her  will  appointed  the  said  Westtm  Jarris  sad 
Wiuocop  Jarris,  and  also  Edward  Hogge  ■« 
William  S^pings,  her  executors.  Weston 
died  on  the  19th  Oct.  1857,  having  by  hit  will 
appointed  as  Iiis  sole  executur  the  said  WhinoV 
J^arris^  who  duly  proved  the  same.  FouotwaJ 
H(^;ge  died  on  tlie  same  day  as  Weston  Jarrii^  m 
later  in  the  day,  and  he  was  the  last  survinv  of^ 
three  executors  of  the  testator  Thomas  Alien.  n» , 
sole  executrix  was  Caroline  Clarke^  who  thai 
came  the  sole  kigal  poMwal  rapraaentatiw  of  tU| 
testator  also. 

Tba  giit  ovw  to  St^hen  Alien  and  Ms  son 
effect  on  the  death  of  Foantaine  Ht^ge,  by  i' 
of  such  son  of  his  as  the  will  mentioned, 
Stepliea  Allen  became  entitled  to  the 
peiaQDal^  for  hii  life.  On  thfl  i^  liMjl6» 
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and  those  interested  thereia  in  remainder  inititated 
the  rait  of  AlUa  v.  Jnrvis,  to  which  Whincop  Jarrifl 
(u  ezecator  ot  Weaton  JarriB),  Edward  HogRe  and 
wilUam  Seppings  (u  execnton  of  Mrs.  Fannj 
Jarrte),  and  Carofine  Clarice  (as  executrix  of 
Foontaiae  Hog^e,  and,  therefore,  legal  personal 
npresentatiTe  of  the  testator  Hiomas  Allen),  were 
luuned  defendants.  The  bill  alleged,  amongst  other 
things,  that  Weston  Jarris  had  been  the  Bolititor  of 
the  testator,  and  had  improperlj  retained  in  respect 
of  UUs  of  costs  parts  of  the  residuary  personal 
estate,  and  it  prayed  execation,  nnder  the  direction 
of  the  court,  of  the  trusts  of  the  will  of  Thomas 
Allen,  and  the  asaal  accounts  igainflt  his  executors. 

About  the  same  time  Whincop  Jarvis  filed  his 
bill  against  the  persons  interested  as  aforesaid  for 
oxecution  of  the  trusts  of  the  will. 

Both  causal  were  heard  tDgetiier,  and  on  the  11th 
Feb.  1867  the  Master  of  the  KoUs  made  a  decree  in 
hoth,  by  which  accounts  were  directed  of  the 
receipts  of  Weston  Jarris  and  the  other  execntois, 
and  those  who  represented  them.  Amongst  other 
items  which  Whincop  Jarris,  on  the  accounts  beiig 
taken,  claimed  to  hare  allowed  to  him  as  executor 
of  Weston  Jarris,  were  bills  of  costs  of  Weston 
Jarris,  which  amounted  together  to  599/.  69.  lid. 
It  was  alleged  that  these  hills  were  incurred  by  the 
testator  in  his  lifeUme,  and  that  the  business  was 
done  between  the  years  1830  and  1841.  After  his 
death  Weston  Jarris  delivered  these  bills  to  Fanny 
Allen,  and  they  were  paid,  as  it  appeared,  by  a 
cbaqoe  for  the  ^^gregate  amount,  dated  on  the 
23rd  June  1818,  which  was  drawn  by  Weston 
Jarria  aIon&  and  was  paid  out  of  the  hanking 
■oconnt  of  the  executors  of  the  testator,  Thomas 
Alien. 

The  25th  rule  of  Cons.  Ord.  XL.,  prorides  that 
where  an  account  consists  in  part  of  any  bill  of 
ODSts,  ot  where  the  judge  is  authorised  to  tlx  the 
amount  of  costs  under  the  24th  rule,  the  judge  may 
direct  the  taxing  master  to  assist  him  in  settling 
such  costs  .  .  .  and  the  taxing  master,  on 
zeceiring  such  direction,  shall  proceed  to  tax  such 
coata,  and  shall  hare  the  same  powers  ...  as 
if  the  same  had  been  referred  to  him  by  an  order, 
and  he  shall  return  the  same  with  his  opinion 
tbereoQ  to  the  judge  by  whose  direction  the  same 
irere  taxed. 

Acting  under  this  order  the  Master  of  the  Bolls 
made  the  order  now  complained  of  to  the  efifect 
already  stated.  It  was  made  in  chambers  by  the 
judge  In  person,  but  without  the  presence  of  coun- 
sel.  Soon  afterwards  the  defendant  Jarris  made 
an  ex  paru  application  at  the  Rolls  for  leare  to 
iqmeal  ag^nst  it,  although  the  case  had  not  been 
adjourned  into  court,  or  argued  by  counsel,  and  his 
IrfMdship  granted  the  application. 

Tbe  i^^al  was  now  brought  on,  but  it  was  not 
mtil  contidenible  progress  bad  been  made  in  the 
aifamaats  that  their  Lordships  became  aware  of 
tlM  drcnmstances  under  which  the  appeal  was 
Inoi^t  before  them. 

Juael,  Q.  C.  and  JBailen  supported  tbe  appeal,  and 

SomtfyaU,  Q.  C.  and  CradauB  his  LordsUp's 
order. 

Without  calling  for  a  rejjy, 

Lord  Justice  SsLimr  said:— Iliis  case  comes 
before  us  in  a  most  unsatisfactorr  position,  and  the 
further  discussion  of  the  matter  has  only  tended  to 
confirm  the  impression  which  was  entertained  and 
expressed  by  the  Lord  Justice  and  by  myself, 
an  ap{«al  ought  not  to  be  brought  before 
this  covrt  aoder  circumstances  sfanilu'  to  tiie 
ot;  and  I  entirely  agree  irlUi  what  the 
JosUee  has  nOd  daring  the  a^ument^  that 
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such  an  appeal  as  this  will  not  he  allowed  for 
the  future  in  this  court.  And,  speaking  with  the 
greatest  respect  for  his  Lordship  the  M^t^  of  the 
Bolls,  I  am  satisfied  that,  if  the  matter  had  been 
brought  to  his  attention,  he  would  not  hare  thought 
of  giring  any  direction  as  to  liberty  to  appe^  to 
this  court.  The  proceedings  of  this  court  must  he 
conducted  in  a  regular  way,  and  an  application  for 
leare  to  appeal  in  an  irregular  manner  to  this  court 
must  be  beard  by  us  and  us  alone.  I  hope,  there- 
fore,  it  irill  be  understood  that,  although  for  tiie 
sake  of  saring  expense — as  this  matter  had  pro- 
ceeded so  far  before  we  were  aware  of  all  tbe  cir- 
cumstances nnder  which  it  came  before  us—we  har« 
thought  right  to  deal  with  it,  we  shall  not  do  so  on 
any  future  occasion  in  a  case  similarly  oircnm- 
sCanced. 

Proceeding  then  to  that  which  is  the  matter  in 
dispute,  it  apprars  that  the  testator  in  this  case  died 
in  1841,  but  that  the  decree  under  vhidi  we  are  now 
proceeding,  which  is  a  decree  for  an  account,  was 
not  made  until  the  11th  Feb.  1667 ;  and  it  is  obrions 
from  the  mero  statement  of  these  dates,  that  the 
executors  against  whom  these  accounts  are  directed 
are  necessarily  placed  in  a  position  of  considerable 
difficulty  when  called  upon  to  bring  in  a  dis<^8n^ 
under  such  a  decree.  But,  on  the  other  hand,  wa 
court  in  taking  such  an  account  always  bears  in 
mind  (and,  from  my  long  experience  in  the  Rolls 
Court,  I  may  say  that,  of  all  judges  of  this  court 
the  Master  of  the  Rolls  especially  bears  in  mind) 
the  length  of  time  which  has  elapsed,  ana 
always  in  taking  the  account  gires  to  the- 
person  rendolng  the  account  such  a  reaswi- 
able  aHowance  in  respect  of  that  lapse  of 
time  as  the  justice  of  the  case  requires.  But  upon 
this  present  appeal  motion,  which  is  a  proceeding 
under  that  decree,  which  does  not  in  any  degree 
question  the  justice  of  the  decree  or  any  portion  of 
it;  we  must  take  it  to  be  a  fact  clearly  established, 
that  justice  requires  that  a  decree  for  a  general 
accoubt  should  be  made  against  these  executors, 
including  Mr.  Lewis  Whincop  Jarris,  the  executor 
of  Mr.  Weston  Jarris.  Then  under  these  circnm-  - 
stances  fae  brings  in  a  discharge  in  tfa^ordinary  man- 
ner, and  among  the  items  in  that  discbarge  are  in- 
cluded certain  bills  of  costs.  It  appears  tometiiat  it 
would  be  impossible  to  contend  with  any  goocesi 
that  the  parties  beneficially  interested,  who  hare 
obtahied  that  decree  and  who  are  conseqoenti^ 
entitled  to  that  account,  are  not  mtitled  to  (tuMtiOtt 
those  items. 

Then,  if  they  are  entitled  to  question  them, 
general  order  of  the  ooart  (tbe  40th  Cons.  Ord.  Rule 
26>  is  that  the  judge  taking  that  aceotint,  when  a 
partof  it  relates  to  a  bill  of  costs,  or  where  the  judge  ■ 
is  authorised  to  fix  tbe  amount,  may  direct  the  taxing  - 
master  to  assist  him  in  settling  tbe  matter.   And  it 
would  be,  I  think,  a  very  strong  thing  for  the  Court 
of  Ai^al  to  interfere  with  the  discretion  df  the 
judge  who  had.  In  taking  such  an  account,  desired 
the  assistance  of  the  ta^g  master,  In  setulng  the  - 
account.  That  is  the  first  abstract  ques^n  whidi 
we  hare  to  decide,  riz.,  whether  this  order  ought  to 
be  dischaified  or  not ;  and  it  appears  to  me,  ^rlng 
regard  to  Uie  fact  that  there  is  a  general  decree  for 
an  account,  that  the  pldntiff 's  right  to  that  account 
is  indisputable,  that  this  is  an  item  in  the  dis- 
charge^ that  these  bills  of  costs  are  items  Indnded- 
in  tbe  accounts,  and  that  tile  judge  has  desired  the 
assistance  of  the  taxing  master,  we  cannot  cUs- 
charge  that  order. 

Then  there  arises  the  question,  which  really  comes 
to  be  reduced  to  a  ques^n  of  words,  as  to  the  terms 
in  which  such  an  order  ought  to  be  expressed.  It 
is  adDiitted,  of  conrs^  that  after  this/lKM  of  tisM 
the  matter  as  between  [iK|lieMi9Cy  ImdOlgi^  Lli 
setUed;  the  qnestlaa  Is,  whether  die  exeMlor, 
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or  the  eiecutor  of  the  executor,  ii  to  be 
allowed  these  amouatt.  And  then  we  find  that 
in  this  particaUr  cmc  the  bill  of  ooeta  was 
the  bill  of  ooati  of  one  of  the  eiecaton,  aod  that 
he,  in  oonjanction  with  his  co-execaton,waa  infact 
pacing  his  own  bill.  That,  of  course,  rery  greaiXy 
strengthens  the  case  in  favoar  of  the  persons  bene- 
ficially interested  in  tbe  estate  when  they  come  and 
say  that  the  matter  must  be  looked  into.  Then  it 
is  to  be  looked  into.  But  the  terms  of  the  order, 
which  1  do  imM  beliere  were  brought  to  tbe  notice 
of  the  learned  judge  at  all,  do  not,  as  is  the  usual 
fona  familiar  to  ui  all,  direct  the  moderation  of 
these  bills,  but  they  direct  that  tlie  taxing  master 
is  to  tax  and  settle  tbe  bills.  That  certainly  is  not 
according  to  my  impression  of  what  has  always  been 
in  tbe  practice  of  the  court  the  proper  form,  with- 
out uythlng  more  to  direct  tin  modeimtion  of  the 
MU,  under  dream  stances  such  ai  exist  in  the  pre- 
sent case;  that  is  to  say, where  tlie  testator  baa 
been  dead  for  a  great  length  of  time,  where  the  liiUs 
have  in  fact  been  paid,  and  where  the  question  in 
substance  la,  whetlier  these  bills  are  fair  and  proper, 
and  such  as  ought  to  l>e  allowed  to  the  executors  in 
their  disdiarge  under  the  existing  t^rcnmstancea. 
I  think,  therciore,  that  withoitt  in  the  least  degree 
Interfering  with  the  judgment,  or  with  Uie  dis- 
cretion, of  his  Lordship  tbe  Master  of  the  Bolls  (for 
I  belieTe  that  neither  judgment  uor  discretion  nas 
been  exercised  by  him  at  all  with  reference  to  the 
terms  of  this  order),  the  order  ought  to  be  modified 
fin  the  way  I  have  suggested,  1^  striking  out  those 
wwds  by  which  it  is  directed  tlut  the  taxing  master 
dull  tax  and  settle  tbe  bills,  and  making  It  an  order 
that  he  shall  inquire  and  state  whether  any  and 
whi^  of  the  disputed  items  marked  in  zed  ink  in 
the  bill  referred  to  marked  174  are  fair  and  proper 
to  Ik  allowed,  and  to  what  anumnt  respectiveqr. 

Bat  I  iDMy  agdn  say  if  the  diacretioa  and  jodg- 
ment  of  the  Master  of  tbe  Bolls  in  sodi  a  matter 
iiad  been  exercised,  and  if  he  had  wished  to  have 
the  assistance  of  the  taxing  master  with  respect  to 
these  particular  items,  I  should  hare  been  rery  loth 
indeed  to  hare  interfered  with  such  a  discretion. 
BiU  as  I  am  satisfied  that  no  audi  discretion  has  been 
«xercised  hj  him,  and  that  the  matter  has  not  been 
broDght  to  his  attention  at  all,  I  am  bound  to  e«r- 
cise  my  own  discretion  in  tlw  matter  without  any 
each  restraint.  I  think,  therefore,  that  tiie  justice 
of  the  case  will  be  best  met  by  luiring  the  matter 
entirely  unprejudiced,  to  be  decided  in  the  usual 
vay  by  his  lAwdship)  and  under  the  rery  ansalis- 
factoiy  drenmitanues  in  wliich  this  case  bss  been 
brought  before  the  Court  of  Appeal,  I  think  the 
right  coarse  with  respect  to  costs  will  be  to  direct 
that  both  parties  in  this  matter  should  bear  their 
own  costs. 

Lord  Justice  Givfasd  said I  quite  agree  with 
That  my  learned  broths  has  said  as  to  the  reey  un- 
•atisfactory  manner  in  which  this  ai^teal  has  been 
brought  before  the  court.  It  is  also  clear  to  my 
mind  that  the  form  of  this  order  was  not  brought 
to  the  attention  of  the  Master  of  the  Bolls^  and  cer- 
tainly that  it  was  not  brought  to  his  attention, 
regard  being  had  to  the  mode  in  which  the  chief 
clerk  proposed  to  send  the  matter  to  the  taxing 
master. 

Now,  with  respect  to  tbe  two  items,  the  one  nnm- 
beied  17i,  which  is  the  subject  matter  of  the  appeal, 
although  a  great  lapse  of  time  with  reference  to 
that  item  has  taken  place  since  these  costs  were  in- 
curred, and  since  the  same  were  paid,  yet,  baring 
r^ard  to  the  fact  that  there  is  a  decree  fw  an 
account,  and  the  mudi  more  impwtant  fact  that  tbe 
executor  has  paid  himself,  I  Uiink  it  right  that 
there  should  be  an  inquiry  toasomain  wbether,  as 
regards  the  particDlar  itons  oomplained  of,  the  bUl 
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is  a  fair  and  proper  bill  or  not.  That  is  tlie  proper 
form,  and  not  the  form  adopted  by  the  order,  which 
waa  to  tax  aad  settle  tbe  bills,  and  of  course  if  tbe 
taxing  master  followed  the  order,  he  would  dnqly 
tax  in  the  ordinary  way,  and  not  miopi  the  eoone 
which  is  tbe  right  and  proper  one,  namely  that  the 
mere  items  appearing  upon  the  face  of  the  lull 
should  be  looked  at,  an^  haring  regard  to  those 
items,  that  the  master  should  say  wliether  tlMtf  are 
fair  and  proper  items. 

That  uAng  so^  the  order  will  be  ratied  as  my 
leanwd  brother  has  suggested,  and  I  quite  eeoeut 
with  him  in  sajiog  that  neither  party  ought  to  bare 
the  costs  of  this  ai^)eal ;  and  I  may  repeat  tfaa^ 
whenerer  an  appeal  is  brought  in  tlie  shape  in  wiadi 
this  sfmeal  is  brought  before  the  ooort,  we  shall  on* 
doubtediy  decline  to  hear  it. 

Sdidton  tor  the  i^pdlant,  WMee  and  LettM. 
SoUdtOTS  for  the  respondents,  Fitld,  Boaeoe,  rtM, 
and/VwcM. 


tridaj/t  Juig  16. 
CBefore  Lord  Jostioe  Gotjlbd.) 
Alton  v.  Ruutisoir. 

FOTSES  V.  HjLUBISOlf. 

FmnditlMt  deed — Securiti/  to  crtditm—PotaeMSiM  bg 
debtor  aotaitAataading  comvtyutce  of  wMt  •J 
hU  ptvpertg — Preftrtne^i^ASaqimt  99qmMtratiem — 

Statute  IS  Elix.  c.  &. 

Bif  an  order  in  the  above-named  tidtt  B.  ume  i^xkred  to 
pag  into  cotitt  6y  a  dai/ fixed  a  sum  found  due  from  Am 
itt  reaped  of  certain  trtat  moneys.  He  Ascosk  aictn 
tkat  Mquutntthn  la  retpect  of  ihoae  tuonevM  voiUdU 
imud  agaitiMt  Aim,  atid  before  tko  doj/  pa  faj/mat 
into  eottrt  As  executed  a  deed  wlure^  As  osMyssi/  if 
miy  of  mortgage  tie  whole  of  Au  prop«rt^  to  tmttu 
for  the  bea^  of  five  of  hit  priixipal  creditmt  wot 
including  aimmgit  theae  the  pertoni  uiltrt$ted  in  lAe 
tnut  monegt.  The  deed  contained  a  pronso  for  n- 
denmtion  on  paj/ment  of  the  dAtt  OM  to  tts  fiet 
ereaitora  within  six  monthi,  and  oaotAsr  provi»  fits' 
H.  ahotUd  continue  in  posaeuwn  of  the  prtpertjf  fordt 
.  months,  but  not  so  aa  to  let  in  or  permit  any  election, 
aequeatrationf  or  other  proeeta,  and  in  case  ang  tnA 
akotdd  be  enforced,  or  attempted  to  be  enfortM,  that 
tie  poaaeaaion  of  a,  Aould  eeaae  and  determine. 
faidt  was  ma^  ly  H,  in  pajfment  of  tie  imat  sMa^i, 
vpon  whici  a  writ  of  aeguealration  waa  ianud,  and 
the  ntquealratort  seized  part  of  the  pnmerty  of  U.  On 
motion  bu  the  truateea  under  the  deed  the  aequestratara 
were  ordered  to  wit/idraw,  that  poaaeaaion  m^ht  U 
delivered  to  the  truaiua,  and  on  appeal^ 

LordJiatiee  Giffard  confirmed  that  dedaion,  the  qnea- 
tioH  being  whether  Vie  deed  was  invalid  under  the  sla- 
tiue  of  18  Eliz.,  and  not  whether  it  sms  a  frmdidinl 
prtferenee  of  thefioe  creditora. 

This  was  an  appeal  by  the  plaintiffs  in  tbe  first 
suit  against  an  order  of  Stuart,  V.C.,  the  hearing  of 
the  original  motion  before  whom  is  reported  in 
20  L.  T.  Bep.  N.  S.  1001,  where  the  circamstaooes 
are  fully  stated. 

Jdacketon,  Q.  C.  and  W.  WeUington  Coiper  s^ 
ported  the  appeal,  and  referred  to 
Henderson  t.  Lloud^  3  F.  ft  F.  7 ; 
Evans  r.  Jonst,  11  Jar.  N.  S.  784 ; 
HolbMl  T.  Anderson,  5  T.  Bep.  235 ;  and  Hodgion 

T.  Newman,  there  cited  ; 
Wood  V.  Dixie,  7  Q.  B.  Bep.  892 ; 
Steuurl    Xoodie,  1  Cr.  M.  A  B.  777 1 
Ooodrieiey.Tavlor.i  De  O.  J.  A  3m.  195 1  It 
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Siehet  T.  £wnw,  9  Car.  &  P.  640 1 
1!»mW«  JVwI«y,  raJTurM,  L.Bm.  SClt  Ap.515; 
18  L.  T.Bep.  N.S.868. 

I>ickauon,  Q.  C  and  Sotomon  appeared  to  mpport 
Hi  H<H)our'B  order. 

Lord  J astice  Gitvabd  said. — will  not  trouble  you, 
Jb.  Dickinaon.  I  haTa  no  doobt  that  Mr.  HarriMn 
cxeoded  tUe  deed  at  a  time  vhea  be  knew  per- 
fectly well  that  executitHi  vonld  be  Usued  agaiott 
him  under  the  decree.  Of  that  1  have  not  the  least 
doubt.  At  the  same  time  I  have  no  doubt  also  but 
that  the  law  hai  been  most  accurately  laid  down  by 
the  Ticfr-Chancellor,  and  oonsistently  vith  a  largo 
body  of  aiUbocitiet  whidi  now  exiat  on  the  eabjeet. 
What  the  Vice-Chancdlor  ujs  in  hia  judgment  is 
tikis :  **  In  thiSt  aa  In  all  other  cases  of  the  same 
kind,  the  questiim  is  as  to  the  bona  Jides  of  the 
transactioom.  If  the  deed  c4  mortgage  and  bill  of 
■ale  was  executed  by  Harrison  honestly  for  the  pur- 
poae  of  givhig  a  seciuity  to  the  fire  creditors,  and 
vaa  not  a  coDtriTance  lesorted  to  for  bis  own  per- 
•onal  benefit,  it  is  not  Toid,  bat  must  hare  effeot." 

Now  tliere  is  not  a  suggestion  but  that  under  this 
deed  these  fire  creditors  are  to  have  the  property, 
and  that  they  are  secured  by  it.  There  were,  in 
poiat  of  fsct,  but  two  arguments  raised  upon  the 
deed — the  oo^  upon  the  form  d  the  iwoviso  in  ttie 
deed  with  reference  to  the  retention  at  possesrion 
1^  Hr.  Harrison ;  and  the  other,  tiiat  the  deed  com- 
prise* the  whole  of  the  bankrupt's  property.  With 
reiefeoce  to  the  form  of  the  proviso  in  the  deed,  I 
cannot  infca*.  and  certainly  should  not  infer  from 
that,  that  this  deed  was  not  to  operate  aooording  to 
its  tenour  and  effect.  It  is,  in  point  of  fact,  a 
mortgage,  and  a  mortgage  which  was  not  to  be 
aliei^ute  for  six  months  unless,  previously  to  tlut 
time,  there  was  execution ;  and,  if  previously  to 
that  time  execution  issued,  then  the  trustees  were 
to  take  possession  of  the  property.  Upon  the 
evidence  there  can  be  no  guestiwi  but  that  ttie 
deed  was  intended  to  have  that  effect.  That  Is  so 
much  as  to  the  form  of  the  deed,  and  so  mneh  as  to 
the  circumstaaoes  attending  it. 

Then,  with  reference  to  its  compiting  the  whole 
of  Mr.  Harris<ni's  property,  we  are  not  now  dealing 
with  bankruptcy  at  all,  this  being  a  question  raised 
ms  between  the  execution-creditor  and  these  fire 
creditors  who  are  secured  by  this  deed.  I  asked 
the  question,  during  the  argument,  why  proceed- 
ings Id  bankruptcy  hare  not  been  taken.  The 
oqT^  answer  I  got  was  that  a  decision  upon  the 
validity  of  this  deed  was  denied  on  this  application. 
X  can  quite  understand  a  decision  being  desired  on 
this  wplication,  because,  if  this  deed  were  held  to  be 
bad,  then  the  result  wouM  be  precisely  that  which  is 
now  complained  of.  The  execution-creditor  would  be 
paid  in  full,  and  the  other  creditors  would  be  left 
withottk  aqything.  I  hare  no  hesitation  in  saying 
tha^  in  principle,  there  can  be  no  difference  under 
the  Statute  of  Elizabeth  whether  a  man  prefers  his 
creditors  with  part  of  his  property,  or  whether  a  man 
prefer*  his  creditors  with  the  whole  of  his  property. 
If  the  deed  is  bona  Jide  and  without  fraud  (whidi 
means  this,  if  the  deed  is  to  operate  according  to  its 
tenour  and  effect,  and  is  not  a  mere  cloak  few  pro- 
viding something  for  the  benefit  of  the  person  who 
makes  it),  then  that  is  a  good  deed,  and  you  cannot 
complain  of  it  under  the  statate. 

For  these  reasons,  I  am  of  opinion  that  this  appeal 
must  be  dismissed  with  costs.  I  think  further  it 
never  ooKht  to  hare  been  brought,  and  one  has  some 
satisfaction  in  thinking  also  that  the  bankrupt  laws 
alted  means  hf  whldi  any  ininstice  ia  a  case  of 
tids  SMt  may  readily  be  avoided ;  for  certainly  it 
would  be  exceedingly  unjust  to  set  aside  this  deed 
in  order  that  one  particular  execution-creditor 


should  be  paid  in  full,  to  the  detriment  of  all  the 
other  creditors. 

Solicitors  for  the  appellants,  Scott  and  0>. 

Solicitor  for  the  respondoita,  i/eaMNsnl,  agoit  for 
J.  G.  JadetoM,  of  Bdper. 


Fridm/,  Julf  28. 
(Before  Lord  Jastice  Oiffuu}.) 
JSe  Tob  Loxdov  xvd  Coontt  G-rvbsil  Aobhot 

AsSOCUnOH  (LlHITBD}; 

Ex  parte  PoLaaooiE. 

Practlct — Order  uttled — Appointmrnt  Jbr  pa$$ing— 
Bom.  to  is  made—Notice  of— Cone.  Ord.  /,  Ruke  24, 
25,eadi7.  ' 

What  it  it  duind  to  Aave  a  tim/ixedbw  word  of  mouth 
for  patting  and  entering  an  order,  which  the  partiet 
have  attended  to  ttiUU,  tt  ahouid  be  done,  in  the  pretence 
of  the  parties,  the  registrar  himtelfi  and  when 
applicatiant  for  an  appointment  are  made  to  the  clerk 
of^e  regittrtzTj  th^  mould  be  Kopb/  emdicotimitjor 
Jixing  a  time  la  taitimf,  wkiek  mat  oe  then  served 
on  the  other  parties  in  the  mtmnir  prescribed  bjf  tXs 
Genend  Orders. 

And  aceordingtif  where,  after  appearing  b^fbre  the 
regittrar  to  settle  an  order,  the  partiet  a^mtmad  to 
the  room  of  the  ckrh,  from  whom  the  solicttor  having 
the  carriage  of  the  order  Stained  an  appointment  to 
past  it,  oj  whitA  appointment  he  alftgea  that  he  forth- 
with gave  notice  i$  word  of  mouth  to  hit  of^Mtncnt. 
but  Knici  notice  that  opponent  declared  he  never  heard 
or  was  atoare  of,  /ears  U>  varg  the  order,  notmtK- 
staining  that  it  had  been  passed  and  entered,  was 
given. 

This  was  an  ori|^naI  application,  by  special  leave 
of  the  Court  of  Appeal,  on  behalf  of  Hr.  Anthony 
Pulbrook,  a  solicitor  of  the  court,  that  an  order 
made  by  their  Lordstiips  In  the  matter  <d  the  wind- 
ing-up of  the  LcHidon  and  County  General  Agency 
Assodation  (Limited),  upon  an  application  of  Mr. 
Jsmes  Little,  might  be  discharged  or  set  aside,  not- 
withstaudiog  that  the  same  had  been  passed  and 
entered. 

Tbe  order  which  it  was  now  sought  to  discharge 
or  set  sside  wss  dated  the  28rd  Jane  1869,  and 
by  it  their  Lordships  ordered  that  Mr.  Little's  name 
should  be  strudE  onioi  an  order  of  Stuart^ V.C.,  dated 
the  18th  Nor.,  by  which  his  honour  had  settled  Mr. 
Little's  name  on  the  list  of  oonbibutocles  of  the 
association,  and  out  of  an  order  of  tfadr  iKWdsUps 
dated  the  10th  Feb.  18C9,  refusing  with  costs  an  ap* 
peat  from  the  Tioe-CbanoeUor's  order,  thus  retaining 
Mr.  Little's  name  upon  the  list.  The  report  of  the 
hearing  upon  which  the  Lords  Justices  made  the 
order  of  the  10th  Feb.  1869,  is  in  20  L.  T.  Bep.  N.  S. 
167,  as  Mire's  case,  tb»  facts  being  tiiat  Mr.  Hare, 
Mr.  Little,  and  namerons  other  persons  had  been 
shareholders  in  the  London  OfllceB  Company 
(Limited),  which  had  amalgamated  with  the  London 
and  County  General  Agency  Association,  and,  as  it 
was  alleged  by  the  ofl£cial  liquidator  of  the  latter, 
had,  ua&r  arrangements  between  the  two  companies, 
aGC^>ted  shares  in  the  latter  in  lien  td  those  whidi 
tiiey  had  held  ia  the  former.  In  disputing  their 
liability  in  the  association,  Mr.  Piilbroolc  had  acted 
in  conformity  with  a  resolution  of  the  London 
Offices  Company,  and  in  chambers,  before  the  Vice- 
Chancellor,  and  before  the  Lords  Justices,  had  pro* 
fessedly  represented  the  whole  body  of  these  sure* 
holders,  including  Hr.  Little,  but  without  any  ex- 
press authority  from  Mr.  Littie,  who  by  his  affidavit 
alleged  that  he  had  never  authorised  Mr.  Pulbrook 
to  appear  for  him  or  to  use  his  nam^  and  that 
until  after  thdr  LoiddiipB*  order  of  tbOflpth  Seb. 
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wu  made,  he  vas  not  a«  are  that  any  ap^cation 
had  been  made  on  his  behalf. 

Their  Lordships,  by  their  order  of  the  23rA  June, 
Erected  that  Mr.  Little'i  costs  of  the  aiipliuatiou, 
and  the  coati  of  the  official  liquidator,  thould  be  paid 
by  Mr.  Palbrook,  excepting  anch  costs  as  were 
occasioned  bj  numerous  affidavits  filed  ou  behalf  of 
Mr.  Little,  which  that  ^ntleman  vaa  ordered  to 
pay.  But  when  the  minutes  of  the  order  were  prs- 
pared,  it  appeared  that  numerous  other  documents 
stated  to  be  irrelerant,  aod  of  which  the  respon- 
dent, B(r.  Pulbrook,  had  had  no  notice,  were  intro- 
duced into  the  list  of  evidence,  as  appeared  by  an 
affidavit  of  Mr.  Pulbrook's  clerk,  John  nughes 
Croasman,  in  which  he  stated  that  on  the  29th  June 
he  attended  on  behalf  of  Mr.  Putbrook  to  settle  the 
minutes  of  the  draft  order;  that  he  objected  to  the 
iniautea  being  drawn  up  in  any  other  way  than 
that  the  whole  of  the  costs  of  the  affidavits  above 
referred  to  should  be  paid  by  Little,  and  not  a  por- 
tion of  such  affidavits  only ;  that  he  succeeded  in 
that  contenti<»i,  and  then  noticed  that  a  long  list  of 
evidence  was  attadied  to  tiie  draft  order,  and  be 
objected  to  its  iusertion.  The  registrar  decided 
that  he  must  insert  the  evidence  in  the  order, 
"whereupon  I  stated  that  my  ^ncipal,  Mr. 
Folbrool^  was  out  of  town,  end  that  I  thought  he 
would  apply  to  the  court  on  the  subject,  and  the 
minutes  of  the  draft  order  were  settled  by  the 
registrar,  subject  to  the  said  A.  Pulbrook  apply- 
ing to  tbe  court  as'  to  the  evidence  to  be  inserted. 
The  said  registrar  did  not,  on  the  occasion  of  the 
settling  of  the  minutes  of  the  said  order,  in  'my 
presence,  name  any  day  for  the  passing  thereof, 
and  I  am  positive  that  nothing  whatever  was  said 
by  the  re^strar  when  ve  were  before  him,  as  to 
fixing  any  day  or  obtaining  any  adjournment  for  the 
passing  of  tbe  said  order,  and  on  leaving  tbe  room  of 
the  said  registrar  with  the  aud  Gteorge  Kenrick 
COie  KUdtor  for  Mr.  Little)  and  Bteasra.  Ditton  and 
Wannington's  clerk  (solicitora  for  Uie  official  liqui- 
dator), I  asked  Mr.  Kenrick  to  let  me  then  tace  a 
eOOTRomthe  draft  order  of  the  evidence  proposed  to 
be  inserted  ;  but  he  stated  that  he  could  not  wait, 
and  that  if  I  called  at  the  registrar's  (Mffice  on  the 
nextday  Icould  then  take  a  copy.  I  accordingly  at- 
tended on  the  following  day,  and  for  the  first  time 
obtained  a  copy  of  the  evidence  proposed  to  be  in- 
serted, and  I  then  told  the  clerk  of  the  registrar 
that  Ptdbrook  was  gcdng  to  apply  to  the  court  for 
leave  to  speak  on  the  minutes,  and  asked  him  to 
stop  the  said  rader.  And  I  say  I  did  not  then,  or 
on  any  other  occaaion,  hear,  nor  had  I  in  any 
manoer  dlieetly  or  iodlTectly  notice,  that  any  ap- 
peliitment  whatever  had  bem  given  for  the  passing 
of  tbe  said  coder,  and  I  was  not  informed  by  the 
said  Messrs.  Rooks,  Kenrick,  and  Harston,  or  by 
anyone  <m  their  behalf,  of  any  day  whatever  having 
been  fixed  for  the  passing  of  the  said  order,  and  I 
never  attended  the  paaring  of  the  said  ord^,  or 
knew  anything  whatever  about  1^  and  had  I 
known  of  sndi  ai^intment  I  shonld  have  attended 
tbe  same  and  of^'ected  to  the  passing  of  the  said 
order  until  after  an  aj^lieation  had  been  made  to 
the  court  to  speak  upon  the  minutes." 

Mr.  Polbrook  stated  by  affidavit  that  he  was 
absent  from  town  on  the  29th  Jnne,  and  being  in- 
formed 1^  Crotsman  of  vriiat  had  taken  place,  he, 
on  tbe  2nd  July,  wrote  to  Hesns.  Books,  Kenrick, 
and  Hanton,  a  letter,  in  which  he  stated  that, 
under  the  circumstances,  he  was  compelled  to  apply 
for  leave  to  speak  on  tbe  minutes,  and  would 
instruct  eounsd  to  apply  that  same  day,  but  that  in 
the  mean  time  he  must  request  that  they  would  not 
proceed  with  the  order,  ^e  ai^cation  was  made 
OD  the  2nd  July,  that  hdng  the  first  day  on  which 
their  LordsbipB  (who  were  then  frequently  «gaged 
«l  the  Privy  Councn)  Mt,  and  granted.  Mr.  Pol- 


brook  then  stated  that  he  at  once  saw  the  registrar 
and  produced  counsel's  brief  with  the  iodorsement 
that  leave  had  been  so  granted,  and  he  also  saw  the 
registrar's  clerk,  who  referred  to  liis  book  and  said 
that  "the  order  bad  been  left  for  passing  and  entiy 
the  day  before,  but  had  not  then  been  given  back  to 
theparties  ashaving  been  passed  and  entered;  where- 
upon X  told  him  that  X  had  had  no  notice  of  passing, 
and  requested  him  to  stop  the  said  order,  and  he 
wrote  the  word  *stop'  in  the  column  of  his  book 
wherein  the  date  for  entry  would  have  to  be  in- 
inserted  ;  and  I  say  that  in  the  common  course  of 
practice  an  order  left  for  passing  on  the  1st  Jabr 
would  not  be  delivered  out,  passed,  and  entered, 
until  tbe  3rd  July.  I  never  knew  or  heard  in  any 
manner  whatever  of  any  appointment  for  passing 
the  SMd  order  on  the  1st  July  or  any  other  date ; 
and  I  never  sanctioned  or  authorised  any  perwn  on 
my  beludf  to  attend  the  passing  of  the  aaid  order, 
neither,  as  far  as  I  am  awar&  did  an;r  person  attend 
on  my  behalf  tbe  [wssing  of  the  said  order ;  and, 
had  I  been  aware  of  any  appointment  to  pass  the 
same,  X  should  have  attended  and  objected  to  the 
passing  thereof  until  I  had  applied  to  the  court  to 
vary  the  minutes,  and  the  passing  thereof  wUhoat 
my  knowledge  has  taken  me  by  surprise." 

The  statemrat  of  Mr.  Grossman  as  to  what  took 
place  before  the  registrar  on  the  29th  June  was 
confirmed  by  the  affidavit  of  Mr.  Edward  Cairns, 
the  clerk  of  Messrs.  Ditton  and  Wsrmington,  who 
then  made  the  following  statement :  "  The  registrar 
did  not,  on  the  occasion  of  settling  the  minutes  of 
the  said  order,  in  my  presence,  name  any  day 
the  passing  thereof,  but  after  we  had  left  the  r^ls- 
trar's  room,  and  the  presence  of  the  registrar,  Uie 
said  Oeorge  Eeniick  went  up  to  the  junior  clerk  in 
the  outer  room,  and  afterwards  came  to  me  and  told 
me  that  Thursday,  the  1st  July,  at  1.30  p.m.  was 
fixed  for  passing  the  sald^order.  I  did  not  hear 
Uie  appointment  {^ven,  or  know  tiuA  tiie  said  Geor^ 
Kennt^  went  up  to  the  clerk  for  the  purpose  of 
obtaining  it ;  and  the  said  J.  H.  Crossiuan  was  no^ 
as  I  believe,  with  him  when  he  obtained  it,  and  1 
did  not  hear  the  said  G.  Kenrick  tell  the  said  J.  H. 
Grossman  of  the  said  appointment,  and  unless  the 
said  G.  Kenrick  lactually  told  him,  as  lie  did  me,  I 
do  not  think  the  said  J.  H.  Croasmsn  would  have 
heard  of  it,  for  I  certainly  shonld  not  have  koowa 
it  myself  but  for  tbe  statement  to  tiiat  effect  made 
to  me  personally  in  a  low  tone  of  voice  by  tbe  said 
George  Kenrick.   I  attended  the  appointment  to 

Sasa  the  said  order,  but  neither  tbe  said  J.  H. 
rossman,  nor  the  said  A.  Palbrook  attended,  and 
to  the  best  of  my  knowledge  no  «»  attended  on 
behalf  of  the  said  A.  Polbrook.  ...  I  ezandaeo 
the  engrossment  of  the  order  to  see  if  I  had  any 
objection  to  it,  and  then  signed  it  in  peoeil  and 
handed  it  back  to  the  said  Q.  Kenrick,  and  I  did  not 
go  before  the  registrar  to  pass  the  said  order." 

Mr.  Kenrick  made  an  affidavit  in  which  he  states 
that  tbe  registrar  finally  settled  the  said  vdsr  on 
Tuesday  the  29th  June,  and  that  he  immediaM^ 
in  the  presence  of  Crosamao  and  Calras^  imesedM 
to  the  outer  room  and  obtained  from  tiie  clerk  «C 
the  registrar,  in  the  usual  course  of  jwaetice,  sn 
appointment  which  he  thereupon  entered  upon  tiie 
notice  paper  prescribed  by  the  practice  <^  ^ 
honourable  court  for  Thursday  the  1st  July  at  I.w 
p.m.  to  pass  the  said  order ;  that  he  thereupon  ta- 
formed  Grossman  and  Cairns  of  the  appointment  he 
had  so  takCT,  and  the  entry  on  tbe  said  notice  p^ 
was  made  by  the  registrar's  clerk  in  tbdr  presence  ain 
in  his  (the  deponent's)  presence,  immediately  after  As 
said  order  had  been  settled ;  that  where  the  soUdtm 
attend  on  the  settl«uent  of  an  order,  it  is  not  v* 
practice  to  give  any  more  fcmnal  notice  of  the  ^ 
ptdotment  to  pass  than  that  alreac^  stated  i.'w 
tea  the  derETof  M^^^mJ^Sgl^ 
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DittoiCuHi  Wumingtoo,  took  a  note  of  the  appoint- 
ment in  my  preaeoce,  and  the  clerk  of  Messn. 
DiUon  and  Waimington  in^  due  course  attended  on 
the  1st  July  to  pan  the  said  order,"  when  be  also 
attended,  and  the  ume  waa  left  with  the  clerk  to  he 
■igned,  paued,  and  entered  in  the  usual  couree. 
He  stated  that  "  the  said  order  waj  settled  by  the 
zegistmr  on  the  29th  June  vitiioat  aoy  qualification 
whatever,  and  in  accordance  with  all  the  objections" 
made  .by  Crossmao,  and  he  was  not  aware  until 
the  5th  July  Uiat  leave  to  gire  notloe  of  motion 
to  Tazy  the  minates  had  be«k  granted.  Mr.  Jones, 
an  articled  clerk  of  Bfr.  Eenricfc,  oonflrmed  that 
gentleman's  statements  ;  that  Mr.  Kenrick  applied 
to  the  clerk  for  an  appointment  to  pass  the  order, 
when  Mr.  Fulbrook's  clerk  was  present,  and  did  so 
in  a  tone  of  roice  loud  enough  for  him  (the 
deponeatX  who  was  then  about  to  leave  the  roooi,  to 
hear.  And  another  articled  deric,  Mr.  Ooodfellow, 
■tited  that  he  heard  Ur.  Kenrick  «pp^  for  an 
appointment^  and  heard  Uie  clerk  state  the  time; 
*'and  I  thereupon  saw  Mr,  Kenrick  turn  round  to 
the  clerks  attending  on  behalf  of  Messrs.  Ditton 
and  WarmingtoD,  and  on  behalf  <^  Mr.  Pulbrook, 
who  were  standing  cloee  behind  him,  within  reach, 
and  I  h^wd  the  ib.  Kenrick  giro  them  notice 
of  the  appcrfntment  to  {■ass." 

The  statement  that  the  order  was  not  finally 
settled  was  confirmed  by  an  entT>'  in  the  registrar's 
book,  **  settled  subject  to  court,"  and  in  the  column 
of  the  clerk's  book  there  was  a  short  word  written 
in  pencil,  but  so  much  effaoed  as  to  be  iUegihle ; 
ud it  was  suggested  that  thia  wasthewwd  **itc^" 
mentioiied  in  Mr.  Falbrook*s  affidavit. 

Ihe  decision  depended  upon  the  27th  rule  of  the 
Jst  Cons.  Order,  which  is  as  f(dlovs :  "  When  the 
draft  dtecree  or  order  has  been  settled  by  Uie  regis- 
trar, be  shall  name  a  time,  in  the  presence  of  tbie 
several  ^Huiies,  or  else  deliver  out  an  appointment 
m  writing  trf  a  time  for  the  passing  the  decree  or 
Older.  And  in  the  lattw  ease  such  wpoiotment 
shall  be  served  on  the  oppoute  party  in  like  manner 
as  is  directed  by  the  24th  and  36th  ruka  (tf  this 
order  with  reference  to  an  appointment  to  settle  the 
draft  decree  or  order."  And  the  24th  rule  provides 
Aat  a  oapy  of  such  app<Mntment  shall  be  semd  on 
the  wnottte  party  one  dear  day  at  least  before  the 
tee  med  thereby  for  settling  the  draft  decree  or 
order  ;  and  the  25th  provides  that  service  shall  be 
effected  by  leaving  a  coii^  of  the  ajqK>iDtment  at 
the  place  of  service  of  the  party  to  be  served,  or  by 
■BD&ig  a  copy  by  post  to  uat  place. 

Wben  the  motion  to  Taiy  the  minutes  (leave  to 
make  which  was  granted  on  the  2nd  July)  came  on, 
the  letpondent  objected  tiiat  the  order  was  already 
nised  and  entered,  and  this  appearing  to  be  really 
the  ease,  their  Lordships  ordered  the  motion  to  vary 
to  stand  over,  with  liberty  to  Mr.  Pulbrook  to  move 
to  set  aside  or  discharge  the  said  order,  fte  two 
motions  to  be  then  in  the  paper  together. 

■Dfcfa'asfln,  C.  and  Avab&oaL  in  saiq>ort  of  the 
motion,  contraded  tliat  whatever  Mr.  K<»irick  might 
honestly  brieve  that  he  had  done,  the  Consolidated 
Order  had  not  been  complied  with ;  that  no  time 
was  named  by  the  registrar  himself  in  the  presence 
of  ttie  parties,  and  that  no  writt^  anxuntmeot  for 
pusiag  was  ever  made  at  aU.  Tlien  there  was  a 
eonfliot  td  evideoci^  and  In  sach  cinnuutanoes  the 
Mm  pnbaadi  was  on  the  party  insisting  tiut  ncAioe 
had  been  properly  given  to  show  that  what  the  order 
>eqoired  had  been  actually  donft 

KwMce,  Q.  C.  and  Bradford^  tor  Mr.  Little,  con- 
tended that  the  oaiversal  mactioe  of  the  r^istrar's 
oflce  had  been  strictly  followed  in  this  case^  tiiat  iot 
wtdn  pniposet  the  clerk  of  the  r^strar  was 
etiiiilaiit  to  the  i^tnr  himself  and  that  on 


appointment  by  tlie  clerk  was  the  same  as  if  made 
by  the  registrar.  The  registrar  did  not  himself 
keep  the  appointment  book,  and  it  was  impossible 
that  he  should  personally  attend  to  matters  of  such 
routine,  Crossman  himself  stated  that  after  the 
adjournment  to  the  outer  room  he  had  hdd  some 
conversation  with  Kenrick,  and  was  therefore  near 
enough  to  him  to  hear  what  was  stated  to  hinudf 
as  wdl  as  to  Cairns. 

'  Qreewy  Q,  0,  and  CradeaaU,  for  the  official 
liquidator  of  the  aaiodatioo,  took  no  part  In  the 
argument. 

Brookshank  was  called  upon  to  r^y  upon  the 
question  of  costs  only. 

Lord  Justice  Giffard  said. — ^The  only  question  I 
have  to  decide  on  tiiis  motion  really  is  whether  the 
27lh  rule  of  the  1st  order  hoe  been  comj^led  with  or 
not.  As  regards  written  notice,  it  is  clear  that  no 
written  notice  was  given ;  therefore,  we  mnst  torn 
to  the  first  part  of  the  order,  and  that  is  in  these 
terms :  »"  When  the  draft  decree  or  order  has  been 
settled  by  the  registrar  he  shall  name  a  time  in  the 
presence  of  the  several  parties,  or  else  deliver  out  an 
8{^ntment  in  writing,  of  a  time  for  passing 
the  decree  or  order."  Therefore,  the  question 
is,  whether  I  can  be  satisfied  upon  this  evi- 
dence, which  is  very  contradictory,  that  there 
was  that  description  of  notice  of  the  Ume 
when  this  order  was  to  be  passed.  The 
onus  of  proving  the  affirmative  rests  entirely 
upon  Mr.  Kenrick,  and  he  says,  according  to  his 
notion  tiiat  proper  notice  was  given.  But,  on  the 
other  hand,  we  have  the  evidence  of  Mr.  Cairns  and 
of  Mr.  Pulbrook's  clerk,  and  I  think  it  is  clear  that 
Mr,  Pulbrook's  clerk  did  suppose  and  did  say,  at  that 
meeting  on  the  2dth,  that  bis  principal  he  supposed 
would  make  a  motim  befm  uie  judge  to  have  the 
minutes  varied.  Well,  it  is  scarcely  possible  that 
the  clerk  should  not  have  objected  to  the  1st  of  July 
if  his  attention  had  been  clearly  and  distinctly 
brought  to  the  let  July  having  been  fixed  as  the 
day  for  passing  the  order.  I  do  not  think  that  that 
day  was  fixed  and  said  so  that  he  did  hear 
it.  It  might  have  been  said  so  that  be  might  have 
heard  it,  but  I  tUnk  that  in  eider  to  the  fixing  of 
the  day  according  to  the  terms  of  this  order  there 
'mast  really  be  andi  an  amount  of  notice  in  the 
presence  of  the  parties,  as  that  the  parties  must 
have  known  and  had  an  opportunity  of  objecting 
to  the  day.  Tliereforep  I  am  satisfied  on  this 
evidence  that,  the  affirmative  resting  on  Mr. 
Kenrick,  Mr.  Kenrick  ho*  not  pfored  tiiat 
affirmative.  I  do  not  tiiink  it  necessary  to 
go  through  the  evidence.  .It  is  ccmtradickHy. 
Mr.  Kenrick  probably  went  up  to  the  offlcie^ 
and  vent  straight  to  the  derk,  and  got  the  time 
fixed,  and  may  have  said  to  three  or  four  people 
standing  by  that  it  was  fixed,  but  I  think  he  wai 
bound  to  do  mole  than  this,  and  unless  he  could 
prove  what  he  swears  he  does  not  satisfy  me  that 
he  gave  such  notice  as  is  required  by  the  rule. 
Therefore  this  order  mnst  not  stand  in  the  way  <^ 
the  motion  which,  I  understand,  is  the  next  motion 
in  the  paper  to  vary  these  minutes. 

I  have  no  doubt  that  a  vary  looae  jtaotioa  hu 
grown  up  in  the  regtstrar's  oflke.  And  in  the  fntwa 
IdMire  tolu  down  this:  that  where  it  is  desired  to 
have  a  time  fixed  by  word  of  mouth  for  passing  and 
entering  the  order,  that  should  be  done  in  tiie  pre- 
sence of  the  parties  by  the  registrar,  and  that  when 
apidications  are  made  to  his  clwk  tiiey  should  be 
simply  applications  for  fixing  a  time  In  writing. 
And  if  that  is  followed  for  tim  future  no  snoh  ques- 
tion as  this  can  ever  aeun  arise  wUdi  has  opet^ed 
the  court  for  MrenitlflieitbyfeC^^gie""** 
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wit),  <rf  course,  bave  bis  coats  out  of  the  e»tate  <A 
the  association.  There  wlU  be  no  other  costs  of  tha 
motion. 

Solicitor  for  the  applicant,  Pulbnok  in  person. 
SoUdtOTS  fn  the  respondent,  BooIcm,  Kennd^  and 
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Cocplakd's  Case. 

Congmny — Winding-vp  —  Creditor  holding  collaleral 
tecmrilg — Proof  of  claim. 

Hesirt.  C.  drew  two  tett  of  kiUa  of  ex<Aame  on  the  B. 
ceiapmyt  under  the  authority  of  Ike  B.  compamft 
letter  of  credit,  agaiaii  two  cargoes  of  cottoa.  ^e 
first  tet  of  bHU  were  accepted,  but  not  paid  by  the  B. 
company,  and  the  second  set  were  not  accepted,  ai  the 

B.  comoany  had  been  ordered  to  be  wound-vp  btfore 
the  hilU  were  pretented.  Meseri.  C.  tent  in  a  claim 
in  the  wtnding-im  to  prove  for  the  difference  between 
the  anumai  of  the  bOU  and  the  proeeeda  of  pdt  of 
the  cotton.   At  the  date  of  making  thia  elatm  Mtesrt. 

C.  were  not  holders  of  any  of  the  bills,  and  the  cotton 
was  unsold.  77tey  afterwards  took  up  the  bills  and 
sold  the  cotton,  and  were  admitted  to  prove  for,  and 
received  dividends  vpon,  the  difference  between  the 
amount  of  the  bills  and  tke  proceeds  of  sale  of  the 
cotton. 

Thof  now  sought  to  increase  tiieir  daim  by  the  amomt  of 
tia  proceeds  of  the  sale  of  the  cotton  : 

HeU,  that,  as  at  the  date  of  their  claim,  Messrs.  C, 
were  not  holders  of  the  bills,  andhad  not  sold  the  cotton, 
they  were  onbf  entitled  to  prove  Jar  the  difference,  and 
notfiirtit  jpross  amomt  of  tie  USm  without  detketing 
the  prootaS  of  die  sab  of  the  cotUm, 

SoWNOiu  accordingly  dismiasad, 

Adloomedi  sommons. 

This  was  an  appUcaUon  bj  Hetars.  Conpbuid 
Brothers,  of  Lirapocd,  that  amoont  whldi  itiej 
had  been  admitted  to  prore  as  creditors  of  the 
banking  companr  might  be  increased  hj  the  sam 
of  89,08fi/.  6*.  2dl,  bdng  the  value  of  certain  secu- 
rities deducted  from  the  amovnt  of  thefr  tsUkm  vgon 
the  hankii^  ctmipany. 

Messrs.  Oinpland's  daim  was  in  respect  of  six  bills 
of  exchange  tor  sums  amounting  to  56,785/,  Ot.  8d., 
drawn  nnder  two  letters  of  credit  granted  by  the 
banking  companj  in  farour  of  Messrs.  Coupland 
and  Co.,  of  Bombaj,  who  were  identical  with 
Messrs.  Coupland  Brothers  of  LiTerpool;  one  of 
tiKse  lettm  of  credit  wu  granted  at  the  request  of 
Messrs.  W.  H.  Daunt  and  Co,  and  thao^  atthe 
leqnest  of  Mr.  M.  J.  Wilson. 

In  Nor.  1665  Daunt  and  Co.  Instoucted  Coup- 
land's  Bombay  firm  through  the  Lirapool  Arm  to 
purchase  for  them  a  quantity  of  cotton,  and  at  tlie 
same  time  transmitted  to  the  Bombay  Arm  a  letter 
of  credit  issued  by  the  banking  companr,  whereby 
CouplaDd  and  Co.  were  antiwrised  to  draw  upon 
tbe  DanUng  company  Mils  ot  exdiange  to  an 
amount  not  exceeding  28,1S(W;  to  be  drawn  at  six 
months'  sight,  accompanied  br  correfpondlng  Mils 
of  lading,  to  be  given  up  to  the  bankiog  company 
on  tfidr  acceptance  of  the  drafts. 

Id  pursuance  of  tbese  instructions  Coudand  and 
Co.nirehased  fttr.Dannt  and  Co.,  and  abipped  to 
England,  1000  balei  of  cotton,  in  reject  of  which 
they  drew  upon  the  banking  oompany  two  bills  for 
11,698/.  8s.  8d,  and  ll,45ll  16e.  9d.  respectively, 
which  were  negotiatad  at  Bomb^,  and  lemitted  to 
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Kngland,  and  duly  accepted  by  the  banUng  com- 
pany. 

In  March  1866  Mr.  Wilson  gave  rimllar  luMm- 
tions  to  the  Bombay  firm  for  the  pordiase  of 
cotton,  and  aent  a  similar  letter  of  credit  on  the 
banking  company  for  5O,000JL  The  cotton  wu 
pnrdiased  and  sent  to  England,  and  Conpland  and 
Co.  drew  upon  the  banking  company  four  bills  of 
exchange,  amoonUng  altogether  to  88,6SBi.  Oi.  td. 
These  bills  were  also  negotiated  at  Bombay,  and 
remitted  to  Engluid,  bnt  the  banking  company 
had  stopped  payment  before  they  were  presHitea, 
and  on  preaenUtion  of  them  the  aoce|»(anoe  was 
refused,  and  the  fdlowing  answer  was  given, 
■^Cannot  accept ;  refer  to  Coupland  Brothrn  u 
drawen.** 

On  the  27th  April  1666,  the  banking  company 
was  ordered  to  be  wonnd-up,  anp  the  usual  advo- 
tisement  was  issued  requiring  daims  to  be  sent  in 
on  or  before  the  22nd  June  1866.  On  the  8th  Jane 
I860,  Conpland  Brothers  sent  in  the  parUcdara  of 
thdr  ddm  for  the  whde  amoont  of  die  bills  in  a 
letter.  In  which  they  stated  that  the  pcooeedi  ot 
sde  <tf  the  cotton  would  be  applied  In  reduction  of 
the  amount  of  the  biUa.  At  that  time  Cooiilsnd 
Brothers  were  not  holders  of  the  bills,  and  the 
cotton  was  not  sold,  but  they  subsequently  took  up 
the  billa,  and  the  cotton  was  sold,  and  produced 
89,0S5£  St.  2d:;  and  on  tbe  26rd  April  1867,  they 
sent  in  to  the  officii  liquidators  of  the  baoUog 
company  an  account  in  which  they  gave  cndlt  for 
the  89,086/.  5s.  2d. ;  thef  woe  then  admitted  to 
prove  as  creditors  for  17,778/.  lis.  Gd.,  the  balance 
remainiag  due  on  the  whole  amount  of  the  bilif, 
after  deducting  the  proceeds  of  the  sale  of  the 
cotton.  The  first  three  dividends  were  accepted  by 
Coophind  Brotheri  on  this  amonnt  without  any 
question,  bnt  tiiey  now  sought  to  prove  for  the 
whde  amonnt  of  the  bills  without  deducting  the 
WDoeeds  of  sale  of  the  cotton,  on  the  authori^  of 
Re  Banefs  BaMking  Qtmpany,  Johnato»*s  ease,  20  L.  T. 
Kep.  N.  8.  266.  'Ote  chief  derk  dedded  against  the 
daim,  and  ttie  case  was  adjourned  into  court. 

Jessel,  Q.  C,  and  fTetiAiibs,  for  the  appellants,  anb> 
mitted  that  this  case  came  within  the  dectdon  in 
Johnston's  case,  (sup.)   They  also  referred  to 

KeUock's  ease,  18  L.  T.  Bep.  N.  S.  671 ;  L.  Bep. 
3  Oh.  App.  769. 

Sir  JR.  Baggalhy,  Q,  C,  and  Kd:ewich,  for  the 
oflteial  liqoidators,  contended  that  the  present  case 
differed  materially  from  Johnston's  case,  inasmuch 
as  at  the  date  of  the  ddm  Coupland  Brothers  wen 
not  holders  of  the  bills,  and  tbe  cotton  had  not 
been  sold. 

Jtsself,  Q.  C.  replied. 

Lord  Bomillt.— This  Is  a  case  tsl  great  pecu- 
liarity, but  I  ko  not  think  it  cornea  wifliin  JCBlbofi 
case,  and  the  eases  which  fdlowed  it,  where  the  role 
asto  the  administration  of  assets  in  Chancery  applies, 
and  not  &te  rule  as  to  the  administration  of  assets 
in  banlmiptcy.  The  state  of  the  caseia  this:  It  is  true 
tliat  these  gentlemen  have  a  claim  for  66,000/,  but 
tbe  cotton  was  to  be  deducted  from  it,  and  iostead 
of  making  a  claim  for  the  whole  66,000J;  it  th«y 
could  have  made  it,  they  made  a  daim  ta  June  1868 
before  tbe  cotton  was  sold,  in  which  they  only 
daimed  the  bdance  after  deducting  the  cottw. 
Tbey  claimed  no  doubt  23,000/.,  which  was  more 
than  they  would  be  entitled  to ;  but,  in  fact,  at  that 
time  neither  wa^^e  cotton  sold,  nor  were  the  biUfl 
taken  up  ^  them,  and  they  were  entitled  to  have^ 
and,  I  think,  properly  and  justly  claimed,  tin 
amount  which  would  come  to  ^em  after  payment 
of  the  enma  derived  from  the  sale  of  the  ootton. 
This  case  apfiean  tO  nU  perfectiy  dlttiipt '«am  the 
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otber  CUM,  which  were  cubm  where  the  person  had 
got  the  cottoo  and  prored  for  the  whole  amount  of 
tbe  bUls  which  were  then  due.  I  am  of  opinioo, 
therefore,  that  the  decision  of  the  Chief  Clerk  ia 
right,  and  that  tbe  official  liquidator  waa  right  in 
only  allowing  the  17,000/.  odd.  Therefore,  I  muit 
dtmiH  tiie  mminona.  I  ihaD  gire  no  eoati» 
baeatue  it  wai  s  rery  proper  ease  to  bring  befne 
the  court ;  but  the  oflBnal  liquidator  mutt  hare  Us 
eoati  out  of  the  estate. 

SoIidtiHn  for  the  applicants,  Ebuiie,  Foi-^fl,  and 
SoUdtor  for  the  <rfBefal  liqoldatan,  Frukfiatdi. 


Friday,  Jutj/ 16. 

PuRon  V.  MoBua. 

Mortt/agt — Acc^tanct  hy  mortgagee  of  amoimt  tendered 
— Riqht  to  amve^nce  and  title-detdM. 

icho  had  contracted  with  a  mortgagor  for  ike  purchase 
of  a  portion  of  the  mortgaged  pri^tertg,  tendered  to 
itu  nuKT^agee  the  full  amoutU  of  aw  vriacip<d,  intereet, 
and  cotU,  which  was  acceptta  bg  Ma  mortgagee^  who, 
imeevtr,  re/iueif  to  conttgr  <A<  kgid  esiat«t  aad  to 
deliver  up  ae  tith-deede  to  A. : 

Beld,  tAat  tkt  mortgagee,  having  meqUedA'a  tender, 
was  botmd  to  eonvev  the  legal  ettaie  and  to  deliver  m 
the  titk-deedi  to  aim,  and  must  pay  tAt  eottt  of  ns 
sut'r  Jot  mt  homing  done  so. 

This  wai  a  suit  to  compel  a  mortgagee  to  coorej 
tbe  legal  estate  in  the  mortgaged  property,  aad  to 
delirer  up  the  title-deeds  to  the  plwintiff,  who  had 
cookrsGted  with  the  mortgagor  for  the  purchase  of  a 
portion  of  the  mortgaged  proper^,  and  had  paid 
the  mortgagee  the  fob  amount  of  his  principal, 
interest,  and  costs. 

B7  two  indentures,  dsted  respectirely  the  25tb 
Blarch  1867  and  the  irJi  March  1868,  Robert  A. 
Ward  mortgaged  a  piece  of  freehold  land,  situate  at 
Maidenhead,  to  John  Crowd/,  to  secure  the  repay- 
ment of  two  mms  of  1000^  and  liOOt,  and  by  an 
IndeDtnTe  dated  the  2nd  April  1868  he  farther  mort- 
gaged the  same  piece  (rf  land  to  secure  the  repay- 
ment of  tbe  turn  of  SOW.  to  a  Mr.  Hackay. 

Oq  the  3oth  Jan.  18G9  the  three  mortgages  were 
transferred  to  the  defendant,  William  Morria,  and 
on  the  following  day  ho  gare  notice  to  tbe 
mtftgagor  that  he  would  proceed  to  sell  the  pro- 
perty under  tho  power  of  sale  contained  in  the 
mortgage-deeds  within  a  fortnight,  unless  he  was 
meanwhile  pud  the  full  amount  of  his  principal, 
interest,  and  coats.  The  plaintiff,  who  bad  some 
time  previously  entered  into  a  contract  with  the 
mort^gor  for  the  purchase  of  a  portipn  of  the 
mortgaged  property  and  accepted  the  title,  subject 
to  certain  reqiUsitfons  being  complied  with,  tendered 
to  the  defendant  on  tbe  2dth  Jen.  1869  the  full 
amount  demanded  by  him  for  princii»d,  interest, 
and  costs,  which  tender  was  accepted  by  the  defen- 
dant. The  plaintiff  then  requested  the  defendant 
to  execute  a  conveyance  of  the  l^al  estate  in  the 
property  to  him,  and  to  dellTer  np  the  title-deeds ; 
Dut  the  defendant  refosed  to  do  more  than  giro  the 
iJalntiif  a  receipt  for  ibe  amount  paid,  on  tiw 
grottnd  that  he  was  trustee  of  the  property  for  the 
persons  entitled  to  the  equity  of  redemption. 

The  plaintiff  accordingly  filed  the  present  hill 

Eiyhig  for  a  declaration  that  he  was  entitled  to 
re  the  legal  estate  conveyed  to  Urn  and  the  title- 
deeds  delivered  npb 

SoH^gate,  Q.  C.  and  Viltiert,  for  the  plaintiff,  sub- 
mitted that  the  mortg^^  having  accepted  a  tender 
of  hie  principal,  interest,  and  costs,  from  tbe  plain- 
tiff, wM  eati^ped  from  denying  Us  title  to  redeem, 


[Rolls. 

and  was  iMund  to  convey  the  legal  estate  and  hand 
over  tbe  title-deeds  to  him,  notwithstandii^  the 
fact  that  there  might  be  other  persons  Interested  in 
tbe  equity  of  redemption.  They  cited 
IFiefcs  V.  SeHveoM,  1  J.  ft  H.  215. 

Jestel,  Q.  C.  and  Niddetj  tat  the  defendant  con- 
tended that  tbe  plaintiff,  not  hartng  completed  hie 
purchase,  was  not  entitled  to  a  conveyance  of 
legal  estate,  and  that  the  court  could  not  malte  a 
decree  to  that  effect  in  tbe  absence  of  any  of  the 
persons  interested  in  the  equity  of  redemption.  Hie 
acceptance  of  the  tendw  was  not  an  admission  of 
the  pkintifTs  title  to  redeem,  as  the  nKVtgagee 
was  oUiged  to  acc^  the  tender  or  to  mn  the  risk 
of  losing  snineqoent  interest. 

LordROMiLLT.— Ifeelno  doubt  whatever  about 
this  case.  When  a  mortgagee  refuses  to  aocn)t 

fiayment  from  a  person  who  offers  to  pay  him  tbe 
nil  amount  due  to  him  for  prindpal,  intwest^  and 
costs,  he  does  so,  as  Mr.  Jessel  very  properly  said, 
at  liis  own  risk ;  he  need  not  accept  it  from  a  person 
who  is  a  mere  stranger  to  the  estate;  but  if  the  per- 
son making  the  tender  happens  to  be  entitled  to 
redeem,  the  mortgagee  loses  his  subsequent  interest 
if  be  does  not  accept  the  tender.  But  when  « 
mortgagee  acc^ta  money  from  a  person  claiming  to 
be  enUUed  to  redeem,  ft  does  not  Ue  In  Us  month 
to  say  that  that  person  was  not  entitled  to  redeem 
him,  and  he  cannot  raise  the  question  which  be 
might  have  raised  hrfore  be  accepted  the  money. 
When  tie  receives  tbe  money  be  admits  that  the 
person  who  p«ys  it  was  oititled  to  redeem  Iiim,  and, 
being  redeemed,  he  it  bound  to  convey  the  lemi 
estate,  and  to  dellvw  up  the  title-deeds  to  the 
person  who  redeemed  him.  Then,  as  I  asked  Mr. 
Jessel  in  the  course  of  the  argument,  who  is  dam* 
nified  ?  The  mortgagee  is  not,  because  be  has  re- 
ceived everything  he  is  entitled  to,  nay  more,  all 
that  be  chums  to  he  entitled  to.  The  mortgagors 
are  not  injured,  because  B.  has  only  been  sut* 
stitnted  for  A.,  and  they  are  entitled  to  the 
same  account  and  equity,  of' redemption  ag^nst 
B.  as  they  before  bad  against  A.  But  if  a 
person  who  has  iKen  paid  off,  and  who  admits 
that  there  is  nothing  due  to  liim,  can  turn 
himself  into  a  trustee  for  the  purpose  of  creating 
costs  (for  that  is  what  It  amounts  toX  it  becomes  a 
very  serious  question  for  every  person  cmcuned, 
and  one  which  this  court  ou^t  most  eaniestty  to 
discourage.  As  an  ordinary  rule  a  mortguee,  who 
is  called  on  to  receive  hia  money,  is  entitled  to  have 
six  months'  notice,  which  gives  him  plenty  of  time 
to  ascertiUn  whether  the  pwson  who  has  given  liim 
notice  to  redeem  is  entitled  to  redeem  him  or  not. 
If  the  mortgasee  threatens  to  sell  the  property, 
unless  he  is  redeemed,  and  a  person  comes  to  him 
offering  to  redeem,  then  he  is  ratitled  to  inquire 
whether  that  person  Is  the  mortgagor,  or  tbe  agent 
of  the  mortgagor  for  that  purpose,  or  whether  he  is 
in  any  otber  capacity  ^titled  to  redeem  bim,  v, 
for  instanoo^  a  pnlsoe  inonmbrancer.  If  the  m«t- 
gagee  does  not  choose  to  inquire,  he  refuses  the 
tender  at  his  own  risk ;  but  be  is  quite  safe  if  he 
takes  the  money,  gives  the  estate  up  and  conveys 
the  property.  He  has  nothing  more  to  do  with  the 
property ;  no1>odT  can  make  him  liable  for  anything ; 
the  mor^ge  is  transferred  to  another  person 
who  is  liable  in  respect  of  it  in  a  suit  tat  redemption 
by  tbe  mortgagor,  exactly  as  the  original  most* 

Sgee  was.  I  am  of  opinion,  theref<Mre,  tliat  Mr. 
orris,  iiaving  accepted  the  money  from  the  plain- 
tiff, was  bound  to  convey  the  legal  estate  to  the 
plaintiff,  and  must  psy  the  cosU  of  tbe  suit  bx  not 
having  done  so.  There  must  be  a  decree  tor  con- 
veyance  and  handing  ant  tbr^tttie-deedtf  to  the 
pUintiff,  and  if  tiw  ptfetiM€dR|idd3iUit0^Mft  the 
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fnrm  of  tbe  conreyaaee  I  will  letUe  it  myaelX  in 
chambers. 

Solidton  for  the  plunlaff,  Gunuy  and  So*  for 
JB.  F.  Turner,  Maidenhead. 

SolicitOTB  for  the  defendant,  Zee,  CoUaer-Bri^ow, 


Jvlg  2i  <mi  26. 
£e  Thb  Aorxcultuxibt  Cattli  Iitbdb^cb  Com- 

PAXT;  DuOH'S  GiAB. 

Gmvwiiy — CbitlribMtoi^Oompromue~-Caiudiati9n  of 
Mkarm — Awer  of  dirtUon — £qp«  0/  time. 

In  1846,  W.f  an  <0eer  of  a  angian^,  took  ten  shans 
in  tie  company  m  lAs  name  of  D.,  tn  ordtr  to  quaii/i/ 
hm  to  iteome  a  dirtetoeof  the  eompany,  wAtcA  D.  had 
eenaented  to  become  on  IF/«  mArt<dan^,  that  until  an 
Act  of  ParUament  was  obtained  limiting  the  liability 
of  the  thareholdersy  he  (A)  thotdd  not  be  asked  to 
siga  anv  contract,  nor  be  considered  as  an  ordinary 
mareholtkr.  No  ittch  Act  was  ever  obtained.  D.  s 
name  was  entered  on  the  list  t{f  shareholders,  he  ap- 
poiated  a  prosof  to  vote  for  him  at  a  meeting  of  the 
conyaany,  and  he  received  a  dividend  on  his  shares,  but 
he  never  made  any  payment  in  respect  of  the  shares, 
and,  thoiu^  he  received  many  drculari  and  appUea- 
tionsfar  caSs  in  which  he  was  treated  as  a  sharaiolder, 
he  never  took  any  notice  of  them. 

At  length,  in  1849,  on  W.'s  explaining  to  the  direeiors 
the  circamgtancet  under  which  the  shares  had  come 
into  D'e  name,  md  the  undertaking  upon  which  he 
had  contented  to  become  a  direeJor,  mgr  agreed  to 
compromise  the  matter  ^  cancelling  kit  shats  on 
pajpnent  of  aU  adb  lehck  had  been  made  on  them, 
ana  atesobttion  to  that  ^eet  aeeon^i^  passed 
atameaipg  of  titboard. 

1661  the  company  teas  ordered  to  be  wovnd-up, 
and  in  1 869  the  ttffldaf  manager  mnufht  to  enforce  a 
call  against  D.  in  respect  of  the  ellaret  cAtcA  had 
stood  in  his  name. 

On  an  application  by  D.  to  have  Ait  name  removed 
from  theUst  «if  contiibutoriu  : 

Held,  thai  the  compromise  having  ieen  acguiaced  in  for 
twenty  yean  could  not  now  be  epened;  that  D.  was 
not  prt^ly  a  member  of  the  company,  and  that  his 
name  must  be  removed  from  the  list  ^  oMributeriet* 

Lord  Belhaven's  case,  12  L.  T.  Ba>.  N.  8,  695; 
SDeG.J.  ^S.  41,  followed. 

This  iraa  an  application  bj  Mr.  Thomas  Qrifflea 
Dixon  to  liaTB  hu  name  zenwTed  from  tbe  liat  of 
oontribttt<»iei  to  the  iUnricaltuiat  Cattle  losorance 
Goapany,  under  the  fMloving  circnnwtancea. 

Tn.  the  year  1M6  Hr.  DiMD  waa  reqaested  by  hi* 
brotber-in-^w,  Mr.  Daniel  WilUe,  who  waa  tbe 
manager  of  tbe  company  for  Scotland,  to  become  a 
member  of  the  board  of  directors  for  Scotland,  to 
which  he  assented,  on  Mr.  Wilkie's  verbal  auuraoce 
and  nndertakiog  that  nnlil  an  Act  of  Parliament 
was  obtained  limiting  tbe  liability  of  the  riiare- 
boldert,  he  should  not  be  aaked  to  sign  any  con- 
tract nor  be  conudered  responsible  aa  an  ordinary 
riiardiolder.  Mr.  Dixon  made  no  application  for 
abores,  but  Mr.  Wilkle  took  the  shares  in  bis  name, 
and  pud  a  deposit  of  KM.  tb^eon  on  the  23rd  Jane 
1846,  and  Mr.  Dixon's  name  was  entered  on  the 
list  of  shareholders,  bat  he  never  signed  the  deed  of 
settlement,  and  never  paid  any  csTLs  in  respect  of 
the  shares  which  stood  in  bis  name. 

On  the  other  hand  Mr.  Dixon  on  the  4th  May 
1846  signed  a  proxy  authorising  a  Mr.  Fenton,  a 
shareholder  of  the  company,  to  rote  Icec  bim  at  a 
meeUog  of  tbe  company  to  be  held  in  London  on 
Ihe  iSth  M^r  1846.  In  thlf  ^oqrMr.Dizonwa« 
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described  as  a  sbardioldw  in  the  company.  He 
also  received  a  dividend  on  bis  shares  amoootiag  to 
Os.  in  Jan.  1847,  and  gave  a  receipt  for  it 

Applications  for  the  payment  of  calls  were  made 
to  Mr.  Dixon  in  Feb.  and  Aug.  1848,  and  on  serenl 
other  intervening  dates,  but  he  took  no  notice  of 
these  ^mlicatiOM  till  Augiut^  when  he  wrots  a 
letter  to  Mr.  Wilkie,  remindbig  bim  of  tbe  ludtN 
taking  on  which  be  bad  consented  to  beooos  a 
director.  Tbe  letter  conclndes  with  these  wotdi: 
"  I  may  remind  you  that  yon  put  down  my  nsme 
and  paid  the  deposit  yourself,  and  you  have  nerer 
asked  me  to  repay  you  the  amount,  wljAtever  it  k 
I  wish  wdl  to  the  company,  and  have  naiforady 
insured  my  stock  with  but  I  do  not  think  that 
under  the  circumstances  I  can  fairly  be  held  a 
responsible  shareholder." 

In  Oct.  1648  Mr.  Dixon  received  printed  drculsn 
givLDg  noUce  of  the  annual  general  meeting  of  the 
company,  and  of  a  spetual  general  meeting  to  be 
held  on  tbe  18th  Nov.  at  Ghiwenbam,  Wilts,  at  whidi 
meeting  it  was  proposed  to  detramine  now  far  it  mi^ 
he  practicable  and  desirable  to  permit  certain  shne- 
holders  to  retire  from  the  company  on  certain  terms. 
At  the  meeting  at  Chippenham  an  arrangement 
was  entered  into  by  which  certain  shareholdcn 
were  allowed  to  retire  from  the  company  on  making 
certain  payments,  and  giving  up  their  iharet  to  the 
company.  [A  full  aocoftnt  <h  tbe  Cb^penbm 
arrangement  will  be  fotmd  in  Lord  Cairns*  ludgOMiit 
in  Houldsworlh  v.  Evans,  19  L.  T.  Bep.  K.  &  211.J 
Mr.  Dixon  did  not  attend  tbe  meeting,  anddidnot 
come  within  the  Chippenham  arrangement.  Qr- 
culars  and  notices,  treating  Mr.  Dixon  as  a  ihire- 
holder,  continued  to  be  sent  to  him  from  tune  to 
time,  and  he  persisted  in  taking  no  notice  of  tbem  tUl 
the  early  part  of  1849,  when  he  requested  Mr.  WOkie 
to  take  the  necessary  steps  to  have  hia  name  removed 
from  tbe  list  of  shareholders.  Accordingly,  00 
the  2Qd  March  1849,  Mr.  Wilkie  wrote  a  letter 
to  tbe  London  secretary  of  the  company,  statiiK 
the  circumstaoces  under  which  Mr.  Dixoo  had 
become  a  sbarehold^,  and  requesting  that  his  nine 
might  be  removed  from  the  list  After  some  ome- 
spondence  it  was  in  the  result  agreed  that  lb. 
Dixon's  name  should  be  removed  upon  payment  of 
all  the  calls  which  had  been  made  on  his  shires; 
and  at  a  meeting  of  the  directors  held  on  tbe  17tb 
April  1849,  It  was  (amongst  other  tbiDgs)  resdvaS 
that  the  ten  shares  of  Mr.  Tbomas  G.  DixMi  be 
canceled. 

This  rewlation  of  the  directors  was  never  sob* 
mitted  to  any  meeting  of  tbe  shareholders  of  ths 
company,  but  in  the  balance-sheet  presented  to  tbe 
general  annual  meeting  of  the  shareholders  aa  the 
23rd  Nov.  1849  was  included  a  lom  received  ca 
account  of  "shares  cancelled,"  one  of  the  Items 
bdng  **  40/.  received  from  Mr.  Dixon  in  respect  of 
tea  shaieB."  This  balaoce-sbeet  was  audited  and 
the  auditors*  report  was  presented  to  tbe  meeting  by 
the  directors  and  adopted. 

Mr.  Wilkie  died  in  Dec.  1849.  He  had  paid  the 
40^  in  consideration  of  which  Mr.  Dixon^s  ihaM 
were  cancelled,  no  payment  having  ever  been  mate 
by  Mr.  Dixon  in  respect  of  the  shares. 

The  only  clause  in  tbe  deed  of  settlement  of  tbe 
company  relating  to  the  compromise  of  claims  by 
the  directors  is  the  lG4tb,  .which  is  In  tbe  following 
words :— "  That  it  shall  be  lawful  for  tbe  board  of 
directors  to  pay  or  discbarge  any  debts  or  cUinu 
owing  by  or  made  agunst  tbe  company  upon  any 
eridence  they  shall  think  proper,  and  to  enter  into 
and  make  any  compromise  or  composition  with 
respect  to  any  claims  made  against  or  owiog  to  the 
company,  and  to  accept  any  security,  real  or  pe^ 
sonal,  tot  any  debt  or  debts  owiog  to  or  made  W 
the  company,  as  the  board  shall  think  i«t>pWi  w 
in  oaie  any  qneation  or  dispute  thallwisa  between 
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tbe  cotnpaDf  and  any  other  penon  or  persons,  bod7 
or  budies,  politic  or  corporate,  either  to  refer  the 
nine  to  arbitnUion  or  to  lettle  it  in  such  nuraiKT 
tiK  board  of  direeton  shall  think  proper." 

The  company  was  ordered  to  be  voand-ap  on  the 
S8th  April  1861. 

After  the  cancellstion  of  his  shares,  Mr.  Dixon 
beard  nothing  more  from  the  company  till  March 
kit,  vhen  be  receircd  notice  tlut  the  official 
miBigcr  had  taken  mt  a  nimniot»  for  a  call 
igunst  him.  Mr.  Dixon  dierenpon  took  out  a 
aost-tnmnioDS  to  have  his  name  reroored  from  tbe 
lilt  of  contribatories,  and  tiiis  snmmons  was 
idjoBTned  into  court. 

&  A'dkzn/  Baggallay,  Q.  C.  and  6.  N.  Colt,  for 
Ut.  Dixon,  c(Kit«ided  that  he  was  not  liaUe  ai  a 
fhuebolder  eren  in  1849 ;  that  at  all  erents  in  1849 
tbeie  was  a  bond  Jide  dispute  between  him  and  the 
cmpany  as  to  his  liability,  and  that  the  compromise 
vhich  Tas  then  made  vaa  valid  ander  the  164th 
Kction  of  the  company^  deed  of  settlonent.  They 
oiled 

Be  The  Ayriealtnnet  Cattle  Inmranee  Company, 
Lord  Belliavm's  ease,  3  De  G.  J.  A  S.  41 ;  12 
L  T.  Hep.  N,  S.  59S. 
(from  which  they  contended  that  the  present  case 
YU  hardly  distlngnishableO 

fie  Canadian  Native  Oil  Oommmy,  Fox'a  ease, 

LBep.5Eq.  118; 
Be  The  Agric^turiet  CaUIe  Znsunmes  Cbmpany, 
Brotherhood's  case,  7  L.  T.  Bep.  X.  8. 56, 148 ; 
31  Bear.  365. 

Ubreorer  the  lapse  of  time  (twenty  years)  during 
vUdi  Mr.  Dixon  had  nothing  to  do  with  the  com- 
ptay  lendered  it  impoaaible  that  hii  name  tbaaJA  be 
fiud  on  the  list  of  contribatories.  On  this  p<Hnt 
tb^dted 

Prmdergaei  t.  Turton,  1  Y.  £  C.  98 ; 
Clegg  y.  Sdmondson,  8  De  G.  M.  &  G.  787 ; 
TaUm  T.  Williams,  3  Hare  347. 

Hm^ale,  Q.C.  and  BusA,  for  the  official  manner, 
contended  that  the  present  case  was  quite  distiu- 
pUiable  from  Lord  Belhavea^s  case  (nfp.),  for  there 
tbe  compromise  was  reported  to  a  meeting  of  the 
ibn^ders,  and  by  drcnlar  to  the  general  body 
cithe  shardu^ers ;  but  the  present  ease  was  idea- 
tied  with  BmddamrtKs  cuss  in  BouHsworth  r.  Evans, 
19L.T.Bep.N.  S.211i  L.Rep.3H.L.263.  They 
dn  cited  or  referred  to  tbe  f oUowing  cases  : 

BpaekoMm  T.  Evans,  19  h.  T.  Bep.  K.  S.  151 ; 

L.Bep.SH.I..171j 
Smm  t.  atnaUeomhe,  19  L.  T.  Bep.  17.  S.  207 ; 

L.B(m.3H.L.a4e; 
Be  The  Vale  of  Neath  and  South  Wales  Brewery 

Company,  ex  parte  Morgan,  1  M.  &  G.  225 ; 
Se      AgnctUhmst  Cattle  Insuranee  Company, 
BUmhapt^B  ease,  14  L.  T.  Bep.     8. 468;  LBep. 
1  Ch.  App.  161. 

liadqb  tot  the  execaturs  of  Honldsworth,  who 
btd  beu fixed  ontheUstof  contiUnitories  ^the 
faidon  of  the  House  of  Lords  In  RadAworth  t. 
Ant  ((■«).),  supported  the  official  manager. 

lArd  BoMiLXT.—I  feel  considerable  difficulty 
about  this  case.  There  is  no  doubt  what  my 
opsion  has  always  been.  I  think  that  a  lapse  of 
years  is  a  bar  to  indi  a  clidm  as  the  official 
fiirator's  in  this  case^  except  in  case  of  fraud.  I 
■t  Ttry  reluctantly  in  the  Bouse  of  Lords  on  ^>peal 
M  other  cases  in  this  company,  and  I  did  so  only 
{■Mase  another  Lord  had  also  bad  the  case  before 
ras.  There  was  a  diflNCOce  of  opinion.  I  agreed 
Lord  St.  Leonards,  but  tfam  being  three 
VidDiH  the  other  wi^,  jadtmeBt  was  gtvan  against 
^r  view.  HtTing  exprossed  that  Tiew  fa  the  Home 
niAidBiIcsmiottaketheodierTieviioir.  Ican- 
nM  distiagoidi  BmSDomb^B  and  Bnikirkotft  cases 


from  Houldawortk's,  or  in  substance  from  Spaekman's 
case,  and  Lord  Cranworth  eipressed  a  strong  o|^ion 
in  faronr  of  not  putting  Spackmau  on  the  list.  I 
think  I  moat  decide  the  case  reiy  much  as  if  no 
decision  had  been  given  on  this  question.  Mr. 
Dixon  appears  to  me  to  have  grave  grounds  for 
disputing  bis  liability  ;  if  he  had  been  kept  on  the 
list  years  ago,  he  would  have  had  hia  remedy  against 
Wilkie,  but  that  is  now  impnesiUe.  I  will  compare 
this  case  with  the  other  cases  in  this  oMapany,  and 
will  give  judgment  on  Monday. 

Jvhf  26. — ^Lord  Bomillt. — In  this  case  I  have 
come  to  the  conclusion  that  Mr.  Dixon's  name  ought 
not  to  have  been  put  on  the  list  of  contributories. 
I  will  explain  the  grounds  of  my  decision  immedi« 
ately.  The  facts  are  these.  The  company  was 
formed  in  1845.  Dixon  never  executed  the  deed. 
That  of  itself  amounts  unquestionably  to  verr  little, 
for  whatever  the  effect  of  it  might  be  at  law,  In 
equity  it  amounts  to  very  little.  He  consented  to 
act  as  director  in  Scotland  (I  am  enumerating  all 
the  things  that  tell  most  against  him),  and  he  did 
all  this  at  the  instance  of  Daniel  Wilkie,  and  he 
held  the  shares  at  Daniel  Wilkie's  instanoj,  Danid 
Wilkie  paying  for  them.  On  the  4th  May  1846  he 
executed  a  proxy  for  the  purpose  of  voting  on  these 
ten  shares,  and  the  vote  was  accordingly  taken. 
On  the  26th  June  Wilkie  paid  in  his  name  a  deposit 
of  10/.  on  the  shares,  and  in  1647  he  received  a  divi- 
dend of  a  few  shillings  upon  tbe  shares.  The  cwi- 
seqnence  of  all  this  is  that  up  to  that  moment,  it  is 
quite  clear,  he  was  a  sharehMder.  Though  be  had 
not  executed  Uie  deed,  he  badconseoted  to  take  tbe 
shares,  he  had  executed  the  proxy  and  had  received 
dividends,  and  his  name  was  returned  as  in  the  list 
of  shareholders  up  to  and  in  the  month  of  Nov. 
1848.  It  was  not  returned  afterwards.  Then  what 
took  jdace  was  this.  [His  Lordship  stated  the  cir- 
cumstances relating  to  the  cancellation  of  tbe 
shares.  J  Kow  what  Is  the  natore  of  tbe  transacUon 
as  it  stood  at  that  time  ?  The  state  tii  the  autho- 
rities  on  the  subject  is  very  unsatisfactory;  it  is 
such  that,  the  more  I  look  at  them  the  more  I  feel 
it  impossible  to  reconcile  everyone  of  them  accord- 
ing to  tbe  principle  which  is  li^  down ;  I  do  not 
think  anybody  has  ever  yet  succeeded  in  doing 
BOt  or  wUl  be  able  to  do  sot  and  yon  are  thtfe- 
fore  obliged  to  deal  with  each  case  separately. 
Upon  the  whole  I  think  this  case  comes  more 
near  Lord  Belkaven's  ease  isvp."),  than  any  other.  I 
am  quite  clear  the  directors  had  power  to  compro- 
mise quesUons  where  there  were  real  questions  to 
be  compromised.  Now  was  thoe  a  real  question  to 
be  compromised  in  tide  case  t  Mr.  Wilkie,  whom  I 
consider  to  be  proved  to  be  tbe  agent  of  the  com- 
pany, asked  this  gentleman  (Dixon)  to  become  a 
shareholder,  which  he  consented  to  do,  provided  the 
liability  was  limited,  and  provided  that  certain 
othn  uings  wefe  done.  In  consequence  of  this  be 
allowed  his  name  to  be  retained  till  the  Bill  waa 
thrown  out  of  Parliament.  Thereupon  he  called 
upon  WilUe  to  cancel  his  shares,  and  say  he  was  no 
longer  a  m^ber  of  the  company,  and  he  obvionslT 
intended  to  take  steps  for  that  purpose.  The  resoU 
was  that  the  directors  thought  that  it  was  very 
hard  upon  him  to  be  kept  upon  the  list,  and  they 
acceded  to  WOkle's  view  that  if  he  were  kept  on  the 
list  it  would  be  dlscreditaUe  to  the  oompany,  and 
would  shake  confidence  in  Mr.  Wilkie's  proceedings, 
as  it  would  appear  that  they  had  got  Mr.  Dixon 
to  be  a  member  of  the  compuiy  on  certain 
false  pretences.  Thereupon  they  sanction  his 
withdrawal,  and  from  that  time  nothing  fiir- 
tiier  takes  place  so  &r  as  he  is  concerned. 
This  has  nothiiv  to  do  with  the  Chippenham 
arrangement  It  is  not  in  the  slidttest  d^ree 
comKcled  with  or  »ffecte^.^  tl^.  (§et^ 
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time  a  great  nmnber  of  other  traatactions  are 
«atered  into  b;  the  company;  Mr.  Dixon  hai 
nothing  to  doirith  them,  he  nas  no  power  or  control 
over  them,  bat  now  at  the  end  of  twenty  yeart  he  U 
called  apon  to  be  put  on  the  Uit  of  contribatoriet. 
I  do  not  mean  to  blame  the  t^lcial  liquidator  for 
taking  no  steps  for  that  purpose  before,  for  I  do  not 
«xact^  know  the  length  of  time  whiuh  has  been 
oocupied  in  the  prooeedings  in  the  Court  of  Cliancery 
and  the  Home  of  Lords,  under  the  winding-op  for 
the  purpose  of  settling  what  the  law  was  on  this 
'Subject.  No  doubt  a  grest  many  years  have  been 
occupied  in  that  manner,  and  of  course  the  official 
liquidator  is  not  acconntable  for  the  delay  ia  not 
proceeding  against  Mr.  Dixon  during  all  that  period 
of  time,  iiut  the  eril  to  Mr.  Dixon  is  exactly  the 
•■me.  He  might  have  taken  some  steps  against  Mr. 
\CUkte  if  be  had  known  that  the  whde  of  the 
transaction  waa  absolutdy  irregular  and  illegal. 
Upon  the  whole  I  do  not  think  that  the 
transaction  was  absolutely  void.  The  utmost 
that  can  be  said  of  it  is  that  it  was  voidable.  The 
directors  had  full  power  to  compromise  questious; 
they  oonridcted  that  this  was  compromising  a 
quesUon.  If  they  improperiy  exercised  their  judg- 
ment in  coniprtHnising  a  qoestion  to  the  icjury  of 
the  shareholders,  then  the  shareholders  and  the 
txnnpany  might  hare  come  to  set  that  aside ;  but  they 
cannot  say  tliat  it  was  absolutely  void  from  the 
begumii^  and  tiiat  no  time  is  a  bar.  I  am  of 
opinion  that  thiscomptomise  having  been  acquiesced 
in  for  twenty  years  witboat  any  step  having  been 
taken  against  Mr.  Dixon,  the  official  liquidator 
cannot  open  the  question  now  and  put  mm  In  a 
eitnation  from  which  he  could  easily  have  extri 
cated  himself,  if  what  is  being  done  now  had  been 
attempted  twenty  years  ago.  Nothing  would  have 
been  more  easy  then  than  for  htm  to  have  got  some- 
body to  take  the  shares  and  to  have  got  out  of  the 
concern  altogether.  Therefore,  although  I  cannot 
ray  that  the  question  Is  free  from  difficulty,  or  that 
it  does  not  come  very  near  the  dicta  in  tlie  nine  or 
ten  cases  which  have  been  reported  in  this  com- 

Kny;  indeed,  it  comes  very  near  the  dicta  on 
th  sides — am  obliged  to  judge  of  it  for  myself 
alone  as  it  now  stands,  sad  I  am  of  opinion  that 
Mr.  Dixon  is  not  properly  a  member  of  the  company, 
and  that  his  name  ought  to  be  taken  off  the  list  of 
shareholders.  I  must  give  Mr.  Dixon  his  costs,  as 
Z  do  not  put  him  on  the  list,  and  the  official  liqui- 
dlttor  must  have  his  costs.  It  is  very  obvious  that 
if- the  company  had  become  prosperous,  and  Mr. 
Dixon  wished  to  become  a  member  of  the  company, 
it  would  be  impossible  for  him  to  do  so^  and  no  step 
on  earth  could  haye  restored  him  to  that  position. 
Therefore  it  is  a  one-sided  transaction,  and  there  is 
not  an  eqnol  decree  of  fairneu  in  now  seeking, 
twenty  years  after  the  transaction,  to  make  him 
liable  for  debts  which  he  never  contracted. 

Solicitors  for  Mr.  Dixon,  Kingsford  and  Dormaa, 
for  Wilton  and  Farrta;  Crenbrook. 

Solicitors  for  the  official  manager,  Bom  and 
Hurray. 

Solidton  for  Uouldsworth's  execntors,  J.  EOiot 
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Gjuffitu  v.  The  Caxbuax  Rulwat  Compast. 

LaTid  taken  miliraif  company — Unpaid  rendor— 
Decree  for  mecific  perforimace — Act  restraining  pro- 
ceedinfft — Leave  to  prosecute  decree  notTtlhttamdiag 
Act. 

uAate  land  had  beta  taken  bg  a  raUaay  compaxm  for 
the  pmpotea  of  their  undertaking,  obtained  a  accrtt 
for  specific  perjormance  ogainat  the  compmijf.  An 
Act  wot  the*  poMted,  which  provided  that  no  nroeeed- 
inga  against  the  companu  thonb/  be  eimtimua  or  earn- 
wenoed  diting  the  period  of  jive  jfoare  ufcss  with  the 
leave  of  the  Sigh  Court  of  Ckancerg. 

On  a  motion  by  A.  for  leave  to  proteeute  hia  decree. 

HeU,  that  he  must  have  leave  to  do  so,  unless  the  ainomd 
due  to  him  waa  paid     a  given  dag. 

This  was  a  motion  under  the  86th  section  of  the 
Cambrian  fiailways  Act  1868  for  liberty  to  prose- 
cute the  decree  in  the  suit  by  proceeding  to  a  sale 
of  certain  lands,  mentioned  In  the  decree,  which  had 
been  taken  from  the  plaintiff,  for  the  purposes  tA 
their  undertaking,  by  the  Aberystwith  and  WeUi 
Coast  lioilway  Compnay,  wliich  was  now  merged  in 
the  defendant  company. 

The  pUintiff  filed  hu  biU  in  1867,  and  obtained  a 
decree  for  specific  performance  agi^t  the  company 
and  a  declaration  that  he  was  entitled  to  have  a  lien 
as  an  unpaid  Tender  opon  the  land  taken  from  him 
by  the  company,  for  his  unpaid  purchase-money, 
interest,  and  costs. 

By  hU  certificate,  dated  15th  Feb.  18C9.  the  chief 
clerk  cerUfied  that  there  remained  doe  to  the  {daln- 
tiff,  for  purchase-money  and  interest,  the  sum  of 
125^  is.  lOdi-and  by  a  further  certificate,  dated 
2lBt  April,  he  found  that  there  wasdue  to  the  plain* 
tiff  for  costs  the  sum  of  164/.  Os.  making  to- 
gether the  sum  of  390/.  Is.  24.  Having  in  vain  made 
several  applications  for  payment  of  the  amount,  the 
pbdntiff  at  length  served  notice  of  the  present 
motion. 

The  36th  section  of  the  Cambrian  Railways  Act 
18C8,  under  which  this  motion  was  made,  provides 
ttiat  from  and  after  the  passing  of  the  Act,  and 
except  as  by  the  Act  provided,  no  actions,  snits  or 
other  proceedings  against  the  company,  or  affecting 
the  property  of  the  company,  except  proceedings 
sgaiust  the  company  as  carriers  of  good*  or  pas- 
sengers,  or  in  respect  of  liabilities  contracted  after 
the  passing  of  the  Act,  shall  be  continued  or  com- 
menced during  the  period  of  five  years,  unless  with 
the  leave  of  the  High  Court  of  Chancery  to  be 
obtained  on  summons  or  motion  in  a  summary  way, 
and  upon  such  terms  as  the  court  may  impose; 
provided  that  the  costs  of  any  action  or  suit  or 
other  proceedings  against  the  company,  or  affecting 
their  property,  which  shall  be  discontinued  pursuant 
to  this  Act  shall  be  in  the  discretion  of  the  court, 
and,  if  allowed,  may  be  added  to  the  debt 

Osborne  Morgan,  Q.  C.  and  Chute,  ica  the  plaintiff, 
argued  that  the  plaintiff  should  be  allowed  to  prose- 
cute his  decree,  as  a  similar  permissiou  had  oftsa 
been  granted  by  the  court  under  Uie  87th  section  of 
the  Companies  Act  1863,  which  was  similar  to  the 
86th  secuon  of  the  Cambrian  Bailwajs  Act.  lliey 
eited 

'Re  London.  Cotton  Connpany,  14  L  T.  Bep.  K.  &• 

135;  L.  Bop.  2  Eq.  53 ; 
Wing  V.  Tottenham  and  Hampstsad  Junclfsn 

Ratdray  Company,  L.  Bep.  3  C3l.  App.  740; 
JSytoa  T.  Dmbigh,  fiulhin,  and  Cm«n  Sofliaay 

Con^^,  20  L.  T.  Bep.  N.  8.  S88;  L.  Bap^  7 

V^SkfM  T.  London,  Chathami^pMd  Dovtr  RaUwat 

con^,  8  w.  j&^mf  Google 
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Symei  v.  Cambrian  Railway  Company,  8  W. 
Notes,  284 : 

Re  /mj>«-tal  Steam  and  SoweMd  Coal  Company, 
3  W.  Notes,  105. 

Frg,  Q.C.  and  HaHtphvys,  for  the  company,  con- 
tended that  the  caaes  uoder  the  Coni[waiei  Act 
18Gi  did  not  a[^7  to  the  prewnt  caae,  aa  the  object 
of  the  tvo  Acta  vaa  qaitc  differaot,  that  of  the 
Cnnpaiuea  Act  18fi2  being  to  facilitate  the  winding- 
Bp  01  companies  which  had  ceaaed  to  work,  while 
the  object  of  the  Cambrian  Railways  Act  1803  waa 
to  prerent  actions  for  a  given  time,  in  order  that 
the  company  might  ooatioue  a  wcHrking  company. 
They  cited, 

Be  Cambrian,  RaUwayt  Oompany'g  8cktm»,  L.  Bep. 
8  Ch.  App.  278. 

Lord  RoMiLLT,  without  calling  for  a  reply,  sdd 
that  the  plaintiff  must  clearly  hare  liberty  to  pro- 
Ncate  hi*  decree.  The  company  had  taken  poMei- 
»ion  of  his  {voperty,  and  M  mnit  be  paid  tx  it. 
He  would  have  leare  to  go  on  wiUi  the  oecrae  on  or 
after  the  third  aeal  in  Hichaelaiaa  Term,  U  not 
paid  by  that  time.  Hie  oooipany  muit  pay  tbe 
ooati  of  the  motion. 

SoUdtors  tot  the  plaintiff,  Bmnw  and  Artar. 

Sdidton  for  the  company,  N.  C.  and  CI  Milnt. 


T.  O.  STUAKT'S  COUBT. 

bported  \t  Bdwaxd  Whrlow,  E«q.,  Bairiatar4rt-Iiaw. 

Fridag^  Juitt  11. 
SkuhOBB  v.  BBAOKttO. 

Aduatemmt^Ohligatim — Contract  to  prntJiaie. 

B.  agreed  to  purpose  eeriain  prapertg,  but  having  repre- 
tnteJ  U>  we  rendbr  that  the  punAate  was  intended  far 
a  a^piew,  wAom  ht  had  tuloptedt  contract  wae 
drstn  up  in  the  nepkew'*  name.  StAte^uentfy  the 
wpAew^  on  tht  tmdentawUng  that  B.  vfmM  paif  the 
pa/efaue-Moaqr,  tigaed  the  eoHlraet.  B.  paid  part  qf 
thepunjuue'mon^,  but  died  begirt  (Ae  wijr  fixed /<w 
thtpaifattMtofthewhtJe: 

Bdd,  tiat  &*M  ulata  waaUa^Jorthepasmnt  <^  Ike 

Mmce. 

This  was  an  adminlitratioa  suit.  Tbe  facta  were 

11  f(dlow«. 

Jacob  Bradford,  the  testator  in  the  cause,  whole- 
tale  ironmonger  at  Manchester,  had  adopted  bis 
nmhew,  Edward  Bradford  ;  and  brought  him  up  to 
ana  g$Teo  him  the  management  of  part  of  hia 
btuiBett. 

In  Feb.  18G7,  the  testator  contracted  with  one 
Charles  Johnmn  to  purchase  a  warehouse  in  Oak- 
street,  Manchester,  for  the  sum  of  5000/.  On  the  14tb 
of  the  same  month  the  testator  called  upon  Johnson, 
who  produced  the  agreement  for  the  pnrdias^  wUch 
purported  to  be  made  between  Jcdmson  and  the  tes- 
tator, and  stipulated  inter  alia,  that  tbe  purchaser 
wu  to  pay  down  a  deposit  of  2000/.,  and  to  pay  the 
residue  of  the  purchase-money  on  the  2jth  March 
1SG8,  when  he  was  to  be  let  into  possession,  and  in 
case  the  purchase  was  not  Uien  completed,  the  pur- 
diBser  was  to  pay  iateiest  at  the  rate  of  5/.  per  cent, 
per  annum. 

The  testator,  however,  objected  to  having  hia 
oame  inserted  in  the  agreement,  and  said  that  as  he 
hsd  made  the  purchase  for  the  benefit  of  his 
uphew,  Edward  Bradford,  he  wished  his  name  to 
he  sobstitnted  for  hia  own. 

™s  was  aoctvdingly  done,  and  the  testator  then 
{■id  Johnsm  lOOOl  in  part  payment  of  the  par- 
auae-mooey,  and  aidd  he  would  get  his  nephew  to 
■v>  the  igresment.  Tbe  receipt  for  the  lOfXM.  waa. 


[V.C.  s. 

in  accordance  with  the  teatator'a  direction,  mado 
out  in  hia  nephew's  nama 

Subsequently  the  nephew  signed  the  agreement. 

In  March  18^7  tbe  testator  gave  his  nephew  a 
further  sum  of  on  account  of  the  deport  and 
the  receipt  for  this  amount,  as  on  the  prerlons 
occasion  was  made  out  in  the  ncpbew'a  name. 

Ill  May  ld(>7  the  testator  died  intestate  tearing 
the  balance,  3300/^  of  the  purchase-monqr  unpaid, 
and  making  no  provision  by  faU  will,  or  otherwise 
for  its  payment. 

Tbs  question  now  to  be  decided,  on  fnrtlwr  con- 
sideration, was  whether  the  residue  of  the  purchase- 
money  was  payable  out  of  the  testator's  estate. 

OtarU*  Ball  and  Rasaeil  Roberte  for  the  pliOntiff. 

DtcldntoB,  Q.  C.  and  Ti*Aer,  for  Edsrard  Bradfordt 
the  ncpiKw,  submitted  that,  as  the  testator  bad 
represented  that  the  purchase  of  the  warehouse  was 
intended  as  an  advancement  for  his  nejAew,  hia 
estate  was  liable  to  make  good  the  representation 
on  the  faith  of  wbidi  the  n^ew  had  been  induced, 
to  rign  the  contract.  ThercMed 
CroMe  T.  Jre2>oHiit,  18  Tes.  148 1 
Beddiaglon  t.  Beddinnton,  3  Bite.  PX!.,  106  $ 
i/onunrrsley  v.  De  Biel,  12  C.  &  F.  45. 

Earekdx,  Q.C.,  C.  T.  <SimpsoR;  Oreeiu,  Q^C  and 
Baddan ;  ScAomberg,  Q.  C,  Jooboii,  and  T.A.  Roberte, 
for  varioas  parties  interested  in  the  testator'a  estate^ 
opposed  the  claim  of  the  nephew  on  the  ground  that 
he  was  a  mere  volunteer.   They  cited 

Xoney  v.  Jorden,  5  H.  of  L.  Cas.  185; 

Ex  parte  Pye,  IS  Vee.  140, 149. 

The  Vioa-CiiAKCBLLOB.— The  case  ta  governed 
by  Crod>ie  v.  Mclhual  {top.)  If  Edward  Bradford, 
the  ne[Aew,  had  been  a  mere  volunteer,  there  is  no 
principle  on  which  he  could  come  to  Uiia  court  to 
have  the  testator's  act  of  bounty  completed,  and  hia 
claim  admitted  ag^nst  the  teatatora  assets;  but 
if  on  the  faith  of  the  representations  of  the  testator, 
he  has  involved  himself  in  any  liability,  or  has 
incurred  any  obligation,  he  cannot  be  con- 
sidered a  volunteer,  and  the  testator's  assets  wilt 
be  liable  to  make  good  the  rHiresentatitm  on 
the  Auth  of  whidi  he  has  acted.  It  has  been 
prored  beyond  all  doubt  that  the  real  contracting 
party  was  Jacob  Bradford ;  that  in  making  the  par- 
chase,  his  object  was  to  benefit  his  nephew;  that 
the  vendor  knew  all  the  circumstances  of  the  pur- 
chaee;  that  when  the  contract  was  prepared,  the 
testator  desired  his  nephew's  name  to  be  inserted 
therein,  and  that  in  consequence  of  that  InsertiOD, 
the  uephcw  came  under  a  legal  obligation  to  pay  the 
purchase-money.  This  liability  to  be  sued  juvinc 
been  incurred  on  the  faith  of  the  representations  A 
the  testator  that  he  would  give  him  the  ware- 
house, brings  the  case  within  that  portion  of  the 
judgment  in  Crotbie  r.  McDaual,  where  Lord 
Erskin^  in  adopting  the  argnraeot  of  Sir  Samuel 
Bomilly  says :  *'  Suppose  a  man  the  frequent  guest 
of  another  in  the  country,  adjoining  whose  scat 
is  a  piece  of  ground  that  would  add  considerably 
to  the  beauty  and  enjoyment  of  the  place,  but 
an  enormous  price  is  asked ;  that  the  guest 
attached  to  the  place  desires  his  friend  to  contract 
for  that  piece  of  ground  for  him,  and  says  he  will 
pay  for  ft,  and  the  other  contracts  accordingly  and 
pays  far  beyond  the  value;  would  a  court  of  equity 
permit  the  man  to  recede  from  his  engagement? 
would  not  that  be  considered  a  fraud  in  respect  of 
tbe  consideration,  an  engagement  contracted  at  the 
request  of  another,  into  which  without  that  motive 
the  party  contracUng  would  not  hare  entered? 
T\M  Statute  of  Trauds  baa  nothing  to  do  with 
IL  .  .  .  Tbeprindpteoflawnpai,tbese  actiona 
i^  that  tbou^  upon  a  i^MW^<^95^^ 
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action  Rt  law  does  not  lie,  yet  if  one  binds  himself 
to  pay,  and  does  paj  money  in  coDsequence  of  an 
obligation  undertaken  by  another,  the  one  has 
money  which  in  equity  and  conscience  onght  to  be 
the  money  of  another ;  and  that  is  not  nudum 
■  pactum."  Applying  this  principle  to  the  present 
case,  I  am  of  opinion  that  the  assets  of  the  tes- 
tator are  liable  to  make  good  the  obligation  which 
has  been  incurred  by  Edward'  Bradford,  and  that 
he  is  entitled  to  hare  tha  balance  of  the  purchase- 
money  paid  out  of  the  testator's  estate. 

Solicitors  I<x  the  plaintiff,  Cketier  and  Urqvhart. 

Solicitors fnr  the  defendants,  N.  Caad  C.  Milne; 
Jiantkll  and  Smith. 


V.  0.  MAT.TNy  COXTftT. 

Rcportsd  lur  O.  T.  Eswabim,  Eiq^  BanMsMt-Lnr. 

2%unAig,  Julg  22. 

BcBiOK  V.  Eabl  Haxmlbt. 

.  Radiet — Ward  ^  camri  ameeaUd— Evidence  at  to 
nadmee  of  wara—Solieitor  of  parent— PriviUge. 

E.  A,  hang  node  a  ward  ^  court  on  UU  Aled, 
and  a  guanSan  cj^winted,  the  mother  misted  the 
ordeFj  md  removed  £.  B.  to  Skmin.  The  mother  ntb- 
teqwntfy  came  to  Engktnd  ana  an  order  kku  made  for 
deiivery  im  of  the  mard  in  a  limited  time,  and  her 

former  aoadtor  was  examined  in  court  as  to  her  resi- 
dence and  other  matters,  and  claimed  profeesioml 

privilege : 

Held,  that  he  wat  bound  to  antaer  such  qvettiont;  and 
getwral/g,  that  no  soluitor  or  ijjffteer  of  the  court,  or 
other  penon,  can  re/uae  to  antwer  any  moMtioii,  or  do, 
or  abstain  from  doing  am/Aiag,  nmrebg  the  court  i$ 
pretwttedjrom  ^Hteovering  tkt  rendtnee  of  it*  vard. 

This  was  the  renewal  of  an  application  that  Mrs. 
Burton,  mother  of  Eliza  Laura  Emma  Burton, 
should  within  a  time  fixed,  deliver  up  the  si^d  Eliza 
lAnia  Emma  Burton.  Mrs,  Burton,  who  was 
kft  a  widow  in  1865,  her  husband,  CoL  Burton 
luving  then  died,  placed  bet  daughter,  who  wu 
entitled  to  a  cootiderable  fortune,  at  school  at 
Bayonne.  In  Sept.  18G7,  Adoural  Burton,  who  had 
been  appointed  testamentary  guardian,  filed  the 
present  bill  to  be  appointed  guardian,  and  that  his 
ward  might  be  appointed  a  ward  of  court ;  and  the 
Yicc-Cbancellor  made  the  order  as  vacation 
Mrs.  Barton  refused  to  obey  that  order,  but  ue 
Ereoch  court,  on  bdng  appUcd  to,  oonflrmed  it  Kie 
then  removed  her  daughter  to  some  part  of  Spain, 
and  from  that  time  their  resideoce  coald  not  be  dis- 
ooTered.  It  had  recently  transpired  that  Mrs.  BortOD 
was  in  England,  and  a  petition  having  been  presented 
on  the  35tb  June  1869,  an  order  was  made  upon  Mn. 
Barton  to  delivw  up  the  ward,  and  was  served  upon 
her  solicitor,  Hr.  Alfred  Markhy,  but  the  order  not 
b^ng  obeyed,  and  her  reaideooe  not  being  known, 
Iw  was  ordered  to  attend,  and  the  matter  having 
stood  over,  he  wa*  now  examined  viva  voce  by 

Cotton,  Q.  C.  (Fieeher  with  him)  in  support 
of  the  motioo.-^r.  AUked  Markoy's  eridenoe 
was,  in  substance,  that  he  was  the  solicitor  of 
Mrs.  Burton,  but  had  ceased  to  be  so  yester- 
day. He  was  aware  that  she  did  not  obey  tiie 
order  of  the  court,  from  which  he  meant  It  to 
be  inferred  that  she  had  been  guilty  of  contempt ; 
that  he  communicated  the  fact  to  her  of  the  exist- 
ence of  the  suit,  and  that  Admiral  Barton  had  be^ 
appointed  guardian,  which  appeared  by  certain 
letten.  But  he  felt  a  difflculty  as  to  where  the 
line  was  to  be  drawn  with  respect  to  diaolosinff  pri- 
vate oommnnications  between  him  and  his  cUoit; 
at  the  Mune  time,  harinff  no  olqectiois  U  be  wai 


compelled,  to  disclose  them,  and  no  desire  to  keep 
back  any  information  from  Uie  court.  The  qoestion 
was  as  to  his  professional  duty,  it  being  dear  thata 
solicitor  was  not  at  liberty  to  disclose  confldeotUl 
communications,  whilst  he  was  the  solicitor  of  the 
parly.  He  believed  Mrs.  Burton  vai  in  Eni^ud. 

The  yiCB-CBi.KCBLLOB,— Mrs.  Burton  has  set  the 
court  at  defiance  for  two  years.  Hr.  Markby  is  in 
officer  of  this  court,  and  I  am  of  opinion  th^  he  Is 
bound  to  answer  the  questions  to  enable  the  court 
to  obtain  possession  of  its  ward.  On  this  point  bo 
line  can  be  drawn.  No  officer  of  this  court  can  aid 
or  abet  in  concealing  the  residence  of  a  ward. 

Mr.  Harkby  then  said  that  Mrs.  Burton  was,  or 
lately  had  been,  at  S6,  Oxford-terrace,  Hyde-pwc: 
he  had  addressed  a  letter  to  her  there ;  he  bad 
ceased  to  be  her  wdidtor  in  consequence  of  a  pre- 
vious arrangement.  It  was  his  d^ded  imfrenioa 
that  he  did  not  communicate  the  order  made  on  the 
petition  to  her. 

Cotton,  Q.  C.  said  that  the  question  now  wss 
whether  there  should  be  an  order  to  commit  Mn. 
Burton  for  contempt  She  was,  in  fact,  pofecUy 
aware  of  the  whole  proceedings.  She  had  ineffse- 
tually  fought  the  question  in  the  French  court 
There  could  be  no  doubt  that  the  order  ought  now 
to  be  made,  and  that  she  must  stand  committed. 

The  Tica  -  OuKOELLOn.— In  this  case  Qia 
Laura  Emma  Burton,  the  daughter  of  Colonel 
Burton,  who  died  in  1B66,  up  to  1869  resided  with 
her  mother,  and  is  now  of  the  age  of  fourteen.  An 
application  was  made  to  me  in  Sept.  1867,  as  vacation 
judge,  upon  a  bill  just  filed  to  appoint  a  guardiio, 
on  the  reivesentation  that  the  had  been  placed  tv 
her  mother  in  a  day  school  at  Bayonne ;  and  tfau 
application  was  on  the  affidavit  ot  Admiral  BartOb 
the  guardian.  I  made  the  ordor  till  the  first  dnr  of 
Michaelmas  Term.  That  was  resisted  by  Hn. 
Burton,  but  the  French  court  to  whom  she  sp^died 

fave  effect  to  my  order,  and  it  became  hsc 
ut7  to  dcdirer  up  the  child  to  the  gnaidiaa. 
Instead  of  that  she  set  the  court  at  defiance  in 
a  manner  I  never  knew  before,  and  poeribly  new 
may  again,  and  removed  the  child  to  fi^abf 
and  every  effort  was  ineffectual  in  discovering 
where  she  was  to  be  found.  I  may  mentim 
that  the  child  was  in  possession  of  a  veiy  large  foe- 
tune,  and  it  was  of  t^  highest  importance  that  Ae 
diould  be  taken  care  oT  and  i^perly  educated. 
There  beiiw  reason  to  believe  that  Mrs.  Burton  had 
come  to  England,  an  order  was  made  that  she 
should  appear ;  and  a  petition,  which  was  presented 
on  the  2oUk  June  last,  was  served  upon  Mr.  Alfred 
Markby,  her  solicitor,  to  show  tiiat  he  was  in  oom- 
munication  with  her  and  that  letten  had  panad 
between  tiiem  {  and  on  affidavit  of  service^  on  llw 
7th  July,  I  made  an  order  that  she  should  within 
a  time  umited  deliver  up  the  ward.  On  the  evidence 
that  has  been  given  to-day  it  must  be  undmtood 
that  I  give  my  decision  that  no  solicitor,  in  conse- 
quence of  an^  [viTilege  connected  with  his  client 
as  in  the  ivesent  case,  vriUi  respect  to  Mrs.  Burtoo, 
and  no  tmoer  ti  this  court  or  otlm  person  can 
decline  to  answer  any  questions,  or  be  at  liber^  to 
conceal  any  fact,  enabling  the  court  to  discover  the 
residence  of  its  ward ;  and  this  is  the  lesalt 
of  deliberate  consideration  on  my  part  Mr. 
Markby  with  great  propriety  has  told  us  the  ex- 
tent irf  his  communications  ud  the  nature  cf  them, 
altbot^  he  will  not  undertake  to  say  thbC  he  told 
Mrs.  Burton  of  the  order  of  the  7th  July;  but  I 
have  no  more  doubt  of  its  being  made  than  tliat  it 
was  served ;  and  I  am  satisfied  that  she  ia  setting 
the  flonrt  at  defiance  and  th<rk|i«iiL»rtnol  ttl* 
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oi&er.  Mr.  Marbby  has  now  told  ns  her  address, 
lod  therefore  I  now  make  the  order  for  deliverj 
up  of  the  ward. 

Solicitors :  Farrer,  Ouvry,  and  Co. 

[Un.  Barton  waa  taken  into  ciutod^  on  the  next 
dij  after  the  above  order  waa  made.] 

Tlundc^,  Juli/  22. 

Bjuhsbothax  v.  Sekiob. 

Pmetm — Ward  of  cowl — Solicilor's  privilege — Cm- 
otalmat  by  mother — Prottuclion  of  envelopes  of 
ktttrs. 

2Tu  motitr  of  two  wanb  of  court  eonceakd  their  rtsi- 
dtiKt  amdker  mmfinmi  the  tnt$teu  md  tie  court,  but 
wroti  to  her  aolidtor  giving  no  addresa  i 

<h  ammmt/or  tie  prodMtioR  of  ncfl  envdt^et,  onbr 
mmk. 

TUi  waa  a  sntnnions  taken  ont  to  compel  Mr. 
PMmaa,  the  aoUdtor  of  Mra.  Senior,  the  mother 
of  two  infant  wards,  a  son  and  daughter,  aged  re- 
ipectirely  fire  and  six  years,  to  produce  certain 
envelopes  of  letters  containing  no  address,  and 
reoeived  by  him  from  her.  It  appeared  that  the 
cbildiea  were  entitled  to  10,000/.  a  year,  and  their 
mother  to  2000/.  a  year,  under  the  will  of  the  father 
of  the  infants ;  and  they  havInR  been  made  wards 
'  of  oonrt,  the  mother  attended  before  the  Yice-Cban- 
cdlw  in  chambers  on  more  than  one  occasion,  and 
promiaed  to  follow  the  advice  which  he  then  gave 
her,  and  to  keep  the  wards  within  the  cogoisaoce 
of  the  tmttees.  These  promises,  however,  bad  not 
been  kBpt ;  she  bad  renwred  the  boy  fran  a  tutor 
witkwbom  he  was,  and  with  whose  conduct  die 
Vice-ChaDcellor  waa  well  aatisfled,  aad  had  taken 
both  herself  and  her  children  out  of  Oxe  knowledge 
of  the  ooart  and  the  trustees,  and  their  place  of 
abode  could  not  be  discovered.  Hr.  Patterson,  her 
■oUdtor,  had,  however,  received  letters  from  her, 
altlioas^i  mdi  letten  threw  no  light  upon  the 
Btttter,  iaaamoGh  aa  th^y  contained  no  address. 

Rmdagaat,  Q.  C  and  Aaskov,  in  m^ort  oi  the 

(lUIBIOOS. 

J.iWion,  Q.  C.  and  Widxtu  appeared  in  oppo- 
litiOD  to  the  summons. 

The  Vicb-Chawcbllor. — The  object  of  this 
tammoDs  is  to  compel  Mr.  Patterson,  the  solicitor 
ot  Mrs.  Senior,  the  mother  of  the  infant  wards,  to 
produce  the  envelopee  of  letters  received  from  her 
by  him,  there  being  not  the  slightest  imputation  on 
nil  conduct.  The  children  are  respectively  aged 
Are  and  six  years,  and,  Mr.  Patterson  naviog 
aUended  me,  I  put  the  question  to  him  whether  he 
knew  their  residence,  and  he  told  me  that  be  did 
not;  and  I  am  satisfied  the  fact  is  that  this  lady, 
the  mother  of  two  (^ildren  entitled  to  10,000/. 
>  year  under  the  will  of  their  father,  ia  educating 
ud  bringing  them  np  with  tlie  greatest  impropriety. 
I  have  seen  her  repeatedly  in  chambers,  and  given 
kw  my  advice,  which  ahe  said  she  would  follow; 
vhereas  she  baa  been  playing  at  hide-and-seek  with 
«»  trustees,  which  alone  readers  her  liable  to  be 
proceeded  against,  and,  in  addition,  having  under- 
teken  to  let  diem  know  wlien  ahe  was,  in  defiance 
«  that  she  absented  herself  with  her  ehildien,  and 
«1  efforts  have  been  in  vain  to  discover  where 
uie  it.  Being  entitled  to  2000/.  a  year  under 
her  bosbaad's  wUl,  I  have  directed  the  bankers 
to  stop  making  any  payment  to  her  on  that 
•wwnt,  in  hopes,  if  possible,  of  forcing  her  to 
^pitnlate.  That,  however,  is  not  now  the  ques- 
Oon^  but  whether  Mr.  Patterson,  her  solicitor, 
™i  whom  she  has  concealed  bar  retidenoe, 
<>»  to  whom  she  haa  wiittm,  eaa  be  oompeUed 
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to  produce  the  envelopes  of  those  letters,  it  being 
possible  (not  probable)  that  if  they  are  produced  a 
may  turn  ont  that  the  letters  have  been  posted 
where  ahe  resides,  and  it  may  lead  to  the  diecoverj 
of  ha  residence.  Hy  impreasioa  in  diamhOTs  was* 
and  is  now,  that  oo  <^cer  of  tiiis  court  nor  other 
person'  can  have  any  privilege  to  keep  ba^  any 
information  wliich  maylead  to  such  discovery.  I 
don't  agree  with  Mr.  Wickena  in  bis  view  on  the 
subject.  I  think  it  would  be  aiding  and  abetting  in 
concealing  the  residence  of  the  ward.  Now,  with 
res^t  to  the  privilege;  I  believe  I  am  iwht  in 
saying  the  rule  is,  that  tiie  privilege  is  not  uat  of 
the  solicitor,  but  of  liis  client,  and  therefore,  if  tha 
client  has  none,  the  solicitor  has  none,  Now,  this 
is  the  case  of  a  lady  who  has  been  guilty  of  a 
contempt  of  this  court  in  defying  its  order  and  taking 
away  children  who  ought  to  be  under  its  custody; 
and  I  cannot  imagine  an  instance' of  greater  impro- 
priety. She  can  have  no  privilege  to  conceal  Uieir 
residence.  In  itself  a  contempt  of  court  of  tin 
highest  kind.  If  she  haa  none,  how  caa  her  solici- 
tor ?  It  ia  indifferent  to  him,  and  he  can  hare  no 
object  except  to  do  what  is  right,  and  his  duty 
towards  the  court.  This  is  in  fact  the  bill  of 
the  wards  themselves,  and  the  principle  expressed 
in  most  of  the  eases  on  the  subject  leads  to  an 
opinion  upon  which  I  am  more  decided  than  before, 
that  no  person,  whether  solidtor  or  not,  haa  any 
privilege  in  any  way  to  do  or  abstain  from  doing 
that  which  has  the  effect  of  concealing  a  ward  from 
the  court.  I  do  not  put  the  case  on  the  circum- 
stances occnrrinff  vitu  respect  to  Mrs.  Senior  in 
particular,  for  where  it  is  a  quesdon  of  giving  up 
wards  of  court  there  la  no  difference  on  the  ques- 
tion of  privilege.  The  court  has  a  right  to  ny  that 
a  child  shall  not  remain  anywhere  except  under  the 
ri^t  legal  control,  and  I  have  the  gravest  duty  to 
perform  as  to  who  should  have  the  dominion.  When 
the  mother  brings  them  before  me  1  shall  oonrider 
whether  tho  girl  sliali  renuia  with  her,  or  with  tlia 
guardian,  or  go  to  a  proper  scbooL  As  to  the  boy  » 
it  was  a  great  act  of  contempt  to  take  him  away 
from  the  person  with  whom  he  was  placed,  for  I  saw 
the  gentleman,  and  he  gave  me  the  high^  opinion 
of  his  aUlity  and  diligence ;  and  I  have  invited 
connsd  to  tell  me  If  there  ia  anything  to  be  found 
in  the  practice  at  tiiis  court  or  the  su^^tirai 
of  any  princiide  that  any  person,  whether  an  offioo* 
of  this  court  or  not,  is  permitted  to  conceal  the  resi- 
dence of  a  ward,  or  to  do  anything  preventing  the 
court  which  haa  the  custody  of  the  wards  from 
pntting  them  under  the  propw  custody,  and  this 
protection  thus  afforded  them  is  of  the  highest  im- 
portance. With  respect  to  Mrs.  Sen!or*e  moral  di»> 
ractex  there  Is  no  fault;  but,  supposing  wards  were 
in  the  pOBseesion  of  a  woman  of  abuidoned  chok- 
racter,  the  court  will  remove  them  from  snch  undue 
influence  and  put  them  nndw  proper  controL  But 
can  it  be  for  the  public  benefit,  and  for  the  preserva- 
tion of  civil  rights,  tliat  a  solicitor  should  not  be  at 
liberty  to  disoloae  that  which  Is  the  privilege  of  the 
client  when  it  trada  to  conceal  the  residence  of  a 
ward  ?  There  is  a  wide  distinction  between  thia  and 
the,ordinary  cases  of  privile^  and  the  principle 
can  have  no  application  in  such  a  case  as  this.  I 
believe  that  I  made  a  right  order  in  Burton  r. 
EarlDanl^(aae,  p.  292),  whore  I  directed  a  aoH- 
dtor  to  answer  a  question,  and  decided  thai 
it  was  the  dnty  of  anyone  to  do  so  in  . 
such  a  case,  and  if  be  knew  anything  tending  to 
afford  the  required  information,  I  should  tell  him  to 
disclose  it.  In  most  cases,  no  doubt,  it  may  be  a 
qoestioD  whether  be  has  pi^ters  or  documents  which 
may  be  privilwed,  or  irateh  he  may  be  bound  to 
produce ;  but  I  intimated  in  ohambar^  and  I  hav9 
carefully  considered  it  to-di^-HUid  I  had  oooasiott 
during  the  lart  mek  to  tUie^^,ff?i!%y<J©^e 
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could  find  no  authority,  and  none  haa  beai  n^lied 
me,  which  cooclodes  the  question,  bat  it  la  left 
open.  I  therefore  decide  that  no  iolicitor  can  bo 
privileged  to  refute  to  give  the  court  aaj  informa- 
tion which  will  disooTW  tb»  re^Dce  of  a  ward. 
There  moit  therefore  be  aa  <vder  for  prodoction  of 
the  envelopes. 

Solidcora:  WAarUm  and  Fordti  Patemm,  S»om, 
and  Btamej/. 


V.  O.  JAKBB'S  OOTTST. 

B«norted  br  W.  H.  Bmnr,  utd  B.  T.  Boocx,  Eiqnq 
Banlat«iMt-Lftw. 

ii<ntdaff  Awg,  2. 
Be  KBuaLET's  Tkitsts. 

WiU—  Coiutntction—  Vested  interest. 

A  tetttttrix  bi  her  will  bequeathed  the  . residue  0/  her 
peramal  eslaU  to  trvstees  to  invest  a<me  and  pag  tie 
UKOMw  to  her  Ikrte  dtmghters,  J/.,  B.  mtd  J?.,  and 
Ike  eurvivori,  to  long  at  thtjf  should  contintie  unmar- 
ried, with  similar  directions  on  their  deaths  or  mar- 
riage to  go  ova-  for  the  ben^  of  the  other  Jioe 
davghters.  Siie  also  provided  that  in  case  the  last 
termvor  of  her  davghters  should  die  without  hadag 
been  married,  the*  "  imnediatelg  after  her  dtKeaea 
(he  residae  shoM  be  **iM  trust  /br  all  my  daughters 
idb>  «Aa//  have  been  married,  iu  equal  shares  and  pro- 
portions ;  but  in  case  anv  one  or  more  of  mg  said 
last-mentioned  daughters  AaU  be  then  deadj"  as  uieil 
the  original  as  any  other  share  or  shares  of  her  so 
dying,  should  be  in  trust  for  the  chiMren  or  child  of 
waft  daughter  or  each  ofiuk  danglers  remetively  in 
eqnal  shares,  \f  more  AoH  Mtj  to  be  vested  at  tWMty' 

OM.* 

A  diiUofone  of  the  married  daughters,  A.  6.,  attaxiied 
tmnfy-one,  tad  dieiinmartiedi 

UdJ,  that  her  share  we<it  m/er  for  the  bei^fil  of  the 
other  daughters  of  the  teetatrix* 

Ttiifl  waa  a  petition  filed  hj  the  perfoaal  tepre- 
•entatives  of  Anne  Gont  to  obtiUn  the  coottractioa 
of  tlio  will  of  a  teatatrix  under  which  as  it  waa  con- 
tended, Anne  Gont  took  a  Teited  intecert  in  a  por- 
tion of  the  residue  of  teatatrlz*i  ettat^  nnder  the 
foltiiwins  circninstanoee : 

Ann  Keanley,  the  teitatrii:  ti^  her  will  dated 
25Ui  Jan.  1888»  bequeathed  uu  reaidoe  of  her 
perKmal  estate  to  trustees,  upon  tnist  to  InTest 
•ame  (with  the  usual  powers  to  chai^  Ac.),  and 
pay  the  income  unto  equally  and  amongst  her 
daughters  Mary,  Harriet,  and  H«irietta,  and  the 
survlTors  and  surrivor  of  them,  during  such  poiod 
of  4heir  lives  and  life  at  th^  should  oontinm  nn- 
married.  If  any  of  her  said  daughter*  who  should 
be  unmarried  at  her  death  ^Kmld  afterwards  msiry, 
lier  or  tbelr  life  estate  was  to  oease  and  be  in  trust , 
fur  her  o^er  unmarried  daughters,  in  equal  diarei, 
during  such  period  of  their  lives  aa  they  should  con- 
tinue unmarried.  £Uie  also  made  a  prorision  for 
daughters  who  should  marry  after  her  deceoa^  and 
directed  that  in  caee  the  last  surrlTor  of  her  said 
nnnoarried  daughters  should  die  without  having  been 
married,  then,  "  immediately  after  her  decease"  iha 
residue  should  be  in  trust  for  "  all  my  daughters 
who  shall  have  been  married,  iu  equal  sliares  and 
prmortions ;  but  in  case  any  one  at  more  of  my 
aaid  lost  mentioned  danghten  shall  be  then  deadf"  aa 
veil  the  original  asererj  other  share  or  ihares  ot  her 
or  them  so  dying  should  be  in  toust  for  the  children 
or  child,  **  and  such  daughter  or  eadi  of  such 
danghters  rcspectircly,  in  equal  shares,  if  mote 
tlian  one  to  be  vested,  at  twenty-ono."  She  after- 
wwnls  directed,  **  in  case  such  cUceaaed  daughter  or 
duughtera  respectively  shall  not  have  had  any  child 


or  diildnn,  or,  having  such,  all  of  them  shall  die 
nnder  the  age  of  twenty-one  years,  and  without 
having  any  issue,  him,  her,  or  thera  surviTipg,"  the 
original  and  other  shares  of  each  such  daughter 
should  be  upon  such  trueU'for  the  others  or  otherof 
the  morriea  daughters  and  children  as  were  then 
decUred  omoeming  the  original  share  or  share*  of 
each  daughters. 

At  the  time,  of  making  her  will,  the  testatrix  had 
^ht  daughters  living,  four  of  whom  were  un- 
married, viz.,  Mary,  Harriet,  Henrietta,  and  EUzsr 
beth  ;  and  four  married— Anne  (the  wife  of  S.  Gorst), 
Catherine  (the  wife  of  S.  Young),  Margaret  (the 
wife  of  Jno.  Gorst),  and  Charlotte  {tha  wife  01 
diaries  Bobineon.) 

Anne  Qont  had  am  daughter,  wlio  attained  her 
age  of  twenty-one,  and  died  unmarried  in  1S36. 

The  testatrix  did  in  1889. 

In  Sept  IdCS  the  surviving  dau^ter,  Harriet 
Kearsley,  died,  and  tiie  fund  then  fell  into  pes- 

The  tmitees  the  fund  remsenting  tiie 

residue  of  tesUtrix's  pentmal  estate  loto  court,  and 
the  question  now  raised  was  wh?thar  on  the  death  oS 
the  testratix  the  interest  which  Anne  Gorst  took 
under  the  will  became  vested,  or  whether  it  wu 
devested  at  her  death  and  went  over  for  the  beneM 
of  Uie  other  daughters,  such  of  them  as  had  had 
children. 

E.  E.  Ray,  Q.  C.  and  B.  L.  Cheqtman,  Ime  the 
peUtioners,  tM  repteseatatives  of  Anne  Qorst,  con- 
tended that  a  vested  interest  could  not  be  devested 
except  by  expcess  wads.  It  oould  not  be  said  that 
Anne  Qorst  had  not  had  a  diild,  although  that  <^ 
bad  died  without  having  been  married,  but  she  bad 
reached  her  age  of  twenty-on^  and  thertfoie  As 
share  of  Anne  Gont  did  not  go  over. 

De  Gex,  Q.  C.  OitUr,  and  Otter  for  parties  taUag 
adverse  interests  to  Anne  Gorst,  and 

Peck  for  the  trustees,  were  not  called  upon  by  the 
coort. 

The  ViOK-CHavcBLix>R  said  that  then  ooold  be  no 
doubt  as  to  what  the  intention  of  the  tastaUix  waa, 
as  expressed  by  her  wUL  It  was  perfectly  plain. 
If  dtner  of  the  danghters  should  have  a  child,  at 
her  death  it  was  to  take  a  vested  interest  If,  on 
the  other  hand,  she  dwnld  have  none,  the  riiare  was 
to  go  over  for  the  benefit  of  the  other  daughters. 
Anne  Gorst  had  not  a  child  snrvlTing  at  the  dean 
of  the  teatratrix :  she  thwefm  took  no  interest  ia 
the  fond ;  that  shan  conoequentiy  went  over. 

Order  aad  thdoraiieii  aeew^ngty. 

B6Bidtant2IiffitR«vea,ia>d<>t.t  J.and  A  Ofa. 


Common  %m  ffiovit*. 


OOOST  OF  aUXBir'8  BBNOB. 
Bspertsd  1v  T.  T^BJirawaii  ^ J.  Bmmr,  £>qn, 

Tuesday,  Nov.  2. 

Ex  parte  Wh.  Smith. 

OrimiMi  ittfirmation—Libeaous  artide  fa  a  aeieq*^ 
pe»da^  an  inquiry. 

A  party  hat>i»f  been  chanted  b^fbre  the  coroner  viththe 
crime  of  murder^  a  new^per,  pending  the  inquiry, 
pMished  aa  article  strongly  r^ecting^  upon  him  as  a 
murderer.  Having  been  committed  for  trial,  he  was 
found  guilty  of  muukmghler,  amd  lenteneed  to  mm 
months  impritoimienl  with  hard  kAour. 

l^M  m  applie^ioii  hg  him  /ba^  P^f-/^%'^"^'^ 
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information  for  tuck  arliclt,  ih*  court  declined  to  iK> 
ttrfen  on  fAe  ground  that  there  was  no  ptrtoaal  malice 
nrnfftrf,  mdtkta  At  artieb  ookU  aov  cxeretM  no 
preftdiatd  iitjlaeace. 

Littler  moTed  od  the  behalf  of  WUliam  Smith  for 
«  rale  calling  upcm  Ymudt  QoodUke,  the  publisher 
of  the  Timet  newniaper,  to  show  eawe  why  a  crimlul 
infonnttlon  ihonld  not  be  filed  agaioBt  him  a 
libelloiu  article  inierted  in  that  paper  of  the  29th 
SepL  Uit,  reflecting  in  verr  itrong  language  upon 
the  applicant  aa  the  brutal  murderer  M  hie  wife. 

It  appeared  that  in  the  aaid  month  of  S^tember 
the  ap^icant  waa  chained  before  the  corooer  of 
ICddleaeXi  with  having  at  Honoilow  been  guilty  of 
murder  by  fciUing  hit  wife.  WhUat  the  inqoiry 
waa  pending,  the  artide  in  question  appeared.  At 
tiie  termination  of  thc  inquest  the  jury  brought  in  a 
verdict  of  guilty  of  wilful  murder,  whereupon  the 
anilicant  waa  committed  to  trial;  and,nponsuch  trial 
More  Lush,  J.  at  the  Central  Criminal  Coarl^  the 
jmy  fcnnd  him  goUty  of  manslangfater,  and  he  waa 
■entenoed  to  nine  montha*  InipriaonmeDt  with  hard 
labour,  which  term  he  ii  now  serTlng. 

It  was  now  contended  that  the  article  waa  unjus- 
tifled  by  tiie  circamstaDcea  and  the  evideDce,  and 
w&i  a  serious  and  injurious  reflection  upon  the 
accused.  [Cockbcbii,C.  J.— Aa  the  facts  have  been 
thonm^y  sifted  at  the  triaL  and  he  baa  been 
■eqidtted  of  the  murder  and  found  guilty  only  of 
maadaiighter,  it  is  difficult  to  see  how  ho  has  been 
prejsdiced.]  He  may  be  greatly  prejudiced  in  this 
ww;  many  persons  may  haTe  read  the  article  who 
had  seen  no  account  of  the  trial. 

The  CotntT  were  of  <n^nioQ  that  aa  there  waa  no 
veason  to  suppose  that  the  writer  of  the  article  waa 
iDfluenced  by  personal  malice,  and  aa  the  article 
contd  not  now  exercise  any  prejudidal  influence, 
tey  ought  not  to  interfere  1^  the  aommary  and 
mtogatiTe  proceu  of  a  criminal  Information,  bat 
Hare  the  puliy  to  hia  ordinary  remedies. 

AppUealimi  rtfuaed. 


SZOHBUTTX&  OHAXBXB. 

Bqjoited  br  H.  Liiax.  Biq..  Baniat«r4it>lM. 

APFUb  FBOX  BXCfllQDBB. 

IHde^,  May  14. 

(Befon  UocKBDBx,  C.J.,  KsjonrOf  Lui^  Bsbr^ 
and  Hatss,  JJ.) 

VnuK  V.  Tm  Coxxusioinns  or  Snwns  ron 
TBI  Cnr  OF  Loxixnr. 

Domage  hy  pvblie  tcoi^ — Claim  of  eoa^teiuation  for — 
atgo/totuim  Seteert  Act  1848  (11  ^  12  llct. 
e.  cfEUkV-Xomft  doujet  CauoUdatim  Aa  1846 
(8  9  Vict,  e,  18)  Mcb.  5  oxd  e&^IneorpmUim  of 
leet.  66  of  Landa  Claima  CouaUdatUai  Act  in  ipeaal 
Aet—CoHBtmctioit  of  uKorpmUimf  cbamt—Htfkt  to 
cosqwwofioii  under. 

Bf  teeL  2  of  the  Citv  of  London  Seu>er$  Act  1848 
(U  j-12  Vict.  c.  chili)  all  the  prooisiontof  the  Lands 
dmiet  Qmoolidation  Act  1845  (8  ^  9'Vict.  c.  18) 
are  iaeorjwated  vith  the  fecial  Act  "  exca>t  to  far 
as  Me  mud proaisiom  are  ineontutSMl  mtk  the  ^teeial 
Aa,  or  art  therein  declared  not  to  extend  tha-eto;" 
onih/»ect.SoftkeipecialActit  it  pronded  that  the 
JfumiuHtt  of  the  Landi  Clamet  Contolidaiion  Act 
rtblinpto  "the  purehaat  and  taking  of  lanA  otAer- 
KtMtkan^  o^rvMisiif  "  diatt  not  extend  to  the  Act  t 
mditwat 

the  Court  of  Error  (  CoekAum,  CJ,  and  Keating, 
^Mm,  Br«.ty  onaHaife$f  JJ.}  reoerting  the  judgnmt 
9«s  Omt^Exdi^rt  that  the  68M  asctini  of  the 


LandM  Clausee  Contolidalion  Act  1845,  although  inm 
eluded  under  the  heading  "  with  remeet  to  the purehate 
and toiiM  of  bndietMrwiie  than  bg  agreement" 
tretbaed  Between  eeeU.  16  ^  16  of  that  Act,  ie  nevesm 
theleae  expreethf  excluded  and  excepted  out  of  the  Citif 
of  London  Sewera  Act  1848  (11  |-  12  Viet,  c  elxiii.} 
m  the  Srd  section  of  that  Act ;  and  that  consequent^ 
ike  owner  of  a  kouee  and  premises  which  had  been  ii  ■ 
jmimidif  affuted  bg  the  public  works  of  the  d^endante 
executed  under  the  powers  vested  in  them  bg  the  last- 
tnentioned  Act,  for  wAtcA  no  provision  for  eompenao' 
tion  woe  ther^g  speeiallu  mailt,  was  not  entitled  to 
compnuation  from  the  defendant^  under  the  Lands 
Clauses  Consolidation  Act  1845.  (Broadbeot  v.  The 
Imperial  Oaa-I>ight  Compaoyt  26  L.  X  276  CK., 
distinguished') 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Exchequer  fKeUy.  C.  B..  and  Figott  and  Cleaaby, 
BB.),  delirereu  in  Midiaelmaa  Tttm  Uat,  ttpon  a 
apecial  case,  which  inTolred  the  construction  to  be 
put  upon  certain  sections  of  the  City  of  London 
Sewers  Act  1848  (11  &  12  Vict  c.  clxiU,  local  and 
peraonal),  and  alao  of  the  Lands  Clauses  Consolida- 
tion Act  1846  (8  &  9  Vict.  c.  18).  It  was  originally 
an  action  for  damages  done  to  the  plaintiff's  house 
and  prrailsea  by  certain  pnl>lic  worlcs  executed  b]r» 
or  under  the  wdera  and  authority  of,  the  defoidanti 
in  puranance  and  by  virtue  of  the  powers  rested 
in  tbem  as  Commissioners  of  Sewers  by  tbdr  said 
Act;  and  the  [flaintiff  also  claimed  compenaatton 
for  the  said  damage  under  sect.  68  of  t&e  Lands 
Clauses  Consolidation  Act  1845. 

It  appeared,  from  the  facta  stated  in  the  spedal 
case,  that  the  plaintiff  was  a  lioenaed  victualla',  who 
was  possessed  of  a  house  and  premises,  which  he 
occupied  as  a  tavern  or  hotel,  inXiverpooI-street,  in 
the  City,  and  that  he  claimed  compensation  from  tiie 
defendants  under  the  Ci^  of  London  Sewers  Act 
18^  on  account  of  his  premises  having  been  **  In- 
jnrionsly  affected  zeasm  of  the  delendants,  u 
CcMnmissioners  of  Sewers  of  the  Oty  of  LaiidoD» 
baring,  in  the  course  and  progress  of  tndr  improve* 
ments  and  alterations  in  the  aud  street,  under  sect. 
120  and  the  general  powers  of  their  Act,  caused 
the  ground  and  soil  of  the  said  street  to  be  raised 
and  made  level,  whereby  the  pavement  in  frcmt  of 
the  phdntifTs  house  was  nused  above  its  former 
level,  and  cooaequently  above  the  entrance  to  the 
said  house.  The  facts  connected  with  the  case  oie 
fully  set  out  in  the  report  of  the  case  in  the  couit 
below  (19  L.  T.  Rep.  N.  S.  485;  reported  also 
88  L.  J.  17,  Ex. ;  L.  Bep.  4  Ex.  1),  ao  that  it  ia 
uuDeceasaiy  further  to  refer  to  them  here.  Butt^ 
fdlowing  sections  of  the  general  and  spedal  Acts 
of  Parliament,  referred  to  and  relied  on  in  tiie 
arguments  of  counsel,  and  the  judgment  of  the 
Court  of  Error,  may  ancdnctiy  be  atated : 

The  City  of  London  Sewera  Act  1848  (il  &  12 
Vict,  c  clxiii)  sa.  2,  8,  and  190  (under  whidi  flie 
work  in  question  waa  done),  enacts  that : 

For  th«  purpose  of  enablioff  the  oommlssioBsn  to  be 
ftppointed  ia  pnnna&oe  of  this  Act  to  elTeot  the  pnrcbaies 
tills  Aot  anttaorised,  and  to  carrr  into  execution  the  real 
purpoees  of  tbia  Aot,  the  Lands  Claasea  Consolidation  Act 
iBu,  shall  be  ioeoiponted  with  and  tonn  part  cS  thia  Aot ; 
and  the  proTidoni  ot  the  said  Aot  ■ball  be  appli«abla  to  the 
purpoaee  of  this  Act,  excmit  so  (w  aa  thA  aafd  prorisions,  or 
any  of  them,  an  Inoonsistent  with  this  Aot,  or  are  hsroB* 
atter  deolaiedDOttoaxtaadthsretO)  and  In  oooatnilng  tlte 
said  Aot,  the  comndsaionera  to  ba  ^polntad  in  ptuaoanm 
of  this  Act  Shall  be  deunad  the  piomoters  <rf  the  onds^ 
taking  for  which  saoh  lands  are  zeqntred." 

By  the  8rd  sectkn  It  ii  piOTided : 

That  the  prorialons  in  the  said  Lands  CUnaea  Oonacdida. 
tion  Aot  eontalned  rdbittng  lo  Dm  purchoM  and  toMttp  (/ 
laiul*  olhcneuw  Hum  hg  aprMnMnt,  and  also  the  pTortelona 
tha«ln  contained  diractiDx  lanils  not  wanted  to  be  aold. 
and  that  the  lands  not  aoul  shall  vest  in  the  owners  of 
K^jfrfning  landa.  and  that  Um  lands  intended  to  be  Kdd  shall 
be  offlarad  to  aMoinlne  owmxs,  and  Tegnltlaff  ownsn  to 
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■with  WRwet  to  the  reooTOrr  o(  forfeitarei,  poimIUm,  ud 
cost*,  tkaa  not  «ztM^  to  tkU  let  or  te  tU  i>unMW«  Mmt!^. 

Bt  sect  120  (which  suthorises  the  doing  (tf  the 
wtvki  in  qnevtioo  in  this  case)  it  is  nutde 

Lftwful  for  the  commteioseni  from  tlioe  to  time  to 


msterialfl,  as  the  commimloiiflrB  aiait  think  flt,  and  to  nase 
tb«  groand  or  wU  thereof  to  be  r^aodor  lowered,  and  the 
oonrae  o(  the  channeia  roniiing  m,  into,  or  through  the 
Mine,  to  be  tamed  or  altered  in  anch  majmer  aa  tbey  8lu.ll 
think  proper,  and  nil  Buch  malm  and  p]pei  aa  oow  lie,  or 
hereafter  ahall  bft  laid  imdergroimd,  to  be  taken  np  and 
new  laid  in  aofih  plaoas,  muuMr,  and  form  M  tMy  anaU 
Judge  beat." 

In  this  section  nothing  is  sud  about  compensa- 

tiOD. 

Bat  by  sects.  153,  156,  159,  286,  and  239  of  the 
Act  compenaation  in  certain  cases  therein  specified 
is  proTided  for,  as  for  instance  by  sect.  153  it  is 
enacted : 

That  if  any  building  which  ahall  in  any  part  thereof  pro- 
ject beyond  the  regnlar  line  of  the  street  to  which  the  »nio 
may  be  sltnate,  Ac.,  ahall  at  any  time  be  taken  down  to  be 
rebuilt  or  altwred,  it  ahall  be  lawful  for  the  comniiasione« 
to  xeanire  the  eame  to  be  eet  baokwarda  to  aneh  a  line  and 
In  euoki  nttnner  aa  the  commission  era  aball  direct,  for  tbe 
improrement  of  muii  street  the  oommiaaionera  making  full 
eenip«aM«M  to  ft*  owner  <^  awh  hnWiitj  for  iamagt 
wktdi  Im  man  •wtm  th«r«^. 

And  by  sect.  139  the  commisrioners  are  em- 
powered to  rranoTc  existing  projections,  and  are  to 
make  compensation  for  any  damage  caused  by  such 
remoTsl.  And  by  sect.  286  it  is  enacted  that  in  all 
cases  where  the  amount  of  any  damages,  costs,  or 
expenses  is  by  this  Act  directed  to  be  ascertained 
or  recovered  in  a  summary  manner,  or  any  damages, 
costs  or  expenses  are  by  this  act  directed  to  be  paid, 
and  the  method  of  ascertaining  the  amount  and  en- 
forcing tha  payment  thereof  is  not  provided-  for, 
su*h  amount  in  case  of  dispute  ahall  be  ascertained 
and  determined  by  any  justice  of  the  peace,  &c. 

The  IjindB  Clauses  Coasolidation  Act  1845 
(8  &  9  Vict.  c.  18),  sect.  6,  enacts  that 

'WharavBr  it  lam  be  oonvenlent  in  aome  caaes  to  tooor- 
por»te  with  Actaot  FvUamest  hereafter  to  be  paased  aomo 
portions  only  of  tbe  proridona  of  this  Act,  for  the  parpoae 
of  making  any  socb  Incorporation  It  aholl  be  enfficient  in  ai^ 
snoh  Act  to  enact  that  the  daoaea  of  this  Act  with  respect 
to  tbe  matter  ao  piopoaed  to  be  Inoorpomted  lAttcribing 
auek  witl«r  ««  It  dticribei  in  thia  Ad  in  tht  irordi  introductonf 
to  fha  ennohnml  Kith  reepKt  to  »uch  vxattcr),  ahall  bo  incorpo- 
rated with  mich  Acts ;  and  thereupon  all  tbe  c1a,nsea  and 
proritiona  erf  tbta  Act  with  reapect  to  the  matter  ao  incor- 
po rated  ebaH,  save  so  far  as  Hibt  ahall  be  expressly  saved  or 
excepted  by  such  Act,  form  pare  of  such  Act. 

By  sect  68  it  is  enacted  that 

II  aay  party  shall  be  entitled  to  any  oompeimtion  in 
re»ect  of  any  londa,  or  of  any  interest  tnerein,  which  shall 
have  been  token  for  or  iujuilously  affected  by,  the  oxeiu- 
tioii  of  the  woAb,  and  for  which  tbe  promoters  of  the 
nndartaUiiKahallnothave  mode  satisfaction  under  tbe  pro- 
visions of  Uiis  or  the  special  Act,  or  any  Act  inoorporated 
therewith,  and  if  the  compensation  claimed  in  aay  caae 
ahall  exceed  tbe  som  of  501.,  such  party  may  have  the  some 
aettUd  eitbar  by  arfeitiBtitm,  or  by  the  verdict  of  a  ]ury,  as 
he  shall  think  St;  and  If  sueh  party  desire  to  have  the  same 
settled  arbitration,  it  ahoU  be  lawful  for  him  to  ^ve 
noMee  in  writinf  to  uie  inomoteTH  of  the  undertAkin^  of 
muHi  bis  dMdre,  stating  m  such  notice  the  nature  of  the 
intereet  in  such  lands  &  respect  of  which  he  claims  com- 
pensation, and  the  amount  of  the  oompens  ition  so  claimed 
Uierein ;  and  nnleea  the  promoters  of  the  nndertokinK  be 
wHUbk  to  pay  the  amount  ao  claimed,  and  shall  enter  into 
a  written  agreement  for  that  pnrpoae  within  twenty-one 
days  after  tiie  receipt  of  any  snch  notice  from  any  party  so 
entitled,  the  wne  ahall  be  settled  by  arbitration  in  the 
manner  herein  provided;  or  if  the  party  so  entitled  as 
aforeaald  dodre  to  have  such  gnestion  of  oompensation 
settled  by  jury,  it  shall  be  lawful  for  him  to  give  notioe  in 
writing  of  such  his  desire  to  the  promoters  of  the  under- 
takinir,  stating  sach  nrticolara  as  aforesaid,  and  unless  the 
promoters  of  the  nnaartaking  be  wiUing  to  pay  the  amooat 
of  eompenaation  ao  claimed,  and  enter  mto  a  writteo  agrre- 
neat  for  that  pnrpoae,  they  ahi^,  vttfain  twenty-one  days 
otter  the  receipt  tt  such  nottot,  tene  thehr  warrant  to  the 
abarifi  to  wamaaoa  a  Jnry  (or  ■nttHng  the  same  in  the  man- 
ner herein  provided,  and  in  default  thereof  they  shall  be 
UaUe  to  pay  to  the  porty  so  aatttlsd  as  afoieeoid,  the 
anoBBt  of  ooBpsosatun  so  ifhliaitl.  asd  the  sub  vaaj  ba 


rao^ved     Ub,  witih  eMta^  I17  aeUosi  fn  SOT  ot  Bnpsrlw 
Courts. 

Under  the  heading,  or  introdactoiy  words,  "with 
respect  to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement,"  are  included  and  comprehendal 
all  the  sections  of  the  Act  from  sect  16  to  secL  68, 

inclusively. 

Tbe  court  below  gare  jndgmcnt  in  faTonr  of  the 
plaintiff,  and  held  that  he  was  entitied  to  compen- 
sation (see  ante,  rot  19  L.  T.  Bep.  K.  S.,  p.  485),  and 
the  defendant  appealed  to  the  Court  of  Excheqoet 
Chamber,  and  the  question,  whether  or  not  the  pUiD' 
tiff  was  entitled  to  compensation  from  the  dcfeur 
dants,  now  came  on  to  be  argued. 

Joieph  Brown,  Q.  C.  (with  whom  was  X  0. 
Griffiu),  appeared  fur  the  defendants,  and  sub- 
mitted that  the  plaintiff  was  not  entitled  to  com- 
pensation.  It  was  clear,  he  contended,  that  com- 
pensation was  not  intended  by  the  Le^slature  tobe 
given  in  the  present  case,  since  it  was  expressly 
provided  for  io  certain  cases  by  various  sections  « 
tbe  City  of  London  Sewers  Ac^  as  for  instance^ 
by,  amongst  others,  the  153rd,  I56th,  159th,  23Ctfa, 
and  239tb,  which  showed  that,  where  it  was  m- 
tended  to  be  given,  it  was  expressly  provided 
for.    The  present  case,  ther^ore,  was  either  aa 
intentional  omission  on  tiie  part  of  the  Le^slature^ 
or  a  casus  omiuut  through  oversight.   The  defen- 
dants were  a  public  body  too,  acting  for  the  imblie 
good,  and  not  a  private  body  acting  for  their  own 
or  any  individual's  benefit  or  advantage.  Unless, 
therefore,  they  can  be  shown  to  have  acted  illegally, 
unjustly,  or  oppressively,  they  could  not  be  made 
liable.   [Cockburk,  C.  J^I  do  not  think  we  can 
aasame  that  the  L^pslatore  intended  to  give  poww  - 
to  tiie  defendants  to  injure  individuals,  and  yet  to 
give  the  latter  no  compensation.']   The  sections 
above  referred  to  show  the  cases  in  which  compen- 
sation is  to  be  awarded.    The  Goverjtor,  (fc^  of 
The  British   Cast   Plate  Glatt  ManufacOinn  r. 
Meredith,  4  T.  R.  794,  and  BouUon  y.  Crowlhe-t 
2  B.  &  C.  708,  show  that  the  Legislature  may 
well  have  given  tiias*  powers  to  tbe  commis- 
si oners  in  certain  cases  wlthoat  qualifying  than 
by  any  liability   to  make  compensation.  .The 
gcnwal  heading  "With  respect  to  the  purchase 
and  taking  of  lands  otherwisf;  than  by  agreement," 
inserted  between  sects.  15  and  IC  of  tbe  Lands 
Clauses  Consolidation  Act  184S,  affiled  to  and  con- 
trolled ail  the  sections  from  16  to  68  ioclnalTe,  and 
all  these  sections  wpold  he,  by  virtue  of  sect  6  of 
the  same  Act,  incorporated  by  using  the  words  of 
the  said  heading,  and  in  the  same  way  tbey  were  all 
excluded  or  excepted  by  the  use  of  the  same 
form  in  sect.  8  of  tbe  City  of  London  Sowers  Act 
1848.  That  the  iteration  of  wet.  68  was  intraded 
to  be  excluded  was  shown  by  the  various  sectlns 
giving  another  mode  of  compensation.  [Oockbcbh, 
C.  J.— If  sect.  68  is  not  to  be  taken  as  giving 
compensation  Tto  persons  whose  lands  are  "inju- 
riously affected,"  what  other  clause  fn  the  Act  is 
there  which  provides  compensation  ?   It  is  so  ex- 
tracvdinary  an  omissioD  that  it  would  almost  sem 
that  it  was  assumed  and  understood  that  it  gave 
compensation.]    SecL  68  only  points  out  the  moda 
of  <»>taining  or  assessing  com^nsation,  and  doea 
not  give  tho  right  to  it,  as  it  is  in  all  rwlway  Acts 
the  compensation  itself  is  given  by  the  Railway 
Clauses  Act,  and  tbe  mode  of  compensation  u 
pointed  out  by  sect.  68  of  the  Lands  Clauses  Con- 
solidation Act.    So  that  even  If  sect  68  be  not 
excited  in  the  praemt  case,  still  it  relatei  (0 
procedure  only,  and  has  no  f  urtiier  operatloa. 

Kteme,  Q.  C.  (with  whom  was  T.  Barnard),  for  the 
ptaintiff  or  respondent,  contra, — As  in  the  ooort 
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of  the  Lands  Clauae*  Coosolidation  Act  1846  was 
or  not  incorporated  ia  the  City  of  London  Sewera 
Act  1848  hy  sect.  2  of  the  latter  Act,  and  it  was 
contended  on  the  part  of  the  [4aintiff  that  it  was. 
Ik  had  beea  argued  by  the  othur  tide  that  if  it  were 
to  be  held  aa  inourporated  It  was  so  only  aa  reUting 
to  procedure ;  hat  if  that  were  so,  yet  being  incor- 
p«ated  for  that  purpose  only,  the  right  to  compen- 
sation would  follow  oecessarity  and  implication. 
The  case  of  Broadbent  v.  Ike  Imperial  Gom  Light 
Compaq,  26  L.  J.  276,  Clian.,  was  ai^caUe  here. 
Tbm  it  waa  held  by  the  Lord  ChanceUw  (Lord 
Cianirwtfa)  and  CrOmpton  and  WiUes,  JJ^  that 
•ect.  68,  althoagh  incladed  under  the  heading  or 
dlTisloD  of  the  clauses  relating  to  the  "  purchase 
and  taking  of  lands  otherwise  Uian  by  agreement," 
was  not  excepted  by  the  particular  section  of  the 
qiecial  Act  which  incorporated  the  Lands  Clauses 
UonaolidaiioD  Act,  "except  so  much  aa  related 
flxdnaiTely  to  tiie  porchase  and  taking  (tf  land  by 
•ompnlaion."  Leader  v.  Moxmt,  8  Wiis.  461 ;  3 
Black.  924,  was  alio  in  fiaroar  of  the  jdaintifrs  r'mr 
of  the  BUtate. 

BrowHf  Q.  C.  in  reply.— -There  was  an  excess  of 
alacrity  by  the  commissioners  in  Leader  t.  Moxon, 
and  the  decision  in  BroadbenCe  case  turned  on  the 
peculiar  wording  of  the  Gas  Act,  and  the  introduc- 
tion of  the  word  "  esclusively "  in  the  excepting 
cluise  Ae  section  of  the  Special  Act  (17  &  18 
Vict.  c.  It.)  which  incorporated  the  Lands  Clauses 
ConaolidatioQ  Act  (see  the  judgment  of  Willes,  J.) 
rifCSH,  J. — The  title  to  compensation  there  bad 
Men  alrrady  giren.]  I  rely  not  only  on  the  peculiar 
words  of  the  8rd  section  of  our  Special  Act,  but  also 
on  this  that  if  sect.  68  had  been  incorporated  aU  the 
various  other  sections  providing  compensation  would 
have  been  superfluous.  (He  referred  also  to  sect.  6  of 
the  IfarkeU  and  Fairs  Claosei  Act,  10  &  11  Vict, 
o.  14t  and  sect.  6  of  the  Harbours,  Docks,  and  Fiers 
Act,  10  9t  11  Vict.  c.  27.)  The  learae<l  Baron  bdow 
Bcema  to  have  acted  on  the  view  that  the  commis- 
sionert  had  acted  oppressively.  But  if  the  Legis- 
iatore  has  not  by  express  enactment  given  compen- 
■atioQ  in  a  case  like  the  present  l2ie  court  oannot 
make  the  eoactme&t  for  them. 

Coounu,  C.  .Ty— We  are  all  of  opinion  that  iu 
thia  caae  the  judgment  vi  the  court  oelow  most  be 
reversed.  The  casp  is  a  claim  on  the  part  of  the 
l^aiotiff  for  compensation  by  reason  of  his  house 
and  premises  having  been  **  injuriously  affected" 
by  certain  works  done  by  or  undtt  the  autnority 
of  the  defendants  as  Commissioners  of  Sewers,  in 
altering  the  level  of  one  of  the  streets  of  the  metro- 
ptdia.  Now,  looking  at  the  Act  under  the  powers 
of  which  the  defendants  have  done  the  acts  cum- 
pUined  of  (the  II  &  12  Vict.  c.  clxiii.l  it  appears 
that  power  is  given  to  them  to  do  tne  works  in 
auaatfon,  but  that  no  proviaiion  is  thereby  made  for 
uie  granting  or  giving  compensation  to  anyone 
whose  property  may  thereby  be  "  injuriously 
affected,  as  the  plaintiff's  premises  have  been  in 
tlw  i»esent  instance.  But  then  it  has  been  con- 
tttoded  on  the  part  of  the  plaintiff  that  the  Lands 
Clauses  Consolidation  Act  is  iooorporated  by  sect  2 
at  the  special  Act ;  and  that  by  sect  68  of  the  former 
Act,  although  it  only  relates  to  and  points  out  the 
mode  of  procedure  to  be  adopted  by  a  person  en- 
titkd  to  compensation,  in  order  to  obtain  the  same, 
yet  nevertheless  it  must  be  taken  by  implication, 
aeeing  that  it  is  the  only  clause  in  the  Act  relating 
to  land  "  injurioudy  affected,"  that  a  right  to  com- 
pensation is  thereby  given  in  cases  where  land  has 
been  "  injuriously  affected  "  by  anything  done  under 
that  Act  itself,  vt  any  special  Act  ino(»porating  It. 
Thm  can  he  little  donbk  that,  if  we  woe  to  decide 
that  Met  68  ia  inoorpoiatad  in  the  ipedal  Act,  then 
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compensation  m^ht  be  implied  ;  but  unless  we  were 
so  to  decide,  we  need  not  express  any  opinion  with 
respect  to  the  validity  of  the  argument  for  the 
plaintiff  on  that  point.  We  are,  however,  all 
of  oj^nion  that  sect.  68  is  not  so  inooiporated. 
Now,  sect.  2  of  the  special  Act  expressly  inow- 
po rates  the  Lands  Clauses  Consotidation  Act,  yet 
by  the  3rd  section  of  the  special  Act  it  is  expressly 
enacted  "  that  the  provisions  in  the  Lands  Clauses 
Consolidation  'Act  relating  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement" 
shall  not  extend  to  the  Special  Act  or  to  the  pur- 
poses thereof.  Now,  the  meaning  of  that  exception 
is  plain  enough  and  turns  on  the  Lands  Clauses 
Consolidation  Act  itself,  by  the  5th  section  of  which 
it  is  provided  that,  in  order  to  prevent  the  necessity 
of  inserting  seriatim  in  the  special  Act  all  the  various 
clauses  of  the  Lands  Clauses  Consolidation  Act 
which  it  might  be  desired  tn  incorporate  therewith, 
it  should  R^oe  dther  tot  inoorpnatlng  or  ex- 
eluding  the  various  sections  following  and  oontuned 
under  any  particular  heading  in  the  Lands  Clauses 
Consolidation  Aot,  to  do  so  by  referring  to  the 
heading  or  introductory  words  preceding  the  series 
of  questions  about  to  be  incorporated  or  excluded. 
Now,  wa  find  that  between  saota.  15  and  16  of  the 
Luids  Claoses  Consolidation  Act  there  is  intro- 
duced the  following  heading,  namely,  "With  re- 
spect to  tbe  purchaoe  and  taking  of  lands  otherwise 
wan  by  agreement,  be  it  enacted  as  follows ; "  and 
that  there  is  no  other  title  or  heading  introduced 
into  the  Act  nntU  after  sect.  68,  and  then  comes  a 
fresh  beading.  It  is,  I  think,  therefore,  impossible  to 
say  that  sect.  66  is  not  to  he  taken  as  Indnided  under 
the  heading  immediately  preceding  sect.  16,  and 
which  mas  thus :  **  WiUi  respect  to  die  purchase 
and  taking  of  lands,  otherwise  than  by  agreement, 
be  it  enacted  as  follows."  Taking  that,  and 
the  fact  of  a  fresh  heading  occurring  after 
sect.  68,  It  seems  to  me  clear  that  it  is  in- 
cluded with  all  the  other  sections  subsequent  to 
sect.  15  under  the  heading  introduced  between 
sects.  15  and  16,  and  equally  clear  that  it  is  ex- 
eluded  from  the  special  Act  by  the  3rd  section  of 
that  Act  (11  &  12  Vict.  c.  clxiii.)  But,  besides 
that,  it  has  been  pointed  out  by  Mr.  Brown,  on  the 
part  of  Uie  defendanta,  throwing  considerahte  light, 
I  think,  upon  the  matter,  that  whereas  compensa- 
tion is  given  in  a  particular  set  of  cases  by  sect.  169 
of  the  spedal  Act,  it  is  there  expressly  declared 
that  the  compensation  to  be  given  shall  be  ascer- 
tained and  awarded  through  the  medium  of  the 
Lands  Clauses  Consolidation  Act,  under  its  68th 
section.  Now,  if  that  section  had  not  been  ex- 
pressly excluded  by  sect.  S,  there  would  clearly  have 
been  no  necessity  for  tbe  introduction  of  this  pro- 
vision in  sect.  159  of  the  special  Act.  Then,  the 
case  of  Bntadbent  v.  The  Imperial  Got  tight  Company 
(ubi  mp.)  was  said  by  the  learned  counsel  who 
argued  the  case  for  tbe  pluntiff  te  be  an  authority 
in  his  favour,  and  against  the  view  which  we  are  now 
taking  of  the  statute.  I  think,  however,  that  upon 
looking  closely  into  it  that  case  is  clearly  diatin- 
guisbable,  for  in  that  case  the  local  Oas  Act  incor- 
porated the  Lands  Clauses  Consolidation  Act  except 
so  much  only  of  i  t  as  related  exchsiveh/  to  the  par- 
chase  and  taking  of  land  by  compulsion,  and  to  the 
recovery  of  forfeitures,  penalties,  and  coats.  Ex- 
cluding, therefore,  these  two  specified  things,  it  left 
altogether  untouched  that  portion  of  the  Act  rela- 
ting to  compensation  in  respect  of  lands  whidi  were 
"  injuriously  affected,"  and  consequently  sect.  68 
and  the  other  sections  of  the  Lands  Clauses 
Consolidation  Act  were  not  recited,  but  remained 
untouched  by  tbe  exception  in  the  special  Act  in 
that  case,  a  circumstance  which,  in  my  judgment, 
serves  to  render  it  clearly  distinguiritable  fromi  the 
pieMntcasa.  The  reauttDt|it«^  «id^9®i@^l@it 
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we  Oftnnot  hold  sect.  to  be  inoorporated  in  the 
■peciftl  Act  vhen,  in  ezpresa  term.",  it  appears  to 
be  eiccluded ;  and  even  if  wa  were  prepared  to  hold 
that,  if  it  were  inoorporated,  it  woiud  give  a  riKht, 
by  liiipUcati<»i  or  Inference,  to  compensation  in  such 
A  case  as  the  present,  yet  rince  it  is  expressly  ex- 
cluded from  the  special  Act,  ve  cannot  hold  tiiat 
the  plaintiff  is  entitled  to  compensation.  The 
judgment  of  the  court  below  most  therefore  be 
nversed. 

Kbatihq,  Lubb,  Brbtt,  and  HATsSt  JJ.  cod- 
CQired. 

JiufymaU  reverted. 

AttorOQy  for  the  idaintiff,  Brom  ud  GoAna. 

Attorney  for  the  defendanta,  A.  J.  Chnrch- 
conrt  duuDbm,  Old  Jewry,  B.C. 


OOUB.T   OF  PBOBATS. 
Baportefl  br      Lsvcisnai,  Esq.,  BsnUtOMt-Lwr. 

J/igr  1  mdjme  39. 

(Before  I>ord  Pkhzakok.) 

Buck  v.  Jobuno. 

WtB  not  /ortheomng-'CotiicU  admitted  to  proof— 
Sevomtion—l  Vict,  c  26,  s.  20. 

A  itstalor  mad*  a  will  and  codidl  which  he  rebmed  in 
his  own  autodgy  and  he  nbtequenti^  executed  a  tecowi 
testamentary  paper  toAtcA  he  described  as  a  second 

codicii,  ana  which  he  handed  to  his  grandson,  a  legatee 
mder  iL  At  his  death  the  wUl  cmd  the  first  ootUial 
eotdd  not  be  /oand,  wheraqton  the  second  eodicil  was 
pTtpeunded. 

The  cotirt  held  that  as  the  second  codicil  had  not  been 
retfoked  btf  any  of  the  modes  indicated  fiy  the  statute, 
it  was  entitha  to  probate  as  a  separate  and  in^pen' 
dent  paper. 

Ebflnezer  Black,  a  farmer,  late  of  Crrisdon,  in  the 
county  of  Northumberland,  died  May  8th,  1868, 
baring  in  Feb,  1^5  duly  made  and  executed  a  will, 
and  in  Oct.  1866  a  codicil.  This  codicil  varied  the 
will  by  lubstitntfaig  an  annuity  of  100^  for  a  bequest 
of  fifty  shares  in  the  Hartlepool  Docks  and  Railway 
Company  to  his  daughter  Ann  Jobllng.  It  also 
directed  his  trustees  to  sell  his  interest  in  the  farm 
(rf  Fenham-hill,  and  to  bold  the  moneys  arisini; 
from  the  sale  in  trust  for  the  five  children  of  the 
■ame  Ann  JobUng.  On  the  26th  Hay  1867  he  exe- 
cnted  a  deed  of  gut  of  tiie  farm  sfe  Fenham-hill  in 
favour  of  Us  daughter  and  her  children  in  the 
{(lowing  terms : 

I,  SbsnsMr  Bladt,  ia  tbe  towmhip  oS  Orindon,  in  tlw 
psnh  of  HoAam,  and  also  the  ocoapler  of  the  bum  <rf 
^■nbHa-hai,  la  the  eonntr  of  Northnmberiaad,  on  a  Isue 
of  sevon  ynrti  mux]}ix*A,  at  the  jmrlj  rant  <rf  jOOH.,  tejinie 
rD  ntM  uid  taxes,  do  giro  and  deriw  «Q  ths  propertr  of 
Om  stocks,  orops,  and  Implementa  of  hnabaadi;  o&  the  said 
fkrra  of  Fenham-liiU  aforesaid  to  mjr  dsa^itsr  Ann  Jobling 
aad  hw  dbUdren  nnder  the  oOTenaiita  and  oonditioiia  as 
atated  in  the  lease  for  their  benefit  nspeotivclj,  my  graad- 
Bon  Thomas  Jobling  to  have  the  management  of  the  faim 
as  steward,  and  keep  regnJar  acoonnts  from  jest  to  jeex, 
and  alao  to  pay  all  aerranta'  wages,  rente,  taxes,  and  eeeses 
from  tbe  piodaoe  of  the  brm  during  the  oontinnanoe  of  the 
leaae,  and  for  so  doing  the  said  Thomas  Jobling  ia  to  have 
UR.  a  jeer,  and  after  the  expiration  of  the  lease  the  whole 
of  the  stock,  oroM,  and  Implements  of  hnabendry  will  be 
said  and  oonTartea  into  money,  and  eqnallv  divided.  Share 
and  absie  alike,  amongst  raj  five  giandohildren,  aaving 
already  made  a  nrarldon  In  mj  will  in  favonr  of  aa  aala 
dangfater  Ann  JoUtaig  bj  ^vlng  ber  an  ssbdI^  of  lOOI.  a 
year  daring  ber  life.  As  wftauai  my  hand  the  2Hh  day 
of  Hay  1S97.  EBunsn  Buck. 

WlCDsas  to  the  signing  hereof. 

Ad  AX  Whits, 
Writing  oleA.  Berwidk. 

On  the  19th  Oct  1867  he  execated  the  foDcnring 
testamentaiy  paper : 

,  Qiii»*m,l»UiOotlB«7. 

I,XbsBBU>  Bbuk^  tunsr.  OAAn,  pazU  «l  Hoteo, 


and  county  of  Northnmberland,  having  stoaadTbsmsttii 

to  my  five  mndchildien,  issoa  of  my  daiwmr  Ass  JewfBc* 
to  wit.  Vary,  Thomae,  Jane,  WUUam.  and  Ann  JobUiw,  Qts 
lease,  stock,  and  profits,  with  aTerythhig  upon  and  irfittng 
to  the  farm  of  Fenham  Hall,  they  paying  an  lent^taxn, 
and  whatever  charges  may  owne  agataetths  sMdniSB  « 
Fenham-hill,  in  addition  to  which  I  now  beqaaats  to  ssn 
of  the  above  named  <diildren  of  my  daughter  Ann,  tbs  saia 
ol  three  hundred  pounds  sterling  money,  when  ttsysttria 
the  Site  of  twenty-one  yeare,  out  of  oi^ttal,  to  be  psMW 
them  individtully  by  my  executois.      _  „ 

Eaanaa  Buo. 
Signed  by  the  testator  as  a  codicil  to  his  Isst  wfflsnl 
testament,  in  the  presmoe  of  ns,  who,  u  Us 
preaenoe,  sad  in  the  pteeeaae  of  e*ch  other,  have 
Wennto  sobsoribed  <rar  names  as  witnesses. 

Tbomas  Hood  Mmaau.. 
Avoanr  ELxjon. 

ITiis  pq>er  was  g^ven  to  the  defendant,  4w 
testator's  grandson,  and  remained  in  his  poesesdoo, 
the  testator  himself  retaining  the  custody  of  the 
will  of  1866  and  the  codidl  of  1866.  At  bis  death 
these  two  papers  could  not  be  found,  and  the 
defendant  thereupon  proponnded  the  testamentuy 
paper  of  Oct  1867.  The  plaintifr  pleaded  that  the 
paper  was  not  executed  in  accordance  with  tbe 

firovisions  of  1  Vtct.  c  26 ;  that  if  well  eMcnted, 
t  was  intended  as  a  second  codicil  to  his  last  vill 
and  testament ;  and  that  the  testator  had  destroyed 
the  said  will  and  first  codidl  with  the  intention  to 
revoke  them,  and  the  second  codicil  likewise. 
The  case  was  tried  before  Lord  Penzance. 

Dr.  Zleaas  (fWfcM  with  him)  for  the  plaiatffl. 

Slaml^  HiUiTrittram  with  him)  for  the  aefaodaBt. 

T.  H.  Mitchell  proved  tiie  due  execution  of  fte 
papw.  He  stated  that  on  tbe  day  it  bore  date  ths 
tesutor  called  at  tbe  Berwick  Ui^on  Workhouse,  of 
which  witness  was  the  master,  and  aiked  him  to 
write  a  "codicil  to  his  will,"  observing  that  his 
capital  was  inoreasiog,  and  that  he  had  1100L  which 
he  wiriKd  to  give  to  the  family  of  his  dangbtv, 
and  that  he  **  had  already  jvovided  a  little  tor  than 
by  a  farm  and  the  stock  upon  ft."  Hw  witness  than 
wrote  out  tbe  paper,  copying  tbe  attestation  daase 
from  a  printed  form,  and  when  it  was  executed  tbe 
testator  took  it  with  him,  saying  that  he  should  put 
it  aside  with  his  will  and  other  papers. 

Tbomas  Jobling,  tbe  defendant,  deposed  that  io 
Dec  1667,  the  deceased  gave  him  the  paper,  and 
said  that  it  was  something  for  the  family,  sod  that 
he  did  not  wish  hie  eon,  James  Black  (the  plaiatiffX 
to  know  of  it 

Dr.  Deane  ai^ed  that  when  he  executed  tbe 
second  codicil  at  1667,  tbe  testator  had  his  will 
present  to  hie  mind,  and  meant  it  to  be  an  addition 
to  his  wilL  It  mua^  therefore,  stand  or  fkll  with 
the  will. 

Staoeku  HiB  submitted  that  the  first  codicil  was 
I^acticalfy  anolled  by  the  doed  of  gift,  and  the 
evidence  showed  that  tbe  testator  intended  tbe 
paper  of  1867  to  be  independant  of  the  will  entiidy. 
it  was  therefore  entitled  to  probate  as  a  separate 
and  snbitaatial  iostniment 

Otr.  adv.  tmti. 

Jwse  29. — Lord  Fbkeakob. — In  this  case  the  de- 
ceased died,  having  made  several  wills,  tmt  upon 
bis  death  no  will  was  found.  There  was,  howerer, 
in  tbe  hands  of  a  legatee  an  inatmmeot  made  by 
the  testatm-,  and  called  a  oodicil  U  tbe  19tli  Get 
1867.  The  codicU  recited  that  the  testator  bad 
Greedy  bequeathed,"  as  he  called  it,  to  his  grand- 
diildren  everything  upon  and  rdatii^  to  a  certain 
farm ;  and  it  then  goes  on  to  say,  "in  additioa  to 
which  I  now  bequeath  to  each  of  Uie  above  named 
children  of  my  daughter  Ann  the  sum  of  SOOf.  rtcc^ 
ling  when  they  attain  tiie  ue  of  twattf-ooe  jaat^ 
out  of  my  c^tal  to  be  paid  to  ttwm  IndtvidiaUy 
by  m  ezeenton."  And  thsNqnestlon  4a  the  caas  is 
Whe^  that  «9^dm^^^i@^t^  pn*^ 
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The  codicil,  I  Bhould  tny,  speaks  of  his  harinf; 
**  bequeathed  his  farm."  It  is  in  evidence  that  be  had 
iperioosly  disposed  of  it  deed  of  gift ;  but  the  per- 
•on  who  drew  the  codietL  and  who  was  called  as  a  wit- 
nen,  could  not  say  whether  or  not  Ae  deceased  was  at 
the  time  speakiag  of  the  deed  of  gift  which  he  made 
in  May  1867,  and  which  was  produced  to  the  court. 
Hie  ground  relied  upon  against  the  codidi  was  that 
a  codicil  stood  or  fell  with  the  will.  No  donbt  that 
was  a  geoaal  proporitioD  which  obtained  In  the 
PrerogatiTe  Cowt,  oat  it  wai  subject  to  certain  ex- 
o^ttoBi.  I  took  the  trouble  to  ascertaia  what 
WMer  the  old  law  were  the  exceptions,  but  the 
Rsnlt  of  the  cases  does  not  appenr  to  me  to  be  by 
any  means  aatisfactory.  The  earliest  case  is  the 
case  of  Barrow  t.  Bamtw,  2  Lee,  235.  There  the 
testator  made  a  will  and  a  codicil,  the  whole  effect 
of  the  codicil  bda^  to  gtve  the  residue  of  his  pro- 
perty to  his  wife.  He  afterwards  burned  the  wilt, 
■aying  it  was  useless,  Mr.  Wood  (the  gentleman  who 
drew  the  codicil)  harlag  made  his  will  for  him. 
And  there  the  court  held  that  it  was  clear  the 
oodiml  was  not  destroyed  by  the  burning  of  the 
will,  but  was  a  sabstaotial  Instrument  or  testamen- 
tary schedule.  The  codicil  gave  the  residue,  and 
BO  one  could  say  what  was  the  re^due  nn- 
laas  he  had  read  the  will  which  dlspoaed 
of  the  other  portions  of  the  propi^y,  bat  the 
omi^  nevertheless,  held  that  it  was  not  destroyed 
bj  the  homing  of  the  will,  but  was  entitled 
to  probate  as  a  substantive  testamentary  instru- 
ment. The  next  is  the  case  of  Medla/colt  v.  Aasheion 
(3  Add.  231),  which  was  decided  in  1834.  There 
the  will  was  made  in  Apiil  1820,  and  in  Dec  1820 
the  testatrix  wrote  a  codicil,  giriog  100/.  each  to  the 
two  trasCees  named  in  her  will,  and  diriding  some 
trinkets  among  her  family.  In  Jan.  1824,  she 
looked  over  the  papers  in  her  writing  desk,  several 
of  which  ahe  burnt,  and  a  few  days  afterwards 
wrote  to  her  attorn^  desiring  him  to  destroy  her 
wilL  The  conrt  held  that  it  was  altogether  a  ques- 
tion at  intenUon,  and  that  the  legal  presumption 
that  the  codicil  fell  with  the  will  might  be  rebutunl 
by  showing  that  the  testatrix  intended  the  codicil 
to  operate  notwithstanding  the  revocation  of  the 
will,  and  as  the  turcomstances  were  not  sufficient 
to  eataUisb  souh  an  intention  the  codicil  was  held 
invalid.  Ihe  next  wai  the  oaae  of  7>qar(  r.  Hooper 
(1  Cart.  S89X  wich  was  decided  in  1886.  The  paper 
waa  found  in  the  wiitlog-desk  of  the  decease^  and 
it  commeDced  tiins :  **  This  Is  a  codicil  to  my  last 
will,  and  to  be  taken  as  a  part  thereof."  The  court, 
in  proDOUQciug  for  the  paper,  held  that  in  all  oases 
when  a  codicil  bad  been  considered  void  by  the 
daatmetion  of  the  will  there  were  drcnrostancea 
which  Aowed  that  tiie  codtdl  waa  dependent 
upon  the  wilL  Hiat  pat  the  burden  of  proof  the  other 
way.  In  the  other  cases  it  was  laid  down  that  the 
preenmption  was  tiiat  the  codicil  was  revoked  where 
the  will  was  revoked,  but  in  this  it  was  held  that 
where  the  codicil  was  so  revoked  there  were  drcum- 
Btanoea  which  showed  that  it  was  4epemlcnit  on  the 
wUL  These  are  alt  the  oases  on  the  point  before 
tiw  paaslng  of  the  statute,  and  certi^nly  their  con- 
•tderation  leaves  npun  the  mind  no  very  definite 
idea  of  what  Is  meant  by  "  dependent  on  the  will." 
In  one  sense,  any  codicil  that  makes  any  disposition 
of  property  at  all  must  be  (^msideied  to  be  dqten- 
dent  on  the  will  which  disposes  of  tiie  rest,  for  the 
oodidl  oonveys  only  a  part  of  the  testator's  inten* 
tkm  T^arding  his  ^operty,  and  the  motives  induc- 
ing that  particular  part  of  bis  intention  cannot  with 
any  certainty  be  dissevered  from  the  motives  which 
induced  the  disposition  of  the  rest.  It  is  diflScult, 
it  not  impoisibM,  to  predioate  of  a  particular  be- 

r!«t  in  a  oodloQ  that  the  testator  would  have  made 
If  he  had  disposed  of  hii  other  property  in  any 
different  manner  than  that  axjinwed  by  his  irilL 


[PaoB. 

It  may  be  that  the  independence  of  tho  will  spoken 
of  must  be  something  of  a  more  limited  character. 
And  tiie  meaning  of  the  cases  may  be  that  a  codicil 
is  independent  of  the  will,  unless  it  is  of  such  a 
character  that  the  giving  validity  and  effect  to  it 
without  the  will  to  which  it  was  intended  to  be 
attached  would  produce  some  manifest  absurdity. 
I  am  not  sure  that  even  this  rule  ie  capable  of  being 
easily  applied  to  all  the  cases  that  might  arise,  and 

1  have  serious  doubts  whether  such  a  rule  is  to  be 
gathered  from  tiie  cases  with  sufflcient  distinctness 
to  justify  the  court  in  adnpting  it.  But  all  these 
cases  occurred  before  the  Wills  Act.  Now  the  20th 
section  of  that  Act  is  most  distinct  and  positive  in  its 
terms.  It  says,  "No  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  afore- 
said (marri^),  or  by  another  will  or  codicil  ez- 
ecated  in  manner  hereinbefore  required,  or  by  some 
writing  declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  Is  here- 
inbefore required  to  be  executed,  or  by  the  burn- 
ing, tearing,  or  otherwise  destroying  the  same  by 
the  testator."  And  I  should  have  had  no  hesitation 
in  holding  that  the  intention  of  the  section  was  to 
do  away  with  all  implied  revocations,  and  relieve 
the  subject  from  the  doubt  and  indistinetnesa  in 
which  the  cases  had  involved  it.  But  there  have 
been  two  cases  decided  since  the  Act.  The  first  of 
these  is,  In  As  Goods  of  BaUividL  4  Notes  of  Caa. 
400.  There  the  codicil  was  dated  Sept.  6th  1845, 
and  commenced  thus:  "This  is  a  codicil  to  the  will 
of  one  R.  H.,  and  which  I  desire  to  be  added  to  my 
will,"  and  it  related  stdely  to  a»!ouote  between 
himself  and  his  partner,  oontalning  no  bequest  or 
appointment.  The  testator  died  on  the  7th  Sept 
1845,  and  he  expressly  declared,  shortly  before  the 
making  of  the  codicil,  that  he  had  made  a  will,  and 
that  it  was  then  in  existence.  In  that  case  the 
court  said  that,  supposing  the  will  to  have  been 
destroyed  by  the  deceased,  the  codicil  would,  upon 
the  general  priooipt^  fall  with  It,  but  held  tnat 
there  waa  an  exception  In  favour  of  the  paper,  inas- 
much as  it  seemed  to  have  been  made  for  a  par- 
ticular purpose,  and  admitted  it  to  proof.  Then 
comes  the  case  of  CVc^iIomr  v.  Walloon,  5  Notes  of 
das.  623.  in  wbich  the  will  was  made  in  1840,  and 
the  codicils  in  1843.  In  April  1846  the  testator 
destroyed  the  will,  and  in  ddnig  so  expreasad  anxiety 
about  the  codicils,  obswving  to  his  brother,  "It 
will  not  affect  the  codicils,  will  Itr  In  that  case 
for  the  first  time  the  Wills  Act  was  cited,  and  the 
way  the  learned  judge  referred  to  it  was  as  follows  : 
"  Under  the  old  law  the  effect  of  destroying  a  will 
was,  bv  presomptiiHi,  to  defeat  the  operations  of  the 
oodidii  to  that  will ;  bat  by  the  present  law  there 
must  be  an  intention  to  oMtroy.  Here,  however, 
the  deceased  did  not  mean  to  destroy  the  codicils, 
whieh  remsin  entire,  bat,  on  the  contrary,  he  ex- 
pected at  the  time  and  declared  afterwards  that  the 
parties  interested  in  the  tiodicils  would  have  the 
benefit  of  the  legacies  he  had  given  them,  I  am  of 
opinion  that  the  court  is  bound  to  pronounce  for  the 
validity  of  the  two  codicils  and  I  decree  probate  of 
them  to  the  brother,  who  is  executor  according  to 
the  tenour  in  the  first  codicil."  Since  this  court 
was  established  a  case  occurred  (  Greeavood  v,  Cohen, 

2  Sw.  &  Tr.  S64)  which  was  heard  in  1860,  and  in 
that  case  Sir  CreaswellCressweUaaidt  "Ithinkithas 
hem  estabUshed  by  the  cases  cited  at  the  bar,  that 
prerlous  to  the  passing  of  the  1  Vict.  o.  36,  a  <jodicil 
was  primi  facie  depeudent  on  the  will,  and  that  the 
destruction  of  the  latter  was  an  implied  revocation 
of  the  former;  and,  moreover,  t^at  Sir  H.  J.  Fust 
was  of  opinion  that  no  alteration  ctf  this  principle 
was  made  by  the  passing  of  the  statute.  TIh  ques- 
tion that  is  entirely  one  of  tlun  ^tentioa  of 
the  deceased.  Whm  CigWlBd  wol^jtiUUdF^lKn 
been  In  existence,  and  tiie  will  Is  afteWards 
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In  the  Goods  of  A.  Hicks.   Id  the  Goods  of  D.  Jbhuhs. 
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reroked,  It  most  be  shown,  by  the  [mrty  applying 
for  prolMte  of  the  codicil  alone,  that  it  was  intended 
by  the  deceased  that  it  should  operate  separately 
from  the  will,  otherwise  it  will  be  presumed  that, 
as  the  will  is  destroyed,  the  codicil  is  also  re- 
voked." Now,  io  reviewing  these  decisions,  I  can- 
not perceire  tbrt  the  effect  of  the  statnte  has  been 
folly  considered  by  the  court  Sir  Creuwell  Cress- 
well  seems  to  have  thought  that  it  had  been 
decided  that  the  statute  made  no  difference,  and 
passed  it  by  as  having  been  so ;  and  Sir  Herbert 
Jenner  Fust  dismissed  the  point  without  any  reason- 
ing whatever,  merely  afllrming  that  the  statute  bad 
made  It  neceisary  (hat  tbue  shoidd  he  an  afflnna 
tive  intention  to  revoke.  But  the  statute  says 
nothing  of  the  kind,  and  unless  it  makes  an  actual 
revocation  necessary,  it  does  not  interfere  with  the 
existing  law  at  all.  In  this  unsatisfactory  state  of 
the  decisions,  I  think  I  shall  do  best  in  snch  a  case 
as  the  present  by  adhering  to  the  statute,  and  by 
holding  that  ai  this  codicil  has  nevw  been  revoked 
in  any  (rf  tbe  modes  indicated  by  the  statnte  as 
the  omy  modes  by  which  a  codicil  Is  to  be  revoked, 
it  remaina  of  full  force  aod  effec^and  is  entitled  to 
proof. 

Attomfly  for  plaintiff,  Adam  Am. 

Attorneys  for  defendant,  Smith,  Fawdon,  and 
Low. 


Jttm  1  and  22. 

In  the  Goods  of  A.  Hickb. 

Will — Heoocatio*  £y  nwmorandHm — Adminiairatum — 
Practice, 

A  ttrtaior  eaneeSed  hia  will  by  obKterating  hit  ngnature 
and  appesdad  to  it  a  mtmorandum  to  this  effect: 
"  7%u  mj/  but  wiil  u  cancelled,  and  a>  yet  I  have  no 
other." 


Tht  court 


I  court  aranUd 
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administration  with  the  memorandum 


Algernon  Hioks  died  April  26,  1869,  leaving  a 
will  duly  executed  on  Aug.  4,  1864.  Subsequent  to 
the  execution  he  had  struck  his  pen  through  his 
rtgaature,  aod  through  several  of  ttie  beonests,  and 
he  had  an>mded  to  the  will  tiie  foUowug  memo- 
randum, whidi  was  duly  attested : 

April  1^  1888. 

Hsu.  TUs  mj  Uat  will  ia  bmhy  oaaoelled,  sad  u  yat  I 
hsve  BO  otlier.  A.  Hicks. 

CWUnesssB)    Ava  Cuibb,  Cook. 

KuT  Coua,  Honsamsld. 

Dr.  Triuram  moved  on  behalf  of  the  widow  of  the 
deceased  for  a  grant  of  administration  with  the 
memorandum  annexed.   He  cited 
Brenehiev  v.  SMU.  8  Boberts.  182 ; 
JnVuQitoiM  ofBiMord,  L.  Bep.  1  Fteb.  A M. 
U8. 

Lord  Pbnzahob. — Ton  are  entitled  to  the  grant 
of  administration  because  the  will  is  oleariy  re- 
voked, but  I  doubt  whether  the  grant  ought  to  in- 
clude the  manoraodum. 

Cur.  adv.  tmb. 

Jme  22.— Lord  Pbrzahcb. — The  question  in  this 
case  was  whether  a  paper  signed  by  the  deceased, 
and  which  in  terms  revoked  a  will  under  which  it 
was  written,  was  or  was  not  properly  executed.  The 
ooort,  Txpaa  the  wholes  came  to  the  conclusion  tliat 
it  was,  and  was  prepared  accordingly  to  let  the 
administration  go.  But  then  the  question  srose 
wlMthsr  tbe  administratioa  should  go  with  this 
ttfw  annexed  as  being  ot  a  testamentuy  character, 
or  whethar  It  should  go  without  tbepaper  annexed  ? 
Vow.  the  section  ut  Ob  statute  (1  tlct  c.  86,  a.  90) 
vhleh  deals  vith  tiw  rarooallon  of  wills,  says  that 


"  no  will  or  codicil  ot  aqy  part  thereof  shall  be 
revoked  otherwise  than  as  aforesaid,  or  by  another 
will  or  codidl  executed  in  manner  herdnbefore  re- 
quired, or  by  some  writing  declaring  an  intention  to 
revoke  tbe  same,"  Ac  The  language  of  the 
statute,  therefore,  implies  that  a  wUl  may  be  re- 
voked either  by  a  subsequent  will,  or  by  a  oo^U 
executed  as  a  will,  or  by  something  which  is  neither 
a  will  nor  s  codidl,  namely,  "some  writing  declar- 
ing UD  intention  to  revoke  "  tbe  will.  I  had  serioaa 
doubts  whether  this  paper  ought  not  to  be  looked 
upon  merely  as  "  some  writing,"  and  ooaseqneotly, 
neither  a  will  aot  a  codicil,  so  as  property  to  be 
made  ^e  subject  for  probiUe  ot  administration  with 
the  will  annexed.  A  case  was,  however,  ^ted 
(  Brench^  v.  Still,  2  Roberta  162)  in  which  a  Mwr  not 
quite  similar  to  this,inasmu<di  as  tbe  writer  b^an  by 
calling  it  a  codicil,  bui  which  in  substance  was  the 
same  as  this,  because  it  did  nothing  and  effected 
nothing  except  the  revocation  of  a  previous  will, 
that  case  was  cited,  and  there  the  lesmed  jilAl* 
thought  that  probate  ought  to  go  of  the  yup&r.  In 
deference  to  that  authwity,  I  Mnk  that  u  thin  eaae 
also  the  proper  coarse  will  be  to  allow  the  grmnt  to 
go  with  the  paper  annexed. 

Dr.  7VMfr(nii.--Will  the  grant  include  the  reroked 
will? 

Lord  PmrzAKon.— No ;  iu  Brendd^  v.  ^Scili;  the 
previous  pivera  that  ware  revoked  wen  not  an- 
neied. 

Attorney:  iVsrattb 


Tuead^y  Jnlg  6. 
It  THB  GOODI  OF  D.  JunuxB. 


-Minor — Ovartiiam  ad  Hum 
fncnos. 


iswforjp  SKif- 


Where  the  mother  had  been  appoinud  bjf  mff  _ 
of  her  child,  a  JUMor,  lA<  court  refimd  to  a^taimt  (4s 
patemai  aitefe  gyrnman  ad  Htm  Jiir  ike  jmpom  of 
diluting  lie  mU  witii  the  wmtherhad  btm  ciM. 

David  Jenkins  died  Nov.  28,  1867,  and  by  his  will 
dated  Nov.  26,  he  appointed  his  wife  sole  executrix 
of  his  will,  and  gnurdiau  of  his  only  child,  a  misOT 
aged  eight  years. 

The  will  was  proved  on  Dec  14,  1867,  and 

Btnford  now  moved  the  court  to  ^ipc^nt  John 
Jenkins,  tbe  pateroal  uncle  of  the  minor,  his  gaar^ 
dian  ad  litem  for  the  pnrpoee  of  calling  in  probata 
of  the  will,  and  testing  its  vaUdi^.  He  relied  oa 
Sidney  Smith's  ChaaoeEy  FnoUiiM^  TOl  edit.,  vol. 
1,  pp.  271, 278. 

Lord  Fkhzako. — Will  he  give  security  for  ooatsf 

JB^/bnl— He  will  be  liable  for  them. 

Lord  PxKZANCB. — This  may  be  merely  a  vexm- 
tious  suit.  I  don't  think  I  ought  to  snuit  the  vf- 
plication  bdind  the  mother'a  bade  Ton  moat  flnt 
cite  her  to  show  canse  why  the  uncle  should  not  be 
at^>ointed  guardian. 

Proctor,  W.  G,  Jenmiige, 
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8DBBET  SUMMER  ASSIZES^CsonKur. 
Thursde^,  Aug.  12. 
(Before  Ksllt,  C.  B.) 
Walku  v.  Thb  South  Easihui  Rulwat 

COMPAXT.  (a) 

Smith  v.  Thb  Saicb. 

Cioiifi^  ^  rmlmaji  eamponu*  for  nuaomAiet  ^  their 
servants  t^n  tktir  prtmiau. 

A  rmhoay  oomptpiif,  wAom  mks  tttttkoriM  their  officers 
(0  take  into  caalotb/  permms  eommitting  oMtmitti,  or 
tattagpartin.qffrm/ti'pontheirpremiseaf  areUable/or 
arruU  by  dteir  officers,  vponthew premises  made  with- 
tmt  nasmabie  cause.  And  if  the  eompanif's  soiieitors 
ajkrwank  conduct  a  proaeattiony  maiidotulf  and 
fabebf  iiutitMttd  their  officere,  against  the  parties 
arreted,  wttAoHf  (so  far  as  t^^pearsy,  reasonable 
agnry  into  the  fads  ;  the  COtimantf  art  alto  liable  for 
the  wuSdons  proeeattion,  ana  flU  dtponUons  before 
lAs  magistrate  upon  which  he  commits  thepriaoners  for 
tn^  eifford  the.  oon^tang  exease. 

These  were  actions  for  aasaalt,  false  Imprison- 
iDent,  and  malicioas  prosecution,  the  actions  baring 
arisen  oat  of  the  same  transaction,  and  being  tried, 
hy  oanmt,  together.  To  the  counts  for  asaanlt  and 
nlse  imprisoDmeDt,  the  companr  pleaded  a  justifl- 
caUoD  on  the  ground  of  assaults  alleged  to  bare 
been  coDmitted  by  the  plaintiffs  upon  tfieir  officers. 
To  ttie  other  counts  for  malicioiis  prosecution,  the 
oompanj  pleaded  not  gailty. 

Jf .  Chamben  and  Baier  Greens,  for  the  pUintifft. 

BaBasHnt,  Setjt,  Joyce,  and  E.  Oarlee,  for  the 
fliwiipaiiyi 

On  the  80th  Jane  1867,  the  plaintiff  Walker  vent 
}fj  the  company's  line  from  London  to  Graresend 
and  back.  He  went  as  second  class  passenger,  and 
at  Oravesend,  on  his  return  journey,  third  class  pas- 
leogers  were  put  into  the  carriage  with  him,  upon 
wh^  he  remonstrated,  and  an  altercation  ensued 
betveeB  him  and  the  company's  officers.  When  be 
readied  the  IiondoD  Btati<Hi,  an  altercation  took 
place  between  the  company's  serrants  and  another 
passenger,  In  which  plaintiff  took  part. 

Upon  this  the  inspector  turned  upon  him,  and 
accused  him  of  having  caused  a  disturbance  at 
Grareseod,  and  one  of  the  company's  serrants 
nni(Jily  poahed  him  beyond  the  barrier,  and  thai 
tlirut  nun  outside  the  yud,  and  kicked  him  as  he 
went  oat.  Another  altercation  then  arose  between 
the  company's  officers  and  the  other  plaintiff  Smith, 
who  also  was  treated  with  great  riolence,  and  in 
end,  as  be  resisted,  he  was  given  into  custody  ;  and 
dK  plaintiff  being  observed  not  far  off,  he  also  was 
^ven  into  custody,  and  both  parties,  lathongh  they 
olered  to  gire  uieir  addresses,  were  taken  to  the 
staUon  house  and  locked  np.  Upon  their  being 
bnmght  before  the  magistrate,  be  remanded  them, 
more  than  once,  for  further  inquiry,  and  in  the 
result  be  committed  them  both  for  trial,  on  the 
charge  of  violently  assaulting  the  company's  officers. 
At  toe  trial,  at  the  Surrey  Sesrions,  the  jury  stopped 
the  case,  and  they  were  $oth  acquitted.  They  then 
bron^t  these  actions. 

It  was  now  admitted  on  the  part  of  the  company 
that  all  the  acts  complained  of  were  committed  by 
their  officers  upon  their  premises.  It  was  likewise 
edmitted  that  the  company's  officers  were  autho- 
rised by  the  rules  to  take  into  custody  persons  com- 
mitting assaults  or  taking  part  in  affrays;  but  they 
were  alio  directed  to  esadie  the  aothc^y  with 
Mrs  and  cantiun,  and  not  in  cases  of  persona  whose 

(aj  Eapostad  1^  W.  F.  ftaLASOs,  £04.,  Barriat«r-at'Law. 
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addresses  were  known.  It  was  also  admitted  that 
the  conduct  of  the  company's  men  had  been  wholly 
unwarrantable,  and  not  only  so,  bat  outrageous. 
And  although  it  appeared  that  they  had  been  struck 
in  the  affray,  this  was  after  the  acts  of  outrageous 
violence  on  thdr  part.  Finally,  it  was  admitted 
that  the  company's  solicitors  bad  conducted  the 
prosecutions,  and,  so  far  as  appeared,  tiiey  had  done 
so  without  any  examination  of  the  case.  The  depo- 
sitions taken  before  the  magistrate,  being  put  in  by 
the  plaintiffs,  were  relied  upon  by  the  company  as 
proof  of  reasonable  cause,  but  they  were  taken  after 
the  case  had  been  taken  up  by  the  company's  soli- 
citors ;  and  moreover,  the  company's  officers,  who 
had  committed  the  acts  of  violence  and  made  the 
depositions,  were  not  now  called  as  witnesses  to 
sustain  tbe  case  they  had  then  set  up. 

Walker's  case  had  been  tried  before  Martin,  B,, 
who  thought  the  company  only  liable  for  the  original 
arrest,  and  not  for  the  subsequent  acts ;  and  the 
juiy  having  given  a  verdict  for  I70J1,  a  new  trial 
had  been  granted ;  the  Terdicfc  being  on  that  view 
deemed  excessive. 

Bcdkattitie,  Serjt.,  for  tbe  company,  submitted  that 
the  company  were  not  liable  even  for  tbe  arrest  or 
assault,  Btili  less  for  the  subseqaent  violenoa,  as  it 
was  unauthOTiied,  and  in  violation  of  the  rules  1 
Irinwus     2%e  Qen&ral  Omnibus  Ommkhiu,  89 

l:j.84,bx. 

KbUiT,  C.B.,  however,  thought  oliienrise;  Iba 
arrest  and  assault  having  buon  oonunitted  by  the 
company's  servants  upon  thnr  premises,  and  while 
engaged  in  the  performance  of  thdr  duties  as  the 
company's  servant!. 

BaUantine,  Sojt.  then  snbudtted  that  the  company 
were  not  liable  for  the  acts  of  wilful  tort  committed 
by  thdr  servants ;  at  all  erents,  not  for  mslidoui 
acts. 

Kbllt,  C.  B.,  however,  observed  diat  thon^  tiiis 
might  have  been  a  question  a  quarter  of  a  century 
ago,  it  could  hardly  be  so  now,  as  it  had  been  held 
that  a  company  or  corporate  body  could  be  liable 
for  libel :  (Whitjield  v.  The  South-Easiern  Railway 
Company,  E.  B.  &  E.  115;  Wdton  T.  Woodcock,  37 
L.  J.,  Ex.) 

BaUantiw,  SerjL  urged  that  upon  tbe  depositions 
there  appeared  reasonable  cause  for  the  prosecu- 
tion ;  or,  at  all  events,  that  they  afforded  an  excuse 
to  tbe  company  for  punuing  the  prosecution,  but 

Kbllt,  C.  B.  observed  that  the  depositions  were 
taken  after  the  company's  solicitors  had  taken  up 
tbe  prosecution,  presumably  with  the  company's 
authority,  and  without,  as  it  appeared,  any  inquiry. 
Moreover,  he  was  of  opinion  that  there  was  no 
reasonable  cause. 

At  the  close  of  tbe  case, 

Kbllt,  C.  B.  said  ! — The  case  divided  itself  into 
three  stages  or  portions  t  the  original  assault  upon 
the  plainUffs ;  the  giving  them  into  custody  on  the 
charge  of  assault ;  and  the  subsequent  prosecution. 
Although,  however,  these  were  distinct  portions  (tf 
tbe  transaction,  he  considered  that  tbe  company 
were  liable  for  the  whole ;  nor  did  he  see  any  dis- 
tinction between  the  previous  acts  of  the  officers  and 
the  subsequent  prosecution,  because  tbe  company 
had  adopted  it.  With  regard  to  the  origin^  as- 
sault, it  was  the  duty  of  a  company  to  provide 
tbemsdves  with  proper  officers  and  servants ;  and 
as  they  were  entrusted  with  power  to  appoint  police 
constables  for  tbe  preserva^on  of  order  throughout 
their  premises  (  Alahoney  v.  Be*ley,  4  F.  4  F.  644), 
they  were  bound  to  tsjte  care  that  theea  officers 
cuuiluuled  themselves  with  pruprieiy/'aiid^didjiLt 
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commit  vaotoa  acta  id  Tiolenoe  upon  their  pu- 
taogen  upon  their  premiieB.  For  what  had  been 
done  io  Uiis  caie  either  at  to  the  aasult  or  the 
arreati  it  vaa  admitted  that  there  was  no  jiuUflca- 
tioD.  As  to  the  proeecutioo,  Ue  waa  of  opinioD  that 
there  waa  no  reasoaahle  cause  foi  it,  as  the  case  for 
the  company's  serraots  (which  they  were  not  here  to 
support)  was  shown  to  be  false.  That  beiog  so, 
the  case  waa  made  oat,  and  on  tliat  count,  as  he 
had  already  said,  be  considered  the  company  liable 
on  this  as  on  the  other  conota.  It  was  admitted 
that  their  aolicitors  had  conducted  the  prosecution, 
and,  as  far  aa  appeared,  without  any  inquiry  into 
the  facta.  The  depositions  were  after  the  prosecu- 
tion had  been  taken  up,  and  afforded  no  excuse  to 
the  uumpaoy.  The  case,  therefure,  became  one  of 
damages. 

Vtniui/or  each  plaaMtiff  Jbr  subttmtial  damaga ; 
the  jatj  giving  5QL  i»  each  case  for  neh  aead 
^  ceii^laiiU,aiidtkt  eo^  amlvgttiuea  itieiartd 
in  (As  defence. 

Kbllt,  C.  B.  gave  leave  to  more,  as  his  opinion 
had  been  contrary  to  that  of  Martin,  B.  on  the 
fcnner  triaL 

KENT  SUMMER  ASSIZES.— Maimtohs. 

(Before  Kbllt,  C.B.) 

Bambubt  ti.  Duckworth,  (a) 

isioTtder — Privileged  commmi€(Uim. 

An   obtervaiion       a  proaemtor  concerning  o  person 
at  bait  dlat  As  bdimtd  Ae  wat  mixed  vp  in  the 

Beld,  privikged,  if  spoken  honest^. 

Slander.  The  words  laid  (with  reference  to  a 
CranduleDt  bankrnptQy)  were  that  tlie  defendant  be* 
liefed  the  plaintiff  was  mixed  up  in  the  fraud. 

Plea,  the  general  issue. 

M.  Chamhert  and  /oyce  twt  the  pbuntiff. 

Avry,  SerjL  and  O.  Taller  for  the  defiant. 

The  defendant  had  been  assignee  of  a  bankrupt, 
against  whom  a  prosecution  had  been  directed  by  the 
Court  of  Bankruptcy  for  fraudulently  making  away 
with  part  of  his  property,  and  the  plaintiff  had 
offered  himself  as  bau.  liierenpon  the  defendant 
(as  the  plaintiff's  evidence  went)  said  of  the  ^aintiff 
that  he  waa  a  party  to  the  fraud.  This,  however, 
he  denied,  and  the  words  he  admitted  were  that  ho 
beliered,  from  what  he  had  heard,  tAat  the  plaintiff 
was  mixed  up  in  the  fraud.  The  words  were  spoken 
to  a  partT  to  whom  such  a  statement  as  that  might 
reasonably  be  made. 

Kbllt,  C.B.  to  the  jary.-The  question  is  whether 
the  words  spoken  were  those  alleged  by  the  pisintiff, 
or  admitted  by  the  defendant;  and,  in  the  latter 
case,  whether  Uiey  were  spoken  in  the  honest  belief 
that  they  were  true,  or  maliciously,  and  knowinp 
that  they  were  untrue,  and  with  the  intention  of 
injuring  the  plaintiff. 

The  jury  found  that  the  words  apoken  were  thoso 
admitted  by  the  defendant ;  that  ii,  that  he  believed 
the  plaintiff  to  be  mixed  np  in  the  fraud,  and  that 
be  spoke  the  words  honestly  belieTlug  them  to  be 

true. 

Kellt,  C.  B.  directed  a  vetdiot  for  the  defendant, 
(a)  Bcported     W.  F.  FiJii.kflo>,  Esq.,  Barrister-at-t«w. 
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GlBSOIf  AMD  AROTHBB  V.  UlLLStBOM  AIlD  OISUS. 

C&arter-parttf — "  Ae  near  thereunto  at  afte  wtof 
gel " — Capacity  of  harhoar — Offer  to  Sghttn  si^— 
Obligation  on  thip — Deauarage — duiem. 

The  ah^  F.  was  chartered  to  carry  a  /iiS  cargo  Jrm 
Alexandria  to  a  eafe  port  in  lAe  Uaitid  Kiagdout,  or 
on  tJu  continent  between  Havre  and  Hawdmgk,  "■  or 
aa  near  therennto  ae  the  mag  tafA  ftt,  and  Jaf  ajkat 
at  ail  time*  of  tide,  and  driver  tie  eamt,  and  »  end 
the  voyage,"  dftg  rvnmng  <%s  Io  be  aUowid  for 
hading  and  mnalarging,  and  ten  dcuft  on  demnrragt  ij 
reguired,  at  61,  per  diof.  The  ehip  received  orders  to 
proceed  to  Gkugom,  and  sAe  arrived  at  the  Tail  ^ 
the  Bank  of  Greenock  on  the  26M  l>«e.  1868.  Hiert 
mu  not,  at  aU  atatee  of  the  tide,  water  enoegk  n 
Glaagom  karbonr  to  let  the  ahip  lie  afloat,  au  the 
purtuer  required  the  ebneigneea  to  take  dtHaerji  tt 
Greenedc.  Th^  r^fiaed,  bnt  lightened  the  sAu,  ani 
required  the  purmur  to  proceed  to  Glaegmo.  flue  As 
didwder prottet  on  £Ae  31st  Jan.  1864  : 

that  lAe  defendera  were  Hable  for  the  denmrragt 
rten&ing  front  the  delmi,  inaamuch  aa  the  pnrauer  vat 
not  bound  to  l^hten  hie        m  order  to  proceed  Is 

Gla^ow. 

Bg  the  eusUm  of  the  port  ahipa  mere  used  to  Ughltn  at 
(Ae  Tad  of  Ote  Bank  and  then  diacharge,  but  the  par- 
auer  waa  a  foragner  conanandiiw  a  foreign  veieii,  tmd 
the  reference  to  the  custom  <f  the  port  tn  the  dmir- 
party  waa  deleted  before  aigaature  .* 

Held,  that  the  pursuer  waa  not  affected  bg  antk  autm. 

Schiliizi  V.  Derry  and  Parker  v.  Winlow  dliMwsMf 
and  dietinguiahM. 

This  waa  a  claim  by  shipowners  against  ths 
indorsees  of  a  bill  of  lading  for  12s.  Od,  for 
demurrage  conscqneot  on  the  failure  of  the  latter, 
the  defenders,  to  take  deliTery  of  the  cargo  accord- 
ing to  the  terms  of  the  bill  of  lading  and  charter- 
party. 

The  Sheriff -eabstitule  before  whom  the  cause  was 
first  heard  found  the  following  to  be  the  facts :  That 
by  charter-party,  dated  ISth  Aug.  1863,  entered 
iuto  at  Alexandria  between  the  principal  puraier, 
as  master  of  the  ship  Freg,  and  Metara.  NaegeU, 
Koller,  and  company,  as  charterers  thereof,  the  said 
vessel  was  chartered  to -carry  a  full  and  complete 
cargo  of  beans  and  wheat,  on  a  voyage  from  Alex- 
andria to  a  safe  port  in  the  United  Kingdom,  or  on 
the  continent,  between  Havre  and  Hamburg,  calling 
at  Queenstown  or  Falmouth,  at  the  master's  option, 
fur  orders,  which  it  was  agreed  should  be  given  by 
return  of  post  from  Lcmdon,  in  reply  to  the  maiter* 
letters  to  the  charterers*  agent,  otherwise  the  lay- 
days to  count,  "or  as  near  therenoto  aa  she  may 
safely  get,  and  lay  afloat  at  all  times  of  tide,  and 
deliver  the  same,  and  so  end  the  voyage."  Thnt  in 
the  printed  form  of  the  said  charter-party  the  words 
"  according  to  the  custom  of  the  port,"  after  the 
words  "  deliver  the  same "  above  quoted  were 
deleted  before  signature.  That  by  the  said  charter- 
party  it  was  further  stipulated,  that  payment  of  the 
freight  should  be  due  and  made  on  true  and  right 
delivery  of  the  cargo,  and  that  fifty  mnniag  days, 
Sundays  excepted,  should  be  allowed  the  charteren 
for  loading  the  ship  at  the  said  port  of  Alexandria, 
and  discharging  at  the  port  of  dischai^  and 
ten  days  on  demurrage,  if  required,  at  six 
pounds  per  day.  Thnt  the  defenders  were 
consignees  of  uw  said  cargo,  and .  endorsees 
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or  bolden  of  the  bill  of  ladiog  therefor ;  that  the 
uld  ship  left  Alexaodria  on  the  27th  Aug.  1863, 
twelre  laj-dAyi  having  been  consumed  ia  lading, 
and  that  ibe  arrived  in  Falmoulh  on  the  13th  Nov. 
thaeafter;  and  that  the  principal  pursuer,  having 
on  the  same  day  intimated  hia  said  arrival  by  letter 
to  the  duuterera*  agent  in  London,  received  ordera 
horn  the  sud  agent  on  the  10th  of  the  following 
December  to  proceed  to  Glasgow,  which  lie  did 
Kcordinglj ;  that  the  ship  arrived  at  the  Tail  of  the 
Baok  off  Grc-euock  on  the  25th  da;  of  the  said 
iDoaih,  and  that  the  defenders  requiri^d  him  to  pro- 
ceed with  the  cargo  to  Olaagow  for  dischai^e ;  bat 
that  be  refused  to  do  ao,  except  on  payment  of  a 
■am  above  frdght,  which  sum  the  defenders 
declined  to  allow,  and  that  the  reason  of  the  pur- 
iner's  said  refusal  was  that  there  was  not  Huffiuitnt 
vster  in  the  harbour  of  Glasgow  to  allow  the  said 
ship  to  lie  afloat  there  with  her  cargo  at  all  times  of 
tide ;  that  the  parBoer  required  the  defendfrs  to 
take  delivery  of  the  said  cargo  at  the  Tail  of  the 
Bank,  bat  that  the  defenden>  refused  to  do  so  j 
that  shortly  after  the  arrival  of  the  vessel  at  thu 
Tail  of  the  Bank,  the  defenders  bad  the  cargo  of 
the  said  vessci  lightened  by  removal  at  that  place  of 
1000  bolls  of  gnun,  and  thereupon  required  the 
pttrrier  to  take  the  nid  veaad  to  Olaagow.  reserv- 
iug  at)  questiona  between  the  parties.  Tliat  the 
dno^t  of  the  said  vessel  with  her  cargo  at  the 
Ttil  of  the  Bank  was  17  feet  9  inches  in  salt 
water,  which  is  eqaivalent  to  18  feet  1  inch  iu 
fresh  water,  and  that  the  (ireatest  depth  of  the  har- 
bour of  Glasgow  at  low  water  was  then  from 
IR  fv«t  to  1^  feet.  Therefore  tiiat  the  pursiier 
wu  justified  in  refnsiag  to  take  tlie  s«d  vessel  to 
Gia^cuw  harbour  with  her  full  cargo.  That  by  the 
cutom  of  the  port  of  Glasgow  vessels  drawing 
iMfBthan  Hbout  sixteen  ft-et  water  arriving  at  the 
Tsil  of  the  Bank  with  cargoes  similar  to  that  of  the 
^r^an*  in  use  to  be  lightened  by  the  discharge 
Am  of  a  suiScieat  portion  of  their  cargoes  to 
enable  them  to  lie  in  Glasgow  harbour  at  low 
witer  without  grouDdini^  and  are  in  use  after 
inch  iigbtenings  to  proceed  to  Glasgow  bar- 
boar  for  disi^ai^ng  the  remainder  of  their 
cargoes;  but  that  the  said  vessel  belongs  to 
rmland,  and  that  the  pursuer  is  a  native 
of  Finland,  and  that  It  is  not  proved  either 
that  he  was  aware  of  the  sud  custom  of  the  sud 
port,  or  that  a  similar  custom  prefails  generally  in 
other  river  ports.  Therefore,  and  in  respect  that 
tbe  parties  agreed  to  delete  from  the  charter-party 
the  words  "according  to  the  custom  of  the  port," 
ai  herrinbefore  stated,  that  the  pursuer  was  not 
botuid,  on  account  of  the  said  custom,  to  lighten  the 
Mid  vessel  as  before  stated  at  the  Tail  of  Uie  Bank, 
and  to  bring  her  up  to  Glasgow  for  discharge  ot  the 
rest  of  the  cargo ;  that  vessels  are  someUmea  but 
ruely  disch^ed  at  the  Tail  of  the  Bank,  and  that 
It  was  not  impracticable  to  have  discharged  thu 
cargo  of  the  said  vessel  there;  that  it  was  not 
pn>Ted  that  tbe  defenders  required  the  pursuer  to 
{"oceed  to  any  other  place  witiUo  the  terms  of  the 
charter-party  vheze  tiw  vessel  could  l«y  afloat  at  alt 
^tes  Of  the  Ude  and  there  diacharge  Ox  cargo ; 
last,  in  these  circum  stances,  the  delay  caused 
la  the  ducharge  of  the  said^  vessel  beyond  the 
laj-daya  stipulated  in  the  cliarter  party  was 
oecadnied  by  the  fault  of  the  defenders,  in 
Teqniting  the  pursuer  to  lighten  the  said  vessel  at 
we  Tail  of  the  Bank,  and  proceed  to  Glasgow  for 
completing  the  discharge,  as  hereinbefore  set  forth, 
Md  that  they  are  therefore  liable  to  the  pursuer  for 
uannrrage  in  respect  of  the  said  delay.  That  the 
bmeof  demurrage  was  at  least  fifteen  days,  and  that 
TO  defenders  are  liable  therefore  in  the  sum  of  90i, 
beiDg  ai  the  rate  ot  6/.  per  day— being  the  rate  stipu- 
Med  m  the  said  charter-party:  That  tba  othar 


charges  specified  in  the  schedule  to  the  summons* 
amounting  to  39^  12s.  Gd^  were  incurred  and  paid 
by  the  pursuer  on  account  of  the  said  ship,  in  taking 
her  from  the  Tail  of  the  Bank  to  Glasgow,  and  that 
in  the  circumstances  above  stated,  tiie  defenders 
are  liable  therefor  In  respect  that  the  pursuer 
took  the  said  vessel  to  Glasgow  at  the  daenders 
request,  not  having  been  bound  to  do  so.  And 
to  this  finding  he  appended  the  following  note : 
— The  question  In  this  case  is — whether,  on  the 
one  band,  the  defendants  were  justified  in  re- 
quiring the  pursuers  either  to  proceed  to  Glasgow 
harbour  with  the  Frw  with  on  full  cargo,  or  to 
lighten  her  at  the  Tm  of  the  Bank,  so  that  she 
coutd  fioat  in  Glasgow  harbour  at  all  states  of  the 
tide,  and  tben  to  pro:xed  to  Glasgow  to  complete  the 
discharge  ?  or  whether  the  pursuer,  on  the  other 
hand,  was  justified  in  refusing  to  take  either  of 
these  courses?  It  is  proved  by  the  evidence  of  tbe 
harbour-master,  that  the  greatest  depth  at  low 
water  iu  Glasgow  harbour  at  the  time  was  16  to 
le^ft.,  and  that  even  this  depth  was  limited  to  a 
smalt  portion  of  the  harbour.  It  is  also  proved 
that  the  Fr^  drew  17ft.  9in.  in  salt  water,  which  ia 
equal  to  4in.  more,  or  1 8ft.  tin.  In  fresh.  Conse- 
quently she  could  not  therefore  lie  afloat  in  Glasgow 
harbour  in  all  states  of  the  tide.  Tlie  pursuer  depones 
that  on  a  former  voyage  the  vessel  ponded  at  low 
water  in  Glasgow  harbour,  and  suffered  some 
damage  in  consequence,  which  may  account  f<» 
his  determined  refusal  to  go  there  again  with  a  full 
cargo.  It  is  farther  proved  that  the  /Vey  could  not 
have  gone  to  Glasgow  harbour  with  full  tide,  Hod 
have  been,  before  low  water,  lightened  of  a  safflcient 
part  of  h^  cargo  to  be  able  to  float  in  tbe  harbour 
at  low  water.  It  is  thus  clear,  and  the  defenders 
did  not  seriously  dispute,  that  under  the  charter- 
party,  as  narrated  in  the  interlocutor,  the  pursuer 
was  not  bound  to  take  the  Freff  to  Glasgow  with  her 
full  cargo.  The  next  question  is,  wliether  he  was 
bound  to  lighten  her  at  the  Tail  at  the  Bank  where 
she  lay,  and  then  proceed  with  her  to  Glasgow 
harbour  ?  If  the  solution  of  this  question  depended 
on  the  custom  of  the  port,  tbe  defenders  would 
succeed ;  for  it  is  proved  by  the  witnesses,  Clark, 
Taylor,  Bald,  Perossi,  Kicchie  (harbour  master), 
Robertson,  and  Jackson,  that  vessels  are  in  use  thus 
flrst  to  lighten  and  then  discha^a  But  there  is 
no  proof  that  the  custom  was  known  to  the  pur- 
suer, who,  ns  a  foreigner,  and  commanding  a 
foreign  vessel,  may  welt  be  presumed  to  have 
been  ignorant  of  it.  Neither  in  it  proved  ttiat 
a  similar  custom  prevails  in  regard  to  river  porta 
generally,  although  it  appears  to  exist  in  some. 
In  this  state  of  the  evidence,  the  Sheriff-substi- 
tute is  satisfled  that  the  pursuers  were  not  bound 
by  the  custom  of  the  port  of  Glasgow,  and 
that  the  question  must  he  decided  without  re- 
gard to  that  custom:  {Steeetim/  v.  Pearge,  7  Jur. 
(English)  N.  S.  800;  and  KircAener  r.  Veaua, 
12  Moore's  Priv.  Co.  Cas.  S62,  compared  with 
Brereion  v.  Chapman^  1831,  7  Btng.  559,  noticed 
afterwards.)  The  fact  that  ttie  clause'in  tbe  charter- 
party  regarding  the  custom  of  the  por^  was  deleted 
before  signature,  greatly  strengAens  this  view; 
showing,  as  it  does,  that  the  pursuer  purposely  ex- 
cluded the  consideration  of  such  local  and  partial 
customs  as  affecting  the  contract:  (Maclachlan  on 
Mercliant  Shipping,  p.  333-4.)  The  question  thua 
comestobe— wiiether,  Independentlyofthecastom  re- 
ferred to,  the  pursuer  was  bound  to  lighten  bis  vessel 
at  the  Tail  of  the  Bank,  and  proceed  with  the  rest 
uf  his  cargo  to  Glasgow,  to  complete  the  discharge? 
There  is  no  direct  precedent  on  this  question,  and 
the  authorities  quoted  at  the  bar  do  not  throw  much 
light  on  it.  The  case  of  WhitukU  v.  Harrison, 
2  H.  &  G.,  137,  cited  by  the  pursuer,  arose  oo  a 
policy  of  iiuunoce  oo  a  vessel  to  befi^schAZuinK 
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port,  and  until  the  had  moored  ftt  anchor  tiraity- 
four  boun  io  safety.  The  reuel  was  chartered  to 
Wallasay  Fool,  in  the  Mersey,  "  or  as  near  thereto 
aa  she  could  safely  get,  and  there  discharge  her 
cargo."  She  came  a&eaat  of  the  pool,  bat  ooald 
not  enter  on  aeoojut  Ot  bat  draught  of  water.  The 
discharge  of  the  cargo  dierefore  begui  ontsid& 
and  the  crew  were  there  dlichaified,  as  if  the  ressel 
had  arrived  at  her  destination.  It  appeared  that 
the  master  intended  only  to  lighten  the  ressel ;  but 
the  discharginfr  went  on,  and  if  no  accident  had 
occurred,  and  there  had  not  been  sufficient  water 
tar  the  vessel  In  Un  po<d,  her  wlude  cargo  would 
bare  beeu  diacharged  outside.  After  she  had  been 
moored  for  twenty-four  hours  outside,  she  fell  over, 
and  was  damaged.  It  was  held  that  the  owners 
could  not  recover  under  the  policy.  The  Jground 
of  the  decision  was,  that  the  whole  dealings  <^ 
the  master  with  the  ressel,  the  cargo,  and  the  crew, 
had  been  the  same  as  if  she  had  arrived  at  the  port 
of  discharge ;  and  that  tiiese  patent  ^cts  should oot 
fail  in  their  legal  consequence,  because  the  master 
iateuded  merely  to  lighten  his  vessel  outside,  and 
complete  the  discharge  in  the  "  pool."  Neither  the 
decision,  nor  the  opinions  expressed  by  the  judges  in 
it,  bear  oat  the  proposition,  for  which  the  pursuer 
quoted  il^  namely,  that  thedischarge  of  a  cargo  cannot 
be  divided,  and  mat  wbenever  it  is  begun,  that  place 
becomes  the  port  of  discharge;  and  consequently, 
that  any  removal  after  that  to  complete  the  dis- 
charge elsewhere,  would  not  be  covered  by  the 
insurances.  Nor  is  the  pursuer's  case  aided  by 
Brown  V.  JohiutoHt  I  C.  &  M.  440,  quoted  for  him, 
where  It  was  hdd  that  the  lay-days  commence  from 
the  time  when  the  vessel  is  placed  in  the  tunds  of 
the  dock  company's  officer  for  discharge,  although 
the  actual  discharge  could  not  begin  till  some  days 
later,  owing  to  th»  crowded  state  of  the  harbour.  On 
the  other  hand  in  the  case  of  Brenton  v.  Chapman, 
7  Bing.  669,  founded  on  by  the  defenders,  the  question 
arose  on  a  charter-party  from  Hamburgh  to  Wells, 
"or  as  near  thereto  aa  she  could  safely  get"  She 
arrived  at  the  entraoce  <rf  the  port,  and  drawing 
too  much  cargo  to  be  able  to  proceed  to  the  port 
foil,  she  discharged  some  of  her  cargo,  and  then 
proceeded  to  the  port  to  complete  tihe  discbarge. 
By  the  custom  of  that  port,  the  lay  days  do  not 
commence  till  the  vessel  arrives  at  the  quay.  It 
was  held  that  they  began  to  run  only  from  the 
vessel's  arrival  there,  being  the  usual  port  of  dis- 
charge. The  opinions  of  the  judges,  as  reported, 
do  not  refer  to  the  custom  of  the  port ;  but  it  can 
hardly  be  doubted  that  that  was  an  important 
element  in  the  case,  and  sufficient  to  distinguish  it 
from  the  present  l^is  case,  however,  meets  the 
pursuers'  argument  that  the  dischaii^  cannot  be 
divided,  but  must  be  held  to  commence,  as  to  the 
whole  cargo,  at  the  place  whoe  the  vessd  la  merely 
lightened  by  a  partial  discharge.  It  would  also 
show  that  if  the  Frej/  had  lightened  at  the  Tail  of  the 
Bank,  and  then  prtKeeded  to  Glasgow  to  discharge 
the  rest  of  the  cargo,  the  lay  days  would  have 
counted  from  her  arrinl  at  the  latter  placa  But 
that  li  a  very  diftereot  thing  from  holding,  as  the 
defenders  contend,  that  a  renel  which  U  not  bound 
by  the  special  custom  of  the  port  so  to  lighten, 
is  bound  to  do  BO  at  common  law.  Hie  cases 
of  Schilizzi  V.  Deny,  4  El.  &  HI.  878;  and 
BaslijUl  y.Uoyd,  81  L.  J.  418,  Ex.,  on  which  the 
defenders  founded,  merely  decided  that  where  a 
charter-party  requires  the  vessel  to  go  to  a  certain 
port,  or  as  near  thereto  as  she  can  safely  get ;  and 
when,  on  her  arrival  outside  the  port,  were  are 
merely  temporary  impediments  to  her  proceeding  to 
it,  the  existence  of  these  "does  not  excuse  non- 
performance  of  the  contract"  (See  Pollock,  C  B. 
in  Baatifin  v.  fj^d.')  In  the  one  case,  the  impedi- 
ment was  tiM  low  water  at  tlto  mouth  <n  the  Danube 


preventing  the  vessel  from  getting  up  to  herpc^; 
and  In  the  other,  she  could  not  get  up  to  tier  port  at 
once,  from  having  arrived  during  the  neap  tides. 
These  temporary  obstacles  were  regarded  as  of 
the  same  class  as  bad  winds  at  stormy  weather, 
and  as  btdng  within  the  risks  of  the  voyage, 
which  must  fall  on  the  owners.  In  tin  |Kcsent 
case,  the  obstacle  was  permanent  in  its  own 
nature,  with  respect  to  the  discharge  of  the 
cargo  as  a  whole.  The  cases  of  SdiiUxzi  v.  Dory,  and 
BaaiifiU  v.  IJayd,  do  not  at  all  indicate  that,  where 
an  impediment  to  the  vessel  with  her  full  cargo 
reaching  the  harbour  la,  in  its  own  nature  pennsp 
nent,  the  master  is  bound  to  overcome  it  by  dis- 
charging part  of  the  cargo  outside  the  harbour,  and 
then  to  proceed  to  the  harbour  with  the  remainder. 
In  the  case  of  SchtUxa  v.  Deny  ('up.)  Lord  (Camp- 
bell, C.J.,  is  reported  to  have  observed,  that  the 
meaning  of  the  chartw-party  to  go  to  certain  ports, 
"or  aa  near  thereto  as  she  may  safely  get,"  ntut 
have  been  that  tlie  vetiel  is  to  get  within  the 
ambit  of  the  port,  if  she  cannot  reach  the  aetiul 
harbour."  But  here  it  is  not  proved  that  the  veasd 
could  have  lain  afloat  in  any  part  of  the  lita 
within  the  ambit  of  the  port  of  Glasgow  ;  and,  at  all 
events,  the  defenders  did  not  require  her  to  do  so, 
so  at  to  bring  the  caee  within  the  principle  of 
Punier  v.  Winhw,  7  EL  A  Bl.  948.  The  defender! 
attempted  to  prove  that  they  required  the  master  to 
go  to  the  port  of  Greenock  for  discbarpre.  But  tbdr 
only  witness  onthatpfrint  (Clark  the  defender)  is  con- 
tradicted by  that  of  the  pursuer ;  and  the  fact  is 
therefore  not  proved.  BMides,  it  is  not  pretended 
that  the  port  of  Greenock  is  within  the  amUt  of 
the  port  of  Glasgow,  and  there  is  no  authority  for 
holding  that  the  charterer  can  arbitrarily  leqnire 
the  master  to  go  to  a  place  beyond  tbe  "  ambit  of 
the  port  of  discharge,*  and  there  discharge.  If  he 
had  gone  into  Greenock,  and  discharged  there,  he 
might  have  imperilled  the  insurances  by  the  devils 
tion.  There  being  thus  no  precedent  on  tiw  ques- 
tion, it  must  be  decided  on  principle,  with  reference 
to  tbe  construction  of  the  chartei^party.  In  this 
point  of  view,  it  is  important  to  observe— (1  st)  That 
the  Tail  of  the  Bank  was  a  place  where  the  cargo 
could  have  been  discharged,  idthough  perhaps  with 
some  difficulty,  for  a  considerable  part  of  it  (1000 
boKs)  was  discharged  there;  and  (2nd)  that  car- 
goes of  grain,  similar  to  that  in  question,  have  been 
in  some  instances,  fully  discharged  there.  (Evidence 
of  defender  Clark.)  The  words  of  the  charta- 
party  required  the  vessel  to  go  to  a  "eafe  port," 
within  certain  limits,  "  or  as  near  thereunto  ai 
she  may  safely  get  and  lay  afloat  at  all  timet  ot 
tide,  and  deliver  the  same,  and  so  end  the  voyage." 
Granting  that,  under  the  dictum  of  Lord  Campbell, 
she  should  have  gone  to  a  safe  ^aoe  of  that  desoi^ 
tion  wlthtn  the  amUt  of  the  p«t  if  there  had  been 
one,  still,  there  being  none,  what  does  the  charter- 
party  indicate  as  the  alternative  in  case  at 
inability  to  lie  afloat  at  the  port  to  whidi 
she  was  ordered?  The  Sheriff-substitute  is  of 
opinion  that  the  charter-party  was  complied  with 
\n  tiie  .master  gt^g  toe  dieidiarge  to  a  plaee 
iniere  the  veesel  could  lie  afloat,  and  where  the  dis- 
cbarge was  practicable,  such  place  being  as  near  to 
the  port  as  she  could  reach  in  accordance  with  tbe 
proviso  as  to  her  lying  afloat  It  is  not  a  good 
objection  to  this  that  the  place  is  an  open  roadstead, 
for  that  is  tbe  case  at  many  ports ;  as,  for  example, 
the  Cape  of  Good  Hope,  Port  Blixabeth,  St  Deoi<: 
(See  on  this,  Oxk^  v.  Atttuan,  2  B.  4  Aid. 
460.)  Tba  defenders  did  not  pretend,  and  there  1* 
nothing  to  show,  that  the  /mr  might  hare  got 
nearer  to  Glasgow  than  the  Tail  of  the  Bank,  in 
accordance  with  the  proviso  referred  to.  Fp>in 
this  point  of  view,  the  case  of  WkttweB  v.  Harfw^ 
above  quoted,  is  an  authmi^^^^^ji^rsuen' 
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hTODr,  for  it  prooeedi  on  tbe  fbotiog  that  the  diu- 
du^  ander  a  charter-party  nearly  Bitnilar,  might 
bare  been  completed  oatnde  the  port,  wbeo  the 
TCftel  could  not  g«t  into  it  vith  her  full  cargo. 
Again,  the  opposite  Tiew  invoWes  great  indeflnite- 
Deu  in  tbe  obligation  which  would  lie  on  tbe  veaspL 
It  depended  on  circumstance!  beyond  the  maiter't 
oootrol,  whether  be  coold  hare  got  a  berth  at  Glai- 
gow  with  16^ft,  at  low  water,  or  one  with  a  good 
deal  leiB,  ana,  consequently,  he  conld  not  anticipate 
the  amount  of  lightening  that  might  hare  been  re- 
quired. If  he  had  lightened  enough  only  for  a 
berth  of  the  former  olaia,  and  bad  been  ordered  into 
ooe  of  the  latter,  hii  insurances  would  have  been 
Imperilled,  at  least  for  the  nsnal  tiraity-fonr  hours 
after  arriTal,  for  the  vessel  would  not  have  been 
within  the  condition  of  the  charter-party.  Nay, 
more.  He  might  have  been  ordered  from 
PlTmonth  to  a  port  with  so  little  water  nt 
low  tide  that  be  would  have  had  to  pat  out 
ss  mnch  as  half  his  cargo,  or  eren  more, 
before  getUng  into  harbour.  Tet,  according  to  the 
defenders'  M^fumeot,  he  would  have  been  obliged  to 
do  so.  The  Sheriff- tobstitute  considers  that  the 
diarterjMrty  does  not  lay  on  tiw  vessel  obligations 
•0  indefinite,  and  that,  on  the  contrary,  its  proper 
BHaning  (the  custom  of  the  port  being  excluded)  is, 
that  she  required  to  be  brought  to  the  nearest 
^ace  where  she  could  lie  afloat  at  all  states  of  the 
tide,  and  where  discharge  was  practicable,  and  that 
tbit  was  done  when  she  was  anchtued  at  ^  Tail  of 
Use  Bank.  He  is  further  of  opinion  that  tbe  master 
VM  jnstifled,  under  the  charter-party,  in  refusing 
b>  lighten  tbe  vessel  there,  and  then  proceed  to 
Glasgow  to  complete  the  discharge,  and  that  the 
defenders  were  not  justified  in  requiring  him  to  do 
■a  Tbe  circumstance  mentioned  by  the  master, 
that  be  could  not  take  in  a  full  cargo  at  Glasgow, 
owing  to  the  draught  of  his  vessel,  is  not  of  much 
moment.  Still,  what  effect  it  has  is  in  the  pursuer's 
favour,  for  it  helps  to  explain  and  justify  his  refusal 
to  go  to  that  harbour.  It  is  of  no  moment,  accord- 
hig  to  the  view  thus  explained,  whether  he  would 
have  agreed  to  go  to  Glasgow  on  payment  of 
in  eHx%  altowance,  either  to  hlmieli  or  to  the 
owners,  for  he  was  entitled  to  refuse  to  go  there 
neept  on  his  own  terms.  On  the  other  hand,  the 
nfusal  of  the  defenders  to  pay  him  an  extra  sum 
of  2bL  or  36/.  (pursuer's  evidence),  which  was  not 
matb,  considering  the  extra  risk  incurred.  Is  an  un- 
fortonate  feature  of  tbdr  oase^  (or  it  places  them  in 
the  podtioD  of  parties  staking  tbebr  case  on  the  law, 
as  to  the  obligation  to  lighten  the  vessel,  being  in 
their  favour.  In  the  whole  circumstances,  as  thus 
eqilained,  tbe  Sheriff-substitute  considers  that  the 
detention  of  the  vessel  baa  arisen  from  tbe  de- 
fenders' fault,  and  that  they  are  liable  to  compensate 
tbe  puisuers  therefore.  The  parties  were  agreed 
that  tiie  detention  heiyond  Ine  lay-days  was  at 
least  fifteen  days— thai :  Days. 
Spent  at  Alexandria  in  loading  (excluding 

Sundays)   12 

Rom  \7th  Nov.,  when  the  vessel  might 
have  received  orders  at  Falmouth  (where 
she  arrived  on  ISth  Nov.)  to  10th  Dec, 
vben  she  was  ordered  to  Glasgow  (ex- 
cluding Sundays)    20 

Rom  2fith  Dec,  when  she  reached  the 
Ttdl  at  the  Bank,  to  5th  Feb.,  when 
the  dischaige  was  completed  (Sundays 
eicepted)    86 

68 

Deducting  lay-days  allowed    50 

Leaves  da^s  of  detention   18 

being  beyond  the  fifteen  concluded  for,  which,  at 
«•  per  day,  as  in  tbe  charter-party,  is  dOf.  The 


defenders  pleaded  dut,  ss  the  charter-party  stipup 
lated  for  only  ten  days'  demurrage  at  6L,  die  nva 
days  beyond  that  time  are  not  to  be  held  as  demur- 
rage, but  detention  beyond  the  demurrage  contem- 

Slated  by  the  parties,  and  as  such,  falling  to  be 
ealt  with  as  damages.  For  the  allowance  on 
that  head,  they  contended  the  master  has  not 
a  title  to  sue,  founding  on  Bntvnker  t.  Scott, 
4  Taunt  1,— -where  it  was  so  held  in  the  Coort 
of  Common  Pleas ;  but  it  does  not  appear  whe- 
ther in  regard  to  a  British  or  foreign  vessel. 
The  Sheriff-substitate  has  not  been  able  to  find 
any  Scotch  aatiKOTity  countenancing  this  view  in 
r^ard  to  tbe  master  of  a  foreign  vessel,  who,  on 
the  contrary,  is  heild,  when  in  this  couaby,  to  re> 
present  the  owners  generally  with  regara  to  the 
voyage :  (Bell's  Com.  384  ;  see  also  Sm,  Merc  Law, 
1 19.)   He  has  therefore  repelled  tiiis  idea. 

On  appeal  to  the  Sheriff  the  dedaionwaa  affirmed, 
the  Shmifl  finding  that  theaoDolusi«is  dedm^e  in 
law  from  the  facts  were  those  at  which  the  Shwiff- 
snbstltnte  had  anivad. 

Ma^  19. — The  Shkbiw  has  had  very  great  hesi- 
tation with  this  case,  which  involves  a  new  and 
important  question,  as  to  which,  in  the  absence  of 
any  goiding  precedent,  it  is  extremely  difficult  to 
come  to  a  douded  and  satirfaetory  cooclnsion.  On 
the  one  hand,  it  seems  a  hardship  to  hold,  that  if  a 
vessel  chartered  to  Glasgow  draws  upwards  of  16ft. 
of  water,  she  is  not  bound,  in  virtue  of  the  floating 
clause  in  her  charter-party,  to  come  nearer  that 
port  than  the  Toil  of  the  Bank,  which  is  twenty- 
two  miles  lower  down  tiie  river.  On  theother  hand, 
when  the  express  provisions  of  the  cjutract  are^ 
that  the  ship  shall  only  be  bound  to  proceed  to  a 
safe  port,  "  or  so  near  thereunto  as  she  may  safely 
get,  and  lay  afloat  at  all  times  of  tide,  and  deliver 
the  cargo,'  it  is  difficult  to  hold  that  there  is  any 
obligation  on  tiie  master  to  take  his  vessel  beyond 
the  point  where  she  can  so  lie  afloat  and  discharge. 
The  defenders  have  not  raised  any  subsidiary 
question  by  contending  that  the  Frty  might  have 
been  brought  to  s(Hne  intermediate  place  between 
the  Tail  of  tbe  Bank  and  the  harbour  of  Glasgow  ; 
nor  bare  they  denied  that  with  her  full  cargo  she 
drew  so  much  water  that  she  conld  not  have  lain 
in  that  harbour  without  taking  the  ground. 
real  difficulty  is,  whether  the  master  was  not 
bound  to  accept  the  defendns*  offer  to  take  out  so 
much  of  the  cargo  at  the  lUI  of  the  Bank  as  would 
have  reduced  her  draught  to  a  depth  with  which  she 
could  have  always  floated  at  Glasgow.  This  diffi- 
culty is  not  to  be  solved  by  an  appeal  to  tbe  custom 
of  the  port ;  fw,  in  the  first  place,  although  an 
agreement  to  be  bound  by  the  custom  of  the  port 
(niginally  stood  in  the  cdiartw-party,  it  was  with- 
drawn befon  signature  by  mutual  consent;  in  the 
next  place^  no  uniform  custom  of  port  has  been 
proved,  but,  on  tbe  contrary,  what  is  proved  is, 
that  although  some  captains  consent  to  ughten  at 
the  Tail  of  the  Bank  and  then  go  on  to  Glasgow, 
others  refuse,  and  their  consent  requires  to  be  pur- 
chased ;  and,  in  the  third  plaoe^  even  If  the  osage 
had  been  uniform,  the  pursuer  was  not  cognisant  of 
it,  and  cannot  be  presumed  to  have  had  it  in  view 
at  the  time  of  making  the  contract,  as  he  did  not 
then  even  know  that  the  ship  was  to  go  to  Glasgow, 
whilst  it  is  settled  law.  as  was  expresdy  laid  down  in 
KirchtHtr-r.  Vemu,  12  Uoo.  P.  C.  862,  that  <'  evidence 
of  the  nsogeof  a  puticnlar  plaoe^  to  add  to  orin 
any  manner  to  ofTeot  tbe  construction  vi  a  written 
contract  is  admitted  only  on  the  principle  that  the 
parties  who  made  the  contract  were  fooUi  cognisant 
of  that  usage^  and  are  presumed  to  have  nude  the 
agreement  in  reference  to  it."  The  true  solution, 
therefoie^  lenns  to  depwid  en  the  answer^  be 
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given  to  the  question — Wu  the  voyage  ended  when 
the  Fro/  had  got  u  near  to  her  port  of  discharge 
(QIaagov)  aa  afae  conld  pet,  tmd  tie  afloat  vith  her 
fall  cargo  on  board  at  all  atatei  of  the  tide  ?  The 
defendeors  inaintaia  that  Ae  roysga  wtm  not  ended, 
but  waa  only  to  be  Interrupted  for  a  day  or  two  tilt 
the  lightening  took  place.  The  pumuer  contends 
tiiat  he  was  not  bound  to  consent  to  a  partial  dis- 
duu^  at  two  different  places,  and  that,  under  the 
terms  of  the  charter-part^,  he  was  under  no  obliga- 
tion, whether  lightened  or  not,  to  goto  anyharbonr 
where  the  fV^  could  not  lie  afloat  with  her  full 
oai^  and  reoeiTe  a  ntuni  frd^t  produdng  the 
tame  draught   There  is  no  de<^ioD  in  tlie  books 

fredsely  in  point,  but  it  has  been  held  in  sereral 
■Dglish  cases,  as  noticed  by  the  Sheriff-substitute 
in  lUa  corefnlly  coneldered  note,  that  where  there  is 
a  temporary  obstmotioo  to  geCing  fanto  the  port  of 
dianharge,  thoui^  ic  should  ooMrioa  a  delay  of 
aereral  weeks,  the  ■vojago  is  not  ended,  and 
the  vessd  moat  wait  ml  the  obstruction  cease* 
or  ia  removed.  Xow,  should  not  the  converse 
of  the  rule  hold  equally  good,  viz.,  that  if, 
OS  here,  there  is  not  a  temporary  but  a  per- 
manent impossibility  of  getting  to  the  port  of 
discharge  with  the  cargo  on  board,  and  lying 
afloat  there,  the  voyage  is  ended,  and  the  con- 
dition of  tiie  ebarter-party  fulfilled  as  soon  as  the 
■b^  anivea  at  a  place  as  near  the  -port  as  she  can 
aafdy  get,  and  lie  afloat?  The  case  of  WhiUneU  v. 
Barriian,  S  W.  H.  A  G.  127,  seems  to  give  B<i  affirma- 
tive answer  to  the  above  question.  The  discha^ng 
port  there  was  Wallauy  Pool,  Is  the  Heraey,  *<  or 
a«  near  tfaeteto  as  ahe  oonld  safely  get,  and  there 
ffisdiarge  her  cargo and  tile  veatel  not  beit^  able 
to  eatat  the  port  on  account  of  her  draught,  the 
■taster  proceeded  to  discharge  outside,  and  damage 
having  been  sustained  by  the  ship  by  her  falling 
over  in  the  course  <A  the  discharge,  the  court  held 
that  no  recourse  could  be  had  by  ^ba  owoera,  under 
a  policy  of  Inauraoee  of  tiie  vessel,  to  her  dischat^. 
ing  port.  This  decision  w<^nt  upon  the  principle  that 
the  legitimate  end  of  the  voyage  was  where  the  dis- 
ofaarge  took  place  outside.  It  Is  true  that  the  Toil 
of  the  Bank,  ia  not  a  very  usnal,  and  perhaps  not  a 
very  safe  place  <rf  discharge ;  bat  cargoea  an  dis- 
dhwged  there  oooadonally,  and  it  fa  tftenearoit  place 
to  die  harbour  of  Gfaugow  for  a  diip  with  a  cai^ 
like  that  of  the  Fra/,  without  going  into  another 
port  altogether.  At  the  same  time,  Che  shoiff 
cannot  help  feding  that  it  would  be  much  more 
convenient  for  the  charterer,  and  probably  better 
for  all  intereated,  that  tiie  maatercrf  a  diip destined 
for  the  harbour  of  Olaagow,  ^lieh  Is  now  a  large 
and  oonunadloas  one,  Aonld  be  bound,  if  her 
draagjit  was  beyond  16  feet,  to  consent  to  lighten- 
ing at  the  Toil  of  the  Bank,  and  tiien  go  up  the 
river  to  her  port.  In  the  uncertainty,  however,  as 
to  the  mutual  obligation  of  partleB  which  presently 
exists,  and  in  the  face  of  tne  latitude  allowed  by 
the  terms  of  the  dtarter-porty,  effect,  it  la  tbooe^t, 
cannot  be  given  to  the  diafendera'  pleas.  The  evil 
nay  be  remedied  the  lotroduction  into  all 
future  contracts  of  an  express  provision  that 
when  the  drought  exceeds  a  certain  depth,  the 
course  now  contended  for  as  the  moat  expe- 
dient, shall  be  followed.  Two  minor  points 
Ture  mode  at  die  debate  by  the  defenders— first, 
that  the  offer,  by  way  of  compromise^  to 
v^idi  the  pursuer  ultimately  aooeded,  though  made 
by  the  defenders  on  4th  Jon.  1S64,  was  not  accepted 
tUl  21st  Jan. ;  and  that  it  was  this  delay  on  the  part 
of  the  pursuer  that  created  the  demurrage.  But 
tiiere  ore  two  answers  to  thia-^ret,  that  the  offer 
latterly  aooepted  by  the  defenders  was  not  guite  the 
awe  OS  that  mode  (u  the  Atiitrf  the  nMmth;  and 
secondly,  that  If  the  pursnar  was  justified  in  fefudng 
togotoOtasgowotoU,  thettmetakmup  in  nego- 


tiating about  it  cannot  be  imputed  against  him. 
The  second  point  was,  that  demnrnige  effeired  to 
only  ten  days,  and  that  the  claim  for  the  other  five 
daya'  detention  was  a  claim  for  damage  wtiich  wu 
not  competent  to  the  pursuer.  The  answer  to  tins 
also  is  twofold — ^flnt,  tiMt  the  master  of  a  fordgn 
vessel,  when  in  this  country,  ia  competent  to  sue 
for  every  claim  open  to  the  owners,  the  more 
especially  when,  as  the  charter-party  shows,  it  was 
with  the  master  that  the  defendants  contracted; 
and  secondly,  that  demurrage  and  damase  is  here 
one  and  the  aome  thing,  the  more  tspeciaSij  aa  the 
defendors  were  in  reality  eutitied  to  only  forty  lay- 
days instead  oIF  fifty,  aa  allowed  them  by  mistake. 

Defenders'  and  appellants'  ^nts,  J.  and  R.  D. 
RoM$,  W.S. 

Persoers'  and  respondents*  agent,  Hewj/  Bmdua, 
S.  8.  C. 


itisfl  iBlection  petitions. 

Bapoited  by  Jon  OuimmuJi,  Esq.,  BairiBter-^t.lMr. 

YOUQHAL  ELECnON  PETITION. 
(Before  O'Bsm,  J.) 

At.  19,  20,  22,  23,  21,  25,  26,  27,  ManA  I  axd  2. 

Brihtry—  Offvn  of  auMtey —  Waitjun — ChlourahU  em- 
pbvmmt — Lamth  expmditurt — Money  ffiiMK  to  a  moh 
— Largmu  and  ahu  to  poor  ptrtcm — Exeenivt  pin- 
menta  to  apmtoS  Goo.  4,  c  18  {Iriak'j—Troatmf 
—86  GW.  8—  Wkaher  mmr^aeaM  as  to  Inla»d- 
TVeating  before  dioeolution  or  whs  o/  writ — Defim- 
tion  of  "  caadwW— 17  ^16  Vict.  c.  102,  t.  38,  aw/ 
21  ^  82  Viet,  c  87,  s.  3~~Preliminars  ol^tum 
—Awmdment — Parttadaro—  Cooto. 

An  offer  of  monei/  or  of  a  toon  to  an  dector^  evea  6y  om 
agent  or  warm  eupporter  of  a  eandidaia^  aW  even  in 
a  cpniKrtation  la  wkicH  the  porgm  maidag  it  coMtauei 
the  elector  far  hit  voU,  doa  not  eoneiituU  am  act  of 
bribay  unleaa  it  ti  mad»  ta  conseyasitfle  of  tJu  par 
dtat^  of  tkt  factum,  and  toUfy  m'tl  I'ateafiae  of 
indudjig  Ab  deUor  to  eiris. 

ITurefore,  A.,  wAo  Ms  a  warm  WKppartKr  ^  a 

oanSdaUy  and  aetod  ta  tkt  Um»  oM  agmtt  to  a  brewer, 
weai  to  B.,  an  tketor  and  piAHean,  and  anted  him  for 
hit  vote,  <uid  the  latter  aaid  he  eamid  not  give  it,  a$ 
being  mder  an  obkgatwn  to  Ais  tamBonto  agtat  fir 
arTtar»ofre»t,andA.  ojffindloadnamee  At  mtm^  to 
p<^  it  offt  l>*t  a  appeaf&d  that  it  wan  automarj 
wak  A.  to  adwmeo  nunm/  to  B.  tatern year m  titptrt 
of  the  brewer,  and  both  A.  and  B.  ncore  thai  the  offer 
had  no  njtnnen  to  dm  ttoU  of  thn  latter  ;  i(  tsoi 

ihat  (All  did  not  amount  to  an  act  ofhrUttry. 

Where  it  toot  etated  by  the  untneuet  of  tin  rotpandad 
that  appreluattane  of  violenet  yhm  the  oppomto  lido 
were  enter laiaed,  the  court  hald  ihit  ajiMifieatio*  j» 
the  distribution  of  mnt  of  mmtty  to  ektibort  for  tin 
aOeged  purpoae  of  hiring  and  paying  "  watcim." 

There  u  nothing  per  m  oorrupt  in  giving  ordart  to  ebetort 
to  evpjdy  from  their  ehopa  goode  to  he  dittrilmU^ 
omotui  non-  def.lara  and  poor  pereem,  ev€n  tkon^  tneh 
ordert  are  given  on  a  very  contiderabh  aoaU,  and  to 
electore  onbf. 

Senile,  the  doetaratiou  of  an  eltetor  to  wham  muA  ordnt 
wen  giaoM,  that  Ae  was  not  inflneneed  thereby^  it 
eUnt  19  rAvt  any  pretmnptton  arimng  from  lk»  tir- 
cunutanoei. 

Laviah  enpenxUtwre  figr  «  cm^daH,  dum^  very  * 
ht  nprnhondtd,  it  not  of  itsetf  etiffieitnt  to  awoidon 
titetum.  It  mutt  be  made  taappoar  that  mmw  rfd» 
sneqr  was  Jpeat  M  emfraesnftM^ |A«  hm. 
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aoiv  amiadmtUdloba  m  in  order  to  aeqairt 
fo^daritM  far  a  caadtidafa.  ami  tkMM  m/liiMce  (Ac 
«te(ia%  If  Mt  a  eom^if  praeciee  .■ 

5m6^  mm  a*  to  Hut  given  to  non-eUcton  and  with 
the  tarn  object. 

7%e  3  Gao.  4,  c  18  {Irieh),  limitii^  the  number  of 
attome^^  ageatt.  ^  and  the/tee  ptu/able  to  each,  ts 
impUeMg  rtpeaUd  ^  tie  AeteiimiMg  the  number  of 
poOiiig  doyi  ojuf  aereaaiag  the  emteher  of  poOinff 
fiaeea. 

Thetoord  "com^tly"  I'nsecf. 4o/17  IB  TiM. &  10!^ 
geoem  the  whole  of  the  aeetion. 

TTu  word  "comqi)tl»  "  does  not  impb/  anj/thing  wuJced 
or  wmeral,  but  orut/  that  person*  do  aomething  kno»- 
tag  it  ie  ooutT(zry  to  law. 

Tke  gimnff  of  Sink  with  an  mtemtiem  to  influence  votere 
Atoviy  it  eoTT^t  treatimi  the  i»tentio»to  i»< 
^met  u  that  t^iek  rendert  the  thing  done  "  cor- 
npth/." 

Smbb,  the  35  Geo.  8,  Aoagh  repealed  at  regardt 
Ea^aed,  u  not  r^eidtd  m  regardt  Ireland,  and 
diere/ore  that  Acty  eoaaartntbf  mth  thfi  Ormipt 
ProEtieat  Preaenikm  Acta,  aovemt  queationa  of  treat- 
in}  in  petitiofna  triedin  Iruand. 

The  Srdieetion  o/  21  ^  22  Viet.  e.  87,  repealing  the 
portion  ofaect.  SS  of  \7  ^  18  Vict.  c.  102.  which 
deflnei  a  **eandidaie  at  an  election,"  enacta  that  that 
expreanan  "  thaU  include  all  peraona  elected  to  teree 
in  Parliament  at  each  e&etioib  and  all  peraona 
nominated  at  ea»didaie*  at  vuk  eketxiKi,  or  wao  akoR 
kaaedeehredthetnteloeteandidateaoHoraJier  the  dtu 
o/lheietnng  of  the  writ  Jbr  audi  Section,  or  qfler  tkt 
OMoAtfum  or  vaeanq  in  cameqnmct  oj  w&ieA  sueft 
writ  ahaU  haoe  been  iaatud.' 

Quare,  wheUter,  under  thia  d^^tion  a  peraon  who  had 
dechred  kimaelf  a  candidate  before  the  itaat  of  the  writ 
and  disaolution,  and  committed  actt  of  corrupt  treating 
dkring  each  time  onOi,  and  not  after,  comet  within  the 
4M  leeticm  of  th^  Corrupt  Practicea  Prevention  Act 
1854,  wJwfAcr  a  penon  who  it  not  a  candidate  at 
Urn  Hmt  he  eommita  aett  of  cwnqa  IrtaHngj  and 
qfterwarde  beeomta  em,  ia  aabie  for  Aoae  acta. 

Simbie,  that  the  proper  tribunal  and  time  for  trifing  an 
objection  to  the  atatae  of  a  petitioner  it  the  Court  of 
Vommon  PUatt  and  a  rtaaoneAU  (tut  before  Ae  dag 
Jbed^  the  trial  of  the  peHtien, 

The  eom%  howmer,  admi^d  taideaee  to  ihom  ^  peti- 
tioner had  no  atatua  roCAtr  than  imperil  the  legality 
and  regukritg  of  the  trial  bg  rtjectii^  it. 

There  u  mo  anaiogg  in  thia  retpeel  between  the  court  of 
an  eleetion  eommitlee  and  that  iff  a  fudge  trying  a 
petition,  beeiam  in  As  >%raw  eatt  there  mu  no 
friimai  for  audi  mlimimry  queationa,  whereae  nem 
live  ia,  tfKC,  the  Vaurt  of  Commem  Pima. 

Qmbts,  wheAer  under  Mcf.  29  of  81  j-82  Vict.  c.  125, 
andrute  60,  a  judge  kaa  power  to  amend  the  petition 
or  partiadara,  aoat  to  bt  in  proof  of  iBegal  prac- 
ticea, which  could  not  be  provea  mar  the  amgeUiont 
of  the  petition  in  ita  exitting  form. 

The  coats  are  entire^  within  the  diaeration  of  the  ewrt ; 
and  at,  under  certain  arcamatancet,  an  unauaceatfid 
petitioner  mag  not  be  ordered  to  pen/  a  aueceaajul  re- 
wondenfa  oottt,  or,  in  other  wordt,  the  rapoiuknt  mof 
ie  made  to  pag  hit  own  cotta,  ao,  converatljf,  an  un- 
H/W  TtMpoedent  may  not,  under  certain  drcum- 


atameaa,  be  ordered  to  pag  the  eoate  qf  fAc  petitioner, 
or,  in  other  word*,  the  mieeaea/id  peHtiener  inqf  be  10 
to  pay  his  oioa  coetg. 

Tide  wna  a  petitioo  hy  John  Wellington  Brazier, 
ID  riector,  eomplainiDg  of  the  undue  retarn  of 
Chiutt^ber  Wegaelin,  Esq,  on  the  groand  of 


pracdcm,  and  praying  that  the  electioa  of  the  mM 
Chriatopber  Wegnelin  be  declarad  nail  and  toM; 
bat  it  did  not  claim  the  seat  for  Sir  JoMph  UcKmna, 
the  unsuooesafnl  candidate. 

Heron,  Q.  Exham,  (^.C,  J.  C^tnnin^uim  (T£ng- 
lieh  Bar),  and  W.  Greene,  appeared  for  the  petitioner 

Butt,  Q.  C,  O'Hagan,  Q.  C,  and  Oearg  tor  the 
respondenL 

The  petition  contained  fonrteen  paragraphs.  The 
first  stated  that  "  the  petitioner  is  an  elector  who 
voted  at  the  laat  election,"  The  other  paragraphs 
set  forth  chargea  of  bribeir,  OeatlDA  and  ottier 
oorrapt  practices  in  yariooi  ftamB. 

In  the  Mil  of  pardculare,  delivered  paraaant  tm 
&te  order  of  the  court,  were  the  following  notices 
among  others :  *'  Take  notice,  that  ander  the 
general  charge  of  illegal  and  corrupt  practices,  or 
matten  Yoiding  the  election,  the  petitioner  will 
further  relr  ihi  thia:  That  befwe,  daring,  or  after 
^e  add  eleeUoa  the  said  respondent,  himself, 
his  friends,  or  agents,  &c.,  directly  or  indirectly, 
gare  money  fees,  and  retaining  fees  to  attomeyi^ 
agents,  ftc,  for  doing  something  of,  and  cooceming 
matters  relating  to  aach  election,  oret  and  abore 
the  soms  set  forth  to  be  paid  in  the  achedale  to  the 
Act  in  that  case  made  and  worided,  to  agents,  Ac, 
by  reason  of  the  siTing  of  which  sums  of  money 
fees,  and  retaining  fees  as  last  aforesaid,  aud  reapoa> 
dent  became  disqualified  as  a  candidate,  or  to  be 
returned,  and  the  said  election  was  roid.**  Then 
followed  the  particulars. 

There  was  also  a  notice  to  the  effect  that  amongst 
other  corrupt  practices  the  petitioner  would  rely  on 
the  fact  that committee-roooiB  were  hiredf  rom  certain 
Toters  on  behalf  of  the  sitting  member  at  a  time 
wheu  the  sitting  member  had  hired,  or  arranged  to 
hire,  the  committee-rooms  returned  in  the  election 
expenses  acconnt,  and  that  these  cases  wonld  be 
relied  on  ritber  as  cases  of  bribery  or  of  corrupt 
practices  to  unseat  the  sitting  member. 

There  were  other  paragraphs  stating  Aot  a  nam* 
ber  of  persons  were  Mibed  in  the  following  manner: 
—Books  were  given  to  them  for  the  colourable 
purpose  of  entering  Uierein  the  names  of  "  vatcfaere' 
to  be  hired  by  them,  and  that  money  was  pi^  to 
the  said  voters  for  the  ooloanlde  parpose  of  paying 
snch  watchers,  but  really  to  be  niit  by  them,  or 
used  for  their  own  benefit 

It  was  also  stated  In  the  particolan  that  otdm 
on  an  extenrive  scale  were  given  by  die  respondent 
and  hU  agents  to  varioas  Sectors  to  supply  boots, 
shoes,  bread,  floor,  and  other  things  to  varioas 
persons  at  the  expense  of  the  respondent ;  and  that 
snch  orden  were  given  for  the  purpose  of  corruptly 
InflaenciDg,  or  gaining  the  rotes  of  the  said  electors. 

Heron,  Q.  0.  was  abont  to  <^ien  the  case  for  tlie 

petitioners,  when 

CfBagan,  Q.  C.  interposed,  and  said :  I  have  a 
preliminary  objection  to  take  to  the  status  of  the 
petitioner.  objection  is  founded  on  the  26  A  27 
Vict.  c.  29,  s.  8,  which  prorides  (inter  aSa),  that 
"  where  any  persoa  who  has  voted  at  any  election  is 
found  by  any  committee  to  have  been  guilty  of 
bribery  or  treating  at  such  election,  his  vote  shall 
be  void,  and  may,  opon  a  scrutiny,  be  struck  off 
the  list  of  voters,  &c."  We  propose  to  prove  tiiat 
the  petitioner,  Mr.  Brazier,  was  guilty  of  bribmr; 
that  he  was  bribed  himseir,  and  attempted  to  bribe 
others.  And  as  this  court  holds  the  place  of  a  com- 
mittee of  die  House  of  Commons,  if  we  establish 
these  allegations  die  court  must  txeat  the  petitioner's 
vote  as  a  nttUity,  and  hold  that  he  has  no  atatua 
which  entitles  him  to  petition.  [,0'Bbu>,  J.— Is 
not  ttila  a  matter  wtaidi:  to  haTe,^^eea 
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nettled  before  another  tribunal?]  Before  tbe 
pasting  of  the  late  Act,  when  petitioaa  were 
tried  before  coDiiuttees,  preliminary  objeotima 
to  the  petitiouer's  status  were  taken  before  the 
peUtion  was  (cone  into.  [O'Bbibi),  J.— Thea  there 
was  no  other  tribunal  for  tbe  Httlement  of  such 

?uestioQS.  I  think  this  was  a  matter  more  properly 
□r  the  consideration  of  the  Court  of  Common 
Fleas.]  There  was,  I  understand,  an  application 
made  to  the  Court  of  Common  Pleas  to  take  the 
petition  off  the  file,  on  tbe  grounds  alleged,  but  it 
was  refused,  and  the  preliminary  objection  was 
nwrved  by  it  That  court  has  nothing  to  do  with 
the  matter,  and  this  court,  holding  as  it  does  the 
position  of  a  committee  of  the  House  of  Commons, 
has  the  same  power  to  deal  with  it.  [O'Bbibn,  J. 
— The  order  dismissing  the  application  ought  to  be 
^oduced,  in  order  that  I  may  see  on  what  terms  it 
was  dlamissed.  I  Aall  reserva  the  objection  untiL 
it  is  produced.] 

Butt,  Q.  C,  at  a  labsequent  stage. — I  shall,  with 
the  permusion  of  your  Lordship,  re-open  the  qaes- 
timi  of  the  ri^t  ot  the  petitioner  to  maintain  the 
petition  at  all,  and  shall  commence  by  handing  to 
the  court  the  order  made  by  the  Court  of  Common 
Pleas  referred  toon  a  former  occasion.  [O'SaiEir,  J. 
~It  spears  by  the  order  that  tbe  application,  when 
made  to  the  Court  of  Common  Pleas,  was  refused 
wiUi  costs,  but  without  prejudice  to  the  applicant's 
raising  at  tJie  trial  any  question  that  might  be 
advised  as  to  tbe  petitioner's  locus  atandi.']  I  wish 
to  vdtx  the  court  to  the  mode  of  procedure 
adopted  in  like  cases  by  the  committee  oi  the 
House  of  Commons  when  trying  election  peti- 
tions. The  practice  where  any  objection  was 
made  to  tbe  right  of  the  petitioner  to  have  the 
petition  heard,  was  to  inqmre  into  and  decide  on 
the  merits  of  it  before  the  committee  went  into 
evidence  in  support  of  the  petition  itself,  'nut 
bdng  so,  this  court  ought  to  bear  tbe  preliminary 
objection  now.  Tbe  objection  Is,  that  the  peti- 
tioner's Tote  was  a  nullity  because  he  was  a  paid 
agent,  because  he  bribed  and  was  bribed.  The 
Court  of  Common  Pleas  dismissed  tbe  application 
oo  the  ground  tiiat  it  was  not  a  matter  that  should 
Iwra  bean  biougbt  before  it.  The  allegation  made 
in  support  of  it  were  denied,  and  the  court  would 
not  try  a  disputed  fact  on  affidavit.  It  was  left  for 
tbe  judge,  who  toied  the  petition,  to  determine  as  to 
the  truth  of  tbe  allegations.  [O'Bkikh,  J.— I  do 
not  think  that  the  Act  contemplated  that  a  i««U- 
minary  objection  of  this  sort  should  be  gone  into  on 
tbe  tnaL  Supposing  I  allow  evidence  in  support  of 
your  allegations  to  be  gone  into,  and  uey  are 
established,  what  am  I  to  report  to  the  Speaker  ?] 
That  there  was  no  petition.  [O'Bbibh,  J.— The 
section  defining  my  duties  provides,  that  at  tbe 
conclusion  of  the  petition  the  judge  trying  it  shall 
determine  whether  the  member  returned  at  the 
election  oomplaioed  of,  or  any  other,  ind  what 
person  was  dnly  elected,  or  wheUier  tbe  dection  was 
T<dd,  and  shall  certify  his  determination  to  tbe 
Speaker.  I  have  the  trial  now  before  me,  and  what 
am  I  to  do  7]  Tour  Lordship  is  in  tbe  same  posi- 
tion as  a  committee  of  the  House  of  Commons, 
lO*BniBK,  J.— I  am  acting  here  under  an  Act  of 
Pariiament,  whicb  binds  me  at  the  end  irf  the  trial 
to  certify  to  the  Speaker  whether  or  no  the  election 
was  void,  and  whether  there  had  been  corrupt  prac- 
tices. To  do  this  I  must  bear  (be  case.  I  am  now 
in  this  position — the  trial  has  been  ^ipointed  j  tbe 
petition  sent  down  to  me  to  tn' ;  the  parties  and 
their  witnesses  all  ready ;  and  I  am  now  asked  to 
try  whether  there  is  to  l>e  a  trial  at  alLl  Supposing 
a  petition  is  presented  by  a  person  wbo  woe 
qnalifled,  wonldTour  Lordship  be  bound  to  bear  it? 
[0*Bain,  J.— Hmf  is  soma  mode  <tf  hearing  the 


objectioo;  tbe  Court  of  Common  Fleas  has  tbe 
fullest  jurisdiction  over  these  proceedings;  and 
assuming  that  the  facts  warranted  inqo^.  I  do 
not  see  why  it  was  not  in  the  power  of  the  Cout 
of  Common  Pleas  to  try  it]  The  court  would 
never  try  a  matter  of  tlie  kind  on  alBdavit 
Willes,  J.  has  decided  that  an  objection  te 
the  status  of  tiie  petitioner  was  a  matter 
for  the  judge  on  the  trial.  rCBEiaa,  J.— Tbe  ob- 
jection is  no  part  of  what  I  am  to  try.  It  is  not 
included  in  what  I  have  to  report.]  Ton  riiould 
report  the  sitting  member  duly  elected,  as  there 
would  be  no  evidence  against  him  in  the  event  ot 
the  allegations  being  established.  I  assert  that  tbe 
petition  is  a  nullity ;  and  I  ask  where  is  the  ques- 
tion whether  it  is  or  not  to  be  tried,  if  not  here? 
Perhaps  |a  case  of  this  kind  was  not  contemplated 
by  tiie  Act  of  Pariiament,  but  until  roles  ore  framed 
to  meet  it,  the  ^actice  of  the  Election  Coonnitlaes 
must  guide  tbe  proceedings  in  eleotion  petitions. 

O'Baiaii,  J. — am  very  unwilling  to  bind  the 
parties  by  my  opinion  on  a  point  of  law  like  tiutt 
now  advanced.  I  shall  decide  to  hear  tbe  eridnn 
in  support  of  tbe  petition  without  prejudice  to  such 
evidence  as  may  be  adduced  in  suppcwt  <tf  tiM 
objection. 

Bgnm,  Q.  0.  dwiog  Us  opening  statement,  havli« 
referred  to  the  return  made  by  the  respondeat's 
election  eipenses  agent,  which  only  showed  the  sum 
of  S/.,  sidd  he  would  be  able  to  show  that  the  re- 
spondent's expenditure  amounted  to  nearly  lOOOL ; 
and  called  the  attention  of  the  court  to  the  deciuoa 
of  Martin,  B.  in  tbe  Bradford  FeHtion  (reported  19 
L.  T.  Rep.  N.  S.  718.)  There  the  conatitoeney  was 
21,000.,  and  tbe  expenditure  was  shown  to  amount 
to  7200J1,  and  on  this  Martin,  B.  said  that  it  wu 
impossible  for  any  eleotion  to  stand  in  the  faoe  of 
such  an  ezpendituie  (tf  mon^  as  this,  and  tiw  peti* 
tkm  aooOTOingly  nuMMeded. 

The  evidence  sufBdently  appears  in  the  judg- 
ment: 

March  2.— O'Bribs,  J.  (having  discussed  several 
cases  (tf  alleged  bribery)  said:— These  sevml 
diargee  of  Mbery,  to  wtaieh  I  hare  partienluly 
refemd.  are  the  on^  easea  among  tbe  aeveoty* 
eight  mentioned  In  the  bill  of  particulars  as  to 
which  any  evidence  has  been  given  ;  and  I  have  re- 
ferred to  those  cases  at  some  tength,  not  merely  for 
the  sake  of  showing  the  grounds  upon  whicb  I  have 
oome  to  the  conclusion  that  none  ^  them  has  been 
established,  but  also  for  the  porpooe  of  ezpces^ 
my  strong  disapprobation  ot  ^  manner  in  whkh 
this  bill  of  particulars  has  been  framed.  It  appears 
that  127  voters  pdled  for  Mr.  Wegoelin  at  the 
election,  and  106  for  Sir  J.  McKenna.  There  are 
chju-ges  of  bribery  in  seventy-eight  cases,  ss  to 
voters,  of  whom  the  far  greyer  number  voted  for 
Mr.  Wegodin.  When  the  case  was  opraed  bty  Mr. 
Hen»,  as  a  ease  in  which  anbstitution  was  not 
prayed,  it  struck  me  (what  the  resalt  tias  proved), 
that  uiere  was  great  doubt  whetha  these  casei 
were  inserted  upon  any  sufficient  grounds.  The 
object  of  a  bill  of  particulars  is  to  give  the  oi^ndte 
party  reasonable  information  as  to  the  case  tint  will 
be  made  agunst  him ;  to  give  him  an  opportunity  of 
inquiry,  and  to  enable  him,  it  he  can,  to  contradict 
or  ezpWn  the  facta  charged  against  him ;  bnt  the 
system  adopted  here  would  defeat  that  object  The 
petitioner  might  almost  as  well  in  this  case  tiave  in- 
cluded in  tbe  bill  of  particulars  the  127  parties  wbo 
voted  for  Mr.  Wegu^,  and  I  cannot  avoid  saying 
that,  in  my  opinion,  this  Ull  ot  partioolan  was 
rither  framed  «ai  a  Uind"  (to  nae  an  opnawn 
Utribnted  to  Ur.  Justice  WU£a*  on  a  late  oeeadaB)^ 
and  for  the  P«inB^^e^lf%$»^4&"^ 
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logtbecuesto  beinqntred  into  fo  numerooi,  that 
proper  Inqnhy  could  not  be  made,  or  elM  (if  not 
prepued  iritb  that  iotention)  that  it  was  framed 
vitn  a  reckless  disregard  and  indifference  to  ita 
sccuncy  and  without  the  alightest  consideration 
whether  tiie  cfaai^^  in  it  were  tme  or  not,  or 
'whether  tbote  acting  for  petitioner  had  any  reason* 
lUe  ground  or  reliaNe  InfbnnaUcHi  as  to  their  truth. 
Betides,  in  the  present  case,  the  respondent  himself 
ii  dialed  with  personal  bribery  in  all  those  cases 
tmept  two  or  three.  Ho  was  examined  hy  peti- 
tioner as  a  witness,  bat  he  was  not  asked  a  single 

Jnettion  bj  petitioner's  connsel  as  to  those  charges. 
lUier  gentlemen  were  also  charged  wiUi  pareooal 
txibeiy.  Sereral  of  them  were  examined  dnrlDg 
the  trial;  bat,  with  a  few  exceptions,  not  a 
tiogle  qoesHon  wis  asked  <^  them  by  peti- 
tioner*!  connsel  as  to  those  charges;  and  Mr. 
Butt,  as  respondent's  counael,  had  of  course  to 
uk  them  to  oegatire  charges  that  were  made 
ipoa  fpa,  but  which  neittieT  the  counsel 
nor  the  witnesses  for  peUHooer  rmtured  to  sup- 
port. I  think  that  some  regulations  should  be 
made  with  regard  to  such  bills  ^  particulus,  and  I 
haTi  made  ueae  obMrratioof  to  express  my  dia- 
apimbation  ai  the  practice  resorted  to  on  this  occa- 
Bkn,  and  to  show  that  it  should  be  discountenanced 
in  eniy  poetible  way*  and  slionld  be  regarded  as  a 
mattw,  mdch  (whaterer  the  result  of  the  petition 
may  be),  should  materially  affect  the  question  of 
costs,  it  a  party  has  a  case,  and  comes  fwward 
and  ncoeeds  on  it,  that  is  no  reason  why  he  should 
lead  tiie  proceedings  with  gross  charges  against  indi- 
TliaaU  without  any  ground  or  reliaUe  infMmation 
spin  which  to  atutaintimn.  XntiiepnieiitcaseMr, 
Bamett,  dtfaou^  not  aerred  with  a  •ubpcsoa  as  a 
witness,  stated  Uiat  be  came  here  with  every  docn- 
ment  he  could  get  to  vindicate  his  character,  becanse 
be  heard  that  he  was  charged  in  the  bill  of  particu- 
Ufs  with  having  bribed  sereral  persooi.   Toe  next 

rt  irf  the  case  ia  as  to  the  employment  of  watchers. 
Ibe  course  of  the  ttial,  I  exprosecd  my  <^oion 
ttat  it  was  upon  the  erldenoe  auffidentiy  ahovn 
that  the  gMeral  arrangement  for  the  appointment 
of  watchers  was  made  bona  A<U,  and  was  conridered 
neeeseary  hy  the  parties  who  made  it  for  the  pur- 
poiai  wliieh  th^  stated,  namdy,  for  th^  protec- 
tion. I  understood  that  Mr.  Heron,  petititmer's 
leadhig  oouoad,  did  not  diasent  from  that  view,  hue 
aeqnieeeed  ia  it.  The  matter  was  lefemd  to  by 
Be  upon  the  examination  of  a  witness  who  was 
uked  as  to  a  cooTersation  with  the  Rev.  Hr. 
tdky.  Hr.  Heron,  on  the  part  of  the  peti- 
tioner, otjected  to  that  question,  and  I  sUted 
that  the  only  object  of  such  eridence  appeared 
to  be  to  show  the  bona  Jidt  character  of  the 
arrangement  made  for  the  employment  of  watchera, 
wUA  I  said  was  in  mr  opinion  tufflcienUy  shown 
qwn  the  eridence.  When  I  stated  what  my  im- 
pnarioo  waa,  Hr.  Heron  acquiesced  in  it,  and  the 
qeestioa  was  not  inesaed ;  but  on  tiia  following  day 
■fter  Hr.  Heron'a  departure,  Mr.  Exiiam  dissented 
from  my  riew  <ii  Mr.  Heron's  acquiesence,  and  I 
then  stated  I  did  not  wish  to  Und  counsel  by  what 
had  been  atated  in  the  course  of  discussion,  and  not 
taken  down  as  admission.  A  considerable  amount 
ti  erideoce  was,  howerer,  given  on  this  matter, 
in  my  oinnion  clearly  s&owed  that  Hr.  Hcvon 
vas  iootifled  in  not  disputing  tiM  corteotneaa  of  the 
condnsion  at  which  I  aUted  I  hod  •nired.  It 
^peered  from  that  evidence  that  2fir.  Wegnelin  in 
me  beginning  of  his  candidature  was  encountered 
by  the  decided  opposition  of  the  Roman  Catholic 
curgy  ftf  tiiia  town,  who  bad  in  very  stroog  Ian- 
CVMe  attempted  to  diseoantenanoa  aov  oppovtion 
toSr  Joanu  JtoKenna,  and  had  in  like  manner 
■Mwaeed  thair  congregationa  on  rarloua  ocoadona 
to  that  affeec  Mr.  Komedy  (an  actire  anpporter 
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of  Mr.  WegodinX  swore  that  in  aconreraation  vith 
Mr.  Hodnett,  the  conducting  agent  of  Sir  Joseid> 
McKenna,  early  in  August,  Hr.  Hodnett  sud  in  hi* 
office  that  Uie  Ber.  Canon  Murf^y,  with  the  mob, 
would  sweep  the  opposition  to  Sir  Joseph  McKenna 
out  of  the  town.  The  Ber.  Canon  Murphy  wae 
examined ;  he  denied  (and  I  believe  his  deniid) 
that  he  ever  had  sud  or  done  anything  that 
woull  have  warranted  Mr.  Hodnett  to  make 
that  statement ;  and  Mr.  Hodnett  also  on  his 
exam[nati3n  said  that  Canon  Murphy  had  never 
said  anything  that  would  warrant  such  a 
statenent.  But  I  refer  to  this  mattor,  not  for 
the  parpose  of  considering  whether  aneh  a  state- 
ment was  in  fact  made  by  CaatMi  Mnriihy,  bat  to 
show  the  imNession  wfaidi  Hoduett  conveyed  to 
Kennsdy,  and  the  apprehension  that  might  naturally 
be  sufposed  to  have  been  created  in  the  minds  of 
Mr.  ^eguelin's  supporters  hy  what  Mr.  Hodnett 
said.  Mr.  Hodnett  was  examined  to  contradict 
Kenndy's  evidence.  On  his  direct  examination  he 
gare  a  qualified  denial  of  having  said  so,  but  on  hie 
crota-lxamiaation  he  said  that  he  would  not  posi- 
tively lay  that  he  did  not  make  suoh  a  statement  to 
Mr.  Kuoedy,  as  he  said  many  things  during  the 
election  agitation ;  but  he  was  sure  ha  did  not  make 
that  sktement  to  Kennedy  in  his  ofllc&  or  except 
amonggroups  of  people  to  keep  up  weir  sjjririts. 
It  appears,  however,  that  Mr.  Kennedy  understood 
the  st4emeot  in  the  terms  in  which  it  was  made. 
Mr.  OSbea,  anotiier  supporter  of  Mr.  Wegnelin, 
also  srore  that  after  the  declaration  of  the  4th 
June,  in  which  so  many  pledged  themselves  to 
oppose  Sir  Joseph  McKoina,  he  waa  conatantly  beaet 
by  tbemob  in  the  street^  shouted  at,  and  hissed  at^ 
when  |assing  at  various  times  from  tiiat  tUl  the  time 
of  the  iteotion.  Mr.  Eastaway,  another  supporter  of 
Mr.  Veguelin,  swMe  that  before  the  watchers 
were  mpoiated,  be  had  heard  tiie  threats  of  the 
mob  ^t  bis  bouse  would  pay  for  it  as  it  had 
done  in  1862,  if  he  did  not  rote  with  the  clergy. 
Dononn,  another  supporter  of  Hr.  W^uelin,  atated 
that  tkfore  he  got  his  watcher's  book  bis  house 
was  atacked,  hia  wife  dragged  hy  the  mob  into  the 
street^od  that  h»  had  been  attacked  and  struck  by 
Sir  Joleph  HcKenna's  mob  in  the  street  at  night, 
and  ttmt  on  one  occasion  they  sidd  they  would  hare 
hia  Ufl.  Subsequent  to  these  occurrences,  and  on 
the  Ifth  Nor.,  within  a  week  or  eight  days  of  the 
etectitt,  an  arrangement  was  made  st  Hr.  Barry's 
office  hy  sereral  of  the  principal  supporters  of  Mr. 
Wegitlin,  that  watchers  should  be  appointed  for 
the  piDtectioQ  of  Mr.  Weguelin's  friends  and  sup* 
porteft.  It  was  then  arranged  that,  in  order  to 
secnrt  the  election  of  proper  watchers,  and  prerent 
the  ibdiscriminate  appointment  of  peraona  who 
mighl  act,  and  take  money  on  both  sides.  Various 
Toteri  who  required  protection,  or  who  were  con- 
sider^ proper  persons  to  make  the  selection,  should 
get  btoka  or  papen  for  the  purpose  of  entering  in 
them  the  names  of  the  man  tb^y  euploiyed.  A  large 
discK^on  must  hare  been  necessarily  left  to  the 
p«rti4  who  got  tlw  books  as  to  the  number  of  men 
they  vould  employ.  After  that  arrangement  was 
maae,,events  happened  which  showed  that  the  pre- 
cauticDs  were  not  by  any  means  superflaous.  Mr. 
Eastatay  swore  that  on  tiie  night  before  the 
poUln|  nis  abop  waa  attacked  and  entered  by 
the  itoh,  beaded  by  Hr.  O'Connor,  the  aon-in- 
law  <rf  Sir  Jos^ih  HcKenna.  Eastaway  stated 
what  took  place  on  that  occasion.  Mr.  O'Con- 
nor Waa  in  coort,  and  was  not  examined  to 
contradict  him.  Mr.  Fleming  and  Mr.  O'Shea 
also  stated  tiut  on  another  occasion  (whether  before 
w  after  the  arrangement  of  watchers  I  do  not  now 
recollffct)  Hr.  CNiea  waa  thrown  down  and  knocked  - 
about  "bf  Sir  Joaroh  HcKenna'a  mob,^<9poaite  1^ 
Joaeph  MeKemia'i  commilJB^j^^^  CMC)^g4e 
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vritoesses  aUo  deposed  to  the  fact  tli&t  a  country 
mob  in  the  iatereat  of  Sir  Jowi^  McKeana  entered 
the  town  at  the  eleetim :  and  (hat  in  their  t^inion 
the  ^qp(^tment  of  watimen  was  reqnlalte  for  tbrir 
protection.  Mr.  Exbam  ycry  properly  relied  upoo 
the  evideace  of  Mr.  Deaaebey,  the  resident  magis- 
trate, who  deposed  to  the  peaceful  atate  of  the  town 
daring  and  previous  to  the  election.  I  attach 
implicit  credit  to  anything  Mr.  Dennehey  stated 
from  his  own  knowledge  of  the  state  of  the  t«wn 
during  that  period ;  but  outrages  such  as  I  have 
stated,  being  sudden  and  of  short  duration,  might 
take  place  and  cause  seriouB  iojary  before  the  police 
would  come  up;  and,  with  respect  to  the  at'.ack 
upon  E^taway's  house^  Mr.  Eastaway  stated  that 
the  mob  had  nearly  all  gone  away  before  Hxe  pilice 
made  thdc  ^>peanuioe.  Mr.  Dennehey  also  stated 
bis  opinion  that  the  mobs  were  so  well  matched 
against  each  other  as  to  prevent  them  from  flgliang. 
Supposing,  th^fore,  that  this  arrangement  was 
made  bonajide  (as  I  have  no  doubt  it  was),  and  that 
it  was  a  reasonable  precaution,  the  questiai  is 
whether  it  was  in  any  instance  carried  out  ccour- 
«Uy,  and  as  a  cloak  for  bribery  or  undue  influence. 
Serwai  wibiesses  were  examined  as  to  the  appoint- 
ment and  employment  of  these  watchers  for  their 
protection,  and  as  to  the  names  and  the  numbo-s  of 
those  employed,  and  the  amount  paid  them.  Vith- 
out  going  into  their  evidence  in  detail,  I  tfaiik  it 
enough  to  say  that  in  my  opinion  no  case  ol  any 
snchooloarable^fpointment  was  established.  The 
rate  of  payment  was  not  excessive,  being  8s.  a  iby  or 
n^bt.  It  i^pean  that  the  number  of  men  was 
about  850  or  more,  and  the  amount  pud  was  Uwut 
&jOL  I  may  observe  that  at  the  late  trial  cf.  the 
IJmerick  election  petition  before  Baron  Fitxgenld,it 
upeared  that  a  very  large  number  of  men  wen  era- 
ployed  for  a  somewhat  similar  purpose,  and  that 
though  they  were  only  employed  during  two  lavs, 
about  2fi0£  was  p^d  for  them.  Mr.  Exham,  h  his 
reply  yesterday,  endeavoured  to  estaUirii  a  case  of 
colourable  payment  of  money,  under  the  protect  of 
watching,  on  account  of  a  discrepancy  of  «  few 
ibilUogs  between  the  statements  of  Patrick  JiSit^ 
and  of  Cronican.  It  is  poatible  that  Ahwn  may 
not  have  {got  the  loll  amount  ha  claimed,  bit  he 
swore  positively  as  to  the  number  of  men  be  emr 
ployed,  and  Uiat  the  amount  due  to  them  was  iqual 
to  the  money  that  he  claimed.  Having  diaposid  of 
this  question  ag  to  the  watchers,  I  now  come  tt  the 
charge  of  distribution  of  money  in  the  streets  t*  the 
poor.  Nwieof  this  money  was  given  to  any  Tct«s, 
but  it  was  alleged  that  this  was  btibeiy  ondM  the 
third  paragraph  of  the  2ad  section  of  the  Coarupt 
Practices  Act  of  1854,  which  declares  every 
person  to  be  guilty  of  bribery  who  shmld 
"directly  or  in^rectly,  by  himseU  or  any  ether 
Bwson  on  his  behalf,  make  any  such  ^ft, 
loan,  AOt  as  therein  mentioned,  to  or  for  any 
pmon,  in  mdst  to  Induce  sudi  persons  to  proture 
or  endeavour  to  procure  the  return  of  any  person,  to 
serve  in  Parliament,  or  the  vote  of  any  voter,"  && 
There  was  certainly  a  very  Urge  aum  of  miney 
given  (I  would  say  moat  improvidently  given),  to 
the  poor  people  in  the  streeUt  it  was  realjyno 
chanty,  wuterer  it  was  intended  foi;  beoaus  its 
effects  were  not  those  that  would  be  prodnoed 
by  well-admiDistered  charity.  Mr.  Weguelin  him- 
self expressed  his  own  disapprobation  of  It  in 
strong  terms.  It  a^eared  that  about  130^  was 
given  by  Mr.  Barry  in  this  way,  160^.  by  Mr. 
Uooney,  and  some  60i,  I  tiiink,  by  Mr.  Bamett. 
That  money  was  distribated  to  an  extent  which, 
omsidering  the  way  it  was  given,  was  quite  inex- 
cnaable.  The  sums  were  distributed  in  sixpences 
and  shillings,  and  I  think  aometimea  in  two-sh31ing 
and  half-crown  pieces.  But  what  is  tha  gtotud 
npou  vbieh  it  is  ^allsged  tiiat  the  giTlDV  of  this 


money  was  bribery,  or  that  it  was  givm  to  isdnoe 
the  persons 'Who  got  it  to  procure  Mr.  WegneUn's 
return,  or  the  vote  of  any  daetor  ?  When  I  aaked 
the  petitioaa's  counsel  this  question,  the  toly 
ground  which  bis  ingenuity  suggested  for  connect- 
ing the  return  of  Mr.  Weguelin  to  Parliammt  with 
the  giving  of  this  money  to  poor  non-electors^  bo  as 
to  bring  die  case  within  this  bribery  section,  was, 
that  it  was  s^xeu  in  the  contemplation  that 
the  pe(^le  who  got  the  money  would  i|mid 
the  amount  in  drink  and  thereby  incraaie  the 
profits  of  the  publicans  with  whom  tiie^  drank, 
and  would  in  that  indirect  manner  influence 
the  votes  of  those  publicans,  and  radeavonr 
to  procure  the  return  of  Mr  Weguelin.  Until  Mr. 
Exhain  stiUed  that,  Z  was  at  a  loss  how  to  connect 
thia  giving  of  mone^  with  an  act  of  biibeiy. 
Buggeation  is  very  ingoiiouB,  but  I  think  it  is 
enough  to  read  the  words  of  the  Act  of  Fariiament 
to  see  that  such  a  proceeding  as  this  was  not  con- 
templated as  being  withio  its  provisions.  Peti- 
tioner's counsel  also  relied  on  the  mders  for  food, 
drink,  boots,  shoee,  aod  other  articles  of  clothing  to 
be  supplied  to  the  poor  wm-electarS';  and  Mr  Ei£iMi 
endeavoured  also  to  estaUish  that  uiese  orders  wen 
given  with  a  view  to  induce  the  sfaopkeepers  Inr 
whom  those  goods  were  su[^ied  to  vote  for  iu 
Weguelin,  on  account  of  the  profits  they  doived 
from  such  orders.  .  Nnmbm  of  those  shopke^ma 
were,  however,  examined,  and  stated  that  their 
profits  on  the  goods  were  very  incontideraUe.  Tbe 
parties  who  gave  the  orders  were  also  examined, 
and  they  swore  they  gave  them  without  the 
alighteat  reference  to  any  advantage  to  be  gained 
by  the  shopke^vers,  or  to  their  votes,  thtragh  it 
appeared  that  all  the  onlera  were  given  to  shop- 
keepers who  had  promised  to  support  Mr  Wegodin. 
With  r^pud  to  uie  profit  of  the  sho^u^pers^  ons 
of  them  said  that  on  the  sale  of  dOl  or  OOi  worth 
of  goods  his  profit  was  not  80*. ;  otheia  said  they 
sold  them  at  lower  prices  than  they  usaaUy 
charged.  It  appeared  that  in  one  shop  boots  ef 
rather  an  expauive  descfiptioa  were  supplied ;  but 
the  shopkeeper's  dai^ter,  who  was  examinri, 
accounted  for  it  by  saying  that  when  the  order  wu 
given  her  stock  was  neariy  exhausted,  and  she 
could  only  giv«  what  she  had ;  and,  with  reepect  to 
some  patent  leathw  boots  which  were  so  mnch 
commented  upon,  it  i4>peared  that  they  were  bought 
for  Mr  Weguelin  himself.  With  reference  to  the 
orders  for  food  given  to  the  poor  non-elector%  Ur 
Exham  ttated  he  could  not  bring  them  witfua 
the  4th  aaethm  ag^st  treating.  But  if  he  could 
not  bring  than  within  that  secnoa,  how  could  th» 
be  brought  within  the  section  against  bribery  7  u 
the  purpose  for  wluoh  those  orners  for  food  were 
given  was  such  as  to  bring  the  case  within  the  Srd 
paragraph  of  the  bribery  secUoB,  it  would  follow 
that  it  would  be  eaoally  vitliin  the  4th  sectiaB 
against  treating.  I  shall  next  consider  tiie  charge  «f 
excessive  p»ment8  made  to  respondent's  agents.  Mr 
Exham  oppUed  at  the  dose  of  petitioner's  evi* 
dence  tar  liberty  to  amend  the  petition  by  chargiDg 
that  those  over  p»ments  rendered  the  election  van 
under  tike  1  &  2  Qeo.  4,  c  68,  s.  6.  I  refoeed  that 
application  on  the  various  grounds  1  than  stated, 
and  I  stated  also  that  if  it  was  necessary  to  dacUc 
tiie  p<^t  I  should  be  iooliaed  to  hold  that  this  Act 
of  Geo.  4  has  been  impliedly  r^iealed.  "Vfith  r^atd 
to  counties,  by  the  aabseqnent  Acts  to  which  I 
referred,  theBef<wmAct  (2  &SWilL4),  redneedtfae 
non^r  of  pdUng  day*  from  fifteen  to  five;  and 
the  snhNqilHitAet  of  I860  (18  &  U  ITiet.  Ck 
68),  further  redoced  the  mimbw  at  poUinc 
days  to  two  in  counties  and  one  in  dtieih 
towns,  and  boroughs;  and  anetfaer  subseqnnt 
Act  (25  A  26  Vict.  c.  62)  farther  rcdnosd  tta 
polUng  days  in  eonatisa  to  < 
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diriuoD  of  polling  places  in  counties  made  by  those 
latter  Acts  voiild  necessitate  the  employment  of 
more  than  ooe  conducting  agent,  irfaich  alone  was 
allowed  by  the  Act  of  Geo.  4.  In  a  county  it  could 
not  be  coDtended  as  Teasonable  (»r  just  that  a  candi- 
date sbonld  be  prohibited  from  naTior  more  than 
one  Buch  agent.  Take  the  county  in  which  we  are, 
in  which  there  are  so  many  polling  places,  and 
where  poUiag  lasts  but  one  day  only,  could  it  oe 
ctmtended  that  in  this  county  a  candidate  should 
employ  only  one  conducting  agenL  or  should  pay 
his  otiier  agents  or  inspectors  only  tbe  sums  pre- 
acribed  for  one  day  by  the  Act  of  Geo.  4  ?  If  he 
did  so,  he  would  not  get  persons  upon  whose  judg- 
ment  or  intelligeoce  be  could  rely.  Supposing,  how- 
erer,  that  this  proTisioa  of  the  Act  of  Geo.  4  is  stiU 
in  force,  the  petitioner  cannot  rely  on  those  over- 

Cyments  as  of  itself  vitiating  the  election,  because 
did  not  miUEe  that  case  by  his  petition.  But  Mr. 
E]diam  further  oontended  Uiat  these  OTCr-paymeuts 
ware  acta  of  bribery  within  the  8rd  pai^Kraph  of  the 
bnbeiy  section  of  the  Act  of  1654.  Considering, 
howerer,  the  very  penal  consequences  attached  to 
Iwibery,  and  that  if  these  over-payments  to  agents 
were  to  be  considered  as  acts  of  bribery,  they  would 
be  acts  of  petBooal  bribery  by  the  candidate  who 
paid  those  agents,  I  cannot  come  to  the  conclusion 
that  they  should  be  considered  as  such,  or  that  it 
was  the  iatentioa  of  the  Legislature  to  make  those 
orer-payments  acts  of  bribery.  Such  an  intention 
diouul,  I  think,  have  been  expressed  in  clear  and 
noambignous  terms.  A  supposed  cose  was  put  by 
Ur.  Ezham  of  extravagant  sums  (say  lOOOA)  being 
paid  to  two  or  three  influential  Nlicitors  in  a  town, 
oatensibly  for  their  services  as  agents,  but  really  for 
the  pnrpoaea  of  securing  their  support  and  influence 
with  the  voters.  Every  case  must,  however,  be 
jodged  of  by  its  own  circumstances ;  and  if  such 
•xtnragant  sums  were  paid  to  influential  parties  in 
a  town,  sums  exceeding,  aod  out  of  all  proportion, 
the  amount  of  any  fair  remuneration  for  thdr  legi- 
timata  services,  then  indeed  it  would  be  a  question 
whether  the  money  was  bona  Jida  paid  for  such 
MTricea,  or  was  not  really  paid  for  the  purpose  pro- 
hibited by  this  third  paragn^jh.  When  that  oase 
ariieaii  will  he  requisite  to  deal  with  it;  but  for 
the  pnsent  I  state  my  ;opinicai  that  on  the  question 
nised  in  this  case,  and  having  regard  to  the  facta 
which  appeued  npon  the  evidence  aa  to  the  agents 
who  were  aj^toint^  I  do  not  think  that  theae  over- 
ptyments  can  be  r^ed  on  as  acts  of  bribery.  It 
4^Mxa  that  the  only  agent  who  was  a  zesideot  or 
voter  of  this  town  is  Mr.  Barry,  who  was  virtually 
Ur,  Weguelin's  conducting  agent,  and  who  did  not 
Tote  at  tihe  election.  Mr.  Mooney's  first  acquiuot- 
ance  with  Toughal  was  on  a  visit  some  months 
before  the  election.  Neither  he  nor  Rice  or  Mackay 
bad  votes ;  and  it  is  to  be  observed  as  to 
tiw  piyniait  to  Mr  Bice,  that  it  included  his 
■ttanaanee  at  the  revision,  vbldi  was  a  matter 
that  Inquired  intelligence  and  labour  to  carry  out. 
I  now  come  to  a  question  upon  which  I  have  felt 
some  difficulty,  namely,  the  charge  of  treating; 
*oA  I  shall  first  notice  the  argument  of  Mr.  Kxham, 
^  the  old  Act  of  the  36  Oea  8,  c.  29,  s.  19,  is  still 
in  fmw  as  regards  banmghs.  The  provisions  of 
Aat  section  are  (junoo^t  oibar  things)  that  no 
peraoa  to  be  thereafter  elected  to  serve  in  Farlia- 
■cnt  for  any  coonty,  city,  town,  or  borongh,  shall, 
after  the  teste  of  the  writ,  or  «fter  a  vacancy  shall  have 
bsifnned,  give  or  allow  -to  any  elector,  directly  or 
buUrectly,  any  meat,  drink,  or  entertainment ;  or 
disll  at  any  time  tharaafter  give  or  allow  any  meat, 
wnk,  &C.,  to  any  voter  in  order  to  be  elected,  or  for 
<wing  elected  ;  and  that  the  election  of  any  person 
w  giving  or  allowing  any  meat,  drink,  &c.,  should 
be  void.  Mr.  Clarke^  wboae  book  has  been  cited, 
"TtlTOWes  Us  <q;dni«i  tba^  nndsr  the  Idth  section, 


the  qualifying  words,  "  in  order  to  be  elected,"  &c., 

rjverned  only  the  latter  part.  'Without  saying  tbat 
concur  in  that  conclusion,  the  consequences  of  not 
holding  would  be  ver^  serious  if  that  section  was 
■till  in  force.  Suj^xwjoa  a  candidates  brother,  or 
other  near  relaUon,  who  bad  a  votc^  came  and  dined 
with  him  before  the  teste  of  the  writ  and  tho 
election,  the  candidate  would  be  liable  under  that 
Kction,  aa  the  first  part  of  it  prohibits  the  giving  of 
neat  or  drink  to  any  voter,  without  reference  to  the 
purpose  or  design  for  which  it  was  given  ;  and  the 
undidate  would  in  such  case  be  disqualified  from 
king  elected.  It  appears  that  this  old  Act  ct 
Ceo.  3,  so  far  as  relates  to  counties  of  cities 
Old  counties  of  towns,  was  repealed  by  the 
i  Geo.  4,  c.  65;  but  the  79th  section  of 
that  latter  Act  contained  a  provision  in  terms  the 
atme  as  the  19th  section  of  the  former  Act,  except 
toat  it  applied  only  to  counties  of  cities  and  coun- 
£es  of  towTu.  That  79th  section  was  itself  ex- 
jressly  repealed  by  the  Corrupt  Practices  Act  of 
1B54,  whidi  does  not  repeal  or  notice  the  Act  of  the 
S  Geo.  S,  which  was  then  unrepealed,  as  to  boroughs- 
it  Ireland,  though  it  does  re^al  the  English  Act  of 
will.  3,  which  contains  provisions  similar  to  those 
d  the  19th  section  of  35  Geo.  3  ;  and  Mr.  Exhsair 
a>ntenda  that  accordingly  this  19th  section  ia  still 
i|  force  as  to  boroughs.  It  would,  however, 
nquire  some  reason  to  establish  that  the  Legisla- 
tire  intended  that  a  different  state  of  the  law 
should  exist  in  Ireland  from  that  which  exists  in 
Bagland,  and  also  intended  that  there  should  in 
Delaqd  be  a  difference  in  the  law  of  treating  as 
rtgards  boroughs  from  that  which  exists  as  to 
ctunties  of  cities  and  counties  of  towns.  Mr. 
CHagan  (respondent's  counsel)  also  relied  on  the 
nimble  of  tiie  Corrupt  Practices  Act  of  1834,  as 
mowing  the  intention  of  the  IiegisUtare  to  hare  (a* 
itgards  corrupt  practices)  the  same  law  for  all 
ejections.  That  preamble  states  the  insufficiency  of 
tke  laws  then  in  force  for  preventing  corrupt  prac- 
tices in  the  election  of  members;  and  that 
il  was  expedient   to   consolidate    and  amend 

Sch  laws.  Then  the  4th  section  deals  witb 
me  of  the  acts  which  are  legislated  against  b^ 
lite  19th  section  of  85  Geo.  3,  and  provides  that 
Ihey  shall  constitute  the  offence  of  "  treatinf^"  If 
iiey  are  done  "  corruptly."  The  2Srd  section  of 
pe  Act  of  1854  may  also  be  referred  to.  It  is  clear 
cat,  so  far  as  the  lOth  section  of  the  35  Geo.  3  was 
b  remain  in  force,  there  would  be  no  doubt  that  the 
living  of  food,  meat,  or  drink  npon  the  d^  oi 
tolling  would  be  illegaL  But  this  28rd  section  ot 
tie  Act  of  1854  states  that  doubts  bad  arisen  as  to 
*  whether  the  giving  of  refreshments  to  voters 
in  the  day  of  nomination  or  the  day  of  polling 
M  or  be  not  acccording  to  law,"  Probably 
whoever  prepared  this  Act  had  not  in  his  coa- 
Umplation  the  Act  of  35  Geo.  8.  But  X  fully 
^ncur  in  the  principle  so  clearly  relied  on  by  Mr. 
p'Hagan,  namely,  that  an  Act  of  FarliamenL 
though  not  expressly  repealed,  ia  impliedly  repealed 
by  a  subsequent  Act,  the  provisiooa  of  which  are 
inconsistent  with  the  previous  Act,  and  I  think  on 
ihatjground  I  should  hold  that  the  I9th  section  of  the 
|5  Geo.  8  is  no  longer  in  force,  eren  as  to  boroughs 
b  Ireland.  The  psirt  of  the  case  as  to  the  charge 
4f  treating,  with  respect  to  which  I  feel  the  diffi- 
culty I  have  stated,  is  that  which  rests  upon  the 
ith  section  of  the  Aot  of  1854.  Mr.  Butt,  in  the 
irat  instance,  contended  that,  having  regard 
10  the  Act  of  1868  {21  &  22  Vict.  c.  87,  s,  8), 
frhich  altered  tho  definition  that  had  been 
given  by  the  Aft  of  1854  'of  the  wnds 
"'candidate  at  an  election,"  Mr.  Weguelin  was  not 
responsible  for  any  act  of  treating  committed  before 
the  dissolution,  consequent  upon  which  the  writ  for 
holding  this  election  was  issued.  /nt^^^^64, 
Digitized  by 
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Beet.  88,  says  that  the  words  "  cmndiclate  at  ao  dec- 
tion"  shall  iodude  "  all  persons  elected  to  lerre  in 
Fartlament  at  such  election,  and  also  all  penons 
nominated  as  candidates,  or  who  shall  have  decUred 
tbttnadrea  candidate*  at  or  beftm  inch  election." 
If  that  deflnltioa  of  the  words  **  candidate  at  an 
election"  was  still  Id  force,  there  woald  t>e  do  doabt 
wbaterer  tliat  the  sitUng  member  would  be  anaver- 
able  for  any  acts  ot  treating  committed  br  bin  or 
his  agents  after  the  time  when  he  declared  himself 
a  candidate,  thongh  long  before  the  election.  Bnt 
Mr.  Bntt  (and  I  beltere  be  may  hare  the  credit  of 
haTing  first  soneated  this  point)  r^ers  to  the  21  A 
32  Vict,  c  67,  the  Srd  section  of  which  expnssly 
repeals  ao  mach  of  sect.  38  of  the  Act  of  I85t,  as 
defined  the  words  "candidate  at  an  election," and 
declares  that  in  the  cooBtrnction  of  the  said  Att  of 
1854,  as  amended  by  said  Latter  Act,  "  the  words 
<  otndidate  at  an  election'  and  tbe  words  '  candidate 
at  any  election*  shall  include  all  persons  electtd  to 
terre  in  Parliament  at  soch  election,  and  all  per- 
sons nominated  as  candidates  at  such  dedion, 
or  who  shall  hare  declared  themselves  cindi- 
dates,  on  or  after  the  day  of  the  iBsnlqF  of 
the  writ  for  such  election,  or  after  the  dimlu- 
tion  or  racancy  in  consequence  of  whidi  such 
writ  shall  have  been  issued."  The  foUopring 
definition  of  the  word  "candidate"  is  given  ii  the 
8rd  section  of  the  interpretation  clause  of  the  Act 
of  last  sesaloo,  viz.,  "  Candidate  shall  mean  any 
pwsoa  elected  to  terre  In  Parliament  at  an  elestion, 
and  any  person  who  has  been  nominated  at  cr  de- 
clared nunself  a  candidate  at  an  election."  Mr. 
Butt  contend*  ^t  the  4th  section  in  the  A:t  of 
1854,  which  defines  the  offence  of  treating,  shnitd 
be  read  with  the  definition  of  the  words  "  canddate 
at  an  election,"  given  by  the  subsequent  Act  (rf 
1858 ;  and  that  if  a  person  was  not  (within  the 
meviing  of  that  definition)  a  candidate  at  the  time 
he  treated,  he  therefore  was  nut  responsible  ftr  it 
under  said  4th  section,  and  that  no  action  conS  be 
brought  against  him  for  the  penalty  of  60L  irapised 
by  that  section  except  for  acts  done  after  he  becaasa 
■nch  candidate;  and  he  further  contends  tbit  if 
mch  penoo  waa  sued  for  the  penalty,  after  he  de- 
darea  himadf  a  candidate,  for  acts  of  trertlng 
committed  by  him  before  he  became  a  candidae,  it 
i*  dear  that  as  he  was  not  liable  to  the  penalty  at 
the  time  of  committing  those  acts  he  could  not  inb- 
seqnently  become  liable  thereto  on  the  grounl  ot 
his  subseqoentty  becoming  a  candidate.  Though 
thia  U  a  very  ugenious  argument,  I  am  not  pre- 
pared  to  pnuonnoa  any  opinion  upon  it  I  tUnk 
tbe  construction  for  which  Ur.  Butt  contends  wrald 
lead  to  consequences  that  would  in  a  manner  lul- 
lify  one  of  the  manifest  objects  of  the  Act, 
by  holding  that,  down  to  the  time  of  dissolnton, 
acts  of  treating  might  be  committed  with  impuniy. 
If  ao^  ibe  mischief  intended  to  be  avoided  by  the 
Legislature  might  ;take,  plac^  and  the  cnnudite 
absolved  from  all  reapcmBibility,  provided  he  atopsed 
at  the  dissolution,  u,  on  the  other  hand,  treaing 
by  the  candidate  before  the  dissolutton  was,  by 
reason  of  the  subsequent  statute,  exempted  fiom 
the  operatiiM  of  the  Act  of  1854,  wbidi  is  a  p«iai 
Ae^  then  Mr.  Bntt  has  a  right  to  contend  tiat 
thaae  sUtatea  should  be  strictiy  constnied.  I  lave 
stated  that  be  may  hare  the  credit  of  raising  this 
point,  because  I  find  that  in  some  of  the  teoent 
election  trials  in  England  acts  of  treating  ntn 
proved  and  sucoesaf  ally  rdied  on,  though  they  tvok 
place  before  the  dissolution.  In  the  Windtor  owe 
(the  first  that  waa  tried),  a  tranaaetion  took  j^aoe 
in  the  month  ot  August,  whidi  was  relied  on  as  an 
act  of  treating,  namely,  that  of  the  sitting  member 
presiding  at  and  providing  wine  for  a  dinner  that 
was  given  by  some  society.  Willes,  J.  held  that  it 
^^^wai  not  an  act  of  treating,  becauae  the  sode^  waa 


a  social  and  not  a  political  one;  but  the  fact  nf  iu 
having  occurred  before  the  dissolution  was  not 
relied  on.  Under  these  circnmatances  I  will  not 
here  decide  that  Mr.  Weguelin  ia  not  respondble  for 
acta  of  treating  committed  previoos  to  tm  diasdo- 
tion.  Hie  question  haa  been  reiy  ably  arned  by 
Mr.  Butt,  and  I  stated  in  the  early  part  of  toe  trial 
that  I  woBld,  if  necessaty,  reeerre  the  question 
for  the  considmtion  of  tlie  Court  of  Common 
Pleas,  under  the  12th  section  of  the  Act  of  lut 
session.  What  I  hare  already  stated  impliea  that 
I  bare  come  to  the  oondnskm  upon  tbe  qaes- 
tion  of  treating  that  acts  took  place  whidi  lugbt 
be  considered  as  treating,  antt^eet  to  the  eonstme- 
tion  of  the  words,  "  candidate  at  an  dection,"  in 
that  4th  section ;  but  there  1*  upon  this  point 
another  question  of  difficulty  as  to  the  meaning  of 
the  word  "  eomptly  "  in  that  section.  It  has  been 
nrgedf<»  the  reipondent  that  if  an  Act  <rf  Pariiament 
attadies  a  penalty  to  an  act,  **if  done  corrapUy," 
this  would  imidy  that  the  doing  <rf  the  act  was  not 
/wr  wcormpt,  and  that  thoe  Mould  be  some  other 
element  in  the  case  to  warrant  the  condusion  that 
the  party^y  doing  the  act,  became  liable  to  tka 
penalty.  This  4th  section  uses,  in  tbe  banning  ol 
It,  tbe  word  "  cotmptly."  It  prorides  that  **  evoy 
candidate  at  an  dection  shall  be  deemed  guilty  (tf 
the  offence  of  treating  who  shall  < corruptly*  if 
himself,  or  by  or  with  any  person,  or  by  any  othfv 
ways  or  means  on  his  hdudf,  at  maj  timo,  dtber 
before,  during,  or  after  any  dection,  directly  or  in- 
directly give  or  provide^  or  cauaa  to  be  given  or  pn^ 
vided,  or  shall  be  acceeaoiy  to  the  giving  or 
providing,  or  shall  pay,  wholly  or  in  part,  any 
expenses  incnrred  for  any  meat,  drink,  entei^ 
tainment,  or  provision,  to  or  for  any  penon  in  order 
to  be  dected,  or  for  bdng  dected,  or  for  the 
purpose  of  corruptly  infinendng  such  peraoa 
or  any  other  person  to  glre  or  refrain  frmn 
giving  bi*  TOte  at  such  dection,  or  on  account 
of  sndi  person  having  voted,"  &c^  Ac  Ibt 
qnestion  then  is,  what  is  the  meaning  of  thia  word 
"oormptly '*?  and  |whetiier,  having  r^ard  to  tbe 
various  anthwlties  upon  this  point,  tiie  proof  that  hat 
been  given  here  of  what  tOMC  puoa  at  the  Deron- 
shireArma  ahowed  that  the  drink  there  aupjidied 
was  given  "  eormptiy."  At  the  recent  trial  of  th« 
Bv^ord  Petitiatt  (No.  1),  it  was  hdd  that  th* 
opeung  of  a  number  of  public-houses  for  tbe  purpoas 
of  Indiscriminatdy  supplying  drink  to  voters  and 
non-Toters,  warranted  the  ocmdnsion  of  owmptlop. 
But  b^ofe  I  oonrider  the  Tarions  authoritiea  aa  to 
the  effect  and  meaning  of  that  wwd  *'oomiptly,"  I 
will  refer  to  what  took  place  at  the  Devonshin 
Arms  Hotel,  which  had  been  taken  for  Mr.  Weguelin 
in  July.  Mr.  Heron,  in  his  opening  statementL 
commented  at  considerable  length  upon  the  bill 
famished  by  that  hotel.  During  the  eatiy  part  of 
thia  trial  it  was  tbe  case  of  petitioner^  couad  ttat 
almoatall  of  the  great  quantity  4tf  drink  <rf  Tailon* 
descriptions  chafed  In  that  Ull  was  consumed  at 
the  entertdnments  in  tbe  upper  rooms  of  tbe  hotd 
in  which  Ur.  W^elin  and  Vis  fiieads  and  agenta 
were  stopping  fnmi  time  to  time.  Bnt  I  could  not 
reooncUe  that  snppodtion  with  tbe  erideDoe  givea 
aa  to  the  namber  and  deaoriptlon  at  penooa  wIm 
dined  In  or  frequented  thoae  unper  loonia.  lBa> 
Murnhy,  tbe  dauditer  of  the  hotel  keeper  (who 
was  himadf  unable^  from  lUneaa,  to  attend  aa  « 
witness)  swore  on  her  first  examination  that  she 
took  down  the  orders  for  such  drink  as  tiny  woo 
given  to  her  by  the  two  wdtressea  vrfao  attended  ia 
thoae  upper  rooms  (one  ot  whom  waa  podneed  hm, 
and  tlM  other  waa  not  now  in  har  aerriee).  Ik 
appeared  from  the  evidence  of  tiie  wdtreas  who  waa 
examined,  that  she  nsed  to  bring  such  orders  to 
the  bar,  and  take  upstdra  what  was  ao  ordered; 
«d  Mi.  M«,hT  .U«4^*..  ,gj^^  *». 
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OD  a  slate,  and  enter  from  that  In  her  book,  eitiier 
in  tbe  eTeniog  or  the  next  morning,  the  amount  of 
drink  eo  (vdered,  and  which  (ai  I  onderatood  from 
her  llrtt  eridence)  was  ornried  opatairs  to  tome  of 
the  rooma  occupied  hj  Mr.  Weguelln's  friend*  or 
agents.  I  examined  the  hotel  book  more  partica- 
hriy,  and  wai  stnick  with  -the  fact  that  thia  ex- 
eenre  anpfdy  of  drink  occurred  on  some  particular 
days.  I  accordingly  bad  Miu  Murphy  recalled, 
■nd  on  her  farther  examination  it  appeared  (what 
had  not  before  transpired,  thouBh  I  do  not  think 
she  had  in  tiie  atighteat  deme  intended  any  oon< 
eialment  or  raialaidlng  on  lier  first  examination) 
tfa&t  a  great  quantity  (two  thirds,  at  all  events) 
was  consumed,  not  in  the  rooms  upstairs  or  upon 
orden  given,  rat  under  the  following  circumstances : 
It  appeared  that  on  fourteen  or  fifteen  erenings 
during  the  few  months  preceding  the  election  thore 
were  meetings  of  Mr.  WegneUn's  sapportws  at  Dill's 
eoomiittee-rooau,  and  that  on  Uhwb  occasions  tiie 
gentlemen  and  persons  of  tbe  better  class  who 
sttended  thoae  meetings  qsed  to  come  to  the  hotel 
wben  tbe  meetings  were  over  and  go  upstairs ;  ttiat 
tiiey  were  followed  to  this  botet  hy  a  crowd,  several 
of  whom  attended  the  meetings,  and  thia  crowd 
forced  their  way  on  some  occasions  into  the  hotel, 
wd  inristed  upon  getting  drink,  and  that  she  had 
to  giTe  tbem  drink  in  ordw  to  get  rid  of  them, 
tad  had  sometimes  to  send  for  the  police  to 
dear  the  house,  and  tliat  tiie  drink  supplied  to 
them  was  pot  down  by  her  to  Mr.  Wegoelin,  and 
eoostitiried  so  large  a  proportion  of  the  amount. 
She  also  stated  that  nddm  Mr.  Barry  nov  Mr. 
HbooqTt  nor  any  others  (rf  the  oommlttsc^  ever  told 
her  to  give  such  drink,  and  that  iho  never  infMmed 
them  of  tiie  amount  so  given,  'niat  would,  aoomd- 
ing  to  her  erldence,  account  for  about  two-thirds 
of  the  drink ;  but  the  remaining  one-third  was  voy 
eooriderable  in  quantity,  and  it  appears  that  tiie 
greater  portion  of  it  was  oonmmed  la  the  nxmis 
■pstdra.  A  great  deal  <tf  evidence  has  been  given 
aa  to  the  number  and  class  of  persons  who  frc- 
foentcd  those  upper  rooms,  their  position  in  life, 
and  their  decided  feelings  in  favour  of  Mr.  Wegnelin. 
It  also,  however,  appeared  that  on  three  several 
oeeadons  when  Mr.  Wegnelin  entered  this  town, 
Baady,  on  the  29th  July,  the  Stb  September,  and 
Ae  SMi  October,  drink  to  a  eonslderable  anwnnt 
vas  ooosumed  in  tbe  coffee-room  by  the  persons 
iriw  took  part  in  such  processions  and  accompanied 
them  to  the  hotel,  several  of  those  persons  being 
▼otert-  It  certainly  appears  that  some  persons  who 
drank  from  time  to  time  in  the  coffee-room  on  those 
•eearioBS,  nsed  to  treat  each  other  and  pay  for  their 
drink  mnwrlves ;  bat  a  coarideraUe  part  of  the 
drink  consumed  on  those  three  occasions  was  not 
paid  tor,  bat  was  chsrged  in  the  hotel  book  to  tSr. 
Wegaelin.  The  name  of  Robert  Murphy,  son 
of  tbe  hotel  keeper,  was  mentioned  yesterday  by 
Mr.  Sxham,  and  his  non-production  was  com- 
mented upon.  As  I  had  not  known  that  he 
took  soy  part  in  the  manu|ement  of  the  hotel, 
the  necessity  of  calling  for  his  production 
had  not  occurred  to  me;  but  when  Mr.  Exhani 
observed  npon  tiis  not  having  been  examined,  I 
thoaglit  it  right,  under  the  power  given  to  me  by 
tte  Ae^  to  have  him  called  and  examiaed ;  and  lis 
altted  oiat  1m  recollected  a  nunber  of  eommittea 
■ectings  on  which  occasions  several  of  the  humbler 
Hsssos  fidlowed  from  the  committee  rooms  tbe  gen*  I 
flsMcn  who  went  apstairs.  From  the  manner  in 
whidi  Murphy  gare  bis  evidence,  his  memory  dops 
Mt  appear  to  be  very  good,  as  he  seemed  to  forget 
tbmgsOat  one  might  reasonably  think  be  would  I 
have  remembered ;  Bat  at  all  events  he  did  not  give 
VtvrideaeelB  m  manner  that  would  iodooe  me  to 
ttbk  he  vu  adverse  to  Mr.  Wegoetln,  or  that  he 
vodU  eugemte  in  the  slightest  degree  anything 


that  would  tend  to  that  gcnUeman's  disadvantage. 
He  lUted  that  on  several  of  those  occasions  wlwn 
the  crowd  came  over  from  the  oommittee-rooms,  it 
ooniistad  ot  voters  as  well  aa  of  non-votws ;  that 
abont  sixty  or  eighty  persona  used  to  attend  the 
oonmittee-rooms,  and  that  out  of  those  sixty  ot 
eigkty  persona^  several  of  tiiem  would  come  to  the 
hotel  wben  ^tha  meetings  were  over ;  tiiat  some  (A 
thoTOters  would  go  upstairs  and  have  drink  there ; 
andthu  several  of  the  power  class  of  voters  used  to 
coot!  into  the  hotel  and  stand  at  the  bar.  Taking 
hu  tvideofx  with  that  of  Hiu  Murphy,  that 
tboife  presenting  themselves  at  the  bar  and 
aakiig  for  drink  would  get  it  withont  her 
knoTlng  whether  they  were  voters  or  not,  the 
manifest  conclusion  is,  that  on  those  various 
oocanoOB  several  voters  got  drink  at  tbe  bar. 
So  fir  even  as  rdatea  to  the  entertainment  upstairs, 
this  arraogeoient  was  a  very  impcorident  one  for 
Mr.  ^W^iaelin.  It  has  been  held  in  England  in 
sevelal  cases  that  aeti  much  less  poaitive  have  been 
coniUered  as  treating.  Tbe  candidature  of  Mr. 
Wegieliawas  aonouDOsd  on  the  29th  July.  Hie 
oppmltion  which  he  encountered  then,  and  the 
fedilg  that  waa  soo^t  to  be  got  np  against  hioi, 
werurelied  «a  by  Mr.  Batt  as  suggesuag  the  reason 
whyhe  shonld  nave  persons  hm  to  act  for  him. 
To  tiat  ak»e  there  would  be  no  oUection,  but  if  It 
Is  eoltended  that  the  motive  (d  pvisg  these  ctm- 
stantantertainments  In  the  rooms  upstairs  was  to 
proisbta  his  populari^  and  to  counteract  the 
iDflmnce  of  the  o|qxMition,  it  would  go  wy  far 
towards  sstaMlshtng  a  case  of  treating.  It  may  la 
thatittia  fediog  agidost  Mr.  Wegoelin,  which  was 
causid  by  tbs  Bmnan  Catholic  clergy  and  others^ 
rendtted  it  advisaMe  for  him  to  leave  some  of  Us 
frieifls  behind  to  act  for  him  in  his  absenoe ;  and 
thatthis  may  mon  or  less  account  for  the  giving  of 
duiHy,  which,  as  I  hare  already  stated,  did  mrt  in 
my  ^nion  asMmnt  to  bribery*  though  given  far  the 
puriDse  of  inerestfng  his  general  pi^alarity.  Bat 
with  respect  to  the  entertainments  in  the  romns 
npatkirs,  it  is  to  be  observed  that  Mr.  Wegnelin  did 
dot  timself  reside  in  that  hotd  after  the  14th  Aug. 
He  itopped  with  Mr.  Mooney  from  the  0th  to  the 
12tl|  Sept.  on  his  second  visit  to  YoughiO,  and  be 
tooba  honse  for  himself  at  his  tiiird  visit  on  the 
26tl|  Oct.  Mr.  Barrett  did  not  stop  long  at  the 
hot4,  and  Mr.  lUoa  and  Mr.  Mackey  were  tiure 
but  I  occasionally,  so  that  it  is  diflkiolt  to  regard 
thoto  entertainments  in  the  rooms  upstairs  as  what 
wo4d  naturally  occur  from  persons  calling  in  the 
eve^iug  to  see  Mr.  Wegodin  or  his  friemls,  and 
beitg  askad,  as  a  matter  of  coortesy,  to  partake  ot 
dri<k.  CoQSideriBg,  however,  all  the  evidence 
glvfa  as  to  tbe  diaraeter  and  positimis  in  life  of 
the)  persons  iriio  partook  of  Uioss  entertainments 
np^irs,  that  sevanl  of  them  wera  not  voters,  and 
ths  such  of  tbem  as  were  voters  were,  with  few 
ex^ptioos,  the  avowed  sapporten  of  Mr.  WMneUn, 
and  tiM  opponents  itf  Sir  Joseph  McKcnna,  having 
plelged  themselves  to  Mr.  Weguello  from  the  period 
of  lis  arrival,  tiiere'are  groundafor  contending  that, 
if  tie  proceedings  at  the  "  Devtmsbire  Arms  were 
comned  to  thoee  entertainmenta  upstairs,  they 
wo41d  not  amount  to  treating.  Bat,  even  in  that 
CSS4,  it  would  require  much  further  consideration 
beme  I  osme  to  sneh  a  ooocludon,  having  r^axd 
to  the  decisions  in  England,  not  in  one  partteiUar 
cas4,  but  in  several,  and  to  the  ojanion  of  the 
jud|es,  ^at  arrangements  of  that  sort,  where  people 
mmtt  come  without  invitaticHi,  and  partake  of 
driik  at  the  expense  of  the  cuididate,  might  be 
regarded  as  acts  of  treating  from  the  nuniber  of 
tinfes  tbe  drink  was  sorolied,  and  the  ^iparent  ob- 
ieef  with  which  it  was  given.  Bat  I  am  rdieved 
fion  tiM  necessity  of  oonsidering  tte  effSet  of  tiiese 
ontertsinmeDto 
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the  coffee-room  and  at  the  bar  of  the  hotel.  It 
appean  that  oq  the  occaiionB  of  the  three  demon- 
fltrations  on  the  29th  July,  the  fitb  Sept., 
and  the  26th  Oct^  and  of  the  fonrteen  or  flfteeQ 
meetings  at  Dill's  committee-nxmis,  aereral  (rf  the 
people  -rho  attended  the  prooessiont  and  meetings 
need  to  go  into  the  cofFee-room  or  to  the  har  to  get 
drink.  There  is  no  evidence  to  shov  that  there  was 
any  limit  put  npon  them  ;  on  the  contrary,  the  eri- 
deaoe  ahowt  that  any  of  those  vho  attended  the 
isooessions  or  meetings  might  have  gone  to  the 
ooffee-TOOD  or  bar  and  ordered  drink ;  and  though 
there  is  do  ground  for  saying  that  Hiss  Mirphy 
gare  any  quantity  sufficient  to  prodoce  iut»xica- 
tion,  there  Ib  certainly  general  eridence  that  sereral 
Toters  were  seen  drinking  in  the  coffee-roomwith- 
ont  paying  for  it ;  and  we  have  the  farther  eTidence 
of  Bobert  Mnrphy,  which  leaves  no  doubt  upHt  my 
mind  of  the  fact,  that  on  the  oocaaion  oi  those  com- 
mittee meetings  sercral  Toteia  of  the  fannUn 
class  came  from  the  onnmittee-rooms  and  got 
drink  at  the  bar.  He  certunly  declined  to  say 
whether  any  of  the  persons  whom  he  actually  saw 
drinking  on  those  occasions  were  TOters ;  but  we 
bare  the  eridence  of  Miss  Murphy,  that  drink  was 
supplied  on  those  oocasions  to  anybody  who  eame 
to  die  bar  and  asked  for  it.  bidependentiy,  then, 
of  the  law  of  the  case,  no  one  on  this  eTidence  can 
hesitate  to  come  to  the  conclusion  that,  upon  those 
several  occasions,  Toters  of  the  humbler  clasi,  with 
respect  to  whom  the  mischief  of  treating  would  be 
moetUkely  to  be  produced,  were  sopidied  with  drink ; 
and  then  uie  question  is,  Was  tlut  drink  given  "cor- 
mptly  "  within  the  meaning  of  the  4th  sectioaof  the 
Actof  1654?  It  was,  as  I  have  already  remarked, 
urged  in  the  course  of  the  trials,  that  where  an  act 
is  made  penal,  if  done  "  corruptly,"  is  is  to  ke  im- 

Slied  that  the  act  p«r  se  is  not  necessarily  corrupt, 
[r.  Exham,  however,  baa.  referred  to  several  ratho- 
ritiea  (some  of  vUdi  I  had  myself  considered 
before),  which  show  what  construction  the  judges 
in  England  have  put  npon  the  word  "  corruptly," 
used  in  this  4th  section  ae  to  treating.  In  the 
Windior  caae,  19  L.  T.  Rep.  N.  8.  618,  which  was  the 
first  petition  tried,  there  was  a  dinner  of  the  sDcietr 
of  Odd  Fellows  in  the  month  of  August,  at  which 
lha  sitting  member  sttmided,  and  onlered  for  it  a 
quantity  of  cbampagne,  which  was  paid  fat  bjr  him 
and  two  of  his  supporters.  Willes,  J.  held  thtt  this 
did  not  constitute  treating,  as  the  society  was  t  noo- 
politieal  one,  although  it  did  include  stveral 
flleeton.  But  he  says  (p.  614),  "  I  am  impiessed 
with  the  objectionable  character,  to  say  the  leiat  of 
it,  of  any  transaction  by  which  an  intaiding  candi- 
date may  seek  to  ingratiate  himself  with  electors, 
whether  of  his  own  side  in  politics  or  not,  by  pro  - 
fuse  expenditure  for  luxjries.  I  must  ezpresi  the 
qpimoo,  for  I  entertain  it,  that  this  is  a  qnestioaable 
prooeoding,  and  that  it  would  be  well  if  such  pro- 
oaadings  wtn  refr^ned  bom  in  future ;  the  more 
ao  bacsnse  no  one  but  a  man  possessed  of  wealth 
could  afford  to  expend  27L  in  a  single  avining 
on  drink  for  other  peoide."  That  case  wai  fol- 
lowed by  the  Bsamof  case,  which  was  tried 
before  Blackburn,  J.,  19  L.  T.  Bep.  N.  S.  676; 
when  alluding  to  to  Ute  word  "corrupt^,"  he. 
says  (page  678),  "  The  interpretation  of  this  word 
as  wcplained,  and  in  my  opinion  rightiy  expUined, 
by  Willes,  J.,  is  not '  wickedly '  or  '  immorally  * 
anything  of  tiie  sort,  but  emlwaces  such  conduct  as 
it  was  evidently  the  intention  of  the  Legislature  to 
discountenance ;  where  it  is  diown  that  even  the 
amalleat  quantity  of  meat  or  drink  is  Bullied,  that 
it  of  oouee  admiirible  as  evidenee  ui  treating,  but 
mote  than  tiiat  would  be  reqmied  to  make  ont  a 
CMTupt  intention."  Again,  he  says  :  "  The  evidence 
shows  that  nearly  twenty  pablic-honses  were 
haliitBally  kept  open,  and  that  whoever  choae  to  pn> 


sent  himself  was  supplied  with  drinks.  Wliere  that 
is  done  it  would  be  a  perfect  mockery  to  suf^Kise 
that  it  was  done  without  any  corrupt  intention."  In 
the  t"esent  case  the  Devonshire  Anns  hotel  was  the 
only  fdace  wbere  drink  was  supplied  under  drcusi- 
stances  that  would  amount  to  treating,  as  it  did  not 
appear  that  the  drink  consumed  by  roten  in  the 
public-houses  was  paid  for  or  ordered  by  Ur. 
Weguelln  or  his  agents.  But,  consideriog  the 
extent  of  drink  given  at  the  hotel,  and  the  frequent 
occasions  on  which  it  was  given,  I  think  that  the 
foregoing  obserrations  of  Mr.  Justice  Blackbsm 
bear  materially  on  the  present  case.  I  may  also 
refer  to  the  Bradford  eate  (No.  1),  19  L.  T.  Bep. 
N.  S.  719.  It  appeared  that  115  poblic-hooses 
were  opened  in  that 'town,  in  which  refreshmeat* 
were  supplied  to  all  persons,  whether  voters  or  not, 
and  that  all  voters  who  went  time  woe  made 
nomiDal  members  of  the  committee^  but  had  nottuMT 
to  do;  and  Martin,  B.  says  (p.  721),  "  The  kamed 
counsel  for  the  respondent  has  said  that  those 
refreshments  were  suppled  to  people  who  had  done 
work,  but  the  evidence  is  directly  to  the  contrary; 
the  evidence  is  to  the  effect  that  voters  were  ad- 
mitted to  those  committee-n>oouu  the  farce  was 
gone  throui^  of  putting  down  thiur  names  as  oom- 
mittee-men,  and  reCt^uoenta  were  supplied  to 
them  whetiier  voters  or  non-voters."  Martin,  B. 
also,  in  the  second  Bradford  case,  when  giving  aa 
explanation  of  the  groands  npon  which  he  deeded 
the  previous  petition,  No.  1,  against  Mr.  Bii^ey  on 
the  ground  of  treating,  says  (p.  726X  "  The  case 
against  Mr.  Bipley  was  that  he  had  ope  nod  puhhc 
booses  in  the  sense  in  which  that  is  commonly  and 
generally  understood,  that  they  were  public-boases 
sheeted  by  him  or  by  his  agents,  that  rooms  were 
allotted  in  these  houses  where  people  went  every 
n^ht  if  they  liked  ;  that  a  messenger  was  put  at 
the  door,  or  some  person  tot  tpreventing  othen 
from  coming  there  thu  peraons  in  some  way  ooa* 
nected  with  the  house,  koA  the  people  who  weot 
nightly  to  these  houses  went  there  to  get  drink, 
only  limited  by  tiiis,  that  it  was  to  be  given  in 
reason,  and  that  it  was  not  to  be  given  in  excess." 
Mr.  Exham  also  referred  me  to  the  Lieijidd  case, 
which  I  have  looked  at,  but  I  do  not  think  it 
bears  much  iq»OD  this  question ;  but  he  also  le* 
ferred  to  the  Wettminattr  ease  as  showing  wb^ 
in  the  transactions  that  th^  took  pUoe,  were 
the  grounds  upon  which  Martin,  B.  held  tiiat  tboy 
did  not  amount  to  treating.  I  have,  however, 
already  stated  that  I  will  reserve  for  the 
consideration  of  the  Court  of  Common  Fleas  the 
question  as  to  the  meaning  of  the  words  "candi- 
date "  "  at  an  election and  if,  upon  further  con- 
sideration as  to  the  meaning  and  effect  of  the  woid 
"  corruptly,"  haviog  regard  to  the  evidenco  in  this 
case,  I  should  be  of  opinion  that  tiiere  is  any  ques- 
tion of  law  respecting  it  whioh  might  properly  be 
reserved  for  that  court,  before  I  decide  Uiat  tlie 
giving  of  the  drink  at  the  hotds  amounted  to  treat- 
iog,  I  would  also  reserve  imas  I  think  it  deairaUe 
that  if  there  be  any  such  question  it  should  be 
settled  by  some  dedsion  of  the  oourt  instead  e/t 
relying  ran  observatimu  that  may  be  explained  by 
the  faots  vi  the  particular  oases  ia  which  tha^  wei* 
made.  What Inave atated,  of  oonn^  impliaa  tiMt^ 
as  regards  tiie  charges  of  treating,  my  jodgvent 
now  on  the  result  of  the  election  is  not  flnaL  Al^ 
however,  the  parties  are  here,  I  thoufi^t  it  would  be 
a  useless  expense  to  postpone  ^ving  my  judgment 
OQ  the  other  parts  of  this  case  for  the  pnrpeee  of 
waitii^  for  uie  4eaUon  aS  t|ie  Court «  OonHMO 
Pleas.  The  ISth  asetlon  of  the  Act  empowan  ne 
to  reserve  any  question  of  law  for  the  oouaidemtioa 
of  the  court,  and  to  suspend  my  owtifiestn  to  the 
Speaker  until  the  dttSMian  of  the  eovrt  npon  tte 
quertlon.  reserved^  rt^^^^  (gigfl^^T  bnTo 
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cxpreMed  what  ^ipeus  to  dm  to  be  the  coatention 
d  IxAb  ftrtiea  for  and  sgaiiut  the  coutraetioD  of 
the  wardj  "  candidate  at  an  ^eutian,"  relied  on  by 
Mr.  BotL  Fartber  tluui  tliat,  I  am  DOt  to  be  ondsr- 
ftood  M  cipiiMring  any  (pinion  apoa  the  tabjeot ; 
nyofiniOD  wmU  be  of  little  Talu^  as  thecals  is 
10  go  befora  anodiiff  tribwiaL  Then  an,  hoverer, 
•Mie  otber  matten  on  wUcb  £  have  to  obwrre.  A 
grnt  deal  of  tioie  waa  coMumed  with  eridence  as 
to  the  smoant  of  the  expeaditure  of  Mr.  Wegaelio, 
which  oertaioly  wai  esceuire;  there  are  aeveral 
itetH  in  that  enoiditiira  vhich  I  cannot  aroid  lay- 
iag  Aoold  not  bave  bam  charged  against  him  by 
time  wbnu  he  employed.  He  etatea  himself  that 
b  hu  already  pud  4S00L ;  Mr.  Exham  says  the 
uDOOBt  is  Booiething  more,  and  tbsn  are  further 
ninu  to  be  paid,  talcing  into  consideration  the 
dnas  of  Mr.  Mooney,  and  the  hotel  bill,  which 
Toold  at  aU  erenti  come  to  aome  faODdredi  more; 
bit  eren  if  the  MooiiDt  does  not  exceed  6000/.  such 
an  dpeaditare  cannot  be  legaided  otherwise  than 
u  excesdm  I  think,  howerer,  that  much  time  was 
udessly  occupied  in  Uiis  putter,  aa  great  candour 
and  wiliingnese  were  displayed  by  Mr.  Weguelin 
hinedf,  Gi^taiD  Wegnelhi,  Mr.  Bunett,  and  the 
odnr  pnona  tiuongh  whoss  hands  money  possod, 
is  seoeBntlag  fox  ita  ttipenditnre ;  every  document 
and  Tooober  in  their  poaaesaion  that  was  called  for 
tfptan  to  ha-To  been  woduced,  and  ptrodnoed 
FMdily.  X  hare  been  told  that  this  great  amount 
at  etpraditare  should  influence  my  deciuon  upon 
the  ^aestkm  before  me,  andj  iodoce  me  to  conclude 
tint  a  pistioa  id  tlmt  ezpenditura  was  canaed 
hj  hnbe^,  bat  I  do  not  assaDt  to  that  Ktga- 
meoL  I  have  been  referred  to  what  a  very 
aUe  jodge  (Keogb,  J.)  Mid  in  Dublin  as 
to  the  amooot  ot  ezpenditme,  and  also  to  what  has 
hem  said  with  regard  to  the  amount  of  expenditure 
in  othn-  cases ;  bat  where  (aa  in  this  case)  the  ex- 
peoditure  haa  been  accounted  for,  and  where,  how- 
«nr  i^sorideafe  tbiU  expeoditnre  may  hsTo  baen,  it 
hu  been  prored  by  those  through  wb(.>se  hands  the 
noBsy  paaacd  that  none  of  it  waa  apent  in  bribery, 
fliea  the  ntraragaot  expendituie  affwcLs  no  foonda- 
600  whatever  for  the  charge  that  any  portion  of 
this  Doney  was  apent  in  hiibeiy,  or  was  expended 
in  say  oAcr  than  what  wis  pnrred  by  tils 

vitsnsea^  whose  evidwoe  fu  the  aobiaet  I  see  no 
Rsan  to  doabt.  I  have  been  also  awed  to  report 
to  the  Weaker  that  conupt  pnctices  extensively 
inviilal  in  Yooghal  during  this  dection.  That  I 
de6dedly  will  not  do ;  I  think  I  should  be  doing  an 
aetof  graea  iojastioe  to  (he  pecq^e  of  this  town  if  I 
were  to  make  any  sidiT^wt;  I  see  aDgronndfor 
hoUing  that  than  was  any  corrupt  praome  at  this 
decti<m  except  as  to  the  drinks  glnn  at  the 
Seranahire  Arms.  I  confess  I  was  surprised 
It  the  mlication,  particularly  when  it  is  to  be 
wpMdersd,  as  I  ure  already  remarked,  that 
wm^-e^t  cases  of  bribwy  were  charaed,  and 
Astnot  one  ot  them  was  snbstsntisted.  The  llth 
aactioB,  paragraph  14,  requires  me  also  to  lepurt  if 
*nj  coiropt  practioes  have  beea  committed  with 
tile  knowledge  and  coDsapt  of  any  candidate^  Of 
cfooe,  if  I  oltimately  decide  that,  upon  the  evi- 
deaoe  sad  the  true  ooostruction  of  the  wchkIb  "  oan- 
^dsts  at  an  election,"  these  pfoosadings  at  the 
DHwihin  Anns  amoMted  to  twitiiy,  I  shall 
Rfort  that  sndi  toeating  was  with  tlu  knowledsa 
and  ocMMeot  of  Mr.  Wegiwlin  himself.  The  mani- 
im  inferenoe  from  the  entire  evideooa  is  that  he 
«wv  nl  those  entartaiaMsnta  from  time  to  time, 
«Pd  SBdaed  he  did  not  deny  hia  knowledge  of  them, 
tnvobsarre  tfaaV is  ragaads  the  oonssquoices  to 
WsgMUv,  ii  U  imnwtMial  whether,  aa  such 
tfeitiagwaa  flammitted  by  hiniseU  w  hU  agents,  I 
Md  nfoct  Itel  tt  was  with  or  wltluiit  hU  know- 
■VBdMBiati.  ^DutiUMseothaalaontnirBa 


me  to  report  whether  any  candidate  at  an  election 
has  been  gi^ty  of  comipt  practices.  WiUi  regard 
to  that  there  is  some  evidence  before  me  that  drink 
and  other  matters  had  been  smpUed  by  some  of  the 
suplwrters  of  Sir  Joseph  McKenna ;  bnt  I  am  not 
awws  at  resent  that  there  is  on  the  eridenoe  my 
Bufflcient  ground  for  me  to  report  that  such  drink, 
&c,  had  been  aapplied  either  by  Sir  Joseph 
McEenna  or  with  his  knowledge  or  consent,  or  by 
bis  kgents ;  I  shall,  however,  further  consider  that 
mattor.  There  now  remains  one  ^neatira  as  to 
whidi  I  shall  ez|nss  aur  paesent  opinloo,  namely, 
as  ngards  the  costs.  The  award  of  costs  is  lUs- 
cretituary  with  the  judge.  Mr.  Exham  pressed 
very  fairly  a  principle  upon  which  I  have  acted 
myself,  namely,  that  the  fact  of  the  defeat  of  a 
petitbn  would  not  necessaiily  be  followed  by  the 
petitboer  paying  the  costs.  On  the  other  hand,  I 
think  tha^  in  the  arent  of  the  sncoess  of  a  petitkm, 
it  don  not  necessarily  follow  that  the  petitioner 
skooB  get  his  costa.  There  have  been  repeated 
inatasces  in  the  House  of  Commons  proceedings 
befoif  Parliamentary  committees  where,  although 
the  nember  was  unseated  for  bribery  or  for  treat- 
ing, he  was  not  condemned  to  pqr  the  coats.  I 
have  already  referred  to  dreamatanoes- which, 
I  thilk,  fnrnlsh  grounds  for  the  exercise  of  that 
discrAion,  by  diaallowing  coats  to  the  petitioner 
in  thil  caae,  erven  in  the  event  of  the  petition  ulti- 
mate^ succeeding  by  the  decision  of  the  Court  of 
Comnon  Reas.  And,  on  the  other  hand,  I  think 
that,  should  the  petition  ultimately  fail,  by  the 
dedsiM  of  the  Court  ei  Common  Fleas,  there  are 
reasoqs  for  disallowinf  costs  to  the  respondent 
Withregard  to  the  ground  for  disallowing  costs  to 
the  petitioner,  it  is  clear,  upon  the  evidence,  that, 
so  fai  as  he  himself  is  concerned,  the  question  of 
coats  |s  one  of  perfect  indifference  to  him ;  that  he 
is  nottresMHiaibla  for  the  oosta  that  are  incurredj 
and  tiat.  In  pi^t  of  fact,  as  far  aa  costs  are  co&- 
eeme4,  the  question  may  be  considered  as  if  tide 
waa  the  petition  of  Sir  Joseph  McKenna.  I  per- 
fectly) agree  with  Mr.  Exham  that,  in  deddluff 
whether  the  election  is  void  or  not,  by  reason 
corrnlt  practices,  I  should  not  have  regard  to  the 
fact  (t  Sir  Joseidi  McKenna  being  the  substantial 

Etiti^er,  or  to  the  indemnity  for  costs.  Mr. 
±m  properly  urged  that  the  rights  of  the  public 
are  idvolved  in  inquiries  of  this  nature,  and  that,  no 
matt*  who  Inings  the  petition  forwajd,  stiU,  if  ft 
be  a  lona  Jide  petition,  it  is  the  duty  of  the  judge  to 
conailer  whether  the  law  has  been  violated  or  not^ 
But,  .iffith  regud  to  the  coats.  I  am  at  perfect 
Ub^  to  take  lato  aooonnt  th*  fact  tiiat  Sir  Josi^ 
McE^nna  is  alone  the  party  who  would  be  Interestad 
in  griting  the  costs ;  and  when  I  call  to  mind  the 
coi^ct  that  has  been  pursued,  not  merely  by  the 
mobibat  by  his  own  aon-in-law  in  taking  pisrt  with 
them  aa  I  have  already  obserred ;  and  when  I  oon- 
aidedthe  petition  itseU,  the  biU  of  particufatrs,  and 
the  *eat  length  to  which  tbia  trial  tiaa  bssn  pK>* 
traoi^.  by  in^iiiies  in  support  of  charges  whldi 
havelf^led,  I  think  there  are  good  grounds  for 
exentsing  my  diacntisn  as  to  the  costs,  by  refusing 
petitfcnsr  bis  costs,  even  if  the  petition  shoi^  suo- 
ceed.)  My  pseSMit  Impresdon  is,  that  in  any  event 
of  th4  petitkm,  I  shaU  1st  cadi  p«ty  pay  th^  own 
ooatsj  Ttiat  is  my  prassnt  imptesuwi,  but  I  shall 
further  consider  the  matter  before  I  make  any  order 
on  ttk  solnec^  and  if  I  see  reason  to  Aai^  my 
opiaitn,  I  shdl  bt  at  Ubirtgr  to  do  so. 
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COKICOK  VLEAB  (IBEX^D). 

Saturday,  AprU  10. 
(Befoce  Hon ahax,  C.     Kbogh,  M<»ui,  and 

IiAW6<W,  JJ.) 

YoooHAL  EucxTOK  Fmnov. 

TVeofiiy  b^bn  unu  ef  iBni-—Cempt  AvetKW  iVs- 
veKfnm  Je(  1854,    4— Cawfidiite— JK/faftfeii 
IT    18  Vict.  &  102,    88,  OMf  81  ^  23  Vtcf.  c  87, 
«.8. 

TKe  8n/  $eetim  o/*  21  |*  SS  Fief.  e.  87,  ruling  the 
portion  of  tta.  88  17  ^  18  VvA.  e.  102,  w^'cA 
relattt  to  iha  d^nitton  of  **a  emdidatt  at  an  eiee- 
tion,"  provider  that  that  apmnm  ahaU  include  all 
penoBi  eleUed  to  aerve  in  nrHamait  at  mcA  eltction, 
and  off  penoit  uemimxttd  om  emdubtea  at  MK&eiK- 
tio»f  or  Hio  «AaB  have  dedcertd  themtdret  eaudidatea 
m  or  ajier  the  day  of  the  iuuing  of  the  writ  for 
mkA  Action,  or  aJler  the  ditaolution  or  vacma/ 
in  contequence  of  which  mch  writ  »hall  have  teen 
iuued: 

Held,  by  the  fuU  eourtf  that,  under  thia  aection,  acti  of 
corrupt  treating  bg  the  agents  of  ike  titlim/  member 
heforethaimuof  the  wrttf  and  after  he  had  ptibSdg 
OMtmud  tAe  dtantOm'  of  a  catdidate  /or  the  rqtreien- 
fttfioB  of  the  borofigi,  eaatiliitedthe  a^meeofeonml 
treating  within  the  meaning  of  the  tth  tectum  qf  the 
Corrupt  Practicee  PreoentMon  Ad  1864,  om/  avoided 
the  eleetion ,-  and  that  it  it  not  neeeaearg  that  a  penon 
ehould  be  dothed  with  the  character  of  a  candHate 
aeeordiTW  to  the  definition  in  theAct  (21  j*  22  Tici. 
e.B7  *.  a)  at  the  time  of  the  trrnUng  order  t»be 
UaiilefoT  it^  thouUthe  afUrwarA  eome  wiAim  the  ieji- 
nitioK  of  a  candidate  a*  iy  being  deeted,  ^ 

J%e  maxim  JUddenda  aingula  ting^  doet  not  <g)pif  in 
eiuheaeee. 

This  wu  a  apedid  caae  aUted  tj  O'Brien  J,  for 
the  oonridention  of  the  Conrt  of  uommon  Fltu  on 
the  queetton  irbether  the  ilttiiig  member  vaa  Uable 
for  act!  of  oormpC  treating  oommltted  by  hie 
agent!  befoce  the  iiane  of  the  wtit. 

The  special  caae  ma  aa  follova ; 

The  PABLiAKMiTAaT  EuBcxioRa  Act  1868. 
In  the  matter  of  the  dectiMi  petiUon  for  -.he 
borongh  of  Yonghal,  between  John  WelUoglon 
Bnrier  (petitiimarX        Ghriativher  Wegnoia 
(reapondent.) 

Case  for  tlie  determinatim  4^  the  Oomaoa 
Fleas. 

I  herebj  certify  that  the  above  petiUon  (to  which 
I  refer)  came  on  for  trial  before  me  at  Yoag^al  on 
the  19th  Feb.  last ;  that  the  said  trial  contiDned 
for  aemal  days,  and  that  on  the  concinsion  of  the 
add  trial  m  the  2nd  Much  but  it  aiqieared  to 
me  requisite  that  before  finally  detennlnlog  as 
to  the  Talidity  of  the  election  and  retnm  coai- 
plained  of  by  said  petition  I  should,  voder  the 
12th  sectioD  of  said  Act,  reserre  certain  qnestkns 
of  lav  for  the  oonslderatiim  of  the  Coart  of  Cooi- 
mon  Plea^  and  that  I  flhosld  aooonliiigjy  post- 
pone granting  the  certiflcate  directed  by  add  Act 
until  the  determioation  ot  such  qoestima  by  sdd 
cMort. 

The  dissolution  of  the  last  Pariiament  (in  come* 
qneace  of  which  the  writ  issued  tor  h«dtng  the 
dection  compldned  ot  by  the  said  petition)  took 
^aoa  on  the  19th  Nor.  bat.  It  was  pnmd  at  the 
trial  hefcve  me  that  the  reapMdent  amred  In  said 
borongh  of  Yonghd  on  the  29th  July  laat,  and  that 
at  and  previous  thereto  it  was  expected  that  such 
dissdntion  would  talra  place  within  aoote  few 
months.  It  was  alao  proved  at  aald  trid  that  sdd 


respondent  on  his  sdd  atrird  in  Yonghd  dedsreA 
he  was  a  candidate  for  the  r^esentation  in  Pariia> 
mentof  the  said  btnoaj^  of  Yonghal,  and  would  stand 
as  sudi  at  the  electim  to  be  hdd  for  said  bonn^ 
consequent  on  such  expected  dissolution.  And  it 
was  aUo  proTed  that  sdd  electim  (being  that  com- 
pldned of  by  sdd  petiti<m)wasbeldon  the  19th  and 
2ist  Mot.  last,  when  sdd  respondmt  was  retured 
by  the  returning  officer  aa  haring  been  duly  deetad 
ftv  the  said  bmngh.  And  it  was  alao  pvored  that 
add  respondent  at  rariona  timea  from  Ida  add 
arriTd  in  Yougfaal  until  sdd  dissolution,  cuirasaad 
Tarions  electors  of  sdd  borough  for  thdr  vote*  at 
such  election  contionously  from  time  to  time  and 
declared  Ms  intention  of  seeking  at  such  election  to 
be  returned  a  mmnber  of  Pariiament  for  aald 

bOfOUgh. 

It  was  dso  proved  on  sdd  tiid  before  me  ttat 
after  respondent's  sdd  arrivd  in  Yonghal,  and  on 
Tarions  occasions  between  the  31st  Jdy  last  and 
the  sdd  11th  Nor.  last,  tiie  said  respondent  liad  fay 
his  agents  and  ethw  persons  on  his  bdialf,  cormptiy 
canaed  drink  to  be  ^Ten  and  provided  to  andfw 
rarions  Toters  and  electors  of  said  borangh  and 
other  pmons,  in  Md»  to  he  elected  a  neaber  ot 
Parliament  tw  said  borough  at  aaid  tlien  expected 
electiw.  It  was,  howem,  contended  befne  me  bj 
respondent's  counsel  that,  ioasmodi  as  tlie  giirfng 
and  providing  sdd  drink  was  previous  to  the  said 
11th  Not.  last  (the  day  of  the  sdd  dissolution), 
then  that  same  did  not  conatitnte  the  ottwaot  of 
treating,  and  that  respoodent'a  said  deetlni  waa 
not  FMidered  void.  It  was,  on  the  other  hand,  con- 
tended by  petitionary  counsel  that,  dthon^  the 
giving  and  pioriding  of  sdd  drink  as  aforesdd  was 
preriona  to  sdd  dusolntioo,  yet  that  same  owsti- 
tnted  the  oflenoe  of  treating,  and  waa  a  compt 
waetioa  within  the  nieaidng  of  tin  CoRiipt  PrnetleBa 
Frerentioa  Aot  andof  Ae  ParUauMntary  Wleetiona 
Act  1868,  or  ia  aome  of  them,  and  that  icapun- 
dent'a  said  dection  was  rendmd  veld  by  tuch 
treating. 

I  tbraefore  request  the  odnion  and  determination 
of  the  Court  of  Cmnmon  Pteas  upon  the  fdlowlng 
queationB,  riz.: 

Ficat,  whether  the  oormptiy  canting  trf  audi 
drink  to  be  giren  and  prorided  as  afcMVsdd  preriona 
to  the  said  dissdntion  constituted  tiie  offence  of 
treating,  and  whether  the  same  waa  a  corrupt 
nractioe  witido  tiie  meaning  of  the  Cormpt  Pnuiticee 
Prerention  Acts,  and  of  said  Partlamentaiy  Slec- 
tiooa  Act  1868,  or  of  any  of  them? 

Secondly,  wheOier  the  respondent'a  said  etoottoB 
waa  rendered  rdd  1^  audi  treating  t 

Ja»8  U'Bamr. 

April  5,  1869. 

Arm,  Q.  C,  on  the  part  ot  tlie  petitioner,  con- 
tended that  cMTupt  treating  bdbra  the  iaaiw  of 
the  writ  ardded  the  eleotion.  Thia  waa  not  a 
ease  of  simple  treating,  bnt  of  corrupt  treatiiu; 
with  a  view  to  be  elected.  Hr.  WegueUn  waa  hdd 
to  haring  been-  by  his  agents  and  others  guilty  of 
cormptiy  causing  drink  to  be  given  with  a  view  to 
be  elected,  and  that  he  waa  on  direta  ooea- 
dons  daring  a  eondderable  IntRrd  <rf  tinte  a» 
gnUty.  Tnia  was  anflkdent  by  the  oomnon  law 
of  FarUameot  to  avoid  an  deeilon  ^art  from  ttt 
statnte^ 

Butty  Q.  C.  MiUra.— The  4th  section  of  the  Cor- 
rupt  Fracticea  PreTention  Act  1864,  whidi,  deflosa 
the  (rffdwe  of  tnatiiw  makea  the  deeoriptiw  vt  the 
parson  eonmuttlngit  hut  as  much  a  part  of  It  as  the 
description  of  the  offence.  The  description  <tf  tiie 
person  charged  is  as  essentid  as  the  deflnitioa  of 
tlie  offence.  This  bdng  so,  it  waa  important  to  osn- 
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committed  the  ropODdent  was  a  "oandidate  «t  ao 
dectfon."  A  candidate  is  defined  to  be  a  penoB 
elected  to  KTre  in  PorUameDt  at  sucb  election,  or 
nominated  at  radi  election,*  or  vho  shall  bare  do* 
^■red  hinuelf  a  candidate  after  the  Isiae  of  the 
-writ  or  diasolntioD.  The  declaration  could  not 
"be  extended  back  further  than  the  time  the 
writ  iras  delirered  to  the  eberiff.  Therefore 
"before  that  time  the  reapondeot  did  not  come 
under  tither  of  thete  Ideflnitiooe.  He  may  hare 
dedared  hliuelf  a  candidate  bafm  th«  iuue  oi  the 
writ,  but  that  did  not  make  him  a  candidate  within 
tbe  meaning  of  the  Itb  section  amenable  to  its  pro* 
Tiaions.  Supposing  the  Mutiny  Act  contained  a 
danae  that  an  officer  placing  billiards  sboald  forfeit 
bis  commission,  and  that  be  was  lubsequentlj 
ticoiight  up  before  a  conrt  martial  on  a  charge  of 
pimiiig  IriilUrda  before  he  had  got  his  commission, 
whBt  would  be  hla  answer  to  the  charge  f  ^mply 
that  he  was  not  an  officer  when  he  played  tbe 
billiards.  The  statute  in  question  njn  that  eTery 
candidate  who  shall  do  cen^n  things  shall  be  guilty 
of  treating.  Where  was  the  justice  of  charging  tbe 
reapoudent  under  this  with  acts  done  by  him  before 
he  was  a  candidate  any  more  than  in  charging  an 
officer  with  something  which  he  was  only  prohibited 
from  dMug  as  an  ^oer?  As  to  the  argument 
founded  on  the  words  "  before  the  election  "  in  the 
section,  it  must  be  borne  In  mind  that  the  definition 
of  a  "  candidate  at  an  election  "  was  changed  since 
then,  and  that  while  tbe  old  definition  stood  a 
pnwMi  may  hare  been  a  candidate  before  the  elec- 
tton,  and  UaUe  fw  acta  dtme  as  such  bef tne  the  issue 
of  Uw  writ ;  but  tbe  new  definition  by  which  a 
penoD  cannot  become  a  candidate  before  issue  of 
the  writ,  im^iedly  repeals  such  portion  of  that 
section  as  spe^  of  treating  beftm  the  dectfam, 
L     before  the  issue  of  the  wriL 

MosAHAX,  C.  J.,  (without  calling  on  Heron,  Q.O., 
for  a  reply). — The  ques^oo  for  us  is  a  simple  one. 
We  would  not  dispose  of  the  case  now,  if  there  was 
mat^  difficulty ;  but  the  Act  oi  Parliament  is  very 
clear  unless  the  lawyers  are  able  to  make  a  difficulty 
oat  of  it.  The  Corrupt  Practices  Prerention  Act 
enacts  in  terms  that  erery  candidate  at  an  election 
who  shall  corruptly  by  himself  or  by  any  other  per* 
■oa  or  persoos  onhis  bAalf  corruptly  (that  is  the 
fOTBmiiig  wcwd)  at  any  time  either  before,  during, 
or  after  an  dcction  directly  or  indirectly  gire,  or 
procure,  or  be  accessoiy  to  giving  or  procuring  of 
meat,  drink,  or  entertainment,  to  any  electors  In 
order  to  be  elected,  or  for  being  elected,  or  for  the 
purpose  of  corruptly  infiuencing  such  persons,  shall 
be  deemed  guilty  of  tbe  offence  of  treating,  and 
shall  forfeit  tbe  sum  of  SOf.,  and  ao  forth.  In  that 
Act  of  Parliament  there  is  a  section  defining  who  is 
to  be  a  "candidate,"  and  that  particular  section  is 
repealed  by  tbe  3rd  section  of  21  &  23  Vict.  c.  87, 
wbidi  enacts  that  so  much  of  the  38th  section  of 
tbe  prerioQS  Act  as  defines  a  "  candidate"  shall  be 
repMled,  and  that  In  substitution  of  it  oandidate 
shall  indnde  all  persons  elected  to  serre  In  Parlia- 
ment at  such  election,  and  all  persons  nominated  as 
candidates  at  such  dection,  or  who  shall  declare 
themselTes  candidates  on  or  after  the  issuing  of  the 
writ,  prorided  that  nothing  therein  contained 
shall  impoee  any  liability  on  any  persi»  nomi- 
nated without  his  consent,  Ac  Tbe  d^nitioa 
of  "candidate,*'  therefOTe,  includes  "all  persons 
elected  to  serre  in  Parliament,"  and  if  you  substi- 
tute that  definition  for  the  word  candidate  in  tbe 
4th  section,  you  will  hare  "  Any  person  elected  at 
sudi  Section  who  shall,  by  himself  or  any  other 
person  on  his  behalf,  at  any  time^  either  directly  or 
indireetly,  give  entertainment,  lie  shall  be  niilty  of 
treaOog.^'  There  the  ease  is  dear.  We  haTe  not 
a  shadow  of  doubt  that  the  ^ndple  (tf  renderiog 


tiagkla  nttyuiU  does  not  aj^y  in  a  case  of  this 
deacription.  We  think  the  true  and  fair  constnio- 
tiOQ  of  tbe  Act  is,  that  every  man  who  is  elected  to 
■crre  in  Parliament  for  any  city,  borough,  or  county, 
or  any  place  returning  a  member  of  Parliament, 
wbo  shall,  before,  during,  or  after  an  election,  be 
guilty  of  giving  or  providing  eoterUdnment  oor- 
rnptly  for  the  purpose  of  being  elected,  commits  an 
ofbnoe  within  the  meaning  of  the  Corrupt  Practices 
Prevention  Act  We  must  certify  that  to  the  learned 
ju4ge,  leaving  him  to  draw  his  own  condurion.  Of 
course  we  must  add  that  the  election  was  vdd. 

Savn,  Q.  As  to  ooste ;  will  your  TdOrdshlpa 
make  any  order  ? 

KoHAHii^  C.J.— No;  we  will  merdy  answer 
the-quMtions  that  were  left  to  us. 

.^^gent  for  the  petitioner,  Edward  Gnen  F<A^. 

i^gmt  Ivt  the  respondent,  Lawmot  Monigf. 


OOy&T  OF  AFPBAI.  IN  GHANGERT. 

B«portsd  tagr  Tmaum  BBoomjun  aad  E.  Siswast 

Bocai.  XiqrB.,  B«rrllter*-«trLftw.  •_J 

Monday,  July  26.  -> 

(Before  I«rd  Justice  Oivpabd.} 

i)e  Ths  CimrA  SxsAxsniF  akd  Labuax  Coal 
CoxPAKT  (Limited); 

DacmoND's  Cabb. 

C9a^a«j/—^WintSKg-vp~-€li^rUmtorif'-M€mora»dim  of 
ettoaatian — JSnbaenptUm  thtnqf— Oblivion  to  tidu 
ahtrtt  created  thereby — Sabiequent  apj^ieatioafor  and 
t^meat  of  fully  paid  m  tkaret—Whether  ike4>bU- 
gtHoH  it  aerdy  aatiifieir'1%*  OM^ptnifsi  Act  1802, 
tea.  3»—0^'<d  liquidator— Cottt. 

In  F^.  1865,  [am  erraagtmat  wta  nodi  tMat  a  eo»- 
pmy  to  be  farmtd  vmdar  (As  nosis  of  C.  Cbnipaigr, 
sMiiU  talc*  0Bsr  Me  btuiaeit  ami  aaadt  of  two  prt- 
vUutfy  exitli^  eon^anut,  the  L.  cbtRpoiiy  aad 
th*  J.  Cwmpmn/. 

For  the  purpote  of  carrying  out  Ait  Orraagaunt  at 
rtfarded  the  L.  Coapany,  that  eompatty  retototd  to 
vxnd-iip  volmUarily,  and  an  affidavit  dated  the  2rui 
FA.  1865,  mu  made  &sf««ea  the  h.  Compaty  amt 
tht  O.  Ct^any,  which  provided  that  the  C.  Cbai- 
ptJiy  ihwld  purchate  the  hatinett  aad  <dl  the  pn- 
ptrty  oj  tht  L.  company  at  a  certain  price,  which 
tins  to  be  paid,  thrte-fovrtht  by  the  deUccry  to  the 
JL  Company  («ho  were  called  the  vendors)  of  20/. 
mora  in  the  C.  Coaunny,  vpoa  which  lOL  or  20L 
dumid  be  deemed  to  be  paid-vp,  or  jiartty  i*  tharee 
ttith  lOL  paid,  and  partly  in  stems  with  201.  paid,  at 
de  t^tion  of  the  vauhre,  and  the  other  one-fbwA  in 
Meaturet  the  C.  Compaay.  On  the  13th  FA. 
1665,  a  protpaetta  iff  the  L.  Company  wat  ismed. 
this  protpectnM  contained  a  ttatement  that  7JKK) 
tharei  in  the  L.  Company,  partly  JuVy  paid  up,  and 
pkrtfy  wiih  iOL  per  ihare  piaid  vp,  would  be  reserved 
f4r  applicants  who  were  ihar^otders  in  the  L.  Com- 
ptny  and  the  J.  Compaay.  D.  wat  a  i/iareAolder  in 
L.  tympany.  On  the  22nd  FA.  1S66,  he  svbteribed 
tit  wuaurandum  qf  attociation  of  the  C.  Company 
ftr  tweaty-fioe  tharu,  and  he  was  afUraarat 
^pointed  one  of  the  directors  of  that  compcaiy.  He 
mned  a  Utter  of  application  in  the  ordinary  form  far 
Aaret  in  thx  C.  Compwu/,  payina  a  deposit  ^  XL  per 
share.  There  were  allotted  to  him  178  sAare*  la  the 
C.  Omqtany  at  fuily  paid  vp,  and  one  share  as  toith 
lOL  paid  up,  and  his  daiosil  was  returned  ip  him. 
ThemutberqfAarutOiuhttedto  himcorre^maid  to 
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his  interest  in  the  assets  of  the  L,  Compmy.  The  C. 
Company  vxu  in  course  of  time  ordered  to  be  wotaid- 
vp.  jTm  Uguidator  sought  to  make  D.  a  contributory 
in  reject  of  the  tvmty^ve  shares  ^or  which  he  had 
Mbner^ed  the  memarmmtm  4^ onoetofioii,  in  addition 
to  the  other  tkares  which  had  been  tUhOtea  to  Ainr,  md 
the  Master  of  the  XoBe  held  that  thia  wmat  be  dam. 

On  appetd,  held  (reversing  the  Master  of  the  ftoRs),  that 
the  obligation  to  take  shares  in  the  C.  Con^any  which 
D.  had  incurred  In/  subscribing  the  memoraudmn  of 
association,  vras  satisfied  by  the  allotment  to  him  ^  the 
other  shorts,  because  he  had  paid  for  those  thasea  ^ 
giving  ifi  to  the  C.  CpfiQMay  am  interest  in  tha  assets 
of  the  L.  Company, 

Held,  therefore,  Aat  D.  could  not  be  made  a  contrHuiory 
in  respect  of  the  twenty-fioe  shorts. 

Observations  upon  Etui8*i  case  (in/hi)^  and  Migotti'l 
case  (infra"). 

Where  an  official  Uguidator  doa  pot  furnish  tht  court 
with  the  necessary  doctments  he  will  be  alhved  no 
costs. 

Thia  vu  an  appeal  by  the  Hon.  Fnmcis  CharleB 
Drumniond,  from  a  deciaion  of  the  Master  if  the 
Bolls,  that  he  must  be  included  in  the  list  oi  con- 
tribntories  of  the  abore  company  in  respect  of 
twenty-fire  shares  for  which  he  had  sabscribed  the 
memorandum  of  association. 

The  China  Steamship  and  Labnan  Coal  (Vmpany 
(Limited)  was  incorporated  in  Feb.  1865,  under  tiie 
Companies  Act  1862,  for  the  purpose  of  acquiring 
the  business  and  the  assets  of  two  other  companies 
which  had  preriouely  carried  on  business  uncer  the 
names  of  ^e  Labuan  Coal  Company  (Limltel)  and 
the  China  and  Japan  Birer  and  Coast  Steam  Navi- 
0itian  Company  (Limited).  The  Labnan  Coal 
Company  passed  resolutions  to  wind-up  Toluntarily, 
and  Mr.  Dmmmond  was  chosen  one  of  the  liqui- 
dators. Op  the  2Qd  Feb.  1865,  an  agreement  in  the 
following  terms  was  entered  into  between  the 
Labuan  Coal  Company  and  the  China  Steimship 
Gompaiqr. 

AgiMmant  made  the  Snd  Feb.  1885  betwwn  the 
Umaa  Goal  Oomprar  (XinMad)  (h«<Uiattoi  oalod  tha 
Tendon),  of  tlw  on»  parL  ud  the  Chink  Staamskip  Mid 
Labuan  Coal  Gompanr  (Mmlted)  [>>«wHih.Wj.p  iin^  tha 
jsacbaMen),  (A  the  other  put.  wneNu  tfae  Tendon  are 
posssswd  of  oertaia  noparttos  In  Bw  idand  of  Labaut  and 
Borneo,  ooniiittog  of  leaaaa  or  giauta  of  ooal  minea,  plant, 
and  ooala.  and  other  materials,  with  rariotu  rights  Mid  pri- 
tUsm.  And  iritsraaa  the  pnnduaers  m  a  oompaiiT  being 
•■lauishsd  fttr  the  pnrpoee  of  oarrjlng  on  trade  in  China 
aad  the  Gatt  Indian  aaai.  And  whereaa  the  aaid  pturdiaaera 
bare  agroei  with  the  eald  rendors  tor  the  porohaae  of  their 
eurital,  bniiaeaB,  aaaete,  and  effects  at  ot  tor  the  price  of 
108,750(.  Now  Uteae  pnaenta  witneaa  that  aa  and  from 
the  aiBt  Deo.  ISM,  the  pnrohBaen  shall  be  entitbd  to 
all  the  iwoper^,  plants  matariala,  leaaaa,  righte,  piiTi- 
1mm  sad  an  othor  property  of  whatsoeTor  kind,  and 
msttiar  nal  or  penbnal.  now  balonging  to  tiie  Ten- 
docs,  and  the  TSndora  ■hall,  tmUl  all  the  amutgesients 
tea  Bsle  aad  tnasto  thereof  are  oompleted,  oany  on 
aad  aeatlBMi  tha  works  and  opetatioDs  ot  their  oonpuy 
lor  said  «  balialt  of  the  parohsaers.  The  wid  porchiwe- 
nonaj  of  10^7001.  ahall  ba  paid  by  tha  said  nnrohanrs  to 
tha  Tandora  as  loltowa,  tIs.,  thrae-toiirtha  toereof  W  the 
daHwT  to  Ute  nid  Tendon  of  901.  ahare*  In  the  aaid  China 
Btsamahip  and  X«bnan  Ooal  CompanT  (Limited),  npon 
whioh  the  nan  of  IM,  or  the  sum  M  9ol.  shall  be  deemed 
to  be  paid  m,  or  parUy  in  ^aiaa  wiUi  IN.  paid,  and  vertij 
la  diaraa  wl&i  aOL  pai<(  at  the  option  of  the  vendore,  bnt  so 
that  Uu  total  aum  ao  paid  is  aharea  shall  amount  to  three- 
fowHia  at  the  said  10IL790I.  ;  and  the  balanoe  of  tke  said 
imrebaao  money  ot  106,7501.  shaU  be  pi^  bj  tha  deliTarr  to 
tbOHldTsndonotdabentareiof  the  aaid  China  Steaniahip 
and  Labnan  Goal  Conpany  (Limited),  pajable  serexi  jeara 
bom  fhs  lat  Jan.  IBBS,  and  baarins  hiterest  at  the  ate  of 
eperooBt.  peraatnna.  Tha  pnmBasaia  ihaH  In  an<A  man- 
■ac  aad  at  such  ttae  as  nar  bs  ananged  between  the 
partiea  hereto  in  addition  to  the  aid  parohaae-moneT,  par 
and  liqoldate  all  llaUlitiea  of  the  Tendota  (indndinK  aspenee 
of  UqoidatioB),  not  exoeedlns  the  anm  of  tfjOOOL  The 
TCBdon  ahall  lake  all  Tienaaaary  atepa  tot  pcocnniBR  the 
MBHnt  of  their  ahanboldHa  to  thia  agreement,  and  alao 
tor  haring  the  affaire  of  the  ladmn  Componjr  volnntarilj 
woond-np  In  aooordanoe  with  the  prorlsiaaas  of  their  artiolea 


of  oaooelation,  and,  npon  each  oonAmaUon  by  th«  ahata- 
holdwa.  Shall  SMents  to  tha  parehaaaraallaaidi  ftafhar  wfl 
other  daeda  and  aaanianoes  as  nsy  be  faqniied. 

This  agreement  was  aftenrazds  dolj  amiOTed 
by  the  shar^olders  of  the  Labuan  Coal  Compaay. 
On  the  13th  Feb.  1865  there  was  issued  and  circu- 
lated a  prospectus  of  the  China  Steamship  Company. 
Thia  prospectus  contained  Tarioos  statements  re- 
specting uw  compaay,  among  which  wen  the  fol- 
lowing : 

Tbo  allabneat  of  aharea  will  be  made  on  the  toDowlnf 
JmbIb,  Tiz.— 7S00  tb&ree,  partly  fnlly  paid-ap,  and  partly 
with  101.  pald-np,  will  be  reearred  tor  allobnent  to  the 
applicanta  who  are  ahareholden  In  llie  axiatinit  on—peatea 
(that  la,  in  the  labuan  Coal  Oonrawiy  aad  the  China  and 
Japan  Coast  and  Birar  Steam  NaTteation  Company)  of 
theee  6000  haTe  already  lieen  applied  for,  and  the  depodta 
p*id  to  the  compa-  y'a  bankers.  7000  aharea  with  41.  jnid 
will  be  allotted  to  ■tiareholdera  intheCrddit  FonoiaraBd 
ICobllier  of  En^d  (Limited)  6000  abana  with  «.  paid 
will  be  allotted  to  the  general  pnbUc,  aa  aleo  sneh  afaana 
(if  any]  aa  may  not  be  applied  for  on  the  pald-np  form  or  by 
the  aboTe.  Application  will  alao  be  loeeiTad  KNO  falfr 
paid-up  shares  on  whloh  dtvldenda  te  the  iriula  aasons 
pald-np  will  be  declared. 

1500  aharoe  will  be  rascrred  for  aUotment  Is  Bombay, 
application  for  which  will  be  rsoeiTad  by  Kaaan.  D.  Baaaoan 
and  Co.,  at  Bomlmf. 

On  the  22nd  Feb.  1666  Mr.  Drummood  auhsctibed 
the  memorandum  of  asaociation  of  the  C^ina  Steam* 
ship  Company  for  twen^-flTe  duues,  which  were 
not  stated  to  be  either  wholly  w  partly  paid-np. 
He  afterwards  seat  in  a  written  application  for 
shares,  paying  at  the  same  time  to  the  company's 
bankers  a  deposit  of  11  per  share,  as  was  reqniRd 
by  the  prospectus.  There  were  afterwaids  allotted 
to  him  479  shares,  478  as  fully  paid-up,  and  one  as 
with  10^  paid  thereoD.  This  number  of  sharea  was 
the  unmbeT  to  wliidi  Mr.  Dmmmond  was  entitled 
in  proportion  to  his  Intoest  in  the  capital  and  assets 
of  the  Labuan  Coal  Company.  The  deposit  which 
he  had  psid  on  application  was  repaid  to  him.  No 
application  was  made  in  Bombay  for  the  1500  shares 
mentioned  in  tiie  prospectus  as  haring  been  leaumd 
for  iqqplicanta  there,  and  no  allotiaent  was  made  of 
those  shares.  Hie  capital  of  the  company  was 
dirided  into  27,000  shares,  and  oat  of  ueae  only 
24,614  were  aUotted. 

The  China  Steamdiip  Company  carried  od  hud- 
nesa  for  a  time,  but  was  ultimatelr  ordered  to  be 
wound-op.  The  Master  of  the  BoUs  npon  the  aip- 
plicatioQ  of  the  liquidator,  placed  Mr.  Drmnmenit 
npon  the  list  of  contributories  in  respect  of  twenty- 
five  shares  npon  which  nothing  bad  beoi  paid,  baag 
the  twenty-flre  shanw  for  whldi  he  had  snbaeiibw 
the  memorandum  of  association. 
Vrom  this  decision  Mr.  Dmmmond  appealed. 
Mr.  James  Taik^  who  was  the  aecreUiy  of  the 
China  Steamship  Oomnany,  made  an  amwri^  in 
which  he  deposed  a*  follows: 

Thoae  applicants  who  were  members  of  the  Uboaa  Coal 
Compaitf  (Umitad)  or  ot  the  China  and  Japan  Ooaat  aad 
BiTvStoiua  HaTintion  Company  (Limited),  did  aet 
actually  pay  in  cash  the  aums  winch  baoame  dne  vgm 
the  eharea  allotted  to  them,  bat  the  aama  ao  da*  warn 
credited  to  them  aa  paid  In  the  following  maaaar ;  Iks 
China  Btauoahlp  Ccsnpaiiy  ware  bonadto  pay  to  UteUqai. 
datorot  each  ot  the  two  said  oom paalea  a  oartafat  som,  and 
the  liquidator  was  bound  to  diatdbate  that  sum  aaaongma 
sharetaoldera  ot  the  oompany  of  whlcth  he  w*a  liqulaata*, 
according  to  the  nnmbsr  of  abareabald  bs  tfaeoa  reegeotiwiy 
in  the  oompany,  and  that  aom  ao  dlstrltnttad  was  equal  to^ 
and  would  hare  been,  applied  In  dlMharge  ot  the  amoaats 
dne  from  all  the  memhen  ot  each  compaay  in  pamaaot  of 
tha  dnKtait.  and  of  tha  sum  of  91.  or  the  sum  of  lK.,astbs 
oaae  might  be,  on  the  aharea  in  the  China  Steaiaahto  Gob- 
paay  taken  by  audi  ahareholdera,  ao  that  in  fact  eaea  app» 
cant  for  aharea  In  the  China  Steamahip  Company  weaU 
hare  been  entitled  to  raoetve  on  the  one  band,  tbrcvA  his 
Mqnidator,  from  the  China  Bteamantp  Compenj  ptmetmJtr  ms 
same  anm  aa  he  would  haTe  beenbeund  topajontlM  sbaica 
allotted  to  him.  Under  theae  atroanutanoas.  tt  was  no* 


atore^d  upon  the^Sarea  allot^^  him  wma  dtoijiBwad  to 
the  amount  which  lu  had  to- parbalBroraditadt»jQBlB- 
ateadol  being  paid  to  the  UqaSitaor  for  Un.  ^ 
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Jeneiy  Q-  C.  and  J^tud,  on  bebaU  of  the  appeUaDt, 
contraded  that  thongh  he  had,  bj  BabscribioK  the 
menwrandam  of  UBodation  for  tweDty-flre  eharei, 
incurred  an  obligation  to  take  twenty-five  shares 
in  the  company,  yet  he  had  fulfilled  that  obligation 
becoming  the  registered  holder  of  479  shares, 
which  he  had  paid  for  by  means  of  his  interatt  in 
-the  properly  of  the  Labuau  Coal  Company,  which 
became  the  property  of  the  Ctdna  SteanuMp  Com- 
pany.  They  diatingnished 

Evana't  ease,  L.  Itep.  2  Ch.  App.  427 ;  16  L.  T. 

Bap.  N.  S.253; 
Xifiotti's  earn,  L.Bep.  4  Eq.  288;  16L.T.Bep. 
N.  S.  271. 

BoxAvrpA,  Q.  C.  and  Wickens,  on  behalf  of  the 
liquidator,  argoed  that  the  agreement  between  the 
!Labuan  Coal  Company  and  the  China  Steamship 
Company  was  entirely  distinct  from  the  agreement 
to  take  twenty-five  shares  in  the  China  Steamship 
Company,  which  arose  by  means  of  the  appellant's 
aabecribing  the  memorandnm  of  association,  and 
the  latter  agreement  could  not  be  satisfied  by  any- 
'thing  done  in  pursuance  of  the  former.  The  case 
wax  really  governed  by  the  anthoritiee  cited  on 
-the  other  side  ;  and  that  an  allotment  of  paid-np 
sharea  would  not  satisfy  the  obligation  arising  from 
snhecribing  the  memorandom  of  association  wbM 
iurther  shown  by 

De  Bevim't  eoss,  L.  V/ap.  7  Eq.  11 ; 

PeWt  eeue,  L.  Bep.  8  Eq.  222 ;  infra,  p.  820. 

Without  calHiig  for  a  reply, 

liOrd  Justice  Gifpabd  said  : — I  will  not  trouble 
70a,Mr.  Jessel,tor^yinthisca8e.  Therearemany 
facts  before  me  bi  this  case  which  were  not  before 
the  Master  of  the  Bolla ;  and  I  cannot  help  thinking 
if  the  Master  <^  the  Soils  had  had  the  facta  before 
him  he  would  have  come  to  a  conclusion  different 
from  that  at  which  he  has  arrived.  With  regard  to 
the  eases  applicable  to  this  case  there  are  four. 
Evamt^t  case  is  the  first.  That  was  a  very  simj^  case 
indeed,  and  its  eBvA  is  aeennitely  stated  in  the 
marginal  note  L.  Bep.  S  Cb.  427-  In  that  case  "  E. 
signed  the  memorandum  of  auociation  of  a  com- 
pany ai  the  holder  of  ten  shares,  and  acted  for  a 
-abort  Ume  as  a  director  of  the  company.  Other 
directors  were  then  appointed,  and  E.  never  after- 
waids  had  anything  to  do  with  the  company.  No 
flhaxes  were  ever  allotted  to  him,  and  his  name  was 
nerer  <m  tiie  legister.  All  the  shares  in  the  com- 
pany were  allotted  to  other  persons,  bat  the  allot- 
-incnt  of  some  was  not  final,  and  they  were  not 
taken  up.  Held  that  E.'s  name  ought  to  have  been 
im  the  register,  and  that  he  was  a  contributory  in 
lespect  of  ten  shares."  That  decision  is  simply 
tbb :  a  man  by  rigniog  a  memorandnm  of  aeaocia- 
tion  does  contract  to  become  a  shareholder,  and  if 
1m  takes  no  shares  he  will  be  held  liable  in  respect 
-of  tiiat  contract  if  there  are  shares  in  existence 
which  can  be  attributable  to  him.  That  is  the 
vhole  of  Eoan^g  case,  neither  more  nor  less.  Then 
tbm  is  MigoUCa  case^  which  is  most  accurately 
dedded.  Mtgt4tFs  case,  agun  in  the  marginal  note, 
fa  this:  "The  snbscribers  of  the  memonwdam  of 
assodation  of  a  company,  under  the  Companies  Act 
cf  1863  are  by  the  23rd  section  of  the  Act  bound  to 
take  as  many  shares  as  they  hare  subscribed  for, 
-whether  or  not  the  shares  are  actually  allotted  to 
them,  and  this  obiigatioa  is  not  satisfied  by  the 
■Iktaient  at  a  snbaequent  pwiod  of  nominally 
fully  paid-up  diares."  We  shall  see  presently 
what  that  means.  "Therefore,  where  M.  sub- 
•erlbed  the  memorandum  of  a  company  for  five 
shares,  and  eight  months  afterwards  five  fully  paid 
np  shares,  which  the  company  had  agreed  to  allot 
to  Ca,  as  port  of  the  pnrdiase-inoDey  fcnr  pn^ierty 


tCHAK. 

sold  to  them  by  C,  were  by  C's  direction  allotted 
to  and  the  company  was  wound-up :  Held,  that 
BL  was  a  oontrlbutofy  In  respect  of  five  shares^ 
upon  which  nothing  had  been  pdd."  I  take  that 
case  to  decide  this,  and  to  decide  this  and  nothing 
else,  that  Migotti  by  signing  a  memorandum  of 
association  contracted,  as  between  himself  and  the 
compbiy,  to  take  tea  shares,  and  that,  taking  the 
fire  paid-up  shares  which  did  not  belong  to  the  oon- 
pany,!  but  which  did  belong  to  Carter,  vres,  in 
reality,  taking  the  shares  from  Carter  and  not  from 
the  ccmpany,  and  therefore  that  he  had  never  ful- 
filled that  contract  with  the  company  which  he  had 
entered  into  signhig  the  memorandum  of  asso- 
dation. 

Thep  we  go  to  Z>«  BtmU^s  case.  I  will  only  read 
one  passage  from  the  judgment,  which  appears  to 
me  to  be  perfectly  accurate,  and  to  be  applic^le^  or, 
at  least,  certunly  not  inapplicable,  to  tiie  present 
case.  That  passage  is  this :  The  Master  of  the 
Rolls  la^B,  "A  person  cannot  sign  the  memorandum 
of  association  for  ahwes  generally,  and  afterwuds 
Mj  thst  stnne  or  all  of  them  are  p^-ap  duuMi 
unless"— what?-— "moa^y  or  mon^s  worth  was 
actually  paid  by  him,  or  on  his  behalf,  for  those 
particuar  shares,  and  also  it  he  tign  tlw  mono- 
randuA  of  association  in  respect  of  shares  there 
stated  to  be  paid- up  shares,  while  they  are  not  really 
paid-u^  he  will,  in  my  opinion,  be  liable  to  p^  the 
omonnt  due  on  the  shares."  That^  again,  is  plain 
enoi^b.  That  is  to  txy^  if  a  man  contracts  to  take 
shares^  he  must  pay  for  them,  to  use  a  hootely 
idirase^  in  meal  or  in  malt.  He  mast  dtber  pay  in 
money  or  in  money's  worth.  If  he  pays  in  one  or 
the  otter,  that  wUl  be  a  satisfaction.  Then,  the 
fourth  case  is  the  last  case  which  was  quoted,  the 
facts  it  whicii  are  very  shortly  stated,  but  that 
seems  to  me  to  follow  entirely  the  propontioa  laid 
doDu  by  the  Master  of  tiie  Eolls  in  Pettt  case. 
That  cue  appears  to  me  to  be  tiua  i  Mr.  George 
Pell  s^ed  the  memorandum,  I  think,  for  1360 
shares.;  Then  it  is  stated  "  by  clause  66  of  the 
article!  of  assodation  an  agreement  was  ratified  and 
declard.  to  be  Unding  w  tba  company,  by  whioh 
Fell  sdd  to  the  company  the  goodwill  and  stock  in 
trade  d  certain  businesses  carried  on  by  him,  and  it 
was  agreed  that  as  part  of  the  contideration  to  be 
paid  t*  him,  the  company  were  to  issue  to  Fell  of 
his  nqninees  1500  shares  of  the  nominal  value  of 
20L  etch,  which  shares  should  be  credited  in  tha 
bookspf  the  company  as  fully  paid-up  in  part  pay- 
ment it  the  purchase-money.'*  What  the  Sfsster  of 
the  Bftlls  heU,  was  that  Mr.  Pell  "must  be  put  on 
the  lift  for  all  the  shares,"  and  to  that  he  added  he 
"  was'entitled  to  an  inquiry  as  to  what  was  the  valoe 
of  tha  property  handed  over  by  him  to  the  company, 
and  tf)  be  allowed  sach  value,  bat  no  more,  towards 
paynteot  of  his  shores,"  and  as  we  know  it  has  been 
dedd^  there  can  be  no  set-off.  Therefore  that 
again  has  been  a  dedsion  of  the  Master  of  the  Bolls 
entirily  on  the  footing  of  De  Bevill^B  case,  and 
amoi^its  simply  to  this  which  I  take  to  be  the  true 
propcf  ition  of  law :  A  man  who  signs  the  memo- 
rand  vn  of  association  agrees  to  become  a  share- 
hdd^  and  as  long  as  there  are  shares  that  can  be 
allotted  to  him  he  must  fulfil  that  obligation. 

Not  let  us  see  what  the  facts  of  the  present  case 
are,  snd  see  whether  they  are  the  same  as  in 
JUigo^Ca  case.  The  facts  of  the  present  case  are 
these.   [His  Lordship  stated  the  facts.] 

In  that  state  of  tnings  I  cannot  see  any  distinc- 
tion ^hatevCT  between  Drommond's  poution  and 
the  p6sition  of  a  person  who,  after  having  signed 
this  memorandum  of  assodation  withoat  saying 
anytUng  more,  had  agreed  to  take  479  shares, 
and  had  paid  up  money  in  respect  of  those  479 
shares.  H  a  man  comes  to  an  agreement  with  a 
company  to  take  twenty-five  shares,  and  pt^tirely 
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takes  479,  sajing  nothing  more,  and  paya  tip  the' 
money  in  respect  of  them,  it  ironld  he  impostible  ia 
that  state  of  things  to  say  that  he  had  not  satiifled 
the  contract  to  take  the  twenty-flre  aharea. 

The  irhole  of  that  Tiew  of  the  case  is  entirely 
fortified  by  the  statement  of  facts  which  has  been 
aeiecd  to.  Amongst  other  things  in  that  statement 
of  facta,  I  find,  first  at  all,  at  the  end,  "  He  direc- 
tors state  that  they  consider  that  they  would  not  be 
jnatified  in  issuing  to  persona  in  England  any  of  the 
shares  thus  in  accordance  with  the  prospectut  re- 
aerred  for  Bombay,  and  for  the  members  of  the  two 
old  companies  respectively,  as  that  would  bare  been 
ft  breach  of  faith  towards  those  who  had  sabscribed 
upon  the  faith  of  the  statements  made  in  the  pro* 
spectuB,  and  would  have  depreciated  the  ralne  of 
the  ahares  reserred  to  be  allotted  in  England."  That 
is  quite  consistent  with  the  prospectus,  because 
there  was  there  a  distinct  stipulathm  that 
that  namber  of  shares  should  be  reserred 
for  persons  in  Bombay.  Then  the  staUment 
in  the  prospectus  is  that  7500,  some  fully,  that 
ia,  with  20l  paid-up,  and  some  with  10/.  paid-up^ 
were  reserred  for  allotment  to  the  shareholders 
in  the  two  old  companies,  and  that  1600  shares  were 
reserred  (or  allotment  in  Bombay.  This  left  18,000 
shares  only  for  allotmeot  in  England.  All  these 
18,000  shaiea  and  20  more  were  allotted  cm  or  about 
the  26th  Feb.  1865,  and  the  company  commenced 
business.  At  this  time  the  shares  were  at  t  pre- 
mium, but  before  the  month  of  May  1865  they  were 
at  a  discount  Afterwards,  that  is  to  say,  on  ttie 
lOtb  May  1865,  and  not  before,  it  was  ascertained 
that  the  7500  ahares  reaer%-ed  for  allotment  to  the 
ahareholders  in  the  two  old  companies  would  not  be 
required  by  them ;  6591  of  such  shares,  however, 
were  taken  hy  them."  So  that  literally,  when 
Hr.  Drummond  really  took  these  shares,  he  could 
not  consistently  wiUi  the  duties  whicdi  te  had 
undertaken  to  perform  have  got  any  other  ihares. 
For  theae  reasons  I  am  of  opinion  that  the  order 
made  by  the  Master  of  the  Rolls  must  be  rerersed, 
and  Mr.  Drummond  must  hare  the  coata  bdor,  but 
there  will  be  no  costs  of  the  ai^teal. 

In  the  course  of  the  argument  of  the  appeal,  it 

Speared  that  the  official  liquidator  had  not  ii  court 
the  documents  necessary  fdr  the  use  af  the 
judge,  and  a  good  deal  of  delay  vaa  caused  by  the 
absence  of  thoae  docnmeata.  With  refereice  to 
flila,  at  the  conoluafam  of  the  judgment, 

Lord  Justice  Giffabd  said.— I^ow  this  cue  is 
orer,  I  must  take  leave  to  say  in  the  very  next  case 
irhidi  I  hare  before  me,  wbeie  the  offldal  liquida- 
tor appears  without  the  proper  papers  in  coart,  I 
ahaU  insert  in  the  order  that  he  hare  no  costs  vhat- 
erer.  If  it  is  known  on  future  occasions  that  that  rule 
really  will  he  acted  npon,  it  may  be  that  the  papers 
will  be  here.  If  it  so  happened  that  businesi  was 
pressing,  there  would  hare  been  a  considerable 
waste  of  time. 

Solicitors  for  the  official  liquidator,  ifadxtixie  and 

Solicitors  for  Mr.  Dmmmood,  Mejfrick^  Gtdgt,  and 
Xoodm. 


[Bolls. 
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BaPQCttd  br  Ham  Put.  Sao,  Bantitarat-LMr. 

TutKhy,  Jtlis  13- 
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Cmpam/ — Oimir&»tonf — Sgimg  memuamdum — ^JflM> 
mtMt  of  akana  to  vaaet— Paid-tip  tkana. 

P.  mbtcribed  tke  memorasAm  of  auodatioB  of  a  tm- 
patiy  for  ctrttdn  sAarei.  In  Me  arlidta  of  ossodlafiM 
an  (n7re«iiiea(  teat  ut  forth  bjf  wXieft  P.  «at  to 
traxafer  certain  propaly  to  the  tomptmif^  and  trat  to 
ace^t  fiiUg  paid-vp  tharet  in  part  paymad  of  At 
purdtoM'money.  He  transferred  the  pnpertg,  md 
the  ihares  were  (plotted  to  Aim,  but  no  paymtmt  xtu 
nade  by  him  in  re^tect  of  the  ihares. 

On  an  appliaition  by  the  official  liquidator  of  tht  am- 
pony: 

Htldy  that  P.  must  be  Jixed  on  the  Itit  in  reipeet  of  thi 
gharetf  but  that  he  woufd  <mh  have  to  pay  the  boknee 
found  due  from  him  after  (kdueting  the  valm  of  the 
pn^peHy  transferred  by  him  to  fAs  eompamf. 

Adjourned  aummooa. 

This  was  an  plication  by  the  offidal  liquidater 
of  the  Hq'ford  Company  (Limited),  that  ue  name 
of  George  Fell  should  be  fixed  on  the  list  of  coo- 
tributories  of  the  company  in  respect  of  1350 
shares  of  201.  each,  under  the  following  drcnm- 
stances : — 

The  company  was  registered  on  the  26tfaAng.l8GS, 
with  a  capital  of  I80,OOM:  in  6O0O  90L  abues,  aid 
Pell  signed  signed  the  memorandum  for  ISSOdiares. 

The  articles  of  association,  which  were  roistered 
at  the  same  time  as  the  memorandum,  set  forth  (ia 
the  86th  clause)  an  agreement  between  Pell  and  U» 
company,  dated  the  Ist  Aug.  1865  ;  by  this  agree- 
ment Pell  agreed  to  sell  to  the  company  the  good- 
will and  stock-in-trade  of  a  certain  busiueas  canied 
on  by  him,  and  it  was  agreed  that,  in  part  paymeut 
of  the  purchase-money,  the  company  should  isase 
to  Pell  or  hia  nominees  1850  20L  shares,  sudi  shares 
to  be  credited  in  the  books  of  the  company  as  fnUy 
paid  up,  and  Pell  should  accept  the  same.  Of  these 
shares  1850  stood  in  Fell's  nam^  and  the  rest  ia  the 
name  of  liia  noounees. 

Pell  had  transf^red  the  goodwill  and  stodt-hi- 
trade  of  his  bosinaas  to  the  company,  but  he  had 
not  been  credited  in  the  company's  books  with  fd^ 
or  any,  payment  in  zeqtect  of  the  aharee. 

The  company  was  wdered  to  be  wmuA-vf  in  ■ 
Deo.  1866. 

Boxburgh,  Q.  C,  for  the  ofOcial  liquidate,  fib- 
mitted  that  Fell's  name  should  be  fized  on  the  list  of 
contributories  for  the  1850  ahares  for  which  he  hsd 
signed  the  memorandum  of  association.  ThenmaO' 
randum  contained  no  statement  that  the  sbaiw 
were  to  be  treated  as  fully  paid-up,  and  at  Fdl  bad 
subscribed  the  memorandum  for  the  abarea  rfaqdly 
and  without  any  qualification,  he  must  be  pboed  on 
the  list.   He  cited 

Re  South  Biacltpo<4  Hotel  Company,  Xiyolii's 

case,  16  L.  T.ISep.  U.S.  271}  L.  Sep.  HEtl- 

288; 

Se  Bmtth  of  Fremee  Company,  Bonm  Dt  BteiO^* 
eaae,  L.  Bep.  7  Eq.  11. 

We^idce,  tot  Pell,  contended  that  the  stale* 
ment  in  the  articles  of  aasodation  the  pabUc  had 
notice  that  he  had  taken  a  large  nnmb«r  of  absres 
which  wore  to  be  credited  to  him  as  fully  paid-vpk 
'  and  he  could  not  therefore,  now  be  held  liable  for 
them,  especially  aa  the  prffpNtj  whidi  he  had 
transferred  to  the  company  was  worth  man  ttae 
the  shares. 
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the  lUt  in  respect  of  those  shares ;  but  wbetfaer 
the7  are  paid-up  or  not  is  a  question  of  account. 
He  will  only  bare  to  [ay  the  balance  which  may  be 
lonnil  dne  from  him  after  dedacting  tfae  Talue  of 
the  property  transferred  by  him  to  the  company. 

SoUdtors  for  the  oSciat  liquidator,  Denton  and 
Ball. 

Solidton  for  Mr.  Fell,  £lmlu,  Fongti,  and 


V.  0.  8TUABT*8  OOUBT. 

Wedattdagy  Julg  U. 
SUmvoitdb  v.  Bahutt. 

iW^iiptta/  asttfaHteat — ^fVoristm  rauiaff  Aw&awTa 
ftoMtnpfgr — I^kU  of  erttuton. 

^  a  poti-HKptitd  tttllemenl  990/.  the  properig  of  the 
AiMMiid;  and  MOQL  the  prop^ty  of  the  tmfe's  brother, 
was  tettkd  wpon  tniti  for  tht  wife  for  life,  with 
remaimAr  fw  tiehuMband  for  life  or  until  banhnptcy 
or  alienatioH,  and  then,  or  after  hit  tieeeate,  vpon  the 
childrem  of  the  marriaffe.  The  wife  died  in  I6C2, 
kamng  ehildren.  7n  1867  the  hu^nd  wa»  adjudi- 
cated bankrvpt,  and  in  16G8  he  died: 

Mtid,  thai  the  tetUement  was  valid  at  agatntt  creditort, 
mdtkat  the  hiubaad't  Ufe  tttaU  dettmiiied  on  hit 

The  ^InoipBl  object  of  thii  anlt  wu  to  obtain  a 
dwlaimtion  of  the  lighta  of  certain  pettons  under  a 
MtUemeotdated  the  4th  July  1862.  The  facts  were 
MfoUon 

In  March  1S44  Samuel  Barrett  married  Isabel,  the 
daughter  of  William  Clark.  There  was  no  settle- 
ment made  upon  the  marriAge.  Sabacqoently  Wil- 
liam Clark  bequeathed  a  legacy  of  2000/.  to  his 
daiuhter  Isabd,  and  appointed  his  son  Uarmadnke 
CIa»,  his  sole  executor.  William  Clark  died  in 
Not.  1661,  and  upon  his  death  Mannaduke  Clark 
paid  the  legacy  of  2000/.  to  Barrett  as  the  person 
entitled  to  it  in  right  of  bis  wife.  Oat  of  that  sum 
Barrett  invested  in  the  pnrchaae  of  stocic  in 
the  ICadrai  Railway  Company. 

After  the  death  of  the  testator  Hannadtilce 
Clark,  being  desirous  of  maldug  a  farther  provision 
for  his  sister  and  ber  family,  agreed  with  Barrett, 
that  he  would  settle  4000/.  upon  them,  if  he,  Bar- 
rett, would  also  settle  the  990/.  Madras  stock,  and 
all  other  acquired  property  with  the  same  objecL 

Acendinglj,  the  settlement  in  auestion  was 
enented,  whereby,  after  reciting  the  above  arrange- 
ment, and  that  in  pursuance  of  it  the  990/.  Madras 
Stock,  and  the  400(UL,  had  been  transferred  Into  the 
joint  names  of  Barrett  and  the  plaintiff  as  trustees 
of  the  settlement,  it  was  declared — "  that  in  con- 
Mmtiaa  of  the  premises  and  of  the  said  sam  of 
4000i  BO  given  by  the  said  Marmadnke  Claric  as 
•fonwdd,  to  or  for  the  besefit  of  the  said  Isabel 
BacreCt,  and  also  for  settling  a  portion  of  the  said 
kga^  ol  SOOOL,  and  for  divers  other  good  causes 
and  considerations,*'  the  plaintiff  and  Barrett, 
and  the  survivor  of  them,  his  executors  or  adminis- 
tntors,  should  stand  possessed  of  the  said  990L 
Madras  Stock,  and  the  aatd  4000/.,  and  the  stooki, 
fniid^  and  secori^  in  or  npon  wbldi  tbe  aame 
migfat  be  invested,  upon  trust  to  pay  the  interest, 
dividends,  sad  annual  produce  thereof,  or  permit  the 
same  to  be  received  by  Isifbel  Barrett  for  her  life 
for  her  s^iarate  use,  and  after  ber  decease  "  npon 
tnut  to  pay  tbe  said  interest,  dividends^  and  annoai 
prodoct,  or  permit  tbe  same  to  be  received,  the  said 
atmoA  Bamtt  and  hia  aasigna  for  the  tann  ot  Us 
natural  life,  ornntU,  or  in  case  he  shall  become  bank- 
nipt,  or  take  the  beoeflt  (rf  any  Act  for  the  relief  of 


insolvent  debtees,  or  commit  or  do  any  net,  deed, 
matter,  or  thing  whatsoever  whereby  the  interest, 
dividends,  and  annual  profits  of  the  said  stocks, 
funds,  and  securities  shall  become  vested  in  any 
other  person.  And  thai,  and  in  snch  cas^  the 
estate  for  life  ot  die  said  Samuel  Barrett  therein 
shall  cease  and  determine  as  if  he  were  actually 
dead.  Anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding."  And  after 
the  decease  of  Samuel  Barrett  in  trust  for  the 
chil4ren  of  the  marriage. 

ls»bei  Barrett  died  ui  Oct  1862,  leaving  several 
children. 

In  May  1866  Barrett  executed  a  bond  for  secur- 
ing payment  of  300/.  and  interest  by  annual  inatal- 
menla ;  and  for  the  purpose  of  insuring  tbe  payment 
thereof  it  was  agreed  between  the  parties  tliereto, 
that  the  plaintUf  should  receire  and  retain  the 
intemt,  dividends,  and  annnat  income  of  the  stocks, 
f  undf,  and  seeurttiei  under  tbe  settlement,  and  from 
time  to  time  pay  thereout  the  sud  annu^  instal- 
ments, and  it  was  declared  that  tbe  receipt  of  the 
plain^ff  for  all  snms  becoming  due  in  respect  of  the 
interest  and  dividends  in  tbe  said  stocks,  funds, 
and  ipnual  securities  should  be  a  good  and  sufficient 
discharge  for  the  same  to  all  persona  paying  the 
same,'  until  the  whde  <rf  the  bond  debt  was  satisfied. 

In  April  1867  Barrett  became  a  bankrupt,  and 
one  d  the  defendants  was  appointed  his  aasignee. 
In  M^y  1668  Barrett  died,  and  tbe  jdaintiff  being 
la  dof  bt  whether  the  whole  or  part  of  his  interest 
under  tbe  settlement  ceased  on  his  bankruptcy, 
decUi«d  to  deal  with  the  property  witbont  the 
intCTvention  of  the  court. 

Heijoe  ihe  Institution  of  this  suit. 

Batinffton,  for  the  {daiotiff,  submitted  the  question 
to  the  court. 

Hu^ety  Q.C.  and  Tanner,  for  the  assignee  in  bank- 
ruptc]|,  sud  that  the  sum  given  by  the  brother  was 
nut  cbimed  by  the  assignee ;  but  as  to  the  990/. 
Madras  Stock,  they  contended  thst  the  settlement 
was  invalid.  That  por^on  of  the  property  belonged 
to  Bvrett.  and  could  not,  under  a  poat-nuptial 
settle^nt,  he  so  settled  as  to  go  over  ou  bis  bank- 
roptct.  They  cited, 

mginJwfham  T.  Holme,  19  Yes.  88 ; 

^nws  T.  PeaiMV,  8  K.  A  J.  90 ; 

WhUmore  v.  Uaton,  8  J.  A  H.  201^ 

Didcinton,  Q.C,  and  F.  B.  Colt,  for  tbe  ohUdren, 
were  pot  called  upon. 

Kfslake,  Q.C.,  W*  W.  Kca-tlakt,  and  ifotdtm  for 
otbei  defendants. 

T^e  Vicb-Chakcellor.— This  is  not  tbe  ordinary 
casaof  a  post-nuptial  settlement,  by  which  a  hus- 
ban^  settles  his  own  property,  reserving  to  himself 
a  bnefldal  interest,  defeasible  upon  alienation  or 
bankruptcy.  The  principal  part  nS  the  subject- 
matter  of  tfae  settwnent  is  a  sum  which  cornea 
from  tbe  wife's  brother,  and  not  from  the  bankrupt 
or  Us  wife,  and  this  being  so,  It  is  perfectly  clear 
tbat  the  brother  had  a  right  to  say  that  tbe  smaller 
sum  MtUed  by  the  husband  shonid  go  over  on  hi* 
budkuptoy.  There  is  nothing  olmoxious  to  the 
rules  «l  bankrupt^,  and  no  frand  on  creditors  by 
this  stipulation.  The  assignee,  therefore,  is  not 
entitled  to  any  ot  the  stock,  the  life  interest  of  the 
bankrupt  having  ceased  upon  tbe  ezecntion  of  the 
bond. 

Bolicitora  for  tbe  plaintiff,  Travert  Barge*,  for 
£i«M>n/ Bwyo,  Bristol. 

SoUdtors  tat  the  defendants^  XoMtnd  Sc»a  uBud- 
sea,  MaltiMW,  and  Co,  ^-^^^^^^^^  LiOOglC 


S22-V01.XXI,  K.s.-fi£POier>S.  THE  LAW  TI1IE3. 


[Not.  II,  U«. 


V.C.  S.] 


GiBBS  V.  HjUtPTwo  — QnBRiWP  V.  Dxwsa.   Me  Estaib  or  M.  Dawbs. 
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TWeKby,  Jufy  27. 

GiBBg  V.  Habdixo. 

BttMboMtt  and  wife — Agnmmt  to  exteuU  tipartaiam 
dud — t^atcific  poformmce, 

^  a  Kenwrtmdum  of  agreement  between  a  husband  of 
ike  one  part  and  the  wife^s  father,  on  behalf  of  t/U 
toife,  of  the  other  partt  the  hiaband  agreed  to  executes 
deed  of  separation  to  contain  the  nsacd  claasea,  and  to 
eecure  payment  of  an  annuity  to  the  wife's  fatha-  for 
the  naintetiajice  of  the  wife  and  her  child.  The  agret- 
tnenl  was  acted  upon  by  the  separation  oj  the  humand 
and  w\fey  and  by  the  maintenance  of  the  wife  axd 
ch^  by  the  wife's  father.  Subsequently  the  husband 
refused  to  execute  the  deed  of  separation  : 

Stld,  that  the  agreement  was  valid,  and  mutt  be  specif- 
caVy  performed. 

Tlu8  wu  a  euit  for  the  ipeciflc  performuice  of  tn 
■ere«nent  for  sepiMtion  betweea  a  hoiband  and 
■wife.  The  facts  were  shortly  these. 

On  the  1st  March  1857,  the  defendant  Thomu 
Archer  flardlog  was  man-ied  to  the  plaintiff  Alice 
Harding,  a  daughter  of  the  plaintiff  Joseph  Gihbs. 
No  settlement  wu  executed  on  the  marriage. 
After  the  marriage  differences  arose  between  tlie 
husband  and  wife,  and  they  then  agreed  to  live  apart 
on  the  terms  meDtioned  in  the  following  agree- 
ment: 

Memorandajn  ol  agreement  made  the  5th  July  1B65. 
lietiroen  Thomu  Andier  TTawUng  of  the  one  pan,  ua 
Joseph  (Hbbi  of  the  other  part.  Whereas  wS&mave 
liarlntr  srieen  between  the  said  Thomu  Archer  Harding  ind 
Alice  nia  wife,  the  daughter  of  the  said  Joaeph  GIbbs,  md 
It  hath  been  agreed  between  the  said  Thomu  Archer 
Harding  snd  the  said  Joseph  Gibbs,  on  behalf  of  hia  aiid 
dan^ter,  that  the  saidThonuu  Artdiet  Hardli^'  and  the  aid 
wife  BhoiUd  lire  apart,  and  the  said  Thomu  Archer  Hari£ng 
doth  hereby  uree  with  tiia  said  Joseph  Oibbs.  when 
Uiereonto  reqoired  to  execute  and  sign  a  deed  of  stpa- 
ratioti,  to  be  prepared  by  Maun.  Bradford  and  Foote, 
to  oontoin  all  ttsnal  and  proper  olaoaee,  and  also  to 
■ecoie  the  sum  of  £40  a  year  to  commence  from  this  di,te, 
and  to  be  paid  eqnal  qnarterly  payments  by  the  taid 
Thomu  Archer  Harding  for  the  maintenanoeotluswlfe  ind 
«hild,  but  if  the  said  wife  should  now  be  in  the  family  my, 
and  have  another  child  within  eight  months  from  this  time, 
then  the  svm  of  401.  shall  be  increased  to  501.,  to  bo  paid  in 
like  manner  m  tiie  ML  prorlded  tor,  so  l<n>g  m  snob  cUId 
■hall  live,  and  tba  easts  of  the  deed  of  smxMlcnHid  of  lita 
agreemeat  ahaU  be  paid  bt  e^nsl  pemons  by  tha  parties 
Itereto. 

Ti&x  memorandum  of  agreement  was  signed  by 
Thomas  Archer  Haidlnf^  Alice  Harding,  and  Joseph 
Gibbs. 

The  child  referred  to  in  the  agreement  was  tlie 
defendant  Victoria  Harding,  an  infant  aeTen  years 
of  age,  and  the  only  BuryiriDg  issue  of  the  marri^. 
Mrs.  Harding  had  no  other  child  after  the  separa- 
tion. 

In  purraanee  of  this  agreement,  the  hosband  and 
vife  ured  apart.  Jose^di  Gibbs  brought  up  the  chill 
and  assisted  in  maintaining  hia  daughter  until  she 
went  into  service,  where  she  had  since  remained. 
The  annuity  was  regularly  paid  to  Joseph  Gibbs  up 
to  Oct  1867.  In  that  month  Gibbs  applied  to  the 
defendant  to  execute  a  deed  of  separation,  which 
he  had  caused  to  be  prepared,  charing  the  annuity 
on  certain  real  estate  belonging  to  the  defendant ; 
hut  the  defendant  refused  to  execute  it. 

Thereupon,  thia  bill  waa  filed,  praying  that  the 
defendant  might  be  decreed  specifically  to  per- 
form the  agreement  of  the  6th  Jaly  1665,  aad  to 
execute  the  sdd  deed  of  separation,  or  some  proper 
deed  of  separation  to  be  approved  by  the  coort,  and 
to  pay  the  said  annuity,  and  to  do  all  other  acts 
pursuant  to  the  said  agreement,  the  pl^tifla 
offering  speciflcally  to  perform  the  same  on  tlieir 
part,  and  in  particular  to  execute  a  proper  deed  of 
aepwation,  pursuant  thereto,  to  be  approved  by  the 
«onrt,  and  that  an  acomnt  might  he  taken  of  the 
amount  due  in  respect  of  the  said  annnity. 


Greene,  Q.  C.  and  Bagdiawe,  for  the  plaintib, 
Bubmitt^  that  it  was  not  necessary,  in  order  to 
enforce  the  agreement,  that  the  wife  shonld  be  a 
party  to  it.  They  were  stopped  by  the  court.  They 
cited 

WUUwrn  T.  Baiiy,  L.  Bep.2  £4.731;  U  I-T. 

Bep.  N.  S.  SOS; 
ITilsonT.  1FU«m,lH.otL.CaB.S38;  5H.af  L. 

Ou.4/). 

jOiab'nsoiL  Q.  C.  and  W.  W.  KarsiaJx,  for  the 
d^eodant  Harding,  contended  that  the  agreemrat 
was  not  binding  upon  bhu.  It  was  wanting  in  con- 
sideration and  mutoaUty.  The  husband  and  the 
wife's  father  were  the  contracting  parties ;  the 
wife's  mere  signature  availed  nothing;  but  even 
if  it  did,  she,  as  a  married  woman,  conld  not  con- 
tract. Moreover,  the  deed  of  separation  which  the 
defendant  was  a^ed  to  exeeote  was  not  in  oceoid- 
aoce  with  the  agreement.  It  diarged  ^  annoity 
upon  his  landed  property,  and  it  contained  no  cove- 
nant for  indemnifying  him  against  his  wife's  debts. 
There  was  no  analogy  between  this  case  and  that  of 
Wilson  V.  WUaon.   They  cited 

MomingUm  v.  Kea/ne,  2  De  G.  £  J.  292 ; 
Walnmd  v.  TToIrond,  John.  18. 

Lanqley  for  the  infant  defendant 

The  VioB-CaAHaBLLOB.— This  suit  has  been 
instituted  for  the  purpose  ot  enforcing  an  agree- 
ment for  separaUon  between  husband  and  wife. 
The  parties  to  the  agreement  are  the  husband  and 
the  wife's  faUier  on  behalf  of  the  wife.  It  is  signed 
not  only  by  the  parties  to  it,  but  by  the  wife  her> 
self,  who  has  therefore,  as  far  as  it  is  in  the  power 
of  a  married  woman,  bound  herself  by  the  contract 
There  can  be  no  doubt  that  the  agreement  is  per- 
fectly valid.  It  has  been  acted  on  by  the  father  at 
the  wife,  who  at  the  present  time  is  maintaining 
the  defendant's  child,  and  whenever  an  agreement 
which  is  not  illegal  has  been  acted  upon,  and  obli- 
gations have  been  incurred  upon  the  faith  of  it,  the 
court,  wlien  asked,  will  see  that  it  is  specifically 
performed.  Although  there  is  nothing  in  the  writ- 
ten agreement  to  justify  diarging  the  annuity  upon 
the  land,  as  lias  been  done  by  the  deed  which  has 
been  prepared,  still  the  husband  would  have  dona 
better  to  hare  executed  it,  and  if  well-advised,  wiQ 
do  so  now;  hut  if  he  will  not,  a  proper  seciiri^ 
must  be  prepared  in  chambers,  in  accordance  wiu 
the  agreement  The  caae  is  oiw  wldch  ought  nercr 
to  have  come  into  court,  and  it  is  with  great  reluc- 
tance that  I  make  a  decree  at  all ;  but  as  the 
question  lias  been  left  to  my  decision,  I  can  do 
nothing  else  than  make  a  decree  in  the  terms  of  the 
prayer  of  the  Wl,  with  cost*  agiUnst  the  defendut 
Harding. 

Solicitors  for  the  plaintiff  Fiw  and   Ox  for 
Bradford  and  Foota,  Swindon. 
St^tor.for  tite  defttidant^  W.  JUom. 


Hidajh  iVbv.  6. 
Obbrabv  v.  Dawm. 
Em  Tbb  Estatb  ot  Maxtkbw  Sawbi. 
Dbtdbh  v.  Dawbi. 

Solicitor  and  client— Charoe  for  costs  on  property  rt- 
coomy^—JniMnction  to  rutraim  pqyment  i^f  money  Mt 
<lf  court— Allont^  aad  SoUciton  Act  (38  ^  SATict. 
e.  127). 

A  ao&ttor,  wte  eMtr  tab^HM^  Am-oKsbC**  efaui^  as 

paymmd  of  hU  Uaeed  bSl  of  eotUy 
Held,  eiOitled  to  an  orttei^iNlraji^lyLdk  p^^nml  ^  « 
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cAcfW  draton  hy  tha  Accountant- Oenertd  in  fiieowr  of 
the  tjieni  in  rtapeet  of  such  chim,  until  apttitwn  could 
he  preaeated,  mder  the  Attarneyt  and  SoBtitan  Act, 
Mtting  forth  all  tht  facta  qf  the  com. 

ThiM  was  an  ex  parte  application  on  lielialf  of  a 
•cdirator  to  restrain  tlie  delivery  of  a  cheque  draim 
by  the  Accountant-General  for  payment  of  a  sum  of 
moQ^  out  court  until  a  petition  could  be  pre- 
sented under  the  Attomeys  and  Solicitors  Act, 
letting  forth  all  the  particulars  of  the  applicant's 
case.  The  facts  stated  in  sapport  of  the  application 
were  these : — 

In  1862  an  order  was  made,  in  a  creditor's  suit, 
for  the  admiDistratioQ  of  the  estate  of  Matthew 
Dawet,  the  testator  in  the  above  caasei.  Id  the 
■ame  year  John  Whittle,  one  of  the  testator's 
creditorB,  obtained  through  his  Bolidtor,  the  pre- 
sent applicant,  admittance  of  his  claim,  which, 
together  with  taxed  coats  of  2oL  IGs.  Sd.,  amounted 
to  88/.  Ob.  Id.  In  1864  Whittle  received  out  of  court 
29/.  lOs.  Id.,  the  first  diridead  on  his  claim. 

Shortly  afterwards  the  ap^icant  dellTeied  his 
bill  of  coata  in  respect  of  the  proof  of  the  claim  and 
other  matters,  amouating  to  64/.  4«.  7d. ;  and  on  Uie 
eth  March  1866  Whittle  paid  the  appUcact  5/.  on 
account  of  hia  bill,  and  gare  him  a  six  months' 
promisaory  note  for  the  balance.  Whittle  did  not 
the  money  due  upon  the  aote,  and  on  a  writ 
g  issued  to  enforce  payment  it  was  discorered 
that  he  had  left  his  usual  place  of  residence,  and 
could  not  be  found. 

On  the  29th  Feb.  1869,  an  order  was  made  for  the 
final  distribution  of  the  testator's  estate,  and  the 
cheque  in  question  was  then  drawn  by  the  Account- 
ant-General for  psyment  to  Whittle  of  the  residue 
of  bis  claim.  Hence  this  application. 

E.  S.  Ford  appeared  In  rapport  of  the  an^ieation. 

Tbe  Yicb-Ch'.U(celu>s  said  he  would  make  an 
interim  order  restraining  the  payment  (d  the  cheque, 
but  the  applicant  must  nnd^take  to  indemnify 
Wblt^  agunst  damages. 

Solicdton :  Shaw  and  TrtmtUea. 


V.  a  aEAUNp*  OOUBT. 

lUgortSfl  br  O.  T.  Edwaum,  Eaq..  DatilstsiKHsw. 

Nov,  2  tmd  8. 

BsjuosnsT  v.  Basioir. 

it^liOKtiM— Zliilf  offtrioXeBd—Trada  wak^JPr^ptr^ 
vt  Haws. 

A  eotmeperiodtcal,  oaSnf  Punch,  honing  hem  far  iwentg- 
Jlae  geari  puhU^d  hg  B.  and  Co.,  at  8d.  weekly,  and 
anothtr  comic  periodica},  caBed  Judy,  being pubkahed  htf 
other  parties,  a  publication  of  a  Hke  diaracter,  aUled 
Fonui  and  Judy,  waa  (bought  out  and  p^li^ed 
■ise%,  at  Id^  q/^  the  aam  aize  aa  Punch,  but  with  a 
tSff^rmt  iHatration  on  the  cover,  and  on  paper  of  a 
mffirtHt  tint,  B.  and  Co,  moved  to  reatrain  autA 
faaUeaHott,  on  the  ground  that  the  puiSe  were  Hahle  to 
6a  deceived  into  pwvhasing  (Ae  new  periodical  for  the 
eld,  either  from  haste  at  railwag  atationa,  or  from 
WKfpoaing  that  Punch  oik/ Judy  had  been  amalga- 
mated;  and  the  biil  clayed /raudukat  intention,  and 
the  pauing  of  a  riwd  pvAHoaHon  frr  that  of  the 
jsfaMAt^  wAms  pnpg^  in  Oe  nam  Fondi  wa$ 
t^gt^  t^prepriated: 

Motion  refmtd. 

Hds  case  came  on  upon  a  motion  for  an  iojnnc- 
tfoa  to  leatmin  the  defeodaat,  his  serrants,  agents, 
and  worinsen,  from  printing,  publishing,  selling, 
v^odng  for  Mle  or  otherwise  dispoidiw  of,  and 
ttm.  pnradag  to  be  printed,  pnbUshsd,  sold,  ex- 
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posed  for  sale,  or  otherwise  disposed  of,  any  copy  or 
o^es  of  any  weekly  journal  or  other  perio<Ucal 
widi  or  under  the  name  or  ol  Pundt  emd  Judg^ 
at  any  other  name  or  ti>tle  of  wlilch  the  word  Punxh 
should  form  part,  or  which  ehonld  bs  a  coloarabl& 
imitation  of  the  name  oc  title  fA  the  plidntlffs' 
periodical  PunA. 

The  bill  stated  that  the  plaintiffs,  Messrs.  Brad- 
bury, Evans,  and  Co.,  were,  as  they  bad  been  for 
■one  years  pasl^  the  proprietors  of  a  well-known 
wedily  illustrated  comic  periodical  entitled  and 
'  commonly  called  iW^'the  exclusiTe  prcq>erty  and 
copyright  in  each  number  being  vested  in  tiie 
plaintiffs,  who  were  the  duly  registered  pro- 
prietors of  such  copyright.  That  a  number 
of  bnch  periodical  had  been  regularly  issued 
for  more  than  twenty-five  years,  dnring  whicb 
period  it  had  acciuired  a  great  reputation 
and  popularity  under  the  name  or  title  of  Pmeh, 
so  that  at  the  present  time  a  very  large  number  of 
copiea  were  sold  every  week ;  from  which  sale  the 
plaiitiffa  derived  great  profits,  and,  in  fact,  the 
natoe  of  Punch,  or  the  right  to  use  sut^  name  as  the 
title  of  a  periodical  publication,  had  become,  and 
was,  a  very  valuable  property,  to  which  no  person 
or  ptrsoDS  oUter  than  the  plaintiffs  had  any  right  or 
title' whatsoever.  That  the  defendant  had  recently 
begun  to  publish  a  weekly  illustrated  periodical 
undtr  the  name  or  title  of  Punch  and  JuA/,  of  the 
samt  size,  and  similar  in  general  style  and  appear* 
ance  and  nature  of  contents  to  Punch,  but  with 
artides  and  illostrations  of  an  inferior  character. 
The  first,  secood,  ud  third  numbers  of  such  perio- 
dical being  i^ted  and  purporting  to  be  published  on 
the  Saturdays,  Oct.  9th,  1 6th,  and  28rd,  1669 ;  the 
plaintiffs'  periodical  bearing  date  and  purporting  to 
be  piUisfaed  on  the  Saturday,  although  really  issued 
on  the  Wednesday  preceding.  That  of  every  num- 
ber of  the  plaintiffs'  periodical  many  were  sold  at 
Tulway  stations,  it  being  a  common  practice  for 
passtDgerswhen  theypiisaed  through  a  station  where 
newtpapers  and  periodicals  were  sold,  to  purchase 
a  cof  y  of  Pundi  during  the  time  that  the  train 
stopied  for  the  purpose  of  allowing  persons  to  enter 
or  alght.  'This  time  was  usually  very  short,  seldom 
abovb  a  minute  or  two,  so  that  the  purchase  was 
neoasarily  made  without  a  close  examination  of 
the  trtide  purchased ;  and  1^  reason  of  the  simi- 
laritr  size  and  general  style  and  appeonnoe  of 
the  defendant's  periodical,  but  in  particular  by 
reaion  of  the  word  "Punch"  forming  the  princlpu 
part  of  the  name  or  title  thereof,  many  copies  of 
sucp  periodical  would  be  sold  to  persons  intending 
to  bnrehase  the  plaintiffs'  pabUoattoo.  That  this 
wqpld  coDtintte  to  be  the  case  as  long  as  the  word 

JNneh  "  formed  part  of  the  title  of  the  defendant's 
pefiodieal,  or  snoh  periodical  bore  a  title  which  was 
mfrely  a  colourable  imitation  of  the  title  of  the 
pl^ntiffs'  periodicaL  The  bill  then  stated  that  there 
w*  another  comic  periodical  published  every  week 
under  tte  name  of  •/iK^,aud  rinular  in  size  and  general 
appearance  to  Punch.  That  the  publication  and  sale 
of  a  weekly  cfflnic  periodical  of  the  same  size  under 
th4  name  or  title  of  Punch  and  Judy  was  calculated 
to  ynislead  the  public  into  the  beuef  that  the  two 
pntiications  of  Punch  and  Judy  bad  become  united, 
and  that  the  defendants'  periodical  was  Issued  by 
anq  under  the  management  of  the  pn^iietors  of  tM 
two  older  publications,  and  in  particular  ttf  Punch, 
mi  divers  persons  would  purchase  a  numbw  or 
nutbbers  of  Punch  and  Jut^  under  the  erroneous 
impression  created  by  the  title  that  they  were  pur- 
chasing either  the  current  number  of  PuncA  with  the 
cutrent  number  of  Jutfy,  or  that  some  arrangement 
bad  been  made  for  the  amalgamation  of  the  two  as 
a  united  publioatlon.  The  mO.  then  charged  that 
the  Gtmduct  of  the  defendant  In  pnldishlng  his  sud 
periodlcsl  would  be  H^^m  J^'V&Pdf^gqO"- 
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petty  in  tbeir  periodical,  and  that  the  defendant 
had  Bclected  the  title  Punch  and  Jvdy  for  the  ex|H«u 
purpOM  of  deception,  and  vith  a  tiw  to  Mdling 
<aDd  the  fact  vaa  that  the  defendaot  had  told,  and 
waa  erery  week  paaslng  off  npoa  the  pnUic)  ailTiA 
pnbUcatioDof  ann)ilarbutiiinriordeKriptioa,aDder 
Bach  a  title  and  in  such  a  manner  as  was  calculated 
to  indace  iocautioua  purchaMre  and  the  public 
generally  to  beliere  that  the  defendants'  periodical 
«ither  was  or  included  the  plaintiffs'  or  otherwise 
was  a  contibuation  thereof,  or  ta  some  way  con- 
nected therewith  to  the  damage  and  injury  «f  the 
plaioUfls.  The  bill  then  diarged  that  the  intention 
and  design  of  the  defendant  was  to  attract  the  trade 
and  custom  of  the  plaintiffs,  who  had  long  used, 
and  until  the  defendants*  publication  were  tl»  only 
persons  using  the  name  PuAch  as  the  title  of  acomic 
periodical,  and  that  their  trade  would  be  seriously 
damaged  as  long  as  tite  defendant  used  tiie  word 
Punch  as  part  of  his  title.  Tie  bill  then  ckanied 
that  the  title  of  the  defendant's  publication  was 
merely  a  colourable  imitation  of  the  plaintiffs',  and 
was  in  fact  and  law  a  fraud  on  the  t^"- 
tiffs  and  the  public,  and  a  fraudulent  appro- 
priation of  the  plaintiffs  property  and  prodoc- 
tire  of  irreparable  loss,  not  capable  of  being 
compensated  for  by  damages  at  bw.  That  on  the 
loth  Oct.  1869,  the  plaintiffs'  solicitors  wrote  to  the 
defendant  threatening  proceedings  to  restrain  the 
publicaUoQ  of  Punch  and  Judy  if  it  was  continued, 
to  which  it  was  replied  that  there  was  no  infringe- 
ment of  copyright,  and  this  bill  was  filed  on  the 
29th.  containing  the  abore  facts  and  dtaigei,  ud 
allcgiDg  that  the  defendaota*  pnbUeatlon  was  not 
registered  at  Stationers  Hall. 

There  was  an  affidavit  of  Mr.  John  Francis,  pub- 
lisher of  the  Athenaum^  that  he  considered  the  public 
would  be  misled.  The  defendant's  publication  was 
sold  for  one  penny,  the  fdaintiffs'  b^ng  llursepeace 
weekly. 

Juael,  Q.  C,  V.  Hall,  and  Lin^of,  appeared  in 
support  of  the  motion,  and  contended  ^at  the 
defendant  was  making  an  unfair  use  of  the  appear- 
ance and  style  of  Punch.  There  was  a  general 
similarity.  The  framework,  the  name,  Ac.,  had  a 
resemblance  sufficient  to  attract  the  nnwvy.  A 
large  number  of  PumAtM  were  sold  at  tallway 
atations,  bought  in  a  hurry,  and  therefore  people 
might  be  easily  deceired,  and  it  might  b«  thought 
that  Pandi  and  Judy  were  united.  The  titit  of  a 
newspaper  was  sometimes  called  trademark,  and 
erroneously,  perhaps,  "  copyririit,"  yet  a  pertodicai 
had  nolhiog  more  of  ralne^  and  wfani  the  whole  was 
appcopriated,  It  was  within  the  aothoritles  wMch 
held  that  you  must  not  use  materials  to  pr^dice 
your  ndghbour.  Mr.  Keir,  in  his  Treatise  oi  In- 
junctions (p.  476)  thought  were  was  a  property  in 
the  titie.  Here,  what  was  asked  was  to  restrain 
any  publication  with  a  name  or  title  of  which  the 
word  Pundi  formed  part  In  Kdlg  r.  Button,  L.  Bep. 
S  Ch.  App.  708 ;  20  L.  T.  Bep.  N.  8.  SOI,  U  vaa  held 
that  you  could  not  use  the  same  name  for  a  skuilar 
publication.  Ckanee  r.  Shepherd,  before  this  court, 
was  the  case  of  the  Btdfitrdthin  Eo^reas,  where  the 
promioent  part  of  the  title  was  used.  There  was 
a  Punch  and  Judy  belOwlng  to  Mr.  Cmikshank 
twenty-eight  yean  aga  Gemtntar.  Maddide,\<^. 
19,  was  ai  to  the  Pmng  BMm  Uf^  The  goodwill,  as 
welt  as  the  copyright  wai  lodispatably  oonaected 
with  the  name,  and  liut  was  bdDg  iuTaded  hsre. 

Glaue,  Q,C.  and  Lan^l^,  for  the  defendant,  in- 
sisted that  there  was  no  case  for  an  injunction,  the 
mischief  being  roerdy  prospective.  Mo  oneoould 
possibly  be  deceived  into  purchasing  one  po^lcal 
for  the  othw ;  they  were  so  different  in  ai^earanoe 
*ad  c<^ur,  whereas  Judj/  was  sMoewhirt  similar, 


[V.C.M. 

and  if  doubled  crosswise  the  lower  part  was  slmoit 
Identical,  and  some  proceedings  had  been  taken 
against  them.  [C.  Matt  denied  all  knowledge  of 
such  proceedings.]  There  was  no  pretence  ol  de- 
crease  of  circulation  or  loss  in  any  way  -,  the  CSM 
was  not  within  the  authorities:  {McNtih  t. 
liamt,  1 1  Jur.  S44. }  The  plaintiff  s  could  ti;r  thii  ques- 
tion at  law,  but  to  obtain  an  injouction,  it  mast  be 
shown  that  the  public  had  been  deceived,  of  niach 
there  was  do  evidence ;  the  court  would  nat  aisiit 
persons  not  exerdsing  due  discretion.  Begg  v.  £trif, 
8  Yes.  316,  wtM  the  case  oi  the  oontinoatkn  of  a 
magarioe  of  the  plainUfli  br  tlie  defendants.  Then 
were  mmaooM  uutances  of  newspapers  using  psrt 
of  the  same  title  as  others,  as  the  luiutrated  Tum, 
the  Law  Tinua,  tie ;  and  if  a  periodical  was  pub- 
lished at  Birmingham  it  might  be  called  the  Bit- 
miwham  Punch,  and  could  not  be  restrained.  WdA 
V.  Knottt  4  E.  &  J.  747,  was  the  case  of  Sdiweppe'i 
soda  water,  where,  although  the  old  botties  were 
used,  the  injouction  was  dissolved.  The  motioa 
must  be  Kinsed  with  costs. 

Charlu  Bail,  in  reply,  submitted  that  in  tlus  csm 
the  word  PuncA  being  used  so  prominently  distiii- 
gnished  it  from  the  cases  put.  The  evident  ioten- 
tion  was  to  deceive,  and  the  court  voald  protect  the 
proper^  in  a  titia  so  used. 

The  Vice  CnAHCBLLoa. — ^This  case  is  not  whoUy 
free  from  diflSculty,  bat  on  the  whole  I  am  uub^ 
to  come  to  the  conclusion  that  the  plaintiffs  sre 
entitied  to  what  they  ask.  The  ininciples  of  law 
on  this  aubject  are  hudly  in  dispute;  they  nisy  ba 
suffldently  atated  thus :  Every  person  who  naes  s 
trade  mark,  be  it  as  a  label  on  a  bottie,  as  in  Sehteq^'t 
case,  or  a  periodical,  magaxine,  comic  or  other- 
wise, by  that  appropriation  and  new  of  the  name 
(not  intended  user)  acquires  a  property  in  that 
name,  and,  having  that  right,  any  other  person  nting 
the  same  name,  which,  if  used,  would  lead,  or  lie 
calculated  to  lead,  the  public  to  believe  they  are  pur- 
chasing the  one  pablicatlon  when  in  truth  they  an 
pundiasins  another,  ought  to  be  restrained  from  >o 
d<»ng.  Iriat  is  lud  down  by  the  present  I<ord 
Chancellor  in  X^fy  v.  Button  (mpO  It  is  not  dis- 
puted by  the  defendant's  counsel  tiiat  he  could  not 
have  used  the  dmplq  word  AmcA,  for  that  wonld 
have  been  an  infringement  of  the  rule  whidi  I  haTe 
referred  to  and  a  fraudulent  use  of  the  property  of 
the  ptaintiffa.  F<x  a  quarter  of  a  century  this  well- 
known  publication.  Punch,  has  existed,  of  hi^  rep«- 
tioiL  and  admirable  in  this  respect,  that  neiei 
danag  that  period  has  it  contained  aOTthing 
of  an  offtoslve  nature  to  make  it  wtiit  for 
the  table  of  any  family.  No  doubt  also  it  bu 
had  an  extensive  circulation  from  the  commence- 
ment, and  probably  to  the  p-esent  time,  and  the 
owners  have  a  right  to  the  name  originally  adi^led 
from  that  well-knowu  exhibition  "Punch  aod 
Judy,"  which  from  our  childhood  has  been,  and 
probably  fur  ages  to  come  will  be,  well  known 
throughout  Europe.  Hiis  is  plain  from  the  flgnns 
on  tiie  cover.  About  three  years  since  another 
publication,  called  Judy,  bad  come  out.  It  was  said 
that  some  proceedings  had  been  taken  agaioat  the 
publisher  ih  tlut  periodical,  but  there  is  no  evidence 
of  it,  and  it  VM  dwtiied,  and  is  must  be  assamcd 
thttra  never  were.  It  is  dear  there  conld  be  no  right 
to  intttfere  with  a  publication  using  another  nsiee. 
There  bdng,  therefore,  two  periodicals,  Punch  and 
Ju^  the  &fendant  baa  appropriated  both  njuaes, 
wil£  a  picture  of  the  street  exfaibiUon  on  the  cow, 
aod  the  sole  question  wliich  I  have  to  dedde  i% 
whether  one  puty  baviaf  nied  Ae  n«ne  Aad  eM 
another  Jmb,  either  or  both  aoqaiied  sndi  a  ^'^J'^ 
the  use  <tf  these  words  as  to  he!^iMe  to  vmnt 


BsADBDKT  «.  Bmoir. 


THE  LAW  TQ£E8  'JtBFORTS^YAXU^v.a.-^tS 


Pmt.  Co-J 


Btlaud  (app.)  v.  Dblulb  (resp.) 


[Pbiv.  Co. 


whole.  The  principle  is  clear ;  you  caaaot  adopt  a 
trade- tUArk  or  use  a  name,  calculated  to  mislead  or 
deceiTe  penoos  as  to  an  article,  already  appro- 
priated,  into  the  belief  that  they  are  purduwing  one 
thing  when  they  are  purchasing  another.  Oa  the 
whfue,  I  come  to  the  coDcluslon  that  tfate  pabll- 
eatkm  ia  oot  calcnlated  to  mislead  the  ordinaiT 
ran  of  mankiod,  who  are  alone  to  be  considered, 
^nie  conrt  does  not  legislate  for  the  careless  class, 
who  know  not  what  tiiey  are  purdiaaing.  The 
word  /WncA  is  well  known,  and  it  u  imponlUe  that 
mn  ordinary  person  can  be  misled;  and  as  the 
defendant  has  appropriated  the  title  of  two,  the 
whole  Is  left  open.  I  cannot  help  thinkiag  that 
the  pl^otiffs  might  well  hare  remuned  satisfied 
with  the  well  known-reputation  of  their  p^iodical 
and  bare  lefrained  from  interfering  with  one  with 
only  m  nnezat  aimilaiity  in  form.  Aa  to  the  merit* 
of  the  defendant  it  ta  Impossible  not  to  see  that  the 
well-known  reputation  of  Punch  baa  induced  him  to 
make  that  woiu  a  part  of  his  title.  He  might  easily 
bare  adopted  some  other  name.  His  conduct  is  not 
aatisfactory  in  that  respect.  It  would  bare  been 
bettw  if  the  parties  had  agreed  to  arrange  the 
matter^  tnd  I  suggested  that,  bu^  it  not  bung 
acceded  tc^  I  must  decide  the  question.  If  the 
defendant's  publication  ia  successful  the  two  will  be 
perfectly  distinct ;  if  unsuccessful,  it  is  immateriaL 
The  motion  must  be  simply  refased,  saying  nothing 
about  the  costs.  If  the  parties  would  agree  to 
treat  this  as  the  bearing  the  bill  might  be  dismissed 
wiUiont  costs. 

C^ot/h  Hoff  said  he  would  agree  to  that. 
.  Ghne,  Q.  C.  taid  he  could  not  accede  to  It. 
The  motion  wa^  therefore,  sim^  refiited. 
Solicitors  tor  the  idahiUffs,  Chetter  and  VrquharL 
Sdidtor  for  the  defendant,  C.  B.  Coiktu. 


Jntriciol  aCommttffr  of  f^t  Vtfbs  atouncil. 

Boportad  hr  Dodalm  KixaaroBD,  Eiq.,  BsnUter->t-lAw. 

(Present:  The  Right  Hon.  Sir  Jahbs' W.  Coltilb, 
JosBPH  Napieb,  and  Lord  Justice  Oiftabd.) 

WaKWKK  HastdiGB  RTLAXD(app.)  V.  ALEZiJIDBa 

MADKroa  DausLB  (reap.). 

Z^joer  Quutda — Beahmijf* — Attion  against  iharehotder 
— PrtaidetU  of  a  company  with  a  tahrjf—Voiiyfuua' 
tion. 

A  creditor  of  a  Canadian  railway  compcuti/  brottaht  m 
aetioH  agtuatt  a  thanAolatr  to  recover,  under  to*  pro- 
ctMioHS  of  the  General  Railwayt  Act  (^Camiday,  "  ait 
amotiMt  tqml  to  the  amount  unpaid  on  the  stock  held 
the  Mfendant,  The  defendant  pleaded  compenaa- 
tiOM,  aUeging  that  the  amount  due  from  him  to  the  con- 
panjf  on  the  stock  was  extingutahed  bjf  an  amotnt 
voted  to  him  for  tatary  ae  prettdent  of  the  company, 
and  credited  to  him  in  the  compaxi/'t  htiAt.  Bg  Art. 
1186  of  the  ihde  of  Lotoer  Uatada,  compensation 
taket  place  beiaeen  **dAU  toUcA  ore  equa^  Uqmi- 
dated  and  demandabte.'* 

Beld  (reeersimf  the  judgment  of  the  Court  of  Queen's 
Bench  of  Lower  Canada),  that  there  wtu  no  com- 
pensatioH,  at  alleged  in  the  pka  ;  for  no  calls  Aoninjr 
MM  wmde  bjf  the  company,  ai  the  time  wAsa  aetum 
was  brm^^  lie  ereaitory  there  was  then  nocomler- 
rigftt  ai  ogciaMt  the  daim  of  fAe  d/^mdant  on  lAs  cow- 
pany. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Queen'*  Bench  for  Lower  Ouiadai  bearing  date 


the  &th  March  L868,  which  jrevereed  on  appeal  a 
judgment  of  the  Superior  Court  of  the  district  of 
Ui^tceal,  bearing  date  t^e  81st  Bfarch  1866. 

In  the  moath  of  May  185S,  the  respondent  aub- 
eerfbsd  for  and  became  a  shareholder  to  the  extent 
of  forty  aharea  of  25^  each  in  the  Montreal  and 
Bytown  Railway  Company,  a  body  politic  and  corpo- 
rate,  duly  incorporated  aa  sach  by  virtue  of  a  public 
Act  of  the  prorince  of  Lower  Canada. 

At  a  meeting  of  the  directors  iield  on  the  9th 
Nor.  1858;  tiie  zespoodent  waa  duly  appointed  pr^ 
rideot  of  the  aaid  company,  and  tne  anm  of  1000/. 
waa  £uly  to  ted  to  him  for  bla  serrices  as  such  pre- 
sident for  the  year  ending  on  the  1st  Monday  of 
March,  then  next  (1854)  and  credit  for  the  said 
sum  waa  giren  Um  in  the  buoka  of  the  said 
company. 

On  the  80th  April  186f^  one  Joseph  Doatre  re- 
covered judgment  in  an  action  against  the  said 
Montieal  and  Bytown  Rtilway  Company  for  the 
sum  of  612/.  10s.  with  interest  from  the  iSth  Sept. 
1854,  and  coata.  The  debt  in  respect  of  which  ue 
said  actioi  was  brought  waa  coatncted  on  or  about 
the  23rd  Hay  1854. 

The  ooaipany  having  failed  to  attiafy  the  judg- 
ment; Doatre  made  out  a  writ  of  execution  against 
the  goodsi  chattels,  lands,  and  tenements,  of  the 
oompany,  which  execution  was  afterwards  returned 
by  the  shsriS  to  whom  it  waa  addressed,  unaatisfled 
either  in  die  whole  or  in  part. 

Afterwards  Dontre,  by  deed  of  tnmafer  duly 
exeonted,  ceded  and  tnuisferred  to  the  appellant,  f(ur 
ralnaUe  eonsidnation,  all  his  rights  and  intereat  In 
the  said  judgment  and  execution. 

The  sererftl  sums  due  and  payable  aa  principal 
money,  iiterest  and  costs,  under  the  judgment  and 
execution,  amounted  at  the  date  of  tM  deed  of 
transfer  to  688J:  4s.  7d: 

The  smtdlant  afterwards  brought  an  action  In 
the  Snpearor  Court  of  Montreal,  against  the  reapoa- 
dent  af  being  a  shareholder  in  the  said  Montreal 
and  Bytewn  Railway  Company,  for  tlie  said  sum  of 
638/.  4i.  Id. 

Tbe«etion  was  grounded  on  sect.  SO,  c.  66  of  the 
Consolidated  Statntea  of  Canada,  which  is  set  out 
in  the  judgment 

Tb«  dedaration  alleged  that  the  respondent  was 
peracnally  liable  to  the  appellant  as  a  creditor  oi  the 
compiny,  for  the  debt  so  due,  to  an  amount  equal 
to  tile  amount  unpaid  on  the  stock  so  held  by  him, 
tOTit,900t 

^  respondent  in  bar  to  the  action,  put  in  a  plea 
OF  tompeasatlon.  He  alleged  in  aubatanoe  that  the 
aal^  sum  credited  to  him  in  the  book*  ttf  the  com- 
pany fw  hia  silarjr,  aa  prealdent,  operated  in  law  u 
anjextinguishment  by  compensatimi  of  any  amoont^ 
wlich.he  might  have  owed  the  company,  apon  any 
di^res  of  stock  subscribed  for  by  him  and  unpaid. 

A  dtjenee  on  fond  en  fait  was  also  filed. 

JThe  Sup«ior  Court  of  Mmtreal  on  the  Slat 
Man^  1866,  gave  judgment  condemning  the  reapon- 
dttt  to  pay  688/.  it.  7d  currency,  with  Intereat  on 
ti»  sum  of  612/.  10s.  from  the  18th  Sept  1854, 
tM^her  with  the  costa  of  suit. 

respondent  appealed  to  the  court  of  Queen's 
Bench  of  Lower  Canada ;  and  on  the  5th  March 
1868,  that  oourt  tero^  the  laid  judgment  of  the 
Superior  Court  of  Montreal. 

Thia  waa  the  subject  of  the  present  appeal. 

The  question  at  isane  in  the  case  on  which  the 
jodgment  turned  waa  as  to  whether  the  amount  due 
by  the  respondent  for  balance  unpaid  on  the  stock 
subscribed  for  by  him  was  compensated  by  the 
amount  due  by  the  c«nMay  to  him  in  March  1864, 
for  tiie  salary  aa  pterident,  up  to  that  date.  This 
qaeation  depended  on  the  applicattoo  of  Aru.  1187, 
1188,  of  the  code  of  Lower  Canada  containing  pro- 
Tiaioos  set  out  in  tiie  jodgmenL 

Digitized  by  LjOOQIC 


S26-Y9\. ixun.n.~REPOSTS.     THB  LAW  TDIES. 


[Mot.  U.UMl 


PsiT.  Co.]  Fair  v.  The  London  and  North- Westkbs  Railway  Comfanv. 


[Q.  B. 


J.  Brown,  Q.  C,  A.  B.  Theaigtr,  and  H.  W.  Aualiu^ 
ven  for  the  ftppellant. 

Mdlith,  Q.  C,  and  Kerr,  were  for  the  respondeat. 

Judgment  was  delivered  b/  Sir  Jobeph  Napibb  : 
— The  appeal  jn  this  case  is  from  a  judgment  of  the 
Court  of  Queen's  Bench  in  Lower  Canada,  reversing 
a  jn^pnent  of  the  Soperior  Court  of  the  district  of 
Montreal,  with  costs.  The  judgment  in  the  Mon- 
treal court,  which  was  delivered  on  the  31st  March 
1866,  fonnd  the  respondent  to  be  debtor  to  the 
Montreal  and  Bytown  Hailway  Company  in  900/. 
on  the  stock  held  by  him,  and  approved  the  appel- 
lant's claim  as  a  judgment- creditor  of  a  company, 
having  execution  against  the  company  unsatisfied, 
and  condemned  the  respondent  accordingly,  as 
prayed  for  by  the  appellant  The  action  in  which 
that  judgment  was  given  was  an  action  brought  by 
the  appellant  as  a  creditor  of  the  company  against 
the  respondent,  a  shareholder,  as  a  defendant,  and 
in  that  action  it  was  proved  that  there  had  been  a 
return  by  the  sheriff  of  nulla  bona  to  an  execution 
asainst  the  company.  The  action  was  founded  on 
the  section  of  the  General  Railways  Act,  which  is 
nnder  the  head  of  **  shareholders,"  and  is  the  first 
paragraph  of  sect.  19.  By  that  section  and  para- 
graph it  is  enacted  that  "each  shareholder  shall  be 
individoally  liable  to  the  creditors  of  the  company 
to  an  amount  equal  to  the  amount  unpaid  on  the 
stock  held  by  him  for  the  debts  and  labilities  of 
the  company,  and  until  the  whole  amount  of  his 
stock  shall  have  been  paid  up,  bat  shall  not 
be  Uable  to  an  action  therefor,  before  m  execnition 
against  the  company  shall  have  been  returned 
nnsatiafled  in  whole  or  in  part,  and  the  iraonnt  due 
on  such  execution  shall  be  Uie  amount  lecoveraUe, 
with  costs,  against  such  shareholders."  The  defen- 
dant zeferred  to  the  code,  and  the  eaae  nude  by  him 
iras,  that  there  was  doe  to  him  from  th«  company 
for  salary  a  sum  very  far  exceeding  anydiing  that 
he  was  or  could  be  raade^liable  to  the  company  for 
in  respect  of  calls ;  that  the  sums  due  to  liim  from 
the  company,  in  point  of  fact,  extinguished  his 
liability  to  the  company,  and  that  inasmuch  as  the 
company  never  conld  luve  maintained  proceedings 
against  him  in  respect  of  any  calls  that  they  might 
make,  the  creditor  was  in  no  better  position  than 
the  company.  Weassnmethat  no  callsbeycndcalls 
for  a  sum  of  lOOiL  had  been  made  on  the  pari  of  the 
ooinpaDj ;  if  any  each  calls  had  been  made,  it  was 
the  bnuness  of  the  defendant  both  to  have  dleged 
and  proved  that  they  had  been  made;  there  u 
neither  allegation  nca  proof  to  thto  effect;  the 
oottrU  below  proceeded  on  the  assumption  that  no 
calls  bevond  100^  had  been  made ;  and  there  can 
be  no  ooubt  but  that  they  were  right  upon  the 
pleadinge  and  facts  before  them  in  making  that 
Minmi^on.  What  then  are  the  jvovisions  of  the 
code  whidi  were  relied  on  7  They  were  these :  first 
of  all,  it  is  aald  in  the  1187th  clause :  "When  two 
persons  are  mntnally  debtor  and  creditor  of  each 
oAer,  both  debts  are  extinguished  by  cmmpensation 
which  takes  place  between  them  in  the  cases  and 
manner  hereinafter  declared;"  and  then  in  the 
1188th  eUnie,  "Compoisation  takes  place  by  the 
sole  operation  of  law  between  debts  whidi  are 
equally  liquidated  and  demandable,  and  have  each 
for  object  a  sum  of  money  or  a  certain  quantity  of 
indeterminate  things  of  the  same  kind  and  quality." 
As  calls  had  not  been  made,  there  could  have  been 
no  eompeosatiOQ  aa  between  this  shareholder 
and  the  company  at  tiie  time  of  the  action  being 
brought  by  the  creditor,  for  when  we  turn  to 
the  Railways  Act  we  see  that  before  any 
action  could  have  been  maintained  by  the  com- 
pany as  against  the  shareholder  there  must  have 
been  oalb  made  by  the  diiectois,  and  thirty  days 
most  have  elapatd  from  the  date  of  the  calls.  Jloce- 


ovcr,  at  the  time  when  the  appellant  twonght  his 
action  as  creditor,  the  respondent,  if  he  had  any 
claim  at  all,  bad  a  right  to  proceed  against  the 
company,  and  recover  payment  from  the  oompany 
of  the  2000/.,  or  whatever  sum  was  due  to  him,  and 
the  company  could  not  have  set  up  as  against  that 
action  any  counter  claim  which  they  might  have 
had  in  respect  of  liia  being  a  ahardiolder ;  it  follows, 
therefore,  that  the  amount  payable  on  the  stock 
held  by  the  defendant  was  not  actually  paid,  dia- 
chargra,  and  extinguished,  and  that  the  clauses  in 
the  code  which  have  been  relied  on  do  not  apply 
to  a  state  of  circumstances  in  which,  aithou^ 
there  was  a  claim  by  the  defendant  against  the 
company,  there  was  no  counter  right  on  the  part  of 
the  company,  and  no  compensation  as  between  him 
and  them,  and  consequently  no  extinguishment  of 
the  debt  The  creditor  under  the  Act  is  in  a  dif- 
ferent position  to  that  of  the  company,  and  can 
recover  so  long  as  anything  remains  unpaid  on  the 
stock  held  by  the  shareholder.  This  beiog  so,  their 
Lordships  will  humbly  advise  her  Majesty  that  the 
judgment  of  the  Court  of  Queen's  Bench  should  be 
reversed.  The  result,  therefore,  will  be  to  restore 
the  judgment  of  the  Superior  Court  in  Montreal ; 
and  their  Lordships  are  of  opinion  that  the  appel- 
lant should  have  the  costs  in  both  the  courts  below, 
and  also  the  costs  of  this  appeal. 

Judgment  reverted. 

Agents  for  appellant,  Mackenzie,  TVindlsr,  and  Co. 

Agents  for  respondent,  Babert$  and  Sh^rton. 


(Bmxaon  lato  CourUf. 


oomiT  or  auBEN's  bencb. 

Bapoftsd  br  T.  W,  Sauxdbbs  mud  J.  Sacwn.  Ssv>. 

TkurtO^,  Nov.  4. 

Tan  V.  Thb  Londoit  xhd  N'oBxa-Wxams 

Bailwat  Compaht. 

Railway  acddmt—Measwre  of  damagta — Peemuary 
iau  and  bodilv  miffering — Future  improved  t'jwMM. 

When  ajmy  are  eaOad  upon  to  assesM  dojaages  for 
pertonal  injuries  oeeasiotud  Ay  n^ligeace,  (Agr  s^ottU 
take  into  consideration  two  ihingt—Jtrtt,  tie  pmtniarj 
/osf  occationed  fry  the  aeadeitt ;  meoiulfy,  tAe  i^ivj 
thfi  party  xBstoinj  in  hit  pvwon,  or  in  Au  pkgmeai 
capacity  of  enjoying  life ;  and,  a*  rmartU  thejint, 
th^  Aadd  take  into  euxomt,  not  mfy  au  prea&nt  bu, 
bta  hit  inoapadty  lo  earn  a  future  mprwMd  inoosu; 

This  was  an  action  brought  by  the  Bev.  Cam^U 
£'air  against  the  London  and  North-Weateni  Uoil- 
wsy  Company  for  compensation  for  injuries  sns- 
talned  by  him  in  consequence  of  an  acdaent  whilst 
travelling  upon  th^  line  from  Birmingham  to  Rhyl 
on  the  16th  Sept.  1668,  near  Holyhead.  The  acd- 
dent  was  occasioned  by  a  collision  with  a  goods  train. 
The  cause  was  tried  at  the  last  Hertford  Asdn^ 
when  the  company,  not  disputing  thdr  liahiU^, 
contested  only  tl»  amount  (tf  compensation.  It 
appeared  that  the  plaintiff,  who  was  twenty-aeven 
years  of  age,  and  unmarried,  was,  at  the  time  of 
the  accident,  secretary  to  the  Irish  Church  Misaion, 
with  an  income  as  such  of  250/.  a-year.  From  the 
evidence  it  appeared  that  at  the  time  of  the  accldeat 
he  was  in  the  enjoyment  of  excellent  health,  bat 
that  in  consequence  of  sudi  accident  he  receiTed  an 
injury  to  his  spine,  which  has  resulted  In  pomaneot 
deafness  and  injuries  to  his  other  eonses,  besidea 
paralysis  of  the  lower  extremities,  from  wkicfa, 
acootdingto  the  medical  evidence^  it  wa«  hopelesa 
to  expect  Jw  would  erar  iton|g^B^g^^eMiaed 
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&  Terdiei  im  6000/.  damagoi,  besides  250^  for 
medical  md  other  ei^entei. 

Vtraon  Hanxwrt^  Q.  C.  now  moved,  on  the  part  of 
tbe  defendante,  for  a  rule  calling  upon  the  plaiatifF 
%o  ihow  oauH  why  th^  shoold  not  be  a  new  trial 
on  the  gronnd  of  the  damages  being  excessive,  or 
vhjr  SQch  damages  shoold  not  be  reduced.  Tbe 
v«mtct  of  the  jury  for  525021  is  excessive,  and  would 
"be  more  than  somcient  to  purcliase  an  annuity  of 
2501.,  which  was  the  whole  of  the  plaintifTs  pro- 
fctsiopal  income.    Tbe  jury  bad  evidently  given 
damages  iu  respect  of  hii  probable  increase  of 
income  which  they  had  no  right  to  do.  [Coce- 
BUBH,  C.  J. — I  cannot  assent  to  that ;  I  think  under 
some  circumstances  they  would  be  perfectly  juati- 
fied  in  considering  the  probable  increase  of  income. 
Take  tbe  familiar  case  of  a  young  barrister  of  great 
promise,  whose  progress  in  bis  profession  is  certain. 
±Ie  may  make  perhaps  only  100/.  a  year ;  would  it 
be  right  to  give  him  compensation  only  upon  tiiat 
scale  71    If  any  other  considerations  are  to  be  re- 
garded, it  would  let  in  evidence  of  a  most  iocon- 
wenient  description;  for  whilst  it  might  be  sug- 
g^ted  tliat  be  would  advance  in  bis  profession, 
evidence  on  tbe  other  side  might  be  aiddaced  to 
■hosr  that  he  had  no  chance  of  rising  in  his  profes- 
sion.   pCocKBUSF,  C.  J. — ^Ttiere  may  be  some 
difflcnlties  in  the  case,  but  your  proportion  is  that 
yon  cannot  take  into  consideration  liis  probable 
advance;  so  that  his  being  a  young  man  would 
really  stand   in  the  way  of  bis  compensation ; 
whereas  were  he  a  man  of  for^  or  fifty  years 
of  mge,  whose  position  has  been  made,  ho  might 
obt^D   substantial   compensation.    Ubixos,  J. 
— Such  difflcnlties  must  be  left  to  tbe  good  sense 
of  a  jory.    It  is  not  said  that  the  exact  amount 
of  compensadon  can  be  stated  as  a  rule.  It  is 
one  of  the  difficulties  which  are  inherent  in  such 
cases.].   The  income  of  the  plaintiff  at  the  time 
must  after  all  be  the  test  of  the  amount  of 
compeosation,  and  it  cannot  he  l^t  to  specu- 
late npon  what  he  may  earn  at  a  future  time. 
£CocKBnRH,  C.  J. — There  is  not  merely  the  inca- 
pacity to  earn  an  income,  but  the  future  bodily  dis- 
comfort and  tbe  inability  to  enjoy  life  as  a  man  in 
bealUi  would  enjoy  it.   I  dare  say.  If  you  were  to 
offer  this  gentleman  50,000£,  or  donole  that  amount, 
he  would  not  take  it  as  the  price  of  his  present  con- 
dition.]  But  If  BO  there  would  be  no  linut,  and  a  per- 
aon  who  happened  to  be  earning  10,000/.  a  year  might 
be  compensated  by  200,000/.,  and  yet  pay  no  more 
for  being  thus  insured  than  a  man  who  does  not 
earn  60/.  a  year.   Had  this  been  a  common  street 
accident  of  which  there  are  hundreds  in  the  year, 
no  nuh  amonot  of  damages  would  ban  been 
given.    [CoCEBDEN,  C.  J.— In  any  such  case  I 
ahonld  certainly  lay  it  down  to  the  jnry  that  they 
ahonld  give  full  compensation.   It  is  very  true- that 
these  street  acddents  seldom  come  into  our  courts. 
TUbi^j  generally  occur  to  poor  persons  who  are  satis- 
fled  with  comparatirely  nnall  eonqieniaticm,  which 
ia  readily  given  them.  In  all  eases  we  shoold  see 
vbether  or  not  the  damages  are  more  tlum  adequate. 
In  many  cases  of  compensation  against  private 
parties,  jnries  will  look  to  their  means  of  paying 
damages,  and  so  will  moderate  them ;  but  in  a  rail- 
way accident  they  feel  that  they  are  not  so 
mtraiiied,  and  so  give  fall  damages.]  There  is 
really  no  difference  in  principle  hetweoi  the  carriage 
of  goods  and  iottiridous,  and  as  regards  the  former 
the  li^islatare  has  itself  imposed  limits  of  com- 
pensation.   [CocxBUKH,  C-  J. — ^That  is  for  the 
Xiegislature.   If  it  thinks  fit  to  limit  tbe  liability  as 
to  compensatbn  for  personal  injuries  it  can  do  so, 
bat  it  has  not  done  so  at  presenb]  The  com- 
paniea  are  real^  made  insurers,  wiUioot  having  any 
premiums.  [&uux«,  J,  referred  to  Pj/m  v,  7a« 


Great  Northern  Raikoos  Ooamag/,  6  L.  T,  Bep.  N.  S, 
687;  and  8  L.  T.  Bep.  N.  a  784.] 

CocKBCBH,  C.  J. — ^I  think  there  should  be  no  rule 
in  this  case.  Mr.  Harcourt,  by  his  argument,  would 
desire  us  to  review  the  law  upon  this  subject,  and 
to  change  the  practice  which  has  hitherto  prevailed, 
and  to  establish  some  new  rule.  It  is  very  true  that 
cases  sometimes  occur  in  wUch  a  jozy,  being  over 
anxious  to  fully  compensate  a  party,  give  damages 
so  great  as  to  induce  the  court  to  Interfere.  In 
the  great  majority  of  cases,  hovew,  I  am  quite 
satisfied  at  the  common  seose  views  upon  which 
they  act.  Now  the  rule  is,  that  where  a  railway 
compny  undertake  to  carry  a  passenger,  and  he 
receives  an  iigury  in  consequence  of  tlicir  negli- 
gence,  be  is  entitled  to  receive  compensation  from 
them,  and  in  assessing  that  compensation  tbe  jury  . 
should  take  iato  acconnt  two  things;  first,  the 
pecuniary  loss  he  sustains  by  tbe  accident ;  secondly, 
the  injury  be  sustains  in  tiis  person,  or  bis  physical 
capacity  of  enjoying  life.  When  they  coma  to  tiie 
consideration  of  the  pecnniaty  loss,  they  have  to 
take  into  accotnt  not  only  his  present  loss,  hat  his  in- 
capacity to  earn  a  future  improved  income.  Ut.Hoz^ 
court  says  that  that  is  not  a  ground  of  compensation. 
But  it  would  be  really  monstrous  that  because  a 
young  man  lus  only  arrived  at  a  certain  position — 
though  from  past  experience  you  can  see  with 
tolerable  certainty  that  be  will  within  a  reasonable 
time  greatly  increase  his  income — ^you  are  to  exclude 
this  most  imptrtant  element  from  consideration.  So 
far  from  thiddng  that  it  should  be  excluded,  I 
think  tbe  very  reverse  should  be  the  rule  Then  as 
to  tbe  second  ground.  Undoubtedly,  health  is  the 
greatest  of  all  physical  blessings ;  and  to  say  that, 
when  it  is  utterly  shattered,  no  compensation  is  to 
be  made  for  it,  is  really  perfectly  extravagant. 
Then  here,  re  have  a  gentleman  of  good  prospects 
who,  by  ths  accident,  is  not  only  rendered  inca- 
pable of  fallowing  his  profession,  but  is  In  all 
probability  incapacitated  for  life.  The  jury,  under 
the  circumstances,  have  awarded  bim  SOOOl  ;  and  I 
cannot  buttbinJk  that  sneh  a  compensation  is  within 
fair  limits. 

Mblloi,  3. — I  am  of  the  same  opinion.  We  have 
no  means  of  ascertaining  by  a  fixed  rule  what  shall 
be  the  Unit  of  damages  in  such  a  case.  There  is 
no  princ^Ie  which  will  apply  equally  to  animals, 
goods,  snd  passengers.  Dam^^  in  such  a  case 
must  U  left  to  the  common  sense  of  tbe  jury, 
assisted  by  the  presiding  judge.  In  the  present 
case,  I  cannot  say  that  the  verdict  is  unreasonable. 
Tbe  ju^  were  undoubtedly  entitled  to  consider  not 
only  tbe  physical  suffering  of  the  plainti^  bat  the 
destroftion  of  bis  prospects. 

Luw  and  HAxmr,  JJ.  oonootred. 

Rtile  refused, 
'.OOUBT  OF  COUMON  FLBAS. 

Bspsstsdbr  U.  W.  Wnir«».i.t»t,  and  H.  H.  HoCKiMa,  Ssvs.. 

WtdMtiaSt  Abe.  8. 

Abbxt  v.  Cbvx. 

IXU  of  MAaagt—Iadorm't  lU^tih-  VMal  sn'dfaw* 
^  on  lynsMSMl mC  tesueintfiZ  aesrfwastMNl; 

I»  an  actim  bif  the  drawtr  and  iitdoraee  of  a  bttl  o/ 
axchaagt  agattat  the  indorttr,  it  waa  aSegtd  in  diatial 
of  tha  dtftndaat'a  Uabiliin  that  hi  induied  the  biB  as 
suretg  for  the  acoeptor;  (aid  that  it  waa  agreed  betmeetl 
the  Areepartiet  that  the  pUantiff  ekould  diapota  qf 
certain  teaaitiee  belonging  to  the  actxpLor  in  Moti^aO' 
(ton  of  the  d^t  before  As  saeif  dt/adanl  on  the  InU, 
TSs  ptainiiff  had  not  dimmed  of  iheMparitiet .-  . 
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HeU  (  Wilks,  J,  tbAilanU)  that  verbal  tmdmx  of  thU 
offrtement  wa»  not  adminible. 

Tbis  was  ao  action  by  the  drawer  aiid  payee  of 
a  liUl  of  excbange  ag^dnst  the  indoner ;  it  wai  tried 
before  Keating,  J.  in  Middlesex,  and  a  Terdict  was 
entered  for  the  plaintiff  upon  the  terma  that  if  the 
Conrt  of  Common  Pieaa  ahould  be  of  opluioo  that 
c^tain  oral  eridence  tendered  by  the  defendant  In 
■upport  of  hia  pleas,  and  rejected  by  the  judge,  was 
legally  admissible,  a  new  trial,  pro  JormSL,  waa  to  be 
granted,  and  the  action  was  to  be  retried,  but  for 
all  purpoaes  of  coats  the  caae  was  to  be  treated  aa 
if  it  had  been  adjourned. 

The  bill  of  exchange  waa  in  the  following  form : 

£»).  London,  Uarcb  2, 1888. 

'  TwsIto  montha  aftar  date,  pay  to  my  order  the  turn  ot 
two  bn&dred  ponndi  for  ralue  reorirad.  J,  Auit, 

To  3Cr.  Arunr  Cnu,  Qneen  ot  EdkI>&^ 
Haw-road,  Hasaiaenmith. 

The  bill  was  crossed,    Accepted,  Arthur  Crux 
and  indorsed,  **  Theodore  Crux." 

The  declaration  stated : 
r  That  John  Abrer  sue*  Theodore  Cm^  for  ttftt  tbe  defan- 
daut,  on  Ui0  2nd  March  186B,  bjr  hia  bill  of  ascbange  now 
orerdne,  direotsdto  Arthar  Crux,  reqiiired  tba  nldAtthnr 
Orox  to  pay  to  tbe  pUlntitTa  order  tbe  nun  of  3001.  twelve 
montha  after  date.  And  tbe  aaid  bill  wu  doly  meaented 
for  pajnient,  and  waa  dlataonoored,  of  aU  wbiih  Uie  deCam- 
dast  bad  due  notice.  And  for  aaecoDdeounl  tbe  plaintiff 
■oea  f<»:  that  tbe  defendant  on  the  day  of  the  jeor  anireeaid. 
bj  hia  bill  of  exohanye  now  overdue,  direotad  to  the  aald 
Arthur  Cnuc,  deaired  tbe  sold  Arthur  Crux  to  vkj  the 
bearar  of  the  aaid  bill  the  sum  of  aOOt.  twelve  montba  after 
date,  and  then  delivered  tbe  aaid  Mil  to  the  plaintiff,  who 
thereby  became,  and  wm,  and  yet  is  tbe  lawlU  bidder  and 
bearer  thereof,  and  the  aaid  bill  waa  duly  pre— n  ted  tor  pay- 
ment and  waa  diahoooared ;  of  all  whiathadataidatitAad 
due  notice,  but  did  not  pay  tbe  aama. 

The  1st,  2nd,  4th,  6th,  and  eth  pleu  denied  the 
Tariona  allegations  contained  in  thedeelamtiOD,  and 
the  8rd  plea  was  aa  follows : 

Tbe  defendant,  aa  to  the  aaid  firat  count,  aa*  e  that  he 
drew  tbe  aaid  bill  and  delivered  the  aaue  to  uie  ylaintiff  f  tn 
the  aocommodatlon  of  one  Arthur  Crux,  and  aa  aniety  for 
bim  for  the  payment  ot  tbe  aaid  biD,  and,  save  ai  aforesaid, 
there  never  wu  any  valoa  or  oonsldaiatloa  for  th«  drawing, 
delivatT,  or  payment  of  tbe  aaid  bill  t^  the  defen^nt.  And 
the  defendant  sa/a  that  at  thotimebe  so  drew  and  deUrered 
the  said  bill  to  the  ploinUS;  it  was  agreed  by  and  between 
the  plidntiff  and  the  defendant  and  the  aald  Arthur  Crux, 
that  the  aald  Arthur  Cruz  should  deposit  with  th«  ^ainUit 
oertain  aecnritiea,  that  ia  to  aay,  a  leaae  of  a  mesaioge  and 
premiaea  sttoate  at  Blenheim  ViUaa,  Hew<road,  Eammer- 
amitb,  and  four  dock  warrants  for  the  deUvery  ol  certain 
goods,  to  be  held  by  tbe  plaintiff,  as  security  fear  the  due 
payment  Of  thesaidUlLandineaaetbeaaidMIl  abuildnot 
be  duly  paid,  that  the  pkintiff  sbonld  sell  and  diapoa«  of  the 
aaid  seonritlee,  and  a^ly  the  proceeds  thereof  In  pMment 
andlkiatdatlim  ot  tbe  aaid  Ulf;  and  that  until  the  pUntlff 
aboold  have  so  aold  and  diapoeed  of  the  said  semrinM,  tbe 
daCtatdMit  shOQld  not  be  liable  for,  m  be  sued  npot,  tbe 
aaidUn.  And  tlta  defendant  aayatbattbe  aaid  ArthorCmx 
deposited  the  said  securities  aa  oforeadd  with  the  plafcitU^ 
and  ba  laoelved  and  held  the  same  for  tbe  purpose  and  on 
tba  terms  aforesaid,  and  that  tbe  plaintiff  did  not  befor*  the 
ii»taaiioenMBt  of  the  suit,  sell,  realise,  or  dispose  of  the 
nld  saeoiitiea,  or  any  part  tbareof,  aiM  the  lAlntlff  stUl 
ll)Ms  the  same. 

The  serenth  plea  repeated  the  third  plea  in  tenua 
ui^icable  to  the  mcond  count  To  both  of  tbeae 
jMMs  the  plaintiff  demurred  on  ttie  grounds  that 
th^  attempted  to  vary  the  terms  of  a  written 
agreement  by  what  was  not  alleged  to  hare  been 
•greed  to  in  writing,  and  also  that  the  allied 
agreement  was  collateral  to  the  contract  between 
tbe  parties,  and  conid  not  be  ^eaded.  tt  was 
admitted  at  the  trial  that  tbe  defendant  bod  no 
written  evidence  of  this  agreement,  and  the  ad- 
missibility of  oral  eridence  thereof  was  now  the 
only  contention  between  the  parties. 

H.  Jamu,  Q.C.  on  behalf  of  tbo  defendant,  obtained 
a  rale  msj  In  pnrsttanoe  of  leare  reaerred  at  the  trial 
that  the  plaiatifl'a  vndlet  be  set  aside,  and  a  new 
trial  had,  on  the  groond  of  impnper  x^jecUoo  of 
eiUutoe. 

isff  (with  him  BiidfiMteis  Q^.)  showed  cause 


[0.  P. 


against  this  rule.   The  caae  of  Yaam  r.  Amtea, 
L.  Bep.  4  C.  P.  558 ;  SO  L.  T.  Bep.      a  896,  U  a 
clear  anthority  that  in  an  action  agiUnat  tbe  acceptor 
socb  an  s^creement  as  this  can  be  a  good  defence 
against  the  drawer  and  payee  only  if  prored  by 
written  evidence.   A  distinction  ia  attempted  to  be 
shown  as  to  the  necessity  for  a  written  agteemeot 
in  an  action  s^cainst  the  indorser  on  the  authority 
of  putt  T.  Stnett  H.  &  H.  226 ;  that  was  an  actioa 
by  an  indorsee  against  the  drawer  and  indwser  of 
a  bill  of  exchange ;  the  defence  was  that  the  ^oin- 
tiff  took  tbe  biU  under  a  verbal  agreement  to  soe 
the  acceptor  only,  although  tbe  indorsement  wu 
general  and  uaqoalifled ;  Lord  Tenterden  in  sum- 
ming ap  told  the  jniy  to  find  for  the  defendant  il 
they  wore  satisfled  that  the  phuntiff  took  the  bill 
on  these  terms ;  the  verdict,  however,  was  for  the 
plaintiff,  and  there  was  thnefore  no  opportunity  to 
review  that  dictum ;  moreover,  in  the  Gth  edition 
of  Barley,  J.'a  book  on  BiUa,  the  authority  of  that 
caae  is  quesUoned.   Byles,  J.,  at  p.  96  of  the  9th 
ediUoa  on  Bills  says,  **  No  mere  oral  agreement  can 
hare  any  ^ect  at  law  in  txintrolUng  the  iostnt 
ment»  if  contemporaneous  with  tbe  making  of  it; 
for  that  would   be  to  allow  oral  evidence  to 
vary  a  written  contract;"  io  support  of  this 
many  cases  are  cited,  the  chief  of  which  arc — 
Boare  j.  Gtvham.  S  Camp.  57,  in  which  Lord  Ellci:- 
bwough  refused  to  admit  eridence  of  a  vetbsl 
agreenwnt  to  renew  a  promissory  note  made  at  tbe 
time  it  was  framed  between  the  defcndanta,  the 
payees  and  indorsera,  and  the  [daintiffa,  the  ia- 
doneea ;         r.  Bawlatu,  8  Taunt  92,  in  which 
the  court  confirmed  the  rullDg  of  Lord  Ellenboroagh 
in  Hoonr.  GraAam;and/'oaferT.Jo%l  G.  H. &fi 
708,  In  which  a  distinction  was  eanfiiUy  dmwn 
between  eridence  concerning  the  consideration  fora 
bill  and  tiie  contract  contained  on  the  face  of  tbe 
bill:  Farke,  B.  said,  p.  707:  "Here  tbe  event  upon 
which  the  defendant  contends  that  the  note  wis 
payable  waa  contingent  and  might  nerer  happen, 
wliich  is  a  clear  contradiction  of  the  contract  con- 
tained in  the  note.   Rawson  v.  Walker  is  in  pi^nt ; 
Ptite  T.  Stntt  falls  within  tbe  other  class  of  cases  in 
which  the  consideration  has  been  contradicted: 
There  the  agreement  waa  that  the  plaintiff  ahould 
sue  the  acceptor  of  the  bill  only,  and  should  not  sue 
the  indorser  (the  defendant).   That  as  between  the 
plaintiff  and  defendant  negatived  any  consideration, 
and  so  was  admlsdble.'*    [Willes,  J.— Tbe  real 
gneaUon  here  is  wheUier  the  present  case  comes 
within  the  first  or  the  second  of  tbe  classes  of 
cases  named  in  Foater  r.  Joil^.']   The  only  contract 
for  which  the  defendant  coiud  bare  been  surely 
was  that  which  appears  upon  the  face  of  tbe  bill ; 
and  the  agreement  set  up  in  the  plea  waa  made  at 
tbe  time  the  bill  was  drawn,  and  varies  the  written 
contract  between  Uw  parties.   "This  would  be," 
said  I<ord  EUenborongh  in  Adcvna  r.  fron2%h  I 
M.  d:  W.  874,  "Incorporating  with  a  written  con- 
tract an  incongruous  parol  condition,  whidl  is  co:  * 
trary  to  first  principles."  Also, 

MoHley  V,  Uanjbrd,  10  B.  A  C.  739. 

Janet,  Q.  C,  supported  the  mle. — This  evidence 
Is  admiosUde,  first,  in  wder  to  show  the  real  ooa- 
sideratiott  between  the  parties ;  and  aecondly,  in 
order  to  show  that  the  defendant'a  Habilitj  was 
suspended  eren  if  the  contract  were  that  on  the 
face  of  the  tulL  There  is  here  no  written  contract 
on  the  part  of  the  drawer ;  an  indorser  or  drawer 
makes  no  written  contract  whatever  with  the  payee; 
his  liability  depends  on  what  1^  the  coetom  of 
merchants  his  signature  implies.  ThU  waa  the 
effect  (rf  Cattria»e  v.  Buiti^,  10  Mooi  P.  C.  94 ; 
Haule,  J.,  in  deliTering  the  judgment  of  the  court, 
said,  p.  108,  «'The  UabUity  <rf  an  indoner  to  his 
imoieaiate  indonee  arises  oat| 
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them,  and  this  eoatract  ia  no  case  cooaiatg  exda- 
sireljr  in  the  writing  popniartf  called  an  indoree- 
men^  and  which  is  indeed  Decessary  to  the  existence 
of  the  contract  in  quesUoD,  bat  that  contract  ariief 
out  of  the  written  indorsement  itself,  the  deUveir 
of  the  bill  to  the  indorsee,  and  the  intention  with 
which  that  delivery  was  made  and  accepted,  at 
erinced  by  the  wonls  either  spoken  or  written  of 
the  parties,  and  the  drcamBtances  (such  as  the 
usage  at  the  place,  the  course  of  dealing  between 
the  parUes,  and  their  rdatire  ^tnattoos)  ander  which 
Uw  deliTerj  takea  place;  thus  a  lull  with  an 
nnaoalifled  written  indorsement  may  be  delirered 
•nd  Teceired  for  the  purpose  of  enabling  the  in- 
doiaee  to  receire  the  money  for  account  of  the 
indorser,  or  to  enable  the  indorsee  to  raise  money 
for  his  own  use  ou  the  credit  of  the  signature  of  the 
iodorser,  or  with  an  expresa  cUpulation  that  the  in- 
dorsee, though  for  Talue,  is  to  c'idm  against  the 
drawer  and  acceptor  only,  and  not  against  the  in- 
doraer,  who  agrees  to  sell  his  claim  against  the 
|»ior  parties,  but  stipulates  not  to  warrant  their 
■olTency.  In  all  these  cases  tlie  indorser  is  not 
liable  to  the  indorsee,  and  they  are  ^  in  coofonoity 
with  the  general  law  of  oratracts,  which  enabies 
parties  to  them  to  limit  and  modify  their  liabliities 
as  they  think  fit,  provided  they  do  not  infringe  any 
prohibitory  taw."  There  is  here  no  written  contract 
farther  than  that  which  the  custom  of  merchants 
imidies  from  the  defendant's  signatare;  and,  in 
accordance  with  the  priociple  laid  down  by  the 
PriTy  Coundl,  tUt  eTidence  ought  to  be  cleariy 
admitted  io  order  to  explain  the  defendanfa  lia- 
bility. The  general  role,  that  oral  eridenoe  of  a 
contemporaneous  agreement  to  vary  a  written  con- 
tract is  not  admissible,  has  many  exceptions  and 
no  regular  limit ;  at  all  eTeots  none  of  the  cases 
cited  bear  upon  the  facts  of  the  present  oae. 
WaBuT.Litta,  81  L.  J.  100^  CP.;  5  L.  T.  fiep. 
IS.  &  489;  la  the  neareat  case  in  pcAnt.  There  an 
action  was  brouKht  upon  the  breach  of  an  agree- 
ment to  transfer  the  lease  of  a  farm,  and  the  de- 
fendant pleaded  a  contemporaneous  oral  arrangement 
that  in  the  erent  of  the  landlord  not  consenting  to 
the  transfer,  the  agreement  sued  upon  was  to  be  null 
and  vtMi  and  tiie  defendant  alleged  that  the 
landlord  had  refuted  his  consent :  it  was  held  that 
eridmce  of  the  contemporaneous  oral  arrangement 
was  rightly  teceired ;  for  that  under  the  circum- 
atances  the  inference  of  fact  was  that  the  oral 
arrangement  was  intended  to  suspend  the  written 
agreement,  and  not  aa  a  defeasance  of  it.  Here 
what  ia  sought  to  be  prored  will  not  contradict  or 
Tary  any  written  contnMit,  it  will  only  suspend 
the  commencement  of  liabilibr;  eiideoce  of  such 
matter  was  held  to  be  admissible  in 

I>avi»  T.  Jone*,  17  C.  B.  1^; 

Pvnv  T.  Campbell,  6  E.  A  B.  370 ; 

lltompton  T.  Clvbhj,  1  H.  A  W.  212; 
and  the  casea  cited  in 

Bylea  on  BiHa,  Mb  edit.,  pp.  147, 148 ;  and  also  hi 
the  4fch  American  Editum,  p.  222 ; 

Xloyd  T.  Hoioard,  15  Q.  B.,  995. 
In  YeuBg  r  Auttai,  upon  whidi  the  judge  based  his 
ruling  at  the  trial,  the  defendant  was  not »  here  the 
indoner,  bat  the  acceptor  of  the  hilt ;  moreover  in 
that  case  the  qneation  of  the  admiesibitity  of  oral 
eridenoe  to  renew  was  only  raised  incidentally,  the 
real  point  decided  was  that  it  was  unnecessary  in  a 
plea  to  aver  tliat  the  agreement  between  the  parties 
Ud  been  in  writing.  IWillmb,  J.—i'omg'r.AiiMUn 
may  also  be  distiDguiahed  from  the  present  case  in 
ttat  tiiere  the  allied  agreement  made  no  prori- 
tSaa  tor  pajment  at  all.] 

BoTiLL,  C.  X— I  am  of  opinion  that  oral  evi- 
dence of  Uie  agreement  mentioned  in  this  plea  was 
pnf»ly  rejected  and  that  this  rule  ahould  there- 


fore be  discharged.  The  defendant's  signature  is 
to  be  taken  as  attached  to  the  bill  as  it  was  drawn, 
and  to  import  the  liability  which  by  the  custom  of 
mmbaots  an  indorsement  impUea.  1^  effect  of 
the  plea  is,  that  the  defendant  entered  into  an 
agreement,  when  he  signed  hhi  name,  which  is  con- 
trary  to  the  custom  of  merchants,  and  by  which 
payment  was  to  be  made  by  other  means  than  the 
contract  appearing  upon  the  bill  reqaired.  This 
agreement  essentially  goes  to  contradict  the  written 
contntct,  and  is  therefore  not  admissible  acandlng 
to  various  authorities,  which  lay  down  the  general 
rule  that  oral  evidence  is  not  admissible  to  vary  or 
contradict  a  written  contract,  snch  as,  for  example, 
Hoare  v.  Graham,  Free  V.  Hawkins,  and  also  the 
recent  decision  of  this  court  in  Young  v.  Austen. 
Mr.  James  has  relied  on  two  cases,  the  first  of 
which  was  Cattrigue  v.  Batlifft^,  whne  tiie  judg- 
ment of  the  Privy  CoancU  was  delivered  by 
Maole,  J.  X  agree  with  the  iH-inciple  there  laut 
down,  but  ttie  facts  of  that  case  were  so  difTereut 
from  those  now  before  us  that  it  can  Iiave  no  autho- 
rity as  to  this  point.  There  the  question  raised 
waa  whether  an  agent  abroad  for  the  purpMe  <rf 
buying  and  remitting  bills  aa  account  of  money 
reoelTOd  b/  the  i^ent  for  his  prindpal  was 
liable  to  the  prindpal  upon  bills  being  dis- 
honoured which  the  agent  had  indorsed  wiUi> 
out  any  rtservation  aa  to  his  liability ;  it  waa 
held  that  in  the  absence  of  special  circumstanceti, 
showing  that  any  liability  was  intended  by  the 
general  mercantile  law,  the  agent  waa  not  raipoa- 
8ibl&  Upsn  the  facts  in  that  case  there  vaa  no 
consideration  for  the  indorsement,  and  the  signa- 
ture was  placed  on  the  back  of  the  bill  for  conve- 
nience without  any  intention  of  entailing  respon- 
sibiUty.  No  doubt  a  signature  may  be  put  to  the 
back  of  a  bill,  and  yet  the  contract  may  not  neoet- 
aarity  become  operative;  hut  vliea  the  signature^ 
delivery,  and  Other  elements  of  an  indorsement  ue 
oompleted,  as  they  were  here,  at  the  time  of  the 
drawing,  the  Indoreer's  contract  is  operative. 
The  otier  case  relied  on  for  the  defendant 
was  W$llU  V.  LitieU,  upon  Uie  peculiar  facta  of 
which  «  certain  verbal  agreement  was  held  not  to  be 
in  defeasance  of  a  written  ctrntract,  bat  only  to 
sospen|l  its  operation;  but  the  ground  of  that 
decision  waa  that  accoriing  to  the  intention  of  the 
parties  the  written  contract  was  not  to  be  operative 
at  all,  till  after  a  certain  event  happened ;  this  is  b^ 
no  n^ns  the  effect  of  the  agreement  alleged  in  this 
plea.  This  case,  therefore,  seems  to  me  to  be  in  n* 
waytalTected  by  the  aaUnritiea  dted  for  the  d^lsn  • 
dan^  but,  on  ue  contrary,  to  be  bound  1^  the  ohm 
reliqd  on  by  the  other  side,  which  ahow  that  the 
plee  in  qnestion  is  no  defence  to  the  action.  The 
ruU,  therefore,  will  be  discharged. 

WiLLss,  J.— I  should  bo  better  saUsfied  if  tlM 
coirt  oonld  see  its  way  to  anive  at  another  condn- 
sioo,  for  I  entertain  great  doubt  as  to  the  pn^rie^ 
of  excluding  the  parol  evidence ;  and  if  it  had 
defended  at  the  trial  only  upon  my  own  opinioil, 
I  snoula  certainly  have  admitted  the  evidence.  I 
fed,  however,  so  much  deference  for  the  oi^nim  of 
the  other  members  of  this  court,  and  also  for  the 
many  antboritlea  which  laem  to  be  agidnst  my  viev, 
^at  I  intend  to  concur  in  discha^j^g  this  rule. 
As  I  understand  the  facts  of  the  case,  the  bill  waa 
drawn  by  the  plaintiff  for  the  debt  of  the  acceptor, 
and  was  indorsed  by  the  defendant  as  the  acceptor** 
surety.  It  does  not  appear  on  the  bill  itself  whether 
the  daintiff  knew  the  object  of  the  indorsement ; 
but  ft  is  propoaed  by  the  defendant  to  addnoe  verbal 
evidence  to  ahow  not  only  the  jdaintiffa  knowledge 
of  the  defendant's  suretyship,  but  also  that  at  the 
time  of  tlie  drawing,  the  plaintiff,  the  defendant, 
and  the  acceptor  entored  into  a  cwtdn  agiewiMit 
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which  rendered  the  defendant's  liability  conditional ; 
this  agreement  was  that  if  the  acceptor  failed  to 
paj  the  amount  of  the  bill  at  matarity,  the  plaintiff 
should  diapoBe  of  ceartaia  aecurities  belon^ng  to 
the  acceptor,  which  were  handed  to  the  plaintiff  for 
this  purpose;  and  only  in  the  event  of  nonpayment 
"by  the  acceptor,  and  theae  secarities  proving  ioade- 
'quate  to  satisfy  the  amount,  was  the  plaintiff  to 
'exercise  his  remedy  against  the  drawer.  This 
'Agreement  does  not  seem  to  me  to  be  like  those  in 
Moan  T.  Graham,  and  in  Young  t.  Auattn,  tor  here 
then  is  uetely  a  mode  of  payment  appointed,  and 
not  an  abrogation  of  the  liabiUty  to  pay ;  nor  is 
this  like  the  case  of  Free  y.  Hawkins,  where  evidence 
«f  the  waiver  of  a  right  to  notice  of  nonpayment 
^  the  maker  of  a  note  was  held  inadmissible.  In 
J^o$ter  T.  Jo&f,  it  was  attempted  to  show  that  pay- 
ment of  a  note  was  to  be  contingent  npoi  a  verdict 
in  an  action  between  other  parties,  and  the  alleged 
agreement  did  not  relate  to  the  sufiBciency  of  any 
fund  for  payment.  All  these  cases  appear  to  me  to 
be  distinguishable  from  the  present,  for  the  words 
of  the  agreement  here  are  not  contradictory  to  the 
«ontractnpon  the  bill.  Tbisisacasein  whtchlshould 
viih  to  Q|diold  the  agreement,  perhaps  not  ezac-ly 
«8  put  in  the  plea,  but  rather  as  a  pre-arranged 
payment  and  satisfaction  if  the  securities  should 
turn  out  to  be  insufficient  in  value ;  and  then,  and 
not  till  then,  the  bill  to  be  capable  of  being  en  forced. 
I  see  nothing  in  such  an  agreement  inconsistent 
with  law,  and  it  would  be  like  a  payment  by  way 
cf  fnuidnlent  preference  to  the  creditor  of  a  bank- 
rapt,  wUch  at  the  choice  of  the  assignees  is  always 
liable  to  be  done  away  with ;  the  creditor's  debt 
then  revives,  the  payment  fails,  and  the  cieditor  is 
entitled  to  prove.  Even  if  there  were  no  such 
precedent  in  tiie  case  of  ordinary  debts,  I  do  not  see 
why  we  should  not  make  a  new  one  to  meet  the  case 
vi  bills  of  exdiange,  which  differ  from  ordinaty 
■debta  in  many  ways ;  for  instance,  as  to  release  and 
waiver,  a  bill  of  exchange  Is  not  subject  to  the 
technical  rules  of  ordinary  debts;  also  a  bill  of 
«3ccluuige  differs  from  an  ordinary  contract  in  the 
anspenrion  of  a  right  of  action.  I  do  not  see 
«zactly  why  we  should  not,  in  a  novel  cAse  of  this 
Und,  loliow  justice  rather  than  aathority,  especially 
vhen  we  can  find  no  snthority  exactly  in  point.  I 
condude  by  patting  a  case  which  might  here  cause 
great  injustice;  suppose  the  plaintiff  had  wiUully 
destroyed  these  secarities  by  throwing  them  into 
the  Are  or  by  other  means,  before  the  bill  of  ex- 
change became  due,  he  would  have  been  liable  no 
donht  to  the  owner  of  the  sectuiUes,  bat  he  might 
enforce  Hbo  bill  of  exchange  against  die  defendant, 
and  what  remedy  would  the  defendant  have  f  Un- 
less we  decide  for  the  defendant,  we  must  exclude 
all  consideration  of  the  terms  of  the  contract.  For 
these  reasons  I  entertain  great  doubt,  but  I  do  not 
feel  so  strongly  on  the  point  as  to  dissent  formally 
from  the  decision  of  the  other  members  of  the 
ooort 

EBAmra,  J.— I  agree  with  my  brother  Wiles  in 
the  belief  thai  it  ia  desirable  that  we  coald  in  this 
case  decide  in  favour  of  the  admissibility  of  this 
evidence.  The  mis  which  has  been  laid  down  has 
mo  donbt  had  tat  its  ot^ect  the  boi^t  of  suitors, 
Jmt  it  may  in  some  cam,  as  I  think  possibly  in 
this,  be  the  canse  of  hardship  and  injastice.  But 
upon  the  authorities  which  have  been  discussed,  I 
think  the  rule  is  inflexible  that  the  terms  of  a 
'written  contract  cannot  be  varied  or  contradicted 
liy  parol  evidence.  Now  what  is  the  plea  as  to  the 
effect  of  the  agreement  alleged  ?  '*  Until  the  plidn- 
tifl  shonld  have  so  sold  and  disposed  of  the  said 
aecurities  the  defendant  should  not  be  liable  for,  or 
be  sued  upon,  the  said  bill."  This  seema  to  me  in 
way  to  touch  the  considenUon  for  payment^  but 


[a  p. 

it  creates  a  postponement  of  the  liability.  I  could 
not  discover  any  authority  in  the  cases  cited  by  Mr. 
Jaous,  for  admittiog  verbal  evidence  of  an  agtee- 
ment  BO  as  to  av(^d  the  written  contract  upon  the 
bilL  In  Foster  v.  J<^  it  was  sought  to  give  evi- 
dence to  qualify  the  defendant's  liaMlity  on  a  pro- 
missorv  note;  the  alleged  agreement  was  not  pre> 
cisely  like  this,  but  was  not  very  dissimilar,  and  it 
was  held  that  parol  evidence  is  admissible  to  con- 
tradict the  consideration  or  value  of  a  bill  or  oote^ 
bat  not  the  terms  of  the  insbrament  itself.  The 
only  case  like  on  exception  is  Pike  v.  Strtet,  bat  as 
explained  by  Farice,  B.  in  Foster  r.  Jolfy,  it  doe«  not 
relate  to  the  agreement  in  this  case.  Under  theae 
drcumstanoest  I  conclude^  althon^  I  admit  aome- 
what  reluetantly,  that  this  evidence  it  cot  adnua- 
Bible. 

Bbbtt,  J. — I  agKe  tiiat  tUs  evidence  ia  not 
admissible,  and  I  think  so  on  the  ground  that  U 
does  not  relate  to  the  question  of  considCTatioa ;  it 
does  not  impeach  the  consideration,  nor  allege  ather 
that  there  was  no  consideration  or  that  there  was  a 
fiulnre  of  consideration.  It  attempts  instead  to 
vary  tiie  terms  of  the  written  contract  on  the  bill ; 
the  agreement  as  to  the  secnritiee  does  not  alter  or 
affect  the  consideration  for  which  the  bill  waa 
indorsed.  At  the  moment  of  signature  the  defen- 
dant contracted  to  be  liable  as  indorBcr  upon  the 
bill.  An  acceptor  clearly  cannot  ^ve  by  verbal 
evidence  that  h^  liability  commenced  only  after  a 
oertiUn  event,  and  I  know  of  no  aathority  for  isgr- 
ing  that  the  position  of  a  drawer  or  indoieer  is 
different  from  that  of  an  acceptor.  I  agree  that  the 
role  should  be  disdiarged. 

Rule  dixkargvL 

Attorneys  for  pUnUflf  CL  and  J.  AUm  and  Soa. 
Atton^y  for  defending  £.  Bai^ 


t^idajf.  Nov.  5. 

Mosais  V.  Bbtbbll. 

BiB  of  exchange — Forged  acegataact—LiabUi^  par- 
ton  whose  name  was  forged,  he  having  paid  am  other 

umilar  biU, 

The  holder  of  a  biU  of  exchange  sued  the  person  loAoss 
name  appeared  as  the  acceptor.  The  defendanfs  tig. 
nature  had  hem  forced,  hut  he  had  prtmiou^g  taktat  tgs 
and  paid  to  tha  plaintiff'  on*  other  oill  mmilarfy  draw* 
andaeteptedf  <md  haanot  given  HOtiee  (e  (Aepfauifff 
that  he  wotdd  not  pag  again  under  the  some  ctfcaai- 
wtanceM. 

At  the  trial  the  jutif  found  that  the  de/eadaifs  name  at 
accattor  was  neithir  written,  mthorised.  nor  adepts 
bv  Kim,  and  that  his  previoas  conduct  did  not  had  the 
ptaiatiffto  believe  that  this  acc^tanee  waa  his  sigtM- 
twrt! 

Hdd,  that  the  de/emhmt  having  paid  onj^  one  amSar 
biU,  and  that  not  in  the  course  of  bustness,  was  aol 
ettojmed  from  diaputii^  his  /loiiA'ty,  and  thiU  ipoa 
the  fiadings  of  the  jury,  the  verdict  watri^tlg  tntared 
in  favour  tf  the  (Ufendant 

This  wu  an  aotion  upon  a  bill  ot  exchange  tot 
100/.,  drawn  the  20tii  July  1868.  by  Bichard  BetheU, 
upon  the  defendant  his  brother,  and  i^pereoiiy 
accepted  by  the  defendant.  The  aco^tanee  was  ft 

forgery. 

In  the  month  of  May  1867  the  plaintiff  discoonted 
another  bill  for  800^,  which  was  paid  by  the  deftt- 
dant  when  it  became  doe,  In  Oie  following  Augnst ; 
it  was  drawn  and  accepted  exactiy  in  the  aame 
manner  as  the  bill  now  sued  upon. 

Tvo  other  bills,  similarly  drawn  and  accepted, 
whHst  held  by  another  person  tti^  the  pUnli^ 
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bad  also  in  the  year  1867  been  taken  ap  mod  paid 
by  the  defeadant. 

The  three  prerioaa  billa  vere  taken  op  by  the 
defendant  upon  a  promise  from  Bichard  BetheU,  the 
drawer,  that  he  would  not  uae  his  brother's  same 
again. 

The  caw  was  tri^  before  Bovill,  C.  X,  at  West- 
miuBter,  and  a  vardiot  was  edtered  for  the  defen- 
dant ;  Uie  jury  having  found  that  the  acceptance  to 
the  bill  was  not  written  by  the  defendaDt,  nor  with 
bis  authority,  nor  was  it  adopted  by  him.  They  also 
found  that  the  defendant  bad  not  undertaken  to  be 
responsible  for  the  form  of  his  signature,  which 
was  attached  to  the  bill  he  had  preriously  paid,  and 
that  be  did  not  lead  the  plaincifT  to  beUere  that 
this  acceptance  was  written  by  bim.  Lea  re  was 
leeerred  to  the  plaintiff  to  move  to  enter  a  rerdict 
if  the  court  shoold  be  of  opinion  that,  as  a  matter 
of  law  upon  these  fladings,  the  Laii  Chief  Jnstice 
ongbt  to  have  directed  a  Terdict  for  the  plidntiff. 

Buddlttton,  Q.  C.  (with  him  IIoU)  moved  in  por- 
■nance  of  the  leave  reserved.  By  taking  up  the 
bills  ia  1867  the  defendant  represented  that  every 
acceptance  of  this  kind  was  authorised  by  him,  and 
be  was  therefore  estopped  from  denybg  his  liability 
vpon  such  an  acceptance  unless  he  could  show  that 
be  had  given  notice  of  the  disconUnuance  of  his 
authority.  In  Barber  v.  GingrU,  3  Esp.  60,  it  was 
beld  that  if  the  defence  to  a  bill  of  exchange  be  that 
it  had  been  forged,  it  would  be  a  good  answer  for  the 
plaintiff  to  show  that  the  defendant  had  paid  other 
UUaof  the  same  party  under  similar  urcumstancee ; 
in  that  case  it  was  proved  that  the  defendant  and 
ou  T^lor  had  been  connected  in  business,  and  that 
the  former  had  in  fact  paid  several  bills  drawn  as 
the  one  sued  upon  by  Taylor,  and  to  which  Taylor 

It  was  supposed)  bad  written  the  acceptance  in 
the  defendant's  name.  Lord  Kenyon  ruled  that 
Hiat  was  an  answer  to  the  case  of  forgery  set  up  by 
the  defendant;  for  though  the  defendant  might  not 
bave  accepted  the  bill,  he  had  adopted  the  accept- 
ance, and  made  himself  thereby  liable  to  the  pay- 
ment of  it  In  HtQM  T.  Rogera,  9  B.  £  C.  577,  it 
was  laid  down  by  Bayley,  J.  when  delivering  the 
judgment  of  the  court,  that  "  there  is  no  doubt  but 
that  the  ezprsw  admissions  of  a  party  to  the  suit, 

admissions  implied  from  his  conduct,  are 
erldeno^  and  ftrong  evideDoe^  agdnat  bim ;  bnt  we 
Aink  that  he  ia  at  Uberlgr  to  prove  that  such  ad- 
missions were  mistaken  or  were  untrue,  and  is  not 
eatopped  or  concluded  by  them,  unleat  another 
parmm  has  hem  mduced  by  them  to  alter  hU  eon- 
dilim ;  in  such  a  case  the  party  is  estopped  from 
disputing  their  truth  with  respect  to  that  person 
(and  tttose  claiming  under  him},  and  that  transac- 
tion, but  as  to  third  persons  he  is  not  bound." 
^Hiis  mle  is  also  laid  down  or  confirmed  in 

Oreavea  v.  Key,  3  B.  A  Ad.  313 ; 

Pickard  v.  Sean,  6  A.  &  £.  475; 

Ryan  v.  Sams,  12  Q.  B.  460 ; 

Oreggr.  IPellf ,  10  A.  ft  E.  90 ; 

Frwman    Cooke,  3  Ex.  654 ; 

Cornith  V.  Abiii^tmi,  4  H.  A  N.  540. 
[WnxBS,  J. — Tbe  question  here  is  whether  a  man, 
not  in  bnsioeas,  should  be  liable  to  a  person  holding 
a  bill  to  which  his  signature  has  been  forged,  merely 
because  he  paid  that  pcvioD  one  other  iSniUr  UtU] 
Allhoagh  it  anwarcd  that  drieudant  euoted  a 

Sedge  horn  his  brother  when  he  paid  the  former 
11  that  the  forgery  of  his  name  should  not  be  re- 
peated, the  defendant  nerer  gave  notice  to  the 
tJaintiff  that  he  would  not  be  again  responsible. 
Whatever  the  defendant's  intention  was,  if  he  so 
ooodncted  himself  that  a  reasonable  pmon  would 
ba  jnatifled  in  acting  upon  the  previous  represen- 
tation wUeb  was  to  be  inferred  from  his  oondoot, 
be  euuot  dilute  his  liabUlty  inevmd  in  coue- 


[C.  P. 

quence  of  that  representation.  Fartomhip  cases 
form  aclass  analogous  to  these  : 

CoUingwood  v.  BerJceley,  15  C.  B.,  IT.'S.,  145 ; 

8L.T.Kep.  N.  S.  763; 
Maddici  v.  Marshall.  16  C.  B.,  V.  S.,  387 ;  10 L. T» 
Bep.  N.  S.  272 ;  and  in  Exohequar  Chamber, 
17  C.  B.,  N.  S.,  829 ;  11  L.  T.  Bep.  N.  S.  611  j 
Toung  v.  Grote,  4  Bing.  253 ; 
Coles  V.  Bank  of  England,  10  A.  &  E.  437. 

Bovill,  C.J.— At  the  trial  of  this  case  the 
learned  counsel  for  the  plaintiff  insisted,  as  be  does 
now,  that  the  defendant  was  estopped  from  contest- 
ing his  signatore  or  denying  his  acceptance  of  thfr 
bill.  On  the  other  hand,  it  was  urged  for  tho 
defendant  by  the  Soticitor-Genoral  that  as  a  matter 
of  law  I  was  bound  to  nonsuit  the  plaintiff.  If  I  did 
not  do  80,  he  Insisted  upon  his  right  togoto  the  jnry^ 
I  was  inclined  to  withdraw  the  case  from  the  ]'ury» 
but  I  thought  there  was  some  evidence,  though  ex- 
tremely slight,  against  the  defendant,  in  t^at  he  waa 
proved  to  have  paid  at  maturity  to  the  plaintiff  on© 
bill  similarly  accepted  before  ;  I  therefore  left  tbe 
jury  to  decide  certain  questions,  and  their  findings 
were,  that  the  acceptance  to  the  bill  sued  upon  waa 
not  the  defendant's  signatare,  that  it  was  not  written 
b^  his  authority,  and  that  it  was  never  adopted  by 
him  in  order  to  make  himself  liable  for  it.  The  jury 
further  fonnd  that  the  form  of  acceptance  to  the- 
previous  bill  which  defendant  paid  to  tbe  plaintiff 
in  Aug.  1967  was  not  adopted  by  him  as  one  for 
which  he  undertook  to  be  responsible.  They 
further  found  that  the  defendant  did  not  know  that 
the  plaintiff  had  held  the  previous  bill  of  1867,  and 
that  defetdant's  previous  conduct  did  not  lead  the 
plaintiff  to  believe  that  this  acceptance  waa  his 
signatura  It  seems,  therefore,  to  me  that  the  jury- 
found  in  favour  of  the  defendant  and  against  the 
plaintiff'  on  every  point  Now  Mr.  Huddleston 
says,  in  order  to  avoid  the  effect  of  their  flad- 
ings, as  a  matter  of  law  I  was  bound  as  judge 
to  have  entered  the  verdict  in  favour  of  thO' 
pliintit ;  but  I  think  he  is  precluded  from 
so  KHltending  by  the  flndings  themselves.  The 
only  grounds  on  which  a  person  could  be  made 
reipomible  on  a  bill  not  signed  by  himself  are  that 
he  hal  either  authorised  some  other  person  to  make 
his  signature  or  had  adopted  a  particular  signature 
or  had  so  conducted  himself  as  not  to  be  able  to  dis- 
pute a  signature.  It  was  contended  that  the  defen- 
dant had  done  the  last  1>7  conduct  noble  on  hU 
part,  in  having  paid  a  bill  drawn  by  bis  brother,  and 
pu^rting  to  be  accepted  by  the  defendant  but  not 
accepted  by  him  or  by  his  authority.  Having  paid 
tost  bill,  it  was  said  he  held  oat  to  the  world  that 
bo  would  pay  all  other  bills  accepted  in  a  similar 
minner.  The  plaintiff  seemed  never  to  have 
tiDuUed  himself  to  ascertain  whose  the  signature 
was.  He  had  held  a  bill  before,  and  it  was  tHiid.  If' 
there  was  a  regular  course  of  mercantile  buainesa 
between  them,  and  bills  were  accepted  and  aoted 
upon  between  them  in  that  way,  then  than  would  be 
evidence  for  the  jury  that  the  acceptance  was  so  con- 
flrmed.  Thiswasthegroandof  thededsioninBar&er 
V.  GimeU,  but  in  the  present  case  there  were  no  mer- 
cantile transactions,  and  nothing  was  proved  but  the 
simple  fact  that  the  defendant  had  pud  a  bill  in  one 
year  which  was  aforg^.  Was  it  to  be  said  that  he 
was  to  pay  every  UU  of  a  similar  character  which 
turned  out  to  be  foiled?  I  should  be  very  sorry 
to  aflSrm  any  such  proposition.  It  was  some  sort  of 
a  scintilla  of  evidence  which  could  not  be  with- 
drawn from  the  jury.  It  seems  to  me  that  the 
utmost  to  which  the  doctrine  contended  for  could 
be  carried  would  be  that  the  facts  should  be  left  to- 
the  iuty.  If  by  a  sariea  of  tiaiwaetiWM  a  person 
had  led  another  to  believe  that  appertain  signature 
ir»  Ui,  that  waa  «sj^,^^(0,^^  be 
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boand  by  it.  But  the  circumstaDcei  of  this  cue  are 
that  the  defeadant  aerer  did  lesd  the  plaintiff  to 
belierfi  that  the  dgnatuie  to  the  Ull  waa  s  form  of 
tigDatnre  irhich  he  adopted.  If  he  did  not  lead  the 
]iLMatiff  to  believe  that,  there  was  no  eitoppel,  and 
the  case  did  not  come  within  any  of  the  cases  re- 
ferred to  by  the  learned  counsel,  and  it  was  a  case 
for  the  jury,  and  not  for  Uie  judge.  I  think,  there- 
fore, that  the  rule  must  be  refused. 

WiLLKB.  J. — I  am  of  the  same  opinion  Tlie 
length  to  which  I  am  prepared  to  go  in  Hr.  Huddle- 
ston's  faronr  is  to  give  him  the  benefit  of  that 
which  he  had  at  the  trial ;  tiz.,  that  the  evideace 
was  sufficient  to  prevent  his  being  nonsuited,  and 
to  afford  bim  a  right  to  take  the  opiaioa  of  a  jury. 
Oeoerally  a  person  who  pays  one  or  more  bills 
Accepted  in  his  name,  makes  evideDoe  against  him- 
self as  to  his  liability  for  bills  similarly  accepted, 
and  if  the  circumstances  show  a  contiauance  of  the 
authority  to  the  pereon  who  has  previously  written 
his  name,  h&  should  be  estopped  from  denying  his 
acceptance.  We  are  asked  now  to  say  that  although 
the  authority  to  sign  the  defendant's  name,  and  all 
ratiflcation  of  the  apparent  acceptance  were  contra- 
dicted, although  no  course  of  business  was'  sug- 
gested, and  no  continuance  of  the  adoption  of  the 
foiled  signature  was  jHrored,  yet  the  fact  of  the 
defendant's  having  paid  up  one  bill  of  a  similar 
natnre  is  sufficient  to  create  a  liability  for  all  sub- 
•eqaent  bUls,  accepted  in  the  same  waj ,  as  if  they 
ware  genvine,  unless  notice  were  expressly  given 
to  the  person  who  was  injured  by  the  fcrgery.  The 
doctrine  of  estoppel  does  not  reach  such  a  case. 
To  hold  otherwise  would  be  contrary  to  law,  and 
oontniy  to  the  GommoD  kdm  of  mankind. 

KuTtKO,  J.— I  am  (rf  the  same  opinion.  No 
doubt  a  man's  paying  one  or  more  forged  accept- 
ances affords  some  Bvidenoe  against  klmself  of 
authority  to  sign  bis  name,  and  the  payment  of  one 
such  toll  was  sufficient  evidence  for  the  jury;  I 
tttnk)  therefoce,  my  Lwd  was  right  to  leave  the 
matter  to  the  jury.  They  found  adversely  to  the 
jlaintifTs  view,  and  now  Blr.  Hnddleiton  on  his 
MiaU  contends  that  the  pUotiff  has,  by  the  pay- 
ment of  one  similar  bill,  precluded  bimelf  from 
nudntaioing  that  he  did  not  aothorise  thb  signa- 
ture. There  is  no  authority  io  affirmance  of  that 
fnporition,  and  the  rule  must  therefore  be  refused. 

Butt,  J.— This  acceptance  was  not  the  defen- 
dant's signature,  nor  did  be  authorise  the  ferson 
who  wrote  it  to  sign  his  name,  nor  did  he  make  any 
npreaentaUon  thtf  It  was  Ua  signature ;  but  it  u 
contended  that  the  defendant  having  paid  a  fermer 
UU,  accepted  In  his  name  without  authwity  by  the 
same  person,  is  now  estopped  from  disputing,  his 
Uability.  In  my  opinion  there  is  much  doubt  whe- 
ther this  was  a  case  for  a  jury  at  all ;  but  however 
that  may  be,  the  jury  were  certainly  justified  in 
finding  aa  they  did.  If  a  person  once  in  his  life 
anthoriaea  anothv  to  sign  his  name  to  a  hiU,  it  does 
not  follow  that  he  shonld  be  liable  for  evny  other 
btll  dgned  in  the  aame  manner. 

Wtfimtda^t  Nov.  10. 

A  Jamb  HracHmiiiTT. 

JEmsuiiafwi  and  oehmmkdgmtnt  of  a  deed  bg  a  mar- 
ritd  MMRon  cpart  fnm  Mr  huibawt — CommitiionerB 
inttrttted  or  eoncented  in  the  tramaction — Finea  and 
JUcoveria  Act  1883  (8  *4  Will.  1,  c  74),  m.  79,  80 
—Htgtila  Generak*,  Bihry  Term,  1884. 

Z%s  examimatuM  of  a  marritd  woman  apart  Jjrom  ker 
kuaUaid  required  the  90tk  eeetum  oftU  /Sass  and 
JtseDHrissActlSWtoia  madt  h^bn  ker  aehuv 
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k<^mait  of  a  cfaetf,  thoidd  be,  tu  well  a$  the  adaow- 
U^rnent  Uadf,  in  the  premtce  of  two  ommimontrti 
and  noiwiAUan^ng  the  General  Bukt  of  HHon/ 
Tvm  1884,  which  prtmde  on/«  that  wteof  the  com- 
tnufUNers  uoff  not  be  inUretUd  is  the  transaction,  no 
attorn^  in  antf  tray  intereeied  or  eoneerned  AoM 
interfere  at  all  in  the  examination  or  aeknoie/edgmenL 

WiOoughltji  moved  the  court  to  order  that  the  cer- 
tificate of  acknowledgment  of  Jane  Menhennitt,  a 
married  woman,  together  with  the  affidavit  of  one 
of  ttie  commissioners  before  whom  the  acknow< 
ledgment  was  taken,  should  be  filed. 

By  sect.  79  of  3  ft  4  Will.  4,  c.  74  (Fines  and  Re- 
coveries Act  1833),  *'  every  deed  to  be  executed  by 
a  married  woman"  ..."  shall  upon  her  executing 
the  same,  or  afterwards,  be  produced  and  acknow- 
ledged by  her  as  her  act  and  deed,  befcne  a  judge 
of  one  of  the  Superior  Courts  at  Westminster,  ot  a 
master  in  Chancery,  or  before  two  of  the  perpetual 
oommissioners,  or  two  special  commissioners,  to  be 
respectively  appointed  as  hereinafter  provided." 

And  by  sect.  80,  "  stu:h  judge,  master  in  Chanceiy, 
or  eonunisdcmen  as  aforeflald«  before  he  or  my 
shall  veeeiTe  the  acknowledgment  by  any  manied 
woman  of  any  deed  b^  which  any  disposition, 
release,  surrender,  or  extinguishment  shall  be  nude 
by  her  under  this  Act,  shall  examine  her,  apart  from 
her  huBband,  touching  her  knoirledge  of  such  deed, 
and  shall  ascertain  whether  she  freely  or  T(duntaiily 
consents  to  such  deed,  and  unless  she  freely  aod' 
voluntarily  consent  to  such  deed,  shall  not  permit 
her  to  acknowledge  the  same ;  and  in  such  case 
such  deed  shall,  so  far  as  rehitcs  to  the  execution 
thereof  by  such  married  woman,  be  void." 

The  acknowledgment  was  duly  taken  by  two 
commiuioners,  one  only  of  whom  was  not  interested 
in  Uta  tranuction.  "Die  prevlont  examination  of 
the  married  woman  was  roaoe  before  the  disinterested 
commissioner;  this  commissioner,  however,  died 
before  the  required  affidavit  could  be  made  by  him, 
and  the  other  commissioner  was  aUe  to  depose  only 
as  follows : — 

**  This  deponent  was  informed  by  the  said  J.  R. 
Bawllnson(thedeoeased  eommlsdoner^  and  belkris, 
that  previous  to  the  said  Jane  Henhennitt  making 
the  said  acknowledgment,  the  said  J.  B.  Bawlinton 
inquired  of  the  said  Jane  Menhennitt  whether  riw 
intended  to  give  up  her  interest,"  Ac 

The  affidavit  was  then  continued  in  the  terms  of 
,  the  lithographed  parchment  form  used  in  such  a 
case,  which  terms  are  those  of  the  mlea  ot  oaait, 
Hihury  Term  1834. 

By  these  rules  it  is  "ordered  that  where  any 
acknowledgment  shall  be  tnade  by  any  married 
woman  of  any  deed  under  and  by  virtoe  of 
the  said  Act  (viz.,  the  Fines  and  Eecoverie*  Act) 
one  at  least  of  the  said  oommiesioDot  shall  be  a 
person  who  is  not  in  any  manner  interested  in  the 
transacUon  giving  occasion  for  such  acknowladg- 
xMU%t  or  concerned  therein  as  attorney,  solicitor,  or 
agen^  or  as  clerk  to  any  attorney,  solicitor,  or  agent 
so  interested  or  concerned.  And  it  is  further 
ordered,  that  b.fore  the  commissioners  shall  receive 
such  acknowledgment,  they,  or  in  caae  <hm  of  them 
shall  be  interested  or  ooocemed  as  aforesaid,  then 
such  one  of  them  as  shall  not  be  so  interested  oroon- 
cemed,  do  inquire  of  every  married  woman  separately 
and  apart  from  her  husband,  and  from  the  attwn^or 
solicitor  coocamed  in  the^transacUoa,  whether  she 
Intends  to  give  np  her  Interest  in  the  estate  to  be 
passed  by  such  deed,  without  having  any  proviaion 
made  for  her  in  lieu  of,  or  in  return  for,  or  In  con- 
sequence of  her  BO  giving  np  sudh  interest;  and 
where  sudi  married  w<»aan  in  answer  to  inch 
inquiiT  shall  dedare  that  she  intends  to  giva  np 
such  her  interest  wiUwut  uqr  proridui*  and  the 
1  Mid  Mnndiiione^^^^T^^^^^)^^  - 
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truth  of  siudi  declanttion,  and  ahall  rerilj  believe ' 
tbe  ttme  to  be  true,  then  they  ahall  proceed  to 
recdve  the  raid  acknovled^ent." 

The  Tales  farther  reqaire  that  la  the  affidftTit 
veriQrfau  0ie  Qertlficaite  it  ahall  dqww  amoagit 
other  thuKa  "that  one  at  leaatof  theeonuniaaionen 
taking  anch  aoknowledgment,  to  the  best  ef  hla 
depoDOit'a  knowledge  and  belief,  ia  act  in  any 
mwuKT  interested  In  the  tranaactioo  gtring  occasion 
for  the  taking  of  anch  aclcaowledgment,  or  con- 
cmed  therein."  .  .  .  "And  that  preTtonaly  to 
aich  aeknovfadgnMnt  being  taken  the  dmooent 
bad  Inqnired  ftf  sudi  married  woman  (or  if  more 
than  one  of  each  of  Bach  married  women)  whether 
■he  intended  to  give  np  her  intereat  in  the  estate  to 
be  paaaed  ?  and  also  the  answer  giren  thereto,"  &c. 
(These  roles  are  set  out  in  Chitty'a  Statutes, 
ToL  "  Fines  and  Recoveries,"  3rd  edit,  p.  119.) 
Si  SMfUit  9  Bins.  N.  C.  298,  was  an  application 
monamatter  ofthu  kind,  wmA  It  was  held  that  the 
affldarit  Terifying  the  oerUflcata  of  a  married 
woman's  acknowledgment  of  a  deed  may  be  made 
bj  one  of  the  commissionera  who  to(^  the  acknow- 
ledgm«it  provided  he  be  a  practising  attorney,  and 
one  of  tu  Gommiasioaers  has  no  interest  in  the 
alUr. 

BoTTLi-,  C  J. — The  Act  requires  that  the  acknow- 
ledgment shall  be  made  before  two  commiaaionera, 
and  whatever  may  have  become  osnal  under  the 
rale  of  court,  we  cannot  allow  a  custom  to  overrule 
the  words  of  the  statute.  If  no  attorney  to  either 
party  ever  acted  as  a  cwnmisrionat  in  such  a 
natter,  no  difficulty  of  tfala  kind  conld  possibly 
arise.  Althongh  it  may  be  competent  for  an 
attorn^  conoeroed  to  act  In  one  part  of  the  trana- 
actioD,  if  he  does  not  consider  himself  free  to  be 
present  at  the  examination  he  ahonld  not  inttffere 
at  alL  It  should  be  generally  understood  that  this 
«mrt  considers  the  examination,  as  well  as  the 
adcwnrledgnient,  of  a  manied  vonan,  sbonld  be 
made  by  or  before  two  didnterested  commissionen ; 
and  the  practice,  of  the  mischief  of  which  the  pre- 
Not  case  is  an  iostance^  should  no  longer  be 
adopted.  The  eonrt  decUna  to  grant  this  applica- 
tion. 

WiLLU,  J.»TIm  affidavit  ondta  the  wily  eaaenUal 
Batter,  which  is,  that  the  married  woman  upon 
oaadnatioQ  consented  to  the  transactioo.  The 
Act,  17  &  18  Vict,  e,  75,  was  passed  in  conaequence 
of  a  doubt  whether  the  court  bad  power,  when  there 
aneared  to  htira  been  impropriety,  to  qnash  the 
pnceedings  in  order  to  pravent  injury  to  innocent 
fetaona  cuiccnwd.  By  the  rales  of  1884,  certainly 
ODe  com  mi  Bsi  oner  only  is  required  to  be  dinn- 
teiested,  but  there  may  be  a  qaesUon  whether  the 
eSect  d  that  rale  ia  not  qualified  by  the  subse- 
qnent  statute  (a).  The  oaae  dted  doaa  not  help  the 
present  application,  because  the  leqoired  affidavit 
us  Dot  been  prodaoed. 

Suiiii«  and  Butt,  JJ.,  oonenned. 

AppUeatioH  r^iatd. 
Attnney  foe  applicant,  Strangtoiufe. 


[•)  In  17  &  18  Tlct.  a.  75,  which  is  "An  Act  to  remore 
ODobta  toaamiSag  the  Aim  aakuowledsnieiit  of  dettda 
aaxM-mmm  ia  oarUln  owm"  It  Is  rodted  that  "it  la 
yitwndad  thai  deeds  exscated  bj  muTied  womBn  under 
UnnoriBtoiw  of  the  nld  Aot  (ris..  Fines  and  Beooreriea 
AetlSB)  mmj  be  liaUe  to  be  luTalidated  br  the  olnjiim. 
"tiM  that  tM  jQdge  or  master  la  CbaiuMry,  or  one  or  both 
(n  the  eoBunieBlonen  ♦^vj^p  adknowleiument  nut7  bs, 
wiMjlMvebean,  Intarested  or  ooneeined,  3ther  m  a  vtatr 
«otherwl»B,  in  the  traaaaotioa  giving  occasion  for  gaca 
fw'ineteiMat,  and  it  is  not  expedient  that  deeds  axeonted 
■a  sood  Uth  nndar  each  olionnwtsnoes  shonld  be  ioTati. 
daUl"  U  la  «MWted  that  the  acknowledgment  of  a  dead 
mldaotba  ImpewflHUe  I7  reason  only  of  the  party  ba- 
■niAoiB  the  asm  was  taken  beUwinlsveatsd.  TheSad 
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Sworted  bj  B.  Lkmh  and  I.  Luaur.  BsonL,  Banlstsn- 
aS-Law. 

JUag  34,  25,  om/  26,  md  July  2. 

Thb  Matqk,  ALinsMnr,  axd  Ciiisnri  <w 
CABuau  V.  Okaham  aitd  ahoihbb. 

Tite  pkmHfft  formerhf  had,  bjf  gnat  from  tki  Croirn, 
a  MeotreaJuMni  in  a  portion  0/  a  tidal  river.  T/ie 
waters  of^  that  portion  of  the  river  gradmBjf  daerttd 
their  anginal  count,  and  flowed  ia  a  nsa*  channd  ovtr 
the  land  of  a  private  pn^rietor : 

Bdd,  that  the  Meveral  Jithery  of  the  ptaintiffi  wag  no< 
trangferred from  the  old  to  tM  new  channeL 

This  was  an  action  of  trespass  to  the  plaintiffs* 
several  fishery  in  the  river  Eden,  in  the  county  of 
Cnmberland. 

The  defendnts  pleaded :  1.  Not  gailtv.  2.  That 
tbe  said  aerend  nsheiy  was  not  ue  plaintfffi',  a* 
alleged.  8.  lliat  tbe  ami  on  and  over  whidi  the 
said  alleged  fiihenr  was  at  the  aaid  times  when,  &e , 
was  and  atiU  is  the  soil  and  frediold  of  the  Right 
Hon.  William,  Earl  of  Lonsdale,  and  that  the  defen- 
dants committ^  the  acts  comtdaioed  of  by  his  leave 
and  licence,  and  as  his  servants,  and  by  his  com- 
mand. 4.  That  the  soil,  Ac,  was  the  Earl  irf  Lona- 
dale'a,  as  in  tbe  8rd  {dea  allied,  and  that  he  de- 
mised it  to  thedefendanta. 

The  idsintiffs  joined  issne  on  the  defendants* 
ideas,  and  repSed— Secondly,  to  the  third  plea,  that 
the  river  Edea  in  the  d<>claiation  mentioned  was  a 
river  in  the  connty  tA  Cambnland,  in  which  the 
tides  and  waters  of  theaea  flow  and  reflnw,  and  that 
the  Corporation  vi  Cariisl^  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  had 
had  and  enjo/ed,  and  still  ought  to  have  and  enjoy, 
a  several  flsqery  in  the  said  river.  Thirdly,  to  the 
third  plea,  ;alleging  that,  from  time  whereof  the 
memory  of  nan  is  not  to  the  contrary,  imtil  and  at 
the  time  of  the  grant  therefift«r  mentioned,  the 
Kings  U  Epgland,  in  right  of  the  Crown  of  Eng- 
land, were  feised  of  and  entitied  to  a  several  flihory 
in  the  said  river,  and  that  King  Edward  II.  granted 
the  said  sef  eral  fishery  to  tbe  corporation.  Fourthly, 
to  the  fonrth  'plea,  repeating  the  all^tion  in  the 
second  i«»lication  to  the  third  plea,  and  further 
alleging  mat  the  plaintiffs  were,  before  and  at  the 
time  of  ihe  alleged  lease  and  demise  to  the  d^n- 
dants  bythe  aaid  Earl  iu  the  fourth  plea  mentioned, 
by  virtn*  of  the  premises  in  the  replication,  possessed 
of  and  oititied  to  the  said  several  fishery.  Fiftiily, 
to  the  fsurtb  plea,  repeating  the  allegations  in  the 
third  r^lication  to  the  third  plea,  and  alleging  that  . 
the  idamtiffs  were,  bdore  and  at  the  time  tit  the 
alleged  demise  to  tbe  defendants  by  the  said  Earl,  by 
virtue  ef  tbe  premises  in  tbe  replication,  possessed 
of  and  entitled  to  the  several  fishery. 

The  defendanta  rejoined,  taking  iwne  on  the 
re^ications. 

The  action  was  tried  before  Lnab,  J.  at  the 
Spring  Assizes  at  Carlisle,  in  1868,  when  the  facta 
a^ieared  to  be  as  follows :— The  plaintiffa  were  tbe 
corporation  of  Carlisle,  and  claimed  to  be  entitied 
to  a  fishery  in  a  certain  portion  of  the  river 
Eden,  called  the  Qoat.  The  defendants  daimed 
ander  a  lease  from  tiie  Earl  of  Lmadale^  who  was 
owner  of  the  soil  of  the  Gtoat. 

It  ajQieared  that  originally  tbe  river  Eden,  whidi 
in  that  part  was  a  tidal  river,  flowed  along  a  channel 
now  called  the  Loop,  in  which  the  corporation  of 

section  proridea  t<a  the  star  ot  prooaedlnga  inaiitaitad 
before  JiUylSH.  The  Srd  seoUon  gfTes  the  Court  of 
mon  Plaaa  power  to  make  ralea  for  preventing  ooouala* 
sionera  who  are  interested  from  taking  adoaowtodgmentst 
bat  no  mJes  of  oowt  on  theauttjaofe  ara  In^lBtanM  oc* 
latardatotealSS*.  Digitized  byXjOOgFC 
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CarliBle  had  a  Beveral  fishery.  The  Goat  was  at 
that  time  8  ditch  with  very  little  water  in  it,  and  at 
parts  entirely  diy.  In  1693  the  waters  of  the  Tirer 
t>egan  to  pa»  down  the  Goat,  and  in  process  of  time 
they  ceased  to  go  down  the  Loop  altogether,  except 
McawioDally  during  freshes,  and  tiie  Goat  became 
-the  coarse  of  the  river.  The  corporation  now 
claimed  to  have  a  several  fishery  in  the  Goat  as 
ihey  fcamerly  had  in  the  Loop. 

evidence,  whidi  was  ver^  Tolaminoos,  and 
llie  hcts  upon  which  the  decision  of  the  conrt 

{>roceeded,  are  foUy  set  out  in  the  judgments.  The 
earned  jadge  at  the  trial  directed  a  verdict  to  he 
entered  for  the  defendants,  with  leave  to  the 
plaintiffs  to  move  to  enter  it  for  themselves  for 
40«.  damages. 

A  rule  nisi  was  accordingly  obtained. 

Maniatg,  Q.  C,  T.  Jones,  Q.C.,  and  A  G.  WiUiama 
showed  cause. — Such  a  right  as  tlic  plaintiffs  claim 
cannot  be  created  since  Magna  Charta  aniesi  it  be 
granted  1^  the  Crown  as  having  been  previonsly 
■owno:  of  the  stnl  of  the  river  and  the  flthery.  Hie 
land  over  which  the  new  course  of  the  river  goes  is 
not  the  soil  and  freehold-  of  the  Crown,  but  of  the 
Earl  of  Lonsdale.  The  plaintiffs  are  seeking  to 
make  themselves  the  possessors  of  a  new  several 
fishery  on  the  soil  of  a  private  individual.  They 
«Ibo  contended  that  the  plaintiffs  had  lost  the  tight 
of  fishery,  if  they  ever  had  any,  over  the  new  course 
of  the  river,  by  non-user  for  more  than  sixty  yean. 
Theydted 

The  Fiihwy  ca»e,  Davy's  Seports,  55; 

Em.  t.  OldAln^ford,  I  T.  Bop.  3d8 ; 

TheDukeofSomenet  v.  FoyuKll,  5  B.  A  0.  875; 

Boiford  V.  BaAley,  13  Q.  6.  ^  ; 

Marthali  v.  Uliesviatar  Steam  Navigation  Com- 
paaiy,  3  B.  &  S.  732 ;  8  L.  T.  Bep.  X.  S.  416. 

MtRiah,  Q.  C,  and  Kemplay,  supported  the  rule. 
The  plaintiffs  are  entitled  to  the  same  rights  of 
fishery  in  the  new  course  of  the  river  as  they  had  in 
the  old.  The  river,  in  its  new  course,  is  a  tidal  or 
navigable  river.  All  public  rights  are  transferred 
from  the  old  course  to  the  new.  The  new  course  is 
a  highway,  just  as  the  old  was.  Why  it  it  any 
greater  hardship  upon  the  private  proprietor  that  a 
j^vate  right  of  fishery  should  also  be  traniferred  ? 
The  river  being  tidal,  the  fishery  is  certainly  not 
his.  Then,  if  not  the  plaintiffs',  the  right  of  fishery 
belongs  to  the  public.  They  also  contended  that 
the  plaintiffs'  right  had  not  been  barred  b;  3  &  4 
Will.  4  c.  27,  B.  3,  on  the  ground  that  that  Act 
applied  only  to  corporeal  hereditaments,  and  that 
there  was  no  evidence  that  they  had  ever  abandoned 
tiicj^  right  or  dedicated  it  to  the  pnUlc  They 

Lord  Bale,  Do  Jure  Uuis.  11 ; 
A.ttorMM-Q«Mral  v.  LorALonidale,  L.  Bep.  7  Eq., 

877;  88L.  J.336,Ch.;aOL.T.Eep.ir:S.64i 
SeThe  HuU  and  Belhy  Jtatiteoy Oompanv, 5 it 

A  W.,  327 ; 
Jtfurphy  V.  ByON,  2  It.  Bep.  C.  L.  148 ; 
Qaamv.  WhStttiAUt  UH.L.li«;  9  L.  T.  Bep. 
8.268; 

Unka  oj  Sommttv.  FoipeeU,  5  B.  &  C.  875. 

Jahf  Sacf. — ITie  following  judgments  irere  de- 
livered.—Kbllt,  C.  B.— In  this  action  the  idaiotib 
d^m  a  several  fishery  in  a  portion  of  the  river 
Eden  called  the  Goat,  about  half  a  mile  in  length, 
and  extending  from  a  point  marked  upon  the  plan 
wUcfa  was  laid  before  us  as  Thombush  Draught 
CBacko'Oartfa)  to  Bank  End  Pool.  The  river  Eden 
is  a  tidal  river,  and  the  plaintiffs  are  entitled  to  two 
■everal  fisheries,  one  called  the  Free  Boat,  and 
the  other  the  King  Garth,  derived  under  grants 
and  charters  of  Henry  III.  and  Edward  II.,  af- 
firming more  ancient  granta  anterior  to  Bfagna 
Charta.  The  Free  Boat  fishery  extends  from  the 


highest  point  to  which  the  tide  flows  to  the  point  at 
which  the  Eing  Gar^  fishery  begins ;  and  the  King 
Garth  flahen'  from  that  pt^nt  to  the  head  or  u^ac 
part  of  the  G«at,  and  thence  formerly  proceeded  east- 
ward in  a  semicircular  coarse  along  what  was  onoe 
a  portton  of  the  river  Eden,  and  which  has  been 
caUed  in  a^nmient  the  Loop,  and  fell  into  the  old 
river  near  Bank  End  Fool  at  the  lower  end  of  the 
Goat  It  was  at  one  time  contended  that  the  King 
Garth  fishery  continued  thronghout  the  semicir- 
calar  loop  to  Bank  End  Pool ;  but  it  was  aftenraids 
admitted  and  is  the  fair  result  of  the  evidence 
that  it  terminated  at  or  near  a  point  called 
Cargo  Holme,  and  that  the  fishery  from  tliat 
point  to  Bank  End  Pool  belcmged  to  the  Eail 
of  Lonsdale  or  his  predecessors  in  title,  the  corpora- 
tion being  entitled  only  to  a  third  boator  draft.  In 
this  part  of  tiieriverh^reorabont  1693,  the  watm 
of  the  Eden  began  to  recede  from  the  Loop,  and  to 
pass  up  and  down  the  Goat,  which  was  at  that  time 
a  ditch  with  very  littie  water  in  it,  and  at  parts 
entirely  dry.  The  soil  of  the  Goat,  the  lands  on 
both  sides  of  it,  and  the  fishery  tfarougboat 
the  whole  coarse  of  tiie  river  from  Bank  End 
Fool  to  the  see,  have  belonged  to  the  LowOa 
family,  now  represented  by  the  Eail  of  Lonsdale 
under  whom  the  defendants  claim,  from  the  eariiest 
times  to  the  present  day.  In  1693,  when  the  fish 
began  in  any  numbers  to  make  their  way  up  the 
Goat  and  so  to  desert  the  Loop  and  the  King 
Garth  fishnr  of  the  plalntifls,  a  deed  was  made  bj 
wl^  Sir  John  Lowthw  granted  to  the  oorporatioa 
liberty  to  fix  posts  and  stakes,  and  to  use  boats  and 
spread  nets,  uid  other  ntensils  for  fishing,  for  the 
more  easy  and  better  management  of  the  King 
Garth  fishery.  The  defendants  allege  that  this  was 
with  a  view  to  the  erection  of  a  weir  or  dam,  and  by 
that  and  other  means  to  stop  tin  Misage  of  tlu 
fish  up  the  Goa^  and  to  turn  them  into  the  Loop 
and  the  fishery  of  the  corporation.  The  plain- 
tiffs insist  that  it  is  tiie  effect  of  this  deed 
to  rect^fnise  their  right  to  fish  in  the  Goat 
It  is  unnecessary  to  proooaoce  any  opinion  on  Uiis 
point  The  evidence  sliows  that  in  fact  the  waters 
of  the  Bdea  at  length,  by  ilov  decrees,  altt^teiher 
receded  from  the  Loop  and  made  themselves  a 
passage  through  the  Goat,  leaving  the  whole  of  the 
Loop  dry  land,  and  converting  the  Goat  into  a 

g-rmanent  integral  portion  of  the  tidal  river, 
etween  1693  and  1760,  several  leases  were  granted 
by  the  cfoporatioo  of  their  flsheriee  of  King  Gartb 
and  Pres  Boa^  and  in  one  <rf  them,  of  1711,  th^ 
covenanted  for  the  qniet  enjoyment  al  the  flstaeiT' 
called  King  Garth  and  Goat,  and  other  the  premiae*. 
In  1728,  1741,  and  1755,  the  LowtKera  granted  lenses 
of  all  their  fisheries  in  the  Eden  to  the  corporation. 
The  last  of  these  leasee  expired  In  1758.  In  1760  a 
bill  in  Chancery  was  filed  'by  tlie  oorporatioa  against 
Sir  JsmesLoTUierto  estid>bdi  thtfr  riglit  mitraHa  to 
fish  in  the  Goat.  Evidence  was  taken  «p(m  depoal> 
tions,  the  resnlt  of  which  was  certainly  far  from 
supporting  the  claim  of  the  corporation ;  but  it  is 
really  immaterial  whether  this  waa  so  or  not,  for, 
inasmuch  as  the  right  of  a  fishery  in  the  corporation 
could  only  be  derived  from  a  graot  or  grants 
anterior  to  Magna  Charts,  and  the  Goat  iras  mostly 
dry  ground  ontll  the  17ui  century,  it  is  (dear  tbM 
the  claim  of  the  corporation  depends  upon  whether, 
in  point  of  Law,  the  fishery  to  -wbitSi  they  weva 
entitied  in  the  Loop  when  it  formed  a  part  of 
tlie  tidal  river  was  transferred  to  the  Qoat, 
and  became  th^  aerual  fldtery  theran  when, 
the  waten  bad  receded  from  the  Loop  and  fiowad 
into  and  through  the  Goat,  making  it  a  portion  oC 
the  river.  The  fishery  sidt  seems  to  have  teimi- 
nated  in  a  compromise^  for  no  decree  la  to  be  fooad  ; 
aodthreeyeanlater,  in I768,and  from  timt time  tHI 
1781,annmber  of  leasw  appear  I 
Digitized  by ' 
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W  the  corporation  to  their  tenanta,  not  only  of  the 
^ree  Boat  and  King  Qarth  flsheriea,  but  of  all  the 
flaheriea  of  the  Lovther  family  within  the  rivei 
Eden.  Tbe  laat  oi  theae  leaaea  exj^ied  in  1781. 
The  corpwation  moat  therefore  haTO  taken  leases 
from  the  Itowihert  ot  their  flaberiea  in  the  Eden 
between  1760  and  1781,  though  none  audi  appear 
upon  the  case.  Prom  1784  to  1794  the  Free  Boat 
fiahery  appeara  to  hare  been  leased  by  the  corpora- 
tion to  one  Askham,  or  retained  in  their  own 
bands,  and  from  1794  to  1842  was  leased  to  the 
late  Eiri  Lonadale  at  BiL  a  year.  The  King  Qarib 
fishery  and  the  Goat  are  no  more  mentioned  after 
1784.  except  that  we  find  that  on  the  12th  Oct. 
1805  Lord  Lowtber  appears  to  hare  purchased  of  the 
corporation  their  boats  and  nets  at  king  Garth,  and 
that  they  on  that  day  paid  to  him  105/.  for  twenty- 
one  years'  rent  of  the  Goat  fishery  at  &L  per  annum. 
From  1842  to  1866,  the  year  before  this  aotioD  was 
brought,  one  Balph  h«ld  the  Free  Boat  fishery  nnder 
the  corporation,  and  the  Goat  fishery  nnder  Lord 
lionadale.  Such  are  the  leading  facts  of  the  case, 
mod  upon  these  the  question  arises  wheUier, 
upon  the  change  in  the  course  of  the  river 
from  the  Loop  to  the  Goat  as  abore  described,  tiie 
ompoiation  beeame  entitled  to  the  sereral  fishery 
in  the  Goat  to  wUdi  they  had  been  befwe  entitled 
in  the  Loop  or  ancient  coarse  d  the  lirer.  The 
defendants  deny  their  right  to  any  fishery  at  all 
in  the  Goat  and  insist  uat,  upon  the  receding  of 
the  waters  from  the  Loop,  the  several  fishery  came 
to  an  end  at  the  pcnnl  at  which  the  Loop  began. 
And  ws  are  called  upon  to  decide  the  question 
which  now  arises  for  toe  first  time— is  the  several 
fishery  of  a  subject  in  a  tidiU  river,  the  waters  of 
which  permanently  recede  from  a  portion  ot  its 
course,  and  fiow  into  and  Uirough  another  course 
where  the  soil  and  the  land  oo  l>oth  sides  of  the 
new  channel  thus  formed  belong  to  another  subject, 
taranilenred  from  the  cdd  to  the  new  channel,  and  so 
a  KTentl  fishery  created  in  and  thnmghoat  such 
new  channel,  or  in  some,  or  if  in  any  in  what  part 
of  it  ?  Ko  authority  has  been  cited  at  the  bar,  nor 
is  any  to  be  found  in  the  books,  to  the  effect  that 
under  such  circumstances  a  several  fishery  is  ex* 
tended  into  or  created  in  the  new  channel  thus 
fonned  in  the  tidal  rirer.  It  is  said  iu  Bolle's 
Altfidgmenti  and  amtears  to  have  been  remarked  by 
Tborp,  J.  in  a  case  in  the  Tear  Books,  23  Edw.  8, 
c.  93,  that  wtunvver  the  tide  flows  and  reflows  it 
may  be  called  an  arm  of  the  sea;  and  if  the 
water  be  a  highway,  and  changes  its  course 
from  ooe  soil  to  another,  still  it  becomes  a 
highway  there  where  the  water  flovs^  as  it  was 
in  its  ancient  course,  so  that  the  lord  ot  the  aoil 
cannot  disturb  the  waters  in  this  new  coarse. 
But  tids  propontion  if  trae  as  regards  the  use  by 
the  public  ot  the  tidal  water  as  a  highway,  or  the 
exercise  of  any  other  public  right,  fails  to  snovr  that 
a  private  right  to  a  several  fishery  arises  within  the 
new  course  of  the  tidal  wataHL  In  the  cue  of 
Mttrphy  T.  Regan,  2  Ir.  C.  L.  Bep.  148, 0'Hagan,  J„  hi 
delivering  tiie  judgment  of  the  court,  says,  "But 
whilst  the  ri^t  of  fidiing  in  b«sh  waters  in  which 
the  soil  belongs  to  Mbe  riparian  owners  is  thus  ex- 
clusive, the  rig^t  of  fishing  in  the  sea  its  arms  and 
ettuarUs,  and  in  its  tidal  waters  wherever  it  ebbe 
and  flows,  is  held  by  the  common  law  to  be  pvblid 
jmrU,  and  so  to  belong  to  all  the  subjects  of  the 
Croim,  the  sdl  of  the  sea,  and  its  arms  and  efltuaries 
and  tidal  waters,  bding  Tested  in  the  Sovereign  as  a 
tnwtee  txa  the  poblic  The  ezclasive  right  of  fish- 
ing in  the  one  case,  and  the  public  right  of  fishing 
In  the  other,  depend  upon  the  existence  of  a  pro- 
prietorship in  the  soil  of  the  private  river  by  the  pri- 
vate owner  and  by  the  Sorereign  in  a  public  river  re- 
spectively." And  this  is  the  tmepriooile  of  the  law 
toneUngaWfCMlfltheiyinatidalriTer.  Ifthete- 


[Ex. 

fore  the  right  of  the  Crown  to  grant  a  several  fishery 
in  a  tidal  river  is  derived  from  the  ownership  of  the 
B<ut  which  is  in  the  Crown  by  common  law,  a  several 
fishery  cannot  be  acquired,  even  in  a  tidal  river,  if 
the  soil  belong  not  to  the  Crown,  but  to  a 
subject.  And  alt  the  authoritiM,  ondent  and 
modem,  are  umform  to  the  effect  that  if  by 
the  irruption  of  the  waters  of  a  tidal  river  s  new 
channel  is  formed  in  the  land  of  a  aubject,  although 
the  r^hts  of  the  Crown  and  the  public  may  come  into 
existttioe  and  be  exercised  in  what  baa  thus  become 
a  portion  of  a  tidal  river,  or  of  an  arm  td  the  sea 
the  right  to  the  soil  remaiaa  in  the  owner,  so  tiiat 
if  at  any  ttme  thereafter  the  water  shall  recede,  and 
the  river  again  change  its  course,  leaving  the  new 
channel  dry,  the  soil  becomes  again  the  excluuve 
property  of  Hba  owner,  free  from  all  rights  whatso- 
ever in  the  Crown  or  in  the  public :  (see  Hale  Da 
Jure  Maris,  pan  prima,  HargreaTe*a  Tiacts,pp.  &  % 
11,13,16,87.)  If,  then,  the  title  <rf  the  oorpomtion 
to  tto  fishery  la  derived  from  a  grant  by  tiie 
Crown,  and  the  title  of  the  Crown  to  grant  from 
the  ownership  of  the  soil,  how  can  the  corporation 
claim  a  right  to  the  fishery  in  the  Goat,  where  thd 
soil  does  not  and  never  did  belong  to  the  Crown  f 
Other  difficulties  Resent  themselves  in  the  war  of 
this  claim.  Throu^oat  what  portion  of  the  Goai 
can  the  King  Garth  several  fishery  be  extended  ? 
Not  to  the  whole  of  it,  for  the  fishery  of  the  corpo- 
ration did  sot  extend  tiiroughout  the  whole  of  the 
Loop ;  nor  to  the  same  length  of  space  as  it  occupied 
in  the  Loop,  for  the  Goat  and  the  Loop  are  not 
of  equal  length,  the  Ooat  being  mocn  shorter 
than  the  Loop.  Bewdes,  the  grant  to  the  oor^ 
poration  mast  have  been  of  Bome  de6nite  ptartion 
of  the  river,  inasmuch  as  the  King  Garth 
fishery  began  where  the  Free  Boat  fishery 
ended,  and  ended  where  the  Lowther  fishery  began. 
How  then  can  a  several  fishery  in  the  Eden,  from 
the  lowerend  of  the  Vno  Boat  fishery  to  a  pc^t 
near  Corga  Holme  in  the  Loopi  be  converted  into  a 
fishery  frsm  its  upper  terminas  to  some  undefined 
pdnt  on  ttie  Goat  ?  If  theb  the  claim  of  the  cor- 
poration baonot  be  maintained  upon  the  ground  that 
the  fishery  was  transferred  from  the  Loop  to  tho 
Goat,  it  Is  dear  that  it  cannot  be  muntained  at  alL 
The  Gogt  has  now  become  a  portion  of  a  tidal  river 
or  arm  of  the  sea;  and  a  several  fishery  there 
cannot  exist  in  a  subject  but  by  a  grant  from 
the  Crswn  anterior  to  Magna  Charta ;  and  until 
some  yeriod  of  time  between  1693  and  1760  the  Goat 
was  dfy  land,  where  no  fisheiy  could  have  existed. 
It  wai  argued  for  the  plaiatifrs  that  the  grant  by 
^  John  Lowther  in  1693  conferred  or  recognised  a. 
right  to  fish  In  the  Goat,  and  that  the  corporation 
have  exercised  the  right  at  various  periods  between 
1693  and  1805 ;  but,  the  Goat  having  become|a  por- 
tion of  a  tidal  river,  no  grant  by  a  subject,  and  no 
length  of  user  by  a  corporation  since  1693,  even  if  tiie- 
grant  of  1693  could  be  thus  construed  and  any  evl- 
denoe  existed  of  such  user,  could  confer  a  right  to  a 
several  fishery  therein.  The  clum  of  the  corpora- 
tion, ther^ore,  altogether  fails.  Iu  the  view  thu« 
taken  of  the  prindp^  points  in  the  case,  it  become* 
unnecessary  to  consider  whether  the  right  to  this 
several  fishery,  if  it  ever  existed,  has  been  lost  or  ex- 
tiaguishedbynon-userorotherwise.  Imay,  howerer, 
observe  that,  sapposing  the  Acts  of  Parliament  which 
in  effect  may  be  oalled  statntes  of  limitation  touch 
ing  claims  to  propwty  corporeal  and  incorporeal 
to  be  inapidicable  to  the  ease  before  us,  it  is  yet  diffi- 
cult to  sustain  a  clahn  to  a  several  fishery  in  a  tidal 
river  after  a  non-user  for  nearly  a  century,  and 
where,  supposing  no  several  fishery  to  exist,  the 
public  aiay  claim  a  right  to  fish  by  reason  of  the 
waters  having  become  a  portion  of  an  arm  of  the 
sea.  It  appears  from  the  «Tid«U)e.$iat  frotn  1784 
te  IWfi  tiH,  coq»»tion^^^^  ^&ftf^ 
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the  Lowtbers  for  the  Goat  fisherj.  tt  Is  laid  that 
this  waa  a  payment  made  under  the  grant  of  1693, 
and  it  may  be  bo;  but  yet  the  payment,  whether 
made  under  or  with  reference  to  that  grant  or  not, 
bdng  admitted  bj  the  corporation  to  have  been 
made  for  the  Goat  flahery,  ia  wholly  inconsistent 
with  a  right  in  them  to  a  aereral  fishery  in  the 
Goat ;  while,  on  the  other  hand,  one  Ralph  haa  en- 
joyed a  fishery  there  for  upwards  of  thirty  years 
laat  past  under  tlie  Earls  of  Lonadale.  If  it  be 
ponible,  tlierefore,  by  non-user  to  dedicate  a  fishery 
in  a  tidal  rlrer  to  the  public,  tlie  facta  of  this  case 
afford  tome  eridenoe  tn  mcb  a  dedication  between 
Hie  year  1760  and  the  present  time.  Upon  these 
gronoda  I  am  of  opinion  that  the  claim  of  the  cor- 

S oration  is  not  sustained ;  that  the  rerdict  for  the 
efendanta  must  stand ;  and  tlut  the  rule  must  be 
diadiarged. 

BsAmrBLL,  B.— I  am  of  the  same  opinion;  but  I 
desire  to  add  a  few  obserrations,  as  the  point  argued 
before  as  was  one  of  novelty.  In  thii  case  the 
question  it,  not  whether  the  defendants  have  any 
and  what  right,  but  whether  the  plaintiffs  have  a 
aereral  fishery.  The  burden  of  proof  is  on  them. 
*Z1ie7  must  prove  title  to  a  sereral  fishery  which 
edited  before  Ifagna  Charta.  They  say  that  they  do 
so  by  ahowinR  a  sereral  fishery  in  a  part  of  the  Loop, 
and  that  the  Goat  isanewtidalcbannelin  place  of  the 
Loop,  and  so  they  say  they  hare  a  sereral  fishery  in 
a  part  of  the  Groat  It  is  for  them  to  show  affir- 
matirely  wh^  this  does  follow  as  a  coDsequeoce  on 
the  diange  id  the  oodtm  of  the  ri Ter,  not  for  the 
defendants  to  show  why  it  does  not  It  is  difBeuIt 
to  proTe  and  to  argue  a  negative,  aitd  I  might  con- 
tent myself  with  saying  that  I  see  no  reason  why 
the  alleged  consequence  should  follow.  But  ttie 
ai^nment  for  the  plaintiffs  I  understand  to  be  this : 
that  the  phiin  tiffs  had  a  flsliery  in  the  Bdea  from  a 
certain  point  down  the  liw,  and  tiiat  from  that 
point  down  the  river  now  leada  along  the  Goat ; 
iherefore  the  plaintiffs'  fishery  is  there ;  the  fishery 
wns  formerly  along  the  then  public  highway  of 
the  Eden,  therefore  it  is  now  along  tiie  new  pubUc 
highway  of  the  Eden.  I  repeat,  I  think  it  would  be 
«oou^h  to  say  as  to  this  argument  that,  tiiou^  the 
premises  are  true,  the  consequence  does  not  folhiw. 
Tlie  ptaintiffB  had  a  several  nsheiy,  wUch  no  doubt 
tnust  have  been  granted  or  acquired  by  metes  or 
boundB ;  the  loctu  in  quo  is  not  within  thoie  metes 
and  bounds.  Hie  pluntiffs  had  a  several  fishery 
over  the  »ril  and  freehold  of  the  Crown ;  this  is 
not  the  soil  and  freehold  of  the  Crown.  It  may  be 
subject  to  the  public  right  of  navigation  as  a 
highway ;  but  how  has  it  Iwcome  subject  to  the 
right  of  the  plaintiffs?  When  did  it  so  become F 
As  the  change  of  the  river's  course  was  gnidual, 
there  must  have  been  a  time  when  the  river  ran  in 
both  channels,  and  fish  wen  found  in  both.  Had  the 
plaintiff  at  that  time  a  several  fish^  in  both 
channels  ?  Suppose  the  owners  of  the  aoil  of  the 
Goat  on  the  formation  of  a  channel,  and  before 
evidence  of  dedication  to  the  public,  had  thought 
fit,  as  they  might  have  done,  to  stop  the  inlet  of 
the  waters,  could  they  not  have  done  so  notwitb- 
■tandlDg  there  were  fish  in  the  Goat  ?  I  should 
tiiiok  they  eonld.   But  If  bo,  they  could  destroy  the 

Stintlffa'  fishery ;  so  that  it  would  be  a  several 
hery  in  the  plaintiffs,  with  a  right  to  another  to 
destroy  it  Again,  suppose  the  pluntiffs  cleansed 
out  the  t^d  Eden,  would  they  not  have  a  several 
fishery  there  t  And  can  they  hare  a  right  to  both 
watera  under  a  grant  within  the  metes  and  bonnds 
of  which  both  waters  certainly  would  not  be? 
Further,  I  think  the  right  to  grant  a  Bevenl 
fishery  arises  from  the  ownership  of  the  soil. 
Bnt  the  Crown  is  not,  dot  is  Aown  vret  to 
hav«  been,  the  owner  of  the  ioll  of  the  Goat 


The  qneiiion  in  this  case  arises  for  the  first  time, 
and  I  think  the  plaintiffs  do  not  give  us  suScient 
reaBons  for  answering  it  in  their  favour.  Reference 
was  made  to  Belles  Abridgment  title  Cbemin,  and 
to  a  case  in  the  Year  Books  28  Edv.  8,  e.  93, 
where  Thorp,  J.  says  that  vberever  the  tide  ^ows 
and  reflows  it  may  be  called  wi  arm  lA  the  sea,  and 
if  the  water  be  a  highway  and  changes  course  from 
one  soil  to  another,  still  it  becomes  a  highway 
there  where  the  water  flows  as  it  was  in  its  ancient 
course,  so  that  tiie  lord  of  the  soil  cannot  disturb  the 
waters  in  their  new  course.  This  may  be  trtw  at  re- 
gards the  public  right  of  navigation,  or  any  other  pub- 
lic right,  but  does  not  establish  the  right  to  a  several 
fishery  in  the  new  course  of  Uie  river.  But  there  is 
a  further  consideration  which  I  think  faul  to  the 
plaintiffs.  If  they  have  a  several  fishery  in  the 
Goat  its  extent  must  be  capable  of  ascertainment, 
not  for  the  pnrpoae  of  this  action,  as  the  d^endants 
have  fished  the  whole  length  at  the  Goat,  bttt  in 
point  of  law  it  must  be  a  fishery  from  some  one 
definite  point  to  some  other  definite  point.  Tlien 
must  be  some  rule  by  which  it  can  be  aaoertataed ; 
but  in  fact  there  is  no  such  rule  here.  It  is  not  the 
whole  length  of  the  Goat,  nor  do  I  think  a  rule-of- 
three  sum  would  aaoertiln  the  matter— tIs.,  ai  the 
length  of  the  Loop  was  to  the  length  of  tiie  Ooa^  n  ia 
the  length  of  the  old  fishery  to  that  of  the  new. 
Nor  can  I  see  that  this  solution,  or  one  Teaching  biy 
a  line  dravm  from  the  tenninas  of  the  fishery  in  the 
Loop  to  the  Goat,  would  be  just  or  reasonable  to 
the  owners  of  the  fishery  below  that  of  the  plain- 
^b.  It  seems  to  me  therefMe  that,  ev«n  if  the 
idaintiffs,  had  they  been  the  owners  ot  the  flsbeiy 
the  whole  length  of  the  Loop,  could  (as  I  think  they 
could  not)  have  made  titie  to  the  Goat  that  not 
being  buui  owners  the  whole  length  of  the  Loop^ 
they  cannot.  The  measure  of  thrir  right  il 
lost  I  have  said  nothing  about  the  fact  thU 
the  plaintiffs  themadTes  ratiaed  tUa  deaertion  of 
tbe  old  and  formation  of  the  new  diannel ;  but  it 
certainly  does  seem  a  strong  thing  to  say  that  by 
their  ovm  act  they  have  acquired  the  right  over 
another's  soil.  I  think  this  consideration  fatal  to 
them,  even  Bupposfng  that  they  would  have  been 
right  if  the  new  channd  was  tiie  work  of  nature. 
I  think,  thorefore,  the  defendanti  entitled  to  judg- 
ment As  to  the  lecond  pcdnt  it  1*  nnoeceasary  to 
decide  it  with  the  oi^nion  I  have,  but  I  may  say 
^t  as  at  present  advised  I  conld  not  decide  it  in 
favour  of  the  defendants,  for  it  aeems  to  me  the 
Statute  of  Limitations  applies,  and  1  can  see  no 
suffldent  evidence  of  an  abandonment  to  the  vmblic 
of  this  rit^t  if  it  ever  existed.  My  brother  Chan- 
nell  ooncnrs  that  otir  judgment  dwald  be  far  dw 
defendants. 

Rtile  tUtdaryed. 
Attocn^  for  ^aintiffs,  Graj^  JoAattt>»t  and 


Attorneys  for  defendants,  Jtum,  Cafit,  mdjmn. 

June  24  owf  Juhf  2. 
Hums      Tbb  NosrasiK  Aium  Tsa  CovrAn 

Saicb  r.  Save. 
DAtMtitrti — AuigfUHMi  of—CalU  on  iJtortt—Rigkt  iff 

7^  AfBndanuf  eompatui  mued  to  tlie  plaintiff'  ccvAna 
AbsRAire  ftoMb,  vwie*  (Agp  ftoitarf  cXeaisBrHf  toptof 
to  the  plaintif,  kit  CMCWUprs,  aAiMwfratorB^  or 
OMWRf  a  certain  amouHt  upon  a  fkttm  day,  togatktr 
wntk  itit&tst  therwn  in  (A«  nteoa  time.  Bji  the  arttdm 
of  aueeiatim  of  tAo  cmpangjiu  defendiaU  woerf  to 
MB«  a  Gbm  wm  lAs  sAon*  ^ 
Digitized  by 
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indebted  to  the  company,  and  to  be  entitled  toZaell  and 
troMsfer  them,  and  appig  Ike  proceeds  in  ducharffe  of 
nci  dr&f.  iSaAae^Miit/y  the  plaintiff  tranafemd  cer- 
tain of  these  defiMture  bonds  to  A.  B.  The  defen- 
dants registered  the  trans/er,  and  issued  a  eertyicate 
to  A.  B.,  stating  that  he  had  betn  repittered  as  pro- 
prietor  of  the  ik&entare  bonds.  Their  steretarg  oho, 
im  a  letter  to  A.  B.,  aeknototedffed  him  to  be  the  pro- 
prietor of  the  bonds,  and  reqaested  time  fm-  payment, 
T^ey  bhewise  accepted  one  of  the  bonds  inpai/ment  of 
ealfs  due  from  A.  B.  to  them  on  shares  had  Sy  him  in 
the  company.  TTte  pbuntiffs  previously  to  the  falling 
due  of  the  debentare  bonds  became  indebted  to  the 
deJiaSanis  in  a  certain  am  far  calls  upon  shares  held 
by  plaintiff  in  defendant^  eoapamf.  This  sum  the 
defendants  sought  to  set-off  in  an  action  AnwdU  in  the 
name  of  the  f>laintiff,  hut  really  for  the  of 
A.  B^t  the  assignee  of  the  debentures : 

Seid,  OH  a  medal  case  staled  in  the  action  raising  the 
question  whether  the  defendants  were  entitled  in  equity 
to  set-off  the  calls,  that  thof  were  not  so  entitled. 

These  were  ftctions  npon  cert^n  debentare  boadt 
in  which  ipecUl  cases  had  been  stated,  the  question 
in  each  case  beiag  whether  the  defendants  were 
CDthled  to  Kly  on  a  set-off  for  calls  due 
upon  abaiw  held  by  the  plaintiff,  the  obligee  of  the 
bonds,  in  the  defendants'  company,  or  whetter  the 
actions,  though  nominally  brought  bj  the  plaintiff, 
being  really  for  the  benefit  of  Messrs.  CaTendlsh 
■od  Smith,  the  assignees  of  the  debentare  bonds, 
med  on  ineqalty,  woaU,  ondex  the  drcamstances  of 
Hbm  CM^  nstcata  the  deftadaoU  from  aT^Iing  tiiem- 
•elna  of  this  aet-off  at  law. 

On  the  17th  Oct.  1864,  an  agreement  was  entered 
into  between  tiie  ^ntiff  and  K  W.  WingroTe  on 
behalf  of  a  company  about  to  be  formed,  and  to  be 
called  the  Nurthera  Assam  Tea  Company  (Limited.) 
By  this  agreement  the  plaintiff  agned  to  sell  his 
estates  in  Aasam  to  Wingrove  tat  TOtXML  la  cash,  to 
be  paid  oa  or  beftee  the  ISth  Nor.,  and  the  sam  of 
47fQQ0L  in  debentare  bonds  of  the  company  abore  men- 
tioned  in  sams  of  100£.  each,  and  bearing  interest  at 
(he  rate  of  5£  percent,  per  annum  from  the  1st.  Jan. 
1865,  soch  debentures  to  be  delivered  to  the  said 
plaintiff  on  the  completion  of  the  transfer  of  the 
catetee  aa  he  might  Arect;  and  to  be  redeeouUe  and 
paid— «000L  on  1st  Jan.  1868. 10,0001  on  1st  Jan. 
18fi9,  14,000i.  on  1st  Jan.  1870. 15,000tL  on  Ist  Jan. 
1871,  but  the  plaintiff  was  to  have  a  lien  for  the  un- 
paid pofcbase-moaey  and  interest  on  the  said  land 
M  long  as  any  pert  thereof  should  remain  unpaid. 

The  company  was  registered  on  the  22nd  Oct. 
1861,  and  the  artidea  of  asMiciattoa  eonbdned  the 
f olknring  protlsion : — 

**inie  ctMnpany  shall  have  a  pecuniary  lien  upon 
the  share  or  shares,  debenture  or  debentures,  and 
diTidends  or  profits  of  any  member  who  may  be 
either  abstdntely  or  contingently  indebted,  or  liable 
to  the  company  in  any  amount  and  on  any  account 
vbataoerer,  and  that  whether  sudi  member  is  liable 
or  indebted  solely  or  jtrfntly  wiUi  any  other  person 
or  persons,  and  whetho'  the  debt  be  actually  pay- 
able or  not,  and  the  board  of  directors  may  after 
any  such  debt  has  become  actually  payable,  abso- 
lutely sell,  dispose  of,  and  transfer  all  or  any  one  or 
mom  of  the  shares  or  debentnies  of  any  member  so 
■nddited  or  UiUde  to  them  as  aforesaid,  and  may 
aVV^j  the  pvooaeds  of  such  sale  in  or  towards  the 
piyoMUt  or  satisfaction  of  the  said  debt  or  liability, 
and  the  omsent  of  any  such  member  shall  not  be 
necessary  for  giving  ralidity  to  such  sale,  disposi- 
tion, or  transfer,  and  the  purchaser  of  any  such  share 
or  shares  debenture  or  debentures,  shall  not  be 
bonod  to  ascertain  whether  such  power  of  sale  shall 
have  arisen,  and  a  resolution  of  such  board  that 
sneh  sale  sImII  be  made,  and  tin  entry  of  the  name 
of  the  pnMhaser  in  the  company's  share  register  as 


the  bolder  of  sndi  share  or  debenture,  shall  confer 
a  good  title  both  at  law  and  in  equity  on  the 
parcbaser  against  such  member." 

On  the  4th  April,  1665,  the  purchase  of  the  land 
was  completed,  and  the  debentures  iuued  to  the 
plaintiff  wi^  the  exception  of  those  to  be  payable 
1st  Jan.  1871,  which  were  retained.  In  aocordanoe 
with  (be  agreement,  as  a  security  for  the  perform 
manoe  of  cert^n  stipnlations  theron. 

Bach  of  the  debratures  payable  Jan.  1st  1868» 
were  in  the  following  form : 

Tb»  NortWn  AaasM  Tea  Compur  fUuIisd). 
Dsbsetsre  Bond,  low. 
To  kU  to  whom  tbeae  jr— enls  shsll  ooms,  thsHorthsra 
Assam  Taa  Comasnr  (Limited)  SMd  gieoniv-  'Whsnos 
andsr  sad  1^  Tlnne  of  so  snMraent  dated  tiie  17th  Oet. 
ISSLmsde batwiean  B.  H.  Higg^  ot  ka.,  of  the  one  part, 
■ads.  W.  Wingtove,  tor  anl oa bshaU  uUuiaidoomMiij 
ol  ths  othn  part,  the  asid  ooBpuT  beosms  sad  is  now  Habl* 
to  psr  to  the  said  B.  H.Hins  the  som  at  47,0001..  bai^  the 
Waaos  of  the  ynndiasMumer  ograadto  ttt  pud  for  oe:> 
tain  taa  estates  sftnated  la  Vftet  Assua,  in  the  said  agiee* 
meat  dasoiibed.  nd  thsrahr  sgrsed  to  be  sold  and  traas- 
ferred  hr  the  snd  S.  H.  Hugs  to  Um  said  oompanr,  opon 
oartala  terms  and  ocmdidMs  thsroiii  mentloaaa,  and, 
assaaMt  othac^  that  the  Mrmaat  of  the  «ld  som  it 
tTfiOoL  should  to  made  la  dsbman  bonds  of  the  eoapaajr 
ia  snau  of  1001.  eatdi  bearinsr  Interest  at  5  per  cent,  par 
aniram  bom  Um  Ist  Jsn.  1889^  and  to  be  redeemable  and 
paid  as  fidlows,  BOOOI.  part  tberaof,  te.,  and  that  oatll  sooh 
paf  meat  to  mm  the  mii  S.  H.  HffBi  should  have  and  be 
aooordln^  SOW  has  a  lieu  on  the  latd  tea  estates.  Aid 
whoraaa,  m  pmsoaaoa  and  part  perfofmanoa  of  the  aaid 
agreoment,  and  fai  order  to  saeate  tarment  of  the  satd  sum 
of  47,O0OL,  the  mid  compai^  has  tnla  day  iasned  four  aerias 
of  dMMatara  bonda  o(  lOOL  eaoh,  bearing  faiterast  at  S  per 
cent,  par  amnam  tor  the  respective  iomi,  and  pajable  at  the 
respeotiTe  times  baroinbafora  mantioiied,  the  flrat  seiks 
wheraoC  for  80001.  ia  bonds  of  lOOI.  each  beoriii*  interest  at 
i  per  osat,  psr  anniua,  pa^ble  on  the  Ist  Jan.  1888,  la 
aeenred  to  ba  paid  bj  theae  pteeents  aa  hereinafter  nea- 


azaeuton,  adminlstratora,  or  aaalgni,  on  the  let 
Jan.'ldSS,  tha  pTinolpnl  sum  ot  1001.  sterling,  sad  also  to 

a interest  tkereon  at  the  rate  <rf  R  per  oent.  per  anaaB, 
•Tearir  <»  the  dajs  mentioned  In,  and  on  woesiilallan 
of  the  reraeotive  coupons  hento  saaeiad,  natll  payment 
of  the  said  pdnoipal. 

Oivea  nhoar  the  eommoa  seal  of  the  said  Northam  Isssiii 
Tea  Compaay^Umlted),  this  2nd  June  1860, 

C.  A.  FiEunB,  Sestetarr. 
The  othsr  debentures  were  similar  in  form.  On 
28th  Jnly  1865  theplaintiff,  in  consideration  of  I860J^ 
then  paid  to  him  by  Henry  Cavendish  Cavendish, 
by  de^  transferred  to  the  said  Henry  Cavendish 
davendiih  thirty  of  the  sud  debentures^  numbered 
61  to  8&  payable  on  the  Ist  Jan.  1868.  The  said  Mr. 
C^Teadun  then  was  and  from  thence  till  action 
brought  has  been,  a  shareholder  in  defendants*  com- 
pany. Ibe  said  transfer  was  expressed  to  be  made  to 
secure  the  sum  of  2000Z,  and  interest.  On  the  9th 
Ang.I8S5  Cavendish  gave  notice  of  the  transfer  to  the 
defendants,  and  sent  them  the  deed  of  transfer  for 
re^tntion,  and  the  transfer  was  registered  by  the 
dmndants  in  a  book  kept  by  them  for  registering 
mor^nges,  and  called  the  register  of  mortgages  aa 
transferred  by  plaintiff  to  Cavendisb,  and  they  de- 
livered to  Cavendish  a  certificate  in  the  following 
form; 

CertUtcateottnnateiof debentures.  The Hortbeni  Assam 
Tea  Company  (Limited)  Inoorporated  bj  Aot  of  FaiiianLent. 
Thla  ia  to  certifr  that  Henrjr  CaTandiah  Tftjlor,  Baq.,  of 
ko.,  has  thlf  d^rbeen  entered  on  the  register  of  mortgages 
aa  the  registered  proprietor  of  twantr  dabentoie  bonda  of 
1001.  Mioh  of  the  first  series,  fleet  isane,  nnmbared  81  to  80 
Inclnalve,  ia  tha  above  ocmipa^.  Dated  in  London,  this 
9th  dajr  of  Atw.  188S.  C.  H.  Fisldek,  Searetair, 

N.B.  Debentare  bonds  must  be  annexed  hereto. 

On  Oct.  8rd  1866  the  plaintiff,  in  consideration  of 
1020jL,  then  pud  to  him  by  Geo.  PerciviU  Smith, 
transferred  to  him  twelve  othw  of  the  first  series  of 
bonds^  numbered  49  to  60  by  a  deed  in  gtmilar  terms 
to  tha  former  transfer.  Smith  was,  and  till  action 
continued,  a  shareholder  in  defeodanta*  oompeni^  On 
16th  Oct  1866  Smith  g^%mm,<3&&gi^ 
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defemUnta,  and  waa  entered  on  the  register,  and 
received  a  certificate  alniilar  to  that  giren  to  Caven- 
dish. Defendants  hare  paid  ioteieat  on  the  deben- 
tarei  to  Carendish  and  Smi^  till  lat  Jan.  1868.  In 
Not.  and  Dec.  1667  letten  vera  written  the 
detaidants'  secratory  to  Carendiah  and  Smith 
■(dcnowledging  each  of  them  to  be  the  owners  of 
the  debentures  respectiTely  tranrfenred  to  them 
■oliciting  further  tiqie  for  pajroieDt. 

la  Jan.  1866  the  defendants  proposed  to  accept, 
and  accepted,  from  Carendish  and  Smith,  two  of 
the  said  debratares  so  tnuuferred  to  them  in  pay- 
ment of  an  eqoal  amount  to  that  of  the  principal 
ntoneys  in  the  said  debentures  dae  from  each  of 
them  to  the  defendants  for  c^s  on  the  shares  held 
by  each  of  them  in  defendants'  company. 

Keither  Cavendtsh  nor  Smith,  when  the  deben- 
turea  were  transferred,  bad  any  notice  that  the  de- 
feodtnta  had  or  would  claim  any  zlght  of  set-off  or 
lien  as  against  or  on  the  said  debentures,  or  any  of 
them. 

On  the  23rd  Teb.  1866,  by  a  deed  of  mortgage 
between  defendants  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  after  reciting  the  original 
agreement  for  sale  of  the  plaintiff's  estates,  and 
that  plaintiff  bad  requested  defeodants,  in  perform- 
ance of  tbe  agreement  for  glring  him  a  Hen  for  un- 
paid purchase-money,  to  execnt*  the  mortgage 
thereinafter  express^  for  the  benefit  of  himself  and 
his  assigns,  the  holders  for  the  time  being  of  the 
debentures,  it  was  witnessed  that  the  defendants 
granted  the  lands  therdn  mentioned  to  plaintiff, 
with  a  proviso  for  redemption  if  defendant  should 
pay  the  respectire  holders  for  the  time  bang  of  the 
sererol  debenture  bonds  so  issued  by  defendants, 
the  several  sums  of  principal  money  secured  thereby 
respectively,  with  the  intraest  thereon  respectively, 
at  the  rate  thereon  respectively  specified  at  the 
several  and  respective  times,  and  in  the  respective 
inaonw,  by  the  said  bond  respectively  provided. 

The  pli^tiff,  by  deed  dated  4th  Oct.  1866,  cove- 
nanted with  defendants  that  he  Tthe  plaintiff),  his 
executors,  or  administrators,  would  punctually  pay 
tbe  calls  for  the  time  being  to  be  made  on  2000 
iharea  dierein  mentioned. 

The  following  calls  were  afterwards  duly  made  on 
the  said  shares,  of  which  due  notice  vas  ^ven: 
16th  July  1866,  1200/. ;  16th  July  1866,  BOOL ;  Slst 
Oct.  1867,  600/. ;  Slat  Oct.  1867,  400/. 

Default  was  made  in  payment  of  these  calls,  and 
they  still  remaiaed  unpaid.  The  pUuntiff  at  the 
time  of  the  making  of  the  calls  hereinafter  men- 
tioned was  registered  owner  of  the  shares  on  which 
they  were  made.   Calls  on  CA)  shares,  31st  Aug. 

1867,  692i  10«.;  8rd  Nov.  1867,  817/.  10s.;  28th  Feb. 

1868,  817/.  103.;  16th  July,  1868,  817/.  10..;  1st 
May  1868,  817iL  lOa. ;  Ist  Aug.,  817/.  10s.  Calls  on 
B  shares,  letii  Jaly  1866,  1250/.  ;  81st  Oct  1867, 
638?. 

The  said  calls  were  duly  made,  and  dne  notice 
.^Ten  of  them,  and  at  Aa  time  of  the  commence- 
ment of  the  suit  ihey  were^  and  still  were,  dne  and 
nnuid  to  the  defendant. 

The  court  were  to  beat  Hborty  to  draw  inferences 
of  fact 

Brovm,  Q.  a  (with  him  A  F.  Stom)  for  the 
plaintiff. 

Usttaft,  Q.  a  (with  Urn  Watkiu  WiOiam}  for  the 
Mendaots. 

dir.  adv.  vull. 

Jufy  a^Bniinrau,  B.  now  ddivwed  tbe  judg- 
ment of  the  court  (hbuelf  and  Chwindl,  a)-We 
are  to  consider  these  cases,  not  on  the  pleadings, 
but  as  speoal  cases.  The  question  in  them  is  the 
aame  as  would  arise  if  Messrs.  Cavendish  and  Smith 
had  htonght  anita  in  thdr  own  names  in  eqai^ 


{Ex. 

agiunst  the  defendants  and  the  defendants  liad  set 
up  the  defence  they  now  set  up  of  a  legal  set-off- 
would  there  be  what  is  oUled  an  equity  to  prsTent 
their  doing  so  ?  that  is,  taking  tbe  set-off  to  be 
available  at  law,  would  equity  reitndn  the  d^eo* 
dant  from  relying  on  It  7    It  is  obrioasly  a  poie^ 
equitable  qaestion,  and  our  answw  must  be  givra 
with  great  distrust,  the  more  so  owing  to  the  state 
of  the  authorities.   The  set-off  is  a  set-off  in  law. 
have  the  defendants  so  contracted  or  conducted 
themselves  that  they  cannot  avail  tbemaelves  of  it  ? 
The  equity^  if  any,  of  Messrs.  Cavwdiah  asd 
Smith  to  restrain  me  set-off  is  an  equity  between 
them  and  the  defendants.   Then,  we  presnme  that 
if  it  ahonld  Kppeai  that  these  debentures  were  to  be 
paid  to  assignees  of  them,  without  the  right  of  set-off, 
still,  if  Higgs  himself  sued,  a  set-off  would  be  avail- 
able against  him.  But  though  it  ia  an  equity  tiatween 
the  assignee  of  the  debentures  and  the  defendants 
it  is  an  equity  ^icta  may  arise  ont  of  the  orighisl 
contract  with  Hi^s,  for  if  the  contract  with  him  wu 
to  pay  his  assignees  without  right  of  set-off,  then  the 
assignees  would  have  an  equity  to  prevent  a  set-off 
being  enforced  against  him.   Fortiier,  if  whatever 
may  have  been  ti^  original  contract  with  Higgs,  the 
defendants  have  so  conducted  themselves  to  the 
assignees  that  it  -would  be  iuequitabie  for  the  de- 
fendants to  set  up  such  a  set-off,  then  also  snch  sa 
equity  exists  in  the  assignees.   We  have  to  consider 
then  whether  by  the  original  contract  with  Hl^ 
or  by  their  subsequent  dealing  with  Messrs.  Caven- 
dish and  Smith,  or  by  both  combined,  the  defen- 
dants arc  precluded  from  defending  themselves  by 
this  set-off  due  from  Higgs.   In  considering  IhU 
question  it  is  impossible  to  doubt  that  both  Biggs 
and  the  defendant  contemplated  that  these  debexi- 
tures  would  be  sold  and  assigned.   Their  aniouBts, 
47,000/;,  or  32,000/:  deducting  the  15,000/1,  tbe  de- 
fendants wue  to  return,  they  being  issued  in  sepa- 
rate debentures  of  100/.  inatead  of  one  bond  at 
covenant  given;  the  subsequent  regietrutioa  of 
them,  and  tbe  issuing  certificates  to  Messrs.  Caven- 
dish and  Smith,  stating  them  to  be  proprietoca  oC 
the  debentures ;  in  shorty  the  entire  dealing  and  con- 
duct in  relation  to  these  debentures,  sbow  the  par- 
ties contemplated  tbat  Hbej  would  be  aold  and 
assigned.  The  prorisioos  in  article  18  seem  deei- 
sive.   The  oompany  may  sdl  tiie  debntores  of  «a 
indebted  member,  but  that  cannot  mean  subject  to  ft 
set-off  against  him,  otherwise  tbe  debenture  of  A, 
might  be  sold  to     and  then  payment  sefaaed  to  B. 
beoauM  A.  was  stiU  indebted  to  tfas  eon^H^.  8o 
under  article  12,  the  company  were  to  retain  a 
reaeonaUe  number  of  Higgs's  debentures,  and  have 
a  lien  on  them  to  secure  Higgs's  goaraatee  ct 
profits.   It  cannot  be  supposed  that  if  they  soU 
these  debentures  under  this  liui,  the  aasigneea  woaU 
have  been  eub^  to  Higge's  debt  for  calla.  Far- 
ther, the  mortgage  ia  euKea^y  In  traat  tor  tin 
"h^ers  Air  &  ttee  bdng"  of  the  debentanw 
unpaid.  Both  parties,  therefore,  raoat  have  oon- 
templated  tiiat  these  debuitures  would  be  assigned 
but  as  they  conld  not  practically  be  sold  and  ooct' 
signed  if  subject  to  an  uncertain  set-off  agninsl 
Higgs,  both  he  and  lite  defandaota  Ruast  Iwn 
intended  that  In  tbe  bands  of  tnufsnai  tiMg 
durald  not  be  subject  to  that  «et-«ff.  TheSft  oon 
siderations,  and  the  eases  of  J^ffrw  r.  Ks 
Bcmk,  L.  Bep.  2.  Ch.  674  ;  86  L.  J.        Ch.  ;  Ji 
Biakefy  Ordtumct  Company,  L.  Rep.  S        App.  1&4 
37  L.  J.  418,  Ch.;  18  L.  T.B^.N.  6.  Ifl2;  and  £ 
Gentral  £atatn  Coapcms,  L.  Be^  8  Ch.  Ap».  7S8 
18  L.  T.  Beip.  N.  &  467,  894,  would  seem  snfflininni 
authority  for  our  deciding  this  ease  hi  favotir  < 
the  plaintiff,  but  it  is  said  a  difflcntty  is  eircateal  b 
the  case  of  Re  Natal  Ineatmext  Cataxaui,  Rm^ 
Ch.  App.  366;  87  L.  J.  8^Ch.;  16  £..  T. 

N.  B.  171.  By  that  case,  ^TbpwsvvMn  honni 

D  ig  iti  zedffy  VjXTC^JlVr 
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It  vu  not  a  case  of  set-off,  bnt  of  failnre  of 
conridamtion  for  the  debentnre  assigned.   Ic  was 
decided  on  its  own  facts,  and  assamiag  it  to  be  well 
dedded  it  did  not  OTemile  Bt  The  Biaheig  Iimir- 
met  Oomn^ :  (lee  per  Wood,  L.  J.  ia  Re  2X« 
GtMeral  £ttates  Oanpany.')   Id  the  present  can  there 
k  whatdid  not  exist  in  any  of  the  four  cases  referred 
to,  the  dealing  of  the  defendants  with  the  assignees 
of  tiie  debeatures.    As  we  hare  obserred  ^ej 
leister  them  as  proprietors,  they  gire  them  certifl* 
cates  that  they  are  registered  proprietors  of  the 
debenture  bonds.  In  Not.  and  Dec.  1867,  after  the 
debt  from  Higgs  was  doe,  tbc^  write  letteri  to  Messrs. 
Cavendish  and  Smith  acknowled^ngeach  of  them  to 
beowners  of  the  debentarea  respectirely  transferred 
to  them,  soliciting  farther  time  for  payment,  and  in 
Jul  1868,  after  the  debentures  are  due,  they  accept 
fran  than  debentares  in  payment  of  a  gei^al 
amoant  id  calls  due  fran  them.  Hr.  Melllsh  said 
sDthis  was  no  more  than  they  were  bonnd  to  do, 
even  with  the  amoant  of  set-off,  and  cited  Matiglet 
T.  Dizm,  3  H.  of  L.  702.   It  is  impmsible  not  to 
sgiee  with  the  admirable  reasoning  of  Lord  St. 
Leonards  in  thai  case,  and  it  is  true  a  debtor  cannot 
lefose  to  reoeire  from  the  assignee  of  a  debt  notice 
(tf  the  assignment  and  it  is  troa  that  he  is  not 
luond  to  tell  him  that  the  debt  is  sobject  to  equities 
not  apparent  on  its  face  so  to  speak.   Bat  there  is 
more  in  this  case.   Messrs.  CaTendish  and  Smith 
are  called  by  the  defendants  proprietors  of  these 
debentures.   In  tru(h  the  defendants  now  say  that 
there  is  no  beneficial  [voperty  in  them,  or  that  Uiey 
are  not  absolute  propciefeon  (tf  them,  bat  qualified 
{nprietors  subject  to  a  right  in  the  defendants. 
Then  they  treat  the  debentares  as  to  those  they 
take  in  payment  of  calls,  as  being  dae  to  their  full 
amonat,  and  negotiate  for  thereby  paying  a  debt 
which  they  now  say  they  pracUcaUy  do  not 
owe.    Wnfon  r.  TAe  Mid-  Waka  Bailwau  Coamany, 
L.  Rep.  S  C.  P.  598  ;   86  L.  J.  285,  C.  P.; 
17  Im  T.  Bep.  N.  S.  94.  was  leUed  on  for  the 
paintiff,  and  certunly  the  reasoning  of  the  judges 
seems  in  point  for  him.   But  the  bond  sued  on  was 
niade  before  the  contract  out  of  which  the  set-off 
arose ;  but  whether  it  was  assigned,  and  notice  of 
the  assignment  given  to  the  defendants  before  the 
Baking  of  that  contract,  or  only  before  the  set-off 
became  due^  does  not  appear.   According  to  the 
ngoment  of  the  plaintiffs  counsel  the  latter  was  the 
CasK    If  so,  the  case  is  in  point.    Dickson  v.  The 
Saama  Volt  Raiboag  Coa^xau,  L.  Bep.  4  Q.  B.  41  ; 
19  li.  T.  Bep.      3.  346  ;  30  L.  J.  17,  Q.  B.,  seems 
also  in  pcdnt.   On  these  authorities,  and  taking  all 
the  abore  matters  into  account,  we  hold  that  the 
dsfaiduta  and  Hig^  oontem[dated  and  intended 
that  Higgs-  should  assign  those  debentures;  that 
tbey  cannot  ^rmotically  be  so  dealt  with  if  subject 
to  such  equities  as  now  set  up;  that  consequently 
Higgs  and  the  defendants  ctHitemplated  and  intended 
that  Higgs  should  assign  free  from  those  equities ; 
and  that  tiia  defaodanU  have  dealt  with  Messrs. 
Oavendiah  and  Smith  on  that  footing.  Holding 
this,  and  guiding  (nueelTea  as  we  best  can  by  the 
esses  cited,  we  think  the  plaintiff  mtitled  to  oar 
jadgment. 

Judgmmt  foe  plaiatiff. 
Attorn^  for  plahitifl,  Fnueu. 
AttoDMTa  fn  defendants,  HambtrtmUHarriKn. 


COtTBT  07  P&OBATB. 

BflpOTtad  >r  W.  LncEmB,  Xsq-i  BaiilBter«t-I«r. 

Tjutdaif,  Aug.  8. 
BxowH  V.  Bbowh. 
Tettamentary  sttit—ExaminaHoH  of  latestiM  wtVnssf 
ds  Asss  ssfs— 20  ^  SI  Viet,  c  77,  a.  82— /Wrice. 

7%e  eoKTt  ha*  powtr  to  order  the  exaainatioa  of  a 
witneu  de  bent  esse  pending  mil ;  but  in  making  the 
order  it  wi/l  be  guided  not  by  the  consideration  of  the 
vcitneat's  age,  but  by  the  /act  that  his  testimony  u  <^ 
so  essential  a  miture  at  that  t/ie  loss  <^  his  evidence 
by  his  death  would  be  detrimental  to  .toe  interests  qf 
tie  suitor. 

The  will  of  E,  B.  Brown  was  propounded  by  the 
[daintiffs,  as  executors ;  and  the  defendants,  in 
opposition,  pleaded  that  the  will  was  not  duly 
executed  according  to  Uie  statute  that  the  testator 
was  not  of  sound  mind  at  tiie  time  of  execation, 
that  he  did  not  know  and  approve  the  contents,  and 
that  certain  alterations  appesring  on  the  face  ot  the 
wiU  veie  not  fliere  at  tiie  time  of  its  execution. 

Dr.  Tristram,  for  the  plaintiffs,  now  mored  the 
court  to  grant  an  order  for  the  examination,  de  bene 
esse,  of  James  Seeker,  the  surriring  attesting  witness 
to  the  will.  He  read  two  affidavits,  one  stating  that 
the  wittaess  was  66  years  of  age,  and  frequently 
suffered  from  iU-health ;  and  the  other  from  the 
plaintiffs'  attome^r  stating  that  the  pliUntiff  ooald 
not  safely  go  to  trial  without  the  witness's  eTidence. 
He  submitted  that  the  court  bad  the  power  to  make 
the  order  under  the  d2ud  section  of  the  Probate  Act^ 
which  conferred  on  it  all  the  powers  of  tile  common 
law  courts,  and  he  referred  to 

1  Banieri  Chancery  Practice,  851,  4th  elit. 

Bayford,  contra.— To  justify  the  order  the  witners 
must  be  in  such  a  state  of  health  as  to  make  it 
impossible  that  he  could  attend  at  tiM  trial :  (^See 
1  Lush's  Fractioe,  Sll.)  One  of  the  legatees  was 
present  at  Ifae  time  of  the  execution,  and  could  give 
evidence  Of  the  circamstances  if  the  attesting 
witness  was  notforthcoming.  His  cross-examination 
would  disdosc  the  dflfendan^s  cas& 

LoBD  Fbhzahcb.— The  first  question  is  whether 
the  court  has  power  to  grant  the  application.  I 
think  it  has.  The  32nd  sect  of  the  20  and  31  Viet 
c  77,  not  merely  confers  upon  the  court  this  power, 
but  it  also  in  so  many  words  confers  upon  the  court 
all  the  powers  given  to  the  courts  of  common  law  at 
Westmfaister,  by  the  13  Geo.  8,  c  63,  and  1  Will  4, 
c.  22.  I  am  therefore  clear  that  the  court  has  the 
power.  It  is  sud  that  under  the  circumstances  of 
tha  case  the  courts  of  common  law  would  not  grant 
a  commission  for  the  examination  of  the  witness. 
But  that  is  one  of  the  misfortunes  of  their  practice ; 
because  the  Court  of  Chancery  might  in  the  mean- 
time step  in  and  grant  the  relief  refused  by  the 
Court  of  Common  Law;  and  nothing,  I  think,  is  of 
greater  evU  than  that  a  suitor  should  be  obliged 
to  go  from  the  court  in  which  the  suit  is  pro- 
ceeding to  some  other  court  to  get  that  relief 
which  the  court  in  which  the  suit  has  been  insti- 
tuted has  the  power  of  granting.  I  am  salisfled 
that  the  Court  of  Probate  has  the  power  and  ought 
to  exercise  it  when  the  testimony  of  the  witness  is  so 
material  that  its  loss  by  his  death  would  be  a  serious 
in  j  ury  to  the  suit.  It  is  s^d  tiiat  the  witness  is  under 
serenty  years  of  age ;  but  it  is  idle  to  draw  a  dis- 
tinction whether  he  is  sixty  or  seventy.  The  sub- 
stance of  the  matter  is  tMs— is  his  testimony  so 
pertinent  to  the  point  at  issue  as  to  make  it  of  that 
valuable  oharactsr  that  if  it  were  lost  the  interests 
td  the  suitor  wwdd  be  aerioosly  comna^atised?  I 
tUnk  that  is  the  only  way  MiSW 


Ex.3 


■  J    ta   »nd   -w»»   enwrea  on  ine  reguier,  ana 

defeodanw,  «"  ^  similar  to  that  given  to  Caven- 
received  »  Y4»-ro  paid  interest  on  the  deben- 

dish.  .I>£«lt*^,^?,'^i»dSinithtiUlBtJan.l868.  In 


entered  on  the  register,  and 

to  I 

tor»  to  Cavendirt*  «■»  jettetB  were  written  by  the 
Not.  and  ,  ^^.—tary  to  Cavendish  and  Smith 
defendant  .^T'ea.ct*^^  ot  them  to  be  the  owners  of 
Kinowleap^B     i-espectively  transferred  to  them 

^-^^fS^erti^Tf or  payment. 
Bohatmg  'Y^^'r'  ^^i^e  defendanta  proposed  to  accept. 
In  {*  troiu  Cavendiah  and  Smith,  two  of 

and  accepfw  so  transferred  to  tliera  in  pnv- 


the  said  •^^■"^"^3^1  amount  to  that  of  the  prUicipn 
nicnt  of  an  ^^i^  gaid  debentures  due  from  each  o 


moneys  in  "-jdnnts  for  calls  on  the  eharea  hold 

them  to  »'e  aefendants'  company. 

liyeaeUoi  j,dish  nor  Smith,  when  the  debeii- 

Ueitber  ^  ^^^f  erred,  had  any  notice  that  the  de- 


tures  were  "■■^":^;.oui(i  claim  any  right  of  set-off  or 
fcndants  naii  ^.j^^         debentures,  or  any  of 

lien  as  against  or 

them.        o"rtl  'Feh.  ISGG,  by  a  deed  of  raortgagre 
i.f!^.idant9  of  the  one  part,  and  the  plain- 
between  aeici^^  ^^^^^  ^^^^^  reciting  the  original 

tiff  of  the  ^^^^  plaintiff's  estates,  and 

agreenien  i,ad  requested  defendants,  in  perform- 
that  Plf'"""  ^reement  for  giving  him  a  hen  for  uu- 
ance  ot  money,   to  execute   the  mortgage 

paid  P'^!'-"";,„r>rc"^sed  for  the  benefit  of  himself  and 
tbercmalter  ,  i  jj^ij^j-s  for  the  time  bdng  of  the 
hifl  aBBigns,  witnessed  that  the  defendants 

debentures,  ,^  therein  mentioned  to  plainliff, 

granted  i"^.  f^^.  redemption  if  defendant  should 
thP  resDCCtive  hoiaers  for  the  time  being  of  the 
pay  ttie  ^^^^^ture  bonds  so  issued  by  defendants, 
!^ripveral  sums  of  principal  money  secured  thereby 
t"velv  with  the  interest  thereon  respectively, 
^^^K  rate  thereon  respectively  specified  at  the 
several  and  respective  times,  and  in  the  respective 

\^  gjj^j  ^^Qjjd  respectirelv  provided. 

""ThfulaintifT,  by  deed  dated  4th  Oct.  186.J,  cove- 
nanted with  defendants  that  he  (the  plaintiff),  his 
pTPCUtors  or  adminiatrators,  would  punctually  pay 
the  calls  fi't'  the  time  being  to  be  made  on  200U 
shares  therein  mentioned. 

The  following  calls  were  afterwards  duly  made  on 
4>ic  said  shares,  of  which  due  notice  was  given: 
iflth  July  18013,  120O/. ;  10th  July  im,  800/. ;  31st 
Oct.  18*i7,  COO/. ;  3Ut  Oct.  1807,  400/. 

Default  was  made  in  payment  of  these  calls,  and 
they  still  remained  nnpaid.  The  plaintiff  at  the 
time  of  the  making  of  the  calls  hereinafter  men- 
tioned was  registered  owner  of  the  shiircs  on  which 
they  were  made.  Calls  on  (A)  shares,  Olst  Aug. 
1867  Of  2^-  ^0*- ;  3rd  Nov.  1807,  817/.  10.s. ;  28th  Feb. 
1868!  817/.  10s.;  16th  July,  18(13,  817/.  10s.;  1st 
May  1808,  817/.  10s. ;  Ist  Aug.,  817/.  10s.  Calls  on 
B  shares,  16th  July  ISGC,  1250/.  ;  SlrtJgL.  1  ^"17. 

The  said  calls  were  duly  made,  nvlV^^F- 
given  of  them,  and  at  the  time  '  ; 
mcnt  of  the  suit  they  were,  and 
unpaid  to  the  defendant. 

The  court  were  to  be  at  liberty  t 
of  fact. 

Browyj,  Q.  C.  (with  him  ^. 
plaintiff. 

3/f//^sA.Q-C.  (with  him  '■' 
defendants. 

July  2.-BRAK1 
inent  of  the 
^  are  to  con<=-' 
,   butassf  ' 
,    Bame  M 
f  had  brot 


against  the  defendants  and  the  defendants  hid  let 
up  the  defence  they  now  set  ap  of  a  legal  Ht-off— 
would  there  be  what  is  called  an  equity  to  pRveot 
their  doing  so  ?  that  is,  taking  the  set-off  to  h  - 
available  at  law,  would  equity  restrain  the  defes-  * 
dant  from  relying  on  it  ?  It  is  obvlonsly  a  puidj  ^ 
equitable  question,  and  oar  answer  must  be  gira^ 
with  great  distrust,  the  more  so  owing  to  the  itili^ 
of  the  authorities.  The  set-off  is  a  set-off  inlt*:^ . 
have  the  defendants  so  contracted  or  condaetii.._^ 
theraSGlTPB  that  they  ennnot  avail  themsdves  of  it] 
The  equity,  if  any,  of  Messrs.  Cavendnh 
Smith  to  restrain  the  set-off  is  an  equity  brti 
them  and  the  defendants.  Then,  we  presume  I 
if  it  should  appear  that  these  debentures  verelol 
paid  to  assignees  ot  them,  without  the  right  of  Kt-i 
still,  if  llifgs  himself  sued,  n  set-off  wiiulii  be  till- 
able against  him.  But  though  it  is  an  equity  bet^W 
the  assignees  of  the  debentures  and  the  deftmlM! 
it  is  an  equity  which  may  arise  out  of  the  i 
contract  with  Higgs,  for  if  the  contract  with] 
to  pay  his  assignees  without  right  of  set-olI,j 
assignees  would  have  an  equity  to  preven 
being  enforced  against  him.  Further,  if 
may  have  been  the  original  contract  with 
defendants  have  so  conducted  themseivc 
assignees  that  it  would  be  inequitable  fo 
fendants  to  set  up  such  a  set-off,  then  alsoj 
equity  exists  in  the  assignees.  We  have  t«J 
then  whether  by  the  original  contract  wit 
or  by  their  subsequent  dealing  with  Mt" 
dish  and  Smith,  or  by  both  combined, 
dants  arc  precluded  from  defending  that 
this  set-off  due  from  Higgs.  In  consu-' 
question  it  is  impossible  to  doubt  ih  ■ 
and  the  defendant  contemplated  that 
tures  would  be  sold  and  assigned.  1'' 
47,0lX)/.,  or  32,000/.  deducting  the  1" 
fendants  were  to  return,  they  beinff 
rate  debentures  of  100/.  instead  of 
covenant  given;  the  subsequent  ■ 
them,  and  the  issuing  certificat*'s  t 
dish  and  Smith,  stating  them  ti 
the  debentures  ;  in  short,  theentir 
duct  in  relation  to  these  debt^n'M: 
ties  contemplated  that  they  » 
assigned.  The  provisions  in  ,:t 
sive.  The  company  may  st  li 
indebted  member,  but  that  ■ 
set-off  against  him,  others  : 
might  be  sold  to  B.,  and  t!i 
because  A.  was  stUl  ind< 
under  article  12,  the  ■ 
reasonable  number  of  1 1 
a  lien  on  them  to  ■- 
profits.  It  cannot  i 
these  debentures  un<! 
have  been  subject 
ther,  the  mortg;! 
"holiK-r-  for  11 
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  tCnAw. 

-|>es  BDd  Co^  was  re- 
iuner's  {Mivato  room, 
-tvcd  him  whether  be 
■ie  268/.  2*.  Gd.  which 
1  in  bis  hands'  rom 
■'il  that  be  bad  fpeok 
!i>d  to  be  allowed  for 
he  had  receired  on 
'liequentljr  be  declined 
lie  conimissioner  then 
to  make  an  order  on 
-  commiuioncr  that  he 
pleased.   Mr.  Prance- 
-It  the  matter,  and  nu 
any  intention  to  apply 
.il  pay  over  the  money. 
'  was  made  by  the  corn- 
citing:  (ijriar  a//(i)  the  ex- 
prooaeded— "  Whereai 
iitred  the  aald  Vau^a 
■  said  Tbeophiltu  Ciirrick» 
nted  as  afuresnid,  tlie  saiit 
le  said  Vaughan  Prance  re- 
[0  dedtict  therefrom  certAin 
ve  been  made,  and  costs  ia- 
the  aaid  bankrupt's  estate. 
ty  rmortedtbme  byUiosiUd 
■}('  said  Vaugfain  PrAnce  hai 
-  tlie  said  sum  of  26S/.  2t.  Od." 
•  to  direct  that  Prance  should 
Til  the  date  thereof  pay  into 
ial  assignee  the  said  sum  of 
lor  was  not  aenred  upon  Mr. 
1  Aug,  1869.  aod  from  it  ho 
"i  that  he  had  paid  bat  of  pocket 
te  of  Kemp  sums  amounting  in 
3d^  and  that  costs,  aniounting^ 
.'7/.  5s.,  were  also  due  to  bim  for 
im  for  the  official  assignee. 

nd  B'lgl^,  on  behalf  of  the  appel- 
.mt  the  atder  was  one  which  oogfafe 
-.1  made  er  parte;  it  ought  not  ta 
ill  except  upon  notice.    Thej  re- 

ihe  Orders  of  IMh  Oct  1852. 


and  Doiia,  on  betiftlf  of  the  oSctal 
<1  that  justice  imperatively  required 
)f  the  order.    The  appellant  was  an 
lie  court,  and  there  was  a  summona 
r  him.  He  must  be  taken  to  know  tbat 
luty  of  the  oadgnee  to  pay  all  moneye 
him  on  behdf  of  the  estate  into  the  bank 
riie  Bankruptcy  Act  )86l,  secU.  127, 128, 
)  The  appellant  bad,  therefore,  no  rigtit  to 
d  money,  and  according  to  the  rules  of  the 
lie  bad  no  power  to  retain  money  for  hie 

loTS  of  19th  Oot.  1852,  mlee  65, 114. 
I  hout  calling  for  a  reply, 

.  >ril  Justice  Q1FFI.RD  said  that  the  order  appealed 
111  WHS  one  wliidi,  in  his  opinion,  could  not  be 
ipportcd.   Upon  the  eridence  it  must  be  taken  to 
::ive  buL-n  made  ex  parte,  and  Mr.  Prance  had  a 
1  i^ht  to  say  tbat  no  such  order  ouirbt  to  be  made 
u[>uii  liim  withoQt  bis  being  beard  in  hi)  defence. 
A  dultcitorof  the  court  had  the  same  rij^ht  in  this 
respect  as  any  other  subject  of  Iler  M^ijesty,  Tb& 
order  moit  be  discharged,  but  without  prejudice  ti> 
any  ottMT  similar  appUoation  being  innde  to  the 
comu^iskiiier  upon  notice  to  Mr.  Prance.  The 
deposit  voald  be  retomcd. 

Solicitor  for  tfteappdlant,  CKiW<y. 
Solicitoffl  for  Uie  respondents.  LhAhltirs  a:ul 
Hadewooi,  agentt  for  Rogtn  and  /{'^fA:«r.uf  -Exetee. 
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~  Fbob.] 

uplr  the  rule.  Ibit  witoeeB  being  sa  Btt«stiD0 
vKiffiM,  falls  within  the  category  I  have  oamedt  aoa 
I  think  he  ahonld  be  examined.  On  the  other  ride, 
Hie  ODiy  real  objectioa  it,  that  tbojr  vonld  ditckw 
their  case  by  his  cross-ezsmiaation.  But  that  is  the 
case  in  Chancery,  where  a  bill  of  discovery  is  filed, 
and  is  the  case  at  commoa  law,  where  intemiga- 
tories  are  served.  The  notioa  that  an  adrantsRe  is 
to  be  gained  by  leering  a  case  in  the  dork  is,  I  am 
happy  to  sa;^ ,  exploded  in  modem  times.  The  adrap- 
tage  is,  I  think,  the  other  way.  I  am,  therefbre,  not 
at  all  pressed  with  the  dlfflcolty  sn^eeted  on  the 
part  of  the  defendant,  and  shall  main  tlw  order  far 
the  ejuuninatioQ  itf  the  witness. 

AttWDCtye  to  plaintiff,  Ahram  and  R^ffiig. 

Attoonuj  for  deltadut,  G.  S.  Brovn. 

Duadag,  Jvfg  27. 

In  tiw  Goods  of  Smith. 

TttUmentary  paper  cotdlngmt  m  optKM  qfexeaitrix. 

A  tutator  made  a  codicil  to  hit  viU  tohiA  he  dbreeted 
thotdd  be  added  to  hie  wiU  ornolat  the  cpliom  hie 
wiftt  kia  sofa  executrix,  TTte  wife  detired  to  exercise 
her  option  of  not  recognieing  the  validitgof  tha  todtdlf 
md  the  court  excluded  it  from  probate. 

The  tesutor  died  Jane  8, 1861,  leaTlag  a  will  and 
codidl,  dated  April  24,  1844,  and  Feb.  21,  1860. 
On  May  15,  1867  he  executed  a  testaoMQtwy  paper 
cooclnoing  in  the  following  form :  "  I'  give  mj  wife 
the  option  of  adding  thil  to  my  vlll  or  not  w  she 
may  think  necessary." 

The  widow  was  the  sole  executrix,  and  rite  was 
not  derinms  to  add  this  codicil— which  affected  the 
interests  of  a  son  <tf  the  deceased— to  the  wiU. 

Dr.  i^Hke  accordingly  now  mored  that  probate 
he  gtamed  to  tiie  will  and  first  codicil,  exdnding 
the  third  testamentary  paper  altogeth«r.  It  wag  in 
the  nature  of  a  oontii^fent  codid^  and  might  be  so 
treated. 

Lord  FaRzAKCB.— There  is  no  donht  of  this  pro- 
position, that  the  mere  fact  of  a  man  having 
executed  a  paper  in  the  form  <rf  a  will,  does  not 
necessarily  make  that  paper  teetamntanr.  There 
mast  be  the  animva  teetandi—ik  roan  most  intend  Uie 
paper  to  operate  as  a  testamentary  instmmen  t  to  make 
it  such.  What  the  testator  has  here  endearoured 
to  do  ti  this :  He  has  endearoured  to  leave  to  his 
wife  the  right  of  saying  whetlier  this  papa  shall 
be  testamentary  or  not.  He  has  not  said  that  its 
testamentary  effect  should  depend  on  his  diapori- 
tion  at  the  time  he  signed  the  paper,  but  on  an 
event  that  should  happen  after  Ms  death,  namely, 
the  detenninati<Hi  ts  his  wife  to  treat  it  as  testa- 
mentary, and  it  ii  tiie  buriness  of  this  conrt  to 
carry  out  a  man's  Intention  so  for  as  it  can  in  law, 
and  the  only  Question  in  the  case  is  whether  there 
is  anything  illegal  in  the  testator's  object.  It  seems 
to  me  that  there  is  not.  It  is  ^uite  true  that  a 
testator  cannot  confide  to  another  person  the  right 
of  making  liis  will  after  his  death,  nor  can  he  kave 
in  the  hands  of  another  the  power  of  levokhif  a 

Saper  whidi  is  testamentary  at  the  time  of  his 
eath,  because  the  statute  says  the  revocation 
mast  be  done  in  his  foil  sense,  but  I  do 
not  know  of  anything  in  the  statute  which  wonld 
prevent  a  testator  from  saying  that  the  question 
whether  a  paper  shall  be  tcstomrataty  or  not  shall 
dmnd  upon  an  event  to  happen  after  bis  death, 
and  that  event  may  be  the  assent  o(  an  indivldaal. 
I  have  looked  into  the  books  for  a  case  bearing  on 
the  point,  and  the  only  one  I  can  find  is  Jhraons  v. 
Lanoe,  1  Ves.  sen.  IWj  which,  however,  I  ttiink,  is 
CMdusive  that  sveh  a  thing  can  be  done.  Z  thhik 


in  this  case  that  the  testator's  object  was  lawful,  and 
as  the  widow  has  exercised  her  o^ion  by  ref  osIqk 
to  teeopaiBO  the  validity  of  the  aecoDd  oodicil,  I 
shall  tber^bre  deone  probate  of  the  will  and  flnt 

codicil  only. 

Attorneys,  Tketer  and  Lobe. 


00T7BT  OF  BAKKRUFTOT  AND 
INSOLVENCT  (ntTCT.AWD). 
(B«port«d  br  Soma  Idrr,  Eiq..  B«niit«r«t-Law.) 

Taeada^,  Aug.  81. 

(Befwe  HnxBB,  J.) 

ile  Houm  (a  Bankn^t). 

Dt&ls  conlrapted  im  Englamd—Limititd  traiiiu  w  Ire- 
Aiwi— ActfioK  to  ammit  mffudkation  em  Oo  gmmi 
tint  there  IMS  no  bonijide  tradiag  in  IrdamL 

When  a»  BngUA  trader  eontraete  eMtte  in  England  to 
a  large  amomt,  and  (Asa  enaet  to  Ireland,  where  he 
tradtM  to  a  hmited  extent  as  a  emnmieeion  agent, 
and  hae  onhf  one  debt  that  cavld  be  pnyterig  calhda* 
Irieh  debit  and  Hi^Heh  ereditore  pmtwn  to  aanut  the 
M^H^eatian  en  the  groand  thai  there  woe  m  IrwAw 
sa  Irebnd,  the  Irieh  Bankrvptcg  Oowrt  v£ff  oamf 
muA  adhdieatim  vith  a  msw  that  Its  trader  be 
remitted  back  to  tAs  jmia^Setim  wAsrs  the  debt*  Mre 
amtracled. 

This  case  came  before  the  court  upon  a  ^petition 
to  annul  the  bankruptcy- (m  the  ground  nt  there 
being  no  trading  in  Ireland,  and  that  the  bank- 
ruptcy was  had  recourse  to  for  the  bm^t  <A  the 
bankrupt  himself,  and  not  for  creditors. 

Dr.  Lcedx  appeared  for  an  English  creditor  in 
support  of  the  petition.   He  cited  the  case  of 
WiXXiam  Anaoll  Day,  7  It.  Jnr.  163  and  807. 

John  Barrxs.  in  eanxni  the  adjodication,  eon- 
tended  that  the  case  of  Dag  did  not  apply  to  the 
present  ease. 

HiLLBB,  J.,  after  referring  to  the  facts  of  the 
case,  said,  afta  a  foil  discusrion,  and  a  reference  to 
Dag'e  cue,  ai  reported  in  the  7th  Irish  Jurist^  and 
afterwards  derided  hy  the  Oonrt  of  Appeal  in  Chan- 
cery :  I  will  confine  mysrif  to  two  questions,  first, 
whether  a  vradlog  sufficient  to  maintain  the  iveeent 
adjudication  in  bankruptcy  had  existed ;  secondly, 
if  such  a  trading  bad  been  established,  wheth^  the 
petition  as  presoited  was  a  iaiitf./fde  proceeding,  and 
the  adjudication  founded  on  it  ineh  as  this  eom^ 
under  all  the  drenmstancee  <tf  the  eas^,  codld  mu- 
tain.  Upon  all  the  facta  cd  the  case,  I  most  oome 
to  the  conclusion  that  the  bankrupt  did  not  carry 
on  such  trading  in  Ireland,  as  could  faiiiy  snpiport 
the  adjudication.  And,  as  to  the  second  qoestiini, 
viz.,  Tos  the  petition  presented  tot  the  Intimate 
purposes  of  a  banlcmptoy,  or  fn  the  bonkmpt^  own 
advantage  ?  I  must  come  lo  the  condnrion  that  it 
was  presented  for  the  latter  purpose.  Hie  petitioD 
for  annuUing  Uifs  adjudication  was  presented  on  the 
7th  Aug.  1869,  and  it  contains  the  apeciflc  charge 
that  m  proceedings  were  instituted  frandulentlj-, 
or  in  ooUusioo  with  the  bankrupt,  and  for  hia 
ben^^  and  not  tot  tlie  benefit  m  creditors,  and 
there  was  no  denial  of  the  charge^  I  have,  nwre- 
fore,  no  more  difficulty  on  the  second  question  than 
on  the  flrs^  and  without  prolonging  the  case 
further,  I  will  say  that  the  bankn^tt^  mnat  be 
annulled,  and  let  the  trader  go  back  to  where  ttie 
debts  were  contracted. 

Attomcry  for  the  orjditon  ioeViBg  to  uunil> 
<Mcftan  and  Eatw. 


In  the  Goods  oi  Sxna.  Ai  Howm  (a  Bankrupt). 


■•V.  n.  Miu 


THE  tAW  TIMBS    £CPO£TA-t«i.xzi,r  1.-841 


Ex  pttrU  Pkjisoh  ;  Re  Kexp. 


OOQBT  OF  APPEAI.  IK  CH&WCEBY. 

Beportod  br  Tkomu  BaocMDmAsrx  ud  E.  Btxwabt 
BocM,  Eiv*..  BHiMMMt-Lwr, 

&Ki(iid^  iVov.  6. 

(Before  Lord  Juitioe  QirvARD.) 

Ex  parte  Pbahob  ;  As  Emp. 

Antn^tcf—Soltcitor  to  armlUar^  OMMaw— Hoii^  in 
Am  kmai  betimgiin  to  tkt  badtn^ri  eala^~-Order 
tkatietkoMjKafUovtr—IVlMhertiiektmcrdtrean 
h»  madt  tie  pcale. 

■P.  wat  aetmtor  to  the  areittonf  aitiqnee  of  K't  eitate. 

'  7%€  amgtwt  wu  afterwanh  rtmovtd  fivm  kia  offiet, 
hmt  MBM  Bioff^,  forming  part  of  iht  baoAhqtCt  Matt, 
wh'cA  had  beat  rteeietd  ^  nmatMd  in  his  liamb, 
tad  ke  daimtd  to  rttaim  tt  far  eooU  and  txpnm  in- 
txmd  hf  him. 

Bt  admittai,  in  an  examination  to  which  he  voinatarih 
mha^ed,  withmt  kttving  been  mrnmeaid  to  attend, 
iteiUM  iwcmW  tht  Mcnqw  i»aimlie%  and  that 
AflcfawMf  tonftna  tiem.  Inn  pnmiln  eamenation 
Ubttm  P.  aad  cwnwwtwMr,  ***  faUvjvUfAi?^ 
if  P.  woMnot  pag  oetr  tkaw»omyy  h*  AoMhavt  U> 
mJee  an  order  upon  him  to  do  wo. 

The  montf  nothanng  been  paid,  the  commim'ona;  with- 
Ml  an  notice  to  made  an  order  that  he'  Aomldpei/ 
orer  the  mongr  m'fAiii  Mm  dage  firm  the  diOe  of  the 
order. 

BJd,  Oat  thk  onkr  M^t  tut  to  have  been  made  ex 
fiat*. 

lit  erdo"  toot  aeeordtnglg  di»eharged. 

Thii  WM  an  appeal  from  a  dedaton  of  the  Coni- 
BiNioiMr  in  Baakniptc/  at  Exeter,  the  aK>*Uant 
tnoi  Mr.  Yai^uui  Pranee,  a  liODdm  aoUcItor,  vbo 
kdadedueweitwtotliBandilon'aariBiMein  the 
bukntptc7  cl  WW  Janm  Ksnp.  The  bukrapt 
vu  a  miller  and  ooradealo-  oi  Ezwldc  BClUa,  r«ar 
Exeter,  and  wae  adjadicated  baakrupt  in  the  Exetar 
Court  00  the  4tli  Feb.  1869.  Michael  Schandorf 
wu  ippcHDted  creditors'  ai^gnee,  and  while  he  c<m- 
liBBed  to  flU  that  office,  Mr.  Prance  actiA  as  hb 
•ofidtor  in  the  bankraptc^.  Sehandoxf  was  on  the 
Mth  May  186^  remored  nom  the  t^Bce  of  creditwi* 
Mdmee,  and  the  vinding-np  and  administration 
of  the  eetate  was  therefore  intrtHtod  to  Mr.  Theo- 
lUlu  Carrick,  the  official  asiigDee  of  the  ooart, 
^one^  After  this  Prance  was  emplojed  hy  a  firm 
«(  Forbes  and  Co.,  of  Glaagow,  as  tMr  st^dtor, 
tbej  harin;  a  la^  claim  mta  the  eeUte  of  Kemp, 
ud  on  the  17lh  Jane  186^  be  was  attending  the 
Exeter  Conrt  of  Bankruptcy  npon  the  boainess  of 
mi  clients.  He  had  not  been  snrnmoned  thra  for 
exu^tion  with  regard  to  his  dealings  with  the 
Mate,  or  for  anv  other  pnipoee,  but  while  he  was 
«ete  he  wu  asked  to  be  examined  wi^  regard  to 
Us  receipts.  He  then  sUted  that  be  had  recelTed 
ud  retained  in  bis  hands  the  sum  of  140/.,  which 
ud  arisen  from  the  sale  of  some  leasehold  propertj 
tit  ttie  bankrupt,  and  also  Tarions  sums  from  d^tors 
to  the  estate,  but  of  which  he  could  not  state  the  exact 
umnt.  On  the  SthJnIj  1869  he  was  again  at  the 
^nter  Court  on  the  business  of  Forbes  and  Co., 
^nAoot  any  sammona  to  attend,  and  he  igain,  on 
Mar  requested  to  do  st^  tnbmitted  to  be  examined 
by  we  commissioner,  and  npon  examination  he 
ttstod  that  he  had  recdred  the  sum  of  128/.  2t.  6d. 
from  debtors  to  Kemp's  estate,  which  sum,  as  well 
Hue  1401:,  he  had  kept  In  his  possession.  On  the 
wn  July  1860  Pnooe,  bdng  agdn  in  attendance 
VW.  XXL,  HJB,  Ho.  BM. 


at  the  court  on  behalf  of  F4Mbea  and  Co.,  was  re- 
quested to  go  into  the  commissioner's  prirato  room, 
end  the  commisshmer  then  asked  him  whutker  be 
would  undertake  to  pay  orcr  the  268/.  2s.  Gd.  which 
he  had  admitted  tlut  he  hail  in  his  hands'  rom 
Kemp's  estate^  Prance  alleRed  that  be  luul  spent 
oat  of  pocket,  and  was  entitled  to  be  allowed  for 
costs,  a  sum  exceeding  what  he  had  receired  on 
aoconnt  of  the  estate,  and  oonsequently  he  declined 
to  give  the  andertsking.  Tlie  commissioner  then 
said  that  he  should  bo  obliged  to  make  an  order  on 
Mr.  Prance,  and  be  told  tlie  comniiHioncr  that  he 
must  take  what  course  be  pleased.  Mr.  Prance 
heard  nothing  further  about  the  matter,  and  no 
notice  was  giren  to  him  of  any  intention  to  apply 
tot  an  order  that  he  should  pay  orer  the  money. 
On  the'  28th  July  an  onler  was  made  by  the  com* 
miasUuier,  which,  after  reciting  (lato- a/iu)  ttw  ex- 
amitnUions  of  Mr.  France,  prooseded— whereas 
the  ooort  thereopon  required  the  said  Vaughan 
Prance  to  pay  orer  to  the  said  Theophilus  Curricle, 
the  ofltdal  assignee  appointed  as  aforesaid,  the  said 
ram  <^  S68iL  2s.  Gdl.  but  the  said  Vaughan  Prance  re- 
qnlM  flnt  to  be  allowed  to  deduct  therefrom  cert*i)a 
payments  alleged  to  liave  been  made,  and  costs  in- 
curred on  accoant  of  the  said  lunknipt's  estate. 
And  whereas  it  is  thi«  day  reported  to  me  by  the  Said 
official  assignee  that  the  said  Vanghsn  Prince  baa 
not  paid  Into  bis  hands  the  said  mm  of  26:^.  2>.  6<f.'^ 
And  the  order  went  on  to  direct  that  Prance  should 
within  seren  days  from  the  date  thereof  pay  inU> 
the  hands  of  the  official  assignee  the  said  sum  of 
268/.  2m.  9d.  This  order  was  not  serred  upon  Mr. 
Prance  nntd  the  8rd  Aug,  1869.  and  from  it  be 
appealed.  He  alleged  that  )te  had  paid  but  of  pocket 
on  behalf  of  the  esute  of  Kemp  sums  anv>unting  in 
the  whole  to  lOOL  4s.  Zd.,  and  thai  costs,  amounting 
in  the  whole  to  827/.  5«.,  were  also  due  to  bim  for 
butinees  done  by  him  for  the  official  assignee. 

De  Gex,  Q.  C.  and  Bagteg,  on  behalf  of  the  appel- 
lant, oootoiaed  that  the  order  was  one  wbidi  ought 
not  to  have  been  made  ex  parte;  it  ought  not  ta 
have  been  made  except  npon  notice.  They  re- 
ferred to 

Bnle  17  of  the  Orders  of  IMh  Oct.  1652. 

Liuk,  Q.  C.  and  Dona,  on  bebaH  of  the  official 
asrignee,  nrged  that  Instloe  Imperatlrely  requiicd 
the  miking  of  the  order.  The  appellant  was  an 
officer  of  the  court,  and  there  was  a  summona 
pending  over  him.  He  must  be  taken  to  know  that 
it  was  the  duty  of  the  assignee  to  pay  all  moneys 
received  byhim  on  behalf  of  the  estate  into  the  bank 
at  once;  (The  Bankruptcy  Act  1861,  sects.  127. 138, 
1 74, 17S  )  The  appellant  had.  therefore,  no  right  to 
keep  this  money,  and  according  to  the  mles  of  Uie 
ooart  be  had  no  power  to  retain  money  tot  hia 
costs : 

OidsH  of  IMh  Oot.  1858,  rules  65, 114. 
WiUHHit  eaUiag  for  a  re^y. 

Lord  Justice  Gippakd  said  tlisl  the  order  appealed 
from  was  one  which,  in  his  opitiivii,  could  nut  be 
supported.  Upon  the  eridenco  it  must  be  taken  to 
hare  been  made  ex  parte,  and  Mr.  Prance  had  * 
right  to  any  that  no  such  order  ought  to  be  made 
npon  him  without  his  being  heard  in  his  defence. 
A  solicitor  of  the  court  had  the  same  ri^ht  in  thia 
respect  as  any  otlwr  sabiect  of  Her  M.ijesty.  Ttte 
order  must  be  discharged,  but  without  prejudice  to 
any  other  similar  appticntion  being  mndc  to  the 
commissioner  upon  notice  to  Mr.  Prance.  The 
deposit  would  be  returned. 

Solicitor  for  the  appellant,  Chidley. 
Solicitors  for  the  respondents,  /.lnUilfi-a  a:nl, 
Hackwood,  agents  for  Ai;^-s  and  Iljgtr*^  wf-Exe^i^ 


Z4,i-WAW^t(.%^SEP0STS.   THE  LAW  TIIDH. 


Cha>0 


ExparU  Cx^TTOS ;  As  Cunoir. 


(fiefoie  Lord  Juitioe  OirvABO.) 

£x  partt  CtATTOH;  iie  Clatton. 

AiMtri^y— (^HU&'ftwMl  onftr  o/*  dMcAar^a— i>Mer«- 
tioii  ^  eottrt-^Right  of  haimvpt  to  wwomliti  omal 
diaeharge  w/ure  kt  has  net  beat  guilty  of  any  of  fAe 
affaues  mmticMd  iit  the  B.  A.  1861,  aect.  159. 

Jl  bankrupt  who  hat  not  hten  guilty  of  the  o^ffence* 
mentioaed  in  the  B.  A.  1861,  aect.  169,  is  mtiiledto 
an  unconditional  dtaeharge,  there  being  no  general 
ditcretim  reposed  by  that  Act  in  the  court  to  refuse 
or  suspend,  or  make  condilional,  an  order  of  diachargtt 
save  for  some  of  the  reasons  mentioned  in  tea.  159. 

■Where  a  bankrvpt  was  a  co-retpottdtni  to  a  suit  in 
■  (As  Divorce  Cottrtj  wAicA  he  did  mot  defend,  and 
damagatud  eeett  wtn  crdered  to  he  ptad  6y  Attn, 
it  was 

Jleld,  that  those  damages  and  costs  could  not  he  said  4o 
have  been  a  debt  eontraetedby  him. 

>Observations  upon  Re  Boiwall,  6  L.  T.  Rep.  N.  6'. 
-  407,aMd  Ra  Mew  and  Thome,  81  L.  J.  87,  Bank. 

TliU  \ras  an  appul  by  Joha  Olayton,  a  bankrupt, 
from  an  order  made  on  the  28tbi  July  1869,  by  we 
jadge  of  the  Cheshire  CouDty  Court,  grantiag  to 
the  baakrupt  a  conditional  order  of  diwuiarge.  The 
Jtankmpt  soiij^t  to  hare  hi*  oxdw  of  diadurge 
■oade  anconditionaL 

The  bankrupt  waa  the  bod  of  a  Hnall  fanner,  by 
iriunn  he  waa  em^doyed  as  a  farm  labourer,  at  vagea 
AmouDting  to  about  12s.  a  week.  His  father  had 
■also  made  over  to  him,  subject  to  hia  own  life 
ioterMt,  a  ibm  in  some  freehold  property.  This 
4hare  or  interest  the  bankrupt  ntimated  as  being 
worth  240^  and  in  Uarch  1868  he  mor^MM  >t 
for  that  Bum  On  the  12th  March  1867  a  petition 
.waa  filed  in  the  Divorce  Conrt  by  one  Cbaa.  I>ale, 
«  gardener,  for  the  dissolntiou  of  hit  marriage  with 
his  wife,  upon  the  alleged  ground  that  she  had 
committed  adultery  with  Clayton.  To  this  peMtioo 
C^toa  was  made  a  co-respondent,  and  diuuaea 
were  songht  to  he  rtoorered  mm  Um.  The  petition 
was  heard  on  the  21at  Feb.  1868,  and  Clapton  did 
not  appear,  but  allowed  judgment  to  go  against  him 
by  default.  A  decree  nisi  waa  made  for  the  dtaso- 
lution  of  the  marriage,  and  it  was  further  ordered 
that  Clayton  should  pay  to  Dale  50L  damages  and 
cost!,  'nie  deeice  in  doe  eoorse  became  abec^te. 
Tlie  coats  wm  tand  at  104L  10s.  M.,  and  on  the 
4th  May  1669  an  order  wu  made  that  Clayton 
ahould  pay  the  sum  of  154/.  10s  Qd. 

On  the  10th  May  1869  Clayton  petitioned  the 
County  Court  for  an  adjudication  of  bankruptcy 
against  himself,  and  he  was  adjndicated  a  banbupt 
accordingly.  The  accounts  filed  by  the  baBlcmpt 
diowed  tnal^  besides  the  abOTe-mentloned  secured 
debt  of  240/.,  he  owed  only  a  sum  of  30/.,  which 
was  described  as  for  money  lent  up<m  an  I.  O.  U. 
It  appeared  also  that  during  the  year  preceding  the 
bankruptcy  the  bankrapt  had  expended  200/L  On 
the  bankrupt  making  application  for  hia  order  of 
discharge,  the  granting  of  it  was  opposed  by  Dale, 
and  it  waa  alleged  in  (m)08iUon  that  the  buikmpi 
had  Texationaly  defendra  the  suit  in  the  Diroro- 
Court,  and  thus  brought  bimself  within  sect.  169. 
clause  8,  of  the  Bankruptcy  Act  1661,  which  pro- 
vides that  the  conrt  may  dtber  refose  an  order  ol 
disdiarge,  or  may  suspend  the  ome  from  taking 
effect  for  such  time  aa  the  court  may  think  fit,  oi 
may  grant  an  order  of  discharge  subject  to  any  con- 
dition or  conditiona  touching  any  salary,  pay. 
emoluments,  profits,  wages,  earnings,  or  inoomi 
which  may  afterwards  become  due  to  the  bankrupt.  \ 
where  (among  otha  caws)  tli«  banknipt  has  pa  | 


any  of  hia  creditors  to  unnecessaiy  expense  by 
frirolous  or  vexatiow  defence  to  any  action  or  suit 
to  recorer  any  debt  or  nianif  ilue-from  him. 

The  judge,  howew,  hdd  that,  as  the  baskr^ 
had  not  defended  the  suit,  he  could  not  be  said  to 
have  been  arithin  the  above-mentioned  proritioa, 
and  his  Honour  was  also  of  opinion  that  be  had  ia 
no  other  way  brought  himsdf  within  the  proviatons 
ot  sect  159.  But  bis  Honour  tbooght  that  the  conrt 
had  a  general  discretion  as  to  grantfaig  an  order  ai 
discharge,  and  that  it  might,  if  of  <^nioD  that  the 
bankrupt's  conduct  had  been  Improper,  refuse  to 
grant  an  «der  of  disdurge,  or  make  only  a  cob- 
^tional  order  of  discbarge.   His  Honoar  rdkd 
upon  the  opinion  of  Turner,  L.  J.,  as  exptaaaed  ia 
^Bosmdl,  6  L.  T.  Rq?.  N.  S.  407,  ootwithatandiiu 
the  fact  that  in  the  same  oaae  Knight  fimce. 
exfM'essed  a  contrary  opinion.  His  Honour  aoeera- 
ingly  granted  the  banknipt  an  order  of  discha^ 
subject  to  the  conditioa  that  he  should  pay  1/.  pa* 
month  out  of  bis  v»ge»,  earnings,  or  income,  (a-  oat 
of  any  property  to  which  be  might  become  entitled. 
From  this  order  the  bankrupt  appealed. 


W.  P.  Macdoaald  (of  the  Common  Law  Bar),  on 
behalf  of  the  appellant,  contended  that  nnleaa  the 
judge  found  as  a  f  net  that  there  existed  any  of  the 
grounds  mentioned  in  aect.  159  of  the  Bankraptcy 
Act  1861,  for  zefoiliig,  MupendiBg,  or  quaHfnnk 
the  order  of  discharge^  the  taaakrapt  waa  eeUtled 
to  an  unconditioaal  order  of  discharge.  The  opinioB 
of  Turner,  L.  J.  in  &  BoswaU  (vbi  sup.)  was  dis- 
approved afterwards  by  Lord  Westbnry  in  He  Mem 
and  TTutrne,  81  L.  J.  87,  Bank.,  and  the  laUer  case 
must  be  t^en  to  have  settled  the  interfnvtation  of 
the  Act 

Dt  Qex,  Q.  C.  contra,  urged  that  as  the  damages 
and  costs  in  question  were  proveable  in,  and  would 
be  burred  by  the  bankruptcy,  it  was  reasonabte 
that  the  way  in  vUch  th^  had  been  incurred 
ahoold  be  taken  into  conddoratioo  in  gtamtti«  an 
order  of  dischai^  AnoCfaer  reason  for  making  aa 
order  of  diediarge  conditional,  aa  namtiened  in  aect. 
169,  waa  tiiat  the  bankrupt  oould  not  have  had,  at  the 
time  wtwn  any  of  hia  debts  were  oontracted,  any  lea- 
sonaUe  er  probaUe  groaod  of  expectation  of  being 
able  to  pay  the  same.  The  word  •'contracted  "did 
not  neeeeeari^  inciode  oa^  a  debt  arising  oat  of  a 
eontract,  but  would  inchide  any  debt.  The  dan  ages 
and  costs  now  in  question  were  a  debt,  and  it  might 
be  said  that  the  banknipt  when  he  incurred  tbii 
liability  had,  looking  at  his  means,  no  reasonable  er 
pro^Ue  ground  61  expectation  of  being  able  to  dia- 
eharge  it,  and  the  judge's  order  might  he  anpportad 
hi  that  way.  Moreover,  under  aeeta.  SOI  and  SS6  ef 
the  Act  of  1849,  whieb  were  aaalogoda  to  sect.  1S> 
61  the  Act  of  1861,  it  was  always  eonsidercd  that 
the  court  had  a  disentitHi  to  refuse  to  grast  « 
xwrtifloate  hi  eases  net  apecifted  in  die  AeL  b 
referred  to 

Withoat.oaUiog  Cor  a  raplyt 


Lord  Justice  Gifmed  said,  that  it  the  omaion  of 
Lord  Westbury  expressed  in  Be  Mew  and  Tkorme  bad 
been  present  to  the  mind  of  the  learned  juige,  it  was 
clesr  that  be  would  have  come  to  a  dlffereat  eon- 
olusion.  But  the  only  case  before  him  was  that  ol 
Rt  Bawallt  m  which  the  <^inion  of  Tamer,  X*.  J., 
differed  from  that  of  Knight  Brace,  L.  J.  Thja 
conrt  could  not  overrule  a  decision  of  the  Lord 
Chancellor  even  if  of  a  different  o^oion,  but  ia 
fact  hia  Lordship  entirely  agreed  with  the  o^nion 
of  Lord  Weatbury,  and,  for  the  reasons  given  ly 
him,  was  of  opinion  that  secL  153  made  it  imperative 
M  grant  an  unconditional  order  of  discharge,  whan 
none  of  the  leaaoos  nwntic^d  in  tba^  aeotion  far 
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not  doing  m  exltted.  Hie  only  qnMtion,  therefoie, 
vas  whMher  any-  of  those  reuom  existed  in  the 
preieat  esse.  Tla»  court  bad  to  administer  the 
Uv,  not  to  make  it,  vhatsTer  might  be  its  opinion 
u  to  the  jastice  d  the  bankrupt's  being  able  to 
escqiB  from  the  pajmeot  of  these  damages.  They 
eonkl  not  be  pn^Iy  deecribed  M  a  debt  contracted, 
aad  thtfe  being  (besides  the  debt  of  dO/.)  do  other 
debt  prored  in  the  bankrnptcy,  it  could  not  be  sud 
tint  the  bankmpt  had  contracted  debts  without 
leaaonable  or  probable  ground  of  cxpectatiou  of 
being  able  to  nay  them.  There  was  nothing  to 
show  that  he  oad  committed  any  other  of  the 
oAnces  mentioned  in  sect.  159.  He  must  hare  an 
UGonditional  (wder  of  discbarge. 

Solicitor  for  the  appellant,  W.  P.  Roberts. 

Soiuitan  for  the  respondent,  Alenditi  and  Co, 


BOIJJS  OOTT&T. 
Bapartad  faf  Hamr  Put,  Bk).,  BMTi«tsi-at-Law. 

/«/y  17  and  19,  amlAvg.  IC. 

&  The  Dokb  or  Nkwomtu  ;  £x  |wis  Padwick. 

Jivlymmt-trediaie^EijnlM»  esAitt  for  B/i  in  htm- 
keldi~PeHtieK  Jor  tak  aaAr  27         Viet.  e.  US, 

A  jmhrnint-tredUor  itmed  a  writ  of  Ji.fa.  in  executim 
^  iUt  im^Mtnl^  tad  hdgtd  it  with  the  Mkeriff,  wAo, 
is  obeeuaux  to  the  tvrit,  took  pouutioa  of  a  katehoid 
hum  ut  which  hit  debtor  haa  an  equitablt  atatt  for. 
Uftf  <ad  aeized  certain  good*  and  chattels  in  the  Aoum. 

0»apetitio»imdgrthe4thaeetioK  of  27  and  26  Viet. 
e.  112,  for  an  order  for  the  aah  of  tie  dtblor*B  egai- 
taibh  estate  for  life  in  lie  houte : 

B^d,  tiat  no  order  coald  be  wade  on  the  petition,  as  the 
jmdgaunt-creditor  had  not  acquired  a  charge  on  the 
Wwufcr  I  2  llct.  c  110.  s.  IS,  and  the  debtor's 
equitable  eatal€  for  /{/i  was  ineapMe  of  b»ng 
"aebut^  delivered  in  exeeatim"  at  reqtdnd  by  the 
Act. 

This  wae  a  petition  hj  If r.  Henry  Faawi^  a 
jadgment-creditor  of  the  Duke  of  Newcastle,  for  an 
order  for  the  sale  of  the  life  inteiest  of  the  Dnke  of 
Sewcastla  in  the  family  maastOD  in  Cariton  Hoose- 
tanaoe.  The  potion  was  presented  nnder  the  4th 
Bsetioiiof  the  Law  of  Judgments  Amendment  Act 
(27&  28  Viot.  c  112),  by  which  everr  creditor  to 
iriien  any  land  of  hi*  debter  shall  have  been 
"  aetoally  delivered  in  ezeoution,  and  whose  writ  or 
oUm  prooeu  of  execntion  shall  hare  been  sctuatly 
i^istrnd,"  is  entitled  to  obtain  from  the  Coort  of 
Chaneery,  upon  petition  in  a  summary  way,  an 
fier  for  the  sale  of  fais  debtor's  interest  in  soch 
land. 

By  the  late  duke's  will  the  mansiou  bouee  was 
verted  in  trustees  upon  trust  that  they  sbetald  oSer 
ttie  Dss  and  occupation  thereof  to  bis  son  during  bis 
life,  upon  condition  tiiat  he,  during  his  life,  should 
ply  toe  zeat  and  obeerre  and  perform  all  the 
oerenaots  and  conditions  to  be  oiiserTed  and  per- 
formed by  the  tenant  and  lessee  of  the  hovs& 

t&T.  Padwick  was  a  judgment-creditor  of  the  Duke 
for  dofiOOL  He  had  israed  a  writ  of  Jieri  facias  in 
eiecutioD  of  his  judgment,  and  lodged  it  with  the 
^Kriff,  who  in  obedience  thereto  took  possession  of 
the  mansiao  hooee,  and  seised  certnin  goods  and 
chattels  la  the  bouse.  There  remained  due  in 
respect  of  the  judgment  nearly  90,000/. 

The  writ  was  duly  regiitcred  on  the  1st  July  1869, 
»  aeootdance  with  the  prorisions  of  the  Act. 

Ckarlee  Ball  and  D.  Jones,  in  somiort  of  the  peti- 
ttoo,  submitted  tffat  Hr.  Fadwick  had  done  aU  that 
nt  posdble  to  eotitlB  Urn  to  the  auiataiice  <tf 


the  court,  and  that  be  was  entitled  to  an  order 
for  the  sale  of  the  Duke's  interest  in  the  houa& 
Some  meaning  must  be  giren  to  the  words, 
"  actually  delivered  in  execution,"  applicable  to  in- 
corporeal hereditaments  which  were  included  In  the 
2od  aection  of  the  Act  They  cited 

Be  Cowbridge  BaU,way  Coni^wny,  L.  Bep.5EQ. 
413  J 

Quest  V.  Coiobrxdye  Railway  Company,  18  L.  T. 

Bep.  N.  S.  871 :  L.  Rep.  6,  Eq.  019 ; 
Bmith  V.  Hurst,  I  Coll.  705 ;  10  Hare  30 ; 
CFers  T.  Bowser,  8  Sm.  A  Gifl:  1 ; 
TojOMnbe  T.  Loudor,  28  Bear.  80. 

Jeetel,  Q.  C.  and  Vaughan  BamHins,  for  the  trus- 
tees of  the  will,  contended  that  a  mere  equitable 
interest  in  a  term  of  years  not  being  capable  of 
being  taken  in  execution,  and  the  ith  section  of  the 
Act  requiring  the  land  to  be  "  actually  delirered  ia 
execution "  before  the  court  ordered  a  eale,  the 
court  coald  not  tnder  a  sale  in  the  [veaent  case. 
They  cited 

Seott  r.  Seholey,  8  East.  467 ; 

Hunt  T.  Coles,  Comyns's  Bap.  226: 

Doe  d.  HuU  v.  Gi-emiJUU,  4  B.  &  AM.  684 1 

Hams  T  Booker,  4  Bing.  96 : 

Re  Bailey't  Trust,  20 X  T.  Bep.  N.  S.  168  -, 

Mildred  t.  Austin,  20  L.  T.  Bep.  N.  S.  938 ; 

Neate  t,  Duke  of  MaHborough,  3  My.  A  Cr.  407. 

Sir  Bidiard  Bama/t<^,  Q.  C.  and  Bedmell  ^pealed 
fw  the  Duke  of  Newcastle 

Chariei  HaU  replied. 

Aug.  6. — Iiord  Bomillt. — In  this  case,  Mr.  Fad- 
wick, an  execution-oieditor  of  the  Duke  of  Maw- 
caatlet  applied  by  petition  under  the  statute  27  A  28 
Vict.,  f(xr  an  order  to  sell  the  interest  of  the  duke 
in  thie  house  in  Carlton  Booae-terrace.  The  first 
question  is  what  is  the  interest  of  the  duke  in  this 
house  ?  The  trust  contained  in  the  will  of  the  latet 
duke  is  this ;  the  testator  bequeaths  his  maneioa 
house  in  Cariton  Rouse-terrace  to  the  trustees  on 
trust  Uutt  they  shall  complete  the  mansion  house 
and  so  on,  and  then  npcm  further  trust  that  they 
"  sliall  offer  the  use  and  occupation  of  the  same 
mansion  house,  stable,  coach  house,  and  premises, 
to  my  son,  the  Earl  of  Lincoln,  during  his  life,  upon 
condition  that  he,  during  his  life,  pays  the  rent  and 
obeerres  and  performs  all  the  coreiiants  and  condi- 
tions to  be  paid,  obserred,  and  performed  by  the 
tenant  or  lessee  of  the  same  premises  ;  but  if  my 
said  son  shall  refnse  such  offer,"  then  it  goes  over 
in  a  different  direcUon.  I  expressed  at  the  time, 
when  this  came  before  me  that  the  present  duke 
having  accepted  these  oooditions,  I  was  of  opinioir 
that  he  had  an  equitable  estate  for  life  in  tlie  man- 
sion house  for  the  residue  of  the  term,  and 
that  being  so,  the  question,  which  is  the  real 
question,  arises ;  does  tlie  statute  give  tliis 
court  the  power  of  selling  that  interest?  This 
requires  some  review  fA  the  law  on  this  subject  as 
affected  by  modern  statutes.  I  think  it  ia  conve- 
nient, if  the  Bar  will  excuse  it,  to  read  the  dansesof 
the  let  and  2aA  of  the  Queen  (1  &  2  Vict.  c.  110). 
According  to  the  law  as  it  stoud  before  the  statute 
of  the  27th  and  2ath  of  the  Queen  (27  &  2S  Vict, 
c  112),  the  sheriff,  under  the  11th  section  of  the 
1  A  2  Vict,  c  110,  was  enabled  "  to  make  and 
deUver  ezecutiOD  of  all  such  lauds,  tcneroants,  rec* 
tories,  titho^  advowaons,  rents,  and  hereditaments, 
ioduding  lands  and  bereditaotenU  of  copyhold 
or  customary  tenure,  as  the  person  against  whom 
execution  is  so  sued,  or  any  person  in  trust  fbr  him, 
shall  have  been  seised  or  poeeesaed  of  at  the  time  of 
entering  up  the  said  judgment,  or  at  any  time  after- 
wards, or  ova  vhi(^  such  person  shau  at  the  time 
of  entering  op  soch  judgment,  or  at  anjUlme  after-, 
wards.  liaT«  any  disposing  PS^f^eW%iPlL*€)^gle 
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wiUioitt  the  aaient  of  any  other  penoa  CKerdM  for  | 
liii  ovD  beneflt,  in  like  nunner  at  the  sheriff  or 
other  officer  mty  now  mak9  and  delirer  execution 
«f  one  moiety  of  the  luids  and  tenements  of  any 
person  agafntt  whom  a  writ  of  ele<fit  is  sned  out ; 
which  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  by  force  or  virtue  of  such  execution, 
ehall  accordingly  he  hdd  and  enjoyed  hy  the  party 
to  whom  such  execution  shall  be  S3  made  and 
deliTercd,  subject  to  such  account  in  the  court 
out  of  wliich  Euch  execution  shall  hare  been  sued 
out,  as  a  tenant  by  tUgit  is  now  subject  to  in  a 
court  of  equity."  Then  under  the  13th  sect,  of  the 
same  Act,  a  judgment  is  to  "  operate  as  a  charge 
vpon  all  lands,  tenements,  rectories,  advowsoos, 
tithe*,  rents,  and  hereditaments  (including  lands 
and  hereditaments  of  copyhold  or  customary 
tenare)  of  or  to  which  such  penon  shall  at  the 
time  of  entering  Dp  such  judgment,  or  at  any  time 
afterwards,  be  seized,  possessed,  or  entitled  for  'any 
estate  or  interest  whaterer,  at  law  or  in  equity 
whether  in  possession,  rcTersion,  remainder,  or 
expectancy,  or  over  which  sudi  penon  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  and  shslt  be  binding  as 
against  the  person  against  whom  judgment  shall  he 
so  enterad  up,  and  against  all  persons  dafmlng 
under  Um  after  such  judgment,  and  shall  also  be 
binding  as  sgainst  the  issue  of  his  body  and  all 
other  persons  whom  he  might,  withont  the  assent  of 
any  other  person,  cut  off  and  debar  from  any 
remainder,  reYerslon,  or  other  interest,  in  or  ont  <» 
any  of  the  said  lands,  tenements,  rectories, 
adTOWBons,  tithes,  rents,  and  hereditaments." 
Now  the  words  of  the  llth  section,  except  so  far  as 
relates  to  copyholds  and  lands  over  which  the 
debtor  has  a  disposing  power,  follow  those  of  the 
Statute  of  Frauds  (29  Car.  2,  c  8),  and  must  be 
considered  to  be  gorerned  by  the  conitructioa  put 
upon  the  Statute  of  Frauds.  The  words  of  the 
18th  section,  on  the  other  hand,  are  wider  and  more 
general,  and  include  many  estates  and  interests 
which  are  not  comprised  In  the  llth  section.  In 
this  state  of  things  the  statute  of  27  £  28  Vict, 
c.  112,  was  passed,  and  by  the  4th  section  a  new 
summary  remedy  is  conferred  upon  certain  credi- 
tors; it  is  enacted  that  "everr  creditor  to  whom 
any  land  of  his  debtor  shall  have  been  actually 
dellrered  in  execution  and  whose  writ  or  other 
process  of  execntion  shall  have  been  actually  regis- 
tered, shall  l>e  entitled  forthwith,  or  at  any  time 
afterwards  while  the  registry  of  such  writ  or  pro- 
fsesB  shall  continue  in  force,  to  obtain  from  the 
Court  of  Chancery  upon  petition  in  a  summary  way 
an  order  lor  the  sale  of  his  debtor's  interest  In  sum 
lands,"  ftc  Now  the  words  are  predse.  The  lands 
must  be  actually  delivered.  The  Legislature  must 
be  taken  to  have  Icnown  that  many  interests  In  real 
property  mny  be  affected  by  judgments  under  the 
Act  of  1  &  2  Vict.  c.  no,  s.  13,  which  cannot  be 
delivered  in  execution  under  the  llth  section,  but 
notwithstanding  this,  the  Lcsislatiiie  has  distinctly 
limited  the  power  given  by  the  4th  section  of  this 
Act  (27  &  28  Vict.  c.  1121  to  creditors  to  whom 
land  shall  have  been  actually  delivered  in  execution, 
and  whose  writ  of  execution  shall  hare  been  duly 
registered.  I  do  not  think  that  it  is  in  the  power 
of  tfie  court  to  exempt  a  creditor  seeking  to  exercise 
(he  power  conferred  by  the  statute  from  observing 
the  formalities  which  are  expressly  enjoined  by  such 
statute,  and  certainly  I  cannot  consider  that  these 
formalities  have  been  observed  in  the  present  case. 
A  strict  construction  of  the  words  "actually  de- 
livered in  execution'*  in  other  parts  of  the  Act 
raises  certain  doubu  whether  the  18th  section  of 
1  ft  2  Vict.  c.  110  has  not  been  repealed,  or.  If  not, 
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bow  far  it  is  recnadleable  widi  the  pnTtdons  of 
statute  of  the  27  *  28  Vict   And  it  is  also  to  he 
observed  that  the  6th  section  of  the  latter  Act 
speaks  of  chsi^es  under  other  judgments,  suits,  or 
recognisances,  which,  however,  could  not,  under 
this  construction  of  the  Act  of  the  27  &  28  Vict, 
ever  become  charges.   That  section,  however,  msy 
possibly  be  intended  to  spply  to  judgments  wfaica 
had  become  charges  on  rciu  estate  before  the  pas^ 
ing  of  the  Act,  and  it  might  also  be  possible  that 
the  Legislature  intended  thenceforth  to  put  a  con- 
struction upon  the  words  "actually  delivered  in 
execntion  "  more  In  accordai;ce  with  the  continuing 
power  of  the  1 3th  section  of  the  1  ft  2  Vict 
which  has  not  been  done,  but  as  the  words  now 
stand,  looking  at  it  In  every  way  I  can,  I  do  not 
think  that  any  construction  would  be  legitimate 
which  would  knake  these  words  requiring  the  land 
to  be  actually  delivered  in  execution,  and  the  writ 
of  execution  to  be  registered,  to  mean  nothing  more 
than  what  has  been  done  in  this  case,  namoy,  tin 
mere  suinv  ont  of  a  ^fieri  fadaa.   It  is  proper,  how- 
ever, that  I  should  state  that  I  do  not  st«  in  the 
view  I  take  of  the  case  how  the  petitioner  could 
have  taken  any  steps  that  would  have  enabled  him 
to  claim  the  assistance  of  this  court  under  the  stat 
27  &  28  Vict  c.  112.   If  he  had  sued  out  a  writ  of 
sA^iV  he  would  simply  have  had  a  return  of  aif; 
and  the  present  appticatioa  is  met  hj  the  inanpei^ 
able  diflknity  th^  the  property  mtist  be  actually 
delivered,  wmch,  in  tbb  case,  has  not  been  done, 
and  cannot  be  done.    What  the  intention  of  the 
Legidatnro  was  in  Introducing  tiiese  words,  sod 
making  the  actual  delivery  a  condition  precedent  to 
the  coder  for  sale  taking  effect  it  is  impossible  ft* 
me  to  iurmise,  unless  indeed  it  was  oonHoed  to  ths 
an^anoe  Of  the  expenses  ooeasioned  by  the  neoiH 
slty  of  making  all  the  judgment-creditors  parties 
to  a  bill  of  foreclosure,  but  admitting  this  to 
hare  been,  and  though  I  do  not  beliere  that  the 
object  of  the  Iicgislature  was  to  restrict  the  means 
of  obtaining  payment  of  their  debts  hy  judgmeat* 
creditors^  it  li  obrioas  tha^  If  iny  Tieir  is  cocnet 
the  effect  of  the  statute  is  rather  to  restrict  Umb 
advance  the  remedies  of  tite  judgment  creditor.  I 
do  not  tiilnk  tiiat  Uie  23  ft  24  Vict  a  88.  has 
any  application  to  this  case.   I  do  not  express  any 
opinlm  whether,  under  any  equitable  doctrine  sua 
as  that  laid  down  by  Lord  Kedesdale  ((TFo^  r. 
Dilloit,  S  Sch.  ft  Lif.  19)  equity  would  assist  tha 
judgment-credUor  to  eoaUs  him  to  acquire  tlw 
possession  of  the  house  itself.  Hy  iudgment  is 
founded  on  this:  in  the  first  place  the  petitioaer 
has  no  charge  upon  the  land  under  the  13th  seetloa 
of  1  ft  2  Vict  c  110,  and,  therefore,  cannot,  on  the 
statute,  come  here  and  ask  the  court  to  sell;  and,!* 
the  second  place,  as  the  judgment-creditor  canrtot 
take  an  eqoitaUe  leasehold  in  enention  under  a 
fi.  f€L,  he  cannot  under  that  Act  get  actual  peases 
sion  of  the  land ;  and  not  having  done  so,  he  cannot, 
by  petition,  call  upon  this  court  to  sell  the  interest 
of  the  Duke.   BoUi  the  cases  in  the  matter  of  the 
Co»bridge  Baibecy  Ommany  before  the  present 
Lord  Chancellor  and  tiw  Lord  Juatiee  OifEkrd,  eon- 
finn  this  view  of  the  case^  and  I  dull  make  im» 
Older  on  this  petiUon. 

JoMi,  Q.  C— It  will  be  dismissed? 

Lord  BomuT.— Tel.  I  do  not  give  any  coita. 

Solicitor  for  the  petitioner,  BcAtom  and  Tidg. 

Solidtors  for  the  trustees  of  tiie  will,  DuMcim  and 
Mertoti. 

Solidtors  for  the  Duke  of  Newcastle,  Lam^  Ummm^ 
NhmMj  and  Luigdm, 
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7%iir*(£iy,  Jul^  13. 

/?e  The  Joint-Stock  Discoumt  COMPAirr  ; 

£r  ^nrte  The  Wakraut  Fixakcb  Comfit. 

CotKpaitg — Wiading-vp — Doahk  proo/-~Interett  qfter 
Jkll  payment  of  debt. 

31^  hoUen  o/'  biUt  o/'  exdumfe  aeeipUd  ^  one  cm- 
pea^  amd  tadorwed  eg  omtfAtr  eoHfxujr  (Aon  of  whkh 
eom^paniu  wn  afterwanb  ordend  to  oe  tMwm^tipX 
provfd  against  hoik  eompanitM  fir  the  amomt  due  on 
the  biffM  fir  prixc^ml  and  tnttrat  vp  tothA  date  of 
the  winding-vp  ordtr^  and  received  atpidaidi  on  lAe 
ettatet  of  bath  companies,  amounting  together  to  205. 
tA  the  pound  an  the  amount  of  their  proqf: 

Btld,  thai  they  mere  not  entitled  to  eontlntu  to  reeeioe 
dividends  in  respect  of  interest  which  had  accrued 
due  after  the  date  of  the  winding-up  order  •  but  that 
<t(gr  miat  be  exdvdedjivm /artier  dtvidaute  till  all 
tit  other  creditors  had  been  paid  tht  amomt  of  their 
prooft  in  fidU 

Ha  Tba  Hnmber  Iron  Works  Company,  ex  parte  The 
Wunuit  Finance  Company,  20  L.  T.  Aap.  N.  S. 
iS9,fiHowed. 

Thie  wu  a  motion  on  the  part  of  the  official 
liquidator  of  the  Joint  Stock  Diacoant  Company, 
that  the  Warrant  Finance  Company  might  be  ex- 
cluded from  participating  in  any  further  diridend 
on  the  Patatc  uf  the  Joint-Stock  Discount  Company 
until  all  the  other  creditm  of  the  oompany  bad 
recdlTed  20a.  in  tiie  poond  on  the  amooot  in  thdr 
pnx^s. 

The  Warrant  Finanoe  Company  were  the  holders 
of  certain  Ullt  of  exchange,  drawn  npon  and  accepted 
by  the  Contract  Corporation  (which  was  also  being 
wound-up),  and,  indorsed  by  the  Joint-Stock  Dis- 
ceunt  Company.  They  had  prored  for  the  amount 
of  prindpu  and  interest  due  on  the  bills  at  the 
CQimnencemeot  of  the  winding-np  against  the  Con- 
tract Ccvporation  and  the  Joint-Stock  Discount 
Company,  and  had  received  dividends  from  both 
companies,  those  from  the  Contract  Corporation 
amounting  to4e.Gd.ia  tlie  pound  on  the  amount  of 
their  proof  and  those  from  the  Joint-Stock  Discount 
Company  amounting  to  1 5>.  Gd.  in  the  pound,  so  that 
the  amount  of  the  principal  debt,  together  with 
interest  up  to  Uie  date  of  toe  winding-up  order  had 
been  paid  in  full. 

The  question  was  whether  the  Warrant  Finance 
Company  were  entitled  to  continue  participating  in 
the  dividencls  till  they  had  received  the  interest 
which  had  accrued  due  subsequently  to  the  date  of 
the  winding-up  order,  or  were  to  be  excluded  from 
further  parUcipation  till  all  oUm  creditors  had  been 
paid  20s.  on  the  amount  of  HkIt  debts. 

Jeeael,  Q.  C,  and  LocoJc  IVelA,  in  support  of  the 
application,  submitted  that  the  question  was  settled 
by  the  decision  of  the  Lords  Justices  in  Be  The 
Smmber  Iron  Woria  Vompanf,  ex  parte  The  Warrant 
lUamee  Oaa^g,  20  L.  T.  Rep.     S.  859. 

liiey  also  cited 
Cocherell  v.  Dickens,  3  Moo.  P.  G.  OS. 

Sax  Richard  BaggaUai/,  Q.  C,  and  Langletf,  for  the 
Warrant  Finance  Company,  contended  that  Re  The 
Humber  Ironworks  Company  ('^P)t  applied  only  to  a 
aimple  proof  by  an  unaecored  creditor  against  a 
•in^  estate ;  here  tliero  was  a  double  proof.  They 
dwned  to  be  entitled  to  receive  dividends  till  they 
bad  been  paid  the  foil  amount  of  both  principal  and 
interest,  1}ecause  this  was  the  case  of  a  creditor 
having  security  for  liis  debt,  and  who  could  there- 
fore tske  interest  only  out  of  his  security,  and  pn>< 
ceed  against  lui  debtor  for  the  principal.  They  dted 


Be  Bamed's  Banking  Conwam,  EeUock't  ease, 
18  L.  T.  Sep.  N.  8.  671 ;  L.  Bep.  S  Cfa.  App. 
769; 

Ex  parte  Waring,  19  Yes.  3i5  ; 

Be  Neuj  ZeaHand  Banking  Corporatiottt  Hidtie 

and  Co's  ease,  L,  Bep.  4  £q.  286 ; 
Fx  parte  Seed,  3  Deao.  A  Ch.  4S1 ; 
Bower  t.  Marria,  Cr,  A  Phil.  351. 

Lord  RoHiLLT,  without  calling  for  a  reply,  said : 
— This  case  seems  to  me  to  be  governed  by  the 
deddon  of  the  Lords  Josticea  in  Re  7%s  UuaJber 
Inmworks  Comanjf  (sv/>.).  I  need  not  enter  into  the 
niceties  relanng  to  doable  recourse  and  double 
proof.  The  Lords  Justices  have  laid  down  Uie  role 
that  interest  stops  at  the  date  of  the  winding-up 
order,  until  all  the  principal  and  interest  then  due 
has  been  paid  on  all  debts  proved.  Therefore  the 
Warrant  Finanoe  Company  cannot  continue  to 
receive  dividends  In  respect  of  interest  whidt 
accrued  due  after  the  date  of  the  vrindiog-np  order. 
If  the  estate  ultimately  p^  all  the  debts  in  full, 
then  the  Warrant  Finance  Company  wiH  be  entitled 
to  be  paid  the  subsequent  interest,  but  the  question 
does  not  arise  in  the  case  of  a  solvent  estate.  This 
case  is  governed  by  the  decision  of  the  Lords  Jus- 
tices. It  mw  be  said  that  is  judge  made  law,  and 
no  doubt  It  Is :  it  is  necessarily  judge  made  law. 
The  rale  Uiere  laid  down  is  tliat  the  tree  must  Ife  aa 
it  falls.  You  prove  for  the  amount  due  for  prin- 
cipal and  interest  at  the  date  of  the  winding-up ; 
you  have  received  the  amount  of  your  proof  in  fiuL 
and  you  cannot  receive  any  more  dividends  until 
all  the  other  credltwa  have  been  pidd  the  amount 
of  thdr  proofs  in  full.  The  order  will  be  that  the 
Warrant  Finance  Company  be  excluded  from  further 
participaUng  in  dividends  until  all  the  other  credi- 
tors  of  the  Joint-Stock  Discount  Company  have 
been  paid  the  amount  of  their  proofs  in  full.  Hie 
costs  of  both  parties  will  come  out  of  the  estate. 

Solictors  for  the  oflUiial  liquidator,  Lawrmoe, 

Plewt,  Bojfer,  and  Btdeer. 

Solicitors  for  the  Warrant  Finance  Company^ 
FtaXf  Argiest  and  RawUns. 


Tkuradm/i  Jalf  16. 

Re  HoBBLBT  AKD  KxiaiiTOR'a  Fateht. 

Patent — Assignment — Register  of  proprietors — Entrw 
in  roister — E^mi^ng  entry — Patent  Law  Amm£- 
tnent  Act  1852,  as;  80, 88. 

A  patent  fir  certain  improvements  had  been  granted  to 
H.  and  JC.,  (AaiV  ezecutors,  admiidstrators,  andaeugnt. 
IC  sold  his  share  qf  the  patent,  and  in  the  deed  of 
assignment  purported  to  release  the  purchaser,  h  is  heirs, 
exeattors,  ^-e,,  from  all  actions  and  suits  bg  himstif 
and  li.  The  deed  of  assignment  was  entered  verbatim 
in  the  register  of  propritiors  at  the  patent  office, 

Oa  a  uiotion  hy  B.  under  the  S6tA  StcUott  Oj  the  Patent 

Lam  Amendment  Act  1852.- 

Bdd,  that  he  was  rMitled  to  hme  tie  whole  deed  ex- 
pungedfrom  the  roister. 

Order  aeeortUngljf. 

This  was  a  motion  on  the  part  of  T.  Horsley, 
under  the  88th  section  of  the  Patent  Law  Amem- 
ment  Act  18d3  (15  &  16  Vict,  c  88),  that  an  en^ 
made  under  colour  of  the  provisiona  of  that  Act  in 
the  register  of  proprietors  kept  at  the  patent  irfBce 
might  bo  expungeo,  vacated  or  varied. 

A  patent  for  improvement  in  core  bars,  dated  8th 
Xov.  18G6,  had  l)een  grants  to  T.  Horsley  and  Or. 
Knighton,  their  executors,  administrators,  and 
assigns.  By  an  Indenture  dated  the  24Ut  Dec  1668. 
and  nude  between  O.  Knighton  of  jdnonevw^ud 
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T.  H.  OalfiM  of  the  other  pert,  Keighton  anigned 
to  T.  H.  Oekee  hii  estote  end  Intereat  in  the  patent, 
and  entered  into  tbe  nsnal  covenants  for  title;  in 
the  concluding  portion  of  the  deed  Knighton  pur- 
ported to  release  OaJcea,  bis  hein,  executora,  adml' 
niatrators,  and  aarigna  from  all  incumbrancei, 
autiona,  suits,  catiaes  <d  action  or  sttit,  claims  or 
demands  whatsoever,  which  they  the  said  O.  Knlgh* 
ton  and  T.  Hwaley,  or  either  of  them,  or  tlieir  or 
either  of  their  executors  or  administrators  had,  or 
hnt  for  this  deed  might  have  had,  against  Oakea,  his 
heirs,  executors,  or  admiaistraton<,  for  or  bj  reacon 
or  on  account  of  the  lettera  patent,  or  the  invention, 
the  subject  thereof,  or  any  matter  or  thing  in  any- 
wise reUting  thereto.  Thia  deed  was  entered  in  the 
register  of  pn^nietors,  in  accordance  with  the  35th 
section  of  the  Patent  Law  Amendment  Act  1832; 
tbe  entry  consisted  of  a  copy  of  the  deed  tn  exttnto. 

Tbe  35th  section  of  the  Patent  Law  Amendment 
Act  1862  (16  &  16  Vict.  c.  83)  provides  that  there 
shall  be  kept  at  the  office  appointed  for  filing  speci- 
flcationa  in  Chancery  undn  the  Act,  a  book  en- 
titied  "Tbe  Register  of  Proprietors,"  wherein  shall 
be  entered,  in  such  manner  as  the  commissioners 
shall  direct,  the  assignment  of  any  letters  patent,  or 
of  any  share  or  interest  therein,  &c  And  the  sec- 
tion goes  on  to  provide  that  "  a  copy  of  any  entry 
in  such  book,  certified  under  such  seal  as  may  have 
been  anpidnted  or  as  may  be  directed  by  the  Lord 
ChaDeeOor  to  be  used  in  the  said  office,  shall  be 
t^ven  to  any  fenoa  requiring  the  same,  on  payment 
of  the  fees  hereinafter  provided ;  and  such  copies  so 
certified  shall  be  received  in  evidence  in  all  courts 
and  in  all  proceedings,  and  shall  be  pnma  faci« 
fnat  of  the  assignment  ttf  such  lettera  patent,  or 
share  or  interest  therein,  or  of  the  lloence  or  pro- 
prietorship as  therein  expressed,"  Ac. 

Tbe  88tb  section  of  the  Act  js  in  the  following 
words  ;— 

If  BUT  Mnos  shall  deem  himself  aggriered  anj  satrj 
•mmia  wBoer  ooloor  of  this  A«t  In  the  Hid  raglster  of  pro- 
prietors, It  eball  be  lawful  for  Buidi  pemn  to  mjfplf,  Iq* 
motios,  to  the  Hoster  of  the  Bolls,  or  to  anv  of  the  courts 
of  oommon  law  at  WestmiiistOT  in  term  txma,  or  by  mun- 
mona  to  a  Jndge  of  any  of  tbe  Mid  oonrts  In  Taoatton,  for  aa 
ordw  that  soon  entry  mi^  he  expnnnd,  raoated,  or  rarted ; 
and  npon  any  sndi  application  Uie  Uaater  of  the  Bolls,  or 
moh  ooart  or  jndge  reapeotirely,  lamy  make  inch  order  for 
tttpangtng,  racating,  or  Tarying  anch  entry,  and  ae  to  the 
ooata  of  such  application,  as  to  the  mid  Uaater  of  the  Bolla 
or  to  saoh  court  or  judge  may  aaem  fit ;  and  the  officer 
hariagthecaraaad  onstody  of  aooh  i«fiat«r,  on  the  pro- 
duction to  him  of  any  anch  order  tor  eapnnging,  vacalSn^, 
or  Tuyinir  any  anoh  entar,  shall  eXpuiM,  Tseite,  or  vaiT 
tbs  same,  aoodrding  to  the  letinidUons  of  snoh  ontsr. 

JemI,  Q.  C.  and  Rodwdl,  and  T.  Attm  (of  the 
common  law  bar),  in  support  of  the  motion,  sub- 
mitted that  at  least  so  much  of  the  deed  as  related 
to  the  release  should  be  expunged,  as  it  might  be 
voT  prejudicial  to  the  rights  of  Horaley  agsinat 
Oakes,  the  3Sth  section  of  tbe  Act  rendenng  copies 
of  the  entry  pnmafttaa  jmd  of  the  aisignnwn^ 
Ac.   They  cited 

Re  Morey't  Patent,  25  Bmr.  581 ; 

ChoUett  Y.  Hoffman,  20  L.  T.  Bep.  158 }  28  L.  J. 
a«,Q.B.: 

JTattOTST.  Grean,18L.T.Bep.N.a.4aO;  LBep. 
1  Ch.  App.  29. 

Sir  Richard  Baggaltaig,  Q.  C.  and  Cracknall,  for 
Knighton  and  Oakes,  contended  that  one  of  two 
jtdnt  ownera  of  a  patent  was  entitled  to  give  such  a 
release  as  that  contained  in  the  deed ;  that  the  deed 
waa  correctly  entered,  and  that  it  was  only  in  case 
of  fhtnd  that  the  court  ordned  entrlea  to  be'  ex- 
punged. They  cited 

a$  Oram's  PaUmi,  24  Beav.  145. 

Lud  Bi»ili.i.T.  —  It  is  quite  clear  that  Mr. 
HoiaUiy  ia  mtitled  to  oome  here  and  have  this 
entry  aUeaed.  Whero  A.  and  B.  are  patentees,  both 


may  use  the  patent^  but  B.  cannot  dispose  of  A.*a 
share.  In  tiw  present  case  Oakea  has  infringed  the 
patent  of  Horuey  and  Knighton;  Knighton  then 
assigns  it  to  Oakes,  and  in  the  deed  of  assignmeot 
gives  a  release  of  Hottley's  daims.  I  cannot  altar 
the  entry  by  striking  out  the  latter  part  of  the  deed- 
I  must  strike  ont  the  whole  deed,  and  Oakea  and 
Knighton  must  pay  the  costs  of  the  motion. 

Bolidtors  for  Horsley,  Vabms  and  Magmard. 

Solicitor  for  tbe  other  parties,  F.  C.  Giwjield. 


May  24,  25,  26,  ami  Awtf.  6. 

Pbsbkht  r.  Pbebhw. 

_  iWsr  »f  appwOumt — RxacMtion  ta  /raKe/  ^  pVKtr— 
Dead'  of  anifimatioitSHit  to  ut  a*ide~'Lapi€  of' 
time. 

Mr.  and  Mrs.  P.,  icAo  had  vn<kr  their  manrriage  aellfe- 
ment  a  power  of  appointment  over  a  certain  fund  in 
Jatmir  of  such  one  or  more  exclaMtvelif  if  the  othere  or 
other  of  the  chihbm  of  the  marriage  at  thejf  thoubf 
jointly  bg  deed,  jx:^  appoint,  made  certain  appoint - 
mente  ntminaUg  in  favour  of  obfecte  of  the  powers  Imf 
in  realily  Jor  their  own  benefit.  Bg  a  deed,  to  which 
all  the  tAtldren  of  the  marriage  were  parties,  and 
tMeh  fAqr  aH  execafec/,  that  a/^aintment*  nre  atb~ 
sejacRf^  ratified  and  confirmed. 

On  a  bin  bgCP^^a  chiJd  oj  Ae  marriage  who  had  met 
atlaitudhit  majoritg  at  tne  date  of  the  deed  of  confirm 
motion,  but  haaextaUed  thedted  mme  montha  ajier  h* 
came  of  age,  to  eel  amh  the  t^^ntmtnu  and  the  deed 

of  eoiffirmatioa  1 

Beld,  that  the  appeintmenta  were  not  ipao  facto  void,  but 
only  voithble,  and  that  C.  P.  having  ddiberattlyexeaited 
the  deed  of  confirmation  could  not  now  after  the  biptf 
of  nearly  saves  yeare  rip  open  the  tramaetioti. 

BiU  aeoordingfy  difsntsssdL 

By  an  indenture  of  aettlement  dated  the  2Ub 
A^  1818,  and  executed  In  coBtemplatlon  of  a 
marria^  then  intended  and  shortly  afterwards 
solemnised  between  Christopher  Richard  Preston 
and  Elizabeth  Mary  Hillary,  four  sums  of  money^ 
amounting  in  the  whole  to  about  14,00011,  were- 
assigned  to  Measra.  Disney  and  Fortescne,  upon 
tniat  for  the  benefit  of  the  husband  and  wife  during 
their  joint  lives  and  the  life  of  the  survivor,  ia 
manner  therein  mentioned,  and  immediately  after 
the  death  of  the  survivor  ia  trust  for  all  and  every 
the  children  of  the  marriage  (other  than  and  except 
an  eldest  or  only  son  for  the  time  being  cniitk'd  to- 
certain  lands  and  hereditaments  therein  oieutionodt 
and  late  the  inoperty  of  Bichard  Preston,  deceased), 
or  for  such  one  or  more  of  them  exclusively  of  the 
others  or  other,  to  be  vested  in  anil  payable  at 
snch  times  and  in  such  shares  and  proportions,  and 
subject  to  such  conditions  and  limitatiws  as  the 
husband  and  wife  at  any  time  or  Umes  during  their 
jtdnt  lives,  by  any  deed  or  instrument  in  writing, 
with  or  without  power  of  revocation,  to  be  s^lc^ 
and  delivered  in  the  presence  of  two  witnesses,  or 
as  the  survivor  should  by  like  deed  or  instrument, 
or  by  last  will  and  testament  direct  or  appoint ;  aiid 
j  in  default  of  any  such  mtpointmeot  for  all  the 
children  of  the  nuurlage  (except  aucfa  eldeat  or  only 
son  as  aforeeaidX  and  thdr  reapecUve  executor*, 
administrators,  and  assigns,  in  equal  shares.  And 
in  tbe  indenture  of  settlement  was  coutaiued  a 
clause  directing  any  child  who  took  a  part  of  the 
uuappoioted  fund  to  bring  into  hotchpot  any  por- 
tion taken  by  way  of  appointment 

The  issue  of  the  munase  were  twelve  children. 

Bidiard  the  eldest  child  died  iharUy  after  his 
Urtb,  and  Itichard  Chriativhep-llw  aeoond  sod  oa 
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birth  became  the  ddaat  too,  accordiog  to  the  pro- 
vitions  of  and  the  ezception  contained  in  the  aettle- 
■meat,  and  the  ten  younger  ohildren  became  the 
olweta  of  the  power  of  appointment  of  the  14,000^ 
Oa  tbeioaznagc  of  Fraoees  Elin'Mth,  ths  cideak 
-of  llie  ten  yoanger  childien  with  a  Hr.  Bwiham  in 
Aug.  ISio,  Mr.  and  Mre.  Freaton,  by  a  deed  poll 
bearing  date  tlie  lat  Aug.  1815,  appointed  one-tenth 
■pan  of  the  tnut  fund  to  the  aaid  Franoei  Elizabeth 
3wr  execDton;  adminittrators,  and  aaeigaa,  and  on 
tbe  following  day  a  eettlenient  of  this  mosey  wai 

. disrated  la  iavoor  of  Mr.  and  Mia.  Bonham  and 
their  ddldren. 

By  a  second  deed  poll  hearing  date  the  8th  Jan. 
IMG,  Mr.  and  Mra.  Freaton  appointed  fonr-tentb 

.iHrta  of  tho  trust  fund  to  Angoatoa  Kicbard 

•  Freaton  (the  aecoud  of  the  ten  younger  duldren), 
hii  execafitwa,  adminiatraton^  ai^  aaaigaa. 

Un  the  28th  of  the  aame  month  of  January, 
AnguitoB  Bidiaid  Freaton  uaigaed  the  fotu-tentha, 

.  eo  app(Hnted  to  him,  to  Oeorge  Tyrrell,  hii  «xe- 
•cutoTf,  administratora,  and  auignsi  to  aeeore  the 
lepayment  of  700^  and  interest. 
On  the  20th  Aug.  1849,  Mr.  and  Mrs.  Frestoo 

'  an">iBt^  another  one-tenth  part  of  the  trust  fund 
to  Hai7  Anne,  another  dau^ter  of  the  maniage. 

On  the  19th  Dec.  1849,  they  ai^nted  another 
tenlh-part  of  the  trust  fund  to  their  daughter  Elmira 
•on  her  marriage  with  a  Mr.  Hand. 

On  the  25th  March  1852,  they  appointed  another 
tenth-part  of  the  trust  fund  to  John  Richard 
ficstan,  another  aoo  of  the  marriage }  and  on  the 
8th  Dec.  1858,  they  appoluted  the  remaining  two- 
tenth  part*  of  the  trust  fund  to  Mary  Anne,  the 

.  4Mghtflr  to  whrnn  thciy  had  already  in  Aug.  1849, 
anx>inted  one-tenth, 

-  On  ihe  following  day  (Oth  Dec  1852)  Mary  Anne 
Preston  assigned  these  two-tenths  to  Henry  Wm. 
^lOulding,  bia  ezaentOH^  administratort,  and  assigns 
tosBcue  the  rmyment  of  8o(W.  and  Intatest. 

The  object  K  the  preeentanit  was  ^  set  asidethe 
appoiotment  of  the  four-tenths  to  Aqgustns,  and 
tbe  two-tmtha  to  Hary  Ann,  oo  the  gioond  that 
they  wciemadt,in  fraud  of  the  power,  for  the  bene- 
fit of  the  father,  and  not  for  the  beeneflt  of  Uie  ap- 
pointed. 

Hiry  Ann  Freston  married  a  Mr.  Dewick  in 
1853,  and  in  the  following  September  Mn.  Freaton, 
tbe  mother,  died. 

By  an  indenture  dated  the  81st  Dec  185S,  two  of 
the  fonr-tenths  of  the  tmst-fund,  whicfa  had  been 
app(Hiited  to  Augnatus  in  Jan.  1846,  and  the  two- 
tenths,  whkb  had  been  appointed  to  Mary  Ann, 
were  assigned  to  Timothy  Tyrrei,  hia  execators, 
administiataH^  and  assigua,  subject  to  the  mort 
gtgea  of  Jan.  1846  and  Dec  1652,  upon  traat  to  sell 
and  to  anily  the  proceeds,  subject  to  the  said  mort- 
gages, for  the  four  jronnger  childien  of  the  carriage 
<to  whom  no  appointment  had  been  made),  in  equal 
shsits  as  tenants  io  oommon. 

By  an  indenture  dated  the  1st  Jan.  1854,  and 
eMde  betweea  the  ten  younger  childien  of  Mr.  and 
3in.  Freston  and  the  husbands  of  the  married 
daughters  of  the  first  ten  parts,  and  Mr.  Frestoa, 
the  father,  of  the  eleyentfa  part,  after  reciting  the 
above-mentioned  six  deeds  of  appuinUneot  and  the 
<leatb  it  Mra.  Fiestw,  it  was  declared  that  all  the 
tenoni  of  tiie  first  tea  parts  were  aatiaiM  with  the 
^pointnmite  made  and  ttiecein  recited,  and  by  this 
imentnre  they  and  erery  one  of  them  did  conflrm, 
ntify,  and  establish  the  appointments  therein 
neited.  And  it  was  thereby  agreed  and  declared 
that  the  trustees  of  the  settlement  should  stand 
pomssed  of  the  trust-fund  according  to  ttie  said  six 
eppwntdmite;  and  Christopher  Richard  Preston, 
the  father,  did  thereby  reUnee  unto  the  partial  of 
the  flrat  tea  parta  the  power  d  appointment  vested 
u  Um  a«  the  lorrlTor  of  his  wife. 


[ROELS. 

Tbia  deed  of  conflnnation  was  exeonted  bj  all  the 

gartiee.  The  three  youngest  children,  Edwnrd 
lillary,  Sophia  Isabella,  and  Charles  Ernest,  the 
plaintiff,  were  infanta  at  the  date  of  the  deed,  and 
they  all  executed  it  on  attiUning  thdr  majdrity. 
The  plaintiff  cane  of  age  on  the  SOth  Aog.  1880, 
and  executed  the  deed  in  the  following  October. 

Ihe  six-tenths  of  the  tmst-food,  the  appoint* 
menta  of  which  were  sought  to  be  set  aside,  were 
disposed  of  thus :  Of  the  four-tenths  assigned  to 
Timothy  Tyrell  in  Dec  1853,  two-tenths  were  sold 
to  the  La*  Bererrionary  Interest  Society,  on  the 
Oth  Jane  1854  for  14661,  and  two-tenths  were  s^d 
for  UOOf.  to  the  National  Beveriionary  Interest 
Sooiety,  and  the  proceeds,  after  payment  of  the 
mortage-debts,  were  divided  amongst  the  four 
youngest  children  of  the  maniage,  to  whom  no 
appointment  had  been  made. 

Ou  the  10th  June  1854  the  remaining  two- tenths 
were  assigned  io  Timothy  Tyrell,  on  the  tnurts  of 
the  indenture  of  Dec  1853. 

Id  1853  Messra.  Longbourne  and  Viekerman  were 
appointed  trustees  of  the  onginal  aettlemeot  of 
1818,  in  the  plaoe  of  Mesars.  Diauey  and  Fortescue. 

By  an  indenture  dated  the  18th  Jan.  1861,  and 
eMonted  bj  the  pluutiff,  the  two-tentha  of  the 
tnut-fnnd  remaining  in  Timothy  Tyrell  were 
astigned  to  Looghoume  and  Viekerman,  npon  oer- 
taia  tmats  in  favour  at  the  four  youngest  cliildren 
of  the  marriage,  and  at  the  aame  time  the  plaintiff 
signed  an  account  Aowuig  the  deaUnga  with  the 
four  shares. 

Christopher  lUdiaxd  Pfaiton,  the  fatliei^  dM  in 

?eb.  18G1. 

On  the  19th  April  1861  the  plaintiff  assigned  his 
ooe-fbnrtb  part  of  the  two-tenths  to  trustees  to 
raise  a  sum  of  600/.,  and  on  the  28rd  Msy  following 
be  assigned  this  fourth  part  to  Stephen  Mepre 
absolut^y,  subject  to  the  indenture  of  18th  April 
1861. 

The  plaintiff  now  fifed  Us  Ull  to  set  aside  the 
appointments  of  Jan.  1846  and  Dec  1852,  and  also 
the  deed  of  confirmatitm  of  1864,  which  be  ^l^ed 
that  he  had  executed  in  ignoranoe  of  the  fraodDwi^t 
nUnzeof  the  ^pofatmenta. 

Sir  Ridterd  Baggallag,  Q.  C.  and  Jtuon  Smith,  for 
the  plaintiff,  submitted  that  it  was  clear  that  the 
appointments  of  Jan.  1846  and  Doc  1862  had  been 
made  in  fraud  of  the  power  for  the  benefit  of  the 
appointors,  and  tiuU  the  purchasers  (ths  Rever- 
sionary Societies)  could  not  be  in  a  better  porition 
than  the  persons  in  whose  favour  theap[»intments 
were  made.  These  appointments  were  void,  at  least 
in  so  far  as  they  were  made  for  the  benefit  of  the 
appointors : 

BaaJeing  v.  Bonus,  8  N.  B.  660 1 

Re  Manden'a  Trust,  4  Dr.  594 ; 

Davheney  v.  Coeifcbum,  1  Mer.  026. 
\^th  regard  to  the  plaintiff's  right  to  put  in  the 
answer  of  one  «f  the  defendaau  ai  endenee  for 
himself,  they  cited 

Lord  T.  Colvin,  3  Dr.  222 ; 

Sturgia  v.  Morte,  26  Beav.  562 ; 

Pow7»  V.  Blagrave,  2  W.  B.  289. 

Roxburgh,  Q.  C.  and  Z^/odbnof^  for  Angnstus 
Preston,  contended  that  if  the  appointment  to  him 
was  originally  voidable,  thp  plaintiff  could  not  now 
set  it  aaide  after  having  deliberately  ratified  it 
neariy  seven  years  ago. 

SiMtkgaUt  Q.  0.  and  Pmtowe,  for  the  I.aw  Sever- 
Koasty  Society,  contended  that  the  appointments 
eonld  not  be  set  aside  as  against  the  society  who 
were  purchasers  for  valuable  consideration  without 
notice.  RaaAi»0  v.  Barnu  (jmp.)  was  nQt  an  autho- 
rity epplicahk  to  tiie  PC8gTld*g5^flf5|gfe 


FnaeToi*  r.  Fbbstoii. 
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appt^tment  w«i  metdy  fiwtbe  benefltof  a  itnngcr. 
niej  cited 

fifmtd  r.  VoniMHi,  Ki7, 818. 

TP.  AorHM,  Bamaon  Datum,  mad  T.  A.  Robert* 
appeared  for  the  other  Mendanto. 

Sir  Ritiard  BaggaJiat,  Q.  C.  in  replj,  coatended 
that  the  deed  of  connnnation  did  not  render  the 
aiqx^iitments  ralid ;  the  deed  of  conflrmatioD  ought 
to  hare  set  out  the  reaaon  vhv  the  mattOT  to  be 
GOnflnned  wai  coBtidered  iiiTaUal  He  cited 

W^eAe^  T.  Tht  £av{  ^JVoniin^tm,  8  E.  AJ.  143. 

Aug.  6.— Lord  Romillt.— Thia  ia  a  suit  pntTing 
for  the  delirerj  op  and  cancellation    oertaiD  deeds 
of  app^ntin«i(  executed  on  the  8th  Jan.  18M,  and 
the  8th  Dec  1852,  on  the  groond  that  tbey  were  in 
fnmd  of  the  pover  enabling  the  appointmente  to  be 
made.   In  order  to  ex{d^n  thia  matter,  it  \%  neces* 
■arr  to  examine  the  fact*  which  raise  the  qnestion, 
ana  to  exiJain  the  Rroands  of  my  decision.  [His 
Lordship  suted  the  settlement,  the  six  deeds  tA 
an^ointment  and  the  two  mwtgagei^  and  con* 
tnnied :]  As  regards  the  applicaUon  of  (he  mon^ 
niaed  if  the  two  mortgagee,  I  think  it  is  prored 
that  ODt  of  the  700JI  raised  in  Jan.  1846,  lOOJ:  was 
to  Angattns,  4S5£  was  applied  for  the  adrance- 
meot  of  William  Kdiard  Preston,  another  roonger 
Ml  of  the  marriage,  bat  whose  name  doea  not 
VffStau  in  the  deed  of  appotntnentt  and  that  the 
reminder,  amounting  to  166/^  was  retained  \>j  the 
father.  It  is  also  prored  that  the  whole  of  iho  850£. 
raised  in  Dec.  186S,  was  paid  to  or  for  the  benefit  of 
the  fatbw  and  mother.  If  the  matter  rested  here 
there  could,  I  think,  be  no  doubt  ttiat  the  two 
a^cdntments  were  bad  and  invalid  as  befaig  in 
frnid  of   the  power,  and  exercised  in  aome 
matore  tot  die  ben^t  of  the  Aither,  and  sot 
for  the  benefit  of  the  appcrintees.    That  the 
uonor  was  applied  aa  I  bare  stated  is,  I  diink, 
estabushed  by  the  evidence  oonsisUng  j^odpally 
of  the  letters  proved  in  the  cause,  and  the  dates  (U 
-the  ai^atmenta  show  that  they  were  made  in 
Older  to  raise  the  rnon^  whkih  waa  raised  imme- 
diatelj  after  the  execution  of  the  deeds  of  appoint- 
ment.  [^His  Lordship  stated  the  subseqaent  facts, 
and  Gontmned.  j   The  plaintiff  contests  tbe  validity 
of  his  execution  of  the  deed  of  J  864.   He  says  that 
he  executed  it  in  ignorance  of  the  real  facts  of  ^ 
case,  and  that  he  never  discovered  the  fraud  ^t 
had  been  prat^ised  by  these  two  appointnienia  until 
it  ^>peared  by  the  correspondence  (Xf  his  mother, 
which  be  discovered  amongst  his  father's  papov 
after  hii  death.   The  two  reversionary  societies  are 
each  of  them  purchasers  for  value,  and,  as  they 
allege,  without  any  notice  or  means  of  discorering 
the  fraud,  and  the  question  I  have  to  consider  is, 
firat,  whether  the  two  appolntmenta  are  void ;  and 
eecondly,  whether  the  purehaaera  for  vdoe  without 
notice  stand  In  any  better  sitttation,  or  take  more 
than  the  ai^intees  had  to  give  them.  The  appoint- 
ments musL  I  think,  be  considered  separately.  By 
themselves  I  think  it  would  be  difficult  to  support 
either  appointmenL  As  to  the  four-tcnths  appointed 
to  Aogustns  in  Jan.  1810,  of  which  two-tenths 
were  sold  to  the  Law  Reversionary  Society,  the  ap- 
pointment was  obviously  executed  in  order  to  raise 
700/.,  and,  accordingly,  within  a  few  days  706JL  was 
raised  on  this  share,  but  of  this  435JI  was  paid  in 
respect  of  the  premium  and  stamp  on  the  articles 
of  clerkihip  of  William  Richard  Preston,  who  was 
one  of  the  objects  of  the  power  of  appointment,  and 
100/.  iras  applied  In  payment  to  Aognstns  bhnsdf, 
bat  I  find  it  difficult  to  say  that  this  application  of 
4B6/.  for  the  benefit  of  William  Ricbarl  Preston 
can  iegitimatdy  be  treated  as  an  appointment  made 
to  him ;  if  it  were  so,  it  ought  to  hare  been  in 


writing,  which  it  is  not,  and  I  can  only  treat  thla 
at  money  paid  by  the  fiither  for  the  baieflt  <it  fais 
agl^  and,  as  far  as  I  can  gatha*  ham  the  evidene^ 
the  remaining  165/.  was  retaided  1^  the  father  fir 
hia  own  benefit.  It  would,  I  think,  be  contrary 
both  to  principle  and  antiMriQr  if  an  a^iMntmeaC 
to  one  object  of  the  power  could  be  supported  by 
the  apidication  of  money  raised  by  the  aj^ntce 
on  the  share  so  a^i^ted  for  the  benefit  <tf  aoocfarr 
object  of  the  power  nowhere  menflooed  in  any  of 
the  deeds  <tf  anwbitment.  It  is,  I  think,  nnqoee- 
tionable  that  to  render  this  valid  as  an  appoiutinait 
it  must  be  put  in  writing  acctn^ing  to  the  expreaa 
words  tit  the  power;  this  is,  I  think,  distinctly 
eaUUished  by  the  case  of  Topkam  r.  IMx  of  Pon- 
Unui,  81  Beav.  625.  As  to  the  other  appabOmaat, 
the  arrangenwnU  for  raisiog  the  money  bad  ob*i- 
onsljr  been  made  previously  to  ttie  Mecntion  of  the 
deed,  and  the  transacUon  ia  In  factoontemporaneoaa. 
The  amointment  to  Mary  Ann  ia  execnted  oo  tiie 
8th,  and  the  money  is  raised  on  tiie  9th  Dec  1852, 
and  the  money  raised  seems  to  me  to  have  been 
whdly  employed  for  the  benefit  of  the  father  mad 
mother ;  and  if  the  matter  icated  here  I  ahoald,  aa 
at  pesent  advised,  set  aside  both  diese  awotac- 
menta.  This  brings  me  to  the  consideration  of  the 
effect  of  the  deed  of  the  1st  Jan.  1854,  and  tUa 
ruacs  two  onestions ;  Was  tliis  a  transaction  d^a^ 
Ue  of  confirmation  ?  and,  if  it  waa,  baa  it  been 
confirmed  ?  Oo  the  first  question  I  tUnk  U  dear 
that  the  appointment  was  not  ip»o  /ado  void,  but 
that  it  was  only  TddaUe.  Aa  the  appolnlnairta 
stand  alone  on  the  deed  polla  tbey  axe  good  and 
valid ;  It  is  only  the  disoovery  of  the  pnipeoo  for 
which  they  were  made  that  renden  them  -innlid, 
and  this  purpose  must  be  proved  by  tiie  peraana 
who  seeks  to  impugn  the  apptdntments.  I  there- 
fore hcdd  it  to  be  clear  that  they  were  only  voidabin 
and  oooaeqnenUy  that  they  were  capable  of  beinc 
confirmed.  The  next  question  is,  Has  this  deed  of 
the  1st  Jan.  1864,  conflrmed  these  two  appoint- 
ments f  I  have  no  doubt  that  it  has,  provided  that 
it  has  been  duly  «ucoted  by  every  person  who  ia  a 
party  thereto  noderatandii^  iu  tme  purport  and 
effect.  It  la  only  impogned  by  the  plaintiff; 
some  (tf  the  defendants,  if  it  be  set  nttdev  vUl 
be  ready  to  take  advantage  of  it^  but  th^  do 
not,  as  indeed  they  coold  not  as  defendants,  direetlj 
attack  it.  The  question  is,  therefore,  resolved  into 
this :  does  the  plaintiff  prove  that  he  was  induced  to 
execute  tin  deed  without  fully  understanding  ita 
purport  and  cifect  t  On  this  head  I  most  saj  thnS 
after  eonsidraing  in  every  way  and  examining  aU 
tlie  evidence  on  the  subject,  it  appears  to  me  that  it 
is  Impouible  for  the  plaintiff  to  overcome,  or  in  the 
least  degree  to  impeach  his  execution  of  the  deed  on 
the  9th  Oct.  I860.  He  was  the  articled  ckrk 
of  a  solicitor  (his  bfoUier-in-law).  He  was  endaa- 
Toniiog  to  raiaemoosiyon  Uaahan;  he  was  swan 
that  tiie  deed  he  was  called  upon  to  oxeente  waa  m 
deed  to  confirm  tix  appointments.  He  knew,  there- 
fore, that  the  appmntmentB,  to  render  them  valid, 
required  confirmation,  and  in  this  state  ot  ctrcum- 
Btances  he  voluntarily,  not  on  compulsion  or  per- 
suasion, or  indeed  at  the  instance  of  wtybod^, 
unless  it  be  that  of  bis  Intended  mortgngee,  deli- 
beratelv  exeonted  the  deed.  I  think  that  it  ia 
impossible  to  get  over  this,  ^e  direct  evidence  ia 
insnperable,  and  It  is  coo  firmed  in  vatioos  w^ys. 
In  the  first  place,  he  executes  Uie  deeds  of  April 
and  Hay  1861,  and  he  does  this  six  months  after 
the  execution  of  the  deed  of  cooflrmation.  If 
the  transaction  were  c^aUe  of  bring  mtiled 
and  nwde  ralid  br  cooflrmation,  this  haa  madn  it 
io.  I  think,  as  I  hare  stated,  that  the  appcrintmenta 
were  not  ipio  facto  void,  that  tbey  were  capable  of 
being  ratified,  and  that  the  pUiotlfl  has  ratified 
.them.  It  ilea  upon  him  to  BdVtt)Ml4k::^ntf  in- 
'Digitized  by  VjXjtTyTt: 
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dooed  to  do  n  by  aodae  ioflaeoce  or  by  misrepre- 
•enUttiona  or  otbw  circnmitances  of  fmad.  He  bah 
wbolly  failed  in  di^ng  so ;  he  waa  boaad  to  inqaltid 
why  be  wu  called  npoa  to  confirm  the  appoiotments, 
in  other  worda,  why  the  appointments  required 
ooaflmiatioB  ;  he  deliberately  ratiflea  them,  and  he 
take*  DO  atep  to  aet  them  aalde  for  nearly  aeven 
yeara.  Il  ia  true  that  he  waa  out  of  the  country 
daring  ■  luge  piwtioa  of  that  tim^  but  be  «ia  in 
the  eoaotij  for  many  montha  after  tie  had  executed 
the  deed,  and  while  he  dealt  with  these  shares.  In 
this  state  of  circomstaoces  I  am  of  ofdoion  that  he 
cannot  now  rip  open  the  transaction,  and  that  lus 
biQ  must  be  dismissed  with  costs. 

Soliciton  for  the  {daiotiff  Tcu^r  and  Son. 
Solicltonfra  defendant!,  J.TViNr;  W,M.P^ttimi 
CaprM  and  Cb. 


V.  C.  BTXTAB.T>S  OOimT. 
Beportod  tw  Edward  Wiasunr.  Esq.,  BsrTl>tar«fe-La». 

Ftiday  JWy  9tk. 

BOSB  V.  BOWB. 

WiU — OmtractiMr—GiJt  of  mU,  wilA  power  to  mS 
— Life  atate. 

A  tatator  gaoe  to  hu  irife  the  rents  and  inttreat  of  all 
property  for  her  life,  but  ttUl  giving  her  liberty  to  hU 
ana  diipou  of  t/te  wkoU  or  mjf  part  of  VtB  Mid  pro- 
ptrli/  if  ake  ahoitld  think  proper  to  to  do;  and  he 
directed  thai  all  hit  pmpertg  remainiHg  at  her  death 
thoaid  be  dictded  into  tiro  equal  parte,  one  moiety 
among  tix  ptrtont,  and  the  other  moiety  among  three, 
but  that  if  any  oj  the  nine  legateee  should  die  before 
reeeieiag  their  tnare^  having  no  tAUd,  ateh  kgatee'i 
ahtm  be  eqiaUfy  JSoidtd  htOMtH  the  other 

Itgateet: 

BeU,  that  theteatatoi't  uidoiBtookotdya  Ufe  interest  in 
the  property: 

Heidf  Jurther.  that  none  of  the  legatees  to  wAoai  one 
moiety  of  vtt  prepertif  toot  bequeathed  were  entitied  to 
dian  M  the  other  meuty. 

This  was  an  administralioa  siUt. 
JoKph  Swaon  by  his  will,  dated  the  38th  Feb. 
1834.  made  the  following  disposition 

I  jdr*  to  vaj  dear  wifs  Ana  Swmul  the  rants  and  litt«r«at 
of  all  my  jwopeitj  whataoerer  and  whereaoerer  for  her  Ufa, 
tmt  atill  giTing  aer  the  libertr  to  Mil  and  dispose  ot  the 
«h(de  or  any  port  ot  the  aa]d  property  If  ihfl  sball  think 
pnper  M  to  do ;  and  what  property  remains  at  her  death 

a win  is  that  the  freehold  and  oopjhold  eetatM  be  then 
,  IF  not  soU  before,  and  with  all  the  other  ptopeitJ 
ramuninctobe  dirided  into  two  equal  parts;  one  part  I 
direct  to  be  eqaally  divided  between  the  six  foUowing  per- 
•CBB :  my  brother  William  Bwann,  of  Little  Bookham.  in 
Surrey,  my  sister  EUsAbeth,  the  wife  of  Foter  Welter,  my 
■Ister  Ann,  the  wife  of  Bl^iaid  Chitty,  mr  alster  Hannah, 
the  wife  of  Bidnvd  Boee,  mj  brotbaar>in-law  James  Com- 
fort, all  of  OorUnsf  aforesaid,  and  mr  brother  Henry 
Swann.  now  or  lately  liring  with  Edward  Ham  ■bar,  at 
ll«wid,ia  Sussex ;  and  tlie  otlter  partldirect  to  beeqully 
divided  between  the  three  loUowi^  persons  :  William  Hall, 

a brother-in-law,  now  or  lata  of  Elthom,  in  Kent.  Stephen 
i,  my  brather-ln-law,  Xary  Cant,  my  siat«r-ln-Uw,  both 
«f  Dorking  aforeeiid.  If  any  of  the  above  nine  leKateea 
sboold  die  before  reeeiving  their  share,  having  no  child  or 
dtOdnn,  snoh  legatee's  share  to  be  eqnally  divided  between 
the  otlMT  legnteea.  And  if  the  legatees  should  die  before 
TCMiv&Mt  their  share,  having  a  child  or  ohildren,  soch  shall 
reeeiv*  QielT  parent's  share  the  same  as  such  parent  wonid 
^  U  living,  and  to  be  eonally  divided  it  more  than  one 
ebUd.  And  I  make  my  dear  wife  Ana  Bwann  exacntrix, 
and  William  Byda,  ot  Docking  aforesaid^  ezeeotor,  ot  this 
my  wiU. 

The  teatator  died  in  184^  and  hli  will  waa  proTed 
by  hia  widow  alone.  Fart  of  Ut  penonal  estate 
consisted  <rf  700L  stock,  which  the  widow  aold  in 
order  to  lend  2001  to  a  £riend,  and  which  on  being 
tepud  the  placed  to  her  own  credit  in  the  London 
and  County  Bank. 

TIw  tettator'a  widow  nude  her  will  in  Match 


1S57,  and  by  it  she  bequeathed  the  residue  of  her 
personal  estate  to  two  personi  tfaernn  named,  and 
appranted  tiie  defendaot  her  executor.  She  ^ed  in 
18C5,  and  upon  her  death  the  defendant  claimed 
the  property.  Thereupon  this  suit  waa  instituted 
for  the  administration  of  the  testator's  estate. 

Two  questions  arose  upon  the  construction  of  the 
will— first,  whether  the  testator's  widow  took  an 
abaolnt^  or  merely  a  life  Inteneit  in  his  property, 
and,  secondly,  whether  the  peraone  to  whom  one 
moiety  of  the  testator's  residuaty  estate  waa  be- 
queathed were  entitled  to  share  in  the  other  moiety, 
some  of  the  persons  to  whom  the  said  moietiea  were 
respectively  bequeathed  having  died  in  the  UfeUme 
of  the  testator's  widow  wiUiout  children. 

Eallat,  len..  for  the  plaintiff,  mlmiitted  the 
questions  to  the  court. 

Betuhaw,  for  the  representatiTe  of  a  deceased 
l^atee,  argued  that  the  testate's  widow  had  onjy 
a  life  interest  in  the  property.   He  cited 

Martin    'Holgate,  L.  Sep.  1  Eng.  A  Jr.  App.  175 ; 

Lanphier     Biick,  2  Dr.  A  S.  484 ; 

Be  Ortm'M  Trust,  L.  Bep.  8  Eq.875  j  16  L.  T.  Bep. 

KarOihe,  Q.C.  and  A.  B.  iftffitr,  fdr  the  defendant, 
contended  that  the  life  estate  glren  to  the  widow 
was  enlarged  by  the  snbeequent  words  in  the  will 
to  an  absolute  interest.  The  gift  orer  merely 
opnated  on  such  part  the  pr^ert^  as  she  had 
made  no  disposition  of  either  in  hn  lifetime  or  hj 
her  wilL   They  cited 

Martin,  v.  M-xrtin,  L.  Bep.  2  Eq.  404 ;  15  L.  T. 

Bep.  K.S.99  ; 
Wynno  v.  HawMiu,  1  Bro.  C.  C.  179 ; 
Qude  V.  Worthington,  3  De  G.  &  Sm.  389 ; 
PhiUipt  V.  Satiwood,  li.  &.  Q.  (temp.  Sagd.), 
270,298; 

Comtahle  v.  Btdl,  3  Be  O.  &  Sm.  411 ; 
Holtaee  r.  Godson,  8  De  G.  M.  &  G.  152. 

Hanaing  and  n<dUtt,  jno.,  for  other  parUea. 

ne  Vics-Chaucbllob, — It  has  been  ai^ed  that 
the  testetor's  widow  took  an  absolute  interest  under 
her  hasband's  wilL  That  argument,  however,  is 
inconsistent  with  the  plain  and  seniible  view  of  the 
testator's  language.  Nothing  can  be  clearer  than 
the  words  at  the  beginning  of  the  will,  which  give 
the  widow  a  life  estate.  It  has  been  said  that  the 
life  eetete,  so  clearly  given,  ia  enlarged  into  kn 
abaolute  interest  by  the  subsequent  worda  giving 
the  widow  power  to  sell  or  dispose  of  the  whole  or 
any  part  of  the  property,  and  directing  a  division  on 
her  death  of  the  residue.  That  direction  to  divide 
however,  applies  not  merely  to  that  portion  of  the 
property  which  shonld  remain  nndlspoaed  of  at  the 
widow'a  death,  but  to  every  part  of  it.  To  enlai^ 
the  life  estate  into  an  absolute  interest  would  be  not 
only  to  destroy  the  esUte  expressly  given,  but  to 
defeat  the  gift  over.  The  authorities  referred  to 
differ  from  tlie  present  case.  That  of  Gude  v. 
WorthiagtoH  (tvp.)  is  the  strongest,  but  that  is  a 
most  remaruble  decision,  and  ^e  caae  was  not  very 
elaborately  argued.  It  is  not  necessary  to  notice 
the  other  cases.  My  opinion  is  that  the  widow  took 
only  a  life  estate  with  power  to  sell  for  the  purpose 
of  conversion.  Aa  to  the  other  question,  there  is  a 
clear  gift  over  of  one  moiety  of  the  property  to  the 
first  six  persons  named  in  the  wil^  and  a  similar 
f^t  of  the  other  moie^  to  the  last  three  persona 
named.  The  dlrecUon  that  If  any  of  the  nine 
legatees  should  die  before  receiving  their  share, 
leaving  no  child  or  children,  such  legatee's  share 
should  be  divided  among  the  other  legatees,  must 
be  md  reddendo  singula  singulis,  in  which  case  none 
of  the  penoos  to  whom  one  moiety  of  the  pr^rty 
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it  beqnenthed  can  be  entitled  to  share  in  the  moiety 
giren  to  the  others. 

SoUciton  for  the  pluotiff,  Dunata  and  iltirlon. 

Stolon  fbr  the  defendooU,  BtaUffiefdj  lowi^. 


TAundmf,  Nov.  II. 
St  AUAHO  Baxkibo  CoMpiMr  ;  Ex  parte  Db. 

COIXDM. 

Ooapainf  —  Windb^tp  —  Skant — l\-oviaimial  ctrlifi- 
eatt  for—lAOt^tji  of  hoUn 

Tfte  (Srecton  of  a  con^nj/  dah  iasued  promtumat  cer- 
t^cate$  jvr  wmt  mant,  vmeh  provided  lhat  \f  a 
aecond  instalment  of  the  capital  and  premium  money  in 
reapect  of  the  shares  tats  not  paid  before  a  particular 
day,  tit  amount  paidfor  the  uaret,  with  all  the  rights 
am  prinkga  cppmtaimt  to  the  eertijieatet  wtmd  be 
farmed. 

B^df  that  the  holder  of  tttcA  nrtificatet  who  had  trans- 
ferred hit  Aaret  wiuioHt  paying  the  oeeond  inttalmente 
was  not  liable  as  a  contributory, 

TbM  wu  an  adjonrned  aammoiii  on  behalf  of  Dr. 
C<dlum,  for  the  purpose  of  haTiog  hia  name  removed 
from  the  Uat  of  contribatorifla  of  theabore  company 
under  theae  ciroamttances. 

The  company  waacitablMied  under  a  royal  char- 
ter and  a  deed  of  settlement,  dated  retpectirely  the 
19tb  Feb.  and  the  Uth  April  1861. 

Tbo  original  capiUl  was  500,000/.,  in  25,000 
■bares  of  20/.  each.  Od  the  3rd  Jan.  1865  tlie  di- 
rectors,  baviag  preTioualy  receired  the  consent  of 
the  C(HDmiiBlODen  of  the  TMasury,  paued  a  reeo- 
lutioa  to  inoreaw  the  cai^tal  of  the  company  from 
600,000£.  to  1,000,000/:.  by  the  cieaUon  of  25,000  new 
■baret  of  20/.  each.  From  Uie  date  of  the  forma- 
tion of  the-compaay  the  shares  stooi  high  in  public 
opinion,  and  the  directors  issued  the  new  ahues  at 
15/.  premium  on  the  20/.  shares. 

On  the  27th  Jan.  1 BC5,  Dr.  CoUum,  who  had  not 
held  any  original  shares,  but  had  seen  the  prospectus 
embodying  tne  resolution  of  the  Sid  Jan.,  applied, 
on  one  of  the  printed  forms,  for  100  new  shares. 
On  the  10th  Feb.  1865,  the  acting  maoagra  wrote  to 
Dr.  Collum  stating  that  the  directors  bad  allotted 
him  thir^-flre  shares,  and  requestiog  the  payment 
ot  S50/.,  D^Dg  21. 10s.  per  ahare  capital,  and  7/.  10s. 
per  abare  premium  on  the  allotfed  ihares.  At  the 
foot  of  the  letter  was  afllzed  the  following  state- 
ment:  "This  sheet  to  be  presented  entire  at  tin 
bankers,  who  will  sign  the  receipt  annexed,  and 
most  be  retained  by  the  allottee  until  exchanged 
for  the  usual  certificate." 

On  the  15th  Feb.  1865,  Dr.  Collum  paid  the  860/., 
and  receiTed  a  receipt  from  the  bank.  Shortly 
afterwards  the  directors,  having  caused  to  be  pre- 
pared certain  provisional  certificates  of  the  new 
shares,  thirty-five  of  them  were  fwwarded  to  Dr. 
Collum  in  respect  of  Ms  sbarei.  Theae  certificates 
were  in  the  following  form : 

ProrUoBal  Certifiaate  of  New  Xsne. 
Hew  Shan,  08840. 
Aloatlc  '"i"¥'pff  Cor^ratk«t  ^  Inoorporated  hj  £070! 

TUb  Is  to  eattitj  that  the  holder  of  the  provisional  ooti- 
fleate  baviiw  paid  to  the  Asiatio  Banking  Cwpoiatloii  the 
■nm  of  81.  Vk.,  belns  the  first  instalment  of  c^dtaL  and 
71.  lOi-^the  first  iustauaent  of  pnmium,  in  reapect  of  new 
■bare,  No.  02S4O,  for  901.,  in  the  Asiatic  BanUiiff  Corpora- 
tion, will  be  entitled  npon  payiaent  of  the  atun  of  21. 10«., 
btinm  the  leoond  iastalment  of  capital,  and  71. 10(.,  bdng 
the  Mlanoe  of  premlam  in  respect  of  the  said  ibaras.  on  or 
before  the  30th  June  1B65,  and  in  exeeation  of  the  aeed  of 
aooeaaion,  to  be  prepared  in  respect  ot  ancii  new  capital,  to 
be  regirtWfod  as  a  proprietor  of  share  No.  08840  for  80).  In 
the  new  ouital  of  the  Mid  oompan;,  havinc  51.  paid 
tlme(n.s«l:$«ottotlMpubUahedtenuof  ismeand  to  the 
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rsgnlatlan  of  the  ehartar  dead  at  ■etUaneBt  aad  deal  oC 
aooaanon  thereto. 
Dated  tUa  Slat  dar  of  Hanh  1885. 

J.  W.  IdkWUKC^  AictlBg  GflBoal  Humer. 

Enteed.  A.  D.  Davu,  AeMagj-Aeeowatairt. 

N.B.  In  detaolt  4^  permeiit  of  the  sacoad  iaatahnn)'  ot 
capital  and  the  balance  <rf  premium  on  or  befjTS  ibe  Sfth 
June  1806,  the  amount  paid,  together  wilhall  tin  n^tasai' 
pnvilesea  apprartenaat  to  thia  oeitifiaata,  will  be  forfeited. 
Holdet*  desiioas  of  doing  bo  m»7  utioipate  theae  pajieaite. 
at  a  disoonnt  of  6L  per  cent.  Pajnaaot  maj  be  made  it 
Bomha^  at  the  rate  <x  St.  per  rupee. 

On  the  29th  March  1866,  Dr.  Collum,  witbottt 
paying  the  second  of  ths  above-mentioned  instsl- 
meots,  sold  his  thirty-five  shares  through  his- 
brokm.  In  the  case  of  twenty-flve  of  the  ihaRS, 
the  pudiasere,  having  paid  the  second  instalnentB, 
were  accepted  by  the  company  and  placed  on  the- 
register,  but  as  to  the  othor  ten  no  instalment 
had  been  paid,  and  the  allottee  had  not  been  regis- 
tered. 

The  company  having  been  ordered  to  be  wound- 
op^  Dr.  CoUum's  name  had  been  ^aoed  on  the  lilt 
of  contribntories. 

Hence  this  application. 

Sir  R.  Palmer,  Q.  C,  il.  E.  Miller,  and  Chitly,  in 
■npport  of  the  anmnions,  submitted  that  the  new 
shares  which  w«re  held  by  Dr.  Ccdlnm  were  trans- 
ferable by  the  driivery  w  the  provisional  cerUfl- 
catee,  and  that  upon  the  terms  of  the  coRtract 
between  bim  and  uio  company  as  above  set  fortl^ 
he  was  clearly  no  longer  a  Bhareholder  in  the  com- 
pany.  Tliey  cited : 

Be  Littlehampion.  Bavre  and  Hanfieur  Steaat' 

ship  Oon^nv,  L.  Bep.  5  Sq.  110 ; 
Eustace  r.  DMin  Trunk  Cmnectittg  fiotlMwy 
Compaiiy.Ii. Bep. 6  Eq.  laa {  18L.T.B«p.N.& 
679 ; 

Re  KoUman's  lUtibcay,  LaeomoUve,  and  Carriage 
Improvement  Conmany ;  Wm  parte  Berrerferit. 
2  M.  &  a.  197. 

Dideentony  Q.  C.  and  A^&Bwici,  for  the  Uqnidator, ' 
contended  that  the  true  contract,  bj  vhich  Dr: 
Collum  was  bound,  was  that  whidi  aroea  out  of  his 
undertaking  C^ben  be  accepted  the  shaics),  to  sign 
the  diarter  and  deeds  of  the  company ;  that  in  ooa% 
oection  with  that  Uie  bank  could  have  compeHra 
him  to  perform  his  contract,  and  accept  aU  the 
shares  for  whidh  he  had  agreed  with  them,  and  that 
the  delivery  of  the  proviaioaal  certiflcatea  could 
not  extmerata  him  ftomhla  original  oontnwt,  of 
whidi,  in  reality,  he  had  committed  a  breadi.  Eran 
if  the  case  reated  entirely  upon  the  oontract  con- 
tained in  the  certificates,  the  [Roviaion  as  to  tbs- 
righta  under  Uie  certificate  bdng  forfeited  in  de- 
fault of  payment  of  the  second  instalment  mut 
be  underatood  as  fMthe  benefltolthecoairMyt— ^ 
not  for  d»  baneflt  <^  the  diardiolden.  R  oonld  not 
be  intended  that  a  shareholder,  b^  breaking  tha 
contract,  was  to  be  allowed  to  aTOid  Ms  Ifabili^. 
Th^  cited 

Edwards     KtUmm  fiatlwow  OwBpaii¥,14  CB.* 

N.S..526: 
De  Pass's  case,  4  Da  G.  A  J.  537. 

The  Vicn-CHAHCBixoR.— The  ■ubject-matter  of 
this  contest  relates  to  a  contract  betwem  the 
directors  of  the  company  and  the  holdw  of  certain 
provisiooal  certificates  for  new  shares  in  it.  At 
the  end  of  each  certificate  is  a  notice  showing  tiiat 
the  right  to  the  shares  conferred  by  the  certificate 
is  not,  upon  the  authorities,  one  that  oonld  enable 
the  company  to  make  the  holder  of  the  certificato 
liable  as  a  shareholder.  The  case  of  Aofon  t.  Tta 
Dublin  Trunk  Conneetinff  Sailwmf  Cmaa^  (mP-> 
.  shows  that  a  mere  allottee  of  snares  by  virtoe  w 
1  sudt  a  docomeat^  tUa>  cannot  be  ^o^nj^aUed  to  so 
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.further  aod  make  biouelf  a  complete  shareholder. 
The  terms  of  the  contract  between  the  directors 
and  the  holders  of  the  proTuionai  certiflcates  are 
dear  and  distinct;  the/  are  as  foUowa: — "In 
default  of  pajment  of  the  second  Inrtalmoit  of 

•capita],  and  the  balance  of  premium  on  or  before 
the  30tii  Jane  I8G5,  the  amount  paid,  together  with 
all  the  rights  and  prirtleges  appurtenant  to  this 
certificate,  will  be  forfeited.*'   It  is  said  that  Dr. 

-<Jullum  dealt  with  the  thirty-fire  shares  as  hit  own 

g'operty,  and  that  he  has  retained  some  of  than. 
Bt  evea  if  that  were  so  be  never  paid  the  second 
-inatalmenta,  and  therefore  all  his  rights  and  privi- 
lege* as  a  iiolder  of  the  prorisional  certificates  is 
fOTfeited.  There  is  no  analogy  between  the  present 
.^gase  and  those  cited  in  the  course  of  the  arguments 
•agaiiut  the  appUcatioa.  The  summons  must  be 
allowed  with  costa.  The  liquidator  will  have  bis 
'<»stsantof  the  estate. 

Solidton  for  the  aspUcatioii,  Bu^anb  and 
Solidtors  for  the  liquidator,  Fresh/ieU  and  Co. 


V.  0.  KAXJNS'  oouax. 

Bcpoitcd  br  G.  T.  EDV.Aao>,  Biq.,  B«Tiitsr«t-LMr. 

Friday f  Julg  2. 
Boas  r.  Taiham. 

^dMUMtratian  suit — Dutribution  of  asutt — LiabQity 

of  executor^Creditor, 

IFAere  a  credVor  omits  to  bring  in  his  claim  undtr  a 
decree  cf  ad}ainislration,  he  iota  his  remedy,  not 
agaiatt  the  property,  but  agaiitst  the  executors,  who, 
lu/  distributing  the  assets  under  the  decree^  are  ex- 
onerated from  all  liabUity  in  respect  oj  them. 

The  testator  in  this  administration  suit  was  a 
.leasee  for  a  term  of  ninety- nine  years  from  Christ- 
inae  1860  of  certain  land,  uponwnidi  he  co Tenanted 
tj  the  tease  to  expend  ISOOJL  in  building  a  mes- 
suage or  warehouse  of  certain  dimensions  within 
twelre  months  from  the  date  of  the  lease,  and  to 
keep  the  messuage  so  to  be  built  In  good  repair,  and 
^ve  it  up  in  good  repair  at  the  end  of  ttie  term. 
The  testator  died  tn  1864,  haTlng  been  prevented  by 
an  injunction  of  this  court  from  building  according 
to  this  covenant.  A  decree  for  the  administration 
of  his  estate  was  made  in  Dec.  IBG-i.  In  March 
1866  the  executors  sold  the  leasehold  property,  and 
obtained  from  their  assignee  a  coTenant  of  indem- 
iii^  against  all  breaches  of  the  corenants  in  the 
leese. 

The  whole  of  the  testator's  estate  was  now  in 
oonrt,  and  the  only  question  which  arose  upon 
the  present  petition,  which  was  presented  by  a 
zeaidnary  legatee  of  a  moiety  of  the  testator's  estate, 
for  payment  of  bis  share,  was  whether  the  exe- 
cutors were  entitled  to  haro  any  portion  of  the 
fund  retained  In  court  to  meet  the  liabilities  under 
the  corenants  of  the  lease. 

Owen  tar  the  petitioncr,  and  Nalder  for  the 
nli^ntiff  in  the  suit,  contended  that  no  part  of  the 
fund  should  he  retained,  as  the  execators  were  snfll- 
deotly  indemnified  by  the  decree  of  the  court. 

Widxas  for  the  executors,  and  Homer  toe  other 
parties,  maintained  that  a  portioB  of  the  fond 
shonlil  be  retained  >s  an  iBdamii^y  fund. 

The  VioE-  Chafcbllob. — This  petition  raises  a 
ptAnt  of  gnat  importaoee.  It  appears  that  the 
testator  was  iite  lessee  of  various  properties,  and  in 
.particular  of  one  which  was  subject  to  a  covenant 
within  twelve  month*  to  erect  a  bnUdio^  and. 


thereon  to  expend  ISOOiL^  and  the  lease  being  dated 
in  1661,  that  there  was  a  breach  of  that  covenant 
in  18fi2,whidi  entitled  the  lessen- to  recover  dwnages 
before  the  Ist  Jan.  1868.  In  1861  the  testator  died, 
and  there  has  been  a  decree  for  the  admlnUtratioa 
of  his  estate,  which  calls  on  all  the  creditors  on  that 
estate,  to  bring  in  their  claims.  The  lessor  was  a 
creditor  for  or  in  respect  of  the  breach  of  the 
covenant,  and  if  he  had  brought  an  action  against 
the  esecotor,  would  have  been  entitled  to  recover. 
I  apprehend  that  every  creditor  is  bound,  under  a 
detaee  for  administration,  to  bring  in  his  cid[ni,  wad 
if  he  omits  to  do  so,  the  consequence  is,  not  that  he 
loses  his  remedy  against  the  property,  but  i^nst 
the  executor  who,  by  diatribnUng  the  assets  under 
the  decree,  is  exonerated,  and  the  claim  on  the  assets 
thereby  must  faiL  The  lessor  omitted  to  bring  in 
his  ctatm,  for  it  was  a  debt  to  which  he  was  enUtled 
as  mntdi  at  that  time  as  now  or  on  any  day  between 
that  and  the  expiration  of  the  tease.  Not  having 
brought  in  the  claim,  he  can  no  longer  proceed 
against  the  executor,  but  must  follow  the  assets. 
This  is  a  rule  of  ranch  convenience,  and  being  a  rule 
of  this  court,  I  do  not  know  how  I  can  do  oSerwise 
than  hold  that  the  executor  is  exonerated.;  for  if  I 
do  not,  suppose  there  Is  a  lease  of  ninety- nine  years, 
and  an  executor  distributes  the  assets  where  thm 
has  been  a  covenant  broken,  there  is  a  liability 
during  all  that  time,  and  in  this  case  there  are 
thirty  or  forty  years  to  run,  and  the  argument  goes 
to  that  extent,  because  it  is  a  continuing  breach, 
and  the  lessor  may  bring  an  action  at  any  time,  and 
the  executor  seeks  protection.  The  case  of  Bemett  v. 
Lytlon,  2J.&K.  55,  was  referred  to,  where  the  assets 
were  distributed  under  an  order  of  the  court  in  aa 
administration  suit,  and  there  was  an  Indemnity  to 
the  executor  precisely  as  in  the  present  case.  Mr. 
Wickens  has  done  right  to  bring  this  matter  to  tiie 
attention  of  the  court,  but  I  am  of  opinion  that 
there  is  no  right  to  keep  the  assets  In  court.  It 
may  be  made  a  part  of  the  order  that  the  peculiar 
circomstanoes  were  brought  to  the  attention  of  the 
court.  The  executor  having  made  a  claim  to  retain 
the  fund  to  answer  any  liability  under  the  head  of 
covenant  io  omitting  to  build  such  buildings  as  by 
the  contract  are  covenanted  to  be  erected — Order  as 
prayed.  I  have  not  pot  tMs  cose  as  comiDg  under 
Lord  St  Leonards'  Act  (22  &  28  Yiet  c.  S5,  s.  27), 
but  have  decided  quite  independently  ot  thai 
statute. 

Solictors  for  the  plaintiff.  Few  and  Co. 
Fcr  the  executors,  Flidgctej  Clarke,  end  Co. 
For  the  widow,  £ai«r  and  Kq. 


V.  0.  JAMESES  C0T7B.T. 

BepoTted  by  W.  H.  Beknet,  uid  B.  T.  Bodut,  EaQnk* 
BBTTliten-U- , 

Tuesday,  Nm.  9. 

TwntAX  V.  FosEBL 

Practice—  Order  to  continue  suit  without  r^reseaiatii  a 
of  a  deceased  d^endant—lo  ^IQ  Vict,  c.86, 

In  a  auit  for  account  against  a  trustee,  the  court  on  death 
{b^ore  replication  or  notice  of  motion  for  decree)  of  a 
deftndanl  who  wa*  a  tmant  for  life  of  one  Smirs  of 
the  trast  property,  made  an  order^  ex  parte,  to  eoafiaw 
the  suit  without  any  personal  repreeeittative  of  the 
dtc&md. 

This  was  a  suit  instituted  against  the  defendant^ 
George  Twynam  Porter,  for  an  acconut  of  moneys 
which  he  had  received  on  behalf  of  the  plainmf, 
including  the  rents  and  profits  of^cert^n^Uaad 
leasehold  estates  to  «hi(£  ^e  ptklntid,  heijKraicr 


S52-Voi.xiL.irj.-J2£POi77^.    THE  LA.W  TIUE3. 


IKoT.  M,  im 


V.C.  J.]      Lord,  akd  Nosth-Wbst.  Rail.  Co.  r.  OAsmsTT.  CARBiOKPSBonB  Elkotiob  Pn. 


Edward  Twynam,  aod  her  sUter  Emily  Porter,  the 
wife  of  the  flret  defeDdant,  were  eaUtled,  as  tenanta 
in  common.  The  plaiotiff  and  Edward  Twjnara 
bad  conreyed  their  share  of  the  aame  eatates  to  the 
defendant  G.  T.  Porter,  upon  tnuta  for  the  manage- 
meat  thereof,  and  the  aame  defendant  had  receiTed 
the  renta  and  profits  thereof  for  a  number  of  years. 
Edward  Twynam  and  Emily  Porter  were  made 
defendants  to  the  snit  in  respect  of  their  interests 
in  the  eatates.  The  share  of  the  defendant  Emily 
Potter  was  in  settlement,  bitt  she  waa  entitled  to 
the  rente  and  proflta  of  the  estates  for  her  life  for 
her  a^arate  use,  with  remainder  to  the  dtfendant 
6.  T.  Porter  for  his  life.  In  March  1 869,  the  defen- 
dant Emily  Porter,  duly  appeared  to  the  bill,  and  in 
Ang.  1869,  she  died  h^>re  re^icatlon  or  notice  of 
motion  for  decree. 

Thurston  HuJland  now  mored  ex  parts  on  behalf  of 
the  plaintiff  that  the  soit  might  be  carried  on  and 
pnyecuted  either  without  any  rejovsentatire  of  the 
deceased  defendant,  Emily  Porter,  being  present,  or 
^idnst  the  defendant,  O.  T.  Porter,  her  hnihand,  as 
zepveaenting  her  interest. 

Tlie  Yics-CHAircBLLOB  had  some  doubt  whether 
he  had  jurisdiction  to  make  such  an  order  ex  partt 
without  notice  having  been  giren  to  the  other  defen- 
dants ;  but  upon  being  informed  that  the  bill  did 
not  pray  for  a  partition,  he  made  an  <Hder  that  ^o- 
eeealngs  in  the  anlt  ml^t  be  carried  on  witliout  any 
representaUre  (tf  the  defendant,  Emily  Porter. 

Solicitors,  Mesara.  IFaftcr,  Tw^ford,  and  Belward. 


Tkundof/,  Nov.  1 1. 
The  Lokdox  ahd  Kobth-Webtbrm  Kailwat 

COIIPAIIT  r.  GAaDKIT. 

li^imethH — CevmuM  mottotuaa  Aauss  as  c  fieerXoasc 

A  eoBoimt  not  to  vat  a  Aovse  at**  a  beei^ovte,  im,  or 
pMie  Aoue  /or  the  tak      npirituovt  figuore"  : 

SM  not  to  be  infrutgei  ^  the  tale  of  beer  bg  re- 
tail to  be  dnutk  off"  the  premtet. 

Ibh  was  a  motion  for  an  injunction  to  restrain 
the  defendant  from  using  a  house  and  premises  aa 
•  beerhouse  for  the  sale  of  beer  or  other  llqnors,  or 
otherwise,  in  contravention  of  a  covenant  entered 
into  by  the  defendant 

The  plaintiffs  had  sold  to  the  defendant  cert^n 
building  land  at  Wolverton,  in  the  county  of 
Buckingham,  and  by  the  deed  of  conveyance,  dated 
the  24Ui  March  1860,  the  di-fendant  covenanted 
(niter  alia)  that  the  land  and  other  hereditaments 
thereby  conveyed,  and  the  buildings  to  be  erecteid 
thereon,  or  any  of  them,  should  not  "  be  used  as  a 
beeihouBe,  inn,  or  public-house,  for  the  sale  of 
spirituous  liquors,"  and  that  no  elanghter-house, 
candle,  hat,  or  soap  manufactory,  tanyard,  bri(^ 
Uln,  tinman,  blacksmith,  or  common  brewer,  or  any 
other  trade  or  busineu  of  any  description,  should  be 
carried  on,  which  should,  or  might  hereafter,  be  a 
nuisance  or  annoyance  to  the  said  company,  their 
raccessors  or  assigns,  or  their  tenants  or  the  owners 
or  oooiQiers  for  the  time  being  of  tlw  neighbouring 
praniies. 

The  defendaot  occui^  a  house  built  on  the  land, 
and  in  Aug.  1869,  he  had  Uken  out  a  licence  to  sell 
beer  in  casks,  and  had  subsequently  taken  out  a 
licence  to  sell  by  retail  beer  to  be  consumed  off  the 
premises,  and  had  sold  beer  by  retail  in  accordance 
with  the  licence. 

Speed  and  7«ce,  in  support  of  the  motion,  oon- 
tended  that  the  defendnnt  had  committed  a  breach 
of  the  covenant,  and  referred  to 


11  Geo.  4  A  1  Will.  4,  o.  64.  8-  31 ; 
4ftSWlIL4,e.85,a.ll; 

The  Vnne  and  Beeifaouw»  Aoi  1809  fflS  VieL  e.  27) : 
Peaae  v.  Coate,  14  L.  T.  Bep.  K.  S.886 ;  L.  Bep. 
2  Eq.  688 ; 

Fielder  v.  Slater,  20  L.  T.  Bep.  N.  S.  112 ;  L.  Bep. 
7  Eq.  523. 

Jonee-Batemaw,  for  the  defendant  contra. 
i^Med  in  reply. 

Hie  YiCB-CiEAiiCELLon  ndd  it  vas  conceded  that 
a  be«?-house  could  not  mean  a  jdace  where  beer 
was  sold  in  any  quantities.  The  question  was  what 
did  the  parties  to  the  deed  mean  ?  What  was  the 
ordinary  meaning  of  the  word  beer-house  at  the 
time(l860)?  To  a  p««on  minded  toaacNtaln  tfa* 
legal  meaning  of  the  word  beer-faouse^  ba  would 
naturally  resort  to  Bamet'  Justice  at  the  FeM^  and 
in  that  book  (edit,  of  1845,  heading  "  Alehouse 
thm  was  the  following  definition:  **  A  beer-houie 
or  shop  is  a  house  io  which  beer,  ale,  porter,  cidM*, 
or  perry  is  sold  by  retail  to  he  drunk  or  consumed 
on  the  premises."  He  waa,  therefwe,  of  iqiinMm 
that  the  plaintiffs  were  not  entitled  to  the  injnBCtlim 
asked.  Coat*  to  be  coata  in  the  canse. 

Solicdior  for  the  plaiotiff,  Joints  B/entinaep, 


Itistl  SIrction  Vrtttioiui. 

CABRICKFERGCS  EMOTION  PETITIOK. 

Friday,  Jan.  29. 

(Before  O'Bbiek,  J.) 

Treatinff—Secia.  i  andZSo/  17  ^-  18  I  iel.  c.  102— 
Cooper  V.  Slade— Z>eeMiOMS  «/'  eoKmiltea  of  the 
Howm  o/Qmmeme—ProcedKro—Cbea. 

The  4tk  Mefiea  of  17  4*  18  Viet.  c.  103  emaeU  tiat 
"  mtrt  WM^deO**'  who  ahaU  eomplbf"  by  Kmttif 
give  meat  or  drink  toperamt  for  ihejnnpoae  of  knt^ 
elected,  or  far  being  elected,  or  with  Uie  vieto  of  car- 
nptl^  injuuacing  atich  peraona,  Aall  be  gvutg  of 
treating, 

J%e  23rd  aection  nakea  no  rejerenee  to  the  candidate^ 
but  enacfi  that  the  giving  of  entertainment  on  the 
polling  day  by  way  of  re/ruhmeat  aliall  be  puni^ 
cAle  in  the  penalty  o/iOa. : 

Held,  that  the  28n/  aection  appliea  aa  wdi  to  acta  dom 
by  the  candidate  or  hia  agent  a»  to  other  paraema,  ami 
thU  the  giving  of  tatA  sn/ertatnsHaC  on  Me  pelting 
day  ia  not  peouaaHfy  eomft  becauae  it  ia  dne  by  a 
cemOdatt  or  hw  agent. 

Cooper  V.  Slade,  G  E.  ^  B.  -.  6  H.  of  L.  Caa., 
emmined,  and  tdt  the  decuiona  of  the  Bouse  of  Om- 
moM  committeea  on  the  subject  of  treating  conaidered 
and  compared. 

On  the  polling  dav  a  large  number  of  voters  partook 
of  dnnk  at  the  house  of  C,  the  agent  of  the  ravwa- 
dent.  They  had  alt  promixd  to  vole  for  the  respon- 
dent ;  many  of  them  had  their  potiing  earda  with  them, 
and  the  great  majoritM  were  atun^  votera,  who  ^1 
(Actr  homea  very  early.  The  prineiptd  part  of  Oa 
(frifU^  mortooei;  was  not  stmtHed  until  the  eoaM 
teas  virtually  decided.  G.  denied  that  he  had  aug 
cerrvpt  intention,  and  atalad  that  wkat  As  dU  apoi  ^ 
hiaowupwtimi 

BM,  not  to  be  frwofui?  witiat  leet.  4. 

Where  drinking,  goes  on  during  the  easwusL  the 
candidate  soliciting  votes  in  jntblic  housea  and  ptacu 
where  drink  ia  aupfJied,  tM  inference  must  be  in 
favour  of  a  corrupt  intmtimd 

A  voter  waa  pnmM^^a''kaf'$^<!oinins::for  hia  cm. 
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CABBICKnBOUS  Elbctiox  PrriTiox. 


AmxAtr  roUr  vAo  toUdUd  en^pioipmnU  wa>  told  to  go 
tt  artttiH  KorJkMj  ami  «m  if  th»  maaagtr  vmnted 
iamb.   T^e  n^itmhMl  dtattd  that  Jtt  ttHtemptalad 

ufiuaeuig  voUm  .- 

Bild,  tkal  weicker  indueemeitt  mounted  to  Iriben/,  the 
lallir  act  being  one  of  mtre  charily. 

T%t  TOpoitdeMt  woM  declared  dmlg  elected,  ^t  hia  agent 
wn  frond  ta  Aqm  offemded  tminU  leet.  SS  of  the 
Act,  md  to  haet  dbm  oeff  wtoA  wtrt  to  he  repre- 
imkd: 

SiU,  Aerefore,  tiat  tie  re^fondent  wa$  not  entitled  to 
iiteeett. 

Tbia  wu  a  petititHi  Agaiait  the  retarn  of  Hr. 
Silvi^.  It  contained  the  ntnat  allegatlohi. 

(TBbiki,  J.— (Baring  dealt  with  the  alleaitkm 
of  mdne  jpflaenee  aaid):— Now,  it  ii  matenal  to 
dattd  Attention  to  the  two  wctions  of  the  Corrupt 
Fncticei  Prerentioa  Act  1854,  which  hare  been  so 
mndi  referred  to.  The  fourth  aection  prorides 
tiut.  "erery  candidate  at  an  electioa  who  shall  cor- 
npllg  hj  himself,  or  bj  or  with  anj  person,  or  hy 

Xnther  wi^s  or  means  on  his  behalf  at  any  time, 
r  befive,  daring,  or  after  any  election,  directly 
or  indirectly  give  or  provide,  or  cause  to  be  giren 
tfpniTided,  or  shall  be  accessory  to  the  giving  or 
ItDridiog,  or  shall  pay,  wholly  or  in  part,  any  ex- 
penie*  iscorred  for  any  meat,  drink,  entertain- 
meat,  or  prorisiMi,  to  or  for  any  person,  in  order  to 
litdected,  or  for  being  elected,  or  for  the  purpose 
«f  eorrapuy  influencing  such  person  or  any  other 
fmOQ  to  give  or  refrun  from  girtog  hit  vote  at 
nek  dection,  or  on  account  of  such  person  having 
TDtri  or  refrained  from  voting,  or  being  about 
t)  vote  or  refrain  from  voting  at  such  election,  sIuU 
te  dsoDcd  guilty  of  the  offence  ol  treating,  and 
iWl  forfut  the  >am  of  602.  to  any  person  who  shall 
ne  for  the  aame,  with  full  costs  of  suit."  Accord- 
ing to  tiie  obvioas  and  grammatical  construction 
d  that  section,  Uie  word  "  corruptly  "  at  the  begin- 
ning of  it  goveTD*  the  entire  of  the  section.  It  is 
not  necessary  to  rely  on  the  word  *'  corruptly " 
vliich  occurs  in  tbe  middle  of  the  section  of  the 
Act  before  tbe  word  ■*  infloenein^^*'  becanae  that 
idns  to  only  me  of  the  acts  mentioned  in  the  Bec- 
tipB,  but  the  vord  "  corruptly  "  at  the  beginning  of 
that  lectiou,  renders  it  necessary  that  every  act 
tiKtetn  mentioned  should  be  done  corruptly,  in 
Older  to  constitute  an  offence  within  that  section. 
Xhe  23rd  section  then  provides,  "  That  the  giving 
oresBsing  to  be  given  to  any  voter  on  the  day  of 
Mniaation  or  dav  of  polliag,  on  aoconnt  of  such 
Totsr  having  pidlied  or  being  about  to  poll,  any 
UM,  drink,  or  euterttinment  by  way  of  refresh- 
two^  or  any  money  or  ticket,  to  enable  such  voter 
to  f^taio  ref  reahment,  shall  be  deemed  an  illegal  act, 
sad  the  person  so  offending  shall  ftof eit  the  sum  of 
4<kfw  each  offence,  to  any  person  who  shall  sue  for 
thtiame,  together  with  foU  costs  of  awt."  In  that 
!M  section  the  word  "  corruptly  "  is  not  used, 
■ad  tboogh  that  section  does  not  mention  the  word 
"cudidate,"  it  applies  as  well  to  acts  done  by  the 
cudidate  or  his  agent  as  to  acts  done  by  any  other 
pnsoo.  Upon  those  two  sections  of  that  statute 
■hit  it  the  reastmable  conclosioD  ?  That  tbe  same 
act  of  a  candidate  which,  if  it  fell  within  the  4th 
NdiM  (as  having  been  d<Hie  corruptly)  would  dia- 
qulify  him  from  being  elected,  woul^  if  it  only 
m  within  the  28nl  aectioOf  render  bun  only 
Ii>ble  to  a  40«.  penalty.  There  must  therefore 
a  difference  between  the  acts  of  the  candi- 
bti^  which  were  legislated  against  by  those 
tve  sections.  Aa  ii  could  not  be  reason* 
dly  sopposed  that  the  Lujalature  intended 
to  nibjcct  the  caadidate  to  different  penidttes  by 


tbe  two  sections  for  the  same  act;  I  tliiiilc  the 
difference  is,  that  to  bring  the  act  within  the  fourth 
section  so  as  to  disqualify  the  candidate  from  being 
elected,  the  act  sbotdd  be  done  corruptly.  I  hare 
attentively  considered  the  authorities  whldi  wei* 
referred  to  b^  coansd  daring  the  trial,  and  the  first 
I  shall  mention  is  the  case  of  Cooper  v.  S/ade,  & 
H.  of  L.  Caa.  746,  and  previously  in  6  £.  &  B.  447» 
when  before  the  Court  of  Exchequer  Chamber. 
That  case  was  an  action  for  penalties  under  tbe  2nd 
section  of  the  Cwrupt  Practices  Frevention  Act, 
which,  by  the  first  paragraph,  provides  that  everr 
person  shall  be  guilty  of  mbery  *'who  ihall,. 
directly  or  indirectly,  by  hlmaelf  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  giro  or 
lend,  or  shall  offer,  promise,  or  promise  to  procure, 
or  to  endeavour  to  procure,  any  money  or  valuable 
cousidcration,  to  or  for  any  voter,  or  to  or  for  anj 
person,  on  behalf  (rf  any  voter,  or  to  «  lor  any 
other  person,  in  order  to  iudnce  such  Totw  to  rot« 
or  to  refr^n  from  voting,  or  shall  corruptly  do  any 
such  act  as  aftnesaid,  on  account  of  such  rotw- 
having  voted,  or  refrained  from  voting  at  any  elec- 
tion." The  questions  in  that  case  arose  upon  the 
7th  and  8th  counts  of  tlie  declaration,  Tbe  7th 
count  proceeded  on  the  first  part  of  that  tot  para* 
graph,  and  alleged  defendant's  promise  before  tho 
election  of  money  to  iitduco  the  voter  to  vote.  And 
the  8th  cooiit  proceeded  on  the  2Dd  claose  of  that 
first  paragraph,  and  alleges  that  tbe  defendant,  after 
the  election,  corruptly  gave  money  to  the  voter  on 
account  of  his  having  voted.  The  money  siven 
was  for  the  purpose  ol  paying  tbe  enenie  oi  con- 
veying the  Toter.  The  case  was  tried  before  Lord 
Wenileydalp,  then  Baron  Parke.  The  verdict  waa 
had  for  the  plaintiff  on  both  counts,  and  the  case 
came  before  the  Court  of  Exchequer  Chamber  on 
a  bill  of  exceptions,  alleging  (amongst  other  ground* 
of  error that  there  was  no  evidence  to  suj^wrt  the 
charge  contained  in  the  8lh  count,  namely,  that  the 
act  wu  done  corruptly.  The  Court  of  ExchegoBr 
Chamber  held  tiiat  there  was  no  such  evidence ;  and 
Alderwni,  I^,  in  delivering  the  judgment  of  that 
court,  makes  the  following  observations  with  re- 
spect to  the  4th  and  23rd  secti<»is  of  the  Act.  In 
pp.  456  and  4o7,  he  says,  "  the  4th  section  only  pro- 
hibiu  the  corniptlr  giving  ol  meat,  Ac,  for  the 
purpose  of  corruptly  bflueocing  a  roter  to  gire  a 
vote.  It  does  not  prohibit  tbe  mm  ^  giring  of 
such  meat,  &c.,  uacondlttMMUy,  while  sect.  28  abso- 
lutely jHvhibits  any  giving  of  refreshment  to  any 
voter  on  tbe  day  of  nomination,  or  day  of  pollingr 
on  account  of  his  baring  pcmed,  or  being  about  to 

Ell,  wiUiont  using  any  such  words  as  *lii  «d«  to- 
duce*";  now,  a  giving  of  refreshment  might 
clearly  be  within  sect  23,  and  not  witiiiu  sect. 
4,  because  not  given  in  order  to  induce  the  roter 
to  vote.  Again,  in  p.  459,  ho  says,  "  We  think 
the  word  'corruptly'  has  a  definite  meaning. 
If,  for  iuiUnce,  there  had  been  a  prerioos  unlawful 
promise  conditional  on  tbe  roter  rotinb  n  if  there 
had  been  a  jwevioas  understanding  to  thai  effect,  or 
a  corrupt  bargain,  for  the  future,  we  think  the  case 
would  have  been  within  the  statute."  Aldersoo,  B 
then  observes  upon  the  consequences  that  wotdd 
result  from  not  giving  to  the  word  "  corruptly  "  tbe 
meaning  he  contended  for.  Upon  that  case  coming 
before  the  House  of  Lords,  the  judgment  at  the 
Court  of  Exchequer  Chamber  was  lerened;  bat 
Mr.  Rogers  states  Id  his  work  on  Elections  p.  861, 
last  edit.,  that  the  decision  was  reversed  without 
impugning  the  law  laid  down ;  and,  upon  looking  at 
the  report  of  the  proceedings  in  the  House  of  Lords, 
I  find,  that,  so  far  as  the  constroction  of  the  4th 
section  is  ooncemed,  there  is  no  dednon  ol  the 
Hoose  of  Lords  opposed  to  the  constroction  nit 
npDD  that  NctioD  by  Alderaon,  B.  The^ase  betoM 
the  House  of  Lord.  M^i^^*^^^^ 
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mptly  "  in  the  Sod  section,  and  Alderson,  B.  hsd, 
in  the  course  of  his  judgments  ia  the  Exeheqan 
Obamber,  referred  to  sect.  4  for  the  meaning  of 
tiie  word  "corrupt."  It  has  been  urged  that  the 
tB^jority  of  the  jud^  iu  answering  the  queationi 
pat  to  them  by  the  Honae  of  Lords  expressed  their 
ffiwmt  from  the  decision  of  the  Court  of  Exche- 
quer Chamber,  hot  tbiey  did  so  upon  the  ground 
that  there  was,  iirUieir  o^nion,  evidence  to  go  to  the 
jorythat  theact  was  done  corruptly.  It  will  be  found 
that  Channell  and  Watson,  BB.,  aod  Williams  and 
Wightman,  JJ.,  in  their  judgments,  referred  to  the 
fact  of  the  prom'83  baring  been  mode  before  the 
rote,  as  eTidence  that  the  subsequent  performance 
of  it  was  corrupt.  It  is  true  that  Willes,  J.  goes 
somewhat  further,  and  expresses  his  opinion  that  If 
a  man  purposely  does  an  act  which  the  law  forbids 
ai  tending  to  corrupt  voters,  then  be  does  that 
act  "  corruptly.**  But,  as  he  has  since  observed, 
in  giving  that  opinion,  he  was  dealing  with  the 
case  of  bribery,  and  with  the  word  "corruptly," 
as  used  in  sect.  2.  And  Coleridge,  J.  in  pp.781  and 
785,  states  his  opinion  that,  iu  case  of  payment  to 
a  voter  after  the  election,  it  was  material  (in  order 
to  bring  that  act  within  the  second  seotion)  that  it 
should  have  been  done  corruptly.  He  alio  observes, 
that  the  statute  expressly  miuie  the  operating  motive 
in  the  mind  of  the  party  material,  and  t^uired  that 
that  motive  must  be  "  corrupt " ;  and  he  farther 
observes,  that  it  would  be  against  the  proper  con- 
■troclion  of  the  statute  to  make  the  act  of  itself 
evidence  of  corruption.  The  judgment  of  the  House 
of  Lords  in  that  case  was  Riven  by  Lord  Cranwortb 
and  Lord  Wensleydale.  It  is  true  that  Lord  Cran- 
V(sth,  in  his  judgment  (p.  788),  states  that  he  could 
not  give  to  the  word  "corruptly,"  as  nsed  in  the 
.Sod  section  with  reference  to  a  payment  after  voting, 
any  other  meaning  than  a  payment  in  violation  of 
that  which  the  statute  was  passed  to  prohibit.  Bat 
Lord  Wensleydale,  in  his  judgment  pp.  790  and  791, 
referring  to  the  constraction  which  he  had  put  at 
the  trial  upon  the  word  "  corruptly,"  stated,  that  **  he 
did  not  exactly  onderstaod  the  meaniog  of  that  word 
as  nsed  in  that  Act ;"  and  that  he  was  not  perfectly 
satisfied  with  the  correctness  of  the  opinion  he  had 
expressed  as  to  its  construction.  In  a  further  part 
of  his  judgment  (page  797),  he  also  says,  "  I  have, 
however,  very  great  doubt  whether  I  was  right  in 
my  constraction  of  the  obscure  terms  of  the  Act, 
&a,  in  holding,  that  if  a  candidate,  after  tlU  Sec- 
tion, pays  a  voter  money,  the  moving  cause  of  his 
-doing  so  being  that  the  voter  has  given  him  his 
vote,  thepayment  is  '  corrupt.' "  The  final  decision 
of  the  EEouse  of  Lords  was,  that  upon  plaintiff 
entering  a  nolle  prosequi  upon  the  eighth  count  he 
obtained  judgment  upon  the  seventh  count ;  which* 
did  not  raise  the  question  at  all.  I  have  referred 
lo  full^  to  this  cose,  being  one  of  sach  importance 
and  high  authority,  and  because  it  was  so  much 
relied  on  by  counsel  during  the  trial  as  bearing  upon 
the  meaning  of  the  word  "  corruptly,"  in  the  fourth 
section.  With  regard  to  the  acts  that  have  been 
held  to  constitute  the  offence  of  treating,  Mr. 
^sbey,  Id  his  very  able  address,  has  referred  to  two 
cases  decided  by  committees  of  the  House  of  Com- 
mons. One  was  the  Roscommon  case,  1  Wolf.  &,  Bris. 
-107,  in  which  the  election  of  Captain  Qough  was 
voided,  it  apxMjaring  that  voters)  had,  when  they 
came  iu  from  the  country  the  night  before  the  poll- 
ing, been  kept  and  accommodated  in  various  re- 
freshment hoases  in  the  district.  That  was  held  to 
amount  to  treating.  The  other  case  referred  to  by 
Mr.  Kisbey  was  the  Petmborovgh  case,  2  P.R.  &  D. 
250,  in  which  the  election  was  also  held  void  upon 
the  ground  of  treating,  because  on  the  morning  of 
tlie  declaration  (and,  of  course,  after  the  election 
was  over)  cards  were  issued  aonoanciog  that  a 
public  dinner  would  be  giren  to  the  ■acceasful  can- 


didate, and  because  the  aoccesafal  candidate  going 
to  the  dinner  paid  for  the  wine.  This  case  certainly 
goes  very  far;  but,  with  every  respect  for  tlu 
decisions  of  committees  of  the  House  of  Conunons, 
and  admitting  that  so  far  as  practice  goes,  and 
where  a  case  is  without  preoedeat,  th^  are  dediiona 
to  be  regarded,  It  will  be  teen  that  those  deciriom 
ore  by  no  means  uniform  upon  the  subject  of  treat* 
log.  Thus  in  the  CariitU  case,  which  ia  also  reported 
iu  1  Wolf.  &  Bris.  93,  immediately  preceding  the 
report  of  the  Riscommm  case,  it  appeared  that  the 
pstition  was  for  bribery  and  treating.  It  was  proved 
in  that  Cartiak  cose  that  the  agent  of  the  sitting 
membm  had  invited  about  twenty  oat  votRe  ta 
breakfast  at  his  house  on  the  day  of  the  eketlM, 
that  tho  voters  came  there  in  conveyances  providsd 
for  that  purpose  by  the  agents  of  the  sitting  men- 
bers,  and  that  the  solicitor  of  one  of  the  sitting 
members  had  alsa  Invited  four  oiher  voters  to  break- 
fast. But  the  ground  relied  upon  by  counacl  for 
the  sitting  members,  as  disproving  the  charge  of 
treating  and  corruption,  was  that  oil  the  pstw 
sons  so  invited  had  long  before  promised  their 
votes  to  the  sitting  members,  and  were  all  snp* 
porters  of  the  political  party  to  which  the  sittiog 
members  belonged  (a  fact  to  which  there  ia  somethiag 
similar  in  the  present  case),  and  the  committee 
adopted  the  view  pressed  by  the  counsel  for  the 
sitting  meniben,  namely,  that  what  was  done  was 
done  bonSJide,  and  that  the  treating  was  not  corrupt, 
and  accordingly  the  election  was  held  good.  Mr. 
Kisbey  also  relied  on  the  Falkirk  case,  1  Wolf.  &  Dew, 
170,  in  which  case  the  member  was  unseated  on  the 
ground  of  treating,  it  appsaring  that  not  only  on 
the  polling  day,  but  on  previous  days,  eatables  and 
drinkables  were  supplied  to  voters  without  payment 
or  stint  at  several  bins  in  the  town,  and  that  the 
treating  went  on  at  the  committee- rooms  on  the 
polling  day;  and  that  the  agent  of  the  sitting 
member,  fur  election  expenses,  ordered  some  of  the 
refreshments  supplied  on  the  polling  day  to  be  pat 
down  to  the  committee  ;  but,  in  tho  very  same  hook, 
pp.  Ill  and  113,  the  Tewha^my  case,  relied  on  by 
Mr.  Law,  is  reported,  !n  which  the  committee  held 
that  the  charge  of  treating  was  not  sastMned, 
although  it  appeared  that  on  the  polling  day,  from 
early  in  tho  moming  until  evening,  refreshmenti 
(not  certainly  considerable  in  quantity),  were  sup- 
plied in  the  house  of  the  sitting  member's  agent  tat 
election  expenses,  and  were  partaken  of  by  some 
voters  and  others.  I  sfasU  also  refer  to  the  Awk^ 
bury  case,  1  Wolf.  &  Brist.  13  and  15,  in  which 
it  appeared  that  refreshments  were  supplied  at  the 
hotels  to  various  voters;  that  the  agent  of  the 
sitting  members  was  "  in  and  out  of  the  inn  daring 
tiie  whole  day,"  which  would  imply  bis  sanction  of 
what  was  done ;  aad  yet  the  committee  found  that 
the  diarge  of  treating  was  not  proved.  I  refer  t« 
these  cases,  to  show  that  the  deasions  of  the  Hooae 
of  Commons  catinot  be  said  to  be  uniform  upon  this 
question  of  treating;  they  are  decisions  which  it 
would  be  difBcult  to  reconcile  one  with  the  other, 
and  therefore  we  must  consider  each  case  npoa  the 
facts  proved  in  evidence.  1  shall  now  refer,  in  tiie 
first  instance,  to  the  alleged  treating  at  Qray^ 
hoase.  It  is  clear.  In  my  opinion,  that  Gray 
should  be  regarded  as  the  agent  for  Mr.  DMway. 
That  has  not,  indeed,  been  controverted  ;  and  what 
I  have  to  consider  is,  whether  the  act  of  supplying 
drink  fhere  was  done  "corruptly"  within  the 
meaning  of  the  4th  section.  If  it  was  it  wooM 
subject  the  parties  to  a  severe  penalty,  and  under 
the  S6th  section  the  sitting  member  would  be  sub- 
ject to  the  further  penalty  of  disqualiflcatiou  for  sit- 
ting for  this  borough  daring  the  present  Parfio* 
ment.  I  feel,  therefore  that  I  should  not  come  to 
such  a  conclusion  except  upon  satisfactory  and  suffi- 
cient evidence.  I  need  not  go<iifrdet^  uuraagh  oil 
Digitized  by  V^OOQlC 
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the  erldenee  on  tbU  matter,  which  oosld  not  be  done 
wkbiii  anj  raatonmbh  limits,  and  it  haa  been  already 
nrj  My  oommcntcd  on  by  Mr.  Kiabey  in  his  re^y- 
But  it  appears  to  me  ^at  the  result  of  tadi 
evidence  is,  that  all  the  voters  wlio  partook  of  drink 
In  Qny'a  bonae  had  eomo  there  with  the  express 
determination  to  *ote  for  Mr.  Dalway;  that  all 
of  Ihem,  with  the  exception  (tf  MHne  ten  or 
twrire,  bad  their  Toting  oards  with  tbem ;  that 
the    great    majority   of    them   were  country 
TOten  who  had  left  th«r  hoases  rery  early;  and 
that  the  principal  part  of  the  drink  saj^ied  upon 
that  occasion  (namely,  that  supplied  by  Adaoiaon 
and  Logan)  was  not  got  till  the  election  was  rir- 
toally  decided,  namely,  about  half-past  eleven 
o*clock,  wlwn,  it  appeased  upon  the  evidence,  that 
Mr.  Dalway's  majority  was  ooe  that  could  not  be 
got  over,  and  that  his  return  was  morally  certain. 
It  is  not  shown  that  previous  to  that  day  there  had 
been  any  promise  or  announcement  that  such  drink 
w  refreahment  would  be  supplied.    Gray  states 
that  BOtliiDg  was  said  to  any  of  the  voters  about 
ttuir  votes  at  the  time  of  their  getting  the  drink, 
and  be  also  swears  that  what  he  did  was  of  his  own 
motion ;  and  that  in  giving  the  people  drink  he  bad 
no  intention  whatever  of  influencing  th^  votes. 
TbiM  is  not  similar  to  cases  found  in  the  reports  of 
some  election  proceedings  in  England,  in  which  it 
appeared  that  the  treating  was  going  on  daring  ttw 
canvass,  and  that  the  candidate  before  the  election 
bad  solicited  tlie  votes  of  the  electors  at  public- 
bouses,  or  other  places  where  drink  was  supplied, 
and  in  which  cases  the  elections  on  various  occasions 
have  been  pn^Iy  voided  upon  the  ground  of  treat- 
iag.   So  fsu  as  the  drinkiag  at  Gray's  is  coni»roei, 
I  do  not  consider  it  necessary  to  refer  to  the  evi- 
dnoe  more  minotdy.   I  think  I  hare  stated  the 
fair  result  of  it^  and  upon  these  grounds  and  con- 
sidering that  the  cfaai^  ot  corraption  should  be 
clearly  made  out,  I  cannot  oome  to  the  oonclosion 
that  the  drink  in  that  place  was  given  corruptly,  or 
emtitnted  the  offence  of  treating  wititin  the  ith 
■Ktkra.  Before  I  consider  the  other  oaaea  of  treat* 
iag  relied  on,  I  think  it  convaoient  to  refer  to  the 
clwges  of  bribery  which  have  been  brought  af^nst 
Mr.  Dalway  and  bis  agents.   I  refer  to  the  transac- 
ts with  Thomas  Boyd  and  John  M-Dowell,  who 
were  exaoiined  yesterday.    The  transaction  as  to 
Beyd  is  tliat  Mr.  Dalway  caavasoed  him,  that  the 
—niaid,  **  Coosr  to  my  house  and  I  will  give  yon 
a  promise,"  and  that  on  the  way  be  asked  Mr. 
Dalway,  not  for  employment  or  for  money,  bat  for 
liberty  for  his  son  to  have  a  day's  oourung  with  a 
g  dog  over  the  property  of  Mr.  Dalway's  father, 
case  as  to  M'Oowellis  that  Mr.  Dalway  met 
M'DoweU,  that  the  man  came  over  to  him,  was 
canvassed  by  Mr.  Dalwmy  and  immediately  nro- 
nised  him  his  vote ;  that  the  mui  afterwards  aued 
Mr.  Dalway  to  give  him  work  at  the  mines,  and 
that  Mr.  Dalway  said  that  he  could  not  tell  him 
anything  about  it ;  that  be  did  not  know  whether 
tbsre  was  work  for  him  or  not ;  but  that  he  should 
SO  to  Mr.  M'Cartoey  who  wu  em{4oyed  by  Mr. 
Dalway  over  the  w«Aa  at  the  iDinaa  which  were 
asvml  milea  distant,  and  that  he  (MKMiey) 
*Mld  tell  him  whetber  he  wanted  any  bands,  or 
bsd  work  to  spare.   Mr.  Dalway  further  sUtes  that, 
uthis  oonversation  witir  M'Dowell  about  worlc,  he 
bad  not  in  his  mind  the  slightest  reference  to  the 
"■u's  vote  at  the  election,  and  that  be  thctaght  so 
Ji^Ueof  themattartbatbenererspoketoM'Cartn^ 
"out  it,  and  did  not,  until  looie  time  afta 
M'Dowell  wsa  empdoyed,  know  that  he  bad  been  so 
"■ployed.  Mow  can  it  be  seriously  contended  that 
atber  the  one  or  the  other  of  these  cases'wiU  sup- 
fon  a  charge  of  bribery  ?   With  regard  to  the  case 
«^yd  I  pass  by  the  singularity  of  the  inducement 
to  tan  baan  bald  ost;  and  ena  iMiHing 


that  it  comes  witliin  the  definition  which  Aldersoo* 
B.  is  stated,  in  Rogers  oa  Eiectiooa,  p.  Itll  (n),  to 
have  given  of  the  words  "  valuable  consideration  " 
in  tin  Bribery  Act,  namely,  tliat  they  mean 
valuable  oooaiderati(»i  estimated  in  money,  it> 
seema  abnost  a  waste  of  time  to  dwell  furtlier  uptHi' 
tltis  ease  for  the  purpose  of  showing  it  is  not  a  caat> 
of  bribeiy.  The  liberty  of  conning  waa  one  which 
Mr.  Dalway  states  he  bad  given  to  sereral ;  and  waa 
in  the  habit  of  giving  on  various  occasions.  With 
respect  then  to  the  employment  of  M'Dowell,  I  am 
at  a  loss  to  know  if  that  be  coniodcdred  a  case  itf" 
bribery,  what  a  person  who  waa  a  candidate  for  a 
city  or  other  [dace,  and  happixied  to  be  oigaged  in 
botiness  oould  do,  if  any  voter  came  and  a^ed  him 
for  em'ployment ;  can  it  be  held  that  he  should 
employ  no  voter  ?  I  may  refer  on  this  matter  to 
the  obserraticKi  of  Willes,  J.  in  the  fViadmir  case, 
in  which  a  sover^gn  was  deposited  by  the  sitting 
member,  with  a  deif  yman  who  was  opposed  to  him,, 
for  tb*  rdief  of  a  voter  whom  the  sluing  member 
had  aaked  for  bis  vote.  Willes,  J.  aaid  the  qnestioa 
was  wbetbn-  the  depotiting  of  the  sovereign  waa  a 
corrupt  Act  or  an  act  of  humanity,  and  he  held 
that  it  was  not,  nndw  the  circumstances,  an  act  of 
bribery.  I  may  also  refer  to  the  CarUal.  ca  w  already 
mentioned,  in  which  the  agent  tat  X\»  sittbw: 
member,  ou'the  day  of  the  election  gave  a  pennd 
to  a  voter  named  Macpharson,  who  had  asked  for 
his  travelling  expenses ;  which  only  amounted  to  %. 
few  shillings ;  but  the  agent  said  that  he  gave  it- 
more  out  of  diarity  than  anything  else,  the  voter 
having  sUted  that  In  waa  a  struggling  man.  Tfan 
counsel  for  the  sitting  membor  lariated  that  tkn 
payment  bad  been  made  hemA  fide,  and  did  nol 
amount  to  bribery,  and  so  the  committee  decided. 
Upon  tiiese  grounds  I  hare  no  doubt  that  neither  of 
these  charges  of  bribery  against  Mr.  Dalway  has- 
boen  Buatained.  His  Lordship  then  declared  that 
the  sitting  member  was  duly  elected,  and  that 
corrupt  practioea  bad  notextmslvdypreraited.  B* 
added :  -It  now  remains  for  me  to  dispose  of  the 
last,  and  not  unimportant,  matter,  nasMly,  tlie  oaafc 
of  these  proceedings.  Ttie  41at  section  of  tiM 
Pariiameutary  Elections  Act  1868,  provides  thai 
"  all  coats,  charges,  and  cxpeoeee  of  and  incidental 
to  tbe  presentation  of  a  petition  ikoder  this  Aot,aad 
to  the  proceedinga  consequent  thereon,  witil  tha 
exception  of  studi  costs,  diarges'aad  eipaooas^  aa- 
are  V  otherwise  provided  for,  sh^  bt 

defrayed  by  the  parties  to  the  petition,  in  aueh 
manner  and  in  such  proportions  aa  the  court  or 
judge  mav  determine,  regard  being  bsd  to  the  dis- 
allowance'of  any  coats,  charges,  or  expenses,  which 
may,  in  tbe  opinion  of  the  coort  or  judge,  have  been 
cawMd  by  vexatious  conduct,  nnfoanded  allagatiw^ 
or  nafonnded  objeetiona,  on  tbe  part  etthar  of  iha 
petitioner  or  the  respondent,  and  regard  hung  had. 
to  the  discouragement  of  any  needless  apense  by 
throwing  the  burden  of  defraying  the  same  on  the 
parties  by  whom  it  has  been  caascd,  whether  soch 
parties  are  or  are  not  on  the  whole  ancoaaafnL" 
As  a  general  rule,  the  object  of  this  Act  was  to 
asrimilate,  to  a  certain  extent,  the  practice  aa 
to  costs,  with  the  rule  of  law  that  costs  should 
follow  the  result.  But  a  discretion  is  left  to 
the  judge,  and  it  is  perfectly  clear  that,  under 
the  Act,  such  general  rule  might  be  displaced 
by  special  circumstances.  Mr.  Law  relied,  very 
properly,  on  the  unfounded  allegations  of  bribeiy 
made  in  the  petition ;  and  if  it  was  not  forthe  other- 
drenmstances  in  the  case,  these  allegations,  unsns- 
tained  by  evidence  and  inconsiderately  mad&. 
would  be  ground  for  adb«ing  to  such  a  general 
rale.  In  my  opinion,  however,  thoe  are  circum- 
stances in  this  case  which  Mempt  it  from  the 
(»«ation  of  that  general  role.  Ttis  giving  of  the 
drinkcm  tha  poUing  day  at  Gnj'«  tuHua^  thtngW  as- 
Digitized  by  V^OOglC 
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I  have  already  stated,  it  vas  not  done  OMTuptly,  and 
vaa  not  a  ground,  under  aect.  4,  for  art^ing  the 
dection,  wai  stUl  a  poceediiv  tDuch  to  be  x^>re- 
hended,  and  wai  clearly  illegal  under  the  28rd  aect 
of  the  Act.  This  traosaction,  and  KKne  of  thk 
others  to  which  I  hare  referred,  with  respect  to 
drinking,  were  of  a  character  calcalated  to  ezoite 
snspieioD  of  andoe  practices,  and  not  unreasonably 
calculated  to  iUTits  inquiry.  It  is  true  that  the 
living  of  drink  in  the  coamlttee-room  was  the  act 
of  Mr.  Gray  himself,  and  was  oot  done  with  Mr. 
Dahray's  concurrence,  and  that  the  only  koc  wledge 
broagbt  home  to  Mr.  Dalway  of  any  sneh  thing 
haying  been  done  was  a  drcumstance  that  might 
have  struck  him,  and  did  strike  me,  as  ioimaterial— 
namely,  tiiat  he  saw  some  whisky  in  two  bottles  in 
the  room.  Bat  it  mnat  be  recollected  that,  und^ 
the  election  law  of  Pariiament,  a  candidate,  how- 
ever morally  ianocent  of  any  charge,  is  legally 
answerable  for  the  practices  of  bis  agents ;  and 
though  the  case,  either  as  to  Mr.  Gray  or  Mr. 
Dalway,  does  not  come  within  sect.  4,  yet  I  cannot 
bnt  hold  that,  so  far  as  regards  the  costs  of  thia 

Gtition,  Mr.  Dalway  is  responsible  for  the  drink 
Ting  been  glTen.  It  is  a  matter  to  be  deplored 
that  ubits  of  drink  should  prevail  upon  the  ooca- 
aion  of  elections.  They  prersil  unfortunately  upon 
many  occasions,  but  the  indulgence  in  them  is  far 
more  dangerous  at  an  election,  when  hostile  and 
«otag(Miistie  political  feelings  are  excited,  and 
people  naturally  feel  mwe  interest  than  ordinarily 
u  we  result  In  the  pnsent  case  it  certainly  does 
not  that  Ihe  assaults  upon  Mr.  Wilson  and 

Ifr.  Cornwell  arose  from  drink,  or  that  the  drinking 
on  the  polling  day  was  otherwise  productive  of  any 
injurious  consequences  so  far  as  outrages  were  cod- 
coroed.  But  when  drink  is  once  given,  those  who 
giTe  or  sanction  it  cannot  know  or  form  an  opinion 
of  the  consequences  to  which  it  may  lead.  I  think 
it  thonld  be  discouraged,  and  tliat  not  only  can- 
didates, bnt  tb^r  over  zealous  friends  and  par- 
tizans  should  be  apprised  of  the  risks  they  run, 
and  of  the  consequences  to  which  they  expose  the 
candidate  b^  such  a  tM^ctice,  and  that  it  might  be 
attended  with  positive  loss  to  him.  Upon  these 
grounds  I  think  I  should,  in  this  case,  do  what  I 
dearly  have  authority  to  do  under  the  Act  of  Par- 
liament—namely, refuse  to  give  the  respondent  the 
costs  of  these  protjeedings.  A  similar  decision  has, 
I  see,  been  recently  made  by  Willes  J.  in  the  case 
<a  tlM  Guildford  Petition,  19  L.  T.  Bep.  N.  8.  729, 
In  whieb,  because  he  considered  there  were 
reasonable  grounds  for  inquiry,  and  for  presenting 
the  petition,  he  would  not  award  any  costs  to  the 
cespondent,  thongh  be  declared  his  election  Tslid. 
I  shall,  therefore^  nuke  the  order  that  each  party 
ehould  abide  his  own  costs  of  these  sereiml  pro- 
ceedings. 


Sulitefal  (Committee  of  tfie  Vnbs  Councfl. 

Bsportsd  tar  Domius  KmiiraBD,  Esa-i  BsirlatsMt-l^ir. 

Jufy  7  Md  19. 

(Present:  The  Bight  Hon.  Sir  Jahbs  W.  Coltilb, 
Sir  JotnFK  Napikk,  ud  Lord  Justice  Gitvabd.) 

l^OMAB  Ckbbkt  and  Jomt  MoDodoall  (appi.)  r. 
Thb  Colokial  Ba>k  ow  Austsalabia  (reaps.) 

Fietoria— CoofNiiiy — Permftal  UabHiUf  of  direeton— 
Mur^rettHtatioH  of  atithori^,  without  fraad—Im' 
pHtdwamHly. 

7%t  appJBmU,  two  tUrtclort  of  a  company,  wrote  a 
Utter  to  tA«  rt^wtdenta'  bani,  tteUiag  that  they,  at 
direetotM,  had  tainted  C.  to  be  kgal  mmagtr,  and 
tadautkaruedhtm  to  dra»  diejaes  vpoa  (Ae  aeeomt 
of  tht  eonpany.   TKt  appeOtmU  vsrs  not  empotoered 


M  give  C.  this  mUkorit^.    Oa  the  fatth  of  tin 

made  by  the  retamtdenu'  honk  m 
chrquoa  by  C,  purporting  to  bind  the  eemfoMj, 

TTia-e  tias  no  imputation  of  Jrattdin  the  tranMoetiat, 

la  (ill  action  by  the  reeponeUnU  affaimt  tie  apptUntt  U 
recover  the  atnouni  to  paid  on  C*t  ^eguet : 

H^d  (affirjung  tfie  jadt/ment  <^  the  &iprenu  Cwrt  of 
Vietoiid),  that  the  law  in^Ued  a  mtrranly  fa  lit 
bank,  on  the  part  of  the  appeUante,  that  C.  had 
authority  to  bind  the  company,  so  om  to  mtdci  tin 
amiSma*  ra^paastUi  to  tli»  beude  f«r  tkt  adnnmrn 
aedte^uM. 

If  a  person  r^tmmtt  hinuelf  as  haaing  nafAon'^  l«  db 
a»  act  loAcn  As  has  tat,  and  the  ofAv  uiU  »  Aon 
into  a  contract  milk  him,  and  the  contract  beeonm  void 
for  mint  of  such  authority,  he  i*  liable  for  the  damagt 
which  may  retuh  tt  the  party  who  confided  it  M 
repreaentation,  whether  the  parly  making  it  acted  tii 
a  knowledge  of  ittfaluty  or  not, 

Colleo  V.  Wright  (8  £.  ^  A  G17)  foOamti  ad 

approood. 

'Die  warranty  which  the  law  implies  in  ntcA  eeta  ' 
depends  on  the  position  of  the  partiet  and  on  the  wtftrt 
and  effect  of  the  ryiresentation,  but  when  ascertaimi, 
as  a  matter  of  Jact,  the  fegaleffect  is  the  same  at  ij 
the  warranty  hcui  been  express. 

The  remedy  by  tpecial  action'^  where  there  is  fraud  tr 
deceit  is  a  aiatinet  matter. 

This  was  an  appeal  from  a  dedeion  of  tbs 
Su^me  Court  erf  tbo  Cdony  of  Victoria,  upon  a  nls 
iiui  to  set  aside  the  Tcrdiet  for  the  plaintiffs,  and 
instead  thereof  to  enter  a  nonsuit  in  an  actim 
wherein  the  said  Colonial  Bank  of  Australsiii 
were  the  pUuntiffs,  and  Thomas  Cherry  and  Jobs 
H'Dougall  were  the  defendants ;  and  also  from  I 
judgment  of  the  court  for  tlu  plaintiff^  upon 
demurrers  to  the  defwdanti^  fonrth,  fiftii,  and  aim 
pleas  in  tlia  same  action.  The  court  refosed  ta 
make  the  rule  absolute,  but  reduced  the  amoont 
of  damages  recovered  by  the  jdaintiffs. 

The  respondents  were  a  banking  corporation, 
carnring  on  business  at  Melbourne^  and  had  branch 
banks  at  Matlock  and  Wood's  Pdnt,  in  the  Ooloar 
(rf  Victoria. 

The  appdianta  were  two  of  the  directors  of  the 
Loch  Fyne  Quartz  Mining  Company  (a  company 
registered  under  the  Mining  Companies  LinutM 
Liability  Act  1864  (27  Vict.  No.  228),  engaged  is 
mining  for  gold  at  the  Loch  Fyne  Quarts  Clais^ 
near  to  Matlock,  in  the  Wood's  Pdnt  district 

An  action  was  commenced  by  the  Teq^ondeotl 
against  the  appellants  in  Feb.  1867  to  recover 
4127^  18«.6d,  being  the  amount  paid  by  the  bank 
on  cheques  drawn  by  Charles  Ernest  Clarke. 

The  dedaration  stated  that  in  ooDsideratira  that 
the  plaintiffs,  at  the  request  of  the  defendanti^ 
would  honour  anduy,  on  account  id  the  company, 
the  cheques  of  Chades  Ernest  Obufee^  thedete- 
dants  promised  tiut  he  was  duly  authorised  by  lbs 
said  company  to  make  cfaeqaes  for  them  as  tbor 
agent,  and  the  plaintiffs  alleged,  thst  rdying  on 
such  promise  they  did  honour  such  chines  on 
account  of  the  company,  but  that  the  said  Claries 
Ernest  Clarke  was  not  authorised  by  the  oompaoy 
to  make  the  snme.  Thwe  were  also  money  conati. 

The  detdidanU  ptewled  to  the  ^edal  oosnt 
1.  That  they  did  not  promise.  2.  That  the  cbeqws 
were  not  honoured  on  account  of  the  company. 
8.  That  the  said  Charles  Ernest  Clarke  did  not 
make  any  cheques  on  account  of  the  company. 
4.  That  the  promise  was  in  the  words  and  llgnRS 
following : 

The  mansm  of  tlte  Coloaial  Bank  of  Anatnlsida,  lUOoA. 
Sir,— W«  have  to  iafom  joattiatw«,asdlMtano<  tta 


R«T.  M,  IHt  J 
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Cbuiea  £niMt  Clurke,  to  be  the  l^td  manogwoj  tbe  com' 
pu7,  M)d  have  Kothoiiaed  him  to  draw  cbMoes  upon  th« 
Moount     th«  add  eompur. — W«  remui,  Enr,_70«n  tnilj, 

Thoxas  CnsKT,  1  Diiaoton  LcMdk  97U  Q.  H. 

JoajT  H'DouQAu.,  J        Coinpsoj,  B«fd.    .  s 

And  that  the  laid  Thomaa  Cheny  kqA  John 
ITDougall  therein  meotioned  were  tlie  defeodanta, 
and  the  Culooial  Bank  of  Aiwtrahuia  therein  men- 
tioiied  were  the  ^ntiffa,  and  the  uid  Cbarlea 
Kront  Clarke  waa  the  person  of  the  uune  name  la 
the  declaration  meotioned.  5.  That  (repeating  the 
MTeral  allegations  in  Uie  fourth  plea,  with  the 
exception  of  tbe  words  "  And  the  Colonial  Bank  of 
Australasia  mentioned  therein  are  the  plaintiffs  ") 
the  said  Colonial  Bank  of  Australasia,  Uatlock, 
meationed  therein  was  a  branch  bank  estabiisbed 
at  Uatlock  of  the  Colonial  Bank  of  Austrataua, 
tbe  plaintifls,  who  bad  their  principal  establishment 
in  Melhoome,  and  several  branch  banki  thereof 
throughout  the  cotooj.  6.  That  as  to  iOOOL 
pared  of  the  money  claimed,  cheques  of  the  said 
Charies  fimest  Clarke  to  that  amount  were  drawn 
ly  him  on  the  bank  by  way  of  orerdraft,  and  there 
was  not  at  tbe  time  of  their  being  drawn  any 
maty  standing  to  the  credit  of  the  oompany  in  the 
hank,  out  of  vhich  tbe  same  were  payable.  7.  To 
the  mcHiey  conats  that  they  nerer  were  indebted. 

The  plaintiffs  joined  issue  on  the  first,  second, 
third,  and  last  plieas,  and  demurred  to  the  fonrtb, 
fifth,  and  sixth  pleas.  The  defendants  joined  in 
demurrer. 

Tbe  cauw  came  on  to  be  tried  on  theitii  June 
1867,  before  Bany,  J ,  and  a  jury,  when  tbe  fbllow- 
iog  facts  were  proved : — 

That  the  appellants  were  directOTS  of  the  Loch 
Fyne  Gold  Mining  Company.  That  previous  to  the 
month  of  Dec.  1865  the  company  bad  opened  an 
account  with  ttus  reepondenu'  branch  nmk  at 
Matlock.  That  at  tbe  oommeiKeiMnt  mid  before 
the  4th  of  that  mon^  tbe  aeoount  of  the  company 
with  tbe  branch  bank  was  overdrawn,  of  which  the 
sppellanU  liad  notice.  That  on  the  1th  of  that 
owDth  Uie  appellanta  wrote  and  signed  the  letter 
•ct  forth  in  tin  fourth  plea,  and  aent  it  to  the 
nspoadents. 

That  tberenpon  Clarke  drew  cheques,  which 
were  boooured  by  tbe  bank,  whioh  increued  the 
orerdraft.  That  the  account  was  then,  by  consent 
of  the  appellants  and  respondents,  transferred  to 
the  Iffanch  bank  at  Wood's  Point.  That  Clarke 
drew  a  cheque  for  28S6£.  19s.  Sd.  on  tbe  Wood's 
Fmnt  branch  of  the  respondent's  bank,  in  order  to 
*ay  off  the  overdraft  of  the  Loch  Fyne  Gold 
maiag  Company  at  the  Bfatlock  branch.  That 
the  pass  book  was  regularly  fnmidied  to  Clarke ; 
that  he  subsequently  drew  several  cheques,  which 
were  all  duly  honoured,  tbe  amount  of  the  over- 
draft bdng  finally  the  amount  claimed  in  the 
action.  It  was  further  noved  that  tbe  appeUants 
did  not  form  a  quwnm  <tt  the  dizectora  of  the  Lodi 
I>ne  Odd  Hlniag  Company,  and  wem  not  em- 
poweted  to  give  Clarke  tbe  authority  mentioned 
u  their  letter  to  the  reapoodeotA,  or  to  aidho- 
rise  him  to  draw  cheques  on  account  of  tbe  com- 
pMy. 

Upon  these  facts  the  jury  found  a  rerdict  for  the 
llidntiffa  for  Hu  fall  amount  of  their  claim. 

On  the  S7th  June  1867  a  rule  win  waa  obtained 
by  the  appellants  to  set  aside  the  verdict  obtained 
by  the  plaintiffs  and  to  enter  a  nonsuit,  on  the 
following  grounds : — First,  that  the  authority  given 
to  Charles  Ernest  Clarice  waa  a  limited  one,  and 
uat  he  was  not  justified  in  exceeding  such  autbo- 
n^<  Secondly,  taat  tiiere  was  no  evidence  of  any 
ntbori^  to  Oiarlet  Kmesk  Clarke  to  pledge  the 
mdit  of  the  company  or  overdraw,  but  only  to 
mw  on  the  funds  of  tbe  company  in  the  bank. 
^unOy,  that  the  authority  nven  to  Chariei  Smut 
vHut  wag  not  M  itated  in  the  d<wl>Tition,  bnt 


limited  to  drawing  cheques  on  the  plaintiffs'  branch 
bank  at  Matlock.  Fourthly,  that  there  was  no  evi> 
dence  of  personal  responsibility  of  the  defendants. 
Fifthly,  that  there  was  no  such  pronuse  as  that 
declared  on,  and  the  letter  produced,  signed  by  tbe 
defendants,  eubstantially  varied  from  Uie  allegation 
in  the  declaration,  setting  forth  tbat  the  defendanta 
promised  the  plaintiffs  uat  Clurlea  Ernest  Clarke 
was  authorised  by  the  company  to  make  drafts  or 
cbequea  for  them,  aa  their  agent.  Sixthly,  that 
there  was  no  evidence  of  a  promise  by  the  defen< 
dsikts  that  Charles  Ernest  Clarke  was  duly  autho- 
zised  and  empowered  by  the  company  to  make 
drafts  or  cheques  tar  them,  as  their  agent. 
Seventhly,  that  there  waa  no  evidence  of  the  con- 
sideration stated  in  tbe  declaration.  Eighthly, 
that  there  was  no  evidence  to  suj^ort  the  plaintifla* 
issue  on  the  second  plea.  Ninthly,  that  there  was 
no  evidence  tbat  Charles  Ernest  Clarke  made  any 
drafts  or  cheques  on  account  of  the  company,  or  any 
drafts  directed -to  the  plaintiffs,  as  stated  in  tho 
declaration. 

On  the  6th  Sept.  1867  the  Supreme  Court  gavo 
judgment  in  favour  of  the  reapondenta,  on  the 
points  raised  by  tbe  rule,  but  ordered  the  damages 
to  be  reduced  by  2246/.  8s.  9d,  being  a  portion  of 
the  total  advance  of  4127/.  I84.  6<L,  which  had  been 
overdrawn  before  the  date  of  the  said  letter,  the 
judgment  being  that  tlie  verdict  should  stand,  and 
that  the  damages  be  reduced  by  tbe  amount  of 
224M  8«.  9d.;  on  the  demurrers  the  jndgmeat  was 
for  Uie  respondents.  Final  judgment  was  accord- 
ingly entered  in  favour  of  the  respondents  foe 
J.882/.  9a.  Qd.  and  costs. 

Against  this  judgment  the  present  appeal  was 
brought. 

IMlidL  Q.a  (Griffitt  with  him)  for  the  appel- 
lants.— ^Ilie  acUon  la  founded  on  contract,  but  no 
contract  was  proved.  The  letter  relied  on  contains 
no  words  of  contract,  stipulates  for  no  consideration, 
and  there  was  no  intention  on  either  aide  to  make 
a  contract.  Assuming  there  is  any  contract,  there 
is  merly  a  contract  that  Clarke  was  manager  and 
had  power  to  draw  aiuA  clieqaes  ai  a  manager 
might  legally  draw,  and  there  la  no  contract  that 
be  bod  power  to  draw  cheqaes  for  the  purpose  of 
borrowing  money  contrary  to  the  provisions  of  the 
ColonUl  Statute  (26  Vict.  No.  228,  s.  21).  Tha 
letter  says  only  that  the  directors  had  authorised 
Clarke  to  draw  cheques,  and  not  that  the  company 
had  autboriaed  him.  lie  poww  of  directors  to  bind 
tiie  company  by  giving  auoi  an  authority  to  Clarke 
waa  a  matter  at  law  not  particularly  within  the 
knowledge  of  the  appellants.  The  reasons  for  im- 
plying a  warranty  of  authority  in  the  case  of  con- 
Umcta  made  by  one  person  on  bdialf  of  another,  do 
not  extend  to  notifications  of  acts  done  by  directors 
of  a  public  company  In  tlie  exercise  of  thdr  own 
powers  or  supposed  powers  aa  dlrectora.  The  lettor 
doea  not  purport  to  authorise  Clarke  to  overdraw. 
There  was  no  evidence  tbat  the  alleged  loss  was 
omaequent  upon  any  contract  contained  in  the 
letter,  and  the  reapondenta  would  have  austained 
tbe  same  loas  if  the  letter  had  been  accurate.  There 
was  no  evidence  of  any  warranty  of  power  to  draw 
on  the  reapondenta  except  at  their  Uuillodc  branch. 
The  following  caaea  were  referred  to ; 

Ba9}tdall  r.  Ford,  14  L.  T.  Bep.  N.  S.  79 ;  L.  Bep. 
2  Eo.  750  i 

CJuinwert  v.  The  Manchester  aad  Mil/ord  Bail' 
way  Company,  10  L.  T.  Bep.  N.  S.  715;  5 
B.  &  S.  5^ ; 

Wilaon  V.  Ooodman,  4  Hare  54; 

CoUen  T.  Wright,  8  E.  A  B.  647; 

BsAn  T.  Burneu,  8  L.  T.  Bep.  N.  S.  207  ;  3  B.  ft  EU 
751 ; 

lUdbtftfa  T.  J3«iin«K,  4  Q.  B.  686  J — 
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Sir  J.  B.  Karalake^  Q-C.  {_Macnamara  with  him) 
tot  the  respondents. — The  appellants  having  incor- 
Tectly  represented  Clarke  to  be  the  dnly  authorised 
agent  of  thtf  company,  were  personally  liable  to  the 
bank  for  such  damage  as  occurred  to  tliem  through 
acting  upon  such  repretcntation.  The  sam  for 
irhich  the  Teidlct  noir  stands  was  money  paid  hy 
the  respondents  for  the  appellants  at  their  request 
and  for  thdr  bsneflt.  On  the  facts  proved  there 
was  eridence  to  maintain  the  action,  and  tlic  judit- 
ment  on  the  hearing  of  the  nile  was  right.  The 
j^eas  demurred  to  afforded  no  answer  to  the  action. 
The  following  cases  and  anthoritieB  were  referred  to : 

Hughet  T.  Crwmt,  33  L.  X,  Q.  B.,  835 ; 

iSwnetii  v.  WiUimnt,  IB.  &.  Ad.  415; 

1  Taylor  on  Evidence,  part  1,  o.  3,  s.  3S ; 

Thornton  t.  Davenport,  2  Sm.  L.  C..  fith  0dit,13Z7 
and  notes ; 

Lewi*  T,  SichoUon,  18  Q.  B.  511 ; 

Grant  on  Banking,  41. 

Gtr.  adv.  vult. 

July  19.— Judgment  was  deliTcred  by  Sir  Jobbph 
Kapibr.— This  was  an  action  of  assampsit  brought 
by  the  Colonial  Bank  of  Australasia  against  the 
defendants  who  wn«  two  of  the  directors  of  the 
Lodi  Fyne  Qaartz  Mining  Company  (Registered). 
The  declaration  states  that  in  consideration  that  the 
plaintiffs,  at  the  request  of  the  defendants,  would 
nouour  and  pay  on  accouut  of  the  Loch  Fyae 

Suartz  Mining  Company,  &c.,  the  drafts  or  cheques 
one  Charies  Ernest  Clarke,  to  be  directed  to  tiie 
plaintiffs,  the  defendants  promised  the  plaintiffs 
that  the  said  Charles  Ernest  Clarke  was  duly 
authorised  and  empowered  by  the  said  company  to 
make  drafts  or  cheques  for  them  as  their  agent; 
and  that  the  plaintiffs,  relying  on  the  promise  of  the 
defendanU,  did  honour  and  [tay  on  account  of  the 
•aid  compiany,  dirers  drafts  or  cheqnes  of  the  said 
Charles  Emrot  Clarke,  directed  as  aforesaid.  It 
also  states  that  Clarke  was  not  authorised  by  the 
eompany  to  make  the  said  drafts  or  cheques  as  their 
agent,  by  reason  whereof  the  plaintiffs  lost  the 
amount  adTinced  upon  them.  To  this  declaration 
defences  were  pleaded,  in  wliich  tiie  making  of  the 
promiae  by  the  defendant,  the  drawing  of  the 
cheques,  and  the  payment  on  account  of  the  com- 
pany as  alleged,  were  respectirdy  denied,  and  issue 
was  joined  tlieTeon.  The  statement  of  the  consider- 
ation was  not  ex^ssly  trsTmed,  nor  the  allega- 
tion that  Clarke  was  not  authorised  by  the  company 
to  make  the  drafts  or  cheques  as  their  agent. 
Here  were  other  pleas  pleaded  by  the  defendants, 
whddi  were  demurred  to  on  the  part  of  the  plain- 
tiff, but  it  was  conceded  that  it  was  not  necessnry 
to  solace  these  more  particularly.  It  appears  from 
the  evidence  giren  at  the  trial  Uiat,  before  the  month 
of  December  1863,  the  company  had  opened  an 
account  with  the  branch  bank  of  the  defendants  at 
Matlock,  and  that  cheques  were  from  time  to  time 
drawn  upon  the  bank  by  tite  then  mviager  of  the 
eompanv,  which  were  duly  honoured  and  paid  by 
the  fwnk  on  account  of  the  company.  The  account 
was  OTcrdrawn  to  tiie  knowledge  of  the  defendants 
at  Uie  time  when  they  signed  ^e  following  letter, 
and  handed  it  to  Clarke,  who  gave  it  to  the  manager 
of  the  bank ;  "The  Manager  for  the  Colonial  Bank 
of  Australasia,  Matlock.  Wood's  Point,  Dec.  4, 
166B.  Sir,— We  liave  to  inform  you  that  we  as 
directors  of  the  Loch  Fyne  Qaartz  Mining  Company 
have  appointed  Mr.  Charles  Ernest  Clarke  to  be  legal 
manager  of  the  company,  and  hare  authorised  him 
to  draw  cheques  upon  the  account  of  the  said  com- 
pany. We  remain,  &c.,  Tiios.  Cbkbst,  John 
McDoDUALL,  Directors,  Loch  Fyne  Quartz  Mining 
Company  (Registered)."  After  this  letter  was 
depouteu  by  Clarke  with  the  manager  of  the  hank, 
advances  wm  continued  liiy  tbe  tmk.oa  cfaeques 


drawn  by  Clarke,  purporting  to  bind  the  company. 
These  cheques  were  duly  honoured  by  the  bank  on 
the  faith  of  this  lett^.   Under  the  21st  sectioc  of 
the  Colonial  Act  the  credit  of  the  company  could 
have  been  pledged  for  advances  on  overdrafts,  pro- 
vided the  borroving  bad  been  antborised  1^  a 
majority  of  the  ihuabolders,  but  not  otberwise. 
No  evidence,  was  offered  to   pro  re  that  sadi 
authority  was  given.   The  case  [owceeded  on  tiie 
assumption  that  Clarke  bad  not  authority  to  tdnd 
the  company  by  the  cheques  whidi  be  drew.  There 
was  no  imiMitation  of  fraud  in  the  transaction.  It 
was  contended  by  Mr.  MelUsh,  that  on  the  face  of 
the  letter  it  appeared  that  the  defendants  acted 
merely  as  directors  of  the  company,  and  never 
meant  to  bind  themselves  otherwise  than  as  di- 
rectors ;  that,  therefore,  they  cannot  be  made  per- 
sonally liable.   If  the  question  was,  whether  the 
defendants  in  fact  intended  to  bind  tbemeelvee  per- 
sonally,  it  might  be  admitted  that  sndi  was  not 
their  intention.   But  it  remains  to  be  coDsid«ed 
whether  upon  the  view  which  the  jory  were  entitled 
to  take  of  the  evidence,  the  law  does  not  imply  a 
warranty  to  the  bank,  on  the  part  of  the  defen- 
dants, that  Clarke  had  authority  to  bind  the  com- 
pany so  as  to  make  them  responsible  to  the  bank 
for  the  advances  on  the  cheqnes.   In  the  case  of 
7>0miMaii  T.  IVilliamt,  7  Q.  B.  Ill,  Tindal,  C.  J.,  in 
delivering      judgra«tt  of  the  Court  of  Exchequer 
Chamber,  states,  that  where  a  contract  appears 
upon  its  legal  construction  to  have  been  entered 
into  by  an  agent  on  behalf  of  his  prindpal,  the 
only  ground  on  which  the  agent  could  become  per* 
sonally  liable  thereon  is  that  which  has  been  stated 
bv  Story,  J.  in  his  commentaries  on  the  law  of 
agency  (7th  edit.  p.  311,  c  x.,  s.  264).   The  ground 
therein  stated  is  said  to  be  **  a  plain  principle  ot 
justice ;  for  every  person  so  acting  for  another,  by 
a  natural  if  not  by  a  necessary  implication,  holds 
himself  out  as  having  competent  authority  to  do 
the  act,  and  tbaret^  draws  the  other  party  Into  his 
reeiiHTocal  engagement."   According  (otmofsnian 
of  that  eminent  jurist,  if  a  pmon  represents  him- 
self as  having  authority  to  do  an  act  when  he  has 
not,  and  the  other  side  is  drawn  into  a  contract  with 
him,  and  the  eontraot  becomes  void  for  want  at 
such  authority,  he  is  UaUe  for  the  damage  whi(ft 
may  result  to  the  party  wbo  confided  in  thu  repre- 
sentation, whether  the  party  making  it  acted  with  a 
knowledge  of  its  faltity  or  not.   "  In  short,"  saya 
Story,  J.  "  he  undertakes  for  ths  truth  of  his  tepie- 
sentation"  (uii  svp.  p.  312,  note).   This  doctrineof 
an  implied  warranty  in  such  cases  seeme  to  have 
met  with  the  approval  of  the  learned  judges  wbo 
decided  tiie  case  of  Zewts  v.  NieiiobtM,  18  Q.  B. 
611,  513,  Ac.,  altbmgh  ezprossed  with  soaie  re- 
serve, as  it  was  not  neoessary  for  them  to  decide  Ae 
question.   It  becune  necessary  to  deade  it  in  the 
case  of  CoSen  v.  iVrigMt,  and  the  dedston  of  the 
Court  of  Ezebequw  Chamber  in  that  case  (8  E.  A  B> 
647)  must  be  considered  to  have  settled  the  Isw 
upon  the  subject  in  conftmnity  with  the  Tiew  of 
Story,  J.  The  remedy  by  a  ^edal  aotioo,  wbm 
there  is  fraud  or  deceit,  is  a  distinct  matter,  npm 
which  no  questien  is  made.   It  appears  to  their 
Lordships  that  there  was  evidence  npim  iriiich  it  was 
open  to  tiie  jury  to  And  that  the  defendants,  pro- 
fessing to  act  on  behalf  of  the  company,  had  led  the 
^aintiffs  to  believe  that  Clarke  had  aotboii^  to 
draw  dieques  as  the  agmt  of  the  oompuiy,  and 
thereby  induced  the  bank  to  make  advances  oa  the 
cheques,  on  ^e  supposition  that,  as  between  the 
bank  and  the  company,  the  latter  was  booud.^  It 
can  mi^  no  diffn«nce  that  the  engagement  into 
which  the  pluBiiffs  were  thus  drawn  by  the  de> 
fendanta  baa  to  be  collected  by  iofwnoe  from  tha 
evidence  laid  bcfofe  tbe  jnvy.  Whan  it  has  been 
aaae«aiiMd,aa«  mattwof  laob^  legaUBntii 
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tbe  stnie  u  if  it  bad  lieen  express.  The  vantDtjr 
which  the  law  impliet.  depends  on  the  poiilioa  of 
tlie  parties,  and  on  the  nature  and  effect  of  the  re- 
p«aeatatlon.  The  representation  in  this  case  was 
umitted  on  the  record  to  be  nntrue.  Their  Lord- 
ilupe  agree  vitb  Uie  jiu^et  of  the  Sapreme  Court 
in  thfadEintr  that,  in  thii  state  of  thuisa,  the  law 
fniriles  the  warrantj  or  nndertaking  on  tiie  part  of 
the  defendants,  as  stat«d  in  the  declaration,  and 
Aat  there  waa  no  ^und  for  entering  a  nonauiL 
Their  Lordships  will  therefore  humbly  recommend 
to  Her  Majesty  that  the  jodgment  of  the  Supreme 
Court  should  be  affirmed  with  coats. 

Ju«igmnt  affiruted 
Attomoy  for  the  appellaats,  W.  ThUtlethwahe. 
AttcMiiey  for  the  respondents^  W.  &  Pitiia, 


ooxrax  of  ausEN's  bench. 

B^Mtcd  by  T.  W.  StvuDKBa  and  J.  Sbobit,  Ew*., 

Baniitera-ot- Law. 

FA.  2  md  April  25. 

Tatlob  v.  Cuestbc. 

Moneif  handed  to  attotJtor  for  an  immomi  purpose — 
Action  to  recoeer  U  bads — Maxim  of"  In  pari  delicto 
potior  tit  conditio  poatidentti," 

ITu  law  wt/l  not  auitt  a  party  to  recover  bacl:  pro 
pfrtg  wA/cA  i€  koM  paid  or  handtd  over  in  purtaance 
of  aR  iUrgal  or  immoral  eonlraet.  (KAere,  there^ 
/ore,  the  pfainliff"  declared  vpon  a  baifment  of  the 
knlf  of  a  50/.  iant-iwrt,  to  which  the  defendant 
pleaded  and  juttijied  ike  detention  of  the  note  as  a 
Kcarilg  for  pnyment  of  20/.  due  from  the  plaintiff;  to 
icAicA  the  plaintiff  replied  that  the  alfegid  debt  to  the 
dt^damt  wtu  for  mm  and  aajmen  ai/pplied  the 
dejendant  in  a  broAet  and  mm/rderhf  houte  kept 
hv  the  defendant,  for  the  pmpoae  of  beintf  conaamed 
Inere  by  the  plaintiff  and  divers  proaiitntea  ia  a 
dehautA  to  incite  t/iem  to  riotous,  ditorderlif,  and  im- 
moral conduct  ; 

Btld,  that  the  maxim  of  "  la  pari  dtlicto  potior  est 
conditio  possidentis  "  applied,  and  tAat  lie  plaintiff 
teas  not  entitled  to  recover. 

This  was  a  demurrer  to  a  replication.  The  de- 
dsrstion  stated  that  in  consideration  that 'the 
plaintiff,  at  the  request  of  the  defendant,  delivered 
to  the  defendant  the  half  of  a  promissory-note  of 
certain  banken  for  the  sum  of  50/.,  to  be  safely 
kept  and  taken  care  of  by  the  defendant,  and  to  tw 
redelirercd  by  the  defendant  to  theptaintiff  on  request, 
the  defendant  promised  the  plaintiff  to  safely  keep  and 
tskc  care  of  tbe  half  note  and  redelirer  the  same  to 
the  plaintiff  on  request.  The  breach  alleged  was 
the  non-d«livery  of  the  same  to  the  plaintiff  on 
leqaest.   There  was  a  second  couut  in  detinue. 

Tlie  defendant  pleaded,  first,  the  general  issue. 

Secondly,  as  a  plea  to  the  first  count,  that  the 
alleged  agreement  was  subject  to  the  term  or  con- 
dition that  the  half  note  was  to  be  kept  by  the 
defendant  as  a  pledge  or  security  for  the  payment 
of  20A  then  due  from  the  plaintiff  to  the  defendant, 
and  that  the  defendant  receired  the  half  note  for 
this  purpose,  and  that  the  plaintiff  vould  not  pay 
tbe  defendant  tlta  sum  of  and  that  the  defen- 
dant was  prerented  from  performing  her  agreement 
by  the  neglect  and  default  of  the  ^idnUff. 

Tbe  defendant  pleaded  a  similar  plea  to  the 
•econd  count 

The  plaintiff  replied  to  both  pleas  that  the  alleged 
debts  in  respect  of  irhich  the  defendant  justified  the 
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noQ-dellTery  and  detention  of  the  security  claimed 
by  the  plaintiff,  were  due  for  wine  and  suppen 
supplied  by  the  defendant  in  a  brothel  and  dis- 
onlL'rly  house  kept  by  tbe  defendant,  for  the  pur- 
pose of  being  consumed  there  by  the  plaintiff  and 
divers  prostitutes  in  a  debauch,  to  incite  them  to 
riotous,  disorderly,  and  immoral  conduct,  and  for 
money  knowingly  lent  for  the  purpose  of  being 
expended  in  riot  and  debauchery  and  immoral  con- 
duct in  a  brothel. 
To  this  replication  the  defendant  dcmuned. 

Hopwood  {HoUcer,  Q.  C.  with  him)  appeared  for  the 
defendant  in  support  of  the  demurrer. 

BeratAeU  (Ripe  with  him)  aj^teared  cont'a. 

The  judgment  of  the  court  la  lo  oopious  that  it  ia 
unnecessary  to  gire  the  argunents  of  counsel  at 
length. 

Cur.  ade.  mUt. 

April  25.— Mellor,  J.— On  the  trial  before  me  at 
Manchester,  the  case  of  the  plaintiff  was,  that  thn 
note  had  not  been  deposited  at  all  with  the  defeu- 
dant,  but  had  been  frauduleully  taken  and  appro- 
priated by  her.  The  jury,  iiuwever,  did  not  adopt 
that  view  of  the  facta,  but  found  that  tlie  note  was 
dei>osited  by  way  of  security  as  alleged  by  the  de- 
fendant, and  tUoy  further  found  upon  the  evidence 
that  the  debt  was  incurred,  and  the  mon^  advanced 
aa  alleged  in  the  plaintiff's  replication  to  the  special 
pleas.  On  these  findings  the  verdict  was  entered 
fur  the  defendant,  with  liberty  to  the  plaintiff 
to  move  to  enter  the  verdict  for  him  for 
50/.,  to  be  reduced  to  nominal  damages  in  case 
the  note  should  be  restored  to  the  plaintiff. 
A  rule  was  accordingly  obtained  to  enter  the  verdict 
for  the  plaintiff  on  the  ground  that  the  jury  bed 
found  all  the  issues  tendered  by  the  plaintiff  in  his 
favour.  This  rule  and  the  demurrer  to  the  repli- 
cation came  on  together  for  argument  at  the  eittiuga 
in  banco  after  last  Hilary  Term  before  my  brother 
Uannen  and  myself,  and  at  the  close  of  the  argu- 
ment we  took  time  to  consider  our  judgment.  It 
was  argued  on  the  part  of  the  defendaut  in  ahuwing 
cause  against  the  rule,  and  in  support  of  the  de- 
murrer to  the  special  replication  of  the  plaintiff, 
that  upon  the  finding  of  tlio  jury  and  the  facts,  as 
admitted  by  the  demurrer,  the  plaintiff  and  defen- 
dant were  "  ia  pari  delicto,"  and  that  therefore  upon 
the  whole  record  judgment  must  be  entered  for  the 
defendant.  On  the  part  of  the  plaintiff  it  was  urged 
that  it  was  the  defendant  who  was  relying  on  the 
illegality  of  the  transaction  as  an  answer  to  a  claim 
of  the  plaintiff  founded  on  his  ownership  of  the  note, 
and  his  right  to  recover  back  the  same,  and  manj 
startling  consequences  were  pointed  out  to  us  aa 
likely  to  result  from  a  decision  that  the  plaintiff 
conld  not  recover.  We  have  fully  considered  the 
case,  and  are  satisfied  that  the  plaintiff  cannot 
recover  under  the  circumstances  found  by  the  jury, 
and  admitted  on  the  record.  The  maxim  that  "  in 
pari  delicto  potior  est  conditio  possidentis,"  is  as  tho- 
roughly settled  as  any  proposition  of  law  can  be. 
It  is  a  maxim  of  law  established  not  for  the  benefit 
of  plaintiffs  or  defendants,  hut  is  founded  on  the 
principle  of  public  policy  which  will  not  assist  a 
plaintiff  who  has  paid  over  money,  or  handed  over 
property  in  pursuance  of  an  illegal  or  immoral  con- 
tract to  recover  it  back ;  for  the  court  will  not 
assist  an  illegal  transaction  in  any  respect.  Lord 
Ellenborough  in  E^ary.  Fowler,  S  East,  22  ;  Collin* 
V.  Blanlin,  2  Wils.  84 ;  Lord  Mmuflrid  in  Solmin  r. 
Johiumt,  Comp.  848.)  The  true  teat  for  determining 
whether  or  not  the  pliuntiff  and  defendant  were  t'n 
pari  delicto  ia  by  considering  whether  the  plaintiff 
could  make  out  his  case  otherwise  than  through-(ha 
medium  and  by  the  aid  of  the  UlegaL  traosa^eiUto 
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whitdi  he  was  bimaelf  a  party :  {Simpmm  r.  Bloss, ' 
7  Taunt.  2iG ;  Fivax  v.  JV/cAo//*,  2  C.  B.  601,  512.) 
It  is  to  be  obserTed  that  in  this  caw  the  illegality 
is  not  in  a  ccllateral  matter  as  in  the  case  of  Feret  v. 
Still,  U  C.  B.  207,  vhich  wu  cittd  for  the  pluntiff, 
bnt  Is  the  direct  result      the  trantaction  upon 
vhidi  the  deposit  of  the  half  note  took  place. 
Mr.  Hertchell's  argument  was  based  upon  the  hypo- 
thesia  that,  in  spite  of  the  findings  of  the  jury,  the 
plaintiff  was  entitled  to  recorer  by  virtue  of  bis 
property  la  the  bnlf  note,  and  that  it  was  the  defen- 
dant alone  who  set  up  an  immoral  CraiiMction  as 
the  answer  to  the  idiUntilTa  daim.  Thii  argument 
appears  to  us  to  be  founded  upon  an  entirely  erro- 
neous view  of  the  facts.   The  plaintiff  no  doubt  was 
the  owner  of  the  note,  but  he  pledged  it  by  way  of 
security  for  the  price  of  neat  and  drink  provided 
for  and  money  advanced  to  him  by  the  defendant. 
Had  the  case  rested  there  and  no  pleading  raised 
the  qnestlim  of  Illegality,  a  valid  pledge  would  have 
beea  created  and  a  special  property  conferred  upon 
the  defendant  in  the  half  cote,  and  the  plaintiff 
could  only  have  recovered  by  showing  payment  or  a 
tendtR-  of  the  amount  due.   In  order  to  get  rid  of 
the  defence  arising  from  the  plea  which  set  up  an 
existing  pledge  ot  the  half  note,  the  plaintiff  had 
lecourse  to  tlw  special  replication  in  which  he  was 
obliged  to  set  forth  the  immoral  and  illegal  cha- 
nuster  of  the  contract  upon  which  the  half  note  had 
been  deposited.  It  was  therefore  impossible  for  him 
to  recover  except  through  the  medium  and  by  the 
aid  of  an  illegal  transaction  to  which  he  was 
himself  a  party.   Under  such  circomstances  the 
maxim  "  In  pari  ddiete  potior  est  conditio  ponidMit 
dearly  applies,  and  is  decisive  of  the  case.  It  would 
also  appear,  from  the  case  of  Scarje  v.  Morgan, 
4  M.  &  W.  281,  per  Farkc,  B.,  in  delivering  the 
jadgment  of  the  court,  p.  282,  that,  notwithstanding 
the  illegality  of  the  transaction  itae]/  out  of  which 
the  deposit  in  this  case  arose,  the  lien  would  exist, 
because  the  contract  was  executed,  and  the  specli^ 
property  had  passed  by  the  deUvery  of  the  hali-note 
to  the  defendant,  and  the  maxim  would  apply.  It  is, 
however,  difl&cult  ia  the  present  case  to  determine 
it  on  the  ground  that  the  plaintiff  could  not  recover 
without  riiowing  the  tme  character  of  the  deposit, 
and  Uiat  being  upon  an  illegal  consideration,  to 
irhieh  he  was  himsdf  a  party,  he  was  predt^ed 
bom  obtaining  the  assistance  of  the  law  to  recover 
it  back.    It  is  not  necessary  to  consider  what 
might  have  been  the  effect  of  a  tender  of  the 
amount  for  which  the  note  was  pledged,  as  there  is 
nothing  to  raise  an^  such  question  in  this  case.  The 
result,  therefore,  will  be  that  the  verdict  most  stand 
Sor  the  defendant  on  the  issues  taken  in  tbo  qieclal 
^eas,  and  for  the  plaintiff  on  the  issue  taken  on  the 
replication ;  but  as  upon  the  whole  record  it  is 
manifest  tiiat  the  plaintiff  cannot  recover,  judg- 
ment will  be  entoedfor  the  defendant. 

Judgment  /or  At  ikftudant. 

Attorn^  for  the  plaintiff,  A.  T.  Emiu,  Han- 
duster. 

Attorneys  for  the  defendants,  EdwarJk^  Lagton, 
and  Jaqutt. 

Thtridas,  Nov.  4. 

Salter  r.  Walkkb. 

Sanction — Befatimihip  of  laaiter  andtervani — Plea  of 
"  not  guilljf  " — Evidence  of  pecunittry  meant. 

2n  an  action  far  Meduction,  the  oka  of  "not  guiiiy  "  doei 
not  put  in  iuutlhtrdatianMp  ot  maiUrond  ommL 
If  thtrefon,  it  it  intmkd  to  dSmU  fAs  cmsteBce  0/* 
MM  rdatimAip  it  mtut  be  ^peeiailjf  plaadtd. 

Qfiare.  tehetker  in  ntch  an  oeft'ea  evidence  it  aAnistible 
of  the  drfendantt  ^eajk  peaadary  meoai  .- 


Bdd,  however,  that  general  evidence  of  hit  condition  ia 
rife  it  unobjectionable. 

Hiia  was  an  action  for  seduction  tried  at  the  last 
assizes  for  Devon,  before  Keating,  J™  when  the  jury 
returned  a  verdict  for  the  phdatiff  with  50/. 
damages,  the  learned  jadge  having  icscmd  to 
the  defendant  leave  to  move  to  enter  a  nons^t  w 
for  a  DOW  trial,  on  the  ground  of  the  imwopK 
reception  of  evidence.  The  defendant  pleaded  not 
guilty  "  only. 

It  appeared  upon  the  trial  that  Mary,  the  eldest 
daughter  of  the  pluotiff,  carried  on  the  bu^neea  of 
a  dressmaker,  and  that  her  mother  (the  plaintiff) 
and  Sar^  the  second  daughter  of  the  plaintiff, 
lived  with  her  and  assisted  in  the  hoosebiM  duties. 
The  house  in  which  they  lived  was  taken  by  the 
mother,  hut  the  rent  and  all  the  expenses  were  pud 
by  the  eldest  daughter,  who  acted  as  the  head  of 
the  family.  There  was  no  evidence  to  show  any 
services  performed  for  her  mother  by  the  second 
daughter  Sarah,  in  respect  of  whose  seduction  the 
action  was  brought.  This  daughter  having  been 
debawshed  by  the  defendant,  and  having  been 
ddiveied  of  a  diild,  her  mother  brou^t  the  present 
acUm. 

PrideoMXt  Q.  U  now  moved  pnrsnant  to  leave  a« 
aforetidd.   To  snsUin  this  action,  the  reUtionship 
of  master  and  servant  must  exist.   Here  the  plain- 
tiff was  herself  in  the  capacity  of  a  servant  to  hw 
eldest  daughter,  and  the  second  daughter,  Sarah, 
also  was  serving  her  sister  and  not  her  mother.  lit 
Alanlnf  v.  Field,  29  L.  J.  79,  C.  P.,  it  was  held  that, 
in  order  to  snj^wt  an  action  by  a  father  for  the 
aeduction  of  his  daughter,  it  is  necessary  that  the 
relationship  of  master  and  servant  should  sobsiat 
Iwtween  them  at  the  time  of  the  seduction,  and  the 
fact  that  tho  daughter  rendered  services  in  the 
sense  of  conferring  benefits  upon  the  father  is  no^ 
of  itself,  suflSdent  to  constitute  such  relationship. 
In  that  case  the  defendant  pleaded,  IsL  Not  guilty  i 
2od.  That  tiie  daughter  was  not  the  servant  of  the 
plaintiff.   In  ^ving  judgment,  Erie,  C.  J.  aaid : 
think  the  nonsuit  was  quite  right   There  was  no 
evidence  that  the  daughter  was  the  servant  of  the 
plaintiff  in  the  sense  in  which  the  wonl  *  servant ' 
is  used  in  this  declanUion.   She  was  herself  the 
bead     an  establishment  of  her  own,  and  tbon^ 
she  conferred  benefits  on  her  father's  family, 
was  not  a  subordinate  member  of  it,  and  did  not 
render  Uie  plaintiff  services  for  the  loss  of  which 
this  action  can  be  maintained."  So,  too,  Williams,  J . 
says :  "  I  am  of  the  aame  opinion,  and  however  I 
may  tenet  that  the  nuuDtenaoce  of  this  action 
should  di^innd  upon  the  quettion  of  sovice  or  no 
•enrice,  I  must  abide  by  tbe  law  which  maket  the 
relaUonship  of  master  and  servant  the  founda- 
tion of  it."   In  Grinnelt  v.  IFe/i,  7  Man.  4  Gr. 
1038,  Tindall,  C.J.  says,  "The  foundation  of  an 
action  by  the  father  to  recover  damages  against 
the  wrongdoer  for  the  seduction  of  his  daughter, 
has  been  uniformly  placed  from  the  earliest  tine 
hitbwto  not  upon  the  seducUon  itsdf  which  is  a 
wrongful  act  of  the  defendant,  hut  upon  the  loss  of 
service  of  the  daughter,  in  which  sense  he  is  sup* 
posed  to  have  a  legal  right  or  interest."   In  £agir 
V.  Grimwood,  1  Ex.  61,  it  was  also  held  that  an 
action  iai  seduction  cannot  be  maintained  without 
aome  proof  of  a  lose  of  service  tiieieby.  Therrfoce 
where  it  sweated  that  the  defendant  had  debaudied 
the  plaintiff's  daughter,  and  that  she  was  delivered 
of  a  child,  but  the  jury  found  that  the  child  was 
not  the  defendant's,  it  waa  held  that  they  woe 
righUy  directed  to  find  a  verdict  for  Uie  defendant. 
[Hamkbh,  J.  •-  If  the  relationship  of  master  and 
servant  exists,  the  InaUUty  to  perform  serrioes 
must  be  assumed.]   Here  it  wasinevMence  thatthe 
daughta  was  not  the  eerrant  of  J«r  mothor,  Uk 
Digitized  by  CjOOglC 
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■ke  WM  really  the  Krvant  of  her  eld«r  «iater. 
[CocKBtnK,  C.  J.— It  hu  been  decided  that  if  ytm 
vMi  to  put  in  iuae  the  reUtionihip  of  matter  and 
semnt,  you  must  do  to  by  pleft,  and  that  it  is  not 
■offlcieDt  for  that  parpoee  to  plead  the  frt;neral 
ianie.  The  case  of  TorroKa  t.  Gibbina,  6  Q  B.  297, 
ia  aa  aathority  for  that]  The  defence  certainly 
may  be  pleaded,  bat  aa  a  loss  of  serrice  mast  be 
inred  under  the  plea  ctf  tbe  general  issae,  it  woald 
wem  that  if  it  turns  out  that  there  is  no  relationship 
of  master  and  serratit  there  can  be  no  loss  of  service. 
Ibis  objection  having  been  taken  at  the  trial,  the 
leanied  judge  was  asked  to  amend  by  adding  such  a 
plea,  which  he  refused  to  do,  and  in  so  refusing,  it 
!l  submitted  that  he  was  wrong.  Id  addition  to 
tins,  the  learned  jad«  improperly  admitted  erldeooe 
U  the  defendanra  cucamstancea  In  life.  Qaeatioas 
were  asked  as  to  the  business  he  was  carrying  on, 
and  as  to  his  keeping  servants  and  a  horse  and  trap, 
Ac :  (Jama  r.  BiddHftgtoa,  6C.&P. 

CocKBDBH,  C.J.— I  am  of  (mioion  that  there 
should  be  no  rule.  In  order  to  let  in  evidence  of 
the  noo-existence  of  the  relationship  of  master  and 
serrant  that  fact  should  be  specially  pleaded. 
Tomnee  Gibbins  is  an  express  authority  upou  tho 
pnn^  and  is  a  decision  biodiog  npoa  us.  It  appears, 
bowerer,  that  the  learned  jadgs  at  the  trial  was 
qi^ied  to  toe  leave  to  add  a  plea  to  that  effect,  and 
U  lefoMd  pennission,  and  I  think  very  properly, 
tot  whea  yoo  come  to  look  at  the  matter  in  its  real 
substance  it  will  appear  that  the  relationship  of 
master  and  serrant  is  a  mere  inducement,  and  that 
tbe  real  question  is  the  loss  of  sorvice.  If  therefore 
it  ii  intended  to  traTerse  the  rdatimubip  it  must 
he  put  on  record.  I  thiofc  the  learned  judge  was 
qidte  right  in  refusing  to  add  such  a  plea  since  it 
wu  a  mere  technicality.  Tbe  real  question  was 
whether  or  not  the  daughter  became  pregnant,  and 
•0  became  a  burden.  The  other  question  is  as  to 
whether  it  was  right  to  allow  evidence  to  be  given 
of  the  means  of  the  d^endant  to  pay  damagee.  It 
u  really  not  necessaiy  in  this  case  to  decide  whether 
or  not  sodi  evidence  would  have  been  admissible, 
for,  acc<»ding  to  the  estabiisbed  practice  such 
genoal  evidence  as  was  given  in  this  case  is  always 
admitted  There  was  no  evidence  given  of  precise 
pecuniary  means.  It  was  merely  general  evidence 
nt  the  defendant's  condition  in  life. 

The  other  learned  judges  concnrred. 
Attorneys  :  Davjn  Wdliiigtoii. 


OOUBT  OF  COMKON  PLEAS. 

Bepotted  bf  IL  W.  HcKellar,  and  H.'H.  BoCKna.  ■•«»., 
Banlaton-st-LMr. 

Tkwndot/t  Nov.  4. 

GODwis  tt.  Frahcib. 

Agnemtnt  in  loriling—A  teJegram — The  ilh  tect.  of 
Statute  ofPraudt  (29  Car.  2,  c.  8). 

A  vfdid  contract  Jor  the  tab  of  hndt  mat/  be  made  bjf 
meant  of  a  tel^rapkic  vuuage. 

Tit  dtfatdant  held  himulf  out  to  tAe  plaintiff  at  having 
mthoritu  to  xeU  an  ettate  an  behalf  of  the  owners. 
The  plaintiff",  by  letter,  offer^  a  price  far  it.  The 
defendant  gave  a»d  mgned  wnflsa  tnetmaiim  to  a 
tebgrapkie  company  to  tend  a  mettage  to  the  vknntiff 
eeoipting  hit  offer.  The  company  accordingly  trana- 
mitied  the  mesaage  ^  their  wire,  and  delivered  a  ccpy 
of  it  at  from  the  plaintiff  to  the  defendant,  and  tignea 
by  their  ckrk,  to  the  ^femtaiit : 

that  this  meetage,  eovpled  with  AU  plainliff"t 
tetter,  constttHted  a  valid  contract  tcitkin  the  Statute 


[Q.B. 


Tbe  declaration  stated  that  the  defendant,  by 
warranting  tho  plaintiff  Uiat  ho  was  authorised  by 
certain  others,  to  wit,  £c.,  who  were  interested 
together  with  him  in  a  certain  estate  known  as,  &C., 
to  sell  the  same  to  tbe  plaintiff  for  a  certain  sum,  to 
wit,  10,500/.,  agreed  with  the  plaintiff  aa  for  himself 
and  the  said  others,  and  procured  the  plaintiff  to 
agree  as  with  himself,  the  defendant  and  the  said 
othen,  tliat  the  defendant  and  the  said  others  should 
sell  to  tbe  plaintiff,  and  the  plaintiff,  should  pur- 
chase from  the  defendant  and  the  said  others,  the 
said  estate  for  the  sum  of  10,5001.,  and  the  pluntlff 
did  all  things  necessary,  &c.  Yet  the  defendant 
waa  not  authorised  by  the  said  others  to  aellf  ftCif 
whereby,  Ac 

The  defendant  pleaded,  1,  a  denial  of  the  war- 
nnty ;  8,  a  denial  that  he  agreed  or  procured  tbe 
iriaintiff  to  ^ree ;  and  8,  that  at  the  time,  &c  he 
had  authority  to  sell,  4c. 

The  case  was  tried  at  Salisbury,  at  the  last 
summer  assizes,  before  Lush,  J.  It  appeared  that 
the  defendant  had  held  himself  out  to  the  ptamtiff 
as  having  authori^  to  sell  an  eatat^  and  there- 
upon a  correspondence  ensued  between  tbe  plaintiff 
and  tbe  ddendant,  in  the  course  of  which  the 
plaintiff  offered  to  buy  the  estate  for  10,600£.  In 
answer  to  this  offer,  the  defendant  sent  the  follow- 
ing message  to  the  plaintiff :  "  From  B.  Francis 
to  Chaa.  Godwin.  Your  offer  for  the  L.  estate  is 
accepted.  Confirm  yours  by  next  post"  The  defen- 
dant  had  taken  the  usual  course  in  sending  tUe 
message,  having  written  it  ont  and  signed  it,  and 
the  telegraphic  company  delivoed  to  tbe  pluntiff 
a  verbatim  copy  of  the  message,  signed  by  tb^ 
clerk.  It  afterwards  turned  out  that  the  defen- 
dant had  not  power  to  sell  the  estate  for  10,500JL, 
and  tbe  propa  owners  of  the  estate  repudiated  the 
bai^in  that  be  had  made.  Tbe  ^ntiff  accord- 
ingly brought  this  action  against  the  defendant  for 
his  breach  of  contract.  It  resulted  in  a  verdict 
for  the  plaintiff  for  726/.  9> ,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nimsuit,  oa 
the  ground  that  the  defendant  had  not  entered  into 
any  agreemmt  with  the  ptaintifl  for  tbe  sale  of  the 
estate  that  was  valid  wlUiio  the  Statute  of  Frauds. 

/xjpf^  Q.  C.  {Bowen  with  him),  moved  accord- 
ingly.— No  agreement  in  writing  was  signed  by  the 
d^endant  himself.  It  is  tnie  that  he  signed  bis 
name  to  the  instructions  given  by  him  to  the  tele- 
gra^  company,  but  tfie  paper  to  which  he  so  s^paed 
his  name  was  a  contract  betwem  bim  and  the  cmn- 
pany  to  s«nd  a  message,  and  was  not  a  contract 
between  him  and  tbe  plaintiff.  The  signature,  to 
be  binding,  must  be  intended  to  govern  the  contnct, 
and  this  had  no  such  intention.  Then,  again,  the 
copy  of  the  message  that  was  delivered  by  the 
tekgraph  clerk  to  tbe  plaintiff  may  have  hem 
signed  by  the  clerk,  hut  the  clerk  was  not  the 
"  lawfully  authorised  "  agent  of  the  defendant,  nor 
did  he  assume  to  sign  as  such.  Then,  again,  the 
defendant  only  held  himself  out  as  the  agent  for  the 
sale  of  this  estate,  and  as  delegolut  non  potett  delegare, 
tbe  signature  of  the  clerk  waa  certain^  inoperatiTe. 
[BoviLL,  C.  J.— That  is  hardly  so.  If  the  defendant 
had  had  a  general  authority  to  sell  for  what  he 
thought  fit,  Be  could  not  delegate  that  authority  to 
another  to  edi  for  what  that  other  might  think  fit. 
But  the  case  is  different  here.*  Willbb,  •I.— What 
he  did  was  to  give  authwity  to  tbe  tdegraph  com- 
pany, and  tbe  action  is  brought  against  bim  tar 
^ring  that  authority  without  himself  poasessing  tt] 
He  cited 

Pittg  V.  Seekeit,  18  M.  A  W.  743. 

BoTiLL,  C.J. — I  am  of  opinion  that  there  should 
be  no  rule.  This  action  Is  brought  for  a  breach  of 
warranty.  Tbe  declaratioa  allegee  that  th^Jlefea. 


Ooswix  V.  FaAHCis. 
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C.P.] 

^ont  represeated  himsdf  to  the  plaintiff  aa  having 
«athority  to  Belt  an  estate^  vhereu  in  point  oi  fact 
be  had  no  auch  authority.  In  order  to  maintain 
the  action  it  Ilea  on  the  plaintiff  to  show  that  the 
•defendant  contracted  wiUi  him  for  the  sale  of  thi« 
«ttate  in  such  a  way  that,  if  he  had  had  authority 
-from  the  vendors  to  act  on  their  l>ehalf,  tlie  vendore 
would  faaTo  been  bound  h7  hia  acts.  Thii  being  ao^ 
it  is  objected  on  behalf  of  the  defendant  that  no 
-contract  wittiin  the  Statute  of  Frauds  waa  entered 
into  between  the  plaintiff  and  the  defendant  for  the 
aale  of  this  estate.  It  appears  that  certain  corre> 
apondence  took  place  between  the  plaintiff  and  the 
-defendant  in  which  the  sum  of  10,50(M.  waa  men- 
tioned aa  the  price  that  the  idaintiff  waa  xeady  to 
«Lve  for  the  esUte.  Under  these  circamstaocea  the 
defendant  telegraphs  to  the  plaintiff  to  tell  him  that 
he  accepts  this  offer.  We  must  assume  that  at  the 
trial  both  the  original  inatructiona  for  the  telegram, 
furai&hed  by  the  defendant  to  the  tetegraph  com- 
pany,  and  the  copy  of  the  telegraphic  mca- 
«Agc,  actually  delivered  by  the  company's  ser- 
vant to  the  plaintiff,  were  put  in  evidence. 
This  being  the  case,  the  point  was  reserved 
4t  the  trial,  whether  theee  documents  con- 
'Stitutcd  an  agreement  or  memorandum  of  agree- 
ment in  writing  within  the  ith  section  of  the  Sta- 
tute of  Frauds.  There  is  no  quesliou  as  to  the 
terms  of  the  proposed  contract  being  in  writii^  or 
JIB  to  the  telegram  referring  to  the  terms  which  had 
^en  pTopoaeil  in  the  letters  that  had  passed  between 
the  lurtiea.  We  hove  then  Brat  of  all  the  instruc- 
tions given  by  the  defendant  to  the  telegraph  com- 
pany. These  were  signed  by  him.  They  directed 
the  company  to  do  wliat  is  usual  in  such  coses,  to 
transmit  the  message  by  the  wire,  copy  it  out,  and 
•deliver  it  to  the  person  to  whom  it  is  addressed.  We 
have  it  then  that  the  company  is  lawfully  autho- 
rised by  the  defendant  to  write  out  this  mcsai^[e  and 
■deliver  it  to  the  plaintiff,  aa  from  the  defendant,  and 
the  company  docs  this  by  means  of  ita  servants.  I 
■am  of  opinion  that  this  conatituted  a  binding  con- 
tract between  the  parties.  Indepaidently  of  all 
■other  circumstances,  as  the  telegram  was  written 
out  and  signed  by  the  telegraph  clerk  acting  under 
the  written  instructions  of  the  defendants,  that  is 
•certainly  sufficient  to  saUafy  the  statute.  Under 
these  circumstances,  I  am  of  opinion  that  Uiere 
ahould  be  no  rule. 

Wjlles,  J. — ^I  am  of  tlie  aamo  opinbn.  The 
question  is,  whether  there  waa  a  sufficient  contract 
to  bind  the  vendors  of  the  estate,  assuming  that  the 
defendant  had  authority  from  them  to  sell?  It 
afpeaia  that  the  terma  of  the  proposed  contract 
were  fully  aet  forth  in  the  correapondence  that 
passed  between  the  pUloUff  and  the  d^endant  prior 
to  the  sending  of  the  telegram.  Instructions  for 
the  telegraphic  message  were  signed  by  the  defen- 
dant and  left  by  him  at  the  office  of  the  telegraph 
company.  This  telegraphic  meaaage  purported  to 
bind  the  owners  of  the  estate  to  sell  it  to  the 
plaintiff  on  the  terms  mentioned  in  the  corre- 
apondence thkt  had  taken  plaoe  between  the  pUin- 
tiff  and  the  defendant.  A  copy  of  this  message 
was  sent  by  the  company  to  the  plaintiff,  authen- 
ticated by  the  company  in  the  usou  way,  aiid  signed 
by  their  clerk.  If  this  same  message  had  been  sent 
by  the  jdidntiff  by  jetter  through  the  poat,  there 
would  be  no  doubt  about  the  matter.  Why,  then, 
should  there  be  in  this  case?  The  message  is 
aofflciently  stamped  with  the  character  of  part  of 
the  correspondence  to  make  it  part  of  an  agreement 
by  which  both  parties  are  bound.  Justice  must  be 
halt,  indeed,  if  it  cannot  adi^t  itself  to  the  altered 
circumstances  of  the  day. 

J^KBXT,  J.— Wemnat  take  it  that  both  the  inatmo- 


cap. 

tiona  for  the  telegram  and  the  tel^ram  itmUS  wm 
put  in  evidence  at  the  trial.  Thia  bong  ao,  tiie 
substance  of  thia  action  is,  that  the  defendant 
entered  into  a  contract  with  the  plaintiff  so  aa  to 
bind' certain  parties  to  Eell  an  estate  to  the  ptuntiff, 
the  defendant  warranting  that  he  had  antbority 
from  those  parUes  to  sell  the  estate,  and  ttiat  tfa& 
contract  could  not  be  enforced  against  these  po* 
posed  vendors,  because  the  defendant  had  no 
authority  to  bind  them.  It  is  then  objected,  on 
behalf  of  the  defendant,  that  he  entered  into  no 
such  contract  The  only  evidence  of  the  contract 
ts  the  telefilm,  and  the  instructions  for  the  sam^ 
and  it  is  otnecded  that  this  is  not  sufficient  to 
satisfy  the  Statute  of  Frauda.  The  aignatun  of 
the  defendant  tm  the  inatmctiona  for  the  tdegnpUc 
measage  is  not  tlie  signature  to  a  contract,  it  is  on]j 
mandatory  to  the  telegraph  company.  But  we 
must  take  it  as  agaioet  the  defendant  that  be 
intended  this  signature  as  his  signature  to  a  con- 
tract, and  what  he  did  waa  to  deposit  a  message 
with  his  signature  at  the  telegraph  company's  oSo^ 
with  instructions  to  the  cmnpany  to  deal  with  it  in 
the  ordinary  coarse  of  their  buaineas.  Hie  company 
accordingly  transmitted  and  delivered  a  copy  <rf  the 
meaaage,  signed  by  one  of  its  clerks,  to  the  plaintiff. 
Under  these  ciTCumatanceB  it  appears  to  me  that  the 
defendant  had  made  the  company  his  agent  to  riga 
this  mesaago  for  him,  and  aa  it  waa  signed  by  the 
company's  servant  on  bdialf  of  the  d<rf«idant, 
nothing  more  is  reqnired  to  make  a  binding  csntract 
If,  then,  the  defendant  had  no  authority  from  the 
ownera  uf  the  estate  to  enter  into  this  contract,  the 
action  will  well  lie  ag^nst  him. 

Hale  re/tmd. 
Attorney  for  the  defendant,  C.  T.  Fotter. 


Nov.  10  and  li. 
YIVUH  u.  Thb  Mbrsbt  Docks  akd  Hasbous 

BOAJtD. 

Ship  tank  in  the  port  of  Liverpool — EiqMHtea  of  rt- 

moving  obatruciioR — Liahility  of  owners  of  carffo. 

Bjf  the  Meraev  Dock  Acta  Consolidation  Aet  1858 
(21  ^  22  Vict.  c.  xcii.)  s.  69,  the  defendant  tat 
empowered  to  deatrou  wrecks  or  vessels  sunk  wiM* 
the  port  of  Lieerpocn  that  art  obstructions  to  noviga- 
tion  t  and  thai  mm  also  remove  any  stotte,  tiaien, 
anciiort,  or  wier  oSstructions  or  impedimenls  to  puk 
navigation  that  mny  he  found  or  arue  ther&n;  owf  u 
case  the  master  or  oianer  of  such  vessel  or  other  ofr- 
stniction  shall  refute  or  neglect  to  paa  the  charge  of 
removing  ike  same,  the  board  may  sea  the  tame,  aid 
out  of  the  proceeds  of  suck  tale,  retain  the  expenm 
incurred  in  raiting,  destroging,  and  reaving  Mtek 
wreda  or  other  obstruction,  rendering  Ike  overpku  la 
ike  person  entitled  to  the  same : 

Held,  tkat  if  the  cargo  in  a  sunken  skip  be  included  in 
the  terms  of  tkis  Mction  (o/*  whick  tke  court  exprttud 
some  rfouii),  the  poaer  to  detain  for  tke  expenm  of 
removing  an  obstruction  is  to  be  read  distribstieeij, 
and  the  owners  of  cargo,  the  plaintiffs  in  this  case, 
could  be  liable  onig  for  the  cost  of  raising  their  gooA, 
and  not  of  destroying  tke  hull  of  tke  th^. 

This  was  an  action  which  was  commenced  on 
17th  June  18G8,  and  waa  brought  by  the  plaintiffs 
against  the  defendants  to  recover  damages  for  the 
r^naal  of  the  defendants  to  deliver  up  to  Uie  plain- 
tiffs certain  goods  of  the  pluntiffa*,  which  formed 
part  of  the  cai^o  of  a  vessel  called  the  Siransea,  and 
by  the  consent  of  the  partiea  and  by  order  the  fd- 
lowing  caae  was  stated  for  the  opinion  of  the  cooit 
without  pleadiugi : 

On  the  21st  Dec  1867  the  steamship  Ssxama 
come  into  coUiaum  with  a  iteanwn^led  tha  if^T 
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acfie,  and  vna  sank  in  tlie  Mersey,  wiUiin  the  port 
of  Lircrpool,  and  yeas,  and  continaed  to  be,  irhen 
ao  sunk,  an  obstruction  to  the  safe  and  conTenieot 
OBvigation  of  the  port. 

llie  Saransea,  at  the  time  she  was  enufa,  helonged 
to  Mr.  John  Bacon,  of  LiTerpool,  and  had  on  board 
a  cargo  consisiing,  amongst  other  goods,  of  silver 
and  copper  onrs,  and  barilla,  a  portion  of  whk-h  be- 
longed to  tlie  plaintiffs. 

The  defendants  are  a  corporate  body,  constituted 
ander  the  Mersey  Dock  Acta  Consolidation  Act 
1858  (21  &  22  Vict,  c  xcM,  Local  Act),  to  which 
either  party  is  to  he  at  liberty  to  refer  od  the  argu- 
mest  of  tliis  case. 

By  sect.  59  of  the  said  statute  it  is  provided  : 

The  boMd  TOKj  raise,  destroy,  r«more,  and  tak«  any 
taj  wmoka  of  resMle,  and  tmr  toss^  that  sball  M 
mmk  in  Kaj  doak  or  elsewhere  witnin  the  pOTt  of  LIvwpool, 
or  WDf  of  the  tea.  cbaunels  leading  thereto,  and  be  In  their 
jadgniiiit  an  ohstraction  to  the  «Lfe  and  con ven lent navign- 
tkmor  nae  thereof,  and nujalwremaTeanr  stone, timbms, 
anchors,  or  other  obstructions  or  impedimentB  to  mch 
imigation  that  may  be  found  or  arise  tbw^ ;  and  in 
oaM  the  master  or  owner  of  such  tsbboI  or  otiier  ob«tniotion 
■hall  refane  or  neglect  to  pay  the  cbaive  of  remorlnff  the 
nme  for  the  apace  of  three  daja  after  demand,  or  in  oaae 
an;  sneh  master  or  owner  cannot  be  found,  thou  the  board 
maj  Boll  the  eome,  and  out  of  the  piooeeda  of  such  sale 
rMain  the  expenses  ineurrad  in  raialnfr,  deatroTiny,  and  re- 
Ewving  sooh  wrecks  or  other  obatractions,  and  the  chaws 
of  SDfii  detainer  and  sale,  tendering  the  orerplns  to  uie 
penon  entitled  to  the  same;  and  u  from  suon  proceeds 
sttScient  to  paj  all  the  aforesaid  ohargea  shall  not  be  re- 
omied,  then  the  defidency  shall  be  recorcsaUe  bom  the 
■aster  or  owner  of  such  vessel  or  artifllee  ao  raised, 
dsstrc^red,  or  removed,  in  like  manner  as  penaUtos  are  \fj 
this  Act  authorised  to  he  reoorered. 

Shortly  after  the  sinking  of  the  Swansea  arraage- 
nentsirere  made  on  the  part  of  the  plaintiffs  vith 
the  Lircrpool  Steamtug  Company  for  the  recovery 
of  tb^  goods  by  removing  and  rai^ng  them  from 
the  wreck  of  the  Smnuea.  Under  these  arrange- 
ments, 218  bags  of  barilla  being  a  portion  of  the 
^ai&tiffs'  goods,  were  raised  and  landed,  and  a 
iQrther  portion  might  have  been  raised  and  re< 
covered  under  the  aforesaid  arrangements,  when  the 
defendaota  took  poasestion  of  the  wreiJc,  and  claimed 
dw  exdusire  right  of  dealing  with  the  Swmtea  and 
Hm  cargo  on  boud  of  her. 

The  said  218  bags  of  barilla  have  been  delivered 
to  the  pluntiffs. 

The  defendants  so  intervened  and  took  possession 
of  the  wreck  as  after  mentioned  with  a  view  of 
Kmoviog  with  all  possible  despatch  the  obstruction 
which  t^  wreck  ol  the  Sminua  caused  to  the  safe 
and  convenient  navigation  of  the  port  of  Liverpool. 

In  answer  to  the  complaints  of  tlie  plaintiffs  with 
reference  to  these  proceedings  of  the  defendants, 
the  following  letter  was  written  and  sent  to  the- 
pUmtiffs  on  behalf  of  the  defendants: 

Uazina  Surveror's  Offloe,  9Bth  Dee.  1887. 
SmiTuao. 

Daar  Sir, — B«f errl ng  to  the  subject  of  our  fnterview  this 
■onfaVi  I  bes  to  Inform  vou  that,  after  toll  oonatderation 
of  the  curcumstanoes  of  the  cose,  I  feel  that  I  cannot  pro> 
psriy  delay  any  lonrer  the  making  of  such  arranMmen&  as 
■ay  be  neoessary  for  the  removal  or  deetmotion  of  the 
wreck.  Befenrin(r  to  your  msntJon-of  the  UeM».  Tivlan,  I 
Ms  to  Mf  that  I  cannot  regard  their  interest  in  the  matter. 
1m  eano  as  one  of  the  iucideBta  of  the  wreck  is  liable 
HOBg  «itb  the  rest  for  the  expenses  of  removal.  Incd- 
dsBtally  to  anch  removal,  I  may  find  it  neoessair  to  raise 
saoas  part  ol  the  carao  in  the  flnt  butaoce,  and  if  any 
pmns  daiming  to  act  for  owners  or  ooosicnoes  of  cargo 
jnsb  to  interfere,  they  must  furnish  me  inth  a  snAcieut 
•Bdsnmity  to  cover  all  expenses  that  I  mar  eventually 
■na  in  the  removal  or  destruction  of  tha  bun.— Toara 
tauy,  Qbouk  H. 

The  Hessn.  Vivian  mentioned  in  this  lett^  are 
the  plaintiffs.    The  indemnity  mentioned  in  tbis 
tetter  was  not  given  by  the  plaintiffs. 
_  A  few  days  after,  the  defendants  took  posses- 
Bon  of  the  wreck  of  the  Swansea  as  aforementioned. 

ordered  a  survey  to  be  held,  and  as  it  was 
fnmd  thit  the  Mud  had  banked  round  tlw  vesKl  to 


snch  an  extent  that  it  was  impossible  to  get  cluun* 
under  ber  so  aa  to  raise  her,  the  defendants  deter- 
mined to  lighten  her  of  some  of  ber  cargo.  Accord- 
ingly, on  or  about  t4ie  1st  Jan.  1868,  the  defendants 
proceeded  to  remove  portions  of  the  cargo  from  the 
wreck  and  to  bring  them  ashore,  and  conUnned 
doing  so  until  the  22nd  day  of  that  month. 

Between  the  1  st  and  tho  22nd  Jan,  the  defendants- 
raised  and  landed,  as  afnreiaentioned,  a  c«rtain  por^ 
tion  of  the  plaintiff s' goods,  namely  the  goods  whidl 
are  the  subject  matter  of  this  action  |  and  the  ex- 
penses which  tliey  incurred  in  so  doing  amounted  to 
294/.  14*. 

On  the  22nd  Jan.  the  tides  no  longer  suited  for 
the  raising  of  cargo,  on  account  of  its  being  low 
water  at  night.  Oh  the  SOtb  Jan.  the  tide  again 
answered,  but  it  was  found  that  the  hatchway,  from 
which  tile  goods  had  been  previously  removed,  wa» 
filled  up  with  sand,  and  the  defendants,  who  ex- 
pected that  if  they  opened  another  hatchway  it- 
would  likewise  in  a  very  short  time  fill  with  sand^ 
resolved  to  abandon,  and  did  abandon  all  attempts 
to  remove  and  raise  any  more  cargo. 

After  having  wholly  abandtmed  as  aforementioned 
all  attempts  to  remove  any  more  cargo,  the  dtfen- 
danta  proceeded,  in  Feb.  1868,  to  moke  attempts  to- 
raise  the  wreck  by  means  of  chains  which  were- 
placed  under  the  Teasel,  and  these  attempts  were- 
continued  until  the  following  Joly,  but  met  with  no- 
success. 

In  the  month  of  Mqr  1868  the  plaintiffs  ap^ied 
to  the  defendants  for  the  delivery  of  snch  of  thdr 
goods  as  had  been  raised  and  landed  as  aforemen- 
tioned by  the  defendants  betwem  the  Ist  and  22nd 
Jan.,  and  at  the  same  time  tendered  to  the  defen-' 
dants  the  sura  of  291/.  14s.,  being  the  expenses 
which  the  defendants  had  incurred  as  aforemen- 
tioned, in  raising  and  landing  those  goods. 

The  defendants  refused  this  tender,  and  also 
refused  to  deliver  the  said  goods  to  the  plaintiffa^. 
but  made  to  them  the  proposal  contained  In  th» 
following  letter: 

Mersey  Docks  and  Harbour  Bosrd. 
Karine  Sorvayor'B  Office,  Livorpool,  4th  Hay,  1868. 
WnokSmuMa. 
Sir,— Tour  letter  of  tbe  7th  Harch,  offering  to  pi^- 
charges  on  eortaiit  oorgo  removed  from  the  wreck  of  tlie' 
steamer  Shmiumi,  sunk  u  the  channel  of  tbe  Mersey,  or  to 
gnacantee  whatever  nuj  be  found  to  bs  due  (togethar  with 
the  several  reprosentatLass  made  to  me  on  your  bdtalf  by 
Capt.  Edgell),  lias  been  considered  by  tbe  Marina  Com- 
mittee of  the  Mersey  Docks  and  HaAour  Boaid,  and  I  am: 
instmotsd  to  reply  thereto. 

Tour  letter  states  generally  your  antliorisation  as  zepEe» 
seutative  of  owners  and  underwriteia  of  Swansea  oar^o,, 
without  specifying  tbe  mrtionlora  of  osrgo  suttject  to  sooh 
authority,  tbearetore  it  u  assumed,  m^iject  to  yoor  oMCM- 
tion,  that  you  represent  the  owner's  inteieat  m  the  whole- 
of  the  caigo  Bhiri>ed  for  tbe  Mesars.  Vivian,  which,  acoord- 
ins  to  the  best  information  I  can  Obtain  was  nearly  am, 
ft^owst—  TonsCwta.- 

Cammc  am  in  bulk   h........ 8S5  0 

Do.    fcariUainbass  »  0 

Wvarors  «>...........  5  IS 

Totsl   «.  S19  18 

And  of  this  cargo  the  portion  removed  bom  the  wntk^ 
and  now  in  the  oiwtoclr  ot  the  board  is. 

Copper  ore  In  hulk,  flsttmated  at   0  If 

Do.    barilla  in  baga,    do   U  12 

Silver  ore      do.   3  « 

Total  estimated  „   19  1^ 

So  that  of  ibe  whole  cargo  included  In  your  owuei'rildp  only 
about  1-llMli  has  bees  removed,  and  l^Utba  still  rouaiti  as 
on  obetmction  in  the  channel. 

Under  these  circumetanoes  it  is  impossible  at  present  t» 
render  account  of  what  may  be  found  to  be  due  from  ttie 
owners  of  the  cargo,  but  as  further  prooeedings  must  neoes- 
sarily  be  tedious,  tbe  marine  committee  have  instvwAeel 
me  to  say  that  tiiey  are  anxious  to  meet  aa  far  as  possild» 
the  wishes  of  the  owners  and  that,  provided  pubha  funds 
intrusted  to  their  administration  are  propsriy  protected, 
tbeq'  will  not  olyet*  to  the  delivery  up  to  you  of  a.paitlim  oC 
cargo  in  their  oostody.  By  inaiii^  ol  the  aaant  of  Meaara. 
Virian  and  others  mterMteo,  the  value  m  the  Swansea 
oaiso  has  been  ap^oslmatelr  aseert^^cod  Ubpean 
Digitized  by  ^ 
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-UwtthApcMrtkmnowJnanttodf  oC  tlM  bowd  for  whkdt  jon 
clmim  It  worth  ueixly  1200]. 

The  paWoD  of  «xp«iaM  aUrm&j  Incurred,  oalculated 
— twMy  uoordlng  to  that  nlm,  unoanti  to  XW.  14*.,  or 
la  zooAd  nninbers  dOOi.,  ud  ttw  ooaimittM  ar*  o(  opinion 
tliBA  if  in  addition  to  iliAt  snm  a  Uk«  unoniit  w««  paid 
down  to  oovar  the  rUk  ol  daflcianoy  in  nmorlng  and  rea^ 
Uiliig  the  romaindar  of  tbo  proper^  wUeh  jon  daim  to 
reprwwnt,  tbo  joatioa  of  liw  caaa  would  be  mat  j  Mtd  npon 
■oghpajmaat  th^rwonldbawUUnc  to  release  from  an  Uen 
tbt  cargo  now  in  uta  boavd'a  ooatodj :  the  propoaed  warn  tit 
ML  to  1w  oarried  to  aooMnt  to  ba  altimataly  dealt  wiOi 
■oooidinK  as  the  final  reaolt  maj  show  either  aarplna  or 
dagetawy.— I  am,  S/bc,  jam  obedient  aemat, 

OuKUi  H.  Hill,  ICarine  BorrcTor. 

The  pUinliffa  did  not  acc^t  this  propoaal. 

Od  the  2Qih  Hay  1868  Mr.  Square/.  Uie  solicitor 
of  the  defendants,  wrote  and  seat  to  the  soUciton  of 
the  ^aiutifTi  the  following  letter: 

lleraey  Docks  and  Harbonr  Board. 
Solidtor'a  Department,  Liverpool,  SOth  Majr  18B8, 

Copper,  Ex  Sicansta, 
Dear  Slra, — In  tbia  caae  the  board  lemored  from  tbo 
smikeu  hall  of  the  SwinMii  a,  qnontltjr  of  ore,  of  which  a 
portion  ia.  oi  I  am  informed,  the  propertj  of  MeMra. 
VlTiau.  The  board  are  atill  working  upon  the  hull,  which 
ia  bellered  still  to  contain  a  fnruier  qoantit;  of  ore  also 
balonsiiis  to  Hesara,  ViTian,  fonoiospart  of  the  aame  ship- 
ment wiui  that  which  waa  remored  from  the  hull  in  tbe 
ftrat  instance,  and  it  is  quite  poesible  that  farther  qoanti- 
ties  of  Heasw.  TiTian's  ore  may  be  removed  from  the  hull. 
Under  theae  dronmBtanoea,  Z  anbmit  that  the  operation 
most  be  regarded  aa  atill  pendinfr,  and  that  ^e  board  can- 
not reaaonablr  be  required  to  give  up  the  portion  already 
reaiOTed  until  they  have  fioiahed  the  notk,  and  an  in  a 
poaitElon  to  render  a  statement  of  tbe  entire  eluuges  pro- 
perlj  applicable  to  the  cargo  remoTod. 

Toa  will,  I  tiiink,  agree  with  me  that  where  the  process 
«f ,  TemoriuA  cargo  Is  going  on  daf  bj  day.  It  would  not 
be  reasonable  that  the  owner  Bhculo,  at  tbe  end  of  any  day, 
be  able  to  oome  to  the  board  and  aay,  "Here  is  the  money 
yon  have  spent  to-day  in  removing  tbia  partioular  bit  of  my 
cargo,  which  is  very  Taluable ;  giro  it  to  me,"  when  on  tbe 
(oUowing  day  tbe  cargo  removed  mlKht  notbewwih  half 
the  sum  expended  in  getting  it.  I  wul  admit  that  a  tender 
of  9001.  waa  made  to  the  marine  enrreyor  of  the  board  In 
respeotof  tlie  WEpenses  inoorred  in  removing  a  portUm  of 
Kcsars.  Tivian'B  cai^  which  had  been  obtained  up  to  that 
time.  If  you  determine  to  aue,  yor  may  issue  your  writ 
against  the  Heraey  Docks  and  Harbour  Board,  and  send  it 
to  me.~-ToDrB  truly  A.  T.  Squakkt. 

Messis.  "Walton*  and  Bubb,  BucUerBbory,  London, 

AU  the  attonpti  which  were  made  as  aforesaid 
between  Febmary  and  July  1668  to  raise  the  wreck 
by  means  of  chsios  proved  wholly  ineffectual. 

Between  the  22nd  Jan.  and  the  13th  July  ISCSno 
Wgo  whatioeTer  waa  raind  by  .the  defendants.  In 
fact,  they  did  not  during  that  time  malce  my 
attempt,  or  contempiate  making  any  attempt,  to  re- 
more  from  the  wreck,  or  raise  separate  from  tbe 
irreck,  any  goods  whateoever,  and  no  inference  to 
tbe  contrary  is  to  be  drawn  from  the  afore-men- 
ibentioned  letter  of  the  26th  May  1868. 

In.  Jidy  1868  the  attempt*  to  raise  the  Swatuea 
means  of  cbaina  baring  wholly  failed,  the  def  en- 
dants  determined  to  blow  up  the  wreck,  and  accord- 
ingly Gomoienced  blasting  operations  on  the  ISth 
July  1868.  These  operations  were  continued  as  the 
veaUier  and  tides  permitted,  until  the  9th  of  the 
foUoving  November,  by  which  time  the  whole  of 
the  meoL  including  cargo  waa  blown  up,  with  the 
exception  of  certain  goods  which  were  daring  the 
Uastlng  operations  removed  from  the  vessel  aa 
hereinafter  mentioned. 

IDuring  the  aforesaid  blaaUag  operations,  as  parts 
of  the  vessel  were  blown  up,  and  as  portions  of  the 
carao  on  board  became  exposed,  such  goods  aa 
oonU  be  readily  got  at  were  removed  from  the 
TCMd  and  broni^t  ashore.  These  goods,  amonnt- 
ing  in  value  to  about  2122.,  included  some  of  the 
pluntiff*!  goods,  whicli,  however,  are  not  the  sub- 
ject-matter of  this  action.  The  whole  of  the  ex- 
penses incurred  by  the  defendants  in  blowing  up 
and  Temoriog  the  wreck  of  Uie  vessel  and  cargo 
amoonted  to  4465JL  lit.  lOd.  No  part  of  this  ex- 
pense -waa  incurred  separatdy  or  ipeciflcally  in  and 
■bontthereooreiyof  the  goodi  vmch  weze  Uoogfat 


ashore  iloring  the  blasting  operations ;  bat  il  the 
defendants  had  not  saved  these  goods  by  removing 
them  from  the  Swanaea  and  bringing  them  ashore, 
tiM'tOtal  expenses  incurred  by  them  as  aforemen- 
tioned would  bare  been  less  than  the  said  sum  ol 
4485/.  12s.  XOd.  by  a  sum  of  about  iOL  or  601. 

On  the  20th  Hot.  18G8,  after  the  whole  of  the 
wreck  had  been  blown  up  and  removed  aa  afore- 
mentioned, the  defendants  wrote  and  sent  the  fol- 
lowiag  letter  to  J.  Bacon,  Esq.,  the  owner  <rf 

StBOMiMt 

Harine  Sur»eyor'a  Offloe.  LirerpooL. 
SKh  Hot.  180B. 
Sir,— J  beg  to  inform  yon  that  aubeeqaaDtly  to  the  notlaa 
which  I  gave  yon  on  tbo  Slat  Dec.  IM7,  of  the  daags 
eauaed  to  navimtion  by  th«  'sinking  of  yow  ataai— ■ 
Suytnacs  in  the  Crosby  Cnannel :  OS  no  steps  wore  taken  by 
ToaraeU  for  tlie  removal  of  the  obatmoUon^  tk«  mUr 
baiUir  of  tbe  Hemy  Docks  and  Harbonr  Board  proossdsA 
ander  my  direction,  and  with  tbe  aanction  of  the  commit 
■loners  for  the  Kersey  ConsMvancy,  with  the  operaiiona 
ueoeasaiy  fo^'ibe  aafito  of  navfaattoa.  Tbaae  pcoessdiaa 
have  now  been  oon^lned  Igr  lu  total  dsstonetan  of  tSe 
resael. 

For  the  (diarges  inemved  In  abating  Qiia  obatmoticn  to 
the  navigation  of  tbe  Mareey,  the  owners  are  liahla  to  (Ms 

board. 

The  ohai^ea  iQflnnwd,inclading  an  estimated  par  eHtage 
to  be  paid  to  the  Uvenool  8t«am  Tug  Gomt»uy,  and  lis 
value,  when  ■sesrtslned,  of  a  quantity  of  ore  Mvod  fnm 
the  wreck,  amoont  to  4S6U.  IS*  M  .which  has  been  reteoad 
by  a  payment  made  by  the  underwriters  of  a  put  of  ths 
cargo  on  »  caak  of  nlver  on,  and  by  sale  m  sows  old 
matmals  reoovered  from  tbe  wreck,  to  tfUl.  5*.  Sd. 

A  tender  has  also  baen  made  by  ownera  of  tlm  gisstw 
part  of  tbe  cargo  saved  of  salvage  on  Hit  mid  oargo  to  ths 
amount  of  aOOT,  by  which  the  balanoe  la  nMoed  to 

ma.  6*.  9d. 

I  may  add  for  your  information  that  this  board  baa 
claimed  to  hold  the  whole  of  the  cargo  Bared  againat  the 
entire  charge  incurred,  but  the  partiea  interested  in  swli 
cargo  ore  contending  that  cargo  is  only  liable  for  eipSBsss 
aotuaUy  Ineurred  In  raising  it,  and  not  for  expenees  in- 
curred on  the  wTsek  of  13ie  vessel. 

Tills  Qneation  la  now  in  oonne  of  deoUon  i  and  It  ttM 
poaitkui  taken  by  tbe  board  la  snstalned.  the  earn  pajaUs 
byyoawlllbe  reaoosdlv  the  nettproeeeda  of  ths  osrie 
«v«d. 

The  value  of  tlw  esago  Involved  in  the  qneatian  to  wUn 
I  h^o  retered.  nuer  be  estimated  at  lOOOL,  leavllg 
32151.  JJ*.  8d,  whloh  win  in  any  caae  be  payable  by  you  to  tlie 

board. 

I  have,  therefore,  to  xeq:nsst  that  this  amooat  maybe 
at  your  convenience  to  the  treaaorer,  leaving  the  r—aiaiirr 
of  the  claim  open  pending  tbe  reaoH  cf  tbe  proceed  tag*  is 
ranset  of  the  cargo. 

Besides  tbe  cargo  above  retsrred  to.  chain  cable  broken 
in  ^sosa  about  ninety  bthoms,  three  aadion,  and  some 
otherartlclea  of  trifling  valne,  estimated  to  be  worth  stto- 
eetber  about  351.,  are  lying  at  Urn  Tozteth  Dock,  and  wilt 
be  given  up  to  you  on  your  payment  of  the  sum  nowdna 
and  damaodsd*  bnt  otherwus  will  be  sold ;  tbe  f"™* 
credited  to  the  wreck  after  three  day*  from  the  date  of  this 
notice. —Tour  obedient  servant,      Osahak  H.  Hili, 

J.  Bacon,  Esq,  Harine  Surv^r^. 

It  is  agreed  that  the  court  shall  have  power  to 
draw  alt  ench  inferen^xa  oi  fact  as  a  juiy  ought  to 
have  drawn. 

The  question  for  the  opinion  of  the  court  Is,  whe- 
ther the  defendants  were  entitled,  under  the 
powers  conferred  upon  them  by  the  said  Mcrs^ 
Docka  Acts  Consolidation  Act,  to  refuse  to  deliver 
to  the  pUuntiffa  the  said  goods  of  the  plaintiffs 
which  were  r^sed  and  landed  aa  aforemeDtloBel 
between  the  let  and  22nd  Jan.  1868. 

Sir  G.  Bonyman,  Q.  C.  (with  him  J.  C.  JUaAem), 
argued  for  the  plaintiffs.— The  point  in  dispute 
between  the  parties  turns  entirely  npon  the  59th  sec- 
tion of  ttie  Mersey  Docks  Act,  and  in  that  seetioa 
no  power  is  given  to  the  board  to  raise  the  cargo  at 
the  expense  of  the  owners  of  cargo.  It  may  be 
that  the  power  to  remove  obstrucUoni  authorises 
the  boud  to  raise  Uie  cargo  in  the  shim  but  the  ex- 
pease  of  getting  it  out  must  by  that  section  come 
nrom  the  proceeds  of  the  ressef.  Here  tbe  pUin* 
tiffs  were  willing  to  raise  Uieir  cargo  themselves,  or 
to  pay  the  defendanta  for  d<dng  It,  and  the  amcniBt 
tendered  was  suffloent  to  eorer  any  amonnt  Air 
vhidi  tluT  might  have  been  Uatflelw  salvaga. 
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Qvain,  Q.  C.  (with  him  MacltuAlamy.tor  the 
defeadaats.— The  objecte  of  the  section  Me  two, 
flnt,  to  gire  power  to  the  board  to  remove  otMtroc- 
tioDt  to  oaTigatioo  ;  secondlj,  to  recoui*  the-beard 
for  their  expensea  in  so  doing.  By  the  two  ewea, 
BrowH  r.  MalUtt,  5  C.  B.,  599,  and  White  r.  Cr'up, 
10  Ex.  312,  the  liability  for  tnjar/  occaaioned  by  s 
•onken  ship  is  derolred  upon  the  owner ;  In  this 
particnlar  port  a  duty  ik  imposed  apon  the  board 
to  prerent  any  injury  from  being  caused  by  such 
obstnictiona.  The  word  **  wrecks"  ia  the  section 
most  mean  more  than  the  hnik  of  the  ship;  it 
includes  the  cai^  also.  **  Wreck  of  the  sea  in 
legal  understanding  is  applied  to  aach  gooda  as  after 
shipwreck  at  aeti  are  by  the  sea  cast  up  on  the 
land.**  Coke,  2ad  Inst.  167.  The  w(»d  obstruction 
throoghoat  the  section  includes  carvo  as  well  a« 
Aip. 

Bvm/mam^  in  wfiy,  referred  to  the  3SMi  and  828th 
Nctkms  of  tiie  Ac^  whicb  gire  penalties  for  not 
remoring  olwtructioDS  within  three  months. 

iVffv.  II. — BoTiLT.,  C-J. — In  this  case,  which  wsa 
■isaad  yeaterday,  I  am  (tf  ojinibn  that  the  plaintiffs 
an  entitled  to  our  jndgmenL  The  qncsUon  argued 
was  whether  the  defendants,  the  Mersey  Docks  and 
Harbonr  Board,  were  entitleid  to  refuse  to  deliver  to 
the  plaintiffs  the  goods  beloDgiog  to  thera,  which 
the  defendants  had  raised  from  the  SwantM,  a  ahip 
which  bad  sank  In  the  Mersey  and  become  an 
obitmction  to  the  navigation.  The  goods  were 
detdned  the  defendants  as  secarity  for  the  ex- 
pentet  incurred  by  them,  not  only  in  raising  the 
cargo,  but  also  in  destroying  the  ship.  I  am  of 
opinion  that  the  defendants  were  not  entitled  so  to 
rnuse  to  give  ap  the  pluntiffa'  goods.  The  case 
was  ai^ed  entirely  upon  the  construction  of  the 
69th  section  of  the  Mersey  Docks  Cooaolidation 
Act  1668,  and  it  was  cratended  that  under  and  by 
foioe  ^  tiiat  section  the  defendants  weiv  entitled  to 
a  Ibn  upon  the  caivo  eaved,  for  tlie  expenses  not 
oolr  of  reoorering  the  carao,  but  also  of  recorering 
or  deatroying  the  ship.  No  ioubt  Uiere  is  consider- 
able difBcalty  in  interpreting  the  section  so  as  to 
make  the  different  parts  of  it  consistent,  bat  there 
is  nothing  in  it,  from  beginning  to  end,  in  my 
opbiitm,  to  sni^iort  tha  ailment  (tf  the  defendants. 
Aaraming  they  are  right  In  their  argument,  that 
cargo  is  included  in  the  Srat  bruieh  M  the  aeetion, 
and  the  board  has  authority  to  remove  cargo  which 
is  an  olMtruction  or  impediment  to  the  navigation, 
it  is  not  necessary  to  iuM  that  tiia  board  are  en- 
titled to  detain  and  sell  the  eai^  topaj  the  expenses 
(rf  rumoring  or  destroying  the  whue  ohstmctioD.  I 
think  those  expenses,  if  the  owner  of  cargo  bo 
UaUe  for  them  at  all,  must  be  limited  to  the  ex- 
penses at  raising  the  cargo  itself.  The  section  was 
probably  framed  with  some  relation  to  the  general 
law  ;  it  seeras  to  refer  to  Tessela  and  obtructiona  in 
a  portion  of  the  narigatioa  where  there  would  be 
some  impediment  created  to  that  navigatioa,  and 
wtiSR^  consequently,  there  would  1m  some  means  of 
temoring  the  impediment.  A  vessel,  therefore,  may 
well  be  in  a  position  in  which  tbe  owners  might 
exercise  control,  and  Ik  liaUe,  in  accord  an  ce  with  the 
cases  in  this  court  and  tbe  £xdiequer,  to  which 
nference  has  been  madb  Brotn  t.  JUaBeUf  and 
WAiU  T.  Oitp,  which  decided  tliat  tbe  owner  of  a 
Sunken  sliip  is  liable  for  the  injuries  she  may  cause 
other  ships,  if  ne  continaea  in  possession  and 
control  of  liia  ship ;  and  with  regard  to  the  cargo, 
we  liare  to  consider  tbe  right  which  is  frequently 
exerdsed  against  the  owners,  viz.,  the  claim  for 
•drage ;  this,  howoTer,  is  covered  by  the  sam  of 
monej  which  has  been  tendered  by  the  plaintiffa 
*mA  refused  hy  Uie  defendants.  Bfany  argnments 
•ere  brought  before  us  to  establldi  that  "othec 
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olMtmotiona  or  impedimenta  to  navigation  "  indudeA 
cargo  sunk  in  ahipi.  Without  expressing  any 
opinion  on  this  point,  but  aasumiog  that  cargo  is 
within  the  meaning  ot  this  part  of  the  section,  it 
seems  to  me  that  in  any  view  the  expenses  for  wlildi 
the  owner  of  cam  is  liable  shonll  be  conflned  to 
the  coat  of  raising  the  cargo.  I  am  of  opinion, 
therefore,  that  oar  Judgment  should  be  in  faroar  of 
the  plaintiffs. 

WiLLES,  J. — I  am  of  the  same  opinion.  The 
plaintiffs  insisted  that  cargo  was  not  within  tbe 
terms  of  the  section  at  all,  but  if  they  were  wrong 
in  that  they  further  maintained  that  at  all  events 
the  power  given  to  the  board  to  sell  and  detain  must 
l>e  read  agninst  the  owner  of  the  cargo  only  so  far 
as  Ihe  board  incurred  expenses  in  raising  the  cargo 
itself ;  and  that  tbe  expenses  of  raising  or  destroy- 
ing tbe  ahifis  after  the  cargo  had  been  recovered, 
could  not  be  obtained  from  tbe  owner  of  cargo.  On 
the  other  hand,  two  propositions  were  necessarUy 
contended  for  by  the  defendants ;  firat,  that  cargo 
came  within  the  terms  of  the  section ;  and  secondly^ 
tliat  Ihe  power  to  sell  and  detain  was  geneMi 
against  all  owners  of  ship  and  cargo  for  tbe  remoral 
of  the  whole  olwtmction.  But  enn  If  we  treat  Chtt 
ship  and  cai^  as  one  obstmetlon,  to  as  to  ereale 
what  we  may  call  without  pedantry  a  Mritbrtff 
between  all  the  owners  of  ship  and  cargo,  yet  it  doea 
not  follow  that  the  defendants'  oontention  is  right, 
for  tbe  plaintiffa  who  are  ownm  of  cargo  hero 
offered  to  p»y  the  expenses  of  raising  their  goodi^ 
but  the  defendants  nfused  to  giro  np  the  cargo 
witlioat  recelTing  from  the  plaintiffs  tbe  oxpenaea 
of  raising  or  destroying  the  ship.  Asaoming  tbe 
section  to  refer  to  cargo,  and  if  not  ttiere  is  imme* 
diately  an  end  of  the  defendants*  case,  I  think  the 
power  to  detain  for  expense  of  remoring  obstrno- 
tions  should  be  read  aistribntively,  and  tbe  plain- 
tiffs  are  liable  only  for  the  cost  u  laiainf  tMr 
goods,  and  upon  the  payment  of  that  cost  BhunM  ba 
entitled  to  their  property.  If  this  be  the  tme  eon- 
strootion  of  the  secUoD,  I  am  of  opinion  that  our 
judgment  should  be  entered  tot  the  plaintiffs. 

KBATmo,  J.— I  am  entirely  of  the  same  opUiton. 

Ko  doubt  there  is  some  difficulty  In  eoastrumg  the 
eection,  but  it  Is  unnecessary  to  decide  tbe  main 
question  raised,  for  assuming,  with  the  defendants, 
that  cargo  Is  within  the  section,  the  power  to  detiUn 
the  cargo  would  be  limited  to  a  lien  for  tbe  expense 
of  raising  the  cargo  only.  Mr.  Quaiu  suggested  » 
diflBculty  which  might  arise  if  there  were  a  rariety 
of  owners  of  cargo  ;  uo  doubt  it  might  I>e  a  c9mpU- 
cated  matter  to  distribute  the  expenses,  bat  it  would 
not  present  difflcuUiea  greater  than  othefs  which  are 
frequently  overcome  by  public  staters  in  tbe  ordi- 
nary proceedings  of  settling  contributions.  This, 
therenne,  can  be  no  objection  to  the  conolotitm  w* 
bare  arrired  at,  which  teems  to  mc  to  be  in  acoM^ 
ance  with  tbe  equitable  view  of  the  cose. 

Brett,  J.— I  should  Iw  very  sorry  to  come  to  a 
decision  which  slunUd  limit  tiie  board's  control  orer 
the  navigation  the  Ueraey,  because  I  betiere  they 
tiare  alwaya  exercised  their  powers  for  the  lieneflt 
of  the  public.  It  may  be  difficult  to  see  how  cargo 
is  within  the  terms  of  tbe  section  at  all,  bat  it  ia 
imposaible  to  hold  with  the  defendants  that  it  is 
included  in  the  latter  part  of  the  eection.  Besides 
bdng  in  aecoidanee  with  tbe  words  of  the  Act,  it 
seems  to  roe  that  the  oonstmotlon  we  put  is  tbo 
most  equitable  fny  ot  dealing  with  the  matter. 

Judgmtnt  for  plaintiffs 

Attomeya  for  plaintiffs,   ITa&oa^  BM,  and 

tTo/itoa. 

Attorneys  for  defendanta,  Gngvji,  Bowdifft,  and 
Aivfe,  fur  A.  T.  4«?«l!r^,il4F^tek30g[e 


ViTiAir  V.  Tub  MBsaBX  Dooxa  akd  Harbour  Board. 
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COUBX  OF  XZOHBCtUElBL 

Reported  bj  H.  Liiok  ind     Luklst,  Eiqn.,  Baniiton- 

Satmxhif,  Nov,  G. 

LrcKis  V.  Hamltit. 

JXtt  of  atde—\7  |-  18  Vict.  c.  3G— Occupatioa— 
Siifficient  description  of, 

Tht  "  occupation  "  of  the  person  maitig  or  giaing  a 
bill  of  sale  wiUiin  (Ke  ^st  section  17  ^  18  Vict, 

c.  ZG,  mwnt  the  ordinari/  AimMW  or  catling  in 
life  of  suck  person,  bjf  r^'erena  to  tehiA  he  may  be 
identified: 

JBefd,  t/ier^ote,  that  a  woman  who,  at  the  time  ofotving 
a  bin  of  sale,  carried  on  a  farm,  w/iicfi  had  oeuHu/ea 
to  her  deceased  huslxtnd,  mereli/  at  his  executrix,  and 
not  with  a  view  to  taidng  permanently  to  it,  and  had  no 
other  occupation,  need  not  be  described  as  a  "farme)-" 
in  tiie  ajfidavit  JUed  under  17  ^- 18  Vict.  c.  8C,  s.  1, 
;     but  was  sujfficieutlg  described  as  a  "  widow." 

Tfab  wu  an  ioterpteader  iMue  between  tbe  plain- 
-tUf,  the  aiafgnen  nader  a  Ull  of  aale,  and  ao 
«xee(ition  creditor.  At  the  trial  tho  rerdict  was 
entered  for  the  plaintiff,  subject  to  leare  to  moTe  to 
■enter  it  for  the  defendant,  on  the  ground  that  the 
'  maker  of  tbe  Inll  of  sale  bad  been  influfflcienll; 
deaciibed  in  the  aflSdaTit  reqoired  by  17  &  18  Vict. 
■0.  86,  a.  1  (The  Act  for  FrcTeoting  Frauds 
-  upon  Creditors  Iw  secret  Bills  of  Bale  of  Fwsonal 
•CbrtteU). 

Tbn%  section  enacts  that  every  bill  of  sale  of 
perwKial  chattels,  Ac.,  and  erery  schedule  or  inren- 
tary  annexed  thereto,  or  therdn  referred  to,  or  a 
-tme  copy  thereof  and  of  every  attestation  of  Ae 
•cxecntion  thereof  shall,  together  with  an  affidavit  of 
•the  time  of  such  WX  of  sale  being  made  or  given, 
•  MoA  a  description  of  theieridenoe  utd  ooenpatiou  of 
the  person  making  or  giving  ttn  same,  or  in  case 
Hbe  same  shall  be  made  or  given  by  any  person 
onder  or  in  the  ezeention  of  any  process,  then  a 
description  of  the  residence  and  occupation  of  the 
person  against  wbcm  sudi  process  shali  have  issued, 
«nd  of  every  attesting  witness  to  socfa  Ull  of  aale, 
Im  filed  with  the  officer  acting  as  clerk  of  the 
<locquets  and  judgments  in  the  Court  of  Queen's 
Bench,  within  twenty-one  days  after  the  maUng  or 
giving  of  such  bill  of  sale,  otherwise,  jbc. 

The  maker  of  the  bill  of  sale  was  described  as  a 
"  widow,"  and  the  contention  of  the  defendant  was 
'  that  she  should  have  been  described  as  a  "farmer." 
It  aj^eared  that  her  husband  and  sho  had  been 
'  master  and  matron  of  a  workhouse,  and  that  three 
months  before  her  husband's  death,  which  occurred 
'  in  1863,  be  bad  tskco  a  farm.  The  widow  was  left 
'by  his  will  executrix  and  universal  legatee.  The 
bill  of  sale  was  made  to  tbe  plaintiff,  who  had  sup- 
plied the  widow  with  goods,  m  Jan.  1869. 

It  appeared  from  the  evidence  of  the  widow  her- 
self and  her  bailiff,  that  she  had  come  to  the  farm, 
which  was  a  little  distance  from  tbe  place  where 
she  lived,  at  intervals  of  about  a  fortnight,  and 
■stayed  there  a  day  or  two ;  that  she  had  paid  wages 
to  persons  employed  on  tbe  farm,  caused  winter 
crops  to  be  sonn,  and  given  gennral  directions,  but 
np  to  March  the  said  she  bad  no  intention  of  per- 
manently cartying  oi^  the  farm,  but  had  only  car- 
i4ed  it  on  as  executrix  until  it  might  be  disposed 
of.  One  of  her  neighbours  stated  in  evidence  that 
ahe  carried  on  no  business  at  the  time  of  the  giving 
of  the  bill  of  sale. 

Rmy,  Seijt.  now  moved  for  a  rnte  nisi,  in 
accordance  with  the  leave  reserved.  He  contended 
that  the  provisiou  of  the  Act  of  Parliament  had  not 
been  complied  with,  inasmuch  as  the  word  *<  widow  " 
4Ud  not  describe  an  oeeupation,  and  that  the  maker 


of  the  Mil  of  aale  ought  to  have  Iieen  described  as 
a  farmer,  as  she  was  at  the  time  of  the  mskim  of 
the  bill  engaged  in  carrying  on  tbe  farm.  ^cilBd, 
AUen  V.  Thotnpeon,  25  L.  J.  848,  Ex. 

Kellt,  C.B. — This  is  a  question  o  f  the  meaning 
to  be  put  upon  the  word  "  occupation"  in  the  Act 
of  Parliament.  In  my  opinion,  it  means  the  trade 
or  calling  by  which  the  maker  of  the  bill  of  sale 
ordinarily  seeks  to  get  his  livelihood.  In  this  esse 
the  maker  of  the  bill  of  sale  had  been  married  a 
short  time  to  the  master  of  a  workhouse,  who,  a 
month  or  so  before  his  death,  had  taken  a  farm,  sal 
who  died  leaving  the  farm  as  part  of  his  assets.  It 
thus  came  into  her  bands  as  executrix  of  bis  viO, 
and  she  was  put  to  the  alternative  of  abandonii^  it 
altogether,  or  mowing  it  with  seed  and  cultivating  it 
till  dif posed  of.  She  did  not  do  this  personally,  her 
previous  life  and  habits  rendering  her  incapaUe  of 
so  doing ;  but  she  employed  a  bailiff  to  carry  on 
the  farm  for  her.  I  do  not  think  she  could  be^  with 
the  least  propriety,  described  as  a  farmer;  she  did 
not  carry  on  tbe  business  of  farming  as  her  ordinary 
roeana  of  livelihood,  and  that,  I  think,  i«  what  the 
Act  means  by  the  term  oceapatioD." 

Martin,  B.— The  word  "occupation  "  in  this  Act 
means  the  business  in  which  a  man  is  osoaily  e«- 
gaged  to  Um  knowledge  of  his  ndgfabonrs.  The 
intentimi  is,  that  sndi  a  description  should  be  given 
that  if  inquiry  be  made  in  fthe  place  where  the 
persMi  resides,  he  may  be  easily  identified.  I  sm 
quite  sure  if  this  woman  had  been  inquired  for  in 
her  place  of  residence  as  a  fanner,  that  it  would 
only  have  tended  to  mislead.  One  of  her  neigh* 
hours  himself  said  in  his  evidence  that  she  did  not 
carry  on  any  bosiness.  I  am  quite  satiafled  on  tbe 
evidence  tlmt  this  woman  was  no  moie  a  fanner 
within  tbe  meaning  of  Act  than  I  am. 

Chahhell  and  Cleasbt,  BB.,  eoncnrred. 


corns  OF  PBOBATE. 
Soportsd  br  V.  LaiCMin,  Biq.,  Daitlstsr  at  Lsw. 

Tuesday,  Jme  89. 

In  the  Goods  of  S.  Garbett. 

WiB — Bequests  identical  with  irtatM  of  marriage 
tettiement. 

A  teetairix  bequeathed  all  her  estate  on  the  saate  tnats 
as  those  contained  in  her  marriage  settlement.  TV 
court  diwented  with  the  ntcessity  of  incorparatintj  the 
whole  of  the  settlement  in  the  probate,  and  required 
onlg  such  extracts  as  would  explain  the  nature  q/  At 
bequests. 

Sarah  Qarlwtt,  kte  of  AUenswiek,  near  Heiefocd, 
widow,  died  20thMareh  1868,  having  duly  eMOOlsd 
her  last  will  and  testament,  hearing  date  Mandi  M, 
1868.  She  bequeathed  all  her  freehold,  uopyhoU. 
and  leasehold  estates  to  which  she  was  entitled  as 
devisee  on  the  same  trusts  as  Iter  marriage  settle- 
ment, bearing  date  Ang.  22,  1868. 

Searh  now  moved  for  probata  of  the  will  withoat 
inoorponuing  tiw  aettlement. 

Lord  Pbmxamck.— There  have  been  cases  befsre 
in  which  the  conrt  has  directed  so  much  of  tbe  set- 
Uemoit  only  to  be  incorporated  as  was  necessary,  to 
show  how  the  residue  was  disposed  of .  IfyonrcUmt 
will  turn  his  attention  to  making  such  extracts  frao 
tbe  settlement  as  may  be  necessary,  I  will  make  an 
order  that  you  stiall  reedve  probate^withoat  settiag 

ontthedeod  at  length,  en  your  a'  '  " 

TiigitTzed  by 


Vat,  90,  UM.] 
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dent  description  of  the  tnuts  at  th^l  satiafy  the 

BOBBRTS  n.  COWKBADOW. 

Tetlammtary  sait — Nude  executor— Gmie. 

A  imde  executor  who  propounde  a  testamentary  paper,  of 
ihe  validity  of  which  there  u  no  rf/iaoncme  primA 
fueie  probaliilitu,  cannot  escape  from  the  habiUly  of 
beiag  condemned  in  cosli  by  the  /act  that  he  lakes  no 
interest  under  the  paper. 

Elin  Meek,  late  of  the  Yictorin  Hotel,  in  the 
Forett  of  Dean,  died  ItKriug  a  will  dated  Dec  1864, 
and  a  eodidl  dated  June  1868.  By  the  will  ihe 

dirided  her  property  equally  among  her  grand- 
diildrf  n,  but  by  the  codicil  she  garc  a  considerable 
preference  to  the  family  of  one  of  her  danghters, 
Hn.  Tyl».  ^e  waa  upwards  of  eerenty  years 
of  age  when  she  died,  and  very  infirm.  Thd  will 
and  codicil  were  propounded  by  the  plrintilf  as 
•ocotOT,  who  took  noAiing  under  either.  The  will 
was  not  disputed,  but  in  opposition  to  the  codicil 
the  defendant  pleaded  incapacity,  and  ttiat  the 
testatrix  did  not  know  and  approve  of  the  contents. 

The  case  was  tried  before  Lord  Penzance  on  Juue 
SOtb,  and  tile  court  prooonnced  for  the  will  and 
against  the  codldl,  and  condemned  the  plaintiff  in 
tbecesta. 

Webster,  on  behalf  of  the  plaintifF,  applied  for  an 
order  directing  the  costs  to  be  paid  out  of  the  estate. 
He  salnuitted  that  there  was  reasonable  ground  for 
propoonding  the  codtciit  and  that  under  such  cir- 
eamrtanoet  (be  court  never  condemned  »  nude 
eucotor  In  coats.  He  cited 

Ji«nni«  T.  Massey,  L.  Eep.  1  P.  &  M.  118 ; 
J)odge  T.  Mees,  1  Sam.  112 ; 
ChHtchell  v.  CritcheU,  32  L.  T.  Sep.  108. 

Lord  Fenzahcb.— I  think  tUs  application  mnat 
be  refoBcd.  The  circDmstances  of  tiie  case  showed 
tltat  there  was  no  reasonable  ground  for  litigation — 
for  the  deceased  was  plainly  insane  when  tiie 
codicil  was  made,  and  the  person  who  benefited 
the  codidl  knew  perfectly  well  what  her  state  of 
0^  was.  She  does  not  come  forward  and  pro- 
pouod  the  codicil  herself,  but  puts  the  executor 
forward  to  do  it.  If  he  has  not  taken  the  precau- 
tt(Hi  to  get  an  indemnity  from  the  legatee  behind 
him  he  must  take  the  consequences.  It  is  his  own 
finlt ;  but  lie  is  pUiniy  liable  to  be  condemned  in 
the  costs  of  a  litigation  for  which  there  was  no 
msonable  ground.  If  it  were  otherwise,  wills 
might  lie  successfully  litigated  every  day  as  regards 
costs,  for  all  a  legatee  would  liavo  to  do  woald  be 
to  put  forward  the  executors  to  propound  a  paper 
which  had  no  pretence  to  validity.  This  is  what  the 
court  held  in  kennie  r.  Slaseeyf  and  this  application, 
therefore,  must  be  dismissed. 

Attorney:  Dyie. 

Tvesdiijh  July  27. 
IxOAix  9.  Dbattov. 
Bmatued  intettacy—AMnistration  granted  to  wife — 
friil  mheeqietttly  discovered  and  aamitteU  to  pnwaft, 
idthongb  jtriar  groat  not  brougAl  in. 

A  dteeaeed  died  at  loat  svpposed  intettate,  and  htters  of 
admituitralion  were  f/raaled  to  hie  wife.  She  realised 
asmveh  as  she  could  ot  the  estate,  and  left  the  countiy. 
A  will  was  subsequently  discovered,  and  a  citation 
was  istueil,  calling  on  her  to  bring  in  the  letters  of 
administration,  which  she  did  not  obey, 

Tkt  eemt  admitted  the  will  to  probate,  notwithslandiaq 
fhat  the  letters  of  adoiinittratiM  had  not  bem  inm^t 


in,  but  directed  the  fact  that  the  adminiatratiait  was 
outstanding  to  be  recited  on  the  probate, 

J.  Ingall  died  June  1SG7.  No  will  was  forth* 
coming,  and  in  July  18C7  hia  wife  took  nut  letters 
of  administration  of  bis  estate.  She  realised  ail  the- 
property  she  could  lay  her  bands  on,  and  shortly 
afterwards  went  away  to  Mexico,  without  havtug" 
paid  the  deceased's  debts,  or  furnished  any  residuary 
account.  Shortly  after  her  departure,  on  more  dili- 
gent searcli  being  made,  a  will  was  found.  There- 
was  no  property  at  the  time,  but  on  furtlier  inrea- 
tigation  It  torned  out  that  there  were  between  600/. 
and  700/.  due  to  the  estate  in  outstaoding  accounts. 
The  executors  desired  to  prove  the  will,  and  a  cita- 
tion was  issued  calling  on  the  administratrix  to 
bring  in  the  letters  of  admioistration  for  the  pur- 
pose of  being  reTokedf  but  she  bad  not  obeyed  ft. 

Bnyfard  now  moved  that  probate  might  he  granted 
of  the  will,  notwithstanding  that  the  letters  of 
administration  had  not  been  brought  in. 

Lord  Fbhzavob. — I  ttiink  it  is  Impossible  tiiat 
your  hands  should  be  tied  beeanse  this  woman  is 
Mexico  does  not  bring  in  the  grant  of  adminiBtra» 
tion.  It  is  iDconrenient  that  there  should  be  two- 
grants  oat,  bat  that  must  frive  way  to  the  consider- 
ation  of  doing  justice.  The  protiate  when  made 
out  wilt  recite  on  it  the  HaX  tiiat  the  grant  vX 
admiaistnrtion  is  ontstanding. 

Attwn^:  DtvaoAire. 


Augutt  8  and  5. 

In  the  Goods  of  Qatitob. 

WiU— Chain  of  repreaentation—WiU  of  testator  and 
executor  both  proved  in  Ireland^lrish  grant  retealed 
in  Court  t^f  PrtAaU  in  Kngland—20  j-  21  I'iri.  79» 
«.  95. 

The  will  of  A.was  prmed  by  hie  ezeeuior  B.  in  Ire&auL 
B.die^  and  his  ettcMlor  Cproved  hb  wiil  mlr^ 
land,  but  had  the  grant  reseated  in  tkie  eovntry  i 

J^t  court  held  that  this  did  not  eonlimu  the  <Amn  of 
representation,  and  thtU  C.  was  not  entitbd  to  a  grant 
of  administration  in  this  country  oj  the  goods  of  A.V 
wif»t  who  died  before  A. 

Bridget  Oftynor  died  at  Athlone,  in  the  conntjr  of 
Weatmeath,  Ireland,  June  ISll,  intestate,  leavinr 
Wm.  Gaynor,  her  lawful  husband,  surviviog,  who 
died  in  1848,  without  having  taken  oat  letters  of 
administration  to  bis  deceased  wife.  Ha  left  a  wiUr 
which  was  proved  by  his  ocecutor  and  residuary 
legatee,  John  Gaynor,  in  the  Pren^ative  Court  of 
Armagh.  John  Gaynor  died  in  1865,  leaving  a  will 
by  which  be  appointed  James  John  Gaynor,  Gteorge 
Atkinson,  and  Wm.  Stanley,  his  executors.  They 
proved  this  will  in  the  Prerogative  Court  of  Armagh, 
and  subsequently  a  copy  of  the  Irish  pmbate  was 
resealed  iu  the  principal  registry  of  the  Court  of 
Probate  in  England.  Bridget  Gaynor  at  the  time 
of  her  deaUi  wn»  not  possessed  of  any  property,  but 
she  was  entitled  to  sum  of  200/.  at  the  death  of  a 
relative,  which  happened  in  1863. 

McMahon,  00  belialf  of  William  Stanley,  the  sor- 
vlving  executor  of  Jtdin  Gaynor,  moved  for  a  grant 
<d  administration  to  the  effects  and  personal  esUte 
of  Bridget  Gaynor,  contendhig  that  the  chain  o£ 
representatino  was  oompiete.   He  cited 

Wma.  on  Extws.  vol.  1,  p.  274,  5t;h  edit. ; 

In  the  Goods  of  Otoen,  2  Robort.  561 ; 

Wanbford  v.  Wanltfonl,  1  Salk.  299  ; 

Fowler  v.  Ricliards,  5  Koaa.  Ch.  Cas.  39 ; 

In  the  Goods  of  Powell,  5  Hogg.  195 ; 

iPMahoti  V.  Rowlings,  16  Sim.  42» ; 

rwKA»«tT.7V«iI,7Shn.92i  (^^^^.1^ 
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In  the  Qoods  of  Jiiclcer,  2  S.  &  T.  123 ; 
Williams  t.  Blaiul,  2  Col.  575 ; 
JoBsaume  v.  Abbot,  15  Situ,  127 ; 
Jernegvm  t.  Baxter,  5  ffim.  568. 

Aug.  S.— Lord  Pevzakcb.— Aa  ai^Icatlon  wu 
made  to  the  coort  on  Tueiday  last  for  a  graot  in 
tfaiB  case.  The  intestate,  Bridget  Gaynw^  was  tlw 
vifeof  William  Qaynor.  She  predeceased  bim,  and 
William  Gaynor  died  in  1818,  before  this  court  was 
established.  Williani  Gaynor  made  a  will,  wliereof 
tie  appointed  John  Gaynor  executor.  John  Gaynor 
proved  the  will  In  the  FrerogatiTa  Court  of  Aim^Efa 
in  Ireland,  but  did  not  proro  the  vill  in  England. 
He  died,  having  made  nia  will,  by  whicli  he  ap- 
pointed three  persona  his  executors.  They  have 
prored  and  they  now  represent  him,  and  this  is 
en  application  on  their  part  for  a  grant  of 
administratioi>  of  tlie  estate  of  ttie  deceased 
wife  of  William  Gaynor,  tba  flnt  testator.  The 
objection  which  was  mode  to  the  grant  in  the 
registry  was  in  conf(Hinity  with  the  practice  of  the 
«)art.  The  amlicant  being  the  executor  of  John 
Oaynor,  and  John  Gaynor  never  having  proved  the 
will  of  his  testator  in  this  country,  it  was  said  that 
the  chain  of  representation  was  broken.  It  was 
Insiated  npon  tlie  other  dde  that  the  effect  of  John 
Gaynor  having  proved  the  will  in  Ireland,  although 
ft  gave  him  no  power  over  assets  In  England,  was 
yet  sufficient  to  continue  the  chain  of  representa- 
tion ;  and  that  is  the  question  for  the  court  to  con- 
sider. Now,  after  the  best  oonsideration  that  I  have 
been  able  to  give  to  the  ease,  I  have  come  to  thecon- 
clndon  that  the  apjdieant  Is  not  entitled,  and  that 
the  chain  of  representation  is  not  continued.  Tlie 
matter  may  be  simplifled  by  considering  it  as  if  it 
arose  during  John  Gaynor's  life.  Mrs.  Wiliiam 
Oaynor  having  died,  her  property  passed  to  her  hus- 
band. He  died  and  made  his  will,  whereof  he 
Apfointed  J<^n  Oaynor  executor.  John  Gaynrar 
IffoTcd  the  will  in  Ireland.  Question:  Can  he  take 
A  cnint  of  administration  to  the  goods  of  Mrs. 
William  Goynor  witliout  first  proving  William 
Gaynor's  will  in  this  country?  And  it  seems 
to  nw  that  he  cannot;  for,  after  all,  this  system 
4if  taking  the  grant  of  probate  to  form  the  chain  of 
Tcprrseiitation  is,  in  fact,  nothing  but  following  the 
interesL  Under  the  Irish  probate  John  Oaynor  had 
no  interest  or  control  over  the  effects  of  William 
Oaynor,  his  testator,  in  England.  That  grant  gave 
liim  no  power  to  deal  with  such  assets,  and  could 
certainly  give  him  none.  At  tho  time  of  William 
Gaynor's  death  he  was  possessed  of  assets  in  Eng- 
land, namely,  his  wife's  assets ;  and,  therefore,  if 
John  Gaynor  wished  to  possess  himself  of  thioae 
assets,  he  roust  have  taken  a  grant  of  probate  of  bis 
testator's  will  in  this  country.  Having  obtained  no 
euch  grant  he  was  entitled  to  no  control  over  them. 
His  executors  cannot  ttand  in  a  better  position  than 
he  stood  in.  Whatever  rights  they  hare  are  trans- 
mitted rights.  But  if  he  had  no  rights  him- 
•elf— if  he  conid  not  come  to  tola  court 
and  ask  for  this  grant,  a  fortiori,  those  to ' 
whom  he  has  transmitted  his  rights  cannot  do 
it.  There  are  a  great  many  cases  that  throw 
considerable  doubts  upon  the  matter,  but  it  seems 
to  me  that  in  principle  the  case  of  Tmuford  r.  Trail, 
I  Sim.  12,  the  raar^nal  note  in  which  runs  thus— 
**  A.  died  in  Indio^  B.,  one  of  bis  executors,  proved 
the  will  in  India.  B.  died,  and  C.  his  executor 
proved  his  will  in  England.  C.  is  not  the  personal 
reinesentative  of  A.,"  decides  the  question  with 
which  we  are  now  dealing.  It  was  suggested  that 
some  sort  of  difference  existed  between  the  full 
rights  of  on  executor,  with  which  it  was  conceded 
the  party  hem  was  not  clothed,  seeing  that  he  had 
only  taken  the  grant  in  Ireland,  and  a  certain  sort 
of  partial  rights  sufficient  to  continue  the  ehidn  of 


fBAXK. 

representation.  Theoourt,  with  a  view  of  mdsriu 
snperflaous  grants  unnecessary,  has  very  mndi 
considered  that  view  of  the  case,  to  see  if  it  rests 
upon  any  solid  foundation,  but  I  am  unable  to 
ascertain  that  it  does.  Therefore  I  tliink  that  in 
this  case  the  grant  cannot  go  as  moved  for.  1^ 
applicant,  however,  will  have  no  difficulty  in  getting 
a  grant,  because  it  turns  out  that  Jdio  Gayiuv,  as 
well  ns  executor,  was  also  residuary  legatee,  and 
therefore  through  that  intaeat  he  will  be  aUe  to 
get  a  grant  in  the  ordinary  way. 

Attorney :  J.  P.  Murotigh, 


COU&T  OF  BAVKBUFTOT. 

Reportedby  A.  A.  DoHiAsadJom  FonLimm,  Biqrt., 
Bsirritw  St  Law. 

Tkunday,  Oct.  28. 
(Before  Mr.  Commissioner  WnrsLOV.) 
^  Tub  Duke  of  Newcastle. 
Adjudicatioh^Pti«iUg»'~A  Geo.  i,  c  3S—B.  A.  IW* 
u.  6G  aad  Bl—B.  A.  16C1,  ».  69. 

A  non-trader,  kaviag  privilege  ^  Rar^ameHl,  tiomof  it 

made  bankrupt. 

The  Duke  of  Newcastle  moved  to  aet  aside  aa 

adjudication  in  banlcruptcy  made  againat  him. 

Reed,  for  the  bankrupt,  after  some  formal  objee- 
tioDS,  referred  to  in  the  judgmeot,contended  that  die 
bankrupt's  person  was  privileged  from  arrest;  it 
woald  be  useless  to  enforce  process  against  the 
estate  unless  the  bankrupt  could  be  committed  la 
case  of  his  failing  to  make  the  necessary  disclosnras^ 
In  such  acase  as  the  present  a  bankrupt)^  woold be 
in  effect  a  nullity. 

Stnryood,  Serjt.  (with  him  Baglq),  counsel  for  peti- 
tioning creditor,  relied  upon  a  dictum  of  Lord 
Haidwicke,  in  Ex  parte  Meynot,  1  Atk.  20,  that  a 
peer  who  had  traded  might  be  made  a  bankroft) 
and  upon  the  abolition  of  the  distinction  between 
trader  and  non-trader  by  the  Act  of  1861,  s.  69. 

Mr.  Commisaioner  WiirsLOw-  said :  This  is  a  peti- 
tion to  adjudge  his  Grace  the  Duke  of  Newcastle 
bankrupt,  and  two  preliminary  objections  are  taken 
by  Mr.  Reed,  the  counsel  for  the  dak^  to  the 
hearing  of  the  petition,  and  one  to  the  muiner  in 
which  the  petitioner  proposes  to  proceed  at  the 
hearing,  ^though  it  Is  not  usual  to  dispose  of 
applications  for  adjudication  in  open  court  on 
account  of  the  effect  it  may  have  upon  the  partis^ 
yet,  aa  the  question  now  to  be  decided  is  one  of 
some  public  importance,  but  entirely  one  of  law, 
and  as  it  lias  been  notorious  for  some  time  that 
these  proceedings  have  heen  instituted,  a  departure 
from  the  usual  course  will  not,  I  think,  injure  the 
parties  in  any  way.  The  third  objection  I  do  not 
consider  important,  ^e  mode  of  im>ccdure  is  that 
provided  in  the  caae  of  a  person  not  a  trader.  R  baa 
been  the  practice  to  require  a  petitioner  against  a 
person  not  a  trader  to  produce  some  evidence  <rf  a 
debt  and  act  of  bankmptcy  before  the  court  ap^ 
points  a  day  for  hearing ;  otherwise  a  debtor  ndgtit 
be  called  from  t^e  antipodes  to  answer  a  petition 
issued  without  the  proper  requisites,  and  the  inoon- 
-renirace  and  hardship  might  be  Tory  great:  I  can 
conceive  cases  in  which  a  man  mlg£t  even  mbmit 
to  pay  an  unjust  demand  rather  tnan  come  a  long 
distance  to  dispute  it.  The  respondent  insists  that 
the  petitioner  should  be  confined  to  this  evidenes^ 
and  should  not  be  allowed  to  iwodacc  any  other. 
But  this  precantioaar)-  measure  was  never  intended 
to  prevent  a  petiticmer  from  producing  at  the  beai^ 
ing  of  a  petition  any  evidence  he  may  be  lUda  tD 
get  in  proof  of  his  debt»  or  of  any  act  of  baakraptey 
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oa  which  the  petition  cao  be  tuatained.  It  is  true 
thftt,  the  petition  having  been  served  on  th«3^1eged 
debtor,  the  petitioner  cannot  withdraw  therefrom, 
aod,  br  substituting  another  petttionery  hitnd  tjhe 
proceeoiogs  over  to  another  person.  He  can  no 
more  do  that  than  t  |d«iafiff,  having  served  his 
writ  for  the  recovery  of  his  debt,  can  sub- 
■tituto  another  idaintiff ;  but  the  petitioner  may  at 
the  hearing  prodace  all  the  evidence  in  his  power. 
Hie  objections  to  the  hearing  the  petition  are  mnch 
more  important,  and  are,  first,  that  the  duke  is  not 
within  the  jurisdiction  aa  a  person  capable  of  being 
made  a  bankrupt ;  secondly,  that  if^  he  be  so,  the 
jffoper  msDoer  of  proceeding  baa  not  been  adopted. 
These  two  objections  appear  to  me  necessarily  to 
resolve  themselves  into  one  proposition,  namely, 
that  a  person  having  privilege  of  Parliament  cannot 
be  adjudicated  bankrupt  unieas  he  be  a  trader;  for 
I  am  of  opinion  that,  if  the  petitioner  has  not  pur- 
sued the  proper  course  in  this  case,  there  is  no 
other  conrse  open  to  him  to  obtain  adjudication.  In 
determining  this  question,  it  will  be  necessary  to 
consider  the  law  as  it  stood  before  the  Act  of  1861, 
uid  the  alterations  then  made.  Prior  to  the 
11th  Oct.  IStiL  there  was  no  mode  of  procedure  by 
which  a  hostile  creditor  could  have  obtained  an 
adjudication  of  bankruptcy  against  a  person  having 
pnvilege  of  Parliament  except  aa  a  trader.  The 
hiw  as  applicable  to  traders  entitled  to  tho  privilege 
was  contained  in  the  66th  and  87th  sectioas  of  the 
Bankrupt  Law  Consolidation  Act  1849,  which  are 
as  follows :  "  That  if  any  such  trader  having  privi- 
ly of  Parliament  shall  commit  an  act  of  bank- 
n^cy,  he  may  be  dealt  with  under  tliis  Act  in  like 
manner  as  any  other  trader ;  bat  such  person  shall 
not  be  subject  to  be  arrested  or  be  imprisoned  during 
ibe  time  of  such  privilege,  except  in  cases  made 
felonies  or  misdemeanors  by  ttiis  Act."  "  That  if 
an^  creditor  or  creditors  of  any  such  trader  having 
pnvilege  of  Parliament  to  an  amount  her«inafter 
declared  to  be  requisite  to  support  a  petition  for  ad- 
judication of  bankruptcy  shall  file  an  affidavit  in 
any  court  of  record  at  Westminster  that  such  debt 
is  justly  due  to  him,  and  that  such  debtor  as  he 
verily  believes  is  such  trader,  and  shall  sue  out  of 
the  same  court  a  writ  of  summons  in  the  form  con- 
tained in  Schedule  E  to  this  Act  annexed  against 
nch  trader,  and  serve  tiim  with  a  copy  of  such 
•amnions,  if  such  trader  sball  not  within  one  month 
after  personal  ser^oe  of  such  summons,  pay,  secure, 
cr  oonpound  for  such  debt  to  the  satisfaction  of  such 
creditor  or  craiitors,  or  enter  into  a  bond  in  such 
nnn  and  with  two  sufficient  sureties  as  any  of  the 
judges  of  the  court  out  of  which  such  summons 
■hall  issue  ahall  approve  of,  to  pay  aach  sum  as 
AaU  be  recovered  in  such  action,  together  with  such 
casts  as  shall  be  girai  in  the  same,  and  within  one 
moDdi  next  after  persmal  lerTlce  oif  such  summons 
cause  an  appearance  to  be  entered  to  such  action  in 
the  proper  court  in  which  the  same  shall  have  been 
brought,  every  suc^  trader  shall  be  deemed  to  have 
oonunitted  an  act  of  bankruptcy  from  the  time  of 
the  service  of  snch  aummoas."  Such  being  the 
state  of  the  law,  the  Act  of  1861  was  passed,  one  of 
the  objects  of  which  was  to  make  all  persons, 
whether  traders  or  not)  liable  to  be  made  bankrupt. 
The  provision  by  which  that  was  sought  to  be 
obtained  was  as  follows  :  Aa  to  peraona  aubject  to 
Ois  Act  (sect.  69)  thus  provides  "all  debtors, 
*lMlier  traders  or  not,  shall  be  subject  to  the  pro- 
▼iaiona  of  this  Act ;  but  no  debtor  who  is  not  a 
tiader  ^lall  he  adjudged  bankrupt,  except  in  respect 
of  some  one  of  the  acta  of  bankruptcy  hereinafter 
deacribed  as  applicable  to  non-traders."  It  is  then 
provided  that  if  certain  thinga  be  done  by  persons 
who  are  not  traders,  they  should  be  acU  of  bank- 
f^tfiof,  and  it  is  noon  one  of  these  that  this  petition 
!■  groanded.    The  petitioner  contends  that  the 


general  words  of  sect.  60  will  include  all  perMoa 
who  are  entitled  to  the  privilege  of  Parliament 
whether  traders  or  not ;  while  for  the  respon- 
dent it  is  argued  that  there  must  be  some 
special  enactment  in  order  to  bring  persons  having 
the  privilege  within  the  bankruptcy  law,  or 
at  least  something  to  show  an  intention  to  include 
them  in  the  general  words.  This  involves  a  consi- 
deration of  previous  decisions  and  legislation  upon 
the  subject.  The  eariiest,  and,  aa  f  ar  aa  I  can  ascer- 
tain, the  only  case  in  point  is  in  a  dictum  of  Lord 
Chancellor  Hardwicke  in  the  year  1717,  reported 
1  Atk.  SOI,  which  is  aa  follows:  *' A  commission 
of  bankruptcy  formerly  issued  against  a  peer,  an 
Earl  of  Suffolk,  for  trading  in  wines ;  and  though 
there  may  be  some  particular  powers  that  com- 
missioners of  bankruptcy  cuuld  not  exercise  against 
a  peer,  yet,  notwithstanding  this,  he  may  be  liable 
to  a  commission  of  bankruptcy  if  he  will  trade,  and 
so  may  a  member  of  the  House  of  Commons,  though 
while  he  contioues  a  member  there  are  some  parti- 
cular powers  of  commissioners  that  cinnot  be 
exercised."  It  is  singular  tliat  this  case  has  con- 
tinued to  be  eited  in  moat  of  the  books  of  practice, 
down  to  the  present  time,  as  an  authority  for  tho 
proposition  that  a  peer  could  be  made  a  bankrupt  if 
he  traded ;  but  in  Uie  year  1 761,  the  statute  4  Oeo.  8, 
c.  83,  waa  passed,  the  preamble  to  which  Act  shows 
the  reasons  the  Legialatnte  had ;  and,  as  it  appean 
to  mey  removes  all  weight  which  would  otherwise 
have  attached  to  this  case.  "  Whereas  merchants, 
bankers,  brokers,  factors,  scriveners,  and  traders 
withia  the  description  of  the  statutes  rating  to 
bankrupts  having  the  privilege  of  Parliament  are 
not  .compellable  to  pay  tiieir  just  debts  or  to  become 
bankrupts  by  reason  of  the  freedom  of  their 
persons  from  arrests  upon  civil  process  ;  and  some 
doubts  have  also  arisen  whether,  in  cases  of  bank- 
ruptcy, a  commission  can  be  sned  out  during  the 
continuance  of  such  privilege,  to  remedy  whidi 
inconveniences,  and  to  support  the  honour  and  dig- 
nity of  Parliament,  and  good  faith  and  credit  in  com- 
mercial dealings,  which  require  that  in  such  cases  tho 
laws  shoulil  have  their  due  course^  and  that  no 
such  merchants,  bankera,  brokers,  factors,  scriveners, 
or  traders  in  case  of  actual  insolvency  should  by  any 
privilege  whatever  be  exempted  from  doing  equal 
justice  to  all  their  creditors — be  it  enacted,  &c." 
The  remedial  measures  for  the  first  time  passed  in 
that  Act  are  substanUall^  the  same  as  those  I  have 
mentioned  as  being  contained  in  sect.  66  and  87  of  the 
Act  of  1849 ;  namely,  that  a  creditor  was  entitled  to 
proceed  by  filing  an  affidavit  and  suing  out  a  sum- 
mons from  a  Superior  Court,  and  might  thus  com- 
pel the  debtor  to  commit  an  act  of  bankrupt^^ — a 
proceeding  rendered  necessary,  because  an  act  of 
bankruptcy  could  be  obtained  by  arrest ;  and  in  case 
any  other  act  of  bankruptcy  had  been  voluntarily 
committed,  then  the  creditor  might  issue  a  com- 
mission of  bankruptcy;  but  the  statute  [>rovided 
that  in  every  case  the  bankrupt  should  be  privileged 
from  all  arrost  except  for  a  felony,  and  the  Act  was 
limited  to  creditors  whose  debts  were  contracted 
after  8th  March  1764,  and  to  traders  who  should 
commit  an  act  of  bankruptcy  after  the  last 
day  of  that  session.  Now  the  Legislature 
having  thns  stated  the  reasons  for  enacting  those 
.  laws,  it  must  be  presumed,  in  the  aiisence  of 
anything  appearing  to  the  contrary,  that  the 
same  reaaons  influenced  Parliament  in  re-enacUng 
them  from  time  to  time,  down  to  the  year  1861, 
when,  Uiough  the  bankruptcy  lawa  were  extended, 
by  the  general  words  of  aect  69  which  I  have  cited, 
to  all  persons,  whether  traders  or  not,  yet  it  was 
considered  necessary  to  retain  the  special  enactment 
which  extended  bankruptcy  to  persons  having 
privilege  of  Parliament,  if  they  were  traders.  Bat 
this  shows,  upon  the  ordinaiy  ruleaof  constnutlon, 
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that  Parliament  did  not  conaider  that  non-tradert, 
having  the  privilege  of  Parliament,  would  be  liable 
to  bankniptcy  without  a  special  enactment,  and 
that  such  persons  were  not  intended  to  be  included 
in  the  general  words  of  sect.  69.  If  it  had  l>cen 
otherwise,  Parliament  would  no  doubt  have  pro- 
vided some  means  in  these  cases  for  compelling 
such  a  person  to  commit  an  act  of  bankruptcy,  and 
would  also  have  extended  to  such  person  that 
privily  from  arrest,  except  for  criminal  acta, 
which  it  has  provided  for  traders.  The  Bankruptcy 
Act  of  Inst  aeasioti  may,  I  think,  be  referred  to,  in 
order  to  ascertain  the  intention  of  the  Legislature, 
although  it  has  not  yet  come  into  operation  ;  and 
by  that  Act,  "  If  a  person,  having  privilege  of  Par- 
liament C^ithout  any  other  limitation),  commits  an 
act  ot  bankruptcy,  he  may  be  dealt  with  under  the 
Act  In  like  manner  as  If  he  had  not  such  privilege." 
Parliament,  wliich  always  claims  to  be  the  judge  of 
its  own  privileges,  thus  still  considers  a  special 
provision  necessary  to  enable  a  creditor  to  proceed 
in  bankruptcy  against  a  peraon  possessing  the 
privilege.  For  these  reasons,  I  am  of  opinion  that 
Hba  petition  cannot  be  anstalned,  and  must  be 
dismlffled. 

Mtad  applied  fbr  coit^  ai  the  petition  wai  no 
doojit  u  experinwDt. 

objected. 

Hie  HoHOim  said,  bowerer,  that  as  the  doke  had 
been  brought  before  the  court  upon  a  petition  which 
had  Adled,  he  was  entitled  to  hu  costs. 


Jlioust  of  ]Lor%0. 

Bflported  br  J>ovoim  KiNOaroaa.  Bitjk.  BwrlitsrHrt-Lwr. 

Feb.  23  and  Jum  11. 

(Present:  The  Loan  CH^ncELtOB  (Hatheriej); 
Lords  Chrlmspobd,  Westbdbt,  Colomsat,  and 
Caibhs.) 

Paktibotoit  r.  The  Attobngt-Gehebal. 

Letlen  of  at/miuMtratioa — Staatfi  dutjf—Aeerttimu  of 
interest — Siaband  djfit^  witkout  Aavun  admiitutered 
to  hia  wi/» — Prepvlif  to  be  dittnbmtmi  abroad— (km- 
MlmHim  0^  fiaoai  atatnttt-ei  Geo.  S,  e.  184,  «.  S8— 
DmScib. 

In  1819  S.,  a  widow,  died  tmettnUt,  and  the  Sotidlor  oj 
the  Trtaaury  took  out  administratioa  tohereitate,  and 
received  under  il  23,821/.  In  1828  7.  C,  the  wife  of 
E.  C,  applied  to  the  Crown,  efaiminp  to  be  next  of 
kin  of  S.,  bnt  died  in  1825,  without  eetab/ishing  her 
daim.  In  18S0  IS.  C.  died  intttitate  without  having 
taien  caw  ttepM  to  recover  the  mmtf,  and  without 
hofinff  admiaistei-ed  to  hit  wife.  In  18o6  administra- 
tion, l/jf  tipo  several  grantt,  woe  granted  to  P.  in 
refpect  of  the  estates  of  I.  C.  and  E.  C,  on  beha}f 
of  tfieir  children.  P.  instituted  a  sait  in  equity  to 
administer  to  the  estate  of  S.,  when  it  was  found  that  , 
J.  C.  {the  son  of  1.  C.  and  E.  C.)  was  the  tclt  next 
of  kin  of  S.,  and  it  vras  ordered  that  the  Solicitor  to 
the  Ireasury  Aould  ;wy  to  P.,  as  the  reprtmlative  of 
J.  C  ,  the  money  in  his  hands,  with  interest  at  4  pir 
cent.  I.  C,  E.  C,  and  J.  C.  were  all  resident  and 
domiciled  in  the  United  States  of  America. 

Ifil'l  (affirming  the  judgment  of  the  Exchequer  Chamber), 
EirtI,  that  ettmp  dull/  mis  chargeable  on  the  accre- 
tions of  interest ;  Jor  the  interest,  as  an  accretion, 
Merged  into  and  became  a  part  of  the  sum  which  had 
to  be  paid,  and  the  whole  amamt  taten  togetUtr  became 
the  estate  itt  re^t  of  whitk  the  admimslmtioH  was 
granted  i  and 

Secemlfy  {Lord  Weetbtiry  dissentiente),  that  letters  of 
admmittration  kamngt  infaet,  bem  fronted  to  both 


I.  C.  and  E.C^lhe  atamp  dnig  mtat  bepaidon  oacA 
atbnuiistrattOM, 

Fi^i  ttatuta  mutt  ie  coastmerf  ttrietig. 

Per  Lord  JV^stlury  dtsaenttentem,  tie  dovbfe  ditg  Ms 
payable  only  on  the  aeeun^tion  that  the  estate  too* 
twice  distributed  in  this  country ;  an  assumption  in- 
correct, because,  regard  being  had  to  the  domicile  of 
theoarlieSf  the  distribution  of  the  estate  was  goeemeJ 
exauaiteb  by  Amertain  lawf  and,  the  adtniaittraliom 
to  E.  V.  beity  nnneeenar^y  the  Stomp  affi'-e  ovgit  HOC 
to  take  advantage  of  a  malakoiform  of  proceeding. 

This  was  a  writ  of  error  brought  upon  a  judg- 
ment of  the  Exchequer  Chamber,  partly  affirming 
and  partly  revmiog  a  judgment  of  tbe  Exchcqner 
upon  a  special  case  stated  between  the  parties  by 
order  of  Bramwell,  11.  for  the  opinion  of  that  court. 
The  special  case  wilt  be  found  in  6  L.  T.  Bep.  N.  S. 
900 ;  shortly  the  ftusta  stated  tiiecein  wcrs  aa 
follows : — 

lu  1S19,  BIra.  Shard,  widow,  died  intestate,  and 
on  her  death  tbe  Cnwn,  by  Mr.  Haale,  the  then 

M^icitor  to  the  Treasury,  took  out  administration 
to  the  estate,  and  received  under  it  23,821^ 

In  1823,  Isabel  Cook,  the  wife  of  Ellis  Cook,  both 
of  whom  were  resident  and  domiciled  in  the  L'aited 
States,  applied  to  the  Crown,  claiming  to  he  next  of 
kin  to  Mrs.  Shard,  bat  died  in  18S5,  witbont  esta- 
Uiriiing  her  daim.  At  tfais  data  tbe  estate  of  Un. 
Shard,  legacy  duty  being  deducted,  amounted  to 
22,403^ 

In  1830,  Ellis  Cook  died  intestate  without  having 
taken  any  steps  to  recovor  the  money,  and  without 
having  administered  to  bis  wife. 

In  1856,  the  children  <rf  Ellis  and  Isabel  Cook, 
who^  like  th^r  parenta,  ware  resident  and  domlrileit 
in  the  United  States,  applied  to  Hr.  Partington,  the 
plaintiff  in  error,  to  take  proceedings  to  recover  tiie 
money  from  the  solicitor  to  the  Tteasory,  which  be 
proceeded  to  do,  and  a  personal  representative  to 
Isabel  Cook's  estate  being  neceasary,  a  power  of 
attMney  was  made  1^  Jamea  Cook,  one  of  tiie  said 
diildren,  authorising  Partington  to  talce  ont  ad* 
ministration  to  the  estates  of  both  Ellis  and  Isabel 
CooIl  Accordingly  grants  of  administration  to 
l>oth  those  estates  were,  in  July  1855,  severally 
made  to  Partington  for  the  use  and  benefit  of  James 
Cook,  by  virtue  of  which  grants  the  claim  of  Part- 
ington, as  repreaenting  James  Cook,  the  repreaen- 
tatire  of  Isabd  Cook,  was  idlowed  by  Ktnderaley, 
V.  C,  in  a  Chancery  suit,  instituted  under  tbe  tiUe 
of  Partington  v.  Reynolds:  (see  81  L.  T.  B^.  7; 
27  L.  J.  505,  Ch. ;  4  Jur.  N.  S.  200.) 

The  chief  clerk's  certiflcate  found  that  the  sum 
due  from  Mr.  Reynolds,  the  suecessor  to  Mr.  Maule, 
as  solicitor  of  the  Treasury,  was  88,865^:,  and  Kin- 
dersley,  Y.  C,  by  an  oixler  dated  June  96th  1858^ 
subsequently  declared  that  84,124/.  should  be  added 
thereto,  as  interest  at  4  per  cent,  per  annum  on  the 
above  sum,  and  that  the  whole  .amount  should  be 
paid  over  to  Partington. 

Tlie  Commissioners  of  Inland  Revenue  thereupon 
claimed  that  the  atamp  dnty  should  bear  a  value  in- 
cluding all  accretions,  from  the  death  of  Isabel 
Cook  to  tbe  dvte  of  administration  in  1853,  and 
also  claimed  that  the  grant  of  administration  far 
the  effects  of  Ellis  Cook,  who  survived  his  wife, 
should  be  stamped  at  the  same  rate. 

Judgment  was  to  be  entered  for  the  Crown,  with- 
out costs,  for  such  an  amount  of  duty  as  eliontd 
appear  to  be  due,  according  to  the  opinion  of  the 
court  upon  the  above  facts,  the  questions  for  the 
opinion  of  the  court  being:  Pirat,  what  probate 
duty  is  payable  in  respect  of  the  estate  of  Isabel 
Cook  ?  Secondly,  whether  any,  and  if  any  what,  pro- 
bate duty  is  payable  in  respect  of  the  estate  of  £Uw 
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The  cue  was  acgmed  in  the  Excliequer  on  June 
12,  1S62,  and  on  June  I7th  following,  the  court 
(Pollock,  C.  B.,  and  Bnunwdl,  B.;  Martin,  B. 
tUbitaiiU')  aniwered  tlie  first  question  1^  deciding, 
on  the  aathoritr  of  Doe  d.  Riduzrdt  v.  Ecaat, 
16  L.  J.  805,  Q.  B^&ad  Allorae^-GeiKratv.  Brunning, 
3  L.  T.  Rep.  N.  6.  36;  30  L.  J.  879,  Ch^  that  the 
value  of  the  estate,  at  the  time  of  obtaining  the 
letters  of  administration,  was  that  on  which  the 
stamp  du^  sboald  be  calculated,  and  that  Fartiogtoo 
was  therefore  liable  to  pay  duty  on  the  vhoU 
amount  of  principal,  increaised  hy  the  subsequent 
addition  of  interest:  (G  T.  B«p.  N.  S.  900; 
1  II.  &  C  457.)  The  second  question  was  not 
noticed  in  the  abore  judgment,  but  in  the  following 
terra,  Xot.  12,  counsel  for  the  Crown  (Sir  P. 
Kelly*  Q.  C),  asked  the  court  whether  judgment 
vas  to  be  entered  for  the  Crown  for  the  duty 
cla.iiacd  upon  both  the  estates,  and  the  court,  on  a 
subsequent  day,  April  30,  18fi3,  said  that  judgment 
should  be  entered  for  the  amount  claimed  in  respect 
of  the  estate  of  Isabel  Cook  only,  and  that  no  duty 
was  payable  in  respect  of  the  estate  of  EUis  Cook : 
(1  H.  &  C.  477.) 

Error  on  the  abore  judgment  was  then  brought 
in  the  Exchequer  Chamber  and  that  court  (Willes, 
Byles,  Blackburn,  Keating,  Mellor,  and  Shee, 
JJ.),  on  May  16,  1864,  affirmed  the  judgment  of 
tbe  Exchequer  ou  the  first,  and  reversed  it  on  the 
second  of  the  above  questions ;  holding,  as  to 
the  latto),  that  it  was  ueoeisary  lor  Oie  next  of  klo 
of  Ellis  Cook,  in  order  to  enforce  the  right  of  the 
wife  and  reduce  the  property  into  possession  for 
their  benefit,  to  take  out  letters  of  administratioo 
to  both  Ellis  and  Isabel  Cook,  and  to  pay  stamp 
duty  upon  each  grant,  each  grant  being  in  respect 
of  a  distinct  devolution  of  property :  (10  L.  T.  Bep. 
Iff.  S.  751  i  8  H.  ft  C.  198.) 

CottoK,  Q.  C.  and  Soil,  for  the  plaintiff  In  error, 
oonteoded,  first,  that  duty  was  not  chargeable  on 
both  grants  of  administration,  bnt  that  duty  should 
be  charged  only  on  the  grant  of  administration  to 
Isabel  Cook.  As  to  the  disbtibuUoo  of  the  property 
the  law  of  Eoglaod  did  not  affect  it.  The  parties 
were  domiciled  in  America,  and  the  law  <rf  America 
governed  the  dtstribution.  It  was  a  mistake  to  take 
oat  two  graole  at  idoiiaistTatloa,  but  ouch  a  mis- 
take would  not  create  « liability  to  which  the  pro- 
per^, but  for  it,  would  not  have  been  liable.  The 
It^owing  oases  and  authorities  were  cited  on  this 
Di^t: 

autlridge  v.    ilweU,  1  My.  ft  K.  487 ; 

Loy  T  Duci^tt,  1  Cr.  A  Pm.  305 ; 

Fielder  v.  aanger,  3  Hagg.  768 ; 

Eiwhin  T.  Wylle,  10  H.  of  L.  Cas.  1. 
Sccoodly,  duty  waa  not  payable  on  the  accreUon  of 
Interest,  for  the  value  of  the  property  on  which 
duty  is  payable  is  to  be  estimated  according  to  the 
value  at  the  date  of  the  death  of  Isabel  Cook.  On 
this  point  the  folk>wing  cases  and  authorities  were 
cited: 

Attonuy-QeMral  T.  Bopi,  1  Cr.  U.  &  B.  530 ;  2 

CL  ft  niL  84 ; 
Attomm-Oenend  t.  Dimond,  9  L.  J.  90,  Ex.; 

1  Cr.  ft  J.  856; 
Altomeg-Gttwrdl  y.  KoJUer,  6  L.  T.  Bep.  N.  B.  5 ; 
Doe  d.  Ate^nls  t.  Evana,  16  L.  J.  805,  Q.  B. ;  10 

Q.  B.  476 ; 

AttortuifGaiural  v.  BnnmtM,  8  L.  T.  Bep.  N.  B. 

36;  30L.J.379.Ch.; 
Edgar  v.  &eynold»,  4  Dr.  269 ; 
A!£tcin,lGr.ftJ.  151;  8  L.  J.  37,  £x.; 
55  Oeo.  J,  0. 18^  s.  38; 
Pitt  T.  nWAam,  1  Sbtro.  250; 

Tiie  Attarr^-Qmerai  (Sir  B.  F.  Collier,  Q.  C).  Sir 
Saiadt  I  PameTt  Q.  C.  and  Stuton^  for  the  dtten- 
da.1t  lu  error,  coiift^  cited  the  foUowiog  eases : 


Hunt  T.  iSbmns,  3  Taant  U3 : 

Butler  T.  HwU«i*t2  Phill.  Eccl.  Cas.  89 ; 

In  the  Goods  of  Wyckoff,  7  L.  T.  Bep.  If.  S.  565 ; 

9  Jup.  N.  S.  Prob.  84  ;  3  Sw.  4  Tr.  20  ; 
Attoney-Omeral  v.  MaUein,  2  Phill.  Eo(d.  Caa.  64; 

16  L.  J.  99,  Ch.; 
Ex  parte  Kmuae,  1  Sw.  ft  It.  US. 

Cwr.  €idc.  vtlt. 

Jwu  11.— The  LoBD  CuAsaBLLOB.— My  Lordi^ 
this  writ  of  enac  is  brought  in  respectof  a  judgment 
of  the  Court  of  Exchequer  Chamber^  which  in  part 
affirmed,  and  in  part  reversed,  a  previous  judgment 
of  the  Court  of  Exchequer,  the  question  being  one 
with  reference   to  the  duty  payable  on  certain 
letters  of  administration  under  circumstances  which 
I  shall  presently  refer  to.   There  were  two  pwuts 
originally  raised,  namely,  first,  whether  or  not 
considerable  delay  having  occurred  between  the 
death  of  the  intestate,  and  the  taking  out  the 
letters  of  administration,  the  duty  should  be  charge- 
able upon  the  accretions  of  interest  which  lud 
occurred  in  the  interval ;  and  the  second  pointy 
beinv  one     more  importance,  and  requiriog  morB 
consideration,  namely,  whether  or  not  a  douou  duty 
was  payable,  there  having  been  a  lady  entitled,  iu 
the  first  instance,  to  administer  to  the  intestate 
and  entitled  also  to  the  beneficial  interest  in  theprc- 
perty  of  the  intestate,  and  she  having  iwedeceased 
her  husband,  and  the  husband  also  hafing  died, 
before  taking  out  letters  of  administratioo  to  her, 
and  before  any  wen  takoi  out  hy  Ur.  J^tiogton. 
With  regard  to  the  first  point  which  was  here  raised, 
thera  waa  no  difference  of  opinion  on  the  part  of 
any  of  your  Lordships,  namely,  with  respect  to  the 
duty  being  chargeable  upon  the  accretions  of  in- 
terest.  Upon  that  point  we  all  entirely  concurred 
in  the  view  whicb  had  been  token  by  both  the 
courta  hdow,  that  tbe  duty  waa  so  chargeable  npoa 
the  accretions  of  ioteresL   I  do  not  go  into  the  re»- 
soos  for  tliat  decision,  because  they  were  sufficiently 
explained    in   the   judgment   in   those  courta. 
To  these  judgments  I  adhere,  and  for  theieaaons 
which  are  there  assigned  for  the  decUimi.  WiQi 
r^rd  to  the  other  wAat  the  facts  are  very  short. 
[His  Lordship  stated  them  and  proceeded.]  Now 
It  is  important,  as  it  seems  to  me,  to  see  the  exost 
form  in  which  those  letters  of  administration  were 
granted.   They  were  in  the  form  used  in  the  course 
of  procedure  in  the  Ecclesiastioal  Courts,  because 
it  is  now  well  known,  and  it  is  so  laid  down  in 
Williams  on  Executors,  5th  edit,  p.  860,  and  per- 
fectly  in  conwHWDoe  with  all  the  authorities,  that 
the  course  sow  in  Uie  Ecclesiastical  Court  is,  in  all 
cases  where  the  wife  has  predeceased  her  husband, 
to  grant  to  the  representative  of  the  husband  alone 
letters  of  administration  to  the  wife.   There  was  a 
time  when  the  Ecclesiastical  Courts  thought  them- 
setves  jnstlfled,  and  even  bound,  to  gire  letters  of 
administration  to  the  next  of  kin  of  the  wife ;  but 
it  was  determined  that  the  next  of  kin  of  Uie  wife 
in  that  case,  holding  such  letters  of  administration, 
were  only  trustees  for  the  administrator  of  the 
husband,  and  it  was  finally  coucluded,  I  think  in 
the  time  of  ^r  John  Michol,  that  the  right  and 
proper  oonrse  in  all  such  cases  wu  to  grant  the 
letters  of  administration  only  to  the  person  who 
invested  himself  with  tbe  character  of  administrator 
of  the  husband.   That  course  was  followed  in  this 
case,  which  appears  by  the  form  of  the  letters  of 
administratioo.    [liis  Lordship  stated  the  form  in 
each  case.]   So  that  in  those  letters  the  adminis- 
tration is  not  only  granted  to  Partington  beoaoie 
he  had  already  mthed  himself  with  the  character 
of  representative  of  Ellis  Cook,  but,  In  noticing 
that  he  is  acting  as  attorney  to  James  Cook,  there 
is  this  reservation  nutde  m  James  Cook's  right, 
that  he  is  to  taave  the  benefit  of  oigi|g^i^w|^aiB- 
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lo^  M  the  RpraaeDtatin  of  ElUa  Cook  if  to  mioded, 
)nit  not  trntil  he  hu  clothed  hfniMlf  with  the 
character  of  the  represeatatiTe  of  Ellis  Cook. 
.That  being  to,  it  appears  to  me  that  if  this  had 
'been  a  case  in  which  the  parties  vere  residing  aad 
domiciled  in  this  country  no  qaeation  coald  bare 
wieen  about  the  payment  of  tbo  dot/  upon  adminie- 
tnitioD.  Hi  regard  to  the  admlnietration  of  ElUa 
Cook,  the  husband,  the  admioistntion  is,  of  coarse, 
taken  out  in  respect  of  all  hb  property.  His  pro- 
perty at  that  time  included  his  beoeflcial  interest  in 
the  estate  of  bis  deceased  wife;  and,  of  course, 
therefore,  the  stamp  dnty  payable  on  it,  bdng  tlie 
atuup  doty  that  must  be  paid  upon  all  that  was  his 
■t  the  time  of  his  decease,  would  Include  that 
interest  which  he  took  in  the  estate  of  hli  pre- 
deceased wife.  Then,  with  regard  to  Isabel  Cook'a 
estate,  the  representative  of  the  husband,  who  has 
dothcd  himself  with  that  character,  and  who  applies 
for  admioistration  to  her,  must  pay  duty  upon  all 
which  was  hers  at  the  tioie  of  her  decease.  In  that 
way  it  appears  to  me  to  be  i^in,  and  beyond  all  dis- 

Site,  that  a  double  duty  must  be  payaUe  upon  it 
or,  as  was  t^serred  in  the  courts  below,  is  there 
any  injustice  in  such  a  conclusion,  because  had  Ellis 
Cook  done  that  which  was  perfectly  competent  to 
him  to  do  in  hie  lifetime,  namely,  had  he  applied  tor 
letters  of  adroinistratioo  to  his  wife,  be,  of  course, 
would  hare  bad  to  pay  the  duty  In  respect  of  her 
estate  at  her  decease,  and  then  when  he  mmself  died 
those  who  represented  him  would  hare  had  to  do 
exactly  the  same  thing  which  they  are  now  called 
.upon  to  do^  namely,  tiiey  would  hare  had  to  pay 
duty  upon  his  estate,  which,  of  course,  would  in- 
dnde  (unless  he  had  spent  It  in  the  interrat)  the  [oi^ 
perty  which  be  had  so  derlred  from  his  deceased 
Tif^  We  an  referred  to  one  case  in  which  Lord 
Drougham  thought  it  proper  that  payment  should  be 
made  to  the  administratw  of.  the  deceased  wife, 
without  haring  any  regard  whatem  to  the  position 
of  those  who  were  entiUed  to  represent  the  interest 
nt  the  deceased  husband.  It  was  the  case  of 
Gntttrid^  r.  Stibp^  1  SC.  ft  K.  467,  in  which  Sit 
John  Leadh  bad  refused  to  direct  any  payment  to 
•he  made  to  the  representatiTe  of  the  deceased  wife, 
except  in  the  presence  of  the  representatire  of  the 
deceased  husliand.  Lord  Cottenhsm,  on  haring  that 
case  cidled  to  hlsattentioninthecaseof  £(9T./>iieie(i; 
Or.  &  FhilL  812,  intimated  that  tiie  view  of  Sr  John 
Leadi  was  the  prefertfile  riew,  ud  that  the  par- 
ment  to  the  representatiTe  of  the  wife  alone  ought 
not  to  hare  been  so  made.  But,  without  consider- 
ing that  question  at  ail,  it  appears  to  me  that  the 
administration  was  so  granted  upon  the  grounds 
that  I  hare  stated,  namely,  that  the  person  entitled 
to  administer  to  the  deceased  wife  should  be  th« 
person  who  had  the  right  and  iotnest  in  the  pro- 
perty, and  that  that  would  be  the  admioistrator  of 
the  deceased  husband.  Certainly  it  is  not  a  course 
of  proceeding  which,  it  appears  to  me,  we  are  called 
upon  or  justified  in  finding  any  fault  witii,  as  having 
tiirown  Improperly  any  burden  upon  those  parties 
who  made  ap^ication  for,  and  acquired  in  the  usual 
auDner,  die  representation  of  the  estate  erf  Isabel 
Cook.  The  Eodesiastical  Court  would  not  hare 
granted  it  to  them  unless  they  had  first  of  all 
dotbed  themselves  with  the  cliaracter  of  the  repre- 
aentatives  of  Ellis  Cook.  That  being  so,  it  became 
necessary  for  them  to  take  out  admioistration,  and 
(hey  did  take  it  out ;  and,  that  being  done,  the  duty 
was  charged  in  tlie  usual  mode  in  which  It  ouf^t 
to  be  charged  in  a  case  of  this  description.  Bat 
then  there  arises  la  this  case  the  circumstances  of 
the  parties  having  been  domiciled  in  America.  I 
have  been  favoured  by  the  kindness  of  one  of  your 
Lordships  (Lord  WestbuiyJ  with  the  view  which 
was  paray  thrown  out  in  the  course  of  the  argu- 
ment by  that  noUe  and  learned  bod  upon  ttis 


part  of  the  ease,  which  created  considerable  doubt 
In  bis  mind.  He  doubted  whether  w  not.  under 
the  drcnmtances  of  the  case,  the  duty  ongbt  to 
hare  been  payiMo  in  respect  of  the  interest  whidi 
Ellis,  ^e  father,  acquired  by  surviving  his  deceased 
wife,  and  upon  tUa  ground,  namely,  tiiat  Ellis  the 
father  being  domtdled  in  the  United  States  of 
America,  and  all  the  parties  Interested  in  the  estate 
bdng  alao  there  domleDed,  when  the  payment  was 
directed  by  Kindereley,  V.  C.  in  this  case  to  be 
made  by  the  8(didtor  of  the  Tieasuiy  to  Ur.  Psr- 
tingtoo,  after  Hr.  Partii^ton  bad  clothed  himself 
with  the  dtancler  of  representative  of  Isabel  Cook, 
and  had  made  out  bis  title  In  that  character  to  the 
fund,  the  matter  was  placed  In  this  po^Am— that 
he,  as  the  representatira  of  Isabel  Cmtk,  would  be 
entitled  to  recdre  ths  fond,  and  to  carry  with  him 
that  fund  and  to  distribnte  it  according  to  the  rules 
and  regulations  of  the  country  where  the  parties 
Interested  in  it  as  beneflciaries  were  domiciled. 
Under  such  circumstances  It  appeared  to  my  ooUe 
and  learned  friend  that  the  Ecoledastieal  Coart 
in  this  ooontiy  had  nothing  todo  with  die  admbds- 
tration  of  the  property,  and  that  the  proper^, 
having  to  be  adtnlnietered  in  America,  the  courseof 
proceediiw  ought  to  have  been  aimply  to  make  psy- 
ment  to  Partington,  as  the  representatira  of  luM 
Cookf  learing  faim  afterwards  to  distribute  the  pn>- 
party  as  the  law  of  the  United  States,  the  oonBttyof 
the  domieile  of  the  parties  benefldally  intercrtea, 
should  require.  Kow,  whatever  weight  there  m^y 
be  in  the  obserration,  as  to  what  ought  to  hare  been 
the  cooree  of  proceed  ure  of  the  Ecclesiastical  Con^ 
namely,  wheuier  or  not  It  might  not  hare  been 
proper  and  reasonable  for  that  Ecclesiastical  Court, 
If  only  Inftomed  of  all  tiie  dreumatanoea,  togiant 
to  Fartington  letters  of  adminbtration  to  Isabel 
Cook  witbont  requiring  pcerions  letters  of  edmbiia- 
tration  to  be  t^en  out.to  Ellis  Cook,  I  think  that 
those  letters  having  been  taken  taken  oat,  the  par- 
ties baring,  and  I  think  with  reason,  chosen  t* 
adopt  that  course  it  Is  not  for  yonr  Lordships  to 
say  that  thoe  b  «mr  in  the  judgmeuta  wUch  have 
been  pronoonoed.  Uto  sole  question  beftire  na 
whether  or  not  certdn  letters  of  administcatba 
haring  been  taken  out  both  to  the  one  par^  and 
to  the  other,  the  proper  amount  of  duty  most  not 
be  paid  In  respect  ot  the  property,  to  whidi 
both  the  one  aad  the  Other  are  entitled.  It 
b  true  that  when  it  b  made  out  jIMj 
to  the  Bocleslasdcal  Conrt,  that  the  hvsbaad  has 
DO  right  or  interest  whaterer  in  tlie  wife's  estate 
(a  case  wMcb  is  not  of  very  uncommon  occurrence 
where,  under  a  marriage  settiement,  the  wwsty 
passes  directly  to  the  children,  and  the  nosband 
takes  no  interest  in  lt\  the  court  does  not  require, 
according  to  its  rule  in  making  the  grant  of  tSmi^ 
nistetion,  that  the  grant  should  be  made  to  the 
representatire  of  the  husband,  the  huslumd  taUiiE 
no  interest.  But  It  would  not  be  so  where  be  did 
take  an  interest  in  the  property,  I  have  thought 
very  much  upon  the  subject,  in  oonsequeoce  tt 
having  been  furnished  with  my  noble  and  leaned 
friend's  view  upon  that  point,  and  hare  felt  that  it 
was  a  matter  deserring  of  very  deep  and  anidoes 
consideration.  It  has  occurred  to  me  Uiat  it 
have  been  possible  here  for  the  repiesentaUve  of  ElBs 
Cook  in  America,  one  who  had  taken  out  repre- 
sentation to  EUis  Cook  (for  it  appeara  upon  the 
proceedings  that  re^sentatimt  was  taken  out  in 
the  United  States  to  EHis  CotA:),  to  oome  Drcrben 
and  satisfy  the  Ecclesiastical  Court  that,  being 
the  reiHreseotatire  of  Ellis  Cook  in  America,  be 
was  entitled  in  that  right  to  ask  for  letters  of 
administration  to  Isabel  Cook  to  be  granted 
to  him.  I  need  not  further  follow  up  the  sn^ 
position,  because  what  hu  been  de  ftuto  done 
b  this,  that  Blr.  Partlnftt^-«ctba  aecarttag 
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to  the  best  advice  Uiat  could  be  obtained, 
toliag  the  difficoltj  and  doubt  which  might  have 
aritea  if  be  had  so  made  an  attempt  to  take  oat 
■dbniutstration  in  that  coiine  of  proceeding,  has  not 
done  eo.  He  tfiought  it  expedient  to  take  out  the 
adminiatratioQ  in  the  usaal  and  only  mode  in  which 
it  it  granted  in  this  country,  unless  it  can  be  shown 
eidier  that  the  haaband'a  representative  has  no 
interest,  or  that  some  other  person  has  an  interest 
which  would  enable  him  to  take  out  repreaentation 
to  the  wife  without  previously  taking  out  represen- 
tation to  the  husband.  Feeling  there  might  be  dif- 
ficulties in  not  adopting  the  usual  course  he  has 
adopted  that  course  which  is  usual  and  regular 
with  Retard  to  the  administratiOQ  oC  ^ropaty 
ritnated  within  tba  joriadiction  of  the  Ekscletiastical 
Ooort,  and  therefwe  the  court  having  followed  the 
mal  ooune^  it  af^iean  Uiat  all  that  your  Lordships 
can  say  upon  the  present  occasion  is,  that  the  duty 
upon  these  several  letters  oi  administration  must  be 
nedaty  payaUe  in  all  ordinary  cases  in  which  lettm 
at  administration  are  taken  onti  namely,  that  there 
BRUt  be  full  payment  of  duty  upon  tiw  husband's 
eMate,  it  being  in  respect  of  that  estate  that  the 
leUers  are  taken  out.  And  so,  of  course,  when  the 
reiwaaentative  of  the  husband  approaches  the  court, 
reqiuring  administratioa  to  the  wife,  the  duty  must 
be  upon  the  same  princiide,  namely,  full  pay- 
BMUt  upon  bU  tiiat  whi(^  at  the  time  of  the  wife's 
decease  was  hat  property,  upon  whldi  the  charge 
in^OMd  by  the  Legulature  falls.  It  does  not 
meat  to  me  that  were  is  any  ground  for  saying 
that  any  mistake  or  misconception  has  arisen.  The 
ose  is  simply  this,  that  Partington,  having  had  two 
oooriM  ogta  to  faim  (as  to  one  of  which  I  cannot 
fmnoitiioe  dedslvvly,  becaose  I  cannot  iqr  what 
Blight  haTe  been  the  case  if  he  had  come  forward  in 
tiie  ottw  form,  namely,  as  a  foreign  rejvesentaUre 
didn^ng  direi^y  the  estate  of  Isabel  Cook),  bat, 
he  havug  taken  the  ordinary  course,  it  appMrs  to 
me  that  it  necessarily  follows  that  the  duty  pa^- 
aUe  iQHHt  the  projwrty  which  he  so  acanirea  is 
wyablein  the  prasoat  inatanca  apmeaw  eatatew 
loome,  therefore  ta  the  conolusion  that  in  tUi  case 
yoar  Lordalnw  ought  to  afKrm  the  dednoa  of  the 
Conrt  of  Endw^uer  Obamber,  and,  eonteqiiently, 
with  ooets. 

Locd  Chblmsfobo. — Bfy  Lords,  I  agree  with  mv 
noUe  and  learned  fiieod  on  woolsack  upon  boui 
tiie  qnertiooa  raised  by  the  special  case.  With 
le^ect  to  tiie  lialulity  to  the  full  du^  upon  both 
t^  administrations  taken  out  by  the  appellant,  it 
waa  admitted  by  his  learned  counsel  ntat,  If  the 
question  had  arisui  with  respect  to  subjects  of  this 
coontiy,  no  doubt  would  have  existed  as  to  the 
double  duty  being  payable.  But  it  was  contended 
that  as  Isabel  Cook  and  her  husband  Ellis  Cook 
were  domiciled  Americans,  it  was  not  necessary  to 
take  out  administration  to  Ellis  Cook  in  order  to 
obtain  adminiitrstion  to  Isabel  Cook;  that  the 
hoshand  was  not  an  Intnested  pwtJl  that  the 
vUsTs  administrator  might  give  a  somd^  receipt 
and  discbarge  ;  and  that  the  whole  of  the  dut^  of 
the  administntor  was  to  remit  the  money  received 
bjr  him  under  the  administration  to  America,  to  be 
wtributed  to  the  persons  entitled,  I  must  confess 
my  inability  to  follow  this  reaaming,  or  to  under* 
•tand  how  tba  qnestlca  of  domidle  can  enter  into 
tte  cooddoatlui  of  the  graot  of  letters  of  adndnia* 
tnltSoD  ia  this  country.  If  it  could,  I  do  not  se^  in 
the  absraoe  of  evidence  upon  the  subject,  how  we 
can  assnme  that  the  law  of  America  differs  from  onr 
kv  as  to  the  right  of  succession  to  the  estate  in 
^oestioiL  Upon  tiie  facts  stated  in  the  spedalcaae^ 
It  afpem  that  the  power  of  attorney,  ^ren  by 
James  Cook  to  the  i^peUant^as  to  take  out  ad- 
nfaiifltatioa  to  the  flstatea  of  EllU  Cook  and  Isabel 
Tol,  XZI,  ir  JR.  Va, 


Cook  respectively.  There  is  nothiag  stated  in  tha 
special  case  which  would  render  this  course  un- 
necessary. It  ia  not  shown  that  upon  Isabel 
Cook's  dying  intestate  her  husband,  aarviving  her,, 
would  have  been  entitled  to  his  wife's  interest  in 
Mra.  Shard's  estate  without  taking  out  letters  of 
administration;  or  that  upon  his  death,  without 
having  obtained  administration  to  his  wife,  the 
right  to  this  administration  and  to  the  property  to* 
which  it  would  give  a  title,  would  not  pass  to  his 
personal  representative.  If  administration  had  been- 
granted  tolsabelCook  alone,  ber  administrator  would 
have  held  the  property  in  trustfor  the  representatives 
of  Ellis  Cook.  Therefore,  the  administration  to 
ElHa  Cook  was  not  a  nme  formal  proceeding  much 
less  an  unnecessary  act,  but  it  was  an  essential  step, 
in  order  to  obtain  a  title  to  the  property  aa  to  whico- 
Isabel  Cook  died  intestate.  In  the  case  cited,  Tht 
Goodg  of  Jam  EliziJtelA  CrauM,  1  Sw.  &  Tr.  146,  it. 
was  helcL  that  where  the  hnaband  has  survived  bis 
wife  and  died  intestate,  without  administering  to 
hKt  estate,  his  next  of  kin  must  coottitnte  them- 
selves the  legal  personal  representatlTea  before  thw- 
can  have  any  <uaim  to  administer  his  estate, 
that  case,  the  Judge  Ordinary  quoted  the  words  o£' 
Sir  John  Nichol  ia  a  former  case  (Fidder  v.  Banger^ 
3  Hagg.  770),  where  the  learned  Jnd^e  of  the  Pre- 
rogative Court  said :  "  On  the  principle  the  grant 
ought  to  follow  the  intmat,  and  that  the  whole  in- 
terest la  vested  in  the  hnsbaBd*!  rcnresrataUvei,  I 
shall  decree  this  grant.  I  ahonld  nave  done  the- 
aa  ne  if  the  husband  had  not  taken  oat  administra- 
tion, unless  it  could  be  shown  that  he  had  no 
interest,  but  that  the  property  belonged  to  the  wife's 
next  oi  kin."  But  it  was  said,  that  even  aasnmin^ 
two  admiaistratioQa  to  hare  been  necessary,  yet 
that  one  duty  alone  ought  to  be  payable,  because 
they  were  administrations  to  one  and  the  same  pro- 
perty. But  although  the  property  is  the  same,  the- 
right  to  the  property  clumed  by  the  administrator 
was  different.  The  administrator  of  Isabel  Cook  re- 
fwesenta  her  right  to  the  estate  of  Mrs.  Shard  as  next 
of  kin ;  the  administrator  of  Ellis  Cook  represents 
hii,  as  entitled,  yur«  mariti^  to  his  wife's  property.  If 
EUis  Cook  had  taken  out  administration  to  his  wife 
and  afterwards  died  intestate,  there  would,  of 
course,  have  been  two  probate  duties  payable  ia 
respect  of  the  same  property  ;  and  what  diffemce 
can  there  be  in  principle  between  the  duties  payable- 
under  tho  luppoied  mrcamattances  and  those  wUch. 
are  in  qneatlim  in  this  case,  when  in  order  to  reacb 
the  property  it  was  necessary  to  take  out  tw» 
adminiBtraticms  simultaneously,  to  vest  distinct  and 
different  rights  to  Uiat  property  in  the  same  admi- 
nistrator? With  respect  to  the  question  whether 
the  probate  duty  payable  ought  to  have  been  ealcof- 
lateci  on  the  value  of  the  estate  at  the  time  of  the- 
death  of  Isabel  Cook,  or  upon  the  increased  value  U 
had  acquired  at  the  time  of  the  grant  of  the  letters 
of  administration,  I  have  no  difficulty  in  agreeing 
with  the  judgment  of  both  the  Courts  of  Exchequer 
and  of  Exchequer  Chamber.  The  appeUaot'a 
counsel  (»nteaded  that  tho  duty  is  assessable  upon 
the  estate  and  effects  for  or  in  respect  of  which  the 
administration  ia  granted,  and  that  the  adminiatra- 
tion  granted  ia  of  the  goods,  chattels,  and  credits  of 
the  intestate  at  the  time  of  hia  or  her  death.  Whea 
the  gnuita  of  letters  of  administratioa  were  made,, 
the  estate  to  be  administered  had  increased  hj  th» 
aconmnlatioa  oi  interest  aoorttlng  since  the  death  of 
Ae  intestate.  The  estates  (tf  the  intestates  at  tlie 
tune  of  their  death  were^  however,  interest*beacing 
eatatea ;  and  what  the  administrator  was  entitied  to 
was  those  estates  ascertained  to  have  become  of  & 
c«t^  value.  I  consider  this  question  to  bare  been 
nttlfld  in  the  case  of  Dot  tL  ^hariM  t.  fvon^  1$ 
L.  J.  80*,  Q.  B.,  beoaose  tha  counsel  there  having 
quoted  a  pusage  from  Owynne  on  the-(Aw  relMpe 
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^  the-Datin  OD  Probfttea  uid  Letters  of  Adotfaiit- 
tntion,  8ra  edit  p.  29,  which  Btstei  "that  tbe 
CbminiMicmennf  Stamps  require  all  nnii,  intensti^ 
and  ^Tldeodar  from  tiw  deaui  of  the  toetator  or  in- 
teitate  to  the  date  of  the  probate  on  letten  of 
adminiatration  to  be  indoded  in  eatimate  upon 
-which  datj  i«  to  be  paid,  bat  there  had  been  no 
jndid^  dedtion  npon  the  point,  and  tbat  coobmI  of 
great  eminence  Iiad  held  a  diiferent  opinion."  I<ofd 
Dennan  laid,  "Hie  improremoit  »  iOMoarablj 
part  of  tiiat  whidi  tlie  deceased  liad,  and  of  wUn 
administration  wasgruted.'*  I  think  tiwiadgment 
■of  the  Rrchwioer  Onamber  oi^lhtto  ba  aflfnned. 

Lord  WssTsnsT. — TS/fy  lords,  the  facts  of  tbis 
case  are  few  and  simple.,  (Hit  Lordahip  stated 
tiism,  and  proeaeded.)  On  this  order  being  made 
in  the  Conrt  of  Chaooerj,  directiiiff  the  payment 
to  Partington,  "  as  tiie  legal  personu  repreaeotatiTe 
of  the  sam  Isabel  Cook,"  the  Crown  has  daimed  a 
doable  ad  valorem  datj— that  ia  to  aay,  it  has  re- 
quired that  the  letters  of  admiDistmtiOD  to  Isabel 
ahoold  be  stamped  with  an  ad  valorem  duty  to  the 
•fixtoit  of  tlu  estate  directed  to  be  paid  to  Isabel's 
personal  repreaentatiTe,  and  it  has  reqnired  the 
same  amount  of  daty  to  be  paid  on  the  letters  of 
administration  of  the  estate  of  Ellis  Cook.  It  ia 
contended  for  the  Crown  that  there  hare  been  two 
dis^net  derolationa  of  the  beneficial  ownership — 
one  on  the  death  of  Isabel,  and  the  other  on  the 
death  of  Ellis ;  and  that  two  administrations,  there- 
fore, are  ncceaaary,  as  if  tliere  were  two  distinct 
estates.  In  the  jadgment  of  the  Court  of  Exche* 
quer  Chamber,  it  ia  said  (10  L.  T.  Rep.  N.8.  764), 
"  Bo,  in  respect  of  ^e  letters  of  adminiatradoa  ta 
the  estate  of  the  husband,  the  stamp  dn^  is  emislly 
'Chargeable,  as  tiitj  are  necessuy  to  establini  the 
deroltttion  of  tiie  property  upon  James  Cook,  and 
to  entitle  him  to  receive  it."  The  case  for  the 
Crown,  therefore,  is  founded  on  the  transmission  of 
beneficial  ownership.  The  Crown  assumes  to  follow 
the  estate  from  the  handa  of  the  a^nbilatrator  of 
Isabd  into  the  handa  of  tbe  administrator  of 
ElUs,  and  chdms  two  dnttes,  upon  the  ground  Uiat 
tlie  estate  h  twice  distributed  or  administered  in 
ttiis  eonntiT  under  the  two  adminiatrations.  One 
ad  vaiorm  duty  ia  daimed  in  respect  of  the  adminis- 
tration of  Isabel ;  bat  inasmuch  as  the  propertr, 
whoa  receired  br  the  administrator  of  laabel,  wul 
<aocotding  to  Hie  aasnmption  of  tin  Crown) 
belong  bencfleialljr  to  tiie  estate  of  Bffis,  the 
Crown  claims  the  second  ad  veiortm  fai 
respect  of  the  new  charaeter  or  qoali^  wliidi 
the  aame  property  receives  by  trananussion  In  the 
second  place,  namdy,  the  character  of  personal 
4sute  of  Ellis.  lu  riiort,  the  Stamp  oflBee  regards 
the  estate  as  undergoing  two  moeesBea  of  diltriba- 
Mon  in  this  country,  first  as  tiie  personal  estate  of 
Isabel,  and  secondly  as  the  peraonal  eatate  of  ElUa. 
^e  first  duty  on  tiie  admioistration  to  Isabel  is 
necessary  to  euable  the  adminiatrator  of  Isabel  to 
gre  a  ralid  discharge  to  the  admioistrator  of  Mrs 
flhard;  but  there  is  no  ground  whaterer  for 
claiming  the  second  duty,  ncept  tin  contend 
that  the  money,  when  receired  by  the  adndalstrator 
of  Isabel,  belongs  to  BHis,  and,  therefore,  must  be 
distribttted  as  his  pnsonal  estate  That  ^he  bene- 
fldal  interest  in  the  estate  of  Isabel  b^ngs  to  SaUs 
is  Ubariondy  prored  ^  the  Court  of  Bxche^er 
chamber  upon  tiie  principlea  of  Bm^ah  law,  and  by 
the  authority  of  English  dedbtons.  Tinb  anawer  to 
this  aatumption,  and  the  conclnaions  founded  upon 
it,  lies  in  the  fact  that  by  law  neither  the  personal 
estate  of  Isabel,  nor  the  peraonal  estate  of  BlUa,  is 
to  be  distributed  or  admmistered  in  tids  country, 
•nd  tfiat  the  assumption  on  'which  the  Crown's 
^alm  b  founded,  is  untrue  both  in  law  and  in  fact. 
Thaeaselias  been  decided  in Hn  ooortMowus  if 


the  ownership  and  distribution  of  the  personal  estates 
of  IsaM  and  EUis  were  to  be  regidiited  eatirsfy 
Hie  law  whlA  voidd  be  amlioable  if  Isabd  aad 
Ellis  had  been  domiciled  in  Eogland.  Tlw  fad 
that  Engliah  law  and  the  jurisdiction  of  Ba^ah 
courts  are  excladed  by  the  cireumstanoe  that  the 
ownership  and  the  dbtribntfon  of  ti»  estntas  of 
Isabel  and  Eltts  are  goTemed  exclnaiTeiy  b^  tlie 
laws  of  a  foreign  conntiy  was  not  adTcrtcd  to  mtks 
judgment  of  the  eoortbctov.  Bnt,Srhan  regard  is  fcai 
tol£elawcf  the^domidle,  wfakhthe  eourta  betewese 
bound  to  take  notice  of,-^  true  grounds  for  Hie  deci- 
sion of  thecaae  seem  to  be  clear.  Mrs  Kiard  at  her 
death  was  doorictled  in  this  country.  The  foram  for 
tlie  administration  of  herestato  was  therefore  Id  Bog- 
land.  The  person^  xepresentatiTe  <rf  Mrs.  GBMid 
is  entitled  to  hare  sndi  a  disdMrge  few  the  ebar 
reridne  (rf  the  estate  paid  orer  Ity  him  under  tte 
decree  as  is  ralid  according  to  the  law  of  the  foram 
of  his  administration.  Consequently,  as  Ieab*i 
Cook,  tiie  sole  next-of-kin,  was  dead  at  the  date  ef 
the  order,  it  is  the  right  of  Mrs.  fflnrd'k  admhus- 
trator  to  hare  a  diac^uge  from  a  personal  repR- 
sentatire  of  Isabel,  coaatHnted  in  tlds  country.  It 
was  therefore  necessary  to  take  ont  letters  of  ad- 
ministrataon  to  Isabd,  but  sddy  for  the  purpose  of 
giring  a  disdiarge ;  and  for  that  porpose  it  was 
necessary  that  the  letters  of  administomtion  to 
Isabel  niould,  in  conformity  with  'Jie  ftseal  law  of 
this  country,  be  stamped  with  a  stamp  comapsnd- 
ing  to  the  amount  of  the  estate  -to  be  received  by 
Tirtne  of  them.  So  far  the  right  of  this  country, 
as  tiie- forum  of  administration  of  Ura.  Shard's  estate 
clearly  extends,  but  it  extends  no  fartiier.  '&a^A 
law  ms  notiiing  to  do  with  the  distribntian  of  the 
estate  of  Isabel,  nor  wiUi  tiw  ragnLMion  of 
her  succeaaion,  nor  with  tim  tranamisrtnn  of 
the  beneficial  right  to  hat  estate,  subjeds 
iHiich  belong  exdusirdy  to  the  foreign  tittmsis. 
The  Eoe^b  law  famishes  no  other  rale  than  this, 
that  the  English  letters  of  administration,  whioh 
the  administrator  of  Mrs.  Shard  haa  a  ri^t  to  ban 
pcoduoedtoUm,  on^  to  be  granted  to  tiwpsnan 
entitled  to  represent  Isabel  by  the  law  <rf  hertari- 
die.  By  that  law  her  succession  is  wholly  goTwnsi ; 
and,  therefore,  it  follows  that  the  pnson  entitled  to 
represent  Isabel  Cook,  and  the  person  beneAdaUy 
entitled  to  her  persontd  estate,  fful  to  be  ascertained 
by  the  law  of  ^  United  Stotea.  tbxjF  are  natlen 
jEotedgntotbelaw  of  England,  andto  the  jurisfio- 
tion  of  her  tribunals.  The  coarse  that  to 
liaTe  been  adopted  by  tiie  parties  was  thi^  namely, 
they  diooM  have  duly  constituted  a  psMoaal 
representotire  of  Isabd  Cook  in  the  napes 
court  in  America,  and  sndi  person,  \n  hkaaelf 
or  hb  attwney,  aAumld  bare  applied  to  thu 
Court  of  Probate  In  tide  country  for  mdOms 
letters  of  adntinlstraUm  of  die  estate  of  Isabel. 
In  tMs  mode  of  proceeding,  as  haa  been  alieady 
obserred,  no  question  of  the  derdution  of  the  beno- 
fldal  interest  of  tiie  eatote  of  Isabd  could  have 
arisen.  This  course,  however,  was  not  taken  by  the 
parties,  and  tiie  judgONDt  of  the  conrt  bdow  pro- 
ceeds on  the  ^fpllcation  of  the  case  of  miss  «(  tte 
English  law,  to  whidi  it  was  not  snbjeel  Tbe 
ap^oation  bdng  made  by  Bfr.  Partingten,  aat 
for  an  andllary  grant,  .but  far  miginal  letton 
of  administration,  the  Conrt  of  Probato  in  tUs 
country  acted  ra  conformity  with  the  tales 
^>[^icable  to  Buglitii  adndnlstratioos.  Auearf- 
ing  to  BngUah  uw,  if  a  married  womsB  be* 
oomes  entitled  torocetva  a  aum-of  money,  tiM  hw- 
band  becomes  entltied  to  it  /Mrs  laanA* ;  but  if  the 
wife  dies  before  tiie  hudiand  has  reemved  it,  4c 
hnsbttid,  idthough  his  benefid^  right  raasainB  ths 
same,  most,  in  order  to  recdvolhe  num^fi  toka  o«t 
admtnistratioato.hfa.wifs;  and  if  be4ieawi*ant 
haTing  done  so,  it  is aoueasagy.  tittt  letMof  ad- 
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laiairtrttion  should  he  tak«a  out  to  the  wife's 
eitftte  (for  such  ia  still  the  legal  character  of  the 
nuuMj:),  but  the  wife's  administntor  is  only  a 
tnisteefor  the  lepteseotaitive  of  the  haabaad.  On 
this  mnmd.  lookuig  at  the  suoeeaaion  aa  a  aahietA 
for  SoglidL  law  to  detenBine,  it  was  uipposed  to 
he  Beoenary  that  letters  of  adniloistatioa  to  Sllis 
should  be  obtained.  Two  distiaet  leUers  of  ad- 
■iniatnUtOD  were  therefore  granted  oa  the  same 
dajr  aod  to  the  saine  person.  For  the  reasona 
alna47  gi*en>  the  mode  of  pnoeediog  was  aMsult 
of  mistake  and  Diiiapprp.be fts ion  oa  the  part  of  Mr 
PartiDgton  or  his  aoriseia.  If  the  proper  comae 
had  been  taken,  do  lettera  of  adnuniatEatisn  to 
Ellis,  the  hosbsjid,  were  needed  io  thia  oouotry. 
This  mistakea  form  oi  proceeding  does  not  offeot 
the  jDstice  of  the  case,  ntHr  the  rights  of  the  parties, 
WK  oo^t  the  Btamp  office  to  attempt  to  Arm  itself 
<tf  Oa  ftarm  of  the  aMlieation  la  ordn  to  claim  a 
NCODd  doty  on  groanda  which  are  not  appUcaUe  to 
the  ciicnmstancea.  For  the  claim  of  me  Crown 
ii  foaaded  on  the  assertion  that  there  hare  been 
two  deroIntionB  of  the  beiKflcial  intefest  in  ihe 
same  property — that*  is,' two  BtteeesstoBs;  and 
Court  of  Excheqper  Chamber  rests  Its  judgawat 
OD  Hfe— 4hafe  by  finglish  law  James  Cook  voold  be 
entitled  to  the  prcmertru  MtaWetreter  of  hie 
hther,  and  not  as  aaministratoc  of  hie  mother ;  and 
they  h&Te  put  their  decision  on  matters  wlui^  were 
«orani  tuta  j'udica.  There  is  but  one  sncceaslon  of 
which  the  Bo^ah  Coort  oenld  take  cognieanoe, 
namely,  the  encceeaion  of  leabel  to  Mrs  Shard,  and 
this  it  has  dmia;  hot  as  Isabel  died  domiciled 
abraad,  Bogliah  htw  hae  no  right  to  make  any  in- 
qitV  or  pnoooBce  aay  jndgmeattoucUng  tfaaeoe- 
cestien  toXsabeU  etiU  lass  to  treat  Ao  snaeeauen  to 
Isabel  as  gonmed  b7>its  own  lawe  of'  transmission, 
and  to  insfat  on  imposing  a  tax  on  the  assamed  sub- 
sequent  deToloUons  of  that  estate.  The  injnsdce 
of  the  claim  aa  affaiast  the  foreigner  is  obTions. 
Eren  if  Isabel  and  Ellis  had  both  died  in  England, 
the  claim  of  ^e  Orewn  to  dmible  duty  would,  as 
■vpeaxs  from  the  judgment  of  the  Court  below,  and 
foe  but  reason  of  the  respondent's  caae,  hare  reated 
mttbt  memt  tedmicality.  Bat  when,  the  fordgn 
domidle  beinf  adrerted  to^  it  beoomes  dear  that  ^ 
eonrts  of  this  conntry^had  no  power  to  follow  and 
decide  on  the  alleged  transmission  of  the  beneficial 
ketenst,  it  ia  neat  UDjnat  to  sofaroe  •  daiea.by  the 
Qeowir  foitoded  on  tiw  aammftio*  of  •  j«MM»n 
vttob  doe*  n«*  Mong  to  ita  tribm^ 

iMd  GouMiUT.— My  Lords,  whoa  this  oaaewi 
UXQsd  at  the  bar  I  felt  bo  dffflcotty  aa  to  (me  of 
the  ptdnts,  namely,  that  relating  to  the  accxetions 
to  the  estate  of  Mrs  Shard.  Bat  at  that  time  Z  cer- 
tainly did  participate  much  in  the  doubts  which 
hare  been  expfessed  by  my  noUe  and  learDed.Mend 
vfao  has  laat  apoken.  It  appeared  to  me  Uutthtre 
ought  be  a  very  conaideraUe  diffennee  between  the 
case  of  a  wife  succeeding  to  a  property,  she  being  a 
foreigBsr  and  dying  abroad,  and  the  ease  of  a  wife 
■daceediog  to  a  property,  she  being  a  domiciled 
EDgtishwoman  and  dyiuj;  here.  I  did  not  see  very 
deuly  how  the  Ecclesiastical  Coart  here  waa>  en- 
titled to  anire  at  the  conelusien  that  the  sacew 
rion  Uy  the.  estate  of  Isabel  Cook  was  the  same  as 
if  she  had  been  a  domiciled  £ngliahwoman  and  iud 
^ed  here.  Bnt  when  I  come  te  consider  the  rule 
that  pterails  in  Englandias  to  the  snccession .  in 
eilch  a  case,  the  party  possessed  of  the  property 
Mng  Eogllab,  and  her  property  and  her  domicile 
here,  it  appeared  to  me  that,  the  matter  comes  rery 
much  to  this :  That  when  James  Cook,  the  repre- 
KntaliTB  of  Isabel  Cook,  came  forward  to  ask  for 
letters  of  administration  to  obtain  the  property,  the 
Eccleelasttcal  Coort. here  was  entitled  te  inqmre 
*ho  vu  the  n^Mcatatire  of  Isabel  Oooik.  And 


then  I  do  not  understand  that  there  Is  any  question 
as  to  this— that  if  it  had  been  inquired  into  it 
would  have  appeared  that  there  was  in  that  respect 
no  practical  distinction  between  the  succession  that 
did  occur  and  that  which  would  have  occurred  If 
the  party  had  been  domiciled  here.  But  the  con- 
sideration that  most  strongly  prevails  with  me  now 
is,  that  the  parties  themselves  well  and  fully  advised 
OS  they  must  have  been,  came  forward  and  claimed 
letters  of  administration  in  regard  to  both  estates— 
that  ia,  letters  of  admioiatration  with  reference  to 
the  estate  of  IsalMl  Cook,  and  letters  of  admiois- 
tration  with  leferenoe  to  the  estate  of  Ellla  Cook. 
Treating  the  matter  in  that  way,  first,,  as  to  the 
letters  ^  administration  to  EUia  Cook,  and  then  aa 
to  the  lettere  of  admimstratioa  to  Isabel  Cook,  as  if 
tracing  rttro,  as  it  were,  the  successions  tiiat  have 
occurred  in  the  devolntions  of  tbia  estate,  and  the- 
partiea  having  taken  the  bensflts,  whatever  thn- 
were,  of  the  oouzM  which  th«y  had  adopted,  I  think 
we  moat  now  treat  the  matter  as  one  m  which  the 
rule  that  prevails  in  such  cases  in  tlw  Ecdedastiesl 
Court  most  be  held  to  prevail  here.  It  may  be  that,, 
hy  following  a  different  cearse,  by  following  the- 
conrse  in  Am  erica.,  pointed  out  by  my  neble  and 
learned  frien^  the  pitrties  might  have  hravght  abottfe 
a  different  reanU.  They  may,  psrbafs,  not  hmrm 
:takea  the  coarse  that  was  moat  beneficial  to  them- 
selvea.  I  cannot  say  how  that  may  be.  Bat,ataU 
events,  they  have  not  taken  that  osnrse.  They 
-have  taken  a.  different  course^  aad  we  must  dMl 
'with  the  ease  withrefMeace  to  the  course  that  ha* 
tbeen  takoi ;  and  viewing  it  in  that  light.  I  cannot 
thot  ooaaar  in  the  jndgment  wMcb-  has  been,  pco- 
:poaed  hy  my  nrtila  and  laaawd.ftiend  on.. the 
wodaaok. 

Ii)tdCAi>in^VyI/irda»itponone  partof  Chi* 
lease  I  thii^  thm  is  no  dlfEennee  ol  opiniok 
ibetareen  any  of  yonr  iMddiips— I  mean  that  with 
fregaid  te  the  interest.  ^Hie  interest  ia  dtearly  pav- 
laUe  aa  damages  or  compeneation  for  the  wlta- 
'  holding  of  the  principal.  Whoever,  is  entitled  to 
'  the  jsiacipal  is  entitled  also  to  ■  the  inteieat.as  an 
accntkm.  It  merges:  intaand  beeQn)es,]iact  of  tha 
sam  wUoh  has  to  be  paid;  and  the  whole,  takea 
'  together  becomes  the  estate  in  respect  of  which  tha 
'  adminlsttatkm  is  granted.  On  the  otibes  jpart  of  tii* 
caae,  I  ehould  be  tar  from  saying — especially  after 
what  haa  fallen  from  my  noble  and  learned  friend 
oj^posite — that  no  doubt  can  be  entertained.  I  have 
had  an  opportnnity,  thcongh  his  kindness,  of  con- 
aideriog  very  carefully  the  strong  and  powrafol 
argomeat»which.he  has  addressed  toyoaxl<oedships  : 
but  I  am  bound  to  say  that  I  myself  have  arrived 
without  heestatiea  at  the  concluiicm.  that  the  judg- 
ment ought  to  be  affirmed.  I  do  so  both  up<m  form 
and  also  npon  substanoe.  I  am  not  at  all  aure  that, 
inacaea  of  this  kind— a  fiscal  caae— fwm  lanotamply 
sufficient,  became  as  I  nndcrttand  the  principle  of  w 
fiscal  legislaUon,  it  Is  this :  If  the  pwson.  sought  to- 
be  taxed  ooraes  within  the  letter  of  the  law,  he  must 
be  taxed,  however  great  the  hardship  may  appear  to 
the  judicial  mind  to  be.  On  the  other  hand,  if  the 
Crown,  seetUog  to  recover  the  tax,  cannot  bring 
the  subject  within  the  letter  <rf.  the  law,  the  subject 
is-free,  however  iqtpataatly  within  the  law  the  case 
might  otherwise  appear  to  bo.  In  other  words,  if 
these  be  an  equitable  construction,  certainly  such  a 
coostntctioa  is- not  admisaible  ia  a.  taxing  statute, 
where  you  can  simply  adhere  te  the  wocda  of  the 
statute.  Now,  upon  the  form,  how  does  this  case 
stand  ?  I  put  aside  the  name  of  Mr  Pattiogton, 
wbe  is-only  acting  as  attorney.  Take  the  name  <^ 
James  Cook.  James  Cook  cones  to  this  country. 
He  apidiea  to  the  proper  foram  for  the  grant  of  two 
letters  of  adrainiatratlon.  These  two  separata 
grants  of  Icttm  of  administcaUMi  to^n 


876-VoL  XXL,  K.S.-JiEi'OJZm    THE  LAW  TIMES. 


[Not.  n,  un. 


H.  OP  L.] 


Rt  Litsh's  Tbcbtb. 


[Chih. 


in  entire  accordance  vith  the  practice  of  the 
^oram    in    liiit   country.     According    to  the 
Act  of   Parliament,   thej  are   to   be  granted 
**for  or  in  respect  of  certain  {ffoperty."  And 
4n  this  case,   beyond  all  doubt,  the  property 
"for  or  in  retpect  of  which"  they  are  granted  is, 
in  the  first  instauoe,  the  personal  estate  of  Isabel 
■Cook,  which  is  within  the  jurisdiction,  and  in  the 
•eeond  place  the  personal  estate  of  Ellis  Cook,  which 
is  also  within  Uie  jurisdiction.   And  in  both  these 
■cases  before  the  grant  can  1>e  made  an  affidayit 
must  be  given  in,  and  for  the  purposes  of  this  argu- 
tnent  it  does  not  alter  the  matter,  that  from  Ae 
'difflculty  of  ascertaining  the  truth  the  affidarit  has 
ito  be  made  afterwards,  and  not  before.    If  the 
truth  is  known  before,  the  afBdarft  must  be  made 
on  the  part  of  the  person  aimlying  for  probate,  that 
the  estate  and  the  effects  «  ute  deceased  for  and  in 
respect  of  which  letters  of  administration  are  to  be 
'granted,  exclusive  of  trust  estate,  without  deduct- 
ing anytbingonaccountof  debts,  are  under  a  certain 
Yalue  to  be  therein  specified.   Now  no  person  dis- 
pntes  that  there  was,  both  in  the  case  of  Isabel 
Cook  and  In  the  case  of  Ellis  Cook,  at  the  time  of 
the  death  of  each,  the  property  within  the  nuisdio- 
tion  In  retpect  of  which  duty  is  sought.  There  la 
no  dispute  that  if  the  letters  of  administration  are 
to  be  granted,  that  is  the  property  in  respect  of 
which  they  are  granted.   Thwefore  it  appean  to 
tne  that  we  hare  nothing  more  to  consider  in  this 
eiae  than  this;  It  being  admitted  that  there  are 
two  grants  of  letten  of  admtniitntlon,  what  Is  the 
proper  sUmp  to  be  affixed  upon  those  letten  of 
Administration  ?   I  think,  therefore,  that  in  point 
of  form  these  considerations  would  be  quite  suffi- 
cient to  dispose  of  the  case.  But  I  am  quite  will- 
ing to  look  also  at  the  substance.   It  ^tpears  to  me 
that  in  respect  (tf  robttanee  also  the  judgment  la 
right,  and  for  this  reason.  What  is  the  pririty 
which  James  Cook  coming  here  Is  able  to  establish 
iKtween  himself  and  those  in  respect  of  whom  the 
letters  of  administration  are  granted  ?   Could  James 
Cook  come  here  and  establish  any  pririty  between 
himself  and  Isabel  Cook  f   Could  he  say,  "  At  the 
^eath  of  Isabel  Cook  the  whole  of  her  personal 
estate  derolTed  upon  me,  and  I  now  ask  for  letten 
ff  administration  to  administer  it?"   He  clearly 
«onld  not,  because  at  the  death  of  Isabel  Cook  her 
personal  estate  did  not  pass  at  all  in  any  shape  or 
form  to  James  Cook  It  passes  to  a  wholly  different 
person.   Therefore,  ex  necwUatt,  James  Cook  must 
come  to  the  court  In  this  country  and  say,  "  I  admit 
that  I  bare  no  connection  whatever  directly  with 
Isabel  Cook.   I  admit  the  property,  which  passed 
from  Mn.  Shard  to  Isabel  Cook,  passed  from 
Isabel  Cook  to  some  oae  else.**    If  he  came 
without  any  intermediate  link  between  himself 
«nd  Isabel  Cook  he  vonld  be  obliged  to  con- 
fess that  he   has  no   right   to   the  estate. 
Hereford  he  says,  "  My  right  is  not  to  the  estete 
of  Isabel  Cook,  my  right  is  to  the  estate  of  Ellis 
Cook.   I  am  the  son  of  Ellis  Cook,  and  the  person 
eotiUed  to  his  estate.  I  want  and  I  must  hare 
letten  of  adminfstoatlon  to  tiie  estate  of  Bllia  Cook 
In  this  country.**  And  then,  when  be  has  obtained 
lettere  of  administration,  it  does  not  matter  that 
they  were  both  granted  uno  fittuM.   They  must  be 
manhalled  according  to  their  proper  order.  When 
he  has  obtained  letten  of  administration  to  Ellis 
O-ok,  he  goQsf'irther  and  says,  "Now  IhaTe  the 
oame  right  that  Ellis  Cook  would  hare  had  if  he 
fiad  been  alive,  namely,  a  right  to  ask  a  further 
fraot  of  letters  of  administration  to  the  estate  of 
Isabel  Cook  f  and  the  process  is  performed,  after 
the  death  of  Ellis  Cook,  just  in  the  same  way  as  If 
Ellis  Cook  had  first  obtained  letters  of  administra- 
tion, and  then,  before  taking  the  property  in  tills 
cenntry,  had  died,  and  Jamei  Cook  had  come  for* 


ward  and  obtained  letten  of  administration  to  Ins 
father.  My  Lords,  It  might  be  tested  in  another 
way,  and  it  would  come  to  the  same  result.  Sup- 
pose Isabel  Cook  had,  by  a  proper  testamentary 
dtiposition  ih  America,  bequeathed  the  whole  of 
her  propnty,  coming  to  h^  as  next  of  kin  of  Mrs. 
Shard  to  a  stranger,  say  to  Jc^  Smith,  and  that 
then  before  any  oi  the  money  wu  recovered,  John 
Smith  died,  leaving  his  sole  next  of  kin,  and  that 
son  came  otot  here,  he  could  not  have  estabUsbed 
any  privity  between  himself  and  Isabel  Cotdc  He 
would  have  been  obliged  to  confess  that  he  claimed 
as  the  son  of  John  Smith,  who  was  the  unlvetssl 
devisee  and  legatee  of  I  Babel  Cook.  And  in  that 
way  he  would  have  first  to  take  out  letten  d 
administration  to  bis  father,  John  Smitii,  and  thra, 
ai  administrator  of  hia  father,  to  prove  the  wilt  a 
Isabel  Cook.  It  does  not  matter  that  it  ia  don* 
through  the  medium  of  lettera  of  administntitw. 
The  result  is  the  same.  I  therefore  entirely  agiee 
in  the  motion  that  this  appeal  should  be  dismissed. 

(Mtan^  Q.C.  sUted  that  there  was  an  arrange- 
ment with  the  other  side  that  there  should  be  m 
costs. 

Judgmeat  affirmed. 

Attorney  tor  the  plaintiff  in  etror,  EuAeaJe. 

Attomqr  for  the  Crown,  the  Sotieitor  to  A*  J^brnd 
Beoamt  Somenet  House. 


OOUHT   OF  APFBAIi   IK  OHANCEBY. 

nsMii  lurt  Iv  Tbomu  Bkookskutk  Had  B.  Brmwua 
Boisa,  Baqn..  Brritars  st  I^. 

Jane  25  and  20. 

(Before  the  Lokds  Jobticbs.) 

A  Lush's  Tbusts. 

Marriad  leoman — ffer  Jraud~lnflaeaot  of  knAtudr— 
Her  revertionary  iiOa-eMt—AmgnnUKt  her — Sttb- 
sejHMl  atde  t^f  her  UUtretl — DedaratUm  hg  M«r  ta 
pvrdtaaer  thai  ahe  had  duly  assigned — Bon&  fide 
jtunAau. 

A  marriad  mMaa  may,  bg  Jraud,  jtreeMe  hermlf  Mt 
mih  Jhm  her  equitjf  to  a  eeUbmeM,  bmt  iUaQ/rm  aay 
right  to  a  rmereimuay  inttrett  fi^ng  ebm  ajter  me 
death  of  her  husband. 

Under  the  wiB  of  L^a  lady  became  ainolutthf  eMitkd 
to  a  sum  of  moiM/,  eubject  to  a  prior  life  inlerett. 
therein.  jSHs  married,  and  toon  after  marriage  iht, 
'  mder  threaU  from  her  hudiand,  whoicaa  in  embarroMied 
eircumaafuxe,  executed  a  very  informal  doaemmt 
written  ovi  bg  hmdf  parportingf  in  amtemplaUon  of 
her  marriage^  to  give  up  to  Aim  all  her  intereat,  aid 
requetting  the  trualeee  of  the  vill  to  pay  it  ooer  to 
him.  7m«  inttrument  was  dated  too  dags  before  At 
marriage;  it  teas  signed  by  the  lady  alone,  using  her 
Tnaiden  namei  it  was  vnaltested,  and  no  notice  ^  it 
was  ever  given  to  At  tnateet.  The  husband  worn 
after  contracted  toedl  the  revenion  to  C,  who  wot  a 
clgrk  to  Ae  husband'e  sotieitor ;  the  purchase  was  not 
coa^tieted,  and  a  suit,  held  by  the  court  to  be  con- 
clusive, was  instituted  by  the  hu^nd  against  C.  to 
eoimel  performance ;  C.  t^peared  by  axother  derk  19 
the  humanxPs  solicitor  ;  Ae  cause  was  heard  as  a  lAorf 
ooHS^  the  aUmd  assignment  was  admitted  by  both 
parties,  and  there  was  no  evidence.  A  decree  was 
made  by  consent,  dedaring  that  Ae  htuband  was 
entitled  to  his  wife's  late  interest.  Nolhim  more  was 
done  in  the  suit,  and  Ae  contract  far  As  salt  was 
abandoned.  A  monA  later,  the  husband,  on  the 
strengA  of  Ais  dedaration,  p^tathe  interest/or  soil 
,  ^  aaetionf  when  it  was  beii^tHy  the  Lam  Bmf 
Digitized  by  V^OOglC 
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ttatan/  Imereat  Society,  who  had  ho  notice  of  thft 
ffovd  I  but  b^on  completion  theg  obtained  from  the 
la^  who  was  theA  living  apart  from  her  AasMUuf,  and 
conmadlg  wri  Aoftfe  to  ftit  ig^mietj  a  letter  Hating 
that  he/are  her  marriage  she  tad  auigned  her  interest 
to  her  husband.  The  pvrt^utie  was  completed,  and  the 
price  paid  to  the  husbtad.  He  aftermifde  des tried 
nis  toi/ey  and  had  not  been  heard  of  for  several  years. 
On  the  death  of  the  tenant  for  h/e,  the  tnutees  paid 
the  /and  into  court,  and  the  toetetif  petitioned  for  paj/- 
ment  to  themselves. 

Hit  Matter  of  tie  BeUe  r^fimd  pagmeiU  to  them,  iold- 
duU  it  wot  tAfU*  AUif  to  ikuM  iitquured  into  the 
dmautaneetmiderwhiAtkedecrahiatbeemobtmned  ; 
and  Jiatker,  thai,  in  signing  the.  documents  mentioned, 
the  taify  hadheem¥nder  her  husband's  infiMnee  ;  there- 
fore, he  retained  the  fund  in  court,  but  ordered  pagmeni 
of  &e  dividends  to  Aer.    But,  upon  appeal^ 

meir  Lordships  reversed  this  decision,  considering  that 
the  ladg  had  been  guilty  of  fraud,  and  could  mot 
rece^ve  bea^  from  it,  and  ordereid  payment  to  the 
society. 

This  wu  an  'appeal  of  the  Law  ReTenionary 
latereat  Society  a^dnat  an  ordo-  of  the  Hatter  of 
the  Bollt  made  npon  a  peUUoo  by  them  for  pay- 
ment of  a  fund  bequeathed  by  the  late  Charles 
Lush,  and  paid  into  court  uuw  the  Trustee  Relief 
Ac^  by  bla  trustees.  Tho  (drcnautaoces  fully 
linear  in  the  judgments  vhidi  follow : 

Jetse^  Q.  C.  and  Bristowe  supported  the  appeaL 

8ir  Richard  Baggattcy,  Q.  C.  and  Cuder  for  the 
THpoodeot,  Mrs.  Bowren. 

The  authorities  cited  were 
Serbishire  t.  Home,  3  De  O.  M.  &  O.  80 ; 
Vaughan  t.  Vanderstegen,  2  Drew.  868 ; 
Johnson  t.  OaiOagher,  3  De  Q.  F.  &  a.4M;  4L.T. 

Bep.N.S.72r 
Clive  T.  Carew,  IJ.  A  H.  199 ; 
Savage  V  Foster,  9  Hod.  86; 
f^T.  Awls,  8  Boaa.  112  i 
NaU  T.  Pmter,  4  ffiai.  474; 
Uag  T.  BBper,  4  Om,  800. 

The  Hatter  of  the  BoIIi,  ia  giving  judgment, 
said :  "  I  am  of  opinion  that  the  case  of  the  peti- 
tioners altogether.  In  the  flrst  place,  I  con- 
tfder  that  a  more  tuspiciout  document  than  this 
was  Derer  produced.  Totally  ind^»endeot  of  every* 
thing  else^  it  ia  obrkmsiy  not  the  composition  of 
Hrt.  Bowren,  the  ladr,  bersdf.  It  is,  '  I,  Elten 
Louisa  Buekland,  of  Shaftesbary,  Dorset,  ipiaster, 
bdng  about  to  marry  Edward  Bowren  (and  upon 
Us  marrying  me),  I,  in  consideration  of  such  mar- 
riage, give  up  to  htm,  the  said  Edward  Bowren, 
for  his  own  sole  use  and  benefit,  the  whole  of  my 
interest  under  the  will  of  Charles  Lnih,  Esquire, 
late  of  Boston,  Middlesex,  and,  in  case  of  such 
marriage,  I  hereby  reqoeet  and  direct  the  trustees 
<rf  the  said  will  to  pny  over  to  the  said  Edward 
Bowren,  in  case  of  such  marriage,  the  whole  of 
aneh  Interest  of  me,  the  said  Ellen  Loaisa  Buclc- 
Und,  under  such  will.'  And  then  it  goes  on  with 
a  TtBT  singular  sentence:  'And  I,  Ellen  Louisa 
BocUand,  tuare  assigned  my  interest  under  the  said 
will  to  the  said  Edward  Bowren  before  my  mar- 
riage,' looking  exceedingly  like  a  sentence  written 
after  the  marriage.  *At  witness  my  hand  this  Ist 
Feb.  in  the  year  of  our  Lord  Chritt  one  thousand 
ogfat  hundred  and  flfty-eight  (Signed)  Ellen 
Loaisa  Buekland,'  with  a  great  flourish  at  the  end 
which  I  do  not  see  to  ottiert  of  her  signatures. 

"  Now,  I  proceed  upon  the  assnmption  that  that 
» really  her  Mature;  I  believe  It  to  be  her  sig- 
"•tore,  and  I  believe  tbe  whole  of  the  document  to 
P>  in  her  handwriting.  She  swears  positively  that 
It  wu  not  written  More  her  marriage;  she  gives  a 
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detuled  account  where  she  was  before  her  mar- 
riage, and  no  cross-examination  upon  that  subject 
has  shaken  it  at  all,  or  shows  that  she  was  any  whoe 
else,  niere  are  no  witnesses  to  the  dotnnnent.  It  U  • 
very  singular  tlung  that  the  hnthand  to  irtioa 
money  was  important  should  have  obtained  a  docu- 
ment of  this  sort  from  bis  wife  without  having  wit- 
nesses to  it,  or  giving  any  notice  of  it  to  the 
trustees  The  result  is  that  I  believe  this  document 
is  cwrectly  described  by  her  when  she  sayt  it  was 
written  after  her  marriage,  and  I  believe  lier  evi- 
dence on  that  subject. 

**  The  rest  of  tiie  sttny  is  one  of  the  most  singular 
that,  I  think,  you  could  ever  meet  with  in  a  court  of 
juiUce.  The  thing  itself  is  as  plain  to  a  person 
who  has  a  little  experience  in  Chancery  matters  as  a 
thing  well  can  he.  The  husband  says :  *  I  want  to 
raise  monqr;  bow  shall  I  do  it?*  *  Well,  have  you 
got  a  doimment  assigning  that  property  to  yon 
before  marriage;  dther  you  have  or  have  net;  if 
yon  have  not,  of  course  yon  must  get  it.  Then  if 
you  attempt  to  sell  it  by  auction  to  an  ordinary 
purchaser,  he  will  look  at  these  documents  very 
sharply,  and  you  will  never  be  able  to  get  any  person 
to  take  the  property  upon  that  evidence.  But  get 
a  decree  of  the  Court  of  Chancery,  and  you  will  do 
it  immediately.  Now  I  have  a  clerk  in  my  office, 
or  one  who  was  in  my  office,  who  wilt  enter  into  a 
contract  to  bay  it.  I  have  another  clerk,  who  is  a 
solicitor,  in  my  ofllce,  who  will  act  for  him ;  file  a 
bill  for  Bpeelflc  performance  i^iainst  the  clerk  who 
buys;  I  will  appear  for  yon,  and  the  other  clerk 
shall  appear  for  the  clerk  who  buys.  Let  him 
admit  the  document;  don't  have  it  proved  at  all, 
let  it  be  admitted  in  evidence ;  you  wiU  get  a  decree 
in  the  course  of  a  few  raootiis,  then  if  he  will  nve 
up  the  purchase  yon  will  get  a  decree  for  sale;  loltt 
by  auction ;  there  Is  the  deene  of  the  Court  of 
Chancery  for  sale,  and  at  a  tale  under  a  decree  of 
the  Court  of  Cliancery  persons  don't  look  so 
sharply  at  these  documents  as  they  otherwise 
would  look.'  I  declare  that  this  is  as  plain  to  me 
upon  the  evidence  as  anything  I  ever  saw. 

**,nen  the  interest  no  doubt  ia  put  up  to  auction, 
and  tbe  Berersionary  Interest  Society  boy  it ;  they 
do  not  look  into  it.  It  is  true  that  this  lady  was  a 
party  to  tiie  suit ;  she  put  in  no  answer ;  the  docu- 
ment itself  was  not  proved  In  the  suit,  it  was  merely 
admitted,  and  thereupon  a  decree  was  obtained 
from  tbe  courts.  I  mast  say  that  the  court  has 
been  made  an  iustrument  of  fraud  for  the  purpose 
and  I  am  grieved  to  say  that  it  is  a  decree  of 
my  own ;  that,  though  without  any  knowledge  on 
my  part  of  the  facts,  it  is  a  decree  of  mine, 
with  a  most  careful  and  attentive  registrar  present, 
Mr.  Latham,  than  whom  there  is  no  gentleman 
more  careful  and  cautious.  Nothing  is  more  certidu 
than  tbat  if  I  or  Mr.  Latham  had  luid  the  sllf^test 
intimation  of  what  was  bdng  don^  or  what  waa 
intended  to  be  done,  that  decree  never  would  liave 
passed  the  Co\irt  of  Chancery. 

"Then  the  Beversionary  Interest  Society  pur- 
chases; I  am  bound  to  say  that  they  are  perfectly  in- 
nocent in  the  matter ;  but  there  is  this  to  be  said, 
they  make  no  inquiry  Into  the  matter  at  all,  they  are 
satisfied  witii  the  decree  of  the  Court  of  Chancery ; 
they  do  not  look  into  the  document,  they  do  not 
require  any  distinct  evidence  as  to  the  docomeot, 
they  are  not  struck  by  tiie  circumstance  that  it 
was  nut  proved  in  the  cause.  I  suppose  it  was 
delivered  over  to  them,  as  they  now  produce  it 

*'  Mr.  Bristowe  says.  What  more  could  be  dme  ? 
A  great  deal  more  could  have  been  done.  If  they 
had  any  doubt  npon  this  docnmtent,  they  might 
have  required  that  this  lady  should  have  gone  be- 
fore a  magistrate^  and  made  a  judicial  declaration 
respecting  the  accuracy  of  it,  or  ndd  soinetii|of  to 
her  about  it,  and  inqui»<|.lDBMt^iki9hMlir^ 
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"  2a  this  stikte  of  tbe  cue  the  matter  gqbmb  befoi« 
me;  Nov  J  hara  to  conaidw,  no  dtmbt,  the  ^neitum 
at  fnuid,  wUch  ie  a  rery  important  ^wation.  But 
then  ia  thia  ea*eatial.  dlBtinctioii  aX  the  loot  of  all 
thsM  ttanaactiooa  by  a  mairied  vanao.  No  detibt 
B  maniad  waan  may  be  niilty  of  a  fravd,  ai  an 
inlaat  may,  as  vaa  d«oUedla  toe  aawe  <rf  Fatt^ion 
T.  Vmde^^at  bat  yea  mvat  always  coaai^ 
tiut  the  Csnrt  of  CfaatKUy  treats,  aooording  to  tbs 
lav  of  Gngland,  the  inflaeooe  of  the  husbaod 
as  paramoont  over  the  wife^  la  the  case  of 
Vaughan  v.  Vanderst^m  the  lady  vas  liviag  alone 
aooonliag  to  my  recolleotioD ;  aha  vas  Unog  as  a 
femtaoU,  and  she  undertooV  as  a  /erne  mite,  her  kua- 
oand  haviag  nothing  to  do  with  it,  to  psy  a  oertaia 
•WD  «f  money ;  Uiat  waa  a  obarge  upon  bar  pro- 
perty. Bat  that  is  quite  difieieat  from  iotauig  with 
Aer  luubaad.  So  also  in  tbe  eaaa  af  IMMire  t. 
MmK»i  than  the  lepreseataiiOH  vara  made  to  the 
frastem  and  it  isapsrfaetly  diffaent  tbinff  vbei«  the 
certKi  fM  irtrsr  keeps  a  thutg  baok  from  the  trustees, 
and,  making  them  eoounit  a  bsaach  of  tmst,  tarns 
round  opm  them  and  says, '  You  shall  be  ansvar- 
aUie  for  t^M  breai^  of  trust  to  me,'  and  writing  a 
documeat  at  tbe  instance  of  her  haabaad,  makiug 
no  r^reaeatation  to  the  aotnil  pnrohuar,  hat 
witting  a  docHment  at  tlM  initanoe  of  her  hnuwid 
wtach  is  to  be  made  use  (tf  for  tlie  porpoae  of 
dec^ving  the  oour^  and  cheatiog  the  poKbasar. 
That  is  what  it  really  amoiwta  to. 

**  Kovjoat  consider  Ae  case.  These  iaahu^Mnd 
who  wishes  to  berrew  meo^t  and  iasiats  upon  his 
wile  (I  am  aaaumiog  to  betoua  iriMt  in]Fhalw  ia  on 
the  Mibject,  nusely,  thM  tUa  doennwnt  w«a  wiitteu 
after  the  marriage)  sigaiag  tba  deoumenL  What  is 
thn  wile  to  do?  Oeoceire  wbat^povar  the  hiishaiwi 
has  oTor  the  wife  when  he  s^ra  to  bar  *  Co;^  that 
doeuawtier  me,  and  Mgn  it ;  it  ia  true  I  intand  to 
fuiie  muHty  qyon  i^but  I  insiat  ufon  your  oofjing 
that  doouBMn*  for  ma  and  aigning  it.  I  aak  auy 
nwa  who  CQttsidem  tlia  eirawBUtanoaa  of  Ae  i^atieo 
botveen  huabaod  and  wifst  in  vbich  a  manied 
woman  is  Tery  properly  protected  by  the  KogUsh 
U»,  what  speciee  of  dafraoe  has  she  agunat  her 
husband  in  sueh  a  case»  unless  it  is  the  dafeooe 
which  the  lav  gives  her,  and  which  oenwels  aU  pw- 
aeoa  who  take  advent^  of  «  tranaartion  ef  that 
deseription  to  piy  Into  U  with  the  moat  eanlnlaeni- 
pulMity? 

"  Now  what  is  the  diatinction  between  this  species 
of  foand,  and  that  species  of  fraud  wliioh  a  oiarried 
vMWin  commits,  I  am  sorry  to  say,  coaatantly  at 
the  inatance  of  her  husband,  when  after  her  mar- 
riag*  she  assigns  ber  reTWBionaiy  interest  to  a  por- 
ctaaaar,  gets  money  upon  it,  and  premisss  that  ^ 
will  never  resist  that  contraet  afterwuda?  Will 
tbe  oourt  allow  audi  a  traasaotion  ?  It  is  not  as  if 
ber  hnsband  had  rejeeted  her,  and  that  site  was 
living  alone  as  a  feme  saU^  and,  from  her  own 
metlWt  lud  made  tut  repreeentation ;  for  here  she 
vaa  under  the  influeoee  of  bar  husbaod^  and  that 
ajariaa  at  return  is  auoh  that  she  lus  not  Ae 
aoMl  power  to  resist  an  influenoe  which  the  law 
leet^fnuMs,  and  whieh  tina  court  is  bound  to  excuse. 
That  leal^  la  the  reason  why  the  oowt  dees  things 
of  that  deao^ftjum,  «r  «1h  the  same  argwnant 
would  vwij  in  eveiy  oaae.  WlU  the  oourt  of 
equi^  allow  a  muried  woaaan  to  dispute  ber  own 
signature  upon  evasy  oooasioo,  and  say  that  she  may 
now  di^te  it  ?  She  says, '  What  could  Z  do  7  I 
was  under  the  influeoee  of  my  hnsband,  I  was 
obliged  to  do  it ;  I  myself  did  not  gat  the  money.' 
Can  anybody  say  that  the  law  ia  wrong  when  Itaays 
thoe  uudl  be  that  spedee  of  proteotion  about  a 
married  voman?    Observe  what  the  rule  is  In 


vl^h  occur  in  oourt  every  di^,  where  the 
aenarete  eaaminatien  of  tho  married  woman  ia  xe- 
qdredttobeHoUa  son  that  she  ia-na^tniaib* 


Influenoe  of  her  husband.  I  imember  laUng  tbe 
evidence  of  a  manied  woman  who  had  agreed  to- 
join  in  a  setliemoit  with  her  husband  to  allow  a 
man  to  have  some  money.  I  believe  it  was  in  my 
ownroom.  She  said,  *  It  is  very  hard  upon  me,  butt 
did  it,  and  I  do  not  depart  from  my  [ffomise.'  Of 
course  the  court  cannot  deid  with  suck  a  case.  I 
told  her  she  was  not  bound  by  that  uomise ;  hot 
she  insisted  apon  keeping  it.  She  told  me  at  th» 
time  that  she  oould  not  resist  her  hoshaodi  and  that 
he  compelled  her  to  do  it. 

"  I  do  not  see  tbe  distinction  between  tbe  fact  of 
her  copying  a  doewnent  (for  I  have  not  the  sUghtoek 
doubt  that  this  was  not  composed  by  her)  set  before 
ber  by  her  faosband,  and  ezeeotfaig  a  deed  m  favoarof 
anotho' person.  IathlSBtateofthingB,Iamof opinioik 
that  she  is  not  bound  by  what  she  did,  and  thatehe 
has  been,  In  pmnt  of  fac^  one  of  the  victims  of  the 
plot  that  was  hud  for  the  porpooe  of  obtaining  a 
asoree  tnm  tbe  Court  of  Obanoesy  in  ordn  to  nise 
nwney  ^wn  this  settkment. 

"lagMS  with  Mr.  Jeasel  in  thinking  it  is  a  ease 
for  equitable  settlement,  but  I  shall  do  as  I  have 
done  on  former  occasions ;  I  shall  give  ber  the  divi- 
dends on  the  corpus,  and  then  I  shall  know  hen- 
after  something  about  the  husband ;  but  at  Mwsnt 
I  shall  not  do  aoytbing  more.  I  treat  tha  rand  aa 
the  reversi<mary  ^■operty  of  a  married  woman,  and 
ber  husband  having  deserted  ber  I  gire  her  tb» 
interest  until  further  order.  I  treat  it  as  Ae  pro- 
perty of  a  married  woman  whldi  has  not  been  fis- 
posed  of,  by  her." 

The  Law  Beveratonary  SodatT  haring  appealed 
against  this  dtdstoi^  ne  «•••  WMWgMd  hF  the- 
counsd  abore  stated,  and,  at  tlw  owwfiiiioa  of  dm 
respondent's  argument^ 

Lord  Justice  Smmr  saM:— Bristowe,  I 
tbiak  w«  need  not  troable  you  to  re^y  In  this  case. 
Although  I  cannot  ctmcor  in  the  oonduaion  at 
which  bis  Lordship  the  Master  of  the  BoHa  has 
arrived  in  this  case,  I  do  net  tbink  there  is  aaj  dif- 
ference of  ofunion  betwiaeo  that  lassiad  jadge  and 
this  oourt  with  respect  to  the  lasr  whidt  te  appli- 
cable to  cases  of  this  description;  for  I  obsemthat 
inhisjudgraant  his  JjordduprcCers  with  apfiobnkioa 
to  the  decision  of  Kindarsley,  Y.C.  in  tha  cane  wbids 
has  been  so  often  referred  to  of  FtupiovT.  Varndtr^ 
ttigefu  In  that  case.the  Yice-ChanoeUoc  statad  in  n 
very  few  words  a  proposition  of  whidi,  I  appnhsnd^ 
at  tbe  praaant  time,  no  doubt  can  be  entertained, 
viz.,  ^t  it  k  wdl  astaUished  that  a  maxiM 
woman  is  oapabte  of  oomroitting  a  fraud,  and  i» 
liable  to  be  visited  with  tbe  conseqnencea  of  thn 
commission  of  that  fraud.  Tbmx  he  r^era  to  th* 
case  of  StBk^  v.  FotUr,  wUch  was  a  case  in  wMeh 
the  husband  and  wife  concurred  in  tbe  ftaud,  and 
where  there  was  not  snob  an  active  partidpatiaa  ia 
the  frand  as  that  which  we  find  on  the  part  gf 
the  lady  in  the  present  ease.  In  Saoage  r.  /hstsr 
it  was  a  case  of  standing  by  and  allowing  the 
purchase  to  take  place  in  ^noraoce  on  the  pnrt  dt 
the  purdiaser  of  tlie  real  state  of  tbe  titles  which 
tha  husband  and  wife  were  aware  of.  His  Lord- 
sbip  also  referred  to  tbe  case  of  jDaiiMrt  v.  Svmtf 
b  whkh  Turner,  L.  J.  ssfs,  at  p.  lis  of  8  Da.  O.  H. 
St  "There  is,  I  tiiink,  stroi^  ground  to  ooa> 
tend  that,  as  a  court  of  equity  creates  and  mad^ 
the  separate  estate,  the  estate  so  created  nod 
modelled  must  be  snbject  .to  the  ordinal^  rulea  id 
the  oourL"  Now,  there  is  no  doubt  that  an  caaee  of 
s^iarato  estate^  and  especiaUy  in  caasa  whesa  that 
s^anUe  estate  is  aanfUA  wWi  the  reatrahit  «paB 
antidpation,  many  questions  may  arise  as  to  bow- 
far  tbe  court  can,  io  dealing  with  cases  of  fraud  oa 
tbe  part  of  married  women,overmle  adeelantioaol 
the  settlor  or  of  the  testator  in  lunset  to  tha  aeft»- 
.mt»«ttate  and  the  restraint  ^^a^j^^^^^and 
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MK  caM  faaTe  nwe  to  for  u  to  MmI,  ^thmgh 
itwu  Toy  grcatlr  for  th»  braeflt  ol  Ae  mtftied 
vomni  that  that  mtnintvhatild  be  reraored,  itill, 
if  the  wttlor  or  testator  hat  imposed  it,  Aa  court 
fam  BO  -powtT  to  take  it  awar,  emt  for  Ae  buieflt  of 
tls  nairied  wonun  herself.  But  la  the  present 
CM  ve  are  reliered  from  »aj  eoMideraUoB  of  this 
Idad,  beeauM  in  fliia  caw  we  find  that  thii  Ucty  was 
alMaUij  entitied  hi  her  own  right  to  tUi  rvrer- 
iSoBMiy  iotereet.  That  upon  her  nuuiiage  would 
pni  to  tiK  husband,  flubject,  of  eenrae,  onlj'  to  the 
ri^ti  which  might  hare  in  t2ie  erent  of  her 
nrriring  hhn,  and  to  e^aitj  to  a  settUment ; 
and  dMD  ttwt  e^itr  to  a  Mttiemeiit  ia  oet- 
tridjr  an  intereat  which  thii  court  will  eontrel, 
mi  one  wiiere  ^  conrt  wiU  not  allow,  ae  we 
kire  liad  occasion  to  say  in  tlie  -nry  recent 
«aae  of  Btmani  v.  Find,  the  equity  to  a  settle- 
nent  to  be  made  an  engine  of  fraud,  or,  as  was 
■a^cesied  in  tiiat  ease  tiy  mj  learned  brother,  this 
«(iBrt  wHI  net  allow  an  equity  to  a  settlesMot  to  be 
vdanaA  where  it  wonU  oe  eootratjr  to  good  eon- 
sdeoce  to  do  so.  I  think,  thetefme^  upon  t31  tiie 
tothorities  the  question  we  iMTe  now  toeonsider  in 
this  case  is,  wliettier  under  tiie  drcnmstaaces  prored 
it  would  be  contrary  to  good  conscience  to  allow 
ties  lady  to  assert  ttie  equity  to  a  setttement, 

How  wMiTespeet  to  dw  faeto ;  in  the  ftrrt^aoe  we 
hma  document  which  Is  entow  in  Mrs-Bewren's 
«vn  handwriting,  the  docunMut  of  the  1st  jPeb.  1856, 
wUdi  bears  date  two  days  before  her  marriage 
widch  took  place  on  the  3rd  Feb.  That  is  a  doca- 
nent  certainly  open  to  the  obserrations  which 
bare  been  pressed  i^on  us  with  great  foree  by 
Sr  Biohsid  B^B•IIsy,  M  befaig  a  doeument  of  a 
i«y  unusual  dttracter,  bat  at  the  saaK  time  it  is 
'One  which  calls  most  pcAntedly  the  attention  of  any 
person  who  writes  such  a  document  as  ttils  to  tite 
■circuutsUoce  that  it  was  rery  material  indeed  to 
make  out  thai  it  had  ttkea  place  before  her  mar- 
itags.  Then  tim  representation  wl^ch  the  lady 
now  mAes  with  reepeet  to  that  is,  ttat,  in  point  of 
fael^  it  was  not  written  until  the  mootii  «  April ; 
that  die  did  it  then  under  the  ioflaeoee  of  her 
busbaad  and  under  the  influence  of  a  threat  that, 
vdIm  iIw  signed  it,  ber  husband's  circumstances 
would  compel  him  to  leare  her  and  send  her  itome. 
She  says  she  did  it  rery  rriaetantly,  and  only  in 
consequence  of  the  exerose  of  that  uifloenoe,  and 
under  the  pressure  of  that  threat. 

Tbcn  tiw  first  question  It,  are  we  to  tohe  it  as 
iMAng  established  that  tliatdoeumentwae  notinfaet 
written  until  aftsr  the  dato  of  the  nurriags  i  be- 
'Canae  I  lUiA  tiiat,  suppoiting  it  to  han  been  written 
More  Oe  marriage,  It  is  peifeetiy  dear  that  It 
would  be  sufiicient  to  exclude  any  equity  to  a  settle- 
ment in  a  transaction  of  this  krad.  Witii  respect 
to  that  I  cannot  hdp  saying  ^t  I  agree  in  the 
coDchiBton  whidi  hie  Lordsliipv  the  Master  of  tlie 
Bf^anired  at  aa  to  tiie  date  of  that  document; 
hemuat,  diboa^  It  ii  no  doubt  my  dangerous  to 
tRHt  to  tiie  unsupported  testimony  i»  a  person  who 
has  been  an  actor  in  surii  a  transaction,  when  slie 
**»uea  to  tiiat  a  document  written  by  bersdf 
■ad  td^gaeA  by  herself  in  ber  maiden  name,  and 
^tod  on  the  Ist  Veb.  1658,  was  aetaally  written  by 
her  when  tiiat  was  no  longer  her  name,  when  sfae 
had  been  married  aereral  months,  ud  was  oense- 
quenttr  unflttad  for  the  punese  (wldeh  she  mast 
oare  known),  although  it  is  T«ry  dangerous  to 
"ten  to  rat^  testimony,  still  I  thfaik  that  there  are 
eouuburaUve  eiicumstanees  here  which  indooe  one 
to  beliere  tiiat  her  representotion  with  respeet  to 
ftat  is  correct.  B^ond  that  tiiere  is  this  rery 
catiaunMnary  suft^  whidi  I  tUnk  I  ought  not  to 
Paas  ofer  witimut  eoM  comment;  because  I  en- 
"Kty  agree  with  the  obsemtions  wliiah  Us  Lord- 
«ip.  tbs  Master  of  the  KoHs,  has  made  upon  that 


suit  as  being  a  means  at  maUng  tka  ooarl  an 
Inatmment  of  fraud ;  »  eitit  hMt%  tar  Ma  viAf 
proper  and  legitlMte  purpose)  that  of  blidlag  the 
Intoest  of  a  matried  lady,  br  pHpring  as  against 
her  a  fact  wMdi  she  denies.  The  bUl  isflledoB  tin 
7tb  July;  the  answer  Is  put  in  on  tiie  14tii;  ^ 
decree  is  obtained  on  tin  Uth,  and  upon  the  Uob  of 
that  decree  it  appears  that  that  which  was  tb»  cmly 
essential  tidng  in  the  eidt  at  all,  tIx.,  thaevidenoe^ 
was  omitted  ahogetiier.  Tliat  being  so^  I  am  i^ 
opiirion  that  it  is  suOolenftiy  established  that  this 
doeument  of  the  lat  9^b.  1858  was  net  written  untt 
after  the  marriage  of  the  lady.  But  tiie  doenraeat 
ita^  is  meet  material  for  tii«  purpose  ef  showing 
that  tills  lady's  attention  must,  at  the  time  when 
she  wrote  it,  the  whole  l>eing  in  her  haadwriting, 
haTo  l)eea  most  pointedly  eaUed  to  the  tranaaoticm, 
and  her  own  statemento  ^ewrly  show  that,  her  hut- 
band  being  in  great  dMkirities,  she  was  aware  that 
attempto  were  being  made  to  raiee  mon^y  upmi  the 
footing  nf  security. 

Then  that  being  so,  it  brings  us  dowa  to  the  date 
of  the  fuit  I  have  alieady  mentioned,  tiisQ  to  the 
transaction  In  Oct.,  when  the  tale  by  auetion  took 
place.  How  with  respeet  to  tiiat  I  oamotentartaia 
any  doubt  tttat  tiM  purehase  was  a  Jbbm- 
chase,  made  at  a  prtoe  wMefa  seems  to  me  to  hare 
been  a  very  fair  nod  nasoMLblepiioe;  Ik  was  not  at 
an  pordiued  at  an  imderralne  by  tills  aeeiaty  al 
the  Bide  by  aactk>n,aiBdIeaanot  help  eapeeesii^  my 
TBiy  strong  belief  that  the  mattw,  so  far  aa  they 
were  concerned,  was  entirely  Amtf  JUe,  a  putidiBse 
by  auctton  under  or^oary  cinmmataneee  made  by 
them.  IVn  they  pmoeedcd  to  inreatigate  tin 
titi^  aad  idthem  I  agree  that  tin  iiiuwil 
has  eertafai  msnn  ef  siagnlarity  upM  and 
although  the  suit  was  one  of  a  most  singular 
character,  and  one  wUeh,  if  the  suspieten  at  the 
pmrhasers  bad  been  aroosed,  would  hare  bean  oai- 
colated  to  increase  that  mpiaioB,  stlU  I  do  not 
think  tliat  those  mroumstonom  were  sf  suoh  a 
chsnetar  as  to  iaduoe  tin  eonit  to  sKy  that 
the  pnrAasen  must  barohnawa.  I  beltere  tiiey 
did  not  knew  tiiat  any  fraud  or  dcueptiai  had 
been  perpetrated  with  regaed  to  it.  1  tbfok 
ttiat  tiie  transaction  is  reiy  falriy  lapreseuted 
in  the  letter  wUch  was  written  on  the  ISth  Oot. 
1888,  from  Mr.  Dalton,  writing  in  the  name  of 
his  firm  to  one  «i  the  trustees,  in  vhiofa  be  aays^ 
'<A8  we  thou^  it  mM  probably  he  satis- 
factory to  the  trustees  to  have  a  letter  frara  Mrs. 
Bowren,  stating  the  faet  of  her  harlog  made  over 
her  interest  under  Mr.  Lush's  will  ptier  to  hsr 
marriive*  we  required  tim  fundor^  aeliatter  to 
ol>taln  one^  and  we  now  euchisa  it,  ISsbefs  you 
will  be  kind  enon|^  to  put  it  away  with  ^  papen 
you  hare  rriating  to  the  trust.  We  bava  not  yet 
completed  the  purehase,  but  expeet  to  do  so  in  Aa 
course  of  the  wedc,  when  we  wfll  aend  yvu  the 
usual  formal  notice."  I  Ihtofc  that  ktteroonactty 
represente  what  xeaBT  ^ric  plaoa,  aad  It  1%  to  my 
mind,  quHe  eondnstve  that  these  puwhaaam  warn 
acting  tana  JUe  in  tidsmetter,  and  Aak  theiy  n- 
quired  lUs  letter  for  tfae  pufpooe  of  piueaiMiQg  any 
posribflity  of  doubt  as  to  it. 

Now,  of  course,  in  all  these  traasaotioos  we  nrast 
ascertain  wtiether  the  lady  -was  in  truth  aatmg  as  a 
free  agent,  beeause  although  a  masried  lady  may 
be,  as  I  bare  dready  said,  girflty  of  a  ftaud,  and 
may  consequently  be  ilsited  with  the  ooneeqnencea 
of  that  fraud,  on  the  other  hand  she  is  Mtitied  to 
the  same  proteotien  as  any  ether  psrsoo,  and  to  say 
that  she  is  not  to  be  rendered  liable  for  acts  whidi 
were  not  done  of  ber  own  free  wiU,  and  in  respect 
of  which  she  was  aotingaader  wmb  oosroloo  as  pre* 
vented  her  from  belu  a  free  agent.  Mow  in  the 
first  plaee,  eveu  Msnrnkg  ttat  ibe  wM  aeting  under 
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the  Tei7  hot  which  ihe  Btatu  as  to  the  preaaare 
which  was  thea  exercised  upon  her,  mast  luire  left 
an  impression  upon  her  mind  which  would  render 
her  exceedingly  sensitire  with  respect  to  all  subse- 
qnent  transactions  relating  to  the  same  matter. 
And  then  when  we  find  by  her  own  admission  that 
she  was  aware  that  non^y  was  about  to  bo  r^sed 
npoQ  the  seenrity  <rf  the  rererdonary  intoest,  when 
she  knew  that  she  had  written  and  signed  a  docn- 
ment  which  she  says  herself  she  wrote  and  signed 
with  very  great  reluctance,  knowing  tiiat  it  did  not 
express  the  truUi,  knowing  that  it  was  signed  by 
her  in  a  name  wtdch  was  no  longer  hers,  and  that 
it  bore  a  date  which  was  not  the  true  date,  I  say 
that,  under  these  circumstances,  an  application  wu 
made  to  her  to  write  the  other  letter,  the  letter 
which  bears  date  the  11th  Oct  1858.  Now  it  is 
true  that  the  body  of  that  letter  is  not,  like  the 
body  of  the  former  docnmeat^  altogether  In  bn  own 
handwriting;  bat  altbongh  she  originally  draiied 
her  signature,  it  is  now  clearly  prored,  and  in  fact 
is  admitted  at  the  bar  on  her  behalf,  that  that  letter 
was  signed  by  her.  At  this  time  she  was  under  no 
coercion,  nnder  no  pressure ;  her  husband  was  in 
piiswi,  and  she  was  Uring  separate  and  apart  fnMu 
him,  and  theqnestioaof  net  whkh  we  have  to  try 
—and  Ibis  is,  in  truth,  the  question  upon  whidi  my 
opinioD  differs  from  that  of  his  Loidshlp  the  Master 
<^  the  Bolls — is  whether  she  was  a  free  agent  when 
she  wrote  that  letter.  I  say,  baring  renrd  to  the 
circumstances  stated  by  herself,  and  to  the  pointed 
manner  in  which  her  attention  must  hare  been 
diicetcd,  so  recently  as  April  In  the  lame  year,  to 
this  trusaetion,  baring  regard  to  the  fact  that  she 
a&nits  that  she  knew  that  mon^  was  about  to  be 
raised  upon  the  security  of  this  reTemionary  Interest, 
and  to  the  fact  that  she  also  admits  that  she  actually 
herself  receired  some  portion  of  the  money  which 
was  raised  by  means  of  this  tiaosactkm,  I  say  it  is 
impossible  to  beUen  that  she  oould  hare  signed  so 
short  a  document  as  that  of  the  11th  Oct.  186S, 
without  being  fully  cognisant  of  the  contents,  mean- 
ing and  object  of  that  document.  Then  that  bung 
so,  what  is  the  representation  wliich  she  th«),  four 
days  before  the  ctHupletion  of  this  transaction, 
makes  7  It  is  this :  **  I  beg  to  inform  you  that  pre- 
rious  to  my  marriage  with  Edward  Bowren  oa  the 
8rd  Peb.  last,  I  assisted  to  the  said  Edward  Bowren 
all  my  intuit  under  the  will  of  Chas.  Lush,  Esq., 
late  of  Hoxton,  Middlesex."  I  say  that  baring 
written  that,  the  parties  who  were  about  to  adrance 
the  money,  and  who  did  adrance  it  fonr  days  after- 
wards, ware  entitled  to  iwliera  the  representations 
ao  nuide  by  Iw*  and  I  think  she  cannot  now  be 
heard  to  say  that  they  ought  to  hare  dtsbeliered 
those  representations,  and  ought  to  have  said,"  We  do 
not  beliere  that  yon  did  assign  to  Edward  Bowren, 
prerious  to  your  marriage,  all  your  intnest  under 
that  will."  I  think  it  wotud  be  contrary  to  equity 
and  good  omsdence  to  allow  a  lady  who  had  made 
under  sudi  drcnmstances  a  declaration  so  clear  and 
distinct  as  that,  to  set  up  afterwards  a  claim  to  an 
equity  to  a  settluuent  so  as  to  defeat  the  interests 
of  the  purchasers  who,  upon  the  faith  of  that  repre- 
sentation, hare  paid  tiie  purchase- mrnwy  in  respect 
of  this  lady's  interest 

Consequently  I  think  that  the  wder  made  by  Ids 
Lordship  the  Master  of  the  Bolls  must  be  rerersed, 
and  that  there  ^onU  be  an  order  directing  the  pay- 
ment of  the  costs  of  the  trustees  in  the  usual  form 
both  in  the  court  below  and  here.  The  remainder 
of  the  fund  will  be  paid  to  the  society. 

Lord  Justice  OinuD  said.— The  propositiwis  ci 
law  which  are  applicable  to  this  case  are  to  my 
mind  very  simple,  and  such  as  are  not  disputed,  and 
tliey  sre  these — viz.,  that  a  married  woman  may 
by  fraud  preclude  hersdf  £rom  her  equity  to  a 


settlement,  and  added  to  that  I  hare  no  objection  to 
tills,  although  I  do  not  think  it  necessary  for  tha 
decision  of  tliis  case,  that  she  may  also  preclude 
herself  by  fraud  from  any  right  to  a  reveraioiiarv 
interest  falling  due  after  the  death  of  her  husband.. 
In  fact  if  that  was  not  so  it  would  be  contrary  to- 
what  has  hem  dedded  over  and  orer  again  in  this 
court— ric,  that  a  married  wooun  who  chooses  to 
commit  a  fraud  may  be  hdd  responsittle  for  that 
fraud. 

Then  the  next  question  is  whether  in  this  case 
there  has  been  fraud  in  the  statements  made  by  the 
married  lady.  Taking  all  the  circumstances  into 
consideration  I  have  no  doubt  that  the  document 
which  she  represents  to  hare  been  signed  on  aome 
dsy  after  Uie  marriage  in  Teb.  1S58,  was  in  truth 
signed  on  the  day  which  she  so  represents.  With 
reference  to  that  document  wb^  she  ssjs  ia,  that 
her  husband  threatened  to  leave  her  if  we  did  not 
sign  it,  and  she  says  in  her  cross-examination,  **! 
think  I  most  have  known  that  he  was  trying  to 
bonow  money  upon  my  property.  My  husband 
totd  me  that  if  I  would  sign  exhibit  1,  he  could 
borrow  money  upon  my  property,  and  I  sixned  it 
with  the  iotenuoa  <»  cnaUing  liim  to  do  ao.* 
The  whole  of  that  doGUfflent  to  wzittea  in  bar  ban^ 
it  is  written  tn  a  very  plain  hand,  and  in  a  wesj 
firm  hand,  and  I  can  ura  no  hedtation  in  aayiag 
that  a  married  wonan  who  signs  a  document  of  that 
description  under  those  drcomstancea,  if  she  turns 
round  afterwards  and  affects  to  come  to  this  court,  and 
tossy  that  she  is  entitled  to  make  a  claim  as  against 
that  document,  must  be  treated  as  having  committed 
a  fraud.  In  thto  ease  there  is  no  eridenoe  of  any 
sttdi  pnaauxe  or  inflomce  as  would  do  away  wiOk 
the  wect  of  that  act  which  she  did,  and  there  is  a. 
very  wide  difference  indeed  betwem  a  case  where  it 
is  a  matter  of  contract  and  a  case  where  it  is  a  matter 
such  as  this— Tic,  a  matt«  of  false  representatfank 
and  fraud. 

Then  that  bdng  so^  the  nest  qneattoa  Really  le 
whether  the  society  was  cognisant  of  the  fraud.  It 
to  quite  plain  that  they  were  not,  becanse  this  wsa 
a  sale  by  auction  ;  they  bought  it  at  the  auction  in 
the  usnu  way,  and  paid  a  fur  coouderation  for  it,, 
and  indeed  that  they  were  cognisant  of  tite  baud 
has  uerer  been  sunasted. 

Then  there  to  this  further  question,  rix^  was  there 
any  such  negligence  on  thdr  part  as  would  ritlt  the 
society  with  the  same  o(Hisequences  as  if  they  had 
been  cognisant  of  the  fraud  ?  I  think  there  was  no 
negUgraice.  I  think  it  would  be  a  monstrous  thing 
where  property  to  pat  up  iot  sale  by  public  anctioo, 
and  documents  of  thto  description  are  produced 
which,  on  the  face  of  them,  would  lead  any  penoo 
to  believe  that  they  were  bond  jUk,  in  the  absence 
of  proof,  fuU  and  conclusive  to  the  contrary,  that 
they  should  be  bound  to  make  any  further  inquiry 
than  that  which  would  appear  oa  the  face  of  then 
documents.  This  document  itself  to  not  an  unutual 
document;  it  was  no  improbable  document  for  a 
married  lady  to  have  executed :  it  is  neither  more 
nor  less  than  thto— that  thto  lady,  being  entiUed  to 
a  certain  sum  (tf  money  expectant  on  the  death  of 
her  author,  gives  up  her  right  to  a  settlement  to 
her  husband.  There  would  be  nothing  tot  ertia- 
OTdinary  in  that^  nor  anything  very  extraorunuT  lo 
itsbeingdoneinadoctmieatof  thisdescription.  Tliea 
as  to  the  decree  also ;  to  that  decree  all  neceasary 
parties  are  proper  parties.  It  is  true  that  the  decree 
does  act  redte  that  there  was  any  eridenoe,  bat 

Sou  cannot  impute  to  persons  that,  when  a  decne 
I  brought  to  thou,  bscanse  it  does  not  recite  tbsn 
is  any  evidence,  therelbre  it  to  put  upm  ttiam  to 
inquire  whether  there  was  evidraee  or  not  Whoi 
such  a  document  as  thto  is  presented  to  the  pur- 
chaser, and  such  a  decree  as  that  tojvesented  to  a 
purchaser,  I  cannot  h(dd  him  Ual^ 
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tecanw  he  nukes  no  further  inquiry.  But  here 
(beralf  an  additional  fact,  that  bejoDd  all  question 
ladj  moat  have  known  perfectly  well  when  her 
huslMQa  waa  In  priaon,  that  Mr.  Bowen  May,  his 
aolicitor,  wat  trying  to  raise  money,  and  waa  raising 
money,  upon  the  footing  of  thevery  document  which 
«he  signed  in  the  month  of  April.  In  the  course  of 
that  transaction,  because  the  trustees  had  said  that 
thqr  hid  had  no  notice,  without  any  aosindon,  to 
my  mind,  being  aroused  on  the  part  of  the  society, 
*  request  is  made  that  she  would  sign  a  letter  stating 
that  she  had  executed  this  document  antecedently 
to  ber  marriage.  She  signs  that  letter,  and  idthongh 
she  has  foi^^ten  it,  I  bare  no  hesitation  in  imputing 
to  her,  and  in  saying  that  every  court  must  unpate 
to  her,  a  knowledge  of  the  contents  ctf  (hat  letter. 
It  would  be  moat  monstrous,  and  In  fact  the  tnuu- 
actiona  of  life  could  not  go  on,  if,  after  putting  her 
signature  to  a  document  of  that  description,  she 
could  be  heard  to  come  into  court  and  assert  such 
ari^L 

Vor  these  reasons  I  am  clearly  of  opinion  that, 
whether  than  is  an  equitr  to  a  settlemenb  or  whe- 
ther it  is  a  rerenionary  interest,  it  would  be  moat 
unjust  that  this  lady  should  be  allowed  to  come 
forward,  and  to  assert  in  this  court,  contrary  to  all 
good  conscience,  any  right  of  any  kind  or  of  any 
description.  I  cannot  help  saying  that  I  think,  con- 
sidering what  the  acts  done  were,  she  ought  not  to 
have  made  this  claim  in  any  shape  or  form,  and  that 
it  waa  not  an  boneat  thing  to  do.  I  quite  agree  that 
ahe  la  rery  much  to  be  pitied,  because  she  has  con- 
tracted a  most  imprudent  marriage,  and  because 
she  has  been  deserted  by  ber  husband,  and  because 
in  all  probability  her  husband  influenced  ber  more 
or  less ;  but  that  is  no  reason  why  a  married  lady, 
who  chooses  to  commit  a  fraud,  ahoold  afterwards 
come  forward  and  aay,  notwitiistanding  Uiat  fraud, 
"I  am  entitled  to  property  which  other  persons  have 
been  induced  to  purcliaae,  becsuse  I  made  a  mia- 
represenution,  and  I  tcade  a  miare|neseotation 
which  I  knew  at  the  Ume  I  made  it  to  be  utterly 
*nd  wholly  untroe." 

For  these  reasons  I  am  of  (^ntoii  that  tiie  Older 
below  must  be  discharged,  and  that  the  society 
must  hare  the  moniy. 

Solicitors  for  Urs.  Bowren,  Cutlir  and  TVmer. 

Solicittvs  for  the  Law  Berersionaiy  Interest 
fiodety,  the  appdlanti^  Cegaron,  Dalton,  uid  Co. 


Nov.  6, 18,  20. 

(Before  Lord  Justice  Givfaxd.) 

£x  parte  Hosau ;  St  Tbm  Doke  ov  Newcabtle. 

BagJcn^tcy — Af^dication—Pariianmtary  prvailegt— 
Ntmrtrader—4  Geo.  8,  c.  3S~BaHkrvptey  Act  1849, 
as.  66  and  n—Bankntptty  Act  1861,  ».  69. 

A  noR' trader  havi^prioUege  of  ParlUmaU,  it  liable  to 
be  made  a  boKkrupl  under  tit  Bankrvptcg  Act  18G1, 
(.69. 

Aenordingfy  a  petitioa  Joe  adfitdieation  of  baniruptey 
againBt  a  peer  of  the  realm,  not  a  tnuhr,  wMeh  had 
iflea  dismiaaed  oae  of  tkt  eemmiui&Mn  in  bank- 
ruptcy, on  the  around  wat  SmA  a  perwoH  vxtt  not  liable 
to  be  made  a  bankrvpt,  voat  remitted  to  the  commit- 
wmer  to  hear  and  ^ermine  tq>on  the  evidaux  whether 
an  act  of  bantruptiy  had  been  committed. 

This  waa  an  appeal  from  an  order  made  by  Mr. 
Commissioner  Winslow,  dismissing,  with  costs,  a 
petition  for  adjudication  of  bankruptcy  against  his 
Grace  the  Duke  of  Newcastle,  upon  the  ground 
(hat  a  penoQ  entitled  to  privuMe  of  Parliament 
Tas  not  within  the  operatloa  of  seek  69  of  the 


[Chak. 

Bankruptcy  Act  1861.  The  judgment  of  the  learned 
commisnontt  is  reported  ana  p.  868. 

Mr.  Morris,  the  petitioning  creditor,  appealed 
from  bis  Honour's  decision. 

JDe  Gex,  Q.C.,  Sargood,  Serjt,  and  Baffles  for  the 
appellant.— We  rely  on  sect.  69  of  the  Bankruptcy 
Act  1861,  which  provides  that  alt  debtors,  whether 
traders  or  not,  slull  be  snbtoct  to  the  provisions  of 
that  Act  On  the  other  sicle  it  la  contended  that  a 
person  having  privilege  of  Parliament  cannot  be 
made  a  banlmipt,  unless  he  is  a  trader,  and  that 
the  only  act  of  bankruptcy  on  wliicb  a  petition 
against  such  a  person  can  be  founded  is  such  as  is 
mentioned  in  sect.  87  of  the  Butkruptcy  Act  1849. 
We  admit  we  do  not  found  our  petition  on  such  an 
act  of  bankruptcy.  But  sect.  69  of  the  Bankruptcy 
Act  1861  is  quite  general  in  its  terms,  and  why 
diould  it  not  apply  to  a  non-trader  having  privilege 
of  Parliament?  The  case  of  Harris  v.  Lord  Mouni- 
jojf,  2  Leon.  173,  is  in  our  favour,  though  it  is  said 
on  the  other  side  to  have  been  overrnled  by  Camdg 
T.  <&aiari;2  M.  &  G.  487,  which  ^ddad  that  a  eo.  sa. 
could  be  issued  against  an  M.P.  In  order  to  found 
proceedings  in  ouuawry.  Then  in  Ex  parte  Hevmot, 
I  Atk.  196,  200,  there  is  a  dictum  of  Lord  Hard- 
wicke,  that  a  person  wtio  traded  could  at  that  time 
be  made  a  bankrupt  An  argument  before  the  com- 
missioner was,  that  there  a  banlcrapt  protection 
of  his  person  as  a  eondiUon  of  givinff  up  hit 
tmperty  to  Us  creditors,  and  that  this  reason 
could  not  apply  to  the  case  of  a  person  who 
does  not  receive  protection  from  arrest  Bnt  in 
truth  the  remedy  against  the  person  in  bankruptcy 
is  only  for  the  purpose  of  reaching  the  bankrupt's 
goods ;  bankruptcy  is  a  statutory  execution.  The 
ground,  however,  of  the  commissioner's  decision 
was,  that,  mrerioiu  to  the  Act  4  Geo.  3,  c.  88,  tbe 
only  act  of  nankiuptcy  which  a  man  could  be  forced 
to  ccHnmit  waa  lying  In  prison,  which  of  course  was 
not  applicable  to  persons  having  privilege  of  Par- 
liament, and  therefore,  by  that  statute,  a  metiiod 
analogoua  to  the  present  trader-debtor  summons 
was  introdiused,  of  oompdUng  a  person  entitled  to 
privilege  of  Parliament  who  was  a  trader  to  commit 
an  act  of  bankruptcy,  liils  provision  is  continaed 
by  sect.  66  of  the  Act  of  1849.  The  same  method 
was,  by  sect.  8  of  1  Yict.  c.  1 10,  introduced  as  to 
ordinary  traders  as  a  compensation  for  the  abolition 
of  arrest  on  mesne  process  The  stat  4  Geo.  3,  c.  88, 
it  is  said,  contains  a  recital  that  doubts  had  been 
entertained,  whether  a  trader  having  Parliamentary 
privilege  could  be  made  a  bankrupt.  We  say,  how- 
ever, that  those  doubts  were  unfounded,  and  cannot 
have  any  wdght  merely  because  the  Act  makes  a 
provision  for  removing  them.  This  can  afford  no 
ground  for  limiting  the  construction  of  the  express 
words  of  sect  69  of  the  Bankruptcy  Act  1861,  that 
all  debtors,  whether  traders  or  not,  shall  be  liable 
to  its  provisions.  The  other  side  wish  to  read  those 
words  as  meaning  "  all  debtors  not  having  privilege 
of  Parliament."  In  the  Act  of  1849  the  words 
"  trader,"  "  debtor,"  **  bankrupt,"  are  used  indis- 
criminately, becauM  trading  was  then  essential  to 
bankruptcy.  But  that  is  not  so  now,  and  it  does  not 
follow  Uiat,  because  you  find  the  word  trader  in  a 
particular  section  of  the  Act  of  1849,  and  that  Act,' 
BO  far  as  it  is  unrepealed,  is,  by  sect.  232  of  the 
Bankruptcy  Act  1861,  to  be  constroed  with  the  Act 
of  1861  as  one  Act,  therefore  that  particular  section 
of  the  former  Act  only  applies  now  to  traders. 
That  this  must  be  so,  is  shown  by  a  consideration 
of  sects.  177  and  178  of  the  former  Act  the  one  of 
whidi  provides  for  proot  of  a  contingent  debt  the 
other  for  the  proof  of  a  contingent  liability.  In 
sect  177  the  word  "bankrupt"  is  used,  while  in 
sect.  178  the  word  •*  trader  **  is  asedjbntU  is  clear 
that  now  a  contuigentEi^iMUtyi^ii^fiiQWTO  l#lBSt 
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a  DOQHnder'a  asute.  Ibe  «ter  side  relj  oo  tka 
jadgment  of  Loid  Cainu  In  Ik  ik-ialiu,  Lw  Bcp. 
SCh.a47:  18I..T.Bep.N.8.3aS;  tat  Ike  pmind 
of  the  decisi(Hi  in  that  caae  mm,  tfatt  the  poirer  to 
make  a  noQ-trader  baokrapt  was  not  ex  parte  as  in 
Hie  ease  of  a  trador.  The  «cm  of  Re  A^um, 
17  L.  T.  Bep.  N.  S.  276  ;  16  W.  B.  106S,  is  in  o«r 
faToar,  for  tbera  it  vaa  held  that  a  noa-tndw 
equally  wUh  m  tndir,  is  entitled  te  tine  to 
wow  cms*  agafaist  aa  adjadioation  ef  baok- 
luptoy,  though  aeet.  104  ot  the  Act  of  Ift49v  nptui 
whidi  it  was  fovoded,  rsfere  to  pi««f  of  trading. 
What  the  other  aide  Imtc  to  do,  is  to  ahmr 
that  there  is  anything  to  oontrei  the  naeaBlng  of  the 
vofds,  *'aUdebton"inMat48  of  the  BaakniptV 
Aot  186L 

Sir  R.  Ptdmo',  Q.  C.  and  JBnmt  Seai,  on  bthalf 

01  the  duke.— "Piirilegea  o<  fariiament,"  are 
defined  hy  Blackstooe  as  steading  to  freedom  of 
■peedi,  penoo,  serrants,  lands,  and  goods.  Parlia- 
mentary  priTiieses  have  been  gradnally  cortailed 
hy  a  aeries  of  atatates,  but  if  thej  hare  not  been 
c^resdy  cut  down  thej  leanin  as  they  ven  in 
— cient  UflMs;  they  cannot  bo  afleolad  bf  the 
gMural  vords  of  a  statst*. 

KaT-B  IWrflege  of  FBtllanMat,«lbedit^  pp.  106. 

BaoiS'Abtidgaeikt,  tit.  "fECTOsfe,"  vol  6, 
pp.6«,6#. 

A  nytos  ad  rttptnimilum  was  the  oaiij  wqr  of  oon- 
peUuag  the  zppetsutaa  of  the  defendant  to  an  action, 
•nt  it  could  only  be  issosd  in  oases  in  whieh «  co.  m. 
oonUbelmud.  Neither  ««•  affUeaUe  to  panans 
iHTing  priTilage  of  ParUameiit. 

SirW.Jbaes*aBep.U>4. 
nie  Bote  d  Mr.  Serjeant  Manning  in  the  case 
of  CbstM^T.  J&nart,  3  Man.  &  Gr.  437,  gires  a  foil 
aasver  to  the  case  of  Barns  r.  Ltrd  Mmtatjojf, 

2  Leon.  178,  which  is  relied  on  against  us.  The 
iHiiedial  t^slation  against  the  pnVilege  of  Par- 
liaaient  is  oootahied  in  a  eerie*  of  statntea,  12  &  13 
Will.  8,  0.84  S  &  8  Ann,  c  laf  .^l^  Qeo.  2,  0.  24  ; 
4md  lOGeo.  {^.c  60;  bat  they  all  . sare  the  pxiTilege 
<tf  freedom  from  anesty  azoept  in  oaees  of  felony. 
Bankn^toy,  as.  to  nuaaben  of  Parliament,  was 
dealt  with  by  the  stat.  4  Geo.  8,  c.  88.  It  is, 
however,  Unuted  to  the  tradara  meationed  in 
it,  and  it  movidea  a  new  veeta  of  aot  d  bank- 
n^cy.  The  dictum  of  Lord  Hazdwicke,  in 
I  Atk.  SCO,  was  not  gennane  to  the  subject  before 
him,  and  was  entiraly  octrajadicial.  Ttw  case 
of  Sarrit  r.  Lerd  Hotniiiig  {uhi  wp.)  has  never 
been  recognised  as  settUBg  the  law.  ISiera  is 
something  to  show  that  the  Idudslatue  oonaidered 
penon  entitled  to  piivihgnoC  Pariiamnrt  aa  being 
outside  the  bankziutQy  Ium.  Tor  inatane^  in 
S4  &  86  Hen.  8,  c  4,  the  bowot  to  deal  with  the 
body  is  inseparable  m>m  the  test  of  the  Aot,  and 
therefore  it  could  not  upplf  to  ]^Tileged  per- 
sons. Then  coma  the  Aots  13  Elia.  o.  7,  I  Jac  1, 
c-  16,  to  whidi  a  similar  a^ment  implies. 
Xba  statute  31  Jao^  ]»  0.  18,  daee  not  con- 
tain any  question  ^^jring  to  perMme  having 
priTllege  of  ParUameut.  Thau  eame  V19  statute 
4  Qao.  8,  c.  88,  lAsmAy  referred  to,  and  the 
atetnto  46  Geo.  B.  e.  134.  It  is  clear  that 
Parliament  thought  tfaat.ipeclflc  legialatien  was 
requisite  to  make  a  trader,  faariog  prinlage  of 
Farliameot,  a  banteivt)  and  it  hai  not  ttoo^t 
flt  to  extend  that  IrmishUioa  tunon-^iadaralMTW 
that  priTilege.  That  special  mode  of  prooedore 
was  continued  by  stet.  6  Qoa  4, 0.  !«,  whieh  n- 
peakd,  but  in  substance  re-enacted,  the  fiomer 
Acts,  and  again  bv  the  Aot  of  1&49.  We  bUTe 
BOW,  Mmemberiag  uie  histoiy  ol  the  banknmt  Uwa, 
to  construe  the  Acta  of  184»  and  1861,  on  which 
■tiM  ««Mtim  really  turns.    Beets.  66  and  77 


^  the  Act  of  1849  are  onrepeded,  said  «v 
to  be  oaastraed  as  put  of  the  Aoc  of  iMl. 
So  osBsdFning  tiiat  Act  the  tme  condMiou  Is 
ttat,  as  the  eectionB  rrialing  to  persotu  Imvl^ 
priTtlece  of  PariiaiKnt  are  limited  to  tndcR, 
they  atone  ure  iRcIoded  in  the  Aot.  If  this  be  set 
so,  there  ia  in  the  Act  no  saving  fren  arrest  ef 
privihged  aon*traders,  thoiq^  the  obiea*  of  the  Aet 
waalnaauMfaapaBts  tofavemrBOB*tmdar8.  InlUa- 
case  non-tradm  would  be  in  s  worse  positiaa  HOm 
tmdera.  The  powers  of  arrest  und»  flw  Act  of 
1B61  aie  very  extensive— sects.  82,  85, 112, 113,  SS6. 
The  oenstmction  of  the  Act  for  which  we  contend 
is  that  whidi  was  ^proved  by  Lord  Cairns  in  As- 
BrittmB  (tAi  sHpJ),  and  it  is  not  unreusMiable, 
booaaise  Uwofaieet  of  the  Act  of  1801  was  to  blend 
toffetiNT  the  bankmptey  and  ioseivaoey  lawn,  and 
the  previeus  system  of  inadvency  did  not  apfdj  to- 
pririlesed  pnaons,  for  they  wne  not  obliged  to  eeek 
proteetitm  as  they  could  not  be  arreated  . Cor  debt. 
It  18  clear  that  the  words  "  all  debtors  "  moat  have 
some  qualifloatioo,  for  they  would  not  inotnde  a 
prince  of  the  blood  royal,  nor  a  foreign  ambnesader. 
Seeta.  161, 165,  and  otlNrs  of  tb*  Bankivptcy  Act 
1881,  relating  to  the  order  of  discharge,  evideB^ 
assume  that  tite  bankrupt  is  a  person  11^^  tu 
arrest,  and  therefore  those  sections  caanet  appiy  ti> 
•  feiMB  having  privUago  of  PacUamenb 

He  Gex,  Q.  C.  In  reply.— Serjt.  St«M,  commest- 
iog  on  tiie  statute  of  Bllxabeth,  s»b  that  a  barony 
shall  not  be  sold ;  tba«by  im^yiag  that  a  pe^- 
could  be  made  a  baokmpt.  In  Davis  en  tlie  Law 
of  Bankmpti^  published  in  1744,  it  is  said  tbat  a 
comioissiop  was  executed  against  John  Bnrridge^ 
an  U.F.,  and  it  la  stated  that  all  persons,  even  a 
noUeman,  who  trade  are  liable  to  be  made  bai^- 
nipt.  The  statute  4  Geo.  8,  c  88,  was  paseed' 
merely  to  provide  a  means  of  oompdling  a  privi- 
leged trader  to  become  bankrupt,  which  ooold  not 
be  done  before.  The  sUtutes  62  Hen.  8,  o-SS: 
18  Edw.  1,  c  11 ;  26  Edw.  8,  c  171 ;  19  Hud.  7, 
e.  9 ;  cited  by  Serjt.  Manning  fai  hlanote  to  (kmiif 
V.  St€iuu-t  (u&i  wpp^oBotimpagottecasoof  ilams 
y.  Lord  Movmijo^  ai^.').  Tbs  sound  rule  oCiMB- 
struction  is  that  the  construction  of  a  etatnte  ie  to 
be  procured  by  the  preamble.  The  preamble  of  the 
BUtote  4  Gee.  8,  c  83,  spedcs  of  Un  honoor  and 
dign)^  of  PaiUaaaent  bafatf  ooaBemed,  ttattttelav 
shoola  have  its  come  agaiaat  ineotvaat  tndan 
though  privileged ;  Burely  that  honour  and  dignity 
are  equally  concerned  in  making  non-traders  par 
their  debts.  The  distlDCtion  which  there  existed 
between  traders  and  ntn-tradsn  arose  frcra  totally 
different  causes.  The  reference  in  statute  21  JacTl, 
c.  19,  to  privilege  of  Parliament  Is  nally  an  aisn- 
ment  in  my  favour.  I  really  do  notie^]Baaact.MF 
in  the  Act  of  1849,  for  Beet.  69  of  the  Act  of  1881 
is  o^te  gemn^  in  Its  tenoB.  lldi  aceonkwftiitbe 
weU-kBown  priDciple  of  oooftmoUcni  of  Ada  of 
ParliaiBSBt  laU  down  ia  SbwriKae  t.  Jfamo^  Plmr. 
206. 

Lord  Jortice  Givtato. — TTie  r«al  dHBculty  is 
how  to  recondle  sect.  S9  of  tiie  Act  of  1861  with 
the  prtvilege  ef  Patiiament,  looU^  at  «l»  pmta 
of  arrest  in  the  Aok 

Ih  (4.  C— The  way  to  meat  that  U  to  ctm- 
atrus  tho  Act  of  1861  aa  substitutiog  the  word 
"debtor"  for  the  word  "tmder"  in  tha  Act  cf 
1849,  except  -whan  a  ooBtmcr  intsBika  ajppaaro. 
The  proviso  nX  Xbe  end  of  aeot  89  wonid  huTO  no 
meaning,  unlaw  but  far  tto  iaiMUaa  *•  AM  of 
1840  would  hoiiO  iMMiias  toBOta  ' 
to 


At  Oa  eoBalBsioB  of  th»  aisomata  MoMt^^ 
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Xrfwd  Jnadee  QmiMSt  Mid  The  qnettioo  la 
■(tm  am  is  whether  the  Dolce  of  KewusUe  it 
«zenuit  from  the  operation  of  Ae  bktikniptcy  lavs 
BOir  IB  force,  becanse  he  is  a  pe^.  In  the  argu- 
ments before  me,  the  bankmptcy  lavt  were  traced 
from  their  oomraeaoemeiit  to  the  Act  of  4  Qee.  8, 
c  33,  and  from  that  period  np  to  the  bankruptcy 
ititDteaiunr  tat  fona,  being  thoN  of  1849  and  1831. 
Ihe  ^vilegee  of  FarUament  were  alio  referred  to^ 
ai  asserted  from  the  year  1610  down,  and  subse- 
qnently,  to  the  date  of  the  10  Geo.  3,  c  60,  and  tlie 
■iSchim  of  Lord  Hard#icke  in  Ex  part€  Megmot, 
1  Atk.  201,  was  quoted,  as  well  as  the  cases  of 
Avm  T.  Xorrf  Mmmlfov,  2  Leon.  1T8.  asd  Camidy 
f.  akmmi,  9  M.  A  G.  487.  Bafon  nferring  to  the 
•tatatee  of  1840  and  1861,  o»  which,  as  it  •eenw 
to  DK^  the  ^ueeUon  rests  aad  may  w^  be  decided, 
H  is  la  my  jodgmeat  suSeieiit  to  state  that  ante- 
-cedently  to  the  4  Geo.  U,  c  33,  do  spedal  refeceoee 
was  made  in  any  of  the  Baakmptoy  Acts  to  per- 
•ons  havlDg  piirilege  of  ParHament;  that  the 
enactments  were  general ;  that  there  appears  no 
reason  to  doubt  but  that  in  one  instance,  as  stated 
Lord  Hardwioke,  a  commission  was  issued 
agaiast  the  Earl  of  Suffolk,  for  trading  in  wines, 
4U)d  that  as  stated  in  page  7  of  the  Laws  relating  to 
Bankrupts,  by  Thomas  Daris,  dated  1774,  a  com- 
vdision  waa  iaatied  agafaiit  JtAn  Borridg^  who  was 
a  member  of  Farilsmonk;  that  it  la  to  be  biferrsd 
that  there  was  no  contest,  at  all  erents  In  any  court 
•dl  law,  as  to  whether  these  commisaiona  were  or 
were  not  rightly  and  lawfully  leaned;  tliat  there 
then  came  the  Act  of  4  Q«o.  3,  e.  88,  which  recited 
the  existeuce  of  doubts  as  to  whether  commissions 
■coald  be  issued  against  persoaa  barring  privilege  of 
Farliameot,  and  contaiaed  apei^  enactments  re- 
lating to  such  persons ;  that  in  every  Act  from  that 
■^ma,  down  to  and  including  the  Act  of  1849,  either 
the  Act  of  Cteo.  3  has  been  continued  or  special 
daoaes  have  been  enacted  having  special  reference 
to  persons  haviog  privilege  of  Parliament ;  that  I 
•do  not  wdl  see  how  the  case  of  BarrU  v.  lard 
MouMtynf  can  be  recoodled  with  that  of  Castidu  v. 
£l)tart ;  that  whatever  may  have  been  the  real  or 
auerted  extent  of  Parliamentary  privilege  in  times 

Koe  by,  the  goods,  lands,  and  property  of  a  person 
ving  privilege  of  Parliament,  subsequently  at 
isast  to  10  Geo.  e.  50,  were  not,  and  have 
not  once  been,  exempt  from  process ;  that  the  dietnm 
«(  Lwd  Hardwioke,  for  it  la  not  a  decision,  is  a 
direct  expreasion  of  opinion  by  Uai,  that  "though 
•there  may  be  some  particular  powers  that  commis- 
tfoners  oi  bankruptcy  could  not  exercise  against  a 
peer,  yet,  nstvltbataMiBg  this,  he  may  be  liable  to 
AcoBniseiofi  <rf  bankraptoy  if  he  will  trade;"  that 
I  can  tee  no  reason  why  tUs  opnion  shnld  be  con- 
dderad  oootrary  to  law  m  sound  reasoning,  if  at 
its  date  the  privilege  of  Parilament  did  net  extend 
to  the  gaods  and  property  of  paraeas  haviag  that 
pfvttage ;  and  tiiat  in  present  tinwe  9X  all  ereots 
rluHineatarf  privily  does  not  extend  beyond 
jpraleelkn  trf  the  person.  With  these  observations 
tteaaterial  seetioneof  the  Acts  <rf  1848  and  1861 
■17  he  rafcmd  to»  bearing  la  mind  first,  that  it 
v«  poMvaly  reeited  in  tiie  Aot  of  4  Ckio.  8,  c.  88, 
thai  that  Act  was  passed  to  nmtdr  lacoaveaiwees, 
-aad  to  anpfort  the  benoar  and  dlgaHy  of  ParUa- 
iMBt ;  and,  seoondly,  that  net  only  from  the  diotnm 
of  Lord  Hardwidra,  batabo  from  the  aoknewlcdged 
«aBoaa  of  eoDattrwtloB,  tiie  mle  to  ba  dadumd  is 
that  general  words  w4U  be  se  oonstmed  as  to  be 
■rt^ect  to  tiie  emnptloBsof  penena  or  property 
V^aUy  ezempled,  and,  on  the  same  {ninoiple,  as 
Mfcieet  «o  On  moial  privileges  of  persabs  specify 
^viteged;  or,  in  other  wotda,  that  they  will  not  be 
•»  csMtnwd  as  to  destroy  special  exemptions  or 
fPMid  prtvflegea.  It  b  open  theoa  prindptee  wa 
teivto  deal  wia  the  Rlatates  Mwiu  fimeb  Tbe 


rOoiar. 


first  of  tbem,  that  of  1849,  ap^ied,  as  all  prevlaas 
baakruptiqr  statatee  had,  to  traders  only ;  and  by 
sect.  65  it  enaeta  "  with  respect  to  persena  liable  as- 
traders  tobeoome  fauifcrap&"thU  "all  b«deiadiall  be 
deemed  UaMe  tobeeome  banknrpt,"  andlrjr  ^68lh 
seeUoB,  "That  any  mdi  trader,  having  prlvBage 
of  PtoHaaiwil  shall  wmmit  any  act  of  bariurnptcy. 
be  may  b»deaM  with  imdcr  this  Act  ia  like  manner 
as  any  other  trader ;  but  twstk  person  diall  not  be 
snbjeet  to  b»  aneated  or  imprisoned  during  the  tina 
(rf  sadi  iRivHege,  except  in  cases  made  felonies  or 
miedemeaaors  by  this  Act"  So  far  the  matter  is 
clear,  end  if  the  Duke  of  Newcastle  was  a  tnder 
there  would  be  no  question.  Then  we  have  the  Act 
of  1881 ;  Oat  Act  is  entttbd  '•An  Act  to  oaniid 
the  Law  rehitii^  to  Bankraptqr  and  tnsolTCoejr  is 
England."  It  had  for  one  of  its  ob}scto  tlMU  ef 
making  all  debters,  whethw  traders  or  not,  sabjeot 
to  the  bankru^y  laws.  By  the  2S0<^  seodon  it 
repeated  seroal  eeetioM  of  the  Act  of  1849,  and 
enacted  in  the  382nd  secaon  that  the  Act  of  1881 
"  shotdd  be  construed  together  with  so  much  of  the 
Bankrupt  Law  Consolidation  Act  1849  as  remains 
unrepealed  as  one  Act ;"  and  in  the  69th  section, 
"  As  to  the  persons  safeject  to  this  Act :  aU  debtors, 
whether  traders  or  not,  shall  be  subject  to  tbe  pro- 
visions of  this  Act."  The  argument  is  that  the 
words  "all  debtors,  whether  trm-lers  or  net,**  do  not 
include  persona  having  privilege  of  ParifasMnt; 
because  those  persons  are  not  specially  raeatiooed. 
But  the  Act  of  1849  specified  as  traders  who 
were  to  bo  subject  to  the  bankruptcy  laws, 
traders  who  had  not,  and  traders  who  bad, 
privilege  Parliament.  "  Traders,"  in  the 
69th  section  of  the  Act  of  1861  must  be 
V  extensive  as  *' traders "  in  the  Act  of  1849, 
and  there  is  no  sound  reason  for  botding 
that  debtors  having  [nivilege  of  Parliament 
slwald  be  exdaded  from  the  term  "  all  debtors," 
when  they  are  inoltaled  is  the  term  trades " 
which  foiiows :  unless,  at  all  events,  there  be  a 
context  rendenng  sodi  a  eonstmction  necessary, 
and  there  is  no  mdi  coHleiit,  I  aan  of  ogbxiam 
that  the  words  "  all  debtors  "  inelude  debtorahairing 
privilege  of  ParlianHnt—first,  becanse  the  olaose, 
even  if  taken  alone,  might  well  be  read  and  dealt 
with  as  beiag  sut^eot,  as  regards  pnvOeged  per- 
sons, to  their  [wivuegea,  without  altogether  ex- 
en^div  privileeed  penuu.  Secondly,  heeaase 
the  term  "  tradon  "  ineludee  privileged  ^ers,  and 
"  all  debtors  "  are  substituted  for  "  sueh  traders." 
Thirdly,  haviog  regard  to  the  reference  of  the  one 
Act  to,  and  tM  incorporation  of  the  one  with,  the 
other,  becanse  the  word  "  traders  "  in  the  66U1  sec- 
tion of  the  Act  of  1649  must  be  taken  aa  extended 
that  of  1861  to  aU  debtors  havhig  privily  of 
Parliament.  There  is  at  least  one  other  section 
of  the  Act  of  1849  in  which  the  word  '<  traders " 
mast  be  taken  as  extended  to  all  debtors,  whether 
traders  or  not— that  is  the  ITSth;  and  whm  the 
whole  of  the  OMfa  section  is  considered,  tbe  oon- 
stroetion  wbldi  I  have  stated  to  be  the  true  one,  Is 
farther  forMfled  by  this— vis.,  that  where  it  is  in- 
tended tbereshorid  be  a  difference  between  traders 
and  noo-traders,  tiiat  difference  is  specified,  for 
the  end  of  the  section  is,  "  bnt  no  debtor  who 
is  not  a  trader  shiA  be  adjudged  bankmpt  except 
in  respect  <A  some  one  of  tbe  acts  ot  bank- 
ruptcy heretoafter  described."  Tnte  it  is,  that 
persoiu  having  privilege  of  Parliament  were  not 
within  the  regaled  insolvency  laws,  but  this  waa 
because  they  could  not  be  arrested  00  ordinary  civil 
process;  and  the  very  object  of  the  Act  of  1861 
was  to  put  traders  sad  non-traders  on  the  saasa 
footing  as  regards  bankruptcy,  with  some  qn^M 
exceptions,  in  leme  matters  only;  and  penena 
having  privilege  irf  PMHooseat  are^t  ammg  tha 
spedfledexeeptlODS.  Iljtfg^^lfVtSi^CIgm* 
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of  ParliameDt  are  omitted  from  the  Act  of  1861  it 
is  from  inadTertence  and  not  from  intention.  They 
are  included,  quite  as  a  matter  of  course,  in  the 
Act  which  is  to  cwne  into  opersUoo  aftesr  Chnst- 
maa,  and  thoash  I  cannot  lapply  an  ioadTertent 
omisaion,  if  omuslon  there  be,  for  it  ia  mj  duty  to 
adminiBter  and  not  to  make  laws,  I  hare  no  heaita- 
tlon  in  saying  that  the  intention  of  the  Legislature 
is  expreased,  and  that  the  case^  though  paiiaps  of 
some  importance,  is  sufficiently  pWn,  and  quite 
free  from  any  real  difficulty.  The  proper  course, 
therefore^  viu  be  to  dladurge  the  commissioners 
order ;  to  remit  the  petition  back  to  him  for  hear- 
ing ;  and  to  direct  that  the  appellant's  costs  of  this 
appeal,  if  there  be  an  adiudication  on  his  petition, 
be  added  to  the  cosjta  of  his  petition ;  if  there  be 
not,  that  there  shall  be  no  costs  of  this  appeal,  and 
that  the  deposit  be  returned.  I  have  only  to  add 
that  tiie  commisaioner  waa  quite  right  in  deciding 
that  farther  eTidence  conld  be  admitted  on  ttie 
petitioner's  part. 

£niei(  Reed  then  asked  for  leave  to  appeal  to  the 
House  of  Lords. 

Lord  Justice  Giftavd  directed  a  notice  of  motion 
tobegiTcn. 

Bolicilora  for  Mr.  Morria,  Lawrenoe,  Phws,  Boytr, 
and  Btiktr. 

Stdicitors  for  the  Duke  of  Nevcaatle,  Lewis, 
Mmau,  Niaai,  and  Longden. 


T.  0.  BTTTABT'S  C01TBT. 
Baported  1v  ■dwabb  Wnuum,  Esq..  Banirt*r«t-XAW. 

Saturday  Nov.  20. 

JRtTHK  PaOTIDBMT  ClEBKS'  MuTUAt,  LiPB  AflSTJ- 

XASCE  Aasoounoir :  Be  Mosblbt's  Pouct. 
Firactie&-PetilioH — Parties— Qtsts. 

An  vuuranca  eomponjr  recwW/rom  «,/&m  of  tolicilors 
a  notice  not  to  pay  monega  dot  on  a  polici/  to  anv 
claimant,  as  a  luit  wa$  abovt  to  be  inetitutm  for  tM 
adminisfratioit  of  the  eataU,  of  which  ihepoHafomud 
part,  and  that  (the  sefiatort)  womU  prehablif  <Kt 
for  the  permM  to  be  appointed  to  get  tn  the  estate. 
The  eompaug  iActsitnm  paid  the  poSxy  momgt  iato 
court.    Oh  a  jMft'fUM  to  ^  fJtc  moaeif  out : 

Mdd,  that  rf«  toUdton  were  not  proper  reipondenti  to 
the  petition,  and  wereentitfed  to  the  comIm  of  it,  which, 
however,  to  sore  the  expense  of  taxation,  were  limited 
toU 

This  was  a  petition  presented  by  the  trustees  of 
the  settlement  and  the  widow  of  Bobert  Moaeley, 
under  Uiese  circumstances : 

In  Dec.  1866,  Robert  Moaa^r  effected  an  in- 
aurance  on  his  life  in  the  Prorident  Clerks* 
Mutual  Life  Assurance  Aeaodation.  In  April 
1869,  Kubert  Moseley  died,  and  upon  his  death 
tlie  aecretary  of  the  association  receired  a  letter 
from  Messrs.  Le  Blanc  and  Toit,  solicitors,  to 
the  effect  that  they  were  concerned  Ux  seTeral  cre- 
diton  of  R.  Moseley,  and  were  takli«  the  necetaaiy 
Btopa  to  obtain  a  moper  administration  of  his 
eitste,  and  aa  they  in  all  probability  would  repre- 
sent tbe  person  to  be  appointed  by  the  court  to  get 
in  the  ealato,  they  had  to  request  that  the  asaoda* 
Uon  would  not  pay  the  policy  mmeya  to  any 
c'jdmanta. 

Upon  the  recdpt  of  tfaia  letter,  the  aiBodation 
Mid  the  money  om  cm  the  polity,  tIz.,  68911  6«. 
fnto  court. 

The  petitionen  thereupon  presented  this  petition, 
making  the  assooiatloo  and  Messrs.  Le  BUdc  and 
T«r  rc-sf  ondents.  They  all^d  that  there  was  no 


ground  for  the  claim  set  up  by  Measra.  peBlanc 
and  Torr,  and  they  Ci^c 
Le  BUno  and  Torr  might  be  ordered  to  pay  both  the 
coaU  incurred  by  the  payment  of  the  money  into 
court,  and  of  the  petluon. 
Bristovae,  Q.  C,  and  Wiia«ihotham,tat  the  petition. 
Dickintm,  Q.  C,  and  CorA'aer,  for  Meain.  Lo 
Blanc  and  1^. 

nnim  far  the  asKKdatloD. 
Bodte,  for  othw  parties. 

The  Vicb-Chakcbllob  aaid  that  the  money  must 
be  paid  to  the  petitioners.  It  was  a  mistake  bow- 
CTcr,  making  the  soUdtora  reapondenta,  "jw^y 
must  have  their  costs,  but  in  ordw  to  aroid  tm- 
Uon,  he  would  direct  that  they  should  be  paid  SL 
for  their  coats. 

Solicitors :  Wood,  Street,  and  Hagter ;  Waneei/  and 
Btwea.   

v.  C.  KALINS'  OOUBT. 
Beportsd  to  O-  T-  Edwards.  B*i..  BKrtoter-at-I*w. 


Nov.  i,  5,  and  6. 

Thb  Lavdbd  Esiatbs  Compjuit  (Ldord)  t. 
Webdiko. 

&>ec!/ic  perfaTmaiice-'Bxchang^Infmt—-A)M  «f 
.  TVKsfes— ^cfHiesosaos. 

A  company  waa  formed  to  ptmAote  bmd  ^at^ 
pmpoeea,  andiaving  become  poetetaed  of  the  W.  lyrK 
estate,  which  was  in  the  Bidmlv  of  a  raHway  statum^ 
negotiated  with  the  tenant  for  life  of  a  pmlim  of  W 
intervening  land  necessary  to  form  a  road  to  M 
station,  and  the  Indosure  Cammissumert  were  apptua 
to,  and  the  turves  of  those  repres^ting  Oe  Unant 
for  Sfe,  of  the  company,  and  of  the  eomusswaer^ 
reported  favoarab^  for  an.  exchange  of  two  swdT 
jnetxs  of  land;  and  the  company  took  posseman  ad 
made  vie  road,  wAicA  was  pvbHcfy  «sed.  T»« 
for  life  died ;  negotiations  were  renewed  wM  tM 
guardian  of  the  tenant  in  tail,  but  he 
the  acting  trwtee  of  0*  estate,  who  hod  ««^ 
acquiesced,  within  two  months  of 
life  attaining  twenty-one,  objected.  .'^"/T 
life  on  coming  of  age  at  once  rtpvduUed  the  wim 
transaction.    A  bill  fled  for^  specific  perfarmana^ 
and  an  injunction,  dismissed  without  costs. 
This  bill  was  filed  for  a  declaration  that  an  agree- 
ment for  exchange  of  two  amall  piecea  of  1^ "» 
the  immediate  Ticinity  of  Worce»ter-park  ertaij. 
near  Maldon,  Surrey,  and  tlie  Weeding  estatN 
might  be  apeoiflcally  performed;  for  a*i°*CC'*|. "7* 
an  injunction  to  restrain  interference  with  ■Mf*™ 
road.    The  ^intiff  company  waa  incOTpotatflo 
under  the  Act  of  1862,  for  purcha^ng  real  estates, 
and  dividing  and  selling  the  same,  and  in  186*  pur- 
chased the  Worcester-park   eaUte,  conMsting  M 
302  acres,  of  William  Welta.  It  appeared  that  to 
make  the  eatate  aTailaWe  for  the  pnn»«««J*? 
company  a  road  should  be  made  to  the 
atatftm  on  the  South- Western  Railway,  callwl  tM 
Worcester-park  station,  through  land  belonging  *o 
a  Mr.  FameU  and  the  Weeding  esUte.      .  , 

The  company  purchased  a  piece  of  land  M  m*. 
PanwU  for  the  road,  and  negotiated  f «  tlf 
chase  of  another  piece  U  the  Weeding  esUtefor  tos 
same  purpose ;  and  in  April  1864  «  •8"*™^* 
was  cOToe  to  between  Mr.  Hook  for  the  company 
and  Mr.  Lewin  on  the  oth»  side,  that,  •■^"W  " 
ciroumstances  would  permit,  an  e«c^8e,««>™f  " 
effected  of  a  piece  of  land,  part  of  the  Weeding  e»t*». 
for  anotiur  piece,  part  of  the 
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and  that  aptdiestfon  should  be  made  to  tlw  laelo- 
nm  Commissioners  to  cany  it  out  uoder  the 
8  &  9  Tict.  c  118.  A  correapondence  ensued 
betwecD  Hr.  Hook  and  Meears.  Vandercom,  Cree, 
and  Law,  S<dicitors  for  the  Weeding  Estate,  which 
wu  entailed,  the  tenant  for  lifc^  Mr.  Thomaa 
Welding  bring  in  In^a,  and  a  draft  agreement  of 
adumge  mu  lent  by  Meaen.  Vandercom,  Cree, 
and  Lar,  to  Heasra.  Tbomdike  and  Smith,  the 
Mtlicitorfl  to  the  compasr,  and  approved  of  on  behalf 
of  the  compaoy,  and  Mr.  Wells.  It  irai  made 
betveen  William  Wells  of  the  one  part,  and  Thomas 
Weeding  of  the  other  part,  9nd  recited  the  vUl  of 
Tbomaa  Weeding,  decMied,  whereby  the  Weeding 
Eitate  was  reated  in  hia  vldov,  Haiy  Weeding, 
Richard  BaggaUay,  Alfred  John  Pidgeon,  and  John 
Baggallay,  upon  trust  for  Mary  Weeding  for  life, 
with  remainder  to  Thomas  Weeding  for  life,  with 
remainder  to  Iiia  first  and  other  sons  in  tail  male, 
with  direra  remainders  qtot.  It  also  recited  that 
the  tettator  died  in  1866,  and  his  widow  in  Feb. 
1880^  and  the  pn^tosal  to  exchange  the  lands,  to 
make  the  road,  with  certain  providons  as  to  its 
nser,  and  that  the  Inclosure  Commiarionera  should 
be  H^ied  to.  The  company  took  possession  of  the 
lano  after  this  was  determined  upon,  and  set  out 
the  road,  and  on  the  faith  of  haTine  the  use  of  it 
vaisT  the  ptopoted  agreement,  had  done  other  acta 
IimdTbg  an  ontlay  of  100,000^  by  them  and  anb- 
pordusers.  The  Inclosure  Commissioners  were 
am^ed  to,  and  a  Mr.  Beeaton  appointed  surreyor, 
inio  made  his  rei>ort  that  the  proposed  exchange 
would  be  materially  beneficial.  Meantime  Mr. 
Thomas  Weeding  died  in  In^a,  leaving  his  wife 
Meetenfs,  and  a  posthnmons  child  was  bam  in  March 
1866,  who  became  tenant  in  tail  of  the  estate.  The 
natter  was  then  transacted  with  Iiia  mother  and 
goardisn,  bat  he  died  on  the  20th  Sept.  1866,  before 
aoything  waa  formally  signed  and  agreed  to,  and 

*l  idefendant,  son  oi  Mr.  John  Baggollay,  came 
.nto  the  estate  as  tenant  lot  life  in  possession,  and 
wu  then  eighteen  yeara  old. 

A  correspondence  then  enraed  betweoi  Hessra. 
Vandercom  and  Co.  and  Messrs.  Smith  and  Qwilt, 
the  company's  solicitors,  in  reference  to  the  mode 
in  which  this  road  had  been  made,  protesting  agidnst 
anytiiing  departing  from  the  plan  approved  by  Mr. 
Mwin,  and  meetings  took  place  between  Mr.  Lewin 
and  Mr.  Hook.  Matters  remuned  until  the  2nd 
Hay  1866,  when  Messrs.  Vandercom  and  Co.  wrote 
to  say  that  Mr.  John  Baggallay  had  instructed  them 
to  say  that  if  the  exchange  was  not  c<»npleted 
within  a  months  he  would  direct  a  trench  to  be  cut 
•cnai  the  land  so  as  to  stop  the  traffic  on  the  road. 
Several  letters  passed,  and  on  the  27th  Messrs. 
Vandercom  and  Co.  wrote  to  say  they  had  advised 
J(dm  Baggallay  that  there  was  no  fiscal  agreement 
binding  on  him  or  the  company,  but  as  he  wanted  a 
good  approach  he  was  willing  to  discuss  the  question 
at  twent^-fonr  hours'  notice.  Several  more  letters 
were  written,  and  a  notice  board  placed  on  the  hmd 
to  the  effect  that  the  road  would  be  closed  on  the 
12th  June  1868.  This  produced  a  remonstrancey 
aad  ten  days' undertaking  was  given  not  to  intetlOie 
with  the  road  ;  but  as  the  board  was  again  put  up 
and  the  threat  of  the  trench  renewed,  this  Utl  was 
filed,  the  defendant  having  come  of  age  a  few  days 
eoly  pnrions  to  such  filing.  It  appeared  that 
ooooael  for  the  Weeding  family  had  approved  of 
this  draft  agreement,  adding  that  he  considered  it 
haoeflcial  to  all  parties ;  and  the  UU  ctmtaiued  the 
{(lowing  charge  as  the  equity  upon  which  it 
tested. 

The  plaintiff  company  charges  that  there  was 
■ 'alid,  effectual,  and  binding  agreement  in  the 
UfcthDe  of  the  said  Thomas  Weeding  deceased, 
between  him,  with  the  sanctioo  of  the  tmateea  of 
»•  Weeding  estate,  on  the  one  hand,  and  the  com- 


pany on  the  other,  for  the  exchange  of  the  said  piece 
of  land  belonging  to  the  Weeding  estate  for  doable- 
the  quantity  of  land  la  the  situation  hereiuliefoTe 
mentioned  belonging  to  the  Worcester-park  estate, 
and  that  such  agreement  was,  after  the  death  of  the 
said  Thomas  Weeding,  adopted  and  confirmed  by 
the  sMd  Ellaabeth  Weeding,  aa  tiie  gnardUn  of  th» 
sidd  infant  tenant  in  tail,  and  the  trustees  of  the- 
said  Weeding  estate,  and  that  the  same  has  been 
since  adopted  and  acted  upon  by  the  s^d  Hr.  Jc/kn 
Baggallay,  as  the  guardian  of  the  defendant  Thomas- 
Weeding  Baggallay  (now  Weeding)  until  he  came 
of  age,  and  also  by  the  said  trustees ;  and  moreover, 
the  plainUff  company,  under  the  faith  of  the  aaiiT 
agreement  and  Its  Tsilidity,  expended  large  soms  at 
hereinbefore  mentioned,  and  has  cntraed  iota 
numerous  contracts,  under  which  the  company  ia 
subject  to  very  heavy  liabilities,  and  will  be  exposed 
to  very  serious  loss  if  the  defendant  is  now  allowed 
to  repudiate  the  sidd  agreement,  and  to  proceed,  a* 
he  Uireatena  and  intends  to  do^  to  interfere  with  the 
said  roadway  or  traflle  thereoo. 

The  will  of  Thomas  Weeding  contained  the  fol- 
lowing clause :  "  And  I  especially  direct  that  it 
shall  be  lawfol  for  the  trustees  for  the  time  being 
of  my  will,  to  enter  into  and  give  effect  to  any 
agreemenl  which  they  may  think  it  beneficial  to  my 
estate  to  enter  into  with  die  owners  iA  any  Uuw 
lying  adjacent  to  my  lands  at  Eiendsh  Town  or 
elsewhere,  to  form  a  road  or  roads,  with  the  consent 
and  approbaUon  of  the  leaseholder  of  the  land 
Uirongh  which  such  road  or  roads  shall  be  made, 
and  to  convey  or  devote  a  portion  of  my  land  tor 
the  purpose,  die  owner  or  owners  of  the  adjacent 
land  giving  up  and  devoting  a  commensurate  or 
reasonable  portion  of  Us  or  their  property  for  the 
same  object."  It  appeared  that  Mr.  J<mn  Baggallay 
acted  under  a  general  power  of  attorney  given  to 
htm  by  the  testator;  and  it  was  allef^  by  the- 
plaintiffs  diat  Mr.  Bichard  Ba^allay  (his  father> 
and  Mr.  Pidgeon  (now  dead)  took  little  or  no  part 
in  the  trust  matters. 

The  defendant  put  in  his  answer  which,  as  far  as 
ia  material,  was  to  the  fcdlowing  effect :— He  either 
expressed  ignorance  of,  or  admitted  mere  facts ;  bat 
as  to  the  plaintiffs*  case,  he  submitted  that  he  waa 
an  infant  at  the  time  when  the  transactions  alleged 
took  place,  and  not  bound  thereby.  That  thero 
never  was  any  agent  duly  authorised  of  his,  altlioug^ 
Mr.  John  Bag^lay  might  have  been  agent  for 
Thomas  Weeding,  but  admitted  that  Mr.  Hook  and 
Mr.  Lewin  acted  as  agents,  the  latter  subject  to  the 
approval  of  Mr.  John  Bi^fgallay,  but  having  n» 
power  to  represent  the  owners  of  the  Weeding 
estate ;  there  was  not,  in  fact,  any  negotiation,  nor 
was  Mr.  Lewin  theagentof  the  Weeding  estate,  and 
the  defendant,  moreover,  called  la  question  the 
ability  <rf  Mr.  Lewin  to  act  in  such  capacity ;  and 
denying  that  he  acted  under  Vandercom  and  Co. ; 
the  only  agent,  if  any,  being  Mr.  John  BaggalUy. 
That  Mr.  Hook  was  aware  alao  that  Hr.  Lewin  had 
no  power  to  agree.  Tho  answer  then  denied  the 
value  of  the  road,  and  that  the  trustees  had  any 
power  of  exchange.  The  defendant  then  denied,  m 
particular  Uie  part  alleged  to  liave  been  taken  by 
Mr.  Lewin  as  to  plans,  &c.  That  Mr.  John  Bag- 
gallay was  ignorant  until  after  1864  of  the  pai^ 
ticuhurs  of  the  ndiange,  and  was  notacting  trusteft. 
Tliat  the  solicitora  were  not  agents  t<x  the  estate^ 
nor  acted  as  Us  (the  defendant  s)  solidtors.  The- 
answer  then  alleged  ignorance  of  the  plaintiffs* 
taking  possession,  but  lUleged  that  any  person  lay- 
ing out  a  road  did  so  wrongfully ;  and  expressed 
ignorance  as  to  the  money  laid  ont  by  the  plaintiffs^ 
but  that  thcty  knew  there  was  DolHudiog  agreement 
although  the  road  was  dedicated  to  the  public,  eo 
far  as  the  plaintiffs  bad  power  to^  so.  A  JCr. 
Henry  Carry  had  been  ff^lf^  *ti©<*^gte- 
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prietT  oi  the  exchange,  and  It  appeared  la  erideaoe 
tiMt  he  had  given  an  unfaTOonMe  ofiaiaa. 

OJam,  Q.  C  and  J.  iVqpur  HiggUa^  appaand  for 
the  pUiDtifff,  and  contended  that  what  had  occnired 
«on«tiUited  an  aqui^  which  the  c<mEt  would  reoog- 
idaefor  thepwpoMof  enfoceUifltha  coDtnut  agauut 
the  defendant,  Hr.  llioinaa  Weeding  Weeding,  or, 
if  not,  that  there  waa  enffldent  to  entitle  pUio- 
tiff  company  to  the  inJuDction.  The  groaod  of  thia 
equity  waa  that  Mr.  John  Baggallay ,  baring  power 
under  the  will  to  aoraoge  to  make  roada,  being  Un 
natural  guardian  of  the  defmdan^  and  acting  under 
the  power  of  afctonwy,  had  not  only  aogaicaced  io 
the  tnoiBction,  but  urged  ita  ctHnpIetioo  up  to  a 
recent  period,  and  that  ue  infant,  on  the  ere  of  lus 
majority,  had  been  not  only  cegniMnt  of,  but  had 
taken  pan  in  what  waa  done,  and  ao^uiesoed  in  it 
all  until  he  was  twen^-ooe,  and  by  Itimaelf  and 
Mr.  John  Baggallay  must  be  held  btmnd  in  equity. 
That  eTeiything  having  been  done  to  cany  out  the 
«zchaoge  by  surrey,  fc^  Uw  reoudnder  w«  mete 
nacbioeiyT  and  the  plaintiff  compuy,  baring  hud 
•at  rary  lar«  nima  mi  the  faith  of  the  exchange 
heing  carried  oat,  tliat  was  such  a  part  performaaoe 
«•  the  oourC  would  consider  sufficient  to  make  a 
decree  upon.  The  defendant's  oondnct  was  most 
nnwonhyt  wd,  at  all  erenta,  that  alone  would,  in 
My  erent^  disentitle  him  to  any  coats: 

819  TioL  o.  U8,  SB.  16,  and  20 ; 

Damn  r.  a^wrrier,  7  Vea.  231 ; 

PHUng  T.  Armitage,  13  Tea.  85 ; 

Gregory  v.  MigheU,  18  Tee.  SZB ; 

Kmr  on  bgnnotiana,  tt. 

Oaum,  Q.a  and  F.B.LaWttt«t  the  dcfendut, 
afgaed  that  there  was  no  oonlraet,a«d  tkat  this 
'fiaae  waa  quite  distinct  from  ail  the  aullKnitiea,  in 
wfaidi  the  party  hold  to  be  boaad  was  himarif  a 
party  to  the  negotiations,  whereas  here  he  was  sot 
only  no  party  but  under  disability.  Moreorer,  2fr. 
Jfdin  Baggallay  bad  for  a  long  time  noted  on  the 
representatioD  of  Mr.  Hook  that  then  waa  a  con- 
«lnded  agreement  bmding  him  hand  aad  foot,  and 
the  moment  he  underalood  hov  tlie  matter  really 
was  situatad  he  had  repudiated  it.  It  was  a  diy 
question  of  law  whether  there  was  a  ooatraot  or  not, 
or  someUiing  tantamonat  to  it,  wiiich  traand  the 
Mendant,  and  it  was  in^osdhle  to  ocmtend  that 
there  was  any  aoeh  tiUng.  It  waa  to  be  legoetted 
fhat  obearrations  had  been  made  derogatory  to  the 
-defendant's  honour,  for  tibese  waa  nothing  to  compel 
liim,  ertn  in  hmour,  to  compete  what  he  nerar 
agreed  to  or  eatart^mcd,  and  it  anly  iwiuiiwil 
disoossioa  and  Inpertad  faito  tlM  omb  totally  inwa- 
wantmatter: 

8  Jk  9  rmL  a.  UB.  aa.  14^4<eO; 

Bton  T.  ^uHon,  8  Hisr.  887. 

Glaitf  Q.  C.  was  beard  in  re^y,  and  refetzed  to 

Jackson  T.  Peter,  5  Yes.  689. 

The  Vict-Chakoellok  (after  stating  the 
facts).— Hie  plaintiffs  are  tn  posseaaioD,  as  I  most 
nrfcignedly  hope  th^  will  coQtinae  to  be,  uid 
the  oaly  question  is  whether  I  can  deoree 
-meefflc  pernfrmanoe.  There  cMi  be  no  doabt 
ttat  the  acts  of  a  tenant  for  Ufe  are  toM  against 
these  in  remainder ;  and  I  am  oUIged  to  come  to  the 
eoaelosion  that  no  act  of  John  Baggallay,  nor  of 
the  Inchwuta  Commisaioners,  or  the  mother  of  the 
lafaat  tenant  in  tail  have  amounted  to  a  biading 
eontnet  to  bhtd  the  eatate.  Then  the  eolyqaeation 
is,  whether  that  which  might  hare  been  done  ander 
the  wiU  iias  been  snffieient  to  Und  it?  As  to  tUa, 
afterhearing  Mr.  Cotton's  argument,  I  am  of  Mfnioa 
on  the  evidence  of  Mr.  Lewin,  that  thia  road  is  aa 
adrantageoaato  the  Weeding  estate  as  to  Wetoester 
«rk,  and  clearly  falls  within  the  power  in  the  will. 
<TheVke4AaBoeUorx«ad the  power.)  Itwainot 


neecasaiy  that  a  road  aho^  be  givaB  for  anad: 
and  bad  pecliea  aeted  uader  tUa  popar,  tt  cooH 
have  beta  ooae  thraogh  the  Incloaan  Con^ 
aionera.  Bat  there  is  no  eridenoe  tiiat  the  tnatsN 
did  80  act  andcr  die  power,  alOoo^  Mr.  Jata 
Baggallay  might  have  done  it,  and  it  iright  hare 
be«i  adoptad  by  the  -other  two  ;  aad  tiMnfoce  I 
cannot  aasame  it  aa  againat  tha  dafendwt,  or  hM 
Ae  eatate  bound  ao  aa  to  makatedeaaeaikad.  I 
am  rery  sorry  for  this,  as  all  ttw  meriU  an  in  tkt 
plaintlffa*  farour,  and  I  apply  die  langaagp  of  Sk 
William  Grant  in  Blair  r.  Sttton  (nri.),  whare  he 
aaya,  "  I  cannot  beliere  Uiat  Sir  Richani  Sattea, 
when  able  to  iodge  and  act  for  himself,  will  ddnk 
(rf  taking  the  benefit  of  the  plaintiffk'  improremnlB 
without  makhig  Urn  a  conpeaaatiao  for  tiHm." 
Altbongh,  tberafoTft  I  am  oUiged,  oa  teiWeil 
grounds,  to  diaaiiaa  the  bill,  I  do  it  witboot  coHa 
After  some  disoosshMi,  die  Vioe-CbaDcellar  diaaelai 
the  deeiee  Bot  to  bedcawaapferaAjrtBi^ 

Solicltora  for  the  pluutiff^  &iutk  and  (Twtft. 

For  ttu  dafeadant,  VoMJamm,  Lam,  and  Ct. 


V.  0.  JA]QB*S  OOUSiZ. 
Bavectel  V  W.  H.  BmrMk  «nd  B.  T.  Bon«  bva. 
Baitiaawil  law. 

HoxmOK  V.  OsBOura. 

ItgnuUioM — SSoIb  of  gooduiU  bg  tutignM  it  baMimitlqf. 

TAtre  u  no  satoontia/  diffgrenet  bttwmn  ^aak»/^ 
gtoAoOl  of  a  ivaingMtw  a  trader  Mnmdf,  oarf  aaaa 
of  it  bji  Au  amgte«s  in  oaaiavpta/. 

A  max  h(u  no  riqkt  afUr  the  tale  of  tkt  goodwiB  of  itt 
butineat  igr  Aw  atngmtea  in  baaknipteg  to  r^atmt 
hima^  om  omrjpttg  oa  sr  camtuamig  cAof  Ovi&d 
butimm. 

The  defendant  Osborne  bad  carried  on  boiiaiai 
aa  a  cbeesemoager  on  premiaea  at  Lodgate-hill, 
kaowa  aa  OdMime  Hoaaa. 

In  May  1867,  Oibome  was  adjudicated  bankrapt 
On  1st  Aug.  1867.  the  plaintiff  purchased  from  hii 
aasignees  in  bankruptcy,  the  premises  in  Lndgate* 
bill,  with  the  flxtnres  and  trade  ulenaUa^  aad  tht 
goodwill  of  the  business. 

In  May  1869,  defendant  Oshnae  obtainea  his  dis- 
cbarge in  bankruptcy,  and  set  ap  in  bnaineasas  a 
cheesomonger  with  the  defendant  Faricer  (who  hal 
formaiiy  been  his  foreman),  in  premiaea  in 
Old  Baikj,  only  three  ioan  from  Ladgato4dIL 
He  called  nia  new  place  of  bnaineaa  Oabome  Hoaaib 
and  issued  adrertueaients  and  oircidars,  which  the 
UU  allesed  were  calculated  to  induce  the  paldietv 
bcttave  wat  the  busineas  carried  on  by  him  in  Ike 
Old  Bailey  waa  identical  widi,  or  a  cootinuatiaB^ 
the  budoeea  fonnerty  carried  ooby  him  at  Lw^j***' 
hilL 

The  pfauntiffs  filed  their  bill  against  Odione  aid 
Parker  to  reatrain  the  defendants  from  repraeenthift 
in  the  manner  alleged  in  the  Inll,  tbtir  banaaaa  M 
be  that  fanner^  carried  on  at  LudgataM),  or  • 
OMtbraaliBD  of  it. 

AmpUnt,  Q.  C.  and  J.  W  Chittg,  for  the  pWa- 
iiSHt  now  mored  for  an  iojonetina  aa  pr^jed  iij  (he 
MIL  aad  amtanded  that  the  aoodwiU  waa  aa  aaitf 


and  the  sale  of  It  by  his  asatgaeea  in  bankniglay^ 

£9,  Q.  a  and  J.  iV.  .a^9Ul^  In  tha  detatan 

ootitru. 

The  following  casea  were  cited:  ,^ril(? 
Chwtn.  T.  Dmtaha,  Jtdma.  Vt^ 


TBS  LAW  TQfBS  SEPOSTS^YAXxi^mn^SJ 


Q.  B.]       Anm  Bivbkb  Sibeu  (adk)  «.  TAb  MivukiiD  Ba.ilwat  Cohfaxt  (retps.)       [Q.  B. 


CmiwoU  T.  Lm,  17  TM..887 ; 

JbAnMn  T.  OsIIelw,  2  Ds  a.  J.  A  S.  4Mi 

IWdif  T.  2rfc,  8  H«r.  4Sa ; 

Bm  T.  Bvnmes,  9  L.  T,  Bep.  IT.  S.  581. 

Ilia  ViCB-CHAircBLunt  (irkhoat  oaHisg  for  » 
w^y)  said  Uwt  alcboiiBh  adnvttaoBMrt  wu  pro- 
Wtfy  tfae  object  of  tite-  sppliestioD,  yel  both  the 
pnrdMKr  and  defendant  were  entitled  to  their 
■tnet  legal  righta.  In  lulMtance  there  wu  do  dit- 
tiactiso  between  the  aale  of  the  goedwiU  of  a  bau- 
neH  bj  a  pereon  in  trade  and  a  aale  of  it  by  his 
BwignaM  in  bankrnptcy.  Whan  a  penon  became 
bankmpt,  the  goodwiU  bceame  an  «Mt  of  the 
eatate,  and  the  aangneea  had  a  right  to  tell  every- 
ning.  It  seemed,  to  be  settled  that  if  the  goodvill 
M  a  many  biuineu  nai  aold  he  had  no  r^t  to  re- 
praent  hiou^  u  cairyiDg  on  that  buainets  which 
hBhaaj(dd,nortoase  its  trade  marks,  ortotepreaent 
Umadfaathecontinaeroftbebaainesa.  It  might  be 
coaceded  thattheroiraa  nothing  tapnTOLe  the  de- 
fcodantfroiDMttinKiiplHuineuneztwwrtotheplun- 
ml,  from  repreaenting  that  he  had  been  twenty^ 
^  yaam  at  Oabome  Hooae,  or  from  repreeenting 
uat  Parker  had  been  hU  principal  assistant.  Bntthe 
wipiidant  had  no  riaht  to  call  his  boose  of  business 
(Monw  Boose,  as  that  was  t,  mode  ctf  representing 
im  boaineaa  to  be  the  aame,  *'Osbome  Hoase" 
being  tlie  JeaJgnation  at  the  bvaiiwM,  and  that 
name  could  only  be  assumed  to  make  the  public 
belieTe  that  it  was  Jhe  same  buBiness.  The  defen- 
^t  had  no  right  to  talk  of  the  old  and  new  firm 
m  aooh  a  way  aa  to  prodnce  an  impression  that  they 
weie  the  aune  burincsi.  The  advertisemaits  isaura 
by  the  defendants  appeared  to  be  utterly  imjnatifl- 
iw^  aa  Qiey  amounts  in  a&ect  to  a  fUtenent  that 
the  defendants*  business  was  the  same  aa  that 
catried  on  by  the  old  firm.  There  would  therefore 
be  an  injuiotton  —t— {"pg  the  defendants  from 
priag  bill-heads  hudng  si^  emblems  ae  described 
in  Qm  tall,  w  from  using  any  aooh  emblama,  oir- 
^tn,  and  ooUoeaaa  described  in  the  said  Mil,  aod 
oaa  in  an^  manner  holdiag  oat  that  the  defendants 
wncarrying  on  bnsineaa  as  ancceason  to  or  In 
Hotinuation  of  the  bnsineBs  iotmerly  canied  on  by 
ttad^udant  Oabome  ati  Ludnte4ull,  and  from 
wnflmiing  to  nae  the  name  "  Osborne  House,"  or 
'*Qtiiorae's  aoaie."  Tba  defendanu  te  nay  the 
CMtiof  tbeaoii.  ' 

MidtoM:  ZMttMn.and  Gk,  iM,  Jfam^ 
Mmi,  mi  raiiijAi. 


ouuirr  Qfv  avmam  warns 

tipBHiii  tar  X.  V.  aww^iad  J. 

Aaax  Bctkb*  Snu  (m-}  p-  Tn  Mnnjaiwr 
Bftuwjir  GoKPAKT  (raapa.). 

^Umoh—Sntani^jmon  had  be/m§  eamptntatim  made 
T'^J'  *  "-wy**"  Mmina  wiltia  sgrt.  8ft  a/*  <fa 

raa  Hi  ^       »■  »  ■ .  ^ 


Mtm  Att  1M6  db  mot  i^ph  to  a  am  wktn  t*e 
paruti  Aood  aatrtd  tndtr  a  miifiileii  UiM"  Am 
rigkttomm-tifmikeiamh. 

^  ^^t^  w^pmy  Sewiff  duxrvata  of  entering  ifMR 
*««  6^fcp0'  a»  ngnmamtimd  litm  eom  tt  for  eom- 
pntattoK  parfwmf  to  sect.  6S  of  the  abooe  Act,  pro- 
imdsr  aaet.  S9  to  iovs  a  mmpar  uomaaud  for 
mrmmig  uA  totgmnaim.  Om  oftke  nBtiem 
«to  wiiwiiMiiiJ  kmmm  o  dUnMUr  n  Ms  em- 


pamit  this  faet  mu  unhwum  at  ths  timt  to  tht 
^^anj/,  amd  Ms  eesjpnqr  MsraipM  tnttnd  iipeji  th* 

Bsldrtiat  MuitDosmXa  "Ht^"  nCnn^seAUii  Ma 

Dwoniii^  of  the  section. 

This  was  a  case  stated  by  justices  under  the- 
20  &  21  Vict.  c.  48,  and  was  as  follows : 

This  case  is  stated  by  ns,  the  undersigned,  Ste- 
phen Fonder  Eennard  and  William  Charles  Lake- 
Basbford,  Esq,.,  two  of  Her  Hajesty'a  justices  of  th* 
peaoe  for  the  county  ot  Middlesex,  according  to  the 
statute  made  and  passed  in  the  twenty-first  year 
of  the  reign  of  Her  Majesty  (Joeen  Victoria  (c.  48X. 
to  improve  the  administration  of  the  law  so  far  as 
respects  aonnaiy  piooeedingi  befin*  joatioeB  of  th» 
peace. 

On  the  18tb  Aug.  ISiSS,  the  above  named  Adam 
lUTCrs  Steele,  of  Cricklewood,  in  the  parish  of  Wll- 
lesden,  in  the  Bud  county  of  Middlesex,  Eso^  mado 
complaint,  in  due  form  of  law,  before  Patrick 
Douglas  Hadow,  one  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Middlesex, 
against  the  above  named  the  Midland  Railway  Com- 
pany, for  that  the  sud  company,  being  the  promo- 
ters of  a  certain  undertaking,  to  wit,  the  railway 
between  London  and  Bedfoid,  with  the  branches 
therefrom  by  the  Midland  Bsllway  (Extension  to 
London)  Act  186^  authorised  to  be  made  at  the 
parish M  HaidoDLin  the connty aforsaid, did  other- 
wise than  is  W  The  Lands  Claoses  Consolidation 
Act  1845  in  that  behalf  excepted,  unlawfully  an<I 
wilfully  enter  tuon  and  take  possession  of  certain 
land  of  and  in  the  possession  and  occupation  of  the 
said  Adam  Birers  Steele  there  situat^  which  sud* 
land  was  at  the  time  of  the  said  company  so  aa- 
afoietaid,  entsrlng  apon  and  taking  posaeiaioii 
thereof  as  aforesaid,  reqalred  to  be  pnrchased  and 
permanently  used  by  the  said  company  for  the  pur 

S>ses  and  under  the  prorlsions  of  the  said  Act  of 
arliament,  Tbe  Bfidland  Bailway  (Extension  to- 
London)  Act  IgfiS,  the  same  being  the  special  Act 
wttfain  the  tiw  fartent  and  msM^g  of  «w  Luda 
CUniea  GoBRdfditioir  Act  X84S— iriOnrnt  uyBodi 
coaaont  u  is  nentfoned  or  irfened  to  in  or  by 
KOt.  89  of  the  Lands  CUmbs  GonssttdatiOB  Act 
1845,  and  wfthottt  havliw  nnule  any  ndi  p^r~ 
meat  for  the  benefit  of  any  parties  or  party 
inteseated  In  tbe  said  land  or  such  deposit 
wtf  of  secori^,  as  arar  rgsroctiTety  oMirtlwied  w 
referred  to  in  or-  by  ^  Hia  aect.  88,  and  wttboat 
baaing  honi  f4s  and  viUiont  eoUuiion  paid  any 
QDHpMsariipn  agreed  or  awarded  to  be  paid  i» 
respect  of  the  said  land  to  any  petvon  whom  the- 
said  company  reasonably  believed  to  be  entided 
tbenlo,  and  without  hanng  depoaited  the-  same  in- 
the  Bank  of  Bagiand  or  otherwiee,  for  ^  beMfltof 
the  party  or  parties  interested  in  the  said  land,  iw 
made  aocli  depodt  tiy  way  of  leoari^  in  reepeot 
^enef  as  msutleaad  or  referred  to  in  tbe  said 
sect  89,  althon^  such-  peiwm  raigbt  not  le^lly 
have  been  entitled  thereto ;  and  that  thereby  and  by 
reason  of  soA  entry  and  taking  poeseasioo  as  afore- 
Bidd  tiMaaid  eempany  did  damage  to  Ae  mid  land 
to  a  large  amount,  to  wit,  tiie  som  of  800(M^  con- 
trary  to  the  etatote  insuoh  ease  made  and  pwridcd*. 
and  ^Ht  the  time  when  tbe  matter  of  the  said  com- 
plaint arose  and  the  time  of  the  commission  of  the 
said  offence  were  and  each  was  within  six  calendar 
moaOu  when  bnt  pastr  whereby  and  by  ftaoeof  tbe 
stattrte  in  that  b^slf  tbe  said  company  had  for- 
feited to  the  said  Adau  Binn  Steel*  the  anm  of  lOt 
and  also  the  snmof  SOOOiL,  tbe  amonntef  the  damag» 
which  waa  done  to  tbe  aaid  land  veaaon  of  audi 
entry  and  taking  poasession  therem  as  aforesaid. 

On  the  2nd  S^t.  1S68  the  said  complaint  came  on 
tobebeardbetoeos the  said  Stephen  PooderKeiuiacd 
and  William  C^iailefl  Lake  Baitaford,  u  inc^u- 
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tices  aa  aforesaid,  at  the  Court  House,  Edgware,  in 
tlif  said  countj,  when  both  parties  their  couaael 
appeared  before  us.  The  complaint  againat  the  s^d 
«-ailwar  compaoy  ariaea  under  the  Lands  Clauses 
Coii8<mdatioa  Act  184S,  sect  89. 

Upon  hearing  the  sidd  complaint  as  aforesaid,  it 
vas  proved  before  us,  and  we  find  aa  follows : 

Tlie  said  company  are  the  Midland  Bailway  Com- 
naiiy  mentioned  and  referred  to  as  tbe  Midland 
Kjiiln-ay  Company  in  the  Midland  Sulvu  Com- 
pany (Extensiou  to  Loudon)  Act  1868,  which  re- 
ceived the  royal  assent  and  was  pasted  on  the  22nd 
Jun<i  1863.  A  copy  of  this  Act  accompanies  this 
case,  and  is  to  be  considered  as  part  of  it. 

Before  and  at  the  rrapectire  times  of  giring  the 
notices  hereinafter  menUoned,  theaidd  AmmBirers 
Steele  was  possessed  of  a  certain  house  and  land  at 
Cricklewood  aforesaid,  described  and  delineated  in 
the  plan  which  accompaniea  this  caae;  this  plan 
«i)d  the  statements  thOTCon  are  correct,  and  are  to 
he  taken  as  part  of  this  case. 

The  land  which  was  entered  upon  and  taken  by 
the  said  company,  aa  after  mentioned,  has  been  con- 
tinually since  the  year  1855,  until  taken  possession 
of  by  the  said  company  as  herein  mentioned,  used 
«nd  occupied  by  the  said  Adam  lUven  Steele  with 
Ills  house,  and  was  always  during  that  Ume  neces- 
-vary  for  the  convenience  of  the  said  Adam  Birers 
"Steele  as  occupier  of  the  said  house. 

In  the  month  of  Sept  1864  the  said  company, 
under  and  by  Tirtne  of  tbe  said  Act  of  Parliament, 
save  notice  in  writing  to  the  nii  Adam  Rivera 
Steele,  dated  the  12th  of  that  month,  requiring  to 
jiurchase  and  take  for  tbe  purposes  of  tbe  last- 
mentioned  Act  a  part  containing  la.  Or.  28p.  of  his 
uforeaud  land,  and  which  was  subject  to  the  enact- 
jnent  contained  In  secL  fi  of  the  laid  Act  of  Par- 
-liamenL 

The  following  is  a  copy  of  the  said  notice : 

UUlaiid  BaUwagr  (ExtenaloQ  to  London.) 
Ton  are  reqnartod  to  tske  uotioe  that  the  Midland 
Xailwaif  Compsnr  raqolra  to  porchasA  and  take  f(v  the 
wuposea  of  uie  jIBdluid  Bailway  (Erteniloa  to  Iiondon) 
Act  18%  and  the  Ifidland  BaUwaj  lN«w  Lines  and  Addi- 
iaonal  X^mers)  Act  1861,  or  one  of  them,  all  that  l^^e 
or  pftTcel  of  land  ooBtalniiiE  bj  admeasarement  la.  Or.  SSp., 
or  then^bonta,  which  aaid  plec*  of  land  ao  required  as 
nloreaaid  is  rituate  in  the  pansb  of  Hendon,  in  the  conntr 
of  Middlesex,  and  is  parcel  of  the  larger  pieoe  of  land 
defiued  and  oeacrtbed  In  the  plans  and  doou  of  reference 
«t  the  railfraya  anthorised  br  the  said  first  abore-men- 
4ioned  Act  :depoclted  at  the  offloe  of  tliQ  derk  of  the  peace 
lor  the  said  oonntr  of  Middleeex,  with  tlie  Bo.  3  in  the 
■aid  parish  of  Hendon,  or  in  whatsoever  w^  the  same  is 
-thereui  defined  and  described,  and  for  the  better  description 
«f  the  land  ao  rMoited  ■•  aforesaid,  the  same  la  ddineftted 
Ma  a  plan  attached  hereto,  and  theriBOU  diatingwiahed  b7  a 
red  coloor.  And  the  saidoompanj  ore  willing  to  treat  and 
-asree  with  70a  and  every  of  70a  for  the  pnrchase  of  the 
load  and  hemdltameDt  so  reqn&ed  as  aforesaid,  and  aa  to  Uie 
-oompenaation  to  be  n^de  to  70a  and  every  erf  70U  tor  the 
danwge  l^t  may  be  suatainad  by  you  and  every  of  vou  by 
xeoflon  of  the  execation  of  the  works  aathoriaed  by  the 
mid  Acts  or  dther  of  them,  and  the  said  ooirpany  Iwreby 
.demand  from  yon  and  each  and  every  of  70a  the  parUonlora 
■of  yoor  reqwaUve  estates  and  intereata  in  tbe  landa  and 
.iMreditsLments  ao  required  as  aforesaid,  and  of  the  claims 
made  by  each  of  you  respectively  in  respect  hereof. 

And  yon  are  further  roquiied  to  take  noUoa  that,  it  for 
Awenty-one  d»a  after  the  service  hereof  von  aball  fall  to 
state  the  paruculara  of  yonr  reapectire  clauns  in  respect  of 
tbe  land  and  hereditaments  so  required  as  aforesaid,  or  treat 
with  tbe  said  company  in  respect  thereof ,  or  if  you  or  any  of 
7on  respectively  and  the  said  company  shall  not  a^ree  as  to 
the  amount  of  the  oompenaatlon  to  be  paid  by  the  said 
company  for  or  in  respect  of  your  respective  imterests  in 
the  premieea  so  required,  or  the  latereats  therein  whk^ 
70U  respectively  are  by  the  said  Acta  of  Fatliamaat  or  either 
of  them  enabled  to  aeU,  or  for  ai>7  damam  that  maj  be  aus- 
4ained  by  ron  rctpoativel7  by  reason  of  uie  execution  of  tbe 
works  autnorised  t>v  the  aaid  Acts  or  dther  of  them,  the 
said  company  will  forthwith  proceed  to  reouixa  the  omoont 
such  compensation  to  be  aettled  in  toe  manner  pro- 
vided by  Uio  said  Act  for  settling  cases  of  disputed  00m- 
j;«tu>.Lion.— Dated  this  leth  Sept.  1884. 

Oeooos  Bbowv,  BecretaiT  of  Uie  asld  Company. 
To  Adorn  Btvers  Bteele,  Esq.,  and  to  all  psnonfl  havinr  or 
claiming  any  estate  or  mtsiest  la  the  said  land  and 
luroditaments. 


On  the  8rd  Oct  1861  the  sud  Adam  BiverB  Stede 
serred  apon  tbe  sa^  company  a  notice  in  writing, 
having  leference  to  the  aforesaid  noUce  of  Sept 
186^  ai^'  Uie  s^  land  mentioned  therem,  signed 
by  him,  wUch  Is  as fiAlows: 

TothaMidlaDdltailwajCoamuiT.  _ 
lUe  notice  that  I  am  not  willing  to  Bul  or  convey  a  part 
onl7  of  my  house,  of  which,  by  your  notice  to  me  doted  the 
12th  Sept.  last  it  ia  stated  fliat  you  require  to  purdhoao  and 
take  part;  and  further  take  sotioe  ttiat  lamwiDfiiK  and 
able  foaeU  and  convay  thewboto  d  my  aaid  ^^..'^ 
estate  and  intonat  bi  my  mid.  honae  la  the  freehold  of 

inherttonoe  thereof  in  f  eeimple  in  posBeaekm.  

Dated  this  3rd  Oct  1884.  A.B.B1KBU. 
Cricklewood,  near  London. 

An  Act  of  ParUament  was  passed  in  1865  reUti^ 
to  the  said  company  ,  and  their  powers,  "videiicetr 
the  Midland  Bailway  (New  Lines  and  Additional 
Powers)  Act  1865,  and  by  sect  20  thereof  it  wu 
enacted  that  the  said  company  mi^t  from  time  to 
time  enter  upon,  take,  and  use,  and  a^ropriate  all 
or  any  of  the  lands  therdn  described,  inclndmg 
certain  lands  in  the  sidd  parish  ot  Hendon,  proTided 
that  except  in  exercise  of  the  powers  granted  by  the 
Midland  Bailway  (Extension  to  London)  Act  1863, 
the  company  should  not  enter  upon,  take,  or  use 
any  of  the  said  Unds  in  the  said  parish  of  Hcndoo, 
except  only  the  sites  (rf  certain  new  roads,  without 
the  consent  in  writing  of  the  respective  owne^ 
lessees,  and  occnirfers  of  the  lands  and  bonsea  called 
Eockhalls,  situate  in  the  said  paruh  of  Hendon,  on 
the  cast  side  of  the  Edgware  turnpike  road,  owonte 
to  tbe  aforesaid  house  of  the  said  Adani  KivCTs 
Steele,  situate  in  the  said  parish  of  Willesden,  and 
on  the  west  side  of  the  Edgware  tnrapike  road,  or 
at  tbe  option  of  the  company  until  the  aaid  ooin- 
pany  should  have  purchased  unda-  the  powers  of 
the  Act  1865  those  last-mentioned  respecUre  lands 
and  houses. 

The  said  Adam  lUvers  Steely  and  the  owners^ 
leasees,  and  occupiers  of  the  s^  lan^  and  houses 
called  Hockhalls,  presented  a  petition  to  tbe  Home 
of  Common8>g8inat  tbe  BUI  fbr  the  sud  Act,  the 
MidlandlBailway  (New  LInesand  Additional  Powers) 
Act  1865.  The  said  company  put  in  evidence  before 
the  committee  of  that  House  to  whom  the  said  BiU 
was  referred,  the  aforesi^  notice  of  the  said  Adam 
Eivers  Steele,  of  the  8rd  Oct  1864,  and  l^y  their 
couDsel,  Mr.  Crippa,  cross<e»unlned  tiiereon  befofe 
the  said  committee,  the  said  Adam  lUTers  Steele, 
who  was  examined  as  a  witness  in  support  of  tbe 
said  petition,  and  the  following  are,  among  <rther, 
questions  and  answers  upon  such  cross-examination 
which  are  taken  from  a  print  of  the  said  prooeed- 
ings  before  the  said  committee : 

871.  When  the  clause  come  to  be  put  fn  operation  dM  Jtja 
oerre  a  notice  on  the  Midland  Com^taj  to  take  Uie  ■mhtOB 
of  70urpTOpert7?-LaatSeptember. 

379.  Ia  that  your  signature  (handing  a  p^et  to  tbe  wit- 
ness) P— Yes.  ^  , 

373.  Do  you  know  that  you  have  power  vr  law.  U  mv 
part  of  your  property  is  taken,  to  oompd  tbam  nw»  tbm 
circumstances  to  take  the  whole  P— Any  port  of  ny  booM 

not  niy  property  that  relat«e  to  mj  house.   

S74r'nds  ]S  your  notice  i—**To  the  Midland  SoOwair 
Compan7.  Take  notice  that  I  am  not  wHllnf  to  sen  or 
convev  a  part  only  of  my  house,  of  which  by  your  nottoe  to 
me,  diterftte  mk  Sept.  last, » is  stated  thatyoujMjtoe  to 
purchase  and  toko  part :  and  farther  take  notioa  Oat  Z 


Dated  this  8»d  Oct  1884.— A.  B.  St«da.l>iAle*0(>d, 
London."  That  you  served  on  the  ooBanuiy?— I  ant  In 
that  answer  to  their  notlea  to  me  that  tMj  weoe  pduff  to 
take  port  of  my  propnr^.  .  .  ^.  ,  ^_ 

375.  Wm  this  Uie  plan  wliioh  oooomaanied  their  noUcw  to 
jou  of  what  they  reqiUred  to  take  P— i  have  no  doubt  thai 

376.  That  is  part  of  yoor  BaldP— Tea,  wTOA  I  oaonvT 
with  my  honae.  .  

377.  When  yon  aoy  it  is  vntot  yom  b<Msa.TMmM 
part  ot  a  field  ooea^ed  with  Uie  booaa  F— t>  w,  pert 
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an.  ISSSmui  tha  Aotjftna  doUm  wm  serred  In  IBM  }— 
TtoM  Oat.  1884. 

Tbe  Mid  Adam  RiyerB  Steele  viu  repreaeated  by 
RodweU,  Q.  C.  and  StqiAeawa  ai  hii  connwl  on  the 
Mid  peUtion,  but  in  re-examination,  no  fortlieT 
qoeitioni  were  pat  upon  tbia  matter. 

He  said  committee  afterwards  inserted  the  afore- 
■aid  prorisioa  in  the  20th  section,  but  did  not 
inclnde  the  said  Adam  Bivera  Steele  or  hti  said 
home  therrin. 

Hk  said  Adam  Krers  Steele,  and  the  owners, 
lessees,  and  occopiers  of  the  sud  lands  and  houses, 
called  Bockhalls,  afterwards  presented  a  petition  to 
tbe  House  of  Lords  against  tbe  said  BiU,  and  the 
mid  Adam  lUvers  Steele  propoeed  to  the  committee 
of  that  House,  to  whom  the  said  Bill  was  referred, 
that  irsrda  dmnld  be  added  to  the  aforesidd  pro- 
TisiOQ  in  the  said  20th  secUon,  extending  it  to  lum ; 
the  said  company  then  pot  in  evidence  before  the 
B^d  committee  tbe  said  notice  of  tlie  stud  Adam 
Hirers  Steele  of  the  8rd  Oct.  1864,  and  Mr.  Cripps, 
thdr  counsel,  then  stated  to  the  said  committee 
that  it  was  impossible  for  tbe  said  company  to  take 
any  part  of  the  land  of  the  said  Adam  Uiren  Steele 
witboat  taking  the  whole.  The  uuA  Adaai  lUrers 
Steele  was  represented  by  counsel  on  this  occasion 
'^Iso,  who  had  the  opportunity  of  being  heard  in 
reply  to  the  said  statement  of  Mr.  Cripps.  The  said 
committee  did  not  extend  the  aforesaid  prOTision  in 
the  said  20th  section  to  the  said  Adam  Rirers 
Steele. 

On  the  6th  Not.  18S5  William  Bryan,  a  clerk  of 
Messrs.  Beale,  Marigold,  and  Beale,  the  solicitors 
of  the  said  company  asked  lUclurd  Hall  the 
younger,  snrreyor,  to  go  with  bim  to  the  justices  of 
the  peace  sitting  at  Hampstead,  in  the  said  county 
of  liiddlesex,  for  the  purpose  of  beiog  nominated 
voder  sect.  85  of  tlie  Juanda  Clauses  Consolidation 
Act  1845  as  mn  able  practical  snrreyor,  to  value  the 
plaintiff's  land  comprised  in  the  said  notice  of  the 
12th  Sept  1664,  and  they  then  went  there  together 
t(a  that  purpose,  and  before  James  Marshall  and 
Bobert  Prance,  two  of  Her  Majesty's  justices  for 
the  said  county  of  Middlesex,  who  were  then  sitting 
tbete  as  anch  justices.  Mr.  Bryan  then  asked  tiie 
Slid  jnatlees  to  appoint  a  surveyor  to  value  the 
atoieMid  land  of  the  said  Adam  Rivers  Steele,  and 
anggested  to  them  in  substance  that  Mr.  Hall  should 
be  ^ipointed,  who  bad  acted  ia  similar  cases  for  the 
sud  company,  and  the  said  justices  then  signed  a 
Domioo^n  and  appointment  of  that  date  of  the  said 
Mr.  Hall  u  an  i^e  practical  larreyor,  for  deter- 
mining the  Talne  of  tbo  estate  and  interest  of  the 
said  Adam  Kivers  Steele  in  tbe  said  land.  "So 
notice  was  given  to  tbe  said  Adam  Kivers  Steele  of 
the  said  applicatioo,  nor  was  be  aware  that  it  would 
he  made,  and  he  bad  no  opportunity  of  showing 
cause  a^nst  such  appointment  or  attending  before 
the  said  justices  thereon. 

Tbe  raid  Bobert  Prance,  Esq.,  one  of  the  jnstices 
«ho  signed  the  nomination  and  appointment  of  the 
said  Hr.  Hal],  was  before  and  at  the  time  be  so 
signed  tbe  same  a  registered  shareholder  of  and  in 
the  i^d  company,  and  bad  been  and  was  such 
diar^older  continually  for  twenty-three  years  then 
lutpast 

On  the  19th  Jan.  1866,  the  said  Adam  Rivers 
Steele  had  delivered  to  him  by  a  clerk  of  Messrs. 
Beale,  Marigold,  and  Beale,  the  then  solicitors  of 
the  said  company,  a  bond,  dated  tbe  80tb  Nov.  1866, 
of  and  under  the  common  seal  of  the  s^d  company, 
nA  fee  hands  and  seals  of  John  Mercer  and  Josiob 
Lewis,  two  of  the  directors  of  the  aiUd  company,  as 
niKties  of  the  sidd  company^  for  payment  to  tbe 
Slid  Adam  Rtvers  Steely,  his  ezecntora,  adminis- 
trators, or  assigns,  of  the  sum  of  SOOl,  with  a 
condition  thereaoder  written,  reciting  that  the  s^d 
Wnjpany  required  to  purchaie  and  take  for  the 


purposes  and  under  the  powers  of  tbe  Midland 
Rulway  (Extension  to  London)  Act  1663,  apiece  or 
parcel  of  land,  being  the  aforesaid  part,  containing 
la.  Or.  28p.,  mentioned  in  their  said  notice  of 
tbe  12th  Sept  1864,  of  the  said  land  of  the  uii 
Adam  Rivera  Steele,  and  reciting  that  no  agreement 
hod  been  come  to,  or  award  made,  or  verdict  given, 
for  tbe  purchase  money  or  compensation  to  be  paid 
by  tbe  said  company  to  the  said  Adam  Rivers  Steele 
for  his  estate  or  interest  in  tbe  said  piece  or  parcel 
of  land;  and  that  the  said  company  were  desirous 
and  proposed,  under  and  subject  to  tbe  powers  and 
provisions  lyi  the  Lands  Clauses  Consohdation  Act 
1646,  to  enter  upon  and  use  the  same  for  the  puf- 
poses  and  under  tbe  provisions  of  the  said  Act, 
before  any  such  agreonent  or  verdict  should  be 
come  to^  mad^  or  givoi,  but  that  tite  said  Adam 
Rivers  Steele  did  not  consent  to  sach  entry,  and 
reciting  that  the  said  Richard  Hall,  jun.,  an  able 

Eractical  surveyor,  duly  nominated  and  appointed 
y  James  Marshall  and  Robert  France,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  in  accordance  with  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  1845,  had  deter- 
mined the  value  of  the  estate  and  interestof  the  said 
Adam  Riveri  Steele  of  and  in  the  said  land  at  the 
sum  of  SCO/. ;  and  that  the  said  company  had^  in 
pursuance  of  tbe  provisions  in  that  behalf  contained 
in  ^e  Lands  Clauses  Consolidation  Act  1845,  paid 
into  the  Bank  of  England,  in  the  name  and  with 
the  pilvity  of  the  Aocountant-General  of  the  Court 
of  Chancery,  to  be  placed  to  his  account  there  to 
the  credit  of  the  said  Adam  Rivers  Steele,  as  such 
deposit  by  way  of  security  to  bim  as  reqiured  by 
the  last  mentioned  Act  the  sum  of  800^,  and  by 
which  said  condition  it  is  provided  that  if  the  said 
company  should  make  swm  payments  unto  the  sidd 
Adam  lUvers  Ste^  or  aacn  depoalt  in  the  Bank 
of  England,  as  la  therdn  mentioned,  and  is  required 
by  the  statute  In  that  behalf,  that  tiien  tiie  MtSd 
bond  or  obligation  should  be  raiA,  otherwise  ahonld 
remain  in  full  force. 

Tbe  said  Adam  Rivers  Steele  has  continually 
since  he  gave  the  said  notice  of  Oct.  1864,  insiated 
that  the  said  company  were  bound  to  take  the 
whole  of  the  said  psoperty  comprised  in  the  said 
notice  of  the  8rd  Oct  1864,  in  compliance  there- 
with, and  that  port  of  the  said  land  comprised  in 
the  said  notice  to  treat  of  Sept.  1864,  was  part  of  his 
said  botts^  and  he  has  taken  proceedings  both  In  a 
Court  of  Chancery  and  in  a  court  of  law  for  tbe 
pnipote  of  trying  the  question  whether  he  is  right 
in  ms  contention  or  not  On  the  lat  Jan.  1868,  the 
said  Adam  B.  Steele  brought  an  action  of  eject- 
ment to  recover  possession  of  tiie  said  lands  taken 
possession  of  by  the  sud  company  as  after  men- 
tioned. 

During  the  time  while  the  said  proceedings  In 
Chancery  were  pending,  that  is  to  say,  on  the  lat 
Feb.  1866,  and  whilst  the  said  A.  R  Steele  was  in 
the  possession  thereof,  tbe  «ud  company  took  pos- 
session of  the  said  piece  of  land  comprised  in  their 
said  notice  of  tbe  12tb  Sept  1864,  and  also  of  24 
perches  more  of  tbe  land  of  the  said  A.  B.  Steely 
over  which  powers  were  given  to  them  by  tbe  afore- 
said sect  5  of  the  said  Act  of  Parliiiraent  <tf  1888, 
hut  the  aaid  A.  B.  Steele  was  not  aware,  until  Oct. 
1867,  that  the  said  company  had  taken  posseasion 
of  such  farther  part  of  bis  said  land,  tbe  sidd  com- 
plaint was  not  made  in  respect  of  the  said  24  perchee. 

The  land  of  tbe  said  A.  R.  Steele,  of  whidl  the 
said  company  so  as  aforesaid  took  possession,  was,  at 
the  time  auca  possession  was  taken,  in  the  poasessiott 
of  the  said  A.  a  Steele,  and  was  bis  property  in 
fee  simple,  and  was  part  of  a  meadow  of  his  which 
was  thereby  bisected,  leaving  tbe  greater  part 
thereof  on  the  East  ride  of  the  land  taken,  and 
farthest  aide  from  the  said  house 
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Steele  with  and  for  hu  conTenienee  at  occupier  of 
irhich  he        and  occupied  the  said  meadow. 

Id  Uxb  month  or  AprU  T8S8,  the  said  A.  R.  Steele 
flrBt  ascertMned  that  the  said  R.  Praoce  vas  such 
xegisteted  aharefaolder  ia  the  said  compaii7'aiafor»- 
Hid. 

On  tbe  Utth  Jane  1868,  and  thence  continually 
afterwards,  tbe  said  company  had  expnat  notice 
and  knowledge  that  tbe  said  Robert  France,  Esq., 
one  of  the  justices  who  signed  the  aaid  nomination 
and  appointment  of  tbe  aud  Mr.  Hall,  was  at  the 
time  he  so  s^ed  the  same  as  aforesaid  a  share- 
hdder  in  tbe  aaid  company  at  aforesaid.  He  sud 
B.  Prance  bad  bad  numerous  tranaactioas  of  bay- 
ing and  selling  shares  and  stock  in  tbe  SMd  com- 
pany, principally  between  the  yeara  1848  and  ISfiO, 
tbe  said  company  always  took  receipts  for  diridends, 
and  bold  many  receipts  signed  by  ttw  said  R.  France, 
and  transfers  of  shares  as  well  signed  by  bim.  Mr. 
James  Samuel  Beale,  one  of  tbe  firm  of  Messrs. 
Bcala^  Marigold,  and  Beale,  tbe  solidtwa  of  tbe 
aaid  company,  did  not  know  or  bad  he  any  reason 
to  suppose  when  Mr.  Prance  signed  tile  said  ap- 
pointment that  ha  was  a  shareholder  in  the  said 
company,  and  nerer  heard  Uiereof  till  the  I6tb  June 
1868.  John  Moore,  who  is  now  tbe  acting  secretary 
of  the  aaid  company,  and  WilUvn  Edward  Kazter, 
a  derk  in  die  lecretiuy's  oflSce  of  tbe  said  company, 
were  not  aware  eitfau  on  tbe  6th  April  1868,  or 
befors  that  time,  or  antil  afterwards  informed  of 
the  fact  by  the  company's  solioiton,  that  tbe  said 
Bobert  France,  in  bis  capacity  ot  a  jnatice  ot  tke 
peace,  or  in  fact,  signed  any  appointismt  of  a  aur- 
TSyor  under  tbe  Lands  Clauses  Consolidation  Act 
1845,  to  Talne  any  lands  belonging  to  the  si^d  A. 
B.  Steely  or  anr  other  person ;  beudes  the  facts 
herein  stated  and  aj^anng,  the  aiq)ellant  did  not 
give  any  evideoce  to  prore,  nor  did  the  respooduits 
give  any  eridence  to  disproye,  that  any  direetor, 
officer,  or  terrant  of  the  said  oompany,  who  knew 
that  the  said  B.  Prance  was  a  shareholder  of  the 
said  company,  was  aware  that  the  BtiA  B.  France 
bad  in  his  capacity  of  a  justice  of  the  peace,  or,  in 
in  fact,  signed  any  appointment  of  a  surrcyor  uoder 
tbe  Lands  Claoset  Conaolidatioa  Act  164S,  to  value 
any  laad  betonftng  to  the  said  A.  B.  St«^  or  uiy 
other  person,  nor  that  die  mendien  af  tke  ulA  firm 
of  Bei^e,  Marigold,  and  Beale,  or  ai^  otha  officer, 
agent,  or  serrant  <A  the  said  company  who  knew 
that  the  said  B  Prance  had.  In  Us  capauty  of  a 
jostice  of  tke  peace,  or  ia  fact,  signed  Mch  appoint 
meat,  knew  that  tbe  said  Mr.  Prance  was  a  sbare- 
boldMr  in  the  ooBip«y,  or  mti  ia  any  m»j  intereatad 
in  tiwmattar. 

The  railway  of  the  said  company  from  London 
to  Bedford  has  been  made  and  coosttaeted  oTer  the 
sud  land  of  tbe  said  A.  R.  Steele,  comprised  in  the 
Mid  notice  of  the  12Lh  Sept.  1864,  upon  an  embank- 
ment of  1&  feet  in  height,  and  has  been  ased  by  the 
waSd  aawoanr  tor  through  goods  tnSc  in  and  rinae 
the  noBth  of  Smt.  1867,  and  for  kul  pnUio  baOc 
in  gooda  and  coal  in  and  since  the  nuMUh  of  March 
1868.  The  railway  was  opened  for  ptMtDfertMffic 
on  the  16th  Jaty  1868. 

On  the  30th  Jane  1868  tiie  said  A.  B.  Steele,  be 
Aan  elaimiag  as  of  right  to  do  wv  entered  into  and 
nptn  that  sart  ei  tbe  aaid  zailw^  ot  the  anA  oooi- 
paoy  which  had  so  as  aforesaid  been  made  upon  and 
over  bia  said  land,  and  entered  into  and  iqientlia  slid 
land,  upon  which  the  said  aaUway  and  the  said 
embankment  bare  respeotirely  been  made  as  afore- 
said, and  remained  titese  for  ten  mhmtes  pickiug 
and  gathering,  and  there  picked  and  gathered,  cer- 
tain flowed  ng  or  seeding;  and  then  took  and  carried 
the  same  away ;  the  said  Adam  B.  Steele  gare  no 
notice  to  tbe  said  company  of  his  intention  to  enter 
on  the- said  land. 

On  th«  7th  July  IMS  the  said  Adun  BiTen 


Staete  'filed  a  supplement^  bill  in  H*er  Majesty's 
High  Court  of  Chancery  against  the  aaid  eOMfasy, 
prayiag  that  the  said  ooa^ftDy  might  be  tcstraiaed 
from  itrrtaing  for  public  tnfflo  tlieir  railway  ant  tbs 
kttd  of  tbe  said  A.  B.  Steele  comprised  in  the  aid 
notice  of  the  I2th  S^pC  1664.  aad  fiwa  osiag  ar 
inteiferug  with  tbe  aaid  land,  and  fromcflotiuaag 
in  posaession  thereof;  and  tikat,  if  necessaiy,  it 
tbigbt  ha  declared  that  the  said  appointment  of  a 
surreyor  insisted  upon  by  tbe  said  company  by  thrir 
answer  in  the  original  suit  was  roid,  the  said  B. 
France  not  being  a  justice  of  the  peace  within  the 
meauii^  of  the  Lands  Clauses  ConsoUdatiea  Act 
1845. 

Od  the  9th  July  1868  the  said  A.  B.  Steele  mored 
for  an  injunction  to  restrain  the  said  company  from 
opening  the  said  railway  for  public  traffic,  and  fn» 
using  or  interfering  with  the  said  land,  orfrun  con- 
tinuing in  possession  thereof.  Qiffard,  V.C.,  before 
whom  the  said  motion  was  made,  made  no  oider 
thereon,  except  that  costs  should  be  costs  to  tbe 
cause.  The  said  A.  B  Steele  appealed  to  the  Lofds 
Justices  from  tbe  decision  of  the  said  Giffard,  T.  C. 
Tbe  appeal  was  beard  on  tbe  30th  July,  and  «u 
dismissed  with  oosts.  The  jpoceedtnge  ia  ^  nit 
are  stUl  pending. 

On  the  7th  July  1868  tbe  aaid  company  by  the 
said  Messrs.  Beale,  Marigold,  and  Beale,  tiieir  tb«k 
solicitors,  gave  notice  to  the  said  A.  B.  Steele  tfcit 
pursuant  to  tbe  36tb  sectiiHi  of  tbe  Bailway  Com- 
panies Act  1867  they  would,  at  the  ez^tioa  d 
eevMi  days  from  that  dat^  ai^y  to  the  Baaid  of 
Trade  to  awfdnt  a  amreyor  poraaant  to  that  see* 
tion  ;  and  should  proeeed  to  take  all  other  steps  re- 
quired by  that  sectiw  and  the  86th  section  of  lbs 
Land  Cbuises  Act ;  to  give  to  the  said  A.  B  Steels 
proper  security  for  tbe  completion  of  tiie  pordMae 
from  him  of  the  lands  comprised  in  tiie  said  notices 
of  the  12th  Sept  1864  and  the  llth  Jane  ISW. 

The  Board  of  l^e,  on  the  18th  July  IB68,  ia 
pursuance  of  an  application  made  to  th^  by  the 
said  company  after  the  expiration  of  dtesereodsri 
referred  to  in  the  last- stated  notice,  but  without  w 
said  A.  R.  Steele  baring  any  notice  or  infonutioa 
as  to  the  time  of  making  tbe  application  fuitberar 
otherwiae  tiiaa  as  aforesaid,  or  as  to  who  was  in- 
poaed  to  be  aiqninted,  ^^inted  Hsniy  Aifliir 
Hunt  as  an  aUe  practical  surreyor,  to  det«niih» 
tbe  ralne  of  the  estate  and  interest  of  the  said'A  B 
Steele^  of  and  in  the  land  coc^oiaed  in  the  asid 
notice  of  tbe  12th  Sept.  1864 ;  and  the  said  H.  A 
Hunt  did  determine  the  Talue  thereof,  iadaftg 
cempeitsation  for  all  damage,  aaia  l»^Ui»BaihMf 
Cempaniea  Act  1867  direoted  to  be  indaded  fbeteln, 
at  the  sum  of  750J1,  and  Uie  compai^  paid  into-ths 
Jkuik  of  England  as  a  dqiorit  by  way  of  aeootity  u 
required  by  tbe  said  last-mentioned  Act  the  sam  d 
750/. ;  and  also  on  the  2l8t  July  186S  gare  to  tbe 
said  A.  B.  Steele  a  bond  dated  that  day,  and  ondK 
the  commoa  seal  <A  the  said  compaiiF,  and  tta 
hands  and  seals  of  William  Phillip  Mm  and  VIN 
liam  Unwin  Heygate,  Esqrs.,  two  of  the  dinetttaaf 
the  said  company,  as '  snreties  for  tbe  said  coib- 
pany  for  payment  to  the  said  A.  B  Stede,  his 
executors,  administrators,  or  assigns,  of  tbe  aoip  « 
7601,  with  a  condition  thereander  written 'te 
maUng  tbe  sane  roid  if  the  said  oaaapuyjbafcU 
make  such  payment  unto  the  said  A.B.  Sterte  af 
soch  deposit  in  tbe  Bank  of  Eagland  aa  is  tteiv 
mentioned  and  refoirad  by  tbe  stitaU  ia'ttat 
behalf. 

Tbe  said  land  of  the  said  A.  a  St«ele,«f  ^Mid 
the  said  company  as  aforesaid  took  pusesrisn  ia 
:Eeb.  1866,  was  at  tbe  time  of  the  said  «>ioiwV» 
as  aforasaid'  entering  apoo  and  takbg  pssieiBfoB 
thereof,  and  baa  erer  siootf  been  and  stilt  is 
to  be  purchased  and  permanentiy  used  by 
company  for  tbe  purposes  and  oader  tbe  uowM* 
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of  the  nid  Act  <a  BuHnMnt.  Hm  Hldfamd 
BaUT»7  (Extemioa  to  Loodon)  Act  1868,  sad  tbe 
■ud  eompmydid  enter  upon  and  uika  poMwiioa 
aCWMvd  of  the  wd  land,  and  froni  tiKsee  antil 
AM  time  of  maJdng  of  tin  and  complaint,  wMt  -the 
exception  oiriy  of  tin  afomatd  eabj  on  the  taid 
land  tbe  A.  B.  Btede,  on  the  aidd  SOth  June 
1868,  oare  continned  hi  pOMesaioo  of  the  eatd  land 
vitbooi)  any  luoh  oouBsot  as  ia  mentioned  or  refened 
in,  or  by  eeet.  89  of  the  IiandB  Clanaea  Gonaolidatiioo 
Act  IS45,  and  withont  having  made  anj  soch  pay- 
ment fur  the  benefit  of  any  partie*  or  iiarty  in- 
tereitedin  the  aaid  land,  or  mch  depocit  by  viyr  of 
Kcority  as  are  rec^tirely  mentioned  or  referred 
to  in  or  by  the  said  tect  89,  and  withont  having 
bona  Jide  and  without  coUuaion,  paid  any  com- 
pensation agreed  or  awarded,  to  be  paid  in  respect 
of  the  said  land  to  any  person  whom  the 
laid  eonpany  reamaUy  beliared  to  be  entitled 
thereto,  and  without  baring  demiUed  the  mm  in 
the  Baak  of  England,  or  o^rnie  for  the  benefit 
of  the  parties  or  puty  Interested  in  the  $iiA  land, 
or  made  auch  deposit  by  way  of  security  ia  respect 
thereof  aa  mentioned  or  referred  to  in  the  said  sect. 
89,  although  such  person  may  not  legally  have  been 
entitled  thereto,  save  only  and  except  that  the  said 
compuiy  on  the  aaid  aitt  July  1868,  gare  to  the 
said  A.  E.  Steele  the  bond  of  that  date  in  paragraph 
20  faereinbef(»e  mentioned,  and  made  the  payment 
tbereiQ  mentioned  into  the  Bank  of  England. 

It  was  proved  by  witnesses  called  on  behalf  of  the 
mU  A.  K.  Steele  tiut  to  Nnore  the  soil  and  clay 
wMch  the  aaid  company  have  placed  upon  the  ttid 
bud  of  tin  Mid  A.  B.  Steele,  for  tiw  parrne  of 
lomiiig  the  afoveaaid  embankment  for  their  ai^d 
imilvay  oTor  that  land,  wonld  cost  the  Sinn  of 
4s.,  and  that  snoh  was  the  damage  done  to  the 
Mid  land  by  reason  of  snch  entry,  and  taking  pos- 
•Msion  as  aforesaid  by  the  said  company. 

The  said  witoessM  vwe  not  cross-exaaiiBed  on 
bdiatf  of  the  aaid  Midland  Bailmay  Comfaay, 
whose  cooud  stated  be  did  sot  wUb.  to  cross  ex- 
aaiinethea. 

It  was  contended  bafote  ns  on  the  swd  famring  of 
said  conplaint  on  behaU  of  the  said  A.  R  Steele, 
Am  the  entering  upon  and  taking  ponssssion  by  the 
hU  ceo^any  as  mcotisned  in  the  e^  compiatnt  of 
the  said  land  by  the  said  A.  B.  Steele,  was  wUful 
within  the  meaning  of  sect  89  of  the  Lands  Clanses 
Consolidation  Act  1845.  Also  that  the  said  conk- 
psny,  resuming  or  continuing  in  possession  of  the 
Mid  land  after  the  said  A.  R.  Steele,  had  so  as  efere- 
ttid  eatwed  thereon  npon  the  sud  SOtb  June  1988, 
•ad  after  the  eaid  company  had  had  express  notice 
•ad  knowledge  as  aforesaid  that  the  said  B.  nnue& 
at  the  time  he  signed  the  aforesud  appointamrtaiid 
nonanation  of  the  6th  Nov.  1864  of  a  surveyor,  was 
a  Aatdiolder  in  the  said  company,  was  a  new  and 
vilfal  enteiiog  npon  and  taking  possesrion  of  the 
Mid  land  of  the  said  A.  R.  Stede  by  the  said  eom- 
puy.  AIsoj  that  the  matter  of  the  said  complaint 
*n»e  within  six  calendar  months  next  before 
nAksg  of  -the  said  complaint. 

■And  fnrttier,  that  the  said  company  having  con- 
wUKd  in  possession  of  the  said  land  of  the  said  A. 
&  Steele  from  the  time  when  the  said  company  so 
M  ^owssid  first  entered  opon  and  took  posseaeion 
tetNof,  nntil  the  tiB»  of  the  making  of  the  said 
C^^tint,  witii  the  exception  of  the  aforesaid 
^tiy  on  the  said  land  by  the  said  A.  B.  Steele  on 
tee  said  SOtik  Jane  1868,  was  out  continned  act  and 
Vvt  of  the  matter  of  the  said  com]rtaiDt,  and  that 
tea  fate  limited  fw  makag  the  said  eomplatat  bad 
■KpRvieasly  toflnmakingof  the  same  commenced 
tenn,  watiAerente  did  not  so  commence  nntil 
»f mUk  Jnae  1898,  which  was  within  six 
esRndar  months  next  before  the  mddng  of  the  said 
**»>W>t  Aadfvthar,  that  if  the  tinieUmitad 


for  aaltiiq;.  the  s^  complaint  did'cemmeoee  to  ran 
on  or  before  the  20th  June  1866,  then  that  a  new 
nutter  of  com^aiat  by  the  said  A.  R.  Steele  against 
the  said  company,  arose  npon  the  said  company 
having  entered  upon  and  taken  possesnon  of  m» 
mU  land  after  the  said  entoy  thercen  of  the  said 
A.  R.  Steele,  and  wittfn  six  caleodsr-nmithfl  next 
before  the  making  of  the  said  complaiot 

It  was  contended  on  behalf  of  the  said  company 
that  the  said  entry  and  taking  possession  of  the  said 
land  by  the  said  company  was  not  wilfnl  within 
the  meaning  of  tba  said  69th  secMon  of  the  said 
Lands  Clauses  ContoUdatioa  Act  1845. 

We,  npon  hearing  of  the  aaid  complaint,  fotmd 
and  decided  that  the  entering  npon  and  taking  and 
retaining  possession  by  the  said  company,  as  men- 
thmed  in  the  said  complaint,  of  the  land  of  the  said 
A.  R.  Steele,  althoagfa  unlawfol  npon  the  groaod 
that  the  said  B.  Prance  was  a  shareholder  in  the 
said  company  aa  aforeadd,  and  thsMfeie  incoB- 
petent  to  join  in  the  Mid  appointment  of  the  uid 
Rioliard  Hall  the  younger  as  aforesaid  was  not 
wilful  witluQ  the  oteaaing  of  the  sasi  seot.  89  of 
the  Lands  Glauses  ConsotldaCion  Act  1846,  we 
ttierefoee  dismissed  the  said  conplaiBt  with  eoste. 

Wbtreiqnn  the  said  A.  R.  Steele  did,  psmnant  to 
the  first- meotioDedsUtata,  witfaia  three  days  after 
Uie  aaid  daterminatioD— that  is  to  My,  on  the  Sod 
Sept.  1666  duly  apply  in  writing  to  us,  the  said 
justioes,  to  state  and  sign  a  case,  aattiag  forth  the 
facte  oad  tiio  grounds  of  -  o«r  dewrminatian,  for  the 
opinion  of  this  hcmouiable  court,  and  he  having 
duly  entered  intoa  recognisance  to  pnseBide  iridt> 
oat  delay  sueh  appeal,  ud  to  sidmnt  to  tlie  jad^^ 
mant  of  thie  h<mourable  ootu*^  aad  pay  saeh  ooate 
as  may  be  awarded  by  the  saase,  as  Te<toired  by  the 
sud  statnte  in  that  behalf,  we  the  said  justices  do 
hereby,  ia  poflsoaoce  of  tia  said  statots,  state  and 
siga  tlie  case  accordingly. 

Aad  it  appears  to  us,  and  we  hunUy  lahaiit  to 
thia  hoaooratole  covt,  that  the  questions  of  lass 
ariaiiV  upon  the  case  am— first,  whatho'  the  said 
company,  in  eaSeringi^Kai  and  tafciqg  possession  in 
the  month  of  Feb.  1866,  as  aforesaid,  of  the  land 
the  said  A.  B.  Steely  or  coatinuing  or  beiag  ia  pos- 
sessioii  thereof  as  aforesaid,  either  until  ac  utar 
the  said  A..B.  Btede  had  so  as  aloiasaid  entered 
thereon  upon  the  said  aoth  June  1868  was  a  wilfnl 
entering  xiyon  aad  taking  possessienof  the  said  land 
within  the  true  hsteat  mi  meaning  of  sect.  89  oi 
th&LandsGlaases  ConsotidatiOQ  Act  1645;  aad, 
secondly,  whether  the  matter  of  the  sadd  complaiot 
arose  within  six  oaleodar  months  next  balaca  the 
making  of  the  said  oom^aint.  If  the  opf  nisn  of 
the  ooort  be  ia  the  afflrmative  npon  both  the  aaid 
gneaUoos,  then  such  order  to  be  made  by  the  sud 
conrt,  under  the  Act  of  Parliament  in  that  hriulf, 
as  to  the  said  court  may  see  fit ;  if  otherwise,  -fllBB 
our  said  determination  is  to  stand  affirmed. 

Given  nnda  our  hands,  this         April  IS69. 

By  sect.  59  of  the  Lands  Clauses  Consolidation 
Act  1845  (8  Viet,  c  16),  it  is  enacted  that  on  ap^ 
cation  by  the  promoters  of  the  undertaking  to  two 
justices,  and  upon  proof  that  any  parly  entitled  to 
compensation  ia  by  reason  of  absence  from  tte 
kiof^om  &e.,  prevented  from  treating,  "waxAi  par- 
ties sh^  writing,  nnder  their  hands,  nomlBale 
an  able  practical  snrveyor  for  determining  snch  com- 
pensation as  aforesaid,  and  snch  surveyor  sheH 
determine  the  ssme  accordingly,  and  shall  annex  to 
his  valoatton  a  dedaration  in  writing  sabscribedby 
him  of  the  correctness  thereof." 

By  sect.  85  it  is  enacted  that  if  the  promoters  of 
the  undertaking  shall  be  desinnu  of  entetii^  Tmoo 
aad  using  any  snch  land  before  an  agreement  m& 
have  been  come  to,  an  award  mads,  ot  rerdict 
given  for  the  purchase-money  or  compensation  to  be 
paid  by  tiwm  in  respect  of  snch  Im,  it  sbaB  be 
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lavfol  for  them  to  deposit  in  the  bank,  by  vaj  of 
Kcurity,  dther  the  amonot  of  purchase-iiMmey  or 
oompentatlon  claimed  hj  anj  party  intoested  Id  or 
entitled  to  Mil  and  convey  ioc^  lands,  and  who  shall 
not  consent  to  sach  eatir,  or  such  a  tarn  as  shall, 
by  a  surveyor  appointed  by  two  justices  in  the  man- 
ner hereinbefore  provided  in  the  case  of  parties  who 
cannot  be  found,  be  ctetermined  to  be  the  value  of 
•Dch  landi^  Ac. 

By  sect  89  it  Is  enacted  that, 

If  tbe  promoten  of  Oie  undertaking  or  anjr  of  their  oon- 
tnoton  shall,  except  u  aforesaid.  wUfnUT  enter  upon  and 
tatepotsorolon  of  any  lands  which  ahiOi  be  required  to  be 
parohased  or  permaneutly  need  for  the  porposee  of  the 
Bpedal  Act,  without  snch  oossent  as  aforMala,  or  without 
having  made  nuch  payment  for  the  benefit  of  the  parties 
interested  In  the  land^  or  such  depoelt  by  way  of  security 
sfl  aforesaid,  the  promoters  of  the  undertaking  shall  forfeit 
to  the  party  in  poesession  of  such  lands  the  sum  of  101. 
OTei  and  abore  the  amonnt  of  any  damage  done  to  such 
lands  reason  of  such  entij  and  taking  poesesaion  as 
aforesaid,  such  penalty  and  damage  respectlTely  to  be  re- 
ooreted  before  two  Justices,  fto. 

Prentict,  Q.  C.  (Haickint,  Q.  C,  LUth,  and  TAeatger 
with  him)  appeared  for  the  appellant.— The  entry 
of  the  resiKHidents  on  tbe  Uod  was  nnlavfol  inas* 
mnch  as  tne  raircjor  (Mr.  Blehud  Hall)  wai  not 
duly  appointed^  one  it  the  jnatioes,  Mr.  Robert 
Prance,  being  a  sharehdder  In  tbe  Midland  Railway 
Company.  fCocKBOBV,  C.  J. — The  complaint  is, 
continuing  m  possession  after  notice — a  mistake 
eeema  to  have  been  of  not  the  sligbtest  importance.] 
The  question  is,  what  is  "  wilfaUy  entering  upon 
lands  ?"  It  was  the  duty  of  tbe  company  to  have 
procured  a  proper  authoii^  tor  Unix  surveyor,  and 
although  they  may  not  have  actually  known  at  the 
time  that  Mr.  France  could  not  legally  act  in  the 
matter,  they  were  bound  by  their  wrongful  act, 
eapedaUy  alter  they  had  express  notice  from  Mr. 
Steele^  [CocKBDKK,  C.  J.—  Can  yon  say  that  an  act 
is  done  wiUuUy  wrong  if  the  pa^  reu^  believes 
he  has  authority  to  do  it  f  1  He  must  take  care  to 
satisfy  himself  that  he  is  acting  lawfully.  Even 
upon  an  indictment  for  a  misdemeanor  it  would  be 
no  excuse  that  ho  did  not  act  wilfully  if  he  rrally 
disobeys  the  law.  This  was  held  in  Reg.  v.  iVice,  11 
Ad.  &  EU.  727,  where  a  party  was  indicted  for  a 
misdemeanor  for  refusing  to  register  the  birth  of 
his  child,  and  in  which  Lwd  Denman  said,  "  He 
is  therefore  brought  within  the  principle  and  the 
veiT  words  of  the  decisions  alluded  to,  having  wil- 
fully (though  in  one  sense  innocentiy)  refused  to  do 
thai  which  he  was  lawfully  required  under  the  Act 
to  do.**  He  referred  also  to 

HiKbcm  V.  Jr£«a,  3  L.  J.  66,  M.C. 

BuUMmon  v.  The  MancKeaier,  Burv,and  Rottm- 
dale  Railmaf  Company,  15  H.  it  W.  314. 

Llosfd,  Q.  C,  for  the  company  was  not  called 
upon. 

CooKBURV,  C.  J.— We  are  against  you.  I  am 
clearly  of  oi»nion  that  the  term  "wilfully,"  as 
used  in  the  89th  section,  means  an  absence  of  an 
honest  belief  on  the  part  of  the  company  of  the 
existence  of  the  conditions  precedent,  whm  they 
eotoed  upon  tiw  land  it  must  be  supposed  from 
all  the  circumstances  that  Qiej  believed  they  h&d  a 
right  to  do  BO.  They  were  certainly  at  that  time  in 
ignorance  that  one  of  the  justices  who  signed  tbe 
auth«ity  to  the  surveyor  was  a  shareholder ;  and 
altfaou^  they  continued  in  possession  after  they 
became  acquainted  with  that  fact,  that  does  not 
make  their  wiginal  entry  wilful. 

BLAcxBiTBir,  J. — I  am  of  the  same  opinion.  The 
-justices  say,  "  We  decided  that  the  entering  upoa 
and  taking  and  retaining  possession  by  the  said 
oonmany  u  mentioned  in  the  said  com|daint,  of  the 
laad^of  the  said  Adam  Rivers  Steele,  although  un- 


[Q-  B. 

lawful  upon  tiw  ground  that  the  said  Robert  Prance 
was  a  aharehfJder  in  the  said  conyany  as  aforesaid, 
and  therefore  incompetent  to  jou  in  the  said  ap- 
pointment of  the  said  Richard  Hall  the  younger  as 
aforesaid,  was  not  wilful  within  tbe  meaning  of  the 
said  section  89  of  tbe  Lands  Clauses  Omst^datiMi 
Act  1845 ; "  and  I  am  of  opinion  that  in  cmung  to 
that  decision  they  were  perfectiy  right. 

Mblmb,  J.— The  word  "  wilful "  may  have  a 
different  meaning  accordii^  to  drenm  stances,  as 
where,  without  consent  or  paying  mon^  or  any 
supposed  anthority,  a  party  takes  possession.  But 
in  the  sraise  in  which  the  word  is  lued  ta  this  sec- 
tion, the  conduct  of  the  company  was  not  wilfnL 

Hahkeit,  J.  oODCuned. 

Jwfymeat  /or  tie  re^mtdnU. 

Attorneys  for  the  aiqpellaats,  StetU  and  Sm, 
Bloomsbury-square. 

Attorneys  for  the  rMpoodents,  Bea/e,  MarigtiU, 
and  Bwkt  Park*street,  Weabninster. 


Wtiaudmi^  Nov.  10. 

GiDKON  SiOTH  (app.)  V.  Edvabd  Maokib  (resp.), 

Bighwoj/ — Scrapaig$  of  a  road  deposited  on  the  side* — 
Be/naval  <f  tamo— Sect.  118  of  tie  S  Geo.  4,  c  136 
{the  General  Turnpike  Act). 

Upon  oa  infarmatwn  offovitt  (fts  of^t^aM  for  breakiwf 
vp  the  toil  of  certain  land  or  ground  louhin  25  feet 
from  the  middle  or  centre  of  a  tvrmtiJce  rood  wider 
sect.  118  of  the  8  Goo.  4,  c.  126  (fAe  Getierat  Tm- 
pike  Acf),  it  tmteared  in  evttfeiKe  that  the  toil  in 
qaeation  contuteaof  a  bank  covered  vsith  turf,  of  from 
one  foot  to  eightwn  inches  higher  than  the  atfyiiming 
water  (oUa  of  the  road,  and  Aat  the  appelimt  Am 
emistlf  apartwn  of  tadi  bank  to  be  broken  Hp,  and  the 
turf  and  toil  removed.  It  root  contended  that  the 
bank  was  fonted  bj/  road  tand  scraped  from  the  road, 
and  ^iread  from  time  to  time  on  the  land  bjf  the  road- 
tide,  and  that  what  had  been  broken  vp  and  ttdcen 
awqv  did  not  come  within  the  118M  seeftoa.  It  was 
Jvriner  given  in  emdenee  that  the  fraat  appeared  to  kaet 
been  to  formed,  but  that  for  a  great  mamf  fwm  it  had 
been  covered  with  twrf.  Upon  this  the  jtutiat  eea> 
vieled  the  cqip^ant  z 

Sdd,  that  they  were  right  in  to  doing. 

This  was  an  appeal  against  Uw  deddon  the  jos- 
tices  of  the  peace  for  the  county  of  Surrey  upon 
an  information  preferred  by  tiie  respondent — ^tlw 
surveyor  of  roads  for  the  Croydon  highway  district 
— against  the  appellant,  under  secL  118  of  the 
8  Geo.  4,  c.  126  (the  Greoeral  Tom^e  ActX  for 
having  at  Conlsdon  in  tlie  month  of  Oct.  1868 
broken  up  the  mKI  of  oertain  land  ot  ground  within 
2&  feet  from  the  middle  or  centre  of  the  tumioke 
road  leading  from  Croydon  to  Reigate.  Hie  infor- 
mation was  heard  beforo  the  justices  at  a  petty  ses- 
sions held  at  Croydon  on  the  I9th  Dec  1868,  and, 
by  adjournment,  on  the  2nd  Jan.  1869,  and  tbe  jus- 
tices convicted  the  appellant  of  the  said  ofEotoe^ 
and  adjudged  him  to  pay  Is.  for  a  flne^  and  I4s.  6cL 
costs.  Tbe  appellant  being  dissatisfied  with  the 
decisicm  as  being  erroDeoiis  in  pdnt  of  law,  gave 
notice  of  application  for  a  case  under  the  30  &  31 
Vict,  c  48,  tor  the  opinion  of  the  Court  of  Quern's 
Bench,  and  he  duly  entered  into  a  reoc^:nisanoe  as 
required  by  the  Act  ttf  Parliament^  and  tbe  jnstioes 
accordingly  stated  and  dgned  the  following  case: 

On  the  east  side  of  the  turnpike  road,  leading 
from  Croydon  to  Reigate,  thm  is  in  the  parish  of 
Coulsdon,  in  tbe  county  of  Sumy,  a  stripe  of  waste 
land  or  ground  lying  between  the  road  and  cntaia 
cultivated  land ;  part  of  it  was,  till  broken  up  by 
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the  app^Uot,  covered  with  turf,  and  was  from  a 
foot  to  eighteen  iochea  higher  thaa  the  road,  aod 
part  of  this  atrij;»  had  beea  formeily  ucarated  as  a 
grsTel  pit,  leariDg  between  the  pit  and  the  road  a 
buk  corered  wi^  tnrf,  and  from  one  foot  to  eigh- 
teeo  iDcbes  higher  than  the  adjoining  water  table  of 
the  said  road.  It  was  proved  that  the  defendant  had 
cvued  a  portion  of  thia  bank  to  be  broken  up  and  the 
torf  and  Mil  remoTed,  and  that  the  ^ace  at  which 
nek  IneakiDg  up  took  place  was  wltbm  the  distance 
cl  tweD^-flre  feet  from  the  middle  or  centre  of  the 
nid  road.  Bat  it  was  contended  on  his  i»rt  that  the 
■trip  of  land  in  question  was  a  bank  formed  of  road 
land  scraped  from  the  road  and  spread  from  time  to 
time  on  the  land  hy  the  road-side^  and  that  what 
had  been  broken  up  and  taken  away  did  not  come 
withm  the  meaning  of  the  118th  section  of  the 
General  Toropike  Acl^  which  it  was  nrgvd  had  refer- 
ence only  to  the  natural  or  original  surface  of  the 
loiL 

The  respondent  (the  sarreyor  of  the  road)  and  a 
labourer  employed  on  the  road,  who  were  witnesses 
for  the  prosecution,  deposed  that  the  bank  appeared 
to  them  to  have  be^  so  famed  from  the  scrapings  of 
the  road.  It  appeared  in  eridence  that  the  portion 
of  the  bank  wtiich  remained  was,  after  the  appellant's 
remoral  of  the  soil  in  ciuestion,  reduced  to  about 
two  feet  in  breadtli,  the  grarel  pit  lying  open  im- 
mediately beyond  it.  That  as  long  as  the  witnesses 
could  rembember  (and  one  of  them  remembered  the 
bank  for  fifty  years),  the  bank  in  question,  both  the 
psrt  tikea  away  and  the  part  left,  had  been  corered 
with  turf,  like  the  part  still  left.  No  further  eri- 
dence was  giren  as  to  the  formation  or  condition  of 
the  bank  than  as  above  appears.  We  were  of 
opinfaui  and  found  that  there  was  not  sufficient  evi- 
MDce  to  prove  that  the  hank  so  broken  up  as  above 
mentioned  had  been  formed  by  the  accumulation  of 
toti  sand,  as  aUeged  for  the  defence ;  and  that  it  it 
had  been  so  formed,  the  sand  so  accumulated  bad 
liecome  so  incorpcnated  with  the  original  surface  of 
the  soil,  and  that  the  said  bank  was  at  the  time  of 
ooDunitting  the  alleged  offence,  soil  of  land  or 
gmmd  within  the  distance  of  25  feet  from  the 
centre  or  middle  of  the  turnpike  nwd,  within  the 
aeuiDg  of  the  section  in  question,  and  ve  accord- 
ing convicted  tlie  appollaot. 

The  qoestioQ  for  the  opinion  of  the  court  is, 
whether  the  convictiCKi  be  erroneous  in  point  of 
uw  r  If  so,  tbe  coaTictim  to  be  quashed ;  if  not, 
toAand. 

Given  under  our  handi  this  13th  March  1869. 

T.  H.  R  Edbidoe, 
JoHK  Eastty, 
Justices  of  the  Peace  for  the  County  of  Surrey. 

By  sect  118  of  the  8  Geo.  4,  c  126  (The  Qeoeral 
Tmi^  Act;  It  la  enacted: 

U  sar  paxaon  .  ,  .  AaU  make  any  dnin,  nttar,  dnk,  or 
ptauxioras  aciota  or  otbarwiss  tveak  up  or  lAjnro  tb«  box- 
■01  ot  aaj  tnnq^s  road,  or  of  any  part  thereof,  or  sball 
poi|^  hmvw,  or  brsak  op  the  aoO  of  on;  land  or  groimd, 
s^iD  plooi^dqr  or  iMBDw&c  the  adjaoant  IsiBda  atwU  tors 
MM  or  thatr  j^ongh  or  harrow  in  or  apon  mbj  Und  or  ground 
wnUatlu  dutvuso  atorsaald  faomtoe  tniodle  or  centre  of 
■^taimika  nadmada  <»  to  be  made  . .  .  evarrpsnoa 
n  aOrndbc  AaD  loslBit  flor  ersKf  sndi  oflHwa  Mb. 

FHHrick  appeared  for  the  appellant.— Mr.  Smith, 
the  appellant,  merely  took  away  the  road  sand  which 
hsd  been  scraped  from  the  road,  and  no  part  of  the 
niginal  soil.  It  is  contended  that  he  has  not  broken 
^  or  injured  the  surface  of  the  road.  The  pro- 
woD  of  the  118th  section  was  intended  to  prevent 
we  breaking  up  of  the  original  soil,  and  not  a 
Jjwe  deposlL  [Blacmom,  J.— What  difference  is 
there  ?  In  fact  there  is  nowadays  very  little  of  the 
natural  soil  upon  the  surface  of  the  land.  Cock- 
BUBK,  C.  J.— You  »y  that  if  the  soil  is  artificial  it 
■■y  be  removed.]  The  section  does  not  intend  to 
JKrent  the  owner  of  the      from  taking  awayaqj 


artificial  deposit.  It  does  not  say  "break  up  the- 
land,"  but  *'  the  soil  of  the  land."  It  was  in  evi* 
denee  that  the  hank  waa  formed  cf  the  sand  from 
the  road.  [Cockburh,  C.  J.— But  it  was  covered 
with  turf.  Blackuubv,  J.— And  for  fifty  years 
and  upwards.  Were  not  the  justices  justified,  even  if 
it  had  been  originally  soil  from  the  road,  in  finding 
that  it  had  become  incorporated  with  the  land?' 
CocKBCRv,  C.  J.— If  it  were  not  originally  a  part 
of  the  soil,  it  certainly  had  become  such.] 

Cbve,  for  the  respondent,  was  not  called  upon. 

CocKOomr,  C.  J.— 'We  are  all  of  oi^nion  that  t!b» 
objection  cannot  be  supported. 

JudgmaU  for  the  rt^pondeM. 

AHota&y  for  a^ieUant^  W.  H.  Ramimdt  CrOydon. 


oomiT  OF  ooioEoir  fiiXas. 

Bspoitad  hr  M.  W,  McXaLuat  and  H.  H.  Hockixo.  Eaqran. 
BanlsterMt-lM. 

VunthgNm.  II. 

AHBa  V.  Watkblow  and  otHBna. 

Gompotition-dud,  regitirar'*  eertifieate  >ff— tariff'-— 
Trap<tt»—Th«  B.  L,  C.  A.  1849  (18  »  18  Fitf. 
c.  106),  ss.  112,  118— Z'Ae  B.  A.  1861  (24 
VicL  c  134),  a.  198. 

TW^poM  cannot  be  maintauted  agaiMt  the  Aer{^  or  JU» 
bailiff  for  detaining  in  priwoa  on  civil  procen  a  man 
who  hai  obtained  th«  eartijieau  of  the  chief  rwiitrar 
of  the  Court  of  Banhvptcy  of  A*  JiUj^  and  r^i$' 
tratioa  of  a  deed  qf  congtotitimi  under  the  I92nd 
tection  qf  th«  R  A.  1861,  even  though  tha  iher\ff  Aas 
notice  of  the  certi^oate. 

Ames  V.  Colnaghi,  18  L.  T.  Bqt.  N.  S.  327  L.  Rep, 
8  a  P.  359  ;  87  L.  J.  159,  C.  P.,  commented  on. 

The  declaration  was  for  assault  and  faUe  im^ison- 
moit. 

The  defendants  pleaded  a  jostiBcation  under  n. 
vrrit  of  exigifaeiat  •directed  to  them  as  sheriffs  of 
the  county  M  Middlesex. 

The  pliQntiff  new  assigned  that  before  the  defen- 
dants took  the  i^ntiff  into  custody  as  in  the  said 
second  plea  allied,  the  plaintiff  bad  made  and 
executed  such  deed  and  documentiL  and  had  takea 
snch  steps  and  proceedings,  that  under  and  by  virtue 
and  in  pursuance  thereof  and  of  the  Bankruptcy 
Act  1861,  one  J.  f  .M.,  then  being  the  chief  registrar 
of  Her  Majesty's  Court  of  Bankruptcy,  did  duly* 
certify  that  on  the  12th  Oct.  ISCS,  a  certain  deed 
(here  descriUng  the  deed  as  a  deed  of  compoeitloa 
and6rthe102nd  section  of  the  Bankruptcy  Act  1861)p 
was,  <Hi  the  12th  Oct  1865,  brought  into  the  oflka 
of  the  said  chief  registrar,  and  was  duly  filed  and 
legistCTed,  &c.  Averment  that  the  said  certificate 
was  given  as  well  under  the  hand  of  the  said  chief 
registrar  as  under  the  seal  ot  the  said  Court  of 
Bankrupt^,  and  was  afterwards  duly  issued  and 
delivered  1^  the  said  chief  zmiatnr  to  the  ^aintUr, 
of  all  whiidi  the  defendants  Md  dns  noUoe.  That 
plaintiff  brings  this  action,  not  for  the  tietpaseeft 
In  the  said  second  plea  admitted  and  attempted  to  be 
justified,  but  for  that  the  defendants  committed  the 
trespass  in  the  declaration  alleged  after  the  said 
alleged  taking  and  kee^ng  the  plaintiff  in  custody 
as  in  the  sec<nd  plea  it  admitted,  ud  after  the  plain- 
tiff had  duly  produced  and  shown  anch  oertifleateto 
the  defendants,  and  after  all  conditions  bad  been 
performed,  and  all  things  had  ha{^ned  and  beea 
done,  and  all  reasonable  and  other  times  had 
elapsed  necessary  to  entitle  the  plaintiff  as  well  to 
have  the  full  benefit  and  protection  of  the  said  oer> 
tlflcat^  and  to  be  disciia^ed  from  tha^d  allet 
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^ddng  ■1°^  kee^ng  in  cnitody  in  the  B«id  •econd 

gea  mentiooed,  «s  also  to  maintain  this  action  for 
e  toespaues  in  the  dedantion  alleged. 
To  the  new  awigament  the  defendants  pleaded, 
•Moodly,  that  the  i^intifT  did  not  make  or  enter 
into  ta^  deed  (xt  inetnuneot  within  the  meaning  of 
ibe  ^fuikrnptcy  Act  1861  as  alleged,  nor  were  any 
or  either  <tf  the  conditions  necessary  in  that  h^ulf 
-obserred  or  fulfilled,  aad  by  reason  thereof  the  laid 
■certificate  of  the  chief  registrar  was  inralid  and  of 
no  foroe.  Hie  defendants  also  demurred  to  the 
new  assignment,  on  tiie  ground  th^  it  did  not 
■all^  faou  wiuch  entitled  the  jpli^ntiff  to  Usniaase 
by  the  defendants  from  their  custody  as  snch 
sheriff,  Ac 

The  pluntiff  demurred  to  the  defendants*  third 
lAea,  on  the  gnmnds  that,  flrst,  it  did  net  allege 
any  facts  which  justified  the  defwdants  in  com- 
mitting the  trespasses  in  the  declaration  and  new 
■Mdgnnwnt  sJleged :  secondly,  that  ttie  slleged  cer- 
tiftcate  of  the  cMef  registrar  befaig  eiistent  and  in 
force  at  the  time  of  the  alleged  trespasses  by  the 
■defendants  was  a  statutory  protection  to  the  plain- 
tiff against  such  trespasses  until  set  aside  by  due 
«onne  of  law;  thirdly,  that  tiie  said  plea  ought  to 
iiaTe  allMad  which  of  the  said  conditions  had  not 
Inmfi^mtd;  and,  fourthly,  that  the  said  plw tea. 
<dmd  an  ksae  «f  lav  to  be  Iried  by  a  jnry. 

Jidnder  in  demnmr  to  the  new  assignmMl 

J(dnder  in  demurrer  to  the  second  plea  to  the  new 
MiigniHBit. 

Itobiiaon,  Serjt.  (Tapping  with  him)  for  tiie  plain- 
The  qnettwa  raised  on  theee  pteadings  is  whe- 
ther the  sheriff  is  jnstifled  in  detaining  in  custody  a 
man  who  produces  the  certificate  of  the  chief  iws- 
trar  of  the  Court  of  Bankruptcy,  of  his  having  filed 
in  that  cowt  a  eomposition-^ied  aad»  the  192nd 
section  of  tbs  Banknqttc^  Act  1891.  If  be  is  not 
jostifled  in  so  detaining  him,  then  this  action  lies 
against  ttie  sheitll  for  tiie  detendoB.  That  he  is 
not  to  jostifled  has  been  aboodantly  decided  hy  the 
dedrion  of  tiie  Court  vt  (toeen's  Bench  f  afflrmed  In 
tiie  Exchequer  Chamber)  in  the  case  of  Lloyl  r.  Bar- 
riwn,  12  L.  T.  Rep.  N.  S.  271 ;  and  84  L.  J.  97,  Q.  B., 
Ex.  Ch.:  U  L.  T.  Bep.  N.  8.  79»5  36  L.  J.  153, 
Q.  B.,  and  the  dedsion  of  this  court  in  Ama  r.  Cd- 
nagki,  18  L.  T.  Rep.  N.  S.  827 ;  L.  Rep.  8  C.  P.  859; 
■87  L.  J.  1B9,  C  P.  In  giring  the  judgment  of  the  Bx- 
lihtqxux  CStamber,  in  Llagd  r.  aarruon,  Erie,  C.  J., 
snd:  "Weareof  opinion thst the certlflcateoffludia 
deed  is  that  which  is  to  operate  ai  a  vriidoertlflcate. 
"Wo  are  of  opinion  that  the  sheriff  is  not  bound  to 
go  and  asco'tain  whether  a  ralid  deed  exiets,  and 
tim  to  act.  It  is  a  matt«  beyond  his  powers  to 
ascntdn  that ;  and  we  think  that  the  words  of  tiw 
-itatate  are  that  die  certifleate  ctf  soeh  a  deed  shall 
be  the  matter  which  the  sheriff  has  to  look  to.  The 
certMeate  would  be  without  any  operation  at  all  if 
it  did  not  luTo  the  effect  that  is  contended  tux.  Hie 
riietiff  is  to  see  whether  there  Is  a  certiftcate  of 
mdi  a  deed.  The  certiftcate  states  the  Tallffity  of 
the  deed.  The  deed  itself  may  be  an  laralid  deed; 
but  it  is  the  certificate  wUeh  wai  j^need. 
As  a  protection  in  bankreptcy  we  are  cleariy  of 
opijrion  that  it  did  not  give  the  debtor  mere  priri- 
li^e,  bat  gare  him  a  right  to  be  discharged."  And 
H.  Smith,  3.,  at  the  condosion  ol  his  jodgment  in 
^flwt  T.  OtiunAt  OM  s^p-X  says,  If  he  (uie  plais- 
tiff)  haa  a  right,  the  court  must  gire  him  tite  corre- 
•ponffii^  rnwdy.  .  .  .  Oar  judgment  most  be 
for  the  plaintiff,  as  tiie  legitimate  resolt  of  the  deci- 
sion in  Lbgd  t,  Harrism  (M  sup.),  viz.,  that  if  tin 
ifaeriff  may  discliarge^  he  mutt.  For  the  purposes 
of  the  plaiBtiff^  case,  it  makes  no  difference  whe- 
ther the  composition-deed  was  good  or  had. — 
{BoTzm  C  J.— We  must  take  It  on  theseplsMHngs 


that  the  deed  was  bad  ;  in  fact,  tiiat  then  wm  no 
sudi  deed.  What  is  the  Talne  of  the  ceitiflede  if 
there  is  no  deed  ?   Whxm,  J.— Hk  {riuntill  Uib 
self  has  created  tiie  whole  diflculty  by  DM^sg  a 
bad  deed,  and  1^  misslating  facts  in  his  KflUsTlt] 
In  TarhoH  r.  Fu/ur,  2  Doug.  671,  the  dKrifiwii 
held  not  liaUe  to  an  action  of  ttds  kind  for  inh 
prisoning  a  man  who  had  taken  adrantsge  of  SO 
Geo.  2,  c  64,  s.  2.   But  the  words  In  that  em  an 
not  BO  strong  as  those  of  the  196th  section  of  die 
Bankrupts  Act  1861.  In  this  case  the  dkerif 
has  no  discretion,  but  be  is  absdntely  boond 
to   discharge  within    a   reasonable  time  sftcr 
notice  of   the  rvgistrar^  oeitiflcate.  This  ens 
may  also  be  distinguished  from  Mimpim  t.  Bsrt, 
5  Q.  B.  381,  in  wUch  the  Court  ExdHiMr 
Chamber,  reversiog  the  dedsion  of  the  Coat  tf 
Queen's  Bench,  held  the  sheriff  not  llaUa  tt  sb 
action  of  trespass  tar  arresting  a  man  who  wu  m- 
moned  to  attend  the  court  of  review  as  a  witnen. 
The  ground  on  wMch  that  judgmeat  proceeded  vst 
that  "  the  prirUege  (p.  888)  the  hrea(A  of  wUch  is 
the  subject  of  complaint.  Is  not  to  be  ceaMend 
.   .   .  to  be  the  ptiTilege  of  the  person  atteedins 
the  court,  but  of  the  court  wfaidi  he  attendi,  and 
therefore  the  allowing  or  not  allowing  the  pririlege 
is  diseretionary,"   fBoTiLL,  C.  J.— By  the  I9Stii 
section  of  the  Bsakraptcv  Act  1861  the  oertlSmte 
of  the  registrar  gires  uw  aaow  proteetioa  as  an 
order  of  firoteetion  in  bankraptiqr.  Is  Ask  s^ 
dause  as  to  tite  production  of  me  cartifloate,  of  ss 
to  the  disdiarge  on  prodnetloa  of  the  certifieatef] 
Oaly  the  i98th  section.    A  man  who  has  sodi  ecr^ 
tificate  is  entitled,  on  giving  the  sheriff  notice  of  it, 
to  be  discharged  without  gohig  to  the  Court  of 
Bankn^tcy  or  any  other  cosrt.   [Bam,  J.-ft 
was  not  neeessaty  to  raise  tiie  preaent  questiaa  it 
Amsf  T.  Coiitoffhi  (u&i  tup.').   Ton  now  say  that  if  a 
man  gets  a  certificate  by  fraud,  the  aheiuF,  thovsli 
haTing  notice  of  the  fraud,  is  bound  to  diaduurge 
him,  under  pain  of  an  action  at  the  suit  of  the 
auth«  of  the  fraud.]    Tes.    Lett  r.  Natim, 
85  L.  J.  266,  C.  P.  is  in  favour  «r  the  plalntlK  la 
Jfooae  T.  Rote,  20  L.  T.  Bep.  N.  S.  606;  S9L.J. 
240,  Q.  B. ;   L.  Bep.  4  Q.  B.  486,  there  was  a 
breach  of  a  statutory  duty,  and  the  gaoler  was  hdd 
liable.     [Wiubs,  J.  read  the  112th  and  llM 
sections  of  the  Bankrupt  Law  Consdidatloa  Art 
1649.  The  rif^t  to  a  dudurge  does  not  coarist  in 
the  prodnction  of  the  oertiflcateh  but  In  Ae  li^ 
goage  that "  no  judgment  shall  be  availably  te"  u 
makes  no  difference,  so  far  as  an  action  twsp«w 
is  concerned,  whether  the  ahmff  has  or  hss  not 
notice  of  the  certificate.   Kutibg,  J.— You  s^ 
that  an  ofileer  U  jostifled,  after  being  tdd  \ry  hii 
prisoner  that  he  has  the  r^istrar^  certificaw,  in 
detaining  him  until  be  has  a  copy  of  it— is  he  theq, 
hi  Um  meaa  time,  a  tremainr?!   PosnUy  osL 
pE^into,  J. — Does  not  the  llSui  section  td  tiu 
Act  d  1849  seem  to  pronde  a  special  remsdyl 
BoTiLL,  C.  J.— The  certificate  of  the  reglibrar  hss, 
by  the  statute,  the  same  effect  as  an  order  of  pr^ 
taction  in  bankroptfty.   Now  there  must  hava  bsea 
hondrada  of  cMaa  ia  oUeh  ddrton,  who  hare  ob- 
taioed  sndi  an  order  of  protection,  have  been 
arretted  by  the  sheriff.  Can  yoo  produce  any  stag 
instanee,  in  which     person  so  arrested  has  ImuK 
tiwpass  againit  the  Aeriff  ?]   TStx.    rBontL,  C  J. 
— This  seems,  then,  to  be  a  case  of  tin  first  te* 
pression.  It  seems  to  me  moostmna  that  a  dwm 
should  be  made  a  trespasser,  if  he  dooi  not  iDstaag 
discharge  a  prisoner  vlw  prodoeea  a  leglsUirt 
certificate,  ereo  vitbomt  having  time  to  verify  »• 
The  certificate  may,  for  a^U  be  koow^  «• 
fraadolent] 

^Mm,  Q.  C.  C  witii  Mm)  for  the  def«BdMi^ 
was  not  called  upon.        (^^  I 
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BoTiLi,  C  J. — It  IS  argued  in  sopport  of  this 
dflMtrer,  that  this  oonrt  lus  in  the  «»«  of  ^Imm  t. 
Qihayti  (nil  m),  dwdded  thftt  the  dwriff  i«  bound 
of  Ue  own  ftvttUMitj  to  dlaeharge  a  man  wbom  he 
hu  taken  mider  a  capiat,  on  hie  prodacing  a  oerti- 
flcate  under  the  band  of  the  chief  repetnr,  and  the 
•eel  of  the  court,  of  the  filing  and  registiation  of  a 
eompodtion-deed,  and  that  the  defeodant  in  tliis  case 
h»Tii»  refueed  to  diecharge  the  pluntiff  from  his 
eutody  oa  hiaprodndDg  nieh  ewtiflcat^  an  notion 
of  be^iM  will  lie  a^net  him.  Bat  I  Mm  of 
opiaioD  that  this  Hnt  pnmositioQ  is  groonded  on  a 
BiMwooeptiOD  of  the  decuion  in  Amu  t.  Co^nofAi. 
ne  present  question  was  not  then  before  the  oonrt, 
bat  only  the  genenl  qaestion  wliether,  under  the 
tiieomfltaacee,  the  plaintiff  was  entitled  to  his  dis- 
obarfB,  and  the  court  deddcd  that  qnsstka  in  the 
aHmatire.  'Hie  mode  of  hiedtschuge  was  net  In 
qaestioa.  In  tfaepreeenferaae,  bowercr,  theqneaAin 
It  to  tiiie  mode  of  diecfaatge  is  expressly  raised,  and 
it  is  oontended  that  the  sheriff  is  bonnd  to  diaehatge 
oo  the  production  of  the  certiflcate.  It  la  not  even 
itid  that  say  time  is  to  be  alknred  for  the  verlAoa- 
tioQ  of  the  wrtifleate,  or  that  any  judge's  order  it 
required ;  but  it  is  contended  that  the  bare  produc- 
tion of  die  certificate  is  sofflcieDt.  The  eolation 
of  this  qaestion  depends  on  the  cooetraotion 
we  put  upon  the  198th  section  of  the  Bank- 
niptcy  Act  1861  (2i  &  26  Vict.  134).  The 
section  says  that  "  alter  notice  ...  no  execa- 
tion  .  .  .  shall  be  anilaUe  .  .  .  without 
leare  of  the  conrt**  We  see  tihen  that  the  writ 
remains  in  force  after  the  gnuttiog  of  the  certifi- 
cate^ bot  its  action  ia  suspeaded  until  the  leare  of 
the  court  is  girea  to  make  it  araUable.  The  court 
my  grant  or  refuse  leave.  The  section  goes  od  to 
lay  that  "a  certificate  under  the  hand  of  the  chief 
nBi*0«  Md  the  aeal  of  the  oout  afaall  be  available 
to  die  debtor  lor  all  pofposea  as  a  protection  in 
baokroptcy."  The  debtor  would  hare  the  certifl- 
Cati  in  hts  jposseseion,  and  he  may  make  it  aridlable 
tagM  his  discliargo  just  as  he  could  a  protection  in 
bankruptcy.  In  what  way  is  that?  When  was  a 
Anifl  erer  made  respenBlble  for  execating  process 
aglitut  a  man  who  has  obtained  a  protection  in 
benkmptcy  ?  No  such  action  taa«  ever  been  main- 
tdml  I  coold  not  put  it  more  strongly  than  It  was 
pat  in  the  year  1761  by  BuUer,  J.,  who,  fn  glTing 
Mpmtintfaecaseof  TcffUmr.  FiAer  {ttbl mn.), 
mf»,  **In  the  caae  of  bankn^fis  or  Insfrinnta  vnat 
btee?  Hondredi  hare  bean  arnsated,  bat  there 
new  was  an  Instance  of  an  action  anttnat  the 
4bldf[  or  hia  offioera  in  snoh  cases.  The  prao- 
tioe  in  the  case  of  bankrupts  is  to  a^i^ 
to  »  jadoe,  and  reiify  the  certificate  by  affl- 
daTtt:(v»ii!  6  Geo.  3,  c  SO,  a.  13.)  How  coold 
tte  lh«S  aacertain  that  the  certificate  was  aigned 
by  the  ooounissioaera?  He  catfnot  administer  an 
oalh.''  In  reality  the  wlu4e  of  the  Bankruptcy  Aote 
diow  that  no  snch  action  will  lie,  especially  as 
JRnUon  ia  e:qressly  Bude  for  a  remedy  in  ease 
a  bankrupt  be  arrested  while  protected  by  order 
the  court:  (see  sect  lift  ef  Bankrupt  Law 
CcosQlidation  Act  1848  (19  ft  Ut  Viot.  clO^  But 
tke  temedy  there  ginn  ia  not  against  tin  sheriff, 
bat  against  the  officer,  and  it  doea  not  glTa  the 
beakmpt  a  claim  to  general  daowges,  but  sun{dy  5^ 
*day.  The  Legislature  has  thus  made  provision 
-isr  the  protection  of  bankrupts,  and  bu  also  pto~ 
videia  remedy  in  ease  that  [ootectioa  ia  net  ob- 
tmwi.  Ibe  oaae  of  TarUmt  r.  iSsW  (afii  si|tk) 
turned  on  the  coastmction  of  the  following  word* 
u  the  statute  30  Qw.  S.  cM,  a.  2.  "Aad  stiall 
not  be  liable  to  be  arreatad  by  virtue  of  any  civil 
{■MM  out  of  any  oeort ;  and  in  case  thegr  have 
Men  or  sbaU  be  so  arrested,  shall  be  disduu«ed 
^•Rfaom."  Then  it  waa  bald  that  ft  sheriff  waa 
>MliaUeintN««i  fat  sBaeutiDg  prooeaa  on  the 
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person  of  a  man  who  had  talcea  advantage  of  the  above 
statute;  but  that  the  man  In  qnestioo,  if  arrested, 
muat  nutkeapidicatioa  to  the  oonrt  for  Iiis  disehargr.. 
Id  Watsatton  tbeOOoeof  Sberifr(2ndedit.  pp.UI  V 
it  ialaid  down:->"The  sheriff,  notwitiistaoaing  the 
defendant  claims  privilege  from  arrest  by  his  bank- 
ruptcy and  certificate,  or  under  a  diacha^  as  an 
insolvent  debtor,  shall  not  dischaige  him  witluNtt 
an  indemnity,  or  by  order  <A  the  court,  for  other- 
wise ha  might  be  driv»  to  litigate  with  the  plain- 
tiff the  qneatioa  of  the  drfenuot's  privily;  for 
the  court  will  not  stay  proceedings  in  the  event  of 
an  action  brought  against  a  sheriff  for  diaohargiag 
a  certifloated  bankrupt  arrested  by  him,  without 
an  order  of  a  judge."  We  see  then  that  by  the- 
198th  sectien  the  eame  foroe  ia  gfven  to  the  regis- 
ttar**  eertifioate  aa  to  an  wder  tor  protection  iii> 
bankruptcy.  In  what  way  then  ia  it  to  opecata  T 
To  entitle  the  holder  to  get  dischai^red  from  cus- 
tody, but  not  to  give  him  a  ri^t  of  action  againat 
the  sheriff  for  the  imprisonment.  Tlurefore,  ia  thi» 
view  of  the  case,  the  new  assignment  is  bad,  or  if 
it  be  good,  the  plea  affords  a  good  uiawer  to  it. 

WiLus,  Jt— I  am  of  the  same  <^nion.  If  it 
were  aeoessary  to  deal  with  the  plea  I  ahould  b& 
prepared  to  hold  that  it  aufficienUy  all^fes  that  the 
plaintiff  obtained  a  re^strar's  certificate  that  he- 
was  not  entitied  to.  But  I  do  not  think  that  the 
new  assignment  dieclosea  any  cause  of  action.  What 
miean  nom  it  ia  tiiat  the  person  of  a  jodgment- 
dMtor  waa  detained  by  the  alieiiff  after  he  had! 
taken  pmceediogs  under  tin  Bankruptcy  Act  lAG}^ 
and  bad  procured  the  proper  certificate  of  the  chief 
registrar  aa  to  the  due  registration  of  a  ooo^ioeition 
deed  under  that  Act.  I  pass  over  tiie  queetfaMk 
whether  the  new  assignment  sufficiently  allege*- 
that  the  dieriff  had  noticv  of  tUa  certificate.  I  do- 
not  think  that  it  doea.  BtUl  lor  the  pnqpoeee  of 
this  case  I  am  willing  to  aasnme  that  it  does,  and 
that  the  composition-deed  to  which  the  claintiff's 
certificate  related  was  a  good  deed.  What  then, 
doea  the  plaintiff  in  hia  new  asalgnmant  aay  F  He- 
aaya  that  he  made  a  compodtioa*deed  naoar  the 
Bankn^toy  Act  1861,  that  he  dalj;  obtained  the 
certifloiUe  of  the  registrar  of  the  registimtion  of  the- 
deed,  and  that  the  aheciff,  with  full  notioe  of  the 
premkea  (not  audi  notioe  as  ia  apoken  of  in  the 
196tii  section  of  the  BaaknM>ti9^  Act  imi,  for  that 
refers  to  notioe  in  the  Gamiu^  oontinued  to  hrid 
theplaintiSin  his«astodyundar<aa«x^>K»aa.  Itvr 
tiuB  dMention  the  pUiatiff  brii^  an  aeUon  ogainlt 
the  riteriff.  Can  he  bring  trespass  under  ■aoch.oiv- 
camstances  ?  This  qo^tion  tarns  on  the  construc- 
tion we  pat  Upon  the  I98th  section  of  the  Baaknatcy 
Act  1861.  [The  learned  jodge  send  the  section.! 
Dm  notioe  referred  te  in  the  aaotion  I  tehiB' to  meu. 
notice  in  the  GaxtUt.  Our  deoMon  would  affect  «a 
execution  levied  on  the  goods  as  well  as  one  on  the- 
body.  It  thus  becomes  material  to  see  whethar  the- 
.^aintiff's  counsel  is  right  in  sayhig  that  the  oon- 
•tniction  which  he  puts  on  the  Act  antula  no  hard- 
ship on  the  sheriff,  on  the  gronnd  that  no  oanse  oC~ 
action  aadata  until  after  notice  of  the  eertifioate. 
Bat  eaot.  196  of  the  BatdmiptQy  Act  18fil,  awb 
aeeta.  118  and  118  of  the  Aot  of  1B48  ahew  tiuU  tiiia- 
ground  1*  not  maiataioable.  They  ihov  that  after 
notioe  no  procaas  shall  be  available  either  againat 
the  goods  or  the  oerson  of  the  jndgment-debter. 
The  case  ot  gooda  la  bankruptcy  ia  pmvlded  foE  ^y- 
vaaiiag  thm  in  asalgneai.  TheEB  -am  wioaa- 
dausea  wUchgiveacwtalnprotaotiontoeaEacutiMa 
levied  before  bankraptcy.  Where  those  clauaaa  do 
net  apply,  the  sheriff  ia  made  responaibla  to  the 
aaaigtwaa,  hat  not  until  after  a  reaaonable  time,  and 
always  with  proteetien  to  the  sheriff,  if  an  advarao 
claim  is  set  op.  The  Aa  ot  ISid  goes  on  in. 
the  llSth  wctioB  to  ipMdc  of  tiw  pw*  ^ 
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body.  [The  learned  judge  read  the  section.] 
The  provision  at  the  end  of  the  tection  shows 
liow  the  certificate  u  to  be  made  aTsUable.  We 
most  pat  a  constrnctioQ  on  the  198th  lection 
-of  ^  Act  of  1661,  BO  as  to  gire  it  the  same  appli- 
catioQ  in  the  case  of  goods  as  in  the  case  of  the 
body  of  the  bankrupt.  It  was  never  held  that  the 
-eheriff  was  boaad  to  read  the  Gazette.  All  that  thQ 
Act  of  1861  s»s  is,  that,  after  notice,  process  shall 
not  be  anUabl^  Ae.  la  the  'case  of  Smith  t. 
JSggaOon,  7  A.  &  E.  167:  6  L.  J.,  N.  S.,  206.  Q.  B., 
the  Court  of  Qoeen'i  Bench  held  that  the  sheriff 
■was  not  liable  to  an  action  of  trespass,  for  the  reasons 
I  have  mentioned.  The  question  of  notice  would 
not  affect  the  question  of  trespass.  Then,  again, 
the  case  is  farther  illustrated  by  Moone  t.  Bok 
<ti6t  Mjp.)^  where  an  officer  was  held  liable  for 
■detainiog  a  prisoner  after  that  he  ought  to  have 
brought  him  up  lo  the  Court  of  Chancery  on  a 
Aabeaa  eorptu,  the  Act  in  that  case  saying  that  if 
■*'  the  defendant  Aall  not  be  brought  .  .  .  within 
the  time  aforesaid,  the  sheriff,  gaoler,  &&,  in  whose 
coBtody  he  ahall  be,  shall  thereapon  discharge  him 
out  of  caatody,"  which  made  it  iocumbent  on 
the  officer  to  discharge  him.  So^  ag^n,  in  Tarlton 
"T.  Fieher  (ubi  tap.),  an  action  of  trespass  was  brought 
«gainst  tiie  sheriff  under  an  Act  which  said  that 
in  such  case  the  priatmer  "  shall  not  be  liable,"  &c. 
But  tlie  constniction  put  upon  those  words  was  that 
thcty  conferred  no  right  <n  action  on  the  prisoner, 
f)ut  simply  that  they  entitled  him  to  be  discharged. 
I  do  not,  howerer,  think  it  uecessaiy  to  lay  great 
«tre«B  on  the  cases.  I  think  that  great  confusion  has 
been  caused  on  account  of  the  doctrine  laid  down 
In  TarUon  r.  Fi^,  2  Doug.  671,  not  being  cou- 
■eiatently  adhered  to.  Then  U  no  one  auUiority  for 
the  maintenance  of  an  aotitm  under  such  drcum* 
-•tances  as  these.  With  reference  to  the  case  of 
Mongol/  T.  Bartj  5  Q.  B.  381,  it  may  seem  extra- 
ordinary that  a  man  should  be  entitled  to  a  privi- 
lege, and  yet  that,  if  be  be  arretted,  he  shall  have 
no  aotioa  for  tiie  arrest.  But  this  apparent  anomaly 
^Isappesra  when  we  come  to  consider  the  history  of 
our  law,  and  the  old  doctrines  as  to  suing  out  a 
'writ  of  prtTllege.  That  was  the  old  form  of  remedy 
'AT^lable  to  a  person  who,  being  privileged  from 
-arrest,  was  nevertheless  arrested.  This  case  stands 
-on  the  same  footing,  and  I  think  it  quite  right  that 
it  should,  for  otherwise  there  would  be  no  end  to 
the  actions  against  the  offleert  who  ezeoate  the 
liTooess  of  the  courts.  Fof  these  reasons  I  am  of 
opinion  that  oar  Judgment  most  be  for  the  de- 
iendonts. 

EBATntG,  J. — I  am  of  the  same  opinion.  I  think 
that  the  new  assignment  is  bad.  The  counsel  for 
tbe  pWntiff  is  onqr  prepared  to  aun>ort  it  on  the 
muthori^  of  Uogd  r.  EarritoR  and  Jjnet  v.  O^mghi 
Ofbi  sup,},  and  he  has  inferred,  because  the  Court  of 
Exchequer  Chamber  has  decided  that  the  sheriff  is 
justified,  as  against  the  judgment-creditor,  in  dis- 
charging a  prisoner  who  produces  the  registrar's 
certificate,  and  this  court  also  has  said  that  be  is 
entitled  to  discharge  the  prisoner  in  sach  a  case, 
that  therefore  the  sheriff  is  liable  in  an  action  of 
trespass  at  the  suit  of  the  judgment-debtor,  if  he 
does  not  discharge  him.  But  I  think  that  he  has 
miscOQorived  the  effect  of  our  judgment  in  Ames  v. 
<hbuyM.  In  that  case  the  court  <mly  decided  that 
the  prisona  was  entitled  to  his  dudurge.  The 
ooort  therefore  said  that  the  sheriff  must  discharge 
him,  and  it  is  contended  that  if  he  does  not  do  so  he 
becomes  a  trespasser.  Bat  what  the  judges  meant 
iras,  that  the  sheriff  must  discharge  him  because 
the  court  would  order  it.  As  the  ^aintiff  can  pro* 
duce  no  other  authority,  and  this  one  fails  him,  I  am 
of  opinion  that  the  new  assignment  faHt>  and  that 
our  judgment  nuut  be  for  the  defsndaats. 


[C.  Cab.  R. 

Brett,  J.— I  am  entirely  at  the  same  o^ioa. 
Even  assuming  the  facts  in  the  new  assignment  to  ^ 
be  true,  I  cannot  see  that  they  disclose  a  good  | 
ground  <A  action.   I  am  led  to  this  coucludon  by  \ 
the  reasons  given  by  my  brother  Willes.   It  seems 
to  me  that  his  judgment  is  strongly  supported  by 
that  of  Blackburn.  J.,  in  Uie  case  of  Rossi  v.  Daikg,  , 
19  L.  T.  Rep.  N.  S.  ISO:  L.  B^.  8  Q.  B.  621.  The 
counsel  for  the  plaintiflf  is  unable  to  support  Us 
argument  on  the  authority  of  the  old  cases,  but  be 
contends  that  the  maintenance  of  this  action  is  the  , 
logical  consequence  of  oar  decision  in  Ames  v.  (W*  i 
naoki  (ttbi  *vp.).   I,  however,  think  that  that  case  I 
only  de<ades  that  the  effect  of  the  registrar's  certii-  . 
cate  is  to  entitle  the  debtor  to  his  dis(diarge. 

BorxLL,  C.  J.— If  any  farther  authority  wwe 
needed  to  show  that  this  action  cannot  be  maio- 
tained,  I  should  cite  the  case  of  P^mtt  t.  iVojifcr, 
3  H.  &  N.  14.  In  that  case  the  debtor  hod  an  order 
of  protectiou  ia  baukrupti^  and  die  sheriff  hod 
notico  of  it,  yet  it  was  held  that  an  action  of  tm- 
pass  ootdd  not  be  maintained. 

Judgment  for  deftadantt. 

Attorney  for  plaintiff,  IF.  iS.  Maaterman. 

Attomiiys  for  the  defendants,  BwnMU  and  £aK 


OBOWN  CASB8  &EaSB.VBD. 

Bmorted  Iv  3ow»  Thokmox.  Ewi..  B*rTtBtei*at.Uv. 

Saturdty,  Nov.  13. 
(Before  Kbllt,  C,  B.,  Martih,  B.,  BLacEBOSi, 
Ldsu,  Uld  BasTT,  3J.) 
Bbo.  v.  DaviD  Jmnes. 

Bufamg—Ktmob^  o/  tkejint  wife  being  aUve— 
Dirtetion  to  lAejiuy. 

In  1863  the  prisoner  marritd  Mary  Anne  Riekardi, 
Hoed  with  her  about  a  week,  and  that  l^t  her.  Itmt 
not  proved  that  he  had  nnce  teen  her.  Ia  186"  h 
married  Elizabeth  Evans,  his  Jirtt  voife  beiiy  rt« 
cdioe.  On  the  trial  of  an  indictment  Jor  bisamg,  us 
learned  jtuhe  told  the  jurg  that  (%  siitsf  be  tatiifiii 
that  iht  pruonm-  knew  that  hiafirtt  wife  teat  aA'n  «t 
th€  time  of  the  tecond  marriage  i 

Bddt  that  fAs  ouvc/mi  ike  jvdge  to  the  yii|rwa 
rMtf  a*d  that  it  was  not  ueeeaaan/  to  prove  i^gtrmt- 
iwtlg  that  at  the  time  of  the  tecond  marriage  At 
priaener  knew  that  hit  first  wife  wot  alioe. 

Case  reserved  for  the  opinion  of  this  eonrt  1? 
Channell,  B.  :— 

The  prisoner  David  Jones  was  tried  before  me  at 
the  last  assizes  for  Carmarthenshire. 

Ttie  indictment  charged  the  prisoner  with  mai^ 

Sring  Hary  Antie  Bldiards,  and  afterwards,  and 
uriag  her  life,  feloniously  marrying  one  Eliubelh 
Evans. 

The  prisoner  was  convicted,  and  the  eravietian 
is  to  be  taken  as  correct,  sobjtct  only  to  tM  qoas- 
tion  hereinafter  stated. 

The  tmaoner  on  the  29tfa  June  18SI  married  BlsV 
Anne  Richards.  On  the  29th  Kot.  1867  he  mantad 
the  ssid  Elisabeth  Evans. 

Maiy  Anne  Bichards  was  proTCd  to  be  alive  it 
the  time  of  the  trial. 

It  was  proved  on  cross-examination  that  tte 
prisoner  lived  with  her  for  about  a  week,  and  tba 
left  h^.  It  was  not  proved  that  he  had  ^aee  seta 
her. 

For  the  prisoner  it  was  contotded  that  ^Anao- 
tive  proof  mast  be  given  that  at  the  time  n 
bis  marriage  with  Elizabeth  Evans,  the  prisoMr 
aetoally  knew  that  Mary  Anne,  his  first  wife,  was 
aUveTrhe  ease  of  t.  Lmdeg,  88  L.  J.  86,  U.  O, 
SO  L.  T.  Bcv.  N.  &  4M,  wa»ified  on. 
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Sso.  V.  Gbobob  Tbokfsoh — Xhb  Yonxo  Jahbs. 


[Adm. 


I  OTmvled  the  objection,  holding  that  'potUIvo 
proof  on  ttttt  point  wu  not  absolutely  iMcenary. 

I  left  the  case  to  the  jury,  telling  them  tbey  mast 
be  Mtisfled  thftt  the  {xiaMier  kneir  bit  flnt  wife  wu 
lUn  at  the  time  ot  the  Moond  muriage. 

The  qneitiiHi  it  whether  I  wai  at  liberty  to  do 
w  whether,  opon  the  authority  of  the  case  zeferred 
to^  I  wu  bound  to  direct  an  acquittal.   U  I  ou^ht 
not  to  hare  left  the  case  to  the  jury,  the  conviction 
ii  to  be  rereraed. 

The  priaoacr  is  not  in  custody,  bat  is  to  be  called 
np  for  sentenee  if  the  conTictioD  is  held  good. 

W.  F.  Chabkkll. 

Ko  eoDDiel  a^eazed  on  titiier  aide  to  argue  the 
case. 

KaLLT,  C.  B. — We  need  not  aay  more  than  Uiat 
the  case  was  pn^rly  left  to  the  jury,  and  that  the 
OMTktioo  mailt  be  afflrmed. 

The  rest  of  the  Court  ooncnrred. 

CoRoiethn  affirmed. 

Bio.  v.  QaOBGa  TBOHpaox. 

BmAndd^  ^  25  1^  e.  06, «.  SS— 

Pottetncv. 

Wkat  Mvtral  perwota  art  found  out  together  bg  night 
far  COMMA  pwrpom  of  bmuAreaking,  and  one  onljf  it 
in  poneuioa  t^f  tfie  lunuebreaking  in^kmattt,  all  uH/y 
be  Jbiatd  gviUy  of  the  mitdemeaaor  of  being  fo»nd  bj/ 
night  M  aoswriwi  of  iwalemmtt  of  hotaebreaiang 
mthout  iawfyi  exam  (21  ^  25  Vict,  e,  96,  8.56% 
firthtpetmuieit  of  one  is  in  such  amtht  pouestion 
</  alL 

Cue  reserred  for  the  decision  of  the  court  for 
eontfdaration  of  Crown  Caaei  Reserred. 

At  the  general  quarter  sessions  of  the  peace  in 
and  for  the  county  of  Surrey,  on  Thursday,  the  29th 
Jaly  1869,  Geo^  Thompson  and  WUluun  Jones 
vwe  charged  vpm  the  ftdlowing  indictment : 

Bamy.  The  Jnrcn  for  oar  tedj  the  Qasen  upon  thoir 
ostha  iwnssiit,  ihftt  Omcm  Thot^son  aad  WillUm  Jonaa 
■tsboat  tha  booz  of  two  « tha  tloA,  ante  M«rufi«m,  ol  tba 
M  JniT  UW,  «t  tha  pariah  of  Bt.  GaoTR*  the  ibrtyr, 
SoaOimtt,  in  iha  mii  ooantr  of  BnrreT,  mva  fomuL  tbej 
tta  aOd  OaoiM  TkoiiVKa  and  William  Jonas  than  and  than 
^  Dd^t,  aa  MOraaald,  aalawfnUr  haTinc  in  Ukefar  poaaaaaioa 
without  lawful  exoaaeoartaiii  liivleinenta  of  hooaabnaUnc. 
flat  is  to  waj,  one  oiow,  one  knife,  ose  eandle,  aad 
twenty  liudfer  *— *^^— .  acnnat  the  form  of  tha  atatnte  in 
sack  oasa  nade  and  prondad.   And  tha  jnrwra  af cseaaid 

ra  tbair  oath  afoieaald  do  farther  praaant  that  before 
tiiaa  of  commlttiiiK  tha  uladainaanor  hereinbefora  mcot- 
tioaad-  the  Mid  Gootm  niompaoa  and  iniUam  Jonea  were 
■naiaUj  eonrioted  of  falonr,  that  Is  to  aa/,the  aaidOaorge 
ThompaoB,  by  tha  name  of  John  Patterson,  at  tba  jrenanl 
SBHioB  of  the  poaoe  held  at  the  aeariotiB  faooae  aa  CUriMO- 
wsQ-men,  ta  and  toe  the  oonntr  <d  IDddleaax,  an  UondaTt 
the  Ibich  1881,  and  the  said  mUkm  Jonea,  by^ 
aaneof  BamaelLaiDbart,  at  the  a4loanMd  ananl  MaaioB 
of  the  naM|,li^at  thasssatoas  iioiiBa,«B  CteksaweU- 
gM^OMiMtor  the  oonntr  of  ICiMlwar,  on  Kondajr,  the 

William  Jonea  [deeded  guilty  ;  and  it  was  prored 
tint  George  Thompson  was  found  along  with  Jones, 
Jones  baTiog  on  his  person  the  crow  and  the  knif^ 
end  Oeerge  Thompson  hariog  on  his  peraon  the 
endle  and  Indfer  matches. 

ft  was  coDtanded  that  a  candle  and  locifOT 
nstdies  were  not  housetHealdng  implemwts  within 
the  meaning  at  the  statute,  and  that  Thompson 
could  not  be  said  to  be  in  possessioo  of  the  crow 
ud  the  knife  found  on  Jmes. 

Thereupon  the  omrt  dfncted  the  jury,  tiiat  if 
fliey  were  of  tqtlnion  that  nwmpson  was  in  the 
company  of  Jones,  with  the  same  object  as  Jones, 
aad  for  ibe  purpose  of  housebreaking,  they  should 
find  bim  guilty  on  the  indictment,  and  that  they 
n^ht  take  into  their  oooslderatioa  the  fact  of  the 
candle  and  ludfer  matches  being  found  on  him  as 


showing  the  purpose  to  which  the  crow  and  the 
knife  were  intended  to  be  applied,  but  that  the 
candle  and  lucifer  matches  alone  could  not  be  held 
to  be  housebreaking  implements  within  the  meac- 
ing  of  the  statute. 

The  jury  returned  a  rerdict  of  guilty,  and  the- 
court  reserred  the  question  for  the  Court  for  Con- 
sideration of  Crown  Cases  Reserred,  whether  the 
possession  of  housebresking  Im^ements  by  one  of 
two  persons  for  a  common  object  ia  the  poaseasfam 
of  each. 

Judgment  on  lliompson  was  respited,  and  he  waa- 
committed  to  the  county  gaol  at  Newlngton  uotit 
the  decision  of  the  Court  for  Consideration  of  Crown 
Cases  Referred  should  b«  known. 

Taos.  TiLsox,  Chairman. 

Strmght  for  the  prisoner.^ — ^The  oonriction  eanoofr 
be  sustained.  There  was  no  evidence  of  Thompson's 
being  in  possession  of  housebreaking  tmplementr* 
The  indictment  is  founded  on  the  24  &  26  Vict,  c  9**^ 
s.  S8,  "  whoerer  shall  be  found  by  night  armed  with 
any  dangerous  or  ftflFensive  weapon  or  iostmment 
whaterer  with  Intent  to  bveafc  or  enter  into  any 
dwelling-house  or  other  building  wfaatsoerer,  and 
commit  any  felony  therein,  or  shall  be  found  b^ 
night  haring  In  his  possession,  without  lawful  ex- 
cuse (tbe  proof  of  which  excuse  shall  lie  on  suds 
person),  any  picklock  key,  crow,  jack,  bit,  or  other 
implement  of  houselmumg,  w  shall  be  found  hy 
ni^t  lutTlng  bis  hee  bUckeoed  or  otherwise  dls- 

eised  iritb  intrat  to  eommit  any  felony,  or  sbaD 
found  by  night  in  any  dwdllng-honse  or  other 
building  whatsoerer,  with  intent  to  commit  any 
felony  Uierein,  shall  be  guilty  of  a  misdemeanor.*^ 
The  enactment  makea  the  offence  an  Indiridual  and 
personal  one.  It  cannot  be  that  it  intended  to 
oaat  on  anoUier  peraon  the  obligation  of  making  an 
exouae  for  another  poraon  who  Is  In  possession  of 
housebreaking  implements.  fLcBH,  J. — Sutqioe» 
each  of  tiiem  had  hold  of  a  crowbar  by  the  ends,  eO' 
that  neither  bad  ezdusire  possession,  would  not  the 
statute  apply  ?  Or  if  a  burglar  wen  to  hire  a  little- 
boy  to  carry  his  imidements,  could  he  not  be  con- 
Tictcd  under  it  ?  BLACKBim,  J. — Or  if  tiie  imple- 
ments wMe  in  a  pannier  on  an  ass's  back,  could  th» 
donkey  be  said  to  be  In  possession  of  them  ?]  In 
the  statutes  reUting  to  coining  (24  &  25  Vict,  c  99^ 
B.  1}  and  forgery  (24  &  25  Vict,  c  96,  s.  4SX  orimi- 
nal  possession  is  defined. 

No  counsel  ajqieared  for  the  proeecution. 

Ebllt,  C.  B. — The  possesion  of  one  is  tiie  pos- 
session of  all.  Under  the  Game  Laws  it  has  been 
held  that  where  sereral  persons  go  out  poaohiog  la 
tbe  ni^t  tim&  and  one  la  armed  with  a  gun,  all 
are  armed:  (See  Jt^  t.  Goo^fOaio  and  ofAsn^ 
I  Den.  C.  C.  81.) 

Hie  zest  ol  ihe  Court  ooneumd. 

Oamietitm  q^Enntdl 


COTIBT  07  ADMZBALTT. 
Beportadbj  Bkibx  T.  Pp«o«*.  BiU-.  Banirter^t-Law. 

Nov.  2  and  9, 
Ton  Tonxa  Jaiixs. 
Cotmlif  Cowl  Admin^g  Jaritdiction  Act  (Zl  (f  82  Viet^ 

c  71,  «.  8,  9)— CoHSB  of  <hmafft—Cot3. 
Whtm  a  eaasa  of  damage  wom  hulibited  in  the  Sir^nor 
Covt,  tha  damage  dona  being  over  800i,  but  A* 
owner's  liabiliOf  wa»  n^teqtUHtfy  Smiled  bdow  Aat 
amotmi : 

Beld,  that  the  plaintiff  woB  entitled  to  euU  in  tia 
Stgurior  OmrL  i 
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This  mi  a  came  of  duMge  inatitutcd  hj  the 

ovnen  of  a  reaael  called  the  AdJadut  against  the 
-owoers  of  a  Tenel  called  the  Young  Jamet.  Tht 
'•etiOD  wai  entared  on  the  4tfa  Jane^  in  the  ram  of 

lOOO&j  the  damage  done  to  the  Yma^  Jtmm 
■amonnted  to  80(WL,  the  additkmal  2001  wai  to 
■cover  the  cocts.  Oa  the  27th  Jolj  Ae  Teaeel  was 

nleased,  and  bait  wa*  accepted  to  the  amonnt  of 
■SOOL   On  the  Srd  Aag.  the  plaintiff  filed  preliml- 

naiy  icL  On  the  14th  Sept.  a  tender  tft  26SL  St. 
•wu  filed.  On  the  29th  Oct.  that  tender  waa 
-accepted,  the  qoertfea  of  coeti  being  reeerred. 

OarkatH,  for  plaiBtifte,  mored  that  the  ooeti  be 

«Iloved. 

E.  G.  Gibtm  for  defendants. — The  plaintiff  ii 
-itffnmd  of  hie  eoste  unleat  judge  ocrtiAia  hj 
Oranty  Court  Admiralty  Juiitdiotiao  Act,  ■.  9. 
He  claime  men  tlian  800^  and  eeet.  S  liiniu 
jqtifdictioB  of  Conn^  ConrU  to  SOOf.  Bnt  whether 
the  aetfon  might  have  bera  brought  in  the  00001^ 
<3o«rt  it  to  be  determined  by  the  turn  raoonred ; 
it  ie  a  legal  or  jait  claim  whkh  ia  to  be  considered, 
otheiwiM  plaintiff  hae  only  to  exaggerate  hii 
•claim  to  entitle  him  to  bring  faie  action  in  Sopa- 
liar  Conrte:  £mtry  t.  Bimiu,  7  Moo.  F.  C.  196; 
per  jadgee  in  fVooJkam  t.  iVMDmaa,  7  C.  B.  654, 
-whieh  vae  on  a  similar  lectimi  in  9  A  10  Tiot.  o.  96, 
e.  129.  It  ma  true  the  plaintiff  then  waa 
entltied  to  ooets,  although  be  Tecorered  lew  timn 
20^  bat  it  wei  beeauM  he  prorod  more  than  30L 
wm  dae  to  htm,  and  the  amonot  wee  redoced  by  a 
MtFOtt.  Here  the  de&ndanU  keal  liability  from 
the  nmnaBt  of  odUiioD  wea  fixed  at  an  ameaot 
OTer  vbidl  the  County  Coart  haa  jumdiotion. 
Ha  neT«  »a«  liaUe  for  more.  It  ie  only  the 
liractica  of  the  Court  of  Admiralty  which  oompeU 
the  plaintiff  to  prore  the  defendant  ia  not  entitled 
toteeover  more;  it  it  not  the  fnci  whioh  lednoea 
the  defendants  dafaa.  The  ooort  hai  power  to 
otttifyet  It  hat  not  beard  or  tried  the  oanae.  There 
an  no  etraimataaew  to mtitie plaintiff  tooertifiBato 
fdrciata^ 

CMaom  in  reply.— Kaither  the  princble  nor  the 
worde  of  the  statute  are  opposed  to  the  claim  of  my 
client.  In  this  oaaa  the  proceedingt  could  not  have 
been  taken  in  the  County  Court,  because  the  damage 
•done  the  Bed  Jacket  amounted  to  800L,  and  there- 
fore was  beyond  the  County  Court  jurisdiction.  At 
common  law  dsttwdant  was  liable  for  the  whole  of 
this  amonnt ;  and  It  was  sobsequent  to  the  Institu- 
tion of  the  sate  that  the  limitation  of  UaUlify  bad 
be«n  claimed,  which  limitation  could  not  hare  been 
in  this  ease  elaloied  in  tlw  Onnty  Cowt 

Noo.  0.^— filr  B.  PBiuiiiOBa  On^ing  gone  through 
the  Atcta}^On  behalf  of  the  ile<f  Jooto  ithatbeen 
«ontendra  that  this  suit  ought  to  hare  been  ioati- 
tvted  in  the  County  Court,  inasmudi  as  it  now 
appears  that  the  amonnt  claimed  was  leas  than  30IU, 
and  that  having  regard.to  tiie  &id  and  9th  sections 
of  81  &a3  Vict.c.71  (the County  CourU Admiralty 
JurisdictioB  AotX  ooste  oaght  not  to  be  allowed  in 
this  ease.  ^  the  8rd  seetkm  of  this  Aot  theCoanty 
Court  has  jorisdiction  where  the  amount  daimed 
does  not  exceed  BOOL  ;  and  ^y  the  9th  section,  "  If 
any  person  shall  take  in  the  High  Court  of  Ad- 
miralty of  England  proceedings  which  he  might 
wltiwBt  agreement  have  taken  in  a  Couo^  Court " 
<enept  te  eertein  caeee  not  ■eeeasary  to  be 
hen  menttonodX  "ud  ahall  net  reoover  a  snm 
«ianedhig  the  amonnt  to  which  the  jarisdictioa  ef 
tha.Connty  Couit  in  that  Admixalty  osuae  isJUmited 
by  this  Act  ...  he  shall  not  be  entitled  to  costs, 
smd  shall  be  liable  to  be  condemned  io  costs,  unlns 
the  Judge  at  the  High  Court  of  Admiralty  .  .  . 
ehall  'jsertiiy  that  it  was  a  proper  Admlnlty 


cause  to  be  fetied  in  the  High  Oovrt  of  Admiralty  o 
England."  Tlwae  prooeednngs  might,  it  is  argued, 
"  have  been  taken  in  a  County  Court,"  and  there* 
fore  the  plaintiff  is  not  enttUed  to  coets^  and  ia 
liable  to  be  condemned  in  eoste;  and  it  is  ftather 
contended  ttat  it  ie  not  oempetsBt  to  tte  ooart  to 
certify  for  costs  in  tins  case,  inasmudi  as  (be  csok 
has  not  been  "tried  or  heard."  Upon  the  flrat  pdnt  I 
was  referred  to  analogous  eoactmeot  as  to  coats 
contained  in  the  129th  section  of  9  &  10  Vict.  e.  9S, 
wludi  rebates  to  actions  for  small  debts  bron^  hi 
the  Superior  Courts ;  end  there  the  words  an  "for 
which  a  plaint  ndgfat  have  been  entered,"  4c. ;  and 
for  the  coMtroetioc  of  these  weide  I  was  nfiind 
to  two  cases  ( IFootAams  v.  Newman,  7  C.  B.6&4,aiHl 
Emery  v.  Bumm,  7  Moo.  F.  C  195)  on  the  interpreta- 
tion of  a  sbnilar  clause  in  a  Jamaica  Act.  I 
entirdy  asaent  to  tiie  principle  of  both  fliate  deci- 
sions, which  is  in  effect  tliat  the  words  **  for  iririeh 
a  plaint  might  have  been  entered  "  mnst  refer  to  ao 
amonnt  justly  or  property  claimed,  and  that  it  is  not 
competent  to  the  plaintiff  to  release  himself  from 
the  restraint  of  the  Act  by  entering  ao  exorbitant 
cUm,  and  so  oosting  the  jurisdiction  of  the  Connty 
Court,  and  then,  after  the  daim  has  baso  so  ousted, 
reducing  the  amount  to  a  sum  whudi  if  it  had  baea 
originairy  claimed,  would  have  brought  it  witiila 
the  jurisdiction  of  the  Connty  Court.  But  it  waa 
contended  on  behalf  of  the  plaintiff  by  Mr.  CSarlCBOD, 
in  a  clear  and  able  argumoit,  that  neitfter  tito  vorda 
of  Oe  statute  nor  tiw  prind|te  of  theee  ceeee  ««i 
hostile  to  tiie  claim  of  his  client ;  not  the  werda  of 
the  statotb  beoauae  in  this  ease  the  proceedinga 
mi^t  not  have  been  taken  in  a  Coun^  Court,  for 
these  reasons.  The  damage  done  to  the  Asrf  Jadett 
did  amonnt  to  800/.,  and  by  the  common  law,  the 
Ymaig  Jamet  wet  liable  for  that  swn ;  the  amiiaiil 
of  claim  therelon  aattcadad  the  jariMiatien  aC  th* 
County  Court.  After  the  suit  was  instituSad  in 
this  oonzt,  hovrever,  the  defendant  availed  liimaiilf 
of  the  nrovision  contained  in  the  64th  aaotian  oC 
25  ft  26  Yiot.  a  68  (The  Merchant  Shipvov  Anoad- 
ment  Act^  and  licoited  bis  liabiUty  to  6t  per  ton  ; 
in  order  to  do  irtiieh  it  waa  aeeaasanr,  aoeotdiag  to 
the  pnetlee  of  thia  eooi^  that  he  afaorid  nafca  an 
addavlt  that  the  damage  had  occumd  wlthent  ttw 
actual  faultor  privity  oi  the  owner,  ae  at  to  tatus 
him  witiiin  the  protection  of  the  Act ;  anditwaaMt 
till  after  thia  limitation  of  liability  had  been  daimcd, 
which  limitation  could  not  in  this  oaaa  have  bean 
flainaail  in  the  County  Coait,  that  the  elaiaa  wm 
redoeadbdowtheanKmiifeafSQtV. ;  and  in  faet  U  ia 
anatogona  to  the  caie  at  a  deound  reduced  a 
aatHlff,  to  whiob  the  judgaa  in  WooMamt  v.  SFtmmmm 
held  the  statato  dM  not  i^ply.  In  Bmerg  v.  Bimm, 
no  qaeetioD  of  aet-off  or  of  limitation  at  liaUBly 
subse^aent  to  the  ineUtntion  of  the  said  suit  areae. 
lam  of  o^nion  that  this oattse  waa  pr^iariy  iaati 
tuted  in  ^ia  court ;  it  beeomee,  therefbre,  naaeBsa 
sary  to  consider  that  part  of  the  argument  ^hinll 
relates  to  my  inability  to  certify  for  costs,  inasmnnh 
as  the  case  has  not  been  "heard  or  tried  "'before  me. 
I  pronounce  for  the  prayer  of  tiie  ptaintifl  in  thia 
case,  including  thereby  the  condemnation  of  the  de- 
fendant in  coats. 

Pmatorfor  the  phtiotiff.  Skipmitk. 

Fnwtwfn'defaiidaMs,  OMs, 
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In  the  Qoodi  of  J.  8.  6u.u  In  the  Ooodi  of  W.  J.  Law  (deceMed.) 


BipactHl  br  V.  TmnmimMt  BuMmt-Inr. 
7W>iiy,  Aov.  16.1 
(Befora  Lmd  Psnuioi.) 
In  die  Goodi  of  J.  &  Gill. 

WUf — MtmcnaidKm — Iweorpantioii. 

Atatatmrlmfi  a  wiB  nmiina  aU  fyrmw  mK$,  bmwkiA 
kt  dtnOad  drbm  artidt  to  h»  diairibtOm  bjf  dm 
tntmiori  aeeortUng  l»  wntUm  uatnmiiMU  t^ffketd  to 
lia  wiS.  No  ooek  imttnittiom  mt*  finmd  aJ^Boi  to 
ti>  mfl;  a  papir  mts  fvmd  dulg  aMottorf 
aeemdi^  to  tic  WHk  Act,  wkitk  had  i$m  r^trrti 
*  a  fonm-  wiM^  tmd  wlaA  vmUmmi  imirmiivm 
UHotgxaUmr, 

At  OMrf  refiami  to  maomrate  H  wHh  lAc  tBciating  wiS, 
m  ffnmJ  tkat  H  ad  net  eom^tomd  to  the  duerip- 
Hbu  UxniM,  and  atao  rtfiued  tt  admit  it  to  pnAate 
imkprmkmttg  m  it  had  bom  revoked  by  the  bat  wiU. 

Jtaet  H>liM>Mn  Gill  died  at  BTra-«iw  in  tlw 
ct  Bf*k»,  ianimg  nviU  and  wSoU  dnlr 
Kov.  a,  18C8.  mw  iriU  wnkad 
al  fofimr  wiUi;  mhI  wnteinwl  the  foUowinc 
dme: 

^m^oeoeme,  I  i«UiiBj«XaaatoMtodlafaM<)(  tUthfolb- 
MJc— dwrtfawwlyaowiaagtottffwiWtCT  dtraottoaaMfe 

Ihi  iHtBtar  had  HDMOlBd  Aprarioae  wiU  is  Ai*. 
WM,  lAich  oaataiBed  n  aioiiler  idanae.  The 
viU  wm  iMDiBed  by  iftr.  Wieiow,  the 
n  ndidtor,  and  remaieid  io  hia  cmaMf 
ma  the  tnataM  death.  No  writttn  diBeettem 
t»  th»  viU,  nor  eoxdd  Mr.  Waedeo 
tfn  taetatar  had.  "^fiifTwl  to 
VMBh  iluuMMiiit  at  tha  ttne  ti  wueati^  the 
«ni,hiiftgBaH«h.brii«aiada  te  Ue  *t-**^^. 
tte  foUowtaff  paper  ef  mitlw  dinetkH  wm 

«i       «naKtonk  «ba  B**.  F.  T.  OID  Mtd  B.  U^Ma 
£«nB.-I  Imm  waUtaB  tfa*  faaa^i*i«  diiiidCM  for  ronr 
I  vUfa  MifMt  to  nuj  thtao  and  goods  art  moo- 


■Bonaa  vua  Mnm  to  nuj  tblBta  ana  gooda  art  moo- 
nOMi  la  nj  wfB,  whieh  nid  wiU  toj  Twobablj  wUI  ba 
taai  at  Wm.  Waadon,  Bhi.,  Salfeitor,  Soadiiiff.  In  yoR, 
m  »  iiartnia.  I  km  tba  ■iiataat  faUk  aa  ragaria 
JOHhaaDB*  ami  ImtmiUr.  nAIMmmUoat  that  all 
m  vWhaa  wiU  ba  eoKdad  oat  bitU  iJIt.  and  that  tUa  wUl 
nnaa  |a>t  ottto  ^xne-mmUoaeA  irilL 

Tbe  papor  went  on  to  prorlde  for  the  diatribntioi) 

flf  vanoas  artielea,  booka,  pictnrea,  iketches,  folio 

Maed,  Mio  book  of  eagraTiDga,  flridng  taclde  and 

ndi,  haTmoniiun,  goo,  iword,  beditead,  washing 

Maad,  wearing  ^tpuaL  And  it  amcliided  hj  tot- 

btdffing  Ml  executor*  to  tpend  more  than  40i.  on  his 

'■■exaL  The  paper  wai  dated  Ang.  liB86,  and  waa 

eucBttd  aecjtdiaff  to  the  proTiiiooa  of  tiw  WUla 
Act  B  ar- 

CA.MidiktammmtA  for  peoWie  of  the  wffl  and 
cnfidtefNov.  IMS^  with  the  paper  of  fautTMtiem 
jaBMpwatul  br  rafnenee.  He  e^Mnitted  alee 
thttitvuantitkd  to  probate  aa  a  Avij  eocacotad 
tMlaaiBilai  j  paaar.   Ha  cited 

A  tfta  OMdt  V  JbMv  <imdaiIawJ,  L.  Bep.  1 

P.AILU^ 
&  ttaOeodf  <tf  Mmw<.  8  B.  4  T.  m 

IdHtPnauwnh — I  am  of  opinioB  thatthia  piwer 
OMt  be  ineotpeiated  with  the  wiU.  What  the 
tatetordid  waa  thlai  In  A^Ewt  IBMhe  BadB  a 
«9.  MBording  to  the  ■ratemanr  of  tha  attaHMy, 
yathing  titmlar  to^lhai  mow  in  atiataaot.  At  tha 
We  of  the  exeonttan  be  wrote  a  paper  beginning 
■»:'•[  have  written  the  followiag  dircotuuii  Cor 
TOOT  guidance  (that  ia,  hla  execotors,;  with 


to  many  things  not  contained  in  the  will:"  and  h» 
went  on  to  provide  for  the  distribution  of  a  great 
nnmber  of  articles  beloosing  to  him.  That  wa» 
intended  to  form  part  of  the  will  of  Aoniat  1866, 
and  waa  doly  exacnted  aa  a  teatamentary  doeuroent. 
In  1868  he  made  a  new  will,  in  which  he  rsToked 
all  format  wUli,  and  in  that  will  there  It  a  danae- 
which  dincta  **  all  mr  booka»  gnno,  rods,  ^cAnce^ 
and  oAer  chattels  which  mar  be  in  and  aboat  the 
rooms  I  shall  occupy,"  to  be  dfspoMd  of  br  the- 
ezecntors,  "  according  to  written  directions  left  br 
me  and  affixed  to  thts  mr  will."  WeH,  tiM  will  {» 
fonnd,  hot  nothing  is  aflnad  to  i^  and  nothing  Is- 
discoreiad  correa ponding  to  the  dlreotioos  he  haa- 
deacribed.  The  court  is  tiim  asked  to  go  back  to- 
Oe  directions  afllzed  to  tin  former  wul.  I  see 

nt  difflcnity  in  doing|tbat;  infactfitiatmposaiblsL 
extremely  probable  that  tiie  testator  made  a 
fredi  list,  or  more  than  one,  and  that  he  after*  aide 
tora  then  up,  as  often  happeaa.  If,  faideed,  theexistin^ 
list  had  answered  the  terms  of  tiie  list  described  in 
tite  will,  then  might  hare  been  something  to  Mr  ^ 
bat  It  does  not,  for  it  disposes  of  oiany  articles 
which  canqpt  be  said  to  answer  the  description  of 
•rtielea  "In  and  idwnt  ay  looia."  I  am  of  opInieiL. 
thanfm  lliat  the  direotioaa  «Hinot  form  MK  of 
the  WiU  of  1868.  Then,  it  is  said  that  the  dlrao- 
tions  beiiig  well  raecnted,  are  not  leroked,  ami 
Ihenfora  may  be  adasttlad  to  probate.  Bat  it  ia. 
qaite  elaar  that  tlieia  being  langoags  in  the  wiU  of 
1868  rerokiog  all  other  formra^  wiUe,  if  thve  ia  nofc 
a  ^icial  lefeiMiae  exomtlag  the  dhraetieas,  they 
UMt-ba  favofeed  ton.  1»  moiifla.  tharefon  nmk 
baiifwad. 


3Vssd^jr,  Nov.  9. 

Io  the  Goods  of  W.  J.  Law  CdMMMdX 

OmKdlwmijfydmnhtd  as  ce£e«' a  rsMiarf 
Fnhatt. 

A  teatator  dkd  hariMg  a  wiH  rawjUa^  oR  femtr  wiBb 
Be  anheeqiuHthf  eaoeoled  a  eodieii,  whkk  tg  mjitate- 

Aa  disseriM  as  a  eodieil  to  a  Witt! 

J^Coiart,o»lhoauiAontgo/lntbBGot3MQt  Btaek» 
admitted  the  eodieil  to  proboie. 

W.  i.  Law  died  Oct.  1869,  leafing  a  wtU  and 
oodkuldolyeMentad.  In  Jnly  1860  he  BMdo  a  will 
disposing-of  all  his  property,  a oooaUeraUa  portloD 
of  which  waa  In  the  Weet  Indies,  and  prorldlnff 
e^nally  for  aU  his  ohUdiaB.  On  Jan.  8^  1886  ha 
made  another  will,  in  which  he  reroked  all  prerlona 
wins,  and  this  he  deposited  iritii  bis  banker.  Sbortly 
before  his  death  he  made  a  codicil  commeneiog  in 
theae  words :  "  I,  William  J.  Law,  declare  this  to- 
be  a  codicil  to  my  last  will  and  testament,  bearing 
date  Jnly  SI,  1860."  Between  the  wills  of  I86& 
and  1866  the  West  India  property  dealt  with  io  the 
first  will  had  all  been  dHpesed  of,  and  a  eon  of 
the  testator  had  died.  The  oodicil  referred  to  thia 
Utter  fact,  and  prorided  for  his  widow  and  children 
by  placing  tbem  in  the  same  position  as  if  their 
father  tiad  snnrired.  There  were  no  words  in  tho 
codicil  to  show  an  intention  of  rerokiag  the  will  of 
1866,  or  to  reyivQ  the  will  of  1860. 

Dr.  JfftdEjfcfos  now  nmed  for  probate  (rf  Ika  will 
of  1866  and  the  cedteil,  aa  togetiier  ceaiMftrttog  th» 
will  of  the  deceased,  on  the  antbority  of 

Ai  tho  Qoode  of  Bioeh,  L.  Bep.  1  P.  *  K.  S?B. 

Lwd  FaWEAHon.— The  foots  fall  within  that  0*9» 
and  yen  may  take  probata  ai  asked. 

AttonMy:  i)avidMt 
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Pbob.]  Beckett  v.  Howb 

Nov,  G  and  16. 

Bbckbtt  0.  Howb  asd  avothbb. 

Witt— Admwiadgmealr-'S^iiatmn  not  mm  ^  attnting 
Kiitnt$$u — PrtsuxpUoa — PrvbaU  qnxnied. 

A  tettatort  at  the  tiou  of  tJu  aitt$tation  of  hit  wilf, 
JbleUd  it  to  tiuU  hit  tigaaturt  wot  not  teen  by  either 
^  tkt  aUutivg  toitmettet.  To  om  of  tAem  he  had 
tpolm  of  mtneating  kit  will,  and  to  both  he  had 
talked  of  the  neceuitg  of  arrmging  hit  t^gfioTa : 

taia%  oa  the  mihoritg  of  Owllllm  n.  OrilUin, 

JbeU  ike  will  to  be  didif  txeeuted. 

The  pl^ntifiF,  an  executor,  propoanded  the  will 
«C  H.  J.  Long,  &  widower  without  childrea,  who 
•died  Hudi  1SA9,  letviog  a  will  purportlag  to  be 
-ezecated  in  Julj  1868.  It  was  a  holograph  will, 
and  tlw  attestation  danie  was  In  the  fwowlDg 
form: 

In  wltnuB  wber»of  wo  the  nndanifned  hare,  at  the  r»- 
«nMt  of  Um  teatator,  ■nd  In  Ui«  preMooe  of  Mcb  othar, 
MDinod  oar  nunoa.  H.  PunAtw. 

J.  Oaxut, 

At  the  time  of  atteiUtioo,  the  testator  folded 
ihe  wUI  in  sodi  a  manner  tiiat  noneof  the  writing 
«oald  he  Men,  and  ndther  d  the  attesting  witnesses 

'GOnld  say  poaiUT^r  whetiier  his  signature  was  on 
the  will  or  not.  The  case  was  tried  before  Lord 
Penzance  on  Nor.  6,  and  both  the  attesting  wit- 
nesses were  examined. 

Mr.  Oalcley  deposed  that  two  or  three  days 
More  the  execution  of  the  will  the  testator  asked 
bim  if  he  would  step  across  to  Mr.  Prestage's  some 
«Tening  to  ugn  his  will.  Accordingly,  an  i^nolnt- 
ment  was  made,  and  the  witness  went  to  the  house 
€>t  tlio  otiier  attesting  witness.  The  teitator  pro- 
■duced  a  document  from  his  pocket,  whidi  he 
folded  up  >o  that  no  writing  could  be  seen,  and 
he  remarked,  alludiag,  as  was  supposed,  to  tlw  re- 
coiit  death  of  his  wife,  "  You  are  aware  that  there 
Tini  been  a  change  in  my  circumstances  which 
iiivulvva  a  change  lu  n^  affairs,"  The  word  "  will " 
was  not  mentioned.  TIm  testator  then  pointed  to 
vrbere  the  witnesses  were  to  dgn,  and  tnqr  rigned 
accordingly,  Frestage  first  and  Oaktey  afterwards. 
Tbis  witness  saw  no  writing  on  the  document  at  alL 

Mr.  Frestage  gave  a  similar  account  of  the  trans- 
action, except  that  the  testator  bad  not  asked  bim 
to  witness  his  will,  but  only  to  sign  a  paper  for  him. 
Ue  saw  no  writing  on  the  document.  In  croes- 
examination  the  witness  said  the  testator  did  not 
appear  to  ba  endeavouring  to  oonoeal  tin  contents 
of  the  paper.   On  this  eridence, 

Dr.  TritlrcuH,  on  behalf  of  the  executor,  submitted 
that  the  will  was  dnly  executed.  There  wu  suffi- 
cient STidenoe  to  presume  that  the  signature  was 
there  when  the  witnesses  signed,  and  that  being 
80  what  passed  was  a  loffident  aunowledgment  <» 
the  signature. 

Dr.  S^pinks,  contra. — Before  the  testator  could  be 
presumed  to  tiave  acknowledged  his  signature  it 
must  be  shown  that  it  was  there.  (Lord  Fmrzaxcn. 
—In  the  Goods  of  GwilUm,  S  S.  &  T.  200,  the  court 
held  thnt  it  was  not  necessary  to  hare  evidence  that 
ihe  name  was  there,  hat  that  it  was  at  liberty  to 
draw  the  infermce  tnm  the  circumstances.]  So 
far  nrom  the  testator  aofcnowledgiog  it  as  Us  wilt 
he  endeaToored  to  oonoeal  the  fact  ffom  them.  He 
<dted 

/« '.a*  Ooodt  ofPearmm,  83  L.  J.  127,  P.  *  U. ; 

In  tK»  GootU  nfS<%mU,  18.  AT.  261; 

In  (Ae  GoodM  of  ffommoml,  3  Sw.  A,  T.  90- 

Cvr  adv.  vult. 

AW  16.— Loan  Favz&iiCB.— In  this  casethe  court 
t  H)k  time  tooondder  the  former  dedtions  with  the 


iKD  AMOTHBS. 

Tiew  of  seeing,  whether  any  case  had  already  beat 
decided  which  in  any  way  qualified  the  doctrioe 
that  was  laid  down  by  Sir  C.  Cresswell  in  GwiBim 
T.  Gwillim.   Tfae  question  is,  whether  a  will  bu 
iwen  properly  executed,  and  the  facts  are  that  a 
testator  stated  to  one  attesting  witness  a  few 
before  the  date  of  the  execution,  that  he  wished  him 
to  come  on  a  particular  day  to  witness  his  will,  and 
to  the  other  attesting  witness  he  likewise  he 
wished  him  to  sign  a  paper,  not  mentioning  what  it 
was,  and  that  he  wished  him  to  be  present  at  the 
sama  time  as  the  other  attesting  witeen.  la 
aooordance  with  this,  a  meeting  was  flzed.  andNS 
evening  both  witnesses  anived.   Hwn  the  testator 
produced  a  paper  wUdi  he  carefully  folded  up,  so 
that  neither  could  see  anything  that  was  on  the 
paper.'  Having  made  a  remark  to  them  both  that 
owing  to  the  death  of  his  wife  it  was  neceassiy  to 
alter  his  affairs,  he  asked  them  to  sign  their  names 
as  wttnesaea.  The  question  is,  is  that  a  due  ezeen- 
tion?   The  sum  and  substance  of  the  facU  came 
to  tills ;  the  witnesses  did  not  see  tbo  tesUtor's  name, 
and  he  nerer  told  them  that  his  signature  was  there. 
But  he  did  teU  one  of  the  witnesses  direcUy,  anl 
botii  indirectiy,  that  it  was  a       on  the  oceadn 
when  they  attended  the  execntioo,  hecanae  he  gave 
them  both  to  understand  that  the  death  of  Us  wife 
had  rendered  a  change  of  his  affairs  necessary.  The 
doctrine  in  Gwidim  v.  Gwillim  is  this,  that  if  a  nisa 
^oducea  a  paper  to  the  witnesses,  and  gives  tbeoi 
to  understand  that  it  is  his  will,  and  then  gets  then 
to  sign  their  names  to  that,  both  being  pressnt  st 
the  same  time^  tiiat  is  an  acknowledgement  of  bii 
signature;  that  is  always  supposing  the  signatura  it 
there  at  the  time.   Whether  that  is  right  tx  wim 
the  court  does  not  atop  to  inquire.    It  is  fonndn 
on  two  cases  decided  in  the  Friry  CoudcU,  te 
which  Sir  CiessweU  Cresswell  refemd.    But  bi 
arrived  at  this  determination:  that  provided  a 
man  acknowledges  a  paper  to  be  his  will  and  ns 
signature  is  there  at  the  time,  then  that  is  sa 
acknowledgment  of  his  signature.   The  facts  is 
this  case  come  an  to  tiiat  requirement.  Wbat 
passed  between  the  testator  and  the  attesting 
witnesawaa  tantamoont  to  aaying  that  it  was  Us 
wUI,  and  I  think  also  tiiat  his  slgnatiue  was  then 
at  that  time.    It  may  be  sud,  what  evidence  is 
there  that  his  signature  was  there  at  all?  Hers 
again,  I  must  refer  to  GwiBim  r.  Gwillim.    If  ^ 
were  necessary  to  prove  it  by  direct  evidence,  Ishoolo 
say  there  were  difficulties;  but  the  court  ought  to 
jtdae  from  the  whole  anpearance  of  the  doca^KB^ 
and  from  the  whole  dircumstancet  of  the  css^ 
whether  it  is  satisfied  that  the  signature  wu  then. 
I  think  there  is  quite  as  much  here  as  there  was  ia 
GwUUm  V.  Gwimm  to  show  that  the  aignatute  wu 
there.   Sir  0.  Cresswell  said  :  «If  itwerenecesssiy 
to  have  direct  evidence  that  the  name  of  the  testsr 
tor  was  on  the  will  when  he  acknowledged  it  liy 
asking  them  to  witness  the  wUI,  the  prottf  of  ^ 
execution  would  fail ;  but  that  certainly  is  not  ne* 
oessary,  for  the  contrary  was  decided  in  Cooper  t. 
Bodutt,  «  Moo.  F.  C.  C.  419.    The  other  case  in  tta 
Judicial  Cmnmittee,  and  to  which  I  have  alloded, 
goes  a  great  deal  further,  because  thoe  the  only 
attesting  witness  denied  the  existence  of  tiie  viO 
at  the  time  of  the  attestation.    In  the  case  of 
Lt^  and  Hart  v.  .fiofterU,  one  of  the  attesting  wit- 
nesses was  dead,  and  there  was  an  imperfect  attes- 
tation clause."   That  exactly  apfdies  to  this  ess^ 
where  there  is  also  an  imperfect  testimonium 
dause.   Sir  C.  Cresswell  then  goes  on  to  s^v 
<*  Hm  court  hi  ther^ore  at  liberty  to  judge  from  the 
drcumataoees  of  the  case  whettm  the  rignatoie 
was  on  the  will  at  the  time  of  the  attesUtionor 
not."  The«B  remarks  apply  exacUy  to  the  pressH 
case,  and  thmfore  I  ludd  the  wilt  to  be  dalr 
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Dir.]  ConsTABLE  v.  Cobstablb.  Gbbbk  if,  Grbbh.  Ybatha.h  n,  Ybathan.  Jathb  v.  Ja.thb.  [Dir. 


Dr.  ^tnb,  for  the  defeadant,  asked  for  ooati  out 
of  tbe  eitate.  The  UtigRtion  tioae  entirelj  from 
tbe  ict  M  tbe  tee  tator  ia  folding  up  Ut  viU. 

Lord  Peszakcb.— There  are  no  merita.  It  waa 
merely  a  queation  of  due  execution,  and  I  ahaU  not 
allow  an/  coats  out  of  the  eatate. 

Attorae;  for  the  ^ntiff,  RoUuaay. 

Attorneys  for  the  defendant^  Ih^  Ooopt,  and 


COURT  FOB   DIVOBOB  AND  MATBI- 
UONIAL  OAUBBB. 

BeporMd  by  W.  Ixiotma,  Eiq.,  BacrliterHltJiur. 

Wtdnad^,  Noo.  8. 
(Before  Lord  FuuaitG%  J.  0.) 
CcHrnaBLB  v.  Owbtablb. 
AlimoRg  patdemU  Uu—  Witmma  veeaiamd  in  tmport 
<^  p)Uitimi~yo  wuwer  of  luabaml—Su  ri^  to 
aw-amime  witaema—lraetiet. 

0$  a  peiitiM  for  aUmon^  pendente  /iVe,  the  hvs- 
Affsrf  Aona^  jEbtf  wo  oanew,  tie  eovt  wotdd  not 
oBom  him  to  crott-examine  the  wiAwaau  called  to  prme 
hit  faahiet. 

lliis  waa  the  wife'a  soit  for  a  diaaolntion  of  raw- 
riag^  on  the  ground  of  cruelty  and  adulteiy,  and 
Iflte  present  application  waa  for  alimonv  ptndenU  Uu. 
Hk  hoaband  had  filed  no  answer  to  t£e  petition. 

Sole,  for  petltioaw,  examined  her  in  proof  of  her 
hBfbaod's  faculties ;  and 

Bomqmif  for  the  mpondenL  proposed  to  cross- 
examine  her. 

Bok  objected,  and 

Tbe  court  held,  that  as  the  husband  had  filed  no 
answer,  he  was  not  entitled  to  croas-ezamine 
witnesses  called  in  support  ot  the  petition. 

Attorneys  for  the  petitioner,  Miller  and  SiiUer. 

Attorney  for  tbe  respondent,  ^/w. 


IVetdmf,  Nov.  9. 

Gbbbk  v.  Gbbbh. 

Reetttution  of  eonjvgal  righte — Pkadiag. 

/a  a  wifie  mat  far  netitMtiiM  ^  eeiaiigai  rigAte,  the 
kiuband  pleaded  that  he  had  been  tndaeed  to  many 
htr  OK  a  /alee  r^treteRtaiuta  that  ^  woe  pregnant  ^ 
kirn;  thai  the  had,  since  their  tataration,  eommittm 
adulterji ;  and  that  He  leoa  not  ai&  to  maiatain  her  : 

The  Qmt  ordered  the  Jinl  plea  to  be  etruck  out,  and 
aOuoed  the  eeeond  to  ttand.  l%e  etoye  of  adultery 
it  direeied  to  be  pleaded  in  the  ntnal  ntanner  wiih 
partiadare. 

Tliis  waa  a  wife's  suit  for  restitution  of  conjogKl 
i^ta.  In  tiis  anawer  the  hnsband  pleaded  in  the 
4n  and  6tb  paragraphs,  that  liia  wife  was  pregnant 
when  Iw  married  her,  and  that  he  had  been  induced 
to  marry  her  by  false  representation  that  he  had 
iednced  her.  In  the  7th  paragr^  he  pleaded  that 
be  had  no  home  of  his  own  to  take  her  to ;  and  in 
the  8th  paragraph  that  his  wife,  since  thor  mar- 
riage, had  been  guilty  of  adultery. 

Dr.  ^rinke,  for  tba  wife,  mored  that  the  4th,  6  th, 
ud  7(h  paragraphs  be  strnck  oat,  and  that  the 
nspondent  be  ordwed  to  give  partienlara  of  the 
Mtparagf^h. 

Skud^  BiU  oppoaed  the  motion. 


Lord  Pbhzaitcb,  J.  O. — The  4th  and  6th  para- 
graphs have  certainly  nothing  to  do  with  the  ques- 
tion to  be  decided  by  Oe  eonrt  The  7th  paraf^^ih 
I  shall  not  order  to  be  i truck  out  at  the  present 
stage.  The  charge  of  adultety  must  be  pleaded  in 
the  usual  way,  and  with  as  much  particolarity  aa 
possible. 

Attorney  for  petiUoner,  Singkton. 

AUmaaj  for  mpondeat,  Phi^ioU. 

Taanuv  0.  Tmtiuk  and  Buxkbll. 

Distolution  euit— 'Farmer  suit  phaded  in  atuwer. 

The  hitband  prayed  for  a  diaeolution  on  iho  around  of 
adaherg,  and  the  wife,  in  her  anawer,  pleaded  that  ta 
Aw  farmer  euit  the  ueue  of  emdtjf  had  been  found  im 

her  favour: 

The  court  refiieed  to  etrike  out  thie  pba. 

This  was  a  hnaband's  suit  for  diaaolntion  on  the 
ground  (tf  his  wife'a  adultery  with  the  co-reapon- 
dent.  The  resp<mdent  denied  the  charge,  and  pleaded 
that  she  had  formerly  succeeded  in  a  diascdatlon  suit 
btonsht  by  her  huahand,  and  also  in  a  suit  for 
Judi^  s^acatioa  brought  by  hendf . 

Yeatman  moved  that  these  paragraphs  be  atrnck 
out  of  the  respondent's  anawer.  She  could  not 
plead  the  judgments  given  in  her  favour,  they 
would  only  come  in  as  diacretionarj^  bars  to  the 
judgment  of  the  court  after  the  verdict  in  thia  auit 
had  been  pronounced. 

Lord  Fbkzadcb,  J.  O.— Ton  cannot  exclude  the 
former  suits  from  the  knowledge  ctf  the  court,  and 
I  shall  certainly  not  order  the  paragn^is  to  be 
strockout. 


JaTHX  V.  Jathb  axd  Fbothbbo. 

Diteobdum^Ooimlerdiarge  of  enieltg—IVeadinge, 

la  a  huihamte  suit  fir  £eeelutioa,  after  Ae  pUadingt 
had  been  amplUea  andieeue  joined,  the  court  rtfueed 
to  allow  the  co-respondent  to  add  to  hia  aniwer  a 
eharye  of  cruelijf  figainst  the  hutband. 

This  was  a  hnaband's  suit  for  dissolution  on  the 
ground  of  his  wife'a  adultery  with  the  co-respoc- 
dent.  The  respondent  and  cO'respondcnt  had  both 
pleaded  a  simple  denial,  and  after  tbe  pleadings  had 
been  completed  and  issue  joined, 

Dr.  Trietram,  on  behalf  of  the  co-respondenfc 
moved  for  leave  to  add  to  his  antirar  a  cnaige  of 
cruelty  aguost  the  husband. 

a.  Browne,  for  the  petttioner,  contra, 

I/ord  FaaziNCB,  J.  0.-7110  court  is  willing  at 
all  times  to  allow  a  wife  to  plead,  though  she 
may  have  allowed  the  time  to  go  by.  But  here 
both  parties  have  filed  th^r  answers,  and  cruelty  ia 
not  a  thing  which  onght  to  be  allowed  to  be  pleaded 
at  the  last  moment  I  diall  certainly  not  allow  the 
co-respondent  to  plead  cruelty  at  this  stage. 

Attorney  for  the  petitioner,  Abbott. 

Attom^s  for  the  cc-respondent,  Heath  and  Oh 

Fridag,  Nov.  19. 

Holt  v.  Holt  airo  Datis  (Queen's  Pioctw 
interraning.) 

Diteyhilion— Decree  nin — Qaeen^s  Procter  intervening 
—Beoertal  of  decree  Ooeta. 

Where  tts  Qwsa's  Proctor  inUroned  o/tsr  a  decree  ntei, 
andeetMUked  aeharge  adidurg agai$ft  thepelir 
tianer,  the  ctmrt  rwaereed  on^^^f^i^^f^df^ 
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w&idL  cSamloed  the  marriage,  and  left  standittg  that  ' 
part  which  eontbmned  the  co-retpondent  in  cottt. 
TTiit  mi  orUno^y  *  haiband'a  suit  for  diaaolatioo 
of  lurriagB  on  the  ground  of  the  vice's  adultery. 
All  tbs  isaaoa  were  found  for  the  petitio&er,  And  the 
ocHirt  pnmoanoed  a  decree  lun,  diuoWiuB  the  mar- 
riage, and  coodemning  the  co-reBpondent  in  coaU. 
Subaequently  the  Queeo's  Proctor  obtained  leave  to 
interrene,  and  charged  the  petitioner  with  adultery. 
The  case  waa  beard  before  the  Judge  Ordinary,  and 
the  iMuea  were  found  for  the  Queen'B  Froctor. 

Dr.  SpiiAt^  on  behalf  of  tiie  petiUmer,  mored 
that  only  ao  much  of  the  deeree  nisi  ai  diaaolTed 
the  marriage  should  be  reveraed,  and  that  the  other 
part,  condemning  the  co-respondent  in  coets,  shotitd 
he  allowed  to  stand. 

The  Attorney-  Gentral,  for  the  Queen's  Proctor, 
submitted  that  this  was  aa  entirely  dotcI  proposi- 
tion. Hitherto  it  bad  beeo  the  enloiiL  to  renrae 
tUdeetM  sMu&tUr.  At  an?  r«t«b  tlw  cd*imp«°- 
dant  raght  to  be  heard. 

Dr.  ^mb.— He  dM  not  appear  to  the  mit,  iBd 
therefore  bad  no  right  to  be  beard. 

Lord  Pbhzamob,  J.  O.— The  origiDal  mit  waa  of 
such  a  character  that  I  don't  think  die  co-respondeot 
ooght  to  be  rrieaaed  from  the  pi^yntent  of  costs.  At 
nrasent,  thwefore.  I  shall  only  rerene  that  part  of 
the  decree  mn  which  dissidTes  the  nnntege;  but 
I  will  bear  any  application  tbt  co-mpOBdent  may 
make  on  the  matter  of  costs. 

Proctor  for  petitiwer,  WiBa. 
Qmbl** /Vodor. 


ittsf)  ISUcfton  ¥etition0; 

Reported  br  7. 0.  Obvmp,  Bsq..  Baniatsr^A-XAW. 

DBOOHEDA  ELECTIOlir  7BTITI0N. 

J1uarmbi/t  Joau  19. 

(Before  Esooh,  J.> 

lnUmdiaiom-~  luftmmatary  ari^mes  — iWssiM^  n- 
tpontibiU^  of  cawfidnto-^utdM/  M^nsnes—FM- 
Aaea — JM  rwf  —  OrganiMed^tUat^Ki^aritj/  ofgaod 
valu—StAttquMt  intimidttlion, 

orfmimdtSMlm  of  Mirny  or  trmthg  m'fl  nMurfaa 
dection,  aUhtagh  mt  in  awf  iray  conmcted  *oiik  the 

eandidaU  or  his  agents,  and  though  the  votes  affected 
lAsr^  might  bo  ■truat  off  on  a  oenOim/. 

In  order  to  put  intimidation  vpon  d  parallel  with  hrihtry 
and  treating  in  this  respect,  it  must  prevail  to  such  an 
extent  that  ih*  eetrt  mcqr  As  sa(t«fiBd  thai  froodom  of 
election  has  ceased  to  exist  in  consequence. 

Xt  tPOi  coniandtd  that  the  respoadtnt  having  a  auyorit^ 
goodvotttt  it  maitered  not  tiat  afUrtnat  miojoribf 

had  been  obmngd  voUrt  wen  iiitimihttd  am.  IM 

Jintdam^  dte/ionintaftredwith.  tiiaitwim 
BM,  thatiHltr^rmee  Mikofiudmof  skaiiitmt^er 

(Ac  etmm  woM  this  wtmdlg  dssM  ^ 

Tttwm. 

Whm€  tht  law  hts  hem.  viobivL  and  outrage  and  in- 
timidation have  been  arganiseO,  the  onus  is  upon  the 
te^Hmdent  to  show  that  that  intimidation  and  that 
violence  have  not  produoed  their  natural  consequences, 
viz.,  temfuing  the  peopU  from  the  sMrnae  of  tkeir 
legitimate  franchise, 

Orunpemen  were  expected  down  from  UMin  to  aidtkt 
sim  of  the  petitioner,  and  a  meetiag  of  the  supporters 
of  ike  re^ton^t  was  hdd  (A<  doj/  before  the  poliii^, 
■  im  wMA  mooket  wer$  made  bg  the  CalAefie  ckrgj 
omd  •lluro  meitiag  the  ptopk  to  "  hurt  the  Orangemen 


into  the  ayne,"  "yiM  them  a  warm  i  I'ttjrfwa,"  tf- 
The  rmondent  hoard  these  spttdtet;  and  cm  Ae 
fMowinff  dm  voters  were  met  at  the  railway  statiem 
and  irmtea  with  violence,  in  the  presence  of  tAe 
reMwient  and  his  conductinff  ageaL  One  voter,  iafa> 
toM  the  responded  that  he  did  not  mIW  towOeftt 
anyone,  was  carriedbg  force  to  the  tally  room.  If  vHm, 
it  was  necessary  that  voters  should U  escortedtmm 
town  by  constoMarw  and  mililmy,  and  both  (tat 
fsrosswereasmmlMmAbbi^mmomdmumiu. 

Held,  that  the  election  was  void  on  the  grmnd 

intimidation, 

Onlhesk^o/the  polSmg  tit  re^wsultHt  wmt  to  »slm 

who  wen  opposed  to  him,  ami  offered  to  ^  them  kis 
escort  toprotect  them  to  the  poU,  thq  beag  ajratd  to 
go,  notwifhstaniHng  thero  were  miStary  and  eetsio- 
bulary  in  the  strotta  : 

Held,  (AeU  this  was  conclusive  eaidemee  oitt  of  lie 
responses  own  mouth  to  prove  that  Acre  was  net 
freedom  of  election  in  tie  boramgh. 
If  ernes  la-e  thrown,  shots  fired,  amd  bottles  hwM 
amos^t  persons  goia^  to  register  tieir  votes,  ^  f 
not  Imina  to  agata  ruk  Amr  Uosa,  bat  Mqr  tUee  thed 
the  ^lirn  be  declared  void. 
If  votenaredsterrod from  voting  iyaprmmSng  terrer, 
ivt  withmtt  itOeeneo  beim  krmigkl  to  beat'  ipsa  ihm 
personal^,  the  election  wiube  dedared  void. 
The  Dttogannm  amd  EocbRXgh  cases  eesusdmd. 

This  wM  a  petiUon  by  Sir  L.  M'Caiatook  aseiast 
the  return  of  Mr.  Benjuoia  Whitwortb.  Ihe 
petition  alleged  by  its  third  clause,  that  nponsemil 
oajt  preeading  tns  abothMi,  addMne  and  epawhw 
of  an  exciting  and  inflammafeny  mMM  win  d^ 
llTnred  In  the  public  streets  of  Drogheda,  Mf 
Whitworth  and-  several  other  persom,  in  Us  pfo- 
•ence,  and  with  hia  knowledge  and  ccKnent,  for  tbt 
purpose  of  urging  and  inciting  a  iHimfav  nC  piMns 
to  use  force  in  order  to  intimidate  and  pment  the 
atectois  from  Toting  for  the  petfttoMT.  faith 
dnse  alleged  that  a  large  MoAar  of  mee 
women  weitthlmd  by  the  aaid  Benjamin  Whilwasth, 
or  with  bis  knowledge  and  eoosent,  tor  the  pmpoae 
of  intimidating  electors,  in  order  to  induce  them  to 
TOte  for  the  said  Benjamin  Whitwortii,  or  to  r^rua 
bom  voting  for  the  patitioner  or  Mr.  Broffissa. 
The  fifth  datue  allied  that  sereral  memhera  at  the 
Rcnnan  Cathi^ic  priaitiioad  iiaproperiy  ezeroaed 
their  spiritual  influence  over  many  of  the  dectors, 
for  the  porpoae  -of  oenstraining  them  to  Tote  for 
Mr.  Whitworth,  and  to  pmvant  thsaa  bam  Totiag 
fw  the  petitioner  or  for  Mr.  Brodigan.  Tho  aewnth 
timt  vpon  the  20th  Not.  IBM,  b^  the  poUing-di^T. 
aareraitfaoiiaand  penona,  friends  and  anpportenof 
tiw  sidd  Benjamin  i¥hitworth,  armed,  some  with  fire- 
arms, and  othm^  with  bludgeons  and  aticka,  attacked 
TOters  who  wished  and  had  promised  to  Totefor  the 
IMtitkmer,  and  iofliotad  my  wTeBo  weuads  lad 
athar  bodily  injariaa  upas  tbenn  and  feedUgr^ 
wnted  manyof  them  from  laaoadlng  thsir  voiss, 
and  alio  attacked  a  large  eaoortof  carabTv  faafaalv, 
and  poUca,  who  were  acting  as  an  escort  foe  As 
protection  of  TOtera,  and  oaused  aotdi  taror  aoi 
alarm  in  the  minds  of  the  electou,  tbat-ma^y  vte 
had  pnunised  to  Tote  for  Mc  firodicaSj  and  torn 
who  had  promised  to  vote  for  the  petitionar,  wne 
induced  by  intimidation  to  vote  for  Mr.  Whhirarlh; 
and  many  of  the  electors  who  bad.promtaed  to  tola 
for  the  petitioner,  and  had  come  long  rtiataanri  t* 
do  BO,  and  were  moot  anxioui  ta  do  so  if  tb^y  cooti, 
without  risk  of  their  Urea,  were  deterred  froa 
going  to  tbe  poll  and  noudhiff  thiir  voMfc  ^ 
ugbth,  "'nMathfloOaneaof  andae  laAmacoalw 
amd  election  waa  oonmitted  hgp-tfao  aaU  -BsBjaMa 
Whitworth,  and  a  great  number  of  olhat  paaasa^ 
wiUi  his  knowledge  and  consent;  ud  that  a« 
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organiied  Byitem  of  iotimidAUoii  ami  Tioleace  wu 
cttiblisfaed  by  the  taid  Benjtumn  Wbitworth  tod 
bis  friends  and  agents,  and  uiat  theaaid  Benjamin 
^niitworth  could  at  any  time  bare  restrshted  the 
riotm  tnta  acti  td  Tioleiice  if  be  had  been  wiUing 
todoao." 

Arm,  C.  and  i\ilbs,  Q.  (X,  argued  Un  caw 
for  the  ^tting  member. 

Fhrniett,  Q.  C.  f (v  the  petitioner. 

The  material  argomenta  and  eridenee  appear  in 
fte  jndgmeBt. 

Kbogh,  J.  (after  stating  the  allegations  in  the 
petitioD):— Oneof  the  best  estabKshed  rnles  of  free- 
dom of  election  ii,  that  the  electors  shall  come  to 
the  poll  perfectly  free  as  they  are  registered,  that 
Aey  shall  not  tnemselTes  accept  bribes,  that  tiiey 
■haU  not  be  treated,  tliat  tliey  tball  not  be  coerced, 
and  that  tliey  shall  not  be  intimidated ;  and  if,  as 
i^ards  any  single  rote,  it  is  proved  to  the  satisfac- 
tlonitf  the  court  that  any  snch  voter  has  been  so 
acted  upon,  it  ie  the  imperative  duty  of  the  court  to 
leadve  that  Uiat  is  not  a  good  vote.  I  am  taldng  it 
now  step  by  step  ;  flrst,  as  to  the  Qoettion  of  avoid- 
ing an  election.  There  may  be  many  rotes  declared 
to  be  bad  votes ;  there  may  be  men  bribed  at  an 
tectum ;  there  may  l>e  men  boated  at  an  election ; 
tiienmqr  be  men  coerced  at  an  election;  batitdoea 
not  neceHBrilr  follow  that,  beeanse  of  those  drcam- 
■ttnees  the  election  itself  is  void.  But  I  take  it  to 
he  mil  settled  law,  not  only  settled  by  a  chain  of 
dedsiooi  of  Committees  of  the  House  of  Commons, 
bnt  detdded  also  collaterally  in  cases  in  which  snch 
qnettion*  were  brought  before  -the  Superior  Courts, 
that  an  orgwiMd  system  of  hribery,  tiiat  an  tvga* 
nised  Bystrai  ot  tteattng,  will  invaUdate  an  dection, 
and  compel  the  conrt  (whatever  it  may  be)  trying 
the  oneition  to  dedare  that  to  be  a  void  election. 
Sorely  it  could  not  be  for  a  moment  conteaded  that 
supposing,  in  a  borough  of  this  descriptioo,  banks 
wen  to  open  Unir  doors,  to  let  it  be  understood 
nd  koowii  that  every  man  who  voted  in  a  particular 
w^  would  reoetve  a  anm  trf  money,  uat  lacge 
intoanti  were  deposited  for  thatpurpoae  which  you 
ndght  never  he  able  to  traee  to  the  candidate,  or  to 
aay  one  of  Ma  agents ;  bnt  yet  yon  would  be  able 
to  prove  that  there  was  an  organised  and  extensive 
syrttm  of  bribery  carried  on  in  tiie  borough, 
•n  dection  onder  such  circrumstanoes  could  he 
snowed  to  atand.  Take,  then,  the  case  of  an 
crganitcd  system  of  treating.  I  am  speaking 
now  of  cases  in  which  oothmg  could  be  traced 
to  Qie  candidate  or  his  agents ;  bat  suppose 
that  at  the  head  of  every  street  food  and  drink 
were  provided  in  large  quantities,  and  fdaoea  for 
Mting  and  jdaeee  for  dcfaiUng  o]l«ud,  ai  to  which 
ft  was  known  that  every  voter  who  wished  to  go 
tUther  and  seek  for  food  or  for  drink  would  receive 
i^provided  he  was  a  voter  upon  the  side  of  a  parti- 
cnar  candidate,  and  that  that  was  an  organised 
>yttem  for  the  imrpose  of  defaanchlng  the  voters  of 
a  particular  boroogb,  although  all  the  while  not 
tmoedile  to  the  member  or  to  bis  agents,  so  as  to 
dliqnalifjr  him  at  fatue  electionv,  is  it  lo  be  sup- 
ppied  for  a  moment  tiiat  that  organised  system 
wooM  not  defeat  tiie  election  P  Itakeit  that  it  is 
wdl  settled  titat  it  woold  de  so,  and  that  there  is 
M  poasibUlty  of  oentesting.  tiiat  pn^sition.  Now, 
iTottto.a  case  in  which  probably  as  much  indul- 
gence was  shown  to.  the  sitting  member  by  a  com- 
mittee of  the  House  of  Commons  as  in  any  case 
wUch  is  to  be  found  wltUn  the  whole  range  of  the 
xatborities ;  that  is  the  welt-knawn  Dmgarvan  case, 
ia  whidi  Uie  preaent  Sir  Joseph  Napier,  afterwards 
Mrd  Chancclhff  of  Ireland,  was  the  chairman  of 


tiie  coimnittee.  Tiiere  the  member  was  dedared 
duly  elected ;  but  what  does  tiiat  teamed  chairman 
say  f  "  Two  great  principlei,"  s^d  the  learned 
chairman, "  were  always  aooght  to  be  maiutaioed ; 
flrst,  that  tiie  dection  shonld  he  free:  secoadly» 
that  the  ehaneter  of  the  eanffidate  sbmiid  be  pure 
in  regard  to  that  election.  It  is  very  material  to 
distinguish  between  acts  by  which  an  election  may 
be  avoided,  and  tlte  misconduct  by  which  the  can- 
didate may  be  disqualified.  It  is  justly  observed 
by  Mr  Rogers,  in  the  seventh  edition  of  his  work 
on  electioQS,  that  tiiere  are  usually  two  distinct 
issues:  first,  whether  the  election  has  been  pro- 
cured by  bribery  or  other  undue  influence;  and, 
secondly,  whether  the  sitting  member  has  been 
guilty  himself  or  his  agents  ?  this  second  issue 
being  subordinate  to  the  flrat.  He  states  that  the 
second  issue  is  usually  entered  into  with  a  view  to 
incapacitate  the  sitting  member  from  becoming  a 
candidate,  supposing  the  electitm  should  be  declared 
void.  On  such  an  issue  it  becomes  the  very  essence 
of  the  inqt^ry  to  show  tiut  he  was  cognisant  of  the 
corruption  ;  for  the  object  besag  to  fix  upon  him  a 
personal  incapacity,  sti^  proof  may  be  wcU  de- 
manded to  show  that  he  was  imi«cated  In  the 
traosactions  complained  of.  The  avoidance  of  an 
election  depends  upon  the  effect  of  all  acts  don-; 
which  intenere  which  the  fireedom  required  by  law. 
The  disqualification  of  a  candidate  arises  from  his 
culpability  in  what  he  does,  or  causes  to  be  done,  or 
attempta  to  do^  for  the  purpose  of  procuring  a  re- 
turn by  undue  inflneoee.  These  matters  are  iu 
their  nature  distinct,  and  ought  not  to  be  con- 
founded." Now,  again,  I  recur  to  the  words,  "The 
avoidance  of  an  election  depends  upon  the  effect  of 
all  acts  done  which  interfere  with  the  freedom  re- 
qaiied  \s!7  the  law;"  and,  acting  upon  that  welt- 
settled  Tiew  of  the  law,  Mr  Palles  yesterday,  in  hit 
most  aUe  and  eloquent  address,  did  not  teem 
to  me  to  contend  that  an  election  might  not 
be  avoided  an  oigasised  system  of  bribery 
or  an  organised  system  of  treating,  but  he 
most  properly  srid,  "Tou  may  have  a  vote 
struck  o£f  the  poll,  and  the  voter  inet^acitated 
without  unseating  tiie  sitting  member."  So,  un- 
doubtedly, you  may  have  many  voters  deebred 
incapadtatedand  strack  off  the  poll  upon  a  scrutiny, 
without  disqwlifying  the  sitting  member,  or  unseat- 
ing him.  bo,  in  like  manner,  for  treating,  you  may 
have  many  rotes  similarly  dealt  with  without  unseat- 
ing tbe  dttiog  member.  But  again,  I  say,  if  tiie 
aggregate  of  those  instances  amount  to  what  may 
be  cwed  an  organised  system  of  bribery,  or  an 
o^anised  system  of  treating,  pushed  to  snch  extre- 
mities as  to  conrince  the  tribunal  which  is  deciding 
upon  the  case  that  freedom  of  election  has  not 
existed,  then  that  dection  ought  to  be  and  will  be 
avoided,  although  it  ouiy  not  have  the  ooniequence 
of  dieqnattfytog  for  a  future  election  the  ritting 
member.  In.  Palles,  in  Us  very  clear  and  astute 
argument,  assimilated  hatimidstion  to  bribery  and 
treating ;  bnt,  at  the  same  time,  tried  to  limit  the 
consequence  of  acts  of  intimidation,  and  he  used  a 
very  remarkable  [dirase,  that  "  it  must  be  the  com- 
munism of  intimidation."  Now,  I  ado^  that  expres- 
sion, though  probably  it  is  not  a  strictly  accurate 
expression ;  Jut  to  my  mind  it  conveys  a  great  deal ; 
and  the  way  in  which  I  accept  it  is  tiifs,  that  to  put 
intimidation  upon  a  parallel  with  bribery  and  treat- 
ing, it  must  be  spread  over  snch  an  extent  of  ground. 
It  must  permeate  through  the  communis  to  snch 
an  extent  that  the  tribunal  considering  the  case, 
and  uUimatdy  to  dedde  upon  it,  la  satisfied,  if  it  be 
so,  that  freedom  of  election  tuis  ceased  to  exist  in 
consequence.  If  that  be  the  case,  I,  for  my  part, 
see  no  distinction  between  the  law  as  to  en  organised 
system  of  bribenr,  an  organised  system  of  treating, 
and  an  oi^anised  ^tem  of  intimidation.  Tfaisdts- 
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tinction  waa  taken^  before  some  Committeei  of  the 
Honte  of  Commonf  conitituted  aa  th«7  were,  that 
intimidation,  howerer  extensiTe  it  might  be,  unless 
it  had  a  substantial  influence  upon  the  fate  of  the 
eleoUon,  could  not  result  in  the  election  being 
declared  Toid.  And  Mr  Pallea,  with  the  great 
indoatry  which  he  always  shows,  and  which 
assures  me  that  eTer7thu)g  that  can  be  said 
upon  bis  side  has  been  brought  forward,  men- 
tioned a  number  of  cases,  and  particularly,  I 
think,  referred  to  the  Roxbuigh  case,  which  may 
be  considered  a  leading  case  upon  the  subject. 
This  case  of  theiSox&ur^  election,  miewing  as  It 
did  dmost  idl  the  antecedent  deci^ons,  was  argued 
liy  one  of  the  most  eminent  Faillameiitary  lawyers. 
I  allode  to  Mr.  Austin,  who  was  perhaps  the  most 
eminent  adrocate  who  erer  argued  before  com- 
mittees of  the  House  of  Commons.  After  reriewing 
those  authcoiUes  (I  beUere  it  is  stated  in  the  notes 
that  these  cam  bad  been  Tevy  eusfnlly  Kuunined, 
•0  as  to  iDiura  th«r  acciu«Qy  evm  In  the  a^u- 
ments  of  counsel),  Mr.  Austin  thus  sums  up  tbe 
lesalt  of  all  these  cases "  In  the  Beports  of  Ferry 
and  Koapp  are  to  be  found  collected  caws  of  riots, 
beginning  with  the  year  1634,  and  ending  with  the 
Cmmtry  case  in  1827.  Amraig  them  are  only  two 
insunces  in  which  the  eUcdon  was  not  set  aside. 
Tbe  PmUfraei  elecUon  in  1634  was  set  aside.  Tbe 
Sotithitark  election  in  1702  was  set  aside,  though 
several  witnesses  swore  that  they  never  knew  a 
quieter  election.  Three  Uvenfry  elections  in  1706, 
1722,  and  1786;  two  Watmiiuter  elections  in  1722 
and  1741 ;  the  BmU/nct  in  176d;  the  McrpetA  in 
1774 ;  the  Coventry  in  1781 ;  and  the  Nottixghtm  In 
1602,  were  all  set  aside  on  account  of  riots.  The 
Coventry  elecUons  in  1827  and  in  1833  are  tbe  only 
instances  of  petitions  not  being  successful  where 
riots  have  been  proved."  And  then  Mr.  Austin 
goes  on  to  explain  why  he  thinks  even  that  the  late 
Coventry  decision  is  not  an  authority,  because  he 
says,  that  before  the  committee  came  to  the  con- 
clusion of  the  inquiry,  it  appeared  that  the  petition- 
ing candidates,  "Mr.  Tyler  and  his  colleague,  aban- 
doned the  contest,  and  retired  without  any  reference 
whatever  to  the  riots,  and  consented  to  tbe  return 
of  the  fitting  memben  withont  vay  protest  against 
the  TaUdity  of  the  election."  But  notwithstanding 
the  very  able  argument  of  Mr.  Austin,  Mr.  Fallea 
Tery  property  said,  and  relied  upon  the  fact,  that 
this  committee  in  the  BtK^Mrgh  case  arrived  at  leso- 
.  lotions,  showing  that  riots  had  taken  dace,  but 
'  ^  allowing  the  sitting  member  to  hold  his  seat, 
flow  it  appMn  iqpon  the  reaobitions  of  that  conn 
nutptee,**  That  it  aimean  to  this  comniittee,  that  at 
the  late  election  for  the  county  of  Boxburgli, 
riotous  and  tumultuous  proceedings  took  place,  in 
consequence  of  which,  acoording  to  the  evidence 
produced  before  this  c<munittee,  prosecutlKis  were 
instituted  in  the  Justiciary  Court  of  Scotland,  npoa 
which  prosecutions  certsln  of  the  oftenden  wen 
convicted.  Hut  the  emnmlttee  an  of  oj^nioo  that 
the  riots  were  not  (rf  such  a  nature,  nor  of  so 
long  a  duration,  as  to  prevent  the  votes  of  the 
electors  of  the  samecouoty  of  Hoxbun^h  being  taken 
in  the  matter  of  such  election."  Ibat  was  thuir 
decision.  And  the  basis  of  this  decision  is,  that 
although  there  were  riots,  yet  they  were  not  ol  such 
a  nature,  or  of  so  long  a  duration,  as  to.pfevent  the 
votes  of  the  electors  being  taken.  But  even  that 
resolution  was  not  arrired  at  unanimously  by  the 
eommittce.  On  the  contrary,  tite  minOTity  m  tbe 
cmnmittee  moved  tiiat  the  election  should  be  de- 
clared nnll  and  void  by  reason  of  the  adjournment 
and  prematura  close  of  the  poll  at  Eawtek,  whereby 
the  electors  of  that  district  were  delved  ai  a  por- 
tion of  the  period  allowed  by  Uw  tot  the  exereise  of 
the  franchise.  And  that  proposition  on  a  division 
ct  the  committee  was  n^tived  by  sU  to  three,  the 


committee  consisting  of  nine  membera.  And  tbe 
resolution  arrived  at  was  only  on  tiu  ground  that 
tbe  interTqi|kw  of  tbe  poll  or  the  rlma  were  not  of 
such  a  nat^Knor  of  so  long  a  duratlop.  u  to  pre- 
vent the  vflCof  the  electors  of  the  same  county  of 
Roxbargh  l^s  taken  in  tbe  matter  of  toch  ekc- 
tion."  ..upormngly  it  was  held  that  die  ntting 
member  *^td.ratatn  his  seat.  The  distinctioa  to 
which  I  was  referring  may  bd.'illastrated  in  the  f(rf> 
lowing  manner : — ^Let  me  suppose  that  fifty  men 
were  shot  dead  (If  the  argument- is  worth  aa^- 
tbing,  it  must  be  pressed  to  that)  outwe  this 
court-house  upon  vie  Slst  of  last  NoveiAbsr, 
every  single  man  tA  them  coming  up  with  Sir 
Leopold  M'Clintock's  ticket  in  his  hand,  from 
bis  tally-room,  to  register  bis  vote  on  his  behalf, 
every  one  of  their  lives  might  be  taken  away 
and  yet  that  being  admitted,  and  proved,  and  cwi' 
ceded,  the  election  should  still  not  be  declared  a 
void  election.  IHiat  is  the  propodti«i,  becaoss  hj 
the  very  aUe  a^ment  of  Mr  Hetoo,  seconded  sod 
enforced,  and  losing  nothing  of  its  weight,  but  u  I 
think  gaining  as  it  went  along,  by  the  adnurable 
argument  of  Mr  Palles,  it  is  oootended  that  pro* 
Tided  the  sitting  member  has,  at  the  cloee  of  the 
poll,  a  majority  of  registered  electors,  be  it  ever  so 
small  (and  I  lay  no  stress  upon  tiie  circunistaon 
that  it  was  here  of  the  veiy  smallest,  because  in  the 
view  I  take  of  this  case  it  is  not  to  be  deade2  br 
mere  numerical  calculatioos),  then  no  matter  whi^ 
happens  outside  that ;  no  matter  how  many  electon 
are  assaulted ;  no  matter  how  many  are  drivoi  from 
the  '  polling  booths ;  no  matter  how  many  men  sie 
hunted  through  the  fields,  and  are  ohUged  to  go  by 
devious  ways  and  across  paths,  in  order  to  get  bstx 
to  their  homes,  or  to  the  conveyances  whic£  are  to 
take  them  to  their  homes ;  no  matter  how  madi 
blood  has  been  shed  ;  no  mattra  how  much  s^ritnsl 
Intimidation  has  been  brought  to  bear  upon  tbe 
electors ;  still  if  the  candidate  who  is  returned  i^oq 
the  d»  of  the  polling  by  tbe  high  sheriff  is  able  to 
take  his  pen  and  say,  there  are  1000  dectors  on  the 
register  for  the  Borough  of  Drogheda,  my  seat 
cannot  be  in  any  way  endangered,  or  the  election 
declared  null  and  vmd,  because  I  nave  polled,  no 
matter  by  what  means,  601  eiecttm.  Te  he  <tf  aoj 
value  the  argnment  most  be  pressed  to  that  unless 
(which  is  an  impossibility)  the  other  candidate  can 
show  that  hcL  but  for  the  vlolenoe  whidi  was  used, 
would  have  had  a  majority  on  the  day  of  the  poO. 
I  must  at  once  say  that  that  is  a  propoeition  mm 
which  I  vholihr  and  entirely  dissoit.  It  is  sabver- 
A-n.  in  my  mud,  of  the  whi^e  princi^  of  freedom 
of  dection.  Again,  it  is  said  by  bothof  tbecoaasd 
for  the  sitting  membw,  that  freedom  of  election  is 
secured,  provided  tliat  the  majority  are  showo  to 
have  had  the  power  of  recording  their  votes.  I 
deny  that  altogether.  This  is  not  solely  a  contest 
between  Mr  Benjamin  Whitwocth  <faa  sitting  mem- 
ber, and  Sir  Let^dd  M*CUntock  the  patitioM. 
nine  is  another  and  a  greater  interest  than  bdoogs 
to  either  of  them:  there  is  the  public  interest 
Tbe  liberties  of  the  people  of  tmi  country  sre 
involved  in  the  freedom  of  election;  and  I  say  that 
tbe  humblest  individual,  the  poorest  unit  in  the 
whole  of  the  constituency  of  the  county  of  the  town 
of  Dro^eda,  has  as  good  a  right  mely,  wilboit 
fear,  without  fiirour,  withont  intimidatioo  of 
any  kind  or  description,  to  come  into  this  coait- 
house  upon  tbe  day  of  tbe  election  as  the 
richest  man  upon  the  register,  and  as  good  a 
right  as  the  great  majority  of  tliat  oonstitncacy. 
Take  it  that  a  candidate  has  by  tiie  most  legitimsts 
means,  withont  any  injury  whatsoever  bong  ia* 
flicted  upon  anyone  without  any  coendoo,  wiwBl 
any  bribery  or  treating,  obtained  the  votes  of  nhie- 
tenths  of  uie  constituency  in  his  favour,  yet  it  is  irf 
vital  importance  to  the  pubUo  weal  that  the  lenain- 
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iog  tmth  should  be  able  to  record  their  rotei  and 
to  express  their  omnioDa.  It  is  alleged  tiiat  the 
letpondeat  had  the  majority  of  the  whole  con- 
ititnency,  namely,  I  Uiink  865.  There  were  tome 
of  diein  who  gare  eTideoce^  who  said  that  thqy 
would  hare  TOted  otherwise^  but  for  lotimidatioo. 
ICra  absolutely  came  ap  here,  and  swore  that  they 
had  promised  their  votes  to  Sir  Leopold  M*CIiiitoclc, 
and  that  they  would  have  exercised  the  franchise  in 
bis  faroor,  "  If  I  had  been  protected,"  was  the  ex- 
pesaion  used  by  one  man  ;  "  but  he  was  afraid  of 
Bis  life,"  was  the  expression  of  another.  Take  away 
these  two  or  three  rotes  (though  I  say  again  I 
attach  no  ralae  to  the  numerical  argument,  as  I 
csU  it),  and  eTon  that  sorry  argument  disappears, 
namely,  as  to  hariag  a  majority  of  the  constituency. 
Then  it  is  said,  how  is  tlie  par^  to  show  that  it  did 
not  ioflnenoe  the  election  ?  The  petitioner  should 
jnm  that  it  did.  First,  yoa  are  to  obtain  a 
BUinity  by  Tiolence,  by  intunidaHonf  and  by 
Bndoe  influence ;  and,  having  then  so  got  a  majo- 
rity, you  are  to  turn  round  on  the  other  party,  and 
•ay,  "  You  are  in  the  minority,  and  you  must  show 
that  the  mind  of  each  voter  that  composed  that 
Dajtmty,  so  as  to  place  roe  ahead  ot  you,  has 
beM  influenced  by  this  intimKUtion."  lathecaseol 
bribery  it  ought  be  ha^,  if  there  waa  an  exten- 
ArAj  organised  system,  to  trace  it  to  each  indl- 
Tidoal ;  and  in  the  case  of  treating  detec^n  would 
be  still  more  difficult.  But  even  there  you  have 
something  to  lay  your  hands  npm;  yoa  have 
UQUy,  you  have  food,  yon  have  drink,  but  who  la 
thin  that  wlU  Tentora  to  gauge  ttie  inflaenee  of 
fatiaridatfan?  Who  will  say  how  far  that  reaches  ? 
Who  will  be  able  to  tell  what  the  effect  of  Intimi* 
datioQ  is  upon  the  human  mind?  It  is  true  that 
yon  oiay  prove  that  a  man  has  been  told,  standing 
outside  the  oonrt-house,  "  If  yon  go  in  and  vote  for 
Bix  Leopold  Bt'Ciiotock  your  brains  will  he  dashed 
ObL"  That  will  show  that  that  man  has  been 
inthnidited ;  but  will  any  man  say  that  If  there  are 
half  a  dozen  voters  standing  by  whilst  that  same 
observation  is  made,  the  influence  of  that  threat, 
directed  specially  against  him,  will  not  operate 
npM  them  ?  How  is  the  limit  tobe  fixed  7  flow 
is  the  influence  of  intimidation  to  be  traced?  I 
viU  put  a  case  which  I  am  sorry  to  saj  is  not  an 
imagiiuuy  one.  Supposing  that  a  minister  of 
itUpoB  were  to  say  to  an  individual  voter,  *<  If  yon 
do  not  vote  in  a  particular  way,  and  if  anything 
^lonld  happen  to  you,  between  this  time  and  the 
time  at  wUch  yon  should  reach  your  dwetlinghouse, 
joar  immortal  soul,  your  salvaUon,  will  be  perilled, 
vfao  ia  to  sij  what  would  be  the  extent  of  Oelnfln- 
enoe  at  that  obserration,  proceeding  from  the 
nuoth  of  a  minister  of  religion,  upon  the  whole  of 
his  congregation?  It  is  not  possible  to  give  evi- 
deooe  in  a  court  of  justice  which  would  carry  out 
Am  pnnKMition  which  has  been  laid  down  by  the 
oonnief  for  the  respondents  here ;  and  if  at  all  it  is 
to  be  made  a  matter  at  evidcaioe,  the  onna  erf  protrf 
■botild  be  thrown  upon  them  to  show  that  when  the 
law  has  been  violated,  wlien  gross  outrage  and  intl- 
midatiou  bare  been  organiied,  that  Intimidation 
and  that  violence  have  not  produced  their  natural 
consequcaccB,  namely,  terrifying  the  people  from 
the  exercise  of  thair  legitimate  franchise.  Now 
M  as  come  to  the  faeu  of  this  case.  Friday,  ISth 
Nor.,  was  the  flist  day  of  Sir  Iieopold  M'Clintock's 
ourass.  His  first  witness,  Mr.  Cairns,  can- 
Tssoed  with  him,  and  says  that  at  first  they  were 
Veil  and  respectfully  received,  and  that  there  waa 
BO  incivility.  On  the  Monday  they  attempted  to 
oanrsss,  and  then,  he  says,  the  whole  character  and 
npearance  of  the  plaee  was  chsnged,  and  they  were 
uunediate^  met  with  insults  from  the  mob.  Now,  to 
nati  call  paiticular  attention;  thev  were  imme- 
ostdy'  nut>y  a  riolent  mobk  and  that  vary  mol^ 


Mr.'  Cums  says,  closed  upon  him,  andtrtedtotfanw 
him  down,  very  near  thu  court-house ;  and  then 
there  is  ttds  remarkable  circumstance,  which  has 
not  been  much  commented  upon,  bat  which  I  talw 
to  be  tin  opening  of  the  whole  of  tiiis  fn^nhy 
In  that  mob  were  two  soUdton^  one  of  them 
Mr.  Clinton,  and  the  other  Mr.  Verdtm,  Mi. 
Clinton,  turns  out  to  have  been  the  conducting 
agent  of  Mr.  Whltworth,  and  he  was  in  that  mo^ 
and,  as  Mr  Cairns  says,  was  countenancing  thai- 
mob.   On  the  Tuesday,  Mr.  Cairns  says,  it  becamo 
h(^less  to  canvass,  from  the  state  of  the  town. 
Wednesday  is  the  day  of  nomination.  On  the  dajr- 
before  the  polling  in  this  place  Mr.  Whitwortii  is  - 
staying  at  a  particular  hotel,  which  I  think  is  called 
Simcock's  Hotel,  and  on  the  evening  of  this  day  the 
people  outside  are  addressed  from  the  window  of. 
that  hotel.   Beyond  the  possibility  of  doubt  it  i» 
established  that  tliere  were  a  number  ot  BoDun 
Catholic  clergymen  in*  that  room  npon  that  evening. 
The  first  gentleman  who  speaks,  and  who,  I  think, 
is  the  Rev.  Mr  Murphy,  as  distinguished  from  tlie  - 
Bev.  Dr.  Murphy,  said,  "He  would  advise  them^ 
seriously  to  be  ftuly  prepared,  for  the  Orange  party 
in  Droglieda  were  anxious  and  panting  to  cmui. 
them.  He  never  wished  any  man  to  do  wrong  j  btit 
he  must  again  caU  on  them  to  be  prepared,  for  the  - 
Drogheda  Orangemen  had  secured  the  assistance  ot 
600  of  thehr  brethren  in  Dublin.   Those  Cathcdics 
who  are  on  the  side  of  the  Orangemen  must  be  pat 
down :  they  must  be  crushed  at  any  risk. '  Thfni 
should  therefore  be  well  prepared  for  them,  for  ft 
waa  a  terrible  criris:"  tiiat  la  the  flnt  speaker; - 
then  comes  the  addreu  of  the  next  gentleman,  the 
Ber.  Mr.  M<Eee,  and  he  sidd,  *■  the  Orangemen  ol^ 
Dablin  were  on  tlw  next  day  to  come  down  to  Drog- 
heda;  if  those  men  should  come,  let  them  huH 
them  into  the  Boyne.   Let  the  people  meet  thenv 
in  the  morning  at  the  train,  and  give  tiiem  a  warm 
reception.*  The  first  gaatleman  si^  that  **Tbfr 
Catholics  who  are  <m  ute  ride  ot  the  Orangemen 
must  be  crushed  at  any  risk,"  and  then  the  next 
gentleman  says,  "Let  them  hurl  the  Orangemen 
into  the  Boyne ;  let  the  people  meet  them  in  the- 
morning  at  the  train,  and  give  them  a  warm  recep- 
tion." Again,  this  passage  occurs:  "He  advised  all 
who  heard  him  to  bring  their  friends  to  the  poll, 
to  marshal  th^  forces  eariy  in  the  morning,  and 
when  they  were  about  to  charge,  say,  *  Friends  at ' 
freedom,  charge  them  home  ;  foes  of  freedom /on^- 
a-baltaghr  "  which  we  all  know  is  "  Clear  the  way." 
Then  again   he  says:  "The  wonld-be  Catholic 
member,  Mr.  Brodigan,  and  Orange  emissaries  from 
hell,  had  come  among  them  at  this  critical  junc- 
ture ;  he  advised  the  people  to  be  fidthfol  in  fol- 
fowing  the  advice  of  their  clergy."  litis  is  another 
clergyman,  the  Bev.  Mr.  Qavin :  "  Yesterday,  in  the  - 
city  of  Dublin,  some  of  the  friends  of  ascendancy 
in  this  town  hired  SOO  assassins  to  come  down  and 
butcher  the  Catholics  of  Drogheda.  He  asked  them 
would  they  meet  them ;  he  assnred  Aenu  on  ibe  ■ 
word  Of  a  priest,  that  what  he  said  was  a  not,  that 
some  party  in  favour  of  the  Orange  candidate  here- 
went  to  Dublin  and  porchased  the  tag-r^  and  bob- 
tail of  Orangedom  to  come  down  and  butcher  them 
to-morrow,  and  he  did  not  want  the  people  of  Drog- 
heda to  treat  those  hirelings  as  they  deserved." 
Mr.  is  the  first  person  who  called  npon  thenr 

to  go  to  the  station  to  meet  these  so-called  Orange- 
men at  a  particular  hour  in  the  morning,  and  to 
throw  them  into  the  Boyne.  What  takes  place  f 
The  crowd  outside  say  (and  this  is  admitted),  "  We 
will,  father,  meet  them it  is  proved  distinctly 
that  they  cried  this  out  from  the  crowd.  The  next 
momlnib  at  half-past  eight  o'clock  down  came  Mr. 
Hamilton  and  some  two  or  three  voters  by  the  eariy 
train,  and  iktiy  wanted  to  go  np  the  barn  to  rote. 
There  was  a  resident  B>«fiS|!^*M&«^<^te 
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wbo  bad  with  him  a  number  of  cooatabulary  and  a 

number  of  soldiera  ;  and  that  gentleman  tella  the 
gentlemen  who  had  arrived  at  th«t  early  hour  of 
Ihe  morning,  that  thej  could  not  with  safety  go  up 
to  the  town.  He  said  that  he  could  not  escort 
those  TOtera  u|>,  and  at  a  matter  of  fact  they  were 
notncorted  np^  until  the  other  nuty  had  arrired ; 
to  what  then  took  place  I  shall  hare  to  refer  tn 
mure  detail  in  another  branch  of  the  case.  Mr. 
Haoiilton  is  with  those  four  men  whose  names  are 
Semple,  McDonald,  Usher,  and  Derine ;  Semple 
appears  to  have  be^  a  man  of  a  belter  class  than 
the  rest ;  probably  he  felt  that  he  had  friends  in 
the  bystanders,  and  that  he  w«s  known ;  at  aU 
.erents,  he  goes  up  alone  aud  TOtN  for  Sir  Leopold 
McClintoclc,  and  does  so  in  safety ;  it  is  an  rxtra- 
ordinary  circumstance ;  McDonald  disappears,  no 
one  knows  how  or  whither,  but  he  got  back  home 
in  some  way,  and  did  not  rote  ;  Usher  and  Dcvine 
remaiaed  with  Mr.  Hamilton;  Mr.  Hamilton  is 
j^d  to  he  the  agent  orer  the  property  on  which  they 
liTe.  It  ii  nid,  on  the  other  hand,  that  there  was 
tyranny  established  orer  those  roters ;  that  may  or 
may  not  be,  but  so  far  as  the  eridence  is  giren  here, 
it  does  not  go  rery  far,  l>ecause  the  letter  by  which 
those  voters  were  canvassed  is  produced.  Mr. 
Hamilton  says :  "  Sir  Leopold  McCHntock  is  going 
up  for  the  borough  of  Drogheda,  and  you  wiU 
oblige  me  by  giving  him  your  vote  ;"  he  givet  them 
half  a  sovereign  to  go  up  to  Dublin  to  amuse  them- 
•elves  with,  and  on  the  morning  of  the  election  they 
are  here  with  Mr.  Hamilton  at  the  station ;  they 
being  here,  Mr.  Whitworth  arrives  on  the  scene, 
and  so  does  Mr.  Clinton,  who,  mark,  was  identified 
with  the  very  first  Tiolent  mob  Uiat  was  acting  in 
this  town,  ana  who  is  the  conducting  agent  of  Mr. 
IVhittrorth:  Mr,  Whitworth  is  up  with  his  con* 
ducting  agent  at  tlw  station,  when  it  is  sur- 
rounded and  filled  by  an  admittedly  most  violent 
mob,  because  it  must  have  been  violent,  as  it 
intimidated  Mr.  Reed,  the  resident  magistrate; 
they  are  armed  with  sticks ;  they  are  armed,  as  one 
of  the  clergymen  told  us,  with  railway  bolta,  those 
joining  bolts  about  a  foot  long,  to  which  nuts  are 
attached,  by  which  two  rails  are  laid  together  and 
joined,  and  they  are  flourishing  these  weapons. 
Whilst  this  scene  is  going  on  those  two  voters  are 

S pealed  to  by  Mr.  Whitworth,  and  to  one  of  them 
r.  WUtworUi  a^s,  "For  whom  will  you  vote?" 
The  crowd  being  round  them  in  this  way,  and  at 
the  same  time  two  or  three  iron  bolts  being  held 
up  in  his  face,  Usher  says,  "  I  will  vote  for  you," 
and  he  baa  come  on  ttio  table  since  and  said  that  he 
did  it  to  save  bis  life.  The  moment  he  says  that, 
Mr.  Whitworth  says,  "  Come  along  here."  I  do  not 
mean  to  say  with  any  criminal  intent  as  to  coercing 
this  man,  hut  he  takes  him  away,  and  he  is  imme- 
diately hoisted  upon  the  shoulders  of  the  people, 
and  they  carry  him  off  to  Mr.  Whitworth's  tally- 
rooma ;  be  declares  tbst  he  went  to  vote  for  Mr. 
Whitworth,  but  he  never  voted  for  Mr.  Whitworth  ; 
that  was  a  most  remarkable  circumstance.  What 
takes  place  with  Devlne?  "For  whom  do  you 
vote  ?  ^  he  is  asked,  and  he  replies,  "  I  will  not  vote 
lor  anyone ;"  and  Mr.  Whitworth,  according  to  his 
own  statement,  leaves  that  place ;  but  almost 
instantaneously,  as  Mr.  Hamilton  and  Devine  de- 
scribe the  scene  (and  their  description  of  it  is 
entirely  uncontradicted),  that  mob,  in  whidi  two 
iniiiutcs  btrfore  Mr.  Whitworth  and  his  i^ent  Mr. 
Clinton,  were  in  close  contact,  seize  tills  man 
Dvvine  and  drag  him  away,  as  he  says  himeclf,  and 
put  him  on  a  car  ;  six  men  get  up,  three  on  each 
tide,  and  instead  of  this  man,  who  we  are  asked  to 
bt'liuvo  willingly  went  on  the  car,  being  placed  on 
the  i>ido  of  the  car,  he  is  thrown  on  his  back  on 
till'  wi-Il  cushion;  and  so  carried  up  to  Mr.  Whit- 
worth's committee-rooms.  The  leaned  judge  here 


reviewed  the  evidence  which  showed  that  votsrs 
were  asaanlted  over  the  bayonets  of  the  sotdiay, 
and  that  the  latter  were  prepared   **  Uterally, 
as  if  tiiey  were  entering  an  enemy's  countiy.* 
He  then  referred  to  the  personal  action  of  Hr. 
Whitworth :— **  At  one  or  two  o'clodc  in  the  d^," 
wyt  Hr.  Whitwwtb,      myadf  went  wherever  I 
heard  there  was  a  voter  who  was  VikMj  to  rniilci 
his  vote  i^ainst  me,  and  I  absolutely  offered  him 
my  protection,  with  the  high  sheriff  or  somebody 
else,  to  take  him  up  to  the  poll."   The  whide  of 
that  evidence  had  a  most  powerful  effect  upon  my 
mind  in  the  opposite  direction  to  that  wiiich  it  wu 
donhdeas  intended  tu  ^odnoe.  DiA  ertr  anyooe 
hear  in  a  legitimately  conducted  election,  when 
there  was  freedom  of  election,  of  a  man  coming  snl 
canvassing  against  himself  ?   Did  ever  anyone  besr 
of  a  committee  of  one  candidate  going  and  suggest- 
ing to  voters  In  the  other  interest  to  come upaod 
poll  ?      I  will  give  you  an  escort^"  says  Mr.  Whit- 
worth J  and  can  any  man  say  he  believes  that  voters 
who  come  from  great  distances,  u  one  genttemaa 
did,  160  miles  at  least,  from  Clew  Bay  in  the  west 
of  Ireland  to  Dublin,  and  another  who  came  from 
Walcrford  to  Dublin,  whom  the  Queen's  troops^ 
cavalry,  infantry,  constabulary,  nugiatrates,  the 
whole  dvil  and  military  power  that  could  bs 
oixaoised  In  thif  town,  were  not  aMe  to  pntoc^ 
would  be  safe  io  coming  up  to  the  poll  even  wifk 
Mr.  Whitworth?    But  if  that  he  ao,  and  if  the 
gentiemen  who  offered  to  bring  voters  up  to  the 
poll  {Mr.  Chadwick  was  one  and  Mr.  Gradwell  wu 
another)  had  the  power  of  doing  what  all  this  mili- 
tary authority  could  not  effect,  what  is  the  natoral 
logical  oonclndon  1  Why,  that  the  whcAa  of  the 
peo[de  of  this  town  were  obedient  to  their  nod,  and 
that  they  could  call  them  off  from  violence  or  en- 
courage tiiem  on  to  it  at  any  moment  exactly  u 
they  tbooght  would  best  suit  the  interests  of  their 
candidate,  and  that  they  only  offered  this  protection 
when,  awaking  to  a  sense  of  what  had  been  diXH^ 
they  saw  that  no  such  election  could  be  declared 
free,  and  that  every  election  must  he  declared  vdd, 
in  which  such  an  intolerable  infraction  <^  the  liberty 
of  the  subject  had  taken  place.  To  my  mind  the 
whole  of  that  shows  better  than  any  evidence  to 
what  a  state  this  town  had  been  brought,  and  how 
the  dreadful  transactions  which  had  taken  [dace 
operated  upon  the  minds  of  the  pentms  who  woe 
most  anxious  for  Mr.  Whitwtvu's  return,  wbm 
they  absolutely  went  about  the  town  canvassing 
every  man  who  was  supposed  to  be  in  the  interest 
of  his  opponent  to  come  up  and  raster  his  vote  fai 
order  to  toke  out  of  his  mouth  afterwards  the  right 
to  say  that  he  had  not  an  opportunity  of  doing 
I  say,  if  atones  are  thrown,  and  shots  fired,  and 
botties  hurled,  amongst  persons  coming  up  to  regiilec 
their  votes,  th^  are  not  hound  again  to  rlak  their 
lives  In  coming  to  the  poll ;  and  if  they  do  not  risk 
their  lives  they  are  not  precluded  from  coming 
before  one  of  the  authorised  courts  of  the  country 
to  say,  "  It  was  not  a  free  election,  in  which  we 
cotild  not  have  registered  our  votes  without  imnii> 
nent  peril  to  our  existence."  The  whole  of  the 
doctrine,  that  freedom  of  election  consists  in  the 
freedom  of  the  majority  is,  I  say,  sabversive  of  the 
rights  of  the  electors,  is  contrary  to  the  laws  of  the 
land,  and  is  irreconcilable  with  common  sense.  Who 
knows  how  many  voters  were  indnced  by  terrorism 
upon  that  morning  to  vote  lor  Hr.  Whitwortii? 
How  can  it  be  told  how  many  were  influenced  fef 
seeing  that  the  other  party  were  driven  out  of  tM 
fleld  and  had  not  a  chance  ?   Did  not  Mr.  Whit- 
worth  himself  use  that  very  argument  to  induce 
voters  to  poll  for  hino,  namely,  that  he  had  a  con- 
siderable majority  over  his  opponent  t  I  am  bound 
to  say  that  was  a  void  elefratxu  1  fifftopt  nvoM 
saying  there  wm  it&^teeddiiaWiMMlg^  I  slul 
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tntify  to  the  Speater  of  the  Hoom  of  Comtnotu 
that  that  election  was  voii,  and  that  Mr.  Whitworth 
wu  not  da\y  elected ;  and  farther,  that  Mr.  Whit* 
worth,  within  the  meaning  of  the  7th  lection  of  the 
Act  of  Farliinient,  has  been  bj  himself  and  his 
agents,  eailty  of  undue  infliunce.  I  hare  arrived 
at  the  foUoving  reiolutioa :  Finl^  that  Beojamia 
Whitworth,  Bsq^  is  not  daly  elected  a  burgess  to 
serra  in  tUa  present  Parliament  for  the  borough 
and  countjr  of  the  town  of  Drogheda;  secondly, 
that  the  last  election  for  said  borough  and  county 
of  the  town  of  Drogheda  is  a  void  election ;  thirdly, 
that  Benjamin  Whitworth,  Esq.,  was,  by  himself, 
andbybisagentstgimtyof  and  no  infiaenceM  regards 
two  electors,  JtAn  Derine  and  Hidiael  Kelly,  at 
the  last  election  for  the  said  borough  and  county  of 
the  town  of  Drogheda;  fourthly,  that  a  system  of 
intimidation  was  organised  and  carried  out  at  the 
last  election  for  the  said  borough  and  county  of  the 
town  of  Drogheda,  subrersive  of  the  freedom  of 
election,  and  outrages  were  committed  which  were 
calculateil  to  deter,  and  did  in  fact  deter,  a  con- 
siderable number  of  Toters  from  exercising  their 
fraodiije  at  such  election ;  fifthly,  that  the  costs  of 
the  petition  be  paid  by  the  respondent. 


f  utiicfal  Committre  of  t^r  Vtib]}  (Souncil. 

Beported  bj  Dooolar  KiKaaroMO,  Eaq.,  BanlBt«r«t>IiMr.  r 

Wediu$daif,  Jufy  7. 

The  CnAHTBBBD  Bakk  of  Ihdu,  Austraua,  and 
Cbua  (a(^s.)  n.  Etakb  amd  Akother  (reaps.). 

fllba  owf  Japan— Baiiknipieif — ifoagr  of  bankrupt 
carrkd  to  ^tteial  aoeoaiU  at  badt^fVtttiAilM  pr^er- 
ewe. 

The  n^ondents,  auufneea  of  a  bankrtip',  hrotight  an 
action  against  the  appellants'  bank  to  recover  a  turn 
luionging  to  the  bankrupt,  and  aVeged  to  have  been  in 
the  appellaatf  hands  at  the  dale  of  atffmUcation  of 
hanlnptaf. 

The  said  tmiL,  in  nunaanee  of  an  agreement  between 
them  and  the  bankrupt  previou^  to  at^udication,  had 
been  carried  bg  the  appellant!  to  a  special  account,  at 
$teiiritif  against  bills,  not  yet  at  mtturitg,  drawn  by 
the  bantrapt  and  diacountea  by  the  appelhnts ; 

Beld  (reverting  the  judgment  of  the  Supreme  Court  of 
China  and  Japan),  that  the  action  failed,  tinee  by 
tit  contract  Ike  turn  daimed  fiirmed  no  part  of  the 
bankrupfg  estate,  bat  was  rightly  i»  (As  kancU  of  the 
appMtnt*  at  the  time  of  the  action. 

FrandaUnt  preference,  under  suchjciraaMancee,  couU 
kavt  NO  apphcatiou  to  the  case. 

This  waa  an  appeal  from  a  judgment  of  Her 
Majesty's  Snpvane  C!onrt  for  China  and  Japan,  pro- 
DODDoed  OD  the  18th  Nor.  1867. 

The  appellants  carry  on  the  business  of  banking, 
at,  among  other  places,  Hankow.  The  respondunta 
were  the  creditors'  assignees  ot  tlie  estate  and 
effects  of  Joba  Mackellar  and  William  GtwA  Gor- 
don, who,  under  the  style  of  "  Mackellar  and  Co.," 
carried  on  business  as  merchants  at  Hankow,  up 
to  the  end  uf  June,  1867.  Mackellar  and  Co. 
were  oistomers  of  the  appellants. 

In  July,  1867,  the  respondents  filed  a  petition 
against  the  appellants  to  the  judge  of  Her  Majesty's 
Conrt  at  Hankow,  Thereby  tiiey  as  such  assignees 
as  afbresud  cUimed  from  the  appellants,  as  such 
bankers,  a  sum  of  12,000  taels  belonging  to  the  said 
firm,  alleged  to  have  been  in  their  huids  at  the 
dale  of  the  adjudication  in  baDkroptey  of  the  said 
firm,  and  to  be  due  and  payable  to  the  respondents 
as  such  ass^neas. 

In  BDiwer  to  the  said  petition  the  appdlauta 
aUogad  tha^  aeeording  to  the  terms  of  their  re- 


ttUner  as  bankers,  they  were  bowid  to  pay  any 
cheque  of  the  said  firm  which  should  be  duly  pre- 
sented, and  which  should  not  exceed  in  amount  the 
moneys  of  the  said  firm  in  the  hands  of  the  appeU 
lanta,  '<  apfdicable  to  the  payment  thereof  at  the 
time  of  the  presentment  thrneof,"  and  that  at  the 
date  of  the  said  adjudication  in  bankruptcy  they 
held  the  sum  taels  27,  2  mace,  and  1  candareeo, 
so  applicable ;  and  that  uie  said  sum  they  had  been 
and  then  were  ready  and  willing  to  pay. 

As  to  the  sum  of  10,000  taels  parcel  of  the  respon- 
dents* claim,  the  appellants  answered  as  follows: 
that  "  The  same  was  not  payable  to  the  sud  John 
Mackellar  and  William  Qnuit  Gordon,  nor  to  the 
pldutiSs  on  demand ;  but  was  by  special  agreement 
between  the  defendants  (appellants)  and  the  mid 
John  Mackellar  and  William  Grant  Gordon,  made 
previously  to  their  sud  adjudication  as  bankrupts, 
specially  set  aside  to  be  retained  by  the  defendants 
as  security  fia  any  sum  which  might  subsequently 
appear  due  to  the  defendants  from  the  said  John 
Blackellar  and  William  Grant  Gordon,  in  remct  of 
advances  then  previoualy  made  to  them  by  the 
defendants ;  and  the  said  sum  of  10,000  taels  was, 
in  pursuance  of  such  agreement  and  with  the  sanc- 
tion of  the  said  John  Mackellar  and  William  Grant 
Gordon,  carried  to  a  special  aca>unt  with  them  in 
the  books  of  the  defendanta  called  the  *ma^ii 
lulls  acoonut,'  that  all  biUe  fbr  or  In  respect  of 
which  the  said  sum  of  10,000  taels  was  so  specially 
set  aside,  as  aforesaid,  have  not  yet  arrived  at 
maturity,  so  that  the  defendants  do  not  know  what 
sum  they  are  or  may  be  entitled  to  deduct  from  the 
sud  sum  of  10,000  taels ;  and,  therefore,  all  things 
have  not  happened  and  all  times  have  not  elapsed 
necessary  to  entitle  the  plaintiffs  (respondents)  to 
have  the  said  sum  of  10,000  taels,  or  any  part 
thereof  paid  to  them." 

The  facts  were  as  follows Mackellar  and  Co. 
were  in  the  habit  of  drawing  bills  on  various 
persons  at  Shanghai  ag^nst  tea  shipped  to  Shangh^ 
The  appellants  were  in  the  hatnt  of  discounting  the 
raid  buls,  the  shipping  documents  tor  said  tea  beiog 
hypothecated  with  them  by  way  of  security. 

On  the  25th  June  1867,  the  appellants,  there  being 
at  that  time  several  of  the  bills  drawn  as  aforesaid 
still  running,  applied  to  Mackellar  and  Co.  for  an 
additional  margin  of  15  per  cent,  on  the  bills  so 
drawn  and  running ;  and  on  the  27  th  June  Mackellar 
and  Co.  paid  the  appellaota  the  sum  of  10,000  taels 
as  such  margin.  The  said  sum  of  taels  10,000  waa 
part  of  an  advance  of  taels  32,000  made  earlier  on 
the  same  day  by  the  appellants  to  the  said  Mackellar 
and  Co.  against  teas  by  them  shipped  to  Shanghai. 

The  respondents  gave  evidence  that  the  said 
payment  was  made  voluntarily  by  the  firm-  of 
Mackellar  and  Co.,  and  that  it  was  made  by  tiie 
said  firm  at  a  time  when  they  were  In  contemplation 
of  bankruptcy. 

The  appellants  endeavoured  to  prove  that  they 
were  ignorant  that  Mackellar  and  Co.  were  likely  to 
suspend  payment,  and  that  they  were  justified  in 
demanding  of  and  receiving  from  the  said  firm  the 
said  sum  of  10,000  taels,  and  that  the  said  payment 
was  made  under  pressure.  Mackellar  and  Co.  sus- 
pended payment  on  the  28th  June  1867,  the  day 
following  Uie  making  of  the  ^yment  aforesaid,  and 
on  the  let  July  18C7  were  adjudicated  bankrupts. 

The  suit  was  beard  by  the  court  at  Hankow, 
when  judgment  was  given  for  the  appellants. 
Against  that  judgment  an  appeal  was  brought  to 
the  Supreme  Court  of  China  and  Japan,  the  learned 
judge  of  which  was  of  opinion,  first,  that  Mackellar 
and  Co.  were  not,  at  the  time  of  making  the  alleged 
agreement  relative  to  the  said  margin,  indebted  to 
the  appellaots,  and  that  the  appellants  were  not 
their  "  creditors "  of  the  said  firm  |<an4,  secondly, 
that  the  payment  of  theD^dingiVtfi(A<Olgi@« 
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Wl^  under  the  circnmrtancee,  %  f  nradoleDt  i^efer- 
eno^  that  it  waa  mftde  in  immediate  ooDtea^latiM 
of  iMUDkniptff^  and  that  it  mu  ToIaDtMy^  lad  nn- 
initlflable.  m  aceordlDri/  gare  jitG^:ment  for  the 
respendentf,  and  the  decirion  of  the  ooart  at 
Banfcoip  wat  ordered  to  be  reremd  with  ooeta. 

Vma  ttdt  judgment  and  deone  tiw  prwent  mppeal 
watbcooght. 

Sir  BnmdtB  Palmer,  Q.C,  J.  Bnmm,  and 
CUm  mre  for  the  ^fMlulaL 

0.0*  C3lar&f  and  Jl^&tii^  irere  lor  the 

Judgment  vas  delivered  by  Lord  Justice 
GmAKD: — Their  Lordships  cannot  entertain  the 
tlighteat  doubt  in  tills  case.  As  regards  the  twentj- 
KTen  taels,  the  respoudeats  must  hare  those,  but 
this  small  sum  cannot  affect  the  iiuesUoQ  of  coats, 
nor  does  it  appear  erer  to  hare  been  a  matter  in 
dispute.  At  regards  the  case  itself,  there  obrioosly 
was  but  one  contract,  and  one  transaction— that  is 
detailed  in  the  lettcor  to  which  Mr.  Field  referred. 
The  letter,  taken  in  connection  with  the  eridence, 
ihows  distinctly  that  there  was  but  one  contract 
on  the  37th  June,  and  tlut  that  contract  was  an  ad- 
Tinoe  of  S3,000  taels  in  this  w^— 22,000  taels  were 
to  be  adTauced  and  10,000  taeU  w«e  to  be  held  aa 
ma^n  to  secure  obtain  debts.  If  those  were  the 
terms  on  which  the  advance  of  the  32,000  taels  was 
made^  and  the  10,000  taoU  were  to  be  retained,  and 
if  the  whole  was  one  transaction,  as  it  clearly  was, 
it  neoessarily  follows  that  tiie  10,000  taels  cannot 
be  lecoTered  so  long  as  the  state  of  drcumstances  is 
nudi  o  that  consistently  with  the  contract,  the 
lOyOOO  ought  to  be  in  the  hands  of  the  bank.  It  is 
cl^  that  this  was  the  state  of  things  at  the  time 
when'  the  judgment  was  given,  and  that  thwe  was 
thai  no  ground  whatever  fcur  proceeding  for  the 
reooverv  of  these  10,000  taeli.  Fraudulent  prefer- 
ence therefore,  can  have  no  applicatkm  wluitever, 
teoMUB  tiie  K^OOO  taels  formed  no  part  of  the  bank- 
rupt's estate,  ud  tiiere  was  not  in  any  smie  a  deal- 
ing with  that  which  belonged  to  the  bankrupt. 
Upon  these  grounds,  without  going  further,  their 
Lorddiips  think  it  sufficient  to  say  that  the  judg- 
ment of  the  Supreme  Court  was  wrong,  that  the 
judgment  of  the  court  of  first  instance  was  right, 
and  that  the  appeUauts  ought  to  have  all  their 
costs  before  the  court  of  first  instance,  before  the 
Court  of  Appeal,  and  before  this  cotut,  deducting 
the  twenty-seven  taela  on  the  assumption  that  this 
sum  has  not  been  already  paid.  With  respect  to  the 
facts  rusing  the  question  of  fraudulent  preference, 
it  is  unnecessary  for  their  liordships  to  express 
what  their  opinion  would  have  been  had  the  dealing 
been  a  dealing  with  the  bankrupt's  estate ;  suffice  it 
to  say  that  the  learned  judge  of  the  Supreme  Court 
has  laid  down  the  law  more  widely  than  it  ought 
to  have  been  laid  down,  and  in  a  way  to  which 
their  Lordships  cannot  assent.  Their  Lordships 
will,  therefore,  humbly  report  to  Her  Majesty  that 
theC  jodgment  of  the  Suiffwne  Court  for  (3una 
and  Japan  ought  to  be  reversed  with  costs,  and  In 
lien  thereof  that  the  appeal  from  the  inferior  court 
to  tiie  Supreme  Court  ought  to  be  dismissed  with 
costs,  and  the  judgment  the  inferior  court  con- 
firmed, deducting  the  tweu^-aeren  taels  if  the 
same  has  not  been  paid. 

Judgment  reotrud. 

Agents  for  the  appellants,  OUwwm^  iWA^, 
Dmojf,  and  Peachmf. 

Agents  for  the  respondents,  BrwAt  and  Co. 


[Parr.  Co. 

(Premt:  The  m^^tHoa.  Kr  Jams  Coltilu, Bir - 
JosBFB  NAFxn,  and  Lord  J nstice  GmamD.) 

AsDEHsoiT  ixo  OTHBUB  (DirectoTB  of  the  Aostrslian 
Alliance  Assurance  Company,  appe.)  v.  Tus 
FACIFia    FiSX  AHD  HABUK  IXSOBAMCB  COU- 

F.unr  (respa.). 

Futow-— ifortas  uwpvmes — CbwfnucfuM  of  wordi- 
"  Inwrtd  mljffor  i/QQOL"  in  profxuatjbr  n-amawut. 

7^  re^fondmu,  in  a  mopotal  for  tkt  rs-tasKfOUS  ct 
^ip*  in  a/^iiUants*  OMuxnm  staUd  tiat  du  wn 
"  inmmd  onfy  for  MOOV'  7iu  was  tie  omomjU  of 
tie  original  innmaioe.  T%»  propoeal  also  eiMmmi' 
At  amomU  of  iTmrame*  effected  in  other  officet,  hut 
from  tkie  lut,  an  ineiiraiKx,  effected  without  Ike 
rsfXHKfnffl'  hunoledge  ijr  a  mortgageey  waa  omUtdi 

Beid  (t^ffirming  the  judgment  of  the  Supretiu  Court  oT 
Victoria),  that  the  wonb  "  ineured  oo^  for  HOOK* 
mutbeeonttruedaMUediiigtkeaHomt^thteriginid' 
inuatmoe,  and  not  aa  a  r^reaentation  of  the  um 
total  isuvrtd  in  all  efftees  wbateeer ;  the  oeeamn  on 
whiehj  andthejuapoeefor  vhvA  tie  word*  were  wmi^ 
au^Mutg  atmt  limitation  on  (Asu-  genarak^. 

ThU  Was  an  arooal  from  a  judgment  of  tt» 
Supreme  Court  of  Victoria.  The  nspMdsate 
brought  an  action  against  the  ^q>eUaata^  as  dino- 
tors  of  the  Australian  Alliance  Assurance  Company,, 
to  recover  from  them  BOOL,  the  amount  of  a  le- 
insuranoe  effected  by  the  respondents  witii  the 
appellants*  company  upMi  a  ship  called  tiu  Bwdb- 
worth,  eaiployeA  In  the  Murray  Biver  trade,  vUA 
was  destroyed  1^  fire  on  the  8th  Jan.  1867,  fire- 
being  one  of  the  perils  insured  against. 

The  first  count  of  the  declaration  stated  by  wv 
of  inducement  the  terms  of  an  inanrance,  wbick 
certain  persons  trading  under  the  style  of  *'  SmitJk 
aad  Banks  "  bad  effected  witii  the  reapondents,  the 
insurance  being  for  three  months  m»n  tiie  S4lb 
Oct.  1866,  in  the  Sam  of  40002L,  on  the  hnll,  furni- 
ture, and  machinery  of  the  said  ship  Uie  BeediwortL 
valued  by  agreement  between  the  respon  dents  and 
the  assured  in  the  said  insurance  at  6000/.,  being  on 
the  tenuik  am<»g  otbm,  that  if  the  assured  dwidd 
have  made  any  oAxx  assunuice  vpau  the  intmit 
theron  covered  priw  in  date  to  that  fauamos^  aoA 
in  respect  whereof  the  risk  should  have  commenced 
to  run,  the  respondents  should  be  answerable  only 
for  so  much  as  the  amount  of  the  prior  iosnranoe 
might  be  deficient.  The  count  went  ou  to  aver  the- 
existence  and  continuance  of  the  interest  of  Smith 
and  Banks  in  the  ship  to  the  amount  of  all  the 
money  insured  by  them  tiiereon  up  to  and  at  the 
time  of  the  loss,  and  then  in  substuoe  alleged  that 
on  the  17tii  Not.  1866,  the  respondenta  caused 
themselves  to  be  re-insured  witii  and  by  the  appd- 
lants'  company  in  the  sum  of  6001.  on  the  said  snipr 
upon  and  subject  to  the  terms  and  conditioDS  of  the 
first-mentioned  insurance,  for  the  saow  peiied,  at 
the  same  value,  and  against  the  same  pecils  as  those 
in  the  fl rat-mentioned  insurance ;  that  the  reepea- 
dents  were,  up  to  the  time  of  loss,  interested  in  the 
ship  to  the  amount  of  4000^  ;  that  during  the  coo- 
tinuance  of  the  said  insurance  and  re>iDSttraQoe  the 
ship  was  totally  lost  by  fire;  and  that  the  re^on- 
dentshad  paid  to  Smith  and  Banks  the  sum  insured 
by  tiien. 

The  se«Hid  plea  to  the  first  count  waa  tint  the 
appdlanta  were  Induoed  to  become  insorers  by  the 
mis-representation  by  the  respondents  to  them  of  a 
fact  material  to  he  known  to  them,  and  material  to 
the  risk  of  the  re-insoranoe,  that  is  to  say,  that  the 
ship  which  the  respondents  valued  at  and  iqpce- 
sented  to  tbe  appetlanta  to  be  of  the  Talva  of  OOODL 
waa  insured  only  ft»  4000£,  andjv«s  Insured  fior  the 
tiM4t3OOLhY&n^f0^i^f^^wm. 


Ammaoai  akd  owmmu-w.  PAomo  Fn>  axd  llABin  AjMouaoa  Co, 


Dm.  4,  MBJ 


THE  LAW  TIMES    REPORTS.-Yoi.  iir^  if.s.-409 


FuT.  Co.}      AiTDusoH  AHD  OTHBRf  v.  Faoifm  Fibb  abd  ICabhtb  Awubabob  Co.       [Put.  Co. 


--tiooed,  and  b;  the  initirancei  bjr  tiie  reipondents  of 
part  of  tlu>ir  riak  ander  Uiat  iDtamnoe  in  other 

-offloei,  Tiz.:  Adelaide  toOO/.,  AnstraUaiui  600/.. 
Netberlaodt  India  350^.,  whereas  it  waa  also  insnrcd 
b;  James  Lawrence  in  the  Victoria  Fire  and  Marine 

.'JUmraoce  Compon;  for  1500/. 

Hie  an>licatioQ  for  ro-inaonuice  was  by  proposal 

-on  a  printed  form  famished  by  the  appeluuitt, 
^ecifying  heads  of  particulars,  the  details  of  which 
wen  filled  in  by  the  respondents  in  writing.  This 

OM^iosal  waa  in  the  following  form : 

To  the  AnstiaUaa  Allinoe  Awhzshm  Comwnj. 
Ko.  of  mopoMol,  17B7.         UdboazBA,  Itth  Nor.  1867. 
I  hftTt  to  raqoMt  thikt  Toa  will  gnat  ho  awanuiM  agBinst 
>iiwittitiie  risk  In  jrooir  offioe  on  the  following  i— 
On  hull.  famitiii*,aBd  liiaahliisi/. 
Hams  of  ship.  BttekmrOt,  of  thsrsgMar  ol  tona. 
Data  of  Hilm^. 
Name  of  nuwter. 

FromHth  Oct.  1886,  to  24th  Jan.  1B97. 
Talaed  at  60001.;  timrcd  only  ^  40001. 
FoK  the  poriod  of  tbiM  months. 

ADW>iuittorwhi<dilnntxmne»faraqiiimd,l_  « 
aad  the  wsmmty  "  tree  <rf  all  af  aiage."  t 
Amonnt  for  which  fnnuanoe  is  le-' 
qoitod.  sad  the  wBmntr  "tree  of  STor- 
Mt«  and  10  per  cent,  nnless  gmmi,' '  or 
the  ship  be  sunk,  burned,  stiandAd,  or  )£600 
BQ&ffsed,  andinauchlattar  oaae  tobefree  j 
tberafrom,  nnleaa  general,  sa  aforMaid, 
under  9  per  oent.  J 
Amoant  for  irtiioh  Insnxaaoe  is  leqnlred  1 
to  reoover  all  ilsks  as  set  forth  hi  jma  >  £ 
poller,  eaeept  oaptnre  aad  stfsare.  ) 

Loaa  payable  ia  Kelboame. 
PoHoy  In. 

flit  ■■!  Ill  II  of  proponent.— on>  Bhttb,  SiaAOBur,  ana  Co.  - 
XdSesB-AffentSb  StaUft  r.  *  K- Ins- Co. 

Ebwabb  Baica,  JToBr. 

Jhnsptal  ads  Itth  Not.  1BB8, 

^laeniBBi  ol  31.  per  cent. 

SocUiied  this        dsfof        186  by 

Being  a  relnninaee  of  one^eighth 


Wanaated 
fm  from 
■Gutmeand 
samre,aiid 
ths  eonsa- 
■qesBasa  of 
at- 
isaptfl 
ttnat. 


iro-N  a  _ 

I  of  F.  F.  Co.'B  poli07  No.  ,  and 
)  aabjeot  to  Its  terms,  and  to  that 
J  Co-'s  eettlaneat  In  erent  of  loss 


Awonnt  of  premium 

eedTad  £ 
'WbsD  reoeired 
Vo-of  pcdier 

Wiitt«il9  J  or 

Tka  ship  Is  wazxaatod  nottotade.  totoodt  oistH' at  any 
tax,  haiboar,  or  open  roadstead,  hbmbb  than  ahall  be  sta- 
tioned thereat  a  reeldent  bar  boor-master  or  pilot  appointed 
by  the  OoTemment  within  whose  Jnrisdictton  suen  place 
may  be,  or  to  moj  port  or  placa  within  the  Unita  of  Torrea 
Stnlta,  Off  to  aar  port  «r  plaea  on  the  Weat  Coast  of  New 
Zaaknd. 

Inturanees  in  cOur  Qficm, 

Addside    ISOO 

Aortialaaia   600 

Natheiknds,  India   BSO 

P.  I.  Co   ..   1250 

The  wcffds  "rallied  at"  were  printed  ;  the  words 
and  figures  "  60002.  insured  on^  fw  4000^"  were 
in  writing.  The  whole  of  the  sentmoe  eomuwiicing 
**  betag  a  ninmranoe"  Ac,  and  the  words  and  fi^iei 
at  foot  from  '<iiisuraaee  in  other  offloes"  to  the  end 
wen  also  in  writing. 

A  more  formal  aoceptaoce,  signed  on  behalf  of 
the  ^ellaots,  was  afterwards  ^ren,  but  no  policy 
wu  issued. 

It^peavBd  at  the  trial  that  Smith  and  Banks, 
itSan  effecting  thdr  inanranoe  with  the  nqton* 
dents,  had  moitgived  the  ship  to  Jamei  Idiwrence* 
and  Uiat  he  had  effected  the  insurance  with  the 
Victoria  Insoranoe  Company  for  ISOOil  before  Smith 
aad  Banks  bad  insured  with  the  respondents. 

Mr.  O'Grady,  one  of  the  appdlants  and  the 
■anager  of  the  appdlaots'  company,  was  called  aa 
a  witness,  and  auted  that  the  dlrectora  of  that 
company  wen  indnoed  to  eatw  Into  the  insurance 
by  the  statement  among  others  contained  In  the 
inwosal,  "insured  only  for  4000J1,"  and  that  if  it 
nad  been  insured  for  6500/.  the  risk  would  not  hare 
been  accepted  them. 

Ur.  Halfey,  lb.  Macmahon,  and  Mr.  AndeteoOt 
«ll(rf  whom  wen  dinctOTioC  tbea^dlanta^  com* 
Piiiy,  and  pnsent  when  the  pnipoaal  waa  oonaidefc^ 
l>r  the  hand,  alMgan  evitaiM  to  tbe  effect  that 


they  were  induced  to  accept  the  pn^oaat  from  seeing 
the  margin  between  the  value  as  stated  6000JL,  and 
the  amount  of  insurance  4000^  Mr.  Strachan,  the 
respondent's  agent,  stated  that  when  he  first  applied 
to  the  UKidlants  tiiey  ol^ected  to  take  any  le- 
insnnnce  on  the  Moiray  Biver  trade. 

Neither  the  respondenti  nor  the  appellante  wn, 
in  fact,  aware  until  after  the  reinsurance  was 
effected  that  Lawrence  had  insured  the  ship  in  the 
Victoria,  or  in  any  office,  or  that  the  ship  was 
insured,  except  as  stated  in  tbe  proposal. 

mie  jury  in  answer  to  tiie  judge  found  that  by 
the  words  only  iOOOL"  in  tiie  praposal  was  meant 
that  that  was  the  only  sum  fw  which  tbe  Teaid 
was  insured  in  any  ofSxe. 

The  appellants  insisted  that  the  insurance  by 
Lawrence  was  a  material  fact  affecting  the  extent 
of  risk  taken  by  them,  inasmuch  as  the  difference 
between  the  estimated  value  and  the  insured  value 
of  the  ship  would  be  reduced  by  leokoning  it^  aad 
that  tbe  words  "  insured  only  fbr  4000il''  ocenirlng 
in  the  accepted  proposal  araouut  to  a  warranty  or  a 
representation  by  the  respondents  that  there  waa  no 
other  original  insurance  on  the  ship  but  that  for 
4000^  made  with  the  respondents. 

The  respondents  iiuisted  that  those  words  meant 
no  more  than  that  the  original  innrance  made 
with  tlie  respondents  was  (or  the  sum  of  400011  only. 

The  cause  was  tried  before  tbe  Chief  Justice  of 
the  Supreme  Court  of  Victoria  and  a  jury  on 
Aug.  1,  1867,  when  a  verdict  was  found  for  the 
appellants  on  the  second  plea,  leave  being  reserved 
to  tlie  respondents  to  move  to  enter  the  verdict. 

The  reapondcata  aalwec(nBntly  obtained  a  mle 
nm  to  miter  the  verdict  on  the  ground  that  the 
representation  that  4000/.  only  was  insured,  did  not 
exclude  the  insurances  by  persons  other  ttum  tbe  re^ 
spondents,  and  upon  cause  being  shown  against  that 
rule,  the  court  made  tbe  rule  absolute  to  set  aside 
the  verdict  for  the  amellonts,  and  to  mtet  a  verdict 
for  the  leapondenta  for  600&  and  costs. 

This  dediion  was  the  enbjeet  of  the  preset  appeal. 

J.  Brown,  Q.C.  and  Lord  for  the  appcdlants, — Hie 
words  "insured  only  for  4000^' were  a  warranty  that 
the  total  amount  of  the  original  insurance  or  in- 
stirancea  in  any  c^oe  whatever,  and  whether 
effected  by  the  mpcndents  or  other  persons,  did  not 
exceed  400011  If  not  a  warranty,  they  were  a  rapi^ 
sentation,  material  to  the  risk  and  untrue  in  fact ; 
and  since  the  respondents  had  the  means  of  ascer- 
taining the  truth  of  the  representation  before  making 
it,  they  cannot  take  advantage  of  dieir  own  neglect 
after  having  mialed  tbe  ^p^lonts.  The  conatmo* 
tion  eontenctod  for  is  the  correct  one^  aeoordlng  to 
the  rule  laid  down  in  Amonld  on  the  Law  of  M«iiw 
Insurance,  port  2,  c  1,  p.  511,  8rd  edit,  tliat  **in 
the  construction  of  representation^  the  primary 
rule  is  to  take  the  words  in  their  plom  and  obrioua 
meaning,  and  in  that  sense  in  which  it  is  most  rea- 
sonable to  conclude  that  they  wen  undostood  by 
the  underwriter Cwe  Sihhald  r.  BW,  3  I>ow.  368.) 
And  then  is  the  fnrUier  reason  for  oonstming  the 
words  in  the  sense  in  which  they  wen  understood 
by  tbe  appellants,  that  the  selection  of  loognage 
was  made  by  tbe  respondents,  whose  duty  it  waa  to 
communicate  all  material  facts.  If  the  meaning 
was  a  question  of  fact,  the  jury  has  found  it  fw 
tbe  appellants. 

JCstfisA,  Q.  C  aad  ifam^  tac  the  respcndentih 
were  not  colled  on. 

Jndgment  was  delivered  by  Sir  Josbph  Kapikb  : 
—The  question  turns  vpoa  what,  in  fair  oonstmc- 
tion,  is  ika  mwanlng  of  the  words,  Insured  only 
for  4O0OL  r  Whe&r  ItcUtl^dH 

am  total  insured  m 


letirfitathw  that  itwu; 
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any  ooe  or  more  of  the  insurance  offices,  or  vhether 
it  related  to  the  insurance  in  the  office  of  the  Aus- 
tralian Alliance  Company  ?  It  appears  to  their 
Lordships  that  npon  the  fair  conatmction  of  these 
words  tlicy  refer  only  to  the  insurance  effected  in 
the  ofBce  of  the  Aostraliao  Alliance  Insurance 
Company.  As  betveen  insurer  and  reinsurer,  it 
bdng  open  to  the  owner  to  insure  in  any  sum  he 
Uked,  could  it  be  taken  aa  a  leprcNntaUon  upon 
which  anyone  conid  hare  beoi  expected  to  rely  in 
the  unlimited  seoBe  contended  for  ?  The  occasion 
on  which,  and  the  purpose  for  which,  the  words 
were  used,  suggest  that  some  limitation  on  their 
generality  is  required  ;  and  taking  tbnn  in  connec* 
tion  with  the  words  in  the  mem<muidum  which  says, 
"being  a  reinsurance  ci  one-eighth  ot  Pacific  Fire 
Company's  policy,  and  subject  to  Its  terms,  and  to 
that  ctxnpany's  settlement  inerentof  toss  or  arrear," 
their  Loiilahipa  are  clearly  of  opinion  that  the  judg- 
ment of  the  court  below  la  right,  and  ought  to  be 
affirmed.  Their  Lordships  will  therefore  humbly 
recommend  to  Her  Majesty  that  the  judgment  below 
be  affirmed  with  costs. 

•/ii(^m«a(  affirmed. 

Agents  for  the  appallanta,  Zatsnmoe,  Fkm,  B^ftr, 
and  Bttkrr, 

Agents  for  the  reapondenta,  Mmrag  wd  Hm^wb. 


OOUBT  OF  APPBAI.  UX  OKAHOE&T. 

iB«poTt«d  b7  Tnoxu  Bbooobaxx  and  B.  Btewait 

Twtdaif,  Jf  ay  35. 

(Before  the  Lobd  Chjjich.u»  (Hatberley). 

lie  Bates  a-dd  BBDoan's  apfUoatioa  bj  Petition 
fax  ^tent. 

Patat — Two  prwUiowd  ^ptctfieatioKt — Prior  right — 
CoHcmrrtRt  invaiUioHt, 

Application  by  A,  ami  B.  to  Am  /is  mat  teal  affixed 
to  a  patent,  and  to  have  tie  patmt  aatod  om  tit  2nd 
Oct.  I8(>d.    The  appUaatM  had  entered  a  provmonal 

relficatiott  on  the  2nd  Oct.  1868.  On  the  2«/  Noo. 
entered  the  procinontU  ipedfioatUM  of  a  patent  of 
a  timilar  invenlion,  and  obtained  a  patent  on  the  I2th 
Dec  On  the  19(A  March  the  pretSmt  aaplteant»  had 
applied  to  the  commiseumera  to  have  the  Great  Seal 
offixtd  to  their  patent,  and  noio  pretested  a  petition 
for  that  pKTpoee  to  the  Lord  Chancellor. 

The  effect  of  a  provisional  ipeeifieation  is  merely  to 
protect  the  pereon  obtaining  it  Jrom  the  emtequencea 
of  anjf  publication  on  kit  part,  M  doet  not  protect  him 
Jrom  an  independent  inventor. 

The  eji§tence  of  a  prior  provieimud  ^teeljication  it  not  a 
ground  on  which  the  Attorney- Geneial  ought  to  ve/vse 
to  allow  a  second  nroeisionai  speciffixition  bu  another 
inventor  to  be  Jiled ;  and  in  the  event  of  the  later 
applicant  for  provisional  protection  being  the  firtt  to 
obtain  a  grant  of  letters  ptOmt,  hit  patent  it  a  bar  to 
the  grant  of  ktlert  patent  far  the  tome  innmtion  to  the 
eat  tier  opplicaM  for  svea  provitional  protection, 

Stephen  Dates  and  William  Redgatc,  of  Notting- 
ham, petitioned  the  Lord  ChancellM  to  affix  the 
great  seal  of  letters  patent  applied  for  Ij  tbtm  on 
the  2nd  Oct.  I8G8,  for  iraprorementa  In  lace  ma- 
chines, under  the  following  drcnmstances:  The 
petitioners,  in  May  1868,  claimed  to  hare  discovered 
an  improvement  in  the  manufactare  of  lace,  and  to 
have  liroiight  their  invention  into  a  state  fit  to  be 
Mtented  on  the  &th  June  18^   In  thdr  pcoTi- 


[Chah. 

sional  specification  the  inrention  was  s^kd  "an 
inTentitm  for  improTements  In  the  manafactBieof 
lace  made  on  bobUn-net  or  twist-lace  madnnca." 
On  the  2nd  Nov.  in  the  same  year  Joseph  Hnme 
Bertie  flied  a  proviaional  speciUcation  far  an  in- 
TCntion  for  "Improrements  In  the  manufactare  of 
lace  and  twist-lace  machines."  This  inTeottoa  was 
stated  by  Bertie  to  hare  been  made  abont  the 
middle  of  June  1868,  and  he  was  the  lint  to  obtsia 
a  warrant  for  affixing  the  great  seal  to  his  patest 
His  letters  patent  were  sealed  on  the  IStn  Jan. 
1869,  Bates  and  Redgate  baving  omitted  to  enter 
any  caveat  against  their  sealing,  and  on  the  26th 
Feb.  he  lodged  a  notice  of  objection  to  the  grant  of 
letters  patent  to  Bates  and  Bedgate  for  their  iavea- 
tlon,  tm  the  groond  that  be  had  reason  to  beUere 
their  inventten  to  be  slmlUr  to  that  for  which  he 
had  obtained  a  patent.  Bates  and  Bedgateapidied 
for  a  warrant  for  affixing  the  great  Mat  to  tbeir 
patent  on  tbe  Idth  March,  and,  notwithstanding  the 
resistance  of  Bertie,  tbe  Attorney-General  issued 
his  fiat  authorising  their  appUcatiw  ti  proceed  on 
the  S4th  March.  They  then  gave  notice  at  tbe 
Patent-office  of  their  intention  to  proceed  with 
their  application  for  letters  patent,  and  Bertie,  on 
bis  part,  gavo  notice  of  his  intention  to  oppose  tbs 
application.  Bates  and  Bedgate  now  petitioned  tbe 
Lord  Chancellor  to  (Hxler  the  great  seal  to  be  affixed 
to  their  lettwa  patent^  and  to  bare  the  letten  patent 
dated  the  2nd  Oct,  bring  tbe  day  <^  the  filing  d 
their  provisional  spedfioatitm,  or  some  other  dar 
prior  to  the  2nd  Hov;,  when  Bertie's  provinoDU 
spadflcation  was  filed.  There  waa  no  qoesUon 
which  of  the  two  inventions  was  in  reality  tbe 
earlier;  nor  was  either  charged  with  being  a 
plagiarism  on  the  other.  Tbe  peUtioneia  rwed 
dtiefly  upon  the  fact  that,  whereas  formeilr  letten 
patent  were  always  dated  the  day  when  the  gteat 
seal  was  affixed  to  them,  the  practice  dnce  tbe  pav- 
ing of  the  Patent  Law  Amendment  Act  (U  4 16 
Vict.  c.  83)  bad  been  to  date  tiie  patent,  when 
eventually  granted,  on  tbe  day  of  the  appUcation  fer 
^visional  protection. 

WAaler,  Q.  C.  (of  the  Common  Law  Bar)  and 
Eoeritt,  in  support  (rf  the  petition,  contradcd  that 
the  prior  r^stration  by  Bates  and  Kedgate  gave 
those  gentiemen  a  prim4  facie  prior  right  to  a 
patent.  Tbe  Attomey-Oencral,  moreover,  bad  con- 
sented to  the  grant  of  the  patent,  and  his  diacretioa 
could  not  be  properly  interfered  with  in  the  absence 
of  any  fraud  or  surpriie  on  the  part  of  tbe  ^ipii- 
cants.  They  had  not  been  guilty  <A  dday  In  givii^ 
notice  to  seal.  Having  been  the  first  to  obtain 
proviuonal  protection  they  could  not  be  expected  to 
anticipate  that  a  second  provisliHiat  protoitioa  lot 
the  same  invention  would  be  granted.  At  all  evsnis, 
if  Bertie  had  any  valid  objection  to  make  to  their 
patent  that  conId  be  no  ground  why  the  Lord  Chan- 
cellor should  refuse  to  seal  their  patent,  for  tUi 
would  not  prevent  the  objeetloo  beii^  heteafter 
raised  at  law.   They  referred  to 

Fm-tyth  T.  HeviSre,  1  Webst.  Bap.  VmL  ffl ; 

Re  Vineent's  Patent,  L.  Bap.  2  Ch.  App.  341; 

15  A 16  Viet.  e.  88,  as.  10,  U,  andSfk 

Grove,  Q.  C.  and  T.  Aston  (both  of  the  Commoa 
Law  Bar)  appeared  for  Bertie,  in  opposition  to  tbe 

Sttition^rs.  Iliey  submitted  that  tbe  patent  of 
ertie  was  primS  facie  a  good  patent,  and  that 
i.ord  Chanoeltor  bad  no  jorisdtctioo  to  override  a 
valid  patenL  Tbe  petitioners  ooaM  not  make  wt 
a  caae  of  hardship.  The  16  &  16  Vict,  c  83,  s.  U; 
provided  means  by  which  a  patentee  might  psnuct 
his  rights  if  he  would.  That  section  enacted  that 
an  ap^ication  for  letters  patent  must  be  advertised, 
and  tnat  notice  might  be  lodged  'jf  objections  to 
tiw  grant;  but  the  petitionera  ha^ne^ected  to 


Se  Bates  and  Bbdoatb's  application  by  Petition  for  Patent. 
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iDtke  any  luch  objection  for  the  purpose  of  pro- 
tecting the  inchoate  right  which  they  had  acquired 
hj  being  the  first  to  obtain  provisioDal  protection. 
It  Ml  against  public  policy  that  the  provisional 
petection  ahould  be  accepted  as  tantamoaot  to  the 
aeiliiv  of  the  patent,  for  the  proviiioDal  protecUoB 
did  not  Mcore  ttie  publication  of  Ute  invention  for  the 
eventoal  benefit  of  the  public.  So  far  from  sect.  10 
hairing  tbe  claim  of  Bertie,  he  vas  himself  entitled 
tD  rely  on  that.   They  cited 

Rt  Orifith'B  Patent ;  Re  Bamuda'e  Patent,  5  L.  T. 
Bep.  141 ; 

Re  RuiaeU'a  Patent,  2  De  G.  A  J.  130 ; 

Ori«v T.  Holden,8  C.  B..  N.  S..  666 ;  80 L.  J.,  N.  S., 
6B,C.P.]  2  L.  T.  Bep.  N.  S.  864. 

TFetaer,  Q.  C.  in  le^. 

Tbe  Lord  Chajicbllob  (Hatherley)  said  :— There 
was  no  reasonable  doubt  on  this  short  point  when 
they  examined  the  legitimate  meaniog  of  the  two 
kinds  of  spedflcatioti.  He  was  ot  opinion  that  an 
inventor  who  had  filed  a  provisional  specification 
after  another  inveotor  had  filed  one  in  reference  to 
the  Mne  subject-matter,  but  who  succeeded  in  pro- 
curing his  patent  to  be  sealed  the  first,  was  in  the 
same  poaition  as  he  would  have  been  iMfore  the 
piMing  of  the  itatute  which  provided  the  meeUnery 
of  poviriotial  •pedfleations.  Tbe  benefit  which  tiw 
■tatote  contemplated,  that  inventora  were  to  derive 
from  proviiioiud  specificatioD,  was  a  considerahte 
me.  It  was,  however,  not  abeolote  protection 
againit  all  tbe  world,  but  only  security  from  tbe 
oQDsequences  of  accidental  imprudence  on  their  own 
part  living  (^portunitiei  to  workmen  and  other*  in 
a  positlaa  of  confidence  for  betraying  thdr  trust  If 
they  desired  to  obtain  fuller  protection  sect  9  of  the 
Btatotc  afforded  it  by  means  of  procuring  it  by 
filing  a  complete  specification,  which  would,  for  a 
limited  time,  confer  the  same  rights  as  letters 
pttCDt^  and  would  operate  as  a  bar  to  any  other  pcr- 
•oQi  who  might  be  seeking  a  patent  fw  the  wme 
Inventton.  The  genml  effect  of  Uieie  two  KTeral 
modes  tjt  procedure  was  made  plainer  still  by 
sect.  10,  which  provided  against  the  case  of 
(he  fraudulent  filing  of  a  second  specification. 
Hie  peUtioners  had  not  filed  such  a  complete 

r'fication,  but  they  now  contended  that 
effiect  vi  a  proviiional  specification  was 
toglTe  tbe  person  first  flUog  it  protection  in  the 
Been  time  against  all  rival  inventors,  and  that  the 
original  wrong  was  in  the  Attomey-Gi«ieral  suffer- 
ing a  second  ivovisional  specification  to  be  filed. 
His  Lordship  was,  however,  of  opinion,  that  the 
Attomey-Qraeral  could  not  reasonably  have  refused 
Ur,  Bertie*!  appUoation  la  the  absence  of  a  prime 
^eit  esie  of  fraud  on  the  part  of  that  gentleman. 
Time  was  no  power  to  compel  a  person  wlio  hod 
filed  a  provisional  specification  to  proceed  with  his 
invention;  and  if  the  Attorney-General  were  to 
nyect  a  second  applicant,  on  the  ground  of  one 
uch  specification  having  been  already  lodged,  the 
eonsequenoe  might  be  the  loss  to  the  public  for  a 
yeir  or  more  of  the  fmlti  of  tiie  ingenuity  of  many 
ninds  which  often  were  working  simultaneously  in 
tbi  tame  track.  Tbe  right  which  a  provisional 
■peeification  conferred  on  him  filing  it  to  have  hit 
letters  patent  when  granted  dated  back  to  the  time 
of  tbe  filing  of  tbe  prorinonal  specification  was 
ooeditioDal  on  no  rival  inventor  intervening  or 
lAtuning  a  patent  firsL  It  had  been  complained, 
indeed,  on  behalf  of  the  petitioners  that,  on  Mr. 
BertitfB  contention,  an  inventor  might  be  left 
helplen  against  rivals  for  six  montin.  But  this 
was  not  so.  A  person  flliog  a  second  specificar 
tioB  mnat  adv^s^  and  one  who  had  filed  the 
^  pra^rftmal  spedflcation,  ought— as  he  would 
ntn  had  to  do  independently  of  the  etntnte— 


to  keep  a  watch,  over  tlie  advertisements,  and 
to  observe  if  any  invention  were  advertised  of 
an  apparently  similar  character  to  his  own.  In 
the  present  case  Mr.  Bale's  advertisement  was 
just  like  that  of  the  petitioners.  They  might  there- 
fore have  ai^plied  to  the  Attorney-General,  entering 
a  caveat,  which  would  have  made  it  incumbent  on  him 
to  d  ecide  which  was  the  first  inventor.  The  petition- 
ers bad  been  negligent,  and  had  only  thems<  Ivjs  to 
thank  for  having  lost  tbe  opportunity  of  en  erlng  a 
caoeat  at  tbe  right  time.  The  Lord  ChenciUor 
could  not  protect  against  the  effects  of  suih  an 
omisrion  by  now  antedating  the  patent.  If  there 
were  anything  in  tbe  petitioners'  patent  not  covere4 
by  Mr.  Bertie's  patent^  it  was  quite  right  that  they 
should  lure  a  patent  for  that ;  but  It  would  be  Im- 
proper to  seal  a  patent  which  would  interfere  with 
the  patent  righte  of  Mr.  Bertie,  who  hod  now  pos- 
session in  his  favour.  As,  however,  the  matter  wu 
of  first  impression,  it  was  not  a  case  for  making  the 
petitioners  pay  coste.  They  might  have  their 
option  either  to  have  their  petition  simply  dismissed 
without  costs,  or  the  order  might  be  that  there 
should  be  no  costs  of  the  present  hearing,  and  the 
petitioners  ml^t  have  leave  to  api^y  to  the 
Attorney-General  for  a  patent  for  any  part  of  their 
invention  not  covered  by  Mr.  Bertie's  patent.  Ste*! 
patent  would  be  dated  tbe  19th  March  1869,  bring 
the  d^  when  the  petitioners  bespoke  tiielr  patent. 

SoUdtWB  for  the  petitioners,  Sa^uMf  Stmiel  and 

Solicitw*  for  Mr.  Bertie,  TFiYsoii,  A-uftwj^  ud 
CarpmatL 

Tiuidt^,  Nov.  2. 

(Befbra  Lord  Justice  Gdtabo.) 

Rb  Bashk/s  B^kihg  CouFAUr  (Limitsd)  ; 

Fobwood's  Casb. 

Conipany —  Windiitg-vp — Secured  creditor — Chim  to 
proet—Date  of— Get.  Ord,  11  Noo.  IW^—Rvh  SO. 

The  aboW'nwtted  compuny  wrots  a  leltar  of  gvartMM 
to  F.^  atpeeitig,  in  consideration  of  P.  acaepting 
certain  to  provide  him  with  funds  lo  meet  tkem 
seven  days  before  tnaturily,  and  upon  this  l/iejf  were 
accqited  by  F,  F.  also  Jield  a  mortgage  upon  some 
ships  belonging  to  the  drawers  to  secure  hint  against 
the  liability  on  dw  tnl/s.  Before  At  seven  dam  M/are 
matuntg  arrived,  the  oompang  woM  ordered  to  be 
wound-vpy  and  two  dags  before  maturitg  F.  tent  a 
notarg  to  the  official  liguidator,  who,  on  hi*  behalf, 
presented  the  letter  of  guarantee,  and  ^mati^d  paw- 
ment.  This  was  refused,  and  the  notarg  returned  the 
letter  to  F.,  who  soUl  the  mortgaged  ships,  which  did 
not  produce  sufficient  to  sati*fy  the  charge  : 

Held  {co^fimmig  the  decision  of  the  Hosier  of  the 
Rolls),  thai  lAs  aisiv  preeentatioa  oj  the  letter  bg  the 
notary  wat  nef  a  satding  in  oj  the  particabirs  of 
F'a  claim  vmder  the  20»  rule  of  the  (!en.  Ord.  of 
tht  \\tk  iVoB.  1862,  oimI  consequentlg  that  F.  couU 
prove  against  the  estate  onlg  for  the  balance  of  the 
amount  guaranteed,  after  demUing  the  sum  reaUaed 
bg  the  tale  of  t/te  ships. 

Tlis  was  an  ajnieal  by  the  Messrs.  Forwood  from 
an  order  of  the  Master  of  the  KoUs,  made  in  the 
winding-up  of  the  above  company,  whereby  his 
Lordship  disallowed  in  part  the  cla:'m  of  the  appel- 
lants to  prove  a  debt  against  its  estate. 

The  case  is  reported  in  21  L.  T.  Rep.  N.  S.  2S6, 
where  idl  necessary  statements  will  be  found. 

Jetsd,  Q.  C.  and  Hemming  supported  the  appeal, 
end  contmded  that  the  claim  had  beeo^lv  sent  1^ 
and  that  Messrs.  Forwood)  pttedC^iettittttK'U? 
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titied  to  prove  aguast  the  estate  for  the  whole 
■mount,  and  they  referred  to 

Re  Bamed'a  Ba7>Jnng  Camvanv  (LimiiUA,  KaU 
loek'g  COM,  L.  Bep.  8  Ch.  ^  860 : 18  Ik  T.  Bep. 
N.  S.  671; 
The  20th  Order  of  ihe  llttk  Not.  1862. 

Bx  Sithard  Be^gaOajit  Q.  C  SDd  KAemA,  tor  the 
official  liquidate,  appwed  to  lajpport  the  deciiioa, 
bat  at  the  coDcliuion  of  the  opening, 

Lord  Justice  Gihakd  said:^ — I  do  not  think  I 
need  trouble  yoa.  Sir  Richard  Baggallay,  io  this 
caae.  It  ia  quite  clear  to  my  mind,  what  was  de- 
cided by  Kdlock't  case.  The  first  point  decided,  no 
donbt,  was  Uiis,  that  the  rule  in  bankmptcy  does 
does  not  apply  to  windings  up ;  hut  the  well-known 
role  laid  down  in  MatoK  v.  Bogg,  and  afterwards  in 
the  House  of  Lords,  in  the  DJca  of  Yorl^t  E$tate, 
that  a  creditor  holding  security  might,  if  he  chose, 
pcore  for  the  whole  of  liis  debt  and  retain  his  seca- 
■ity,  does  apply.  That  was  the  first  poinL  Then 
there  came  a  second  point,  rix^  what  was  the  date 
at  which  the  creditor  m^ht  realise  his  secnrity,  and 
not  he  bound  to  give  credit  for  the  proceeds  of  the 
realisation.  The  Lord  Cbanceltw,  in  his  judgment, 
•ays  this :  "  I  think,  however,  that  the  true  rule  is, 
that  the  date  is  to  he  taken  as  it  stands  at  the  time 
when  the  elaim  ia  pat  in."  Tlwn  what  is  the  mean- 
ing in  that  judgment  of  patting  in  the  claim  ?  To 
my  mind,  it  ia  perfectly  clear  uiat  the  meaning  is, 
that  there  must  be  a  claim  under  the  orders. 

Then  the  only  question  that  remains  is  whether 
that  which  took  place  in  this  case  was  a  claim  under 
the  general  orders  or  not.  A  letter  uudoubtedly 
In  proper  form  voold  be  a  daim,  and  tinre  cannot 
he  a  more  oouTenieQt  fonn  of  <^tm  than  a  tetter, 
and  that  disposes  of  the  ohserratioas  that  have 
been  made  on  KeUock'a  case.  All  that  was  done  in 
this  case  was  not  done  with  the  intentioa  of  making 
%  clum  under  the  orders,  or  with  any  reference  to 
tiie  orders,  or  with  any  notion  that  the  official 
Uquldator  would  be  required  to  reoord  the  demand 
uat  vaa  made ;  but  ft  notary  was  tent,  a  notary 
pvsented  a  guarantee,  and  asked  for  the  payment 
of  that  guarantee,  which  was  refused,  and  he  took 
the  guarantee  away.  That,  in  my  opinion,  is 
dearly  not  a  claim  within  the  meaning  of  the  20th 
wder,  because  the  20th  order  is  this :  "Fortirapar- 
poee  ci  aacertainlng  the  debts  and  claims  doe  from 
the  company,  and  of  reqoiringthe  creditors  to  come 
in  and  prove  their  debts  or  clums,  an  advertise- 
ment shall  be  issued  at  such  time  as  the  judge  shall 
direct,  and  such  advertisement  shall  nz  a  time 
for  the  creditors  to  send  thdr  names  and  addresses, 
•nd  the  particnlars  of  their  debts  or  claims,  and  the 
nrnei  and  addrestea  of  their  solicitors  (if  any)  to 
the  olBdal  liquidator,  and  appcdat  a  day  for 
adjodication  thereon."  I  certainly  thoula  not 
he  at  all  dispoied,  if  a  daim  had  been 
made  which  wu  intended  to  be  a  claim 
nnder  those  orders;  to  quarrel  with  any  letter 
Open  a  mere  queetion  of  form ;  but  in  tliia  case  I 
Indc  npon  the  matter  aa  a  qneaUon  of  rabatance  and 
not  of  form.  If  a  nme  demand  ia  made,  ud  the 
docnment  oo  which  the  demand  rests  is  immediately 
taken  away  and  no  record  is  required  of  it,  and 
nothing  in  writing  is  left ;  if  such  a  demand  were 
to  be  considered  to  amount  to  a  claim,  we  should 
for  ever  have  ctmtests  on  affidavits  tA  every  kind 
and  creisr  description.  The  claim  in  this  ease  mnat 
be  a  claim  imder  the  orders,  and,  In  point  <rf  fact, 
that  claim  when  made  is  eqnivalent  to  proof,  juat 
as  in  the  caae  under  a  testator's  estate  where  the 
affidavit  is  made.  The  only  differenoe  is  that  in 
this  case  the  affidavit  is  not  required  unless  the 
official  liquidator  asks  Ux  it»  and  therrfore  the  time 
ot  ouUng  the  daim  is  lebeted.    After  that  the 


security  may  be  realised,  because  the  cUim,  if' 
^w^j  made,  is  in  reality  equivalent  to  proof  in- 
bauEmptcy,  or  to  proof  against  a  testator's  estate. 

For  these  reasons  I  am  of  opinion  that  this  i^ptal 
most  be  dismissed,  and  dismiseed  with  costs. 

Solicitors  for  Meurs.  Forwood,  Baigh,  Hahrrft. 
and  Co,,  agents  for  Brngh,  So*,  and  On.,  Liverpod. 

Solidton  for  the  official  liqoidator,  fVtAJiddi. 


Wedrnttby,  Nov.  3. 

(Beftffe  IiOrd  Justice  OmASD.) 

Be  Hbttobd  Cohpakt  (IdicnnD); 

Pbll*!  Casb. 

Company — Contributory — Windii^-vp — Signing  wumt- 
randumof  aaaoaatum—AUotmml  of  sAarn  to  teadar 
—Paidrvp  ^ta—Tkt  Compania  Act  1863,  *.  23. 

P.  wuhtcribed  Ut*  mimmwtAam  tff  attoeuUio*  of  a  cm- 
pmq  for  1300  sAorss  in  (A«  ardinanf  wtm,  inert  hmug 
luM&g  io  dmo  that  tht  Aant  wars  to  M  treated  ttt 
fttlhf  paid-t^.  In  the  artidtM  of  aMoctoftoe  nAm 
quvntty  rtgutend  m  agremmt  toot  mt  fortk  {tad 
&mfit7)ud  kg  thm)  bjf  toAtcA  P.  wtu  to  tnat/tr 
certain  preperttt  to  the  compamf,  and  was  to  a«M 
1500  fulfy  patd-m  liharu  M  part  pagmaA  tf  at 
purcJiate-  money.  He  tnarfened  the  ptlpatw  to  ftc 
eompauft  and  13S0  sAorss  wars  aUMMrf  to  hm,1lie 
nsutaoar  qf  the  IfiOO  bring  cMottad  to  He  nommm, 
h»t  he  made  nopaffmrnt  m  wwy  *pon  tkeAam: 

Beld  (rtvtrnng  the  Mailer  of  the  Roffe,  who  wu  of 
opinion  that  P.  mott  be  placed  en  the  list  of  cm- 
tributories  for  1350,  6u(  voald  onfy  have  to  pay  At 
balance  due  from  him  after  deducting  the  value  of  tit 
pnqierty  transferred  by  him  to  the  company),  that  P.'f 
thares,  to  long  ae  the  agreement  woe  not  impeadtti, 
could  onh/  be  treated  at  fully  paid-tp  eharea. 

This  was  an  appeal  by  Kr.  Gecvge  Pdl,  from  a 
decision  of  the  Master  of  the  Rolls,  whidi  ia  re- 
ported ante,  p.  830.  The  facta  are  there  folly  stated,- 
and  it  is  only  necessary  to  say  tliat  Hr.  Fell  sub- 
scribed Am  memoraodnm  of  association  for  186l>- 
shues  in  the  ordinary  way ;  and  that  an  agreoaeot 
was  entered  into  between  him  and  the  company  for 
the  sale  by  him  to  tiie  company  of  cotain  proper^ 
in  part  payment  for  whidi  the  company  were  to- 
issue  to  him  or  liis  nominees  1500  fully  pdd-w 
^ares ;  that  Qiit  arrangement  was  set  forth  fat  aal 
confirmed  by  the  articles  of  assodation,  which  wa» 
afterwards  roistered }  that  Mr.  Pell  transferred  the 
proper^  to  the  eomputy,  and  that  1860  aharet  wen 
allotted  to  him  as  fully  paid-up,  the  rest  hebr 
allotted  to  his  nosoinees,  but  that  he  never  paid  any 
money  in  respect  of  the  shares.  The  company  bdor 
af  t«rwards  vonnd-np,  the  Master  of  the  Bolls  hdd 
that  Mr.  Pell  most  be  pnt  on  theliat  of  eontribvtotiet 
ttx  1850  ahaica,  hnt  ttiat  ha  wonld  only  have  to  psy 
tbe  balance  doe  ftom  him,  after  dedocttng  the  valae 
of  the  proper^  wbkA  he  had  tranafetred  to  tta- 
compaaj. 

From  this  dedskm  3Cr.  Pell  appealed. 

Ifestlaie^  for  tiie  appellant.— The  coopany  oan> 
not  go  bdiind  thdr  own  agreement,  koA  thtnldni 
aa  betwem  thun  and  Mr.  Pdl,  tiie  sharee  mnst  be 
treated  as  having  heea  fully  p^-np.  Thecraditin 
in  the  winding-up  have  in  this  respect  no  greatv 
rights  than  the  company  had,  and  indeed  they  had 
notice  of  the  agreemrat  between  tiie  oompany  s^ 
Mr.  PeU  by  reaooa  of  He  behig  atated  In  the  artidai 
of  aseodation  which  were  regisUaed,  and  to 
all  the  creditors  had  access. 

He  referred  to 
Bs  TheChiiut8tea»HMp  tmdteAntmCooiCem- 
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BoLU.]  A  BoLTOsi's  Will.   Rt  SrsxoB'B  Patbit  Mw-CoHDuornto  Coxpositioh,      Co.  {StoM. 


Be  Bov^h  Blaekpool  Sotal  Chnwmy,  Xigiotii'a 
ease.ieh.T.&p.  N.  S.  271 ;  L.  Bep.  4  Eq.  2S8 ; 

Be  Boiuk  of  Ftmkx  ComjMity,  Beurm  de  BroiUe's 
«aM,L.Bep.7£<i.U. 

Roxburgh,  Q.  C,  for  the  official  liquidator.— The 
■  grooDd  of  Uie  Master  of  the  Bollt'  decinon  wu  tiiat 
in  such  A  case  the  memorandam  of  association 
ought  to  contain  something  to  ideatifr  the  particti- 
iar  shares  there  snbscribed  for,  vitn  the  riiaree 
which  bj  another  perfectly  distinct  agreement  were 
to  be  issued  by  the  company  as  f  nlly  paid-up  shares. 
In  the  {Hcsent  case  there  was  no  such  ideotiflcation. 
The  esse  differed  altogetlier  {torn  Dmmmotuta  OM, 
beeaose  there  the  prospectas  which  was  iisned 
of  the  Mw  eompany,  notified  to  the  world  that  the 
paid-up  shares  were  the  same  as  those  for  which  the 
memorandam  of  association  had  been  snbscribed. 
In  the  present  case  the  company  was  incorporated 
in  August,  and  the  shares  were  not  issued  to  Mr. 
Pell  until  December.  The  transactions  were  mani- 
festly entirely  distiact,  and  Ur.  Fell  ought  to  be 
•nade  a  coDtnbutwy  lor  the  1850  shares  ias  which 
Ju  mdwcribed  the  memorandam  ot  aasodatioii. 

'Witbotit  calUng  for  a  zepl^, 

Lord  Joetioe  QmAXO  said  that,  as  Mr.  Pell 
signed  the  memoranduum  of  asiodaUon  of  the  eom- 
paay  for  1350  shares,  be  was  undonbtedly,  by  force 

•of  sect.  28  of  the  Companies  Act  1862,  bound  to 
take  that  Dumber  of  shares.   But  here  the  articles 

-of  assodatioo  confirmed  an  i^reement  between  Mr. 
PeU  and  ttie  company,  by  which  the  company  were 
to  iasoe  to  him  or  his  nominees  1500  fully  paid-up 

-shares,  as  part  of  the  pnrchaw-moa^  for  property 
which  he  was  to  transfer  to  the  company.  This 
laoperty  Ik  accordingly  traosfened  to  the  company, 

-and  1850  shares  were  issued  to  him  as  fully  paid 
Dp,  the  remainder  of  the  1500  bein^  issued  to  his 
nominees.  Bis  Iiordship  agreed  with  the  Master 
of  die  Bolls  in  thinking  that  thoM  1850  shares 

miBt  be  taken  to  hare  been  isaned  in  pnrsuaaoe  of 
file  agreement.  The  Master  of  the  Bolls,  howerer, 
irait  on  to  order  Mr.  Fell's  name  to  be  placed  on 
tiie  list  of  conttibutories  for  the  1860  shares,  but 
directed  an  inquiry  to  be  made  as  to  what  was  the 
money  or  money's  worth  whidi  he  had  giren  to  the 

-company  under  the  agreement.   But  .  that  agiee- 

.ninit  had  not  been  impeached,  and  his  Lordahip 
must  therefore  assume  ttiat  its  validity  could  not 
be  impeached,  and  he  must  consequently  take  it, 
just  as  in  Drummomtt  case,  that  Mr.  PeU  agreed  to 
take  1350  shares,  but  .that  he  had  paid  them  up  in 
loll  in  money's  worth.  His  name  could  not,  there- 
fwe,  be  placed  on  the  list  of  contributories.  He 

>anut  have  his  costs  in  the  court  ImIow,  but  there 
would  be  no  costs  of  the  appeaL 

Solicitors  for  Mr.  PeU,  £&w2m,  fbrssrO,  and  Sedg- 
widt. 

Stdicttort  ioT  the  official  tiquidator,  Denton  and 


BOZJ£  OOUBT. 

Bwsttia  Iv  Hsaax  Put,  Ecq.,  BairUt«Ht-L«w. 

Satmrtk^Nov.  13. 

B»  BovKntCn  Will. 

iVodies— TVwto  ileKs/ Aei  (10  J-  11  Viet.  c.fl6)— 
Payment  mt  of  eourt^-Servioe  on  tnuteea. 

-21a  Amse  named  ijr  InaUet  ia  theiT  affidavit  on  pming 
afmd  ixto  coart,  as  the  place  of  which  theg  might  m 
tnad,  had  iesa  pttBed  down,  and  lA*  trustees  tkan- 
had  not  htm  hard  of  for  tcm  years,  aadcoutd 


Servios  M  iJ»  tnuiees  of  apetitioH  Jbr  ptumM  out  of 
txutrt  of  ths  fwnd  diipaued  withy  and  tM  matter  re- 
ferred to  dtambere  to  iajatrs  who  were  the  pertona 
entitled  tothefiad. 

Tliiswu  a  mtttion  for  payment  oat  of  ooartof  a 
fund,  wUtih  had  been  pUd  in  la  I8S7  under  Hw 
Trostee  Belief  Act,  to  persons  who  had  become 
abaolat^  entitled  on  the  death  of  a  tenaat  for  life. 

The  luuse  named  by  the  tnutees,  in  thdr  affi- 
davit on  paying  the  f  nud  into  court,  as  the  place  at 
whidi  they  might  be  served,  had  been  puUed  down, 
and  the  trustees  themselves  had  not  baen  heard  of 
for  ten  years,  and  could  not  be  foand. 

PUcaim  asked  that  ander  theae  circonuleBCei 
service  cm  the  tmstaei  might  be  dlipeoied  with. 

Lord  BoviLLT.— I  will  dispense  with  ■erdoe'on 
the  trustees,  but  the  matter  must  be  referred  to 
chambers  to  inquire  who  are  the  penoni  entttted  to 
the  fond. 

Scdidtors:  WaOcer  mad  Soiu. 


Be  Spbmcb's  FAmrTNov-ComiioiiKa  OoMwwmwi 
AHA  CBxnr  CoMFAjrr. 

Contpamf —  WiMdiag^-^Petitioit^Q^ilcr — Practice. 

A  shareholtkrs'  petition  for  the  con^uUory  winding-up 
of  a  eompany  made  out  no  case  for  an  order,  A  cre- 
ditor appeared,  without  notice  to  tAe  eoMpem^  in 
support  of  the  petition,  having  the  day  hefore  Ik 
hearing  jOtd  an  affidottit  promng  a  debt  tnUcA  would 
have  entitled  him  to  a  compulsory  order  if  A«  Amf 
presented  a  petition : 

Bdd,  that  no  order  could  be  made  on  the  ne^ioit  in 
favour  of  the  creditor,  on  the  ground  that  the  company 
had  not  notice  of  the  fresh  case  made  against  them  bjf 
the  creditor,  and  had  no  oj^tortunity  tff  meeting  iL 

This  was  a  petition  by  three  shueholders,  bedding 
among  them  fifty  fully  paid-up  shares  in  Spence's 
Patent  Non-Conducting  Composition  and  Cement 
Company,  for  the  compulsory  winding-up  of  the 
company,  on  the  ground  that  it  had  ever  since  Ita 
formation  in  1865  carried  on  business  at  a  loss,  and 
that  it  was  impossible  that  it  ooald  be  carried  on 
profitably. 

The  petition  did  not  allege  that  the  company 
was  actually  insolvent,  nor  was  its  insolvency  actu- 
ally proved ;  bat  evidence  was  given  in  support  tit 
the  petition,  which  showed  that  It  was  very  doubt- 
ful wheth«  the  company  could  pay  ita  debte. 

On  the  day  before  the  hearing  of  the  petition,  a 
creditor  on  an  unpaid  bill  of  exchange  for  50JL,  filed 
an  affidavit  proving  the  debt,  but  the  company  had 
no  notice  of  this  affidavit.  The  creditor  had  com- 
menced OTOceedings  at  law  to  recover  the  amount 
due  on  tm  bilL 

BoiAur^  Q.  G.  and  Bwd  Coxe  ^peared  ia  sap- 
port  of  the  petition. 

Napier  Biggins,  for  the  creditor^  mpported  the 
petition  and  contended  that,  as  It  was  clear  from 
the  evidence  Uiat  the  company  was  virtaally  Insol- 
vent, his  eUeat  wu  enUtlw  to  a  cooipalsoiy  order. 

Lord  BauLLT  edd  that  he  was  dearly  of  opinloii 
that  the  petiticHiers  had  made  no  case  for  a  oompul- 
sory  wfaidiog-np  mrder.  It  was  a  very  peculiar  ease 
where  the  court  allowed  peraons  who  held  fatly 
paid-up  shares,  and  could  not  be  called  on  to  nuke 
any  further  payment,  to  have  a  compulsory  wind- 
ing-up, as  for  example  where  the  assets  were  in  the 
hands  of  third  psrtfe^  who  refased  to  give  tiiem  up. 
It  was  idear  to  bis  Lordahip,  tha^l^.  0^JP4^iP7 
windiag-^  wonld  leave  notUng  to  dliMlRite 
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amongst  the  creditors,  as  the  eotira  assets  would  be 
cooBumed  in  costs.  The  only  point  on  vhieh  he  en- 
tertained any  doubt  was  whether  he  ought  not  to 
m^e  a  compulsory  order  and  give  the  carriage  of  it 
to  Mr.  Higgins'  client  in  order  to  save  the  expense 
of  a  fresh  petition  by  him.  His  Lordship  would 
bear  Sir  lUdiard  Baggallay  on  diat  point. 

Sir  Hidiard  Ba^lhg,  Q.  C.  (with  him  Borton 
Smith),  for  die  company,  Btid  that  they  were  pre- 
pued  to  meet  the  case  made  by  the  petition ;  but 
Be  contended  that  when  a  creditor  appeared  in  sup- 
port of  a  petition  he  must  support  the  case  made 
out  by  the  petition,  and  was  not  entitled  to  raise  a 
ft«sh  case  without  giving  any  notice  to  the  company, 
who  were  consequently  unpcepared  to  meet  it.  He 
anbmitted,  therefore,  that  no  order  could  be  made 
on  the  petition. 

Lord  BoHiLLT  said  that  the  credits  stood  in 
a  very  different  position  from  the  petitioners,  and 
that  if  he  had  presented  a  petition  he  would  in  all 
wohalnUty  have  obtained  a  compulsory  order.  His 
Iiiurdship  was,  however,  of  opinion  that  be  could 
not  turn  a  Bharebolder's  petition  into  a  creditor's 
at  such  short  notice  to  the  company  of  the  case  they 
would  have  to  meet.  The  petition  must  therefore 
be  dismissed  with  costs. 

Solicitor  for  the  petitioners,  J.  Rand  Baiky. 

SoUdtor  for  the  creditor,  ^rham. 

Solicitors  for  the  company,  PoueHf  lUmptoa,  and 
Groom. 


BxEBiE  V.  Hovirt. 

S^ieilorand  eliaU— Charge  Jor  cmIs— 28  J"  24  Vict. 
c.  127,  8.  28. 

By  virtue  of  the  decree  in  a  tuit  to  set  aside  an  amoint- 
meitt  and  vphold  a  tetlkment,  A.  became  entitled  to  an 
estate  tail  in  certain  proptrts.  A.  disJ  (b^ore  he 
had  paid  his  soUeitor's  cosU  of  thi  iuit%  wUhoat  issue, 
and  without  haoit^  exeatteda  tUtBstailing  dud,  and 
|A«  proptr^  devolved  at  certmm  prrmm  lutftr  Me 
tfsttlmmt : 


0*  a  petition  by  the  solicitor  that  he  mi^t  be  declared 
mtttkd  to  a  cAof^e  on  the  propertg  for  the  amount  of 
his  costs : 

HeJd  that  he  loas  not  entitled  to  any  charge  om  the  pro- 
perly,  at  the  interest  of  his  client  (on  whidt  ofow  As 
would  have  betn  entitled  to  a  charge)  had  determine 
Itjf  hia  death. 

By  an  indenture  of  release  dated  the  23rd  Dec. 
1797,  certain  lands  and  hereditaments  at  Long 
Eaton  and  Bingham,  were  conveyed  and  assured  to 
the  tue  of  William  Howitt  during  his  life,  with  re- 
nidnder  to  the  use  of  siuh  one  or  more  of  the 
chUdren  of  the  said  WUUam  Howitt  in  inch  shares 
or  proportions,  for  such  estates  and  in  tradi  manner 
as  the  said  William  Howitt  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  the  use 
of  aU  the  children  of  the  said  William  Howitt,  as 
tenants  in  common  In  tail,  with  orowremuoders  in 

tail  between  them.   

By  his  wiU  dated  the  4th  Nor.  1880,  Wilham 
Howitt,  in  exercise  of  the  power  of  appointment 
given  him  by  the  deed  of  1 797,  a^inted  tlie;  settled 
property  to  his  children  for  life  in  certain  shares, 
and  made  certain  limitations  subsequent  to  the  life 
estates  of  his  children.  William  Howitt  died  in 
1840,  leaving  four  diildren  him  auniving,  namely, 
John  Howitt,  Enodi  Dawson  Howitt,  Sarah  Berne, 
and  William  Howitt. 

The  suit  was  instituted  by  the  heir-at-law  of  the 
tOitator's  daughter,  Sarah  Berrie,  for  the  purpose 
setting  aside  the  limitation!  of  thoMrenu  ahatea 


in  the  settied  property  contained  in  the  testators 

wiU  subsequent  to  the  limitations  *<> 

for  their  re^ective  Utos  on  the  gromM  of  renwle- 

"^^By  the  decree  made  in  the  cause  on  the  ZCfll 
April  1867,  it  was  declared  that  these  subsequent 
limitations  were  void ;  the  decree  said  nothing  ahont 
costs,  it  being  underrtood  that  all  parties  were  to 
pay  their  own  costs.  . 

By  Tirtue  of  thU  decree,  George  Enodi  Howitt 
became  entitled  to  an  estate  tail  in  one  nndivided 
fourth  part  of  the  settled  property.  He  died  m 
June  1869,  without  issue,  and  without  havmg  exe- 
cuted a  disentaiUng  assurance,  and  four  persons 
became  entitled  under  the  decree  as  tenants  m 
common  in  tail  of  the  undivided  fourth  part  to 
which  George  Enoch  Howitt  had  been  enliUed. 

The  present  petition  was  now  presented  by  tM 
solicitor  of  George  Enoch  Howitt  in  the  loi^ 
praying  that  it  might  be  declared  that  he  w" 
entitled  to  a  charge  on  the  share  of  George  En^ 
Howitt  in  the  settled  property  for  131/.  U.  8i,  0« 
amount  of  his  bill  of  costs  against  George  BooA 
Howitt,  and  tiiat  the  said  sum  might  he  aeclarrt 
to  be  a  charge  on  the  said  share  under  and  by  virtue 
of  23  &  24  Vict  c.  127,  8.  28.  •  .v. 

The  28th  section  of  23  &  24  Vict,  a  127  is  w  the 
following  words : 

In  eToryoue  in  which  an  a"o™W  <»  acOiolt"  "M*^ 
emplojed  toproMCBte  or  defend       wit  .nwltw,  orpw- 

oonrt  OT  jndKB  befoM  whom  any  ^ich  init.  mtt«,  mj^ 
eaaAing  haTw  bond,  or  iSill  l»  ^SJStS 

DKnid*,  snch  attorney  or  xdicitot  OtaU 
npon  and  i^ainrt,  and  a  risht  to  payiM^t  «t 

Q,  wiiich  eball  haro  been  i«»rere3  or  Pre«»^ 
the  iMtnnnoBt«Mtj  of  any  waA  »ttoiW  of  S^dt". 
the  taxed  ooeta,  ohar»ei.  mnd  expsMea  ol  at  »{>  "'^^'C 
mich  suit,  matwr,  or  P««e?il»»i  "J^.^'^Jlil^^^ 
auch  court  or  Jud^e  to  nu^e  suoh  ofdOTO*  Of^ 
ation  of  and  (or  nSata?  M>d  paymentof  tncihc^  *i«fj. 
and  expenses  out  of  tbe       property  aa  to,*""*  J^^JS 
judne  £aU  appear  jnrt  and  w»p«ri  and  aU  «»«T23f 
Md  wt.  donlito  defeat,  or  wVlct  ahnn  opeato  to 

aX%alue  ^U^t  notice  b»  '^^J;^^^^^ 
,  no  effect  against  Bnoh  dia^  or  right  j  P«»™*«^2C 
tbAtnTsndtorder  ahaU  be  n«de  by  any  auoh  oonrtMWdg 
in  any  caae  in  which  the  ^Kbt  to  reooiwi«ym»tol» 
ooeS;  charges,  and  expcaae.  is  barred  by  any  staWeW 
Umitatkms. 


Joliffe,  in  support  of  the  petition,  citedi 
BdMUield  T.  Lochcood,  L.  Bep.  7  Eq.  83 ; 
Bailey  T.  Birchall,  2  H.  &  M.  371 ;  _      . ,  . 
and  submitted  that  this  was  a  case  in  which  pro- 
perty had  been  preserved  within  the  meamng  MtM 
Act,  and  that  the  petitioner  was  entitled  to  a  charge 
on  the  property. 

Ware,  for  one  of  the  respondents,  contended  that 
tiie  petitioner  was  not  entitled  to  a  charge  on  the 
prjpnty  against  the  remaindermen,  but  only  on  ws 
eUent't  intereit  in  IL 

Methold  and  Rendall  a^eaied  for  the  othtf 
reipondents. 

Jollffe,  in  reply,  argued  tiiat  the  petitioner  WW 
entitled  to  a  charge  on  the  property,  eren  »«" 
hands  of  the  remaindermen,  as  tiieit  estate  woiuo 
have  been  swept  away  but  for  ti»e  amit,  •"dW" 
thtrefon  he  justly  said  to  hare  been  praemd  wr 
them  by  the  petitnoner. 

Lord  EoKiLLY.— I  tiiink  there  cwmot  be  W 
charge  in  the  present  insUnce.  Tbo  Act  pTes  vm 
court  power  to  charge  only  the  I*2P*^,.^_"! 
person  who  employs  tiie  soUcitor.  The  petition* 
was  entitled  to  a  charge  on  the  estate  tad  oTW 
I  client,  but  not  on  the  interests  of  the  Kp^ww- 
men.    The  interest  of  his  clieay»M,  howew, 
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ditttmined,  and  hecao  get  no  tibuge.  I  cannot 
mke  any  order  on  the  petiUoo,  whioh  most  be  dis- 
ndned  with  coitt. 

Sdiciton  for  the  pelitioner*  i&odet,  Sim,  and 
SoUdtoTS  for  the  reipondcnt,  Wan  and  Wutanj 


T.  C.  STUAST*S  COUBT. 

Bvortad  bj  Bswakd  Wimlow,  Eaq^  Baniiter-At-I^w. 

Monday,  Nov.  15. 

The  London  and  Mbditebbjinbak  Baitk 
(Limited)  v.  Stbdttok. 

JwritikiUM — Faragn  action — Bill  to  deftat — BiU  dis- 
mined. 

B.  iacing  entrusted  C,  with  certain  hilU  of  exchmge  for 
etlUction  in  Amet  ica,  they  came  improperly,  at  vaa 
a&gtd,  into  the  hands  of  D.,  who  inttituted  proeeed- 
njft  mon  them  in  America.  Evetilualh/  theg  came 
into  the  poitession  of  E.,  at  commissioner  in  London 
appointaJ  by  the  American  court  to  delect  evidence  as 
to  thf  pmdtng  proceedings,  and  B.  then  Jiled  a  bill 
against  C.  £>.  {fitOk  out  of  the  juritdietion),  and  B. 
^rtying  that  ikeg  might  be  ordered  to  Iring  fAe  hiUt 
wfo  cvtiW,  a»d  M  TMrained  from  negotiating  or  ptirt- 
wi'lA  thm ! 

BiU,  that  B.  Mad  fatkd  to  tttdUiA  a  wffidmi  ca$e  far 
(ta  inlerferaict  of  the  court. 

This  rait  was  instituted  hy  the  liquidator  of  the 
ibore  bank  against  I.ouis  Dehayea  Stratton,  John 
Morton  (both  out  of  the  jurisdictionX  and  Kichard 
MnUoii,  for  the  purpose  of  recovering  posseasion  of 
certaia  bills  of  exchange,  which  had  been  sent  out 
to  America  fnr  collection,  had  been  there  disposed 
of,  and,  after  giving  rise  to  certain  legal  proceed- 
higa  in  that  countir,  were  now  in  the  possetsibn  of 
the  defendant  Mullens,  as  commissioner  appointed 
I7  die  American  court  for  the  puipose  of  taking 
avldmce  in  England  in  reference  to  those  proceed- 

^^ba  facts,  as  stated  by  the  bill,  were  these  : 

The  bills  in  question,  which  were  for  I6,000£, 
otigioally  formed  part  of  the  assets  of  the  Conti- 
nental Sank,  wfaidi  had  become  amalgamated  with 
the  London  and  Mediterranean  Bank,  and  were 
drawn  upon  John  Gladstone  and  Co.,  one  by  William 
Hoses  of  New  York,  and  the  other  by  Allan  Hay, 
snd  bad  been  discounted  by  the  Continental  Bank 
b  the  ordinary  course  of  hasineu.  Subsequently, 
00  being  protested  for  nonpayment,  they  were  in- 
posted  by  the  Continental  Bank  to  the  defendant 
Stratton,  a  solicitor  practising  In  Kew  Totk,  but 
who  was  then  ia  this  country,  and  who  nndotook  to 
act  u  the  bank's  agent  in  recoreilng  the  amounts 
doe  on  the  bills. 

31ie  but  further  stated  that  with  the  exception  of 
a  sum  of  500^  which  Strutton  had  forwarded  on 
Mxnut  of  the  bills,  the  hank  had  beea  unable  to 
get  any  information  from  him  tn  reference  to  them, 
Ktd  that  by  a  breach  of  duty  he  had  disposed  of 
them  in  some  manner  beyond  his  authority,  which 
wu  strictly  limited  to  coIlecUng  the  amounts  due 
jnthem.  That  they  were  now  in  this  country,  in 
we  hands  of  the  defendant  Mullens,  and  that  he 
WMed  to  giro  any  information  about  them, 
nDther  than  that  they  bad  come  Into  his  possession, 
nuer  a  commisdou  Issued  out  of  one  of  the 
American  Courts  for  the  purpose  of  taking  evi- 
dence ia  the  legal  proceedings  above  referred  to,  and 
that  he  intended  to  dispose  of  them  without  regard 
to  the  banks*  claim. 
The  biU  prayed  that  the  defendants  might  he  1 


ordered  to  bring  the  bills  into  court;  that  they 
might  be  restrained  by  Injunction  from  endorsiugor 
parting  with  them,  except  under  order  of  the  court, 
and  for  the  necessnry  accounts. 

Tlie  bill  had  been  served  on  the  defendants  and 
Strutton  and  Morton,  but  as  they  had  not  entek'ed  an 
appearance,  it  had  been  taken  pro  ccm/ssso  against 
them. 

Dickinson,  Q.  C,  and  J.  Napier  Biggins,  for  the 
plaintiff,  contended  that  us  the  bills  were  now  in 
Uie  hands  of  a  person  within  the  jurisdiction,  the 
plaintiff  was  clearly  entitled  to  have  them  jdaced  in 
safe  custody.  Admitting  that  the  defendant  Mullens 
was  the  commissioner  of  the  American  court,  yet, 
as  the  evidence  showed  that  he  had  been  put  in 
motion  and  supplied  with  the  bills  in  question  by 
the  solicitors  of  Morton,  he  must  be  treated  as  Mor^ 
ton's  agent  in  this  country,  and  not  in  his  official 
capacity.  It  was  not  the  proper  duty  of  a  commia- 
sioner  or  special  examiner  to  take  charge  of  the 
subject-mattw  of  an  action  or  suit,  or  even  ot  the 
exhibits  in  a  cause,  and  the  mere  fact  of  his  con- 
nection with  a  foreign  jurisdiction  ought  not  to  be 
allowed  to  interfere  with  the  plaintiff's  equity.  The 
authorities  showed  that  if  the  American  court  had 
pronounced  judgment  in  favour  of  the  defeodanta, 
this  court  would  examine  the  decree  and  reject  it  so 
far  as  it  was  inconsistent  with  English  law,  and  h 
jfbrtiwi  would  it  interfere,  where,  as  in  the  present 
instance,  the  proceedings  were  merely  preliminary. 
Bimpsm  T.  Fogo,  I  J.  A  H.  18 :  8  L.  T.  Bep.  B.  6  r 
Lord  Portariingtm  v.  fioit%,  3  M.  A  E.  101. 

E.  K.  Karslake,  Q.  C.  and  Curry,  for  the  defen- 
dant Mullens,  were  not  called  upon. 

The  TiCE-CHAHCBLi.oit.— In  this  case  the  court 
is  asked  either  to  make  a  decree  that  the  bills  of 
exchange  in  question  shall  be  deposited  in  the  bands 
of  the  plaintiff,  or  to  grant  a  perpetual  injunction 
to  restrain  the  defendant  Mullens  from  parting  with 
them.  It  appears  Uiat  legal  proceedings  are  pend- 
ing for  the  recovery  of  the  money  due  on  the  bills  in 
one  of  the  couru  of  the  United  States,  and  that  the 
bills  themselves  are  now  in  possession  of  the  defen- 
dant Mullens  in  his  capacity  of  commissioner  ap- 
pointed by  that  court  for  the  purpose  of  taking 
evidence  in  reference  to  those  proceedings.  There 
has  been  no  suggestion  that  the  American  court  ia 
not  perfectly  competent  to  deal  viUi  the  qnesUoa 
before  it ;  bat  the  foundation  of  the  {AdntifTs  case 
is  that  the  bank  cannot  be  made  safe  on  the  bills  if 
Morton  sues  on  them,  and  that  Merton  has  obtained 
them  improperly  from  Strutton  while  acting  as  the 
bank's  agent.  But  even  so,  Strutton  was  the 
accredited  agent  of  the  bank  for  receiving  the 
money  on  the  hills  in  America;  and  if,  aa 
their  agent,  he  has  there  failed  in  his  duties.  It 
is  in  that  country  that  prim&  facie  he  ought  to  be 
called  to  account.  The  plaintiff,  however,  without 
taking  any  such  steps,  has  adopted  the  extra- 
ordinary course  of  filing  a  bill  in  this  country 
for  the  purpose  really  of  defeating  the  legal  ivo- 
ceedings  in  America.  I  have  read  the  judgment  ia 
Simpson  V.  Fogo  (tup.),  and  I  agree  with  the  priod- 
ples  there  laid  down,  although  it  is  difllcult  tfr 
reconcile  them  with  other  decisions,  or  to  follov 
the  distinction  drawn  between  the  exerdse  of  the 
jurisdiction  tn  personam,  and  in  rem.  It  is  welt 
established,  however,  that  this  court  will  never 
Interfere  with  the  ad  ministration  of  justice  In 
anoUier  court,  except  upon  a  case  properly  made 
out,  and  only  then  by  directing  its  decree,  not 
against  the  court  itself,  bnt  against  the  litigants, 
upon  whose  consciences  it  is  intended  to  operate, 
and  whom  it  prevents  from  making  an  inequitable  p 
use  of  their  legal  rights.  I  coasider  that  the  ^aji^^ 
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tiff  haa  failed  to  make  out  a  case  tot  tbe  astittanee 
of  this  coort,  and  that  any  rights  that  he  nuqr  hare, 
nrast  be  asserted  in  America.  Hu  bill  mwt  be 
^bmiesed  with  costs. 

.49oliaitonfartfaephdatlff,£iim^  Jfinai^  and  Co. 

Solidtors  for  the  defendant  B.  and  8.  JUaflni 
..juid  Co. 


0.  JAKB8*S  OOmiT. 
departed  IvW.  a  B^nnr,SBd  B.  T.Bavui, 
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WlLSOH  V.  FirBKXBS  BaILWAT  COHPAITT. 

j|Mf(fie  perfbrmtates—Sailwaif  conaxmy — Agnmiesi 
to  wtake  aad  maintma  a  road  and  wharf — Demurrer. 

BiS  for  iptcijic  per/ormatux  of  an  agreement  bu  which 
■  the  dtftndantK,  a  railtoajf  eonpony,  in  coruiaeration 

■  of  the.  plainiiffs  obtaiTting  the  waiver  of  certain  worka 
(whim  an  Act  of  PoTliammt  the  de/mdantt  were 
■cilurwiet  bound  to  execute),  and  eonveumg  land  for  a 

■  road,  and  paving  200L  towards  the  repair  of  it, 
■aaretd  io  maike  and  maintain  a  road  and  wharf 
tue  road  and  wharf  to  be  completed  within  a  ^leciJUd 
Hme.  The  plaintij^  obtained  the  waiver,  amvej/ed 
A<  land,  and  pata  tie  nonsji^  but  the  deftndanta 
neglected  to  complete  the  road,  am  mate  the  wharf,- 

.  Dtamrrer,  on  the  ground  thai      tuframent  was  Mt  one 
^whuA  the  court  could  enforce,  overruled, 

'  This  irai  a  demorrer. 
The  bill  prayed  specific  performance  of  an  agree- 

•  meot  by  the  defendants,  and  stated  that  bv  the  CI- 
-  TentoaeandlAiicaiter Bailway Act  1851  toe  Ulrer- 

atone  and  Latieaster  Railway  Company  waa  incoipo- 
Tated,  with  power  to  construct  a  railway  from  Ulrer- 
stone  to  Comforth,  and  to  take  and  use  lands  for  that 
purpose,  and  the  Act  prorided  that,  subject  to  any 
waiver  or  alteration  vhich  might  be  allowed  by  the 
Admiralty,  two  TiadacU  should  be  constructed 

*  the  company  in  man  ner  therein  jK»cribed,  and 
.tut  "in  Bach  part  of  each  of  tbe  said  riaducts,  and 
In  anch  manner  as  should  be  approved  and  directed 

the  said  Lord  High  Admiral  or  the  said  commis- 
-Uiaioners  by  writing  ander  the  hand  of  tbe  Secro- 
itary  of  the  Admiruty,  and  subject  to  any  traivw  or 
alteration  to  be  allowed  as  therein  mentioned,  the 
jald  ctanpany  should  ctmatmct  an  open  swing  or 
dcavteidge  tu  not  less  than  86  feet  clear  width,  and 
the  site  of  such  two  viaducts,  and  the  mode  of  con- 
'  strocting  the  same,  and  also  the  said  two  several 
'  (^ening  swing  or  drawbridges,  should  be  only  in 
.  accordance  with  such  approval  and  direction." 

The  defendant  company  was  incorporated  by  the 
Vnrseu  Railway  Act  1868.   By  the  UlverstoiieaQd 
Lineuter  Railway  Act  1658,  the  Ulrentcne  and 
i  Lanoaster  Railway  Company,  and  the  defendant 
-flompany  might  enter  into  and  carry  into  effect  any 
-agreement  for  the  leasing  for  a  term  of  years,  and 
for  the  selling  and  transferring  to  the  defendant 
<!ompany  of  1^  or  any  part  of  any  share  or  interest 
.  in  tfie  railway  works,  lands,  ^Tovetty,  and  effects 
.  then  vested  In  and  belonging  to  the  XnvCTstone  and 
tliancaster  Railway,  and  which  they  were,  under  the 
Ulverstone  and  Lancaster  Railway  Act  1851,  autbo- 
riaed  to  make,  maintain,  and  reclaim,  together  with 
all  or  any  of  the  rights,  powers,  privileges,  and 
authority  of  the  Ulverstone  and  Lancaster  Railway 
■■Company  with  respect  to  the  same,  and  for  making 
■  of  the  lease  or  tale  either  before  or  after  the  com- 
pletion of  the  railway  works  and  lands  respectively, 
and  upon  such  terms  and  conditions,  and  for  sndi 
consideration,  as  the  two  companies  should  mutually 
agree  upon ;  but  that  if  any  such  lease  or  sale  com* 
.  filled  the  railway  of  the  Ulventone  and  Laneaater 


Oompany,  it  sboold  comprise  the  wbole  thcnD^ 
and  that  from  and  after  tbe  transfer  the  defendat 
company  should,  acctndiog  to  the  extent  ot  tta 
transfer,  be  snbject  to  and  perform,  and  be  liaUa  ta^ 
all  contracts,  agreements,  duties,  obligations,  dsM^ 
charges,  claims,  and  demands  whatsoever  with 
Teip«t  to  Oh  pnnte  tranrfsned,  to  wUdi 
UlverstMe  and  Lancaster  Railway  Company,  if  m 
tranrfer  had  not  luppened,  would  be  subject  « 
liable,  and  should  indemnify  the  Ulverstone  SM 
Lancaster  Company  in  respect  to  tlie  same. 

By  an  agreement  dated  tbe  26th  June  1868, 
made  between  the  plaintiffs  and  other  landowaoi 
of  the  first  part,  and  tbe  tJlTentone  and  Lancuttt 
RaUw^y  Company  of  the  leoond  put,  and  oate 
the  common  seal  of  the  company,  after  redtmg 
(tndu-  alia)  the proviaious  preacribed  by  "the  Uliw- 
stone  and  Lancaster  Railway  Act  1851,"  regsjfiv 
the  construction  of  tbe  opening  awing  bridge  or 
drawbridge,  and  that  a  viaduct  liad,  by  the  par- 
tial ezerdse  by  the  Admiralty  of  the  dowvb  ci 
w$ir&  Toated  in  thcji,  been  conatmcted  viOMt 
an  opening  bridge^  but  with  picparationa  nc 
making  the  opening  at  a  future  tim^  upon  certu 
notice  from  the  Lords  Commissioners  of  tin 
Admiralty,  and  that  the  Ulverstone  and  Laneutei 
Railway  Company  were  desirous  that  tbe  Loril 
Commissioners  sbould  thenceforth  entirely  and  fir 
ever  waive  tbe  construction  of  and  tbe  right  to  n> 
qmre  any  opening  swing  or  drawbri'lge  in  tic 
viaduct  and  that  the  parties  thereto  of  the 
part,  on  their  own  Iteb^f,  and  as  representing  W 
inhabitants  of  places  adjoining  or  near  tbe  viaduct, 
and  who  were  interested  in  the  question,  bad  hitbccto 
objected  to  tbe  waiver  of  the  opening  bri^  w 
that,  in  order  to  obviate  all  f urtiier  difBcultM  m 
Ulverston  and  Lancaster  Railway  Company  aM9» 
parties  thereto  of  the  flnt  part,  on  beulf  of 
selves  and  the  other  inhabitanto,  had  agreed^ 
getber  as  thereinafter  mentioned.  It  was  witaesan 
that  the  Ulverstone  and  Lancaster  Railway  Ob»* 
pany  for  themselves,  their  successors  and  assigns  m 
the  one  part,  and  ttie  plainiiffs  and  other  parws  of 
the  first  part  thereto,  for  themselves,  their  bw^ 
executors,  adminlstr^on,  and  aarigns  on  the  otatf 
part,  mutually  agreed,  each  party  with  tbe  oll« 
party,  as  follows  (inrer  alia) :— First,  that  if  tto 
Admiralty  should,  within  twelve  months  from  J* 
date  of  the  agreement,  and  for  ever  theifaf*^ 
waive  their  right  to  require  any  opening  or  dnw* 
bridge  in  tbe  viaduct,  and  if  the  pl^tiff  ihow^ 
witlwut  any  pecuniary  consideration,  convey,  ^ 
cost  of  the  company,  to  tbe  company  thclaad  » 
quired  for  so  much  of  the  road  tfaereinaft«i 
to  be  made  as  should  pose  through  bis 
all  other  persons  through  whose  estates  tbe  tm 
would  pass  would  also  convev  to  the  compaVi" 
the  cost  of  the  company,  the  land  wdiich  wwd  H 
required  for  that  put  of  the  road  ^ch  woiria  pM' 
through  thdr  respective  estates,  tbe  Ff™* 
money  for  auch  lands  not  to  «ceed  bi*« 
whole  L;  and  also,  if  tbe  sum  n 

sliould  be  prid  to  tbe  company  br  the  plsinffli 
towards  the  expense  of  the  works  tbereiiuAir 
mentioned,  that  then  tbe  company  would,  at  tasr 
own  cost,  and  within  six  monuia  from  tiie  "Wi  * 
the  waivra  and  the  delivery  to  them  of  the  land  m 
the  purpose,  unless  prevented  by  damage  doa* 
the  tide  to  ue  works,  and  in  tiiat  case  as  ■000 
such  six  months  as  could  be,  make,  upon  tbe  laoa  * 
to  be  obtained  for  the  purpose,  a  carriage-iw  << 
the  widtii  of  16ft.  in  the  direction  •bown^"* 
plan  thereto  annexed,  and  which  ahouH  w*** 
constructed  below  a  certain  level,  and  whidi  rm 
was  to  be  constructed  according  to  the  speciflcaoM 
annexed,  and  be  a  public  road  or  higbw^f*  J** 
would  make  good  tbe  fences,  Ac,  and  would 
after  the  completion  of  tbe  road,  pay^^  tbs  axto- 
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ntloB  of  Kendil,  6il,  to  be  apfdied  !□  repairiog  or 
im^oving  a  certain  portion  of  the  road ;  and  that 
the  company  Bhould  aln  make  and  maintain  a  vharf 
OB  the  ■ea'ahore  at  the  place  shown  on  the  plan 
anaeied,  of  the  length  and  height  mentioned  in  the 
agnemeot  And  it  was  also  provided  that  no 
daange  done  by  the  tide  to  the  wt»ka  in  progreu 
ihonld  be  conndered  u  any  reason  for  the  noo- 
oompletioQ  of  the  road  and  wharf,  or  entitle 
the  company  to  reeeiTe  the  money  before  the 
floal  and  complete  execution  of  the  works ;  secondly, 
that  if  wittiin  or  before  the  period  of  one  month 
after  the  company  should,  by  wiitio^  ham  informed 
tiiapattiea  thereto  of  the  first  part,  tiiat  the  road 
and  wharf  were  completed,  any  differenoe  should 
arise  between  the  company  and  tile  parties  thereto 
of  the  first  part,  wheuier  the  road  and  wharf  weie 
■nffldent,  according  to  the  true  intent  and  meaning 
of  the  agreement,  the  difference  should  be  referred  to 
arbitration,  according  to  the  terms  of  clause  3  ;  but 
ottenriie,  the  road  and  wharf  should,  at  the  eiqnra- 
tioD  of  that  time,  be  deemed  to  be  sofllcient,  and 
slao,  tiiat  if  after  the  com|detion  of  the  road  the 
ooBfpany  slunild  exercise  the  right  glTen  them  by 
the  agreement  of  laying  down  certun  tramways, 
and  within  one  month  aiter  the  completion  of  Uie 
■Me  any  difference  should  arise,  the  same  shoald 
be  rrfetred  to  arbitration ;  thirdly,  provided  for  the 
^pohtment  of  arbitrator*,  &c. ;  fifthly,  that  the 
pttties  of  the  first  part,  on  behalf  of  themselves 
tad  the  inhabitants,  would  forthwith,  at  the  expense 
of  the  company,  join  and  concur,  and  use  their  best 
sodeaToors  to  procure  all  other  necessary  parUes 
k»  join  and  concur,  with  the  company  in  making 
tte  aeoesiaTy  ai^icatioa  to  the  Admiralty  for 
obtaining  inch  entire  and  perpetual  waiver  of 
opening  or  vwiog  drawbridge,  and  would,  at 
Am  like  expense,  nie  their  beat  enaearours  to  pro- 
cure  such  waiver. 

The  bai  then  went  oa  to  allege  as  foUowt: 
nngraph  6: 

Il»  Lords  ConuniMioiMra  of  the  Admirmlty  haTe  duly 
■M  MitlTClT  wiirod  the  consbnotloB  of  and  tho  light  to 
nirira  taj  ogmtag  Mwtag  or  dnwbrldgo  In  tb»  Tudnct 

and  tha 


—  ^  —  „^  . —  ^  — L  acoord* 

ue  to  th«  tama  of  anoh  agxMmwnt,  and  waaa  land  ma 
jfly  daiiTarad  to  tha  Ulrantooa  and  I^aemmtez  BaUwar 
Q*iVMir,  aoeordiagr  to  tha  saaaa  agMament,  and  sooh  land 
MS  Mkan  poaaaaaton  of  by  that  oomaaaT,  and  the  mxaa  im 
vw«mM  in  and  in  the  poaaaarion  (X  toe  datosdant  omn- 
wate  tha  mIo  and  tnaafw  by  tha  Ulraratone  and 
}mma^m^  Bailwoj  Company  to  tha  defaiiasnt  oompanj, 
MM  la  tha  nost  pazasnph. 

Puagraph  7: 

Uadsr  the  powara  eontafnad  In  the  nld  Ulrsratoiie  and 
Imatv  Ifadlway  Act  18B8,  the  UlTerstona  and  Laacaator 
Unnv  Conpany  and  tha  daftedwit  compuij  ontarad  Into 
sayaeaant  for  the  wlUng  and  ttanahrrlng'  to  tha  drfen- 
dm  ootapany  of  the  Ulverstona  and  X4tnc«ct«  Bailw&y, 
w  Qm  worka,  lands,  property,  and  eflSota  reatad  In  or 
MHigtar  to  the  Ulveiatona  and  luaater  Bail  way  Com- 
mr.  or  which  tb«7  wore,  nndar  tlie  ni*erstoDe  and  I«n- 
cutcr  SaHwar  Aot  1851  antborisad  to  niaka  and  maintain 
Bd  ladalai,  togeOtar  with  all  the  ligfata,  powara,  pitrilegwi, 
jgd  laUwrttteB  of  tha  UlTerrtona  and  Lanixstar  BaUw^ 
^^Mx;  and  tbe  dafandaat  oompany  oooeptad  a  aala 
y  tta  parpoae  of  oanyiBs  ont  anon  agivainont,  and 
3"  tma  agfead  on  wva  only  approved  of  the  Board  of 
nfa^md  the  truriar  waa  ty  the  agraamen*  wpotetad  to 
■aanwt  at  a  daj  longr  ainoa  paMaJ,  and  waa  avidenoed  far 
fdssdof  tianafar  datad  the  4tb  Ang-  IMS,  and  dnlrmade 
Mtaan  tba  UlrervtoM  and  lAnoaater  BaUway  Company  of 
*M  «a  part,  and  tiia  dateDdant  ootnpaav  of  the  other  part, 
Mtttawbaa  of  theaiidvtnUMr,i»op«^,  andattaata^ 
•a*  ulTatatone  and  Lancaatav  Kauway  Company  has  be- 
nas  taA  are  bow  Toated  in  the  defendant  oon^iany. 

Pmgraph  10: 


^VdaiwaTaBtco«a|aHytias  oommoBoad  mahUn  the  said 
in  tha  aaid  agreement  of  the25tb  Jnn«  1868, 


mlaMnttoaedj 


™  nay  bava  not  made  or  oompletad  snch  mad  according 
Utta tanas  and  protlakRis  of  the aald agiMnant, and  aoA 
MdJaJnaToy  fawompMa  aowUtka. aad tba  datadaat 
has  not  niada  or  coounanaea  trsklitg  the  wharf 

-tlB  (U«ai&  SfMSBMBt. 


Fanigrsph  11 : 

The  defendant  oompany  has  from  time  to  time  been  te- 
qnired  by  the  plalntHw  to  perform  the  aald  agreamont,  auA 
to  make  and  oomplvte  the  aald  soad  and  wharf  aooording  t»  - 
tba  teiiiu  and  prorlahma  thaieoft  bnt  tha  dafendiiatap  ■ 
although  alwnya  admitting  their  liaUlity  to  make  and  oom» 
plate  inch  road  and  whnf,  and  pomuing  ao  to  do,  h«v»  - 
neglaotad  to  make  <x  complete  the  lama. 

Paragcm^  16: 

The  defendant  oompany  atfll  rofnae  to  parltttm  the  kB 
ogreoment  of  tha  SSth  Jane  UO. 

Paragraph  17 : 

Hie  tdaintiffa  hara  always  bean  and  an  ready  and  wflUng 
to  penorm  the  aaid  agreemmit  on  their  part,  and  to  oon- 
tribnte  and  pay  the  sum  of  2001.  mentioned  therein  aooord- 
ing to  tha  taima  thereof. 

The  bill  prayed— 1.  That  the  defendant  company 
may  be  decreed  specificatiy  to  perform  the  said 
agreement  of  the  25th  June  18^,  and  to  make,  ■ 
construct,  and  complete  the  road  and  wharf  ipeci- 
fied  in  that  agreement  and  in  the  i^  annexed/ 
thereto,  according  to  the  terms  and  provisionv 
thereof,  and  to  do  and  perform  all  works  and  mattCT 
necessary  for  the  completion  of  the  said  road  anA 
wharf,  the  plaintiffs  being  ready  and  willing  duly ' 
to  perform  the  said  agreement  on  their  part.   2. . 
That  damages  in  teapeot  of  the  matt«>  af«idA 
may  be  awarded  to  be  pud  to  the  pWntiSa  by  tha 
defendant  c(Hnpany. 

fhf,  Q.C.,  and  Currof^  for  the  demumr,  contendecT ' 
that  the  only  things  to  be  done  by  tiie  compuj 
were :  first,  the  making  the  wharf ;  teoondty,  the  oott' 
structing  of  the  road ;  thirdly, the  paying  51.  percent, 
per  annum,  and  that  there  was  a  complete  remedy 
at  law  for  breach  of  this  agreement,  and  contendecl 
that  no  works  of  this  sort  could  be  enforced  by  thi» 
Qourt.  They  also  contended  that  it  was  in  reidity  a. 
representative  suit,  and  the  Attoroey-QeoMal 
sboold  have  been  a  party  to  it,  to  repiesent  the 
pUces  mentioned  in  the  agreement.  They  dted 
The  South  WcOet  fioOway  Contpcnty  t.  Vyttes, 

1  E.  &  J  186 " 
Blaciett  y.'  Bates,  L.  Bep.  1  Oh.  117 ;  18  L. 

Bep.  y.  S.  656 ; 
Lytton  V.       Qreat  Northern  Bmhean  OonuBanfft 

2K.&  J.3M; 
Oervaia  v.  Edwards,  2  Dr.  A;  W.  80 ; 
WilMOn  T.  The  W«Mt  Hartl^MolEatiowrand  MaO- 
way  Componv.  2  D«  O.  J.  A  6.  476;  84 L.  J. 
241,  Ch. ;  11  L.  T.  Bep.  N.  3.  69!1 ; 
[The  Vicn-CHAHcaLLOB  refeixed  to  Storer  r.  'lie  ■ 
Gnat  Wnteru  Aaba^  Oompta^  2  Y.  &  CoU.  G. 
48.] 

Ktn,  Q.  C.  and  HaUsr,  for  0w  ^atiff^  were  not 
called  upon. 

The  YioB-CKunmuAB  aaid  witti  regwd  to  ttw- 
main  pcdnt  tills  case  was  eorered  by  the  dedsimi  fn 

5for«rT.  7^  Oreat  WetUrHltailwtgOmgtamf2Y.it- 
Coll.  C.  C.  48 ;  indeed  this  case  was  e  atrongw  one 
than  that.  The  oonstractiaa  of  a  road  was  a  thing-, 
of  easy  performance.  The  company  had  had  the 
l>eaefit  of  the  agreement,   They  had  had  conweyed-. 
to  tliem  the  land  on  whidi  the  road  was  to  bemad^  . 
and  now  they  wished  to  evade  thurlialnUty  to  auks  - 
it  Bathor  tiian  allow  so  great  an  act  of  dlshonei^y  - 
to  go  nnrediesaed,  the  court  wovlditniggle  to  nuke  - 
the  ccMnpany  poform  their  agreement ;  and  If  neeea- 
sary  it  would  permit  the  pUdnliffi  tiiemselves  to  do  - 
the  work  at  the  expense  of  the  company.  It  had  been  • 
suggested  that  this  company  had  been  incttfporated  ^ 
for  the  purpose  of  making  the  lailroad,  and  not  of  ' 
making  tiie  road.  Bat  being  bona  fide  nnder  certu^ 
onerons  obligationi,  the  companr  agreed  with  Ibo 
pifdntiffa  to  give  something  else  Instead  more  con- 
venient to  both  parties.   There  was  no  principle  OD 
whidi  he  could  hold  such  an  agreement  as  this  to  be  • 
vltra  virea.   Tho  length  of  time  which  had  been , 
snifeied  to  elapse  conhl  not  affect  the  phun^*- 
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rightB.  The  comp&nj  had  been  nearly  six  years  Id 
poBMuion  of  the  land,  but  that  was  oo  reaion  vhy 
tbey  thonld  eicape  from  the  obligation  they  had 
agreed  to  poTform.  Then  it  had  been  urged  that  the 
Attoniey-General  vaa  a  necesiary  party  to  thia  suit, 
but  he  did  not  see  tlic  neceuity  of  makiDg  him  a 
party.  In  hii  opinion  an  indiTidnal  entitled  to 
the  benefit  of  tlK  agreement  had  a  right  to  come  to 
the  court  to  hare  it  enforced.  The  demnner  moit 
be  overruled  witli  coita. 

Solicltort :  Seott  and  Co^  agents  fur  JtfoMr,  Arnold, 
*nd  Moatr,  of  Kendal ;  iibarpt,  and  Ullathorne. 


Common  lalo  arouit0. 


OOXTBT  OF  aXTEEN'S  BENCH. 
Bwortad  hr  T.  W.  Baobdsbs  and  J.  Baoan,  Eaqn., 

Wtdnu^Nov.  3. 

£x  parU  FinaEBALo ;  iU  Tmm  BETsuxr 

•  ComntsioirBBfl. 

Cmmiuionen  ajy>oimled  io  inguin  lAto  fiSc  exisienct  of 
compt  practita  at  e/eetion. — lurUdiction — Power  of 
adjawnmtnt — Adjat^meM  vi'ide  when  leu  ikan  whole 
funnier  of  commUtionen pr.Mtnt — 15  16  Vict.c.&7, 
M.  1,4. 

1-5  j*  16  Vict.  c.  57,  qfler  providing  far  the  appoint- 
ment, vnder  certain  eirevmitancet,  of  commiuionert  to 
inqvire  into  the  exittenet  of  corrvpt  practices  at  e/ec- 
tion$  for  memhen  (o  $erve  in  PaHianunt,  enarts 
^leet.  1)  that  **  the  eommitaionen  appointed  vnder  this 
Act  to  make  inquiry  a*  aforetaiJ  in  relation  to  any 
eounfy,  divition  of  a  caunti/,  citj/,  borough,  univei  titj/, 
or  place,  ^ail,  upon  their  appointment,  or  wtihta  a 
rea$onabh  time  afierwards.  go  to  such  county,  dimtion 
of  a  county,  city,  Itorough,  university,  or  place,  and 
Mali  Jrom  time  to  time  hold  meetings  for  the  purpose 
of  such  inquiry,  at  some  convenient  place  within  the 
tame,  or  witkin  ten  miles  thereof,  and  shall  have  power 
to  adjourn  wcA  meetings  from  time  to  time,  and  from 
any  one  ptaee  to  any  other  place  within  such  county, 
tSvision  of  a  county,  city,  borough,  university  or  place, 
or  within  ten  miles  thereof,  as  to  them  may  seem  ex- 
pedient, and  such  eommiuioaers  shall  give  notice  of 
4keir  appointment,  and  of  the  time  and  plaoe  of  holding 
th^r  first  meeting,  publishing  the  tame  in  some 
newspaper  in  general  circulation  in  such  cminty,  divi- 
sion of  a  county,  city,  borough,  uniwAiVy,  or  place, 
or  the  neighbourhood  thereof;  provided  always,  that 
mieh  commissioners  shall  not  adjourn  the  inquiry  for 
ony  period  exceeding  one  week,  without  the  consent 
ana  approbation  of  one  of  Her  Majesty's  principal 
Secretaries  of  Slate." 

2%e  power  given  to  the  commisaoners  bi/  this  section  io 
''from  time  to  time  hold  meetings  for  the  purposes 
■of  the  inquiry,"  is  a  power  to  kola  meettiigs  from  time 
4otime  without  formal  adjournment  i  and  this  power 
is  mtt  cut  down  by  the  authority  subsequently  qiven  "  to 
adjourn  such  meetings  from  time  to  time  the  onlif 
Kmit<ttion  being  that  the  iiiquiry  shall  not  be  adjourn^ 
for  more  than  a  week  without  the  consent  and  appro- 
bation of  a  principal  Secretary  of  Stale. 

Where  three  commissioners  were  appointed  under  this 
Act  to  inquire  into  the  existence  of  corrupt  practices 
at  the  borough  of  B.,  and  hdd  oarious  sittings  there 
up  to  the  26  th  Sept,  1869,  when  the  inquiry  was 
adjourned  to  the  27(A  iStpf.,  on  which  day  ouy  two 
commissioners  being  present,  the  inquiry,  after  some 
evidence  had  been  taken,  was,  with  the  concurrence  of 
the  attsent  commissions;  adjourned  to  the  19fA  OcL, 
the  eonseiU  of  a  prtncgKd  SSeerelary  of  StaU  to  this 
^i^ommMthamMg  preeiotufy  bee»  oMowedj  and  at 


one  of  the  ii.eetinge  subsequent  to  that  held  on  the  19f& 
Oct,,  a  per  I  on  who  was  summoned  as  a  witness,  and 
refused  to  give  eviAnce,  was  committed  to  euslody  for 
contempt ;  on  a  motion  for  his  discharge  on  the  qroend 
that  the  jurisdiction  of  the  commissioners  had  ceased 
Jrom  the  day  on  whitA  the  iaquir^i  had  been  adjeumtd 
by  two  only  of  their  body : 

Held,  that  the  jurisdiction  of  the  commissioners  had  not 
teased  by  the  a^onrnment  on  the  27th  tm  two  only  of 
their  body  I  the  general  po-rer  conferred  on  the  cm* 
misnonersqf  holding  meetings  "from  time  to  time* 
enabling  tMm  to  hold  meetings  on  the  I9th  Oct  and 
subsequent  days,  even  on  lAs  suppoeition  that  the  pr^ 
ceedings  which  took  place  on  the  27th  Sept.  wen 
formal  and  invalid. 

In  this  case  a  writ  of  habeas  corpus  was  granted 
by  Hayes,  J.  at  chambers,  returnable  in  this  cotirt 
on  the  2ud  day  of  term,  directed  to  the  keeper  of 
the  gaol  at  York,  commanding  him  to  jirodnoe  the 
body  of  Chariei' Edward  Fitzgerald,  with  the  daj 
and  canse  of  hia  caption  and  detention,  Ac 

From  the  return  of  the  gaoler  it  appeared  that 
the  prisoner,  Cbarles  Edwiu^  Fitzgerald,  was  im> 
prisoned  in  York  Gaol  ander  the  following  warrant, 
under  the  hands  and  seals  of  the  conimisaiooen 
appointed  to  inquire  into  the  existence  of  corrupt 
practices  at  clectioas  for  the  bwoagh  of  BeTcriey, 

East  Bidliv  of  Torkibin.  to 
To  the  nipwitit«Dd«at  sad  all  other  oonatabka  of  As  dM> 

Bkm  of  Nortli  Hanslar.  In  Uw  aid  Saat  Bldl«,  saA  Is 

tha  kesMT  ^  thaeaaUa  at  Yoek. 
At  the  atttbcs  ot  tlw  ooouilMloMn  imoiatad  ante  As 
statntfl  tbaU  &161^.  o.  S7,  tniaoalnlBtotlM  Bwstnns 
ot  oorrapti  pmcUoes  at  tli*  last  deotuw  fw  tba  bonnib  » 
Bererlty,  aad  also  at  pnrfoaa  alactknia  Inddta  at  tfct  BiS- 
sloDB  Hooaa  at  Bsnri»,  la  tba  said  Bsat  Bldlag  of  th«  hU 
eoautj  ot  Tork,  on  tLe  8lit  Oot.  UML  befon  JDOed 
O'Brien,  Miieut-at-lair,  ThomM  Irwin  Hsntow,  b»nittar» 
at-law,  and  Homaraliam  Cox,  b«iTistev4^Jaw,  the  eamaie- 
sionen  appointed  for  tha  pvtpoa*  aforaaria.  wannt 
nnder  Bar  Mkjarty'a  risa  "■■"■i,  datad  the  Stod  Jobs 
leae,  Clutriea  Edward  ntHarald,  a  wit&eas,  haTiw  bm 
nunmonad  in  pnrsQanM  of  the  nid  Act,  and  hamg  ^ 
pearad  befon  the  said  commimioaen,  and  bcimc  itqaiiM 
bj  tham  to  be  sworn,  or  to  sake  aflbtnatfaMi.  as  a  witn— 
in  that  b^ialf,  rataaad  so  to  do  wlUioBt  offering  snj 
innt  exonss  for  mob  zafnasl,  and  tba  asid  eotnmiabanen 
hnving  adjudged,  the  said  Cbarloa  Edward  ntagaiald  MB 
bound  by  law  to  be  awom  or  to  anka  afBnnatto^  sad 


■till  penisU&K  in  soi^  bis  letosid,  the  said  ooiiatsrtflMW 
do  herebT  adjudge  that  the  said  Cbarlss  Edward  nuganld 
br  anoh  hi*  nfoa^  baa  been  and  ia  Koilbr  of  ooateapt  el 
tbe  said  oontmi^oaara  and  of  Uufr  oAc*.  nd  ths  srid 
oommissioners  do  berebr  order  aod  adjudfa  that  tbe  SHd 
Charlaa  Edward  Fitigerald  be  for  anehhia  cob teaipt  oaa- 
iiiitt«d,  and  he  ia  hsrebr  oommittad  to  tlta  keeper  el  Bet 
Hajeaty'B  gaol  of  tbe  Mtle  of  Tork,  In  aad  f or  the  sMd 
ooon^,  to  be  there  detained  and  kept  In  aafe  onatoay  far 
the  term  ot  two  calendar  months  from  tlw  dsj  and  jmt 
drat  aboTS  mentioned. 

Theee,  therefore,  are  to  oommand  TOO,  Uis  saM  etntttMljh 
to  take  the  said  Charies  Edward  FitxKenOd,  and  him  wMf 
eaaTor  to  the  aforesaid  oastle  of  YaA,  and  tbare  deiinc 
him  to  tbe  aaid  keeper  thereof,  with  tUa  our  precert,  ua 
we  the  Bald  Hicbaef  O'Brien,  seijeaat«t-law,  and  Thmss 
Irwin  Barstow,  barristorna-Uw.  and  Homenbaia  Coa. 
borristar-at-iAW,  oonualaaionara  afocasald.  do  bsrahr  «>»• 
niand  70a,  the  said  keeper  of  tba  said  aaatle  ot  to^ts 
receire  tbe  aald  Charles  Edward  FltSMaald  Into  roar  Mf- 
todj  in  tbe  aaid  oastle.  and  there  imprUou him  tor  sndtkM 
oontempt  for  the  said  term  of  two  oal— dar  moatba,  "aHm 


be  ahall  in  tbe  mean  time  oonaeut  to  be  swan  v  awa 
afflrmations  oonoeraing  the  premlaea,  or  «thar^«  bs  » 
Urered  br  doe  eourse  of  Uw  1  and  for  XDor  ao  dning  ttan 
aball  b«  voor  aniBcient  wanaat.  „  .  .  ^  .« 

CKren  an<kr  our  hands  and  aeals  on  the  Slat  Oct.  IW, »» 
tha  aOMiOBS  hooaa  afcneaaid.  In  tbeoonnty  »fopMa»<l. 

Taos.  I.  BaaaiDW.  tSealJ 
HoKBBSiuv  Cox.  (8eiL) 
From  the  affldatito  tised  on  tbe  moUon  to  fii- 
cbarge  the  prisoner,  it  appeared  that  by  a  joint 
addrt!ss  of  both  Houses  of  Parliament,  it 
presented  to  Her  Majesty  that  Sir  Samuel  Martin, 
Knight,  one  of  the  Btrona  rf^Cooi*  of  EW«: 
auer,  ud  one  of  flw  t  judg^aV-*^' 
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election  petitions,  pursuant  to  the  Farlismentiiry 
Elections  Act  1866,  had  reported  to  the  House  of 
CommonB  tlutt  corrupt  practices  did  preTail,  and 
that  there  was  reason,  upon  the  evidence  liefore 
them,  to  believe  that  they  did  extensively  prerail  at 
the  Last  election  for  the  borough  of  Beverley,  and 
that  both  Housea  of  Parliament  had  prayed  Her 
Majesty  to  cause  inquiry  to  be  made  pursuant  to 
the  provisions  of  the  Act  of  FarllameDt,  15  ft  IG 
Tjct  c.  S7,  by  the  appointment  of  Michael  O'Brien, 
Serjeant-at-Law,  Thomas  Irwin  Barstow,  Esq., 
bariister-at-law,  and  Homersham  Cox,  Esq.,  bar- 
rister-at-lav,  as  commissioners  for  the  purpose  of 
making  inquiry  into  the  existence  of  such  corrupt 
practices ;  and  that  Her  Majesty  did  appoint  the 
afbnsaid  three  gentlemen  as  commiaaioiien  "for 
the  i«rpose  of  making  inquiry  into  the  ezistence  of 
SQch  cormpt  practices  in  the  said  joint  address  re- 
ferred to." 

The  commissioners  held  their  first  meeting  for 
the  purposes  of  the  inquiry  in  the  tovn  bwl  at 
Beverley,  on  the  24th  Aug.  1669,  and  various  meet- 
ings were  subsequently  held.  On  the  18th  Sept. 
1869,  application  to  the  Home  Secretary  was  made 
by  letter  by  the  secretary  to  the  commissioners  for 
permission  to  adjourn  the  inquiry  from  the  following 
27th  Sept.  to  Tuesday  the  19th  Oct.;  and  the  ap- 
proval of  the  Secretary  of  State  for  the  Home 
Department  to  the  adjournment  from  the  27th  Sept. 
to  the  19th  Oct.,  was  made  known  to  the  commu> 
sioners  by  letter  dated  the  23rd  Sept. 

On  the  25th  Sept.  the  three  commissioners 
adjourned  the  meeting  to  the  27th  Sept.  On  the 
27th  Sept.  only  two  of  the  commissionen  being  pre- 
sent, some  evidence  was  taken,  and  the  meeting  was 
then  adjourned  to  Tuesday  the  19th  Oct  The 
three  commissioners  sat  on  the  19tb  Oct.,  and 
adjooroed  to  the  20tli.  The  three  (wmmissioners 
a^n  Mt  oa  the  SOtfa,  and  idjonmed  to  the  Slat. 
Od  the  2lBt  Charles  Edward  Fitzgerald,  ha,vlnff 
been  summoned  as  a  witness,  refused  to  bo  sworn, 
on  the  ground  that  the  commissioners,  owing  to  the 
informal  adjournment  by  two  only  of  their  body  on 
the  27th  Sept.,  had  ceased  to  have  any  further  juris- 
diction, For  his  contempt  in  refusing  to  be  awom, 
Fitzgerald  was  committed  to  priaon. 

Sect.  1  of  15  ft  16  Vict.  c.  57,  enacto  that : 

ITbanlvaJoiittaaAnsaoC  bothKnuaaot  FaiUanMntit 
to  mnmtad  to  BarlUwtrtbat  aoonmlttM  of  the 
Hoow  ot  ComBcna  snpodBted  to  tn  an  aUetion  pottticn,  or 
aooanittM  «S  tbat  Honas  apMrfiiMd  to  Inqnln  into  the 
iniifiTinoa  of  oorrapt  pesatloBa  In  aar  deeUon  or  eleotions 
of  a  aamber  or  aaamban  to  ■err*  In  PuUament,  IwTe 
nportsd  to  th«  'HoaM  tbait  eocnipt  p»otic«a  have,  or  tbat 
tun  ia  rmann  to  baliave  Hut  eormpt  pcscUoas  have,  ex- 
tonalTelr  prarafled  in  any  ooontr.  tUnistoB  of  a  ooonty,  titj, 
bonngb,  nnlTerd^,  or  ^aee  in  tha  Unftad  magdom  etect- 
Idc,  or  BhariDff  la  tlte  slmtiDB  of  a  maadMr  or  mam- 
bm  to  sarTa  In  PsrllanMat  at  any  alfloUoa  or  elaoUons 
at  gnob  member  ot  membars,  and  the  said  Houses  shall 
therenpOB  pnir  Her  Vtjmttf  to  caaaa  an  Inqniry  to  be 
ante  nnder  tlus  Act  by  pneons  Mined  In  saoh  eddrew, 
sndt  MHona  bebw  (wheie  the  iawuiy  to  be  nada  nktea 
tonpkoaln  ^^l^na  or  Ireland)  i)Bnlstcr»«t<law  ot  not 
ISN  Hian  aeven  yean*  ataadlBS,  or  ( where  ■ooh  inquiry 
nbtastoa  jlaoaln  Sootland)  adTOoataa  of  not  less  uian 
■s*«n  jmar  ataadlng,  and  not  balnir  mandiets  ot  Farila- 
■eat,  or  holding  any  aSce  or  plooe  of  profit  nnder  the 
foown  ottm'  than  tJiat  of  a  ncorder  of  any  tity  or  boronsh, 
it  Shan  be  lawful  iov  Her  Hajevty,  by  warrant  under  her 
MRil  dgn  maanal,  to  appoint  the  nld  penoaa  to  be  oom' 
aMoMnfortbepaipoeeotjDtaklnf  iaqoliylnto  thaaiiB- 
tanea  of  aoafa  eoRopt  practioea ;  and  ut  ease  any  of  the 
ooaualariDneia  BO  ummntad  die,  reaiga,  or  baoome  in. 
CBpdiie  to  aet,  it  dMuf  be  lawtnl  for  tta  aarrivlug  or  oon- 
ttnntBf  iiiimiiilaaliHHiiB  or  eomrnVwrioner  to  aot  In  such  In- 
QBliy,  oe  if  thay  or  be  bad  bean  Bolely  appointed  to  be  oo»> 
nMonerswaaoleoosamlssioneK  lor  toe  purpoaeaof  saeh 
bunitiy,  and  (aa  to  anA  atda  comndsalomar)  as  If  this  Aot 
Ind  aathoiiaad  the  eppcdotiaaat  of  a  aole  oomaiastonar ; 
and  an  the  provWoaa  <H  tUa  Act  oonceniisc  the  oommla- 
Amora  appoiated  to  nrahe  any  such  inquiry  shall  be  taken 
to  qply  to  andi  snirlTinff  or  contlDnlng  oommiaeioner  or 
cnrnmiastonen. 

Sect,  a  ptoridei  for  the  commiMioiien  beiog 
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sworn  ;  sect.  3  for  the  appointment  of  a  secretary 
and  clerka. 

Sect,  i  cnacta  that— 

The  oommlarionera  anxdoted  under  this  Act  to  moke 
inquiry  as  aforeMid  lo  xMation  to  any  county,  divieion  of  a 
oounly.oity,  boroiwh,  nmivertity  or  place,  shall,  npon  their 
appoiatment,  or  within  a  reasonable  time  afterwarda,  go  to 
•wh  eoonty,  division  of  a  oonnty,  city,  borough,  oniTerst^ 
or  plaee,  and  sh^  from  time  to  time  nold  meetmgs  tor  the 
purposes  of  such  inquiry  &t  some  convenient  plftoe  within  the 
aame,  or  within  tan  miles  thereof,  and  afaoll  have  power  to 
adjourn  such  meetlnft  from  time  to  time,  and  from  any  one 
place  to  any  other  pkuje  within  such  county,  division  of  a 
county,  dty,  borough,  nnirentity  or  place,  or  within  ten 
milee  uiereof  as  to  tbem  may  seem  expedient ;  and  anoh 
oommiaslouerB  shall  give  notice  of  their  appointment,  and 
of  the  lime  and  place  of  holdlag  their  first  meeting,  by  pub- 
lishing the  same  in  some  newspaper  in  general  circulatioa 
in  sncb  county,  division  ot  a  county,  Str,  borough,  uni- 
versity or  place,  or  the  neighbourhood  thereof;  provided 
always  that  such  commlasloneia  shall  not  adjourn  the  in> 
quiry  for  sny  period  exceeding  one  week,  without  the 
consent  and  appUcatloa  of  one  of  Her  Majesty*a  principal 
Beoretaries  of  State. 

Sect.  5: 

Provided  always,  ihat  it  shall  be  lawfal  for  the  said  oom» 
missioners,  with  such  consent  and  approbatloa  as  Bforesaid. 
to  hold  meetings  of  the  said  oommisuonera  in  the  dliea  ol 
London  or  Westminster,  and  to  ad)onm  the  asms  from  tine 
or  time  aa  they  may  deem  fit. 

Sect.  8  enacts  that — 

It  aball  be  lawfol  lor  anah  oommiarionars,  by  a  summana 
under  their  hands  and  seals,  or  under  the  hand  and  seal  of 
any  one  of  them,  to  reqalra  tha  attandanoa  bafora  thani.at 
a  ^noa  ftad  time  to  ba  mantfonsd.  hi  Ute  summons,  whldi 
time  slmll  ba  a  inannnsMa  time  bom  the  date  ot  sooh 
anaunoaa,  of  any  paraon  irtunaaoever  whose  evldeaoe.  In 
the J«dc>Bsat of  anut  oomaiasionera  or  iiniiiiiilssliiiiiii.  may 
be  Mterial  to  the  snl^eot-mattAr  of  the  inquiry  to  be  made 
by  snidt  oommlHloners,  and  to  raqnire  all  parsons  to  bring 
before  them  neh  books,  papers,  deeds,  and  writings,  as  to 
such  eommlaslonara  or  oommissioner  appear  neeaeaary  tor 
anrlvl^at  the  tmth  ot  the  tUnga  to  be  inquired  Into  by 
tbem  ondat  thhi  Aot  i  all  which  penona  shall  attand  snab 
nrnnmlsstmiwiti  and  shall  answer  all  questions  put  to  them 
tv  such  commissioners  touching  tiie  matters  to  be  iMuirad 
into  Iv  tbem,  and  shaD  pcodooa  all  hooka,  papera,  daedfc 
and  writings  required  of  thun,  and  in  thefr  cnatody  and 
under  their  control,  according  to  the  tenor  of  the  anmmona  j 
provided  always,  that  no  statement  made  by  any  person  in 
answer  to  any  question  pot  hy  snob  oommisslonera  shall, 
asowt  In  oaaea  of  fndletmant  for  perjury  oonmltted  in  such 
aaawsnkbaadadsslUe  In  mldeafle  in  any  prooaading,  dvU 
or  crimmal. 

Sect.  12  provides  that 

If  any  person  on  whom  any  summons  shaD  have  been 

served,  by  the  d^very  thereof  to  him  or  by  the  raeelvfav 
thereof  at  bis  usual  place  ot  abode,  fall  to  i^tpear  before  the 
said  commissioners  at  the  time  and  place  simoifled  In  such 
summons,  it  shall  be  lawful  for  the  astd  oommiastonata  to 
oeriify  such  default  under  their  hands  sod  seals,  or  under 
the  KB"d  and  seal  of  any  one  of  them,  to  any  of  Her 
Maiestv'B  Superior  Courts  in  England  or  Ireland,  or  to  the 
Court  of  S^ion  in  Scotland,  or  to  the  Lord  Ordinaiy  on 
the  Idlls  in  tiie  wid  court,  aa  the  oaae  tnar  bei  and  there- 
upon such  court  or  judge  shall  proceed  against  the  vemm 
so  failing  to  attend.  In  the  same  manner  aa  if  the  said  per- 
•on  bod  foiled  to  obecr  any  writ  of  sat^naorany  process 
arising  out  of  the  said  court;  and  If  any  parson  so  sum- 
moned  to  attend  as  aforesaid,  and  having  w«ared  before 
the  sold  commisioners,  shall  refuse  to  be  swoin.  or  to  make 
answer  to  such  questions  aa  are  pat  to  him  touoilng  the 
matters  In  qiMBUon  by  the  said  oonuoissioners,  or  to  pro* 
duoe  and  show  to  the  said  commissioners  any  papers,  books, 
deeds,  or  writings,  being  in  his  possession  or  under  his 
control,  which  the  commissioners  may  deem  necessary  to 
be  produced  ;  or  if  any  person  aboil  be  gniltyof  any  con- 
tempt of  the  said  oommiaRioners  or  their  oOce,  the  nid 
comminioners  sbaU  have snch and tbe samapowm  tob« 
exercised  in  the  same  way  as  any  judge  of  Hot  Ibjeafey'B 
Soperlor  Courts  of  En^and  or  lieund,  ot  of  tha  Court  m 
Beasion  in  Scotland,  sitting  under  sny  cwnmlsrioa,  may 
now  by  law  exercise  Lu  ihotbebalf ;  and  aniisadborni^ 
gaolera,  conetables,  and  bailiUs,  shall  and  they  are  required 
to  (rive  their  aid  and  Baristanca  to  the  sold  oommisslonera 
in  the  execution  of  tlMir  ofBoe. 

By  sect  15  of  81  ft  82  "Vict.  c.  126,  the  report  dI 
an  election  judge  on  the  trial  of  an  election  petition 
under  that  Act,  that  corrupt  practices  have,  or  that 
there  it  reaaon  to  believe  that  corrupt  practices 
have,  extensively  prevwled  in  any  county  or 
borough  at  the  election  to  which  the  petition  relatea 
ia,  for  all  the  poipoaet  of  the  Act  15  ft  ^  Vict. 
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e.  57,  to  baTo  the  same  effect,  and  may  be  dealt 
irith  in  the  same  manner  as  if  it  were  a  report  of 
a  committee  of  tfae  House  of  Commons  appointed 
to  tr;  an  election  petition,  and  tba  expenses  of  any 
ewunissioa  of  inquiry  vliicfa  may  be  issued  in 
accordance  with  the  prcmsioDt  of  the  said  Act, 
•hall  he  defrayed  u  if  they  were  expenses  in- 
cuned  io  the  zef^ttation  ol  Toter*  for  luch  cooaty 
or  borough. 

Sir  J.  B.  Kardake,  Q.     Sieigh,  Serjt.,  and  Morgaa 
Howard,  in  eai^iort  of  the  motion  to  discharge  the 
prisoner. — The  commissioners,  by  holding  a  meeting 
on  the  27th  Sept,  when  only  tvo  of  their  body 
were  present,  and  adjonming  to  the  19th  Oct.  ex- 
tinguiifaed  their  powers,  and  all  subsequent  pro- 
ceedings were  invalid ;  an  adjournment  could  only 
be  msde  by  all  the  commissioners  acting  together. 
It  is  the  object  of  the  Act  to  ensure  the  inquliy 
being  carried  oat  as  speedily  as  possible;  and  this 
would  be  fnutrated  by  holding  that  the  commis- 
lioners,  haviog  held  one  meeting,  might  postpone 
the  holding  of  the  next  to  whatever  time  they 
liked.   Their  powers  are  strictly  circumscribed  by 
the  Act.   They  must,  hy  sect.  4,  "  upon  their  ap- 
pointment, or  within  a  reasonable  time  afterwards," 
go  to  the  place  appointed  for  the  inquiry,  and 
hold  meetings  "  at  some  coarenient  place  within 
fhe  aame  or  within  toL  miles  thereof."  The  words 
giring  thnn  poww  to  adjonm— "and  shall  bare 
power  to  adjonm  such  meetings  from  time  to  time, 
and  from  any  one  place  to  any  otiier  place  within 
such  county,  &c.,  aa  unto  them  majf  ieem  expeOient  " 
—show  that  a  judicial  discretion  is  to  be  exercised 
as  to  the  time  and  place  to  which  an  adjoaroment 
is  made ;  and  they  are  disabled  from  adjourning  the 
inquiry  "  for  any  period  exceeding  one  we«k,  witfa- 
onC  the  consent  and  approbation  of  one  of  Her 
Majesty's  principal  Secretartes  of  State."  [Cock- 
BCRH,  C.  J. — The  question  really  is,  whether  the 
word  *-  adjourn"  in  this  section  means  a  formal  ad- 
journment, or  whether  ve  are  not,  looking  at  the 
-vrhole  context,  to  conttme  It  ia  ita  prnmlar  senses} 
It  is  submitted  that  it  was  intended  to  mean  a 
formal  adjournment.   Formal  notice  of  holding  the 
first  meeting  mast  be  given  in  a  newspaper ;  why 
is  not  such  a  notice  required  as  to  subsequent  meet- 
ings ?    Because  such  subsequent  meetings  can  only 
be  held  by  formal  adjournment  from  previous 
meetings ;  the  formal  adjoonuneot  aniwers  the  pur^ 
posea  (tt  a  paWc  notice,  ud  that  formal  Act  must 
be  done  by  the  entire  body.   [LrsH,  J. — Suppose 
the  word  were  not  "adjonm,"  but  "postpone," 
would  the  argument  be  the  same.]   The  word  used 
it "  adjoorn,"  a  w<n<d  of  well-known  and  definite 
rignifleatioii,  and  common  in  Acts  of  Parliament. 
In  the  caae  of  tin  Boromh  of  Liibtn,  Wolf,  ft  Brist 
Saeot  CaL  281,  the  sltt&ig  of  tile  committee  of  the 
House  of  Commons  was  suspended  daring  an  ad- 
journment of  the  House,  hy  tiie  sadden  indisposi- 
tion of  one  of  its  member*,  and  the  committee  in 
otmsrquence  adjoomed  till  the.  day  after  the  day 
appointed  for  the  meeting  of  the  House,  and  having 
But  on  that  day,  they  bdd,  after  an  argument  on 
tht  subject,  tluit  they  were  not  competent  to  oon- 
tinue  the  inquliy,  as  sect.  78  (tf  11  ft  12  Vict,  c  98, 
enacted  that  every  sdect  committee  should  "sit 
from  day  to  day,  Sunday,  Christmas  Day,  and  Good 
Friday,  only  excepted,  and  shall  never  adjonm  for 
s  lon^  time  than  twenty-four  hours,  unless  a 
Sunday,  Christmas  Day,  or  Good  Friday  intervene, 
Ud  in  inch  caae  not  for  more  than  twenty-four 
hours,  exclosive  of  such  Sunday,  Christmas  Day,  or 
Good  Friday,  without  leave  first  obtained  from  the 
House,  upon  motion  and  special  cause  assigned  for 
a  longer  adjournment"     [Mjellob,  J. — In  that 
case  strong  nerative  words  are  contained  in  the 
Mma  section  vuch  girea  the  onnuittee  power  to 


sit.   OocKBcraM,  C.  J. — Suppose  one  of  the  commis< 
sioners  had  been  incapable  of  acting  on  a  par- 
ticular day  of  meeting,  could  not   the  other 
two  adjourn  the  meeting  ?]   The  1st  section  of  the 
Act  provides  for  such  a  case,  enacting  that  "  in  case 
any  of  the  commissioners  so  appointed  die,  resign, 
or  becmne  incapable  to  act,  it  shall  be  bwfnl  for 
the  surviving  or  continning  commissioners  or  com- 
missioner to  act  in  such  inquiry  as  if  they  or  he  hid 
been  solely  appointed  to  be  commissioners  or  a  sole 
commissioner  for  the  purposes  of  such  inquiry,  and 
(as  to  such  sole  commissioner)  as  if  this  Act  hsd 
authorised  the  appointment  of  a  sole  commissioner," 
&c.   [CocKBDSN,  C.  J.— That  section  contemplstes 
the  case  of  a  commissioner  being  rendered  perma- 
nently incapable;  but  suppose  another  case  not  of 
that  character,  a  temporary  indisposition  of  one  of 
the  commissioners,  would  an  adjournment  made  in 
his  absence  vitiate  the  whole  proceedings?]   It  is 
submitted  that  it  would ;  everything  to  be  done  by 
the  commisBioners  is  to  be  done  by  the  whole  <n 
them  unless  the  Act  of  Pariiament  makes  spsdal 
exceptions ;  and  special  sections,  the  gth  and  11th, 
provide  for  what  one  commissioner  may  do;  he 
may  sign  and  seal  a  summons  to  a  witness,  and  be 
may  administer  an  oath  or  afSrmation  ;  but  no  such 
power  is  given  to  a  single  commissioner  in  the  case 
of  adjoaroment.   Adjournment  is  a  formal  act,  and 
to  be  decided  on  by  the  commissioaars  in  tiie  exer- 
cise of  a  judicial  discretion.    In  the  Hnnidinl 
Corporations  Act  (S  ft  6  Wilt.  4,  c.  76)  it  was  thought 
necesswy  to  give  express  power  to  adjourn  qoarter 
sessions  in  the  absence  of  the  recorder  and  deputy- 
recorder  :  (See  sect.  106.)    In  Reg.  r.  The  Coroner  rj 
Dover,  II  L.  T.  Bep.  N.  S.  488,  where  a  corooer 
holding  an  inquisition  adjourned  the  court  to  a 
certain  day,  hut  the  court  was  not  hdd  on  that  d«]^ 
it  was  held  that  the  proceedings  conld  not  be 
resamed,  Shee,  J.  observtog,  "  The  forms  of  adjoom- 
ment  are  reqaisite  to  secure  tbe  re-attendance  of  the 
jurors  after  an  adjournment,  at  the  time  and  idace 
appointed,  and  to  preserve  the  continuity  of  tbe 
proceedings  from  the  first  meeting  of  the  inqnert 
until  its  completion  by  the  signing  of  the  inqui- 
sition. If  the  coroner  bad  taken  the  trouble,  as  it 
was  his  duty  to  do,  of  holding^  the  court  on  tbe 
8th  Aug.,  and  had  then  again  adjourned  the  inqoest 
to  a  day  certain,  all  would  have  been  right ;  bat 
not  having  done  so,  the  final  and  important  prp- 
oeoding  of  adopting  and  tigniog  the  inquisition  did 
not  take  place  under  tbe  original  precept,  and  WM 
coram  non  judice."  TSoT  can  one  of  the  commissioners 
act  as  the  agmt  of  another  for  the  purpose  of 
adjourning;  if  otfaerwive,  tliey  might  aend  down 
any  person  to  give  notice  (A  adjournment,  witiunt 
any  of  their  own  body  bdog  present,  whenas  the 
wwds  "  aa  to  them  may  aaem  expedient "  pdtA  to 
u  exercise  of  the  diacretiott  of  tiie  whole  body^wift 
reference  to  the  circnmstances  of  time  and  pbwft 
[CooKBOKir,  C.  J.— So  that  if  any  mere  acddaa^  or 
vis  major  should  prevent  one  <rf  the  commiarionsw 
from  being  present,  and  an  adjournment  takes  ^aoe 
without  him,  the  whole  thing  comes  to  an  end.] 
Such  is  tbe  case  with  ngui  to  quarter  umion^ 
and  tbe  same  reaaon  eztita  in  tbe  pnaeiit  e>>« 
with  reference  to  them,  t^^***^^!^)  ^  But 
the  justices  at  quarter  sessions  have  not  power 
given  them,  as  the  commlssionen  have^  to  hold 
"meetings"  and  to  adjonm  them  "from  time 
to  time."  In  the  case  of  quartw  aeadons  it  is 
bot  one  meeting.  We  must  give  tlie  Act  of 
Pariiament  a  reasonaUe  ocmitmetiiai,  and  not 
be  subtle  to  give  It  a  coastmction  wliicb  would 
render  tiie  whole  prooeedings  of  tin  cMnmia- 
sioners  informal  owing  to  a  mm  accident.]  As 
to  quarter  sessions,  the  law  is  thns  stated  in 
e  Bum's  Justice  of  the  Peace  (29th  edit),  947,  "the 
leadoni  cannot  be  beU  witboufaieKni«PK.<tf  ^ 
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iwtioBi:(lBU.Ooiii.8MM.)  And  w  Kriet  if  this 
IMW,  thtt  if  there  be  not  eooogb  jution  to  hold  s 
Mwions,  tber  cannot  adjoam  it  to  hold  Hune 
legtUy."  So  Aichbold's  Quarter  SeariiRM  (edit. 
1869),  IL  86,  "  If  the  aeariooi  last  more  than  one 
iaj,  th^  rnnit  be  adjonnied  to  uioUior,  and  w>  on 
UDtil  the  borineM  it  flniilied ;  if  there  be  no  ad- 
joannnn^  the  Niiions  an  at  an  wd,  and  the  jna- 
tioM  eaoflot  afterward*  legally  proceed  with  the 
bnrioeH."  "If  there  are  not  jiuticeB  enoi^  to 
haHA  a  MsdoDS,  tbrn  are  not  enongh  to  adjourn  it 
legally,  and  every  act  done  after  nich  an  adjoam- 
meat  U  -mid (A  t.  Wtttmtgtoit,  3  Bott.  788). 
^niere  an  Bronl  waa  made  to  Uie  qmrter  aestions 
at  Snffblk,  oa  the  7th  Apil  1746,  and  the  M»* 
rioDS  were  adjoomed  to  9th  April  at  Woodbridge, 
whsre.  for  want  of  a  inffleient  number  of  jwMoea 
nothing  wai  done,  and  another  aeasiona  was  held  on 
the  lltb  April,  and  adjonmed  to  the  14th,  when  the 
appeal  waa  allowed,  the  order  at  KSBionfl  waa 
qnadied, "  for  the  worda  in  2  Hen.  5,  c.  4,  *  and  more 
Mten  if  need  be,'  were  ncrrer  conaideicd  as  giring 
more  than  one  original  seaiiont  in  a  quarter,  bat 
floly  empowering  adjoummenti :  (A.  t.  PoUimd,  2 
Strange,  1268")  R.  r.  The  Jutlieet  o/  Middlemx,  6 
B.  &  Ad.  11 13,  wai  also  referred  to,  and  6  Car.  & 
Pi^e,  90^  where  a  special  commission  was  issned  to 
try  over  again  certain  priaoners  who  had  been  tried 
at  a  sessions  whidi  haii  been  adjoomed  from  a  for- 
mer sesrioDi  by  the  crier  of  the  court  wUlst  none 
of  tiie  joidees  were  present.  Even  in  the  case  of 
directors  of  «  railway  company,  it  has  been  held 
that  in  exercising  the  powers  conferred  on  them  by 
the  Companies  Clauses  Act  181S,  they  must  act 
together  and  as  a  board ;  and  where  the  prescribed 
qnomm  of  directors  being  three,  the  seoreCaiy 
•IBzed  the  seal  of  the  company  to  a  hand,  after 
htring  obtained  tin  writtoi  authority  <rf  two 
directors  at  a  private  interview,  and  at  another 
printe  interview  the  verbal  promise  of  a  ttiird  to 
sjgn  the  anthority,  it  was  held  that  the  seal  ctf  the 
company  was  affixed  without  lawful  authority,  and 
tiiat  the  company  were  not  liable  on  Ae  bond : 
(ffAre^  V.  The  TtwOT-,  *c.  RaUmw  CoHmanv,  L. 
Bep.  2  Ex.  168;  14  L.  T.  Rep.  IT.  H.  636.)  The 
argument  it  ii  /ortiori  from  this,  that  no  such 
fbnual  Act  as  adjournment  can  be  done  by 
my  less  number  of  commissioners  than  three. 
Is  there  anything  here  to  show  that  the  adjourn- 
raent  1^  the  two  commissioneri  was  witii  the  con- 
ennaioe  of  the  third  eommlasittloDcr?  [Tlie 
Atunof-Gaural  produced  the  aflUavlti  of  Blr, 
Bomw^m  Cos,  and  Hr.  Becker,  the  secretary 
to  the  commisslooers,  from  which  it  appeared  that 
it  had  been  arranged  with  Mr.  Barstow,  on  the 
25th  Sept,  that  there  should  be  an  adionrnment, 
sad  a  farther  adjournment  on  the  27tii  Sept  The 
Mttdavit  of  the  secretary  wouM  also  show  that  the 
consent  uf  tiie  Secretary  of  State  had  been  obtained 
to  the  sdjouroment  of  the  I9tb  Oct.]  The  letter  of 
the  secretary  of  the  commisioners  to  the  Secrertary 
of  State  ooght  to  be  produced,  in  order  ^at  the 
nuons  for  ^e  adjournment  may  be  seen.  [Cook- 
Bvra,  C.  J. — The  Act  of  Parliament  only  makes  it 
neeenaiy  tiiat  the  consent  of  the  Secretary  of  SUte 
riunld  he  given ;  it  says  nothing  as  to  the  ground  on 
which  be  may  give  it.  All  we  have  to  see  is  that 
his  consent  has  been  obtained.]  The  consent  of 
the  Secretary  of  State  is  to  an  adjournment  fn»n 
the  27Ut  Sept.  to  the  Idth  Oct.,  and  not  to  an  ad- 
journment from  the  25th  Sept.,  the  day  when  the 
UMtlMal  meetiiw  of  ibe  commissioners  was  held. 

tribunal  of  the  commissioners  is  a  new  one,  In- 
Qiii^torial  in  its  nature,  with  great  powers,  and, 
coDseqitently,  tiie  anthority  of  the  commissioner^ 
when  the  liberty  of  the  subject  is  involved,  should 
not  in  any  way  be  extended  beyond  the  limits  ex- 
mssly  asrigned     the  Act  of  Farliament.  [BIh.- 


XAX,  J.— On  the  eonttnu^OB  cmteaded  for,  what 
force  can  be  given  to  the  v(Hds  "  from  time  to 
time**?}  Words  which  are  merely  snrplnsage  are 
frequently  found  in  Acts  of  Paniament;  and  it 
is  one  at  the  flist  principles  of  law  that  where  a  new 
power  lik«  this  is  giveii,  it  is  to  he  stricUy  c<mflDed 
within  the  Undtipraiaibad.  [Mbeiar,  J.,  Dbeerred 
that  there  was  iMthing  in  tlie  Act  to  make  the  pro- 
ceedings an  open  oourt,  and  tha  oontanpt  was  the 
contempt  of  the  cowBiittfawm,  and  not  orthe  court.] 

Hie  Attont^0eiieral(8ix  B.  P.  Collio-)  and  Araki- 
bald,  contra. — Tbt  argument  on  tiie  other  side  it 
founded  upon  a  miteooowtion  of  the  f uncticMis  of  the 
commisrioners,  and  <»  the  false  ualMry  of  quarter 
sessions  and  other  loch  courts.  The  commis- 
sioners do  not  consUtute  a  oourt  for  the  purpose  ctf 
ezerdsing  judicial  functions;  they  are  appointed 
simply  for  the  purpose  of  instituting  inquiries; 
and  they  have  got  power  to  adjourn  their  meetings 
"from  time  to  time."  The  general  power  of  ad- 
journment irtiich  is  implied  in  the  power  to  hold 
"  meetings,"  and  in  the  words  **  from  tune  to  time,** 
cannot  be  restricted  by  any  power  to  adjourn  sulh 
seqneatly  given ;  if  this  is  to  nave  any  force  it  cuut 
be  taken  to  give  an  additlmial  power,  not  to  cat 
down  the  general  power  already  given.  The  oourt 
of  quarter  sessions  is  considered  as  held  on  one 
day,  and  a  formal  adjoommeDt  it  necessary  to  keep 
alive  its  juiiadietion ;  but  the  oonnniiBiaQen  ap- 
pointed to  inqtdre  Into  the  edttenoe  of  corrupt 
practices  at  elections  do  not  In  any  way  exereiie 
judidai  functions.  [Cookbubit,  C.  i. — ^The  in- 
quiry is,  however,  analogous  to  a  judioial  inquiry, 
seeing  it  is  an  inquiry  bito  the  pvc^riety  of  dis- 
franchising a  particular  boroBshorcotm^.]  Butin 
the  main  It  is  u  inqnMtorul  and  not  a  jndiidal 
oommisrion.  In  B^.  t.  Lsvtnon,  SO  It.  T.  Bepw 
N.  S.  485  it  was  held,  with  reference  to  the 
Central  Criminal  Court,  tiiat  it  was  not  necessary 
for  the  same  jndges  to  be  present  on  each  d^  of 
the  trial  of  a  particular  prisoner.  If  a  formal 
adjournment  of  the  moetings  held  at  Beverley 
was  necessary,  a  formal  adjournment  of  the  meet- 
ings which  sect.  0  enaUes  the  commissioners  to 
hold  in  London,  would  also  be  neeessary,  as  power 
"  to  adjourn  the  same  from  time  to  time  as  they  may 
deem  fit"  is  also  given  to  them  by  that  section: 
yet  it  would  be  absurd  to  hold  that  a  formal 
adjournment  is  requisite  where  the  oommissionera 
meet  in  London  to  settle  amongst  theuselTea  ^ 
report  which  they  an  to  make.  H»  ease  ol  the 
Borough  of  LMurn,  referred  to,  is  quite  distin- 
grnishable  from  the  present  case.  [Cookbubx,  C.  J*. 
— We  think  you  need  not  discuss  that  esse,  as  we 
are  of  opinion  that  It  does  not  ^iply  to  the  present 
case.  If  the  commissionen  in  the  present  case 
had  adjoorned  for  m<«e  than  a  week  without  tiia 
eonseut  of  the  Secretary  <tf  State^  thcce  ml^t  be 
some  analogy  between  the  two  oases.]  It  is  not 
necessary  that  all  the  commissioners  shoold  assent 
to  every  act  done.  In  Ormdkg  v.  Barher,  1  Bos.  & 
Pul.  229,  it  was  laid  down  tfauit  if  a  power  of  a 
public  nature  be  committed  to  several,  who  an  met 
for  the  purpose  of  executing  It,  the  act  tA  the 
majority  will  bind  the  minority ;  and  it  was  hdd 
that  a  condemnation  by  foar  out  <tf  the  six  trien 
of  leather  appelated  under  1  Jae.  1,  c  22  (the  whole 
number  being  met  for  the  purpose  of  trying)  must 
be  oonsidered  as  the  condemnation  of  all  six.  There 
is  nothing  in  the  Act  to  pierait  the  oommissionera 
separatdy  InaUtntlnf  inqulziet  In  diflennt  planes. 

ffir  J.  B.  Karthke,  Q.G.  In  reply.— llie  decidon 
in  Beg.  t.  Zetwrsm,  does  not  apply  to  the  present 
case,  an  ancient  usage  bring  there  pr^ed  in  aid  of 
the  interpretation  of  a  peculiar  Act  of  Parliament 
No  authority  has  beea  addaced^ldbfv  tl^  ad- 
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jonrnmcnt  is  not  a  material  proceeding ;  and  that 
tiie  functions  of  tbe  ctHnminnonen  are  not  merely 
laqnisitorial,  but  to  a  coatiderable  extent  judioal, 
ii  tbown  hj  sect.  6  of  15  &  16  Vict.  c.  57,  wbidi 
enact!  that  they  *'  ahall  report,  with  respect  to  such 
dection,  the  names  of  alL  iiersons  whom  tftey  find 
to  have  been  gvilly  of  cormpt  practices  at  such 
Section,  and  as  veil  of  those  irho  bare  given  bribes 
for  tbe  purchase  or  ifx  the  purpose  of  porcbasing 
the  votes  of  others  as  of  those  wbo  have  thentetTes 
received  money  or  any  other  valuable  consideration 
for  having  given,  or  having  refrained  from  giving, 
or  for  the  purpose  of  iodacing  them  to  give  or 
to  refrain  from  giving  their  votes  at  soch  election, 
and  also  the  names  of  all  persona  whom  they  find  to 
have  given  to  others,  or  to  have  received  them- 
selves, payments  by  vay  of  head  money,  or  as  a 
reward  for  giving  or  refraining  from  giving  their 
votes  at  such  election." 

CocKBUBir,  C.  J. — I  am  of  opinion  that  the  retnm 
is  a  good  return,  and  that  the  application  to  die- 
charge  the  prisoner  from  castody  must  be  refused. 
The  prisoner  has  been,  according  to  the  return, 
committed  for  contempt  of  the  commissioners  at  a 
meeting  held  on  the  81st  Oct.  of  this  year,  and  the 
qveitim  irhieh  we  have  to  dedde  is,  whether  tlu* 
was  a  good  and  valid  meeting,  or  whether  the 
powers  of  the  commissioners  were  at  that  time  ez- 
nnguished  by  what  bad  previously  taken  place? 
KoT  it  is  admitted  that  the  meeting  of  the  25th 
Sept,  held  by  tbe  commissioners,  was  a  valid  and 
l»al  meeting.  It  is  a  fact  bef^  na.  upon  the 
affidavits,  that  upon  the  25th,  or  hefm  the  85th  of 
Sept,  the  three  commianooers  had  concurred  in  an 
ai^ilication  to  the  Secretary  of  State,  as  required  by 
Act  of  Parliament,  for  the  ptirpose  of  enabling 
them  to  adjonm  the  next  meeUng,  which  was  to 
take  place  on  the  S7th  Sept,  until  tbe  19th  Oct 
Th«y  navfaig  made  th^  qjillcation,  the  application 
was  acceded  to  by  the  8eeretai7  ol  State,  and  then, 
although up(m  the27thSepLtwooommissioneraonly 
were  present,  it  is  upon  this  state  of  facta  clear  that 
the  three  commissioners  concurredin  an  adjournment 
from  the  27th  Sept.  until  the  19th  Oct  It  is  said 
that  tbe  whole  proceeding  of  the  meeting  of  tbe 
87th  Sept,  and  the  UKetinga  which  followed 
were  ill^al  and  void.  I,  for  my  own  part, 
think  it  nnnecessary  to  decide  tne  question, 
though  I  am  very  far  indeed,  as  at  present 
advised,  from  concurring  in  the  suggestion  of  the 
Attomey-Qeneml,  that  it  is  competent  to  the  com- 
missioners under  the  Act  of  FarliaBHat  to  exercise 
fexeept  in  ease  of  iocapadty  as  pdnted  out  by  the 
Act  of  ^rilament)  in  any  other  number  than  the 
full  number  of  commissioQers,  the  powers  vested  in 
them.  It  is  quite  imnecessary  to  decide  that  ques* 
tion.  I  may  assume  for  the  present  purpose  that 
the  proceedings  at  the  meeting  of  the  27th  Sept 
were  void,  in  consequence  of  the  absence,  otherwise 
than  from  incqiaai^,  of  one  of  tbe  conimlssi<Hiers. 
I  will  assume  with  me  J<dm  EanUIra  that  tiie  ad- 
Jotimment  to  tbe  1 9th  Oct.— inasmuch  as  if  an 
adjoummeDt  is  required  the  4th  section  cf  the 
Act  the  adjoomment  must  be  tbe  act  of  tbe  court, 
and  the  court  must  consist  of  the  fall  number  of 
the  conunissioaers,  and  it  did  not  consist  of  that 
number  of  commissioners  upon  that  day — I  will 
assume,  therefore,  for  the  purpose  of  my  judgment, 
that  the  adjoomment  was  invalid.  If  it  was  neces- 
sary in  m^  view  of  this  case  to  decide  whether  an 
act  of  adjournment,  in  which  the  three  commis- 
rioners  concurred  might  not  be  performed  by  two,  I 
should  most  undoubtedly  require  a  good  deal  more 
than  I  have  beard  to  satis^  ne  that  snch  an  act 
dime  by  two  commisdoners  would  not  be  TaUd.  I 
do  not  think  it  necessary,  however,  to  rest  nty  de- 
daion  npom  that  gnnud ;  I  plaee  my  judgment 


upon  tlie  broad  proposition  that  an  adjourn- 
ment was  not  necessary,  and  I  say  so  with  le- 
ference  to  the  particular  language  and  provi^Mis 
of  this  Act  of  Parliament  we  are  not  deaUng 
with  acourtirf  justice;  we  are  not  dealing  with  any 
powers  to  be  exercised  upon  a  speofled  and  par- 
ticular  day,  in  which  case,  therefore,  an  adjoom- 
ment is  necessary  if  the  powers  are  to  be  exercised 
beyond  tlie  day  upon  which  thc|y  are  ajipcunted  to 
be  exercised.  No  doul>t  as  regards  courts  of  justioe 
where  tbe  jndldal  duty  Is  to  be  performed  upon  a 
fixed  and  given  dsy,  alUiough  there  is  a  power  of 
prolonging  the  judicial  functions  in  a  judicial  In* 
quiry  from  the  particular  day  to  tbe  next  day  or  tbe 
day  f  oUowiog,  that  or  so  long  as  is  necessary  for  the 
purposes  of  the  court,  that  power  of  adjournment 
must  be  exerdaed  accordingly  to  certain  wdl-known 
and  established  forms ;  and  if  we  were  dealing  with 
such  a  court  there  could  be  no  doubt  if  the  adjourn- 
ment had  not  bMn  made  according  to  those  well- 
eataUished  and  legal  forms,  then  the  judicial  func- 
tions <tf  the  court  would  be  gone.  Sir  John  Ktrs- 
lake  inodnced  abtmdant  authority  to  that  effect 
If  this  were  tbe  case  of  a  court  of  justice  and 
assuming  that  what  was  done  here  by  the  two  com- 
missioners can  only  be  done  by  threes  tbme 
authorities  would  be  sufficient  to  show  tiut  the 
adjournment  which  took  place  was  not  a  valid 
adjournment,  and,  therefore,  that  the  court 
had  ceased  to  exist  Bat  in  this  case  we  ate 
uQt  bound  to  consider  that,  because  the  tribunal 
here  is  of  aoother  character,  tbe  adjournment 
hen  was  an  adjournment  by  oommissumers  not 
oonstitnting  a  court  of  justice,  hut  exercldng  their 
functions  under  the  parUcular  terms  of  an  Act  of 
FaiiUment ;  and  I  can  only  look  to  the  terms  of  that 
Act  of  Faihameot  to  see  in  what  way  these  func- 
tions are  to  be  exerciaed,  and  what  are  the  limita- 
tions to  the  powers  of  exercising  those  func- 
tions. Hioee  commissioners  are  autburised  and 
empowered  to  bdd  meetings  from  time  to  time.  It 
is  not  one  meeting  on  a  fixed  and  particular  day 
which  requires  an  adjournment  in  order  to  enable 
the  persona  intrusted  with  the  powers  to  exoctse 
them  ;  but  they  are  to  hold  meetings  from  time  to 
tim^  and  I  wprehend  if  nothing  further  had  been 
said  about  adjoomment,  It  woiud  be  too  clear  to 
admit  of  argument  to  the  contrary  that  they  might 
have  held  a  meeting  to-day,  passed  over  to-morrow, 
and  held  a  meeting  on  the  third  day,  and  so  on 
without  any  adjournment  at  all ;  and  they  might 
have  done  uiat  which  projniety  uid  common  justice 
would  have  suggesteid  and  prescribed,  not  as  a 
matter  of  legal  wleation  but  as  a  matter  mocal 
riiftt  But  the  diffieul^  is,  there  has  been  intro- 
duced after  the  power  of  holding  meetings  from 
time  to  time  tbe  power  of  adjournment  In  my 
opinion  the  introduction  of  the  power  of  adjourn- 
ment was  merel;^  superfiuons  and  unnecessary,  and 
the  power  was  involved  by  implication  iu  that  of 
holding  meetings  from  time  to  time.  It  seenii  to 
have  got  in  in  tms  way,  tiiat  whereas  in  tbe  wdinaiy 
course  audi  an  inquiry  is  held,  and  it  was  the  inten- 
tion of  the  Legislature  that  it  should  be  held,  at 
tbe  particuUr  place  where  the  matter  arose,  ttoe 
may  be  exceptional  cases,  and  therefore  tbe  provision 
is  introduced  giving  the  commissioners  power  to 
hold  the  inqnii7  at  ue  particular  borough  or  ^ace 
whtdi  is  the  subject-matter  of  inquiry ;  or  they  may, 
if  necessary,  adjourn  it  from  one  place  to  another 
within  a  limited  and  prescribed  distance.  But  be- 
cause there  has  been  introduced  such  a  proviuon 
it  does  not,  as  I  have  already  said,  cut  down  the 
power  of  hdding  meetings  l<a  the  inquiry  from  time 
to  time  as  expediency  and  convenlenee  vmj  moi^ 
Ihen  conies  the  farther  provision^  which  seons  to 
meet  all  the  objecttona  which  SSt  John  Karslafce 
Buggestt  as  liable  to  if^lffNf ((^l^l^gf^im 
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of  iKdding  meetiDgi  without  mny  limiutton  what- 
erer  u  to  time ;  and  that  prorision  is  to  this  effect : 
though  you  may  hold  meetings  from  time  to  tiiae, 
jet  you  sb&ll  not  allow  any  iDtenrat  between  the 
one  time  and  the  other  to  elapse  beyond  a  certain 
necifled  period,  unless  you  get  the  sanction  of  the 
Secretary  ot  State.  Ton  msst  girt  notice  of  your 
fint  meeting,  of  the  time  and  the  pUce  at  whkh 
nm  are  about  (o  hold  it,  and  yon  may  hold  meetings 
ntm  time  to  time,  says  the  Legislature.  We  gire 
you  credit  for  thinkiDg  that  yon  will  not  commit 
snch  a  gross  outrage  vpon  all  propriety  in  such  a 
matter  as  to  deceive  and  mislead  the  persons  inte- 
nsted  in  the  inquiry  as  to  the  tame  and  place  at 
whidi  you  will  bold  it,  and  the  only  limitaUon  we 
put  in  the  Act  of  Parliament  is  that  you  shall  not 
allow  a  greater  interral  than  one  week  to  elapse, 
except  by  the  authority  of  the  Secretary  of  State, 
mt  that  is  put  in  as  a  protection  against 
undue  delay,  and  keeping  the  inquiry  hang- 
ing orer  the  heads  of  the  persons  inte- 
Ksted  in  the  result  beyond  a  certain  reasonable 
time.  That,  it  seems  to  me,  is  the  true  construc- 
tion of  the  Act  of  Parliament,  and,  therefore, 
thon^  it  should  turn  out  that  Sir  Jc^n  Karslake's 
argument  is  well  founded  when  he  says  that  the 
looceedings  of  the  27tb  were  irregular,  contrary  to 
the  powers  of  the  statute,  and  in  consequeace  Toid, 
aod  that  whatever  happened  on  that  day  must  be 
considered  aa  invalid  ;  yet,  as'  the  meeting  was  held 
within  the  time  to  which  the  Secretary  of  State 
had  given  his  official  and  formal  assent,  it  waa  com- 

Ctent  to  the  commissioners  (even  if  they  had 
litated  upon  the  assumption  that  their  former 
adjournment  was  void  and  illegal)  to  start  afresh 
and  hold  their  meeting  on  the  19th  Oct.,  to  which 
day  they  had  adjoamea.  in  conseqaence  of  an 
invalid  adjoDrnment  or  in  consequence  ^  a  aufflelent 
notice  not  having  been  given  of  the  holding  of  the 
meetings  which  followed  the  19th  Oct.,  at  one  of 
which  this  contempt  was  committed,  the  witness 
whose  presence  bad  been  required,  had  been  deceived 
u  to  the  time  or  place  of  holding  the  meeting^  that 
woold  have  been  a  strong  leaion  why  anlid  etm* 
tempt  should  not  be  hold  to  hava  been  oommltted, 
and  why  therefore  the  commissioners  ought  not  to 
fasve  proceeded  to  have  committed  the  witness  to 
prisoi).  Bnt  the  simple  question  is,  whether  the 
meeting  of  the  19th  Oct.,  aod  tiie  meetings  which 
followed  it  by  regular  adjoornments,  and  the  validity 
cf  which  therefore  depend  upon  the  validity  of  the 
meeting  of  the  19th  Oct,  were  valid.  In  my  otanion 
they  were,  and  inasmuch  as  it  was  at  one  of  those 
meetings  4bat  the  contempt  was  committed  by  this 
prisoner,  aod  inasmuch  as  it  was  within  the  com- 
petence of  the  commissioners  to  commit  for  contompt 
M  committed,  I  think  that  the  prisoner  bef<xe  us 
Aonld  be  remitted  to  custody. 

Hbllob,  J. — I  am  entirely  of  tiie  same  opinion. 
I  cannot  Imagine  a  case  more  calling  for  tlM  exer- 
dse  of  the  powers  of  the  commissioners ;  for  the 
conduct  of  the  prisoner  appears  to  have  been 
pursued  withont  any  scruple  of  any  kind.  He 
nfttsed  to  he  examined ;  he  did  so  cootnmadously 
most  undoubtedly;  and  having  been  guilty  of  that 
sort  of  contumacioas  conduct,  and  having  refused 
to  give  evidence,  the  commissionerB  committed 
him  for  that  contempt.  Now,  whether  or  not  tiiey 
had  the  power  of  doing  that,  depends  upon  the  con- 
stmction  of  the  Act  of  Parliament,  and  I  think, 
when  we  construe  an  Act  which  creates  a  new  state 
of  drcumstanoes  tot  special  purposes,  we  cannot 
try  the  case  by  analogy  to  regular  courts  of  justice, 
but  we  must  look  at  the  powers  committed  to  the 
commissioners.  Now,  if  we  look  at  the  beginning 
of  the  1st  section,  it  says,  that  Her  Majesty  is 
empow^ed  to  mp^t  pnsmu  of  certain  standing 


[Q.  B. 

as  commissioners  for  the  purpose  of  making  inquiry 
as  to  the  existence  of  corrupt  practices.  That  is 
the  object  of  the  appointment,  and  that  is  the  scope 
of  the  inquiry.  In  the  4th  section  it  says  this: 
"The  commissioners  appointed  under  this  Act  to 
make  inquiry  as  aforesaid  in  relation  to  any  county, 
division  of  a  county,  city,  horongh,  nniverslty,  or 
place,  shall,  upon  thdr  appointment,  or  witun  a 
reasonable  time  afterwards,  go  to  snch  county, 
division  of  a  county,  city,  Ixuvugh,  university,  or 
plaoe,  and  shall  from  time  to  time  hold  meetings." 
They  are  to  hold  meetings  in  the  place  indicated  by 
the  section,  that  is  to  say,  at  some  coovenieut  {dace 
within  the  borough,  or  within  ten  milM  thereof. 
Sufmose  the  section  had  stopped  there,  it  is  per^ 
fectiy  clear  that  the  most  complete  authority  la 
given  to  the  said  commisnoners  to  hold  meeting! 
from  time  to  time.  If  it  had  stopped  there^ 
thera  could  be  no  doubt  about  it.  The  words  that 
follow  are  not  intended  to  restrain  their  power; 
they  are  intended  to  enlarge  it  rather  than  to 
restrain  it.  They  arc  quite  unnecessary,  as  it 
appears  to  me,  but  it  is  quite  clear  that  it  was  not 
intended  by  them  to  restrain  the  power  previously 
given  to  the  commisnoners  to  hold  meetings  from 
time  to  time.  The  section  goes  on  thus :  "  And 
shall  have  power  to  adjourn  such  meetings  from 
time  to  time,  and  from  any  one  place  to  any  otiier 
[dace  within  such  county  dlvirion  <^  a  county,  ^tf, 
borough,  university,  or  place,  or  within  ten  mile* 
thereof,  as  to  them  may  seem  expedient."  Hie 
word  "  adjourn  "  must  be  construed  with  reference 
to  the  context,  and  with  reference  to  the  object  of 
the  inquiry.  That  whic^  in  certain  Acts  ol  Par- 
liament might  require  a  technical  interpretation,  in 
reference  to  cases  where  adjournments  are  well 
understood,  as,  for  instance,  cases  of  courts  nt 
justice,  does  not  apply  to  inquiries  of  this  nature. 
Inquiries  of  the  present  kind  cannot  be  carried  on 
without  holding  meetings  from  time  to  time,  and  X 
think  when  the  power  of  holding  these  meetings  ii 
given  the  word  "adjourn"  Is  used  only  in  its 
popuhtr  sense,  as  when  it  ia  said, "  We  will  adjonm 
the  discussion  to  a  f ntnre  day."  Judgbg  from  the 
context,  it  appears  to  me  that  it  means  merely  a 
postponement,  and  that  It  has  not  the  technical 
meaning  sought  to  be  given  to  it.  The  only  restric* 
tion  to  the  power  given  to  the  commissioaers  that  I 
can  find  is  this ;  "  Provided  always  that  such  com- 
missioners shall  not  adjotim  the  inquiry  for  any 
period  exceeding  one  week  withont  the  consMVt 
and  approbation  of  one  (rf  Her  Maje«ty*a  prin- 
cipal Secretaries  of  State;"  that  is  to  say, 
the  inquiry  shall  not  hang  over  the  borotigh 
for  an  indefinite  period,  but  if  the  commissionen 
want  to  adjourn  the  inquiry  for  a  longer  period  than 
a  week,  they  must  g^  the  consent  of  the  Secretary 
of  State.  Construing  the  word  ** adjourn"  in  tta 
popular  sense,  it  seems  to  me  that  there  was  no 
necessity  for  any  formal  adjoumment  of  the  pro- 
ceedings. It  is  immaterial,  therefore,  to  inquire 
whether  on  the  S7th  Sept.  the  act  done  by  the  com- 
missioners was  a  valid  act  or  not ;  and  I  abstain 
from  going  into  any  further  deflnition,or  any  other 
ezpreasionof  <^ni<maatotbepowmof  the  com- 
missioners. Iam,howeTer,  inched  to  thinly  as  at 
present  advised,  that  when  the  object  of  the  in- 
quiry is  carried  into  effect  by  the  examination  of 
witnesses,  the  two  commissioners  may  with  pro- 
priety have  done  what  they  did.  The  question  may 
arise  on  aome  occasioB  hereafter  as  to  the  po*^ 
of  the  commissionem,  and  whethw  tbmf  hxn  the 
larger  authority  contended  tor  by  the  Attorney- 
General.  There  is  certainly  strong  colour  given  to 
tiiat  contention  by  the  6th  section  of  the  Act.  It 
says,  "such  commissioners  shall,  by  all  such  lawful 
means  as  to  them  appear  best  with  a  view  to  a  dia- 
oovecy  <rf  the  tnitn,  inqure  into  the  maq^  in 
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whidi  the  eUotioD  ia  relatioa  to  vhich  such  com- 
mittee M  aforcMud  may  bare  reported  to  the  Home 
«f  GommooB,  Ac.  haa  been  cooducted."  Thia  aeema 
to  gire  a  conaiderable  diaoretUm  to  the  comtniA- 
•ionm  aa  to  the  mode  in  vhldi  thQ^  will  conduct 
the  inattiiy;  bat  whether  it  is  sufficient  to 
«able  them  to  act  as  contended  for  by  the  Attorney 
OeMOSl,  I  do  not  wqiccea  an  opinion,  because  it  ia 
«n»eoeaawy  to  do  so.  I  am  perfectly  satined  to 
rest  my  deeiaion  upon  the  gronnda  already  stated  by 
tile  Lord  Chief  Jvstic^  in  which  I  entirely  agree.  I 
tbink,  therefore,  that  the  prisoner  most  be  ro- 
ttUted  to  cDstody. 

ItUBH,  J.— I  am  qnite  of  the  ume  t^dnion.  It  ia 
«lear  the  postponement  from  the  27  th  Sept  to  the 
19th  Oct.  was  the  joint  act  of  all  the  commissioners, 
and  that  that  act  was  aancMoned  by  the  Secret«7 
flf  State.  I  therefore  do  not  ttdnk  it  necessary  to 
SKpceaa  an  oj^on  whether,  if  ^t  had  been  ttie 
act  of  two  only,  the  commissioa  would  or  would  not 
hxn  ez[rired.  like  question  does  not  arise,  and  the 
•rgament  is  therefore  reduced  to  one  of  a  purely 
teduical  character  founded  upon  the  language  of 
tbe  aecHon.  Numerous  cases  hare  been  cited  with 
reference  to  courts  of  quarter  sessions  and  other 
oowtta  of  joatioe^  to  which  the  tedmical  meaning  of 
the  wrad  '<  edjoom "  haa  baeo  held  to  apply.  I  am 
of  opinion  that  tJun  ia  no  analogy  between  tiie 
two  oases;  that  the  word  adjourn  "is  not  hen 
used  in  its  technical  sense,  as  when  it  is  a^ied  to 
proceedings  of  courts  of  justice,  where  the  authority 
u  to  hold  a  meeting  on  a  giren  day.  But  where 
tiie  law  impliea  aa  anthtoity  to  create,  aa  it  were,  a 
iQiecial  exteniBoa  oi  that  period,  when  it  ia  needful 
for  Uie  piupoae  of  completing  the  boaineas  for 
which  the  meeting  is  held— in  such  a  case  tbe 
whole  period  is  retarded  aa  one  day,  and  the  meet- 
ings or  sittinga  aa  one  meeting.  If  in  such  a  caae 
the  day  has  been  suffered  to  expire  without  adjoorn- 
meot,  then  noUiIng  has  been  done  to  keep  alive  ti^ 
Amotions  of  Um  body;  and  its  anthori^ necessarily 
^sfbM.  Bat  here  there  is  no  need  and  no 
reason,  as  it  aeems  to  me,  for  the  application  of 
the  technical  sense  of  the  word  "adjourn"  to 
the  words  of  thia  statute.  The  sUtnte  says 
4he  aommisBioners  shall  go  to  the  place  in  rela- 
tion to  which  they  are  to  make  inquiry,  <'  and  shall 
ham  time  to  time  hold  meettnn  for  the  purposes  of 
«ach  inquiry.'*  If  the  dense  nad  ended  thue,  how 
could  it  be  contended  that  the  commission  would 
lure  expired  if  at  the  end  of  the  flrst  day  the  oom- 
iDissioners  had  concluded  the  meeting,  and  had  said 
nothing  about  meeting  the  next  day  ?  Hieir  power 
tositis  created  tnr  the  Act,  and  the  Act  says  they 
am  to  boSA  meeUngs  "from  time  to  time,*  It  is 
not  the  case  of  a  court  audi  as  in  the  oaaea  referred 
to,  where  the  authority  Is  kept  alire  by  an  act  of 
tbe  ooart.  Here  tba  authority  ia  giren  by  the 
worda  of  the  statute,  uid  it  is  oontinued  in  existence 
-nntU  the  inquiry  ia  brought  to  a  termination.  If 
«M  clause  had  ended  there,  I  apprabMid  tbere  could 
not  be  any  question  raised.  Then  comes  tbe  express 
power  to  adjoom,  and  it  is  upon  these  words  that 
the  a^ament  has  turned :  »  And  shall  hare  power  to 
Adjourn  anch  meetings  from  time  to  tim.9,  and  from 
any  one  ^ace  to  anyjotbw  ^aoe  within  such  county, 
division  of  a  county,  city,  borough,  uniTOTsi^,  or 
^ace,  or  within  ten  milea  thereof,  as  to  them  may 
Mem  expedient"  It  most  be  contended,  in  order 
jojpppwt  the  argument  raised,  that  the  express 
power  to  adjoom  at  given  there  must  be  read  as  a 
Umitatina  on  tbe  power  under  tbe  fonnw  part  of 
tiie  dense,  and  making,  as  it  were,  the  continuance 
of  tbdr  powers  conditional  upon  the  formality  of 
^  adjoomnient  It  seems  to  me  tiiat  to  hold  that 
wonld  be  to  defeat  the  object  of  the  statute ;  and 
out  to  hold  that,  beoaase  the  meeting  was  not 
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adjoomed  in  a  formal  way,  no  farther  proeeediagi 
were  to  be  taken,  would  be  something  whidi  die 
Act  did  not  contemplate.  The  object  of  tbe  staot- 
ment  waa  to  give  power  to  tbe  commiaaioners  to 
more  from  one  place  to  another,  which  probal^j 
they  wonld  not  hare  had  under  the  previous  clanaik 
Frt^Mbly  it  was  meant  to  express  tikis :  Ton  ehaU 
not  be  brand  to  go<m  ban  day  to  Awy,  bnt  yoa  riudt 
hare  power  to  postpone  the  Inqoity  over  any  gHca 
number  of  days,  with  a  proriao— You  shall  not 
adjourn  over  any  period  exceeding  one  week,  witt- 
out  the  consent  of  the  Secretary  of  State.  The 
plain  meaning  of  tbe  whde  spears  to  me  tobatUs 
—Ton  shali  go  on  from  tbne  to  tioka  holdiiv  lant 
ings ;  yoa  shall  not  be  bound  to  hold  them  ds  dw  is 
dim  i  you  may  adjouni  as  you  And  it  expeffieot; 
you  may  adjourn  from  one  puoe  to  another,  as  yea 
find  it  expedient;  provided  you  do  not  postpone  tba 
inquiry  for  more  tiian  a  week  without  the  conait 
of  tiie  Secretary  of  State.  That  upears  to  me  to 
gire  sense  andmeanlog  to  the  n^une  of  the  enaet 
ment  and  to  teare  no  room  for  the  technical  a^o- 
ment  taming  upon  the  meaning  of  the  word 
"adjourn,"  which  is  aiq[illed  to  a  different  state  of 
things  altogether.  I  agree,  therefore,  with  the  reat 
of  the  court  in  thinking  that  the  commissioners  had 
power  to  issue  their  warrant,  uid  that  the  prianur 
most  be  remitted  to  custody. 

HjunreiT,  J.— The  argument  of  Sir  John  g— 
amounts,  in  point  of  faot,  to  thia :  that  the  eoH- 
missloners,  in  tbe  exerciBe  of  their  functions^  am 
bound  to  adjoom  in  the  strict  technical  senae  of 
that  word.  I  think,  however,  upon  conwdermtion  t£ 
the  section,  it  is  clear  that  tiie  word  "  adjoom"  wot 
used  In  its  generally  -tecdved  sense,  aa  meanini 
postponing  or  suspending.  I  am  led  to  the  coodo- 
sioQ  that  tbe  Act  does  not  merdy  anthoriae  tbe 
commissioners  to  meet  and  adjourn,  or  to  hold  a 
meeting  to  be  adjoomed  from  time  to  time,  hot  to 
bold  meetings.  Thia  also  appears  to  me  to  poiot  to 
the  possibility  of  one  mee^g  bdng  bad  m  om 
oooasloa,  and  another  bdng  bad  afterwards,  bot  thai 
always  subject  to  the  provteo  of  the  ^4th  sectifla, 
that  the  inquiry,  whether  hdd  at  several  meetings 
or  at  several  stagea  of  one  meeting,  shall  not  be 
adjoomed  for  more  than  a  week  without  tbe 
authority  of  the  Secretary  of  SUte.  But,  whatenr 
meaning  yoa  pat  on  the  wmd  "  adjoom, "  I  think  an 
adjonmment  must  be  tiie  act  of  all  tbe  onimifr 
aioners.  I  do  not  think  it  need  be  done  in  any 
formal  maimer.  I  think  all  that  is  requisite  is  thst 
the  three  oommiauoners  shall  agree  in  the  ddng  d 
it  For  instance,  they  might  agree  to  sit  for  aix 
oooaecotive  days,  and  it  would  not  be  nooeasaq-  to 
adjown  tba  inqniry  at  tbe  end  of  eadi  dajy .  Hare 
the  three  oommlasioBers  bare  agreed  to  ait  on  tbe 
27th  Sept.  and  on  tbe  I9th  Oct  It  seems  tbey  fU 
not  sit  on  the  27th  Sept.  because  HI  were  not  m- 
sent  on  that  day,  but  th^  did  sit  on  the  19th  Oct 
aa  agreed  upon  between  them  all ;  and  aa  that  vis 
done  with  the  content  of  the  Secretary  of  Stats^ 
it  was  rendered  as  Talld  aa  if  it  bad  taken  place 
within  tbe  period  at  a  week.  For  these  reasoH  I 
concur  with  the  rest  of  tbe  members  of  the  oooik 

The  prisoner  waa  accordingly  remitted  to  coato^T* 


Attorney  for  the  priaouw,  F.  W.  Bbdbe,  for  A. 
W.  Bainton,  Beverly. 

Attorney  for  tbe  eommiadonera,  Tke  Se&diar  Is 
tht  TVtanrg. 
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Satsrde^,  Nov.  18. 

Kbnt  (app.)  V.  A»HLEr  (reap.) 

foclorjr  Acti—**  Factary     "  MoKttfaelurwg  proceu." 

An  open  (ntarry  i»  v^dk  data  is  obtained  and  thmed  to 
a*  (0  M  uilmbk,  is  not  a  ** factors"  within  the 
meaning  o/the  SO  A>  81  Vict.  e.  108,  $.  8,  mb-aeetioa  7. 
Nor  is  such  won  so  perfhrmtd  vpoA  the  shte  a 
"mauu/aeturing preeas"  withittsuA  statutt. 

Cue  flttted  under  the  20  &  21  Vict.  c.4Shy  three 
(rf  MTeo  justices  for  the  count;  of  Camnron,  who 
tdjadicKted  apon  the  hearing'  of  the  mmmonset 
hmtfter  mentioned,  one  of  such  seren  justices 
htring  died  rince  the  adjudication. 

Ibe  fbllbwing  ii  a  copy  of  the  case  as  stated  on 
the  mdicatioii  of  the  appelUnt,  the  three  justices 
who  ligned  the  case  baring  decliued  to  adopt  cer- 
iaia  alberationa  therein  which  the  respondent's  soli- 
dton  vera  advised  should  be  introduced  in  order 
that  all  the  points  which  were  raised  at  the  hearing 
of  the  snrnmonses  should  be  fol);  before  the  Court 
ft  Queen's  Bench. 

At  a  petty  sessions,  holden  at  the  coonty  hall  in 
Camarron,  in  the  said  coontj,  on  the  26th  Sept 
1866,  two  summonses  which  had  hem  Istned  hy 
Samuel  Saville  Kent,  snb-inspector  of  factories 
QKreinafter  called  the  appellant),  against  John  TSew- 
digate  Francis  Astlej,  of  the  parishes  of  Llanberia 
and  Llanddeiniolen,  in  the  said  county,  slate  and 
Sag  quarry  projvietor  (hereinafter  called  the  respon- 
dent), were  heud  before  us. 

The  first  complaint  waa  againat  the  reapondent 
for  that  he  the  said  respondent  then  and  there  bring 
the  occupier  of  a  ocrtfdn  factory  within  the  said 
pariabea  and  county,  the  aame  being  a  factory  within 
the  ttoeintent  and  meaning  of  the  Factory  Acta,  in 
•■dl  factory  as  aforesaid  in,  on,  and  witMn  the  pre- 
dnets  of  which  said  factory  fifty  and  more  persons 
mre  vaoloyeA  in  a  certain  nuuiiifiustnnng  process, 
nindy,  Id  alteriug,  repairing,  omamentiog,  flniah- 
iaftlud  otherwise  adapting  slates  and  flogs  for  siUe, 
did  oulawf  ally  employ,  keep,  and  allow  to  remain  in 
the  said  factory  a  yonng  person  requiring  a  surgical 
certificate  of  age,  named  Richard  Orifflth  Daries, 
without  the  certificate  of  age  required  hgr  (he  Mid 
Acts,  whereby  the  said  respondent  had  forfeited  for 
the  said  offence  a  penalty  of  not  less  than  2L,  nor 
more  ttian 

The  second  charge  against  the  respondent  was,  for 
bat  be  the  said  respondent,  then  and  there  bung 
&&,  &&,  did  unlawfully  employ,  keep,  and  allow 
to  remain  In  the  t^d  faetoiy  a  yoong  persoi 
leqoiiing  a  snrgical  certlflcatek  named  lUchird 
Otifllth  Daries,  without  haring  duly  registovd  the 
name  of  the  s^  yoimg  person,  and  the  date  of  his 
flist  employment,  or  re-emplojnoMnt,  in  the  f<mn 
and  accocding  to  the  ditectioos  giren  in  the  Bcfaedole 
Btot3wAot7Vict.c.  16,wfaei^ttieaaid  reapon- 
dant  hadlbcfeitedlor  theHidoffem  a  penalty  of 
not  less  tiian  2L,  nor  more  than  6L  This  slate  quarry 
iaa  large  open  place,  extending  oreraboot  400  acres^ 
in  which  there  are  ^ao  corered  aheda  or  hntsirtme 
the  splitters  work,  orer  which  hundreds  of  man  and 
my  yonng  boys  are  employed  in  getting  large 
Mocto  of  alat^  which  Uocks  or  law  material  are 
dmni  when  got  to  other  parta  of  sama  qnarry, 
and  s^t  witb  hammera  and  cUsda  used  aa  wedges 
in  lamuuB  or  slates.  These  laminas  or  dates  are 
then  edged  square  with  an  iron  knife  1^  hud  into 
Mwata  slates  or  articles,  and  dirided  into  quan- 
"Mss  for  sale.  Tbc^  are  sent  away  in  ttiousanda 
nm  the  quarries  to  the  markets.  These  slates  are 
uo  sold  by  retail,  either  smmtdy  or  in  qunotity, 
tae  bnyers  of  than.  Id  these  qaanka  alao 
nfMones,  gatspoati,  idiimav  ideoas^  tanks,  and 
■Imof  BTsrxiiMUttmade  oMof  thsM  Uocki  of 
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slate,  and  ornamented  when  need  be  aecwding  t» 
order. 

The  eridence  on  the  part  of  the  appdlant  con- 
sisted of  his  own  testimony,  and  that  of  Dr. 
Maughao,  the  examining  surgeon,  and  Owen  Parry, 
the  agent  of  the  respondent's  quarry,  a  copy  of  whiw 
is  now  giren. 

William  Maughan: 

I  Km  K  aargeon  in  Cftmairon,  ^pointed  iameetor  of 
factories  to  oertif  j  sfces  of  ohildron  amplojed  in  laotories. 
I  have  boen  to  Diuinore  quairieB ;  last  time  on  July  93.  I 
found  B  70ung  venon  auned  Blchsrd  Griffith  Dariea.  I 
have  acted  under  that  appolstmeitt.  I  had  not  cartifled 
DKTioa'B  Bfe.  I  did  not  s«a  Kaj  register  there.  Daries 
ma  employed  in  the  ahaping  of  alatM.  He  wu  nsiiiB  his 
hands ;  tie  hod  an  instromaat  which  mm  used  for  preparing 
the  slates  for  sale,  to  ole&re  and  ont  the  aldaa,  I  nod  a  oon- 
Tersation  with  the  boy. 

Cross-examined : 

I  was  there  July  33.  I  was  in  the  quarry.  He  was  work- 
iag  in  a  snmll  ahed  on  an  opes  bank.  The  qnarriea  embmoe 
a  large  qoantity  of  land  ;  qiiarriea  extend  to  the  mountain 
by  workii^ ;  there  ia  a  lerelling  these ;  it  is  difficult  at 
times  to  paaa  from  one  part  of  the  qasny  to  tlie  ottters.  ICy 
surgery  is  between  seven  and  eight  mlloa  bom  the  tnany. 
D&ries  appears  to  be  a  healthy  boy. 

Re-examined : 

I  found  Daries  in  the  ahed ;  other  boys  In  the  shed. 
About  2000  or  more  worUng  ia  tha  4<BaR7 ;  ■■^'"'ttftli  that 
more  than  fifty  are  employed. 

Samuel  Sarile  Kent : 

I  am  anh-inapeotor  of  fitctories  for  this  diatriet.  I  pro- 
duce my  appcMntment.  I  bare  inspected  the  Dinmore 
quarry.  I  hare  seen  yonng  pereons  there.  I  was  there 
on  the  23rd  July.  I  saw  Daries  employed  in  the  qosnr,  ia 
one  of  the  sheds,  adapting  the  slate  for  sale.  Theshed  waa 
in  the  precincts  of  the  quanr.  Daries  had  ma  inplemanfe 
in  his  hand.   He  waa  not  rsgisterad. 

Cross-examined : 

There  are  quarries  In  my  ndghbourhood.  near  Llangollen, 
where  the  Factories  Acts  hare  been  carried  out  tor  aboai 
montha.  About  three  bundzed  people  there.  Bnrgeoa 
Daries  Hi^hes  is  the  mrgeoQ  at  Llioigoilen,  la  Uangwlan 
qnarriss  fuugn  ace  ^aned  by  maahinetr  in  an  fakdosad  woik- 
shop,  a  part  like  a  regular  slated  roofing. 

Uwen  Varry : 

I  am  agent  at  Dinmore  Quarry.  Blates  and  flags  maBa>  . 
faotored  for  sale  at  the  quarry  j  and  the  prooass  u,  first  of 
aU,  they  are  blasted  out  of  the  rock ;  thra  zedooed  lato 
smaller  blocks  by  pUlorii^  and  eross-cntUng  Implement*, 
badng  banuners  and  chlselB,  worked  B<delT  ta  the  hand  t 
then  they  are  deaned  and  dressod,  all  done  by  implemental 
a  this  chisel  and  mallet  for  eross-oottlng,  a  longer  oUaei 
tad  mallcrt  for  dsaTlng,  aftnwaida  drSMed  with  a  knife 
band.  This  opeiatloD  la  done  ta  ssmU  hots  about  th» 
qnarry ;  they  are  ready  than  for  the  market.  Flags  lor 
pavements  and  cisterns  manufkctored  there.  The  paper 
pat  in  my  hands  is  the  list  of  pricea  of  slates  ol  our  Qaanr. 
we  manufaetare  chimney  jdeces  j  chimney  ptoses  nmShed 
by  hand.  The  sawing  Is  done  by  madiineiT  i  machinery 
worked  by  steam  power.  We  hare  more  than  fifty  persons- 
emidoyeain  the  quarqr.  Darieala  foarteea  jaava  of  agej 
haabesaaiavloyeatnoaraaanT;  hahsa  not  nan  osetUM 
1^  Dr.  Tf—gh^"!  and  sot  rsglstered. 

Cross-examined : 

QoRRT  is  worked  opencast.  There  ia  no  bonadaiTbetwssis 
quai^  and  moontaiss.  There  is  no  place  that  can  be  called 
as  entrance  into  tha  quarry.  The  people  enter  the  qnany 
throiv^  diffarent  aoorea  of  places.  Serea  persons  arS' 
employed  is  maUnjr  the  ohimnay.plooeo,  uilri^-thraa 
emphned  in  any  building  within  l^e  quarry ;  the  ages  ot 
the  thirty-three  would  oe  about  30,  there  might  be  on» 
19.  One  of  the  plaoes  where  the  slabs  are  made  ia  near  a 
mile  from  the  quarry,  in  the  parish  of  Llanddeiaolea. 
These  are  Belda  between  that  place  and  the  quarry.  In 
time  for  working  in  quaiir  aix  till  six,  in  winter  as. 
long  as  it  ia  light.  Wearesotpartunilaraboatboya  oonilng 
ptmctnolly.  Bfanr  boys  come  there  to  assiat  thev  fathers ; 

wcwk  for  thw  fathsn.  There  are  many  bojrs,  sou  oc. 
widows,  at  the  request  of  thalr  mothan, 

Be-examined : 

Where  the  flags  are  and  tha  quarry  is  one  trad*  est^ 

blishnumt.  The  fields  are  in  different  oooupattoos,  bat  th» 
same  proprietors.  A  quarrier  does  now  and  then  dress. 
The  stone  is  brought  In  a  rough  state  and  taken  in  for 
ilrcwailiia  There  are  mare  than  fifty  persons  employed  ia 
B^ing  roofing  slates,  thiity-thiee  in  flags  and  chuusip*' 
liaasa,  ssTOslhnadieas  In  woAhig  roofing  alatss. 

These  cases  were  heard  and  determined  by  us, 

and  upon  sooh  bearing  we  decided  to  dismiss  urao,,. 

beeause  we  consideMa  tb^frgtfJeSH 


Kam  (app.)  v.  Abhut  (rasp.) 
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Kekt  (»pp.)  ti,  ASHI.ET  (resp.) 


[Q.  B. 


wu  no  poMfbility  of  lueb  a  thine;  &a  a  clock  boiag 
visible  or  capable  of  being  heard  by  all  pcnoni 
em^rioyed  in  the  qnarry,  which  the  Act  appears  to 
contemplate,  and  tbat  icaTcelT  any  blame  could  be 
allied  to  quarries.  The  inside  vails  of  the  factories 
▼ere  to  be  iimewashed,  but  that  irould  be  difficult 
and  absurd  as  to  a  quarry ;  then  the  deflnitioQ  of  a 
factory  vai  not  ai^licable  to  a  quarry,  being 
deacribed  as  a  place  wherein  machinery  wai  used  in 
manufacturing  hemp,  flax,  and  such  like  materials; 
and  we  could  uot  bring  ourselveB  to  believe  tbat  the 
Legislature  ever  contemplated  that  quarries  should 
be  included  under  the  Factory  Acta.  And  whereas 
the  appellant,  being  dissaticfled  with  our  determina- 
tion npon  |he  hearing  of  the  said  summons,  hath 
applied  to  ns  to  aCkte  and  sign  a  case  setting  forth 
the  facts  and  the  groands  of  such  our  determinatioo 
as  aforesaid  for  the  oi^oion  of  this  court. 

Kow,  therefore,  we,  the  said  justices,  in  com- 
pUanoe  with  the  said  application  and  the  provisions 
of  the  laid  statute  do  hereby  state  and  sign  the 
foregoing  case. 

The  question  for  the  coDsidermtion  of  the  court  is, 
la  the  quiny  and  premises  before  described  within 
the  o[WAtion  of  the  Factory  Acta?  If  the  court 
nhonld  be  of  opinion  that  it  is,  then  the  case  is  to 
be  remitted  to  us. 

By  the  80  &  81  Vict,  c  103,  sect.  8,  sub-section  7, 
it  Is  enacted  that  for  the  purposes  of  the  Act 
the  word  "Factory"  shall  mean,  "Any  premises 
whether  adjoining  or  separate,  in  the  same  occupa- 
tion, situate  in  the  same  city,  town,  parish,  or  place, 
and  constituting  one  trade  establishment  in,  on,  or 
within  the  precincts  of  which  flfty  or  more  persons 
are  employed  in  any  manufacturing  process,"  and 
by  the  same  section  '*  Mauufacturing  procees  "  is  to 
mean,  "  Any  manual  labour  exercised  by  way  of 
trsde,  or  for  the  purposes  of  gain  in,  or  iMBdental 
to,  the  making  any  article,  or  part  of  an  ar^le,  or 
in  or  incidental  to  the  altering,  repairing,  ornament' 
ing,  finishing,  or  otherwise  adapting  for  sale  any 
article." 

The  previous  Factory  Acts,  with  certain  ex- 
Ceptions,  an  incorpcwated,  and  by  the  7  Vict.  c.  15, 
provisions  are  enacted  for  limewashing  the  inside 
of  the  walls,  &C.,  of  every  factory,  the  providing  of 
a  public  clock,  open  to  public  view  to  regulate  the 
time  of  working  at  the  said  factory,  and  the  pro- 
duction of  surgical  certificates. 

The  Solicitor- Geiural  ^Archibald  with  him),  ap- 
peared for  the  appellant,  who  was  the  sub-inspector 
4tf  factories  in  the  district.  The  policy  of  the 
LegislaturR  lately,  has  been  to  bring  within  the 
o^ration  of  the  Factory  Acts  a  variety  of  estab- 
lishmeots  not  originally  contemplated,  and  so,  many 
of  the  provisions  in  the  earlier  Acts  do  not  apply  to 
establishments  subsequenUy  erected.  It  is  not 
uecesau-y  that  the  premises  should  be  ill  together, 
•Ince  some  portions  of  them  might  really  be 
miles  away :  (^Ptdmer's  Shipbuilding  Compant/  v. 
O»aylor,  L.  Step.  4  Q.  B.  209),  parts  of  the 
factory  may,  indeed,  be  altogether  separated 
fmn  each  other,  if  they  constitute  one  trading 
ettablisbment.  rHAHKEK^J. — But  it  must  be  a 
trade  that  is  earned  on.  What  would  yon  to  a 
farm,  or  a  coal-pi^  or  a  brick-field  ?]  A  brick- 
field, I  should  say,  would  come  withic  the  definition 
of  a  factory.  fCocKnoBN,  C.  J. — There  must  be 
Hfty  persons.  I  do  not  find  from  the  case  that  this 
number  ta  engaged  in  any  department  of  the  busi- 
ness.] There  is  nothing  in  the  Act  to  show  that 
flfty  powma  are  to  be  working  In  one  place;  it  is 
enough  if  tiiey  are  within  the  precincts.  In  a 
factory  you  may  have  fifty  persona  engaged  In  one 
process,  and  all  the  others  be  engaged  in  distinct 
processes.  [HAHKBir,  J.— My  difflciuty  is  in  seeing 
"  '  tUi  Is  a  trade  CBtaMishment.  In.  Sutlom  r. 


Wheeln/,  7  East,  442,  it  was  held  that  a  devitee  of 
an  esUte,  partfrf  whldi  was  a  brick-ground,  mskiiig 
bricks  there  for  sale  generally  with  a  view  to  [Hvfit, 
is  not  a  trader  within  the  bankrupt  laws,  thongli  he 
purchased  the  cosls  and  some  of  the  wood  used  ia 
burning  the  bricks,  and  had  occupied  the  same 
ground  as  a  brickmaker  for  general  sale  before 
the  estate  came  to  him  by  devise,  for  tlus  ii 
but  a  more  beneficial  mode  of  enjoying  his  own 
estate,  by  carrying  the  soil  to  market  in  sn 
ameliorated  state,  and  is  not  a  buying  of  any  com- 
modity to  sell  it  agun.]  That  which  might  be  s  vay 
good  argument,  with  reference  to  a  statute  having 
one  object  in  view,  may  not  be  such  with  reference 
to  a  statute  having  another  object  Id  view.  The 
object  of  the  Factory  Acts  is  to  protect  people  wbo 
cannot  protect  themselves,  f  Msllor,  J.— 'Hiey  are 
found,  no  doubt,  to  be  very  beneficial.  HaHxsii,  J. 
— Yes ;  and  they  are  in  contemplation  to  be  ex- 
tended to  agricultural  labourers,  but  they  are  not 
extended  to  them  yet.  CocKnuRH,  C.  J.— A  man 
who  grows  hemp  may  have  a  rope  walk,  and  in  that 
case  he  would  carry  on  a  bntioess  quite  Independent 
of  his  agricultural  pursuits,  and  that  might  be  a  fac- 
tory.] Snppose  a  person  buys  the  lump  slate  and 
takes  it  far.  away,  and  sha]Kfl  it  into  an  article  at 
commerce,  is  not  he  a  manofacturer  ?  And,  if  so, 
why  is  lie  the  less  such  because  he  carries  on  the 
business  npca  his  own  quarry  ? 

Milvard,  Q.  C.  (with  him  Ranee),  tot  the  respoiH 
dent.— This  is  really  nothing  more  than  a  quany, 
and  the  slate  is  cleansed  and  shaped  to  reader  it 
saleable.  Tliese  premises  are  not  of  the  nature  of 
a  factory,  and  very  few  of  the  factory  regulations 
could  be  aptdled  to  tiiem.  [Cockburm,  C.  J.— No 
doubt  when  the  original  Factory  Acu  passed,  the 
Legi^ature  did  not  contemplate  so  wide  an  exten- 
sion ;  but  still  by  degrees  various  other  classes  of 
premises  have  been  included.]  None  of  the  Factory 
Acts  are  at  all  applicable  to  sucli  a  case.  The  case 
is  cerUinly  not  within  the  miscliief  vS  the  Factoiy 
Acts,  the  workpeople  work  In  the  open  air,  and  are 
not  confined  to  working  in  a  limited  space  as  in  an 
ordinary  factory. 

The  Solicitor- General  was  heard  in  reply. 

CocKncKN,  C.  J.-  I  am  of  o|Hnion  that  the  deci- 
sion of  the  justices  ought  not  to  be  reversed.  I 
believe  that  the  process  in  this  case  was  a  mannfac- 
turing  process,  and  I  entirely  agree  that  if  the  pro- 
prietor of  the  Boiluses  the  produce  as  I  illuatratedui 
the  case  of  a  rope  walk,  that  is,  if  he  uses  the 
produce  by  working  it  up  for  the  purposes  of  com- 
merce, otherwise  than  for  the  mere  purpose  of 
making  it  saleable,  it  would  be  con^dered  as  a 
manufacturing  process  within  the  Act.  I  thia^ 
however,  that  what  takes  place  In  the  present  case 
is  merdy  a  matter  incidentsl  to  the  working  of  the 
quarry.  I  take  it,  that  the  object  in  view  is  to  con- 
vert the  soil  which  is  quarried  into  a  shape  that 
shall  mshe  it  saleable,  and  I  cannot  think  th«t  that 
is  what  the  Legislature  intended  by  the  wads 
"  manufacturing  process."  I  look  upon  the  sheds  as 
mere  accessories  to  the  quarry,  and  used  for  qnany 

finrposee,  and  I  cannot  imagine  that  theLegislatnie 
n  these  enactmeots  had  any  intention  to  include 
them  in  tbe  terms  it  has  used.  The  Legislature  has 
not  yet  declared  that  open  processes  are  to  be  within 
the  enactments,  ^e  Solicltor-Qeneral  has  ad- 
mitted that  in  the  first  iasunce,  when  the  le^da- 
tion  was  commenced  with  reference  to  factories,  the 
L^slatnre  had  in  Tiew  tiie  cases  of  persons  shut 
op  in  buildings  where  the  air  might  be  impure,  and 
where  young  children  and  girls  would  be  subject  to 
great  restrictions.  By  degrees,^  ^doubt,  this  legte- 
btltn  has  been  extended  to  pi 
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parsDtta  not  originally  intended.  But  the  leguln- 
tare  bos  not  yet  incladed  open  air  proceMes,  except 
in  certain  exceptional  casea,  in  which  special  legis- 
latioD  has  taken  place ;  and  although  I  agree  that 
veougbt  not  to  be  too  aitnte  in  Buch  cases  as  thta, 
yet  we  ought  not  to  outstrip  the  Legislature  in 
applying  remedies  for  suggested  defects ;  and  I  may 
my  that  I  cannot  think  that  the  ordinary  purposes 
ol  quarryioji  were  intended  to  be  included  in  tbeso 
oiBCtmente.  When  the  Solicitor-General  suggests 
that  such  a  case  as  this  is  within  the  erii  proper 
to  be  remedied,  I  answer  that  it  may  be  so,  but  tliat 
certainly  it  is  ii»t  within  the  evils  originallpr  con- 
templated. Here  we  haro  the  proceiaes  earned  oA 
in  the  open  air,  and  consequently  the  evil  of  working 
in  a  confined  atmosphere  docs  not  arise,  nor  docs  the 
evil  exist  of  the  mingling  of  the  sexes,  or  the  col- 
lecting together  of  a  great  number  of  very  young 
pmons,  and  although  they  may  not  have  ue  ad- 
TBOtage  of  the  proTisions  for  education,  this  is  no 
more  than  we  find  in  other  pursuits  to  which  the 
Factory  Acts  do  not  apply.  Although  possibly  it 
might  be  advantageous  to  include  such  a  case  as 
this  in  the  Factory  Acts,  yet  it  must  be  for  the 
L^jtlature  to  intoiere  when  it  thinks  proper 
time  for  to  doing  has  arrived.  At  present,  looking 
to  the  circumstances  of  this  case,  and  considering 
that  the  work  is  done  in  a  quarry  in  the  open  air, 
and  that  really  few  of  the  evils  contemplated  by  the 
Factory  Acbs  arise,  we  should  be  misinterpreting  the 
law  if  we  put  upon  it  the  ooostractioa  which  is 
desiied  by  the  appellant. 

Uellor,  J. — I  am  ef  tho  same  opinion.  At  a 
certain  period  of  the  argummt  my  mind  certainly 
fluctuated  upon  the  aubject,  but  I  am  now  quite 
■atisfled  that  the  Factory  Acta  do  not  apply  to  inch 
a  case  as  tUs.  The  question  has  always  been  dealt 
irith  by  the  Legislature  as  one  of  puUie  policy, 
and  if  we  extended  the  Factory  Acts  ao  as  to  inclDde 
qnarries,  we  should  do  so  upon  a  mere  surmise  of 
onr  own,  and  I  cannot  help  thinking  that  if  the 
Legisl^ure  intended  that  these  Acts  should  apply, 
it  would  have  maitiooed  slate  quarries  and  stone 
uarries  in  terms.  I  therefore  perfectly  concur  in 
the  views  ex^eiKd  by  my  hori. 

HAKVEir,  J. — I  also  am  of  the  same  opinion.  I 
concur  with  the  Solicitor-General  in  opinion  as  to 
the  desirability  of  powers  being  conferred  to  bring 
sucli  a  case  as  this  within  some  of  the  regulations 
of  the  Factory  Acta ;  bat  I  think  that  the  Legisla- 
ture by  what  it  has  enacted  could  mrer  baTC  inteoded 
that  luch  an  empli^ment  shovM  b«  subject  to  mcb 
Acts.  I  cannot  certainly  come  to  the  conclnsioo 
that  it  was  the  intention  of  the  Legislature  that 
inch  a  case  should  be  included  wltliin  the  operation 
of  these  Acts.  I  cannot  but  think  that  as  so  many 
ooeupationa  have  been  mraUoned  in  various  Acts, 

8 Harries  would  have  been  included  in  express  terms 
'  intended.  I  agree  with  my  Lord  that  such 
pemises  are  not  induded  in  the  Factory  Acts;  but 
if  I  were  aittiu :  alone  to  dedde  this  cai»,  I  should 
dedde  it  upon  somewhat  narrower  grounds,  as  not 
in  fact  being  n  process  by  way  of  trade.  I  agree 
that  the  question  of  trading  as  illustrated  by  the 
modem  bankrupt  laws  ia  not  coDclustve;  butltUok 
when  a  peraon  is  using  bis  own  land  he  cannot  be 
said  to  be  carrying  on  a  trade.  In  \Vf.t/a  v.  Purier, 
1  T.  B.  3G,  Lord  Mansfldd  thus  expresses  himself, 
"As  to  the  first,  brickmaklng  for  sale,  abstractly 
considered,  is  in  fact  carrying  on  a  trade  and  seeking 
to  live  by  the  ^ofits.  Uaoy  things  are  necessary 
to  be  bought  videh  can  only  be  pud  for  by  the  lale 
<rf  the  bricks.  The  credit  la  given  to  no  visible 
fnud,  but  merely  on  the  speci^tioii  of  the  iwofits 
npected  to  arise  from  the  sale  of  the  bricks.  But 
tbe  (Ejection;  it  that  William  Beraud  tented  the 


brick  ground,  and  uoosequently  that  the  bricks  were- 
the  produce  of  liis  own  Innd.  From  the  authorities 
that  have  been  cited,  and  the  reason  of  the  thing, 
I  take  the  true  distinction  to  be  this :  If  a  man 
exercise  a  manufacture  from  the  prodnce  of  hia- 
own  land,  as  a  necessary  or  usanl  mode  of  reai^ng 
or  enjoying  tliat  produce,  and  bring  it  advan- 
tageously to  market,  be  shall  not  be  considered  aa 
a  trader,  though  lie  buy  the  necessary  ingredients 
and  materials  to  fit  it  for  market,  as  in  the  case  of 
a  farmer  who  makes  cheese  on  his  own  lend,  and 
who  buys  runnet  and  salt;  or  as  in  a  case  men- 
tioned at  the  bsr,  where  a  man  makes  his  own 
apples  into  cider,  though  there  be  an  expense- 
attending  the  operation,  and  thongh  many  things 
are  to  be  bought,  and  some  mixture,  yet  he  is  no 
trader,  for  it  is  the  usual  mode  of  enjoying  the 
land  in  the  cider  counties.  So  in  the  alum  wwrkt^ 
as  deteraiinod*  where  the  operation  was  proved  to 
be  the  necessary  and  constant  mode  practised  by 
the  proprietors  of  alum  works.  Or  like  tho  case  of 
the  coal  mines,  where  raising  them  out  of  the  pit 
is  as  necessary  to  tho  enjoyment  of  the  land  a» 
thmhiag  corn,"  &c  There  here  follows  the  qnali- 
flcaUon  which  it  suggested  as  applicable  to  the  pre- 
sent case:  "But  where  tho  produce  of  the  land  Is 
merely  the  raw  material  of  a  manufacture,  and  used 
as  such,  and  not  as  tlio  mode  of  enjoying  tho  pro- 
duce of  the  land  ;  in  short,  where  the  produce  of  the 
land  is  an  insignificsnt  article  in  comparison  widi 
the  whole  expense  of  the  manufacture,  there  he 
ought  to  bo  wnsidered  as  a  trader."  Well,  then, 
applying  that  case  to  the  present.  Where  a  large 
landed  proprietor  who  is  possessed  of  a  mountain, 
which  he  finds  convenient  to  turn  into  slate ;  can 
be  by  so  dcung  be  said  to  be  carrying  on  a  trade  ? 
I  should  say  nut.  The  ordinary  use  of  the  alate  ia 
for  roofing  purposes,  and  it  must  be  observed  that 
it  is  only  with  reference  to  that  that  as  many  aa 
fifty  persons  are  employed.  Upon  these  grounds 
I  agree  that  our  judgment  should  be  for  the 
respondent. 

Jadgmatt  fir  tJu  rt^peadeiU. 

Attorney  for  the  appelltnt,  Tl  e  SoUaior  to  Ae 
Treamn/, 

Attorneys  for  the  respondent,  DawM  and  Birgm, 
Kuneatoo. 


C0T7&T  OF  COKICON  PZ.VAB. 

Bflportsabylf.  W.  tfcKBi.um.aiidH.  H.Boczim,'BBqii„ 
lluTlaUTMt-Law . 

Thundaif,  Jfov.  19, 

BsiarowB  v.  Booih. 

Trvstee  Act  1850,  si;  28,  8S,  84— ri-aites  Act  1858, 
tect.  ^—Lordoiminor~~Co,^eld»f  new  tnutet  iff— 
AdiitUluitce — Doable  Jint, 

P.,  a  trustee  of  copjhatds,  devised  (hem  to  who  wom 
not  At*  customary  heir,  and  died.  S.  haciny  dischtimed 
tke  devise,  and  P.  J.,  the  ciiatomary  heir  of  P., 
being  beyond  the  jurisdiction  of  the  Court  of  Qtancer^; 
tke  court,  vpoa  the  petition  of  the  cvtais  gne  Iru*', 
made  an  order  appoinlinj  A.  B.  trastee  of.tht  ta  d 
lands  in  place  of  P.,  and  resting  in  kirn  all  tke  etfffe 
of  P.  in  the  said  land».  The  hrdt  of  the  m  inor  tHd 
not  consent  to  the  said  order  ■* 

Held,  that  the  lords  of  lU  minor  were  nd  thtitlsd,  Ij/ 
either  common  taw  or  ttfUutt^  to  demjud  a  douhe 
fine  from  A.  B.  on  adatauon. 

Special  caae  stated  br  content. 

This  was  an  action  brought  to  recorer  the  sum 
of  266/.  for  fines  claimed  to  be  payable  by  the  de- 
fendant as  customary  tenant  of  ctriain  copyholds 
or  customary  tenemenU  Of  the  manor  of  W<t9lo:d, 


Bristowb  v.  Booth. 
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to  the  plaiatifff,  u  loidi  of  the  laid  nuuwr  of 
Woodford. 

Tbe  plaintitFfl  are  Itnda  of  flie  Mid  muuv  of 
Woodford  in  Euez. 

On  the  12th  April  1617  Peter  Paterson  wm,  on 
the  vonender  of  Sir  Edwin  Boynton  Sandys,  ad- 
mitted touDt  of  the  siUd  copyholds  or  cuatomary 
tenemettta  of  Ae  aaid  manor. 

Hie  cuBtran  of  the  aaid  manor  aa  to  descent  ii 
borongh  Engliab,  and  extends  to  coUaterala. 

The  aaid  Peter  Paterton  died  on  the  26th  Oct 
I860,  and  by  hia  will  duly  executed,  dated  the  1st 
April  1857,  he  gare  and  devised  all  hia  copyhold 
and  cuatiMDaiy  hereditaments  whatsoerer  and  where- 
•ovrer,  vnio  his  son  Peter  Patenon,  his  heira  and 
aasigna,  according  to  the  custom  of  the  said  manor, 
whereof  the  same  were  held  upon  the  trusts,  never- 
theless and  subject  to  the  powers,  proriaions,  and 
declarations  thereinafter  declared  and  contained  of 
and  ooneeming  the  same. 

Hie  aaid  will  was  dnly  proved  on  the  12th  Dea 
I860,  in  Her  Majesty's  Court  ot  Probate  by  Sophia 
Faterson,  Peter  Pateraoa  the  aon,  and  John  White, 
the  execntora,  power  being  icpnrred  to  Mary  Pater- 
son  for  her  also  to  prove. 

On  the  24th  Oct.  1661,  the  s^d  Peter  Paterson, 
the  aon,  was,  at  a  court  held  for  the  said  manor, 
admitted  tenant  to  the  lord  of  the  aaid  manor  of 
the  aaid  coi^holda  or  cuttomary  tenementa,  whereof 
tiie  add  Peter  Paterson,  the  father,  died  so  seised, 
and  which  were,  by  his  will,  so  devised  to  the  said 
Peter  Paterson,  the  ton,  to  have  and  to  b(dd  the 
aame,  with  the  appurtenances,  unto  the  said  Peter 
Patereon,  the  son,  bis  beira,  and  aasigna,  according 
to  the  tenor  and  effect  of  the  aaid  wiU,  and  accwd- 
log  to  the  costom  of  the  manor,  to  hold  of  the 
lord  by  the  rod,  by  copy  of  court  roll,  at  the  will  of 
tiie  lord,  according  to  custom  of  the  aaid  manor, 
by  fealty,  and  the  rents,  flnea,  suits,  duties,  customs, 
and  services  tbwetofore  due,  and  of  right  accos- 
tomed  to  be  pdd,  don^  and  performed  for  the  same. 

The  onitwn  of  the  laid  manor  of  Woodford  does 
not  teoogniaa  or  tate  any  notice  of  trusts,  and  the 
oaatom  of  the  manor  makes  no  diffnence  in  reapect 
of  the  fines  and  fees,  whether  the  tenant  is  admitted 
aa  trustee  or  in  his  own  beneficial  right. 

The  aaid  Peter  Paterson,  tbe  son,  died  on  the  20th 
June,  1864,  without  issae,  having  first  duly  made 
and  pobliahed  hia  last  will  and  teatament  in  writing, 
of  wliiditliefoUiowiogisac<9y: 

TUs  ia  tlu  laat  wiQ  and  testuunfe  of  me.  Pet«r  Patanoii, 
of  Ho.  7,  FBJk-road,  HoUomy,  in  the  countr  of  UiddteM^ 
gentleman.  I  gin,  derise,  mud  bequeath  all  mj  real  aud 
personal  estate  and  effectk  of  whaterer  nature  or  Usd 
■oeTer,  unto  m7  dear  wife,  Saimh  Paterson,  her  heirs,  ezeoa- 
txffa,  administratora.  and  asalgna,  acoording  to  tbe  reepeo- 
tiTe  natiue  and  qualitlea  tbareof.  for  his  and  their  own  ase 
and  benefit  abeolatelT;  and  I  appoint  aj  said  wife  Bazah 
fatanon  sole  ezMotrlz  of  this  mj  lart  wlU,  herebr  reTok. 
ing  all  wiUa  br  me  at  any  time  heretofore  made,  and  do 
deolaxe  this  aume  to  be  mj  laat  will  and  testament.  In 
witatesa  whereof  I,  the  said-  testator,  Peter  Paterson,  hare 
baraoato  aat  Bay  hand,  tUa  8id  Manh,  188S. 

The  will  of  Peter  Pateraon,  the  aon,  was  proved 
on  the  14th  July  1864,  in  the  principal  registry  of 
Her  Majesty's  Court  of  Probate,  by  Sarah  Pater- 
son, tbe  widow  and  sole  executrix,  and  the  said 
Sarah  Paterson  aa  such  devisee  aa  aforeaaid  waa, 
according  to  the  coatom  of  die  a^  manor,  the 
prmw  peraon  to  be  adm^ted  tenant  m  the  court 
rolu  of  the  said  manw  of  the  said  copyholds  or 
cnatomary  tenements  and  hereditamenu  of  the  said 
manor  whereof  the  said  Peter  Paterson  the  son  died 
■eised  or  possessed  as  trustee  under  the  will  of  hia 
father,  Peter  Paterson  the  elder. 

The  said  Sarah  Pateraon  waa  never  admitted 
tanaa^  by  the  Icvd  or  lonla  <tf  the  said  manor,  of 
the  said  oi^Md  <nr  enatomary  heieditamaitB 
beninbafata  laantiraed,  or  any  of  them,  and  on  ^ 
lOth  Harrises  aha  daly  made  and  ilgn^  a  dMdof 
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diaclaimer,  a  oopy  of  which  waa  as  foUowa:  [The 
case  here  set  out  the  deed  of  disclaimer.] 

At  the  date  and  execution  ot  the  aaid  deed  of 
disclaimer,  the  defendant  admita  that  one  Prier 
Jamea  Paterson  was  the  nephew  and  cottomvy 
heir-at-law  of  the  aaid  Peter  Pateraon  tlie  yoangv^ 
according  to  the  cnstom  of  the  aaid  manor  of  Wood- 
ford, and  that  the  aaid  Peter  James  Pateraoa  was 
then,  and  is  now,  living  out  of  the  jorisdiction  cf 
Her  Majes^'s  coorta  of  law  and  equity,  and  lite 
aaid  Sarah  Pateraon  haa  not  at  any  time  made  amr 
claim  for  freebench  in  respect  of  vta  said  ccfjtaoH 
or  cnatomary  hereditamenta. 
'  The  plaintiffa  oootend  that  on  tbe  eneoUoo  ef 
the  said  deed  of  diaehumer  by  the  aaid  Sarah  Pata^ 
aon,  tbe  copyhold  or  cnatomary  bereditamenta  ot 
which  the  aaid  Peter  Pateraon  the  yonngor  Hei 
seised  or  possessed  as  devisee  and  tmatee  midv  tfae 
will  of  the  aaid  Peter  Paterson  the  elder,  descended 
to  and  became  vested  in  the  aaid  Peter  Jams 
Pateraoa  as  the  customary  heir-at-law  of  the 
Peter  Paterson  tbe  younger,  and  on  auch  descent 
the  phuDtilfs,  as  lords  of  the  manor  of  Woodfotd, 
claim  to  be  entitled  to  a  fine. 

On  the  80th  May  1866  the  said  Sarah  Paterson, 
in  conjimction  with  William  Paterson  and  his  iofant 
children  Jane  Sophia  Pateraon,  William  Wadbrook 
Pateraon,  Francia  Hary  Fatmon,  Alfred  WUla 
Paterson,  and  Walter  Saunders  Pateraon,  by  Um  aa 
their  fa^er  and  next  friend,  and  Sophia  Patemn 
and  Jobn  White  (all  the  parties  except  tbe  asid 
Sarah  Paterson  being  plaintiffs  and  defendants  in  a 
suit  then  pending  in  Her  Majesty's  High  Court  of 
Chancery),  presented  their  petition  to  tbe  Bigjit 
Honourable  the  Maater  ot  the  RoUa,  which,  after 
sUting  the  will  and  codldl  of  tha  sdd  Peter 
Paterson  the  elder,  tbe  trusta  thereby  dedsred 
of  his  real  and  copyhold,  or  customary  heredita- 
menta, his  deatii,  proof  of  hia  will  and  oodicallk 
the  admiasion  of  the  aaid  Peter  Pateraon  tfie 
yoanger  to  tbe  coj^hold  or  customary  heredita- 
menta, a  anit  instituted  in  I860  in  the  High  Coort 
of  Chancery  for  adminiatratioa  of  the  estate 
of  the  nid  Peter  Paterson  the  eldnr,  tbe 
proceedings  which  had  taken  place  in  the  rait,  tte 
will  of  the  said  Peter  Pateraon  tbe  younger,  bis 
deatli,  proof  of  his  will,  and  the  deed  of  diaclaimer 
ot  the  said  Sarah  Paterson,  then  stated  that  it  had 
become  necessary  to  ^point  a  new  tmatee  ot  tba 
said  ec^yhold  or  cnatomary  hereditamenta,  in 
stitntion  for  tbe  aaid  Peter  Pateraon  the  younger; 
and  it  was  impoadble  so  to  do  without  the  aa^st* 
ance  of  the  Court  of  Chaneeiy,  and  that  Abraham 
Bootii  (the  defendant  in  thia  action)  waa  a  fit  and 
proper  peraon  to  be  appointed  truatee  of  the  aaid 
cwflKwd  or  ooatomary  henditamaatay  and  wai 
wUUng  to  aorept  the  oOoe  ot  aneb  trustee.  Tbe 
petition  then  pnjed  (amongat  other  things),  that 
the  d^endant,  Abraham  Bootli,  might  be  appointed 
audi  trustee  and  that  all  the  estate  and  interest  in 
tbe  MiA  copyhcdd  or  cuatomaiy  hereditament^ 
which  wonld  nave  veated  in  tbe  aaid  Sarah  Pater- 
aon, if  aha  bad  aeoapted  tbe  devise  of  the  aaid  hcm- 
ditamenta  in  tbe  haid  will  of  tbe  aaid  Pet«r  Pato^ 
aon  the  yoanger  contained,  might  veat  in  the  aaid 
Abraham  Booth,  upon  the  trusts  by  the  will  of  the 
said  Peter  Pateraon  the  .elder  dedared  concenung 
the  same,  or  aneb  ot  -them  aa  wen  then  anbriatiag 
or  capable  of  taking  eSooi. 

On  the  Srd  Jnne  1865  the  aaid  petition  waa  heaid 
before  the  Right  Hon.  the  Master  of  the  RoUa,  and 
hia  Honour,  by  an  <Hder  of  tliat  data,  did  (amongat 
other  thinga)  order  that  the  aaid  Atoaham  Booth, 
the  defendant  in  this  action,  be  appointed  a  tmstaa 
of  tbe  will  of  tbe  said  Peter  Paterson  the  dder,  so 
far  as  it  related  to  tlie  copyhold  or  eoatoow?  h«a- 
dltamaata  deviaed  Uieteby  in-aabstitatiAn  for  tko 
•aid  Fater  Patewoft  ^aB>ujito  ^^gjg"*"* 
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HonoDT  did  alao  order  that  all  the  eatats  aad  inte- 
Tcat  in  tbe  aaid  copyhold  or  custonwry  heredita- 
ment* derised  br  the  will  of  the  said  Peter  Pater- 
am  the  elder,  which  would  baYe  rested  in  tbe  said 
Sanh  Paterson  if  the  had  accepted  the  deTiae  of 
the  Hid  hereditament*  in  the  uid  will  of  the  aaid 
Petereon  the  yonnger  contained,  ihoald  rett  In  the 
••id  Abraham  Booth.  Upon  the  tinuts  by  fhe  will 
of  the  said  Pet«r  Paterwa  the  elder  dedued  oan- 
ceming  tbe  tame  or  nich  of  them  as  were  then  nib- 
tfating  or  capable  of  taking  effect 
•  Hie  lords  and  stewards  ot  the  said  manor  (rf 
Woodford  were  no^  nor  were  nor  was  any  or  either 
of  than,  partiee  or  party  to  the  said  petltton  of  the 
■aid  Sarah  PatcraoD,  nor  to  the  other  promedings  on 
wUch  the  said  order  of  the  Right  Hon.  the  Master 
c(  the  Bolls  of  the  8rd  Jnne  1666  was  founded,  nor 
bad  tbe  said  lords  and  stewards,  or  any  or  either  of 
thetn,  any  opportunity  whaterer  of  beiag  heard, 
either  by  oonnsel  or  otherwise,  against  the  maUng 
of  tiie  said  order;  and  the  sidd  Imrds  and  stewards, 
or  any  or  eitiier  of  them,  did  not  consent  to  the 
making  of  tbe  said  order  of  the  8rd  Jane  1866. 

Oa  the  28rd  Jan.  186^  the  plaintiffs,  as  lords  of 
the  manor  of  Woodford,  before  John  Corerdale, 
Aeir  steward,  held  a  general  conrt  baron  and  cas- 
tonuoT  ooort  of  the  said  manor,  at  which  tbe 
defiendant  appearad,  rad  l^y  Tirtne  <tf  the  said 
order  of  die  Mdd  8rd  Jone  1866  dalmed  to  be 
admitted  as  a  tenant  of  the  manor,  in  respect  of 
the  copyhold  and  cnstomary  bCTeditaments  derised 
Om  will  of  the  said  Peter  Paterson  the  elder, 
mider  the  said  order,  and  offered  to  pay  one  fine  on 
beinff  admitted:  and  the  said  John  Corerdale,  as 
•ttoh  steward,  oftteed  to  admit  him  ai  radi  tenant, 
OB  payment  of  two  fines,  hnt  he  refnsed  to  pay  two 
fines  on  the  admlsdon,  and  the  said  steward  refosed 
to  admit  him,  and,  snbseqnently,  at  the  said  court, 
a  proclamation  was  made  according  to  tbe  custom 
at  tbe  swd  manor,  for  tbe  heir  of  the  said  Peter 
Fateraon  the  younger  to  come  into  court  and  take 
ftdn^tteDce  to  the  laid  copgdudd  m  eostomary  here- 
mCunent^  otherwise  the  same  wotdd  be  seized  into 
the  hands  of  the  lords  of  the  manor  for  want  of  a 
tenaat,  and  the  said  Peter  James  Paterson,  the 
nephew  and  cnstomaiy  heir-at-law  of  tbe  said  Peter 
Paterson  tbe  younger,  did  not  appear  and  apply  to 
be  admitted,  and  has  nerer  since  appeared,  and  has 
in  fact,  been  admitted  a  tenant  of  the  said 
manor  according  to  the  custom  thereof,  in  respect 
or  the  eqpybold  or  cnstomaiy  hereditunents  devised 
tiy  the  wiU  of  the  said  Feter  Paterson  the  elder. 

On  the  leOi  April  1866  the  plaintiffs,  as  lords  of 
the  manor  of  Woodford,  presented  their  petition  in 
the  befwe-mentioned  suit  in  the  High  Conrt  of 
Cbanceiy,  to  the  Bight  Hon.  the  Master  of  the  Bolls, 
and  after  the  statamoits  and  aUegatioos  therein 
contained,  which  are  unnecessary  to  be  stated  in 
this  case,  prayed  his  Honour  (amongst  other  things) 
that  the  before-sUted  order,  dated  the  3rd  Jane 
186^  might  be  discharged  or  rerersed,  and  that,  if 
Mcossaiy,  the  petition  upon  which  such  order  was 
made  might  be  re-heard  before  his  Hoaonr. 

On  the  24th  April  1866,  the  said  petition  came 
on  to  be  heard  before  his  Honour  tbe  Master  of  the 
BoUs,  and  on  such  bearing  his  Honour  dismissed 
the  petition  with  costs  to  be  paid  by  the  petitioners. 

On  the  80th  April  1866,  the  plaintiffs  as  lords  of 
the  manor  of  Woodford  presented  their  petition  of 
■jnaal  to  the  Bight  Honoorable  the  Lord  High 
Ghancellor  of  Great  Britahi,  and  after  the  state- 
ments and  allegations  therein  contained,  which  are 
minecessary  to  be  set  out  in  this  case,  prayed  bis 
Lordship  (amougat  other  things)  that  tbe  before 
mentioned  petition  of  Sarah  Paterson,  and 
the  plaintiffs  and  defendants  in  the  suit  in  the  High 
Cowt  of  Chancery  might  be  reheard  before  bis 
Lordahlp,  and  that  the  before  stated  orders  of  his 
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:  Honour  tbe  Master  of  the  Bolls  of  the  8rd  June 
1865,  and  the  24tb  April  1866,  might  be  disoliarged. 
or  Taried,  and  that  an  order  might  be  made  as 
prayed  b^  the  petition  presented  by  the  petitioners 
(the  plaintiffs)  as  aforesaid,  or  that  hia  Lordship 
would  be^eaaed  to  make  such  further  or  other  order 
on  thetiremiseB  as  to  his  Lordship  should  seem  fit. 

On  tbe  30th  May  1866  the  last-mentioned  petition 
of  the  plaintiffs  came  on  to  be  heard  bef  ore  the 
Lords  Joatices  of  tbe  Court  of  Appeal  in  Chancery, 
and  on  that  day  tbe  Lords  Justices  did  (amongst 
other  ttiingB)  which  are  unnecessary  to  be  set  out 
in  this  case,  order  that  tbe  orders  of  the  Bight  Hon. 
the  Master  of  the  Bolls,  dated  respectirely  the  8rd 
June  1866,  and  tba  24th  April  186^  so  far  as  thf^y 
related  to  tbe  c(^yhold  premises  hd(d  of  the  manor 
of  Woodford,  should  be  varied,  and  should  be 
follows,  that  is  to  say : 

TiMir  Lordships  do  order  ttwt  ths  said  Abniuun  BMrib 
bo  appointed  ft  tmstes  ot  the  wiU  of  Petcv  Fatenon  the 
elder  in  sabsUtntion  for  Pataz  PBtersoa,  the  Touagsr. 
dooMted.  And  the  peUUooan,  es  the  lords  of  thamajuvof 
'Woodford,  far  tbetr  oooBsel  oonssntiiw,  snd  the  said 
Afarsham  Booth,  by  hia  undAEUiiig  to  aStdt  in  snj  aeUoB 
at  Isw,  to  he  bronght  br  the  said  lozda  for  their  fine  or  flnss 
that  be  has  been  admitted  to  the  ooprhold  ud  eaitornvj 
hereditaments  herefaufter  mentiOBM,  It  Is  ordered  thu 
without  pnrtndice  to  knj  qneeUon  what  fine  or  finae  is  or 
ax*  payable  to  tbe  lords  of  the  Mid  manor  in  xeapeot  of  the 
■Did  hereditaments,  the  ooprbold  or  onetomur  haredita- 
menta  deTised  by  the  will  a  the  said  Feter  Fatenon  the 
dder,  end  held  at  the  said  manor  ot  Woodford,  do  rest  in. 
the  sail  Abraham  Booth  for  the  artate  of  the  said  Feter 
Fatersom  the  Toonger  therein,  to  be  held  by  the  said 
Abraham  Booth  aptm  the  exisUng  troets  ot  the  eald  will. 
And  it  ii  ordered  that  the  costs  ot  the  petitioa  presented 
to  the  Hester  of  the  Bolls  oa  the  leth  Aioil  18M,  and  ot  tlw 
appeal  petitioD  and  ot  tbe  mwntoawM  la  the  patUtea  bmi^ 
ttoned.  and  any  other  eoats  bs  i— eiisd  ntttl  after  tha 
action  by  the  peUtkmeiaflDE  the  said  Am  orflassdUUham 
been  disposed  of. 

The  defendant,  for  tbe  pnrposes  of  this  cas& 
admits  that  he  was  duly  admitted  tenant  of  the  sa^ 
copyhold  or  customary  tenement  to  the  plaintiffs,  as  . 
lords  of  the  said  manor,  and  that  the  plaintiffs  are 
entitled  to  one  finc^  payable  by  the  defendant,  for 
such  his  admiwioo,  and  that  the  said  hereditaments 
are  worth  about  751  a  year.  And  the  plaintiffs,  for 
the  purposes  of  this  case,  admit  that  the  d^enoant 
was  wiliiog,  and  offered  to  pay,  one  floe  for  admis- 
sion, and  that  the  plaintiffs  reused  toat^Mpt  such  one 
fine,  and  claimed  to  hare  two  fines  paid  upon  sach 
admission. 

By  the  custom  ef  the  manor  a  fine  is  payaUe 
upon  the  descent  of  the  copyhold  to  the  customary 
heir ;  and  there  is  eridence  that  if  the  customaiy 
heir  baa  not  been  admitted,  the  person  who  next 
claims  to  be  admitted  has  nerer  been  admitted 
exceot  upon  payment  of  two  fines  and  sets  of  fees, 
whicn  payment  has  been  inrariably  enforced  in 
such  cases ;  but  in  all  cases  of  persons  claiming  to 
be  adndtttd  after  a  descent  to  the  customary  heir, 
where  the  customary  heir  has  not  been  admitted, 
the  person  so  claimiog  to  be  admitted  has  claimed 
through  the  heir. 

The  defendant  contends  that  the  custom  of  pay- 
ment of  two  fines  and  sets  of  fees  is  not  applicable 
to  him  under  the  circurastaaces  stated  in  this  case. 

No  admission  fees  or  finea  hare  been  pud  In 
respect  of  the  said  hereditaments  to  the  lords  and 
stewards  of  the  said  manor,  or  either  of  them,  since 
the  death  of  Feter  Paterson,  the  younger ;  and  the 
question  between  the  parties  is,  whether  two  fines 
and  sets  of  fees  are  payable,  or  only  one. 

The  question  for  the  opinion  of  the  court  is :  Are 
the  plaintiffs,  as  lords  of  the  said  manor,  on  the 
admittance  of  the  said  Abraham  Booth,  as  tenant 
of  tiie  said  copyhold  and  customary  hereditaments, 
under  the  facts  before  mentioned,  entitled  to  one 
floe  or  two  fines,  or  to  a  double  fine  ?  The  pl^n- 
tiffs  costs  of  the  action  and  the  defendant's  costs 
of  defence  are  left  to  the  decision  of  the  co^  if 
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th^  10  please  to  make  lueh  order,  or  orden  u  to 
the  aame,  as  tbey  may  consider  fit. 

ArcAibald  (Cbwwwith  bim)  for  the  plalntifFa. — 
The  present  question  turns  on  the  construction  ire 
put  upon  the  'i'riistee  Acts  of  1850  and  1632 
(13  &  14  Vict.  c.  60,  and  15  &  IG  Vict.  c.  65),  iind 
the  view  to  be  taken  of  the  order  of  the  Lords  Jus- 
tices set  oat  in  the  case.  The  32nd  section  of  the 
Act  of  1850  ibuirs  that  the  effect  of  the  order  was 
to  substitute  die  defendant  for  the  person  who  at 
tiie  date  of  the  order  was  the  trustee  of  these  lands. 
That  person  wig  Peter  James  Faterson,  in  whom, 
after  the  discUimcr  hy  the  widov  of  Peter  Faterson 
the  younger,  the  legal  estate  was  Tested,  and  who 
vlearly  was,  in  contemplation  of  law,  the  trustee  of 
these  lands.  Here  the  28th  section  of  the  Act  of 
1850  comes  into  operation,  the  effect  of  which  is  to 
carefully  guard  the  rights  of  lords  of  manors,  where 
a  flubstitntion  of  trustees  is  made  in  the  case  of 
copyhold  lands.  [Botill,  C.  J.— The  latter  part 
of  uio  section  seems  to  contemplate  only  a  case 
where  the  court  directs  another  person  to  execate 
^'such  acts  or  instruments"]  Tlie  section  applies 
to  an  order  ftppoiotlng  a  trastcc.  Now  P«ter  James 
Paterson  was  never  admitted  on  the  rolls  of  this 
manor,  and  ss  the  defendant  was  appointed  trustee 
in  substitution  of  him,  and  must  deduce  hia  title 
t'irougli  hiui,  lie  mast  pay  a  fine  both  for  Peter 
James  Faterson  and  himself  on  hia  admission.  The 
Legislature  was  careful  in  framing  this  28th  section, 
that,  though  tbey  might  dispense  with  certain  formal 
acts,  they  should  not  curtail  the  rights  of  the  lords 
of  manors  to  their  payments.  On  the  disclaimer  by 
the  widow,  the  state  of  things  was  just  as  though 
Peter  Faterson  the  younger  had  died  intestate,  and 
the  lords  of  tlie  manor  were  then  entitled  to  require 
the  customary  heir  to  come  in  and  be  admitted : 
(Shelford  on  Copyholds,  1G70  The  heir  might 
alienate  without  admission,  but  in  that  case  the 
alienee  would  hnvc  to  pay  two  fines.  Without  the 
aid  of  the  statute,  nobody  but  Peter  James  Paterson 
could  possibly  get  ou  the  roll  of  this  manor  as 
tenant  of  these  lands  without  paying  two  fines,  and 
the  8tatat&  so  far  from  infringing  or  curtailing  the 
rights  of  the  lords,  carefully  guards  them.  Before 
1S15,  a  copj'boldcr  wishing  to  dcrise  his  lands,  had 
to  uinkc  a  surrender  of  them  to  the  uses  of  his  will. 
It  was  the  object  of  55  Geo.  8,  c  192,  to  render 
this  formality  unnecessary,  but  the  statute  carefully 
guarded  the  right  of  the  lord  to  a  double  fine  in 
such  a  case.  Then,  again,  let  us  take  the  case  of 
the  first  Baukruptcy  Act  (13  Eliz.  c  7).  In  the 
case  of  Drwy  v.  Man,  1  Atk.  94,  Lord  Hardwicke 
shows  that,  when  a  bankrupt's  estate  is  by  force  of 
the  Act  vested  in  his  assignees,  if  these  assignees 
aub*equently  sell,  the  vendee  has  to  pay  two  fines, 
one  fur  the  admission  of  the  assignees  and  one  for 
his  own.  Lord  Hardwicke  accordingly  recommends 
that,  to  obviate  this  difficulty,  "commissioners  of 
bankrupts  shall  for  the  future  except  copyholds  out 
of  the  deed  of  assignment  of  the  bankrupt's  estate, 
because  it  would  save  the  expense  of  two  iines." 
Lord  Hardwicke  also  recommended  that,  in  future 
legislation,  it  would  be  very  proper  to  remedy  this 
inconvenience  with  respect  to  copyholds.  This 
recommendation  was  followed  in  the  Bankruptcy 
Act  of  1825  (6  Geo.  4,  c.  IG),  by  sect.  64  of  which 
the  commissioners  are  to  convey  all  lands  except 
oopvhold  and  customary  Isnds  to  the  assignees.  As 
to  the  copyhold  lands  of  the  bankrupt,  it  is  provided 
(sect.  G8)  that  the  commissioners  shall  have  power 
to  sell  tlieae,  and  care  is  taken  that  they  shall  not 
vest  in  the  assignees.  By  this  means  this  difflculty 
as  to  a  double  fine,  which  existed  in  Lord  Hard- 
wicke's  time,  is  avoided.  SectlUof  the  Bankruptcy 
Act  1861  t2i  &  25  Vict.,  c  184}  provides  against  any 
intermediate  vesting  of  tbe  et^yhold  lands.  As  to 
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cited 

Lord  IjOndeAtirongh  v.  Fofter,  8  B.  &  S-  803; 
Morte  r.  Faulkner,  1  Anstr.  Ex.  B.  11. 

JoiTiua  Willia/us  Q.C.  (J.  0.  Grijfita  with  liim) 
for  the  defendant.— The  order  of  the  Lords  Justices 
vested  ^1  the  estate  of  the  late  P.  Paterson,  Jan., 
in  these  lands  in  tbe  defendant.  The  defendant  hu 
nothing  to  do  with  (he  heir-at-law.  The  order  hss 
just  the  same  effect  as  if  Peter  Faterson  ths 
younger  had  surrendered  these  lands  to  the  detah 
dant.  "  Should  the  surrenderor  die  in  tbe  iaterim, 
i.t^  between  the  surrender  and  admission  .  ,  . 
yet  .  .  .  though  the  heir  would  take  by  deseent 
and  hia  widow  be  entitled  to  dower,  on  the  adoii- 
sion  of  the  surrenderee,  such  estate  would  ba 
d^eated,  and  of  consequence  the  descent  and  title 
to  dower  would  be  defeated  also : "  (I  Watlcias  oa 
Copyhold,  p.  i:!8,edtt.byCoreati7.)  Tlie  Act  of  1850 
gave  tbe  Court  of  Chancery  powv  to  make  an  aider, 
which  was  to  have  the  some  effect  as  if  tbe  last 
trustee  had  in  his  lifetime  made  surrender. 
court  has  power  to  make  an  order  (aect  9  of  Act  <f 
1852),  Uiough  there  be  no  existing  trustee.  Then 
was  thus  oiSy  one  devoloUoo  of  the  pnqierty  fnw 
Peter  Paterson  the  yoimger  to  the  defeodaat. 
Circumstances  might  have  arisen,  under  which  tie 
customary  heir  might  have  been  regarded  u  tbe 
trustee  ;  bat  in  such  a  case  the  order  woold  hare 
recited  such  fact,  and  would  have  vested  in  A  Bootk 
the  estate  of  Peter  James  Faterson,  and  not  that  cf 
Peter  Paterson  the  younger.  Our  title  relates  bsd 
to  the  death  of  Peter  Paterson,  Jun.:  (^RaidfaU  m 
dtm.o/Wo<^tM  V.  Claphan,  1  T.  R.  600.)  Hk 
order  was  made  under  sect.  32  of  the  Act  of  1850. 
The  0th  sect,  of  the  Act  of  1852  gives  tbe  ooatt 
power  to  make  such  an  order,  whether  there  In  st 
the  time  any  exisUns  trustee  or  not.  At  tbe  dsts 
of  the  order,  Peter  Jiunea  Paterson  waa  not  sacks 
trustee  at  was  contemplated  by  the  Act.  TIs 
defendant  relies  on  the  34th  section  of  the  Act  of 
1850.  The  plaintiff,  in  order  to  aucceed,  mostoao- 
tend  that  the  order  was  wrong,  and  that  it  oogfat  to 
have  said  that  the  defendant  should  take  all  Ac 
estate  of  Pet«  James  Pateraon,  inatead  of  that  si 
Peter  Pateraon  the  yonnger.  me  read  thajodr- 
ment  ol  Lord  Bomilly,  If  in  Patmon  v.  P^em, 
L.  Bep.  2  Eq  35,  and  14  L.  T.  Bep.  K.S.  830) 

Arckibald  in  reply. 

BoviLi.,  C.  J.  -The  right  of  tbe  lord  in  this  csk 
must  depend  either  on  the  custom  of  the  manM,  nt 
on  statute.  If  it  rests  on  custom,  it  is  a  cuiinn 
contra^  to  the  ordinary  provisions  of  the  comiBM 
law.  But  the  facts  do  not  bring  this  case  vidns 
tbe  ciutom.  According  to  strict  custom,  tfaelon 
has  no  right  to  two  fines  on  the  admiuton  of  s 
tenant;  but  he  has  a  right  to  one  fine.  In  some 
cases,  where  the  claimant  has  to  make  out  his  tiw 
through  some  person  who  has  not  been  admitlM, 
the  rights  of  the  lord  are  preserved;  but  twoadflri^ 
eions  are  dispensed  with.  But  here  the  loidcaaBUt 
claim  the  second  fine  by  custom.  The  defendsat 
does  not  deduce  his  title  from  Peter  James  PatersSB, 
as  his  name  does  not  appear  in  tbe  order  of  the  Ceort 
of  Chancery.  It  is  on  this  order  and  the  prorisioas 
of  the  Act  of  Parliament,  that  the  defendant  Mti 
his  claim.  This  order  substitutes  tbe  defendaat  u 
trustee  in  the  place  of  Peter  Paterson  the  TO"^ 
the  deceased  trustee  of  the  last  person  who  bad  bees 
admitted  on  the  rolls.  The  power  of  the  Court « 
Chancery  to  appoint  trustees  is  extenrive.  It » 
conferred  on  the  court  by  the  two  Trustee  Acts  « 
1850  and  1852  (13  &  14  Vict.  c.  60,  and  15  416 
Vict.  c.  65).  The  9th  section  of  the  Ust-meottoBei 
Act  provides  that,  where  JiPPff'^*?"""' 
the  court  shall  barai^^WjtQdBl^iUirder,*^ 
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pdnUng  ft  trastee,  whether  there  be  an  existing 
tnutee  at  the  time  or  not.  The  WGOod  Act 
ii  incorporated  witK  (he  first,  ftod  the  two 
together  are  to  be  coosidered  as  one  act. 
The  effect  of  the  order  is  described  in  the 
84th  McUoa  of  the  first  Act  (The  learned  jadge 
Rid  the  seetioa].  Tafciap  these  two  sections  (the 
9tb  of  the  Act  of  1850  and  the  S4th  of  the  Act  of 
1852)  together,  the  effect  of  the  order,  which  was 
made  under  them,  was  to  vest  the  whole  estate  of 
the  late  Peter  Patersou  the  younger,  in  the  present 
defendant  There  has  b  een  a  great  deal  of  argu- 
ment in  the  course  of  this  case  as  to  the  effect  of 
tteie  sections.  Bat  ther  plainly  to  those 

nrioQi  cases  in  which  inconTeniences  may  have 
iriten.  The  5th  section  of  the  Act  of  1852  provides 
for  the  case  of  a  lunatic  trustee ;  the  9th,  for  that 
of  a  trustee  out  of  the  jurisdiction  of  the  court ; 
the  16th,  for  the  case  of  a  trastee  dying  intestate 
without  an  heir.  So  far  as  the  conveyance  of  copy- 
holds Is  concerned,  it  is  pl^n  tha^  without  any 
admfsshin  at  all  by  the  manor  oottrt,  the  property 
voold  Test  in  the  trustee  apptdnted  by  the  court  Iqr 
ftprce  of  the  order.  A  difficulty,  however,  arises  in 
eonaeqaence  of  the  28th  section  of  the  Act  of  1850, 
is  to  srtiether  in  such  a  case  it  is  not  necessary  for 
tin  trastee  appointed  to  be  admitted  by  the  lord  of 
the  inaoor.  Ttie  seetion  seems  to  imply  that  vhere 
tiw  bud  does  not  consent  to  the  appotntment  by  the 
coort  of  the  trustee,  bis  admission  on  the  rolls 
beoomes  necessary.  The  latter  end  of  the  section, 
boverer,  which  relates  to  this  question,  says  nothing 
about  fees,  bat  leaves  that  to  the  operation  of  the 
(■dinaiy  law.  This  is  the  utmost  extent  to  which 
fltt  Ind  can  be  shown  to  be  entitled  to  the  fees. 
But  when  the  person  appointed  by  the  court  is  ad- 
mitted, the  lord  is  entiUed  by  the  ordinary  custom 
to  a  flaa  The  tenant  in  such  a  case  pays  one  fine ; 
but  I  cannot  see  that  the  lord  has  any  right  to  de- 
Dund  a  second.  Mr  Ar(diibald  has  referred  ns  to 
the  provision  at  the  latter  end  of  the  26th  section 
of  the  Act  of  1850,  which  provides  that  every  lord 
of  the  manor  shall,  "  subject  to  the  customs  of  the 
minwand  the  usual  payments,"  be  bound  and  com- 
pdlabU  to  make  admittances  to  such  lands.  But 
these  words  clearly  apply  to  the  case  wtiere  the 
court  makes  an  order  directing  another  person  to 
convey.  This  is,  however,  not  tiiB  case  here,  so  that 
that  part  of  the  section  has  no  application.  But 
SKn  under  that  provision,  I  should  not  say  that  two 
fines  would  he  payable,  though  I  express  no  decided 
o^nini  on  this  wAa%.  Mr  Archibald  asks  us  to 
imply  that  two  fines  are  payable,  in  a  ease  where 
Uie  order  does  not  direct  another  person  to  convey, 
bat  where  a  vesting  order  has  teen  made.  This 
estate  vests  in  the  defendant  by  force  of  the  statu:e 
ID  precisely  Uie  same  way  as  it  would  on  a  convey- 
uce  by  the  person  in  whose  place  he  was  appointed, 
▼iz,  Peter  Faterson  the  yonngw.  The  case  is  not 
broosht  within  the  custom  of  the  manor,  and  so  no 
double  fine  becomes  payable.  There  is  nothing  in 
the  Acts  expressly  reserving  the  lord's  fine,  except 
the  latter  part  of  the  section  I  have  quoted ;  that 
pirt,  however,  does  not  apply  here.  There  are 
Taiious  Acts  of  Parliament  which  dispense  with 
fonnal  {voceedtngs  in  the  manor  court  ss  for 
instance,  that  which  renders  it  unnecessary  for  a 
tenant  to  surrender  to  the  uses  of  his  will.  Those 
Acts  make  express  reservation  of  the  lord's  fine. 
Then  again,  as  to  the  effect  of  the  various  Bank- 
■vptcy  Acts  which  Mr  Archibald  has  cited,  it  is  quite 
toie  tbat  by  the  operation  of  the  first  Bankruptcy 
Act,  a  double  fine  became  payable ;  bat  Lord  Hanl- 
wicke,  in  the  case  referred  to,  pointed  out  a  niude 
by  which  this  difficulty  might  be  avoided,  and  this 
mode  has  been  substantifUIy  followed  in  the  later 
Aeth  I  nuty  mention  also  a  common  practice  among 
coaTcyancers  to  give  to  tmstees  a  bare  power  to  sell 
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in  the  case  of  copyholds,  without  giving  them  any 
estate  in  them.  In  snch  cases  only  one  fine  is  pay- 
able. So  in  the  same  way  in  the  later  Bankruptcy 
Acu  the  power  of  disposition  o!  his  copyholds  is 
taken  from  the  bankrupt  and  given  to  the  commis- 
sioners or  asslgneei^  as  tiie  case  may  be,  and  by  this 
means  only  one  fine  beoomes  piyable.  In  these 
cases  a  statatoir  transfer  Is  made ;  bat  only  one  fine 
is  payable,  and  that  by  the  alienee,  the  commis* 
sioners  or  assignees  paying  none.  But  indepen- 
dently of  this  general  view  of  the  Act  I  &m  of 
opinion  that  the  order  snbstantia'ly  disposes  of  the 
question,  although  the  parties  ore  not  bound  by  its 
terms.  In  my  judgment  the  Lords  JosUces  were 
quite  right  as  to  Uie  shape  given  by  them  to  the 
order.  The  only  party  on  the  rolls  as  trustee  was 
the  Iste  Peter  Peterson  the  younger.  Peter  James 
Paterson,  thoai^h  undoubtedly  the  customary  heir 
of  this  Peter  Paterson,  was  never  on  the  rolls  of 
the  manor,  and  was  never  tenant  of  these  land?. 
Peter  Paterson  the  younger,  having  been  admitted, 
the  Court  of  Chancery  was  quite  right  in  saying 
that  they  appointed  the  defendant  in  snbstitutioa 
of  Peter  Faterson,  the  younger,  and  in  placing  him 
in  precisely  the  same  position,  as  if  Peter  Paterson 
had  sorrendered  the  lands  to  him  in  his  lifetime, 
and  died  before  the  surrender  was  (Wmplete.  In 
such  n  case,  it  is  conceded  that  on^  one  fine  would 
have  been  payable.  The  principle  that  would  have 
applied  to  snch  a  case  must  apply  here.  On  these 
grounds,  I  am  of  opinion  that  wdy  one  fine  was 
payable  by  the  defendant  and  consequently  that 
our  judgment  must  be  for  the  defmdMit 

WiLLES,  J. — I  am  of  the  same  opinion.  Feter 
Paterson  the  younger,  in  whom  the  estate  was  last 
vested,  died.  The  effect  of  his  will  was,  tlmt  his 
widow  might  have  claimed  to  be  admitted  as  tenant 
of  these  copyhold  lands,  if  she  had  chosen,  to  hold 
them  as  trustee.  She,  however,  disclaimed  this 
devise,  and  her  disclaimer,  though  she  took  othw 
property  underthe will,  waseffectual.  Then,  I  ukeit 
that  on  her  disclaimer,  Peter  James  Paterson,  in  the 
absence  of  any  interfnoice  on  the  part  of  the  Court 
of  Chancery,  would  have  hod  a  right  to  be  admitted 
on  the  roll  of  this  manor,  as  cust>mary  heir  to  Peter 
Paterson,  Jun. ;  and  he  would  in  this  case  have  had 
to  pay  a  fine  to  the  lord.  I  must  observe  that  I 
further  take  it,  that  Peter  James  Paterson  never 
interfered  in  the  trusts,  and  never  took  them  upon 
him,  and  tliat,  except  for  ttie  circumstance  that  he 
was  heir  to  the  person  who  last  had  them,  he  was 
never  properly  trustee.  He  certainly,  however,  hod 
the  legal  estate,  and  that  stamped  with  the  trust. 
It  is  true  that  in  one  sense  he  may  be  considered 
to  have  been  a  trustee,  but  never  interfered  in 
the  matter,  he  never  was,  pratically  speaking,  a 
trustee  at  all.  It  was  no  doubt  Chen,  expedient  nndw 
the  circumstances,  that  the  Courtof  Chancery  should 
eurcise  its  piwer  of  appointing  a  trustee,  and  also 
that  the  trustee  so  appointed  should  be  in  the  place 
of  Feter  Jam^s  Paterson.  There  were  then  in  this 
case  none  of  the  circumstances  that  arose  in  the 
case  of  in  Rt  Bhncfiard,  4  L.  T.  Bep.  N.  S.  426; 
SO  L  J.  516,  Cli,,  where  the  rights  of  existing 
trustees  had  to  be  considered.  I  cannot  doubt  then, 
that  under  the  circumstances,  the  Lords  Justices 
had  power,  under  the  32nd  section  of  the  Trustees 
Act  1850,  to  mnke  the  order  that  they  made,  and, 
as  Mr  Joshua  Williams  has  pointed  out  that  order 
was  founded  on  the  83nd  secuon  of  the  Act  of  1860 
and  the  9th  section  of  the  Act  of  1852.  I  do  not 
criticise  the  terms  of  this  order,  but  I  take  it  aa  plain 
that  the  Lordj  Justices  had  power  to  make  this 
order  vesting  these  lands  in  the  defendant  and 
vesting  them  in  him  as  in  continuance  of  the  estate 
of  Feter  Paterson,  Jun.  It  is,  however;  J^iJ^ff^ 
sary  to  go  into  this  queatiofi^^liSttf^iKitbun^^Daw 
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oa  the  pcnnt.  Bat  the  remit  of  the  order  vaa  to 
rabetitate  a  nev  tnulee  for  the  exieting  taiutee. 
Ton  mij  eitiier  take  it,  aoeonUav  to  mj  notkm,  that 
the  order  wae  fbnnded  on  the  9ta  aectkm  of  the  Act 
of  1652  (which  proridei  for  the  caie  where  there  is  no 
favstee),  10  that  it  created  a  cootmuona  chain  from 
Peter  raterson  the  yonng^  to  Mr  Booth,  or  that  it 
was  foQitdedon  the  32od  section  of  the  Act  of  1850, 
in  which  case  it  may  be  said  that  Mr  Booth  was 
^ipointed  in  snbstitntion  of  the  perscm,  who  might 
todinicilU  be  called,  but  never  id  reality  was,  the 
trustee.  If  yon  take  the  order  in  the  former  tease, 
then  Mr  Booth  was  snbatitnted  for  the  devisee  and 
init  in  her  place.  The  Act  deals  with  two  cases— 
the  one,  in  which  the  tnutee  is  lunatic  or  otherwise 
impracticahle ;  the  other,  in  which  no  trustee  at  all 
cziBtBi.  Now  supposing  a  ease  <rf  the  latter  kind 
to  arise  where  copyhold  huids  are  conoonied. 
There  i>eing  no  heir  and  no  devisee  of  the  last 
trustee,  the  court  steiw  in  and  appoints  a  tnislee. 
It  is  absurd  to  suppose  that,  in  such  a  esse,  man 
than  one  fine  would  be  payable.  With  respect  to 
the  section  affecting  et^QiAd  lands  (Ssth  section  of 
the  Act  of  1850),  it  does  not  appear  to  meto  advance 
the  idalntiff^  case,  lam  quite  awsie  that  ques- 
tion* have  arisen  as  to  the  constnu^oa  of  this 
■ection,  amongst  others  the  question  whether  the 
lord  is  before  the  court  when  an  oxdec  to  appunt  new 
trustees  of  copyhold  pmierty  is  made.  It  is,  however, 
onite  sufficient  to  ssy  oat  the  order  is  not  made  io 
uda  case  witii  the  omsent  of  the  lord.  The  Act 
■ays  that  when  the  kxA  consents  to  the  appoint- 
ment of  the  new  tnutee  no  admission  shall  be 
necessary.  The  present  case,  however,  is  excluded 
from  that  provision.  Tlie  subsequent  part  of  the 
S8th  secticm  reserves  the  right  of  the  lord  to  the 
usual  peymwits,  aooording  to  the  custom  of  the 
manor.  What  tnM  was  the  custom  of  this  manor? 
That  the  heir  should  pay  a  flue  on  admisdon;  bat 
if  ibe  heir,  without  being  admitted  himself,  tax- 
tendered  to  another,  the  surrenderee  would  have  to 
pay  the  heir's  fine,  and  his  own  too,  before  admis- 
sion. But  that  custom  does  not  extend  to  the  case 
of  a  parson  put  in  the  place  of  a  devisee  under  the 
Itatute.  The  efltet  of  the  statute  is,  not  to  create 
1  transfer  fkom  the  heir  or  devisee,  but  to  pat  the 
person  designated  in  the  same  position  as  the  heir 
or  devisee.  On  these  grounds,  I  am  of  opinion  that 
only  one  fine  was  payable  and  conseqamUy  that 
oat  judgmmt  mart  be  for  the  defendant. 

EnATnia,  J.— lamrfthesameoplDion.  It  seems 
to  me  that  ibeee  can  be  no  doubt  that  the  Lords 
Justices  had  power  under  the  ststate  to  make  the 
order  they  made.  That  order,  if  they  had  juiisdic- 
tion  to  make  it,  directs  in  express  terms  the  subsU- 
tntion  of  the  defendant  for  Peter  FatersoD  the 
younger.  counsel  for  the  jdaintiffs  contend 
that,  upcHi  a  proper  ctHutractioa  of  these  Acti^  Mr. 
Booth  ought  not  to  be  said  to  take  frcnn  Peter 
Faterson  the  younger,  bat  from  Peter  James  Fater- 
soo,  his  custoniaiy  heir.  Tliis  Peter  James  Fater^ 
■on  was  certainly  the  customary  heir,  but  he  never 
interfered  ia  the  trusts,  and  never,  properly  speak- 
iag,  became  a  trustee.  Why  then  should  the  {dain- 
tiffs  claim  a  second  flue?  Mr.  Archibald  says, 
because  the  defendant  must  deduce  his  title  from 
Peter  James  Faterson.  But  I  do  not  think  that  it 
is  the  intention  of  these  Acts  that  we  should  so 
him.  The  Acts  give  to  the  Court  of  Chan- 
ony  a  power  of  snbstitutiug  one  trustee  for  anotber, 
■nd  the  order  made  by  the  Lords  Justices  gives  the 
defendant  the  same  right  to  be  admitted  as  if  the 
last  tenant,  viz.,  Peter  Faterson,  Jon.,  liad  sur- 
rendered to  him.   I  am  unable  to  see  then  that  the 

Slaiutiffs  have  made  out  their  title  to  a  second  or 
Dat>le  fine,  and  therefore  give  my  judgment  for  the 
defendant. 
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BsBTT,  J. — I  am  of  the  same  opinion.  Mr 
Archibald  is  quite  ri{^t  in  admitting  that  the 
Lords  Jostiioes  had  the  power  under  the  Kod  seetioB 
of  the  Trustee  Act  I860,  and  the  9th  sectioii  oC 
the  Act  of  1862,  to  make  the  order  that  they  madek 
If  so,  Uie  order  expressly  says  that  A.  Booth  is  to 
"be  appointed  atrastee  of  the  will  of  Peter  Patetaon 
the  dder,  in  aubetitntion  for  Peter  Faterson  the 
youngv,  deceased.  .  .  .  And  it  is  ordered  that 
.  .  .  the  copyhold  or  customary  hereditaments 
devised  by  the  will  of  the  said  Peter  Patenoo  the 
elder,  and  held  of  the  ii^d  maiiOT  of  Woodford,  do 
vest  in  the  said  Abraham  Booth  for  the  estate  of 
the  said  Peter  Faterson  the  youngs  therdn."  Hiat 
being  so,  the  claim  of  the  lord  to  two  floes,  <x  a 
douUe  floe  on  the  admission  of  the  defendant,  is  not 
brong^t  within  the  custom  of  this  msnor.  Tlw 
defendant  does  not  derive  bis  title  from  the  ens- 
tomary  heir,  but  from  the  Court  of  Chancery.  To 
be  effectual  at  all  the  arguments  used  on  li^ialf  of 
the  pll^ntiffs  most  go  a  deal  fur^er,  and  it  moat 
be  contended  that  custom  gives  a  different  effect  to 
the  order  to  that  conveyed  by  the  ordinary  terms. 
But  there  is  no  ground  for  our  giving  to  the  tenni 
at  tills  QidiBt  any  but  the  cwdinary  dgDlflcatioB. 
Ob  these  grounds,  I  am  of  c^iinion  timionr  jod^ 
ment  shoud  be  for  the  defendant. 

JwiffBUHt  /or  the  de/mdaiUm 

Attorneys  for  the  plaintiffs,  Cmerdak  and  Cb. 

Attomeiy  for  the  defendant,  Bngbam  BoAmm. 


OOTTBT  07  SZOHBQUSIt. 
SspgrtsA  br  B.  Xoisn  wd  1.  Ltnon.  Xaqn.,  Bspiststs- 

Friday,  AprU  80. 

Sbwi  Exdia»gt—lSaU  of  dares— Ardtosa  covOrj 
bnkar  of  Lmdoa  hrokvfor  mm£»eovtrtdpritie^Kd 
—Faiiim  qf  prineipal — AuAorittf  to  Lomdam  broktr 
to  "  do  what  he  tMiUca  but  "—Duty  t^f  London  bnkmr 
Atrenpon — iVame  of  eamtry  broker  ffiot*  by  Londem 
broker  at  ths  idtimate  purdiaaer — LiabiKhi  qf  cammtr/ 
broker  thtmmdtr— Action  agoMt  for  eaUu 

The  pbmthff",  (AroiwA  his  Loitdon  broker,  ooU,  on  cW 
Uth  Xajf  1866;  Aven  Ooertndand  QtrnanAatm  Jot 
tht  aecoua  da/,  oa  16lA  Jlftnr,  to  P.  andvo^  frafen 
ON  Ae  Stode  £!x<Ataiffe,  who  had  preoicti^,  on  tka 
27(ft  April,  been  instructed  fry  Jf .,  the  d^tndoMt,  a 
eomtry  broker,  topwd»ate  for  him  1000  O.  and  G. 
shares  for  (A«  some  acxxnait  dan,  "f  *>hieh  1000  shareo 
the  deven  shares  in  question  formed  part.  O.  and  O. 
having  sttmodpta/ment  on  Me  lOrt  Miu,  Ae  defim- 
dant,  tohohadpunAaaedlheeAove  1000  smth  far 
a  customer,  HncHna  that  S.  ma  insohmtt,  and  eomU 
and  would  pag  nothing,  wrote  as  follows  to  hit  iroAera^ 
P.  and  Co.,  "  Our  etient  cannot  meet  hit  wyajsaieaCs 
at  regards  the  1000  Ooerends,  and  we,  nnfortmiaUfy, 
cannot  meet  them;  th^refure  we  anthortse  yoa  to 
do  whatever  vou  think  best  ;**  and  at  a  penosKd 
interview  on  the  same  day  M.  prohtbfted  P.  and  Oo. 
from  using  or  in  any  way  recogniringthe  name  of 
S.  in  the  transaction.  On  the  nme  day,  ths  l4tJk 
Mav,  P.  and  Co.  accordingly  gave  to  tie  pkinHff'u 
brwer  the  name  of  the  defendant  M.  as  the  nltimtsta 
ptavhaser  and  transferee,  which  was  aee^ted,and  lim 
transfer  to  htm  was  duly  prepared  and  exteiited.  Tm 
an  ocft'oR  by  the  plaintiff"  againtt  ths  defendaid  itpom 
a  eontraet  of  indemnity  againtt  /Wfars  ooA  m  cAc 
said  afesea  sAors^  if  was 

B^d,  by  the  Court  of  Sxcheqnet  C.  amd 

Martin,  Bramwell,  and  Cleasby,  B&),  that  Ae  db- 
fendanfs  letter  to  P.  and  Ok  gmethmagamal  amd 
wUimiiedautharity^^^^f^^ff^^ 
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motto;  tmdthatimmuti^  o«,  if  am/  nom  irere  ^ven 
at  oH,  it  vmtt  be  either  their  oton  name  or  that  of 
theif  were  vDarranted  fry  Me   termt  of  their 
aii&ority  in  pattvag  Ou  name  of  (Ae  defendant. 

And  ptr  Jr<%  C.  B. —  Within  the  authonty  to  purchate 
the  1000  «AarM  ffiven  by  the  defendctnt  to  P. 
and  Oo^  on  th*  27(A  April,  woe  included  and  impHed 
an  authority,  whenever  the  name  day  ehould  arrive,  to 
give  the  naiae  of  the  defendant  at  the  idtimate  pur- 
ehaaer,  mleat  vpon  or  before  that  Aai  the  dejendant 
ihetdd  have  Jvmi^ted  them  with  another  name  which 
ke  had  reqtdred  them  to  give,  a  point  which  I  think  is 
muled  6y  the  principle  of  the  deeisiona  n  Grinell  v. 
Briatowe,  in  the  Exdiequer  Chamber,  and  Colei  t>. 
Briitowe  in  the  Court  oj  Chancery. 

Tiat  w&s  an  action  whicfa  was  broni^t  bj  the 
^abtiff,  as  the  seller  of  elereo  shares  in  the 
UTeieod  and  OtuiKT  Company  (Limited),  against 
the  defendant,  as  the  transferee  or  ultimate  pur- 
dnser  of  the  sud  shares,  on  an  agreraiMit  to 
indemnify  the  plaintiff  againat  oalls  made  ap(Hi  the 
■ham  subseqaently  to  the  said  sale.  The  action 
ma  tried  before  Kelly,  C.  B.,  at  OaUdball,  in 
Febraaiy  last,  when  the  foUowit^  a{^»eared  to  be 
the  facts  of  the  case : — 

The  [4aintiff  was  a  gaatleman  who,  on  the 
lltti  Uay  1866)  sabaeqiiently  to  the  failure  and 
■toi^Mge  (tf  Oie  OTerend  and  Ooraey  Company  on 
the  preTioofl  day,  the  10th  May,  but  before  the 
alarm  and  consternation  thereby  created  had  become 
g^ieral,  gare  ins^ctions  to  his  brokers  in  London 
to  sell  eleven  sliarea  belonging  to  him  in  the  said 
ecmpany  for  the  next  acconnt  day,  the  16th  Hay. 
On  me  same  11th  May  his  lookers  aeocndingly  add 
tbem  to  a  jobber,  who  resold  them  on  the  same  day 
to  Messrs.  Fater  and  Co^  stockbrokers,  of  the 
London  Stock  Ezchang&  who  purchased  them  for 
the  defendant,  a  stocklnoEer  at  Korwich.  The  sold 
note,  bearing  date  the  Uth  May  1866,  was  as 
fcdlowa:  "Sold,  on  account,  of  —  Street,  Esq,, 
deven  Orermd  and  Onnuy  duns,  12  diaootmt,  tat 
the  16th  ioat.'* 

It  appeared  that  the  ddTendant  Morgan  had,  as 
etriy  as  the  27l3i  of  the  previous  mon&  of  April, 
Instructed  his  London  brokers,  Fater  and  Co^  to 
purchase  1000  Overend  and  Oumey  ilisres  for  the 
acoount  day  of  the  15th  May,  which  they  accord- 
iagly  did,  the  eleven  shares,  the  mlqect  of  the 
FRsent  action,  being  a  part  of  sndi  1000  shares 
•0  purchased  by  Pater  and  Co.  for  Moi^.  The 
purchase  was  made  by  Morgan  for  a  customer  of 
the  name  of  Smith,  but  that  fact  was  not  known  to 
Pater  and  Co.  at  the  time  of  the  purchase,  though 
it  was  known  to  them  before  the  name  day  on  the 
Uth  May. 

The  stoppage  of  Orefend  and  Oorneiy  occnrring 
(n  the  10th,  became  known  to  the  public  on  the 
11th  May,  and  on  that  day  the  defendant^  finding 
that  his  employer  Smith,  who  at  the  time  he  gave 
the  otder  waa  bdievsd  to  be  a  rich  man,  was  totally 
unable,  and,  in  fact,  declined  to  pay  for  the  shares, 
or  any  part  of  them,  sent  a  telegram  to  his  Loudon 
brokni^  Fater  and  Ca,  infonniog  them  thereof. 
Thereupon  a  B£r.  Brown,  Fater  and  Co.*s  managing 
derk,  went  to  Norwich  on  the  13th  May,  and  had 
an  interview  with  the  defendant,  who  delivered  to 
him  a  letter  for  his  ptincipals,  Fater  and  Co.,  which 
latter  was  delivered  by  Blown  to  Pater  and  Co.  on 
Us  tetnm  to  town  on  the  14tht  and  waa  in  the 
faUowtng  teima  t 

KaMi*.  FU«r  tod  Co. 
Mu  Sira,— Onr  oUont  oansot  meat  his  •ngaffvoMts  m 
VMidi  Um  1000  abans,  smd  w«  unfortoutelj  caaaot  OMet 
aun.  tlMTi^  m  outtoriM  vw  to  do  iDhotewr  voii  tMNfc  bMt. 

Patar  and  Co.  were  alao  then  informed  1^  Brown 
of  the  remit  of  his  interview  with  Horgao,  the 
defendant^  namely,  Umt  Mcvgao  bad  bought  the 
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shares  for  Smith,  but  that  he  (Morgan)  could  not 
allow  Fater  and  Co.  to  rec(^iBe  Smith,  or  in  any 
way  use  hia  name  as  that  of  the  purchaser.  There 
was  acme  slight  conflict  in  the  evidence  as  to  this 
part  of  the  transaction,  the  witness  Brown,  on  the 
part  of  the  plaintiff,  atating  positively  that  the 
above  was  what  occurred,  whilst  the  defendant 
Morgan,  who  was  called  as  a  witnesa  for  himself, 
though  he  did  not  deny  having  made  that  statement 
to  Broun,  said  he  had  no  recollection  of  having  told 
Brown  that  the  name  of  Smith  waa  not  to  be  uaed, 
but  he  added  that  he  was  at  the  Hme  "  under  much 
mental  pressure  and  anxiety." 

In  consequence  of  the  letter  and  message  from 
the  defendant,  Fater  and  Co.,  on  the  14th  Hay,  the 
name  daj[,  when  it  was  abaotutely  neceasary  for 
them  to  give  in  the  name  of  the  ultimate  purchaser, 
passed  Morgan's  name  as  the  buyer  to  the  plaintiff's 
(the  seller*a)  brokers,  by  whom  the  transfer  to  the 
defendant  was  accordingly  made  out ;  and  being 
executed,  the  defendant's  hrokos  (Fater  and  Co.) 
took  it  and  paid  for  the  ahares.  The  defence  at  the 
trial  was  that  Fater  and  Co.  had  no  authority  to  paas 
Morgan's  name  as  the  transferee  or  ultimate  buyer, 
he  having  bought  them  as  a  broker  only  on  behalf 
of  another  person. 

The  above  facts  being  rwoved,  the  learned  Lord 
Chief  Baron  directed  the  jury  to  find  ai  verdict  for 
the  pluntiff,  giving  leave  to  the  defendant  to  move 
to  aet  it  aside  and  enter  it  for  himaelf  on  any  points 
which  could  be  furly  raised  upon  the  facts  dis- 
closed in  the  evidence,  or  upon  any  inferences  which 
the  court  wore  empowered  to  draw  from  tiie  facts 
adduced  upon  the  argument  of  the  rule.  Accor- 
dingly Keane,  Q.  C,  in  Easter  Term  laat  (April  19% 
moved  foi  and  obtained  a  role  to  enter  the  verdict 
for  the  defendant  upon  the  ground  that  Fater  and 
Co.,  the  London  brokera  of  the  defendant,  hod  no 
authority  to  give  his  name ;  and  also  on  the  ground 
that  there  was  no  privity  of  contract  between  the 
plaintift  and  the  defendant ;  and  against  that  rule. 

PoweU,  Q.  C.  and  PhiUirick,  tor  the  plaintiff,  now 
ahoved  cause.  'Hie  first  queation  ia,  waa  there  any 
authority  to  the  broker  to  insert  the  liefcndant'a 
name  in  the  note;  and,  secondly,  whether  there 
was  any  privity  of  contract.  [BaucwKLL,  B.— In 
my  opinion  it  u  not  a  Stock  Exchange  question  at 
alL]  As  to  the  first  question,  whether  Pater  had 
authority  to  give  Morgan's  name,  Brown,  Pater's 
managing  clerk,  positively  awore  that  the  defendant 
refused  to  allow  him  to  uae  Smith's  name,  and 
Morgan's  evidence  does  not  in  fact  contradict  that. 
[Bbamwell,  B. -According  to  my  impression  of 
me  evidence,  Morgan's  name  waa  crarectly  inserted, 
and  there  was  authority  to  do  it.  I  do  not  think 
the  Stock  Exchange  cases  apply  here;  the  doubt  ia, 
not  whether  Moi^an  gave  authority  to  have  his 
name  uaed,  but  whether  Fater  and  Co.  ought  not 
to  have  let  the  shares  be  sold  aguust  them,  and  have 
had  their  remedy  against  Morgan.]  Conceding 
that  the  Stock  Exchange  cases  do  not  apply,  yet,  if 
Morgan's  name  got  into  the  contract  by  bis  autho- 
rity he  would  be  liable  and  be  bound.  His  name 
was  given  according  to  the  practice.  [Bauc- 
WELL,  B.— What  practice?  Not  of  the  Stock 
Exchange,  for  Morgan  was  not  a  member  of  it. 
The  question  of  practice,  if  there  is  any  such 
question,  is,  what  la  the  practice  as  between  a  town 
and  country  broker.]  The  generality  of  the  autho- 
rity, "Do  whatever  you  think  best,"  included 
the  authority  to  paas  the  defendant's  name,  and  the 
defendant  is  liable  his  name  baring  been  passed 
under  such  authority. 

JSmrs  Q.C.  and  Zaawm,  for  the  defendant, 
contra,  supported  the  rule.  The  authority  is  in 
^^^^  "I  can  do  mgg^^  ^y°(OT:^Ogte' 
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do  the  best  j<m  can, — that  1b,  sell,  or  cany  orer,  or 
■wtuLt  von  like,  but  all  on  the  nnderatandinK  tiiat 
J  can  A  moUmg.'  To  maJce  the  defendant  liable  to 
thii  extreme  extent  could  not  therefore  be  doing  the 
best  for  Mm.  [Kbllt,  C.  B.— Yon  mnst  take  this 
u  the  basis  of  the  matter;  that  Pater  and  Co. 
could  only  have  glren  one  of  two  names  irithont 
commiting  a  fraud— uamelj,  their  own  or  Moi^^an's. 
If  thejgare  their  own,  tiiey  were  mined  mm;  and 
from  uie  banning  to  Uie  end  tlie  defendant  Horgao 
noTer  gaTo  them  any  other  name  dun  his  own.] 
According  to  the  deciaion  In  Mars  ted  r.  Paine  in 
this  court  (20  L.  T.  Bep.  N.  S.  S4 ;  88  L.  J.  41,  Ex., 
L.  Rep.  4  ax.  81),  it  mi^t  be  contended  that  the 
jobber  of  whom  Pater  and  Co.  bon^t  the  shares 
was  liable  becanse  he  did  not  givn  the  name  of  a 
bimiJSApaBiiMBer.  If  Smitht  name  was  known,  m 
H  wai^  before  the  name  day,  It  shonld  hare  been 
passed,  or  no  name  abonld  have  been  given,  and  the 
shares  hare  been  sold  over  in  accordance  with  rules 
8S,  96,  97,  and  98,  of  the  printed  rules  of  the 
Exchange,  or  the  whole  matter  nare  been  passed  over 
to  the  next  account  day.  It  was  oontraiy  to  the 
rule  of  tte  Stock  Exchange  for  one  broker  to  make 
uotber  bndcer  a  principal  in  any  tranaaction  between 
them. 

KBL1.T,  C.  B. — I  am  of  opinion  that  this  mie 
shonld  be  discharged.  The  contract  or  rather  the 
contracts,  in  this  case,  were  original^  made  between 
different  parties,  and  pursuant  to  and  npon  tiie  basis 
of  the  usage  and  customs  of  tiie  Stock  Exchange. 
ITotwitbatanding  the  late  Important  dedsiona  upon 
tliat  subject  in  the  cases  of  GristeU  r.  Brittowe  (in 
error  from  the  Coiirt  of  Common  Pleas),  19  L.  T. 
Bep.  N.  S.  890 ;  L.  Rep.  4  C.  P.  3« ;  88  L.  J.  10, 
C.  P.,  and  Coltt  r.  ^iitowe  (in  OianceiT),  19 
L.  T.  Bep.  N.  &  408;  L.  Bep.  4  Cfa.  App.  8; 
86  L.  J.  81,  Ol,  some  difference  of  opinion  may 
still  be  entertained  as  to  the  operation  of  that 
uss^  upon  contracts  entered  into  for  the  purchase 
and  sale  of  shares  upon  the  Stock  Exchange. 
Bnt  under  the  circumstances  of  this  case  it  is  un- 
necessary to  deal  with  any  of  the  points  upon  which 
it  is  posnble  that  any  sndi  difference  of  ojdnlcHi 
should  arise.  The  p^tlff  in  the  present  case,  in 
the  month  of  Blay,  became  the  seller  of  these  shares 
In  ibe  Orwend  uid  Onmey  Company  (Limited). 
He  sold  them  through  brokers,  and  they  were  pur- 
chased by  a  jobber,  and  the  day  when  the  contract 
was  to  be  performed,  the  account  day,  when  the 
transfer  was  to  be  mue^  mad  vhoerer  might  then 
turn  out,  pursuant  to  the  usage  Of  tile  Stock  Ex- 
change, to  be  the  ultimate  purchaser  who  was  to 
accept  the  transfer,  was  the  1 5th  of  the  same  month 
of  Hay.  It  ai^tears  that  before  that  day,  as  early 
indeed  as  the  27th  April,  the  defendant  Morgan  had 
by  a  tel^iram,  whidi  no  copy  has  been  furnished  to 
the  court,  directed  Pater  and  Co.,  the  brokere,  to 
pumhate  1000  shares  in  Orerend  and  Gumey.  The 
porehase  having  been  made  Inr  Pater  and  Co. 
on  behalf  of  tfoivan,  and  the  1000  shares  ultimately 
Including  the  elcTen  shares  in  qnestioa,  nothing 
ttatwial  appears  to  hare  taken  uace  between  the 
parties,  nnmshOTtly  after  the  10thHay,onwhichday, 
most  nnfartnnately  fm*  all  ^parties  interested,  the 
Orerend  and  Onrney  Company  stopped  payment. 
In  consequence  of  that  stoppage.  Pater  and  Co.— 
who  bad  purchased  these  ahares,  and  who,  according 
to  the  usage  of  the  Stock  Elxchange,  and  indeed, 
according  to  the  direct  and  necessary  legal  effect  of 
theoonttaot  to  purchase  which  they  had  entered 
into,  had  beconie  personally  liable  to  be  treated  as 
tihe  parchssors,  ana  to  pay  the  amount  of  the  pur- 
ohase-money,  and  to  become  the  owners  of  the 
diaxes,  and  liable  also  to  all  future  calls  npon  them, 
noless  they  should,  in  the  mean  Hme  give  the  name 
jf^an  ultimate  puduusr  vho  should  be  aoosptediby 


the  seller,  who,  In  this  cue,  with  regard  to  dieae 
eleven  shares, was  the  pluntiiff— as  earlvas  theerai- 
ing  of  the  10th  May  itself,  wrote  to  the  defendant, 
iiiforming  him  of  the  stoppage  of  Overend  ai^ 
Gumey  and  requesting  to  be  itemed  what  oouss 
tiiey  were  to  take.  The  defendant  makes  no  ansvet 
to  that  letter  on  that  day  or  the  next,  but  on  the 
12th  May,  having  flrrt  sent  a  telegram,  to  which  I 
need  not  more  particularly  refer,  he  writes  to  Pater 
and  Co.  in  relation  to  the  purchase  and  the  du^nn- 
tion  of  the  sbues,  and  tbo  failure  of  the  Overend 
and  QuniOT  Company,  in  these  terms:  "Mesn. 
Pater  and  Co.  Dear  Srs,— Our  client  cannot  Best 
his  engagement  as  regards  the  1000  Ovneads, 
and  we  unfortunately  cannot  meet  them;  tbcre- 
ion  we  authorise  yon  to  do  whatever  you 
thuik  bosk"  Now,  it  is  said  by  the  leaiaed 
counsel  fior  the  defendant  that  four  courses  of 
action  were  open  to  Pater  and  Co.  upon  this  emer- 
gency.  They  might,  a*  it  is  sud,  and  I  shaB  not 
stop  to  consider  whether  the  statement  is  perfectly 
accurate  or  not  in  rriation  to  the  usages  of  the 
Stock  Exchange,  have  carried  over  the  transaction 
from  the  ISth  to  the  80th  filay,  which  was  the  next 
account  day ;  or  they  mi^t  have  deetined  to  give 
any  name  at  all,  or  to  complete  the  contract,  and  so 
have  left  it  to  the  seller  or  his  broker  or  jobber,  at 
the  jobber  with  whom  they  tliemselves  had  dealt, 
to  sell  against  them,  and  then  to  call  upon 
them  for  die  difference;  or  thirdly,  it  is  said 
they  ml^  hare  given  the  name  of  Uoigs^ 
as  the  iddmate  pnrchascr  and  transfcwes; 
or  they  might  have  given  no  name  at  all, 
but  have  themselves  become  the  purchasers  sad 
bwisferees  of  the  shares.  It  has  also  been  said  that 
there  was  a  fifth  course  whidi  might  and  ought  to 
have  been  takei^  namely,  thai  Inmsmnch  as  th<y 
been  qiprised  by  the  talegmm  initmeth^ 
them  to  make  thepuiuiase  of  the  1000  sbaras,  that 
Morgan,  on  bdialf  of  whom  tiie  shares  were  to  be 
made,  wai  hhnself  but  the  agntt  of  a  third  person, 
whose  name  was  not  mentioned  or  made  known  to 
them  by  the  defendant  until  a  subsequent  period  of 
the  transMttkms  between  them,  when  it  waa  made 
known  biy  Mwgaa  to  Brown  the  dark  of  Patiraad 
Co.,  and  so  to  Pater  and  Co.  themedvea ;  tbcflrfon 
they  might  have  given  in  the  name  of  Smith.  No 
doubt  they  might  if  tiiey  Ind  thought  fit  to  do  so, 
but  it  is  enon^  to  say  upon  that  subject  that  we 
have  the  evidence  before  us,  which  we  are  called 
upon  to  deal  with,  tiiat  when  Pater  and  Co.  had 
ctnunnnleated  to  Morgan  the  defendant  the  isilM 
et  Overend  and  Onmej,  and  had  sent  down  Mr 
«mfldential  cl«k  Brown  to  OMumnnicate  fortiM 
with  the  defendant  upon  the  subject,  the  defendaot 
npon  that  occasion  told  Brown,  and  so,  in  effect, 
tc4d  Pater  and  Ca  themselves,  that  Ite  had  indeed 
bought  the  shares  for  Dr.  Smith,  bat  that  he  ooold 
not  allow  Pater  and  Co.  to  recognise  Smith  in  tfas 
transaction  In  any  way.  Now,  suj^todng  that  any 
question  is  raised  npon  this  evidence^  quite  iadepea- 
dently  of  the  letter  of  the  13th  May  to  Patw,  which 
followed ;  supposing  that  it  had  become  the  da^,  or 
that  it  was  one  of  the  alternatives  which  was  left  to 
Pater  and  Co^  to  give  the  name  of  Smith  as  As 
ultimate  pniehjwer,  it  *fipam  to  me,andlbalievealsi» 
to  the  rest  of  this  ooart,  deaUng  with  titis  avidenoih 
tiiat  thm  is  no  reason  to  doubt  the  teatimoay  of 
Brown  upon  this  occasion.  He  was  the  witosss 
indeed  for  the  plaintiff,  but  he  had  been  tlie  con- 
fidential clerk  of  Pater  and  Co.  He  had  no  inteceal 
whatever,  theref<»e,  to  tell  an  untruth,  or  to  mis- 
reprepreseat  the  case  against  Pater  and  Co.,  and  In 
favour  of  the  plaintiff.  There  waa  no  reason,  tiMK- 
f  ore,  that  I  can  see,  to  doubt  the  accuracy  of  Brown's 
testimony,  more  particnlarly  when  Morgan  hlmsdf 
was  oalltd,  who,  u  be  oould  have  Ak»  so^  wooM 
have  sbown  tint  he  had  said  V&OOiUtVrlW^  *" 
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Brown.   He  did  not  den^  bftving  made  that  atate- 
meot.   What  he  did  sa^— and  it  ii  perfectly  reason- 
able  to  believe  it,  because  it  is  an  extremely  probable 
MttetneDt — was  this:  "I  hare  no  recollection  of 
having  said  to  Brown  that  they  were  not  to  use  the 
name  of  Smith,"  and  Uien  he  added,  *■  I  waa  under 
much  mental  pressure  and  anxiety  at  the  time."  No 
doabt  his  memory  was  disturbed  and  troubled,  and 
though  he  did  not  recollect  what  was  said,  there  is 
not  the  slightest  reason  to  doubt  that  he  did  say 
this  to  Brown,  more  particularly  as  we  find  by  a 
ktlerwritten  by  his  (Morgan's)  attorney  that  he  had 
for  mDe  reascni  or  other  forbidden  or  disapprored 
the  use  of  Smith's  name.  But  supposing  any  doubt 
to  exist  up<m  the  testimony  of  Brown  on  this  point, 
it  really  teems  to  become  immaterial  when  we  come 
to  the  letter  of  the  12th  May,  two  days  before  the 
l^b,  when  the  name  had  to  be  ^veu  in,  and 
iriien  some  dedaire  steps  must  be  takw  to  bring 
nis  oofortnnate  matter  to  m  craclorioii.  We  find 
by  tUi  letter  that  be  addressed  Fater  and  Co. 
in  the  terms  which  I  hare  already  refwred  to.  Now 
the  shnjAe  qoestioo,  and  it  was  really  the  only  point 
that  was  made  on  the  part  of  the  defendant  for 
the  opinion  of  the  court  is,  whether  the  effect  of 
^  letter  was  not  raaUy  to  leave  U  fai  the  hands  of 
nter  and  Co.  to  do  what  upon  the  whole  they 
imgfat  think  waa  Jnst  and  expedient  as  between  aU 
tte  parUes  ooocemed.   Now  what  was  Pater  and 
Co.'b  condition  ?  With  regard  to  their  carrying  over 
to  the  next  account  day,  or  with  re^ird  to  their 
allowing  the  shares  to  be  sold  against  them,  it  is  quite 
Mioagh  to  aajr  that  they  were  men  of  knowledge 
md  operietwe  imoa  the  Stock  Xxxdiange,  well 
■cquaioted  with  hnsiness,  capable      forming,  at 
jetst,  as  correct  an  opinion  as  anybody  else  could 
uve  formed  at  that  time,  of  the  probabilities  of 
the  future  recovery,  or  of  the  ultimate  figure  and 
nUn  of  Oreren  d  and  Oumey,  and  it  was  left  to  them 
to  do  whatever  they  thought  beet.  It  appears  tiiey 
tbooght  It  waa  not  beet  for  whoerer  might  he  the 
psrty  nltimately  to  become  the  purdiaser,  whether 
"emselvee,  or  Morgan,  or  Smith,  or  anybody  else, 
atber  to  allow  the  shares  to  be  sold  apdnst  them, 
or  to  cany  over  the  transaction  to  the  next  account 
wy.  The  only  two  altematlves  therefore  left  to 
them  were,  either  to  give  tiie  name  of  Morgan,  or 
to  leave  their  own  names  as  the  ultimate  tnmsfttees 
MM  pnrdiaaers,  and  tii^  determined  to  give  the 
Dune  of  Morgan.    The  question  is,  whether  that 
yu  witMn  the  authority  given  to  them  by  Morgan  ? 
I  am  very  far  indeed  from  holding  that  Moi^n 
wmld  have  any  right  or  power  or  authority  in  bim- 
^  to  forbid,  w,  at  least,  to  effectnally  forbid, 
Fater  and  Co.  to  give  In  hlaname;  bnt  whether  he 
had  or  not,  that  is  not  the  question  we  are  now 
wiled  npon  to  decide.   When  Morgan  well  knew 
mX,  if  a  name  was  given  at  all  it  must  be  either 
Us  own  name  or  tiie  name  of  Pater  and  Co.,  if 
M  had  meant  to  intimate  to  Pater  and  Co.  that 
my  were  sot  to    ^ve   in   his  name,  that 
they  might  give  timr  own  name^  or  adopt 
ritber  of  the   other  eonrwe  wUch  have  been 
Mfcned  to  in  the  arguments,  he  ndght  have  said 
■0  plidnly  and  distinctiy  In  his  letter,  and  he  ongbt 
Mt  to  have  left  an  uncontrolled  and  unlimited  dls- 
0(*th)n  In  Pater  and  Co.  to  do  the  best  they  coold 
*Dder  all  the  circumstances.   Instead  of  doing  that, 
however,  he  writes,  "  We  authorise  you  to  do  what- 
ever yoQ  tUnk  beat."  I  am  of  opinion,  and  In  that 
vgiaioa  my  learned  brethren  concur,  that  that  gave 
to  Pater  and  Co.  the  authority  to  exercise  their 
own  discretion  as  to  the  mode  in  which  this  nnfor- 
tuiate  transaction  was  to  be  brought  to  a  conclu- 
tiOB;  and  one  of  thaw  modes  waa  to  give  in  the 
aeae  of  Mo^an  as  the  ultimate  porduuef .  That 
nune  was  accordingly  given  in,  and  waa  accepted 
■7  the  hUw,  who  themtpon  executed  the  pnpar 
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transfer  within  due  time,  according  to  the  usage  of 
the  Stock  Exchange  and  the  terms  of  the  contract 
Under  tiiese  circumstances  I  am  of  opinion  that  the 
defendant  Is  liable,  notwlthstandins  this  objection, 
and  the  only  one  that  has  been  made,  to  make  good 
the  contract  which  had  been  entered  into,  and  conse- 
quently that  he  is  liable  to  this  action,  and  that  tiie 
verdict  forthe  plidntiff  ought  not  to  be  disturbed. 

CLB1.8BT,  B. — I  am  of  the  same  opinion,  lliere 
is  only  one  question  which  has  been  reserved  and 
which  has  been  raised  in  this  argument.  In  giving 
Afoigtn's  nune^  waa  Fater  acting  within  the  autlM> 
rity  conferred  upon  himP  If  other  objections  had 
been  made,  other  questions  might  have  arisen  which 
might  or  might  not  have  been  met  by  argument. 
But  that  is  the  only  question  we  have  now  to  deal 
with.  Now,  nnquestionably  the  position  of  a  broker, 
or  any  agent  like  Morgan,  is  in  general  this.  He  is 
not  a  person  expected  to  pay  for  the  iharei,  or  to 
become  the  principal.  In  net,  a  broker  conld  not 
carry  on  his  business  unless  he  had  a  capita!  beyond 
all  calculation,  if  be  were  expected  to  do  that,  be- 
cause he  has  to  live  on  the  commission  which  he 
makes,  which  is  a  small  one  upon  very  large  trans* 
actions  indeed ;  and,  therefore,  unquestionably  his 
porition  la  tiiat  of  being  responsible  only  for  ttn 
aUFerences,  which  nd^t  be  a  very  trifling  matter  In 
comparison,  and  which  bis  capital  may  enable  him 
to  do.  I  mention  this,  that  It  may  be  seen  that  I 
have  tiloroughly  a^^iedated  Mr.  Luiyon's  argument 
on  this  part  of  the  case.  In  ordinary  transactions 
the  broker  is  not  intended  to  be  the  principal  to  ptf 
for  the  Glares,  oc  to  incur  any  of  the  UaUU^  of  a 
principal,  and  that  is  omflrmed  in  this  case  hy  the 
letter,  which  gives  as  a  reason  for  giving  the  name, 
that  there  was  some  difilculty  connected  with  the 
selling  note.  However,  that  is  the  position  of  the 
broker.  Here  we  have  this  very  exceptional  state 
of  things  to  deal  with — the  purchase  was  on  the 
27th  April,  the  stoppage  of  Overend  and  Oumey 
oa  the  lOtti  Hit  j  then  all  this  eonstematiOfi,  the 
going  down  to  Norwich,  the  having  that  conversa- 
tion, and  great  difficulties  on  both  sides,  and  It  ends 
in  a  letter,  which  it  is  impossible  to  say  is  Incon- 
sistent with  the  statement  of  Brown,  tiie  witness, 
but  which  letter  is,  in  my  opinion,  sufficient; 
because  if  a  person  chooses  deliberately,  whm 
writing  a  letter,  to  put  it  in  this  general  way,  and  to 
confer  complete  power  upon  another  person  aa  to 
how  he  is  to  act,  and  to  place  bimseU  within  the 
discretion  of  that  person  as  to  how  he  will  carry 
a  given  matter  into  effect,  he  must  be  bound  by  the 
fair  exer(Mse  of  that  perstm's  discretion.  What  he 
sayslitbisi  **  we  autboiise  yon  to  do  wbataw  yon 
thtnt  beat*  I  cannot  see  that  I  cui  take  npnt 
myself  to  say  that  Fater  and  Co.  did  not  think  the 
best  course  to  pursue  at  the  time  was  the  one  they 
did  pursue.  If  they  did,  they  did  that  which  was 
precisely  what  they  were  desired  to  do.  If  they 
nad  sold  out,  they  would  at  once  have  made  the  de- 
fendant responsible.  Initead  of  whioh,  at  that 
time,  this  was  only  the  14th  or  10th  Hay,  tbegr 
think  the  beat  thing  Is,  to  take  tiie  chancy  and  have 
the  shares  put  in  the  name  of  a  person  who  had 
given  them  this  particular  authority.  They  could 
not,  under  this  authority,  have  dealt  with  any  other 
name.  Under  these  circumstances,  I  think  the  de- 
fendant by  placing  it  in  the  discretion  <rf  Pateraad 
Co.  in  this  way,  has  brought  this  fairly  nptm  him- 
self. He  might  have  been  a  gainer  by  It  tiwagh  it 
turns  out  that  he  is  enMrmously  a  loser  by  it  It  is 
his  own  fault  for  giving  a  general  authority  ot  this 
sort.  My  brother  Martin,  who  has  heard  the  whole 
of  the  argument  desires  me  to  say  tbnt  he  eatttety 
concnra  in  thi«  judgment  i 
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haa  beard  a  great  deal  of  the  argument,  entirely 
sabscribes  to  the  judgment  of  the  court.  I  think  I 
ouffht  to  add,  speaking  for  myself  alone,  that  I  am 
clearly  of  opinion  that,  within  the  authority  to  pur- 
chase the  lOOO  shares  giren  b;  the  defendant  to  Pater 
and  Co.  on  tbe27^  April,  wasiocluded  and  impUeil 
an  aathoiity,  whenever  the  name  day  should  arriTe, 
togiTetiie  oameof  thedrfendantatuieultimatepur- 
cbaBer,  unless  upon  or  before  that  dw  the  defendant 
should  hare  furnished  them  withaoothw  name  which 
he  had  required  them  to  ^ve  instead  of  his  own.  I 

Stbat,  lest  it  should  be  supposed  that  I  enter- 
1  any  doabt  on  that  point,  which  I  thiuk  is 
settled  1^  the  primuses  of  the  decisions  of  Griutell 
T.  JBristowe  and  Cb&>  r.  Brittoure  (ubi.  aop.),  to  which 
I  have  before  rrierred.  Bnt  in  Uiis  latter  obserra- 
tion  I  am  declaring  my  own  opinion,  and  my  own 
Ofaaion  alone. 

Jbilt  duehargtd. 

Attorneys  for  the  plaintiffs,  Pattiion,  Wigy,  and 
Co^  50,  Lombard-street,  E.C. 

Attorney  for  the  defendut,  J.  S.  _^daS,  12, 
Sontbampton-balldingB,  Chaooery-lane,  WTC. 


Satwdoj/,  Nw.  18. 

Hamr  r.  Hauokc. 

CotU — Seview  of  taxation — CoaU  of  entering  caiae 
provisionatlj/ — CoMts  of  (g^>ml  from  master  to  judge 
at  (Aamhert. 

The  plaintiff"  had  entered  the  cause  prooistonalf]/  for 
trul  at  the  Idverpool  l^mug  Auaee.  Bifort  the 
digr,  the  defeiulant  obtained  an  order  from 
a  ^'udge  at  chambers  for  a  eommustoitsr  fo  aranine 
witnesses  at  Bottdxaf,  and  the  oemm  via  muequmtfy 
not  tried  at  the  ^tring  assises : 

Beld,  that  the  plainti^  was  entitled  to  the  ei^mue*  of 
such  entry  as  costs  in  the  cause. 

The  costs  of  an  appeal  from  a  master  to  a  judgt  at 
Cambers  are  not  costs  ib  the  causey  ttnUss  Ute  judge 
1^  tiie  t^ipeai  eigtressfy  prooidea  thtu  th^  ehtM  be. 
A  rule  nt«*  had  been  obtained  for  a  reriew  of 
taxation  in  this  case,  under  the  following  circnm- 
atancea.  It  appeared  that  by  an  order  mode  by 
Mellor,  J.  and  Lush,  J.,  tbo  jndgei  of  oiaiie  at  the 
LiTurpool  Spring  Auitm  1868,  it  was  directed  that, 
for  faciliuting  the  entry  of  causes  for  trial  at 
future  assizes  for  the  southern  division  of  the 
county,  and  for  the  more  conrenient  arrangement 
of  the  baainesB  of  such  assizes,  causes  for  trial  at 
Lirerpool  and  Manchester  respectirdy,  mi^t  be 
entered  proridonally  at  the  oflflkx  tn  the  acting 
prothmiouiy  and  aasodate  at  Preston,  on  mich 
days  preTious  to  the  commencement  of  such  assizes 
as  might  by  the  acting  prothonotary  and  associate 
be  appointed  in  that  behalf,  and  further,  that  causes 
entered  provisionally  should  stand  in  the  list  as 
actually  entered  for  trial,  unless  withdrawn  before 
the  commencement  ot  the  entry  on  the  commission 
day  at  atsixei. 

The  plaintiff  incurred  chains  in  entering  the 
cause  jwovisionally  for  trial  at  the  Liverpool  Spring 
Assizes  1869.  Between  the  date  of  such  eotir  and 
the  commission  day,  Mellor,  J.  made  an  order  at 
duunbeis,  at  the  instance  of  the  defendant,  for  the 
issue  of  a  ctanmisaioo  to  examine  witnesses  at 
Bombay,  and  the  trial  did  not  in  consequence  take 
place  at  the  spring  assizes.  The  application  for  the 
commission  bad  in  the  first  instance  been  made  to 
a  master,  who  refosed  it,  upon  which  the  defendant 
appaoM  to  the  Jndge.  On  the  appeal  nothing  was 
■aid  ■boat  the  aotu  of  it  Upon  the  return  of  the 
commlidoD  the  drftedont  vithdnw  hii  pleoL  and 
ttwoi  amngid  fndgniMit  ifaoiild  go  di&nlt. 


[Ex. 

Upon  the  taxation  of  costs  the  master  refused  to 

allow  the  plaintiff  the  costs  of  the  provigional  entry 
of  the  cause  at  Liverpool,  on  the  gronnd  that  the 
entry  had  been  rendered  useless,  and  that  where  a 
cause  had  been  so  enti-red,  and  in  consequence  of 
some  act  done  or  order  made  before  the  commis- 
sion day  the  trial  did  not  take  jdace^  the  j^ntiff 
waft  not  entitled  to  charge  the  d^endant  the  ex- 
pense of  entering  the  case.  The  master  allowed 
plaintiff  all  coats  of  the  proceedings  at  chambers 
with  reference  to  the  commission  down  to  the  re- 
fusal of  the  commission  by  the  master,  bnt  refused 
to  allow  the  plaintiff  the  cosu  of  the  appeal  to  the 
judge,  on  the  gronnd  that  it  was  Uke  proceedingi 
In  a  coart  of  error  when  the  judgtoent  A  the  omiit 
below  is  reversed,  and  each  party  left  to  pay  hit 
own  costs  of  appeal.  In  reference  to  both  those 
matters  it  was  now  soaght  to  review  the  taxation. 

By  the  4th  section  of  the  30  &  31  VicL  c  68, 
the  Act  to  provide  for  the  better  dispatch  d 
business  in  the  chambers  of  the  judges  irf  the 
Superior  Coorta  oS  Common  Law,  it  is  enacted 

Every  order  or  dacidon  made  or  {rivea  under  tbe  AiCt 
any  master  alttiiig  atcdiunben,  ehaU  be  as  Talidaod  biadtat 
on  all  parties  conc«m«d,  as  if  tbo  aama  had  been  made  or 
gtvaa  before  the  paBring  of  this  Act  by  a  jad^  rittbig  at 
chambers :  ProVided  always,  that  It  shall  be  lawful  for  ibj 
peraon  afleoted  by  amy  order  or  dedsion  of  tbe  master, 
furthwitb,  or  within  aach  time  as  from  tixa«  to  time  ihiU 
be  appointed  by  any  mle  or  rolea  to  be  made  nndca  this  Act, 
■ad  salyAet  to  *u<^  <  oonditkiua  aa  to  oo«ta  aa  may  b«  pro- 
Tldad  nndar  anv  nudt  rnls  or  ndsa,  to  appsal  fraai  snak 
dadston  to  a  Jnoge  stttfng  at  ohambera, 

Tbe  Rules  of  Michaelmas  1867,  made  under  tha 
Act  {Hovide  that  "  the  costs  of  soch  q>peal  shaQ  be 

in  the  discreticm  of  the  judge." 

Lord  showed  cause  against  the  rule,  and  cod  tended 
that  the  master  hod  rightly  diaaUowed  the  items  in 

question. 

HerscheU  supported  the  mle.— If  the  master  be 
right  aa  to  the  costs  of  entering  the  cause  all  tbe 
advantages  intended  to  be  Becurcd  by  the  jodgei 
of  assize  will  be  lost  [The  Court  intimated  that 
they  were  with  him  as  to  this  item.]  Then  with 
reference  to  the  costs  of  the  appeal  to  the  judge  at 
chambers  it  is  true  that  the  costs  are  in  the  discre- 
tion of  the  judge,  but  It  Is  the  established  practice 
at  chambers  that  if  a  judge  makes  an  order  simply 
dealing  with  the  matter  in  question,  and  says  nothing 
as  to  costs,  the  costs  are  taken  to  be  costs  in  tbe 
cause.  In  this  case  there  is  no  iojostioe  is  this. 
The  result  of  the  commission  show«l  that  the  evi- 
dence the  defendant  widied  to  obtain  vaa  nadcM, 
for  he  withdrew  bis  pleas  on  iu  return.  He  dted 
Pugh  V.  Carr,  6  M  A.  W.  20. 

Chakmbll,  B. — We  are  all  agreed  that  as  to  the 
second  item  the  party  is  not  entitled  to  uy  relief. 
Whethw  any  bucd  inveterate  practice  aa  Mr.  H«f- 
Bchelt  alleges  existed  with  reference  to  the  buaioess 
at  chambers  or  not,  a  new  order  of  things  is  now 
called  into  existence.  The  Act  provides  that  there 
may  be  an  appeal  from  the  decision  of  the  master 
to  a  judge,  and  that  the  costs  of  sudi  ap:>eal  shall 
be  in  thediacreUon  of  the  judge.  The  jn^eio  this 
case  did  not  provide  for  the  coats  at  aU.  He  was 
never  asked  to  ezerdie,  and  never  did  exooio^  any 
discretion. 

FraoR  and  Clbaibt,  BB.  oonenrred. 
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C.  Cab.  R.]  Rko.  v,  Rit30s  and  anotues. 


CBOWN   CASES  BESEBVED. 
Baportad  br  Jobx  Thomwh,  Eaq-,  Baniiter-u-Lftw. 

Sattuthif,  Nov.  18. 

(Brfne  Kbixt,  C.  B.,  HAKnir,  Blaoxbork, 
LvsB,  ind  Bbbtt,  JJ.) 

Bia.  v.  BiTson  and  axothbs. 

Forgery — Deed — Ante-dating. 

R.  made  an  eqttitahU  Apotit  of  title-deeds  with  G.  for 
TSOL,  and  afterwards  lustgned  ait  his  proutrttf  to  B. 
for  the  ben^t  of  his  creditors.  He  tmd  nit  assignee 
B.  then,  for  an  additional  advance,  conveifed  to  G.  the 
Jrt^oid  of  the  property  to  which  the  dads  so  deposited 
related.  Afler  this  the  prisoner  It  executed  a  deed  of 
atximment  to  the  other  prisoner  of'  a  large  part  of  tie 
land  so  conveifed  to  G.for  a  hup  t€rm  of  years;  Auf 
Ail  deed  kmu  falsely  nnte-datea  bejore  the  conveyance 
by  R.  and  B.  to  G-,  and  vpm  this  deed  the  prwners 
resitted  O.'s  title  to  poitesiion  of  this  part  of  the  land : 

Held,  that  this  deed  so  ante-dated  for  the  purpose  o; 
defraudit^       amounted  to  forgery. 

Cue  rewrred  for  the  ojonuHi  of  the  court  by 

Uajee,  J. 

llie  prisonen  were  indicted  before  me  at  the  last 
Maacbeel«r  assizes  under  the  24  &  25  Vict.  c.  98, 
8.  iO,  for  forging  a  deed  with  Intent  to  defraud 
James  Gardner. 

William  RitsoD  was  the  father  of  Samuel  Ritson, 
ind  was  a  builder.  He  had  been  entitled  to  certain 
building  land  at  Heatoo  Norria  in  Lancashire,  which 
had  been  con  reyed  to  him  in  fee,  and  he  had  bor- 
rowed on  the  security  of  it  of  the  prosecutor, 
James  Oaidner,  more  thsn  7S0L,  for  which  ad  ranees 
hti  bad  given  ou  the  lOth  Jan.  1868,  an  equitable 
mortgage  by  written  agreement  and  deposit  uf  title- 
deeds. 

On  the  5th  May  18(Uj,  William  Kitflon  executed  a 
deed  under  the  Bankruptcy  Act  of  IHIil,  convoying 
all  his  real  and  pcrwinal  estate  to  James  Booth, 
a  trustee,  for  the  neneflt  of  creditors,  and  on  the 
7th  Hay  1868  by  deed  between  James  Booth,  the 
trustee,  of  the  first  part,  and  William  Itition  of  tlie 
second  part,  and  the  said  James  Gardner  uf  the 
third  part,  reciting  the  said  deed  of  assignment, 
and  that  James  Gudner  had  bei-ome  mortgagee  of 
the  said  building  laud,  and  thai  there  was  tlien  due 
t<i  him  789/.  6s.  2d.  for  principal  and  inleriMt,  and 
that  the  said  James  Booth  and  William  Uitaon 
faaring  caused  a  valuation  to  be  made  had  ascer- 
tained that  the  said  sum  was  in  excess  of  the  value 
of  the  said  hereditatnonts,  and  that  there  weie 
•ome  building  materials  ou  the  land  nut  flxed  to 
the  freehold,  and  tiiat  it  had  been  agreed  between 
the  parties  to  the  deed  to  convey  the  land  and  assign 
the  materials  for  601  to  the  said  James  Gardner. 
It  was  witnessed  that  the  said  James  Booth  and 
William  Ititson  in  consideration  uf  the  said  sum 
paid  as  therein  mentioned  (viz.,  49^  to  Booth  and 
IL  to  William  Ritson),  did  respectively  ((rant, 
convey,  and  confirm  unto  the  said  James  Gardner 
the  said  freehold  land  (subject  to  the  two  inden- 
taret  therein  meuttoneo,  being  previous  convey- 
tuces  to  other  parties  by  the  said  William  Ritson  of 
twu  small  plots  thereof),  and  all  the  estate,  claim, 
and  d'-mand  of  the  said  James  Booth  and  William 
KiUoii  thvreiu  to  and  to  the  \isv  i)(  the  said  James 
Gardner,  his  heirs,  and  assigns  for  ever,  with  a 
covenant  from  the  said  James  Booth  and  WU  iam 
Kitson,  that  they  or  one  of  them  had  full  power  to 
grant  the  said  lands  and  hereditaments  as  aforesaid 
free  from  all  incumbrances,  except  as  appeared  by 
the  said  deed,  but  which  deed  contained  no  mention 
of  the  deed  found  to  be  a  forgery  as  after  men- 
tioned but  only  mentiooed  the  conveyance  of  the 
fid  two  small  plots. 


[C.  Cas.  R. 

After  the  execution  of  the  said  conveyance  to  the 
priMecntor  he  entered  into  possesdon  of  the  ground 

so  conveyed  to  him. 

About  March  1869  the  prosecutor  had  buildings 
erecting  on  adjoining  land,  and  had  employed 
William  Ritson  as  a  builder,  and  had  given  him 
permission  to  erect  a  shed  on  part  of  tlie  ground  so 
conveyed  as  aforesaid,  which  waa  done.  The  pTO> 
secutor  afterwards  wished  to  have  it  removed ;  but 
the  two  Ritsons,  the  son  being  then  working  with 
his  father,  refused  to  do  so,  and  the  prosecutor  re- 
moved it  himsetf.  On  the  20th  April  1869  the 
prosecutor  received  a  letter  from  a  solicitor  written 
on  behalf  of  Samuel  Ritaon,  claiming  title  to  the 
land,  ud  complaining  of  prosecutor  having  tret- 
passed  thereon  by  pulling  down  a  buildiog,  and 
offering  to  show  the  deed  under  which  Samuel 
lUtaon  claimed.  And  on  the  26th  April  a  writ  in 
an  action  of  trespass,  at  the  suit  of  Samuel  Bitaon, 
was  sued  out  and  served  on  the  prosecutor.  The 
prosecutor  then  saw  the  attorney  for  Samuel  Ritson, 
who  produced  the  deed  charged  as  a  forged  deed, 
and  the  prosecutor  commenced  the  prosecution 
against  the  two  prisoners  before  the  magistrates. 

This  deed  is  dated  the  12th  March  1868,  the  date 
being  before  William  lUtson's  deed  of  assignment 
and  the  conveyance  to  the  prosecutor,  and  purports 
to  be  made  between  William  Ritson  of  the  one  part, 
and  Samuel  Ritson  of  the  other  part ;  it  recites  the 
original  conveyance  in  fee  to  William  Bitaon,  and 
that  William  Ritson  had  agreed  with  Samuel  Ritson 
for  a  lease  to  him  of  part  of  the  land,  at  a  yearly 
rent  of  18L  Ss  id.,  and  then  professes  to  demise  to 
Samuel  Ritson  a  large  part  of  the  frontage,  and 
most  valuable  part  of  the  land,  which  bad  been 
equitably  mortgaged  and  afterwards  conveyed  to 
the  prosecutor,  as  mentioned  above,  for  the  term  of 
999  years  from  the  25th  March  then  inst.  The  said 
ileed  contained  no  notice  of  any  title  legal  or  eq,uit- 
Hblc,  of  the  prosecutor,  and  contained  the  usual 
covenants  between  a  lessor  and  lessee.  It  was 
executed  by  both  William  and  Samuel  lUtson,  and 
professes  to  have  been  attested  by  a  witness ;  bat 
such  witness  was  not  called  at  the  trial,  nor  was 
any  evidence  given  as  to  the  professional  man  or 
other  person  by  whom  the  deed  was  prepared. 
Although  the  date  of  the  deed  was  the  12th  March 
1868,  it  was  proved  by  the  stamp  distributor  who 
had  issued  the  stamp,  that  it  was  not  in  fact  issued 
from  the  office  by  htm  before  the  7th  Jan.  1869, 
nor  was  the  deed  ever  mentioned  by  the  prisoners 
before  that  year. 

It  was  contended  on  the  part  of  the  prosecutor 
that  the  deed  was  a  forged  deed,  made  after  the 
prosecutor's  conveyance,  and  ante-dated  for  the 
fraudulent  purpose  of  over-reaching  that  convey- 
ance, and  so  endeavouring  to  deprive  the  prosecutor 
of  bis  estate  under  the  said  conveyance,  and  of  a 
considerable  part  of  the  property  for  a  long  term, 
and  leaving  only  a  valueless  reversion  in  him  in 
such  part  of  the  property.  And  in  support  of  this 
view  the  counsel  for  the  prosecution  cited  1  Hawk. 
1'.  C.  c.  21,  p.  263,  8tb  edit. ;  and  Halway  r.  Wale^ 
MiKi.  655  ;  5  Eliz.  c.  14  ;  and  2  Buss.  Cr.,  4th  edit., 
719;  and  see  8  Inst.  169,  Bac.  Ab.  "Forgery." 

The  counsel  for  th^iboners  contended  that  the 
deed  could  not  bea  foAj^,  as  it  was  really  executed 
by  the  parties  betweot  whom  it  purported  to  be 
made,  and  that  there  was  no  modern  authority  in 
support  of  the  doctrine  (»ntcnded  for  by  the  prose- 
cution. He  also  contended  that  the  prosecutor  had 
obtained  his  conveyance  l>y  fraud,  and  that  It  waa 
void  against  ^e  prisoners,  and  if  so  the  lease  would 
be  rightfully  made. 

The  jury  found  that  there  was  no  ground  for 
imputing  any  fraud  to  the  prosecutor  with  regard- 
to  his  security  and  conveyance,  and  t-b«ving(^k^ 
pressed  an  opinion  in  coiuormity  with  the  auuo- 
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ritiei  cited  on  the  part  of  the  proaecvtion,  uii 
informed  the  juir  that  if  tlw  aflsged  lease  was 
executed  after  the  prosecutor's  conveyanoe,  and 
ante-dftted  with  the  purpose  of  defrauding  bim,  it 
vould  be  a  forgery. 

The  jury  found  both  the  prisoners  guilty. 

And  in  pursuance  of  the  leqneit  of  the  prisoners' 
counsel,  I  reserred  the  question  whether  the  pii- 
lonen  vers  pnmerly  convicted  of  fbrgery  under  the 
oircunutaocee,  for  the  opinion  of  this  court. 

a.  Hi.n8. 

TotTf  for  the  prisoners,— The  ruUngof  the  learned 
jodge  at  the  toial  was  wrong,  and  the  conTictioa 
cannot  be  sustained.   The  auuoriUes  dted  for  the 
prosecution  were  very  ancient,  and  it  is  submitted 
that  they  cannot  be  supported  at  the  present  day. 
The  authority  of  Lord  ColEe  in  the  3rd  Inst  169  is 
his  comment  on  the  stat.  6  Eiiz.  c  14,  which  enacts, 
"If  any  ]^raon  or  persons,  upon  his  or  their  own 
head  or  imagination,  or  by  false  conspiracy  or 
fraud,  (hall  wittingly,  subtilly,  and  falsely  forge  or 
make,  or  subtilly  cause  or  wittingly  assent  to  be 
forged  or  made,  any  falee  cliarter,  deed,  or  writing, 
•ealed,  &c.,  to  the  intent  (inter  alia)  that  the  right 
title  or  interest  of  any  person  or  persons  of  in  or  to 
tenements  or  hereditaments,  freehold  or  copyhold, 
maybe  molested,"  6c.   Lord  Coke,  in  commenting 
on  the  words  "or  make,"  says,  "These  be  larger 
words  than  to  forge,  for  one  may  make  a  false 
writing  within  this  Act,  though  it  be  not  forged  in 
the  name  of  another,  nor  his  seal  nor  hand  counter- 
feited.  As  if  A.  make  a  true  deed  of  feoffment 
under  his  hand  and  seal  of  the  manor  of  Dale  unto 
and  B.,  or  some  other,  raze  out  D  the  first  letter 
of  Dale,  and  put  in  S,  and  then  where  the  true  deed 
was  of  the  manor  of  Dale,  now  it  is  falsely  altered 
and  made  the  manor  of  Sale.   This  is  a  false  writing 
under  seal  within  the  purriew  of  this  statute.  To 
forge  is  metaphorically  taken  from  the  smith  who 
heateth  upon  his  anvil  and  forgeth  what  fashion  or 
shape  he  will."   The  case  of  &Uwm  r.  Wale,  is  no 
doubt  an  authority  that  to  alter,  by  antedating  a 
deed,  is  a  forgery  if  it  prejudices  any  third  person's 
estate.   The  ^ped  in  the  present  case  was  not  a 
forgery  or  false  deed ;  it  was  made  by  the  parties 
between  whom  it  {lurports  to  be  made,  and  there 
was  no  alteration  in  it  at  alL   It  may  be  a  void 
Instrument,  but  it  is  not  a  forgery.  [AIiatin, 
B. — Mr.  Russell,  in  his  work,  gives  this  defi- 
nition of  forgery  at  common  law,  **  the  fraudu- 
lent making  or  altemtlon  of  a  writing  to  the  preju- 
dice of  another,"  or,  more  recently,  as  "a  false 
nuking,  a  making   maio  animo,  of  any  written 
instrunieDt  for  the  purpose  of  fraud  and  deceit," 
the  word  "  making  "  being  considered  as  iocluding 
every  alteration  of  or  ad4ition  to  a  true  instrument] 
It  is  contended  that  this  is  not  a  false  deed,  tiiough 
the  finding  of  the  jury  shows  the  date  to  be  so. 
Deeds  which  contain  false  recitals  or  arerments  are 
not,  therefore,  false  deeds  within  the  provisione  of 
the  statutes  relating  to  forgery.  The  present  statute 
the  24  &  25  Vict  c.  98,  a  20,  enacto,  "  Whosoever, 
wiUi  intent  to  defraud,  shall  torn  or  alter,  oc  shall 
<^eT,  utter,  dispose  of,  cv  put  of^  knowing  the  same 
to  be  forged  or  altered,  any  deed,  or  any  bond  or 
writing  obligatory,  or  any  assignment  at  law  or  in 
equity  of  any  such  bond  or  writing  obligatory,  or 
shall  forge  any  name,  handwriting,  or  signature 
purporting  to  be  the  name,  handwriting,  or  signa- 
ture of  a  witness  attesting  tiie  execuUon  of  any 
deed,  bond,  or  writing  obligatory,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  deed,  bond,  or 
writing  obligatory,  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  some 
to  be  forced,  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  tlie  discretion 
jt  the  court,  to  be  kept  in  penal  serTitude  for 


Ufe,  DT  for  any  term  not  leia  than  ftree  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement"  The  question,  therefore,  is 
whether  this  deed  is  a  forgery  within  the  words  (tf 
thatatatute,  and  it  is  submitted  that  it  is  not : 
Com.  Dig.  Forgery,  A.  1. 

AdiStm  for  the  ptoeecntioD.— The  coovictioa  is 
right,  for,  both  upon  princifde  and  authority  tin 
making  of  the  deed  in  question  was  a  fcvgery.  At 
common  law  the  false  making  of  a  letter,  or  ordtr, 
or  guarantee^  was  a  misdemeanor,  but  not  a  capital 
offence,  but  Ae  false  making  ot  a  deed  is  within  all 
the  statutes.  There  is  the  authority  of  ImtA  Coke, 
and  the  case  in  Moor.  And  Com.Dig.A.1,  "Forgwy 
is  where  a  man  fraudulently  writes  or  puhlidiBB  a 
false  deed  or  writing  to  the  pvejudioe  of  the  right 
td  another."  TUa  was  a  deed  fraudnlwiar  ante- 
dated to  the  preiudioe  of  tta  proMCUtor's  estate  in 
the  land.  So  in  Boo.  Abr.  A.,  "The  notion  of 
forgery  dotii  not  so  much  cooaist  in  the  counter- 
feiting of  a  man's  hand  and  seal,  wluch  may  often 
be  done  innocently,  but  in  the  endeavouring  to  give 
an  appearance  of  truth  to  a  mere  deoeitoni  falnty; 
and  Sther  to  Impoie  that  upon  tlie  world  m  the 
solemn  act  of  onotlier,  whidi  he  is  no  way  privy  to, 
or,  at  least,  to  make  a  man's  own  act  appear  to  be 
done  at  a  time  when  it  was  not  done,  and  by  force 
of  such  a  falsity  to  give  it  an  operation,  whidi  la 
truth  and  in  justice  It  ought  not  to  have."  "nat 
definition  seems  to  comprehend  Ous  case. 

Ek,lt,  C.  B.— I  ewtaioly  oitertained  some  donU 
At  one  time  upon  Hut  case,  because  most  ti  the 
authorities  are  of  an  ancient  date,  and  long  belim 
the  passing  of  the  statutes  of  11  Oeo.  4  41  WiLL 
4,  and  24  &  25  Vict  Howeror,  looking  it  thi 
ancient  uithorities  and  the  text-books  of  W 
highest  tepaXie,  such  as  Com.  Dig.  Bacon's  Abr. 
S^Tlnit,  and  mr  Michael  Foeter,  they  ate  aU 
uniformly  to  the  effect  not  that  every  instnuwot 
contiuning  a  false  statement  is  a  forgery,  but  that 
every  instrument  wUch  is  false  in  a  material  part, 
and  which  purports  to  be  that  whidi  it  to  not,  or  ta 
be  executed  by  a  powm  who  is  not  the  real  panM, 
or  which  pnipwts  to  be  dated  im  a  day  which  is  w« 
the  real  day,  whereby  a  telse  oparatioo  is  given  to  ^ 
is  a  foi^y.   It  is  impossible  to  distingniitwt 

firesent  case  from  the  authorities  cited,  and  bh» 
(He  tiw  oonvictimi  moat  be  afilrmed. 

ICartut,  B.— I  am  of  the  same  opinion,  lir. 
Tan  says  that  this  is  not  an  ordinary  instance  of  a 
deed  that  is  a  forgery.  The  authorities  are  all  to 
the  effect  that  it  is  a  forgery;  and  in  TomUni 
Dictionary  I  also  find  this  passage :  "Forger:^  may 
be  committed  by  a  porliy  making  a  fobe  deed  m  ha 
own  name,  ai  where  a  party  made  a  f*™"*^* 
lands,  and  doted  it  priw  to  a  former  deed,  whstvxj 
be  conveyed  the  same  lands,  for  he  folaifles  thedaM 
in  order  to  dehmud  hia  own  feoflesi*' 

BLACKBDBn,  J.— I  am  of  the  oome  ojiraflo- 
Tbe  24  &  25  Vict  makes  It  a  Moov  if 
any  person  with  intent  to  defraud  shall  forge 
or  oUot  any  deed,  ftc.  The  material 
"  forge,"  and  it  is  neoessaiy,  therefore,  to  see  what 
is  the  meaning  of  forgery.  It  is  correctiy  denned 
in  Com.  Dig.  to  be  the  making  of  any  false  lastnb 
ment  with  a  fraudulent  intent,  that  to  on  instnimnl 
that  purports,  on  the  face  of  it  io  oome  matenal 
thing  to  he  that  which  it  is  not  Then  we  uvfl 
(Mlbert,  C.  B.'s  definition  of  forgery  in  Bsc 
Abr.  (see  supra).  In  this  case  the  false  statement 
is  in  the  date  which,  in  ordinary  coses,  would  nrt 
be  material,  but  here,  by  extrinsic  evidenc^  ths 
false  date  was  shown  to  o^Wrv  motrfit  «« 
forged  deed  would  horoi^wkAtttkielj^tUa  uoUiir 
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fABOHEB. 


person  than  the  prosecutor,  if  the  deed  had  been 
execnted  on  the  day  it  bears  date.  Lord  Cokej  in 
hia  3rd  Inst,  cites  nreral  caaes  from  the  Tear 
Books  to  shov  that  the  forging  a  deed  does  apply  to 
tfdf  rery  thinK-  The  tame  was  bdd  In  the  case  in 
Ifoor,  and  in  Lemi^  com  in  Poster,  C.  G.  116,  and 
there  is  no  antliority  against  it.  Hie  otmvictton, 
tbenfore  is  right. 

LuiK,  J^B  the  priMoer  had  put  the  true  date  to 
the  deed  in  the  first  instance  and  hud  altered  it,  there 
could  noc  hare  been  a  q^nestion  as  to  its  being  a 
forgery  within  the  Btatate.  It  seems  absurd  to  hold 
thst  the  making  a  deed  falsely  dated  from  the 
b^ioning,  whereby  a  franduhmt  operatioo  is  given 
to  1^  would  not  equally  he  a  forgery.  Tho  L«isla- 
tuia  used  the  word "  f<me"  in  the  sense  of  the 
dieided  antlioritiee,  namely,  the  making  of  a  deed 
Thidi  parporti  to  be  that  whidi  it  Is  not 


Bbbt,  J,  cwenrred. 


AKOHBS  OOU&T. 
Blotted  It  DoDsui  Kuhhidbii  Ekt,  Baxiistv-at-Law. 

Friday,  Nov.  19. 

(Before  the  Right  Hon.  Sir  Bobbbt  FmLUHOU, 
Dean  of  Archei.) 

Thb  Bishop  aw  WiacmumiE  v.  Wix. 

BtMJuitioK  of  bishop,  the  promoter  in  a  ntf— 83  j*  88 
vlu.  c  111— ilAatoaenl — AmaidmtM~CommoA 
h». 

A  hitkop,  the  promottr  in  proceedingt  agaiiul  a  ckrk 
charged  with  an  eccktiaatieal  offence,  tent  the  ccue  by 
Uuers  of  rtquett  to  the  Archet  CottrL  Afttrwaraa 
(Ae  bishop,  acting  uadb*  the  prottimama  of  3Z  ^  38 
VicL  c  1 1 1,  resigned  hie  tee. 

On  a  petition  by  the  d^endant  to  be  dimieaed  from 
fwther  proceedings : 

Held,  that  the  proceedings  did  not  abate  on  the  resigna- 
tion of  the  bishtgi ;  €md  thai  the  title  of  the  suit  might 
be  amended  bj/  eabttitutit^  the  proper  tksariptiim  tf 
the  promoter. 

Ecdmastical  covrts  are  not  governed  bjf  ndea  or 
anaiogiea  drawn  from  common  law. 

In  this  case  the  late  Bishop  of  Winchester  was 
the  promoter  <rf  the  office  of  the  judge,  the  charge 
■gainst  the  defendant  lieing  one  of  offences  against 
the  Uws  ecclesiastical  by  using  lighted  candles  and 
huming  incense  during  the  celebration  of  the  Holy 
Eucharist,  in  his  church  at  Svanniore,  in  the  lele  of 
Wirtit ;  the  offence  charged  being  a  contraTention 
of  the  decision  of  the  Privy  Council  in  the  case  of 
Martin  t.  Madeonochie,  19  L.  T.  Rep.  N.  S.  503. 
The  artidea  in  the  present  suit  were  Sled  on 
July  7;  on  Oct.  28  the  late  Bishop  of  Winchester 
sent  in  a  representation  of  his  desire  to  resign  to 
the  archbishop  of  his  province.  Such  representa- 
tion was  made  under  the  provisions  of  the  Act  of 
iMt  leBsion  (32  &  83  Vict  c  111),  which  by  sect.  2 
^vides  that  "on  a  representation  being  made  to 
her  Majesty  in  manner  hereinafter  mentioned,  that 
sny  archbishop  or  bishop  in  Englatkl  is  desirous  of 
nngning  his  ardibishopric  or  bishopric  by  reason 
«st  he  is  incapacitated  by  age  or  some  mtfotal  or 
pennanent  physical  inflrmity  from  the  due  per- 
formance of  his  duties  as  archbishop  or  bishop,  it 
■hall  be  lawful  for  her  Majesty,  if  satisfied  of  such 
incapacity  and  that  such  archbishop  or  bishop  has 
<*n«iioaUy  resigned,  by  order  in  council  to  declare 
Wch  srchbighopric  or  bishopric  to  be  vacant,  and 
*nereopon  such  vacant^  may  be  filled  np  in  the 
■Hte  manner  and  with  th«  same  incidents  in  all 


respects  as  if  such  archbishop  or  bishop  were  dead . 
.  .  .  (And)  for  the  purposes  of  this  section  a 
representation  shall  be  made  to  her  Uajesty,  in  the 
case  of  a  bishop  denroos  of  resigning,  by  the  arch- 
bishop of  the  province  at  the  instance  of  the 
bishop,"  &c. 

On  Nov.  11,  her  Majesty,  by  order  in  council, 
accordingly  declared  the  see  vacant.  On  the  pre- 
vious day  (Nov.  10)  a  petition  was  filed  in  the 
Court  of  Arches,  praying  that  the  defendant  might 
be  dismissed  from  the  suit,  on  the  ground  that  the 
suit  had  abated  by  reason  of  the  resignation  of  the 
bishop,  the  promoter.  This  was  met  by  an  appUca< 
tion  on  bdialf  of  the  promoter,  that  the  title  of  the 
suit  might  be  amended  by  striking  out  the  descrip- 
tion of  the  promoter  as  "the  Bishopof  Winchester," 
and  substitutiog  "the  Rev.  Charus  Sumner,  DJ>., 
late  Bishop  of  Winchester.'' 

Arthur  Charles,  for  the  defendant,  contended  that 
the  suit  was  instituted  by  the  bishop,  not  in  his 
individual,  but  in  his  episcopal  character.  He  had 
sent  the  case  at  once  ^  letters  of  request  to  the 
Court  of  Arches,  while,  under  the  Church  Dls- 
ciptine  Act,  had  the  promoter  been  a  private  person, 
the  ordinary  course  would  have  been  for  the  bishop 
to  grant  a  commission  of  inquiry  as  to  the  charge 
against  the  defendant  It  was  submitted  that  the 
suit  abated  by  the  resignation  under  the  statute, 
just  as  it  womd  have  dune  had  the  bishop  died.  The 
Privy  Council  had  decided  that  "letters  of  request 
constitute  ^  vehicle  by  which  the  case  is  to  be 
broi^t  before  the  court  and  when  brought  thither 
it  must  be  proceeded  with  as  of  right''  but  here  he 
would  contend  that  there  was  no  cause  before  the 
court.  Doubtless  the  court  was  not  bound  by  the 
rules  of  common  law,  but  it  would  proceed  on 
analogy  with  that  law  when  reasonable  to  do  so. 
That  the  resignation  would  have  abated  the  suit  at 
common  law  was  clear  from  the  authority  of 
Comyn's  Digest  (title  Abatement  H.  44,  46),  where 
it  was  laid  down  that  accepting  the  office  of  arch- 
bishop or  bishop,  pending  the  writ  by  the  plaintiff 
or  demandant  would  abate  the  suit;  ana  so  on 
deposition  or  resignation.  It  might  be  said  that 
the  present  was  a  criminal  proceeding,  but  in  form 
it  was  a  civil  proceeding,  and  there  had  been  nothing 
to  vary  the  practice  of  this  court,  in  respect  of 
abatement  t^om  that  at  common  law,  prior  to  the 
recent  Common  Law  Procedure  Acts.  As  to  the 
application  to  amend,  it  would  be  submitted  that, 
though  the  court  had  a  discretion  so  to  do,  that  dis- 
cretion would  not  be  exercised  under  the  circom- 
stanoes  of  the  case. 

Dr.  Deane,  Q.  C,  and  Dr.  TriaiTom,  tor  tiie  pro- 
moter,  ariiued  that  the  letters  of  request  were  the 
mere  vehicle  for  bringing  the  case  before  the  court 
at  once,  and  the  moment  that  was  done,  the  promo- 
ter's functions,  gud  bishop,  were  at  an  end.  It  might 
be  that  the  suit  would  have  abated  by  the  natural 
death  of  the  promoter,  but  that  would  have  been 
because  then  there  would  have  been  no  one  before 
the  court  responsible  for  costs.  But  here  the  pro- 
moter, tbojgh  no  longer  a  bishop,  would  be  before 
the  court  still  in  his  private  capacity.  The  charge 
in  the  suit  would  be  one  of  form  only,  in  the 
mere  description  of  a  party.  The  defendant 
coutd  not  be  in  any  way  prejudiced  should 
the  court  refuse  to  allow  that  the  suit  had 
abated,  nor  by  the  amendment  proposed.  Argu- 
ments drawn  from  the  old  common  law  could 
have  no  weight  with  a  court  not  bound  common 
law  rules,  especially  when,  as  here,  the  common 
law  relied  on  had  t>een  found  in  practice  in- 
convenient and  had  been   altered  by  repeated 

Digitized  by  LjOOQIC 
(Aar^  replied.  <-> 
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Adm.]  Titb  STBAMaHiP  nusaii.. 


Sir  RoBBBT  Phillimobb  (Dean  of  Arches)  in 
giving  jugmeot  said:- Two  applications  are  before 
the  court ;  one,  od  behalf  of  the  defendant  that  he 
may  be  dianiissed  from  all  further  proceedings,  on 
the  groaod  that  hj  reason  of  the  promoter'a  resig- 
oation  of  his  office  aa  bishop  the  suit  has  abated ; 
and  the  other,  on  behalf  of  the  promoter  of  the  suit 
that  an  amendment  of  the  title  might  be  made.  As 
a  matter  of  practice  the  case  is  not  t'asy  to  decide, 
sioce  DO  precedent  can  be  found  directly  in  point. 
But  the  principle  applicable  to  it  is  clear.  There 
aie  two  qaestionv,  has  the  court  any  discretion? 
And,  if  it  has,  ought  that  discretion  to  be  exercised  ? 
Mr.  Cbariea's  argument,  urging  abiitcment,  was  an 
able  one,  but  as  was  said  in  the  case  of  6iierwoo(l  v. 
Aiy,  1  Moo.  397,  P.  C,  "  the  proceedings  of  the 
ecclesiastical  courts  are  not  favoured  by  the  rules 
of  the  common  Jaw,  or  any  analogies  that  they 
furnish.**  A  fortiori,  rules  would  not  be  adopted 
from  the  common  law  so  as  to  guide  the  practice  of 
this  court,  when  the  common  law  relied  on  was  in  a 
TBry  imperfect  state,  and  had  been  found  to  work 
so  much  injustice  by  its  strict  rules  as  to  abatement, 
that  those  rules  were  altogether  altered  by  several 
statutes.  Thecasehas been  sentto  this  court  by  letters 
of  zequest  in  proper  form,  and  this  court  has  accepted 
them.  The  bishop,  doubtless,  had  more  courses  than 
(me  open  to  him,  but  he  has  adopted  this,  of  pro- 
moting the  office  of  the  judge  in  his  own  person. 
The  bishop  was  thereby  promoting  not  his  (the 
bishop's)  office,  but  that  of  the  Dean  of  Arches,  as 
the  official  judge  for  the  Archbishop  of  Canterbury : 
(see  per  Lord  Stowell  in  Maidman  v.  Malpas,  1  Uagg. 
Coiuiat.210.)  Thequestion  is  ^simple  one,whettKT, 
the  promoter  having  undergone  a  change  of  descrip- 
tion  or  title,  the  suit  ought  to  abate  ?  It  is  doubtful 
whether  the  court  has  any  discretion  in  the  matter, 
but  if  it  has,  I  should,  without  hesitation,  decide 
that  for  the  interests  of  the  Church  it  would  be 
better  not  to  allow  a  mere  technical  point  to  pre- 
vail. I  therefore  order  that  tho  petition  of  the 
defendant  to  be  dismissed  from  further  proceedings 
be  refused,  and  that  the  promoter's  application  for 
au  amendment  in  the  title  of  the  suit  be  granted: 
As  the  promoter  haa  not  moved  for  tliia  amend- 
ment at  once  on  bis  reaignatjon,  ho  must  pay  the 
costs. 

Dr.  Deatte  objected  to  the  order  as  to  costs.  Tlie 
defendant's  petition  was  too  soon.  The  see  was  not 
vacant,  under  the  statute,  by  the  canonical  resig- 
nation, but  bv  the  order  in  council  declaring  the 
see  vacant.  The  date  of  the  order  in  council  was 
Nov,  11,  while  the  defendant's  petition  was  on  the 
previous  day. 

After  some  discussion,  the  Dean  of  Arches  aaid 
that  he  ahould  reserve  the  question  of  costs. 


UmXIO)  STATES   SISTBICT  COCTKT- 
IN  ADIOBALTY. 

Reported  by  R.  D.  Bbhxdict,  Proctor  ukd  Adrocate. 

SOUTHERN  DISTRICT  OF  NEW  YORK. 

Thb  Stb&mbhip  Rdsbia. 

CoUuion — Jwriidiflion — Inmitabb  aeeidml — Ve$ul  at 
anchor. 

When  a  coilixion  occurred  in  the  harbour  of  iVino  Ywk, 
between  the  Brilish  eteamer  Russia  and  the  Atulrian 
$hip  Figlia  Maggiore,  by  which  the  tatter  was  sunkj 
and  ihe  Russia  betng  libelled  in  this  court,  was 
arrested  within  its  juritdiction,  the  witnesses,  some  of 
them  being  residents  of  A'eio  York,  and  there  beina  tn 
the  case  no  speci't/  question  arising  under  an^  local 
law  of  either  Great  Britain  or  Auitria: 


[Adh. 

Held,  that  the  court  had  Jurisdiction,  and  dtat  there 
were  no  circamstances  in  the  case  wkiek  ealSad  apn 

the  court  to  refuse  to  exercise  it. 

Where  the  skip,  lying  at  anchor  in  a  proper  poaitiea, 
was  rvn  into  by  the  steofoship  aa  she  came  in  fnm 
seoy  and  the  steamship  alleged  that  the  acciiiul  was 
inevitable,  arising  out  of  the  fart  that  the  sitamsiip 
did  not  obey  her  Aelm,  and  it  appeared  that  her  not 
obeying  her  helm  was  caused  1^  the  meeting  of  (m 
tifks,  causing  a  tidt-rip,  which  wouU  affect  ha-  ieim 
as  she  entered  it,  but  the  tide-rip  was  weU-knosm  and 
plainly  to  be  seen,  and  iu  course^  and  chaneter  and 
action  upon  a  vessel  entering  it,  were  not  fortmtms, 
or  varrying,  or  uncertain  .- 

Held,  that  the  defence  of  inevitaJile  accident  mis  not 
made  out,  but  the  collision  was,  on  the  other  hanJ,  (At 
result  of  negligence  on  the  part  of  the  itmmAip  is 
not  guarding  against  the  effect  of  the  tide. 

Blatchfobd,  J.— This  is  a  libel  filed  by 
owners  of  the  Austrian  ship  Figlia  Maggiore,  sgaioit 
the  British  steamship  Russia,  to  recover  fur  the 
damages  caused  to  the  ship  and  her  cargo  by  a  col- 
lision between  her  and  the  Russia,  which  took  [^sce 
in  the  harbour  of  New  York,  off  the  Battery,  oa 
Hay  25,  about  eleven  o'clock  a.m.  The  Fi^ 
Maggiore  arrived  in  port  the  day  previous,  frooi 
Marseilles,  with  a  valuable  carso,  and  came  to 
anchor  off  the  battery  at  a  place  designated  by  her 
pilot,  and  was  at  anchor  at  the  same  [dace  at  ths 
time  of  the  collision.  The  Russia  was  coming  in 
from  sea  on  a  voyage  from  Liverpool,  and  was  bwnd 
to  her  wharf  at  Jersey  City.  The  libel  alleges  thst 
the  Figlia  Maggiore  anchored  from  300  to  400  yardi 
distant  from  the  battery,  and  at  a  piace  usual  and 
customary  for  vessels  lo  anchor.  The  tide  was  ebb, 
and  the  weather  was  clear.  The  ship's  stem  wu 
sailing  down  towards  the  direction  from  which  the 
Russia  was  approachin$r.  The  stem  of  the  RMsua 
struck  the  port  side  of  the  ship  between  the  msui 
mizzea  rigging,  an^ng  somewhat  forwaida^  and 
crushed  her  in  so  that  she  sunk  in  leas  than  ten 
minutes,  with  all  the  property  on  board.  _  Tlie 
defence  set  up  tn  the  answer  to  show  no  fault  in  the 
navigation  of  the  Russia,  is  that,  owing  u>  tbs 
crowded  state  of  the  middle  and  west  side  of  the 
North  River,  the  Russia  was  compelled  to  go  over 
towards  the  battery ;  that  when  was  witluD  a 
sufficient  distance  the  Figlia  Maggiore  her  bdn 
was  starboarded,  so  as  to  cause  her  to  pass  on  the  port 
side  of  the  Fiolia  Maggiore,hMt  that,  owing  toaneddy 
which  the  tide  made  in  that  place,  she  did  not  miixl 
her  helm  ;  that  her  engines  were  reversed,  and  her 
headway  had  been  nearly  slotted  when  the  colliiicpu 
happened ;  that  at  the  place  where  the  accident 
occurred  the  tide  makes  eddies  that  are  very  irre- 
gular in  their  position,  direction,  and  strength,  and 
that  ft  is  impossible  to  foresee  when  and  in 
manner  they  will  affect  the  course  of  a  vessel  getting 
into  them.  The  case.is  thus  sought  to  be  made,  oo 
the  part  of  the  Russia,  one  of  inevitable  accideot; 
and,  to  attempt  to  sustain  such  a  view,  teatiDHHiy 
was  put  in  on  the  part  of  the  Rnssia  as  to  tfiescticni 
of  the  tides  from  the  north  and  east  riven  at  their 
junction.  Griffiths,  a  Sandy  Uook  pilot,  testifies 
that  the  ebb  tide  begins  to  run  out  of  the  East  Rira 
about  an  hour  ajid  a  half  before  it  begins  to  runout 
of  the  North  River ;  that  at  about  half  tideoraboot 
three  hours  ebb,  which  was  the  state  of  the  tide  at 
the  time  of  the  collision,  it  ordinarily  runt  oat  « 
the  East  River  at  the  rate  of  about  two  knots  sod  s 
half  per  hour  ;  that  at  that  time  it  runs  out  of  the 
North  River  at  the  rate  of  about  one  knot  and  t  half 
per  hour ;  that  at  that  time  the  two  tides  meet  on  » 
line  drawn  from  the  flagstaff  at  the  battery  to  Bed- 
low's  Island,  the  direction  of  the  ^Jf-,  l^nK 
south-west  by  souUij  that  as  tWytl*:  iram 
the  Eut  Birer  run^  about  west-souur-w«4i, 
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that  from  the  North  river  runs  about  south,  and 
against  it  «  regalar  bulkhead  is  formed,  and  a  yqtj 
luge  ripple  is  made,  that  a  Teesel  on  striking  it  is 
geoerally  sieved  around  by  it  to  the  eastward  or 
the  weitward,  dependent  upon  how  she  strikes  it ; 
that  at  the  first  of  the  ebb  the  line  of  the  tide-rip  is 
up  towards  Castle  Garden  ;  that  as  the  Xorth  Uiver 
tide  comes  down,  such  line  is  forced  down  across 
the  mouth  of  the  East  Rirer,  until,  at  half-tide,  it 
runs  about  south-west  by  south,  as  before  stated  ; 
that  a  vessel  itriking  into  that  tide-rip  will  not 
Blind  bar  heim  ontil  sne  gets  a  length  into  it ;  and 
that  the  pilots  generally  try  to  keep  out  of  such 
tide-ripi  On  cross-examination,  he  testifies  that 
the  rip  is  easily  suen,  and  that  it  is  risky  getting 
into  it.  This  testimony  is  confirmed  by  Van  Felt 
and  Bloodgood,  witnesses  for  the  claioiants,  the 
former  a  Study  Hook  ^ot,  and  the  latter  ^e 
muter  of  a  ateam-tug.  The  latter  also  says,  that 
if  a  reaael  haring  slight  way  on  her,  runs  heading 
np  the  North  Rirer,  across  the  mouth  of  the  East 
wrer  at  the  stage  of  ebb  tide  referred  to,  her  head 
will  turn  to  the  starboard  exactly  with  the  tide, 
from  the  East  Kiver,  Thia  testimony  condemns  the 
AufiB  instead  of  excusing  her.  In  attempting  to 
enter  such  a  tide-rip,  with  a  vessel  at  anchor  as  the 
FigSa  iloffffiore  was,  on  her  startxMtrd  hand,  and  near 
her  course,  she  assumed  all  the  risk  of  avoiding  such 
vessel.  The  tide-rip  was  plainly  to  be  seen,  and  its 
course,  and  character,  and  action  upon  avessel  enter- 
ing it  were  not  fortuitous,  or  varying  or  uncertain, 
bat  woe,  on  the  evidence,  things  to  be  foreseen  and 
dierefore,  to  be  guarded  against  To  enter  such  a 
tids-ripy  was  to  take,  in  respect  to  vessels  at  anchor 
ahead,  all  the  risks  of  so  navigatiag  through  it, 
as  not  to  collide  with  such  vessels.  She  entered  it 
at  an  angle,  so  that,  as  the  tide  from  the  North  Kiver 
struck  her  on  her  port  bow,  the  tide  from  the  east 
Biver  acted  on  atarboard  side,  and  the  effect  was 
to  sheer  her  head  to  starboard,  although  her  helm 
wu  starboarded,  and  with  the  way  she  had  on,  to 
shoot  her  stern  on,  off  to  starboard,  against  the 
Fi^Ka  Magffiora.  Another  point  raised  in  the 
answer  remains  to  be  noticed.  It  is,  that  as  both  of 
the  vessels  are  foreign  vessels,  not  owned  by  the 
dtiiens  of  the  United  States,  tiiis  court  ought  not 
to  entertain  jurisdiction  of  the  cause  of  action  set 
forth  in  the  libel.  It  is  not  maintained  that  this 
court  is  without  jurisdiction  of  this  suit,  but  it  is 
urged  that  it  ought  not  to  busy  itself  with  deciding 
acontroversy  between  foreign  vessels  and  foreigners. 
This  case  being  one  of  a  collision  on  navigable 
waten  la  the  barbonr  of  New  York,  is  a  (»vil  case 
of  admiralty  and  maritime  jurisdiction  ;  and,  there- 
fore, within  the  cognisance  of  this  court  by  virtue 
at  the  gth  section  of  the  Judiciary  Act  of  SepL  24, 
1789  (1  U.  S.  Stat,  at  Large,  77),  the  Russia  having 
been  attached  within  the  territorial  jurisdiction  of 
this  court :  (T^e  PropeUer  Commerce^  1  Black.  474  ; 
TU  Bd/atty  7  Wall.  624, 637,  to  642.)  The  gionnd 
uged  why  this  court  should  not  exercise  jurisdic- 
tion in  this  case  is,  that  although  it  may  have 
power  to  hear  and  determine  this  salt,  it 
will  regard  the  circumstances  of  the  case  as 
rendering  it  unfit  that  it  should  hear  and 
determine  it,  because  the  libellant  and  the  claim- 
«nt«  are  not  dtizeus  of  the  United  States^  and  the 
cdliding  vessels  are  both  of  them  foreign  vessels. 
It  is  supposed  that  the  court  ought,  from  motives  of 
international  comity,  delicacy,  and  convenience,  to 
decline  the  suit,  and  it  is  maintained  that  justice 
does  not  reqtiire  this  court  to  interpose  in  favour  of 
the  foreign  libellants.  Although  on  these  principles 
the  Court  of  Admiralty  toxbam  aa  a  genenl  usage 
to  exerdse  its  juritdlctioti  over  coatrorersles  be* 
tween  foreign  seamen  and  shipmasters  (7^ 
^^Mton,  Olcott's  R.  208,  216),  or  over  suits 
nought  by  fcoeigii  aeamen  a^dnat  master  or 
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owners,  being  also  foreigners,  or  against  foreign 
vessels  (^Diivis  v.  Latlie,  1  Abbott's  Adm.  R  123, 
134  ;  Bucher  v.  Klo</el&,  II.  402,  405),  yet  tbe  prin- 
ciple upon  such  court  proceeds  in  determining  in 
any  case  whether  to  exercise  such  jurisdiction  or 
not  is  to  inquire  whether  the  rights  of  the 
parties  will  best  be  promoted  by  retaining  and  dis- 
posing of  tbe  case,  or  by  remitting  it  to  a  foreign 
tribunal  :  (One  hundred  and  ninety-four  shawls, 
I  Abbott's  Adm.  R.  317,  323  to  326.)  X  am  not 
aware  that  jurisdiction,  in  a  case  of  collision,  has 
ever  been  declined  by  any  court  of  Admiralty^ 
either  in  the  United  States  or  in  Great  Britain, 
because  the  two  colliding  vessels  were  the  property 
(if  foreign  subjects.  In  tbe  case  of  the  Johann 
Friedrtck :  1  W.  Kub.  35,  37,  which  was  a  case 
in  ran  prosecuted  in  tbe  High  Court  of  Admiralty 
in  England,  on  a  collision  in  the  high  seas,  between 
Dover  and  Dungeness,  between  a  Danish  vessel 
and  a  Bremen  vessel,  whereby  the  Danish  vessel 
with  a  cargo  on  board  belonging  to  British  sub- 
jects was  sunk  and  totally  lost,  Dr.  Lushington 
said : — "  It  has  also  been  said,  in  the  course  of  the 
argument,  that  this  court  is  not  desirous  of  exercis- 
ing iu  jurisdiction  between  foreigners;  and,  in 
support  of  thia  doctrine,  some  observations  of  Lord 
Ktowell,  in  cases  of  seamen's  wages,  have  been  dted. 
But  it  appears  to  me  that  the  cases  cited  are  dis- 
tinguisbable  from  the  present  for  the  following 
reason — that  all  questions  of  collision  are  questions 
of  communis  juris,  but,  in  cases  of  mariners'  wi^es, 
whoever  engages  votuntari^  to  serve  on  board  a 
foreign  ship,  necessarily  undertakes  to  be  bound 
by  the  law  of  the  country  to  which  such  sbip 
belongs,  and  tiie  legality  of  the  claim  must  be  trira 
by  such  law.  One  of  the  most  important  distinc- 
tions, therefore,  respecting  cases  where  both  parties 
are  foreigners  is,  whether  tbe  case  be  communis  jurit 
or  not."  Again,  he  sud  (p.  88) "  If  these  parties 
must  wnit  until  tbe  vessel  that  has  done  tbe  injury 
returned  to  its  own  country,  their  remedy  might  be 
altt^ether  lost,  for  she  might  never  return  at  all ; 
and,  if  she  did  return,  there  is  no  part  of  the  world 
so  distant  to  which  they  might  not  be  sent  for  their 
redress.  .  .  .  From  these  considerations  it  is 
perfectly  clear  that  a  refusal  to  exercise  the  juris- 
diction of  the  court  in  these  cases  would,  in  effect, 
amount  to  a  total  denial  of  justice."  In  conclusion 
the  judge  stated  the  following  to  be  the  grounds  on 
which  he  exercised  jurisdiction  in  the  case.  "  First, 
that  all  causes  of  collision  are  causes  communis  jtirts  ; 
.  secondly,  that  the  vessel  at  the  time  of  her  arrest 
was  within  Admiralty  jurisdiction  ;  thirdly,  that  the 
collision  took  place  upon  the  high  seas,  close  upon 
the  English  coast"  He  added,  "  If  it  had  been 
necessary,  I  could  have  cited  several  authorities  in 
support  of  the  general  jurisdiction  of  the  court. 
But  I  decide  the  question  on  the  grounds  I  have 
stated  without  taking  into  my  consideration  the  cir- 
cumstance that  was  adverted  to  in  argument,  that  the 
cargo  on  boMTd  was  the  property  of  British  subjects. 
This  fact  Is  undoubtedly  of  considerable  importance, 
inasmudi  as  I  am  at  a  loss  to  conceive  bow  I  could 
refuse  jurisdiction,  and  send  the  British  owners  to 
a  foreign  country,  aud  what  an  anomaly  would 
occur  if  in  a  transitory  action,  I  could  do  justice  to 
one  set  of  owners  and  refuse  it  to  another."  In 
the  case  of  tbe  GrUfsw<Jd  (Swa.  430.  435),  Dr. 
Lushington  says,  "  In  cases  of  collision  it  has  been 
the  practice  of  this  country,  and  so  far  as  I  know  of 
the  European  States  and  of  the  United  Statesof  Ame- 
rica to  allow  a  party  alleging  grievance  by  a  collision 
to  proceed  in  r«m  against  the  ship  wherever  found." 
In  the  present  case  no  reasons  exist  why  this  court 
should  decUne  jurisdiction.  Tbe  case  is  one  of  col- 
lision. The  AiMta  has  been  arrested  within  the  juris- 
diction of  this  court  The  collision  took  place 
in  tbe  batbour  of  New  T^k. '"S^enU  of  thgjrit- 
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nesws  on  both  sides  belong  in  Nev  York,  and 
were  not  on  board  of  either  ressel.  There  is  no 
tpecial  qaeation  ariuog  under  the  local  laws  either 
of  Great  Britain  or  ot  Aoitria  to  be  determined  in 
this  ease.  Tbe«e  cooslderatioiu,  independently  of 
the  fact  stated  on  the  trial  that  some  of  the  cargo 
of  the  FigKa  Maggion  belonged  to  citizens  of  the 
Unit^  States  —  a  fact  which  is,  however,  not 
averred  in  the  libel  or  shown  by  proof— induce  the 
court  to  regard  this  case  as  one  in  which  it  is 
eminently  proper  and  condudTe  to  Jostioe  that  it 
fhonld  ezerdse  the  jorisdiction  Invoked  by  the 
Ubetlant.  There  must,  therefore,  be  a  decree  for 
the  libcllant,  with  costs.  The  reference  to  ascer- 
tain  the  damages  will  include  damage  to  the  cargo 
as  well  as  to  the  vessel,  the  former  being  claimed  in 
iba  libel  to  be  recovered  by  the  Ubellant  as  carrier 
inposseadon  at  the  tiaie  the  damage  waa  done: 
lit  PnpiJbr  Gnaune,  1  Black.  674,  682;  The 
Oommaiuhr-m-<Mtfj  I  WftUaoe^  50-63.} 

a  Donohu  and  T.  SeMr,  for  the  Ubellant. 

D.  D.  Z«nf  for  the  obimanta. 
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COUBT  or  QXTEBN'S  BENCH, 
nmiros  Ann  Tmc. 

SaUrdan,  Jum  12. 

(Before  CooEBCKiT,  C.  J.) 

Tatlor  v.  Thb  Fbkihsdlas  and  Oribktai. 
Stbam  Navioatios  Compamt. 

JmAm  for  injwrieM  cmaed  bf  faUivg  down  m  opening 
m^na«cU(l— Liability  for  negiigmee. 

In  <m  action  for  imfnrui  caiued  to  the  pbmtiff  2y  Au 
falUng  down  an  opening  m  tit  saloon  of  a  ttaamer  in 
lohitAkt  MM  a  panengor,  and  wAicA  wot  unguarded: 

Beid,  tAotaaht  wat  there  lawfii&i,  and  in  the  ordinary 
covtrte  <tf  tiingt  would  not  expect  ang  opening  in  the 
Jloorofataloon,  the  oompani/,  ownereof  the  Reamer, 
were  Uabkfor  Ue  n^^Sgenee  ing^iad  in  Ms  ^eiotee  of 
any  protection  or  precaution, 

Tbe  daolarMioQ  atated  that  the  pUiotlff  waa  a 
DMsenger  oo  board  a  steamer  of  the  d^ndaaU*  for 
hire  and  reward,  and  that  by  reason  of  their  wrong- 
fully and  negligently  allowing  the  opening  in  tbe 
floor  of  ttie  saloon  to  be  left  ni^aarded  tbe  plaintiff 
fell  down  through  the  opening  into  the  aaloon^  and 
was  grieviously  injured. 

Flea :  Not  guilty. 

Eawtine,  Q.  C.  and  Keane,  Q.  C,  for  tbe  plaintiff. 

Sir  J.  Karalaie,  Q.  C,  and  W.  WUUanu  for  the 
company. 

He  idaictiff  had  taken  his  passage  by  tme  of  tite 
ootnpsoy's  steamers,  and  went  <m  board.  He  went 
to  the  aalooo  into  which  tbe  doors  of  the  cabins 
open,  and  saw  a  <deA,  <tf  vbom  he  asked  which 
waa  Us  berth.  He  was  ffiracted  to  a  certain  oaUn, 
and  going  towards  it  he  fell  Uirongh  an  opening  in 
the  floor  into  tbe  hold  beneath,  and  was  grievously 
and  permanently  injured.  Tbe  light  was  dim,  and 
there  was  no  <Hie  to  warn  him,  nor  was  there  any 
pratw^tion.  It  appeared  that  the  hold  beneaUi  was 
what  ia  called  the  bolUon  hold,  and  that  eome  of 
the  oiew  were  aetnally  at  tbe  tine  engaged  in  load- 
ing, two  being  in  the  bold  and  one  above,  sending 
down  packages,  while  an  <rfloer  sat  close  to  the 
opening  keeping  a  taUy  of  the  p«dugee  passed 

 down.   Upon  these  faete  it  was  urgmi  that  there 

-no  n^llgaaoi^  or  that  the  plabrtUT  t^d  oob* 


tribnted  to  the  accident  by  want  of  proper  care  and 
attention.  Oo  tlie  other  hand  it  was  urged  tiiat 
no  one  spoke  to  him  to  cauton  him,  and  that  as  he 
waa  going  along  looking  for  the  onmbN  of  Ua 
calnn  he  wonld  natoimlly  not  have  lua  eyes  on  the 
floor,  nor  expect  a  dangerous  opening  In  it. 

CocKBUBiT,  C.  J.  in  summing  up  the  case  to  tbe 
jury,  left  two  points  to  them,  first,  whether  there 
was  negligence  on  the  [nrt  of  the  compaDj'i 
semnti  leading  to  the  accident ;  and,  next,  wlietMr 
then  was  negligence  on  the  part  of  the  plaintiff 
himself  which  contributed  to  the  resnlL  If  the 
jury  should  think  that  the  plaintiff  was  ri^tfoUy 
on  b(MU^  and  tiiat  it  was  in  tlie  uanal  coarse  tbM 
he  should  be  in  the  saloon,  the  defendants  wen 
certwnly  bound  either  to  keep  that  part  of  the 
ship  in  a  inaaonatde  state  of  iaitty,  or  to  giv*  the 
passengers  notice  and  warning  of  aw  nnunil 
danger;  and  it  waa  Incumbent  upon  all  tito  com- 
pany's servants  to  warn  the  pluntiff  when  they  sav 
him  rushing  into  danger.  In  his  ojdnioQ,  he  said, 
there  was  nothing  unreasonable  in  the  plwntifl 
being  in  the  saloon  looking  after  his  berth,  nor  any- 
thing careless  in  bla  waUdng  ahng,  lookiu,  as  he 
natarally  would,  rather  at  the  nnmbers  at  the  cabin 
doors  than  at  his  feet,  as  he  would  hardly  expect  that 
there  would  be  a  dangerous  aperture  in  the  floor. 
However  it  was  for  the  jury  whether  there  had  been 
any  negligence  on  his  part,  and  whether  the  aoddeot 
was  caused  by  his  negligence  or  the  compaoy'a 

Fertficf  fbr  the  pkdntiff,  87501.  (a) 

Solicitors  (or  the  company,  ii*£eod  and  Watmh 
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(Before  BnAmrau.,  B.) 

Darliho  v.  CooFsn ;  Bbaqchahp  v.  Tai  Sua. 

Fhbe  vigrrieonment  and  maHdokt  proteaiiion—Bmm 
able  cause — ^tidenee  of  mofiot. 

farmer  having  lost  two  (nusst  q/*  tiram,  andJlMAg 
the  plaintiffs  toon  a/ierwardt  at  a  place  mme  too  or 
three  mlet  distant  mth  tome  loose  ttraie  in  a  art, 
gave  them  into  aittodg,  with  some  expression  ef 
irritation,  and  proeeaUed  than  for  stealing  it  .- 

idd,  that  if  the  straw  were  of  the  aame  land  as  Aat 
hit,  and  inpartiadar  if  it  were  dean  and  new,  itw 
wa»prob<Ms  eovss for  su^idon ;  butif  oiherwiie,  Ant 
was  net  probahla  oaaie;  emd  if  Ihtjmf  taught  thai 
he  had  acted  mdir  irriiatim,  rathify  and  rathir  wmkr 
the  influence  of  €ttwiTg  feeling  than  with  immdti 
care  or  due  inquiry,  tJure  was  eoidawe  of  Mafiei  *■ 
a  covnt  for  mofiiewMts  jirosecafiwi. 

These  were  two  actions  for  false  imi»is(Kuneat 
and  malicious  proaecutiou  arising  out  of  the  ssms 
transaction,  ana  tried  by  consent  together.  The 
dtfendant  was  a  former  at  Rgham,  uid  had  lost 
two  trusses  of  straw.  Shortly  afterwards  be  wu 
told  that  two  men  (the  plaintiffs)  vera  then  g(rin| 
towards  Brentford  in  a  cart  with  clean  wheat  straw 
in  it.  He  pursued  and  overtook  them,  and  findiag 
in  the  cart  some  loose  straw,  he  gave  them  iota 
custody  at  Brentford  for  itealliv  it*  nnd  they  wen 
locked  up  and  brought  before  the  magistrate,  wbe^ 
through  some  mistake  he  did  not  attend,  and  tbey 
were  discharged.  He  was  proved  to  have  said  thai 
he  would  spend  what  the  straw  cost  in  prosecuting 
them,  and  be  went  b^ore  the  magistrate  and  got 
a  warrant  against  them,  in  Sumy,  upon  wbiiA 
they  were  again  arrested  and  prosecoted  and  sent 
to  trial,  when  they  were  acquitted.  They  then 
brought  thew  actlona  without  notice. 


Dm.  i,  IMl] 
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There  was  conbadictoiy  eriiJence  u  to  the 
w^riit,  worth,  and  condition  of  the  itnw  found 
in  die  pbdntiffs'  cart.  According  to  their  account 
it  wu  loose  refuse  straw  such  aa  was  ordinarly 
taken  from  farmTards.  According  to  the  defen- 
dant's erideoce  it  was  601b.  of  clean  new  straw. 

It  did  not  appear  upon  the  plaintiffs'  eridence 
that  they  had  said  where  they  got  the  straw ;  but 
thittbejgaTe  the  same  account  to  the  defendant  at 
tha  time,  and  it  was  conflrmed  by  the  police. 

Iheti^  objected,  flret,  that  there  was  a  mis- 
joinder action,  or  a  mistrial,  the  first  imprison- 
ment haring  taken  place  in  Middlesex,  and  the 
Kemd  la  Stucrey,  and  both  being  local ;  seoondiy, 
tbat  there  was  no  eridoioe  al  malice;  thirdly,  that 
tbm  oo^t  to  hare  heen  notioe  of  aeoon. 

BRurwBLL,  B.,  howerer,  decliiied  to  itop  the 
eiNL 

At  the  eloee  of  the  cmo. 

The  learned  Jvdqb,  in  aummiog  up  the  case  to 
the  jury,  said  It  belonged  to  a  class  of  cases  which 
were  of  some  Importance,  because,  as  there  wa«  no 
odhiaij  public  prosecutor  in  Uiis  couatry,  and 
crimliuu  prosecutioDB  wwe  ordinarily  in  the  hands 
of  prirate  persons,  it  was  important  that  the  pro- 
tection which  on  that  account  the  law  threw  around 
pnrate  ^ffosecntors  should  be  maintained  and  o[Aeld. 
The  public  (he  said)  are  greatly  interested  in  prose- 
cutors being  protected,  so  long  as  they  honestly  in- 
tsnd  only  to  pursue  the  law,  and  act  upon  reasonable 

Ss.  la  the  preeent  iostaiK!&  aa  regarded  the 
atkm  for  ne  amst,  the  defendant  bad  acted 
,  at  his  own  pwil,  in  giving  the  ^aintiffs 
ioto  custody  on  the  <diarge  of  stwling,  without 
any  reasonable  inquiry ;  aod  with  nothing  beyond 
the  mere  fact  of  finding  straw  in  their  ptMses- 
The  defendant  might  bare  been  honestly 
atiifled  that  the  straw  was  hii:  but  a  man 
had  no  right  to  be  satisfied  in  snch  a  case  when 
ke  mi^t  make  further  inquiry.  As  r^arded  the 
naiatenance  of  the  action,  be  eaid  he  could  not 
pot  the  question  better  than  in  the  words  of 
WiUiaoM,  J. :  "  Did  the  defendant  honestly  and 
raaBonably  beUeve  in  the  existence  those  facts 
whic^  if  th^  had  yiri"**^,  would  have  afforded  a 
jirtUtcation?"  As  regarded  the  count  fw  malicloua 
{nMecution,  he  told  the  jury,  as  matter  of  law,  that  if 
they  were  saUafled  the  defendant  reasonably  believed 
wt  two  trusses  of  straw  had  been  stolen  from  him, 
and  that  he  rery  soon  afterwards  found  In  the  plain- 
tiffs' cart  snch  straw  as  be  bad  loat,  there  wo^d  be 
nsonable  cause  for  the  praseoutioo,  and  ther^ore, 
hi  that  rtew  of  the  case,  the  action  would  not  be 
nnintidnable  on  that  count.  Whether  that  were  eo 
or  not  would  mainly  depend  upon  the  view  the  jury 
might  take  of  the  facts,  and  especially  as  to  whe- 
ther or  not  the  straw  was  clean  and  new.  If  so, 
then  there  would  be  a  reasonable  cause  for  Uie 
prosocatiotj,  and  the  count  on  that  view  failed.  If 
otherwise,  then  arose  thequestionof  malice,  and  even 
tiioogh  there  was  no  reasonable  cause  for  the  proaecu- 
tioo,  still  tbe  action  would  not  be  maintaiuable  unless 
the  prosecution  was  also  malicious.  It  will  not  be 
•nough  (be  said)  that  it  appears  that  the  prose- 
caior  was  in  the  wrong ;  it  must  appear  that  he  was 
■abcaeosly  so^  that  ii^  obetlnatdr  u>d  improperly 
Ib  the  wrong;  through  anger,  111  iming,  or  any  im- 
proper  motiTe  or  feeling,  any  motive  different  from 
t  mere  honest  desire  to  put  thelawin  force.  There 
ia  soma  eridenee  of  the  existence  of  anger  on 
the  part  of  the  prosecutor.  It  is  for  the  jury  to 
«y  Of  they  disbeUered  his  evidence)  whether  it 
mounts  to  evidence  of  an  impnmer  motive.  If 
taa  fmmmlu  acted  hsmaMy,  Whhimt  any  tad 
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motive,  and  also  had  a  reasonable  belief  on  which 
be  acted,  then  he  ia  entitled  to  the  verdict,  for 
the  law  does  not  allow  a  private  prosecutor  to 

be  made  liable  merely  on  account  of  a  mistake  or 
error  in  judgment ;  nor  unless  he  acted  maliciously 
cr  without  reasonable  cause.  And  as  there  has 
been  no  notice  of  actioo,  the  question  arises  sub- 
stantially upon  the  whole  case.  Did  the  defendant 
act,  honestly  and  reasooablj? 

Verdict  for  the  plaintiff'  in  oach  case,  damaga  2££(a) 

SUBBET  SUMMER  ASSIZE&— CaoTDOR; 

Monday,  Aug.  16. 

(Before  Kbllt,  C.B.) 

Phelps  v.  Thb  Qbhu  Eastbbn  Eulwat 
compaitt. 

AettM  againit   nn&s^  con^pony  /or  n^gene^ 

In  an  action  for  aa  injitry  eamd  to  a  panengtr  an  a 
railway,  bif  atiegtd  n^hqenet  of  Ut»  raiUoag  ooiiq>am/'M 
se-rants,  it  u  necatary  for  Me  pkantiff"  to  wiake  out 
diat  tke  mary  aromfrom  eauau  vAieA  vmtdc&i  w£> 
gaux  on  inar  part.  And  if  lis  smdbaes  fatmss  that 
point  in  doubt,  (As  company  are  entitled  to  the  verdict. 
ThuB,  where  the  carnage  had  broken  from  ita  faatm- 
inga  and  gone  off  the  Hne,  and  thus  had  caused  th^ 
infury ;  and  it  was  a  point  in  dispute  upon  the  evidence 
wAeuer  this  had  imsen  from  insufficient  faetsmn^,  Or 
Jrtm  a  ArscsbagM  eamsea  fry  a  latent  flam  in  Ae  iron^ 
the  jury  were  dirteled  that  if  thai  were  in  doubl  if>on 
this  point  the  company  were  tatiued  to  the  verdict. 

Action  for  injury  to  the  pMntiff  while  travelling 
aa  a  passenger  on  the  company's  line,  caused,  as 
alleged,  by  the  carelessneas  of  the  company's  ser- 
vants. The  declaration  stated  that  the  defendants 
were  carriers  of  passengers  for  hire,  and  that  the 
plaintiff  became  a  passenger  to  be  carried  by  them 
for  reward  {  but  that  the  defendants  were  guilty  of 
negligence  in  this,  that  they  used  aod  employed 
and  continued  to  nae  and  employ,  carriages  and 
engines  which  were  not  reaaonaMy  Mfe  and  proper ; 
and  that  tiie  rulway  was  not  in  reasonable  repair, 
whereby  the  carriage  in  which  the  plaintiff  was 
travelling  became  broken  and  damaged  and  the 
plaiutiS  was  injured. 

Plea:  not  guilty. 

Sawtiiu  aod  J.  P.  Murphy,  for  the  pWntlff. 
BaUaniine  and  Lanyon,  for  the  company. 

In  Nov.  1868  the  plaintiff  was  a  passenger  by  one 
(rf  the  company's  trains  from  Oolchester.  He  observed 
that  the  carriage  in  which  he  was  rocked  and  jolted 
very  much,  and  he  complained  of  it.  After  this 
the  jolting  still  continued,  until,  all  of  a  sudden,  a 
violent  bumping  occurred,  and  the  carriage  went 
off  the  line,  and  one  of  the  tires  was  broken.  He 
was  thrown  violently  from  side  to  side,  and  sus- 
tained severe  injuries.  In  Dec.  1868  he  made  a 
d^m  to  the  company  for  compensation,  bat  they 
took  no  notioe  of  it  beyond  referring  it  to  the 
superintendent.  In  May  1869  he  made  a  claim  for 
compensation  to  the  amount  of  IBOOL ;  and  on  the 
30th  June  there  was  a  minute  in  the  board  book 
that  the  law  clerk  be  directed  to  settle  the  claim  on 
the  best  terms  possible.  The  case  for  the  plaintiff 
was  tliat  the  accident  had  arisen  from  insufficient 
coupling,  as  shown  by  the  jolting,  and  that  from 
that  cause  the  carriage  had  broken  loose,  and  gone 
off  the  line.  And  tiie  direction  to  the  law  clerk 
was  also  relied  upon  as  an  admiaaion  of  llabill^. 

The  caae  for  the  company,  in  defence,  waa  that  tba 
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accident  had  arisen  from  causes  over  which  they 
had  DO  cuntrol.  It  was  proved  that  the  carriage 
waa  made  in  1868,  and  put  into  repdr  in  Oct.  1868 
(the  accident  occurring  in  the  next  month^;  and 
farther,  that  new  wheels  had  been  pat  on  three 
weeks  before  tJie  accident.  The  engine  driTer  was 
called  to  prove  that  he  had  dulj-  examined  the 
wheels  and  tires  just  before  the  journey,  and  found 
them  apparently  qaite  sound  and  safe.  It  was 
proved  that  the  pieces  of  the  broken  tire  were  found 
on  the  line  some  dUtance  above  the  spot  where  the 
enfrine  was  found  to  have  gone  oS  the  line,  and 
reliance  was  placed  upon  this  as  showing  that  the 
breaking  of  the  tire  had  happened  first,  and  was 
tlie  cause  and  not  the  effect  of  the  carriage  going 
off  the  line.  Moreover,  evidence  was  given  t^at  in 
fact  there  waa  a  flaw  in  the  metal  of  the  tire  as  dia- 
eltwed  by  the  fractare,  and  skilled  evidence  waa 
given  to  ihow  that  a  carriage  could  not  have  broken 
Its  tire  from  its  having  gone  off  the  line,  and  could 
not  have  gone  off  the  line  through  inaofficient 
fastening  or  from  jolting,  and  that  the  more  violent 
buminng  described  by  the  plaintiff  was  caused  by 
the  canriage  going  over  the  sleepm  after  it  had 
broken  loMe.  Finally,  there  was  evidence  of  experts 
that  in  fact  the  carriage  had  gone  the  line  thzoagh 
the  breaking  of  the  tire. 

Kbllt,  C.  B.,  in  summing  up  to  the  jury,  said 
tiiat  it  was  for  the  plaintiff  to  make  out  his  case, 
nod  to  show  that  the  accident  arose  from  such 
eaase  as  woald  cast  the  UaUlity  upon  the  company  : 
in  other  words,  that  it  arose  from  the  negligence  of 
their  servants.  And  if  the  evidence  left  this  point 
in  doubt  they  must  And  for  the  company.  Un- 
happily it  appeared  that  the  evidence  did  leave  that 
point  in  doubt,  and  what  was  clear  was  that  the 
carriage  had  gone  off  the  line ;  but  the  great  ques- 
tion was  how  this  bad  ha^wned,  and  upon  that  the 
evidence  was  contradictory ;  and  if  the  evidence, 
on  the  whole,  was  a^  consistent  with  the  case  for 
the  company  as  for  the  plaintiff  the  case  waa  left 
in  doabt.  The  case  for  the  company  vras  founded 
upon  the  proposition  that  if  the  accident  had  arisen 
from  a  latent  defect  or  flaw  in  the  iron  they  would 
not  be  Uable,  and  no  doubt  that  was  to.  Then  there 
was  evidence  to  show  that  the  accident  could  not 
have  arisen  from  the  cause  suggested  by  the  plain* 
tiff,  but  had  arisen  from  the  breaking  of  the  tire  by 
reason  of  a  Kcret  flaw  in  the  metal.  If  that  were 
•o,  or  even  If  it  were  left  in  doubt,  the  company 
were  entitled  to  the  verdict.  With  regard  to  the 
alleged  admission  of  liability,  it  was  not  conclusive ; 
though  it  certainly  waa  flt  for  consideration,  as 
tending  to  show  a  consciousness  on  the  part  of  the 
company  and  tiieir  servants  that  they  were  in  the 
wrong,  though  it  might  only  have  been  the  result  of 
pradcntial  considerations.  The  question  then  was 
whether  the  jury  were  satisfied  that  the  injury  had 
arisen  from  causes  over  which  the  company  had 
control,  and  had  been  caused  by  the  negligence  of 
their  servants.  If  not  so  satisfied  they  must  find 
for  tiie  company. 

Verdict  for  the  compani/. 
FlaintiTs  attorneys,  Seed,  P/telpa,  and  Su^wick. 

SUBBBT  SPRING  ASSIZES— KnisnOH. 
(Before  Btlbs,  J.) 

BBO.  v.  WlLLIAKS<Hr. 

FaUe  pretmea — Miartpreaentatim  aa  to  vahu  of  fixit- 
iiesi— falae  r^iretentation  aa  to  the  value  of  a 
buaineaa  will  not  natain  an  indictment  for  obtaining 
vtotia/  ^  false  prttenrea. 

On  OR  imUelment  for  olttainiiig  men^  fiUae  prt- 
mesa,itapptandtkat  Oaa  pnmHur^  an  v^agiMg  on 
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aaaiatani  from  whom  he  received  a  depoul,  r^matntei 
to  him  that  he  teas  doing  a  good  buaineaa,  aid  that  hi 
had  told  a  good  butimaa  f»  a  cerfaia  bra  wm, 
whereas  Aa  testMss  waa  wortUeaa^  mid  he  Sadbta 

bankrvpt. 

Held,  that  the  indietmeiU  eonld  met  he  euatmwtd  ip«a 

either  of  the  rqtreaentationa. 

Indictment  for  obtaining  money  frtun  one  S.  by 
means  of  false  pretences,  uie  pretences  laid  being, 
(I)  that  the  prisoner  was  then  doing  a  good  busi- 
ness ;  (2)  that  he  said  that  he  had  sold  a  good 
business  for  300/. ;  (S)  that  it  was  necessary  for  his 
safety,  if  he  engaged  S.  as  his  assistant,  that  he 
should  have  from  him  a  deposit  of  60/. 

There  was  a  second  indictment  charging  that  Ae 
prisoner  obtained  money  from  one  W.,  by  falsely 
^tending,  (1)  that  be  was  then  doing  abanneH 
witii  returns  of  lOOA  a  week ;  (S)  that  he  bad  sold 
a  business  for  SOOi 

Lille}/  for  the  proeeeator. 

Oppenhmtn  for  the  prisoner. 

On  the  flrst  indictment  the  proeecotor,  3.,  whohsd 
been  engaged  by  the  prisoner  as  assistaot,  was 
called  to  prove  the  representations,  and  to  show  that 
upon  the  faith  of  the  representation  he  entered  into 
an  engagement  with  the  prisoner  for  a  small  salary 
and  half  profits,  and  also  deposited  50^  as  a  secu- 
rity, whereas  in  truth  the  business  was  wortUsM, 
and  the  prisoner  a  bankropt  He  iUted  thatbehad 
deposited  the  money  in  the  beli^  that  the  prisotur 
"  had  a  good  business." 

Btlbs,  J.  (to  the  counsd  for  the  prosecatioa.— 
On  which  of  the  pretences  do  you  rely  ?  It  is  like 
the  case  of  a  sale  of  a  busioess  with  vtMggettlisA 
representations  of  its  value,  upon  which,  tboagh 
fraudulent,  an  uMfiefneiK  will  not  lie. 

Lilleu  said  he  relied  on  the  nrinnei'a  representa- 
tions that  he  was  doing  a  good  easiness  and  that  hi 

had  sold  a  business  for  2^1. 

Btlxs,  J. — Th^Iatter  is  too  remote.  Toamigjit 
as  well  go  back  to  any  former  transaction  of  which 
he  had  given  a  representation — ^that  is  too  reax)te. 
As  to  the  other,  have  you  any  case  in  which  it  has 
been  held  that  on  the  sale  of  a  business — thevsodor 
saying  it  was  a  good  business — he  has  been  tbos  in* 
dieted?  (No  such  case  waa  cited.)  (a)  Tbisappem 
to  be  rather  a  case  for  false  repreaentation  than  te 
a  crimiaal  prosecatioa. 

Xt7Ay  urged  that  here  tbe  pretence  was  nwre 
entirely  false  than  in  any  previonseis^  forthsDW 
was  a  bankrupt. 

Btlbs,  J.— Thoe  is  no  preteooe  laid  Uiat  he  wis 
not  a  bankrupt.  The  pretence  lidd  ii  that  be  had  a 

good  business.  It  is  like  the  case  of  a  sale  of  a 
business  upon  such  a  representation.  No  doabt,  if 
the  business  waa  worthlees,  there  waa  a  gross  ex- 
aggeration, probably  fraudulent ;  but  is  it  a  case  for 
an  indictment  for  obtaining  money  by  means  of  false 
pretences  ?  If  so,  an  Indictment  would  lie  in  eveiy 
case  of  a  false  and  fratidnlent  representation  of  the 
value  of  a  business.  Unless  aome  autiiority  to  (he 
contrary  can  be  (dted,  I  moat  nile  against  the  pro- 
secutor. 

No  case  bdog  cited, 

Btlks,  J.  directed  the  jury  to  acquit  the 
soner,  on  the  ground  that  such  a  reiaeseotatKMi, 
although  grossly  frandalent,  waa  not  the  lubject  of 
a  criminal  proceeding. 

VwrditA  not  jnltj. 
No  evidence  was  oifoed  on  the  other  indietmeot. 


BbO.  r.  WlLUAXSON. 


Dw.  11,  nm 
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OOUKT  OF  AFFBAI.  ZN  OHAHOEBY. 

Beported  tiy  Tawu  BaooKaKunt  and  X.  SnwAsr 
BoGB,  £aqn.,  BaRMsrMt-Ziftir. 

Wednesday,  Nov.  8. 
(Before  Lord  JoitiGe  GiffabdO 
A  Tte  TSixxL  JxrevniKST  Comfaht  (Lduied)  ; 

Ex  parte  Smell. 

Coa^stajf— Contributory — Subteriber  of  mtmorandam  of 
amxuUion — AppOeation  Jbr  aharea — Pdj/mait  of  m- 
vodl—  Wilhdmwed  he/on  aUotmetit — Pover  to  accq>t 
Mirmkr  q/  iharea — Cbn^ponMS  Ad  1868,  f.  28. 

S.  q^ied  /or  lueKtg  Mrim  tR  a  cnwanjr  oAoNf  to  be 
amimed,  aad  paid  the  required  aepont  money  j  he 
aim  ngwd  the  vumcrandim  of  asaodaUon  for  that 
wmher  of  tAars^  a»d  eontatted  to  act  at  a  director. 
Capoutances  came  to  kit  btowkdge  wkiek  kd  him  to 
Aan^  hit  inten  tion,  aad  before  Ofly  tdhtmtnt  of  sharet 
to  him  he  wrote  to  tcitkdraw  Au  i^ipUeattoii,  and 
nqmt  return  of  the  deposit.  The  dirttOore  had  power 
nder  (Ae  articlet  to  aaxpt  a  turreRtkr  of  aharet,  and 
theg  rehanedhim  the  money  which  he  had  paid,  and 
from  that  time  he  had  no  oomiitunicalion  from  the 
amgiaiiy  mtil  after  tAe  commencement  of  the  winding' 
up,  nor  wat  hiM  nam  entered  in  the  reqiiter  of  tkare- 
iSdert: 

Bdd  (reterting  the  deeieion  of  the  Matter  of  the  RoHa), 
that  a.  wot  not  fioUs  a*  a  cM6-ff>utory,  aitkongh  vntil 
withdrawal  he  had  been  ;  and  that  tt  woe  competent 
for  him,  undler  the  circumatancea,  to  surrender  the 
liartt,  and  for  the  company  to  accept  that  turrendtr, 
abkomgh  his  name  had  neoer,  in  fact,  been  entered  as 
a  AarehoU^,  the  23rd  section  of  the  Ckmpanies  Act 
1862  having  no  appiication  to  a  case  of  this  de- 
Kription. 

Tbit  WAS  aD  appeal  by  Mr.  Snell,  an  alleged  con- 
tribatory  of  the  companj,  aow  being  wound-up  in 
tbe  dumben  of  the  Master  of  the  Rolli,  agaioat  an 
ordn  whereby  hia  Lordahip  KtUed  hia  name  on  tbe 
list  of  cootributories  as  the  holder<^  twenty  lham, 
noder  the  following  circumstances : 

Tbe  company  was  incorporated  in  July  1864,  and 
shortly  before  that  time  Mr.  Snell  was  invited  to 
take  shares  and  to  become  a  director,  and  he 
mended  a  meeting  of  the  proposed  directors,  at 
which  he  consented  to  become  a  director.  The 
necessary  qualiflcaticm  for  the  directorship  was  the 
holding  of  twenty  shares,  and  accordingly  Mr. 
Snell  sent  in  a  written  application  for  that  oumber, 
and  paid  to  the  company's  bankers  the  required 
deposit  of  li  a  share.  He  also  subscribed  the  memo- 
random  of  association  for  twenty  shares,  and  that 
memonndnm  was  then  registered. 

b  afew  weeki  Mr.  Snell  dlscorered  that  the  cir- 
camstancea  of  the  company  were  not  such  as  had 
been  represented  to  him  when  he  consented  to  take 
sbares  and  act  as  a  director,  the  intention  having 
been  at  that  time  that  the  company  should  be 
brought  oot  by  the  Credit  Mobilier  Company,  an 
intention  which  it  was  fonod  impossible  to  carry 
into  effect.  Upon  making  this  discorery  Mr.  Snell 
at  once  intimated  to  the  board  his  intention  of  re- 
signing his  seat  and  withdrawing  his  application  for 
shares.  Accordingly  on  the  day  after  he  had  made 
tlie  discovery,  as  he  alleged,  he  wrote  to  tbe  di- 
rectors that  the  arrangements  which  they  then 
had  for  establishing  the  company  were  very  dif- 
fermt  from  what  ^ey  were  represented  to  him  to 
be  when  he  consented  to  join  the  direction ;  he, 
therefore,  respectfully  resigned  his  seat  at  the  board, 
ind  also  requested  the  company  to  cancel  liis  appli- 
cation f<»-  shares,  and  to  return  the  arooant  wtUcli 
T6I.  XXI.,  N3..  So.  598. 


he  had  paid  as  deposit  money,  his  application  having 
been  made  under  a  misapprehension. 

The  board  took  this  letter  into  iti  consideration 
shortly  after  it  reached  them,  and  on  tbe  15th  Sept. 
1864  the  secretary  wrote  to  Mr.  Snell,  enclosing  the 
company's  cheque  for  2Ql,  requesting  the  bankers' 
receipt  in  return.  Mr.  Snell  received  the  20/.  from 
the  iMnkers,  and  forwarded  to  tbe  company  the 
receipt  they  asked  for.  No  shares  were  ever  allotted 
to  Mr.  Snell ;  his  name  was  never  entered  on  thO' 
register  of  shareholders,  and  until  after  the  winding- 
op  order  he  never  received  any  further  communica- 
tion from  the  company. 

By  the  88th  paragraph  of  the  articles  of  associa- 
tion, the  directors  were  empowered  to  accept  sur- 
renders and  forfeitures  of  shares  ;  the  clause  will  be 
fonnd  in  the  judgment,  as  will  also  the  23rd  section 
of  the  Companies  Act  1862,  upon  which  the  coansel 
for  the  liquidator  mainly  relied. 

The  chief  clerk,  however,  settletl  Mr.  Snell'* 
name  on  the  list,  and  the  Master  of  the  Bolls 
refused  with  costs  his  application  to  have  it 
removed.   Hence  this  appeal. 

Sir  Richard  BaggaVay^  Q.  C.  and  J/orfea  supported 
the  appeal. 

Jesstl,  Q.  C.  and  Fitsroy  JTej^,  for  the  liqiiidat«  of 
the  cotnpany,  Yeriited  i^  referring  to  Evanf*  eatt, 
L.  Bep.  2  Ch.  437 ;  16  L.  T.  Bep.  N.  8.  SS8. 

Without  calling  for  a  reply, 

Lord  Justice  Giffabo  said: — I  confess  that  I 
cannot  agree  with  the  opinion  which  the  Master  of 
the  Bolls  luiB  ezpreased  in  this  case,  because,  as  it 
seems  to  me,  there  being  special  power  in  these 
articles  enabling  the  directors  to  accept  a  surrender 
of  shares,  everything  was  done  that  it  was  requisite 
to  do  in  order  to  sever  the  connection  of  Mr.  Snell 
with  this  company.   First  of  all,  no  doubt,  by  sign- 
ing the  memorandum  of  association  (I  think  he 
signed  it  for  twenty  shares),  he  became  to  all  intents 
and  purposes  a  shareholder  in  respect  of  twenty 
sbares ;  and  no  doubt,  according  to  the  strict  ordi- 
nary practice,  when  the  articles  were  registered, 
which  I  beUeve  was  contemporaneously  with  the 
memorandum  of  association,  his  name  ought  to  have 
been  entered  in  the  register  of  shareholders.  It  was 
not  so  entered,  and  things  went  on  for  some  time 
after  that.   Mr.  Snell  was  a  director.   There  was  a 
power  given  to  resign  his  directorshii^  and  he  did 
resign  his  directorship.  At  the  same  time  be  wrote 
a  letter  suggesting  that  the  company  was  \  different 
company  to  that  which  he  supposed  it  was.   I  think 
there  was  a  suggestion  almost  of  fraud,  and  that  he 
desired  to  sever  the  connection  between  himself  and 
the  company.    That  transaction  no  one  impeaches 
as  being  otherwise  than  perfectly  bon&Jide  j  and  the 
case  between  himself  and  the  directors  of  tbe  com- 
pany is,  that  there  was  that  which  amounted  la 
reality  to  a  severance,  if  severance  there  could  be, 
as  between  him  and  the  company.  True  it  Is,  that  at 
thattime  he  was  not  registered  as  a  shareholder;  true 
it  is  that  no  specific  shares,  in  point  of  allotting 
shares,  hod  been  allotted  to  him  ;  but  for  all  pur- 
poses of  liability,  although  the  shares  had  not  been 
allotted  to  him,  he  was  a  shareholder  in  that  com- 
pany, and  therefore  what  one  has  to  consider  is 
this,  whether  or  not  there  was  power  in  the  directors 
to  do  that  thing  which  was  done,  and  whether  the 
Act  of  Parliament  rendered  invalid  what  was  in 
point  of  fact  done,  if  what  was  done  was  really  the 
true  and  bonS  fide  intention  of  all  parties.  The 
articles  contain  this  clause :  "  The  directors  may,  if 
they  think  fit,  at  any  time  accept  the  surrender  and 
forfeiture  of  his  shares  by  any  shareholder  desirous 
of  surrendering  and  forfeiting  them,  on  such  terms 
ns  the  directwf  may  think  fli."  The  rocait  j>r^lLLd 
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nnquestionably  is,  and  it  has  been  admitted  at  the  bar, 
that  if  Mr.  Snell  bad  had  his  name  writtea  in  the  list 
of  iharebolden  and  bad  had  an  aUotmeat  of  sliares, 
'  he  could  hare  done  the  rery  thing  vhtch  the  parties 
intended  to  do ;  he  could  hare  sarreadered  and  for- 
feited the  shares,  and  so  hare  severed,  sBbject 
to  his  liability  to  creditors  for  twelTe  months, 
his  connection  frith  the  company.  The  whole 
question  is  whether  he  could  do  that  ant^ 
'  cedenttj  to  his  name  being  written  in  tiw 
:  register  of  shareholders.  The  23rd  section  of  the 
Act  of  Fariiament  which  is  relied  upon  is  this : 
"The  subscriber!  of  the  memorandum  of  associ- 
ation of  any  company  under  this  Act,  shall  be 
deemed  to  hare  agreed  to  become  members  of  the 
company  whose  memorandum  they  hafe  subscribed, 
and,  upon  the  registration  of  the  company,  shall  be 
«Dtered  as  members  on  the  register  of  members 
hereinafter  mentioned ;  and  every  other  person  who 
has  agreed  to  become  a  member  of  the  company 
under  this  Act,  and  whose  name  is  entered  on  the 
rcKister  of  members,  shall  be  deemed  to  be  a  mem- 
ber of  the  company."  Now  can  it  be,  where  the 
substance  of  the  traosaction  is  really  that  these 
{larties  intended  to  sever  their  connection,  that  this 
transaction  should  be  taken  as  nugatory,  because 
Mr.  Snell's  name  was  not  written  in  the  register  of 
-shareholders  7  In  my  judgment,  the  Act  of  Par- 
liament does  not  apply  to  a  case  of  this  descrip- 
tion. I  think,  If  there  is  a  signature  to  a  memo- 
.randum  of  association,  where  the  articles  also  are 
registered,  and  there  is  in  those  articles  a  power  to 
cancel  and  forfeit  shares,  and  that  cancellation  bmd 
Jide  takes  place  antecedently  to  the  name  being  pat 
on  the  register,  the  Act  of  Parliament  in  no  sense 
applies,  and  it  must  be  taken  to  apply  only  to  put- 
ting on  the  register  the  name  of  a  person  who  is 
to  all  intents  and  purposes  an  uncancelled  share- 
bolder  at  the  date  of  his  name  being  put  upon  the 
register.  For  these  reasons  I  am  of  opinion  that 
one  may  look  at  what  ia  the  troth  and  snbstanee  of 
tliia  case — that  there  is  no  matter  of  form  standing 
in  the  way  whatever;  and  as  Mr.  Snell  and  the 
directors  have  agreed  that  Mr.  SncU's  shares  should 
be  cancelled,  and  as  there  was  the  power  to  cany 
out  that  agreement,  that  power  was  duly  exercised 
and  the  agreement  duly  performed.  Of  course  the 
cancellation,  as  one  knows  perfectly  well,  as  be- 
tween Mr.  Snell  and  the  other  shareholders,  would 
be  n  cancelliLtton  ah  initio,  but,  as  between  Mr.  Snell 
and  the  creditors,  Mr.  SncU  would  no  doubt  be 
liable  for  the  twelve  months  from  the  date  of  his 
being  a  shareholder,  and  until  the  date  of  his 
cancellation  he  was  a  shareholder. 

For  these  reasons  I  am  of  opinion  that  the  order 
of  the  court  below  must  be  discharged.  Mr.  Snell 
will  have  hii  costs  in  the  court  below,  but  not  any 
costs  of  the  appeal.  The  official  liquidator  will 
have  his  costs  of  the  appeal  and  in  the  court  bdow 
out  of  the  estate. 

Solicitors  for  Mr.  Snell,  Thomas  and  BoBams. 

Soltciton  for  the  Uqaidator,  St€otn$,  H^ttttMOR, 
and  Htsrria, 


fUthif,  N(/v.  S. 
Sb  Thb  A0XICU1.TUBIST  Catilb  iHSmucB 

COHPANT ; 

Dixoir's  Ca.sg. 

Company— CoRiributmy — Bond  Jide  lii^Me  —  Coni- 
promiso—Caitai/atim  nf  tkartt^Pawtr  of  directors 
— Idipmoj  tine. 

In  1846,  W.  an  officer  of  the  above  named  comptm, 
took  ten  sharta  in  the  company  in  the  name  of  D.,  in 
order  to  qiudifif  him  to  become  a  diredor,  D.  having 


given  hie  consent  onlj/  on  an  oral  undertaking  by  W. 
that  uniU  an  Act  of  Parliament  limiting  the  UMUtf 
of  fAe  sAereAo&iers  AoM  Aom  been  obltuned,  it 
AoM  tut  &e  atked  to  eig*  am  eontwt,  or  bt  em- 
eidertd  o»  an  ordinarg  tharduMcr.  The  sham  wen 
ailolied  to  D.,  and  registered  in  his  name,  but  lie  th- 
posit  money  wat  paid  by  W.  D.,  however,  acted  *» 
far  aa  a  shardialder,  and  to  far  onlg,  thai  he  ap- 
pointed a  proxji  to  vote  for  him  at  a  meeting  of  m 
oofUMiiy,  amf  received,  and  oom  a  receipt  for,  a 
divubnd  mthetem  eharu.  The  cowpomr  fukd  « 
obtain  the  Act  referred  to,  and  D.  soon  afler,  on  rt- 
eeiving  a  circular  containing  an  application  for  a  eaB. 
vrote  to  W.,  reminding  him  of  the  terms  on  uhia 
the  ahares  teere  allotted,  and  representing  that  hi  was 
not  fairig  a  shareholdtr ;  and  in  cemtgrnnee  of  iks, 
wwni  an  explanation  by  W.  of  the  eiraanataneet,  tk 
atredora  agreed  19MH1  pagaKnt  of  the  oaiii  mads  to 
aBoio  the  snares  to  be  eaneelkd,  and  a  raointion  ta 
that  effect  was  po^ied,  and D't  nam*  woe  rm 
from  the  list.  This  toaa  never  confirmed  hg  the 
pang ;  the  calla  were  paid  W.,  not  bg  D.,  who  wat 
maware  of  the  arrangement,  but  from  1S49  to  At 
windiiw-to  order  ui  1861.  D.  tpos  aaiwr  treated  at  a 
sherAoldir. 

Held,  under  these  circoTnatancea  (reverting  the  deemonof 
tAe  Master  of  the  BoHs),  that  the  eaae  wasemif 
cancelation  of  ahares  and  release  of  a  man  win  hoi 
been  actually  a  shareholder,  which  too*  mlira  wins  of 
the  directors ;  and  that  it  was  in  this  relief  t  to  be 
distinguished  from  Lord  Belharen's  case,  SDe.  G. 
J.  5-  i&n.  41  ;  12  L.  T.  Hep.  N.  5-  595,  in  wkiek 
there  waaa  bond  fide  controversy  between  the  amm 
and  the  shareholder,  which  the  articles  empwma  the 
direetora  to  compromiae,  whereas  here  the  qnesUon  was 
only  between  Oe  AarAoLbr  aad  W. 

In  the  eonsideratiim  of  aadi  a  eaae  tim  Iti^  hpet  ef 

time  was  quite  inantderial. 

This  was  a  motion  by  the  official  manager  (the 
case  being  under  the  old  Winding-up  Acts)  to 
reverse  the  decision  of  the  Master  of  the  RoUi  (re- 
ported in  21  L.  T.  Bep.  N.  S.  286),  that  the  nam 
of  the  respondent,  Mr.  Thomas  G-iiflles  Dixon,  wu 
not  to  be  included  in  the  list  of  contribntories  of 
the  company,  which  was  one  of  unlimited  Ualnli^. 

The  whole  of  the  circumstances  appear  in  the 
report  of  the  bearing  at  the  RoUa. 

SouAgate,     C.  and  fiusA  were  for  the  appdlaat 

Sir  Richard  Baegaltay,  Q.  C.  and  <?.  CUE  farthi 
respondent  Mr.  Dixon. 

The  authorities  referred  to  were 
Be  The  AgrietilturUt  Cattle  Insmnnee  Oompmrn, 
Lord  Belhaven.'a  case,  8  De  O.  AOsL  Ui  U 

Re  the  savie  Comaaag,  BroOierhoed^s  case,  31 
Beav.365  ;  7  L.T.Bep.N.  8.56;  udoaappa^ 

ib.  142; 

Spachnan  v.  Svatig,  L.  Bep.  3  'Bar.  A  Ir.  App. 

171 ;  19  L.  T.  Bep.  N.  S'.  151  ; 
Evana  v.  BmallconAe,  L-  Bep.  3  "Eng.  A  It.  hvf- 

24B:  19  L.  T.Bep.  N.  S.2(r7: 
Re  The  AgrimUmiel  CalOe  Imwmee  Comgmm. 

Btanhme's  ease,  L.  Bm.  1  Ch.  Acip>  161; » 

L.  T.  Ibp.  N.  6. 468;  . 
Bovldeworth  v.  Evans,  L.  B^.  3  Eng.  Jt  Ir.  hff- 

263;  19  L.  T.Bep.  N.  S.  211; 
Be  The  Canadian  Native  OH  Company,  Fo^t-cai'< 

L.Bep.5Eq.U8; 
Re  The  Vale  of  Neath  and  SovOt  Wales  Brewerj 

Company,  ex  parte  Morgan,  I  X.  AO.  Stf; 
Clegg  v.  Edmondaon,  8  De  O.  M.  A  0. 787; 
Tatum  T.  WUliams,  8  Bm,  9*7 ; 
Prenderffost  t.  T\arton,  1  T.  A  OolL  OSl 

Lwrd  Justioe  Qotamd  aud:— I  oatUiBlf*'*^ 
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jndniiaits,  for  very  able  judgmenta  thej  irere,  botb 
d  Lord  St.  LeonardB  and  Lord  Bomilly  ia  the 
HOBM  of  Lord!  in  ^Mdisnan  y.  Evans,  and  other 
eaiea  iA  tktf  tdiM ;  Imt  nnforioiuUdy  I  eannot,  for 
able  u  thoM  jn^vwiiti  were,  they  failed  to  prerail 
vfth  tbe  majoti^  of  ttieir  Lordships,  and  I  mart 
td»  the  Uir  to  be  tbie — ^namely,  that  in  this  par- 
tiealar  company  there  ii  no  pow«  rimply  to  cancel 
ihares,  no  power  simply  to  discharge  a  ahveholder. 
If  traaiaction  ir  limply  a  caBcellation  of  riiarea, 
or  the  diwhsTge  of  a  ihatdMdder,  the  mere  lapse  of 
time  must  be  oonridered,  stsnding  by  Itaelf,  aa  quite 
immaterial,  and  tm  no  gNund  for  taking  this  gentle- 
mui't  aame  from  Hm  liet  of  oonbihotories. 

Hut  being  M,  I  am  brought  to  the  consideration 
of  £onf  SeAawK't  ease,  and  I  take  the  effect  of  Lord 
AOomm's  case  to  be  tUs:  It  proceeded  entirely 
upon  the  futt  tliat  thwe  was  a  controTersy  between 
m  allBffBd  shavduMer  and  tiie  company,  and  a 
eoaproaiseirf  that  controversy.  In  La-d  Belhavetf  a 
am,  Lord  BeUumn,  beyond  all  qoeation,  rightly 
«  wrongly,  asserted  that  he  was  not  a  shareholder ; 
tbe  ceapany  were  perfectly  w^l  aware  that  he  made 
that  MiertioD,  and  took  from  him  a  sum  of  moan^ 
qmo  tin  fot^nff  that  they  wen  to  accede  to  his 
SMertl<Ki,  and  If  be  had  been  a  iharriudder  he  ceased 
to  be  a  ihareholder,  and  the  irtiele  thing  was  to  be 
Rttled  and  compromised  npon  those  particolar 
tnms.  What  I  hxn  to  consider  is  whether  the 
futo  of  this  case  oome  up  to  Lord  Bdhaven's  case ; 
ia  other  wordis  whether  there  reaUr  was,  locking  at 
all  this  correQKmdence  aad  at  what  took  place,  a 
onotRirmy  betwsen  Mr.  Dixm  on  the  one  hand  and 
thi  company  on  the  other,  as  to  whether  Mr.  Dixon 
wasorwu  not  a  shareholder.  In  examining  that 
I  rnoit  owtainly  take  Mr.  Dixon  to  be  bound  by 
Mr.  Wilkie's  letters  and  Mr.  Okie's  commnnica- 
tisDswith  the  eonwany,  acd  bearing  that  in  mind 
wamas^  first  of  all,  start  witb  tbie,  Aat  the  cao- 
oellBtion  took  plaoe  in  Hanh  1B49,  and,  as  I  said 
Man,  I  regret  that  I  cannot  pay  ay  attention  to 
tbe  lapse  of  time,  as  the  decision  of  the  Honse  of 
Lords  baa  |Mreclnded  me  from  doing  ft.  Tiw-  trans- 
action its^  took  plaee  bo  me  what  eariy  in  the 
7«H  1846,  and  took  ^hue  entirriy  between  Mr. 
Dixon  and  Mr.  WUUe,  sad  as  detiUled  in  the 
ftnt  paragraph  of  Bbr.  Dinm's  afldarlt,  and  I 
do  not  at  all  see  any  grounds  for  disputing  the 
tnth  or  aconraey  of  that  affidavit.  But  sabse- 
VHDtly  to  that  we  find  that  in  May  1846  he 
owtinctly  signs  a  proxy  which,  on  the  face  of  it, 
npresenta  himaetf  to  be,  and  lUleges  that  he  is, 
a  ibarriioUer  to  thia  ooaipai^.  We  find  f  nrtiier 
than  tha^  that  in  Jan.  1847  he  recelTes  a  dtridend, 
sad  the  Act  of  Parliantent  wWeh  he  alleges  was  at 
the  ontaet  to  be  obtained  before  he  could  be  held 
naponsible  as  a  shareholder,  was  not  nnlty  ai^Hed 
for  uatU  the  year  1»48.  In  that  state  of  things 
there  come  rabaeqnently  reqneets  to  Mr.  Dixon  to 
iHks  rnments  m  oaBs.  He  tafces  no  notiee  of 
those  aroolara.  and  then  he  write*  this  lettw,  which 
is  ia  the  flfteen^  parafrapb  of  his  affidarit,  to  Mr. 
WilUs ;  lie  does  not  communicate  directly  to  the 
tnmpny  at  aH ;  but  at  that  tine,  beyond  all  quea- 
tioo,  he  most  hare  known  that  he-waa  a  Bherefa<dder. 
I  do  net  know  that  I  hare  got  the  exact  date,  but 
the  l«tter  is  set  eat  in  the  fifteenth  paragtapb,  and  it 
it  in  these  tenas:  **A»I  hare  reoelTed  a  circular 
ooaaected  with  the  Agricottatist  Cattle  lasorance 
Compaq,  I  tbfaik  it  psaper  to  remind  yon  of  the 
portion  in  which  I  am  regarding  timt  company. 
Ten  wiU  tecoUeet  that,  at  tbe  time  you  pnt  dotm 
my  name  and  paid  a  deitoeit,  you  ^athictly  atated 
to  me  that  yoa  wanted  uj  mmn  for  Ite  pnpoee  ■  of 
qipMBriag  in  a  list  of  ottaordiaary  dhectora  in 
Scotland,  wA«a  each  ahonid  be  admtised,  uid  when 
>■  Act  of  faeonoratton  was  got  Bmiting  the 
mBnmUmj  of  Vkt  abarefaolders ;  sad  thai,  nntU 


that  was  got,  you  would  not  ask  me  to  aign  any 
contract,  or  consider  me  respoaeible  aa  an  ordinary 
Bharebolder.  I  hare  nerer  considered  myaeU^roperly 
entitled  to  interCsre  with  the  alTiUrs  ai  tfie  oooa- 
pany,  and  I  will  be  obliged  if  yon  will  ex^iUn  these 
circamstanees  to  the  b<ird  if  you  haTe  not  done  so* 
already,  and  act  the  matter  at  rest.   I  may  remind' 
you  that  yoa  pat  down  my  name  and  paid  the 
deposit  yourself,  and  you  have  nerer  asked  me  to 
repay  you  tbe  amoont,  wbaterer  it  is.  I  wish  well' 
to  the  oonniaiiy,  and  hare  aniformly  iasntod  mj 
stock  wiOi  It;  Imt  I  do  not  think  thai,  under  tba 
drcom  stances,  I  can  fairly  be  held  a  responsible- 
shareholder."   Now  that  does  not  deny  the  fact  of 
bis  being  a  shareholder:  on  the  contrary  it  admits- 
Tcry  plainly  that  he  was  a  shardiolder,  and  I  can- 
only  infer  from  that  letter,  which  is  qoite  consistent 
with  what  he  slated  in  the  ewiiar  part  of  his- 
afBdavit,  that  Mr.  WilUe,  to  his  knomiodge,  had  put 
him  down  as  a  shardiolder ;  but  in  reali^  there  was- 
an  airangement  between  him  and  Mr.  Wilkle  that 
he  sfaonld  be  indemnified.   Then  the  next  leUer  is 
dated  the  2nd  March  1869 ;  it  is  from  Mr.  WiLkie  to 
the  company,  and  that  lettwr  ia  in  these  terms  i—^ 
**Thls  geDthman^  (tiu  respondent's)  name  appears^ 
inthoUattrf  afaainalders,  bvt  aa  he  ommiden  ns  ia< 
not  properly  so,  it  is  necessaiy  for  me  to  explain, 
how  he  stnida.    For  thia  piirposa  I  bidose  yoa. 
Hae  copy  of  a  letter  he  wrote  me  after  the  Bill  wbb> 
withdnnra  from  Parliament.   This  letter  X  had  wittr 
me  while  attending  the  general  meeting  in  the 
beginning  ot  Nownber  last,  and  which  I  broogfat 
for  the  purpose  of  showing  yon  and  explaining,  and 
stspadfy  forgot  in  the  ex^feemmC  of  other  matterst 
to  do  so.   I  cannot  deny  what  Mr.  Dixon  atates  a* 
the  tnms  upon  which  he  allowed  me  to  retaan  his- 
name  as  a  ^areholder  on  the  lut.   I  have  never- 
asked  him  to  repay  me  the  deposit,  and  did  not  con- 
eider  myself  entiued  to  do  so  until  we  got  an  Act- 
limiUng  the  ahardtolders*  responsibili^.  It  was  oiv 
this  condition  that  I  obtained  his  ooneent  to  allow 
his  name  to  remain  after  I  had  pat  it  down,  and 
from  this  also  that  I  did  not  receive  his  name  to 
the  deed  of  agreement."   That  ia  aent  to  the  com- 
pany, and  the  answer  to  that  is  rery  natural.  Toa> 
mast  obserre  in  both  those  letters — in  Mr.  Dixon's 
own  letter  he  does  not  assert  he  is  not  a  sbardiolder 
he  only  says  ha  was  put  down  as  a  shareholder 
with  eonie  arraagement  that  he  was  not  to  be  liable } 
neither  does  Mr.  Wilkle  assert  that  he  was  not  a. 
Bhar^ldcr~the  answer  on  the  part  of  the  com- 
pany is  thia  :  "  No  Act  of  Pariiament  will  Hmlttbe 
reqtonsibility  of  shareholders,  and  a  spe«al  Act  is  • 
now  bring  prepared  by  the  QoTcmment  to  cffect- 
tbis  most  important  alteration  in  the  law;  but  I  do 
not  see  that  Mr.  Dixon  can  expect  to  get  out  on  such 
a  plea."   Mr.  Wilkie  then  writes  in  answer  to  this  ; 
"I  notsee  what  you  say  in  answer  to  my  letter  re- 
garding that  genUeman's  position.  In  law  he  jnay 
IHwbaUy  be  conridered  botnid,  but  tt  Is  thought  that 
it  would  only  be  eonsldeied  equitable  that  he  be 
released.   Would  the  directors  not  agree  to  cancel 
his  name  upon  payment  of  the  calls       hare  been 
made,  according  to  the  number  of  shares  for  which 
he  is  entered  ?  If  the  directors  will  be  willing  to  do 
this,  I  shall  advise  him  to  agree  to  do  so.  I 
really  wish  this  were  agreed  to,  for  from  my  birring 
pledged  my  word,  as  I  explained  in  my  last  letter,. 
it  wonld  go  far  to  make  gentlemen  lose  all  con- 
fidence in  me  as  acting  for  the  company,  and  this  • 
under  our  iH«sent  drcnastaaoeB  would  have  a  rery 
bad  ^Eect."   Now,  stopping  there  for  one  moment,  - 
it  is  impassible  to  say  vpon  those  letten  that  there 
was  a  eantrorer^  betweui  the  conmsny  and  Mr. 
Dixon  and  Mr.  Wilkle  as  to  whether  Mr.  JMaon  was 
or  was  not  a  shareholder.   There  was-^a  diatinot 
admission  by  Mr.  Dixon  h^^ffjd'i^Mj^O^  PC 
shareh<rider,  and  there  was  a  ooanct  aummn. 
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by  Mr.  Wilkie  that  he  wu  a  shareholder, 
and  that  waa  sent  to  the  company,  and  the  only 
groand  suggested  for  releaainjif  Mr.  Dixon  is  that 
confldeiroe  would  he  lost  in  Mr.  Wilkie,  and  conse- 
quently  that  the  company  might  be  damaged ;  bat 
as  to  there  hdng  any  compromise  of  any  disputed 
question,  oertaimy  there  is  nothing  of  that  sort 
Then  the  next  letter  is  from  the  company.  "I 
think  the  director*  will  accept  payment  of  cula  and 
allow  tiiese  shares  to  be  cancelled;  under  the 
circumstances  it  woold,  I  think,  be  adrisable." 
That  must  proceed,  if  it  proceeds  npon  anything 
at  all,  npon  the  erroneous  supposition  of  these 
parties  that  they  had  the  power  to  cancel  the 
shares.  Then  the  money  is  paid  by  Mr.  Wilkie, 
and  there  are  resolutions  passed  whidi  are,  in 
terms,  to  cancel  and  forfeit.  Under  those  circam- 
■tances  I  hare  no  hesitation  in  saying  that  I  cannot 
distinguish  this  case  from  Spackman  r.  Evcma  and 
StaiAop*'t  case,  and  that  class  of  cases  wbitdi  were 
decided  in  the  House  of  Lords.  I  cannot  see  any 
groonds  opon  which,  when  ooe  comes  carefully  to 
aiialrie  theie  letteia,  tiiU  can  be  brought  witiiin 
Lori  BtRaoen't  case,  because  there  realty  waa  no 
question  in  controversy  betveen  Mr.  Dixon  and  the 
company.  He  was  admittedly  a  shareholder ;  there 
waa  no  suggestion  as  to  his  not  being  a  sharebt^der, 
and  there  was  nothing  of  the  sort  to  compromise. 
It  was  a  men  attempt  to  cancel  shares  and  to 
discharge  the  riuxebolder,  by  agreonent  ai  distinct 
from  compromlw.  Unfortunately  for  Ur.  I>ixon, 
these  directors  had  no  power  to  do  anything  (Nf  tliat 
description. 

Upon  these  grounds,  therefore,  Mr.  Dixon's  name 
mnst  be  upon  tiie  list :  bat  under  the  circumstances, 
of  course  I  cannot  mute  Mr.  Dixon  pay  any  costs. 

Solidttfft  for  the  official  manager.  Hone  and 

Mitrrajf. 

Solicitors  for  Mr.  Dixon,  Kingtford  and  Dormm, 
agents  for  WiUtm  and  Fairar,  of  Cranbrook,  Kent 
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Fridag,  Nov.  12. 

GRBHTILLa  HUUU.T  V.  BaHL  OF  CLAXSinMlT. 

mta^ng—AStgation  of  trutt—Dmwrrv. 
who  had  held  a  diplomatic  poat  in  Her  Majetli/'t  ter- 
viet,  Jiled  a  tnli  agaiiut  (Ae  Secretariti  of  Slatt  for 
Foretgn  Affain,  alUging  Aat  ht  had  }>em  vnjuitlg 
ditmitaed  from  kit  post,  and  that  variout  sums  were 
due  to  hitn  from  tAs  dtfendanU  ;  also  alleging  that  a 
arMtR  sum  wa»  emnuall]/  drawn  the  Foreign  Qffiee 
from  the  T^vasvry  far  the  vurpoae  of  paying  &U 
sojorMS  and  peamm  ^  the  d^piomatic  and  eenudar 
tervieeMf  and  that  swA  em  waa  received  bu  the  defen- 
dante  at  a  lrutt-/imd  in  trust  to  pay  tnereottt  uuh 
talariet,  ffc  The  biU  prayed  that  an  account  of  what 
woe  due  to  the  plaintiff'  be  taken,  and  that  the 
d^endante,  at  auch  tnuteet,  might  be  ordered  to  pay 
what  ekotdd  be  found  due. 

On  a  demurrer  by  the  defendants  : 

Held,  that  the  general  aUegation  of  a  trust  was  not  suffi- 
aent  to  give  the  court  jurisdiction,  but  that  it  was 
necessary  to  set  out  the  facts,  deeds,  or  instrvmenU  in 
which  the  trust  originaUd: 

Held,  afeo,  that  the  court  had  no  jurisdiction  to  take 
such  an  account  at  that  asked  by  the  bill,  the  Foreign 
Ogiee  Aaving  a  disenhba  as  (o  the  application  of  the 
fund,  and  not  being  reeponaible  to  the  Oaart  of 
Guaotry. 

IfemuTrer  aeeordingfy  trowed. 

This  waa  a  rait  instituted  by  Eustace  Clan 


[Rolls. 

Grraville  Murray  against  the  Earl  of  Clareodoa, 
the  principal  Secretary  of  State  for  foreign  Affairs, 
and  James  Murray,  the  permanent  saperinteoding 
Under  Secretary  of  State  for  Foreign  Affairs. 

The  bill  alleged  that  in  the  year  1811  the  plaintiff 
was  emi^oyed  by  the  late  Lord  Palmerston  in  the 
service  of  Her  Majesty's  Government  in  the  Forego 
Office  department,  and  that  he  sored  without 
emolument  theaceforward  tilt  the  year  1852,  wbeo 
he  was  a{^inted  paid  attache  at  Vienna,  wi^  a 
salary  of  3501.  per  annum ;  that  after  holding 
various  other  diplomatic  appointments,  the  pl»iiniff 
WHS  in  18^8  appointed  Consid-General  for  the  Rus- 
sian ports  in  the  Black  Sea  and  the  Sea  of  Azof,  whidt 
appototmpnt  he  held  till  May  IS68,  when  ha  was, 
as  the  bill  alleged,  wrongfully  diaaiiased  by  Lord 
Stanley,  who  waa  then  the  [rindpal  Secretary  o( 
State  for  Foreign  Affurs.  The  bill  also  alleged 
that  the  plaintiff  by  divers  means  incurred  the 
enmity  of  the  defendant,  James  Murray,  who  for 
many  years  carried  on  a  system  of  persecution  (rf 
the  plaintiff,  and  by  reason  of  his  grMt  influence  in 
the  Forei^  Office  caused  the  plaintiff  to  be  lefoaed 
and  deprived  of  his  just  rights  and  emolumeots  la 
the  service,  and  to  be  refused  any  account  of  the 
sums  of  moD^  due  to  the  phuntiff  by  reason  of  his 
services,  and  the  reasonable  expenses  incurred  by 
him  therein ;  that  the  defendant  Jamea  Murray  had 
conspired  with  others  to  procure  his  dismissal  froa 
Ret  Majesty's  serrlee,  and  to  inTent  hii  Itelb^ 
paid  the  pension  to  which  he  was  entiUed  in  lespect 
of  his  services. 

The  bill  also  alleged  that  the  Foreign  Office 
department  of  Her  Majesty's  Government  draws 
annually  from  Her  Majesty's  Treasury  the  sum  of 
600,000l  or  upwards  for  tiie  purpose  «i  puying  the 
salaries  and*  pensions  of  the  diplomatic  and  conrnlar 
sttvices,  and  the  exprasea  incurred  by  the  mendNn 
of  such  services  respectively,  in  and  about  the 
affMrs  of  the  Government  and  that  the  said  tarn  of 
600,000^  is  reoeiveii  by  the  defendants  as  a  trust 
fund  in  trust  to  pay,  or  cause  to  be  paid  thereout, 
the  salaries,  pensloas,  and  expenses  aforesaid ;  that 
the  defendant,  James  Maii^,  aa  superintending 
permanent  Under  Secretary  of  State  forFoidgn 
Affairs,  has  the  complete  management  and  control  of 
such  trust-fund,  and  ought  to  have  paid,  (n- caused  to 
be  paid,  to  the  plaintiff  the  sums  of  money  which, 
upon  the  several  accounts  therein  mentioned,  are  or 
might  have  been  found  due  tothepluntiff,and  that 
the  same  ought  now  to  be  pdd  to  the  pbtintiff  bj 
the  defendants.  It  also  alleged  that  the  said  sum 
of  600,0002.  is  much  larger  than  the  sum  allowed  by 
Act  of  Parliament  for  the  purpose  of  paring  the 
salaries,  pensiona,  and  expenses  of  the  diplomatic 
and  consular  services,  as  aforesaid,  and  that  the 
defendant,  James  Mum^,  as  potnaaent  Under 
Secretary  of  State  for  Foreign  Aflain^  had  not, 
during  all  the  time  of  his  superintendence  U  the 
financial  arrangements  of  the  Foreign  Office,  as 
aforesaid,  rendered,  or  caused-  to  be  rendered  by  the 
Foreign  Office  department  of  Her  Maiestj's  Qovero- 
ment,  any  account  to  Her  Majesty's  Tressniy  of 
the  manner  in  which  such  sum  of  600,000^  a  year 
has  been  disposed  <xi ;  and  that  if  an  aoeonnt  wen 
taken  of  the  manner  in  which  tiie  said  aom  of 
600,000/.  a  year,  bo  drawn  and  paid  as  aforesaid,  had 
been  spent  in  each  year,  it  would  be  found  that  the 
sums  of  money  due  to  the  idaintiff  upon  the  several 
accounts  thereinbefore  mentioned,  bad  been  retained 
by  the  defendant,  James  Murray,  for  tUa  own  oie 
and  benefit  out  of  the  said  tnut-fond  or  auna  vS 
600,000/.  a  year. 

The  hill  prayed  that  accouuts  might  be  had  and 
taken  of  what  was  due  to  the  riaintifF  from  the 
Foreign  Office  department  of  Her  Majesty's  Govem* 
ment,  in  respect  of  the  several  matters  of  account 
thereinbefon  stated ;  that  the  moD^y^bichshoold 
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be  found  due  to  the  plaintiff  upon  taking  such 
accounts  might  be  paid  to  the  plaintiff  by  the  defen- 
dants, aa  such  troatees  as  aforesaid ;  that  if  it  should 
be  found  neoeiuiy  for  the  propw  taUiur  of  nch 
aeconnta,  an  account  might  M  had  and  taken  of  all 
the  moneys  drawn  from,  and  paid  by.  Her  Majesty's 
Treasnry  to  the  Foreign  Office,  in  trust  as  therein 
mentioned,  since  the  time  in  the  year  1658,  when 
the  defendant,  James  Murray,  became  the  perma- 
nent Under  Secretary  of  Foreign  Affairs  superintend- 
ing the  financial  oosioeM  of  the  Foreign  Office 
dovn  to  the  filing  of  the  bill,  and  that  the  defen- 
dant, James  Murray,  might  be  ordered  to  render  an 
account,  and  that  an  account  might  be  had  and 
taken  of  how  the  said  moneys  or  trust  funds  had 
been  disposed  of.  The  bill  also  prayed  for  an  in- 
quiry what  damage  had  been  sustained  by  the  plain- 
tiff reason  of  hit  haTing  been  depmeA  m  the 
emolumenta  of  his  office  during  the  time  therein 
mentioned,  and  of  his  pension,  &&,  and  that  what 
should  be  found  upon  such  inquiry  to  he  the  damage 
occasioned  to  the  plaintiff  by  reason  of  the  circum- 
•tances  therein  complained  of,  might  be  ordered  to 
be  paid  to  the  plaintiff  by  the  defeodanta,  as  such 
tmtteei  M  eforaaaid. 

Hie  Earl  of  Clarendon  demamd  to  tlie  hill,  and, 
for  cause  of  demurro  showed  dut  the  said  plaintiff 
had  not,  by  his  bill,  made  mch  a  case  aa  entitled 
him  in  this  court  to  any  discovery  or  relief  from  or 
against  the  defendant  touching  the  matten  oontained 
in  the  bill  or  any  of  such  matters. 

Sir  Soundell  Palnur,  Q.  C.  and  Witiceiu,  in  support 
of  the  demurrer,  submitted  that  assuming  the 
truth  of  all  the  allegations  contained  in  the  bill, 
the  plaintiff  was  not  entitled  to  any  relief  which 
tlus  oourt  could  gire.  A  proceeding  against  the 
foreign  Office  was  really  one  against  the  Queen, 
against  whom  a  subject  could  only  proceed  hy  peti- 
tion (tf  right.  If  the  plaintiff  had  proxed  that  a 
certain  sum  was  due  to  him,  and  was  in  Uie  hands 
of  the  Foreign  Office,  bis  remedy  was  by  writ  of 
manJamuM  in  the  Court  of  Queen's  Bench.  They 
•ubmitted  that  the  demurrers  must  be  idlowed,  as 
otherwise  the  effect  would  he  an  interference  of  this 
court  with  the  performance  of  its  duties  ^  the 
EKcntivfl  GoTemment 

SoutAgate,  Q.  C.  and  Gill,  for  the  plaintiff,  con- 
tended that  the  defendants  having,  for  the  puiposes 
of  the  demniier,  admitted  that  the  d^uidanta,  who 
were  public  officers,  had  money  in  th^  hands  issued 
by  the  Treasury  for  the  use  of  the  plaintiff,  this 
suit  could  be  maintained  against  the  defmdants  for 
the  recorery  of  the  money.  They  cited 
Priddy  v.  Roae,  3  Mw.  86, 102  j 
Box  T.  The  Lord  Commmm^$  ttf  the  Treagtury, 

4Ad.  JtEU.28e; 
Reg.  T.  The  Lords  Gunmiarionen  of  the  ZVsosury, 

16  Q.  B.  357  ; 
Beg.  Y.  Commiisumeri  of  Wooda  and  Foresti,  15 

Q.  B.  761 ;  ' 
EUia  V.  Earl  Orey,  6  Sim.  214 ; 
Hill  T.  Beardon,  Jao.  Bep.  84 ; 
8lin^sby'«  Case,  3  Swanst.  178. 

Lord  B<nnLLT.— I  am  of  oidniim  tiiat  this  de- 
nmner  must  be  allowed.  In  my  (pinion  the 
pUiDtiff  is  oititled  to  no  rdief  in  equity  on  his 
present  bill.  General  allegations  will  not  suffice  to 
support  a  bill  against  a  demurrer.  It  is  true  that 
a  general  demurrer  admits  the  truth  of  every  state- 
ment in  tlie  bill  for  the  purposes  of  the  demurrer, 
but  this  rule  must  be  taken  with  this  qualification, 
tiiat  general  allegations  are  not  to  be  accepted  as 
true  when  insvted  merely  to  support  the  bill,  where 
particular  facts  do  not  entitie  the  party  to  relief, 
-cms  was  lud  down  by  an  eminent  equity  judge, 
-AJennder,  C.  B.,  in  FntUu  t.  Dot  SoMot^  1  Y.  &  J. 


576.  It  is  not  enough,  therefore,  to  allege  that  the 
Foreign  Office  holds  a  fund  in  trust  for  a  certain 
person,  to  give  the  court  jurisdiction  over  it,  unless 
there  are  facts  to  tbow  that  the  relationship  of 
trustee  and  cestui  mtt  tnat  does  exist.  OtberwlBe  it 
would  be  impossible  for  a  demarrer  ever  to  succeed, 
as  it  might  be  defeated  by  the  introduction  of  some 
general  allegations  in  the  bill.  A  general  allegation 
of  a  trust  is  not  sufficient ;  but,  to  give  the  court 
jurisdiction,  it  is  neoesaar;r  ^  Ht  out  the  facts, 
deeds,  or  instniments,  In  which  the  trust  originated. 
[His  Lordship  examined  the  statements  In  the  bill 
as  to  the  pluntiff's  alleged  unlawful  removal  from 
his  office,  &c.,  which  are  immaterial  to  the  present 
report,  and  continued.]  The  material  point  in  the 
bill  is  the  all^ation  that  the  Foreign  Office  fund  is 
a  trust-fund.  If  so,  it  is  held  in  trust  for  the 
general  purposes  of  tJie  Foreign  Office,  namely,  for 
tiie  payment  of  salaries,  pensions,  and  expenses, 
and  not  in  trust  for  individuals.  The  application  of 
the  fund  is  left  in  the  discretion  of  the  Foreign 
Office,  and  there  is  nothing  to  connect  the  plaintiff 
with  any  specific  portion  of  it.  No  trust,  therefore, 
can  be  said  to  exist  on  behalf  of  the  plaintiff.  But 
it  is  aU^j^  that  if  an  account  were  takea  of  the 
fund  dnce  16ff8,  it  would  be  found  that  the  sums  of 
money  alleged  to  be  dae  to  the  pltintiff  have  been 
retained  by  the  defendant  James  Murray  for  his 
own  use  and  beaett.  In  order  to  make  this  out, 
it  would  be  necessary  to  examine  the  accounts  of 
the  Foreign  Office  for  the  past  ten  years,  a  task 
which  even  Farilament  has  never  attemptsd.  It  is 
impos^ble  fat  this  court  to  do  so,  it  lias  net  juris- 
diction to  do  sa  The  Forrign  Office  is  not  respon- 
sibte  to  the  Court  of  Chanoery,  but  to  Parliament 
alone.  The  demurrer  must  therefore  be  allowed. 

A  dematrer  by  the  defendant  James  Mnm^  was 
allowed  without  signment. 

SoUcitors  lor  the  pUintUT,  Cbobnif  Wainwrigitt 
and  Co. 

Solicitors  for  the  defendants^  Baatn  and  Amfff jr, 
for  the  SoHdlor  to  the  ZVeonry. 

Nov.  12  md  15. 

WOUUIBIOM  t*.  Tbibb. 

Marriage  letUmunt — Voluntary  trusts  in  Jiivoar  of 
conater<d  relations — Poii-er  of  revocattoju 

By  a  marriage  set&ment  matk  in  1658,  certain  properly 
bdoH^ng  to  the  lady  was  invested  in  trustees  upon 
certain  trusts  for  the  benejit  of  the  wife  and  husband 
during  their  respective  Uvea,  and  the  children  of  the 
wife  it/  the  then  intended  or  any  future  marriage,  and 
in  default  of  such  children  taton  trust  for  the  wife's 
nt^ews  and  nieces  ahsohtteiy.  The  setileraent  con- 
tained no  power  of  revocation,  and  gave  the  wife  no 
pmotr  of  a/^iointment  amongst  her  n^hews  and 
meot^  and  no  power  to  kase,  to  appoint  new  trustees, 
or  to  change  investments.  7Vi<  Juu&and  died  in  1865, 
leaving  no  issue.  On  a  bill  by  the  iB\fe  to  set  aside 
the  settkment : 

Beld  (on  the  ground  that  the  plaintiff  had  executed  the 
deed  in  ignorance  of  its  effect,  which  had  not  been 
sufficienlhi  explained  to  her,  and  that  the  nephews  and 
nteces  were  mere  volunteers,  and  not  within  the  con' 
ndaration  of  the  marriage),  that  the  trusts  of  the  deed 
muM  he  declared  void,  and  the  trustees  be  ordered  to 
retransfir  to  the  plaintiff  the  pr^ierty  comprited  in 
the  settlement. 

By  an  indenture  dated  the  27tii  Sept  1858,  and 
made  between  Bobart  WoUaston,  at  the  first  part, 
Mrs.  WoUaston,  by  her  then  name  of  Catherine 
Anne  Boghnrst,  of  tiie  second  part,  Edwin  Henty 
and  William  Tkihe^  of  the  tittrd  part,  and  ^01x7 
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John  Oore  and  the  said  Edwin  Henty,  of  the  fourth 
part,  in  consideration  of  a  marriage  then  intended, 
and  shortly  afterwards  sidemnised,  between  the  said 
Robert  Woliaaton  and  Catherine  Anne  Boghurst, 
the  latter,  with  the  conaent  of  Robert  WoUaaton, 
granted  and  conTcyed  the  freehold  hereditamentB 
therein  mentioned  unto  and  to  the  nae  of  the  said 
Edwin  Henty  and  William  Tribe,  their  hein  and 
anignt,  npon  trust  after  the  solemnisation  of  the 
said  intended  marriage,  to  receive  the  rents,  isBoes, 
and  profits  of  the  said  hereditaments  and  premises, 
and  to  pay  the  same  to  the  separate  use  of  Mrs. 
WoUaston  daring  her  life,  without  power  of  antici- 
pation, and  after  the  decease  of  Mrs.  WoUaston,  in 
trust  for  the  said  Robert  WoUaston,  and  his  assigns, 
daring  bis  life,  and  immediately  after  the  death  of 
Mrs.  WoUuton  and  of  the  said  Robert  WoUaattm, 
if  he  shoold  sorTive  her,  which  should  last  happen, 
in  trost  for  aU  and  every,  or  such  one  or  more,  of 
the  children  of  iSn.  WoUaston,  by  her  said  intended 
or  any  f  ntore  hnsbimd,  or  the  issue  oi  such  child  or 
chUdten  bom  in  the  lifetime  <A  Mrs.  WoUaston,  in 
such  shares,  Ac,  and  in  swh  manner  as  Mrs.  Wol- 
laston  should,  in  manner  th»elnmentioned,  appoint, 
and  in  default  of  iqipointnieot,  in  tmat  for  aU  such 
diildnn,  ah«r«  and  share  alike.  Bat  in  case  there 
•hoald  be  no  diUd  of  Urt.  WoUaston  by  her  said 
Intended  or  any  future  husband,  or  no  such  chUd 
who  should  attain  the  age  at  twenty-one  years,  or 
who,  dying  under  that  age,  should  leave  no  issue 
Uving  at  hii,  her,  or  their  death,  in  trust  for  sudi  of 
the  nejdiews  and  nieces  of  Mrs,  WoUa*ton,  the 
children  of  ber  two  elsten,  Elisabeth,  the  wife  at 
the  said  Heniy  JcAn  GtNre  and  lAura  S'lanoea,  the 
Bwife  of  the  said  Edwin  Henty,  as  should  be  living 
t  the  time  of  the  death  of  Mrs.  WoUaston,  and  the 
death  of  the  said  Robert  WoUaston,  and  the  failure 
of  iuae  of  Mrs.  WoUaston,  which  should  last 
happen,  and  their  respective  heirs  and  assigns  as 
tttianti  In  oouibmm,  and  not  u  jolDt  leoMta. 

By  the  settlement  similar  trusts  were  dedand 
conoemlng  the  petsoasl  estate  of  Mrs.  WoUaston, 
which  had  been  assigned  to  Henry  John  Gore  and 
Edwin  Henty.  Hie  indenture  contained  a  covenant 
by  Mr.  and  Mrs.  WoUaston  for  the  settlement  of  aU 
the  lady's  after-acquired  property  upon  the  Uke 
trusts.  It  also  contained  a  power  to  appoint  new 
tmstees  in  which  no  consent  or  ooneaneDce  of  BCrs. 
WoUaston  was  required. 

Robert  WoUaston  died  on  the  22nd  Aug.  1S66. 
There  was  no  issue  of  the  marriage,  and  Mrs.  Wol- 
laaton  had  not  married  anin. 

In  Aug.  1668  Mrs.  WoUaston  flM  the  pnteat 
UU,  nraytag  that  the  trusts  and  prorisioM  cont^ned 
in  the  indenture  of  settkment  of  the  87tii  S^t. 
1868,  respecting  tlie  real  and  personal  propnrty  eom- 
tirised  therein,  in  favour  of  the  issue  of  the  plaintiff 
by  a  future  husband,  and  in  favour  of  the  nephews 
and  nieces  of  the  plaintiff,  and  also  the  covenant  to 
settle  after-aequired  prc^wrty  might  be  deolaied  to 
be  voW  as  agahwt  the  plaintiff ;  and  that  the  itfeo- 
dants,  the  trastaeB  of  the  said  indantnie  of  settle- 
ment might  be  decreed  to  reconvey  and  transfer  the 
real  and  personal  property  comprised  therein  to  the 
^idntiff,  her  heirs,  executors,  administrators,  and 
assigns  absolutely. 

At  the  date  of  her  marriage  Mrs.  WoUaston  was 
a  spinster  of  the  i^e  of  fov^-one:  she  had  two 
aistera,  one  of  whom  had  four  children,  and  the ; 
other  only  one.  She  consulted  her  brotter-tn-law 
Mr.  Henty  about  the  settlement,  and  told  him  that 
she  wish«l  her  property  to  go  to  her  nephews  and 
nieces  in  equal  shares  in  the  event  of  her  dying 
without  issue.  Mr.  Henty  gave  inttruetions  for  the 
setUement  to  Mr.  WilUam  Foard  Tribes  who  had 
previon^  acted  as  solidtor  fttt  hka. 

 Mr.  William  Foard  Tribe  made  an  afldnTlt,  in 

V  he  sutcd  that  he  nad  the  mm  flwterial  parU 
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of  the  settlement,  and  explained  its  gener.d  effect 
to  Mrs.  WoUaston  before  she  executed  it ;  but  that 
he  did  not  explain  to  her  what  her  position  would 
be  if  her  husband  died  in  her  Ufetime,  leaving  do 
issue  of  the  nuuriage,  and  tliat  he  did  not  snnest 
that  a  power  of  rerocatlon  should  he  inserted  In  the- 
deed. 

The  plaintiff  now  sought  to  set  aside  the  deed  on 
the  ground  that  she  had  executed  it  in  ignoraace  of 
its  effect. 

Jothva  Willlcmi,  Q.  C.  and  Martin  Warty  for  the 
plaintiff,  submitted  that  as  the  soUcitor  had  not 
fully  expluned  the  effect  of  the  setUement,  and  bad 
not  reserved  or  sn^estcd  the  reservation  of  a  power 
of  revocation,  the  deed  could  not  be  uf^ld ;  it  was 
clear  that  the  plaintiff  had  executed  it  in  ignonnoe 
of  its  effect.  AU  the  interests  within  the  con- 
sideration of  tha  marriage  had  expired,  and  the 
nephews  and  nieces  were  mere  volunteers;  the 
proper  course  would  therefore  be  to  declare  the 
settlement  void  in  loto,  and  not  to  rectify  it  bv 
inserting  such  clauses  as  it  ought  to  have  containea. 
Tbeydted 

Huj/Mntn  T.  Bas«Z«y,  14  Tes.  272 ; 

Barbridge  v.  Wogan,  5  Hare,  258  : 

Natmey  v.  WiUiama,  22  Beav.  461 ; 

Hmdsm  v.  Weath^t,  5  De  O.  H.  A  (}.  90; 

Forshaw  r.  WWs&y,  4  L.  T.  Bep,  N,  S.  ITOs 
30  Beav.  240; 

Couttt  V.  Aekwrth,  21  L.  T.  B^.  K.  S.  224;  L. 
Bep.  8  Eq.  558.'; 

PhiUivson  v.  Kerry,  9  L.  T.  Bap.  K.  8.  40; 
32  Bmv.  628  i 

Litter  v.  Hod^aon,  L.  Bep.  4  Eq.  30 

Cooke  T.  Lamotte,  15  Bear.  234. 

Sir  Richard  BaggaHajf,  Q.  C,  Southgate,  Q.  C,  and 
Bovill,  for  the  defendants,  contended  that  it  was  now 
too  late  after  the  lapse  of  so  many  years  to  set  aride 
the  deed.  The  plaintiff  should  nave  come  to  seek 
the  aid  of  the  court  as  soon  as  the  mistake  was  dis- 
covered. Moreova  tiiis  settlement  was  partly  for  > 
good  considen^ion,  and  only  in  part  voluntaiy,  and 
it  could  not  be  set  aside  as  there  had  been  no  ftand 
or  undue  influence  in  the  matter.  The  utmost  reUef 
to  which  the  plaintiff  was  entitled  was  to  have  sncli 
clauses  inserted  as  the  settlement  ought  originaUy 
to  have  contained.   They  cited 

Tafc«r  V.  ToJcer,  6  L.  T.  Bep.  N.  3,  525;  31  Bsav. 
629;  onappeal,  8L.T.  Bep.  N.3.  777;  SDsO. 
J.  S.  487 ; 

Pvlvertoft  V.  Pulverl^,  18  Tes.  84; 

Nov.  IS.— Lord  B0111U.T,  without  calling  for  a 
repW,  add:— I  think  this  is  a  ease  in  vlddi  tha 
settlemoit  cannot  stand.  It  la  pordy  vulwitBiy  in 
BO  far  as  it  relates  to  Ute  persons  who  now  seek  to 
uphold  it.  [His  Lordship  staled  the  settiement  and 
the  facts  of  the  case,  and  continued  :}  In  default 
of  chUdren  the  settlement  gives  all  the  property  to 
the  nephews  and  nieces  absolutely ;  this  is  a  purely 
Tolnntanr  gift,  fbr  It  is  dcany  settled  by  th» 
authorities  that  they  are  not  within  the  oonttdsra- 
tioD  of  this  marriage  settlement.  But  that  is  not 
in  itself  a  sufficient  reason  for  setting  it  asid^  for  a 
voluntary  settlement  is  quite  good,  if  the  person 
making  it  knows  the  ^ect  of  it,  and  wishea  to  canyit 
into  execulioa.  But  this  lady  does  not  aeem  tohave 
known  what  shawms  da4ng,or  what  was  the  effect  of 
Uie  deed.  The  form  of  the  settlement  is  ve^  na- 
usud ;  the  usual  course  would  have  be«i  to  insnt 
a  eenaral  power  at  appbintnient  in  delault  of 
ehudm,  and  to  have  given  the  property  to  the 
nephews  and  nieces  in  default  of  appointment.  Mr. 
Henty,  the  brother-in-tow  of  the  plaintiff,  gave  tbe 
hMtrnctions  for  the  settlement,  and  not  the  Udy 
herself;  then  to  00  dwibt  that  she  wishsd 
to  benefit  die  diUdren  ol  J)er  aislm  bat 
it  does  not  appear  ^M.^f^iS^^ 
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mn  nrevoeable  manner.  Sfae  acted  as  if  she  were 
nuddog  her  wiU,  and  she  vished  the  tettlement  to 

g're  effect  to  ber  intentions  at  that  time,  bnt  thnre 
no  evidenea  that  she  intended  to  make  an  irre- 
▼aeable  ffispositloo  (rf  her  pToperty.  Mr.  Tribe,  the 
wUdtor  who  prepared  the  setdement,  gives  his 
eridence  very  fairly  j  he  lays  that  he  read  the  more 
material  parts  of  the  deed  to  the  plaintiff,  and 
enlained  the  general  effect  of  the  deed,  bnt  that  he 
did  not  exjdain  to  her  vhat  her  position  wonld  be 
if  her  haaband  died  in  her  lifetime  leaving  no  isioe 
tfi  the  mani^,  and  that  he  did  not  saggest  that  a 
power  of  revocation  should  be  inserted  in  the  deed  ; 
but  this  is  the  very  thing  that  he  onght  to  bave 
■done.  I  think  nothing  of  the  time  that  elapsed 
before  the  plaintiff  took  any  steps  to  set  aside  the 
deed ;  it  is  of  no  consequence,  as  tia  parties  are  all 
in  tihe  same  position  as  braore,  and  it  is  not  a 
TOfHeient  reason  to  eaose  the  court  to  bold  the 
plaintiff  boond  by  her  deed.  The  settlement  is  very 
fanlty  in  many  respects ;  the  trustees  have  all  the 
power,  and,  as  the  plaintiff  very  jastly  complains, 
she  is  reduced  to  the  position  of  an  annuitant  of  her 
own  property;  in  case  of  the  death  of  a  trustee 
^le  MS  no  power  to  appoint  a  new  trustee,  but  that 
power  is  given  to  the  snrviving  trustee ;  her  consent 
is  not  requu^  to  any  change  in  the  investments, 
and  she  has  no  power  to  lease.  It  is,  therefore, 
dear  that  the  settlement  cannot  stand ;  there  wilt 
be  a  declaration  that  the  trusts  now  subsisting,  and 
also  the  covenant  to  settle  future  acquired  property, 
mie  void  ;  and  there  must  be  a  reconveyance  and  re- 
assigntneot  by  the  trustees  of  all  the  teust  property 
vested  in  them. 

Solicitors  for  thei^inti^  WoUoMtm  and  DaetMon. 

Solicitor  for  the  defendants,  U.  8.  WiUet^  for 
MetvUh  Green,  Worthing. 


V.  C.  STUAB,T*S  COUBT. 
Jtaportad  Iv  Edwabd  Wuhlow,  Eso.,  BanlitsMULMr, 

Nov.  9  and 
POITELL  B.  nOBBRTfl. 

Ctnaitv  CvHTl—EquUaJiie  jarisdietion—IUdemptioa  aiut 
— to  rtdeem  rtBi8Ud-^2S  ^  29  Viet.  c.  99,  s.  1. 

T^e  C'onn^  Com-U  Aom  juriadietioH,  under  28  ^  29 
Vict,  c  99,  in  miU  Jbr  ndeaption,  m>tmithtta»diitg 
the  right  to  redeea  is  ruitttd. 

Whtn,  ihen^art,  the  d^emdaat,  a  jirtt  mortgagee,  with 
a  power  of  «a&,  upon  giving  six  months'  notice,  sold 
lAc  pn^perii/  before  the  six  monthg  had  expired,  and  the 
platntijff]  a  second  mortgagee  of  the  same  property, 
obftcling  to  the  sale,JUeaa  plaint  in  the  Counttf  Cowl 
to  radeem: 

Bdd.  on  apptal  {aiming  the  decision  of  the  court 
behw"),  that  the  Cotmtu  Court  had  jvrisdiction  to  en- 
tertain the  tvit,  and  that  the  plaintiff'  tmis  entitled  to 
a  redemption  decree. 

This  was  an  appeal  from  the  Denbighshire  County 
Coort. 

The  question  raised  turned  upon  the  power  of  the 
Coonty  Court  judge  (undw  tiie  Coanty  Courts 
Equitable  Jurisdiction  Act)  in  suits  of  rademptiDB, 
where  the  right  to  redeem  is  resisted.  The  facts, 
which  were  extremely  complicated,  were  briefly 
these. 

By  an  indeotare,  dated  the  first  Jan.  1863,  John 
Jones  mortgaged  certfun  allotments,  numbered  17, 
18,  and  19,  in  the  county  of  Denbigh,  to  Gkbriel 
Boberts,  with  a  power  of  sale,  upon  giving  six 
months'  notice,  to  secure  160^.  and  interest. 

By  another  indenture  dated  the  28th  Nov.  18^2, 
but  executed  ou  the  28th  Nov.  1863,  Jones  further 
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mortgaged  lots  17  and  19  with  a  power  of  sale 
on  giving  three  months*  notice  to  John  Powell,  to 
secure  1101.  and  interest 

On  the  1st  Mardi  1866,  Boberts  give  notice  of 
sal?,  and  on  81st  Aug.  1866  (before  the  exidratim 
of  his  six  months'  notice)  joined  in  a  contract 
the  sale  of  the  property  included  io  both  mortgages. 
Before  the  contract  was  entered  into  Powell  through 
his  solicitor  made  several  applications  offering  to 
redeem  Roberts's  mortgage,  bnt  was  answered  that 
it  had  been  satisfied. 

It  appeared  that  some  time  prior  to  the  contract 
Jones  had  executed  a  deed  whereby  he  had  assigned 
the  equity  of  redemption  to  trustees  for  the  benefit 
of  his  creditors,  and  Uieir  solicitor  had  given 
Boberts  a  cheque  for  his  principal  and  interest. 
This  cheque  Roberts  had  cashed,  but  shortly  before 
the  contract  for  sale  be  repaid  the  money  to  the 
solicitor  of  the  trustees,  receiving  from  him  in 
exchange  a  promissory  note  for  the  amount,  and  it 
was  alleged  that  the  cheque  was  given  to  Boberts  as 
an  indemnity  on  his  signing  the  creditors'  deed. 
The  contract  for  sale  was  carried  into  effect,  and  a 
deed  of  conveyance  executed,  the  purchaser  taking 
with  notice  of  Powell's  claim  to  re^m. 

On  the  23rd  May  1867  Powell  filed  a  plaint  In 
the  County  Court  ag^nst  Boberts,  praying  that  the 
defendant  might  be  ordered  to  convey  the  mort- 
gaged premises  to  the  plaintiff  upon  payment  of 
160i!.  and  interest,  and  for  an  injunction.  Subse- 
auentljr,  on  an  objection  taken  by  the  defendaiit, 
tne  plunt  was  amended  by  making  the  purchasa 
also  a  defendant,  and  by  praying  t£at  the  sale  and 
conveyance  might  be  set  aslae,  and  that  the  defen- 
dants might  be  ;<urdered  to  convey  the  property  to 
the  [daintiff. 

On  the  8th  Feb.  1668,  the  judge  of  the  County 
Court  made  a  decree  in  the  plaintiffs  favour,  and 
against  that  decree  the  defendants  now  appealed. 

Freeling  and  A.  E.  Miller,  for  the  appellants,  con- 
tended that  the  County  Court  had  no  jurisdiction  to 
set  aside  the  sale.  The  1st  section  of  the  Act  of 
38  4  S9  Viet  c.  99,  although  it  gave  to  the  County 
Court  all  the  power  and  authority  of  the  Court  <n 
Chancery  in  suits  for  foreclosure  and  redemption, 
did  not  extend  that  power  to  suits  for  redemptitm 
where  the  right  to  redeem  was  resisted.  On  the 
doctrine  of  the  consolidation  of  mortgages,  the 
,  plaintiff  could  not  redeem  the  mortgage  on  allot- 
ment 17  and  19  without  redeeming  that  on  allot- 
ment 18; 

Tamell  v.  Smiih,  2  Be  0^.  ft  J.  713 ; 

2reue  V.  Petaiell,  2  H.  A;  M.  170 ; 

Beevor  v.  Lack,  h.  Sep.  4  Eq.  537. 
Further,  the  power  of  sale  had  been  pnq^ly  exer- 
cised, and  the  plaintiff  had  full  notice :  (W<Ut$  r, 
Sgmet,  1  De  O.  H.  &  Q.  240.)  There  could  be  no 
doubt  that  Boberts's  mortgage  was  a  sabsist- 
ing  mortgage  at  the  time  of  the  executi(Hi 
of  the  conveyaace.  As  to  the  cheque  given 
to  Bobarts  by  the  s(^citiMr  of  the  trustees  it 
was  not  a  payntent  by  the  mortgagor,  and  did  not 
affect  the  mortgagee's  fower  of  aale.  Lastly,  the 
plaintiff's  remedy,  if  any,  waa  at  law,  not  In  equity. 
They  also  cited. 

Majors.  Tranl,5Hare,  604} 

Vint  V.  Padgett,  1  Oiff.  446;  <m  appeal,  a  De  G. 
ft  J.  611. 

Dickinson,  Q.  C.  and  LangwcrtJa/t  for  the  respon- 
dent, were  not  called  upon. 

The  ViCK  CKJLROBLLon. — think  that  this  decree 
cannot  be  altered,  and  that  the  appeal  must  be  dis- 
missed with  costs.  The  first  objection  to  the  decree 
is  on  Uie  ground  of  jurisdiction,  and  the  learned 
judge  Bsems  to  have  been  impressed  with  that  as  a 
serious  objection,  althou^  he  orermled^t  But 
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it  seems  to  me  tiiat  this  suit  is  more  dearly  withio  ' 
tbe  language  of  the  Act  of  Parliament  than  the 
learned  judge  thought.  The  words  of  the  Act  of 
FarliameDt  are,  that  the  County  Court  shall  have 
jurisdiction  "  in  all  suits  for  foreclosure  or  redemp- 
tion." A  suit  tor  redemptioQ  in  which  the  right  to 
redeem  is  resisted  is  still  a  suit  for  redemption,  and 
it  seems  to  me  impossible  to  read  this  Act  as  sajing 
that  it  ^res  jotisdiction  in  all  suits  for  redemption 
except  those  in  which  the  right  to  redeem  is  resisted. 
I  can  put  DO  Buch  construction  upon  the  words  "  all 
suits  for  redemption/'  for  they  seem  to  me  as  wide  as 
can  well  be.  I  have  looked  to  see  whether  it  is  the 
practice  to  treat  suits  where  the  right  to  redeem  is 
resisted  as  any  other  than  suits  for  redemption,  and 
I  find  in  alt  the  text  boobs,  as  well  as  in  tbe 
reports,  that  a  suit  for  redemption,  in  which  the 
right  to  redeem  is  resisted,  is  still  treated  as  a  suit 
for  redemption.  Id  1  Seton  on  Decrees,  376,  under 
the  heading  of  "Suits  for  Redemption,"  this 
is  said:  "If  part  of  tlie  coita"  (that  is,  in  a 
suit  for  redemption)  "have  been  caused  by  the 
resistance  of  the  mortgagee  to  a  redemption  decree 
he  will  pay  so  much  of  the  costs  of  the  suit  and 
receive  the  rest."  I  have  turned  to  Sir  Thomas 
Flumer's  decree  in  the  case  of  Harvey  v.  Tdibatt, 
IJ.  &  W.  20S,  which  was  a  suit  where  the  right  to 
redeem  wag  resitted  on  the  gnrand  that  Uwre  had 
been  a  decree  by  the  Court  A  Exchequer  (or  fore- 
closure Ca  more  formidable  resistance  to  a  right  to 
redeem  than  setting  up  a  decree  by  which  the  mort- 
gagor is  said  to  be  foreclosed  cannot  well  be 
imagined) ;  and  I  see  that  Sir  Thomas  Flumer 
treated  the  suit  as  one  for  redemption,  for,  be 
■ays,  **  The  qaestioD  is  whether  upon  a  loll  filed  to 
redeem  this  mortgagee  is  to  be  deprired  of  that 
which  is  usually  allowed  to  mortgagMS,  namely,  the 
payment  of  his  costs."  In  the  decree  in  that  case 
there  is  a  declaration  that  the  plaintiff  ought  to  be 
allowed  to  redeem,  and  in  deaung  with  the  costs  It 
was  "  ordered  that  tiu  said  master  do  tax  all  parties 
the  cost!  of  this  suit  so  flur  as  the  aame  have  been 
occasioned  by  the  defendant's  contrororting  the 
plaintiff's  right  to  redeem."  All  this  shows  that  in 
the  view  of  the  court  technically,  as  well  as  in  the 
ordinary  interpretation  of  language,  a  suit  to 
redeem  where  the  right  to  redemption  is  resisted 
is  still  a  suit  to  redeem.  Therefore  I  feel 
in  ao  degree  embarrassed  with  those  doubts  as 
to  the  jurisdiction  which  tlie  learned  judge 
entertained,  and  I  think  he  came  to  a  right  conclu- 
sion in  holding  that  there  was  jurisdiction  in  tlie 
court  to  entertain  the  suit.  I  see  that  the  learned 
judge  seems  to  have  been  struck  with  the  fact  that 
the  County  Court  bad  no  power  to  cancel  the  deed ; 
but  in  cases  of  this  kind  it  is  no  part  of  the  direction 
that  tbe  deed  should  lie  cancelled.  In  the  case 
which  I  have  quoted  of  Harvey  t.  TetAut  there  was 
no  direction  other  tlian  that  notwithstanding  that 
decree  the  plaintiff  should  be  let  in  to  redeem.  Here 
the  judge  stated,  very  properly,  I  think,  liis  o|Hnion 
that  tbe  sale  was  void.  It  could  not  be  sustained, 
and  there  is  no  reason  why  the  plaintiff  ahoold  not 
be  allowed  to  redeem.  As  to  cancelUag  the  deed, 
it  is  a  thing  in  no  degree  necessary,  and  indeed,  I 
tiiiiik  would  not  be  proper  in  a  suit  of  this  kind. 
The  other  objections  to  this  decree  are  wholly  un- 
sustainable. Where  a  mortgagee  has  a  power  of 
sale  this  court  has  always  b^  careful  to  see  that 
that  power  is  regularly  and  fairly  exercised,  if  the 
exercise  of  it  is  insisted  upon.  Intbe  caseof /etuttas 
T.  Jones,  2  G'lB.  99,  decided  by  me  some  time  ago,  it 
happened  that  although  the  mortgagee  knew  that 
the  mortgagor  was  anxious  to  redeem,  there 
wu  no  legal  tender.  At  tbe  sale  the  mortgagor 
attended  and  struggled  to  be  allowed  to  redeem 
and  said  Uiat  lie  was  fready  to  do  so,  but  there  was 
nothing  Uke  a  legal  tender.  The  oonrt  Mt  uUdo  that 
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sale,  and  lield  that,  notvitlutanding  all  fonnshties 

bad  been  properly  observed,  there  was  not  a  fui  and 
proper  exercise  of  the  power.  This  case,  I  must 
say,  seems  to  me  to  be  a  gross  one.  It  ii  a  case  in 
which  the  mortgagee,  after  payment  of  bis  money, 

Eroceeds  to  sell  by  private  contract.  An  attempt 
aa  been  made  to  show  that,  although  he  received 
the  money  it  was  not  by  any  payment  (tf  On  mnt> 
gagor,  and  that  it  was  afterwards  paid  back  again; 
but  the  circumstances  of  the  transaction  are  quite 
eufficieat  to  induce  the  court,  when  the  question  is 
as  to  the  due  exercise  of  a  power  of  sale  (which  is 
a  prodigious  power)  to  say  that  it  haa  not  been  pr»- 
per^  exercised.  Tlie  case  does  not  rest  there ;  sftK 
having  the  money  which  waa  paid  to  him  by  Adtmi, 
who  was  the  solicitor  of  the  trustees  of  a  deed 
which  was  executed  by  the  mortgagorfor  tbe  benefit 
of  tbe  creditors,  he  not  only  by  wrad  of  month,  bst 
by  letter,  sud  that  he  had  been  satisfied.  But  the 
case  does  not  stop  even  there.  The  terms  of  tbe 
power  of  sale  am  upon  default  in  payment  within 
six  months  after  notice.  The  notice  is  dated  the 
let  March  1866,  and  the  sale  was  on  the  Slat  Ang, 
The  suit  has  occasioned  much  expense,  and  the  oo^ 
objection  I  am  disposed  to  take  to  the  decree  is  that 
it  does  not  decree  the  pluntiff  the  payment  of  tbt 
eostaof  so  much  of  the  8uit,aa  waa  done  in  tbe  case 
of  Soma  T.  TMvtt ;  bat,  aa  the  ^^tiff  ia  con- 
tented inth  the  decree  aa  it  stands  it  is  not,  I  think, 
for  the  coort  now  to  alter  it ;  therefore  my  only 
duty  is  to  dismiss  the  appeal  with  costs.  I  do  not 
think  it  necessary  to  notice  the  argument  aa  to  the 
consolidation  of  uie  mortgages.  There  was  no  right 
in  Iloberts,  as  against  Powell,  who  waa  mortgwee  U 
both  tbeae  ^pertiea,  to  lay  that  Powell  ahniU  not 
redeem  his  nuntgage  without  redeoning  another 
mortgage  which  waa  made  by  his  mortgagor. 

Miller.— Yont  Honour  recollects  that  Roberts  was 
mortgagee  of  all  the  tots. 

The  Vicb-Chakckllos.— I  think  it  necessary  t» 
observe  this:  This  decree  is  in  an  unusual  form, 
and  I  think,  considering  the  amount  of  the  pro- 
perty, it  is  a  convenient  form.  It  does  not  direct 
an  account  of  what  is  due  to  the  [daintiff,  tbemcrt- 
gagor,  or  anybody.  It  inily  says  that  an  account  is 
to  De  taken  of  what  ia  due  from  the  plaintiff  on  tbe 
mortgage.  It  then  goes  on  to  direct  payment  of 
what  shall  be  so  found  due  by  the  plidntiff  into 
court  within  six  months.  I  think,  considering  the 
nature  of  the  question  between  the  trustee* 
under  the  creditors'  deed  and  Gabriel  Roberts,  that 
that  was  a  very  convenient  and  proper  form  of  de> 
cree.  As  to  the  other  objecUon  that  the  proper  re- 
lief waa  at  law,  and  not  in  eqni^,  really  it  ia  diffi- 
cult to  underatand  how  it  ooud  anae. 

Miller.— Yam  Honour  will  exeuae  me  Air  one 
moment,  but  I  do  not  knoir  whedier  yonr  Hononr 
has  clearly  understood  that  Gabriel  Bobeitt  wu 
moctgagee  of  both  theae  pmpertieB. 

The  TicB-CHAxcKLUtt.— I  quite  nndentand  % 
but  what  haa  Mr.  Powell  to  do  with  that  r  I  think 
the  decree  is  perfecUy  rights  and  that  the  caaeaoted 
have  no  ap^cation.  TIm  case  haa  been  miaunder- 
stood,  andl  should  not  have  tltoui^t  itaeweneocf* 
sary  to  be  brought  before  this  court. 

Solicitors  for  the  apndlaata,  Boole,  Kuridt  and 
SorstoN,  for  Adamo,  BnuTln. 

Solicitor  for  ^  reapondent,  J.  D.  /Tmq^  ttt 
Louis,  Buthvin. 
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Thwrsda^,  iVov.  11. 
SOLLORT  V.  LejLTEH. 

iRccttPcr — Aimuitg  in  gro$g—  GcMral  eAarge  of  debu— 
Ligaxy  and  an  anmdUf. 

-  A.  ttatator  gave  m  annuity  to  hit  ton  T.,  and  aU  his 
rtat  and  penonal  estate  to  his  son  J.  abtiMule^f,  si^ject 
amd  ehmyed  mth  the  paymnt  of  debts  Jvneralj  and 
testamentary  expenses,  Ugaciet,  and  the  anntdtif.  The 
aanuitjf  was  paid  for  twenty  years,  and  then  fell  into 
arrear,  and  T.  JiUd  a  bill,  and  moved  for  a  receiver : 

Held,  that  under  the  4  Geo.  2,  c.  18,  T.  had  a  power 
^^itrets,  and  his  remedy  was  at  law.    Motion  re- 

This  vu  a  motion  for  a  receiver,  the  qaeation 
being  whether  the  court  would  make  the  order 
where  an  annuit7  was  giTen,  and  ail  the  real  estate 
was  generally  charged  with  debts,  legacies,  and  the 
anaaitj.  There  were  two  suits,  tiie  present  bjr  the 
annuitant  tat  arreara,  a  leceirer,  and,  if  necessary, 
for  administration,  and  a  creditor  suit,  in  which  it 
was  stated  that  probably  a  like  motioQ  would  be 
made.  The  bill  stated  that  John  Solloiy,  by  his 
will,  dated  the  9th  April  1821,  as  far  as  was  mate- 
rial, gare  a3  follows : 

I  gire  and  beqawth  onto  1117  son  Thomas  SoUorr  (the 
^btintUF),  for  his  life,  one  amsnitr  or  cleu  jearlr  sum  of 
S8L,  whidi  I  diroct  ahall  be  Mid  £7  mj  aon  JamM  Sollory, 
bis  beira,  execotora,  or  odministraton,  hj  four  eren  qnar- 
pajmenta  in  the  year,  the  flzst  nyment  to  be^n  and 
be  made  at  the  and  of  three  ealwoar  months  alter  my 
docoaee.  And  nibject  and  hereby  ohacgod  with  the  par- 
ment  9t  toy  debts  (whether  due  on  mortga^  or  otherwue), 
fimsral  anid  testamentary  eipenaes,  and  the  l^aoiea  or 
nma  of  mcmey  and  annnitj  hereinbefore  mention«d,  I  giTe, 
mriae^  and  bequeath  all  my  meaanagea.  tenemanta,  and 
dw^Uinar-bonsea,  lands,  hereditamenta,  ana  premises  situate 
In  Brldleawith-Kate  and  Brard-lane  or  elsewhere  iu  the  aaid 
town  of  HotMnpham,  with  thair  and  erery  of  their  r^hta, 
members,  privilagea,  and  appurtenanoea ;  and  also  aU  my 
honsehold  fnmltnre,  book  and  other  debta  due  and  owing 
to  me  at  the  time  of  my  deoeaae,  tools,  Implementa  of  my 
trade  as  a  ptomber  and  glader,  and  all  other  my  goods, 
chattfila,  personal  eetata  and  effects  wbatsoarex  unto  my 
•on  James  SoUory,  his  heirs,  exsoutors,  administrators,  and 
assigns. 

That  the  testator  died  more  than  twenty  years  since, 
and  James  Sollory  took  possession  of  his  personal 
and  real  estate,  and  he,  or  those  claming  nader  him, 
had  erer  since  remained,  and  were  now  in  snch 
poeaciaion.  James  Sollory  made  his  will,  dated  the 
2nd  Sept  1842,  and  thereby  directed  payment  by 
Ids  encators  of  his  debts,  funeral  and  testamentary 
expenses,  and  devised  and  bequeatiied  the  messuages 
and  her<^itaments  (mentioned  in  the  will  of  Jdhn 
Solloiy),  with  other  property,  to  Mary  Sollory  (a 
d^endut)  and  John  Stock  (since  dead)  absolately 
vpOQ  trust  for  Mary  SoUory  for  life,  or  so  long  as 
she  continued  his  widow,  for  her  separate  use,  and 
•abject  thereto,  as  to  one  moiety,  upon  trust*  for 
Mary  Sinclair  and  her  children  ;  and  as  to  the  other 
UMMi  like  trusts  for  Emma  Phoabe  Hoggins  and  her 
cfiitdren.  James  SoUory  died  on  the  8th  Jan.  1843, 
and  his  estate  was  administered  to  by  Mary  Sinclair. 
On  the  8rd  Not.  1868  a  creditor's  bill  was  filed  asldng 
for  a  receiver,  and  to  restrain  Mary  SoUory  from 
leceiviog  the  rents.  On  the  IGth  Jan.  1869  an 
application  for  a  receiver  was  made  in  that  suit, 
which  stood  over,  and  no  receiver  had  been 
appointed.  The  plaintiff's  annuity  was  paid  down 
to  the  1st  June  1867  regularly,  since  which  time 
only  a  few  smaU  tarns  bad  been  paid  In  respect  of 
and  ultimately  this  hill  was  filed,  chai^ng  that 
tbe  parties  in  the  otiier  suit,  thoogh  wUling,  had  no 
power  to  assist  the  plaintiff,  and  he  had  no  means 
of  enfordng  payment  of  his  annuity  except  by  Ae 
Md  of  this  court   Hiere  was  no  personal  repte- 
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Bentative  of  John  Sollory  except  Mary  Sinclair, 
whom  the  plaintiff  enlarged  sufficiently  represented 
his  estate. 

A,  E.  Hitler,  in  support  of  the  motion,  contended 
that  this  was  the  case  of  an  annuity  in  gross,  with- 
out a  power  of  entry  or  distress,  and  must  be  re- 
garded in  the  Ught  of  a  legacy,  being  coupled  with 
legacies  in  the  general  charge  in  the  will.  It  was 
not  the  case  of  a  rentcharge.  and  the  annuity  could 
not  be  regarded  as  Issuing  out  of  land  in  the  strict 
sense.  In  Boyes  v.  Rusborough,  Kay,  71,  which  was 
affirmed  by  the  House  of  Lords,  where  there  was  a 
simple  devise  of  land  in  fee,  it  was  held  that  there 
was  a  right  to  file  a  biU  to  have  tbe  wiU  carried 
oat.  There  was  land  in  Ireland  and  England,  and 
the  heir  recovered  in  ejectment,  and  the  devisee 
filed  a  bUl  as  against  him  in  respect  of  the  English 
property.  A  mortgage  for  12001  had  been  made 
by  James  Solhny.  In  l^Vancie  v.  Grover,  5  Hare, 
^  there  was  a  charge  upon  leaseholds ;  and  in 
pfitehard  T.  fleetwood,  1  Mer.  54,  it  was  held  that  a 
trustee  of  an  estate,  snbject  to  an  equitable  interest 
must  subnut  to  a  receiver.  • 

Field  for  the  mortgagee  in  the  other  suit,  sup- 
ported the  motion. 

Chitty,  for  Hentr  SoUory,  opposed  it,  and  argued 
that  the  plaintiff  had  his  legal  remedy  by  distress 
under  the  statute  Geo.  2,  c.  28,  s.  5),  and  showing 
no  impediment  to  taking  that  course,  he  could  not 
come  into  equity :  (  Battery  t.  Robinson,  8  Biog.  892.) 
Here  there  was  a  direct  gift  of  an  annuity  to  the 
plaintiff  to  be  paid  by  James  SoUory  out  of  real 
estate,  and  he  had  a  fee  simple  given  to  him.  It  was 
therefore  a  legal  rentcharge  with  power  of  distress 
under  the  statute.  There  was  no  trust,  and  the  fact 
that  there  was  a  mixed  |rif  t  of  realty  and  personalty 
made  no  difference:  (Baxtoa  v.  Monkhouse,  Geo. 
Coop.  41.)  The  wiU  was  demurrable  bat  the  de- 
murrer was  not  before  the  court. 

Miller  in  reply. — The  case  of  Battery  v.Robinaon  did 
not  apply  here,  there  being  no  particular  charge. 
The  person^  estate  was  primarUy  liable,  and  the 
annuitant  would  have  no  right  to  resort  to  the  land. 
[CKitfy.— The  doctrine  of  the  application  of  assets 
was  unknown  at  law.]  In  Canoa  r.  Feirior,  L.  Rep. 
8  Ch.  App.  719  ;  19  L.  T.  Rep.  N.  S.  79,  it  was 
held  that  tne  court  would  not  interfere  with  a  legal 
title.  No  doubt  the  appointment  of  a  receiver  was 
in  tiie  discretion  of  the  court ;  but  a  mere  legatee, 
and  the  plaintiff  was  no  more,  could  not  distridn. 
The  pIMntifl  had  been  advised  that  he  could  not 
proceed  at  law. 

The  Vicb-Chahobllor.  —  This  annuity  Is  given 
to  the  i^intiff,  and  subject  to  the  payment  of 
Pendant's  funeral  and  testamentary  expenses 
and  legacies,  and  this  annuity  (the  only  one  given 
and  particularly  mentioned),  there  is  a  gift  of  aU 
the  real  and  personal  estate  to  James  SoUory. 
The  result  is,  Uiat  every  part  of  the  estate  is  de- 
devised  to  James  SoUory,  sabjeot  to  the  payment  of 
this  annui^.  The  biU  admitting  payment  of  the 
annuitiy  to  within  two  years,  states  that  it  Is  now  in 
anear,  and  for  some  reason,  for  which  no  satisf acttnr 
explanation  is  given,  the  annuitant  remains  unpaid. 
It  also  appears  that  mortgages  were  executed  by 
James  SoUory,  subject  to  the  annuity,  and  the 
parties  claimii^;  naaer  James  SoUory  uso  ask  for 
a  lecfnver.  Now,  considering  the  state  of  confusion 
into  which  tbe  estate  has  got,  I  have  not  a  shadow 
of  doubt  that  it  would  be  the  very  best  thing  for 
the  plaintiff,  for  Mary  Sollory,  and  everyone 
concerned,  that  a  receiver  should  be  appointed; 
but,  whatever  my  inclination  may  be,  the  question 
is,  what  power  have  I,  and  what  is  my^^y  in 
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admiaiatering  the  doctrines  of  this  court?  It  is  ' 
clearly  settl^  then  wherever  an  anDUtty  is  charged 
on  land,  without  a  power  of  diitrew  and  entry,  that 
ia  not  a  feutcharge  but  a  rent-aeck.  To  enable 
the  aontiitant  to  enforce  payment  of  the  annuity, 
the  statute  i  Geo.  2,  c.  16,  applies,  and  a  power  of 
distress  is  superadded.  That  waa  decided  in  tiie 
case  of  Butttry  v.  Rcbumm  (sup,')  \  and  I  beliere  that 
that  has  been  recognised  ever  nnoe  as  aa  authority. 
Hve  time  is  an  lonuity  charged  on  real  eatate 
admittedly  of  different  value,  rad  audi  diarge  is 
viUumt  power  of  diatreaa,  and  therefore  it  is  a  case 
in  which  the  atatute  adds  the  power  and  the  plain- 
tiff la  an  annuitant  with  power  of  distreas,  and  be 
asks  me  to  appoint  a  receiver.  Am  I  at  lib^y  to  do 
so?  The  doctrine  of  the  court  ia  that  it  will  not 
a^c^nt  E  receiver  on  the  an^catioo  of  thoae  who 
do  not  need  It.  Tharefors  it  is  that  in  the  caae  of  a 
flrat  mortgagee  wlUi  a  legal  eatat«  who  asks  for  a 
leeeiTer,  the  appUcatiw  will  be  refused,  because  the 
court  does  not  help  thoee  who  will  not  help  them* 
■elvea;  becauae  a  first  mortgagee  can  enter  and 
receive  the  rents,  and  give  notice  to  the  tenaata  to 
pay  them  to  him  and  ^  into  poaacaaion.  A  second 
mortgagee,  having  no  tnch  remedy,  can  get  a  re- 
ceiver  appointed.  The  questkm  is  whettier  I  can 
appoint  a  receiver  on  the  application  of  an  aonoi- 
tant  who  has  the  power  of  helping  himself  just 
aa  much  as  a  first  mortgagee.  It  appears  to 
me  I  have  no  siidi  power,  and  it  makea 
BO  difference  irinther  the  estate  \w  large  or 
small.  If  I  recognised  any  sndi  doctrine  I  might 
do  it  in  every  case  where  an  annuity  waa  in  arrear. 
Hiis  caae  is  not  within  the  authority  of  the  caae  in 
Sir  Qeorge  Cooper's  reporta,  although  there  a  power 
was  given  by  deed,  and  here  it  ia  aaperadded  by  the 
statute,  bat  the  parties  are  in  precisely  the  same 
•itaatioo.  There  a  reodvcr  was  wppnAsittA  ex  parte 
on  motion,  in  1610,  and  Lnd  Eldon  says,  **I  udnk 
this  receiver  improperly  appointed,  the  plaintiff 
being  a  trustee  with  power  of  entry  and  distress 
on  the  leasehold  estates.**  The  very  reaaon  ^vea 
by  Lord  Eldon  was,  not  that  the  annuitant  had 
power,  but  that  it  was  vested  in  a  trustee,  and  there- 
fore he  defied  that  the  appointment  of  the  reedver 
was  wrong.  So  here  the  annuitant  has  vested  In 
himself  a  power  of  distreaa  and  entry,  and  I  think 
it  ia  an  aoalogona  case  to  a  first  mortgage,  and  the 
doctrine  ought  to  be  applied  that  the  court  will  not 
help  thoae  who  will  not  help  themaelres.  I  am  not 
able  to  accede  to  the  motion,  which  must  be  lefused. 

Bolidtors  tot  the  plaintiff,  Dmetai  and  S&rton, 
agenu  tor  W.  J.  £nnl&iimU. 

S<^citwB  for  the  defeodaot.  Priukard  wad  £K 
agents  for  J^amom. 


Be  Wbrbut's  Svrlsd  Eaunf. 

AodMo-XL/.  CmeoL  (M,  rate  14— AUms  ^ 
aMreeeae  ^  jisfih'Miwa  A^mtiammmL 

Wherr  petiiumera  m  a  petition  wukr  tke  3CLt.  Oomal, 
Ord.,  rule  14,  emd  Me  SOtA  secfion  of  the  \9  ^  90 
Vict,  c  120,  are  very  wmenMO,  the  name  «/"  one,  md 
the  deaeripHoH  of  ae  prepertif,  mdpiaa  for  eenmee 
om  all,  it  a  tvffie^nt  een^fhaiiee  wiA  the  onigr. 

In  this  ease  a  petitioa  had  bean  presaatod  under 
the  Leases  and  Sales  of  Settled  Estates  Act  (IS  *  20 
Ylet.  c.  120),  and  the  Lord  CteaeeUar's  secRtary 
oansideTCd  that  the  f^itioa  had  iwt  bam  propvhr 
advwdssd.  By  tfaa  XU.  OoMoBdated  Oi&r,  mle 
H  in  connBetton  with  seel.  M  of  the  Act,  it  was 
VnviM  that  every  pcCiticn  nadir  the  Aot  aho^ 
MtteththenaiM^  aadnii,  ud  deniriptkiiof  the 


petitioner,  and  also  a  place  in  London  where  be 
might  be  served.  Sec 

In  thla  instanoe  the  peUtionere  were  very  aomer' 
ous,  no  leas  than  twenty-six  in  nnmber,  and  there- 
fore, for  brevity's  sake,  as  giving  the  foil  ntmei 
and  addresses  would  have  rendered  the  adrertiie- 
ment  enormously  long,  it  was  merely  stated  thnt 
tho  petition  waa  presented  by  Bobert  Ttrima  mi 
othera ;  the  prop^y  proposed  to  be  affected  being 
desmbed,  and  the  place  for  service  of  the  petition. 

W.  Barber  mentioned  the  matter  to  the  conrt,  and 
referred  to  two  unreported  cases,  one  before  Btnait, 
y.  C.  ^,Be  Bmi^),  on  Hay  25th,  1868,  and  the  other 
betoe  thia  court  (Be  Nrniw)  on  tiie  15th  March  1867, 
where  words  of  description  were  omitted,  and  yet 
the  order  was  made. 

The  ViOB-CHAVCBLLoa.— Advertisements  isnied 
in  theee  cases  are  for  the  purpose  of  giving  all 
persons  full  infonnatiou.  In  this  case  the  proper^ 
is  described,  and  the  place  for  service  on  aie 
UoDMS,  and  the  name  of  one.  The  coart  hat,  as 
appears  by  the  case  referred  to  before  Stuart,  V. 
and  one  before  myself,  dispensed  with  a  strict  coin- 
pUance  with  the  tema  of  the  OTder.  AU  that  is 
requisite  is  a  snbstantial  compliance.  I  do  not 
think,  therefore,  in  this  case  that  a  new  advertite- 
Dent  is  necessary;  the  glvii^  all  the  n«nes  uA 
addresses  would  afford  no  further  infocmatioa. 

Solicitors:  Bededale  and  Cmdock. 


(Sermnon  lain  iSouttt. 

 — 

COUBT  07  QjnSBSTB  BXKCEB. 

Bvortad  tr  T.V.  SivnuBaai  J.  BaaBC.totfa. 
BMrttoUwHjBT. 

SatMrday,  Nov.  6. 

Hall  (app^)  v.  Poms  (reap.) 

pMbUe  Beabk  Aet  184»— Voltes  to  <fe  mrfe. 

A  motioe  ottee  ta  lis  eemcr  o^ mremieee  ladamLt^ 
of  Ike  U  ^  12  Fief,  c:  68  (Vwb^  Health  Act  im), 
containing  direiUimu,  aem  wMxk  are  eftni  sfee^ 
will  be  good,  and  nun  be  m^orted  ui  mptBt  ^  SKS 
d&rtOvm*  OM  are  hgaC 

A  heml  iomd  me^  mtder  the  above  eeetiem,  jam  tht 
ntysmfarf  imImw  to  eemer.  Jtc«(  ;mim,  fia^  ee^ 
cAoaaeJ  osrtaui  /waoitac^  taMSag  tit  jiiiwi  i» 
fnmi  ef  the  heaou: 

Held,  that  tdlhaaghlhat  jnri<!fAe  notice  appSeable  l» 
ihegardeeewaivtomKd,  the  reat  waa  kiwjil,  aad  Aat 
the  notiee  therefore  ooM  be  enforced  prota/do. 

ThbwM  a  cMeitated  udhr  the  SO*  21Tlet^tf 
upon  the  refusal  of  jostieea  to  make  an  oedcr  l^M- 
AeTPSgniriaareuiderthe  11  &  19  Vict,  tt,  s.  SA. 

Theease  stated  aafoUvws:— Wbenasat  a  psl^ 
miiiiiii  bsUan  at  the  peUae  avnt,  Bttsegas>r% 
MMnhMiiir.  In  Mid  for  the  divisioa  of  Maniliiiatr, 
on  the  ICth  Dec.  last  hefdte  mt,  eoan^aiat  was- 
prafrmd  by  the  aheveaamed  epp^lan^  John  HUL 
ekrit  to  the  loMl  bond  ef  health  of  the  dlatriet  rf 
Barfiol»e.  in  the  said  eonatr  ol  Laacastsr,  that  «e 
MiohaoL  FoMir,  the  reapaadent  itiYii  mb^  m- 
QB  the  7th  April  1867,  owmt  «I  ceetain  laeii**- 
irewting,  adjoialBg,  or  abutting  mpen  a  esrtainstnrt  ■ 
caUed  Vietoi^tnet,  in  BasMoae,  within  the  mA 
district  of  the  said  k»al  board  of  health,  which  said 
■trset  was  aot  Asn  a  bi^way  rspairaUe  by  the  i>- 
haMtants  at  large,  and  was  not  thn  sawend,  levrik^ 
paved,  flacged,  and  AaoaeUed  t»  the  sallafaKiwi « 
the  said  kieal  boaid  of  health,  and  that  the  sou  keel 
board  of  health  had,  a  oatohi  aatay  <lft*dth»Tlh 
A«8. 1867,  iMled  w§kmy*^ ^  *» 
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[Q.B. 


■of  the  Qemben,  aad  also  by  the  clerk  of  the  aud 
local  board  of  health,  giren  to  the  aald  Bfidiael 
Potter  as  owoer  of  the  said  premises,  frontiag,  ad- 
joiDip^,  or  abutting  upon  the  said  street,  notice 
wiOtia  the  space  of  two  calendar  months  from  the  date 
of  the  said  notice,  to  sewer,  level,  pave,  flag,  and 
channel  so  mnch  of  the  said  street  as  the  said 
]p«aiises  fronted,  adjoined,  or  abutted  upon  in 
numaer  in  the  said  notice  mentioned ;  and  the 
nid  notice  further  required  the  said  respondent  to 
execute  the  said  works  in  accordance  with  *  plan 
and  section  therein  mentioned  as  being  deported  at 
'the  office  of  the  said  local  board. 

And  whereas  the  said  Uichael  Potter,  as  required 
1^  the  said  notice,  did  not  within  two  calendar 
Bimtha  after  the  date  of  the  said  notice,  ezecate 
-the  v<^a  in  tha  s^  notice  menUooed. 

And  irheteaa  the  said  local  board  executed  the 
woritt  required  in  the  said  notice  to  be  done  by  the 
-«^d  Hiduel  Putter,  as  above  mentioned,  except  that 
they  did  not  flag  cotain  gardens  incladed  in  the 
-aud  notice  and  plan,  and  mentioned  in  the  ninth 
paragr^>h  of  this  case.  The  said  board  also  exe- 
•coted  works  of  sewering,  leTclling,  paving  and 
flaggjag,  and  channelling  other  puts  of  the  said 
efeeet. 

And  whereu  an  wportionment  of  the  expenses 
incoifed  by  the  said  board  io  doing  such  work  as 
was  done  by  the  said  local  board  in  the  said  street 
waa  doly  made  as  required  by  the  said  Act  (11  &  12 
"Viet.  &  68,  s.  €9),  and  notioe  thereof,  so  far  as  re 
lated  to  the  said  pnmises  of  the  said  Hkihaal 
Fotter,  was  duly  ^ven  to  him. 

And  whereas  the  amount  of  the  said  expenses 
-qjportioned,  in  respect  of  the  said  premises  of  the 
-«a«l  Micbal  Potter  for  the  work  so  done,  as  appor- 
tioDed  by  the  snrreyor,  amonnted  to  94/^  11«.  Td; 
and  racfa  sum  waa  duly  demanded  of  the  said 
Michael  Potter  on  the  2nd  July  1868,  and  he  rc- 
fossd  to  pay  the  aame. 

And  whereas  the  said  Mldiael  Potter  waa  duly 
-  tnnnnoned  before  me  to  show  eaoae  wh^  an  order 
dioald  not  be  made  upon  Urn  fat  tin  pqnMOt  tsi 
the  said  sum  of  lls^  7d,  w  afaroaaid  de- 
manded of  him. 

And  whereas  at  a  petty  seesloiiB  holden  (m  the 
ISth  Jan.  last,  by  adjonmmeBt  from  the  said  22od 
Dec  last,  Uie  s^  complaint  was  heard  and  deter- 
nrined  by  me.  a  stipendiary  magistrate  ^pointed 
for  the  division  of  Manchester,  in  the  county  of 
Lancaster,  and  sitting  at  the  police  court  mpnnteid 
in  that  behalf,  and  the  said  parties  bdng  there  pre- 
•ent  br  attorney  and  eonnso,  and  apon  fodl  tuar- 
hig  I  disniiased  the  said  summons. 

And  whereas  the  appelant  being  dissatisfled  with 
my  determination  upon  the  hearing  ctf  the  e^  com- 

audnt,  as  bai^  emmeons  in  point  of  lav,  Ao,  I  do 
Mvelity  state  and  sign  fcdiowingease. 
The  facts  mentioned  in  the  recitals  hneinbefora 

-contained  were  prored,  and  it  was  also  proved  that 
tiie  sud  premises  of  which  tlie  si^d  Michael  Potter 
was  the  owner,  fronted,  adjoined,  or  abutted  upon 

■the  said  Victoria-street  to  the  extent  of  201ft.  3in., 

-ooaztendTe  with  radi  street.  It  was  also  proved  that 
m  portlott  of  snch  premises,  -vis.,  IMft.  ffin.  in  length, 

-and  2yds.  21in.  in  breadth,  was  composed  of  small 
gardens  enclosed  in  front  of  the  houses  there  situate, 

-of  which  the  said  Michael  Potter  was  owner.  It 
was  also  proved  that  no  part  of  the  said  gudens 
had  ever  bera  dedicated  to  or  used  by  the  pnWc. 
The  notioe  so  given  to  sewer,  level,  paT&  flsk  and 

■dunnel  referred  to  a  plan  deposited  In  tneomoeof 
fte  said  local  board,  and  included  the  land  forming 
the  taoA.  street,  and  also  the  land  forming  the  sidd 
gaidais ;  the  length  of  the  said  street,  as  shown  in 
•och  plan,  was  638ft  6in.,  and  the  width  thereof 

•8tf  t.,  including  nevertheless  in  sndti  80ft.  the  said 


gardens,  so  far  as  the  same  were  co-eztenaive  with 
the  said  street  as  aforesaid. 

I  held  the  notice  to  pave,  sbwm*.  level,  flag,  and 
chaooel  to  be  informal  and  invalid,  because  it  re* 
quired  the  respondeat  to  do  that  which  the  said 
local  board  had  I  considered  no  authority  to  require 
the  re^odeot  to  do,  ioasmnch  as  it  required  the 
respmident  to  flag  the  land  forming  the  said  gar- 
dens in  fnmt  of  tiie  respondents  house.  I  leqvest 
tiie  o|Anion  tA  the  court  on  the  following  question : 
Was  the  said  notioe  of  the  7th  Aug.  1867  a  bad 
notice,  and  alt<^ther  invalid,  on  the  gronnd  above- 
mentioned,  or  a  good  and  vaM  notion  so  far  as  it 
rdated  to  the  sud  woriu  soaotnaUy  executed  by  the 
said  board  r 

If  the  coart  dull  be  of  o|rinioD  that  the  notieeof 
the  7th  Aug.  1667  was  bad  and  altogethra  inralid, 
for  the  reason  above  stated,  then  my  determination 
is  to  stand ;  otborwise,  the  case  is  to  be  remitted 
back  to  me,  with  the  ojanion  of  the  court  tbereon, 
for  the  furtiier  hearing  of  the  case  before  me. 

H.  L.  Tbafpobd. 

W.  H.  Coh  appeared  for  Uie  appellant— Admit- 
ting that  the  notice  is  too  extensive  it  is  good  pro 
iattto,  aad  the  magistrate  ought  not  to  have  dis- 
missed the  BummoBs,  but  have  lieard  it  and  have 
made  an  order  in  respect  of  that  part  which  was 
good.  That  part  <rf  the  order  wbidi  referred  to  the 
paying  of  the  garden  might  be  bad,  whilst  the  re- 
mainder of  the  iiotles  may  have  been  perfectly  good. 
He  cited 

TKt  Mmmr  <tf  Mcmthester  v.  CJieatham.  81L.  J. 

173,  M.  C.  i  1  L.  T.  Bep.     8.  Ml ; 
Beg.  v.  The  NmopoH  Loeai  Board  of  Health,  32 

L.J.97,  M.  C-i 
CaUy  V.  The  Loeai  BowdqfHull,  5  B.  ft  S.  816. 

Qanin^  Q.  C.  (Baj^U$  with  him)  appeared  for  the 
respondent— The  notice  was  bad,  inasmuch  as  It 
contained  an  order  to  pave  a  garden,  which  waa 
ultra  virea.  With  such  a  notice  the  respondent 
would  be  quite  unable  to  ascertidn  what  he  was 
really  required  to  do.  He  dted 

ParMnsM  t.  TKe  Uatmr  of  madibvim^  38  L.  T. 
Bep.ll». 

CooKKm,  0.  J.— I  think  that  the  contention  of 
the  ^nieUant  is  correct.  He  gave  the  respondent  a 
notice  wtaAdi  it  1*  admitted  Is  bad  as  to  part,  inas- 
nmdi  as  it  cslled  i^on  him  to  pare  and  flag  a  part 
of  his  garden,  and  represented  that  as  part  of  the 
work  to  be  done  under  the  {dan  served  along  with 
the  notice.  Tlieve  wu  thns  a  mistake  as  to  thia  part 
<mF  his  notice,  while  tlie  other  part  of  the  notice 
which  required  the  reipondent  to  pave  uid  flag  the 
road  abnttiu  on  his  |wnierty  was  good.  Theqnes- 
titmi^  vfaewer  the  notioe  was  vidid^vteafo?  and 
I  think  it  was.  It  is  true  the  board  could  not  call 
npon  him  to  pave  and  flag  part  of  the  property  re- 
presented on  the  plan ;  but  the  owner  must  have 
known  this,  inasmuch  as  it  was  his  own  property, 
and  so  that  tiie  notice  could  not  apply  to  that  pw- 
tioo  of  the  phin.  Xt  would  lead  to  great  inoonve- 
niowe  and  confusion  if  erenr  time  the  bowd  went 
b^ond  the  line  and  incladed  in  their  notice  some- 
tiling  which  they  could  not  enf oroe,  tiie  own«  could 
remalo  acquiescent  until  a  certain  time  elapsed  and 
then  turn  round  and  set  up  the  partial  mistake  as 
freeii^  him  from  all  his  oUigations  to  comply  with 
the  parts  of  the  notioe  which  were  valid.  As  it 
would  lead  to  great  rwfi*****  if  that  view  were 
adopted,  I  lUnk  tUs  notice  was  raUd  pro  foato,  aad 
thai  onr  judgment  ihould  be  for  the  appellant 

Lva^  Hunmr,  and  Hath,  J  J.  ooncurred. 

Judqmaa  /briA«  ooiMAnf 
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DlaiTAM  V.  BlILT, 

Pitictiea — OmU — Pita  bad,  but  verdict  for  defmiant  on 
the  merits. 

2*  an  action  agatnit  a  Aeriff  for  an  escapt,  tie  defen- 
daxA  pleaded  (1)  nof  gtiuty ;  and  (2j  (A«  production 
by  the  debtor  of  a  certiJicaU  of  the  regiMtralion  of  a 
composition' deed  under  tect,  198  of  ike  B.  A.  1861. 
The  plaintiff  demurred  to  the  tteond  plea,  and  replied 
that  ha  wo*  mt  a  creditor  bomd  by  the  deed,  a$  hit 
cause  of  action  Jirtt  accrued  after  the  mattng  and 
registration  of  the  ihed.  The  dtfendtint  demmred  to 
the  repHcation,  and  the  demurrers  being  argued, 
judgment  ujas  given  for  the  plaintiff  that  the  plea 
was  bad,  and  the  replieation  good.  The  issues  of 
fact  being  afterwards  tritd,  the  verdict  was  entered 
bg  the  court  for  thg  defaidaat  on  lAc  r^ttietttio»  to  the 
second  plea : 

Seld,  that  the  defendant,  notwithstanding  that  his  plea 
had  been  held  bad,  was  entitled  to  the  pottoa,  he  having 
auxeeded  m  lhameritt  of  the  com, 

Dedaratioa :  Hurt  the  {daiotiff,  on  the  1 1th  Dec. 
1666,  obtaiaed  judgment  agaioit  one  Thomoa 
Brftuington ;  that  a  ca.  ta.  waa  sued  out  and  de- 
livered to  the  defendant  as  sherifT  of  Kent,  com- 
mandiog  him  to  arrest  Braaaingtoo,  to  ntisfy  the 
plaintiff's  debt  and  iotereet  from  the  11th  Jan. 
1866,  on  Thich  day  the  judgment  was  entered  np ; 
that  thd  defendant  arreeced  Brasaington,  and  after- 
wards allowed  him  to  escape. 

Fleas:  1.  Not  goilty;  2.  That  after  the  defen- 
dant's officer  had  taken  Braaaington  in  execution, 
Brassington  produced  to  tbe  officer,  and  gare  him 
a  c<^7  of,  the  certificate  from  the  Coort  of  Bank- 
ruptcy of  the  due  registration  of  •  deed  made  and 
executed  between  Braasington  and  his  creditors, 
within  the  true  intent  and  meaning  of  sect.  198  of 
the  Bankruptcy  Act  1861  (2i  &  26  Viat.  c  184), 
whereupon  the  defendant's  officer  releawd  Brass- 
ingtwi  fiom  custody. 

1st  replication,  trtTerse.  Snd  rqiUcatioD,  that 
the  phuntiff*a  cause  tiX  action  against  Brat- 
sington,  in  respect  of  which  the  judgment  was 
recovered,  first  accrued  after  the  making  and  after 
tbe  registration  of  the  deed,  and  the  plaintiff  was 
not  a  creditor  of  Brassington  in  respect  of  tbe  said 
cause  of  action  when  the  deed  was  mode,  nor  when 
the  same  was  {soduced  and  left  for  registratioa,  dot 
until  after  the  certificate  was  granted ;  and  the  de- 
fendant was  not  one  of  tbe  creditors  referred  to  or 
intended  to  be  bound  by  the  deed. 

There  was  also  a  demurrer  to  the  pie* ;  and  the 
defendant  demurred  to  tbe  replication. 

Issue  and  joinder  in  demurrer. 

After  argument  of  the  demnrrers,  judgment  was 
pnmonnced  on  the  17th  Jan.  1808,  in  twrnr  of  tbe 
j^dntiff,  Tis.,  tiiat  the  plea  was  bad,  and  that  the 
repUcation  was  good. 

Afterwards  the  issues  of  fact  were  tried  by  a 
jury,  when  it  appeared  that  the  plaintifTs  cause  of 
action  against  the  debtor  was  in  respect  ctf  a  bill  of 
exchange  accepted  by  tbe  debtor,  and  which  was 
outstanding  at  the  date  of  the  deed,  though  the 
debtor  had  neglected  to  plead  the  deed.  The  ver- 
dict was  for  the  plaintiff  on  the  plea  of  not  guilty, 
and  on  the  2nd  replication ;  tiie  damages  being 
assessed  at  the  amount  of  the  judgment-debt,  and 
leaTfl  being  reserred  to  the  defendant  to  move  to 
enter  tlie  nrdict  for  him,  if  the  court  should  be  of 
oidnion  that  the  debt  of  the  (dalntiff  was  barred  by 
the  deed.  A  rule  nisi  was  obtained  to  enter  tbe 
Terdict  for  tbe  defendant,  and  the  rule  was  after- 
wards made  absolute  by  the  court  on  the  ground 
that  the  only  question  raised  on  the  pleadings  was 


[Q.B. 

whether  the  plaintiff  was  a  creditor  bound  by  tin 
deed. 

An  application  having  been  made  to  Helkr,  J, 
at  chambers,  an  order  was  nude  by  him,  directing 
the  verdict  to  I>e  entered  for  the  plaintiff  on  the  plea 
of  not  gnilty,  but  ordering  the  postea  to  ha  delivered 
to  the  defendant  in  order  that  he  might  tax  the 
general  costs  of  the  cause. 

A  rule  nisi  calling  on  the  defendant  to  show 
cause  why  the  latter  part  of  the  judge's  order  shonU 
not  be  rescinded,  wid  the  postea  delirwed  to  the 
plaintiff,  having  been  obtained  by  J.  O.  GrigUt. 

Raymond  now  showed  cause  aguost  tbe  rule,  sod 
contended  that  tbe  order  was  right,  and  that  the 
postea  should  be  delivered  to  the  defendant,  he 
having  succeeded  on  the  merits  of  the  case;  and 
the  damages  in  favour  of  the  plaintiff  bnog  assessed 
only  contingently.  Each  portion  of  the  pleadings 
must  be  treated  by  itself.  "  There  never  was  sodi 
an  idea  before,"  said  Buller,  J.,  in  Kockr.Nomd, 
1  T.  R  124,  "  as  the  counsel  against  tbe  role  have 
suggested,  that  one  plea  might  be  supported  tgr 
what  was  contained  in  another.  Each  plea  mart 
stand  or  fall  by  itself ;  they  are  as  tincoDDScted  as 
if  they  were  on  teparate  grounds."  So  Patteson,  J. 
in  Gwyme  t.  Btirdell,  1  Scott.  N.  B.  770,  "  It  seems 
to  me  to  be  essential  to  tbe  due  course  of  pleading, 
and  to  avoid  confusion,  that  no  blendiag  of 
pleas  should  in  any  instance  be  pennitted, 
and  that,  whatever  may  be  the  number  of 
pleas  plarad  upon  tbe  record,  each  plea  shoold  be 
treated  both  in  itself  and  in  its  consequences,  aa  if 
it  were  the  only  plea  on  the  record."  To  the  laow 
effect  Parke  B.,  in  Gallowag  v.  Jackson,  S  Scott's 
N.  B.  771,  "  Each  set  of  pleas  is  independent  of 
the  other,  and  tiie  defendant  below  has  a  right  to 
have  the  case  disposed  of  ai  if  each  idea  had  bees 
tbe  only  one  on  the  record."  If  the  court  sees  that 
on  the  whole  of  the  record  either  party  is  entitled 
to  judgment  on  the  merits,  it  is  bound  to  award  the 
costs  according  to  the  very  right  of  the  case. 
[CocKBDSN,  C.  J. — How  is  the  defendant  entitled 
to  judpnoit  on  the  merits  ?]  Because  the  plaintiff 
was  in  reality  bound  by  the  deed,  as  the  court  hdd 
in  Dignam  Beuig  L.  Bep.  4  Q.  B.  876.  The  plea 
contained  a  slip,  which  was  amended  by  wlat  fol- 
lowed. rCocEBDRir,  C.  J.— You  say,  in  fact,  that 
if  there  "bad  been  no  pleadings,  and  the  facts  bad 
been  stated  as  they  now  stand,  the  defendant  would 
be  entitled  to  succeed.]  So  I  submit.  The  sheriff 
according  to  the  verdict,  hod  substantial  right  on 
his  side.  Uttieton  says,  sect.  366  (Co.  Litt.  Z26a)b 
"Also  albeit  a  man  cannot  in  any  action  pleul 
a  condition  which  toucheth  and  concernes  a  fredicdd 
without  shewing  writing  of  this,  as  is  aforesaid,  yet 
a  man  may  be  aided  upon  such  a  condition  by  the 
verdict  of  13  men  taken  at  largo  in  an  assise  of 
novel  distetM,  or  in  any  other  action  where  the 
justices  will  take  the  verdict  of  12  junnn  at 
lai^e  (I'ou  les  justices  voilent  prender  le  verjict  de 
xii.  jurors  a  large)."  In  Gray  on  Costs,  p.  S3,  the 
law  is  thus  stated,  "  When  the  issues  have  been 
found  by  the  jury,  the  first  question  which  presents 
itself  is,  which  party  is  entitled  to  the  postea  f  There 
is  no  doubt  that  as  a  general  rul^  if  the  plaintiff  hu 
succeeded  on  any  part  of  his  declaration,  he  is 
entitled  to  it ;  and  he  also  succeeds  !f  the  ^eu  on 
which  issues  are  found  for  tiie  defendant  do  not 
answer  the  whole  of  the  cause  or  causes  of  action 
contained  in  tbe  declaration.  The  plaintiff  is  ia 
that  case  entitled  to  recover  damages  in  tetpectv 
that  portion  of  the  cause  of  action  not  so  answered. 
His  action  has  been  effective,  and  he  has  what  is 
called  the  general  Terdict.  But  if  tbe  pleas  on 
which  issues  are  found  for  the  defendant  do  answer 
the  whole  of  the  cause  or  cauMS  of  action  in  tna 
decUration,  the  plfft§^l^,e@le^(tyarf 
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Hit  complaint  or  cause  of  action  has  been  entirely 
anawerea,  and  the  defendant  baa  the  general  verdict, 
and  ia  entitled  to  the  poilta,  althoo^  Tarioiia 
other  inaei  may  be  found  for  the  plabitiff,  thoie 
issues  arising  in  consequence  of  the  defendant  set- 
ting np  distinct  answers  to  the  same  part  (rf  the 
canae  of  action  ander  the  statute  4  Anne,  c.  16, 
already  confidered  ;  for  it  wilt  be  found  that  it  is 
only-  where  there  is  doable  pleading  that  the  de- 
fendant can  have  the  gweral  verdict,  and  yet  the 
piaintiff  hare  issues  found  for  him.  In  some  cases 
a  fioDfamon  is  created  on  this  subject  from  damages 
being  found  for  the  pluntiff,  and  entered  on  the 
postea,  although  the  defendant  has  the  general  Ter- 
diet  in  the  manner  already  explained.  Stal^  y.  Long, 
3  Bing.  N.  C.  781 :  Smith  Brotcji,  5  Dowl.  736, 
are  examples  of  this."  In  Stalei/  r.  Long  (ubi  mp.) 
the  action  was  one  of  trespass,  quart  clautum  /regit, 
to  which  the  defendant  pleaded  (1)  not  guilty;  ^2) 
not  plaintiff's  close ;  (3)  right  of  way,  and  a  verdict 
having  been  found  for  the  plaintiff  on  the  1st  and 
second  pleas  with  la.  damages,  and  for  the  defen- 
dant on  the  third,  tlie  court  ordered  the  poitta  to  be 
delivered  to  the  defendant.  Tindat,  C.  J.  said : 
*'  The  entry  of  Is.  damages  is  a  mere  slip  of  the 
associate;  he,  pwbws,  thought  the  plaintiff  entitled 
to  the  general  costs  in  the  cause.  I  am  inclined  to 
think  the  defendant  is ;  it  is  not  necessary  to  decide 
that  now.  But  the  poatm  must  be  delivered  back 
to  the  associate;"  and  CoUman,  J.:  "The/xwiea 
should  be  delivered  to  the  party  who  has  sub- 
stantially succeeded.   That  is  the  defendant." 

Griffits,  for  the  plaintiff,  in  support  of  the  rule. 
— ^The  defendant's  plea  being  demurred  to,  and  de- 
cided by  the  court  to  be  bad  in  law,  it  is  submitted 
that  everything  subsequent  to  that  is  immaterial. 
After  that  decision  of  the  demurrer,  the  record 
would  be  inconsistent  if  jud^ent  should  be  after- 
vanls  given  in  accordance  with  the  plea.  [Lush,  J. 
— We  must  look  at  all  the  facts  as  they  are  now 
fonnd.^  The  replications  cannot  in  any  way  be 
called  in  to  aid  the  plea,  and  as  that  was  bad,  and 
was  the  only  defence  on  the  record,  the  plaintiff  is 
entitled  to  the  verdict  for  the  damages  found  by 
the  jury.  One  pleading  cannot  be  referred  to  in  aid 
of  another.  Even  if  the  replications  could  properly 
be  called  in  aid  of  the  plea,  it  would  not  appear 
that  the  action  on  which  the  judgment  has  been 
obtained  was  brought  after  the  protection  had  been 
obtained,  because  the  defendant  did  not  plead  the 
protecticm.  [Hanhsh,  J. — That  point  was  not 
taken  at  the  trial.]  As  a  fact  the  point  intended 
from  the  first  to  bie  raised  on  the  triiu  was  whether 
a  person  who  had  obtained  protection  under  a  com- 
poeition-deed,  if  sued  l^  a  creditor  bound  by  the 
deed,  was  not  bound  to  plead  the  protectioo ;  and 
wbeuier,  if  he  did  not  plead  it  the  protection  could 
arail  agaiast  a  judgment  obtained  in  the  action. 

CoCKBDBs,  C.  J. — We  think  the  order  made  at 
chambeis  was  quite  right.  Looking  at  the  record 
and  the  state  m.  the  facts  as  they  now  stand,  how- 
ever the  case  misfat  be  if  certaio  things  roeationed 
by  Mr.  Grists  had  formed  part  of  it,  there  Is  no 
doubt,  on  the  finding  of  the  jury  and  as  the  result 
of  the  whole,  that  the  defendant  is  entitled  to  tlie 
postea.  We  are  of  opinion,  therefore,  that  the  order 
of  my  learned  brother  was  perfectly  correct 

Lnsa,  J. — I  am  of  the  same  4q)inion.  The  repli- 
catlon,  which  ia  found  to  be  true  by  the  jury,  ammds 
the  defendant's  plea ;  and  the  facts  as  thay  stand  on 
the  wlu^  reoMd  ave  such  as  eoUtla  the  detendaot 
to  the  postea. 

HxKVKa,  J,— I  am  of  the  same  upioloo. 


[Q.B. 
Mbllor  J.  concurred. 

Attorneys  for  the  plaintiff^  Barper,  Broad,  and 
J/aafty. 

Attomn's  for  the  defendant,  I^lmer,  Palmer,  and 
BaB. 


Wedaes<htf,  Nov.  17. 
CoCKEH  (app.)  V.  Cardweli.  (resp.) 
Nuisancei  Removal  Acts— IS  ^  19  Vict.  c.  121,  ss.  10, 
11,  12-23  i-  24  Vict.  c.  77,  *.  13—29  *  30  Vict, 
c.  90,  «.  14,  21 — Complaint  b]/  ax  iwiabitant — 
Notice. 

Where  proceedings  are  taken  bg  an  inhabitant  under  gect 
la  of  the  23  5"  24  Vict.  (The  Nuisaneet  Remomd 
Amendment  Act  1860),  for  the  abatmaU  of  a  aio- 
aance,  he  is  not  required  under  ttct.  2i  of  the  39  ff  SO 
Vict.  c.  90  (The  Sanitary  Act  1866),  be/ora  tuking 
such  proceedings,  to  term  a  notice  on  the  person 
whose  act  Ms  avuancs  ortMs  regniring  him  ta  abate 
the  same. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  43,  as  follows; 

The  respondents  were  summoned  before  two  jus- 
tices on  an  information  by  the  appellant  Md  under 
sect.  18  of  the  28  &  24  Vict.c.  77,  diarging  them 
with  having  on  the  23rd  March  1869,  committed  a 
nuisance  by  allowing  a  certain  chimney  at  their  mill 
at  Savile  town,  near  Dewsbury,  to  send  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance.  On 
the  19th  April  1869  the  information  came  on  to  be 
heard.  The  appellant  proved  that  he  was  an  in- 
habitant of  the  pnrish  or  place  In  which  the  nui- 
sance complained  of  arose,  and  he  gave  evidence  in 
support  of  the  information.  Mr.  Wilson  Heming- 
way also  proved  that  on  the  8th  June  1868  he 
informed  the  defendants  of  his  appointment  as 
smoke  inspector  of  the  Dewsbury  Union  district 
by  the  West  Biding  Association  for  the  suppression 
of  the  smoke  nuisance,  and  that  on  the  same  8th 
June  he  left  a  copy  <rf  the  noUce  hereinafter  set 
out  at  the  respondents'  place  of  business.  Also  on 
the  20th  Oct.  1868  he  i>ersonalIy  served  the  appel- 
lant, James  Cardweli,  with  a  notice,  of  which  the 
following  is  a  copy. 

West  Siding  Association  for  the  Sappieosion  of  the  Smoke 
Huiaance,  statutes  IS  ft  19  Tiot.  o.  12L;  23  ft  8t  7iot. 
c.  77  :  29  ft  30  Vict.  c.  90. 

I  hereby  kito  BoUoe  that  haTiiur  been  iqq»ointed  bf  the 
aboTe-named  associatioii  to  the  office  of  smoke  inspector 
for  the  Dewsbniy  UoioD  district,  I  have  already  oom- 
meneed  dieohu^uig  the  duties  of  that  appcdntment,  and 
un  now  making  obMrrntions  of  Booh  ohimneTS  ae  appear  to 
me  to  be  most  nozlons  with  the  yiew  o(  laying  information 
acoording  to  law  for  tbe  abatement  of  nnlsanoes  arixinr 
from  dense  smoke.  All  the  chimneys  within  the  district 
will  be  inspected  as  early  as  possible,  and  If  yoo  have  not 
already  adopted  some  proper  and  aatisfactorr  means  for  the 
prerentios  of  smoke,  you  are  hereby  required  to  do  so  with- 
out further  delay,  or  sammair  l^al  proceedings  will  be 
taken  against  you  withont  farther  notfoe  for  anj  noisanca 
which  ajM  arise  from  your  neglect.— Tonii,  *0., 

Westgate,  Dewsbury.  WtLSOV  HsunWAr. 

Upon  the  hearing  the  following  questions  arose  r 
— Upon  an  information  by  an  inhabitant  under' 
sect.  13  of  the  Act  23  &  24  7ict.  c  77,  is  a  notice- 
required  to  be  given  as  under  sect  21  of  the  S9  &  80 
Vict,  c  90,  by  the  nuisance  authority  or  diief  officer 
of  police  ?  and,  if  so,  was  the  notice  given  to  tho 
respondents  sufficient  for  that  purpose?  The  jus- 
tices were  of  opinion  that  a  notice  was  required,  and 
that  the  notice  given  was  insufficient.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  the 
said  justices  were  right  in  holding  that  a  noUee  waa 
required,  and  that  the  notice  before  referred  to,  and 
given  at  the  time  proved,  was  insufficient  ?" 

Jelf  for  the  apiielhint.— The  qun^on  is  whether 
an  iuhabitant  wfco  Fe'Si^,t»eS'^te'(!)t9gt^*"' 
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'justices  of  the  exiatence  (tf  a  nuiiaooe  in  hia  pariih 
unduT  sect  18  of  the  28  &  24  Vict.  c.  77  ia  bound  to 
:  give  the  notice  that  the  inspector  of  nuisances  is 
required  to  gire  under  sect.  21  of  the  29  &  30  Vict, 
c.  90.  There  are  three  Acts  of  Farllameat  material 
to  the  point— 18  &  19  Vict.  c.  121,  s.  12;  23  £  24 
^ict.  c.  77,  8.  13;  and  29  &  80  YicL  c.  90.  By 
«ect.  14  dS  the  lut  Act  aU  three  Acts  are  to  be  cson- 
atmed  as  one  Act  B/  sect.  12  of  the  18  ft  19 
Vict.  o.  121,  the  local  autbwity  may  cause  com- 
jdaint  to  be  made,  and  the  justices  may  order  an 
-abatement  of  the  nuisance.  By  sect.  18  of  the 
23  &,  24  Vict.c  77  an  inhabitant  may  make  a  com- 
plaint of  tiie  existence  of  a  nuisance  before  a  jus- 
-tice,  who  may  iwne  a  tummoiis  requiring  the  person 
by  whose  act  the  Duisance  arises  to  i^^^ear  before 
tvo  jottioee,  who  shall  hare  power  to  laqulie  into 
4he  complaint,  and  act  in  relation  thereto  as  in  cases 
~where  complaint  is  made  by  a  local  authority  under 
^Kct.  12  of  the  18  &  19  Vict,  c  121,  and  as  if  the 
^rson  making  the  complaint  were  such  local 
Mtttliority.  By  sect  21  of  the  29  &  80  VicL  c.  90, 
the  nuisance  authority  shall,  previous  to  taking  pro- 
ceedings before  a  justice,  under  sect.  12  of  the 
IS  &,  19  Vict.  c.  121,  serve  a  notice  on  the  person 
by  whose  act  the  nuisance  arises,  to  abate  the  same 
«ithin  a  certala  time.  It  is  contended  that  this 
datter  nittice  is  not  required  to  be  giveD  where  the 
proceedings  are  Uken  by  an  inhabitant  Sect  21 
-of  Uie  29  &  30  Vict  c  90,  deals  with  the  duty 
.and  powers  of  the  local  authority.  By  the  18  &  19 
Vict,  c  121,  B.  IQ,  notice  of  the  nuisance  may  be 
.given  to  the  local  authority  by  the  person  aggrieved. 
Sy  sect  11  the  local  authori^  have  power  of  entry 
wider  certain  conditions  in  order  to  ground  pro- 
Ceedings  by  them  under  sect.  12,  which  section 
shows  what  proceedings  are  to  be  taken  by  Uiem 
atrhere  a  nuisance  is  so  ascertained  to  exist  The 
-notice  required  by  sect  21  of  the  29  &  80  Vict  c.  90 
is  clearly  inapidicable  to  the  case  of  a  complaint 
preferred  by  an  inhabitant  under  sect  IS  of  the 
23  £  24  Vict  c  76,  as  in  the  latter  case  the  jujtices, 
:«fter  a  summons  is  issued,  have  to  inquire  into  the 
ezistence  of  the  nuisance,  and  can  adjourn  the  in- 
.  quiiy.  Again,  these  Acts  an  to  be  ooaatmed 
■M  tme  Act,  suppose  the  three  Acts  formed  but  <me 
Act,  yien  it  is  obvious  that  sect  21  of  the  29  £  SO 
Vict  c  90  refers  only  to  the  proceedings  taken 
iinder  sect  12  of  the  16  £  19  Vict  c.  121. 

ISo  eoe  afpesred  for  On  retpondeiit 

GooxBim,  C  J<— I  am  of  ^faioo  that  the  oon- 
;  fltmetioD  put  imm  the  12tb  secticm  of  tlw  28  &  24 
Vict.  c.  77,  liy  Mr.  Jelf  is  the  right  one.  The  first 
Act  of  Fsrliament  to  which  our  attention  has  been 
caUed,  the  18  £  19  Vict  c  121,  by  sect  11,  gives 
power  to  the  local  authtnity  to  enter  i^on  certain 

-  GOBdltions  being  complied  with  19011  inMiisei  in 
•  oite  to  Mcotain  the  extstepee  of  tlw  nuftanw 

Sect  12  spedllM  the  proceedings  that  are  to  be 

-  taken  by  the  local  authority  where  a  nuisance  is  so 
ascertained  to  exist     Ihe  second  Act  of  Farfia- 

•ment,  28  £  24  Vict  c.  77,  by  sect.  18,  enaUes  the 
justices,  on  the  awlication  of  any  inhatntant,  to 
order  the  remoral  of  udsaaecs,  the  justices  Mag 

tTeqnired  to  proceed  to  Inquire  Into  Uie  eomplunt, 
"and  act  in  relation  thereto  as  In  eases  where  com~ 
Thiot  is  msde  a  local  authority  nnder  sect  12 
«f  the  18  £  19  Vict  c.  77,  and  as  if  the  person 
making  such  complnJnt  were  such  local  anthority." 
Then  foHows  a  proviso  that  «*it  shaU  be  lawful  for 
the  Mid  imkUm,  it  Owy  see  fi^  to  adjourn  the 
■hearing  tor  an  examinatloa  of  the  premiset  wliere 
'  the  nuisance  is  alleged  to  exist"  "Hien  comes  the 
third  Act,  29  £  80  Vict  c.  90,  and  it  is  upon  the 
2lBt  section  that  the  question  arises,  whether  in  the 
•■ease  ot  proceedliigs  taken  if  an  inhabitant  undn 


sect  18  of  the  ■ecflnd  Act,  28  £24  Viet  0.77,  it  it 
iooBmbent  npoD  such  inhabitant  peevinu  to  taUsi 
such  pruceefings  to  serve  a  notice  on  the  person  by 
whose  default  the  nuisance  arises  in  iMmi[riisam 
wi^  clause  21  of  the  29  £80  Viet  a  9a  Ikst 
section  says  that "  tlie  nuisanoe  authority  .  .  . 
shall,  pfevious  to  taking  pfoceedings  before  a  jostieB 
under  tin  ISth  seetlOB  of  the  Nniaances  tmtnl 
Act  1855,  serremMtioe  on  tile  person  by  lAosB  SSI 
...  the  nuisBBoe  arisei  ...  to  ahste  the 
same^  ud  ior  that  purpose  to  exeeeta  soch  ««ki 
...  as  may  be  neoessair  within  a  time  to  ba 
specified  in  thenotice.'*  Hiu  ia  a  distinct  sad  psri* 
tive  eUuse  reqniting  the  nuisance  authority  to 
a  notice  to  the  defamltiDg  party  before  the  mkSBM 
is  abated.  It  is  hardly  applkidde  to  the  cm 
where  proceedings  are  taken  by  en  inhtUtHt 
Certain  powers  ate  given  in  this  section  to  the  nsi* 
sance  an^ori^,  whidi  the  Legislature  bat  not 
entrusted  to  an  inhabitant  Theoe  Acts  sre  to  be 
construed  as  one,  and  most  tboefore  be  tskea  is 
Bori  maUrU ;  and  altbough  the  acta  erassr  to  hm 
been  very  imrtiftciaUy  dram,  I  thnk  tiMt  Drfi 
chutse  beiog  rilent  as  to  the  notice  to  be  ^naie 
the  case  of  proceedings  taken  by  an  inlnUtso^ve 
cannot  import  vorda  vliidi  ate  not  contained  ia  thi 


BtfcCKBOBM,  J«— I  am  of  the  aaaei^faiioB.  Ith 
almost  imposribla  to  constnw  these  FeUie  Hsdlk 
Acts.  It  is  now  about  twenty  years  or  npwdi 
since  the  first  Pnblic  Health  Act  was  passed,  sad  At 

Legislature  have  since  from  time  to  time  pnsed 
Acts  amending  the  former  ones,  and  it  is  lesUj  lot 
surprising  tliat  tlie  jusUcea  who  have  to  iateqist 
these  A^  flod  very  great  difllcnlty  in  uadentsBd- 
ing  them.  However,  I  have  endeaTotned  witb  thi 
assistance  of  Mr.  Jelf  to  arrive  at  the  mesDing  of 
tlds  21st  section  of  the  29  £  30  Vict  c.  90.  I 
agree  with  my  Lord  in  holding  that  no  notice  ii 
required  by  this  section  whoe  proceeding  sre  takeo 
by  an  inhahitant  nnder  sect  13  of  the  23  £  24  Viet, 
c  77.  It  seems  to  me  that  tlie  Legisiafs  is 
passing  the  last  Act  forgot  that  th^  lisd  jgum 
the  second  Act   It  is  a  com  < 


Mbllob,  J.  conenrred. 

HuRTBir,  J.— I  only  wish  to  add  Oat  I  ooetvta 
tlie  jo^ment  glv«i  by  my  Lord  and  ny  bmths 
Blackburn.  Ttiese  Acts  are  very  dnmsily  sad  is- 
artistically  drawn,  and  the  construction  tobe  placed 
uptm  them  has  necessarily  become  veiy  diScalt 

Cm  to  6e  rtmlted  to  lie  jutiicat  witi  du  opium 
tieamrt. 

Attorneys  for  the  iqipeUaat,  CIssftr  and  Orjdtot 


MUCBR  V.  WOODOAXa. 

IFqy   fiiWlsrf  dtdicxition—ImcomMmimt  to  Atwmrtf 
tit  wm/     die  jnific 

IXe  ptAlie  had,  mfier  bad:  or  Kvug  memory  vat,  tmi 
a  foatptoh  aeron  afidi,  DmMgAeaameptrHml 
ovner  or  occmpier  of  ihe  fidd  hoi,  at  (m 
teaaoH  of  the  year,  pUmghat  igt  tie  field  a»d  M  m 
of  the  foo^h.  Upo*  thi*  emkaa  the  ocapierhad 
been  comKted  before  the Juetieet  of  mlamfd^  «• 
eitvjfiiig  tke  kighwmf.  On  a  com  elated,  e*** 
auashed  the  conviction,  Aeldbig,  /Erst,  thai  d»^r<f^ 
tn/antoe  from  theee  faoU  wem  Umt  lAroeafMrw 
dMfaalsrffAs  path  atkepMte,  e^fett  to  iitriillf 
pfciytoy  tp  tiemmtat  lie  pnper  ^* 
fsop;  eeeeitdfy,  that  rnu*  a  limited dedieaimm*' 
owner  of  the  toil  of  a  way  to  the  piAlie  waigeei. 
Upon  the  hearing  of  a  c«t^  informatiOB  jn- 


Dw.  II.  isml 
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MCt  73  <tf  the  5  &  6  Will.  4,  c  50,  that  the  Mid  ap- 
pelbuit  OS  the  25th  Sept.  iMt,  at  the  pariih  of  B«U- 
gnnghloB,  in  the  said  coanty  of  Woreetter,  did 
ndftvfuUy  and  wilfolly  dettroy  and  injme  the 
nfiiee  of  a  certain  higfawaj  there  ritnated  lead- 
]ag  from  BdlbroaelitoD  to  F^rAeld  and  Bmns- 
fnre  by  then  and  Utwe  plonking  up  the  eame  a 
nrhUD  distance,  to  wit,  ftfty  judi  and  more, 
AbAj  doing  injoiy  to  the  wid  highway  to  the 
otosnt  of  20*1,  oontrarjr  to  the  Btatnte  in  that  caee 
aade  and  prorided,  the  appellant  wa«  conrieted  of 
the  aid  offence,  aikl  was  nrdeied  to  pay  the  nns  of 
k,|to  be  ptid  and  i^^ed  aecoidtng  to  law,  and  also 
to  pty  to  the  said  respondent  the  sum  of  ids.  for  hia 

The  folk) wing  facts  were  either  prored  before  tu 
or  sdmitted  by  both  parties. 

The  appellaot  is  a  farmer,  and  the  occupier  of  a 
eertiiB  field  of  arable  land,  in  the  parish  of  Bell- 
kiMgfatoa,  across  which  is  a.poblic  footpath  leading 
from  the  Tillage  of  Bellbroughton  to  the  Stonr- 
btidce  and  BromsgroTe  turnpike  road,  and  the 
haOet  of  Fairfield.  The  aidant,  on  the  26th 
Smt  1868.  in  doe  course  of  farming,  ploughed  the 
fiud,  and  in  so  doing  ptoagbed  op  and  destroyed  all 
tnce  of  the  footpath  in  question. 

Ihs  ^peUaat  bonS  fiik  claimed  the  right  to 
ploogfa,  sod  to  oootiniie  to  ploadbitiie  said  footpath, 
■nd  the  preTiens  occupier  had  so  jdonghed  at  all 
tinei  within  living  memory. 

There  was  no  eridence  before  us  of  the  ezistsoce 
d  the  footpath  or  the  tillage  of  the  land  before 
Bring  memory,  and  no  witnesses  were  called  on 
bdulf  of  the  appelant,  nor  was  sny  eridence  giren 
tattle  ^ipellsnt  of  aor  partiid  (a  limited  dediea- 
tim  of  the  land,  or  of  any  reserradon  by  him  of 
the  dgfat  to  ploogh  np  the  land  along  the  line  of  the 
bolpalh,  ooept  as  etterwia  appears  by  this  case. 

(hi  the  part  of  resptmawt  it  was  eontanded 
flat  the  foo^pttth  was  a  h^hway  within  the  meap- 
isg  of  fi  &  6  Will.  1,  c  £0,  and  that  under  the  cir- 
n—tsiii.iiis  tbe  jastiees  shtwld  coBTict  theappeUaot 
BDder  sect.  72  of  that  Act  for  the  dcstroyug  aod 
iojnriDg  the  surface  of  a  highway. 

On  ^  part  (A  the  appellant  it  was  oonteaded 
that  the  footpath  was  not  a  hi^way  withm  the 
Bcaaing  of  tbe  6  A  6  Will.  4,  c  fiO,  but  if  H 
wtse,  he  and  tbe  previous  occa^ers  having  plevghed 
ft  m  as  laiag  as  ft  was  known  to  hm  atlstad,  the 
lahfie  hMl  a  right  only  to  the  «se  oC  thafootpaUs 
nUect  to  its  lieing  so  ploagfaed  ap. 

We,  howerer,  h^ng  of  o^nioD  tliat  tihe  footoath 
wai  a  Ughwnj  within  the  meaning  of  5  A  6  Viw.  4, 
c  SO,  and  that  the  aroelUnt  having  destroyed  and 
^■nd  tbe  aarface  ca  the  footpath,  we  were  bound 
la  law  to  ind  appelluf  •  acts  to  be  nnlawf^  no 
fatter  STldiMBB  than  hstrta  ^taars  having  been 
<fced  to  OS  (rf  any  reservation  1^  the  owner  at  the 
fee  of  dedicntioD,  or  imamed  dedication,  of  a 
right  to  pkm^  up  tbe  snrfaoe  of  feefbotway,  and 
Heordingly  we  gaw  our  determinatkm  agrinst  tbe 
MOaat  in  Oe  aaaner  before  stated. 

lk»4iieaticwfdrtbe«Aaionfrf  lbe«ovtla  wb»- 
Ihwthe  foolfath  Is  a  highway  widibi  Ike  iwaning 
the  6  &  6  WiU  4,  c  60^  aod,  ff  se^  wheOMr  we 
«m  homd  in  lair  onder  ti»  dreamataiioes  above 
Med  to  oonvict  tbe  ^peUant  of  an  wnlawf  id  aet, 
orwhether,  apoa  die  facts  set  forth,  we  should  have 
hsMjiMttedin  Cadfav  the  acta  eomplataed  of  to 
tolawfol,  and  vhalbar  ««  had  JnisdMoo. 

K  Ibe  eowi  sbovU  be  ef  opiaion  that  ««  wart 
toand  to  oonvtet  tiie  appelant,  and  that  oar  joris- 
■MIm  WW  net  eorted  in  ooascqoenee  ef  tte  land 
hsTii^  been  ploughed  at  all  times  when  naosiaary 
wittitL  lrrii«  asaiecy,  Hm  the  convietton  li  to  he 
■Scmed,  otherwise  it  is  to  be  quariied. 

BmytasiartlM^prilaB^  cmtndad  i^on  tbe 


authority  of  PeUum  v.  Pickertgill,  1  T.  Bep.  66D, 
that  the  fact  of  the  path  having  been  ploughed  up  - 
during  all  Uie  time  that  the  path  bad  been  used  by 
the  public,  riiowed  that  the  occupier  had  dedicated- 
the  way  to  the  pablic,  subject  to  tbe  tight  of 
ploughing  at  seasonable  times.  If  that  Is  not  so^ 
then  the  case  <A  Stafford  v  Oysey,  7  B.  £  C.  257 
shows  that  there  may  be  sooh  a  limited  dedication, 
and  if  not,  then  there  was  no  dedication  at  alL  A. 
way  may  be  dedicated  to  the  pablic  by  the  owner 
subject  to  a  dangerous  nuisance :  (,I^Atr  v.  ProwMty. 
and  Cooper  T.  ifoZier,  81  L.  J.  212,  Q.  B.;  6  L.  T. 
Rep.  N.6.  711.)  Therefore  a  way  may  be  dedicated, 
■nbject  to  a  auisanee  which  Is  not  oaDgerons,  bat- 
only  inconvenient. 

Jiew,  for  the  respondent.  —  A  way  cannot  be 
dedicated,  subject  to  snch  a  right,  for  the  exercise 
of  the  right  destroys  the  way.  'He  dedication  of 
tbe  way  may  be  good,  but  the  conditkm  is  vtdd. 
It  is  an  indictable  nuieance  for  the  occupier  of  a 
field  to  Enough  up  a  public  way  across  it : 

WeUbeloyed  on  HighwavB,  p.  448,  edit  1S29( 

James  v.  Hayward,  O.  Cas.  1B4; 

Oriciley'i  cate,  1  Tent.  4; 

Todie  V.  Arnold,  2.Salk.  458; 

Baieman  v.  Bwrge,  6  C.  &  P.  891 ; 

tUg  V.  CkMltmoorth,  16  Q.  B.  lOU. 
[HamnK,  J.— How  do  yon  distingairfi  Aa  imsant 
ease  from  Fitktr  r.  iVomas  P  BuoxainWr  J.— What 
is  there  to  iveveat  a  way  Imng  dedicated  to  tha 
pabliewithalimitationastoitsfutnreiuisrP]  ifsranl^ 
V.  Okmbtrhmy  6  H.  &  N.  641,  ^ws  that  the 
inbrenoe  cannot  be  drawn  that  this  way  was  dedi- 
cated sabject  to  the  right  <rf  ploaghing  up  tbe  way. 
rHurai,  J.— But  it  ahowi  that  a  bighwi^  may  be 
dedicated  to  the  paUic  subject  to  a  [ve-ezisting  - 
tif^t     nser  by  the  occupiers  of  adjoioing  laad  for 
the  porpoee  of  depositii^  .K*"*^  thereon.  Cook* 
Buuf,  O.J.  zafarred  to  Ar  t.  H^ikimimm,  ± 
M.  &  &  868.] 

CooKBDB*,  C.       am  of  opbiioa  thiA  on  jodg' 
ment  shoold  be  for  the  a^ieuant.  I  entertam  no 
doubt  that  it  is  competent  for  the  owner  of  the 
frediold  to  dedicate  a  way  across  his  land  to  the- 
puhlic,  subject  to  his  right  of  pliHighiag  m  that 
way  at  seasooaUe  times.   From  uia  eTideaoeWore  - 
the  magistrates  it  appesrs  that  as  far  back  as  liriag 
memory  goes,  while  on  tha  one  band  tbe  public  have  - 
•zaidsed  a  r^t  of  passage  attoss  this  flald,  on  tba 
other  hand  the  owner  or  oocnider  of  tbe  Add  has  - 
from  time  to  time,  without  any  regard  to  the  nser  * 
ot  the  way  by  the  public,  ploughed  up  tbe  way- 
Take  it,  therefore,  as  the  proper  inference  that  tbe- 
exente  of  this  right  of  ploughing  bf  tha  owner 
has  been  coeval  with  the  oaer  of  the  wajr  tb« 
puhUc.  On  this  state  of  facts  we  most  mte  that 
tbe  right  of  the  public  to  use  the  path  in  tha 
origfaial  dedication  was  auhject  to  the  giaator'si' 
ri^  of  ploaghing  it  up  at  the  proper  seasons  of- 
the  year.   It  moat  not  be  lost  aigbt  of  that  there  - 
was  noobUgatioa  on  tha  pact  of  the  owner  to  dadi>  - 
catetba  way  at  all;  bat  it  arast  bo  taken  that  ha 
did  dedbata  it  with  the  resamtioa  of  tbe  rii^t  to> 
ploogh  vp  tkit  footpath ;  there  was  do  obligation  on* 
the  part  of  the  pubUe  to  aee^t  the  dedicatioa.  It 
would  be  most  unjust  to  Uie  owner  of  the  frediohl 
to  hold  that  be  was  bound  by  an  absidote  dedication, . 
and  that  tha  reservation  was  void.  It  seams  to  me.- 
that  the  owner  of  the  soil  only  intended  to  grant  w 
limited  right,  as  In  the  case  of  Beg.  v.  Norihamptoit^ 
when  it  was  held  Aat  a  bridge  might  be  a  puhtic 
bridgv  aaed  by  the  pabHc  at  all  such  times  as  It  waa- 
dangeroos  to  pass  tiHong^  tiie  river.  That  case  is<^ 
clearly  an  authority  for  holding  that  there  may  be 
each  a  partial  dedication.  If  not,  I  a^ee  with  my 
haotba>  Blackburn,  in  the  dilsauna/i)M>rJiiwte  ■ 
tha  oonne  of  tbe  argnnea^g 
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dedication  or  it  is  not.  If  it  is  not  a  dedication, 
then  eadtt  queettio  ;  if  it  is  a  limited  dedication,  then 
the  public  accept  it  aa  qu&lified  the  conditions 
attached  thereto.  These  ways  aia  common  enough 
in  agricultural  districts,  and  to  hold  that  the  owner 
could  not,  in  dedicating  a  foothpath  acroM  his  field 
for  the  use  of  the  public,  reserve  such  a  right,  would 
be  manifestly  to  the  InconTenience  of  the  pnblii^ 
ina«nnch  as  no  owner  would  erer  dedicate  a  way  at 
all. 

Blacebcbk. — I  am  of  the  same  opinion.  I  quite 
agree  with  Mr.  Bew  that  when  the  owner  of  the  soil 
dedicates  a  way  across  his  land  to  the  public,  it  is 
a  Toluntary  act  on  his  part,  and  if  nothing  more 
were  said  or  done  by  him  the  public  would  be 
entitled  to  a  right  of  way  not  obstructed  by  any 
nuisance,  such  as  the  ploughing  up  of  the  way  itself. 
But  in  the  present  case  it  appears  that  the  owner  of 
the  soil  dedicated  the  way,  not  simplidter,  but  that 
he  dedicated  it  with  this  qualification,  namely,  that 
tiie  public  might  use  the  way,  subject  to  his  right 
to  plough  up  the  path  at  proper  times.  The  case  is 
clomy  within  the  principle  laid  down  in  the  judg- 
ment of  this  court  in  Fisher  v.  iVouwe,  at  p.  218, 
"  But  the  question  still  remains  whether  an  erection 
or  excaration  already  existing,  and  not  otherwise  un- 
lawful, becomes  lawful  when  the  land  on  which  it 
exists,  or  to  which  it  is  immediately  contignous,  ia 
dedicated  to  the  public  as  a  way,  if  the  erection 
prerents  the  way  from  being  so  conrenient  and  safe 
as  it  otherwise  would  be  ;  or  whether,  on  the  con- 
trarr,  the  dedication  must  not  be  taken  to  be  made 
to  the  public,  and  accepted  by  them,  subject  to  the 
ioconveoience  or  risk  anting  from  the  existing  state 
of  things.  We  think  that  the  latter  is  the  correct 
view  of  the  law.  It  is,  of  course,  not  obligatory  on 
the  owner  oi  the  land  to  dedicate  the  use  of  it  as  a 
highway  to  the  public.  It  is  equally  clear  that  it 
is  not  compulsory  on  the  public  to  accept  the  use 
of  a  way  when  offered  to  them.  If  the  use  of  the 
soil  as  a  way  is  offered  by  the  owner  w  the  public 
under  giv^i  conditions,  and  subject  to  certain  reser- 
vations, and  the  public  accept  the  use  under  snch 
circumstances,  there  can  be  no  injustice  in  holding 
them  to  the  terms  on  which  the  benefit  was  con- 
ferred. On  the  other  hand,  great  injustice  and 
jiardship  would  often  arise  if,  whsn  a  public  right 
-of  way  has  been  acquired  under  a  given  state  of 
circumstances,  the  owner  of  tbe  soil  should  be  held 
bound  to  alter  Uiat  state  of  circumstances  to  bis 
own  disadvantage  and  loss,  and  to  make  further 
concessions  to  the  public  altogether  beyond  the 
scope  of  his  original  intention.  More  especially 
would  this  be  the  case  when  public  rights  of  way 
have  been  acquired  by  mere  use.  For  instance,  the 
owner  of  the  bank  of  a  canal  or  sewer  may,  wi^- 
ont  conddering  the  effect  of  what  he  is  doing,  per- 
mit passengers  to  pass  along  until  the  public  have 
scquired  a  right  of  way  there.  It  is  often  hard 
upon  him  that  the  public  right  should  have  been 
thus  acquired ;  it  would  be  doubly  so  if  the  con- 
sequence v/as  that  he  was  bound  to  flU  up  or  fence 
cff  his  canal."  In  the  present  case,  therefore,  there 
is  no  injuttlce  in  holding  that  tbo  public  have  the 
benefit  of  the  way,  cooked  with  the  inconvenience 
of  its  being  ploughed  up  from  time  to  time. 

MsLLOB,  J.— I  am  of  the  same  o^nlon. 

Hahbbh,  J. — am  of  the  same  opinion.  The 
authorities  cited  by  Hr.  Bew  go  to  this  extent :  that 
where  there  is  an  unrestricted  dedication,  the 
ploughing  up  the  waj  would  be  an  indictable  nui- 
sance, but  that  question  is  not  raised  here.  The  cue 
falls  within  the  prind^  of  Fiaher  y.  Aowse.  If  the 
nsemtion  ia  void  uera  ia  no  dedicatioa  as  was 


pointed  out  by  Parke,  B.  in  Poole  t.  Huskuuim,  11 
M.  &  W.  830,  where  he  says,  "There  mftjr be  t dedi- 
cation to  the  public  for  limited  purpose,  as  foi  a 
footwsy,  horseway,  or  driftway ;  but  there  cuuwt 
be  a  dedication  to  a  limited  part  of  the  public  In 
that  respect  the  direction  of  the  learned  jndgi  vu 
quite  correct ;  not  bo  the  altematire— that  as  such 
a  partial  dedication  was  invalid  in  law,  it  would 
nevertheless  operate  against  the  inteotion  of  tbe 
owner  of  the  soil,  in  favour  of  the  whole  public. 
I  think  it  would  be  merely  void."  Thereon  in 
this  case  if  the  reservation  is  of  no  effect  1  think 
that  there  was  no  dedication  at  alL 

Ltnaiaitm  qtaAed. 

Attorneys  for  appellant,  Wood,  Street,  and  BagUr. 

Attorneys  for  respondent,  Skilbeck  and  Griffith. 
for  Harward,  Shepherd,  and  aarward^  Stourbridge. 


COUBT   OF  OOKKOK  PLEAS. 

Bepoited  tajrH.  W.  HcEaLua,  aad  H.  H.Hocxi»,'Evi. 

BUTlSteiMtt-IiKV, 

Monday,  Nov.  15. 

Tub  Lohdow  and  Sodth-Wsstebh  lUiLWAr 
COKPAHT  (appi.)  v.  Mybbb  (resp.) 

Raiboay  companjf't  private  Act — Maximum  cAxw  /«r 
carriage  per  ni/e — Mibage  not  iwceHori^  bg  tSi  mit 

direct  route. 

Bg  the  private  Act  of  the  London  and  South- WaUn 
Railaas  Compaajf  (9  ^  10  VicL  c  cxxxi.),  1. 13,  Ik 
maximunt  charge  for  eaniagt  ta  limited  to  a  oertsii 
sum  per  mih  i 

that  tie  mileage  is  net  MASSisari^  fo  be  eosskd 
6j/  the  meet  £reet  and  AorieM  nwfe  ;  bd  that  if  ifa 
route  adopted  by  the  company  in  the  carriage  of  good* 
mtrutted  to  them  as  common  carriert  be  a  reatosoMe 
one  under  the  cimanstancee,  thmf  are  euitkdto  tkcajt 
the  maximum  rate  for  the  nmmer  of  miki  over  vM 
th^  actually  carry  the  goods. 

This  was  an  appeal  from  a  decision  of  the  judge 
of  the  County  Court  of  Hampthire,  holden  K 
Southampton,  upon  tlu  following  rate  stated  1^  the 
said  judge:— 

This  was  an  action  for  alleged  excess  charged  od 
the  carriage  of  a  consignment  of  machineiy  (tiIbb 
160/.)  and  paid  under  protest,  viz. : 

Charaed  2  tons  6  cwt.  1  qr.,  at  50s.  X5  15  6 

Shonldbe  2too8  6cwUIqr.,at84«.    4  0  2 

1  15  6 

For  damage  by  non-delirety  <^  above  as 
directed   S  S  0 

£3  17  6 

With  r^ard  to  the  second  item  of  the  plaintilTj 
claim,  it  was  held  tiiat  there  had  been  no  undse 
delay  in  the  delivery  of  the  goods,  and  judgmeot 
was  given  for  the  defuidaats. 

With  regard  to  the  first  item  of  the  pUmUffi 
claim  this  case  is  stated. 

The  defendants  are  a  railway  company,  csirying 
on  the  business  of  common  earn  era.  Luton  is  s 
station  on  the  Great  Korthem  B«ilway. 

Tbe  goods  in  question  were  ctdlected  from  pltia- 
tiff's  prenusei  at  Sontbamptoo  by  dtfendaats  to  be 
carried  by  them  ascommon  carrisn,  and  to  dettrer 
according  tj  the  direction,  which  was  "  liOtoo  is 
order  via  Great  Northern."  The  ddendanti  lifMd 
a  reoeipt-note  as  follows: 

To  ISia  Lmdon  and  SovOt- Wastarn  Biltwaj  Ooavsv. 

Southampton  Station.  _ 

802.  '  JUreh  ?Ui.  I868._, 

Beoeire  tha  uiider-m«ntioiifld  goods  from  Kr.  Tiijfn,  <■ 
OaztoaWoAsk  to  bs  oMv«)'«(t^1iis~loa^iBiSi'<i^ 


Dm.  11. 1BS9.] 


THE  LAW  TIMES   ff£:P0/er5.-7oL  xxl,  H.8.-4G1 


C  P.]     Thb  LOHDOK  AMD  SotJTH-WBBTBBH  lUlLVAT  COMPART  (■pps.)  C.  MtBRS  (rwp.)     [C.  P. 


WertMn  B&llwmy  Com  puny  m  mentiozMd  below,  and  on 
tfae  oonditiou  atetei  on  teok. 


IddroM. 


Loteoto 
order 

OVMt 

Hortbem- 


Goods. 


No.        '  S^l 


Poclcage. 


bents. 


Hooes. 
Casoi. 

Total,  1 


CbugM  to  be  paid     (signed)  Huxt. 

J.  y.  ttrxaMf  SmOar. 

Chsckad  br  Oatwaida  Entered. 

N3.  It  is  partlonjarly  lequeetod  that  any  goods  brongfat 
to  taj  of  the  oompanj  a  stations  to  be  forwazdad  bj  the 
London  sod  Son tb- Western  BallwH  mar  be  aoomnpanled 
b;  one  of  tbass  soteL  piopeilr  fiUad  np  Itor  saA  separata 
statios  to  whtob  goods  are  to  be  sent,  and  signed  67  the 
■endar. 

•  •  This  note  is  to  be  carefullj  filed. 

N.B.  A  copy  of  the  fall  addieas  must  be  inserted  00  this 
note  with  ai»  instrnotiona  that  maybe  given  on  the  address 
■a  to  ronte,  so.,  Ac. 

On  the  back  of  the  note  wu  a  printed  notice,  of 
wUch  the  foUoTing  is  tnftterial  to  the  present 

London  and  Bonth-Westem  Bailwsy. 
Consignment  note. 

Goods  tnSc.  The  Blossoms  Inn,  Lawrence -lane.  Cheap- 
ride,  has  been  opened  by  thia  company  as  their  receiving 
house  for  goods  and  parcels  j  and  53,  King  WiUlam-atreet, 
•B  a  psneU  rooeiTing  office.  The  company  undertake  the 
edleeoon  and  deliTery  of  goods  in  London,  in  oonnectlon 
with  the  trafflo  on  the  railway.  Goods  deUrered  at  the 
BksBOmsInnbeforesixp.m.foraooda.  Trains  are  despatohed 
the  nme  erening.  It  is  partioularlj  reauested  that  all 
moda  or  parcels  to  be  forwarded  by  this  One  be  speolslly 
aliectad ''^By  London  and  Sooth- western  Hallway  Com- 
nay."  The  ondermentioned  are  also  appointed  recel*lng 
nouea  itxe  this  railwu,  in  addiUon  to  tne  station  at  Niite 
£3nu  :  Bloesoms  Inn,  lAwrence-lana,  Cbeapside.  Ac 

N3.— CTnleas  goods  and  paroels  are  dWTered  at  any  of 
tbeae  offloee,  ttie  company  cannot  be  responsfUe  for  the 
prwer  charges  being  obeerred )  and  partleB  in  the  country 
will  do  well  to  adviBe  their  London  correspondents  as  to 
thia.  If  not  delivered  at  these  offices  constant  IrregtUarities 
wHl  Docnr.  Qoods  sent  direct  to  Nine  Elma  Station  cannot 
be  leeeiTed  after  6.30  p.m.,  as  the  station  gates  then  oloee, 
Abcbd.  Scott,  TmAo  Hansger. 

HMk*  oa  ta  trood»— The  London  and  Sonth-Westem  Bail- 
waj  nimif  T  henby  give  notice  that  they  will  receive, 
forward,  and  deliver  goods,  solely  subject  to  the  conditions 
herenndsr  stated  : — 1.  That  the  company  shall  not  be  re- 
^cmsible  for  the  loss  of  or  injury  to  any  goods  or  articles 
pat  into  returned  wrappers,  boxes,  pacuMS,  cases,  or 
Baakata,  delivered  or  received  as  "  empties?'  3.  Nor  for 
the  non-delirery  or  mls-deliverv  of  parcels  or  packages  of 
■ay  kind  improperly  or  inanffldeutly  directed,  nor  for  the 
loss  of  or  bijury  to  goods  mis^deeciibed  or  improperly 
packed,  or  so  potted  that  the  breakage  or  leakage  at  one  or 
more  of  the  articles  would  be  Ukely  to  injure  the  rest,  nor 
for  Ion  by  leakage  occaaioned  by  bad  or  Imperteot  casks  or 
ooopeiage,  nor  for  the  loss,  waste,  or  damage  b7  fsrmanta- 
tim.  3,  Nor  for  the  loss  of  or  iaixas  to  any  goods, 
packages,  or  parcels  left  till  called  for,  or  delivered  to  order, 
or  wanhouBM  for  the  accommodation  of  any  of  the  parties 
feitereated  therein,  unless  sndh  loes  or  damage  shall  be 
shown  to  have  happened  by  the  default  negligence  ol  the 
con^any  and  ita  servants.  4.  Nor  for  the  loss  of  or  ii^tur 
to  any  of  the  arttclea  spedfled  and  enumerated  in  the  Act, 
1  WiQ.  4,  e.  68,  commonly  called  the  Carrirav  Act,  and  in 
the  notice  poated  up  in  the  company's  receiving  offloes, 
under  tlie  provisions  of  the  3nd  section  of  the  said  Act, 
nnleas  deolared  and  insured  aooordlnr  to  the  rates  set  forth 
in  such  notice.       By  order  of  the  duaotors, 

FnxMUOK  Ctuu,  SMMtny. 

LoBdoii,5th  Oct.l8U. 

The  goods  were  conv^ed  in  the  lame  bncki 
wtUioat  unloedin^  on  tiie  defendante*  railway  from 
Soathampton  to  Nine  Elmi,  from  thence  raclc  to 
Clapham  jQDction,  also  on  the  defendants*  railway ; 
from  Clapbui  Junction  to  Blackfriare,  on  London, 
Chatham^  aed  Dover  Bailvay ;  from  Blackfrlara 
to  King'i-crMs,  on  the  Metropolitan  and  Oreat 
Northern  Bailwaya ;  and  from  E^g't-^ion  to  Luton 
Great  Nwtbern  lUUvay. 


Hie  plaintiff  contended  that  the  defendants  were 
under  the  statutes  affecting  and  regalatingr  the 
railways  over  which  the  plaintifTe  goods  were  con* 
Teyed  bound  to  charge  no  more  for  those  goods 
than  8d.  per  too  per  mile  over  the  whole  journey, 
taking  the  moat  direct  route,  with  the  excepUon  of 
2».  6<L  per  ton  at  each  end  for  loading  and  unloading. 

It  waa  contended  by  the  defendants  that  they 
were  not  so  bound  under  the  above  drcnmstancea. 

The  County  Court  judge  held  that  the  amount 
charged  by  the  defendants  was  a  reasonable  amount, 
and  the  route  adopted  a  reasonable  one  under  all 
the  circumstances  of  the  case,  but  held  that  the 
defendants  were  bouod,  by  the  atatntes  referred  iOf 
to  make  no  higher  charge  than  at  the  rate  Sd.  pir 
ton  per  mile  over  tfae  whole  journey  by  the  nearest 
route,  so  contended  for  by  the  plaintiff;  the  defec- 
dants  having  charged  ll.  I5s.  in  excess  of  that  rate; 
and  the  judge  gave  judgment  in  favour  of  the 
plaintiff,  and  granted  this  case. 

The  judge  having  ordered  the  party  appealing  to 
pay  the  amount  of  sucb  judgment  into  the  hands 
of  the  derk  of  tfae  court,  and  the  same  having  been 
paid  accordingly,  the  question  for  tfae  opinion  of 
the  court  is  whetfaer  In  a  case  like  Uie  present,  in 
whicfa  the  defendants  undertook  to  have  the  goods 
conveyed  from  Southampton  to  Luton,  the  plaintiff 
is  entitled  to  recover  back  the  amount  claimed  from 
the  defendants  as  an  excessive  charge. 

If  the  plaintiff  is  so  entitied  the  tppeal  is  to  be 
dismissed;  if  not  so  entiUed,  judgment  is  to  be 
entered  for  tiie  defendants. 

Daman,  Q.C.  (with  whom  was  Alanglea)  argued 
for  tfae  ^appellants,  the  railway  company. — Cap. 
cxxxi.  of  9  &  10  Vict,  is  the  local  Act  with  regard 
to  this  company,  and  upon  the  18th  section  the 
County  Court  judge  based  his  decision.  It  will  be 
seen,  however,  that  the  limit  of  the  maximum 
cbai^  there  laid  down  does  not  apply  to  other 
railways  than  tfae  Soutfa- Western,  nor  is  the  charge 
limited  to  tfae  number  of  miles  of  the  shortest  dis- 
tance between  the  places  of  departure  and  arrival. 
The  w«ds  of  the  section  arei  **  Hut  notwithstand- 
ing anything  in  the  said  reefted  Acts  or  thia  Act 
contained,  the  maximum  charges  to  be  made  by  the 
company  in  respect  of  all  the  tolls  and  charges  for 
the  use  of  the  said  London  and  South-Western 
Railway,  and  the  railways  from  time  to  time  pur- 
chased, hired,  or  otherwise  acquired  and  held  by 
the  said  London  and  South-Westem  B^w^y  Com- 
pany, and  of  any  carriage,  and  for  locomotive 
power,  and  for  every  other  expense  Incidental  to 
such  conveyance,  except  loading  and  unloading, 
where  such  service  is  performed  by  the  company, 
shall  not  exceed  the  sums  following,  that  is  to  say, 
&c.  For  machinery,  3d.  per  ton  per  mile.  Here 
clearly  there  is  nothing  about  the  charge  which 
the  appellants  may  make  for  carrying  articles  over 
lines  other  than  their  own ;  and  the  Railway  Clauses 
Act  1845  (8  Vict.  c.  20);doeB  not  apply  in  any  way  to 
this  rulway  company.  By  the  1st  and  2nd  sections 
that  Act  is  made  applicable  only  to  railway  Acta 
"  hereafter  to  be  passed."  McweoTer,  this  point  is 
not  raised  here ;  the  only  matter  abont  vnieh  tbe 
County  Court  judge  entertained  any  doubt  was 
whether  tiie  appellants  were  justifted  in  charging 
for  more  miles  on  their  own  line  than  the  shortest 
distance  necessary  for  them  to  carry  tfaese  goods  by 
tfaat  line.  Tfaere  are  no  words  in  the  appellants* 
Act  compelling  them  to  charge  only  by  the  shortest 
route ;  and  altiiough  the  course  here  was  somewhat 
zigzag,  tfae  judge  has  found  that  the  ronte  adopted 
was  reasonable  under  the  circumstances.  This 
being  so,  the  company  may  surely  charge  for  the 
actual  number  of  miles  of  that  reuonable  ronte 
over  which  tiiey  have  canie 
[Stopped  by  tiie  court.]  ^  a  '^ed  oy 
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ap.j 

Bert,  Q.  C.  for  the  respondent. — The  railvrajr  com- 
psnj  are  not  aotitled  ts  chvge  for  the  extra  and 
nnneceiraiy  diatanca  over  wl^h  they  past  merely 
fw  their  own  conTenience.  Bat  thatia  not  my  only 
contenUon  tn  iuppott  ot  this  decision ;  I  am  pre- 
pared to  flhov  tliat  the  other  railway  companies, 
orer  whose  lines  these  goods  were  talEcn,  are 
limited  in  their  charges  in  the  same  way  as  the 
Sonth-Westem,  and  therefore  the  cbat^  was 
meeariTB  eren  if  the  anieUmnts  were  Justifled 
in  conntiDg  the  miles  tetweea  Clapbam  Jnnc- 
tkm  and  Nine  Ebni  and  back  ag^  [By  the 
Cocsx. — ^We  cannot  consider  this  last  point; 
for  it  was  elearly  nerw  intended  to  he  raiaed  upon 
this  special  ease.] 

BoTiLL,  0.  J.— It  seems  to  me  to  he  imposrible 
upon  the  facta  stated,  to  hold  otherwise  than  that 
this  decision  was  wrong.  The  question  is  whether 
the  mileage  is  to  be  coanted  by  the  nearest  route ; 
confining  our  judgment  to  the  only  point  raised,  I 
wn  certainly  it  agas^n  that  the  railway  company 
are  not  so  bound  to  limit  their  charges.  They  are 
common  carriers,  and  it  is  not  necessary  for  them 
to  take  any  but  a  reasonable  course.  If  they  adopted 
the  usual  and  accustomed  route,  they  have  done  all 
they  are  bound  to  do.  They  are  not  bound  to 
adlwre  to  one  Line,  or  to  cart  the  goods  they  carry 
from  one  line  to  another  in  order  to  convey  than  in 
the  stn^thtest  direction.  The  appeal  will  be 
allowed. 

W1LLE8,  J. — I  am  of  the  same  <^inion.  Coadtes 
going  between  the  same  places  by  different  roads 
may  charge  for  whatever  distance  th^  tmvd  over ; 
ao^  if  tiidr  route  be  reasonab^^ulway■ma^dlarge 
ha  the  actual  nnmber  of  miles  over  which  they 
earn  goods.  There  is  in  to  doing  no  transgression 
of  the  Act. 

KxATDto,  J.— I  am  (tf  the  same  t^nion.  I  think 
if  the  pcdnt  referred  to  by  Mr.  Here  bad  been  in- 
tended to  be  raised  in  this  court,  the  case  would 
have  been  stated  very  diffaratly.  The  company 
oertainly  have  a  right  to  make  a  mileage  charge  for 
tiieir  usual  and  acoustooKd  route.  I  think  no  other 
points  «•  raised  by  the  spedal  case.  Judgment 
will  be  for  the  an^jlants. 

Bsnrr,  J. — I  f^  to  gather  from  the  case  an 
enlieit  statement  of  any  other  point  but  this,  and 
it  lay  i9on  Hr.  Bare  to  show  that  the  eompany  had 
no  i^t  to  dwrge  for  the  distance  of  that  route 
which  they  were  aocnstomed  and  it  was  reasonable 
for  tliem  to  taJce,  provided  they  might  have  saved  a 
few  miles  by  a  more  incoavenieat  route.  Upon  this 
point  I  thiu  he  Jud  n»  aaae  to  azgne. 

Jwdgmmt/or  qysBwfSi 

Att«n«y  lor  ■pfll""tii  Ormbk, 

StXaaif  tat  mpuidiot,  X  Haesiil. 


fF«Aiasifa]r,Aev.lT. 

uouiEAnon  Jkxxmui, 

Bmran  (>plO  n.  Tn  Tovit   Cuu  or 
fisADvou  (reip.) 

SoromgA  voU — Te»a*i  of  a  dweUiaff-homte  who  aUowtd 
a  wagv  At  nm  of  kit  attt^-room — JmM  ocaqtatiom 
— AqpnssnfoftM  ^  tk»  AyA  Aa  1867  (80  j-  SI 
FicL  e.  102)  s.  a— Cbstt  iqtm  fits  affimoMU  of  on 
afptalfrwK  a  rsvtiui;  bvrutar. 

An  ialaWtoat  eoeapMr,  as  fsaoaf  ^  a  dmlKm  ftnaso 
m'lAM  a  hmm^  olAanfws  dbb  fwWtiM  widar  lAs 
J  eiawt  e/-  McL  8  «/  (As  Fijrmmliitmm  of  Ika 
Ad  mi  to  VOU  Jbr  tU  benmgk,  iadkta 


[C  P. 

furnisked  beAoom  to  a  hdper,  cmd  had  aUowtd  lAc 
lodger  the  Joint  use  with  himielf  of  oMOtker  namfar 
his  meals : 

Held,  that  tht  worde  *^  joint  occupier  "  in  the  pronto  ei 
the  end  of  the  Qrd  teetknt  t&d  aof  cmth/  to  hdgtrt, 
being  Umited  to  th€  sense  in  whoA  taej/  are  vied  m 
the  enacting  part  of  the  teciioa,  viz.,  at  owner  or 
tenant  of  a  aieelling-koute.  Therefore  the  dram- 
stances  of  thia  cate  did  pot  rttider  the  te»tad  of  tht 
dwelling-hoim  a  jmU  occtq>ie-  mtAa  the  mmaung  i/ 
the  proviso. 

TTte  Court  of  Common  Pleat  retervet  to  itself  discretion 
as  to  granting  or  refuiing  eotto,  ifpon  affirmng  m 
tg^emt^inat  fAs  tucMun  ^  a  raeitii^  barriattr. 

At  a  court  held  at  Bradford,  tn  the  West  Ridii^ 
of  the  county  of  York,  for  the  revirion  of  the  Hst 
of  voters  for  the  borongh  of  Bradford,  before  the 
revising  twrrister  duly  appointed  to  revise  ttie  list 
of  voters  foe  the  said  borough,  Josqih  Brewer 
claimed  to  have  his  name  inacrted  in  the  list  <tf 
voters  for  the  township  of  Horton,  in  the  bsioegh 
of  Bradfbrdjai  entitled  to  vote  in  thefkcUonoC 
members  for  the  borai^  of  Bradford  ki  respect  of 
his  occuiHitioo  of  a  dwelling-house  in  the  township 
of  Horton,  within  die  said  bnoogh. 

It  was  estaUisbed  by  the  evidence  that  tht  affd- 
iant  was  of  full  age,  and  it  did  not  appear  ttat  ht 
was  subject  to  any  legal  incapadty. 

That  the  af^ielUnt  was  on  tin  last  day  of  Jdf 
1869,  and  during  the  ^mhoie  U  the  preceding  twetft 
calendar  months  bad  been  an  inhalntant  occopief  tt 
toiant  of  a  dwelling-house  within  the  township  of 
Uorton,  in  the  laU  borough  of  Bradfoid,  vUdi 
dwdling-houte  was  not  d  the  dear  yearly  vdat 
of  m 

That  the  aiqidlant  was  during  the  time  of  sodi 
oocnpation  rated  as  an  ordinary  oeei^ier  in  respect 
of  the  premises  so  occupied  by  liim  to  all  ralm 
made  for  the  relief  of  the  poor  in  respect  of  socfa 
piemues,  and  had  paid  all  rates  up  to  the  Slh  Jao. 
1869  in  respect  of  the  said  ooenpatioa. 

That  the  appellant  was  the  sole  tenant  of  the 
home  in  reneet  of  which  tlie  claim  was  nude  and 
waa  alone  hable  f»  the  payment  of  the  itBtand 
rates  pay* We  in  respect  thereof. 

The  appeliaat  had  during  three  nsontfaa  of  the 
year  preceding  the  last  day  of  Juij  1669  let  a 
fumisned  bedroom  in  hu  house  as  a  tWriMg 
apartment  to  a  lodger,  who  also  had  the  joint  use  at 
anottier  apartment  at  a  ritting-room.  The  appeHant 
provided  board  for  his  lodger,  and  received  a  fixed 
weekly  sum  for  tnth  ledgiag  and  beard ;  but  sooh 
lodger  waa  not  in  any  way  lesMmiUe  far  thep^ 
ment  of  tite  rent  or  rates,  and  his  ooos^anoy  nttBl 
at  any  time  have  been  tenniaatad  oa  taa  watn 
nottoe  given  by  abher  party. 

It  waa  alleged  that  titere  are  In  the  laM  hattm^ 
a  large  nnmber  of  persona,  probably  1000;  whose 
light  to  be  OBI  the  naitter  of  votan  lor  thaarii 
borovgh  waa  not  on  ttia  owtaien  fa  Mipat^bl 
who  are  in  a  poaition  similar  to  the  appeBaat  hi 
having  lodgen,  and  whose  only  claim  to  be  on  1h* 
lagialer  to  founded  on  aaet.  8  of  the  BepteataMiBB 
of  the  People  Act  1667. 

Upon  this  Stat*  of  facte  the  barrister  decided  that 
the  arfilltnl  was  a  joint  ooen^  of  his  dwdUag- 
boose  within  the  meaning  of  thepnvito  at  the  end 
of  tent.  8  of  the  Bepeaaatation  of  tfae^opleAet 
1867,  and  on  Uiat  gronnd  disaUowed  bto  claim  to  ht 
plneed  on  the  r^iatar  of  voters  for  the  aaidbanNi^ 

He  waa  of  opinion  that  the  wads  of  the  pronso 
"joint  Doenptar  of  any  dweUing-tunaa"  did  not 
obhar  hy  cipreas  woida  «r  naatssaiT  intsndtHnk 
■Man  '*joint  occupier  of  aqy  dwellln^hnqsifc  •■ 
owna  or  tanaal."  That  thewds  **M,ovntr« 
tenant-  being  f>nd^M^iM^&^^ 
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**as  jmnt  occapier  <tf  any  dwelUng-honBe "  were 
comprehea^re  enoogh  to  inclade  lodgers  occupying 
a  pajt  ot  the  hooMi  That  hy  sect.  4  of  tlw  tame 
■tatute  lodgers  are^wUified  to  Tot«  If  oceopying 
iqwitmonti  gf  lO^rune  nnfornldied,  "  aepatately, 
and  as  ade  tenants  ;**  and  that  the  interpretation 
claase,  sect.  61,  dennes  "  dwelling-hoose "  to  be 
"  any  part  of  a  honae  occupied  as  a  separate  dwelt- 
iog."  He  thought  that  the  clakuant  did  not  occupy 
any  part  of  his  honse  as  "a  separate  dwelling" 
within  this  deflaition.  On  reference  to  the  27th 
'  section  of  the  2  Will.  4,  c  45,  the  10^  occupation 
frandiise  is  there  defined  to  be  by  express  words 
"an  occapaUon  as  owner  or  tenant"  And  as  the 
L^jslature  had  left  out  those  words  in  the  proriao 
to  the  3rd  section  of  the  Kepresentation  of  the 
People  Act  1667,  he  was  of  opinion  that  if  the  inten- 
tioQ  was  to  exclnde  only  jcont  ocoDfaers  of  any 
dw^ing-lioaae  as  owners  or  tenants,  in  the  same 
respect  under  that  section,  apt  wwds  would  hare 
been  introduced  to  express  such  intention,  and  that 
the  words  as  they  stood  included  lodgers  as  occa- 
piers  as  well  as  owners  or  tenants. 

Secondly,  the  barrister  was  of  opinion  that  the 
lodger  was  a  joiut  occupiv  with  ue  claimant  of 
the  said  dweUing-honse,  as  tenant;  that  there 
is  nothing  in  the  section  to  import  a  tenancy 
under  the  same  landlord^  or  in  ttie  same  right, 
nor  was  this  held  to  be  necessary  under  the  old 
Beform  Act:  iRogertT.  Harv^,  «8  L.  3.  17,  C.  P.) 
A  lodger  is  a  tenant  (OmnE;  t.  Humbtr,  11  C  B. 
N.  S.  43).  and  so  called  in  sect  4  of  the  Represen- 
tation of  the  People  Act  1867.  And  it  has  been 
held  in  the  case  last  quoted,  "to  be  immaterial 
under  what  dennmination  of  tenwat  he  is  classed, 
whetbn  as  a  lodger,  a  farma,  or  a  tessee."  It 
seemed  to  him  further,  under  the  authority  of 
Cuihhtrtson  T.  Haiju^  L.  Rep.  4  C.  P.  525,  that  the 
lodger  was  a  jirint  occupier  of  the  same  dwelling- 
bouse  with  the  claimant,  because  the  claimant  was 
not  separately  rated  for  that  part  of  the  honse 
whkA  he  occupied  as  a  separate  dwelling,  so  as  to 
eoBstitnta  ttiat  part  of  it  a  sepmte  dwdhog  within 
tin  meaning  of  the  8lst  section  of  the  B^resnta- 
tion  of  ttie  Peofrie  Act  1867. 

In  the  case  of  two  other  persons  claiming  to  be 
^aced  on  the  list  of  roters  for  tbe  borough  of 
Bradford,  the  same  objections  wne  nused  to  the 
rafBdeiKj  of  their  qualifleations,  as  In  the  case  of 
the  ahoTe-named  Jaaq)h  Brewer,  and  tbdr  cl^u 
wero  diullowed  for  the  same  reason;  and  John 
Henry  Wade,  of  Eirkgate,  in  Bradford,  on  behalf  of 
the  several  claimants,  duly  handed  into  court  a 
notice  in  writing  that  they  were  severally  desirous 
to  apfieal  from  the  decision  in  each  of  the  cases,  as 
anooeoas  in  point  of  law.  The  barriatsr  allowed 
die  sereral  i^ipeals,  and  dadaved  that  they  ought  to 
he  consolidated,  as  each  d^iended  upon  tbe  same 
dedsioa;  and  be  named  the  towudewof  the  said 
bwongh  of  Bradford  to  be  the  respondent  in  such 
consolidated  appeal. 

The  opinion  of  the  court  is  aaked— Whether  tiie 
haniater  was  right  iu  diaaUowing  these  aeTcial 
daima  7  If  he  was,  the  respeetlTe  cbdma  are  eadi 
to  be  dissllowed.  If  his  dedsion  was  wrong  in 
pdut  of  law  then  the  respectire  dumants  are  to 
faan  thur  names  inserted  in  Uie  list  of  Toters  for 
Hbm  faoniigfa  of  Biadf<»d. 

B.  Jama,  C.  argued  for  the  cUimant  (the 
qnellant),  and  dted  from  Lee's  Cases  (^laap.  Lord 
Bardwicke),  jFladier  t.  Sir  I%m(a  Lomin,  p.  807,  in 
wUdi  it  was  held  that  where  persons  were  houee- 
hlddera  of  bouses  above  die  value  of  \0L  a-year, 
and  paid  scot  and  lot,  but  bad  let  part  of  their 
houses  to  lodgers,  and  thereby  reduced  their  rents 
to  be  mider  lOA  per  annum,  they  were  occupiers  of 
hmuaa  and  entitled  to  vote  under  tbe  statute  11 


tC.  P. 

Qeo.  1,  c  13,  for  regulating  elections  iu  London ; 
Lord  Hardwicke  then  said,  "a  lodger  was  nevtr 
considered  by  anyone  as  an  occupier  of  a  house.  It 
is  not  the  common  understanding  of  Uie  word, 
neither  the  house,  nor  even  any  part  tit  it  cui  be 
properly  said  to  be  in  the  tenure  or  occupation  of 
the  lodger."  "Lodgers  are  inmates,  and  nurdy  the 
taking  in  inmates  does  not  make  a  man  cease  to  be 
in  the  occupation  of  his  honse."  [He  was  stopped 
by  the  courtj 

Fraacis,  for  the  respondent,  contended  that  on  the 
facts  stated  tbere  was  only  a  joint  occupation  by  the 
claimant  of  part  of  his  dwelling-house,  which  was, 
therefore  no  qualification  under  sect.  3  :  although  a 
"dwelling-house"  is  defined  by  sect  61  to  include 
any  part  of  a  house  occnpied  as  a  separate  dwelling, 
the  claimant's  occupation  cannot  be  said  to  come 
within  that  definition,  for  he  is  sole  occupant  of  no 
part  of  the  house  structurally  divided  from  the  re- 
midnder.  The  joint  use  of  the  sitting-room  should, 
under  this  lectioD,  deprive  the  claimant  of  his  vote, 
even  if  the  lodger's  occopatton  of  the  bedroom  is  not 
within  the  terms  of  the  proviso.  This  is  not  the 
case  of  a  mere  lodger ;  the  joint  use  of  the  sitting- 
room  makes  the  rule  laid  down  by  Lord  Hardwicke 
inapplicable  to  these  circumatanoes. 

BoviLL,  C.  J.— Throughoid  tbe  Act  of  1B67  a 
dear  distinction  is  drawn  between  occupiers  of 
dweUiDg-houses  and  lodgers  in  dwelliag  houses.  la 
this  case  the  claimant  caibe  within  the  meaning  of 
the  second  cUuse  of  the  third  section  at  the  Act, 
being  an  inhabitant  occupiw  as  tenant  of  a 
dweUing-honse  vlUiin  the  borough,  llian  a  que*' 
tion  arises  whether  he  waa  a  joint  occatMer  under  the 

Sroviso  at  the  condorion  of  that  thirn  section.  He 
ad  let  pert  <A  his  honse  to  a  lodgo*,  and  the  lodger 
had  the  sole  use  of  a  furnished  bed-room,  and  the 
joint  use  with  daimant  of  another  room,  a 
sitting-room.  This,  however,  does  not,  in  my 
ojnnion,  make  the  daimaut «  \(Aa%  ooon^or  within 
the  proriso.  The  lodger  wo  not  the  occapier  of  a 
dw^ng  house  at  ul;  he  was  an  inmate  of  the 
honse  rather  than  an  occupier.  This  ^meal  musk  be 
allowed,  and  the  appellant  moit  be  odd  to  be 
entitled  to  the  franrtilawb 

WiLLBs,  J.— I  am  of  the  sane  o^on.  It  la 
quite  oot  of  the  question  that  we  shoiud  preraneto 
put  such  a  construction  upon  this  statute  as  that 
contended  for  by  tbe  respondent,  c<msist«itly  with 
the  view  we  take  of  what  the  L^islatnre  intended 
to  do.  The  only  safe  course  is  to  take  the  language 
used,  and  to  giro  it  a  plain  meaning.  The  wwds 
of  the  section  anilicaDla  to  this  caae  **tmttj 
man  shall  be  entitled  to  be  zesistmd  as  •  voter  for 
abtffoughwho"  .  .  .  "has  been  for  twetTemontha 
an  inhabitant  oocnplv,  as  owner  or  tenant  of  any 
dwelling-house  wiuiin  the  borough,"  .  .  .  "pro- 
Tided  that  no  man  shall  under  this  section  be  en- 
titied  to  be  registered  aa  a  voter  1^  reaaon  of  hi* 
bdng  a  jdnt  oocupierof  any  dwellin^honse.**  Wa 
should  next  condoer  whether  what  is  prwiA  fuck 
the  intention  of  this  section  S  is  in  aecofdanoe  with 
previous  legislation  and  dedsicma.  The  occupier 
must  be  tbe  person  who  has  the  general  oontrd  d 
the  outer  door,  and  this  would  clearly  be  the  con- 
dition of  the  claimant  her%  except  for  the  pforisa 
concerning  a  joint  ooenplar.  But  by  that  prorisa 
I  think  it  was  never  meant  to  exdude  an  owner  or 
tenant  upon  the  ground  that  his  lodger  had  a  right 
to  take  his  meals  in  a  room  other  than  that  wUch 
he  occnpied  as  a  lodger.  The  words  **  as  owner  at 
tenant"  are  not  necessarily  ezduded  from  the  sense 
of  the  proviso,  because  they  are  not  therdn  re- 
peated. This  section  deals  only  wUh  owners 
and  tenants,  and  the  proriso  cannot  ^ly  to 
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aaj  other  occapiera;  bjr  refereoce  to  the  section 
the  proTlflo  slioald  be  read  as  if  the  words 

"as  owner  or  tenant"  followed  "joint  occupier." 
This  lodger  has  a  divided  occupation  of  one  room, 
not  as  ail  owner  or  tenant,  but  as  a  lodger.  The 
4th  section  provides  that  a  lodger  shall  he  entitled 
to  be  registered  as  a  voter  who  has  occupied  lodgings 
Kparately  and  as  sole  tenant these  words  seem  to 
bemused  in  opposition  to  the  words  "joint  occupier," 
and  they  are  sufficient  to  describe  the  position  of  the 
appellant  with  regard  to  hia  dwelling-house.  Nov, 
turning  to  the  interpretation  clause,  sect.  61,  we 
find  "  dwelling-house  shall  include  any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  sepa- 
rately rated  to  the  relief  of  the  poor this  deflni- 
tion  does  not  exclude  a  honse  in  which  there  is 
such  a  joint  occupation  as  this.  As  the  position  of 
the  claimant  does  no^  depend  upon  the  respective 
values  of  the  two  parts  of  this  house,  it  is  not 
necessary  to  refer  to  sect.  29  of  the  Act  of  1832,  by 
which  joint  occupiers  were  qualified  to  vote  under 
certain  cireumsUmces.  This  conclusion  reconciles 
former  legislation  with  the  present,  and  the  present 
with  itself.  The  decision  of  the  revising  barrister 
was,  in  my  opinion,  wrong,  and  the  appeal  will 
therefore  be  affirmed. 

Kbatiso,  J.  —  I  am  of  the  same  opinion.  I 
cannot  help  thinking  that  this  section  it  qnite  clear 
npon  this  point  when  we  consider  the  previous  state 
of  the  law.  The  last  Act  was  passed  with  the 
object  of  extending  the  franchise.  Under  the 
former  law,  joint  occupation,  if  the  rent  of  each 
joint  occui^er^amounted  to  10^.  a  year,  gave  votes  to 
each.  Now  it  is  provided  that  the  limit  in  amount 
la  to  be  done  away  with,  and  that  the  rent  need  not 
be  10/.  a  year,  but  it  has  been  thought  necessary  to 
put  in  a  proviso  that  the  franchise  shall  not  be 
reduced  in  the  case  of  joint  occupation,  and  that 
nobody  who  is  a  joint  occupier  shall  be  affected  by 
this  third  section.  During  the  last  three  months  of 
the  qualifying  year  the  claimant  let  off  a  room,  and 
pomitted  his  lodgertouseanotber  room  occasionally, 
pat  he  kept  the  control  of  the  outer  door,  and  was 

i'uBt  as  much  an  inhabitant  occupier  of  the  dwetling- 
louse  as  he  was  before.  It  is  said,  however,  thai 
allowing  the  lodger  the  joint  use  with  himself  of  a 
house  other  than  that  which  he  occupied  separately 
and  as  sole  tenant,  disqualified  the  claimant,  because 
It  made  Um  the  Joint  occupier  of  part  of  the 
dwelling-house.  In  my  opinion  that  proceeding  had 
no  such  couieqneiice.  I  think  we  must  come  to  the 
concIusioD  that  the  appellant  Is  entitled  to  bo 
registered. 

Bbbtt,  J.— 1  am  of  opinion  that  the  appellant  is 
entitled  to  rote  under  this  sect.  8.  The  proviso 
vuts  a  certain  limltatiou  upon  the  direct  enactment, 
but  when  it  appears  that  the  section  Itself  relates 
only  to  "an  inhabitant  occupier,  as  owner  or 
tsnant,"  it  is  clear  that  the  subsection  can  have 
<mly  the  same  relation.  By  sects.  3  and  4  the  Act 
deals  with  the  two  classes  of  persons  qualified  to 
be  voters  for  boroughs,  ud  in  the  former  of  those 
Motions.** an  oceu^er"  is  meant  to  refer  to  every 
kind  occupation  different  from  that  of  a  lodger. 
By  previous  law  a  vote  was  given  for  joint  occupa- 
tion over  the  value  of  10/.  a  year ;  but,  in  order  that 
DO  analogy  might  be  drawn  from  that  law  to  the 
new  extensioo  of  the  franchise  this  proviso  was 
Dut  in,  but  with  no  reference  to  the  new  clasi  of 
lodgen. 

Jiitfffment  for  ajy>eflant. 

Jama,  Q.  C.  applied  for  costs  on  the  appellant's 
behalf. 

BoviLL,  C.  J.— It  is  not  usual  to  grant  costs 
^■galnBt  the  decision  of  a  revising  barrister. 


W11.LES,  J. — ^Under  the  circnmstances  of  tlus 
case,  there  oufi^t  to  be  no  order  as  to  costs. 

Attorneys  for  ai^llant,  JoAmon  and  ITeaAknilb, 
for  Rawton,  Gtorgt,  and  Wtide,  Bradford. 

Attorney  for  respondent,  Jah*  Cam,  for  ifcGocca, 
Bradford. 


OOUBT  OF  EZCHEaxnCB. 

Sspottsd  by  H.  LatflK  snd  B.  LuXLar,  Eaonk.  BurhUii- 
at-Law. 

Tutsom/,  Nov.  16. 

St  Tub   Bbtiblkt  CoiuiisnoinERS ;   Ex  parte 
Flirt  avd  FrrzGBRALO. 

Bribery  ammiuionera — Juriadiction  of—Adjourmat 
— Power  to  hold  iad^n<h»l  meetinga — Committal  for 
amtamt — Coiunt  oj  Semtary  of  State  to  adjoin- 
meni— 16  A*  16  Viet.  r.  fi7,  ss.  1,  4,  6. 

By  sect.  4  q/*  15  16  Ftef.  e.  B7,  the  conMusnoMM 
appointed  under  the  Act  to  make  iniptiry  a»  afbrmid 
in  ration  to  any  eomajf,  divition  0/  a  eamty,  eit), 
borough,  miverntjf,  or  p&ce,  ahall,  upon  thtir  tq^inl- 
ment,  or  within  a  rtammabh  time  ajierwarda,  go  to 
such  countg,  tpc.,  and  shall  from  time  to  tim  hold 
meetings  for  the  purposes  of  such  inquiry,  at  some  con- 
venient place  within  the  samr,  or  witkin  tea  miles 
thereof,  and  shall  have  power  to  adjourn  such  nuetiigs 
from  time  to  time,  and  from  any  one  pface  to  <ay  other 
place  within  such  eoRMy,  or  within  ten  mUa 

thereof,  as  to  them,  may  seem  expedient ;  and  sadi 
co>nmissi(mers  shall  give  notice  of  their  t^pointmentf 
and  of  the  time  and  place  of  holding  their  Jint  meet- 
ing, fry  publiehing  the  same  in  some  newtpaper  in 
general  circulation,  in  such  county,  or  the  iwyA- 
bomhood  thereof,  provided  alioays  that  stuA  conni** 
sioners  shall  not  adjovm  the  inquiry  for  any  period 
exceeding  one  week  without  the  consent  and  cqtproba- 
tton  of  cae  of  Her  Maftttg'e  Pfine^tai  Heer^aritt  0/ 
State: 

Hdd,  that  commissioners  appointed  under  the  Act  had 
power  to  hold  separate  inda>entfent  meetings  from 
time  to  time,  and  were  not  obliged  to  adjourn  at  tht 
close  of  every  meeting  in  order  to  keep  their  power 
alive  and  enable  them  to  meet  again. 

In  this  case  J.  Karslake,  Q.  C.  had  obtuned  a 
rule  nisi  for  a  Aoftsoi  corma  on  b^alf  of  the  aifiU- 
cants,  who  were  conflned  in  York  Castle,  under  the 
foUowing  drcumstances. 

Three  commissioners  had  been  appointed  to  in- 
quire into  alleged  corrupt  practices  at  the  last  elet- 
tion  for  the  borough  of  Beverley,  under  the  15  ft  16 
Vict,  c  67.  They  went  down  to  Beverley,  and 
held  various  meetings,  each  meeting  being  regularly 
adjourned  to  the  next  succeeding  meeting,  and  on 
the  18th  S^^t.  their  secretary  wrote  to  one  of  the 
Secretaries  of  State,  requesting  permission  to  ad- 
joum  the  inquiry  until  the  19tb  Oct.,  In  the  follow- 
ing terms : 

Sir.— I BQ  directed  hj  tlia  oomininloners  to  Inform  joa 
that  07  the  endof  iwxt  week  the  nriucipBl  bnsin«u  of  th* 
OommUBfen  will  be  eonolnded,  ua  they  woonlln^tj'  deaire 
roar  pnmiMioii  to  adjoom  the  inqoizr  from  Koadafa 
8epL  Snh  to  Moad«T  Oct.  19Ui,  at  whloh  Utw  data  tfasj 
hope  to  manHeHa  the  InqoliT  in  a  few  dajs. 

On  the  22  nd  the  Secretary  of  State  answered, 
giving  the  required  permission.  On  the  date  of  the 
receipt  of  that  answer  the  commissioners  agreed 
upon  such  adjournment,  and  an  announcement  that 
such  adjournment  would  take  place  was  publicly 
made  in  the  town  hall,  at  a  meeting  held  In  toe 
commiseionerB  on  the  26th  Sept  On  the  25ui  the 
commissioners  adjourned  to  the  27th,  on  which  day 
two  only  of  the  commissicHiers  attended,  examined 
witnesses,  and  adjourned  to  tbeipth  Oct.  On  Aat 
day  the  three  com^^i«^^^[^  ad- 


Be  The  Beveri.ev  Gomjiissionehb  ;  Ex  parte  Flint  and  Fitzgerald. 


Dee.  II.  1869.] 


THE  LAW  TIMES    REPOETS.-VfiLXXi^  V.8.-465 


Ex.] 


Be  Thb  Bkverlet  Cohhhsioiters  ;  Ax  parte  Flint  ahd  Fitzgjbbau). 


joorned  to  the  21gt.  On  the  2l8t  they  again  met, 
ind  the  applicants,  Flint  and  Fitzgerald,  having 
been  summoned  as  witnesses,  appeared,  but  refused 
to  be  Birom,  and  were  accordingly  committed  by  the 
commisiioiKn  for  coDtempb 

The  AttorMtf-Gtiuraff  the  SoUdUrr-QeMraly  and 
Artkibdld  now  showed  cause  ag^nst  the  rule.— 
First,  there  was  no  necessity  for  an  adiournment 
at  all  in  order  to  keep  the  commissioners'  powers 
alire;  secondly,  what  really  took  place  amounted 
to  a  Tilid  adjonroment.  This  is  a  commission  for 
the  pnrpoM  of  Inatituting  aa  inqairy,  and  to  that 
end  of  eXMDioing  witneues  aad  making  a  report. 
II  pnmoancet  no  judgment.  It  is  not  therefore  in 
any  sense  a  coort,  inasmach' as  its  functions  are 
not  jadiciaL  Now  the  presumption  seems  to  be  in 
fsTour  of  foch  a  body's  baTing  power  to  bold  inde- 
peodent  meetion  from  time  to  time.  The  other 
tide  wmu  to  9m.  to  shift  the  oniu  of  pro<rf  cm  to 
OS,  and  to  assume  that  the  commissioners*  func- 
tioDS  cease  in  the  absence  of  an  adjoarnment.  They 
import  the  analogy  of  the  court  of  quarter  ses- 
AoDty  but  that  if  considered  cannot  help  them ;  for 
to  stiatain  such  an  analogy  tlwy  must  contend  that 
the  fanctiona  of  the  oommiaaionen  are  limited  to 
one  day  in  the  abaeaoe  of  adjonroment.  Him  la  no 
analogy  whatever  between  a  court  of  quarter 
sessions  and  this  commission.  Adjottmmmit  in 
rdation  to  the  former  signifies  the  power  of 
dtsaolTiog  and  reconstituting  the  court  on  a  future 
^ly ;  if  the  court  separates  without  an  adjournment 
there  la  an  end  of  it,  for  the  act  of  adjournment  can 
only  be  done  by  the  court  which  naa  ceased  to 
exist.  Nov  there  is  nothing  like  dissolution  and 
reconstitution  of  the  commission.  Haring  shown, 
therefore,  that  tiie  analogy  of  a  court  is  fallacious, 
let  us  look  to  the  words  of  the  statute.  The 
flnt  part  of  the  4th  section  clearly  gives  the 
power  to  bold  distinct  independent  meetings.  This 
general  power  ought  not  to  be  held  to  be  cut  down 
•Kept  by  clear  and  express  words.  Now  the  subse- 
quent words  of  tiie  statute^  not  purporting  to  be 
restrictive,  ooght  not  to  be  construed  as  sow,  inas- 
moch  as  a  most  reasonable  meaning  can  be  other- 
wise given  to  them.  Various  cases  might  arise  in 
which  the  power  of  continuing  one  meeting  to  a  sub- 
sequent occasion  might  be  most  eminenUy  useful. 
With  respect  to  the  ptoviao  at  the  end  <^  the  sec- 
tion, it  is  clear  that  that  cannot  have  the  «Bect  of 
making  an  adjournment  necessary.  The  provi- 
sion there  is  against  an  adjournment  of  the 
"  inquiry,"  not  of  the  '*  meeting."  The  word 
"adjournment"  is  clearly  only  used  here  in  the 
popular  sense  of  posl^Kinement  Then,  if  an  adjonm- 
ment  were  oecessarrt  it  ia  submitted  that  there  was 
a  valid  one  here.  AU  three  coromisslonm  announced 
their  ioteniion  to  adjourn  at  the  meeting  of  the2t>Ui, 
aad  the  meeting  of  the  27th  was  a  mere  nullity  if 
the  other  side  be  correct  [Kellt,  C.B. — Does 
that  amount  to  an  actual  adjournment  ?  It  is  only 
&n  expression  of  inteution,l  The  adjournment,  how- 
ever, on  tiie  27Ui  was  valid  ocoording  to  onr  conten- 
tion. All  three  oommissiimers  bad  agreed  upon  it, 
and  exercised  their  discretion  in  reference  thmto ; 
it  would  lead  to  the  utmost  absurdity  and  inconve- 
nience if  tbe  announcement  of  it  by  two  were  in- 
anfflcient.  If  one  commissioner  were  talun  suddenly 
ill  or  faint,  or  a  railway  accident  prevented  his 
anirat  at  the  place  U  meeting  in  time,  tbe  whole  of 
the  proceedings  would  omne  to  an  end  if,  m  con- 
tended, neither  the  commissioners  present  could 
adjourn  nor  all  tiie  oommissioners  subseqnently 
hold  a  fresh  meeting.   Tbey  cited 

King  t.  Whitaker,  9  B  A  C.  tlS ; 

(TriiuUey  v.  Barlcer,  1 JB.  &  P.  229 ; 

fi^.T.  Coroner  ^  Dover,  10  Jnr.  N.  3. 1150;  U 
L.T.Bep.N.i;488; 


King  V.  jMlices  of  Kiddleten,  S  B.  A  Ad.  1113 
6  C.  4  P.  90. 

Sir  J.  Karshke,  Q.  0.  Steigh^  Serjt.,  and  Morgan 
Howard  supported  the  rule.— In  the  first  place,  the 
meeting  must  be  adjourned  ;  secondly,  there  was  no 
such  adjonmment  here.  It  is  not  contended  that  there 
is  a  precise  analogy  between  the  commissioners  and 
a  court,  but,  inasmuch  as  they  derive  their  powers 
from  the  Act,  they  must  follow  the  [^visions  of 
the  Act  In  the  exercise  of  them.  Now,  it  is  dear 
fn»n  tiie  consideration  of  the  whole  of  the  pro- 
visions of  the  4th  section  that  thoogh  the  commis- 
sioners might  from  time  to  time  hold  meetings,  all 
meetings  subsequent  to  the  first  were  to  bo  held  by 
adjournment  from  it.  Provision  is  made  for  notice 
being  given  of  the  first  meeting,  but  not  for  any  of 
the  subsequent  meetings,  obviously  becaaso  it  was 
contemplated  there  would  be  an  adjournment.  The 
word  "adjourn"  has  a  well-known  legal  meaning; 
it  is  not  to  be  assumed  that  the  Legislature  which 
was  using  the  word  in  its  proper  sense  in  various 
contemporaneous  Acta  did  not  mean  to  use  it  in 
the  same  sense  here.  Tbe  power  given  to  adjourn 
would  be  nugatory  and  superfluous  if  the  commis- 
sioners had  power  to  meet  from  time  to  time  afresh, 
without  adjonmment.  The  arguments  derived  from 
the  possible  inconveniences  which  might  arise  from 
the  necessity  of  adjournment  apply  equally  well  to 
the  necessity  of  adjournments  of  the  court  of 
quarter  sessions.  Yet  the  Legislature  in  that  case 
have  thought  it  proper  that  an  adjournment  should 
be  necessary.  The  provision  at  the  end  of  the 
section  shows  nnmistakeably  what  was  intended. 
There  is  no  difference  between  the  "  inquiry  "  and 
the  "  meeting."  It  is  clear  that  it  was  intended  that 
the  meeting  should  be  adjourned  from  time  to  time, 
but  in  order  to  prevent  protracting  the  inquiry  un- 
necessarily no  adjournment  was  to  be  for  more  than 
a  week  without  the  approval  of  the  Secretary  of 
State.  This  provision  only  applies  to  adjournment', 
and  if  the  contention  on  the  other  side  be  correct, 
a  fresh  meeting  might  be  held  at  any  interval.  Thus 
giving  the  word  "  adjourn"  its  proper  legal  significa- 
tion, a  reasonable  construction  is  found  for  the 
whole  of  the  provisions  of  the  4th  section.  Surely 
this  is  to  be  preferred  to  m  eonstmction  which  gives 
A  wholly  incorrect  meaning  to  the  word  "  adjourn,* 
and  makes  great  part  of  the  aection  surplusagel 
Then,  if  an  adjournment  was  necessary,  there  was 
not  a  valid  one  here.  The  adjournment  must  be 
the  act  of  the  commissioners  acting  qit&  commis- 
sioners. They  have  an  important  diacietlon  to 
exercise  as  to  time  and  ^ce.  Tliey  cannot  dele- 
gate the  matt»  to  one  of  tlieir  nnmber ;  all  three 
must  exercise  their  discretion,  and  so  all  three  ought 
to  be  present  to  make  up  their  minds  at  the  time 
and  place  of  adjournment.  Moreover,  an  adjourn- 
ment for  an  interval  of  more  than  a  week  without 
the  permission  of  the  Secretary  of  State  is  void. 
Here  the  adjournment  till  the  19th  Oct.  was  with- 
out antiiority,  for  the  permission  given  by  the 
Secretary  of  State  was  to  an  adjournment  from  the 
27th  Sept.  to  the  19th  Oct.  The  Seci-etary  of  State 
has  a  discretion  to  exercise  In  the  matter,  and  it 
might  well  be  that  ho  would  have  refused  to  allow 
an  adjournment  from  an  earlier  period  than  the 
27th ;  he  might  have  said,  Why  do  you  propose  to 
waste  the  time  ontQ  the  27th  ?  "  The  permission 
given  by  him  cannot  be  exceeded,  and  it  presup- 
posed a  valid  meeting  on  the  27th.  [Kbllt,C.  B. 
— Suppose  "  adjourn  "  in  the  section  merely  means 
"  postpone  F"]  I  contend  that  the  same  reasoning 
would  apply.  [Chankell,  B.— Giving  the  applica- 
tion a  fair  and  reasonable  construction,  may  not  Its 
substance  be  an  application'  to  postpone  the  inquiry 
till  October  ahortfy,  without  refers noe.  to  the  epefc 
date  of  the  meeting  froD6ij^^b54*e>0gP&' 
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was  to  be  ?]  All  the  facta  are  agaiost  such  a  con- 
fltruotioa.  The  other  commiiiiODen  Derer  agreed  to 
m  gulled  for  a  poatponement  from  the  2&ih,  but 
from  the  27Ul  Thcj  cited 

The  BKB^ttAairy  com,  Falc.  ft  Ilti.  S74; 

The  LiAwni  ease.  Wolf,  ft      225, 233; 

3ft4Wm.4,  0.22,  8.89; 

4ft5Yict.  0.45.8. 12; 

11  ft  12  Tiot.  0.  98,  a.  73  i 

28  ft  29  Vkst.  0.  8  ; 

ii.T.PoMead,Str.l263; 

tXAreu  t.  Tk«  Tomar,  4v.  Bailtooy  Gompmy. 
L.SBP.8BZ.U8;  U £ T.  Bap.  N.  S.  891 

Kkllt,  C.B. — ^The  qaeationa  raiacd  in  this  caae 
an  of  great  importance,  inajmuch  u  they  not  only 
innlTa  the  libortj  of  the  aabject,  bat  oar  decision 
moat  goTem  the  proceedinga  which  maj  take  place 
under  fnture  commissions.  Under  these  circum- 
stances we  thought  it  right  to  grant  a  rule,  in  order 
that  matter  might  be  folly  discussed,  and  the 
■argnmente  on  both  sides  considered.  That  has  now 
been  done,  and  I  am  of  opinion  withont  any  donbt 
the  role  ahould  be  diacharged.  Tlie  facu  of 
tiie  caae  lie  In  a  rtry  narrow  oompan.  It  appears 
that  three  gentlemen  were  anxnnted  to  act  aa  com- 
miaaioDGn.  They  went  down  to  Beverley,  and  held 
•ereral  meetings  at  wliich  witnesses  were  examined, 
«od  variooB  proceedings  took  place.  All  these 
jneetings  it  is  admitted  were  perfectly  r^nlar,  but 
about  the  last  week  in  September  the  Gommisnoners 
thought  it  expedient  to  put  off  further  meetingB  for 
a  longer  interral  than  a  week,  viz.,  till  Octobtf. 
Accordingly  they  oommonicated  with  the  Secretary 
of  State,  and  receiTed  pennisaion  from  him  to 
adjoom  from  the  27th  Sept.  to  the  19th  Oct. 
His  answer  was  leoeired  protwbly  on  the  23rd  Sept., 
and  on  the  date  of  anch  receipt  the  commisnoners 
«U  agreed  to  each  adjournment,  and  it  was  publicly 
annoanoed  that  sudi  adjonrnment  would  take  [dace 
in  the  Town  Hall  at  a  meeting  that  took  place  on 
the  25ttL  Tbls  meeting  was  duly  hehl  by  all  three 
-commissioners,  and  the  ioqairy  was  then  postponed 
till  the  27th.  On  the  27th  a  meeting  was  held,  at 
which,  howerer,  only  two  oooraiissloiwrs  were  pre- 
sent, and  then  tiioae  two  oommissionen  expressly 
poatoancd  the  inquiry  till  the  19th  Oct  It  is  in- 
listed  that,  only  two  commiasioneta  being  preaent 
the  meeting  was  iUTalid  ;  and  that,  supposing  eren 
that  the  act  of  a  majori^  of  the  commisnoners 
woold  be  Talid,  it  ia  neoessafy  that  the  whole  body 
■dionld  ba  pnaent  at  a  meeting;  but  on  that  point, 
■a  it  doea  not  necesearHy  ariae  at  it  seems  to  me,  I 
«TpfMi  no  opinion ;  not  so  much  because  I  feel  any 
donbt  on  the  point,  aa  because  I  think  the  safest 
-conrae  in  inch  a  case  ia  that  there  should  be  no 
Judicial  expresnon  of  (^nion  on  a  point  that  la  not 
directiy  inrolTed  in  the  dedaion  at  whidi  the  court 
baa  arrlTcd.  Putting  aside,  t!»erefore,  this  question, 
■mbA  aaainning  that  the.meMiiv  being  of  two  only, 
and  an  at  that  meeting  the  diacretion  of  three  not 
being  exercised,  the  meeting  was  iovalid,  and  that 
■conaeqnentiy  ail  the  proceedings,  including  the 
adjournment  were  Toid,  and  must  be  treated  aa 
nerer  haTtng  taken  place  at  all,  the  qveation  arises 
labether  any  adjoDmment  vaa  neceaaary  aoccvding 
to  the  nrorfriaaa  of  the  Act.  It  is  contended  that 
pcoceeoings  under  these  commissions  are  analogous 
to,  or  ia  the  nature  of.  Judicial  proceedings,  and 
that  oooseqnently  at  any  meeting  of  tiie  oommia- 
dooen  an  adjournment  from  time  to  time  is 
neoeaaaiy,  M  in  the  case  (tf  a  meeting^  magiatiatea 
at  loarter  naakna.  Vow,  in  my  <qdnion,  this 
■ooamdsaian  doea  not  oontitata  a  eonrt  at 
all— it  is  a  mere  commianon  authorising  cer- 
tain penons  to  prosecute  an  inquiry,  and 
iaddentally  to  the  exerdae  of  sadi  authority  in  one 
inatanoB^  and  it  vonld  appear  in  on^  one  imtanoe^ 


to  exercise  powers  of  a  judicial  diaracter ;  that  ii  to 
lay,  on  a  witness  appearing  and  being  guilty  of  a 
contempt,  tixy  hare  power  to  punish  sneh  oon- 
tempt  as  any  one  of  the  courts  in  WeatmioitR 
Hall  would  hare  power.   That  power  is,  howerwr, 
only  incidental  to  the  main  object  of  the  commis- 
non,  and  doea  not,  in  my  (^ion,  constitute  the 
commissioners  a  court,   or  create  any  of  tta 
anakigiea  of  a  court  of  justice.       brothw  Cleaabr 
baa  zefened  to  I«Td  Ooktf a  writinga  with  laferoM 
to  the  funetnns  of  comoiiaslnaers,  bat  the  eomnd^ 
skmers  therereferred  to  are  audi  aa  CTSfciae  functicM 
in  th^  nature  judicial.  We  are,  thcreftw*,  aet 
called  upon,  I  think,  to  ooander  the  analogy  of  a 
court  of  jostioe  or  the  doctrines  laid  down  by  Lord 
Ocike,  whi<^  hare  been  refemd  to^  for  it  wpeaii 
to  me  that  the  powan  of  tfieae  conmiadoBm 
depend  wMrely  upon  tiie  terma  of  the  Aet  of 
Parliament  under  which  they  are  appointed.  The 
queatiw,  therefore,  is,  whether  the  commtssioiier^ 
in  prosecuting  their  inquiiy,  must  be  taken  to  be 
authorised  to  hold  only  one  single  meeting  as  kxw 
as  it  is  necessary  the  inquiry  should  be  continue^ 
or  sereral  sneceacin  indqieiident  meetioga,  aot  to 
be  holden  by  adjounnaent  fian  the  original  a>eet> 
ing,  but  from  time  to  time,  aa  tin  iwosecution  of 
the  inquiry  may  laqtdie.   Now,  by  tiie  6lh  secliou 
we  And  that  the  oommistioners  mall,  by  all  snch 
lawful  means  as  to  them  appear  best,  with  a  riew 
to  tha  disoorery  of  the  truth,  inquire  into  the 
manner  in  wUdi  the  deetion  ha»  been  ooodnoted, 
and  whether  any  corrupt  pntctloes  have  been  com- 
mittod  at  audi  election.  By  the  4th  section  it  it 
provided  that  the  oommiadonen  appointed  under 
this  Act,  to  make  inquiry  aa  aforesaid,  diall,  upon 
their  appointmeni,  or  within  a  reascmable  time 
af  terwMda,  go  to  aoch  oonnty,  dividon  of  a  counts, 
d^,  boro^^  uniTeni^,  or  {dae^  and  AdI,  inm 
time  to  time^hold  merai^  forthe  porpoaea  of  luA 
inquiry  within  the  same  or  within  ten  miles  thaieot 
Mow  here  we  And  by  theae  aactiooa  genefal  powen 
given,  whidi,  if  not  restrained  in  any  way  in  any 
othw  part  of  the  Act,  certainly  eaablee  tlie  com- 
nisdooera  to  praaecute  their  mquiry  by  boUing 
meeting  after  meeting,  aa  in  the  ^erdoe  of  Mt 
dlsouthNi  they  may  think  best  lor  tbepoiposead 
andi  iaqaiiy ;  and  if  the  4lh  section  atopped  here 
it  wonh)  be  perfectly  clear  that  the  commia- 
skmeia  could  bold  fresh  indqieadent  meetings 
without   adjoinnment  from  one   to   the  otlier. 
Ihe  section,  however,  nooeeda  as  follows :  "  Aad 
ahaU  have  power  to  adjoam  aadi  meetiags  fnm 
tiaie  to  time  inm  aaj  on*  place  to  any  o^er  place 
within  audi  consly,      aa  to  them  may  aeem  expe- 
diant ;  and  snch  commissionera  shall  give  notice  d 
their  appoiatment,  aad  <^  the  time  and  pLuse  d 
hddiag  their  flrot  meeting,  by  pnblisbiog  the  same 
in  soma  newspaper  in  general  drcnlati<w  ia  anch 
eooB^,"  ftc.  Now  it  is  oontoided,  in  mpnort  of  tha 
rule,  that  the  provision  for  giving  soooo  of  the 
fliat  meeting  ahowa  that  thia  ia  to  be  the  only 
msating  eoBCept  those  by  adjoununent,  whkdi  are  aU 
to  opaaata  merdy  in  continoanee  of  thia  origind 
meeting.  The  oseof  thoczpresdm  "fiiat"  aeema 
to  ate  to  be  somewhat  againat  this  contentko^ 
bat  I  do  not  rdy  very  mnch  on  Aat.   When  wo 
lode  to  the  niUure  of  dw  rinaamiailoiim'  fkBO> 
tioas,  we  shall  And  the  atroagost  reaaona  agalast 
giving  the  worda  ni  tin  aeetioa  the  moaning  ca^ 
tended  for  in  support  of  the  rale,  and  in  favour  «f 
the  meaaiog'a  bdng  tliat  snooeadTe  mcettnga  may 
bo  hdd.  Why,  for  iaataaoe^  after  one  or  mon 
meeti^  have  been  held  tor  the  puipoeea  of  tin 
inquiiy— of  which  due  notico  baa  hem  given,  and 
all  that  remaina  to  bo  done  afterwaida  ii  for  the 
oooudaaioaen  to  meet  to  condder  the  cwideooeand 
agKo  aa  to  thdr  i^ort,  a  ueetiog  at  wUdi  no 
portioo  of  tb.  S^,>^,  g^^gl^tltkd  to 
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attend — should  it  be  neoeeiery  that  uaj  adjournmen  t 
should  take  place  from  the  last  public  meeting  7 
Again ;  the  Act  says,  that  if  the  comnussioners  Qod 
corrapt  practices  to  bare  been  committed,  they  may 
nuke  the  like  inquiries  cooceming  previous  elec- 
tiooi ;  haviDg  coucluded  thdr  inquiry  as  to  the  last 
Section,  tiwy  may  wish  to  conuder  vhether  they 
vill  come  to  the  conclnslon  that  corrupt  practioea 
hare  been  committed,  and  accordingly,  whether  they 
will  inquire  into  prerioue  elecUons  or  not  Why,  in 
thia  case,  should  an  adjournment  be  necessary  when 
it  is  DDcertain  whether  any  farther  meetings  are  to 
be  held  or  not,  and  nothing  can  be  setued  as  to 
tbe  time  or  place  of  such  meetings,  if  any  he  held? 
It  seems  by  far  the  more  reasonable  constroctloa 
that  these  meetings  may  be  separate  independent 
meetings.  In  some  cases,  and  as  to  some  meetings, 
dicumstances  may  require  express  adjournment, 
bet  in  oUier  cases  it  may  be  wholly  unnecessary  and 
eren  inappropriate.  With  reference  to  tbe  words 
reUtiiw  to  adjournment,  it  is  to  be  obserred  that 
they  do  not  say  that  the  commissioners  "shall 
adjourn,"  but  that  they  ■*  shall  have  power  to 
adjoora  from  time  to  time  and  from  any  one  place 
to  any  other  [dace  within  such  county."  As  I  said 
before,  if  the  section  stopped  before  those  words  it 
would  dearly  give  power  to  hold  fresh  independent 
wipptinga^  and  why  sboiUd  these  words  be  considered 
ss  restricting  tbe  prerioos  part  of  the  section. 
Ilieir  natural  meaning  is  not  that  the  com- 
missioners are  bound  to  adjourn,  but  that  they 
may  do  so  if  they  tliink  fit.  A  witness  mi^t 
be  describing  some  transaction  in  which  knowledge 
of  the  positioD  particular  localities  might  be 
aNOitial  to  onderitandlng  lus  evidence,  and  tbe 
commissioners  might  desire  to  look  at  tbe  spot  for 
diemselves;  and,  baring  done  so,  to  return  and 
proceed  with  the  meeting.  If  a  particular  witness 
were  unwell,  tliey  might  think  it  expedient  to 
adjourn  to  his  residence  and  take  his  eridence.  At 
most  tbis  is  bat  a  power  contained  in  the  Act,  and 
eaonot  be  construed  as  intended  to  restrict  j^wers 
giren  in  the  previous  part  of  the  seotion.  It  is  said 
that  adjournment  is  always  neoessaiy,  foe  how  dse 
are  pec^e  to  know  when  the  nast  meeting  wUl  be 
held.  The  answer  is,  in  the  same  way  as  any  oue 
else  who  is  not  preeent  at  the  meeting.  A  witness 
who  has  not  been  required  to  gire  his  evidence 
beftm  must  hare  a  fresh  notice.  Notice  may  be 
giren,  under  the  general  powers  of  the  Act,  by 
advertisenMat  or  otherwise.  It  is  ssid  that  the 
masningof  the  Act  must  be  taken  from  the  analogy 
ofooarts,(w  other  commissions,  where  an  adjonm- 
iient  is  absolutely  necessary ;  and  the  L«gislatnre, 
in  tuiog  this  w<wd  "adjourn,"  must  be  taken  to 
have  meant  to  use  it  in  the  striet  technical  sense 
denred  Ixom  sodi  analogy ;  but  if  that  constmction 
wtse  pot  on  the  statute  the  greatest  mischief  and 
imnnreniaioe  might  arise.  If  Crom  illness  er  any 
accident  a  meeting  appointed  cannot  be  held,  the 
whole  prooeedings  will  be  at  an  end.  The  argn- 
nattt  ab  uKoeaeaMatt,  it  is  mrged,  ought  be  e^iellr 
well  i^^ied  to  the  ease  of  qoartec  sessioos^  and  yet 
the  Legialatare  hsa  dea^  reodsredan  a^jonrnmeat 
memury  in  their  ease.  But  it  is  clear  that  in  tbe 
OH*  of  a  niinnilssinn  like  this  tha  misdiief  and 
teomveDienee  are  so  much  more  likely  to  occur  that 
the  two  cases  an  not  really  aoalogous;  and  we 
ought  not,  unkas  oompelled  by  the  stroogest  and 
dearest  words,  to  hold  the  same  rule  to  have  been 
intoided  to  apply  to  both.  Bat  now  we  cone  to 
tta  words  at  nia  end  of  the  aectioi^  and  it  is  ssid 
tf«t  tbsee  show  an  adjowuBtat  to  be  aeoessary. 
Tb^  mre  these :  "  Flovided  always  that  sodi  coin- 
ndasiMKn  shall  not  adjoora  the  inquiry  for  any 
liarfod  exceeding  one  week  Without  the  consmt  and 
approbation  of  one  of  her  Majesty's  Priacipal  Seere- 
tiitea  of  State."  The  viioieqaestioii  with  zefaranoe 
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to  this  proviso  turns  on  tiie  word  "  adjourn ;"  if  it 
implies  that  no  meetiag  can  be  held  other  than  the 
original  meeting  except  by  adjournment,  and  that 
no  such  adjournment  shall  be  beyond  a  week 
without  the  permission  of  tbe  Secretary  of  State, 
tben,  of  course,  no  meeeting  can  be  good  unless 
there  have  been  a  regular  adjournment  from 
tbe  previoas  one;  but  it  seems  to  me,  lookiop 
to  the  whole  of  the  Act,  that  this  proviso 
means  nothing  more  than  that  they  shall  not 
protract  the  inquiry  by  holding  meetings  at  greater 
intervals  than  a  week  without  the  permission  of  the 
Secretary  of  State ;  and  if  they  find  it  necessary  to 
hold  a  meeting  at  a  greater  interval,  tb^  must 
apply  for  that  permission.  The  word  "adjourn"  in 
tbia  place  merely  means  "  postpone  "  in  my  opinion, 
and  all  that  is  required  is  permission  to  poatpone- 
the  inquiry  beyond  a  week.  That  permission  tbe 
commissioners  clearly  got,  and  public  notice  was 
given  on  the  25tb  Sept.  that  the  inquiry  would  be 
postponed  until  the  19th  Oct.  The  other  clauses  at 
the  Act  seem  to  me,  like  those  which  I  have  read, 
uniformly  to  point  to  the  condusion  that  the  powers 
conferred  on  the  commissioners  are  not  in  their 
nature  judicial,  and  that  it  was  not  intended  to 
encumber  them  in  an  inquiry  of  this  sort  with  the 
forma  of  judicial  procedure;  veir  genoal  and 
extensive  powers  are  given  to  them  for  the  purpose 
of  elidting  the  trutb ;  they  are  to  use  all  such  lawf  nL 
means  as  to  them  may  seem  best.  The  words  of  the 
4th  section  certainly  bear  the  coostrnction  that  they 
may  from  time  to  time,  as  they  deem  it  expedient 
for  the  purposes  of  the  inquiry,  hold  separate  and 
independent  meetings  ;  and  it  seems  tome,  from  the- 
rvry  natore  of  tbe  inquiry  that  they  were  to  hdd, 
absdutehr  necessary  that  they  should  have  such 
power.  Under  these  circumstances  I  am  of  (^imnk 
that  the  rule  should  be  ttischarged. 

Chabhbll,  B.— I  am  also  quite  satisfied  that  the- 
rule  should  be  discharged.  These  commissioners' 
were  acting  under  15  &  16  ^t,  c  57,  and  I  quite 
agree  with  tbe  argument  that  their  anthcffi^  de- 
poids  wbdiy  upon  the  terms  of  that  Act  If  they 
woe  not  exercising  that  authority  when  they  made 
those  committals,  the  applicants  are  entitied  to  be- 
discbuged  out  of  custody.  Admitting,  then,  that 
they  were  merdy  the  creatures  ot  tbe  statute,  the 
question  arises  whether  by  the  statute  they  were- 
bound  to  adjourn  their  meeting  from  time  to  time  in 
order  to  ke^  the  wliole  proeeediogs  alive ;  and  they 
have  been  compared  to  a  court  to  which  anadjoBzn-^ 
■Mot  ia  necessary.  Now  it  is  true  that  by  the 
statate  they  are  entiUed  to  exercise  some  powers 
which  a  court  of  lav  may  exercia^  and  in  a  similar 
way,  but  that  does  not  i"  my  opinion,  constitute 
ttaesaacourt  If  the  4th  section  stopped  at  the  words. 
"  ten  miles  therei^"  I  shonld  have  thon^  the 
case  clear  beyond  all  reasonable  doubt  •od  that 
these  were  commisiioDers  acting  wi^  express- 
powers  to  hold  meetings  from  time  to  time.  But  a. 
difficulty  has  been  suggested,  arising  from  the  sub- 
sequent  part  of  the  section,  which  says  that  tbepr 
shall  liave  power  to  adjourn.  Tbe  ^lestioo  ia> 
what  oMutmetion  is  to  be  pat  i^on  the  wocd 

adjourn  "heoa^  and  inthepnnriso  at  tbe  nod  oC 
the  section?— whether  it  is  te  be  consbroed  as  in> 
volving  the  necessity  for  aa  adgnnnment  in  tha 
strict  sense  of  the  tecnn,  or  merely  as  used  in  A- 
more  popular  sense,  and  referring  to  postponcmaU. 
Now  it  is  worthy  of  observation  that  the  adjoont* 
aunt  is  osatempUted  la  two  points  of  view:  flieV 
with  regicd  to  time;  and  seooadljt,  with  regard  to 
place.  With  reflect  to  the  lattw,  the  commia* 
Bioners  are  empowered  to  adjourn  to  any  place 
witiiin  the  limits  of  their  authority  without  any 
saactien;  but  respect  to  time,  they  cannot 
adjoun^sD  that  man  than  a  week  shall  da^  ia. 
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tbe  prosecution  of  the  inquiry,  unless  they  obtain  the 
approral  of  the  Secretary  of  State.  The  concluding 
words  of  the  4th  section,  which  make  the  approviJ 
of  the  Secretary  of  State  necessary  are  only  reatric- 
tire  of  the  powers  of  adjournment  preriously  given, 
but  the  fith  section  is  a  positive  enactment,  and  by 
that  the  commissioners  are  empowered  with  sum 
consent  and  approbation  as  aforesaid  to  hold  me«t* 
logs  ia  the  cities  of  London  and  Westminster,  and 
to  adjourn  the  same  from  time  to  time,  ia  they 
mapr  deem  fit.  I  cannot,  on  iooking  at  these  pro- 
Tisiona  as  a  whole,  come  to  the  conclusion  that  the 
proTisiona  relating  to  adjournment  were  inteoded 
to  restrict  the  previous  words  which  give  power  to 
hold  meetings  from  time  to  time.  It  seems  to  have 
been  supposed  that  the  effect  of  the  decision  of  the 
Queen's  Bench  is  to  make  the  words  relating  to 
adjournment  mere  surplusage;  but  I  do  not  think 
that  any  of  the  expressions  used  by  the  judges 
there  could  have  been  meant  to  be  taken  in  this 
senw.  It  may  be,  and  that  was  probably  all  that 
was  intended,  that  it  was  not  necessary  for  the  pur- 
pose of  coDtiaoiDg  to  hold  meetings,  to  exercise  the 
power  of  adjournment  given  by  the  middle  part 
of  the  4th  section,  yet  that  power  may  be,  aa 
in  the  cases  suggested  by  the  Lord  Chief  Baron, 
«niaently  luefuL  I  do  not  think,  therefore, 
that  those  irordi  are  sarplasag^  but  I  cannot 
come  to  the  conclusion  that  they  are  intended 
to  be  restrictive.  If  the  true  construction  of  the 
Act  be  such  as  I  have  mentioned,  then  all 
its  requirements  were  complied  with  in  this  case. 
The  postponement  of  the  further  prosecution  of 
the  inquiry  till  October  was  approved  of  by  the 
8ecretU7  of  State,  the  commissionera  alt  agreed 
opon  each  adjournment,  and  public  notice  was  given 
that  it  would  he  ao  adjourned  or  postponed  tmtil  the 
19th  Oct.  What  occurred  on  the  27th  Sept.  may  be 
treated  as  a  nullity,  and  there  was  therefore  a  valid 
postponement  made  at  a  meeting  at  which  all  three 
commiuioners  were  present.  It  was  argued,  with 
relation  to  the  postponement  till  the  19th  OcL,  that, 
an  adjoammentbdng  necessary,  there  was  virtually 
no  coDsent  to  such  adjournment  as  took  place,  be- 
cause the  approval  of  the  Secretary  of  State  must 
be  taken  with  reference  to  the  application  on  the 
18th,  which  was  not  for  an  adjournment  from  the 
25th,  but  from  the  27th,  and  that  there  was  no  spe- 
tiflc  uoDsent  by  reason  of  the  informal  meetiog,  the 
consent  presupposing  a  valid  adjournment  on  the 
37th.  On  that  point  I  decline  to  offer  any  opinion, 
for  in  my  view  it  is  unnecessary  to  decide  it,  if  I 
am  ri^ht  as  to  the  construction  of  the  statute,  and 
no  adjournment  was  necesiaiy  to  keep  the  powers 
of  the  craunliaioners  alive. 

PiooTT,  B.— I  am  of  the  tame  opinion.  The 
qneition  la  whether  the  oommiasioners,  when  they 
made  tliia  committal,  wero  acting  within  their 
powers.  These  powers  are  preacribed  by  the  Act 
under  which  they  were  appointed.  We  must  give 
this  Act  a  reasonable  construction,  looking  to  the 
mbject-matter  with  which  it  deala;  and  I  think  in 
■o  doing  it  will  be  found  there  »  no  real  am- 
biguity in  it,  and  that  the  prorisiona  of  the  4th 
83cUon  are  all  very  easily  reconcilable.  It  pro- 
Tides  that  the  commissioners  shall  go  down  to  the 
place  where  the  inquiry  is  to  be,  and  may  hold 
meetings  from  time  to  time  for  the  purposes  of 
audi  inqniry.  If  the  lection  had  sto^Kd  there, 
then  would  hare  been  no  room  for  contention  aa 
to  its  meaning ;  bat  tt  goes  on,  and  adda  a  power 
of  adjonniment  from  time  to  time  of  such  "  meet- 
ings." I  confess  I  cannot  imagine  words  more 
unapt  to  lay  down  tbe  necessity  of  an  adjournment 
from  day  to  day.  The  words  purport  to  give  a 
"  power"  not  to  resMct  previous  powers.  Such  a 
->ower  la  hy  no  meana  anperfloooa.    Cases  may 
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easily  be  imagined  in  wliich  the  necesrity  for  its 
exercise  would  arise.  The  summons  to  a  witness 
would  require  attendance  at  the  time  and  pl«« 
apecifled.  If  a  witness  summoned  were  not 
examined,  it  is  quite  clear  if  the  pon-er  of 
adjournment  were  not  exercised,  he  mutt  be 
summoned  over  agun.  Then,  thirdly,  comes  the 
proviso  which  sets  a  limit  to  the  power  of 
adjourning.  Thu  seems  to  me  to  make  no  differ- 
ence ;  it  does  not  imply  that  the  meeting  must  be 
kept  alive  by  adjournment,  or  else  that  the  powers 
of  the  commisaioncra  wilt  come  to  an  end.  The 
word  adjourn  may  be  used  in  a  strict  technical 
sense  as  with  reference  to  the  court  (rf  qnarter 
sessions ;  but  it  may  also  be  used  in  a  more  popular 
sense,  aa  meanin  i  merely  postponement,  fbt 
provision  is  merely  that  the  inquiry  shall  not  be 
postponed  beyond  the  certain  limit,  without  the 
consent  of  the  Secretary  of  State.  It  is  clear  that 
the  comoiissioiicrs  did  not  postpone  the  inquiry 
beyond  the  week  without  the  ccnsent  of  the  Secre- 
tary of  State.  They  agreed  to  postpone  the  meetbg 
from  the  25th  to  the  27th ;  so  far  they  required  no 
permission.  For  the  postponement  till  the  I9th 
Oct.,  upon  which  they  oil  agreed,  and  of  which 
notice  was  given,  they  had  the  requisite  approval. 
Tbe  question  is  whether  the  consent  and  all  tbe 
subsequent  procecdinn  became  Toid  becaose  do 
valid  meeting  was  held  on  the  a7th,  I  cannot  come 
to  such  a  conclusion ;  reading  the  word  *■  adjourn  " 
as  meaning  **poatponcment,"  with  reference  to  this 
point,  for  Mch  postponement  they  had  permission. 
If  we  come  to  the  conclusion  that  no  formal  ad* 
jonrnment  was  necessary,  it  seems  to  me  to  follow 
that  all  that  was  requisite  to  give  the  eommisrioneia 
jurisdiction  existed  in  this  case. 

CLEiSRT,  B. — I  am  of  Uic  same  opinion.  Tbe 
question  is  whether  the  meeting  of  the  Slat  Oct 
was  a  valid  meeting  of  the  commissioners  under  the 
Act.  It  is  argued  that  it  was  not,  becauK  their 
powers  had  come  to  an  end  for  want  of  a  previona 
adjoummfflit.  It  is  alleged  in  answer,  first,  that  no 
such  adionmment  was  necessary;  and,  secondly, 
that  If  It  were,  there  was  a  valid  adjoumment 
"Sow  a  commission  under  this  Act  does  nut  appoint 
a  commissioner  to  any  office  by  virtue  of  which  be 
exercises  any  particular  authority  or  charactn-  apart' 
from  the  proTiiiona  of  the  Act.  We  hare  therefore  to 
look  to  the  Act  alone  to  determine  the  powers  <d  the 
commissioners  and  their  limits.  Now  if  I  were 
satisfied  that  a  regular  adjournment  were  necessary 
it  would  not  be  necessary  to  decide  tbe  first  point, 
but  I  confess  I  cannot  see  my  way  to  deciding  that 
this  was  a  regular  adjournment  by  ail  three  of  tbe 
commissioners.  All  that  waa  stated  at  the  neeting 
of  the  26th  Sept.  was  a  mere  expression  of  intea> 
tion  to  adjourn  after  a  meeting  on  the  27tb.  I  do 
not  think  uat  amounted  to  stn  adjournment.  The 
intention  might  have  existed,  but  it  might  be 
altered ;  it  might  be  that  on  the  27th  circumstances 
might  arise  to  induce  the  commissionen  to  come 
to  the  conclusion  that  tbe  adjournment  had  better  be 
to  the  28th.  Ndther  cw  I  think  tiiat  the  act  of 
the  two  commissionera  on  the  27tb  could  constitute 
a  valid  adjoumment.  If  an  adjournment  be  neces- 
sary to  keep  the  commission  alive,  it  is  clear  it 
is  no  matter  of  mere  form  or  small  importance.  Bat 
these  points  become  Immaterial  for  the  condusitHi  at 
which  I  have  airired,  looking  to  the  words  of  the  4Ch 
and  5th  sections  of  Uie  Act,  and  the  subject-matM', 
and  the  fact  that  the  commisaionera  hav<9  to  report 
as  well  aa  to  hear  evidence,  is  that  it  not  essential 
tiiat  there  should  be  an  adjournment  in  order  to 
keep  the  commission  i^ire.  The  words  of  tbe  4th 
section  give  the  power  to  meet  fnnn  time  to  timt^ 
and  then  give  power  to  adjourn  from  tiiftejo  tin* 
and  place  to  place.  Withoot  these  we^vl  ihooU 
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think  the  commissioners  vould  probabl/  hare  the 
power,  u  necessary  to  their  faoctioiu,  of  meeting 
lad  adjoaraiDg ;  but  the  Legislature  hu  thought  fit 
to  put  this  matter  beyond  doubt  by  Riving  the 
ezivess  power.  The  effect  of  an  adjournment, 
as  distinguished  from  a  fresh,  independent  meet- 
ing is  of  importance,  for,  by  adjournment,  all  the 
meetings  so  adjourned  are  continued  as  one  meet- 
ing; ererything  done  at  a  meeting  ramuos  in 
force  cm  all  the  days  during  which  such  meet- 
ing lasts.  Then  the  Act  proceeds  to  impose  a 
limitation.  The  effect  is  that  without  the  authority 
of  the  Secretary  of  State  there  cannot  be  an  in- 
terval of  more  than  a  week  between  the  meetings 
held  in  the  course  of  the  inquiry.  Giving  these 
prarlsioiu  the  most  careful  coniidcration  Uiatl  can, 
I  come  to  the  conclusion  tiiat  an  adjournment  was 
not  necessary,  and  that  this  meeting  was  so  far  per- 
fectly  good  and  valid.  But  a  third  question  has 
been  suggested.  It  is  said  that  assuming  an  ad- 
joamment  was  not  necessary,  yet  if  a  fresh  meet- 
ing WHS  held  at  a  greater  interval  than  a  week  it 
would  not  be  valid  unless  with  the  content  and 
anf<>batian  of  the  Secretary  of  State }  and  it  is 
further  argued  that  no  consent  or  approbation  was 

S'ren  to  the  adjournment  that  took  place  till 
;tober.  I  do  not  think  there  is  anything  in  this 
contention  when  the  substantial  effect  of  what  took 
idaco  is  looked  at.  It  is  quite  clear  that  If  they 
ud  separated  without  adjoornment  on  the  SStn, 
and  had  then  witbui  the  week  ap^ied  for 
and  obtained  the  permission  of  the  Secretary 
of  State  to  meet  again  at  a  greater  interval 
than  a  week,  such  a  mode  of  proceeding  would 
have  been  valid  if  our  view  of  the  law  be 
correct.  It  is  suggested  that  hstt  the  consent 
having  been  to  a  spedfled  mode  of  proceeding, 
Damc^r,  to  an  adjonmment  after  a  meeting  to  be 
held  on  the  27th  Sept.,  and  that  meeting  never 
having  been  held,  tbe  subsequent  meeting  of  19th 
Oct.  was  without  authori^.  I  do  not  think  we  are 
driven  to  that  conclusion.  Bearing  it  in  mind  tbat 
no  adjoornment  was  necessary,  it  seems  to  me  that 
tbe  substance  of  tbe  author!^  giren  was  to  post- 
pone the  inquiry  until  the  19ui  Oct,  It  seems  to 
me  therefore  that  all  the  requisites  necessary  to  give 
the  commission  jurisdiction  existed.  No  adjourn- 
ment was  necessary ;  the  meeting  that  was  held 
afterwards,  at  a  greater  interval  than  a  week,  was 
held  with  the  consent  and  approbation  of  tbe  Secre- 
tary at  State.  Under  these  drcnmstances  tlw  rule 
most  be  discharged. 

Utile  diacharged, 

AttOTneya ;  F.  W.  Blakt,  for  Baititont  Beraley ; 
SeKdur  to  Oe  Dreamy. 


CAOWN   CASES  BE8EB.VED. 
Beportod  bf  Joan  Tmomraiat,  Esq.,  Buxiatsrst-Law. 

Saiwrda^,  Nov,  13. 

(Before  Eellt,  C.  B.,  Masun,  B.,  Blaokburk, 
Lush,  and  Bsbtt,  JJ.) 

Rbo.  e.  Wiixux  MAKKur. 

Voining — Fdmy—Having  pottession  of  eamtUrftit  coin 
afler  preeiota  conviction — Cowu  of  proof  at  trial—- 
21         Vict.  e.  09,  w.  12  ofuf  ST. 

On  the  trial  of  an  iTtdictmait  for  Jehniout  potaetnon  <if 
counterfeit  coin,  with  intent  to  utter  the  aame,  after  a 
previous  conviction,  the  course  of  procee£ng  at  the  trial 
ia  prescribed  iy  aect.  37,  viz.,  first  to  try  that  part  of 
the  offence  whuA  rtlales  to  the  possession,  and  Ihm,  if 
the  prisoner  be  found  guilty,  to  try  the  prisoner  for 
the  prtviow  conviction. 

Case  reserved  for  the  opinion  of  this  court  by 


William  Forsyth,  Esq.,  Q.  C,  sitting  as  a  commis* 
sloner  at  theliceds  Summer  Assizef. 

William  Martin  was  tried  before  me  on  the  charge 
of  being  unlawfully  in  possesaion  of  counterfeit 
coin,  he  having  been  before  convicted  of  unlawfully 
uttering  counterfeit  coin. 

The  following  is  a  copy  of  the  indictment : 

ToTk«hlre,  "West  Riding  DiTieion,  to  wit.  Tho  jaron  tor 
our  LaAj  tbe  Qa«eD,  upon  their  oath  presest  tbat  WiUlua 
Blartin,  oa  the  10th  April  1860.  ontawfull;  h&d  in  his 
custody  and  poasessktu  fifteen  pieces  of  false  and  connter- 
feit  ooin,  resembling  and  appftrentlj  intended  to  resemble 
and  pass  (or  fifteen  piecea  of  the  Queea'a  current  silvec- 
ooin  called  crowns ;  nVe  piecea  of  folse  and  counterfeit  coin 
resembling  and  apparentlj  intended  to  reaemble  and  poas 
for  Sto  pieces  o(  the  Quoen'a  carrent  silver  coins  culed 
florins :  and  five  pieces  ot  (olae  and  oouaterfeit  coin  lo- 
sembling'  and  npparentlv  Intended  to  reaemUe  and  pass  for 
fire  pieces  of  tbe  Queen  s  current  dlTerooiocaUed  Millings^ 
knowing  the  a  id  aeveral  pieoea  of  false  and  counterfeit  coin 
to  be  false  and  oounterieit,  and  with  intent  unlawfully^ 
fraudnlentlj,  and  decaitfnlly  to  attar  and  put  off  the  same, 
a^iinat  the  form  of  the  statnte  in  snch  oaae  nude  and 
pTorided.  And  the  Jurors  aforesaid,  npon  their  oath  afore- 
said, do  aaj  that  heretofore  and  before  the  committing  ot 
the  oSbnce  hereinbefore  mentioned,  to  wit,  at  a  u/ecial 
session  and  delirery  of  the  gaol  of  our  Lady  the  Oneen, 
holden  at  Lincoln,  in  and  for  the  oountr  of  Llncom,  on 
Frida7  the  llth  Dec.,  in  the  twentf-flrst  year  of  Her  pro- 
sent  Uaiesty's  reign,  the  said  William  Uartin,  in  tbe  name 
of  Martin  Kelley,  was,  in  due  form  of  law,  couTicted  on  a 
certain  Indictment  againat  him  for  that  ne  on  the  14th 
Not.  in  the  twenty  first  year  of  the  reign  aforesaid,  at  the 
parish  of  Oainsborongh,  in  the  ooouty  of  Lincoln,  did  nr» 
lawfully  utter  and  put  off  to  Uary  Pyooch  one  counterfeit 
half-crown,  knowing  the  same  to  be  tidse  and  counter- 
feit, agniast  the  form  of  the  statute  in  suck  case  then  mode 
and  provided.  And  that  the  said  William  Martin,  In  the 
name  of  Martin  Eelley,  was  thereapoa  ordered  to  be 
Imprisoned  in  the  houae  of  oorreotion  and  kept  to  hard 
labour  for  the  term  of  two  yeats.  And  so  the  iorora  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  sold  WH- 
liom  Martin  on  the  day  and  year  first  aforesaid,  felo- 
nioualy  and  Qnlawtully  hod  m  his  custody  and  pos- 
session the  said  several  pieoaa  of  falae  and  counterfeit 
coin,  knowing  the  some  to  be  Mse  and  couaterfelt,  and 
with  intent  unlawfully,  fraadnlently,  and  deoeittully  to 
utter  and  put  off  the  same  ia  mamnn  and  form  iJoreasiJ. 
and  against  the  form  ot  the  statute  in  awA  oaee  made  and 


Second  count : 

And  the  Jurors  aforesaid  upon  th^  oath  aforesaid  do 
further  present  that  the  said  William  Hartin  afterwords,  to 
wit.  on  the  10th  April  1869,  feloniously  and  unlawfully  had 
in  his  custody  and  possesaion  fifteen  ^eces  of  false  and 
counterfeit  coin,  resembling  and  apparently  intended  to 
resemble  and  pass  for  fifteen  pieoea  of  the  (hieen's  current 
silver  coin,  called  crowns,  and  Ave  pieces  of  false  and  coun- 
terfeit coin,  resembling  and  apparently  intended  to  resemble' 
and  pass  for  fire  pieces  of  the  Qaeen*8  current  silvei  cotot 
called  fiorins,  and  five  pieces  of  nlae  and  ooontarfeit  ooin, 
resembling  and  apparently  intended  to  resemble  and  pass 
for  fire  piecea  of  the  Queen's  carrent  ailTer  coin,  called 
■hillings,  knowing  the  said  aeveral  pieoea  of  false  and  cooa- 
terfeit  coin  to  be  folse  and  counterfeit,  and  with  Intent 
unlawfully,  fraudulently,  and  deceitfully  to  utter  and  put 
off  the  aame  againat  the  form  of  the  statute,  in  such  case 
made  and  provided.  And  the  jurors  aforesaid,  upon  their 
oath  aforenid,  do  aay  that  heretofore,  and  before  the  oom> 
mitting  ot  the  offence  in  this  count  mentioned,  to  wit,  at  a 
special  seesion  and  delivery  of  the  gaol  of  our  lady  the 
Queen,  holden  at  Linooln,  in  and  for  uie  county  of  LiocolOt 
on  Fnd^  the  llth  Dec.,  in  the  twenty<flrst  year  of  Her 
present  Majesty'a  reign,  the  sud  William  Martin,  in  the 
name  ot  Martin  Eelley,  was  in  due  form  of  law  oouricted 
on  a  certain  indictment  against  him,  for  that  he  on  tbe  14th 
Nov.,  in  the  twenty-first  year  of  the  reign  aforesaid,  at  the 
ponah  of  Gainsborough,  In  the  county  of  Ltnooln,  did  an- 
utwfuUy  utter  and  put  off  to  Mary  Pyoock  one  counterfeit 
half  crown,  knowing  tiie  aame  to  be  false  and  counterfeit 
against  the  form  of  thejrtatii.te(in  auoh  ease  then  made  and 
provided.  And  that  the  said  wiUiun  Martin,  in  tbe  Dam« 
of  Martin  Eelley,  was  thesenpon  ordered  to  be  Imprisoned 
in  the  Houae  of  CorreeUon  and  kept  to  hard  labour  (or  tbe 
term  of  two  years. 

At  the  outset  of  the  case  Mr.  Forbes,  the  counsel 
for  the  prosecution,  called  a  witness,  and  proposed 
to  glTO  m  evidence  a  certificate  to  prove  the  pre- 
vious conviction  of  the  prisoner.  Mr.  Middleton, 
the  counsel  for  tbe  prisoner,  objected,  and  I,  having 
regMd  to  the  37tli  section  of  the  Act  24  &  26  Vict, 
c.  99,  refused  to  receive  the  evidence  at  tbat  stage 
of  the  case. 

Evidence  was  then  given  to  show  thi^  -the 
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prisoner  was  gailty  of  the  Bubseqnent  offence 
charged,  but  I  refused  to  allow  evidenoe  to  be  given 
of  the  prerionB  conviction  until  the  jury  shonld 
give  their  verdict  upon  the  subsequent  cbar;^. 

At  the  close  of  the  cose  for  the  prosecution,  the 
counsel  for  the  prisoner  contended  that  there  was 
no  cose  of  felony  to  go  to  the  jury,  for  that  the 
-offence  of  being  iu  possession  of  counterfeit  coin, 
VM,  by  tiie  12tta  section  of  the  above  atatate,  made 
fdony  only  when  there  lud  been  a  previooa  convic- 
tiOQ  of  an  offence  relating  to  the  coin,  and  no  such 
previous  conviction  had  been  proved. 

I  allowed  the  case  to  go  to  the  jury  upon  the 
-fliieation  whether  the  prisoner  waa  guilty  or  not  of 
the  subsequent  offence. 

The  jury  found  a  verdict  of  guilty. 

The  prisoner  was  then  aaked  whether  he  had  been 
^nreviously  convicted  as  charged  in  the  indictment, 
■and  he  admitted  that  he  had  been  so  convicted. 

feeling  doubtful  whether  I  had  done  right,  first 
in  refusing  to  admit  the  certificate  when  it  was 
tendered  in  evidence,  and,  secondly,  in  leaving  to 
the  jury  the  queatioo  of  the  prisoner's  gnllt  as  to 
the  anbsequent  offence  before  the  previous  convic- 
tion had  been  proved,  I  deferred  passing  sentence, 
and  the  prisoner  remuns  in  custody. 

I  desire  to  have  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  whether  I 
was  right  in  rejecting  the  certificate  when  it  was 
tendered  in  evidence,  and  in  submitting  to  the  jury 
tbe  question  whether  the  prisoner  was  guilty  of  the 
•ubsequent  offence  before  the  previous  conviction 
had  been  proved  against  him. 

William  Fobstth. 

Forbes  for  the  prosecution. — ^The  question  was 
reserved  in  order  to  ascertain  what  is  the  proper 
mode  of  proceeding  upon  the  trial  of  cases  of  this  kind. 
The  indictment  is  under  the  12th  section  of  24  &  2S 
Vict,  c  99,  which  enacts  that  "  Whosoever  having 
been  convicted  of  any  such  misdemeanor  or  crime 
and  offence  as  in  any  of  the  last  three  preceding 
sections  mentioned,  or  of  any  felony  or  high  crime 
and  offence  against  this  or  any  former  Act  relating 
to  the  coin,  shall  afterwards  commit  any  of  the 
misdemeanors  or  crimes  and  offences  in  any  of  the 
said  sections  mentioned,  shall  be  guilty  of  felony," 
By  tbe  11th  section,  the  having  three  or  more  pieces 
of  oonnterfeit  gold  or  silver  coin  in  possession,  with 
intent  to  utter  or  put  off  the  same,  is  made  a 
misdemeanor.  Upon  the  trial  of  indictments  of 
this  kind  different  modes  of  proceeding  have  pie- 
vailed.  The  87th  section,  however,  seems  to  apply- 
That  enacts  ttiat  "  Where  any  person  shall  tuive 
been  convicted  of  any  offence  against  this  Act,  or 
■ny  former  Act  relating  to  the  eslo,  and  shall 
afterwards  be  indicted  for  any  offence  ^unat  ^Is 
Act  committed  subsequent  to  such  conviction,  it 
shall  be  sufficient  in  any  siuih  indictment,  after 
charging  such  subsequent  offence,  to  state  the 
substance  and  effect  only  of  the  indictment.  .  .  . 
And  the  proceedings  upon  any  indictment  for  com- 
mitting any  oiTeoce  after  a  previous  convictiMi 
shall  be  as  follows  (that  is  to  say),  the  offender  shall 
in  Uie  first  initance  be  arraigned  upon  so  much  only 
of  the  indictment  as  charges  the  subsequent  offence, 
ud  if  he  plead  not  guilty  the  jury  shall  be  charged 
in  the  first  instance  to  inquire  concernlog  such 
subsequent  offence  only;  and  if  they  find  him 
guilty  he  shall  then,  and  not  before,  be  asked 
whether  be  had  been  previously  convicted,  and  if 
he  answer  that  he  had  been  so  previously  convicted, 
the  court  may  proceed  to  sentence  him ;  but  if  he 
deny  that  he  bad  been  so  previously  convicted  the 
jury  shall  then  be  charged  to  inquire  concerning 
sach  previous  conviction.  [Blackburh,  J. — Mr. 
Justice  Crompton  pointed  out  the  difficulty  on  this 
section.   The  charge  in  the  indictment  is  for  felony, 


which  cannot  be  unless  the  prisoner  hu  bees 
previonsly  convicted;  bat  he  aidd  tlie  tedmicsl 
difllculty  mast  give  way  to  the  common  sense  of  tba 
words,  and  the  first  thing  to  be  tried  was,  was  tbe 
prisoner  guilty  of  misdemeanw  ?  And  tiien  if  he 
was,  had  be  been  previously  convicted.]  WiUei,  J., 
at  the  Warwick  Assizes  in  1851,  Lush,  at  the 
Leeds  Assizes  in  1867,  and  Mellor,  J.,  had  ruled 
that  it  was  necessary  to  prove  tbe  piwioDS  coovifr 
tion  first,  and  then  the  other  part  of  the  dfenee. 
[ftCARTiw,  B.— To  make  the  offence  a  felony,  I  shonld 
have  thought  it  right  to  prove  the  previous  convic' 
tion  first,  but  sect.  87  directs  how  toe  [noceediim  ii 
to  be.]    Sects.  20  and  21  were  then  referred  ta 

No  counsel  appeored  to  argue  for  the  prisoner. 

Kbllt.  C  B.— Section  37  prescribes  tbe  coune 
of  proceeding  on  the  toial  «  such  indictments  it 
this,  and  that  was  the  oourse  adwted  lo  tbe  present 

cose.   The  conviction  will,  therefore,  be  afflrmed. 

Lush,  J.— When  I  directed  a  differmt  oonise  at 
the  Leeds  Asrizes  my  attention  was  not  ciUed  to 
sect.  87,  but  I  aftca-wards  discorered  It,  and  Alt 
prescribes  the  course  of  proceeding. 

The  rest  of  the  Court  concurred. 


irisz  psxus. 


COUKT  OF  QXIEEN'S  BENCR 
Tuesday,  Dec.  7. 
(Before  Mbllob,  J.  and  a  Common  Jury.) 
Qmuuxn  v.  VwrnxrutOK  (a). 

Action  Jot  good*  m>ld—£videj>ce  of  appnpria^m. 

Plaintiff',  an  artiit,  made  the  foUomng  agreemtnt  wttk 
defendant,  a  picture  dealer,  "  /  ooree  to  Jiniik  tins 
ptcturet  for  Mr.  Filzpalrick  (the  defeadoHt)  wlaA 
are  now  aulmitted  to  kirn,  in  ny  beat  WHumer  fir  M 
eath  and  a  dock,"  Tht  picturea  were  not  Ms  tern- 
pkted,  bitt  attemcardt  defendant  expremd  ajantd 
of  tkm,  andsaid  As  mum  tend  for  Oem  next  mia/i 

Beld,  in  on  action  ^or  the  C0£.,  that  these  circiantlam 
ctmstituled  sufficient  appropriation  of  the  picturta  hjf 
defendant  to  ti^iporteonmon  counts  for  goods  huryiMti 
aid  aoU,  and  sold  and  ddiaered. 

Action  upon  common  counts  for  work  done  and 
materials  provided  by  the  plaintiff  tor  the  defeiids.-it 
at  his  request,  for  goods  bargained  and  sold,  and 
sold  and  delivered  by  tbe  plaintiff  to  the  defendant; 
also  upon  acconnta  stated. 

Plea,  never  Indebted. 

Particulavs  of  ^aintilTs  doim : 


To  flniShing  thieo  plotures  u  ■ptrr  BKreemttnt  of 

3rd  Majr  im  

Tomlntliu:]^otnraofbe«d.lOt7  8...  £12  0  0 
Cr.Wdorksna^.....^-....  £8  0  0 
Br  Cuh  0  10  0 

  8  10  0 


00  0  0 


SB  > 

Tba  agreement  referred  to  was  as  follows : 

Srd  ua.im 

I  acres  to  flnUi  thiM  t^etnni  for  Mr.  Phrpatrkk^* 
are  iu>w  snbmlttsd  to  um.  Mdaot— "A  ud;  InW. 
asos  (base  foUow the  Incihaa^lnicth  sad bnsdtkl-^ 
mj  bast  namiar,  Cor  0Ot.  oaab  nd  a  doa.  _ 

E.  O.  Onuam. 

I^mtictt  Q.  C.  and  Dag  appeared  for  plaintiff. 

J.  0.  Griffits  for  defendant 


(a)  BepOTtoi  bfJLW.  MpgatLAit,  Esq..  B^gstwlJa" 
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NiBi  Fbics.] 

Plaintiff  wu  an  artist,  defendant  a  picture  dealer ; 
tboR  had  been  many  transactions  betveen  them, 
and  the  claim  for  8^  10«.  related  to  a  previous  affair 
not  material  here. 

When  the  igreement  wu  entered  into,  the  pic- 
tnrei  barguned  for  vers  neither  of  them  flaished ; 
the  plaiatiif  took  pouewion  of  the  clock  jut  after- 
wardi. 

Ua  the  2nd  Juoe  plaintiff  vrote  to  defendant 
■tying  the  pictures  were  finished,  and  asking  for 
the  moKgr.  Hie  defendant  called  at  the  plaintUTs 
stodio,  and  a  conTersation  took  place,  about  which 
the  evidence  was  conflicting.  Both  parties  ad- 
mitted that  defendant  agreed  to  buy  another  pic- 
ture of  plaintiff  for  20/.  Plaintiff  said  that  defen- 
dsDt  expressed  approval  of  the  three  pictures  which 
were  the  subject  of  this  action,  and  agreed  to  aeod 
for  them  Uie  following  mwning ;  be  also  aaid  that 
be  kU  the  foorth  picture  for  20il  upon  condition 
that  the  defendant  should  pay  the  whole  80/.  he 
owed  the  plaintiff  the  next  day  when  he  sent  for 
the  pictures.  The  defendant,  however,  said  that  he 
made  oo  such  condition  as  to  his  purchase  for  20/., 
sod  that  he  called  the  phdntifTs  attention  to  some 
objeetiou  wUch  he  made  concerning  tbe  cdonr  of 
MMDB  drapery  and  the  naturalness  of  some  flowers 
In  tbe  other  three  irictures;  and  nerer  entertained 
aa  intention  of  taking  the  pictures  until  these 
matters  to  which  he  objected  were  altered. 

Next  day  defendant  sent  his  son  to  plaintiff  with 
10/.,  and  a  request  to  bare  the  20^  pictare ;  this 
^aintiff  ref need,  and  he  returned  the  10/.  Afterwards 
nothing  further,  except  recrimination,  took  place 
between  the  parties. 

Griffiu  submitted  that  upon  this  action  for  goods 
bargained  and  sold,  and  sold  and  delivered,  there 
nnut  be  a  nonsuit  as  to  the  subject  of  the  agreement 
the  Srd  May.  Tbere  wu  no  erldeoee  of  appro- 
ptiition;  the  proper  form  of  action  would  hare 
been  lot  not  accepting ;  and  the  claim  could  only 
be  for  damages.  The  defmidaDt  might  have 
answered  such  an  action  by  payment  into  court, 
or  by  objection  to  the  manner  in  which  the  pictures 
vera  paioted.  He  cited  Lu  r.  Grigin,  1  B.  &  a  272, 
in  wUcdi  it  wm  held  that  ■  contract  to  make  a  set 
of  irtifldal  teeth  wu  a  cm^raot  to  supply  goods, 
sod  not  for  wtn-k,  and  that  tbe  relative  value  m  the 
»«k  to  that  of  the  materiaU  wu  no  criterioa  u  to 
the  nature  of  the  contract. 

for  the  idaintifl,  contended  that  tbe  jtifpmty 
to  the  defendant  when  he  called  at  the  j^ain- 
ttTs  studio,  expressed  apivoval  of  the  pictures,  and 
Hid  he  would  send  for  them  next  day. 

Uellob,  J. — I  shall  hold  that  upon  the  plaiatifTs 
■tory,  if  it  be  true,  the  property  then  passed  to 
tbe  defendant,  and  this  action  will  lie ;  and,  if  I 
ttoaght  it  neoBwaiy,  I  ihonld  oerfadoly  amend  the 
dsdnathm. 

Haf  dcdined  to  have  the  record  Mnendeil. 

In  iBDuniog  iq»  to  the  jniy,  die  leaned  Jin>ox 
uked  them  if  On  beUeved  the  ^alntifPa  Tersitm  of 
the  conTersation  between  hinueu  and  the  defendant 
in  the  stu^o.  If  they  did  not  believe  it,  but 
uenited  the  defendant's  evidence,  which  he  re- 
owed  them  the  defmdant  did  not  give  with  very 
great  confldeBce^~if,  be  aaid,  they  believed  that  the 
defendaot  on  ue  lut  occasion  of  bli  seeing  the 
pictures  expressed  dissatkfacttwi,  and  did  not  pro- 
nise  to  pay  for  them  tbe  next  day.  then  perhaps  Mr. 
Griffits  had  some  fomdation  for  his  objection,  and 
me  verdict  should  be  for  tbe  defendant  u  to  60/.  of 
the  claim. 

^  jury  found  a  verdict  for  the  whole  unoant 
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claimed  by  the  plaintiff,  and  the  learned  judge- 
sttnred  the  poatea,  and  granted  leave  to  the 
defendant  to  move  to  enter  a  nonstiit  u  to  60^  upon 
the  ground  of  the  insufflmeney  of  the  evidence  to 
estaMish  legal  appropriation  tA  these  specific  pictures^ 
but  upon  the  following  conditions — viz.,  that  the 
amount  of  the  verdict  should  be  paid  into  court  in  a 
week,  that  the  plaintiff  should  keep  the  pictures  till 
the  whole  matter  had  been  settled,  and  that  both, 
parties  ^oold  be  Iwund  by  the  decision  of  tbe  Court 
of  Queen's  Bench,  the  court  being  at  Uberty  to 
amend  the  form  of  action  upon  any  terms. 

Attorneys  for  plaintiff,  Harper,  Broad,  and  Manbp,. 

Attorneys  for  defendant,  Harford  and  Ta^or. 


OODBT  TOB  DIVOBOE  AND  KATBI- 
UONIAIi  CAXrSBS. 
Bsported  br  W.  Imvamtwa,  Bs^,  BsriMn>«t-I«r. 

7\tadmf,  iVotf.  28. 
(Before  Lobo  Pbhzahcb,  J.  O.) 

BeadMion  ^  eoeaagtd  ngku — Bvaband  wcetatful^ 
Wif€  condamed  la eosis— 30  (t  81  S^i 

A  wife  in  her  aiumtr  to  a  petittM  for  resUtutiM  ^ 
am^agid  rigkU,  nadt  charatt  against  htr  kuaband  o/* 
odwHt  a»d  (h^KttiMg  eonmctj  witch  ker  coutml  wiln- 
dmo  at  tie  trud.  bhe  mu  proved  to  Aatu  a  tmarate 
income  of  700/.  a  ytar.  The  h»eband  obtaimd  a  de- 
cree, and  the  eomrt,  wider  lAs  Slat  section  of  (Ac 
Divorce  Act,  eendemned  the  wife  in  the  eosta  of  the 
emit. 

This  was  a  suit  by  the  husband  for  the  restitotioD 
of  conjugal  rights.  The  parties  were  married  ia 
June  1856,  the  husband  being  then  practising  as  a 
surgeon  at  Barton,  in  Staffordshire,  and  the  wife 
ha^ng  a  separate  income  of  her  own  to  the  amount 
of  700/.  a  year.  Id  1864,  tbe  wife  induced  her  hus- 
band to  give  up  his  practice^  and  to  come  up  to 
London,  urging  that  her  income  was  large  enough 
for  their  maintenance.  Accordingly  they  came  to 
London,  and  cohabited  at  Tavistock-terrace, 
yottlng-hiU.  In  Nov.  1866,  the  wife,  without  just 
cause,  withdrew  herself  from  cohabitation,  and  ban 
ever  since  refused  to  return  to  her  husband's  house. 
In  Mardi  1868,  the  husband  filed  a  petition  for  the 
restitution  of  conjugal  rights.  The  wife  in  her 
answer  denied  generally  mat  she  had  withdrawn 
berseU  from  the  cohabitation,  and  went  on  to  charge 
her  husband  with  cruelty,  and  alleging  that  her 
health  had  suffered  very  considerably  "from  the 
violent  filthy  conduct  towards  her"  of  her  bus- 
band.  In  the  fourth  and  fifth  paragraphs  she  gave 
particulars  allegiog  that  at  two  specified  dates  in 
Aug.  1866,  and  in  Nov.  1666,  "  The  said  Benjamin 
Miller  insisted  with  violence,  notwithstanding  the 
remoostr&nces  of  tbe  respondent,  in  the  exercise  of 
his  marital  rights  at  a  penod  when  it  was  not 
proper  or  decent  to  bavo  conjugal  intercourse,  that 
is  to  say,  when  the  respondent  was  in  a  state  of 
menstruation,"  and  "  that  on  three  several  occasiona 
he  handled  the  petitioner  in  a  most  filthy  manner, 
tiiereby  causing  her  much  pain  and  misery  of  mind 
and  body."  In  furtiier  paragraphs  tbe  respondent 
chained  her  husband  with  personal  violence.  The 
petitioner  denied  ^ese  charges,  and  issue  being 
joined,  the  case  wu  tried  in  July  1869,  before  Lord 
Penzance,  J.O.,  and  a  special  jury.  At  the  trial  the 
counsel  for  tbe  respondent  admitted  that  he  had  no 
evidenoe  to  support  her  charges,  and  all  the  issnea 
having  been  foiud  for  the  petitioner,  the-eourt  proi 
ooonoed  a  iecne  of  restitutiflpti9idQ!9»ai^>©we 
•nd  leserved  tbe  qiMstionof  oosts.  O 
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Dr.  Spinks,  on  behalf  of  the  pctil'ioner,  now 
moved  that  the  rcspouiJent  be  coadcmned  in  the 
costB  of  the  suit.  He  read  affidavits  setting  out  that' 
th«  respondent  continued  to  reside  abroad,  keeping 
her  pliice  of  residence  concealed,  in  order  to  evade 
the  service  of  the  dcuret,  and  that  although  her 
morementE  were  well  kuown  to  the  family  of  the 
respondent,  her  trustees,  and  solicitor,  they  refused 
to  disclose  it.  In  hts  affidavit  the  petitioner  stated 
Chat  be  had  been  put  to  great  expense  to  meet  the 
charges  placed  on  the  record,  and  that  though  he 
had  iccently  gone  Into  practice  as  a  consulting  sur- 
geon, his  earnings  at  present  were  very  slender  and 
precariouR,  and  wholly  insufficient  to  bear  the  costs 
of  the  needless  and  expensive  litigation  entailed 
upon  him  by  bis  wife.  He  also  stated  that  his  wife 
had  a  separate  inconae  of  700/.  a  year.  He  sub- 
mitted i^t  the  5l8t  section,  which  says  that  "  the 
ooart  on  the  hearing  of  any  suit,  proceeding,  or 
petition  under  this  Act,  and  the  House  of  Lords,  on 
the  hearing  of  any  appeal  under  this  Act,  may 
make  such  order  as  to  costs'  as  to  such  court  or 
House  respectively  may  seem  just,"  was  sufficiently 
general  in  its  terms  to  give  the  court  power  to  make 
the  order  prayed.  Whatever  might  have  been  the 
privilege  of  the  wife  in  the  old  eccleuutical  courts, 
the  Act  gave  the  unlimited  power  to  condemn  either 
party  in  costs,  and  it  had  frequently  exercised  it : 
(See  Gknme  v.  Glemie  and  Bowks,  3  S.  &  T.  109 ; 
7  L.  T.  Rep.  N.  S.  696 ;  Carstairs  v.  Carslaira,  8 
&  &  T.  528;  10  L.  T.  Bep.  N.  S.  696  j  iVetls  v. 
fVeilt  and  tiwbm,  8  &  &  T.  542 ;  10  L.  T.  Hep. 
v.  S.  696;  Mobiittm  v.  Bobitum  and  Lane,  I 
S.  &  T.  362.)  Where  there  was  a  fund  to  pay, 
tho  court  had  power  to  act  on  the  merits  of  the 
case,  see  iltlford  v.  Melford,  87  L.  J.  77,  where  the 
House  of  Lords  had  condemned  the  wife  in  the  costs 
of  a  vexatious  appeal,  and  Morgan  t.  Morgan  and 
Pm-Ur,  L.  Kep.  1  P.  A  M.,  HI,  where  the  court 
had  ordered  to  be  deducted  from  the  wife's  costi 
the  expense  of  meeting  certain  charges  against  her 
husband,  made  by  her  against  her  husband.  On  the 
merits  he  urged  that  this  was  peculiarly  a  case  in 
which  the  court  should  exercise  that  power. 

Dr.  Triatram  on  the  same  side.~In  the  Ecclesias- 
tical Courts  the  wife  was  a  privilege  suitor  becaose 
she  was  presumed  to  have  no  property  of  her  own. 
fiat  here  the  wife  had  considerable  property,  and 
tiie  reason  ceasing  the  rule  ought  also  to  cease.  He 
cited 

TTtlson  T.  Wilam,  1  Consist.  204 ; 
Davis  V.  Dnvu,  2  Ccnuiet  203 ; 
D'Agvnlar  t.  D'AguHar,  1  Hog.  788. 

Dr.  Dearte  contra,  admitted  that  the  section  gave 
the  power,  but  submitted  that  there  was  no  case 
in  which  it  had  exercised  it  adversely  to  the  wife. 
Mwgan  Morgan  and  Porter  was  merely  a  case  of 
deducting  a  certam  sum  of  money  from  that  which 
had  to  be  paid  by  the  husband  as  costs,  and  in 
Garston  t.  Gantojiy  an  unreported  cose,  where  there 
was  a  petition  for  nullity  on  the  ground  of  impotence, 
and  the  wife  hod  abandoned  her  defence  on  coming 
iuto  court,  a  similar  application  to  condnnn  in  costs 
was  made,  and  the  court  refused  to  create  a  pre- 
cedent. 

Dr.  ^inks.  In  reply.— In  Garston  v.  Oarston,  all 
the  husband's  property  came  from  the  wife. 

Lord  PsKzjLKC^  J.  O.  —  I  have  no  particular 
recollection  of  what  took  place  in  the  case  of 

Garston  y.  Garston  ;  but,  having  the  circumstances 
called  to  my  mind,  I  do  not  recognise  in  any  of  these 
->ircumstances  mentioned,  any  ground  for  condemn- 
T  the  wife  in  costs.   Each  case  must  stand  on 
own  merits  so  far  as  the  discretion  of  the  court  is 
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to  be  exercised.  The  legal  questions  are  whether  the 
court  has  the  power ;  and  secondly,  will  the  court 
ever  exercise  that  power  in  propercases?  Itcannot 
be  doubted  that  the  court  has  tho  power,  because 
the  section  (ol)  says  Tery  distinctly  the  court  may 
order  either  party  to  pay  the  costs.  The  question 
therefore  is,  will  the  court  ever  exercise  that  power  7 
I  see  no  reason  why  it  should  not  be  exercised. 
I  see  no  reason  why,  if  a  wife  has  separate  property 
of  ber  own  she  shjuld  be  entitled  to  put  her  husband 
to  all  manner  of  expense  by  instituting  a  frirolona 
suit  against  him,  which  fails  altogether,  and  then  be 
allowed  to  retire  from  the  court  free  of  costs,  and 
escape  altogether  every  portion  of  the  burden. 
The  only  reason  why  a  wife  stands  in  a  different 
position  in  this  court  from  suitors  generally  is,  that 
the  Uw  presumes  that  she  has  no  property  of  her 
own.  So  matters  were  in  die  €ld  days  of  the 
ecclesiastical  courts,  but  under  the  auspfcea  of  the 
court  of  equity  she  has  achieved  the  power  of 
holding  considerable  private  property.  To  the 
extent,  therefore,  to  which  she  has  private  pro- 
perty the  reason  of  the  rule  fails,  and  there  is  no 
reason  why  the  wife  should  not  litigate  to  that 
extent  on  the  same  footing  aa  other  sol  ton.  Of 
cwurse  the  cotut  in  the  exercise  of  its  diaeretion  will 
bear  in  mind  certain  principles  to  one  of  which  the 
court  referred  in  Carstairs  v.  Ctirstaira.  And  that 
is,  that  the  House  of  Lords  before  tt  would  allow  a 
husband  to  l>e  divorced  from  his  wife  always  insiaced 
that  some  provision  should  be  made  for  the  m«n- 
teoance  of  tka  wife,  and  would  make  no  order  which 
would  end  in  the  absorpUon  of  her  meana  of  sab- 
sisteoce.  The  court  has  to  look  not  merely  to  the 
fact  of  the  wife  hiving  separate  property,  but  to 
the  amount  of  that  property,  before  it  makes  an  order 
upon  her.  In  this  case  the  wife  is  stated  to  have  a 
separate  income  of  700/.  a  year,  and  as  the  costs  of 
the  suit  cannot  be  heavy,  I  have  no  heaitatioa  ia 
making  an  order  on  her  to  pay  them. 

Solicitor  for  petitioner,  R.  MUler. 

Solicitor  for  respondeat,  A.  Jones. 


OOTTKT  07  ASinRAI.TT. 

Beportefl    Hmax  F.  Pcibcill,  Biq.,  BaRli>ter«t-Lnr. 

Tuesday,  Nov,  23. 
Thb  HlCKHAir. 

Hahagt — Form  of  tender — «  Co»t$  (iftaa/)  dat  iy  lam  " 

— Practice. 

For  the  future,  vkere  a  tender  is  made  in  this  eoart,  it 
must  state  that  it  is  a  tender  for  saloage  retoat-d, 
together  with  an  offer  to  pag  costs,  or  it  snali  specify 
the  ground  vpon  which  costs  are  not  leiukrea,  and 
refer  the  question  to  the  court. 

This  was  a  case  for  salvage,  in  which  the  court 
pronounced  the  tender,  or  rather  two  tenders  taken 
together,  to  be  sufflcient.  They  amoimted  to  2d3Z, 
Two  questions  were  reserved  for  the  further  coa- 
sideration  of  the  court:  1.  Whether  the  aum 
awarded,  being  under  300/.,  the  court,  having 
regard  to  the  sects.  8  and  9  of  81  &  32  Vict,  c  71 
(The  County  Courts  Admiralty  Jvriadictioa  ActX 
ought  to  certify  for  coatd.  2.  Whether,  altfaoa^ 
the  suit  had  beeo  properly  instituted  in  thii  court, 
the  plaintiffs  oo^^t  to  have  their  coata,  inamnuh  mm 
the  court  had  pronounced  for  the  euScieiKj  of  tbe 
tend^. 

The  form  of  the  tenders  was  as  follows : 

Take  notice,  tliat  w«  have  this  d*;  paid  to  tbe  moeoaat  at 
the  registrar  at  tbe  Bank  oi  Englaiia  the  amm  ol  £ 
whidi  we  tender  togethar  with  niBli  egata,  if  woj,  am  wmgf  hm 
dae  bj  law. 


Tkb  HtCKuxy. 
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Att,  Q.  C.  and  Clarkson  for  the  defendants. 

Sir  B.  FuiLLiMOSB.— With  regard  to  the  firat- 
qnetUon  leserred  for  conaideratioo,  I  have  con- 
lidered  all  the  circumstances,  and  especially  though 
not  solely,  the  small  difference  between  the  sum 
awarded  and  that  which  Umita  the  jurisdiction  of  the 
Coanty  Court,  and  I  am  of  opinioa  that  I  ought  to 
certify  for  costs.  As  to  the  second  question  coses 
were  cited  to  me  with  respect  to  the  Chancery  and 
Common  Xaw  Coarta  on  auestiona  of  tender ;  bat  I 
cannot  consider  them  as  lumidiing  precedmts  for 
the  practice  of  this  court.  Varioas  coses  on  the 
subject  of  tender  decided  in  ttiis  court  were  also 
referred  to  in  the  course  of  the  argument.  They 
will  all  be  found  collected  in  Chap^  5  of  Williams 
and  Brum's  Admiralty  Practice  which  also  coataina 
in  the  notes  some  ralaable  remarks  upon  the  prin- 
of  tender  la  this  court.  The  first  deciuon  ta 
any  importance  is  that  of  Lord  Stowcll  ia  the  case 
of  the  MargartUa  (decided  in  1801),  4  Bob.  146. 
The  rule  which  Lord  Stowell  intended  to  lay  down  in 
that  case,  was  that  the  partiea  ought  to  know 
"  what  ia  proposed  to  them  for  their  reward  and 
what  lot  costs ; "  and  that,  inasmuch  as  verbal  offers 
had  led  to  luiaunderstandiog  and  nocertainty,  a 
more  regular  and  legal  form  should  be  adopted  for 
die  future.  Since  that  time  the  matter  was  aereral 
times  discussed  before  my  predecessor  in  tMs  chur. 
But  upon  the  whole  I  am  of  opinion  that  the  practice 
00  tliis  point  has  been  somewlut  wavering  and  uncer- 
tain ;  and  I  agree  with  the  obeerrations  made  at  the 
bar  that  it  is  expedient  to  take  this  opportunity  to  lay 
down  a  fixed  riue  on  the  subject.  With  respect  to  the 
present  caae,  I  om  of  oi^nion  that  it  was  competent 
to  the  defendant  to  tender  the  reward  for  salvage 
and  reserve  the  question  of  costs ;  and  such  was 
the  intention  of  the  tender,  and  I  think  it  would 
lure  been  competent  to  the  ^intiff  tohare  accepted 
the  tendtf ,  bo  for  as  it  reloted  to  the  reward,  and  to 
have  reserved  the  question  of  costs  for  the  considera- 
tion of  the  court.  -  I  shall  i^ve  the  plaintiff  hU  costs 
up  to  the  time  when  the  second  tender  was  made ; 
but  having  regard  to  the  uncertainty  os  to  the  proc- 
tiee,  and  to  the  correspondence  between  the  solicitors 
of  the  parties,  which  has  been  put  in  evidence,  I  shall 
make  no  order  as  to  costs  sut>se<[ueat  to  the  tenders, 
but  leave  both  iwrties  to  pay  thetr  own  costs.  For  the 
future  I  most  direct  that,  when  a  tender  is  made,  it 
shall  either  state  that  it  is  a  tender  for  salvage 
reward  together  with  an  offer  to  pay  coats ;  or  it 
■hall  specify  the  ground  upoD  which  coats  are  mi 
tendered,  and  refer  the  question  of  costs  to  the  con- 
sideration of  the  court. 

Proctor  for  the  plaintiffs,  B.  C.  Coote. 

Proctors  for  the  plaintiff^  Deacon,  Saitt  and  Sogers. 
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Slumber,  1869. 

Amtost  v.  The  Etka  Insurahcb  Comf^int  (a). 

Jfonne  lAsumiM — Perils  of  ike  «a— "  Other  mis- 
fortimu" — Bisks  of  lighterage — Inherent  defect. 

I%epka*tiff'  insund  with  the  defendants  a  shipload  of 
cattle,  the  adventure  to  begin  fnm  the  loaaii^  and 
coniinuA  until  the  cattle  ihouid  arrive  and  be  u^eljf 
landed  at  the  port  of  destination.  The  risks  covered 
bjf  the  poUty  were  ^'periU  of  the  lakes,  seas,  rivers, 

(o)  Ad&ptod  from  the  Chicago  Ltgal  Neva  bj  P.  0.  Cauap, 
Bn.,  Barrirter-ftt-Lftw.  The  noTeltj  of  the  facta  in  this 
OH^  ud  of  sowa  of  tba  priaoiplM  ot  tew  laid  down,  has 
Man  ttkea  to  Jutifr  the  introdnotioii  ot  this  report  to 
BittUah  leaden  in  aa  EDgliali  dress.  See  Lane  t.  Nimn, 
^^>.  1  C.  P.  41^  88  to  warrant;  of  aeawotthlnesa  ot 


[Uritbd  Staibb. 

canals,  railroads,  fires,  jettisons,  and  all  other  perxh 
and  mis  fortunes  that  have  or  ^all  come  to  the  hvrff 
detriment,  or  damage  of  the  said  property  or  ang  part 
.  thereof;"  and  also  "the  usual  risk  of  lighterage  at 
Ontonagon"  The  propeller  on  which  the  cattle  were 
shipped  arrived  off  Ontonagon,  but  wasprevented  bg 
a  bar  in  the  harbour  from  landing  them.  The  ammafs 
were  taken  from  the  propeSer  on  board  a  lighter,  where 
they  werejaetened  with  a  Jive-eighth  inch  iron  cAoin. 
Daring  the  passage  the  animals  were  frightened,  the 
chain  broke,  and  a  number  of  them  pU  xnio  the  sea 
and  were  drowned : 

Held  thai  this  was  a  loss  covered  bu  the  poUcg ;  that,  if 
not  a  "  peril  of  the  sea,"  which  tM  court  was  inclined 
to  think  that  it  was,  it  came  within  the  term  **  all 
other  perils  and  mi^ortunes." 

Sembte,  thai  where  animals  are  drowned  is  the  tea,  t&at  M 

a  loss  bg  "perils  of  the  sea," 

Held,  further,  that  in  the  absence  of  explanation  bg  the 
insurer,  it  was  to  be  prenaned  that  the  fright  of  the 
animals  was  caused  &y  sometkiiy  eonnected  with  hoih* 
gallon ;  and  also  that  the  insurer  must  bepresumed  to 
know  the  usual  mode  and  appliances  of  aghlerage  at 
the  place,  and  to  have  had  tn  contemptation  skca  an 
accident  as  happened,  when  tttking  the  risk. 

This  was  o  motion  for  a  new  trial,  the  verdict 
having  been  given  for  the  defendants,  the  insurers. 
Judgment  was  delivered  by 

WiTHST,  J. — On  the  trial  of  this  cause  at  a 
former  term,  the  court  rendered  a  rerdiot  for  defen- 
dant, on  the  ground  that  the  loss  sustained  by 
pluDtiS  was  not  covered  by  the  policy  of  insurance. 
A  motion  for  a  new  trial  is  urged  on  the  grouud 
that  auch  ruling  was  erroneous.  It  affoMs  me 
great  satisfaction  that  my  brother  Wilkins,  who 
presided  at  ^e  trial,  has  been  oble  to  ait  with  rae 
and  hear  the  arguments  on  this  motion,  and  that 
he  entirely  concurs  with  the  conclusions  which  I 
shall  express.  On  the  Ist  May  1865  an  open  season 
policy  was  issued  by  defendant  to  plaintiff,  inanr- 
iog  the  i^aintiff's  property  frmn  ports  and  traces  to 
ports  and  [daces,  including  the  voyage  in  which  was 
this  risk.  The  adventure  was  to  begin  from  the 
loading,  and  continue  until  the  property  should 

arrive  and  be  safely  landed  at  the  port  of  destina- 
tion," The  risks  covered  by  the  policy  are  "  perils 
of  the  lakes,  seas,  rivers,  canals,  railroads,  firer, 
jettisons,  and  all  other  perils  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  property,  or  any 
part  thereof;"  also,  "the  usual  risk  of  lighterage 
at  Uotonagon."  Under  this  insurance  the  plain- 
tiff shipped  on  board  the  propeller  Pewtdfic  from 
Bayfield  to  Ontonagon,  on  Lake  Superior,  forty  or 
more  beef  caitle.  The  vessel  arrived  off  the  latter 
port  in  July  1865,  but  was  prevented  by  a  bar  in 
the  harbour  from  landing.  The  animals  were  taken 
from  the  propeller  on  to  a  lighter  to  be  landed,  and 
were  fastened  on  the  lighter  in  this  way :  A  chain 
ot  flve-e^hth  inch  iron — called  an  anchor  chain- 
ran  fore  and  aft  through  the  middle  of  the  lighter, 
fast^ied  at  the  ends  to  timber  heads  eight  or  ten 
feet  from  each  end  of  the  lighter.  To  this  chain 
the  cattle  were  tied  by  ropes,  heads  In  on  opposite 
sides  of  the  chain.  When  the  lighter  hod  proceeded 
from  a  quarter  to  a  third  of  the  distance  in,  the 
cattle,  from  some  cause  not  explained,  became 
fr^htened,  breaking  ^e  chain  into  three  pieces,  and 
twenty-seven  of  the  cattle,  tied  to  one  of  these 
pieces,  went  over  into  the  lake  and  were  drowned 
by  the  weight  of  the  chain  carrying  their  heads 
under  water.  The  lighter  was  tugged  in  and  out, 
and  was  in  good  condition.  The  cattle  were  fas- 
tened on  the  lighter  in  tlio  cnsteinanr^ra]!  jof 
UghterioR  at  that  plaoe.Di^t^  ii^^k^HeVaMjEUde 
by  the  plaintiff  at  the  tiia'.,  and  the  question  pre- 
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seated,  which  we  are  called  upon  to  dedde,  is 
whether  the  Imb  wu  occuioned  by  a  "pent 
of  the  lafcea,"  or  other  "peril  aod  miafor* 
tune  "  within  the  meaning  uid  intent  of  the  policy. 
The  general  doctrine  is,  t^t  the  insurer  undertakes, 
in  a  marine  risk,  only  to  indemnify  against  extraor- 
dinary  perils  of  the  sea,  and  not  against  those  ordi- 
nary ones  to  which  every  ship  must  iaevitsbly  be 
exposed.  Ereiy  loss  wl^cb  arises  from  tempests,  or 
by  rocks,  winds,  or  waves,  strictly  and  naturally 
comes  under  the  idea  of  a.  loss  occasioned  by  perils 
of  the  sea.  But  if  this  be  the  extent  of  the  phrase 
"perils  of  the  sea,"  we  should  be  obliged  to  con- 
clude tfaat  it  covered  only  accidents  of  an  extraor- 
dinary nature,  and  produced  only  by  natural  causes 
pecnliar  to  that  element.  Such,  however,  is  clearly 
not  the  rule  for  construing  the  phrase  "  perils  of 
the  tea,"  in  reference  to  marine  insurance.  Mr. 
Parsons,  in  his  work  on  Marine  Insurance,  vol.  1, 
p.  544,  says :  "  The  phrase  covers  all  loss  ur  damage 
which  arises  from  the  extraordinary  action  of  the 
wind  and  sea,  and  from  inevitable  accidents  directly 
connected  with  navigation  excepting  those  pro- 
vided for  in  other  puts  of  the  policy,  as  captures 
and  the  like."  Mr.  Justice  Story,  in  the  case  of 
the  schooner  Seetide,  2  Snmner,  567,  remarks, 
"that  the  phrase  'danger  of  the  seas,'  whether 
nnderstood  in  its  most  limited  sense,  as  importing 
only  loss  by  natural  accidents  peculiar  to  that 
element ;  or,  whether  vndentood  in  Its  mon  eom- 
prdmiiTe  aem^  as  inelndinff  ineviuble  aocidenta 
wm  that  deiiMDt>  must  still,  in  either  case^  be 
(deaily  vnderstood  to  include  only  such  losses  aa  are 
an  extrawdinary  nature,  or  arising  from  irresisti- 
ble foroe,  (a  some  overwhelming  power,  which  can- 
not be  guarded  gainst  by  ordinary  exwliona  of 
human  skill  and  pradenee."  Hie  Supreme  Court  of 
the  United  States,  in  GomsM  v.  Maiiph$  Jimmuss 
Gmomu^,  19  How.  813,  seems  to  give  the  m«re  ex- 
tended sense  to  the  term,  "  perils  of  the  eea,"  as 
■uggested  by  Story,  J.  That  court  says  these 
words  "have  been  extended  to  comprehend  lossee 
arising  from  some  irresistible  force  or  overwhelming 
power,  which  no  ordinary  skill  could  anticipate  or 
evade."  It  hai  often  been  said,  and  correctly,  that 
what  are  ordioary  and  what  are  extraordinuy 
perils,  u  a  question  of  modi  difficulty.  The  diffi- 
culty has  been  illustrated  by  many  cases.  Thus,  in 
Magmu  v.  Buttemer,  9  Eng.  L.  &  E.  461 ;  U  C.  B.  676, 
a  veeael  moored  in  a  tide  harbour,  and  took 
gronnd  when  the  tide  feU.  In  consequence  of 
tin*  she  was  hogged  and  strained  all  over.  It 
was  held  that  the  underwriters  were  not  liable. 
In  Potttr  V.  Sfffblk  Insurance  Company,  2  Sum.,  197, 
the  circumstances  were  very  similar  to  the  last  case, 
and  Mr.  Justice  Story  held,  "  that  unless  there  was 
inhereot  weakness  in  the  venel,  such  damage  could 
only  be  occa^oaad  by  an  unnaual  and  extraordinary 
■cddent  In  grounding  upon  tiie  ebbing  of  the  tide, 
which  would  be  a  peril  of  the  sea."  In  Hunier  v. 
Potu,  4  Camp.  203,  Lord  EUcaiborough  held,  a 
leak  occasioned  by  rats  was  not  a  peril  of  the  sea, 
not  being  a  toss  of  an  extraordiuary  nature.  But  in 
Garrigvu  r.  Cox,  1  Binn.,  592,  a  leak  occasioned  by 
rata  waa  held  to  be  a  p»il  within  the  policy.  And 
Mr.  Parsons,  In  his  Marine  Insurance,  vol.  1,  546, 
note,  after  citing  a  number  of  cases,  concludes  his 
review  by  saying:  '*On  the  authority  of  recent 
eases  in  this  country,  we  should  consider  the  in- 
•urers  liable  in  such  a  case,  even  if  the  rats  remained 
on  board  throng^  the  negligence  of  the  master,  on 
the  ground  tut  the  damage  by  water  was  tiie 
proximate  cause  of  tiie  loss."  We  might  refer  to 
many  other  caaes  on  the  subject,  but  we  think  they 
will  not  tend  very  much  to  elucidate  the  qosation 
Involved  in  the  case  at  bar,  inasmuch  as  every  case 
depends  so  much  on  its  own  particular  facts  and 
ciiGumttanoea.  My  own  views  are  strongly  in  the 
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f  direction  of  holding  this  case  to  be  a  loss  within  the 
term  "peiila  of  the  sea,"  in  accwdance  with  the 
more  compvdienrive  sense  of  those  words  and  tbdr 
more  reasonable  aigniflcation — in  brief,  because  the 
cattle  were  drowned,  which  is  pecnliar  to  the 
element  on  which  they  were  being  transported; 
because  they  were  drowned  by  an  accident  that 
could  not  have  been  guarded  against  by  ordinarf 
exertiona  or  prodeoce,  omsidering  tiie  fact  that  it 
waa  tiw  nraal  mode  of  lightering  at  that  plse^ 
which  fact  must  be  presumed  to  have  beeo  known 
to  the  insurer ;  because,  too,  it  eoold  not  reasonaUy 
have  been  foreseen  that  there  waa  Inherent  weak- 
ness in  the  chain  ;  and  becaiue,  in  the  absence  irf 
explanation  by  the  insurer,  it  is  to  be  presumed  the 
fright  <rf  the  animiUs  was  caused  by  something  con- 
nected with  navigation,  iriietiier  from  the  exhaut 
of  steam,  the  working  of  machinery  of  the  tug,  the 
ringing  of  a  bell,  or  otherwiee.   It  was  a  peril  of 
navigation,  which  cenid  not  well  have  been  fote- 
seen  or  guarded  against  by  the  carrier.   Bat  we  are 
not  compelled  to  rest  oar  deoiaioo  on  the  ground 
stidotly  of  aloaa  by  a  "peril  of  the  sea,"  and 
oourt  deee  not  wish  to  be  understood  as  so  dedding. 
I  have  simply  indieated  the  tendency  of  my  own 
mind  after  an  examination  of  Da  qTieetion,  becaist 
that  partiealar  pt^nt  was  much  dwelt  upon  by  tbe 
arguments  of  the  learned  counsel.   We  are  enoiely 
oleu,  after  a  careful  examinatioc  ttf  tbe  the  aattto- 
ritlei,  that  the  loss  was  a  risk  witiiln  the  geosnl 
terms  of  lHat  policy,  **  all  other  perils  and  miifai^ 
tunes,"  and  the  specific  provision,  "  ^e  usual  riik 
of  lighterage  at  Ontonagon."   Wtrile  it  is  lud  dowa 
by  the  aauoriUes,  that  tbeae  general  words,  "iH 
other  perils,"  cover  only  perils  ol  the  like  kind  «a 
thoee  specifically  enumented,  we  Chink  they  aie 
material  and  operative  words,  and  are  not  in  As 
policy  to  have  no  effect  assigned  to  them  In  its  eo^ 
strnction.   Hillyard  on  Muine  losaranoe,  p-  S48, 
says,  these  words  have  the  effect  of  prariding  for 
any  doubts  which  might  arise  as  to  cansea  wh1<di 
come  neariy,  bat  not  precisely,  under  tbe  specMe 
causes  of  loss.    In  CtUien  v.  Buthr,  6  M.  A  Sl,  46S, 
Lord  SUenbonngh  says ;  **  They  are  entitied  to  be 
considered  as  material  and  operative  words,  and  to 
have  due  effect  asrigned  to  them  in  the  constntetioa 
of  the  instruments;  and  which  will  be  dona  by 
blowing  them  to  comprehend  and  cover  othv 
causes  of  marine  damage  ot  the  like  kind  with 
those  which  are  specially  enumerated  and  oecasioBed 
by  similar  causes."  The  animals  did  not  die  fnm 
diseases  or  any  inherent  defect  in  tbenv  bat  ftem 
an  accident  on  watv,  in  conrseof  tiie  voya^,  wfaieh 
was  something  peculiar  to  tliat  elunent.   Had  the 
accident  of  breaking  the  fastening  occaired  in  a 
land  transportation,  no  such  result  could  have  taken 
place.  The  cattle  were  drowned  by  their  heads 
being  drawn  nndw  water  by  the  w^ht  of  the  piece 
of  chain  to  which  they  were  tied.   It  was  flv^ 
eighths  inch  iron,  aod  bad  the  chain  been  pecfeot 
would  undoubtedly  have  resisted  any  strain  the 
whole  number  of  the  animals  on  board  could  have 
produced,  and  yet  the  accident  waa  fortuitous. 
It  waa  the  custom  to  use  this  chain  for  fastening 
cattle  lightered  from  vessels,  it  was  believed  to  be 
suffldeBtly  strong;  and  aa  we  have  alicady  rwiaiked, 
it  could  not  have  iieen  foreseen,  in  all  reaaooaMe 
probability,  that  there  was  inherent  waakueia  in 
this  anchor  diaio.   The  insurer  must  be  pronmed 
to  have  known  the  usual  mode  and  apj^ocee  of 
lighterage  at  the  place,  and  to  have  had  it  in  con- 
templation when  taking  the  risk.   If  now  we  regard 
it  doubtful  whether  the  loss  was  strictly  within  the 
indemnity  aguost  "  perils  of  the  sea,"  atiU  we  think 
it  should  be  regarded  as  caused  by  perils  of  ktt 
kiitd,  and  therefore  covered  by  the  general  wcfds  cf 
tbe  policy.   So  case  has  been  found  whmw  tbe  facts 
werelilK  those  in  theone  at  bar;  bat  o^principK 
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Dmave  r.  J.  Anson,  7  Scott,  507,  if  regarded  u 
suitainiog  the  conclusions  to  which  we  hare  arriTei]. 
Zd  that  case,  the  effect  of  the  general  words  of  the 
policy,  "  all  other  perils  and  misfortnoes,"  were  verj 
folly  considered,  and  the  cases  which  had  been  de- 
cided referred  to.  The  declaration  averred  that  the 
"■Up  was  broken,  damaged  and  destroyed,  and 
rendered  iriiolly  incapable  of  pursuing  the  said 
Toyage,  by  certain  periU  which  the  udd  assuren, 
by  said  policy,  did  take  apoa  themselTea,  to  wit:  by 
the  accident^  breaking  and  giving  way  of  the  tackle 
and  lupporta  whereby  the  said  ship  was  supported, 
in  being  moved  from  a  certain  dock ;  in  consequence 
«f  which  breaking  and  giving  way,  the  said  ship 
shrock  violently  against  the  sand  and  was  bilged, 
broken,  destroyed,  damaged  and  rendered  incapable 
of  panning  the  said  voyage."  The  d^endaots 
traversed  the  allegation  "  that  the  ship  was  broken, 
damaged  and  destroyed,  and  rendered  incapable  of 
pnniiiog  the  voyage,  by  anif  perifs  whitji  the  said 
attttrtr*,  hy  said  polieg,  did  take  vpon  themutns." 
lord  Chi^  Justice  Tindal  said,  "  the  point  remaiD 
ing  to  be  considered  is  whether  the  loss  was  occa- 
iooned  by  a^y  of  the  perils  insured  against  by  the 
policy.  It  is  to  be  obaerred  that  the  words  in  the 
policy  are  very  large  ;  the  policy  not  only  enume- 
rates '  perils  of  the  sea,'  but  all  other  pcrua,  losses 
and  misfortnoei  that  had  or  should  come  to  the 
hnr^  debiment  or  damage  of  the  subject  matter  of 
the  insurance."  After  referring  to  several  cases, 
the  learned  judge  says,  the  "  loss  occasioned  by  the 
endeavour  to  get  the  vessel  afloat  from  the  dry 
dock  in  which  she  had  just  been  repaired,  was  a  loss 
within  the  policy."  Here  the  aapports  broke  and 
caused  the  damage,  like  the  case  at  bar.  Again, 
tte  other  clause  in  the  contract,  *'  the  usual  risk  of 
lighterage  at  Ontonagon,"  was  clearly  not  necessary 
to  indemnify  the  assured  agaiust  "  perils  of  the 
■ea,"  nor  perils  of  the  like  kind,  for  the  risk  begins 
viUi  loading  the  freight  and  continues  until  safely 
haded.  Assuming,  then,  what  is  claimed  by  defen- 
dant, the  accident  which  happened  not  to  be  a  loss 
perils  by  the  sea,"  nor  "other  perils  and  mis- 
fortunes," w©  should,  in  order  to  give  due  effect  to 
the  clause,  "  usual  risk  of  lighterage,"  in  view  of  the 
other  stipulations  of  the  policy  being  held  not  to 
cover  the  loss,  say  that  it  is  covered  by  the  risk  of 
lighterage.  In  the  view  we  have  taken  of  "alt 
oUier  perils  and  misfortunes,"  there  is  no  occasion  to 
inquire  into  the  effect  of  the  lighterage  clause,  but 
if  we  were  to  hold  differently  in  reference  to  the 
other  specific  and  general  clauses  of  the  policy,  it 
voold  be  difficult  to  see  how  the  lighterage  clause 
could  be  regarded  as  operative  words  in  the  con- 
tract,  unless  held  to  cover  their  loss.  Fur  the 
.Kisons  given,  the  motion  must  prer^  and  a  new 
trial  be  awarded. 
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BELFAST  ELECTION  PETITION. 
Saturday,  90th  Jan.  1869. 
(Before  Fuzoeralo.  B.) 
Siiieripfiod  to  Orange  halls — Brihenf—Paying  «r- 
psRSss  of  eandidttti—Applieatiou  of  otoney  tabseribtd 
Qmmpt  iateHti&ii^lMmble  cawXdature. 

Wt  ntpORckat  ivbseribed  to  an  Orange  halt  with  a  view 
to  express  the  bent  of  his  opinions : 

BeU,  dof  thi»  wot  a  Irgitiimte  method  of  t/iving  ex- 
prmion  to  lis  tpimcas  of  As  candidate  tuilA  the  view 
^inJlaenaMff  voles. 

We  fiiemb  of  the  re^ndent  early  in  the  canvass  held 
«tf  an  assyranee  to       a  proposed  colleague^  that  a 


public  subscription  instituted  for  the  purpose  of 
paying  his  apenaes  would  be  contributtd  to  by  them  : 

Bdd,  that  suck  a  subaer^tion  was  not  itUgal,  but  thai 
it  behoved  the  candidaie  so  assisted  to  see  that  the 
RMwgr  subserved  was  legitimatdg  esgmided. 

It  was  suggested  that  a  guarantee  should  be  given  under 
whidi  a  settleinent  might  take  place  qfter  the  eUetioa. 
This  was  olpeeted  to,  and  money  desired.  Eventually 
this  was  paid,  tJthoagh  the  acting  agent  of  the  respoa- 
dent  warned  the  persons  maJang  the  payment  of  the 
danger  vAieh  would  foUow  .* 

HeMj  that  supposing  the  real  intention  accompanying 
this  payment  was  to  secure  the  return  of  J.,  thm 
would  M  strong  ground  for  hohUag  that  it  was  a  cor- 
rupt practice  so  far  as  concerned  the  rettira  of  J, 

But 

Held  further,  that  howmrer  eompt  the  practice  m^ht 
have  been  as  regarded  J.,  if  the  object  of  paynurU 
was  to  create  a  eommtmihf  of  qiinion  on  the  part  of 
the  voters  of  J.  in  favour  of  ae  re^Mndent,  and  thus 
seatre  assulanee  in  Us  stoibn,  that  was  not  a 
proceeding  whiA  woM  avoid  tAs  rospondsnfs  rstam. 

Iliere  is  no  power  given  Igr  the  Cmrvpt  Practices  Acts 
to  deal  with  practices  wAwA  have  efficts  similar  to 
those  cwMrea  by  the  statutes;  ana  offences  not  de- 
fined by  sucA  statutes,  although  having  the  sama  per- 
nicious results  as  those  whwh  are  aefiaed,  are  not 
cognizable  by  the  court. 

This  was  a  petition  against  the  retom  of  Mr. 
M'Clure.  All  material  facts  and  wgumflats  ore 
stated  in  the  judgment. 

FiTzoEHALD,  B.— I  luve  oooridovd  tUs  cBse,  witii 
certainly  great  hesitation  upon  one  part  of  it,  but  I 
have  come  to  my  determination.  There  are  points 
in  the  case  upon  which  I  shall  touch  veir  lightly 
indeed.  [Having  done  this,  bis  Lordship  pro- 
ceeded] vThe  next  case  is  one  of  a  class  to  wnii^ 
I  confess  I  have  been  unable  from  the  banning  of 
this  case  to  give  any  weight  at  all,  that  Is  the 
subscription  to  the  Orange  Hall.  I  really  confess, 
having  listened  with  the  greatest  attention  to  the 
arguments  on  both  sides,  that  I  cannot  see  what 
effect  it  has  at  all  in  the  shape  of  bribery.  I  am  not 
here  to  try  whetha  it  was  conristent  upon  the  part 
of  Mr.  M'Clure  to  f^ve  suppOTt  to  an  Orange  HalL 
I  am  not  here  to  try  whether  it  was  done  in  perfect 
sincerity ;  that  is  a  question  with  which  I  have 
nothing  to  do ;  but  of  this  I  am  sure,  that  the  pro- 
fession by  a  candidate  of  holding  certain  opinions  is 
a  legitimate  mode  of  influencing  votes.  If  it  were 
not,  they  would  have  no  means  in  millions  of  cases 
of  influencing  votes  at  all;  and  if  (for  I  am  not 
going  to  try  whether  it  was  oonsiBteouy  or  slni»rely 
done)  Mr.  M*Clare  thought  that  It  would  be  for  hts 
ben^t  with  reference  to  tlw  eleoUon,  and  for  pro- 
curing votes,  to  inform  Orangemen  and  others  that 
he  did  entertain  opinions  in  favour  of  institutions  oi 
this  kind,  I  see  nothing  itlegitlauUe  in  that.  Ttte 
case  appears  to  me  identically  the  same  as  if  he  had 
written  s  pamphlet  In  support  of,  or  sostaining  such 
institutions  as  Orange  Halts,  aud  had  paid  the 
printer  for  publi^ng  it.  I  am  not  upon  the  ques- 
tion whether  it  was  consistent  n|>on  the  part  ef  Mr. 
M'Clure  to  do  it,  or  whether  it  was  not.  If  by 
subscriptions  of  that  kind  he  thonght  proper  to 
indicate  that  his  tqunions  were  favourable  to  insti- 
tutions of  this  kind,  I  have  no  ri^^t  to  try  his  con- 
sistency or  sincerity,  hnt  It  was  perfectly  legitimate 
for  him  to  put  forward  his  teutons  as  a  means  of 
procuring  votes.  I  now  come  to  the  part  of  the 
case  upon  which  difficulty  really  exists,  and  I  quite 
agree  both  with  Mr.  Falkiner  and  Mr.  Kisbey  that  I 
am  so  to  endeavour  to  construe  this  Aet^sto  Mnpfsa 
the  mischief  which  the  As^ntM,  fa^l!biii^<(]^)^ 
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preautne,  sincerely)  to  guard  against.  I  am  bound 
t}  do  that,  and  for  that  purpose  I  am,  so  far  as  such 
common  sense  and  aucb  knowledge  of  the  world  as  I 
posse  SB,  enable  me  to  do  so,  to  strip  of  erery  colour, 
of  every  dress,  of  every  shape,  any  act  which  ia 
brought  before  me,  so  as  to  discover  what  the  true 
and  real  nature  of  the  act  is ;  and  if,  having  so  done, 
if,  having  stripped  it  of  its  colouiiDg,  taken  off  its 
dress  or  vamun,  or  whatever  may  be  about  it,  I 
find  that  in  its  true  nature  the  act  is  one  of  the 
corrupt  practices  defined  by  the  statute,  I  am  bound, 
notwithstanding  what  shape,  notwithstanding  what 
colour,  notwithstanding  any  dress  it  may  have,  to 
give  effect  to  the  Act  of  Parliament.   But  I  have 
not  the  power  under  the  act  of  Patliament  to 
change  the  nature  of  the  act  itself  because  the 
act  proved  may  be  clearly  shown  to  me  by  most 
reasonable  evidence  to  be  fraught  or  attended 
with  all  the  pernicious  consequences  which  the 
Act  was  intended  to  guard  against.   I  have  no 
power,  notwithstanding,  to  repress  the  act,  unless 
the  act  be  in  ita  nature  one  of  the  cormpt  practices 
specified,  and  I  cannot  make  it  so  by  reason  of  its 
being  attended  by  circumstances  which  the  Act  of 
Parliament  was  intended  to  guard  against.  It 
Appears  to  me  that  it  ia  an  application  of  real 
subtlety,  when  one  endeavours,  by  reason  of  the 
misdiief  which  follows,  to  alter  the  nature  of  the 
act  itaelf  for  the  purpose  of  nwessing  the  mischl^. 
That  is  what  I  cannot  do.  Well  now,  the  trans- 
action, so  far  as  it  is  necessary  for  me  to  state  it,  is 
one  about  which,  until  we  come  to  the  motives  of  it, 
there  is  in  reality  little  or  no  controversy.  It 
appears  that  early  in  the  canvassing  for  Mr. 
M'Clure,  Mr.  DuiBn,  and  certain  other  gentlemen 
who  vera  his  friends  and  supportos,  did  ludd  out 
an  assurance  to  the  friends  of  Mr.  Johnston  that  a 
public  subscription,  instituted  for  the  purpose  of 
defraying  the  expenses  of  his  election,  would  be 
f»ntributed  to  by  them,  to  the  extent  of  at  least 
800/.,  according  to  Mr.  Duffln's  evidence.  Mr. 
Johnston,  as  it  appears  be  stated  to  one  of  the  wit- 
nesses  in  this  case,  Mr.  Dysert  (and  it  seems  to  be 
agreed  by  other  witnesses  that  it  wasjo  publicly 
stated),  had  not  the  money  or  the  means,  or  did  not 
think  he  had  the  money  or  the  means,  or  did  not 
wish  to  apply  such  money  or  means  as  be  had  to  the 
expenses  of  his  election,  and  he  declined  altogether 
to  stand  at  his  own  expense ;  but,  as  he  told  Mr. 
Dysert,  he  was  perfectly  willing  to  be  of  service  to 
his  friends  and  supporters  provided  they  returned 
him.   Now,  so  far  as  I  can  judge,  I  have  no  reason 
for  believing  that  a  subscription  instituted  for  that 
purpose,  that  is  to  pay  the  expenses  of  a  can- 
didate, and  relieve  him  from  any  expenses  ia  the 
matter,  is  in  any  way  an  illegal  or  unconstitutional 
proceeding.  It  would  behove  the  candidate  to  loi^ 
well  that  the  money  of  which  he  availed  himself  of 
his  own  knowledge  is  legitimately  applied,  because 
he  incurs  a  responsibility  the  moment  he  holds  liim- 
self  out  as  a  person  to  be  elected  by  those  means. 
But  that  a  public  subscription  raised  for  that  pur- 
pose, and  contributed  by  his  friends  and  supporters, 
is  itself  illegal,  I  am  not  aware.   How  it  was  per- 
fectly competent  to  the  supporters  of  Mr.  M'Clure,  if 
Uiey  tbougkt  fit  to  to  contribute  to  this  fund.  There- 
fore t'lere  is  nothing  illegal  in  tliat,  even  though  the 
fact  be  th»t  they  would  not  have  contributed  to  the 
fund  unless  Mr.  M'Clure  bad  h^pened  to  be  a  can- 
didate.  1  do  not  think  it  was  made  less  legitimate 
by  that.   Tliat  bring  so,  it  appears  that  tiie  sub- 
scription went  fm  very  slowly  up  to  the  election  ;  as 
far  as  I  can  gather  there  was  little  more  than  300/.  . 
collected  altogether  by  both  parties,  and  complaints 
were  made  that  the  promises  given  by  those  friends 
of  Mr.  M'Clure  who  bad  Migagad  to  give  this  aub- 
«!ription,  were  not  carried  ouL   AoCOTdingly,  tiiey  i 
">posed  10  do  this— and  I  should  imi^De  it  must  Li 


d  have  been  in  some  respect,  at  least,  with  the  object 
h  of  bond  fide  seeing  that  the  money  was  rightly  ap- 
I  i^ed,  and  placed  under  the  control  of  partiet  vho 
r,  would  rightly  administer  it — they  juoposed  to  gire 
a  a  guarantee  of  responsibility  for  the  payment  of 
e  50O/.  to  the  treasurer  and  three  other  membm  of 
\  the  association,  who  were  also  members  of  Mr. 
s  Johnston's  election  committee.  Tbey  proposed  to 
I  give  tliat  BO  that  the  money  should  not  forth- 
e  coming  until  the  time  came  for  arranging  the  elec- 
1,  tion  expenses.  That  guarantee  was  carried  by  the 
t  person  to  whom  it  was  given  by  Mr.  Brett,  the  con- 
0  ducting  agent  of  Mr.  M'Clure,  to  Mr.  Kelly,  the 
e   conducting  agent  for  Mr.  Johnston,  the  man  being, 

0  in  the  first  instance,  satisfied  with  it  aa-ordingto 
e  the  evidence.  Mr.  Kelly  objected  to  it.  The  ground 
t  of  his  objection,  so  far  as  I  can  gather,  wu  tfast 
J  money  would  be  more  serviceable  for  the  purpose; 
e  and  it  is  very  probable  the  difficulty  may  hare 
)  occurred  to  him,  without  doubting  the  honour  or 
s   credit  of  these  gentlemen,  that  it  was  not  a  docu- 

1  ment  that  could  be  l^aUy  enforced  on  acoount  cf 
I  its  form.  Accordingly,  he  desires  the  men  to  take 
f  it  back  and  return  it,  telling  them,  at  the  same  tinte, 
t  that  it  would  be  better  to  have  the  money.  Bat  be 
1  then  appears  to  have  become  apprehensive  that  tlie 
i  money  might  be  paid  into  the  hands  of  some  of 
i  these  parties,  so  as  to  be  out  of  his  control  in  the 
.  expenditme,  and  yet  be  pud  with  his  knowledge ;  be 
-  was  naturally,  reasonably,  and  I  think,  ptoneriyt 
)  afraid  that  the  interests  of  his  own  client  Hr. 
,  Johnston,  the  candidate,  might  be  aflected  by  its 
t  being  entrusted  into  the  hands  of  these  parties; 
.  and  accotdingly  (and  this  is  a  part  of  the  cose  that, 
I  I  aclEnowledge,  has  pressed  upon  me  throughout) 
t  he  writes  to  Mr.  Bratt  and  waits  upon  Mr.  Brett, 
I  also  nearly  ccmtemporaneously,  and  warns  him 
\  against  making  this  payment.  He  offers  himself  to 
!  be  responsible  for  the  money  ;  he  would  tie  satisfied 
;  with  its  being  paid  to  Clarke,  the  regular  treaasr^ 
.  of  it ;  and  Clarke  and  he  appear  to  have  been  in 
■  communication  upon  it.  But  he  positively  wams 
I   liim,  and  I  think  the  fair  inference  from  his  evidence 

is  that  he  must  have  been  afndd  that  it  would  not 
;   be  legitimately  applied  for  the  purposes  of  Mr. 
;   Johnston's  election.   In  the  face  of  that,  the  course 
I   adopted,  upon  the  suggestion  of  the  man,  so  far  a 
'   I  could  see,  and,  so  far  as  I  understand  Shannon's 
evidence,  was,  that  800/L  of  the  600/.  ahould  be  paid 
I  in  the  mode  in  wbidi  Kelly  required,  and  the 
remaining  200/.  given  to  four  of  these  active 
persons.    Mr.  Kisbey  says— though  it  does  not 
appear  to  me  co  be  very  material  upon  this  part  of 
the  case  —that  they  did  not  appear  to  be  exactly 
the  four  named  in  the  guarantee.    Clarke  was  not 
one  of  the  four  to  whom  it  was  to  be  given,  and 
instead  of  Clarke  a  man  named  M^Oladdery  vu 
one  of  the  four  to  whom  it  was  giren,  bat  his  name 
is  not  in  the  guarantee.   According  to  ^lannon, 
the  ambassador  of  these  men  to  Brett,  the  200/.  is 
given  by  Duffln.    Duffin  says  his  difficulty  was 
this :  he  was  under  an  honourable  engagnooi^ 
to  secure  a  contribution  to  the  sum  to  be  raised 
for  denying   the  expenses  of  Hr.  Johnston's 
election.    He  says,  there  seem  to  be  disputes 
among  themselves  what  should  be  paid.   He  says, 
says,  "  I  could  not  tell  what  to  pay."    And  under 
those  circumstances  300/.  of  it  was  paid  as  one 
party  desired,  and  the  remaining  200/.  to  the  rest. 
Well,  now  I  confess  the  strong  inference  to  my 
mind  would  be  that,  even  supposing  the  real  inten- 
tion of  Uie  gentlemen  who  paid  this  money  was  to 
sacure  the  return  of  Mr.  Johnston,  there  would  be 
strong  ground  for  holding  that  money  so  paid  to 
these  parties,  under  such  warning  especially,  would 
be  a  corrupt  practice  as  far  as  the  election  of  John- 
ston was  concerned.   If  money  paid  to  secure  the 
•return  of  a  par^  means  anyttai^  It  appeart  to  ne 
Digitized  by  V^OOQ  IC 
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that  monej  so  paid,  with  almoat  the  Assarance  and 
tiie  certainty  that  it  will  not  be  regnlarly  applied, 
is  a  corrupt  practice,  and  If  it  be  not  a  corrupt 
practice,  I  And  it  difficult  to  say  what  the  first 
clause  and  the  fifth  clause  of  the  section 
mean.  Then  comes  its  serious  bearing  upon  this 
part  of  the  case.  If  I  find  geutlemen  and  men 
of  burinesB  to  acting  with  a  species  of  disregard 
as  to  the  mode  in  which  the  money  is  applied,  does 
it  not  afford  something  in  the  shape  of  strong  evi- 
dence that  (interested  as  they  were  for  M'Clure,  and 
the  probable  inference  from  what  they  did  being 
that  this  money  never  would  hare  been  subscribed 
At  Jdl  unless  M'Clore  had  been  a  candidate)  the  real 
object  of  the  money  so  handed  over  was  something 
different,  and  that  it  was  iotended  by  its  influence 
u  money  to  procure  the  support  of  these  men  for 
H'Clure  ?  That  is  the  difBculty  that  has  pressed 
npon  niy  mind  throughout  this  case ;  I  put 
it  aa  strongly  as  I  can,  bat  not  more  strongly 
than  it  has  pressed  upon  my  own  mind.  On 
tbe  other  hand,  if  I  could  be  fully  satisfied  that 
this  money  baa  been  paid  legitimately  as  a  sub- 
scription to  the  fund,  and  that  the  real  hope  as  to 
tbe  mode  in  which  It  would  affect  Mr.  M'Clure's 
election  was  by  the  impression  produced  upon  the 
mpporters  of  Johnston,  and  the  community  of 
fe^ng  and  desire  to  ^d  upon  the  part  of  M'Clure, 
it  appears  to  me  that  the  payment  would  be  a 
legitimate  one,  and  if  the  money  was  paid  legiti- 
mately there  would  be  no  reason  to  complain  of  it, 
Sappoging  I  were  satisfied  that  however  corrupt 
the  in^ctice  was  as  regards  Mr.  Johnson's  election, 
the  only  effect  it  could  produce  upon  Mr.  Hi^lure's 
elecfcioii,  would  be  an  identical  one,  and  that  that  was 
the  effect  contemplated,  can  I  make  it  a  corrupt 
practice  as  to  the  electioa  of  Mr.  M'Clure  f  It  does 
■ot  appear  to  me  that  the  Act  has  said  so.  The 
true  way  to  try  it  is,  supposing  that  state  of  facts 
to  be  clear,  that  is,  that  it  was  so  clearly  a  corrupt 
practice  to  secure  the  election  of  Johnston  that  an 
mdictment  could  be  maintuned  against  these  parties 
for  corrupt  practice  in  order  to  procure  the  return 
of  Johnston,  and  it  further  appeared  that  these 
partieB  entertained  a  hope  or  expectation  that  the 
effect  produced  upoa  the  minds  of  the  supporters 
of  Johnston  would  be  a  community  of  opinion  and 
aid  from  them  in  favour  of  the  election  of  Mr. 
H'Clure,  and  that  they  would  give  their  rotea  just 
in  the  same  way  as  they  would  if  the  money  had 
been  directly  so  applied  ;  can  I  say  that  an  indict- 
ment could  be  sustained  against  them  in  the  alter- 
native in  order  to  procure  the  election  of  Mr. 
M*Clnre  ?  If  I  cannot,  then  I  say  it  comes  to  this, 
that  it  is  a  case  not  provided  for  by  the  Act  of 
PuVamen^  though  open  to  mischief,  but  I  have  no 
powa  to  change  vie  nature  of  the  act  itself,  because 
it  would  have  been  followed  by  the  same  mischief, 
and  to  mi^e  it  an  act  of  tbe  same  nature  as  that 
which  would  be  corrupt  under  the  Act  of  Parlia- 
ment The  real  difficulty  that  has  been  upon  my 
mind  is  whether  I  most  not  regard  this  as  a  mere 
oolonnUile  proceeding,  considering  the  mode  in 
whldi  it  wu  done  by  men  of  business,  by  mm  well 
acqn^nted,  several  of  them,  with  electioneering 
practices  and  contrivances  of  various  kinds — 
whether  I  am  not  to  treat  this  as  a  colourable  act 
really  done  to  Infiuence  the  election,  as  distinct 
from  the  contrivance  of  which  I  hare  spoken,  and 
which  might  operate  in  favour  of  tiie  electioa  of 
M'Clure.  I  adcnowledse  that  there  appear  to  me 
to  be  strong  grounds  for  treating  it  in  that  way, 
and  ttiat  has  pressed  heavily  upon  my  mind  through- 
oat  But  in  order  to  do  that  I  must  act  against 
the  sworn  testimony  of  men  of  respectability  and 
(daaracter.  I  need  hardly  say  that  I  pay  very  little 
or  no  r^ard  to  a  geoueman  who  geti  upon  the 
abb  and  lays,  Willi  indignation,  "IneTeroommitted 
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an  act  of  bribery  in  my  life,"  because  I  do  not  know 
what  is  the  meaning  of  it,  unless  I  know  that  tbe 
gentleman  puts  the  same  meaning  upon  the  word 
"  bribery  "  as  I  do.'  Trace  this  throughout,  up  to 
the  moment  at  which  the  separation  took  place  into 
two  sums,  and  I  am  unable  to  see  anything  that  can 
be  treated  as  a  corrupt  practice  to  secure  the  elec- 
tion of  Mr.  M<3lnre.  Well,  then,  am  I  to  distrust 
these  gentlemen  as  to  the  instructions  given,  how- 
ever loose  they  were,  that  this  was  not  intended  to 
impose  any  obligation  whatever  upon  the  parties  to 
whom  It  was  given ;  that  it  was  to  be  for  the  election 
of  Johnston ;  that  it  was  given  in  regard  to  the 
original  promise,  and  ao  forth;  and  the  positive 
oaUi  of  these'  men  that  they  w  It  for  no  other 

f nrpose  ?  It  is  a  strong  thing  for  me  to  do  that, 
f  I  were  to  act  merely  upon  the  probabilities  of  the 
case  alone,  I  acknowledge  my  conclusion  would 
hare  been  different,  altliough  even  then  there  are 
ctrcumstances  insisted  upon  by  Mr.  Andrews  as  to 
the  original  innocence  of  this  transaction,  and  the 
peculiar  circumstances  under  which  the  alteration 
took  place.  I  cafinot  decide,  in  thcface  of  that  sworn 
teatimony,  whatever  doubt  I  have  ;  and  I  am  obliged 
to  put  it  under  the  same  class  of  cases  as  the  money 
given  by  Mr.  Dysert  With  reference  to  the  case 
of  treating,  I  rully  shall  not  dwell  upon  that  It 
seems  to  me  that  the  purpose,  mentimed  in  tiie  Act 
of  Parliament  has  not  been  proved  in  either  of  tbe 
cases  which  have  been  spoken  to  in  evideoce,  and 
they  appear  to  me  to  have  been  merely  introduced 
for  the  purpose  of  filling  up  the  case.  Therefore  I 
have  come  to  tbe  conclusion  to  declare  .Mr,  M'Clure 
duly  elected,  and,  of  course,  I  must  say  that  he  is 
not  cognisant  that  any  corrupt  practice  was  resorted 
to  at  this  <^tion.  And  the  ooata  must  foUov  in 
the  ordinary  course. 


OOITBT  07  APPSAI.  IN  GKANCOEET, 

BsporM  br  Tbokm  BwMsaain  and  1.  SrawAKt 
Bocn,  Exin..  BairlstOMt-Law. 

Tuesday,  Nov,  16. 

(Before  the  Lord  CHairoBLi:.os  (Hatherl^). 

BesHBaooi:  v.  LAWKnoB. 

AfortffOffe  —  Equity  of  redenqition  —  JReteate — Agrtt- 
mtnl  inJUrt — AbaadoamenI  of  aqreanrnt. 

Morlgagm  brought  an  action  of  ejeclmant  in  July, 
1853,  agaiiut  t/u  mortgagor^  who  wai  in  posseuioa 
of  t/u  vtortgamd  pnpw^.  Tht  actwsn  wax  comoro- 
miaedvpon  tSete  tanu:  That  At  mortgamr  awndd 
give  vp  poBMssion  to  the  moriaagtea  on  Uu  29fA  of 
SqJtmiber  then  next,  and  thouid  release  to  than  (if 
required)  all  his  right,  claiiH,  ana  interest  in  us 
mortgaged  prt^jertu,  the  release  to  be  prepared  at  the 
expense  of  the  mortgagees  ;  the  mortgagees  agreeinpt 
in  atiuidgration  of  the  mortgagor  engaging  to  give 
tuch  possession  and  execute  shca  release,  to  forego  aH 
daim  in  reject  ofcoaU  of  the  action ;  but  in  case  ek- 
fault  Aould  be  made  by  the  mortgagor  in  giving  vp 
wcA  MsMMum,  w  in  the  execution  of  tuck  release  {if 
requtred),  (Ae  mortgagees  should  be  entitled  to  M« 
costs. 

A  release  was  never  required,  and  the  mortgagor  con- 
tinued  in  possession  until  1865,  when  the  mortgagees 
sold  the  property  under  the  trust  for  sale  eontatned  in 
the  mortgage  deed,  and  realised  more  than  sufficient 
to  pay  their  pnncipal,  interest,  and  costs  : 

Held  {aiming  the  decision  of  the  Master  qf  the  HoU/t), 
that  the  compromise  was  an  agreeBmtt>in  fieri,  wkieh 
had  bun  aboHdoaed  by  i^^imm^  «Bd  ©^^^^ 
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be  carried  out,  and  that  the  morttiagor  wai  entitled  to 
the  ntrpbtn  proceed*  of  sale,  after  peeing  to  the  mort- 
gagee) their  priaeipai,  interat,  and  cotta. 

This  wai  an  appeal  by  the  defendant  from  a  de- 
-  ciuoo  dl  the  Master  of  the  BoUi.  The  suit  was  by 
the  heir-at-law  of  a  mortgagor  agaioat  a  mort- 
gagee to  recover  the  aurpliu  of  the  proceeds  of  sale 
•  «f  tiie  mortgaged  property,  after  payment  of  the 
mor^Cagees'  principikl,  interest,  and  costs.  The  de- 
fendant resisted  the  suit  on  the  ground  tiut  the 
plaiDtiff  had  released  bis  equity  of  red«Dptioo. 
The  proceedings  in  the  court  hdoir  are  fully  re- 
ported 21  L.  T.  BepL  N.  a  193. 

Six  R.  BaggaOoh  Q-C,  and  0.  A.  CU(  fur  the 
appellant. 

SotOkgaUt        and  JZii^  for  the  pl^tifl. 

The  following  cases  were  cited : 
Kvight  T.  Maitmbanlu,  2  Mao.  A.  0. 10; 
Temon     BethelL  3  Eden.  110 ; 
Ford  T.  Oldm,  15  L.  T.  Bep.  IS.  S.  SSSj  L.  Bap. 

3Eq.461i 
Tfotem  T.  JKmfon,  4  De  O.  H.  A  0. 230. 

'ChalMKO  CajjroBLLOB  CHaaierI«y>— It  ai^tean 
■tome^  T  confeM,  that  the  Tiew  of  the  Blaster  of  the 
Rolls  in  this  case  mast  be  supported — the  Tiew 
that  he  took  as  to  the  whole  thing  being  considered 
as  a  matter  abandoned  and  put  by ;  it  being,  In 
truth,  intended  only  for  a  particnlar  purpose.  Tliat 
«^eara  to  me  to  be  perfectly  clear  upon  the  face  of 
^e  UU  Iteelf.  But  tsJcing  the  Master  of  the  BoUa' 
view  flnt^  it  irould  stand  thus :  Suppose,  for  in- 
stance, there  had  been  an  arrangement  that  this 
MDtJeman  ehoold  concur  in  giving  up  all  his  right 
in  the  eqaity  of  redemption,  that  was  a  matter  done 
at  a  time  when  from  the  bill  of  costs  it  appears 
-that  a  sale  was  contemplated.   "As  soon  as  ever 
poiiession  should  be  taken."  In  the  coarse  of 
<)ctober,  186S,  there  is  that  entry  about  the  sale 
litdng  about  to  take  place.   The  sale  did  not  take 
place,  and  the  consequence  of  it  was  that  the 
■object  for  which  the  possession  was  sought  not 
^ving  been  required  to  be  cariied  into  effect, 
the   sale  was   eventually   postponed   for  four- 
teen years.    No  party  to  the  arrangement  took 
the  slightest  notice  of  that.    Th^  £d  not  even 
ask  for  possession ;    they  allowed  this  man,  I 
irill  not  say  to  remain  in   possession,  because 
there  is  some  question  as  to  how  he  got  in.   At  all 
•erents,  one  Cave  was  afterwards  intrusted  with  the 
possession.  Hut  is  clear  upon  the  whole  from 
OiTe's  evidence,  and  the  documents  prodneed,  and 
clear  also  from  the  result  of  the  evidence,  and 
from  the  conduct  of  the  mortgagees'  own  solicitor, 
vbo,  in  taking  possession  from  Cave,  paid  to  Cave 
all  that  he  had  expended  for  rates  and  taxes  daring 
the  time  he  was  in  possession,  on  behalf  of  Mr. 
Bosbbrook  and  his  mortgagees,  as  they  are  called. 
Then,  the  whole  property  is  treated  as  a  propo^ 
vitiMut  the  slightest  reference  to  any  release  or  in- 
tention to  release  the  equity  of  redemption ;  it  is 
treated  as  a  mortgaged  property,  and  sold  by  the 
present  defendant  as  a  mortgi^;ee  under  trust  for 
aalej  and,  taking  advantage  of  that  position,  he 
atipulates  in  bis  condititms  of  sale  that  he  shall 
Bot  enter  into  any  other  covanantsthan  the  common 
covenants  against  incumbrances.    Therefrae,  we 
have  a  single  bill  by  the  representatives  of  a  mort* 
Sagor  who  conveys  the  fee  simple  in  trust  for  sale, 
flubject  to  a  prior  mortgage  which  was  vested  in 

Ingle's  representatives  ;  a  bill  by  the  representative 
«f  the  heir  of  the  mortgagor,  to  have  the  benefit 
•of  the  surplus  produced  by  the  sal^  now  in  the 
bands  of  his  trustees.  That  pnson  treats  faunself 

«s  such  trustee  fnm  the  year  1868  down  to  the 


time  of  sale  in  1667 ;  he  has  made  that  tale  u 
mortgagee,  and  has  never,  apparently,  divested  lum- 
eelf  in  any  way  of  that  character.   So  that  if  the 
agreement  does  mean  what  the  defendant  s^  U 
means,  then  clearly  it  is  an  agreement  whidi,  utbe 
Master  of  the  Rolls  says,  has  been  abandoned  by 
everybody  upon  every  side.   It  seems  to  me  the 
true  intent  of  the  parties  themselves,  so  far  at  the 
instalment  is  concerned,  is  quite  consistent  with 
that  intention.   The  plaintiff  sUtes  it  in  this  way 
in  his  bill :  "  The  plaintiff  believed  and  undentood 
that  the  a^d  document  was  intended  only  to  give 
to  the  mortgagees  the  means  of  obtaining  posunion 
of  the  mortgaged  premises,  so  as  to  ^ble  them 
effectually  to  ezerdse  the  powers  of  sale  cootained 
in  their  mortgages,  and  that  in  consideration  of  bis 
giving  up  possession  when  required,  he  wu  to  be 
relieved  from  the  costs  of  the  said  action."  That 
is  borne  out  by  every  fact  in  the  case.  They  vers 
then  about  to  adl  la  that  very  year  as  appears  from 
the  bill  of  costs,  and  it  was  an  object  to  them  to  n( 
possession  and  to  get  an  undertaUng  from  tae 
person  then  in  possession — who  seems  to  hare  been 
all  but  a  paopi>r — if  he  joined  in  the  coaTe7sne& 
There  is  nothing  said  about  surplus  moneys  or  aoj- 
tlUng  of  that  kind,  because  nobody  thought  thoe 
mnud  be  any ;  but  it  was  <A  consequence  to  than 
to  get  him  to  concur  in  handing  over  the  property 
to  a  purchaser;  and  at  that  time  the  effect  mi^ 
have  been  the  same  as  if  he  agreed  to  release  the 
equity  of  redemption.   That  is  to  say,  there  vu 
nothing  worth  releasing.   But  that  is  onlyvbatOa 
circumstances  might  be,  it  was  not  any  part  of  As 
terms  of  the  agreemoit.  Wa  have  to  coutiae  tae 
terms  of  the  agreement  by  the  facts  of  the  cas^iM 
if  we  look  at  them  I  think  it  is  quite  plain  what  wu 
the  intent;  that  it  was  not  the  intent  to  convey  by  way 
of  conveyance  any  possible  benefit  arising  from  the 
equity  of  redempUon;  because  the  action  is  bron^ 
by  the  first  and  second  mortgagees— tliose  two  psrMS 
are  concDrriog.  If  there  was  any  intent  to  convay  as 
henefldal  interest  in  any  property,  the  i^reeiimt 
would  have  been  thus  woraed  :  "  I  will  convey  to  you 
something  apart  from  tjie  release ;  I  will  convey  to 
you  for  your  benefit  the  surplus,  if  any."  But  thos 
is  not  a  word  of  that  kind  said.   The  words  of^ 
agreement,  supposing  tlie  whole  to  be  fully  prono, 
would  sUnd  Utus:  that  he  engaged  to  give  op  po^ 
session,  and  he  agreed  to  release  the  plaintiff  um 
his  right  to  claim  any  interest,  if  any  there  wer^  in 
the  hereditaments  and  premises,  the  release  to  he 
prepared  at  the  expense  of  the  plaintiff.  The  jndn  ■ 
order  is  very  much  to  the  same  effect,  except  w 
be  leaves  out  the  words  *'  to  release  to  the  plaintil 
all  his  ririit  to  chum  any  interest  in  the  hsreditt^ 
ments  and  premises."  But  then,  oontemporaneooily 
with  that,  we  have  the  fact  that  a  sale  was  contem- 
plated, and  that  a  sale  was  made  to  two  ptrties 
standing  in  two  different  positions  with  ^^^^^ 
the  property— one  was  first  and  the  other  secaod 
mortgagee — and  as  to  which  there  could  be  no 
inteotim  to  hand  over  the  equity  of  redempt^  » 
consideration  to  these  two  parties.   And  « 
have   at   that   very   time   the   letter  to  MM 
Chevell    of    the    19th    July    1853,   in  wum 
the  solicitor  tells  her  of  the  arrangement 
has  been  made,  and  calls  it  a  very  good  one.  He  « 
to  give  up  possession  on  the  29th  Sept,  ■■",*? 
join  in  releasing  any  claim  on  the  heir-at-law ;  vM 
it,  to  execute  a  conveyance.  Soch  is  the  plam 
ing  of  the  agreement,  and  therefore  thae  ii  not  a 
pretence  for  giving  up  the  equity  of  redemption-  " 
I  were  to  hold  any  other  construction, 
would  arise  a  very  serious  difiSculty  ;  ^>^^r]^ 
are  to  give  up  the  equity  of  redemption,  how  da*" 
agree  with  this  part  of  the  case?   Here  yon  MW 
this  young  man  of  twen^-two,  a  pf»P«»  T™*^ 
pears  to  have  employed  Ibiiul  as  to  JoUcttor, 
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[Bolls. 


bronght  an  action  afterwmrdB  upon  his  InU  (tf  costs, 
there  bang  nothing  to  protect  the  yomg  man. 
ntere  is  nothing  I  can  trace  beyond  this,  that  be 
doM  that  which  anyone  voold  my  wob  a  very 
foaliih  thing,  that  is  Iw  goes  personally  to  the  aolici- 
far  on  the  other  side  to  make  an  arrangement.  I 
wonld  not  Uame  Mr  Ind  tot  saying  "  I  do  not  object 
lo  your  doing  it,"  and  I  do  not  aay  there  was  any 
harm  in  joining  in  the  conreyance,  becanae  his  join- 
ing in  the  conveyance  would  not  deprire  him  of  the 
jmdnce  of  the  sale,  if  there  happened  to  be  a 
MUplna ;  if  there  were  no  surplus,  which  was  then 
lbs  most  probable  thing,  it  would  not  harm  him 
ddiar;  and  so  far,  I  think  it  wonld  be  very  reason- 
able.   Mr  Ind  expressly  says  he  never  told  him 
aiifthiDg  abont  the  equity  of  redemption.  Then 
ootnes  the  question — how  could  you  enforce  against 
this  young  man  of  twenty-two,  who  entered  mto 
this  agreement,  in  which  nothing  at  all  ia  said  about 
the  eqoi^  of  redemption ;  how  could  yoa  enforce 
agaiost  him  this  agreement,  that  he  ia  to  give  up 
the  property,  however  valuable  it  may  turn  out,  in 
isder  that  these  two  persons  should  do  ^t  wmch 
fppean  to  me  to  be  contrary  to  all  tlie  meanuag  and 
intent  of  the  agreement  ?   I  do  not  think  there  is 

X'  ingin  what  may  be  said  about  there  b^g  no 
ptioD,  but  that  it  is  a  trust  for  aale.   It  is 
i4at  one  may  call  an  equity  of  rademption— one 
pnfectljr  Qoderatends  what  it  mMU.   It  maana  his 
uterest  in  the  surplus  of  the  prt^rty,  whatever  that 
he^  whenever  the  sale  talcea  place.   It  appears 
Id  me  that  wtaat  be  says  ia  entirely  ooasiatent  with 
ttie  docomeota,  so  far  as  they  are  executed,  aod  so 
or  u  they  ha.ve  any  meaning  at  aU.  It  iras  simply 
an  agreement  that  he  should  joia  in  the  conveyance. 
It  never  had  the  slightest  bearing  upon  hia  giving 
1UI  any  intereat  in  the  aorplua  mon^s,  if  any  there 
■bonJci  be — a  thing  not  thought  of  by  anybody  at 
the  time ;  and  then  it  seems  to  me  further,  that 
Bdiody  thouffht  it  worth  while  to  act  upon  it,  no 
■tni  whatever  having  been  taken  for  fourteen  years  ; 
ind,  althougla  the  aolicitor  claimed  it  as  an  ezcuae 
fliat  he  knew  nothing  about  it  personally,  his  client 
■ays  in  her  letter  she  knew  all  about  it ;  and  there 
is  no  doubt,  if  they  had  known  all  about  it,  they 
would  have  f  dt  the  impossibility  of  their  treating 
uiaas  a  relinquiduient  of  right  beyond  the  riglU 
flud  he  should  be  compellable  to  execute  the  con- 
v^anoe  witbont  further  trouble ;  bat  not  a  convey- 
uce  by  which  he  intended  to  part  with  his  interest 
in  the  sorplus,  if  any  existed.   I  think,  therefore, 
the  decree  of  the  Master  of  the  Bolls  must  be  np- 
hehl  on  every  possible  ground,  and  I  can  only  dis- 
miss this  appeal  with  costs. 

Sidicitori  for  the  pUntiff,  Andemai  and  Stanford, 
tor  WlyUg  and  Psper,  Bedfoid. 

Solicitors  for  the  defendant,  Kiiva/brd  and  Dor- 
w^EMex-street,  Strand. 


SOLLS  00X7BT. 
a&poM  1v  Hmr  Put,  Bbq.,  BuristeMt-Law. 

Baturdasf,  Nov.  6. 

Bt  Hbrchaitts'  Compaht  ; 

Hbutaob's  Cask. 

Cimpatnf  —  WiiuHng-up  —  Cmtributor—Non-ereattim 
of  trojufer  by  irmsferet. 

^^^»d  for  andkad  eJhtttd  to  kirn  100  Aaret  in  a 
CDs^any.  Before  tie  altotmmU  A.'a  broiert,  by  hia 
f^tTMetiooA,  aold  tht  AareM  to  other  brokert,  who  govt 
tte  MBM  A,  «  tfe  me^tcmr^  withmt  B.'» 
■miwi*.  A.  dMfy  sMCHte/ a  trmgfkt  o/  tkt  Oarm 
l»  B.,  but  B.  mvtr  ammted  it  Tkt  tnmtftr  wn, 
AMwr,  npMrarf  Jy  (As  eoRfpoay,  md  Man 


was  entered  on  fA«  rtgiater.    Sit  name  tuas  niboe- 
^puntlg  removed  by  order  of  the  covrt,  on  the  ground 
that  he  had  never  accepted  the  aharea,  and,  ike 
pcmy  being  ordered  to  be  wound-up,  A'*  noms  was- 

placed  on  the  list  of  contributories ; 

Held,  that,  no  valid  trantftr  of  the  iharet  having  been 
made  from  A^  he  had  been  properfy  placed  on  the  Uttof 
eontrumtorie*  i  and  an  appUcalim  to  remove  hit  namt 
wUf  eonaetpieMfyf  rtfuied  toith  oasts. 

Adjourned  summons. 

Thu  was  an  application  by  Mr.  Heritage  to  have 
his  name  removed  from  the  Ust  of  contributories  to 
to  the  above  company  in  respect  of  100  shares. 

On  the  6th  Oct.  1865  Mr.  Herits^  apidied  for 
200  eliarea  in  the  company,  wUch  vai  then  in  the  ■ 
course  of  fonnatim,  and  on  the  I4th  oS  the  aame- 
month  100  shares  were  allotted  to  him.   On  the  9th- 
Oct.,  in  contemplatioa  of  the  allotment,  he  instmeted 
his  brokers  to  sell  the  100  shares,  which  they  did  at 
a  premium  ;  and  on  the  first  settling  day  the  pnr^ 
chasing  hndters  pud  for  the  shares,  and  nve  the 
najQe  of  000  Hankey  as  the  purchaser.  Mr.  Heritage - 
duly  executed  a  transfer  to  Hankey,  and  ratnmeft 
it  to  the  brokera,  who  left  it  at  uk  office  of  tbe- 
company  for  registration,  without  Hankey  having 
executed  it,  as  required  by  the  articles  of  association. 
Notwithstanding  this  omission,  the  tcanafer  was 
registered  by  the  company,  and  Hankey's  naau  was 
entered  on  the  r^pster  of  shareholdeti. 

In  Aug.  1866,  Hankey,  alleging  that  llil  name  had 
been  used  in  the  transaction  wiOiout  Us  anthoci^,. 
moved  the  court  to  rectify  the  register  of  share* 
holders  t(y  omitting  his  name,  which  was  accorii- 
ingly  done  on  the  ground  that  he  had  never  accepted 
ttie  shares.  The  company  was  ordered  to  be  wonnd 
up  in  Not.  1866,  and  aoon  afterwards  Heritage^ 
name  was  j^aced  on  the  list  (tf  conttlbatoiies  ioi- 
respect  of  the  100  shares.  He  accordingly  took  oat 
the  present  summons  to  haTs  lua  name  lemoTed^ 
from  the  list 

Jettet,  Q.C.  and  Everitt  appeared  in  suif>ort  of  the- 

^iplication. 

Sir  RiiAard  BaggaUay^  Q.C.  and  £uu%  tm  th» 
offldal  liquidate. 

Lord  RoniLLT. — When  a  person  once  take  shares 
he  remains  a  shareholder  until  his  abarea  are  for- 
feited or  duly  transferred.    There  has  been  no- 
forfalure  In  this  case,  and  no  valid  transfer  has- 
been  effected,  as  the  deed  was  not  executed  by 
Mr.  Hankey,  who,  in  fact,  gave  no  authority  for- 
the  use  of  his  name.   Mr.  Hankey's  name  has  be«a 
removed  from  the  register  of  shareholders  by  an 
order  of  this  court,  and  I  mast  assume  that  order 
to  have  been  correctly  made,  as  no  steps  have  been 
taken  to  discharge  it.   The  effect  of  the  order  was 
that  the  shares  immediately  reverted  to  Mr.  Heri- 
tage.  If  I  were  to  grant  the  present  application, 
the  effect  would  be  simply  to  cancel  the  shares. 
Hie  court  has  already,  in  effect,  decided  that  there 
has  been  no  valid  transfer  from  Mr.  Heritage,  and 
he  was,  tlierefore,  properly  placed  on  the  list  of 
contributories.  I  cannot  remove  his  name,  and  the  - 
summons  must,  therefore,  be  dismissed  wiUi  coats. 

SoIidt<xi  iw  Mr.  Heritage  Evana  and  0>. 

SoUeitor  for  the  offlckl  liquidator,  J.  Band  Btakg. 
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[ROLLI. 


Monday^  Nov.  8. 
ToilOXtf.WABI>. 
TVoob-mirb— /MitetiM — TiijvKtiom—Deam^»~-CotU. 

W.*»  moMigtr.  wiAout  tka  ptr$otial  btoieUxlg^  of 
affixed  tidxU  mtk  T*m  nam*  jtrinted  thtnon  to 
certain  goods  of  viferior  ^ptaiitj/  to  2V«,  and  made 
another  mam^aetimr.  Cm  T.'a  oomplaimng  of  thit, 
W.  offered  to  giM  an  undertaking  that  he  toould  not 
use  ruch  tickett  again,  and  to  pay  a  certain  mm,  but 
declined  to  make  a  public  admission  that  he  had  tued 
the  tickets  in  order  to  defraud  T. : 

Btld,  that,  notunthatandiMg  W.'s  offer,  T.  was  entitled 
to  an  injunction  vith  ootts,  md  alio  to  an  inquiry  as 
to  damages  at  kis  own  risk : 

Nunn  V,  lyAlbB^imqiie,  84  Bsau.  distii^iMtiL 

CCliU  wu  a  suit  bjr  Mews.  Bidiard  Tonge  and 
Co^  cloth  manufaeturCTt,  of  HaoehMter,  againit 
Heain.  Wtrd,  Armitage,  aad  Co.,  who  carry  oa  the 
baslneM  of  commiMion  agenta  at  the  nine  place,  to 
reitraia  them  from  aflbdog  to  cloth  sold  by  them, 
tickets  with  a  name  simiUr  in  soand  to  the  puintiffc' 
name.  The  bill  also  prayed  an  aocouot,  and  an 
Inooliy  at  to  damagM. 

The  pUntiffa  were  manafaetaren  of  oertidQ 
nixed  fabHcs  of  wonted  and  cotton,  known  at 
**  Toi^i "  diintz  poplins,  and  other  similar  names, 
and  they  were  in  the  habit  of  afliziog  to  the  fabiict 
manafactnrcd  by  them,  ornamental  tickets  embossed 
vith  the  word  "Tonge's  "  in  addition  to  the  name 
of  the  fabric ;  voder  this  name  or  trade-mark  the 
plaintiffs'  clou  had  acquired  a  considerable  reputa- 
tion in  Ameriea> 

Early  in  1868  •  Ur.  Brown,  of  the  Arm  of  White, 
Brown,  and  Co^  of  Boston,  customers  of  the 
plidntiffsj  gave  the  defendants  an  order  for  a  large 
number  of  pieces  of  a  fabric  Tery  similar  to  the 
plaintib*  aiints  popUos,  bnt  admitted  by  the 
defend  ants'  anaww  to  be  of  an  inferior  qiulity ; 
Mr.  Brown  Erected  Ur.  Stewart,  the  defendants' 
manager,  to  whom  he  gare  the  order,  to  aflBx  to  the 
ideees  tickets  with  the  words  "Tung's  chintz 
poplins,"  which  Mr.  Stewart  accordingly  did,  bnt 
widiout  the  perscmal  knowledge  of  the  defendants. 
The  tickets  so  affixed  did  not  bear  much  reiembtaoce 
to  the  ornamental  tickets  used  by  the  plaintiffs, 
except  in  the  word  "  Tung's,"  whidi  is  quite  similar 
in  sound  to  the  word  "  Tonge's."  About  5200  pieces 
of  fatnic  with  these  tickets  aflSxed  were  sent  out  to 
America,  and  there  was  erideace  to  show  that  in 
addition  to  the  immediate  loss  (d  custom,  the 
plaintiirB  reputation  as  doth  manufacturers  had 
Deeo  injured  in  America  by  the  inferior  quality  of 
the  fabric  to  which  the  defendants  had  affixed  these 
tickeU. 

In  May  1868  the  plaintiffs  heard  of  the  trans- 
action, and  immediately  wrote  to  the  defendants, 
complaining  of  their  conduct.  In  reply  the  defen- 
dants admitted  what  had  occurred,  but  stated  that 
Adr  manager  had  acted  withont  'thrir  knowledge, 
and  that  they  would  gire  an  undertaking  not  to 
repeat  the  offence,  and  that  they  would  pay  50/.  to 
the  Boyal  laflnnai?  at  Manchester.  The  plaintiffs 
then  required  the  defendants  to  make  the  payment 
to  the  infirmary  through  the  plaintiffs  as  an  acknow- 
ledgmeat  of  the  fraud.  The  defendant^  howerer, 
TGfnsed  to  make  any  public  acknowledgment  of 
tiu  fraud,  and  the  presaat  suit  was  aocovdingly 
fautitatod!  ^ 

Sir  Richard  BaggaUag,  Q.C.,  Jessel,  Q.a,  and 
E.  Tkursum  Bo&md,  for  the  plaioUffs,  submitted 
that  they  were  mtitled  to  an  InjoncUon  with  costs. 
They  cited 

MiOingtM  t.  As,  8  My.  A  Cr.  888 ; 


8yies  T.  Syhss,  3  B.  A  C.  5tt  j 
ChappeU  r.  Davidson,  2  E.  &  J.  123. 
Tliey  alio  asked  for  an  inquiry  as  to  dam^ei. 

Swanston,  Q.  C.  and  Hume  WUUams,  Ita  the  defw- 
dants,  submitted  thst  the  defendants  having  offered 
to  give  the  undertaking  required,  and  to  pay  vhat 
was  required  by  the  plaintUh,  the  bill  should  not 
hare  been  filed,  and  that  the  decree  ought  to  be 
made  without  costs.  The  plaintiff's  trade-muk 
had  been  infringed  without  the  personal  knoi4edg» 
of  the  defiandants,  and  the  plaintiffs  had  nutsiiKd 
no  real  damage ;  if  the  plaintiffs  insisted  on  in 
inquiry  as  to  damages  they  were  strictly  entitled  to 
it,  but  they  submitted  that  it  ou^ht  to  be  made  at 
the  risk  of  the  plaiatiOs.  They  cited 
Nmn  T.  If  Albuquerque,  34  Bear.  505. 

LoxD  BoHiLLT.— I  cannot  aasent  to  thepopod- 

tion  that  the  defendants  are  not  legally  and  mcnilly 
liable.  It  is  a  very  different  thing  to  iofnnge  s 
patent  without  knowing  that  a  patent  has  been  taken 
out,  and  to  sell  goods  with  the  name  of  anothei 
person  upon  them.  In  this  case  the  ddendaoti  sell 
with  the  name  of  ■^Tung's"  upon  the  goods.  B 
they  did  not  know  what  their  aerrant  had  doo% 
they  were  bound  to  know.  It  does  not  lie  in  thdt 
mouth  to  B4y  that  they  did  not  know.  There  were 
two  thousand  parcels  of  goods  sent  out  with  the 
name  of  "  Tung's  "  upon  them.  For  what  ptiipose 
did  they  put  the  name  of  "Tung'a"  upon  a  oowa 
quantity  of  cloth  which  was  aent  to  an  agent  at  a 
Bostwi  bouse?  Would  anybody  auroose— paiti- 
cululy  among  persona  who  are  manuiactnren  of 
cloths— that  Uiere  was  any  particular  cloth  called 
by  that  name  ?  The  defendants  do  not  eron  pretend 
that  there  was  such  a  thing:  bnt  it  is  the  namec^ 
a  manufacture  of  cloth  of  a  certain  descfiptioa. 
They  were  bound  to  know  what  their  aerraat  did. 
It  la  quite  true  that  they  conld  not  he  compelled  to 
do  that  which  was  required,  namely,  to  psy  s  ram 
of  money  to  the  infirmaiy  or  the  like.  But  ttiti 
they  might  hare  done — the  moment  the  hill  wu 
filed  they  might  have  sidd,  "  we  will  give  yon  a  de- 
cree as  you  ask  it."  It  was  not  at  all  necesisry  foe 
that  purpose  to  tRiog  It  to  a  hearing.  They  mi^t 
baTBsaid,  "take  a  decree  in  the  terms  yon  uk,  and 
we  wUl  pay  your  costs."  It  la  impossible  far  them 
to  say  that  they  are  not  liable  to  pay  the  cfists. 
This  case  is  quite  distinct  from  the  case  of  MiBiss- 
ton  V.  Fox  (smj.)  It  is  quite  distinct  from  the  case 
of  Nma  V.  JOrABmquerque  (np.),  where  the  defendsat 
sidd:  **I  was  not  at  all  aware  of  the  patent;  ths 
moment  I  heard  of  the  patent,  I  gave  up  the  wbds 
of  the  goods  which  I  had  manufacttued ;  I  wiQ 
uodertake  not  to  do  it  any  more ;  I  will  p«7  the 
coats,  and  I  will  also  pay  you  the  profits  wbidk  I 
have  made."  If  after  such  an  offer  on  the  part  oi 
the  defendant,  a  plaintiff  tainn  on  the  salt  to  s 
hearing,  it  is  a  case  of  mpretnon,  for  what  moie 
could  he  get  P  He  was  offered  eray tldng  wUdi  be 
could  possibly  get  by  the  suit.  Tbst  is  not  so  in 
this  case ;  it  is  very  far  from  it.  Accordinglyi  I 
must  make  a  decree  as  asked  for  with  costs,  np  to 
and  including  the  bearing ;  but  I  strongly  adriie 
the  plaintiffs  not  to  ask  for  an  inquiry  as  to 
damages. 

Jesset^  Q>  C-IWe  wen  5200  pieGee  of  doth.  & 
ia  loaa  and  damago  to  vs. 

Lord  RoxiLLT. — ^Tfaat  mi^  be  bnt  the  harden 
of  proof  lies  upon  yon,  and  yoa  will  have  to 
the  coats  of  tiie  inquiir  if  you  do  not  proreaay 
damage.  There  is  thia  drcnmstance,  that  it  if 
admitted  that  the  cloth  was  of  an  inferiw  qoal^i 
and  the  damage  may  be  damage  to  yoor  lepotatio^ 
beridea  the  quantity  ^  doth  wbidi  hu  been  asld. 
I  am  of  opii^  that  tboplaiatilb  ane^tlad  tottaa 
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decree  vhicb  tbey  aak  ia.  this  case.  It  is  impossible 
flw  a  HMO  to  mj  that  be  does  not  know  what  his 
agent  doei.  Hr.  Stewart  was  the  defendant's 
agoit  Of  coarse  this  sort  of  thing  is  nerer  done 
wnonally  by  the  puties  in  any  case ;  it  is  always 
done  by  some  serrant  or  agent.  They  are  bound 
to  know  what  their  agents  do,  and  if  they  do  not 
bow,  tbey  are  responsible  exactly  as  if  they  did 
did  know. 

Solicitors  for  the  plaintifFi,  Faioetttt  HornA,  and 
Sater,  for  BkUn  aad  Otorlton,  Manchester. 

SoUdton  for  the  defendants.  Reed,  I^eh$,  and 
Sdgmdc,  for  Sak,  SkipmiOt  SeMm,  and  Snt,  Han- 
cfaester. 


'I^itndaff,  Noo.  II. 
&  NbwZeaumd  Baitxdio  CoBPOBATloir ;  Ex  parte 

Ctmpam/ — Wiadiag-up — •Compromiae  of  elaima  against 
diTKUtrt — Motion  to  *lai/  Mtiom  ^  dUientimt  con- 
tntiUoriea—JmrutUctioii—Cifmpaniea  1863,  m. 
87, 160. 

A  eoKfeemue  had  iera  effected  of  eertaU  e&usM  hj/  the 
etttribiMrieM  agaitut  the  laU  dateton  ^  a  eomang 
M  tic  eonne  of  liquidation  ;  tht  compnmite  had  been 
ttueHedtohji/ort^tuneoiit  ofJi/iv-oneeontributorieM, 
-  and  had  beem  $aiKtioiud  bjf  an  onmr  of  the  court. 

Ok  a  motion  to  stay  acliona  commenced  againtt  the  late 
£nctors  by  the  two  dissentient  coniribatori^  pending 
minqairy  (whieA  wa  also  moved  for)  into  the  con- 
duct of  ae  directors  : 

Bdd,  that  the  court  had  no  Jftrisdiction  to  stay  the  actions. 

IliB  was  a  motion  on  behalf  of  Mr.  James  Alers 
Hinkey,  formerly  a"  director  of  the  above  company, 
for  in  order  that  certain  actions  lately  commenced 
in  the  Court  of  Common  Pleas  by  Messrs.  Turner 
aad  Mlddlemast,  two  contributories  of  the  company, 
agidnst  the  late  directors,  might  be  stayed,  pending 
SB  inquiry  into  the  conduct  of  the  late  directors  of 
Ae  company,  in  order  to  .ascertain  whether  such 
director*  had  wilfully  and  fraudulently  applied  to 
their  own  use  any  moneys  of  the  company,  or  made 
sny  false  statements  respecting  its  affairs,  or  been 
guUy  of  any  breach  of  trust  in  relation  to  the 
company,  regard  being  had  to  a  compromise  which 
had  been  lately  effected  between  the  directors  and 
GOntribBtories  of  the  company.  The  motion  was 
slso  for  such  an  inquiry  into  the  conduct  of  the  late 
directors. 

Disputes  had  arisen  between  the  former  directors 
and  the  contributorics  of  this  company,  and  even- 
toally  a  compromiue  had  been  agreed  upon,  to 
wUdi  forty-nine  out  of  flfty-one  contributories  had 
assented.  Hie  compromise  had  been  aanctiooed  by 
an  order  of  the  court  dated  the  80th  July  1809. 
_  The  two  dissentient  contributories  were  the  plain- 
tiffs in  the  actions,  which  it  wua  sought  to  stay. 

Joiai;  Q.  C.  and  H.  M.  Jadtson,  in  support  of  the 
motioD,  submitted  that  the  court  had  jurisdiction, 
under  the  87th  and  I60th  sections  of  the  Companies 
Act  1862,  to  sMy  the  action.   They  cited 

Be  Oommereiai  Bank  Corporation  of  India  and 
the  Bast,  flO  L.  T.  Bep.  N.  S.  839 ;  L.  Bep.  8, 

Six  Michard  Bagga/lay,  Q.C.,  for  the  assenting 
contribuhHies,  supported  the  motion.  . 

Roxburgh,  Q.  C.  and  O.  W.  Lawrence,  for  the 
diwentient  contributories,  contended  that  the  sec- 
tions in  question  gave  the  court  no  jurisdiction  to 
*ta^  actions  against  the  directors  of  a  company  as 
individuals,  bat  only  against  the  company. 


Widens  appeared  for  the  official  liquidator. 

The  sectiona  of  the  Companiea  Act  1862,  abore 
referred  to  are  in  the  following  words : 
Sect.  87: 

Whan  an  ord«r  baa  beoD  mada  for  winding-up  a  company 
TiBder  this  Act,  no  anit,  acti<Hi,  or  otbsr  pioeeeding  ihttll  b« 
prooeadad.  with  or  oommanoed  againat  tha  company,  except 
wit^  the  leave  ot  tba  oonrt,  and  auttJact  to  anch  tarma  as 
theoonrt  may  impose. 

Sect  160: 

Ths  liqnidatora  m»,  with  the  sanction  of  the  ooort, 
where  the  oompany  is  being  wtmnd-np  hy  the  conrt,  or 
■object  to  the  snperTiaion  of  the  court,  ana  with  the  sano* 
tion  of  an  extraordinary  reaolntion  ot  tbe  company  where 
the  company  ia  being  wonnd-np  altogether  voluntarily, 
oompTotniae  all  calls  and  liaUUties  to  calls,  debts  and 
liabuiUas  capable  of  leanlting  in  dubts,  and  all  olaijas 
witethar  present  or  future,  certain  or  oontlngent,  asoer* 
tained  or  aonnding  only  In  oamagea,  aabslsting  or  suppoaed 
to  subsist  between  the  company  and  any  oontrfbutoiy  or 
aUeired  ooatiibutoiy  or  other  debtor  or  penon  apprehending 
liability  to  the  oompany,  and  all  qneatioas  in  any  wb^  relati^ 
to  or  idfeeting  the  aawta  of  the  company  or  the  wIncHng-np 
ot  Uie  oompany,  npon  the  rooaipt  ot  auMi  sonis,  pi^Ue  K 
aach  timea,  and  ganerally  upon  sncb  terms  aa.maj  ,be 
agreed  upon,  with  vowar  tor  the  liqoidatora  to  take  any 
aecnrlty  tar  the  diBonai(e  ol  soch  debta  or  liabilitlea,  and 
to  give  complete  dlacharga  in  reapeot  ot  all  or  any  such 
caUa,  debts,  or  liabilitiea. 

Lord  BoKiLLT. — I  have  no  jurisdiction  to  atay 
the  actions,  and  must  therefore  refuse  the  motion. 
There  will  be  no  costs,  except  that  tixe  official 
liquidator  must  have  his  coata  out  of  the  estate. 

Solicitor  for  the  applicant,  J,  R.  Adams. 

Solidtora  for  the  other  parties,  Kimber  and  Ellis 
LaaraiKe,  Plews,  and  Bof/ert  Madcentie,  TVinefer,  and 
Co. 


Saturd:^,  Nov.  20. 

Re  Glbbb  LiSDS  of  Qbbat  Tsldbak. 

Lands  Ckeases  Otnaaiidatim  Act-~Pltrdia$»-moiii^paid 
into  court — Insolvent  railway  coapanj^Petitioh  for 
payment  of  costs. 

A  railway  company  took  part  of  the  glebe  tands  of  a 
pariah  and  paid  into  coitrt  ike  purdiaae-mon^y  tmich 
waaorderta  to  be  inveated  in  Gonaola,  and  the  dtvidatda 
to  be  paid  to  the  rector  of  the  pariah  Atring  hia  life  ; 
and  MS  wtmpany  were  ordered  to  pay  the  costs  of  the 
rector.  The  emipany  became  insolvent  btfore  they  had 
paid  all  the  costs. 

On  apeiition  by  the  rector: 

Ordered,  that  part  of  the  Consols  be  tali  and  appHiei  m 
pjyment  of  the  unpaid  coata. 

This  was  a  petition  by  the  rector  of  Great  Yeld- 
ham,  praying  that  part  of  a  sum  of  300/.  15s.  9d. 
Consols,  widch  represented  the  purchase-money  of 
certain  glebe  hinds  in  bis  parish,  taken  by  the  Colne 
Valley  and  Halstead  Railway  Company  and  paid 
into  court  under  the  Lands  Clauses  Consolidation 
Act,  might  be  sold  and  the  amount  applied  in  p»- 
ment  of  certain  coats  renuuning  dne  to  his  8oU< 
citors. 

By  an  order  made  on  the  petition  of  Uie  rector, 
and  dated  the  87th  Nor.  1867,  the  purchase-money 
had  been  wdered  to  be  invested  in  Consols  and  tbe 
dividends  to  be  paid  to  ttie  rector  daring  his  life, 
and  the  nulway  company  were  ordered  to  pay  the 
costs  of  the  rector,  which  were  afterwards  taxed  at 
U8^  9s.  Id.  Of  thia  aum  only  105/.  as.  Sid.  had  been 
pidd  bv  the  company,  leaving  a  balance  of  38/.  3*.  IQd. 
•till  doe.  The  purchase-money  was  Invested  in 
accordance  with  tneorder,  and  produced  3001  lSs.9dL 
Consols. 

The  petition  stated  that  the  railway  company 
was  now  insolvent,  and  prayed  that  a  sufficient  part 
of  the  Consols  might  be  aold  to  {sodoce  the  bailee 
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■till  due  for  coats,  and  that  the  proceeds  mii^t  be 
peid  to  the  petitioner'B  solicitors. 

Rowdiffe  Appeared  ia  siq^ort  <^  the  petition. 

Lord  KoMiLLT.—I  think  I  me.y  nuke  the  order  u 
TgtKftA  for. 

Solfeiton :  Gregory ,  Roudijffkt,  and  Setiffk. 


ITaand^y,  Nov.  25, 

Et  WiLKmox^t  SnrtXD  Estates. 

Avctiies — DtaA  of  petitioner — Amendment — Leases 
tmd  Sales  or  StUUd  Estates  Act  (19  &■  20  Vict. 
c.  120). 

WAffV  a  petitioner,  a  tenant  /or  life  of  setlbd properb/, 
had  died  after  the  petitun  vxu  tmved,  fcrf  befimi  it 
could  be  heard,  leave  wa»  given  to  eanend  thepUition 
if  md)$tititiing  Usflicesuor  to  tie  setthdareper^^  an 
infmt  tenant  in  tail,  fir  fk  ort^nia/  jMtifMMr. 

A  petition  bad  heen  presented  uaAet  tlie  Leases 
and  Sales  of  Settled  EsUtee  Act  (19  &  20  Vict 
&  1 20)  b/  the  tenant  for  life  of  a  settled  estate,  and 
considerable  exjpense  had  been  incorred  in  adver- 
tiaements  and  in  serring  the  pwtitioo  on  reqiMi- 
dnts  resident  oat  of  the  inisttetioiu  Btfon  the 
petition  coold  be  heard  the  tenant  for  life  died, 
and      infant  hecue  astitled  to  the  mnerty  aa 

C.  AwM  ^ii^ied  tot  leare  to  amend  tiie  petition 
hf  snbstitiiting  the  Infant  for  the  original  petitioner, 
and  setting  out  the  death  of  the  tenant  for  life. 
He  cited 

Bobinmmr.  Harrison,  1  Dr.  907 : 
Xanda  r.  Xendo,  5  Be  G.  ft  Bm.  418. 

Lord  BoMiLLT  gaTB  leave  to  amend  the  petition 
ai  asked. 

B6aaton,PaHbe»BdFtillaek. 

Nov.  'iO  andDeci. 

Re  Jones  (a  SoUdtor). 

SoScitm-  and  cSenf — Taxation  of  costs  on  order  obtained 
fa  eKeal— CtMtt  uneerti&ated  so/ictfap— 6  d*  7 
Viet,  c.  7S,  s.  26. 

The  2eth  section  of  the  Solicitors'  Act  (6^7  Vict, 
e.  73,  «.  26),  which  provides  that  no  uncertijicated 
totidtor  shaU  be  a^tabU  of  maintaining  am/  action  or 
suit  for  the  recovery  of  any  fee,  (r^  Jor  business  done 
iy  whiUl  uncertificated,  does  not  destroy  the  debt, 
UU  ntrtly  takes  away  the  remedy, 

Conseguenttv,  where  a  solicitor  had,  withoat  any /auk  of 
his  own,  oeen  without  a  certificate  for  six  months,  and 
the  taxing  master,  on  an  order  of  course  taken  out  by 
the  efimf,  had  disallowed  all  the  item  in  a  bid  of  costs 
in  respect  of  business  time  during  the  time  that  the 
nolidtor  was  without  a  certificate ; 

flsl^  on  a  summons  by  the  solicitor  to  review  Oe  taxa- 
tion, that  the  taxing  master  woe  wrmg  in  diae^owiw 
these  items,  and  the  matter  was  referred  back  to  the 
taxing  master  accordingly. 

Adjotmed  snmmona. 

This  was  an  application  on  the  part  of  Mr. 
Richard  Bavan  Jonea,  a  solicitor,  that  it  might  be 
referred  back  to  the  taxing  master  to  review  bia 
taxation  of  a  certain  bill  of  costa  in  respect  of  cer- 
tain items  which  bad  been  disallowed. 

A  client  of  Mr.  Jonea  baa  obtained  the  common 
order  to  tax  his  bill  in  respect  of  the  costs  of  a 
certain  salt  in  which  Mr.  Jones  has  acted  as  his 
wUdtor,  The  client  m  Us  petition  tor  the  order 


bad  made  the  nsoal  submission,  to  pay  whtt  dndd 
appear  to  l>e  due  in  respect  of  the  bill. 

Daring  six  mcmths  (Dec.  1866  to  JanelB67)flf 
tbe  time  over  which  the  businesBdoiie  by  Hr.  Jones 
extended,  his  certiflcat^  by  pure  aeadent  and 
tiirougb  no  fanlt<rf  his  own,  but  through  a  nristske 
of  bis  London  agents,  had  not  been  renewed,  sod 
the  taxing  master,  according  to  his  inraridile 
practice,  disallowed  all  the  cbargea  for  bnainets 
done  daring  tbe  aix  months  in  wliicb  Mr.  Jones  hid 
bem  wilhoiit  a  owtiflcate,  on  the  groond  that  Usij 
were  irreoorerable  under  tbe  26th  sectiOD  of  tat 
Sdldtors*  Act  (6  ft  7  Viet,  c  73),  by  which  it  is 
enacted  that  no  person  who  as  an  attonqr  or 
Bolidtor  shall  sue*  prosecute,  defend,  or  carry  on 
any  action  or  suit,  or  any  {nwxedinge,  in  id;  of 
the  courts,  without  having  previously  obtained  a 
stamped  certificate  which  siwU  be  then  in  force, 
•hall  be  capable  of  maintaining  any  action  or  snit 
at  law  or  in  equity  tot  the  reeorery  of  say  fe^ 
reward,  or  disbursement  for  or  in  respect  of  any 
business,  matter,  or  tiling  done  by  him  sa  aa 
attorney  or  solicitor  as  aforesaid  whilat  be  ihall 
have  been  without  such  certificate  as  last  aforeiud. 

The  client  did  not  deny  that  tbe  burioesa  had 
beoi  done  for  whidi  tbe  disallowed  dsrges  wm 
made^  but  relied  i^on  the  aboTMoeiAioned  sedkn 
of  the  Solicitors'  Act  in  suppcrt  of  tbe  taxiag 
master's  dectsion. 

Jessd.  Q.  C.  and  Beoir,  in  sapport  of  the  sam- 
mfnw,  submitted  that,  although  the  Act  rendered  a 
soUdtor  iDovaUe  of  nuintaining  any  actiat  or  sait 
for  the  reoorery  of  his  feea  for  bnsEnesa  done 

whilat  be  was  without  a  certificate,  it  did  not  d>* 
Btroy  the  debt;  the  provision  in  the  Act  wu 
anau^TOus  to  those  in  the  Statutes  of  Ltmitatia^ 
whidi  had  been  frequently  held  not  to  destroy  tka 
debt,  but  only  to  bar  the  remedy.  Tliey  dted 
Courtenag  t.  WHliams,  3  Haz^  589; 

§>sars  T.  SaHU^,  3  Esp.  81  i 
iggwu  T.  Scott,  2  B.  &  Ad.  413. 

Begg,  in  sapport  of  the  taxing  master's  dedateai 
contended  that  this  summons  was  a  suit  for  As 
recovery  of  his  fees  by  an  unceotifieated  sc^idtor 
within  the  meaning  of  the  Act,  and  ti»t  the  taxing 
master's  decision  moat,  therefore^  be  upheld.  Be 
cited 

BparUng  r.  Brartion,  14  L.  T.  Bep.  N.  B.  Mi 

L.  Bm.  a  Eq.  64; 
Re  Angell,  6  Doiri.  A  Low.  144 ; 
FuUalove  t.  Parkar,  6  L.  T. B<>p-  N.  S.  SSSj  8A*. 

N.S. 1078; 
Punter  v.  Lord  GrantUg,  3  H.  ft  G.  295. 
He  also  urged  that,  on  grounds  of  public  policr,  tbe 
decision  of  the  taxing  master  shoafd  be  npheu. 

Jessel,  Q.  C.  replied. 

Dec.  4.— Lord  Roullt.— This  is  a  nmmixu 
asking  me  to  direct  the  taxing  master  to  rener 
his  certificate  la  consequ^ice  of  these  drcwa- 
stances.  [His  Lordship  stated  the  facts  of  thecaa^ 
and  cmtinued] :  The  client  took  out  the  ord«c  a 
course.  It  was  not  a  proceeding  by  the  solictttft 
but  it  was  a  proceeding  taken  by  tiie  client,  wlw 
thereupon  undertook  to  pay  everything  that  ahooM 
be  loond  due.  As  I  have  atated,  the  taxing  master 
has  disallowed  all  these  items ;  and  unquestionsbly, 
in  doing  that,  the  taxing  master  has  only  foUoved 
the  invariable  practice.  The  question  aecms  nefer 
to  have  undergone  any  judicial  decialon,  and  I  hsn, 
therefore,  looked  into  the  case  very  carefully. 
it  is  to  be  observed  that  the  clause  of  the  Aa 
(6  ft  7  Vict  c  78,  s.  26)  is  a  penal  enactinent,  m 
therefor^  it  ia  to  be  construed  atoictly.  Doe*  » 
destroy  the  debt?  It  aayf-that  no  soUdior  oc 
attorney  shaU  maig^^  «E^@9f9'  " 
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in  equity  for  tba  Tceorery  of  any  fee  or  revard  in 
respect  of  any  boalneBs  done  daring  the  time  that 
he  has  been  uncertificated.  Am  I  to  eo  beyond  that 
and  uy  that  it  puta  an  end  to  the  debt  ?  If  bo,  I 
most  conaider,  in  the  next  place,  whether  this  is  a 
proceeding  at  law  or  in  eq^uity  wliich  is  maintained 
«r  praaecated  the  Mlicitor  for  the  recoTery  of  hii 
ftea  tht  distinction  between  pntUng  an  end  to  a 
•debt  and  putting  an  end  to  the  remedy  i«  veiy  veil 
muked,  and  is  familiar  to  everybody.  It  is  well 
^own  in  the  ease  of  the  Statute  of  Limitations, 
which  docs  not  destroy  the  debt,  but  only  puts  an 
«nd  to  the  remedy.  Tbia  ia  a  matter  of  rery  great 
iiiportHioe»  which,  as  Car  as  I  can  maka  ont,  baa 
MTer  met  with  any  judicial  dedilon ;  and  I  have 
come  to  the  cODclnsioQ  that  it  does  not  destroy  the 
debt,  bat  that  the  debt  is  still  a  rabsisting  debt, 
thoufth  the  solicitor  cannot  take  any  step  to  recover 
it  That  this  is  so  I  think  there  are  authorities  to 
show.  In  tiie  Srst  place  this  clause  has  been  con- 
Mrned  Teiy  strictly  in  Torions  nspects.  It  has  be«i 
dedded  that  it  does  not  apply  to  oonT^andng  busi- 
ness, tor  it  merely  says,  prosecuting  any  proceeding 
at  law  or  in  equity,  and,  therefore,  it  does  not  affect 
conveyancing  buunesa.  I  was  referred  to  several 
«tses  by  Mr  Be^,  who  has  taken  a  good  deal  of 
psins  with  the  matter,  and  was  kind  enough  to  give 
us  all  the  authorities  which  appevt  to  wist  on  the 
flDbjact,  it  being  very  important  tiwt  the  court 
sboold  come  to  a  mature  decision ;  bat  the  only  case 
vUeh  appears  to  me  to  be  very  material  upon  the 
point  is  the  case  of  FiJIalove  v.  Parka'  (sup.).  In  the 
jadgm^ta  pronounced  by  the  learned  jadges  in 
that  case  there  are  observationB  which  materially 
fortify  the  view  I  Uke  of  this  case.  The 
case  Oien  was  of  this  descripUon.  It  seems  to 
have  been,  as  far  as  I  can  make  out,  an  order  for  the 
feeovery  of  costs  in  a  suit  in  the  Secondary's  Court 
hi  the  City  of  liondon  ;  the  defendant  was  ordered 
to  pay  the  plaintiff's  costs  of  the  suit ;  they  went  to 
tu  the  ptahitifl's  coats  ;  the  plaintiff's  attorney  bad 
■ot  taken  out  a  proper  cerfaficates  but  tiie  taxing 
aaater  taxed  the  costs  before  the  attorney  on  the 
other  aide  had  discovered  the  fact ;  and  accordingly 
the  taxing  master,  all  parties  being  ignorant  that 
the  attorney  was  not  properly  certiflcated,  allowed 
the  costs.  Upon  that  the  defendant  appealed  to  the 
Court  fit  Common  Bench  for  the  purpose  of  getting 
tiie  costs  diaallowed,  and  the  court  held  that  he 
«nld  not  get  them  disallowed  then  because,  not 
having  taken  the  objection  before  the  master,  it  was 
too  late— showing  dearly  that  in  their  estimation 
the  debt  was  not  destroyed.  But,  in  addition  to 
that,  there  is  an  obaervation  made  by  both  the 
learned  jadges  who  disposed  of  the  case,  which  I 
tidok  it  material  to  read.  Mr  Justice  Willes  says 
(6  L.  T.  Bep.  N.  S.  3u3J :  "  If  the  attorney  U  really 
uncertificated,  he  is  not  entitled  to  recover  any 
costs,  nor  is  the  plaintiff  entitied  to  recover  such 
coats  from  the  defendant  except  in  thia  case  only — 
if  the  plaintiff  has  made  advances  to  tho  attorney, 
he  cannot  recover  them  back  as  a  conditio  inde&iti, 
as  f<v  money  paid  under  a  mistake ;  ibe  att<»ney, 
though  uncertificated,  is  mtitied  to  retain  the 
money  ao  advanced,  and  the  plaintiff  would  have  a 
right  to  recover  this  from  the  defendant."  Mr 
JnsticeBylessayB(8  Jur.  N.  S.  1078):  "lam of  the 
■■nie  opinion.  The  csae  cited  by  roy  Brother  Willes" 
(fimUr  V.  Lord  GraatU^,  3  M.  &  Q.  295)  "  shows  that 
uiamtiter  was  for  the  master,  not  for  the  court.  Id 
the  circumstances  stated,  the  court  could  not  inter- 
fere without  taking  a  leap  in  the  dark.  Moreover, 
part  of  the  money  may  have  been  paid  by  the 
pUiatiff  to  bis  attorney  in  the  interval ;  in  which 
cue  it  cannot  be  recovered  back."  Both  these 
J^gmmts  show  clearly  that  the  judges  dldnotcon- 
Msr  that  the  debt  was  extingui^ied,  bub  tmljthat 
a*  nmedf  ma  takan  away.  Ihen  X  hare  to  ooit- 
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^er  whether  this  Is  a  proceeding  at  law  or  in 
equity  by  the  8olicit(»  for  the  recovery  of  his  fees. 
I  am  of  opinion  that  it  is  not  I  do  not  say  what 
the  effect  would  be  if  the  solicitor  himself  had 
obtained  a  taxing  order,  and  had  taken  the  initiative 
in  the  matter;  bet  he  has  taken  no  step.  It  is  a 
step  taken  the  cliaiC^  who  obtains  the  usual  cider 
of  course  to  tax  the  bill,  undertaking  to  pay  all  that 
is  found  doe.  I  am  of  opinion  that  this  part 
of  the  bill  was  due  at  the  time,  and  that  the  clause 
in  the  Act  of  Parliament,  like  all  the  other  penal 
clauses,  most  be  construed  strictly,  and  must  be 
considered  to  have  the  effect  of  taking  away  the 
remedy  and  not  of  destrc^ng  the  debt.  I  am  of 
opinion,  therefore,  that  Uie  taxing  master  was 
wrong  in  disallowing  these  items,  though  he  has 
followed  the  invariable  practice,  which  has  never 
before  been .  submitted  to  the  consideration  of  the 
court  I  am  of  opinion  that  I  must  decide  tho  case 
according  to  the  proper  construction  of  tike  Act  of 
Parliament,  and  that  the  Act  does  not  take  awaj 
die  right  of  the  soUdtor  dther  to  set-off  the  debt 
or  to  apply  to  it  money  which  has  already  been  pdd. 
The  result  is  that  this  case  must  go  back  to  the 
taxing  master  to  tax  those  itema  which  have  been 
disallowed.  Of  course  there  will  be  no  costs.  I 
beg  it  to  be  understood  that  I  do  not  express  sny 
ooinhm  what  the  effect  might  be  if  the  sobdtor  had 
taken  the  initiative,  but  this  is  a  proceeding  by  the 
client  and  the  cttmt  undertakes  to  pay  all  that  is 
due ;  and  as  I  am  of  opinion  that,  under  the  statute^ 
this  amount  is  dn«^  he  is  bound  to  pay  it 

Solidtors  for  Mr.  Jones,  Q.  L.  P.  Egn  and  Co. 

SoUdtor  for  t^  cUmH,  C  J/.  Snttom  for  7.  A 
Sjwad,  Llauelly. 

TWsdijr,  Dee.  7. 
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WimUti0-i^-F^aciiee— Official  U^idaJUr— Appoint- 
tMnt  oy  court. 

In  a  winding-vp,  where  ihe  party  having  the  carriage  of 
the  toinding'up  order  proposes  a  fit  and  proper  person 
to  be  liquidator,  the  court  will  appoint  him  where  there 
is  no  material  difference  in  point  of  menV  ^ueen 
the  persons  proposed. 

Re  The  General  Provident  Assurance  Company, 
19  L.  T.  B^.  N.  &  45,  foBowed. 

This  was  an  adjourned  sammooa  to  determine 
who  should  be  official  liquidator  of  the  above  com- 
pany, which  iras  ordered  to  be  wound-up  some 
months  ago  upon  the  petition  of  a  creditor.  The 
winding-up  bad  since  been  managed  by  a  provisional 
liquidator. 

Two  gentlemen  were  proposed  for  the  office :  the 

first,  Mr.  Samuel  Barrow,  was  supported  by  credi- 
tors to  the  amoant  of  57242.,  amongst  whom  was 
the  creditor  on  whose  petition  the  company  had 
been  ordered  to  be  wound-up,  by  the  holders  of  640 
paid-up,  and  750  partiy  paid-up  shares,  and  by  the 
Universal  Life  Insurance  Company,  who  held  de- 
bcDtures  for  15,000/.  aa  aecurity  for  a  loan  of  GOOOL 

Mr.  James  B.  Gibbons,  the  other  gentleman  pro- 
posed, was  supported  by  creditors  to  the  amount  of 
20,000^  by  tho  holders  of  3369  shares,  and  by  a  Mr. 
Jenkins,  who  daimed  30,700/.  as  the  purchase- 
money  of  esUtes  sold  by  him  to  the  company ;  and 
also  by  the  London  and  Coonty  Bank. 

Mr.  Oibboni  had  acted  as  prorirional  liquidator. 

SwmttoH,  Q.  C  and  Napier  Biggins,  for  the  peti- 
tioner and  other  creditors,  submitted  that  the  person 
proposed  by  the  party  having  the  (VOiiagfl  ^ 
winding-up  order  should  l»iipeei)>M^@>^^W 
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V.C.  M.] 

Be  The  General  Providmi  AstMranee  Company, 
19L.T.  Bep.N.  S.46. 

Jesiel,  Q.  C,  for  the  UaiTenal  Life  losnrance 
Company,  also  Bopported  the  appolQtment  of  Barrov. 

Roxhwrgh,  Q.  C.  and  Graham  Hattinat,  for  the 
•harehotders  aod  othera  snpportiDK  0(bbODB,  con- 
tended that  he  onsht  to  be  appointed,  as  he  voa  sup- 
ported the  majorilT  of  the  ihaiehtdder^  and  had 
■cfeed  a«  proTiaional  liquidator. 

W,  W.  Kardakt,  Fiixroy  Ktili/,  and  Zk'ttdley,  for 
other  partiea,  alao  suf^rted  the  appointment  of 
Oibbona. 

Lord  HoMiLLT.— I  will  follow  the  rule  laid  down 
by  Matins,  V.  C.  in  Re  The  General  Provieknt  Astu- 
ranee  Company  (■«>■),  that  where  the  party  having 
the  carriage  of  the  windiag-ap  order  proposes  a  fit 
and  proper  person,  he  shall  be  the  pemm  a^inted 
liquidator  if  there  is  no  material  dlffereiioe  in  point 
of  merit  between  the  persons  proposed.  Hr.  Barrow 
most,  therefore,  be  appointed. 

Solidtora  for  the  petitioner,  JUtntr  and  Jtfamr. 

Solicitors  for  the  otherpartieat  DwmmiCMb; 
Yoiaiff  and  C0.1  iSmuin  and  Co. 


V.  0.  MALIH8'  00T7&T. 
Bspottad  br     T.  Editarm,  Eaq-t  BanbUr«t-bnr. 

Julys,  15.aJkf22. 

Cook  v.  Hathwat. 

firaetke — Eevivor     atBtgneet  0/  bankrupt  plaintiff— 
Cottt—Stay  of  proeeedtnga. 

W^en  a  plmntiff  hecomet  bcaJervpt  or  dieM,  and  hit 
auignee*  or  rgn-etematioei  carry  on  the  aidt,  they  can 
only  do  ao  vpon  payment  of  all  coite,  wAt«  Ae  had 
been  ordered  and  was  HMe  to  pmf. 

This  was  a  motion  in  the  cause  in  which  there 
had  been  the  usual  order  of  revivor  that  all  farther 
proceedings  might  be  stayed  until  certain  costs 
ordered  to  be  paid  by  the  original  plaintiff  were 
paid.  It  appeared  that,  the  bUl  havfag  been  filed 
preriously  to  the  month  of  Dec.  1868,  the  then 
plaintiff  presented  a  petition  in  the  cause,  which 
came  on  to  l>e  heard,  and  upon  which  an  order  was 
made,  dismissing  it  with  costs.  Matters  remained 
iR  itatu  quo  until  the  month  of  Hay  following,  when 
the  plaintiff  was  adjudicated  a  bankrupt,  uid  the 
coats  ordered  to  be  paid  in  December  mnidniog 
etlU  unpaid,  the  cause  was  retdved  in  Uie  ordinary 
way  by  his  assignee,  who  claimed  a  right  to  adopt 
the  suit,  and  proceed  in  it,  without  first  paying  those 
costs,  and  the  questiou  was  whether  he  could  do  so. 

Glatte,  Q.  C.  and  Charles  Ball,  for  the  defendant, 
in  support  of  tiie  motion.  Tlds  case  most  be  looked 
at  as  if  the  plaintiff  had  not  become  bankrupt,  and 
no  order  for  reviyor  had  been  made ;  that  is  the  true 
test.  Had  that  been  the  case,  no  farther  proceed- 
ings would  have  been  allowed  to  be  taken  by  him 
until  he  had  first  paid  the  coats  of  the  petition  dis- 
missed in  Dec.  1868.  His  assignee  stands  in  exactly 
the  same  position  aa  the  bankrupt,  and  can  have  no 
better  rights ;  and  he  moat  therefore  pay  theae 
costs,  or  all  further  proceedings  most  he  stored : 

BeUchomher  v.  Qiani,  3  Madd.  550: 

Ohljiehl  V.  Cohbeft,  12  B«t.  91 ; 

Whitcomb  V.  Mitiekin,  5  Madd.  81  s 

Poole  V.  Franka,  1  Holl.  78 ;  aee  auo 

Morgan  and  Dar^  on  Costs,  86. 
The  assignee  of  a  bankrapt  is  in  the  same  position 
as  an  ordinary  party  rerlTing  a  suit  as  r^rearating 
the  former  plaintiff,  and  that  was  w^  settled  many 
yearaago: 


[V,aM. 

Trovford  T.  Buij/hom,  4  Km.  483 ; 

Altree  t.  Hordern,  5  Beav.  623 ; 

Long  T.  Storie,  13  Jot.  1091. 
A  party  reviring  a  suit  cannot  take  adraatage  of 
his  position  oa  pUuntiff  without  entirely  repieiMit- 
ing  the  original  party.  In  sndi  entire  tepiennta- 
tion  ia  inTolred  the  liability  to  pay  costs  if  any 
suit  exists ;  and  it  is  not  necessaiy  to  refer  to  the 
remedy  for  nonpayment  The  same  rule  tuUs 
good  at  law  in  the  action :  15  &  16  VicL  c  79, 
.  s.  162.  (The  Common  Law  Procedure  Aj:t). 

KarMlah',  Q.  C,  and  Mander  contended,  first,  that 
no  cose  existed  in  wUch  sudi  a  motioD  aa  this  had 
been  made  and  ancceeded ;  if  a  defoidant  to  a  idt 
could  get  such  an  order,  there  would  be  ntuDetoas 
precedenta,  and  there  were  none.  It  was  eatiidy  a 
queation  resting  on  the  fict  of  the  party  being  ia 
contempt  for  ntKipayment  of  the  costs.  Btlkhamir 
r.  Giani  (nip.),  and  7}tdJUld  t.  Cobbett  (op.) 
^wed  that.  The  mere  fact  of  bankruptcy  was 
sofflcient  to  purge  the  contempt  if  Uten  was  soy, 
and  l»nce  toe  only  thing  upon  whidi  anch  a 
motion  aa  this  rested,  waa  done  away  by  the 
bankntptcy,  and  the  assignee  began  de  mow.  b 
the  case  of  a  plaintiff  becoming  bankrupt,  the 
defendants  have  two  courses ;  they  can  atba*  hare 
the  hill  diamtaafid  without  coats,  if  the  caose  has 
not  oome  to  a  hearing ;  (v,  if  it  haa,  they  can  mm 
to  stay  proeeedingi,  putting  it  i^od  oe  lailffiiiii 
to  reriTe,  and  fixing  a  time  within  which  thsymttlt 

do  BO. 

Sharp  T.  KaU«H,  2  Sim.  A  St.  406 ; 

WhUmorev.  O^mrrow,  1  Coll.  C.  C  9L 
ISo  doubt  at  law,  under  the  15  &  16  Vict.  e.  7^ 
s.  162,  the  assignees  of  a  plaintiff  in  an  actioo,  who 
becomes  bankrupt,  are  required  to  gire  secority  for 
costs;  but  that  finds  no  parallel  in  equity.  Hie 
assignees  m«y  continue  the  suit,  and  wonld,  of 
course  incur  ue  same  future  liatuUtr  for  tb^  on 
•Ota  OS  any  otbn  plaintiff:  (Foxwea  t.  Gnatora, 
3  Bear.  845.)  The  authoflttes  <dted  in  siqport  a 
the  motion  were  not  in  peinL  Hwy  were  either 
cases  where  the  assignees  did  not  stand  alone,  or 
where  they  filed  a  new  bill,  leaving  ttie  defendant  in 
the  difficulty  of  being  unable  to  rerire  for  costs 
only.  The  defendants  hei^  if  these  proceediiga 
were  stayed,  would  have  a  double  remwT,  wludi 
would  not  be  allowed,  for  they  already  ure  tbs 
means  of  recoreriog  their  costs  in  the  bankmptcfi 
against  the  bankrupt's  estate. 

The  Vice-Chiitcellor.  -This  motion  has  been 
argued  at  very  considerable  length,  and  as  a  oisltrr 
of  practice  is  of  some  importance,  but  I  entertun 
no  doubt  upon  it  whatever.  [The  Viee-Chancell» 
referred  to  the  facts.]  The  esUte  of  the  bankrapt 
being  liable  to  these  coats,  it  is  mot,  nor  hideed 
can  It  be,  disputed  that  in  case  the  asdgnees  of  a 
bankrupt  plaintiff  do  not  adopt  and  carry  on  a  suit 
first  instituted  bj'  him,  the  only  remedy  the  defai- 
danta  have  to  recover  any  costs  to  which  be  may 
at  the  date  of  his  bankruptcy  be  -  liable,  ia  l^ 
proving  the  bankruptcy  against  his  estate  in  respect 
of  such  costs  as  a  debt  and  receiving  a  dividend. 
The  question,  however,  in  the  present  case  is  this: 
Can  the  assignee  revive  a  suit  and  go  on  with  it,  not 
having  first  paid  any  costs  which  his  bankrupt  w« 
at  the  date  of  his  bankruptcy  liable  to  pay  ?  I  am 
of  opinion  that  lie  cannot ;  I  think  that  ia  perfectly 
clear.  Let  us  look,  firat,  at  the  principle  open 
which  this  proceeds ;  what  ia  the  duty  (rf  as^gseM 
in  a  case  like  the  present;  thev  find  a  suit 
inatituted  by  the  party  whom  they  represent 
and  they  have  to  consider  whether  they  wiU 
prosecute  it  or  not.  In  considering  this,  mj 
hare  to  consider,  not  only  whether  it  is  wwlh 
while  to  go  on  at  the  risk  of  futtl^  coata,  out 
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whether  it  is  worth  while  to  take  the  Uabilitj  of 
payloK  those  whidi  the  l»nkrupt  irai  ordered  to 
jM^.  If  the  condustoD  it  that  it  u  not  worth  whil^ 
the  Bait  should  be  pat  a  stop  to,  anil  upon  every 
principle  of  justice  ue  defendauts  ought  pot  to  be 
fnrtfaer  harassed  vith  the  proceedings.  This 
modes,  therefore,  on  piiaciple  appears  to  me  to  be 
right.  Then  the  principle  being  such  as  I  have 
•tated,  how  does  the  matter  stand  oa  aathtnity  ?  I 
own  I  was  somewhat  •urpriaed  to  bear  Mr.  Kanlake 
assert  that  there  was  no  authority  in  point ;  for  it 
appears  to  me  tiiat  there  are  not  only  many  cases 
directly  in  point,  but  that  the  tHinciple  was  recog- 
nised many  years  ago ;  indeed  the  cases  are  not  new 
ones  by  any  means.  iWs  t.  fVanki  (siw.)  was  a 
case  wnerd  a  plaintiff  faaTinK  become  bulornpt  his 
astigoeea  continued  the  raft  by  supplemental  bill 
(that  is,  in  fact,  the  same  as  this  ease),  in  which  the 
suit  is  carried  on  by  reTiTor,  amounting  to  the 
jnesent  practice.  Sir  Anthony  Hart,  a  most  expe- 
rienced judge  in  such  matters  (who  was  the  Lord 
Chancellor  of  Ireland),  treated  the  matter  in  this 
way.  He  referred  to  the  fact  that  the  assignees 
now  adt^tted  part  only  of  the  case  made  by 
tiie  bill,  the  bankrupt  suing  both  as  executor 
sod  residuary  legatee^  and  obserred  that  it  be- 
faoTed  them  not  to  touch  the  original  record, 
to  flie  a  new  bitL  Bat  they  elected  to  come 
in  by  snpidemental  bill,  and  thereby  adopted  all 
the  iiabiliUea  of  the  original  pliiDtiff,  and  that  is 
■hown  by  the  rery  form,  wfaidi  was  In  the  usual 
terms,  of  a  supplemental  bill ;  namely,  to  hare  the 
benefit  of  the  original  sniL  This  was  an  ad(^ion 
of  the  suit  (The  Vice-Chancellor  read  passages 
from  the  judgment)  And  Sir  Anthony  Hart 
decided  that  they  bad  adopted  the  suit  and  were 
boondtopMr  die  whole  costs  m  the  condition  of 
gobg  on  with  it  The  ass^eea  ol  a  bankrupt 
and  the  repreeentatire  of  a  plaintiff  who  rerires, 
are  precisely  in  the  same  position.  In  HarioA  t. 
fViestJley,  8  Sim.  621,  the  executors  of  a  plaintifF 
leTiTed  the  suit,  and  the  Oneitf'^T"  rt'** — 
conldbenil'w^  w  inuMiAte  it  without  first  paying 
«iw  costs,  whidi  their  testator  was  liable  to  pay, 
Sr  Laonoelot  Kiadwell  considered  that  the  executor 
haling  Terived,  stood  in  the  testatcnr's  shoes,  and 
Binst  pay  the  costs.  In  Lytm  t.  MtKenna,  2  Moll. 
460,  Bir  William  McMabbn  took  the  same  view, 
^he  Vlca-Chanedlor  referred  to  that  case.)  In 
tbat  ease  there  was  a  rule  to  rerir^  which  the 
lUntiffs  ^  bnt  neglected  to  proceed  with  the 
snl^  and  their  UU  was  dismissed  with  costs ;  and 
it  was  hdd  that  by  reviring  they  were  subject  to 
all  the  coats.  WhilconA  v.  Miadin  (tup-')  was 
not  exactly  the  same — indeed,  it  was  the 
conrcrse  ease,  the  assignees  of  the  bankrupt  being 
defoidantt,  and  made  parties  by  supplement,  and  Sir 
Jotm  Leach  concluded  that  if  they  iminoperly  re- 
titted  the  plaintiff's  demand  they  might  be  liable 
for  all  the  costs.  But  further,  in  Loi^  v.  Storit 
fflm.),  a  new  bill  was  filed  for  the  same  purpose  in 
nbstanoe,  and  Shadwell,  Y.  C.  was  of  opinion  that 
the  piooeedinga  ought  to  be  stayed,  it  being,  -as  he 
expnssed  it,  "  grossly  unjust  that  parses  should  go 
on  with  a  second  suit  until  they  bad  paid  the  costs 
of  tbe  first."  That  was  the  same,  in  fact,  as  the 
present  case.  In  Altree  t,  Borden  (tup.),  also,  a 
new  UU  was  filed,  and  Lord  Langdale  stayed  the 
proceedings  la  tha  second  suit  uutil  the  costs  in  the 
first  nit  mn  paid.  TVowani  r.  .BnsAan  (jwp.)  is 
to  the  same  effect  and  Oiadwell,  V.  C.  rtfwa  to 
•ometbuig  he  had  before  recognised,  namely,  that 
an  adoption  of  a  suit  by  an  executor  inTolves  the 
liability  to  costs.  IhxieeU  t.  Greatorex  (m>.)  was 
to  the  same  effect,  Uiat  being  a  case  of  specific  p^ 
fonnance.  Tbe  principle,  therefore,  settled  by  the 
nthorities  is  this :  where  a  person  flUs  a  represeu- 
UtiTe  duracter,  wlwtber  it  he  as  the  assignee  of  a 


bankrupt,  tbe  executor  of  a  testator,  or  the  admi- 
nistrator of  an  original  ^aintiff,  if  there  be 
costs  due  by  such  pT^tiff  or  the  person  who  is  re- 
presented, the  proceedings  cannot  go  on  unless 
those  costs  are  first  paid.  There  is  no  authority 
contrary  to  this.  As  to  the  case  of  roTivor  within 
a  limited  time,  that  is  for  the  protection  of  a  defen- 
dant, and  the  option  of  reTiving  is  given ;  and  if 
the  option  is  exercised,  I  am  cleuly  of  opinion  that 
it  could  only  be  on  the  terms  of  paying  all  the  costs 
to  which  the  bankrupt  was  liable  at  the  date  of  tbe 
order  to  reri  re.  A  great  deal  of  time  has  been  occU' 
pied  upon  an  argument  not  sustainable,  and  on  a 
case  perfectly  convlnded  by  authority  forty  years 
ago.  Upon  ^inciple  and  authority,  therefore,  I 
most  accede  to  this  motion.  I  ought,  peihaps^ 
b^ora  I  part  with  tbe  case,  to  refer  to  an  argument 
which  was  much  pressed,  Uiat  the  practice  of  stay- 
ing proceedings  by  a  party  until  payment  of  costs 
was  founded  solely  on  contempt.  Haring  carefoUy 
considered  the  authorities,  I  find  no  case  depending 
on  contempt ;  they  all  go  on  Ae  injustice  of  allow- 
ing a  party  to  go  on  without  pi^g  costs  ordered 
to  be  paid.  Tbe  assi^we  must  par  ue  costs  of  this 
motito,  which  he  has  xesiated  and  failed  in  his  re- 
sistanoe. 

Solicitors  tar  the  plidatiff,  iTa&s^  Tm^nokt 
and  Coi 

Solicitors  for  (he  defendants,  Grtgory^  BoweUffef 
and  Co, 
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Re  Fahilt  Ehdowhbmt  SociErr. 

OmpauMAct  1862 — Winding-m— Transfer  of 
biuineu — Novalio  d^U. 

Society  (^unregtslered^agrttd, 

eompanyf  who  undertook  it$  litAiUtieM.  Betohtttoiu  in 
accordance  with  the  deed  of  settlement  of  the  aocietg 
were  ptutedat  two  general  meetinge  in  \SGl,  approving 
the  arramgenuat  and  diatoloing  the  tocieijf,  which 
Aerevpo*  ditconlimad  bueinest  : 

Bdd,  that  the  todety  had  not  ceased  to  extit  bejfbre  the 
Conqtanies  Act  1862,  and  that  the  Court  had  jKrii£a» 
fton  ta  wind  it  vp  under  that  Act^ 

The  petitioner  {who  held  two  annuities  /ram  the  societjf) 
had  netUe  of  the  agreement  for  transfer,  and  afur- 
wards  reeeivadhis  amniities  from  <Ae  A.  etsnpai^  and 
gave  (Asm  reee^ts: 

Beld,  that  he  had  not  tktr^  ceased  to  6e  a  creditor  o/ 

the  societjf. 

This  was  a  petition  for  the  winding-up  under  tbe 
Comwnies  Act  1862  of  an  assurance  society  called 
the  Family  Endowment  Society,  presented  by 
General  Pott,  the  holder  of  two  annnitiet  granted 
by  the  society. 

The  society  was  formed  in  the  year  1885.  It  was 
never  registered  under  the  Companies  Act  1862. 
The  nominal  capital  of  the  society  was  500,000/., 
divided  into  6000  shares  of  100/.  each.  It  was  regu- 
lated "by  tiie  noridODS  of  a  deed  of  settlement,  and 
byanActof Pai>lisment(6&7Will4,czxi.).  The 
Act  provided  (s.  10)  for  the  enrolmoit  in  Chancery 
of  memorials  of  the  names  of  all  new  directors, 
chairmen,  and  secretaries  of  the  society,  and  pro- 
vided (sect  II)  that  the  persons  whose  names  were 
last  so  memorialised,  should,  until  the  memorialijang 
of  thdr  successors,  continneliable  toi " 
as  if  th^  had  not  oea8|i^itee(bioyr 
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tUtairmea,  ae  secretiriM.  The  Aet  enabled  the 
society  to  soe  and  be  sued  in  the  name  of  the  direc- 
tore,  or  chairmv),  or  Hecretary. 

The  petitioD  stated  that  by  a  contract  dated  the 
12th  March  1649,  anbtcribed  by  tiiree  directors 

the  todety,  and  duly  biwUng  on  the  society 
ponuant  to  ito  deed  of  Httleaient,  it  vas  dedared 
^t  in  oonaideratton  ct  the  monthly  payments  to  be 
uuide  as  tiierein  mentioned  by  General  Pott  to  the 
■ooiety  until  and  ioclading  the  26th  Jan.  1661  (which 
were  all  doly  made)  the  funds  of  the  aooiety  riionld 
be  made  liable,  according  to  the  provisions  of  the 
deed  of  settlement  to  the  payment  to  Oen.  Pott  or  his 
wdgns  of  an  annuity  <d  1000  East  India  Company's 
rupeei,  with  a  bonus,  such  annuity  to  commeDoe 
oo  the  26th  Aug.  1661,  if  Oeneral  Pott  should  be  then 
in  India,  or  on  the  26th  Feb.  1862  if  he  should  be 
tiien  in  £urope,  and  to  oootinue  thenceforth  payable 
daring  his  life  by  equal  half-yearly  payments,  on  the 
26th  Aug.  and  26th  Feb.,  in  every  year,  proTided  that 
tlie  subscribed  capital  of  600,000/.,  and  other  the 
Itooksr  fuodsj  securities,  and  property  of  the  society 
nmdiUng  at  the  time  of  any  claim  or  demand 
made  unapplied  and  undisposed  of  in  pursoance  of 
Ae  provisions  and  authorities  contuned  in  its  deed 
of  settlement,  should  alone  be  liable  to  answer  and 
make  good  all  claims  and  demands  upon  the  society. 

The  petition  also  stated  a  similar  contract  entered 
into  between  the  society  and  General  Pott  on  the 
llth  June  1850. 

The  82nd  and  123nd  clansea  of  the  deed  of  settle- 
Dent  woe  as  f  oUowa, 

ClaaBe82i 

That  two  extraordinary  genaral  meetings,  neciallr  oallod 
for  Um  parpoae,  shall  ij  a  maiori^  of  thrae-nrartbs  of  the 
votes  of  the  proprietors  praaeat  and  entitled,  and  not  de- 
dUnlng  to  vote  at  snob  meeting,  or  at  any  ballot  which  may 
be  takem  In  oonseqaenoe  of  its  having  been  demanded  at 
majr  anch  meeting,  taave  toll  power  to  sass  »  zaaolotion  to 
divolve  the  sode^. 

Clause  122 : 

That,  whenever  two  sneoeMive  eitmorHL-^j.^ ,  "'ILrrI 
nteeUngs  atuOl.  npon  the  reoommondatlon  of  the  boarooj 
^eetori,  lwve_ooma  to  a  Twgrtion  to  diswjlre  the  "O^^; 

tnots  of  eodoiraMaSOT  MRuSmMS  ^£a£S/c?^M>oia^, 
and  ahall  prooead  in  suoh  "^i"tT  as  thej  shall  Uitnt  ijHr 
Bad  teasoDsUe  to  meet  the  ndsttng  sngagenunta  of  the 
wotUijt  sad  Shall  sa— so  awcfcot  the  lands  or  property 
<rfthaaoeistras  shall^oi  Umb  omhM  of  moMy.and  aa 
shall  not  be  reauired  to  wmt/t  the  "«T^||ig  ampgunnts  of 
the  socte^i  and  shall  oanse  so  buhIi  of  the  funds  or  pro- 
psrbr  of  the  sooMr  as  shall  aotthaaooiislstol  money,  and 
aa  shall  sot  ha  navind.  to  Bset  the  *^t^^iB  sngagemonlv 
of  lbs  Boolsifcr,  to  be  forthwith  Kdd  or  otherwise  oouverted 
Into  moBoy  in  Booh  manaar  and  npon  *aeh  termi  ss  the 
hoasd  ahau  think  proper,  and  after  aooh  sole  or  oonvenion 
AdI  flaasSW»nnoh«  OS  fimds  or  property  of  the  society 
aaahsllnotbavauifedtosseet  the  exuting  aBgagonenta 
ttswiof.to  be  paid  and  distrilmtad  to  and  anMHUst  the 

I  or  holdras  c<  shsns 
I  aooordlng  to  the  Biun- 
.  iTsaipsettvelr.  AndOa diraetots 
ahallteve  fall,  ummlisd,  and  nnooutroUaUs  power  and 
Macrstion  to  dlraet  and  adopt  any  ssods  whioh  they  shall 
thUfc  Koper  for  rsalising.  dtndiiig,  diatribatiDg,  and  flaally 
diwwJn»  of  the  aarphu  jfmida  and  propertj  trf  the  sodetj, 
tod  te  that  Bonoss  to  ntalnandsst  apan  to  Buh  anooin 
aa  Umt  sImU  thiiik  psoBsr,  anjr  moBV"  to  lomi  an  in- 
danmity  fond  to  meet  dis  engagements  and  %vnitliwr  of 
Hie  soelsty,  and  to  dsal  with  waA  tmi  t  and  In  Uie  mean- 
ttane  until  It  ahall  be  required  for  aatiataotlon  «f  the  pnr- 
foase  for  which  it  lUl  have  been  set  ^rart  la  anch 
laanner  aa  thcgr  shall  tUnk  praper,  and  in  the  event  of 
thstii  being  a  sonlna  of  snoh  fima  after  aatlsfrbtg  bU  the 
itm  anf  UabOitlea  «f  the  aodety,  theboard  of 
shall,  aa  soon  as  oonvonisnyy  »v  to  after  snoh 
eonliis  shall  be  aaoertalnad,  osuvart  the  aame  into  moaey 
ana  distribute  and  divide  toe  uooeeds  among  the  several 
penons  bcdng  proprietors  or  hoUsn  of  afaaiasln  the  Bocteto 
attbstimeol  the  diaKdstton  thereof,  and  tbdr  reapeotlve 
eweatora,  admlniatzstors,  and  aaalgns ;  and  the  fnr&ei  to 
enable  the  board  of  direotois  to  oarry  into  effect  a  diaao- 
Intton  of  the  Bocietr  and  to  wind-np  the  alftdn  tlwreof,  it 
Aall  be  lawfnl  for  tnem  to  adopt  any  plan  which  In  their 
Jodgaant  shall  ba  deemed  expamsnt  for  paring  to  the  pio- 
prletora  or  holdera  of  ehares  la  the  aoda&>  or  pkdng 
at  Oialr  ilak  their  aeverml  proportlona  of  the  sarploa 
nnds  oC  the  aoefstr.  and  the  penons  who  shsll  be 


dizeotoiB  at  the  time  of  paaaing  the  raatriatioa  for  dtmolitar 
the  sooletT,  ahall  oontinnB  in  aaeb  offioa  nntil  the  aflals 
of  the  BooietT  shall  be  wound-up.  and  shall  and  xoaj  SU  op,, 
if  they  think  proper  so  to  do,  any  vacandea  whidi  oiay 
oeonr  among  themadves  dnriog  Booh  period,  and  the  per- 
aons  BO  Bleated  to  SU  aucb  vBoanrisa  ahall  liav*,  oautim, 
and  enjoy  all  the  powers  and  anthoritiSB  hereby  caalened 
upon  direoton  of  ihe  aociety  as  fully  and  efTectually  to  oil 
intenta  and  porpoaes  aa  thongh  they  had  beenelivted  by 
the  propriatora  at  an  annual  gaoaial  mMttag,  midar  the 
rlsiona  in  that  behalf  lurainbatoxe  ooutained,  proridel 


provii  

nevertheless,  that  in  caaa  the  funds  or  property  ol  tha 
society,  atthetimeof  anohdiuolation,  beiusiiiBcieiit  toiay 
the  existing  wi^w  and  damanda  upon  the  eode^,  in 
respect  <dUM  aaauranoea  affected  the  sodetf ,  than,  an! 
in  that  case,  the  board  of  directors  ahall,  under  tha  pornia 
hereinbefore  contained,  from  time  to  time  as  they  ihiU 
think  proper,  or  find  it  Beoesaary,  call  npoa  the  proiirieten- 
of  tha  BOde^  tar  the  payment  of  Buidi  faxttier  inatalnu^ 
on  their  ahares  in  tha  csmtal  of  tbe  aociety  a*  Aall  be 
snSlcient  to  make  up  the  deficiency  in  anch  funds  or  pro- 
perty for  payment  of  the  oxiating  daima  and  demuMta 
upon  the  aodety,  and  ahall  dfstribata  Uta  amonnt  of  auk 
fnrliiar  instalment*  ti^ther  willi  snch  fund  or  pn^tfty  as 
aforesaid,  amongst  the  aeveral  claimants  in  reapect  of  the 
assurances  eirect«d  by  the  aociety  in  fall  eatiafaction  cf 
their  req^aotlve  daima  and  draaands,  rateably  and  hi  pn- 
portion  to  Uta  amoaat  of  their  teapadive  daina  and  ofr- 
mands  npon  the  aooiety,  and  when,  and  ao  aoon  m  aoa 
payment  and  diattibutfon  ahall  be  completely  made  and. 
effsoted,  tita  sode^  shall  ba  diasolved,  and  every  dame, 
artide.  iwttsr,  and  thing  bereia  oontained.  except  tU 
MU^pnvitfoaiBhaaSaBoeloirth  flaaa%  aatonnini,Md 

By  articles  of  agreement  made  on  the  £th 
1861,  between  three  of  the  directors  of  the  society 
of  the  one  part,  and  three  directors  of  the  Albert 
and  Medical  Life  Assurance  Company  of  the  other 
part,  it  was  agreed  that  subject  to  the  wptaititi 
two  extraordinary  general  meetiogs  of  ue  ibsi^ 
holder*  of  the  aodety,  the  bueineas  of  the  sodt^ 
and  all  iu  money,  pn^ty,  credits,  aecnrities,  and 
effects  should  be  transferred  as  from  the  Ist  Jan. 
1861,  to  the  company,  which  should  repay  to  all  the 
shareholders  of  the  society  the  sum  of  iL  per  tbuv, 
being  the  entire  amount  then  pud  apoa  the  shares 
of  tiie  SMuety,  with  Interest  at  51  per  oeat  pa 
anonm  from  the  1st  Jan.  1861.   It  was  also  agreed 
tK-i-  -11      .inhta.  sngagemeota,  liabilities,  and  liika 
of  the  society,  and  au  ciaiuM  _ Jamanda  sgaiflst 
the  aociety  should  be  wholly  paid,  parf  ormM^  uu« 
taken,  and  met  by  the  coropuy,  and  tha  vmw/ 
riiould  at  all  times  sara  harmless  and  fcera  Idmb- 
niflad  the  socdety  and  the  trustees  and  oiRCtota 
and  shar^iolders  thereof  from  and  against  the  aam^ 
and  from  and  agatnat  all  actiraa,  suits,  and  pn- 
ceedings  in  respect  thereof,  and  all  acts  and  (diuges 
in  connection  therewith.   It  was  also  jitoTided  that 
the  holders  of  all  each  policiesof  aasniaum  as  wooli 
be  entitled  to  participate  in  the  |»t»flta  of  the  sode^ 
(and  who  should  accept  in  exchange  polices  of  th» 
company,  or  otherwise  ooocur  in  accepting  the 
engagements  of  the  company)  should  be  entiUed  t» 
participate  in  the  profits  of  the  company,  and  em- 
powered the  company  to  use  the  names  or  name  et 
the  society,  or  anj[  of  its  directors,  w  trustees^ 
the  proceedii^  which  might  be  required  for  laui^ 
ing  the  assets  of  the  sodety,  and  for  btinging  « 
defending  any  acUons  or  ituts  for  the  purpose  af 
the  agreement. 

At  two  eztraordinsry  general  meetings  ot 
society,  held  on  the  21st  Feb.  and  14th  March  IMlr 
resolutions  dissolving  the  society  ud  adoptiaf  ^ 
agreement,  were  duly  passed  and  otrnfirmea. 

Circulars  wm  shortly  afterwards  issued  to  tiM- 
policgr  liiddera  and  annnituits  in  Hie  aociety,  as- 
nouneii^  tiu  disadatioD  of  the  sode^  and  tiwodof 
Unatlon  of  its  bnsinees  irtth  that  (rf  the  eompa^r 
and  stating  that  it  would  not  be  occesaaiy  in  any 
way  to  disturb  the  esdsting  pcdiciee  and  contracM 
of  the  society,  but  that  should  any  policy  or  coD' 
tract  holder  particularly  desire  it,  an  fedorsenent  n 
the  admission  of  Uie  lialnlity  of  the  oompaoy  weald 
be  put  upon  ttw  pdicy  or  a  new  poUcx.lpmed.  IVf 


also  stated  that  atfoOlaM 
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iamcd  by  the  tociety  would  thenceforth  be  payable 
«id  paid  by  the  compaoy. 

Tbe  peUttoa  alleged  that  General  Fott  bod  never 
itoeind  thia  cizcnlar,  though  he  ira«  a.wue  of  the 
amalgamation. 

The  Albert  and  Medical  Life  AsBurance  Company 
hariog  changed  its  name  to  the  Albert  Medical  and 
Pamily  Eadowment  Life  Assurance  Compaoy,  and 
jfterwards  in  April  1863  to  tiie  Albert  Life  Assur- 
ance ComiHUiy,  stopped  payment  in  Aug.  1869,  and 
vat  at  the  dote  of  the  presmtation  of  the  petition, 
being  voand-np.  The  annuities  secured  to  General 
Fott  bad  been  peicl  to  him  by  the  company  up  to 
the  time  of  its  stoppage,  but  the  half-yearly  pay- 
ment which  became  due  on  the  26th  Aug.  1869  was 
in  anear. 

The  petitloa  alleged  that  General  Fott  had  not  in 
«ity  vsy  assented  to  any  transfer  oi  the  liaUUly  in 
n^ect  oi  the  onnoitiM  from  the  capital  and  funds 
'<tf  the  society  to  the  company,  or  bad  otherwise  in 
aay  way  released  the  capiul  and  funds  of  the 
society  from  such  liability.  It  also  alleged,  that 
by  the  resolutions  of  the  general  meetings  the  com- 
^y  became  diasoWed,  and  had  ever  since  con- 
traud  to  be  distolTed  within  the  meaning  of  part  8 
vt  the  Companies  Act  18G2,  and  that  it  had  not 
nnce  carried  on  business.  It  also  allcwe4  that  the 
society  bad  no  funds  or  property  other  Ihatt  its  sub- 
scribed capital,  and  that  it  was  unable  to  pay  the 
debts  due  from  it  to  him  and  othera,  otherwise  than 
by  the  payment  up  of  its  subscribed  camtal,  and 
ttat  it  was  just  and  equitable  tiiat  it  uumld  be 
wonnd-np. 

Q-C  and  WtMttakn  ai^eared  in  support  of  the 

VetitioD. 

_  AmphUil,  Q.C.  and  Keietoich,  for  the  last  memo- 
lialised  directors  of  the  eompany,  on  whom  the 
petition  hod  been  serred,  supported  the  petition. 

Sir  A  Pabner,  J.  Nigtier  Higgintf  and  the  Hon. 
IF.  BetkeU,  tot  shareholders  in  ma  society,  con- 
tended, flrat,  that  the  petitioner  had  ceased  to  bo  a 
creditor  of  the  society ;  secondly,  that  the  society 
vas  not  a  society  capable  of  being  wound-up  under 
the  Companies  Act  of  1862 ;  thirdly,  that  the  court 
-onght  in  the  exercise  of  its  judicial  discretion  to 
leave  the  petitioner  to  his  remedies  at  law. 

Kag,  Q-C  EdiUy  Q.  C,  Jaduon,  and  WaUon 
^^eared  for  other  shareholders. 

Fry,  Q.C.  in  reply. 

The  following  cases  were  cited  : 

Balfe  V.  Flower,  Baiting^  and  Company,  L.  Bep. 

1  P.  C.  27  ;  14  L.  T.  Bep.  N.  S.  144; 
Rt  The  Commercial  Bank  Corporation  of  Ijidia 

and  the  Bast,  18  L.  T.  Bep.  N.  S.  668 ; 
Keama  v.  Letff,  10  L.  T.  Bep.  N.  S.  185 ;  1  H.  A  M. 

681; 

Be  Era  L\fe  AMuranee  Society,  WUUams's  ease ; 

Awhor  ease,  7  L.  T.  Bop.  Jf.  S.  595;  1  I>e  Q. 

J.*a.29;  1H.&M.  672; 
Chegory  t.  Patehatt,  33  Beav.  595 ; 
Hart  T.  AlKunder,  2  M.  &  W.  484. 
The  Sritith  Provident  Life  and  Fire  AsBurance 

Society;  Ex  parte  Anglo- Australian  Association, 

7L.T.Bep.  N.  S.234; 
Soane  v.  Coventry,  5  De  Q.  M.  *  G.  911 : 
BiahopT.  Beott,  7  L.  T.  Bep.  N.  S.  570. 
Be  BmUk,  Knight,  and  Co.i  Et  parte  Qibaotu 

L.Bep.4Ch.  662  ;  20  L.  T.  Bep.  N.S.836: 
Bedford  v.  Dealdn,  2  B.  *  Aid.  210. 
As  to  a  winding-up  after  diMolutiMi : 

Tke  iiMdon  and  Weatmrnttmr  /nMtroMs  Oempony  ; 

S»fartePhHlip$,3J>9Q.&8.S. 

The  ViCB-CoLKCBixoK.— Iliu  is  a  petition  by  the 
VaUtumer,  General  Pot^  praying  for  the  winding- 


up  of  a  soaety  called  the  Family  Endowment 
Socie^.   The  petitioner  holds  two  grants  from  the 
society,  granting  to  him  annuities.   The  annuities 
are  in  arrear  to  more  than  the  sum  of  50/.  The 
sociefy  has  ceased  to  carry  on  business.   So  far, 
therefore,  the  case  is  brought  within  the  Act  of 
Parliament.   The  answer  to  the  petitioner's  case  is 
threefold.   It  is  said,  first,  tJie  petitioner  was  a 
creditor,  but  has  ceased  to  be  a  creditor  of  the 
society ;  secondly,  the  society  is  not  a  society 
capable  of  being  wound-up  under  the  Act  of  1862 ; 
and,  thirdly,  wat  even  if  both  these  propositions 
should  be  answered  adversely  to  the  contention  of 
the  society,  the  court  ought,  in  the  exercise  of  its 
judicial  discretion,  to  allow  the  petitioner  to  take 
such  remedies  as  be  may  have  at  law.   The  mode 
in  which  the  first  proposition  is  attempted  to  be 
made  out  is  this:  It »  said,  "True  it  is  yon  were  ori- 
ginally a  creditor  of  the  sodety,  but,  by  an  arrange- 
ment between  the  society  and  another  company 
called  the  Albert  Company,  to  which  you  acceded, 
so  as  to  make  it  a  tripartite  arrangement,  you 
agreed  to  accept,  and  did  accept,  the  Albert  Com- 
pany, so  as  to  discharge  yonr  original  debtor,  the 
society."   This  is  an  issue  of  fact  which  has  to  be 
made  out  by  the  society.   A  great  many  cases  ham 
been  cited,  and  they  have  all  of  them,  I  think,  been 
cited  for  the  purpose  of  introducing  one  expression, 
which  is  found  in  them  all,  or  nearly  all  of  them, 
namely,  that  very  slight  evidence  is  snfflcient  to 
establUh  such  a  nomtio  as  tbis.   When  expressions 
of  that  kind  are  taken  out  of  judgments,  and  pressed 
on  the  court,  it  is  very  important  to  bear  in  mind 
the  class  of  cases  in  which,  and  the  circumstances 
under  which,  the  expressions  were  used.  They 
were  all,  I  think,  cases  in  which  one  indthitaiua 
asewmpsit  was  substituted  for  another  indebitatus 
assutnpsit  in  coses  of  ordinary  mercantile  partner- 
ship.  Such  a  case,  for  instance,  as  tbia  :  A.  B.  and 
C,  being  in  buaioess,  take  in  a  partner,  and  a  credi- 
tor of  A.   B.  and   C.  contiouea    his  dealings 
with  the  new  firm  of  A.  B.  C.  and  D.   In  that 
state  of  things  no  doubt  very  slight  evidence  would 
be  sufficient  to  satisfy  the  court  that  A.  B.  C. 
and  D.  meant  to  take  upon  themselves,  as  between 
themselrei  directly,  and  the  creditor  the  debts  of 
A.  B.  and  C. ;  and  very  slight  evidence,  Indeed, 
would  be  required  to  establish  that  the  creditor  had 
taken  the  joint  and  several  liability  of  A.  B.  C. 
and  D.  instead  of  the  joint  and  several  liabiliQr 
of  A.  B.  and  C,  or  such  a  class  of  cases  as  this, 
where  not  merely  a  new  partner  was  added  to  the 
firm ;  but  where  there  was  a  slight  change  in  the 
coDstitotion  of  the  firm,  that  is  to  say,  A.  B.  andC. 
became  B.  C.  and  D.   Then  possibly,  orproliaUy, 
evidence  of  a  not  very  urgent  kind  would  be  snffl- 
cient :  because  one  knows,  according  to  the  ordinary 
course  of  dealing,  and  according  to  the  ordinary 
understanding  <^  mankind,  in  a  great  number  of 
these  mercantile  firms,  tiiat  what  the  creditor  loolci 
to  is  not  the  particular  individuals  who,  on  a  parti- 
cular day,  constitute  the  firm,  bat  the  firm,  the 
establishment,  the  house.  Toa  trust  Baring's  house, 
Coutts's  house.   You  trust  Child's  house  without 
inquiring  who  the  particular  members  were  at  the 
particular  date :  That  is  to  adjt  nien  in  dealing  with 
that  kind  of  firm  or  house  deal  with  it  aa  if  it  were 
a  corporaUon  with  a  continued  existence,  and  yoti 
treat  and  deal  with  the  firm  as  a  continuing  body 
without  regard  to  the  elements  of  which  it  is  com- 
posed at  any  particular  period.   In  a  claas  of  cases 
of  that  kind,  no  doubt  very  slight  evidence  would 
do.   But  if  it  is  meant  to  be  said  that  from  tliat 
class  of  cases  this  proposition  is  to  be  deduced,  that 
whenever  a  debtor  assigns  his  business  to  another 
man,  very  slight  evidence  will  be  su^jleient  to  satisfy 
the  court  that  the  credita^u^^e  _ 
of  the  bnsineu  as  a  subiatute  for 
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iiHoKf  I  •b'^.iiM  d»ar  that 
«  trae  or  joM  CMiclitnoti.  Bat, 
be  in  aa  ordioarf  caae,  U 
U  Ittf  i»  sffUotioa  to  rodi 
fnwst.  Tfai*  M  Doi  s  owe, 
to  ate,  ia  vfiUrh  tliTftt  eridencc  voukl  sBSce  ;  bat 
«  MM  in  *bkli  T«r7  cograt  eridcBce  woold  be  le- 
qsired  to  c*taUi4h  thu,  Uut  the  mma  who  had  a 
gnat  io  vritin);  ''a  ipecial^,  Bot,  it  ia  live,  wider 
mtif  bat  a«  valid  and  effectual  to  all  intenta  and  por- 
poeM  Mil  it  bad  been  oDder  tealX  a  grant  fivoi  the 
wsxmXj  cbarpi^  tpecific  property,  u>d  that  gmt 
•ecnied  to  luai  by  the  proriiums  of  an  Act  of  Par- 
liaawnl,  vbicfa  proTide  him  renudie*  and  renr  easj^ 
node*  of  cnforang  bia  claim ;  that  a  man  haiii^ 
ncfa  a  granl  aa  that  accept!  in  Uea  of  it,  not  a  cm- 
Itaet  io  writiofc  not  an  expren  proauae  of  anr  kind, 
bat  an  implied  nndertaking,  and  an  impBed  grant 
for  anotlier^iMot  stock  company  withoat  aoj  know- 
ledge oo  bu  part,  or  oieana  of  knowledge,  aa  to 
whether  it  were  vltra  viret  or  imtra  vires,  ae  to  whether 
It  waa  a  thing  which,  according  to  the  inatitatisn  of 
tlut  •ocietr,  aaybody  coold  Innd  the  todetr  to^ 
wid)C«bicnia  not  immaterial  in  thia  case)  a  grants 
Jiot  la  writing,  not  to  be  performed  within  a  year 
of  the  date ;  ao,  tberef(»e,  not  compljing  with  the 
rcqoirementa  of  the  Statute  of  Franda.  In  thia  caae, 
not  onl/  ia  there  not  that  oogent  eridence  which  I 
abonld  bare  required,  bot  it  aeema  to  me  that,  in 
tmtb,  when  one  cooiea  to  look  at  it,  ttieie  is  no 
•videnct  whaterer.  Wliat  wai  done  was  dm^j  the 
creditor  preaentiog  himaelf  at  the  office  at  which  be 
waa  to  receive  the  money,  receiving  it,  and  giriDg 
recetpta,  which  rrccipta  when  re^  in  reference 
to  the  cODtracu  under  which  the  anms  became  pay- 
aUe,  acem  to  me  to  amount  to  nothing  more 
than  thia :  that  is— as  if  be  had  taken  a  bond, 
ntyaUe  by  inttalmeata,  and  be  had  taken  the 
mmd  to  the  office,  and  upon  payment  of  the  instal- 
ment, had  written  the  receipt  upon  the  ioitmmeDt 
itself.  He  reuined  tbe  inatmment,  he  bad  it  alwaya 
with  him,  and  always  gave  bla  receipta  aa  for  some- 
tbing  payaUe  ooder  that  inatmmen^  and  not  aa  for 
■Dytning  payable  nnder  any  new  or  aabstitnted 
contract  with  the  alleged  new  debtor.  I  am  of 
oftoion,  therefmv,  that  tbe  society  hare  fiUled 
•ntirely  to  make  oat  their  flrst  propoaition.  Next 
they  say,  thia  society  waa  not  a  aociety  within  tbe 
meaning  of  tbe  Act  of  Parliament,  ttecauae  it  had 
oeaaed  to  exiat  at  tbe  time  when  die  Act  of  Farlla- 
mant  of  1802  was  passed  or  cante  into  operation,  and 
that  Act  only  applies  to  companies  toM  eidating, 
■nd  of  which  It  could  be  predicated  that  they  bad 
a  place  of  business  at  that  time.  I  am  of  opnion 
that  the  society  bad  not  ceased  to  exist  It  could 
not  ceaae  to  exiat  so  aa  to  prejudice  ita  creditora. 
It  did  not,as  it  seems  to  me,  purport  to  destroy  its 
ttdsteoee  ao  as  to  preiodlee  its  creditors  The  very 
■mngement  Itself  that  was  made— the  providons 
that  were  contained  in  the  original  deed  of  settle- 
meot  of  tbe  society  with  refereoce  to  these  arrange- 
ments, all  provide  that  there  ahail  be  a  contiuaed 
czisteDce  of  the  society—a  conttuoed  machioery 
for  tbe  society  to  collect  its  assets,  to  distribute 
tham  and  to  pay  iu  debts,  and  (which  ia  not  im- 
HUtetial,  perhaps,  in  thia  caae)  the  society  was  em- 
powered by  an  Act  of  Parliament,  which  Act  bad 
provided  the  means  by  which  the  society  could  sue 
and  be  sued  ;  and  which  means  oontlnued  to  exist  on 
and  after  the  arraogemeots  between  the  society 
and  tbe  company.  And  further,  on  the  very 
•mngemeots  themselres  between  the  aodety  and 
the  company,  it  is  evident  diat  the  ccntinaed 
existence  of  tlie  society  waa  contemplated,  for  the 
company  was  to  nse  the  society's  name,  if  necessary 
In  collecting  the  assets,  and  tne  company  was  aa  a 
company  to  indemnify  the  aociety  iu  neglect  to 
perform  the  pcorisions  of  tbe  contract.  I  am  (tf 


[Q,B. 


I  opiaiim.  tftercfcR^  that  the  aociety  tid  ezitt  altba 
■  time  wWsAe  Act  came  into  operataoB,  and  that,  n 
j  the  socaety  hadalhariaed  the  A&eri  CoBpaay  to 
receive  any  praarama  that  were  p^aUe  ii|iob  ita 
j  policiea.  asd  had  appuiateJ  die  Auert  Company  to 
pay  all  rfai*"*  arising  voder  iti  grants  and  eon* 
tracts,  the  oflke  of  the  Albert  Oonpany  was  for  sO 
intenU  and  purpoeea  the  oAce  or  pbee  at  vUA  Ae 
Bodely  T^mrimiwt  io  csny  oa  its  bairiwss.  Tboe- 
fore  it  seems  to  me  that  tiicre  is  no  diflcnl^  vbat* 
ever  under  the  Act  of  Partiaaieitt  Tbe  tiuri 
■nggeatiao  ta  that  I  dunld  leave  the  partiea  to  tbsr 
remedies  at  law.  I  do  not  Utinfc  Uiat  I  c*n  psoperiy 
or  juatly  do  aoL  It  would  not  be  lifrtit  with  regud 
to  the  creditor,  and  other  ctedit<na  in  bis  pontxn, 
to  leoTc  him  to  bring  aa  aetian  »g"^ft  the  nonuoil 
defcvdaola,  the  surviving  dire^ofs,  whose  namts 
qipear  on  the  ennriled  memorandum — it  would  not  fas 
ri^it,  I  say,  to  leave  the  creditor  to  bring  bis  tctioa 
againat  them,  and  then  endeavour  to  find  oat  ths 
ahardiolderB  in  any  part  of  the  kingdon  againit 
whom  he  might  jnnoeed  by  aa.  fa.  to  eabcce  toe 
jodgment ;  nor  wonU  it  be  ^nt  to  the  aoadail 
def  eodanU  in  sodh  a  proceeding  as  that  to  aBovttaa 
to  be  harassed  withoat  any  meana  whatever  of 
being  protected  or  indemnified  by  the  society.  Unte 
these  I  ill  umstaiii  la.  tberefofe,  it  appeara  to  me 
that  tbe  peStioner  has  made  oat  Ua  caae ;  that  the 
aociety  hawe  failed  to  make  oat  any  of  thor  de> 
fences,  and  the  order  for  winding-i^  goes  er  dih'fs 

After  aome  discnsrion  aa  to  costl^  the  Tii» 
ChancellOT  decided  that  the  ooste  (rf  the  peti- 
tioners,  the  coste  of  the  directors  who  reinaeatcd 
the  company,  and  ^tme  set  of  ooato  to  tbe  odKC 
teq;tondento  (except  the  official  tiquidatm'  of  tbe 
company),  abonld  be  paid  out  of  tbe  estat&  The 
costo  of  the  official  liquidate  of  tbe  company  to  be 
pud  oat  of  the  estate  of  the  company. 

The  Vice-Chakcbllob.— I  forgot  to  notice  that 
ooe  of  the  daases  of  the  arrangement  between  the 
two  companies  pcdnte  directly  to  the  fsct  of  tbe 
necessity  of  a  new  p(dicT'  There  is  a  dense  wUdi 
provides  that  any  of  the  pdicy  hohlm  coming  in 
should  be  entitled  to  shara  in  theprofltocf  lbs 
Albert  Company  if  they  take  a  new  pwey  from  Oa 
Albert  Company. 

Sdidlcn :  CZigpfea  and  Aoas ;  Men/mB^ and  Ct.i 
AArdboMs  and  'Am^  and  Cb.  ;  FIrtJi/UUit 


iSommon  lato  Ctouttf. 


OOUBT  07  UUBEITS  BEHOE. 

Beportsdtar  T.T.  8Ainn»n«nd  J.  SaMonr,  Kva* 
BariirtaiMt>X4nr. 

Wednadag,  Nov.  17. 

Beg.  (on  tbe  pnssention  of  tbe  Ouardlans  of  Bieh- 
mond  Union)  r.  Tn  Qdabdums  or  nn  Kim* 

BTOH  UkIOK. 

HuAand  tat  Inakmm  ahtnt  o*  ssrvue— 9  ff  10  Vifi' 
c.66,a.  1—11  ^18  FuAdlL 

Under  Hct.  I  o/  9  ^  10  Vict.  e.  66  (a»  ammdtd  ig 
11  j- 12  Vht.  c.  Ill)  th*  ttaiHt  of  nmovabili^ 
irremovabililif  of  a  married  loomaa  and  her  cUwM 
di^ndt  vpon  (he  etatua  of  the  htJbfmd. 

TkuM  wAen  a  wi/t  tmd  ker  ekilihw  had  midtifir 
MfwardM  of        yean  or  more  in  tMt  J>a'^  ^  ^ 


(hiring  whiA  time  ktr  hubmd  (aa 
tAtent  Berving  Her  Mqjuhf  oa  a  soMiier,  if  wat 

Hddf  that  the  wife  md  lAUdrtai  lad  ao(  acfp^rtd  a  ftsAtf 
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Q.B.] 


Bbo.  v.  Tra  OuAHouKB  or  tbm  Kuxanos  Umoir. 


CO-  B. 


of  irremovabUitjf  in  Uie  parith  of  £,  mder  (A«  aiove 
Hatuta. 

Cmx. 

By  ftn  order  of  two  jiutice*  of  the  peace  for  the 
countv  of  Surrey,  dated  the  19th  Nov.  1868,  Ellen 
Doaglaa  and  her  two  children,  Ernest  Jamea,  aged 
two  years,  and  Edward,  aged  eight  months,  were 
ocdwed  to  be  mnored  from  the  Kiogston  Poor  Law 
to  the  BiduDond  UdIod,  la  the  eaanty  of  Surrey, 
as  bafaig  the  noion  in  which  they  were  last  legally 
settled. 

The  said  order  of  remoral  was  dnly  iored  upon 
the  affieUaDta,  accompanied  with  a  notice  of  charge- 
atdlity,  and  s  statement  of  the  grounds  of  removal, 
inclnalng  the  paiticolars  of  the  settlement  relied 
opoo  by  the  icstpoDdenta  in  sni^ort  thereof, 
grounds  of  tenumd.  were  as  follows  :— 

1.  That  the  said  Ellen  Douglas  and  her  said  two 
diildren  have  come  to  inhabit,  and  are  now  inhabit- 
ing, in  the  said  parish  of  Eiagston-opon-Thames,  in 
the  eouuty  of  Surrey,  not  baring  resided  in  any  part 
<rf  the  said  Kingston  Union  for  ooe  year  next  bca«e 
the  apidicadon  for  the  said  order  of  removal,  and 
not  baring  gained  a  lepal  settlement  in  the  said 
Kingston  Union,  nor  hanng  produced  any  certificate 
acknowledging  them  to  be  settled  elsewhere.  And 
that  tbey  are  now  actually  chargeable  f>  and  re- 
ceiving relief  from  the  common  fund  of  the  said 
Emgston  Union,  such  relief  not  being  rendered 
iMceiiaiy  bv  ilckneis  or  accident. 

8.  That  the  sud  EUen  Doogbs  la  the  wife  of 
Chariea  Douglas,  to  whom  she  waa  married  on  nr 
about  the  lat  Nor.  186S. 

8.  That  the  sidd  Charles  Douglas,  who  is  a  soldier, 
and  absent  from  bis  wif&  is  an  Irishman,  and  has 
aerer  done  any  act  whereby  to  gain  a  settlement  for 

4.  niat  the  said  EUen  Donglaa  is  the  lawful 
daq^ter  Thomas  and  Elizabeth  Ora^  tfametlj  of 
end  l^ally  settled  in  the  said  pariah  Bichmond,  in 
laid  lUcnmond  Poor  Law  Union,  and  was  bom  in 
the  said  pariah  of  lUchmond. 

The  fifth  and  sixth  grounds  of  remoral  showed  a 
tefratire  settlement  in  Bichmond  pariah  hy  ranting 
•  tenement 

The  appellants  duly  served  notice  and  grounds  of 
Vpeal  4^ainat  the  said  order,  and  the  first  of  such 
pounds  waa  aa  follows:  That  the  sud  EUen 
Douglas  and  her  children  have,  in  fact,  resided  in 
the  said  Kingston  Unifm  for  mcwe  ths[n  one  year 
Mxt  before  the  ap^lcatloa  for  the  said  order  of 
temoral. 

The  said  appellants  did  not  in  their  a^d  grounds 
of  anteal  trarerse  or  deny  the  said  respondents' 
■econd,  third,  fourtii,  fifth,  and  sixth  groonds  of 
Rmoral,  or  any  or  either  of  them. 

At  the  hearing  at  the  i^eal  it  waa  peered  by  the 
pBuer  EUen  DonglM  that  Ae  was  married  to  the 
■u  Chariea  Douglas,  at  Twickenham,  in  the  county 
of  Middlesex,  on  the  IstKor.  1863 :  that  he  was  then 
I  bandsman  in  Her  Majes^'s  38th  Regiment,  that  lie 
left  the  said  Ellen  Douglas  at  Twickenham  on  the 
day  following  the  manlage  to  join  his  r^men^ 
wcfamsDnderocders  lor  India;  thatimmediateiy 
afterwarda  he  aeeoopanied  Ida  raiment  to  India, 
that  ha  nerer  retomed  to  her  stooe,  and  that  he  had 
aot  been  llring  with  her  in  the  respondent  union ; 
ttiat  she  has  heard  frran  him  twice,  both  occasions 
mag  reiy  shortly  after  the  marriage;  that  after 
htt  hu^MUid  left  her  she  resided  at  railoua  places, 
hut  that  she  had  resided  in  the  reqKHident  tmion 
nt  tiiB  hut  sijtteeD  months. 

Upon  tiiia  erldenoe  the  c|ueetl(m  fw  the  deci^ 
of  the  court  of  quarter  sessions  was,  whether  the 
■aid  EUen  Douglas  had  acquired  in  ttie  reqtmdeat 
luion  a  itatoa  of  irremorability. 

The  appellants  relied  upon  the  fact  that  the  said 
«Q«a  DoQgUa  had  itaidod  in  the  leiQandent  uhn 


for  the  necessary  period  to  constitute  a  status  of 
irxemoTaUlity,  and  contended  that  there  waa  no 
eridence  to  negative  the  presumption  of  ho:  having 
acquired  such  status. 

On  the  part  of  the  respondents  it  was  contended 
that  the  allegations  contained  in  the  grounds  of  re- 
moval to  the  effect  that  the  husband  of  the  said 
Ellen  Douglas  was  a  soldier,  and  absent  from  bis 
wife,  such  allegations  not  being  put  in  issue  hy  the 
grounds  of  appeal,  snflSciently  negatived  the  pre- 
sumption  of  tiie  sidd  EUen  Douglas  having  acquired 
the  status  of  irremovability  by  showing  that  she  waa 
not  in  a  position  to  acquire  it.  It  was  contended 
further  that  the  allegation  in  the  grounds  of  re- 
moval, coupled  with  the  evidence  of  the  said  Ellen 
Douglas,  suffldently  proved  that  at  the  time  when 
the  order  of  remoral  waa  made,  ahe  was  a  manied 
woman,  and  that  her  husband  was  absent  from  her, 
and  was  serving  Her  Majesty  aa  a  soldier. 

The  court  of  quarter  sessions  decided  that  the 
said  Ellen  Douglas  hod  acquired  a  status  of  irre- 
movability by  her  residence  in  the  respondent 
union,  there  bdng  no  evidence  that  during  the  time 
of  her  resideoce  in  the  said  onion  the  said  Chariea 
Douglas  was  within  the  exceptions  of  the  9  &  10 
Vict.  c.  66,  s.  1,  and  allowed  the  appeal,  subject  to 
the  opinion  of  the  court  of  Queen's  Bench  on  the 
following  question,  namely : 

Whether  there  was  any  evidence  b^ore  the  court 
(tf  quarter  aeaaiona  that  the  status  of  irronovahiU^ 
waa  not  acquired.  If  the  court  ahonld  answer  the 
question  in  the  afflrmatire,  then  the  order  of  ses- 
sion is  to  be  quashed,  and  the  order  of  removal  con- 
firmed with  costs,  including  the  costs  of  the  appeal 
to  be  certified  by  the  clerk  of  the  peace.  But  if 
the  court  should  answec  ihs  question  in  the  nega- 
tive, then  the  order  of  sessiona  is  to  be  confirmed 
with  costs,  including  the  ooiU  of.the  ^peal  to  be 
certified  by  the  clerk  of  the  peace.   .  . 

Field,  Q.  C.  and  TKenyo-  in  support  of  the  order 
of  rembvaL— The  question  is,  whethte  the  wife  ai^d 
children  of  an  Irishmian,  while  abawit  «i  Her 
Majesty's  Bervioe^  acqnira  a  statoa  of  tmliioy^^ly 
after  a  jvti's  residence.  .That  d^ienda  vpon'ttia 
construction  to  be  placed  on  the  proviso  in  sect.  1 
of  the  9  &  10  Vict.  c.  66,  as  amended  and  explained 
by  the  11  &  12  Vict  c.  111.  By  sect  1  of  9  &  10 
Vict  c  66,  persona  who  have  resided  for  one  year 
(as  altered  by  U  &  25  Vict  c.  65,  s.  1)  in  theparidi 
are  irremovable,  the  provlao  excludes  from  the  com- 
putation of  the  time  time  passed  in  aervlce  aa  a 
soldier,  &c. ;  and  then  comes  a  second  proviso  which, 
as  explained  by  11  and  12  Vict  c  111,  is  only 
intended  to  operate  where  the  bushand  has  acquired 
a  status  of  irremovability.  Thu^  in  Seg.  v.  Eoit 
Ston^oute,  S  E.  &  B.  696,  a  marine  who  waa  qwtered 
in  barracks,  at  the  parish  of  S->  for  upwaru  of  five 
years,  in  :irldch  panah  bis.  wife  aqd  .cSiildrMi  during 
thatjteriod  reHoed,  were  held  not  to  be  irreniovaUe, 
In  &g.  V.  Mach  HooU,  21  L.  J.  ,1,  M.  C,  an  Irish- 
man, who  hi^  gained  no  settiemeot  in  En^and, 
reaided  .with  his  family  in  the  respondent  parish 
for  more  than  five  years,  when  the  husband  deserted 
tiiem,  the  vtfo  utd  children  oftwwards  beoomtng 
chargeable  were  held  properly  removable  fran  the 
respondent  pariah,  Wightman,  J.  siUd:  "If  the 
husband  himself  were  here  he  would  be  lempvabl^ 
and  therefore  the  wife  and  children  are  removable. 
The  judgment  of  Coleridge,  J.,  in  Beg.  v.  St.  EWs, 
12  Q.  B.  143,  is  to  the  same  effect 

Edmard  Clarke  in  support  of  the  mder  of  seasiony. 
— TIn  zeal  question  is,  wbetbw,  upon  the  evideaoe, 
the  pieeampti<m  is  not  that  the  husband  is  dead, 
the  wife,  therefore,  would  be  a  persoa4n«nu>vabla 
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CooKBUKH,  C.  J. — am  (tf  opinioD  that  in  thia 
case  Ellen  Douglaa  waa  properly  mnoTable  to  the 
ai^Uant  parish,  and  I  come  to  that  ooDclnaion  boUi 
■upon  reaaiog  sect.  1  of  9  &  10  Vict.  o.  66,  aa 
-amended  the  wibaeqBcnt  Act  of  ParSament 
<ll  ft  13  Viet.  c.  Ill),  end  iIm  npoD  ihe  uthoritjr 
of  tiie  cam  cited  in  the  courae  of  the  argnineiit. 
The  caw  of  Reg,  T.  Eatt  iStoMcAoMaB  ii  dlnctly  in 

BucKBunc,  J. — I  am  of  the  lame  opinion.  The 
-qnettion  pat  to  m  by  the  quarts  sesaiooB  ia, 
vhether  there  ma  any  eridence  before  them  that 
the  atatna  of  irremorability  tu  not  acquired.  The 
eiTidraice  is  that  the  voman  Ellen  Douglas  had 
■miTted  a  soldier,  vho  went  the  next  day  to  join  bis 
«q[iiiMBtinIadia,aadis  still  there.  Did  tida absence 
of  berlinsband,  then,  prevent  Ellen  Donglas  from  ac- 
acquiring  a  status  of  irremoTability  ?  That  depends 
npon  the  constmction  to  be  idaced  on  tbe  statutes 
9ft  10  Vict.  c.  66,  s.  I,  and  tbe  11  ft  12  Vict.  c.  III. 
.^His  Lordship  read  the  sections.]  Though  this 
proviso  ia  very  inartiflcially  framed,  I  thLik  the 
tpUin  msMing  of  it  is  that  tbe  status  of  way 
number  of  the  family  shall  depend  on  the  atatos  of 
-the  bead  of  the  family,  namely,  tbe  buslwad.  If 
>the  bead  of  tiie  family  would  be  removable,  then 
tbe  wife  and  children  are  also  ;  if  the  bead  of  the 
family  baa  acquired  a  status  of  irremovalnlity, 
tlien  I  think  that  tbe  wife  and  children  cannot  be 
jwmoved. 

MsLLOE  ud  HiHKEiT,  JJ.  concurred. 

Order  of  mimoiu  quaAed, 


Santrda^  Nov.  37. 
Bbo.  v.  Tbb  JnsnoBS  of  tsb  West  Bidiso  or 

YOBKSHUU. 

laemnnff — Nbtict  of  intention  lo  c^^pih/  for  certificate^ 
When  aotiee  nuut  be  given— Ad^mmed  general 
annual  licensing  meeting — "  Before  ke  twpUee  " — 
82     88  Viet,  c  27,  t.  7. 

77u  notice  of  intention  to  apply  Jor  a  licenaing  eertifi- 
cote  wider  82  S3  Vtct.  c  27,  which  sect.  7  of  that 
Act  requires  to  be  given  bv  the  applicant  "  tteentg- 
one  dm/M  at  least  &f/bre  ke  applies,"  may  be  given 
twtnttf-one  dajfs  before  an  adjourned  general  annual 
licenslty  meeting,  where  the  application  for  a  certifi- 
caie  is  made  at  such  adjoumea  meeting,  and  need  not 
be  gioen  tioenly-one  daj/e  before  the  general  annual 
Semdng  meeting. 

In  this  ease  Hannay  had  obtained  a  rule  calling 
tm.  the  justices  of  tbe  West  Riding  of  Toricsbire 
to  show  cause  why  a  mandamus  should  not  issue 
to  compel  them  to  enter  cootinnances  upon  tlie 
upeal  of  Thomas  Drake,  against  a  decision  of 
the  jusUces  at  an  adjonmed  general  licensing 
meeting  held  on  the  ITtll  Sept.  1869  for  the  borong^ 
«f  Halifax,  refusing  the  application  of  the  said 
Tbos.  Drake  for  a  certificate  under  the  Wine  and 
Beerhouse  Act  1869  (82  ft  38  Vict.  c.  27). 

Tbe  facts  as  they  were  set  forth  on  tbe  affidavits 
were  as  follow.  The  general  annual  licensing  meet- 
ing for  tiw  bonmgh  of  Halifax  was  held  by  the 
jnstices  on  the  20th  Ang.  1869.  On  tbe  22nd  July 
previously  a  person  named  BoococIe,  the  occupier  of 
a  house  called  the  Nag's  Head,  gam  a  n^pilar 
notice  of  his  intention  to  apply  for  a  certificate  in 
respect  of  tbe  house  occupied  by  him.  He  applied 
on  ^  20th  Ang,,  and  apjdicatioD  was  refused  by 
the  justices,  on  the  ground  that  Ave  yean  previ- 
ously be  bad  been  guilty  of  some  offence  Mainst  tbe 
Beerhoose  AcL  The  presaat  applicant,  Thofc 
S>aau,  »  few  dsyi  of  terwarda,  beouie  the  oce«- 


pier  of  the  Nag's  Head,  and  on  the  26th  Aug. 
1869  gave  notice  of  his  intention  to  apply  for  a  oo- 
tiflc*ite  in  respect  of  that  boose  at  the  adjourned 
general  annual  meeting  which  was  to  take  place  on 
the  17th  Sept.  1869,  by  adjoazunent  fioa  that  bdl 
on  the  SOU  Ang.  Diake  served  a  tauj  of  the 
notice  twenty-one  days  brfore  the  I7tb  Sqit  npon 
the  overseera  and  cwstable,  and  a  copy  of  the 
notice  was  aflbed  to  tbe  door  of  the  chnieh  and 
<A  the  house,  in  accordance  with  tbe  pronsiOBt 
of  sect  7  of  82  ft  38  VicL  c.  27.  Drake  i^ilied  for 
a  cwtiflcato  at  tbe  adjonrned  geoend  amrasl  IkMH 
sing  meeting  mi  the  17th  8q>i,  but  tbe  jnatioM 
refused  his  application.  He  tltoi  appealed  to  the 
quarter  sessions,  bat  the  quarter  sessions  ref  nied  to 
entertain  his  q^eal  on  the  same  ground  as  that  oo 
which  the  justices  had  refused  to  grant  the  cerdfl- 
catea,  viz.,  tliat  he  should  have  given  notice  of  Ui 
intention  to  iqiply  twenty-one  days  bcfoie  the 
general  amioal  Uceusiog  meeting  of  the  80th  Aag, 
and  that  a  notice  given  twenty-one  days  befon  ua 
adjourned  general  annual  licensing  meeting  held 
on  the  1 7th  Sept.  was  insufficient. 
Sect.  5  of  32  ft  33  Vict  c.  27  enacU  that— 

Ortiflo*toa  nnder  this  Act  alwll  begnatedb^tlMtaitiMi 
■SMmblfld  at  tha  geiuinl  """"i  iinaiujn^  mantinf,  h""  ia 
pumiMUMof  an  Act  of  tbe  >«aaion  of  the  Dlutb  ;e&T  of  tks 
TaigB  of  King  a«onc«  the  Fourth,  o.  61,  intitaled  "  An  Actto 
Tepila,te  tbeffnntuirof  Iiiceacea  to  Eeapenof  Inu,  Ak- 
hoDMa,  and  VictiULltingHoDMi  in  Englud,"  or  at  nBHifr 
jourainant  of  such  me«tiiu(,  held  in  pamiaDce  of  the  suC, 
taflt-mantioiMd  Act ;  prorioed  that  certi£(»tat  for  lieeiicM 
Tud«r  the  said  Acta  of  the  twenty-third  jcai  of  tbe  loga 
ot  Har  praaant  l^Mtr,  (rf  the  twenty-fooitb  and  tvcntj. 
fifth  jean  of  the  reign  of  Her  proaest  Sajeatr,  and  oltta 
twen^-sixth  and  twenty-aeventh  jeara  of  Her  pnMn 
H^jeatT,  mar  be  gmntad  by  justioM  of  the  Qiecfal  eeerioaa 
fortn&ifenmg  luenoea. 

Sect.  7  enacts  that— 

Etsit  person  intending  to  apply  to  the  Jasticee  Im  aeer- 
tUoate  nndar  the  Act  ehall,  twenty-one  daya  at  least  befcn 
he  ap^ea,  give  notiee  in  writiDg  of  hla  Intantkm  to  one  of 
th«  ovaraeara  of  tha  parish,  towiuliip,  or  pkoe  in  whudt  taa 
hooae  or  ahop  in  respect  of  which  hia  apjdicatkm  it  to  M 
made  iaritnate,  and  to  some  constable  or  peace  officer  ai^te 
within  such  parish,  townahin,  at  place,  and  ahall  in 
notice  aet  forth  hla  name  and  addraaa,  and  a  deeoipAB  al 
the  llcanoe  or  licances  tor  which  be  intends  to  apply,  '"4^ 
the  aituatios  of  tbe  house  or  ahop  ia  raapoct  of  Which  the 
application  ia  to  be  made  j  and  in  the  oaae  of  a  hoeee  or 
ahop  not  theretofore  lioenaed  for  the  aalo  by  retail  of  bea% 
(ddw,  or  wine,  aooh  person  aball  alao  witkut  the  qaeaof 
twenty-eight  days  before  aucb  awUcatfam  la  made  caaM  a 
like  notice  to  be  affixed  and  maia^ned  between  the  boon 
of  tan  In  the  mominraad  Are  In  the  afbanoon  ot  t"OM» 
secatiTe  Sundaya  on  the  door  ot  such  hoosa  at  abap.  and  ea 
the  principal  door,  or  on  one  ot  the  doors  of  the  ^mr^tf 
chapel  of  tbe  pariah  or  place  in  which  each  honse  or  abg 
ia  situate,  or,  0  there  be  no  aoch  <iarch  or  chapel  oa  n»* 
other  pnblia  and  oona^onona  place  within  ancA  pazinW 
plaoe.  Where  >v^icau<m  is  made  to  the  jnatkea  ler  m 
giant  of  a  certiflcaCe  ooder  thia  Actby  way  of  renewal  mri 
notice  in  pumanoe  at  this  aeotiou  abaU  not  be  leqidaite. 

Waddif  showed  cause  against  Ae  rale,  and  conten- 
ded that  the  notice,  to  be  good,  should  hare  bm 
given  twenty-one  days  before  tbe  general  ausasl 
licensing  meeting  of  the  20lh  Aug.  1869.  1W 
original  Act,  9  Geo.  4  c.  61.  by  sect.  1,  requires  tbs 
general  annual  licensing  meeting  to  be  held  "In  the 
counties  of  Middlesex  and  Snrrsf  witiiio  ths  M 
ten  days  <tf  tiie  month  of  Marai,  and  in  eray 
other  county  on  some  day  between  the  20tfa  Aug; 
and  the  14th  S^,  inclnsive,"  and  sect  10  reqdrsd 
the  notice  to  he  affixed  on  three  several  9unda^ 
"  between  the  first  day  of  January  and  tbe  last 
of  February  in  the  counties  tit  Middlesex  end 
Snrr^,  and  elsewhere  between  the  irst  d^r  of  Juas 
and  tbe  last  day  of  July,"  and  tiie  notice  to  bs 
served  on  the  overseers  and  constable  within  as 
same  period.  Under  that  enactment  the  notice 
given  by  the  appellant  would  be  bad,  and  tbe^ 
sent  Act  contains  substantially  tin  same  pnnsisa 
— [Bi^oKBtTRH,  J.— We  cannot  incorporate  the  ss^ 
visions  of  the  Alehouse  Aet  farthe  lawsut  Aot-F  u 


Bsa.  9.  Tra  Jimnwa  of  tbm  Wan  BiDna  om  Tmucmas. 
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Acts.  Sect.  S  of  the  present  Act  speaks  of  one 
goienl  aoniial  licensing  meeting,  which  may  be  held 
on  subseqcent  days  to  vhich  it  is  adjonroed ;  but  all 
littiDga  are,  in  coatemplation  of  law,  only  one  day, 
and,  therefore,  tirenty-one  days'  notice  most  be 
girea  before  the  first  meeting.  [Lush,  J.,  referred 
to  sect.  8  of  9Qeo.4,  c.  61,  which  enacts  "that  it 
dull  be  lawful  for  the  jastices  acting  at  the  general 
snnasl  licensing  meeting,  and  they  are  hereby  re- 
quired to  continae  such  meeting  by  adjournment  to 
inch  day  or  days,  and  to  such  ^ace  or  places 
vithhi  the  di^aion  or  place  for  wUclt  inch  meeting 
AaUbe  holden,  as  such  justices  may  deem  most 
conTenient  and  snfficient  for  enabling  persons  keep- 
ing ions  within  sach  diTision  or  place  to  apply  for 
inch  licence,"  in  which  nothing  is  said  aboat  giring 
BDlice,  and  to  sect.  6,  which  requires  notices  to  be 
giren  <^  the  day,  hour,  and  place  tar  ludding  erety 
adjourned  meetlng.J  The  3rd  aeetion  of  9  Geo.  4. 
c  61,  giret  power  of  adjourning  "  such  meeting 
ererythiDg  dates  from  the  first  day  of  meeting,  and 
the  app^ant'a  notice  was  therefore,  in  contempla- 
Hoa  of  law,  giren  five  days  after  the  meeting  to 
which  he  applied  for  a  licence.  Further,  an  appU- 
nfiw  had  been  made  at  the  meeting  held  on  the 
SOth  Aug.,  In  respect  of  tiie  same  hoow,  and  Ae 
jutices  adjudicated  upon  it. 

Bamenf  in  support  of  the  rule.— The  general 
annual  licensing  meeting  is  no  doubt  only  one 
DBBtiDg,  but  it  is  hdd  on  different  days,  and  is 
i^arded  by  the  Act  as  a  meeting  held  on  different 
dV"-  Sect.  7  of  82  ft  88  Vict  c  ST  only  requires 
u  applicant  to  give  twenty-one  days'  notice 
"before  be  applies."  If,  therefore,  he  ai^Iiea  at 
an  adjourned  meeting  he  may  gire  his  notice  twenty- 
OOB  days  before  the  date  of  such  adjourned  meet- 
ing, and  it  will  be  good.  The  language  of  tiie 
pnseBt  Act  is  markedly  dUferent  from  that  of 
9  Geo.  4,  c.  61.  That  the  meeting,  though  one,  is 
Bot  regarded  as  held  on  one  day  onlyj  is  shown  by 
sect  6  of  the  present  Act,  which  prorides  that  cer- 
tificates shall  be  granted  b;r  the  justices  at  the 
general  annual  licensing  meeting,  held  in  pursuance 
of  9  Geo.  4,  c.  61,  "  or  at  some  adjournment  of  su^ 
Meting,"  the  latter  words  bdng  supeffluons,  on 
tte  supposition  that  all  was  reguded  aa  one  day. 
Before  the  present  Act  the  appcTlant  need  not  hare 
giran  any  notice,  and  the  only  dn^  cast  on  idm 
*j  die  Act  is  to  give  twenty-one  days'  notice  "be- 
fore he  af^es,"  which  he  has  done.  As  to  the 
grooad  on  whidi  itM  former  occupier  was  refused 
a  liceoce  in  reipeet  eC  tUa  hooae,  it  was  not  for 
aoythmg  which  took  {dace  in  tills  honse,  bat  in 
aaother  house,  and  tiie  disquafifieation  was  there- 
fare  a  purely  personal  one,  and  not  one  affecting 
(be  house  in  respect  of  which  the  appellant  applies. 

BucxBUBK,  J.— I  think  tiiat  in  this  case  the  rule 
Aoald  be  made  ahaolnte,  and  ffaat  tiie  quarter 
Mtions  should  bear  the  appnL  The  original 
Ueeusing  Act  (9  Qeo.  4,  c.  81)  is  incorporated  with 
flw  present  one  (a  mode  of  legislatioa  which  fre- 
Qumtly  operates  to  make  persons  say  what  they 
do  not  mean),  and  provides  that  there  shall  be  a 
■eettag  h^  by  the  josticei  ou  stnue  day  betwe«i 
fte  Sfnt  Aug.  and  the  14tfa  Sept.  Then  comes  the 
M  section,  which  is  the  one  on  the  effect^  whidi 
■ds  case  depends  in  my  mind,  and  which  enacts 
ttat  '*it  sh^  be  lawful  for  the  justices  acting  at 
we  general  annual  licensing  meeting,  and  they 
ate  hereby  required  to  continue  sudi  meeting  by 
adjonnuuent  to  such  day  or  days,  and  to  such  place 
vplacee  witiiin  tiw  diTision  or  place  for  irtiich 
na  meeting  shdl  bo  holden,  as  such  justices  may 
deem  most  cotrrenient  and  sufDcient  for  enabling 
persons  keei^g  inns  within  sudi  division  or  place 
te  mpfiy  m  noh  licence^"  Bow  I  am  iooGned  to 


[Q-B. 

construe  that  with  a  view  to  what,  practically,  may 
well  happen,  viz.,  justices  sitting  for  a  diTision 
many  miles  in  extent.  It  would  be  rery  iucon- 
Tenient  that  justices  of  a  great  <WQDty,  say 
Northumberland,  diould  drag  the  innkeeper  fronr 
near  Newcastle  to  near  Berwick  ;  and  consequently 
the  Act  says  that  the  justices  shall  hold  adjourned^ 
meetings  at  such  niacee  as  they  "deem  most 
coorenieut  and  sufficient  for  enabling  persona 
keeping  inns  within  such  division  or  fuace  to 
apply  for  such  Ucenoe."  Thi*  aeems  to  me  to- 
show  that  it  was  intended  not  to  make  it 
necessary  for  innkeepers  at  either  end  of  countiea 
to  come  to  the  first  meeting,  and  ask  for  licences, 
but  to  permit  them  to  wait  until  the  adjourned' 
meetings  were  held,  and  the  places  at  which  they  may 
apply,  are  more  couTenient,  Construed  in  that  way, 
it  seems  plain  that  the  application  may  be  made  at 
an  adjourned  meeting,  ^len  we  havB  the  new  sta^ 
tute,  32  &  S3  Vict.  c.  27,  wtuch  given  directions  as'- 
to  the  notice  thus  (sect.  7) :  "  Every  person  intend- 
ing to  apply  to  the  justices  for  a  certificate  under- 
this  Act  shall,  twenty-one  days  at  least  before  he  - 
applies,  give  notice  in  writing  of  his  intention  to  one  - 
of  the  orersem  at  the  parish,  township,  or  place 
in  which  the  house  or  shop  in  respect  of 
which  his  application  is  to  be  made  Is  situate,  and 
to  some  constable  or  peace  officer  acting  within 
such  pariah,  township,  or  place.  .  .  ."  There  I 
agree  with  Mr.  Hannay,  who  ar^es  that  if  the  - 
liegislatnre  liad  meant  to  say  "twenty-one  days 
before  the  graeiat  Ueensing  meeting  is  held,'*  it 
would  hare  been  so  expressed.  But  if  I  am  right  in 
oonstruing  the  former  Act  it  is  not  necessary  to 
make  the  application  at  that  meeting,  but  at  the- 
adjoumed  meeting ;  then,  if  that  be  so,  notice  must 
be  given  twenty-one  days  before  the  adjourned' 
meeting,  and  it  seems  to  me  no  hardship  or  incon- 
venience can  arise  from  this  con*truotk>n,  nor  witt- 
it  in  any  way  defeat  the  purpose  of  the  Act.  Then 
it  will  follow  that  the  notice  of  ap^dication  in  the  * 
present  case  was  in  time,  and  all  we  have  to  say  is,  . 
that  the  quarter  sessions  shall  hear  the  appeal. 
They  may  dismiss  it  on  the  merits  hereafter.  The 
other  objection  is,  that  the  former  applicant  having 
been  refused  a  certificate  at  the  general  meeting 
this  was  reijueHcata ;  but  the  compldnt  was  personal 
to  that  applicant,  and  does  not  affect  this  applicant 
at  all,  and  the  matter  must  be  considered  no  longer 
m  judicata,  but  the  qnarter  sesrions  will  hear  on  ttw 
merita  and  dedde  as  may  be, 

IfisLun,  Jj—1  am  of  tiw  same  orinion.  Whan 
Iflnd  that  the  82  A  88  Viet,  c  27,  in  its  fifth  sec- 
tion, referring  to  Ucendng  meeting  to  be  held  wxiat 
the  9  Geo.  4,  c.  61,  says  that  "  certificates  shall  be 
granted  at  tiiose  meetings,  or  at  some  adjourU'- 
menc  "  thereof,  and  when  I  consider  the  reasons  Of 
the  adjournment,  I  cannot  help  seong  that  it  is  not 
an  ormnaiy  adjonmraent  of  qnarter  sesdons  that  la  ■ 
contempUted,  which  only  operates  on  the  business 
then  before  the  court,  but  tiiat  it  is  intended  that 
original  afcplications  shall  be  made  at  such  ad* 
ionmed  meetings.  Therefore,  Mr.  Hannay  brings  - 
his  client  within  the  terms  of  this  section :  he  has 
given  twenty-one  days'  notice  before  making  his  - 
application ;  that  seems  the  only  condition  imposed  > 
by  the  Iiegislature,  and  I  entirely  agree  with  my 
brother  Blackburn  that  there  is  nothing  to  prevent 
an  applicant  making  his  application  at  the  adjourned 
meeting,  provided  the  twenty-one  days'  notice  be- 
given  previonsly.  X  think  the  rule  ihonld  he  made 
absolute. 

XuSH,  J. — I  quite  concur,  and  will  only  add  with 
regard  to  the  second  point  that  if  the  magistrate^ 
decision  had  turned  on  the  unfitn^^  ^f^$tba^^^ 
of  tiie  applicant  or  of  the  house,' rshoudalaTtt- 
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tiumght  they  oonld  not  be  required  to  adjudicate 
Main.  But  tbetr  dedsion  vat  not  on  that  groaod. 
This  ia  analogooa  to  an  appUcatlon  to  tranflfer  a 
licence.  If  the  holder  of  alii^nce  wiahea  to  transfer 
it  to  A.  B.,  the  magiatratea  exerdae  a  diacretion  as 
to  frhcther  thej  viU  Uceaae  Uia  holder  of  that 
hoaae. 

AtUwneys  for  prosecation,  Bowa-  and  CoUor. 

■  Attomeya  for  defendants,  JSdwar^  LcyUm,  and 
Jaq&u. 

OODBT  07  OOKMON  PLXAfi. 

Bvpoctad  far  IL  T.  ifngw»-T.A»,  tuA  H.  H.  Hocuxa,  EaqH', 
BantateiMt-Lnr. 

ItMlSXBl,n01l  AFFBAIk 
Weihie$^y,  Nob.  17. 
Smith  (app.)  v.  Lahcasteb  (reap.) 

Jenont  cj  cAamier*  tn  the  Ten^U—Part  of  ciamber$ 
'  in  oenpoftim  of  wtdtr-teaania — Oeaipier  of  a  Imuf, 
— ne  B^orm  Act  (2  WUL  4,  c  45),  i.  87. 

^^baU  hdd  at  tmuoit  m  Mtin  mt  of  ckamberB 
ooMutiag  of  three  noma  not  eornmaicating  together, 
and  a  vestibvle  into  vrAich  tke   rooms  retpectivel^ 
opetwc/,  in  the  TempU,  vndtr  a  damiu  from  t&s 
Suekeri.    Tho  mpellant  occupied  and  used  one  of 
these  rooms  for  the  purposes  of  his  profession,  which 
was  that  of  a  barrister,  and  demited  the  other  two 
rooms,  uH/urHislltd,  each  to  another  barrister  reatao- 
tivehf.  ^  the  lease  or  agreement  between  the  aj^ietlant 
and  each  of  these  unda--tenaitts,  the  app^ant  agreed 
,  to  let  the  room  at  the  rent  of  30/.,  the  nmt  to  indudt 
,  attendance  of  e/erk  and  btuadreas,  ratea,  taxee,  and 
coals  !  there  were  no  poor  rates,  but  the  appellant  paid 
all  other  tatet  and  taxes  ;  no  one  resided  tn  anif  part 
.  of  the  ehandtera  : 

Beld,  that  the  eg^Rant  was  the  oeatpier  of  a  hovte 
wUhin  the  meaning  of  the  27th  section  of  the  Reform 
Act  1S82,  and  was  entitled  to  a  vote  for  the  City  oj 
Jjomktn. 

At  a  coait  for  the  reviaion  of  voters  for  the  City' 
of  London,  before  the  barrister  dalj  appointed  to 
nriae  Uie  llats  of  Toters  for  the  sud  city*  ChristO' 

Sher  Laocaster,  of  28,  Union-street,  Little  Moor- 
elds,  Cripptegate,  on  the  iiat  of  voters  for  the 
parish  of  Saint  Giles  Without,  Cripplegate,  duly 
objected  to  the  names  comprised  ia  the  schedule 
hereto  of  the  persons  who  are  hereinafter  called 
the  aald  voters,  being  ret^ncd  or  inserted  as  the  case 
inlght  be  oa  the  list  of  persons  entitkd  to  vote  ifxt 
the  election  of  members  for  the  dty  of  London  in 
respect  of  the  occupation  of  chambers ;  when  the 
twnrister  decided  that  tha  said  voters  were  not 
entitled  to  have  their  names  retained  or  Inserted  as 
the  case  might  be  in  such  list. 

Hie  said  voters  having  rcspectiyely  given  doe 
notice  of  thdr  intention  to  appeal  from  sudi  de<d- 
sioa,  and  it  ai^pearing  that  the  validitj  of  the  ob- 
jections as  to  the  s^d  voters  being  so  retained  as 
aforesaid,  depeaded  on  a  like  state  of  facts,  mutatis 
mMandis,  and  the  same  points  of  law,  the  barrister 
declared  that  the  ai^als  against  aach  decisions 
ought  to  be  consolidated,  and  Oeorge  James  Philip 
Smitli,  of  65,  Gloucester- place,  Hjde-par^  barriater- 
at-law,  Iieing  one  of  the  persons  interested,  and  con- 
senting for  or  on  behalf  of  himself  and  all  other 
persons  in  like  manner  interested  in  such  afpeals, 
to  be  the  wpeUant,  and  to  nosecnte  the  said  appeal, 
be  named  the  said  George  James  Ptdlip  Smith  to  be 
the  ajraellant  in  such  consolidated  app^  and  the 
■aid  ^iriatophcr  Lancaster  to  be  tiw  respondent. 

Whereapon  the  barrister  aUted  the  fdlowiiig  case 
for  the  (mnlon  of  Her  Ifajest/a  Court  of  Common 
— at  Westminster : 

Tga  James  Philip  Smith,  iKrdoafter  called 


the  appellant,  was  on  the  list  of  voters  bst  tha 
Inner  Temple,  In  respect  <tf  his  ocenpatton  d 
chambers,  at  No.  1,  King's  Bradi  Walk,  in  ttie 
Inner  Temple. 

The  appellant  held,  as  tenant,  an  entire  set  of 
chambers,  at  No.  I,  King's  Bendi  Walk  afoRSsid, 
so  structurally  severed  from  the  rest  of  the  baildiog 
as  to  be  of  tbemaelves  a  home,  nnder  a  daaisa 
from  the  Benchers  of  the  Inner  Temple,  the 
owners  thereof,  at  a  yearly  rent  of  TOL  These 
chambers  consisted  of  three  distinct  roomi,  not 
communicating  together,  and  a  vestibule,  into  wbidi 
the  rooms  respectively  opened.  One  of  these  roomi 
was  occupied  by  the  appellant  and  used  by  him  in 
transacting  the  basiaeas  that  came  to  tun  in 
the  exercise  of  his  pcofessioii  as  a  barrister. 

The  appelant  demised  eadi  of  tiw  other  two 
rooms  to  two  persons  respectiTdy. 

Hie  following  is  a  copy  (tf  the  laaae  or  agnencBt 
for  lease  entered  into  the  appeUaat  win  oos  of 
his  tenanU: 

1,  King's  Bancb  Walk,  ISth  Dm.  IW. 
Jb.  O.J.  F.  Smith  sgrees  to  lrt,Mid  lb.  Uiterinwits 
take,  the  north  back  room  of  these  diunb6rs,firom  us  SttS 
Oct.  lurt,  at  the  rent  ot  901.,  parable  onuterLr  od  tin  IBa 
Jsn.,  the  2BUi  April,  the  2Mh  JniM,  sad  the  2SUi  Oct.  in  rnA 
jeer,  the  lent  to  iselnde  attendance  ol  derk.  liiuiilnm 
rataa,  taxes,  and  ooaU :  the  tenancy  daterminabU  at  ssf 
time  br  either  partj'  giving  one  Qnartar's  notice. 

The  other  agreement  was,  mnlaiu  mmtamiis,  riadln 
to  the  above  agreement. 

The  two  tenanta  entoed  under  the  aaid  agrsemait 
into  the  occupaUoo  and  poaseasttm  of  the  Kvetal 
rooms  so  let  to  them  as  aflvesaid,  and  used  them  in 
transacting  the  business  tliat  came  to  them  in  the 
exercise  of  their  profession  as  barristers.  Tbeyhsd 
the  services  of  the  clerk  and  laundress  who  were 
engaged  by  the  ajtpellant,  and  were  suppUed  with 
coals,  aeeofdiog  to  the  terma.of  the  agraemeat. 

There  are  no  rates  fat  the  relief  of  the  pow  in 
the  Inner  Temple ;  but  all  oUier  rates  and  taxes 
were  paid  by  the  appellant.  No  one  resided  ui  any 
part  of  the  said  cbambera.  Both  of  the  rooms  M 
demised  as  aforesaid  were  let  nefununhed. 

The  appellant  and  each  of  his  two  teoanU  bad  a 
kw  to  the  outer  door. 

It  was  not  the  pracUce  to  lock  the  doon  of  the 
rooms,  but  it  was  admitted  that  the  tenanto  bad 
the  i^ht  to  do  so  at  aU  Limes. 

'All  oUier  requisites  for  entitling  the  appeUantto 
be  retained  on  the  list  of  voters  in  respiBet  of  tea 
above  qualification  were  duly  proved. 

The  appellant  claiming  to  be  retained  on  the  Ust 
in  respect  of  his  occupation  as  tenant  of  the  ratut 
set  of  chambm,  it  was  objected  that  having  ngW" 
to  tiie  above  facta  tlie  appellant  ought  to  be  strosk 
off  the  list  on  the  ground  that,  by  virtue  of  the 
afnresaid  demises  to  his  under-teoaots,  the  Uadkri 
the  i^pellant  bad  divested  himself  of  all  rigbtof 
oeeupiuioa  of  the  parta  demised,  and  thei^  the 
tenanta  had  acquired  an  indqiendent  occupaboa  ot 
the  parts  demised  to  the  exclnsion  of  the  appeUaaL 
On  the  appeUant'a  part  it  was  argued  that,  Drt- 
withstanding  the  s^d  demise  he  retained  such  sa 
occnpaUon  of  the  entire  set  of  chambers  as  to  man 
him  a  tenant  oocupyiog  a  liouae  within  the  meaoiflg 
of  the  Act  to  amend  the  r^resentation  of  theMt^le 
in  England  and  Wales,  passed  in  the  second  ycsr 
of  the  rdgn  of  his  late  Majeatr  King  William  1^ 
The  barrister  decided  that  the  objection  was  good, 
holding  that  at  law,  in  the  absence  ot  any  exinss 
reservation  to  the  appellant  of  some  control  over  or 
oocupetion  of  the  parte  demised,  the  sab-teosats 
under  or  by  virtue  of  the  afcmsaid  agreemm^ 
acqiUred  an  independent  occuDatioo,  and  to  wa 
exdoaion  of  tiie  i^pelltnt,  of  their  beddings;  an 
that  it  oould  not  be  inferred  at  law,  havug  wgw* 
to  the  facte  hereinbefore  stated,  and  moe  psf; 
1  ttonteriv  to  fbs  f act  tluir1ai^,H«Utait  M 
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reside,  that  he  retained  any  occupation  of  the  parte 
•0  demieed  as  aforeMdd.  And  the  rerising  barriitqr 
acocndingly  itrock  ott  or  refused  to  ineni  on  the 
legUter  of  voteff  the  namee  of  the  said  voters. 

I^e  questioD  apon  wfaidl  the  judgment  of  Her 
Hftjeit;*s  Court  of  Common  Fleas  is  requested  is 
vhetber  the  oooupatioD  of  the  appellant  of  the 
Hid  chambers  was  raflfcient  to  entitle  him  to  have 
Us  name  retainad  oo  tho  i^iiter  of  TOten  Iot  the 
dtj  of  London. 

Prmlict,  Q.C.  iat  the  appelant. — ^lo  the  case 
of  Cutkba-tBon  T.  BtUtaraorik,  argued  last  year 
(L.  Bepv  4  C.  P.  623 ;  21  L.  T.  Bep.  N.  S.  140),  It 
was  decided  that  the  tensnt  of  one  room,  holding 
soder  a  perstm  In  the  same  position  as  the  appellant 
here,  hid  no  right  to  a  rote;  in  this  case  tiie 
revising  barrister  hu  gone  fnrdier,  and  disfran- 
chised the  immediate  tenant  of  the  society.  Bovill, 
C.  J.,  in  his  judgment  last  year,  said:  "The  cases 
hare  decided  that,  where  the  subject  of  occupation 
is  structurally  severed  from  the  rest  of  the  premises, 
•Bd  subflt«DtiaUy  used  ai  a  separate  dwelhng,  w  as 
a  sboD,  QoooUng^house,  or  varebonie^  the  oconpier 
may  be  registered."  The  appellant  here  has  the 
coottmctire  occupation  of  toe  whole  set  of  cham< 
bers,  which  constitutes  a  house  within  the  meaning 
of  the  Act  of  1832.  [Bbbtt,  J.— If  thU  be  not  an 
ooeupation  of  a  house  under  the  27th  section,  why 
should  not  the  appelant  be  a  jtrint  occupier  under 
flie29thMeUon?J  It  ia  sofflcient  for  me  to  rely  on 
the  27th  section,  and  the  matter  of  reddence  is  of 
DO  consequence.  There  is  a  case  in  the  Queen's 
Beach,  in  which,  upon  an  agreement  very  like  this, 
it  was  held  that  a  person,  although  letting  some 
rooms  in  a  house,  was  the  beneficial  occupier  of  the 
bouse,  so  aa  to  be  Uahle  Uk  poor  rates :  {Btg.  on  tht 
pnmaaim  of  the  Ovtrmen  nf  St,  Mieluei,  Gtmbrii^ 
T.  ffeiey  Smith,  L.  J.  80,  M.  C.  74.)  Hill,  in 
deUrering  the  judgment  of  the  court,  said:  "We 
think  that  ire  must  look,  not  so  much  to  the  words 
U  to  the  snbstance  of  the  agreement ;  and  taking 
the  whole  k»ether,  we  think  it  must  be  construed, 
not  as  a  denuM  of  the  fire  rooms,  but  aa  an  agree* 
mat,  by  whSxHi  ttw  ^>peUant^  retaining  posiMsk>n 
of  these  rooms  and  keeping  his  servant  thwe,  bound 
himself  to  inptdy  the  other  party  there  with  fire 
and  gas,  and  attendanoe.  It  is  true  that  the  exclu- 
sive enjoyment  of  tiie  rooms  is  to  be  given;  but 
that  is  the  case  wlwre  a  guest  in  an  inn,  or  a  lodger 
in  a  hous^  has  a  sqwiate  i^artment,  or  when  a 
passenger  ia  a  ship  um  a  seiwrate  caUu,  la  which 
case  it  is  clear  that  the  possession  remains  in  the 
innkeeper,  lodging-house  keeper,  or  ^powno'." 
So  in  Watt^  r.  Perldns,  8  Soott  B.  976,  where  a 
landlord  resided  in  tiie  house,  and  a  claimant  liad 
nelnsiTe  occupation  of  a  floor,  with  a  key  to  the 
outer  door,  l^odal,  C  J.  said:  "In  tUi  caae  the 
landlord  remains  the  occupier  of  the  house." 
[8t<9ped  by  the  court  J 

F.  M.  Whits  for  the  respondent— I  cootei^  that 
tiK  appellant  has  failed  to  make  out  his  right  to 
the  frandiise  upon  tlw  facts  stated  in  the  case. 
!Dw  premises  which  he  occupies  exclusively  are  only 
ft  put  oC  a  house.  Und«  the  87th  section  It  is 
neosssary  to  have  the  exclusive  occupation  (rf  a 
whole  iKtttse,  whilst  tiie  necessary  inference  from 
these  ^ts  is  that  be  has  the  ezcfasive  ooeupation 
enly  of  his  own  room;  he  may  pertuqis  be  a  house- 
hplder  under  II  Geo.  1,  c.  18,  as  decided  by  Lord 
Hardwwke  in  FiiduT  v.  Sir  Lombt.  Lee's  Cas. 
807 ;  but  he  cannot  be  an  occupier  uudiBr  this  sec- 
tion.  He  is  in  the  same  position  as  the  other  occu- 
^en  of  the  chambm  t^BBrr,  J. — The  servants 
are  his,  and  he  has  the  managementof  the  cluunbni.1 
In  Cbofc  V.  Evmbtr,  11  OB.,  8.,  88,  Erle^  CJ. 
lajs  down  the  priiiciiile  that  the  rabject  cf  occupy 
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tion,  not  the  kind  of  occupation,  is  the  test  for 
forming  a  judgment  upon  inch  a  point  aa  this ;  the 
appellant  cannot  here  be  sud  to  be  the  exclusive 
occupier  of  a  whole  house,  for  he  is  found  to  have 
excluded  himself  from  the  occupation  of  port  of 
the  honsa  In  the  case  of  R.  v.  Tht  Inhabitants  of 
St.  Ni<Aola$,  Cotehe$ttr,  2  A.  ft  E.  699,  It  was  held 
that  if  a  person  hiring  a  tenement  undnlet  any  pait 
of  it,  he  has  not  the  actual  ooeupation  of  the  tene- 
ment within  the  terms  of  stat  I  WUL  4,  c  18,  s.  1 
if  there  be  any  exclusive  occupation  given  by  such 
underletting.  The  fact  that  the  tenants  in  this 
special  case  had  a  right  to  lock  tli^r  rooms  is  suff- 
cient  to  show  that  tlie  Appelant  had  divested  himtdf 
of  the  occupation  of  those  rooms. 

BomiH  C.  J.— It  is  clear  that  the  set  of  chambers 
rented  by  tiie  appellant  oonstitnted  a  lunise  struc- 
turally divided  within  the  meaning  of  the  37th 
section  of  the  Reform  Act  1832 ;  and  it  Is  clear  that 
if  he  kept  the  whole  set  of  chambers  to  himself,  he 
would  be  the  occupier  within  the  meaning  of  that 
statute.  The  only  question  for  us  now  is  whether 
he  ceased  to  be  an  occuj^  by  letting  two  of  hi* 
rooms.  It  was  lidd  by  tlus  oourt  last  year,  in  the 
case  of  CiifUertsra  t.  AtffsnporfA,  that  ndtber  of 
those  tenants  could  be  oocupieri  of  a  tenement 
within  this  27th  section.  The  case  of  flutb'er  v.  Sir 
I%oma$  Lombe,  Lee's  Cases,  traip.  Lord  Hard- 
wicke,  807,  shows  tiuit  persons  who  are  mere 
lodgers  are  not  joint  OGCupwrs,  nor  do  they  prevent 
the  landlord  from  bting  in  the  ooeupation  of  his 
house.  The  question  arises,  would  the  appellant  be 
an  occupier  for  the  purposes  of  poor  rates  ?  Upon  the 
authority  of  Beg.  v.  Smith,  30  L.  J.  74,  M.  Cf.,  I  am 
of  o^nioo  he  would  be.  And  it  seems  to  me  that 
he  is  also  an  occupier  for  the  purpose  of  the  fran- 
diise. The  fact  of  letting  out  a  portion  of  a  house 
hat  never  been  considered  to  deprive  a  person  who 
has  the  management  of  the  strfo  occupation ;  and 
there  is  no  pretence  here  that  the  other  persons 
using  these  chambers  were  joint  occupiers.  The 
case  of  B^.  v.  St.  ^icholoM,  Chkhater,  was  cited  by 
Mr.  White.  That  cose  wss  decided  upon  the  autho- 
rity of  isevioas  decisions,  but  the  reasons  for  the 
conclusions  were  based  upon  tlie  peculiar  language 
of  a  portlculii  Act  of  Parliament  and  the  ohrcnm- 
stances  of  the  actual  occupation  in  that  case. 
Althoush  the  court  arrived  at  a  dedsion  adverse  to 
the  cl^m  of  occupation,  they  referred  with  appro* 
bation  to  the  contention  con^ieming  an  occu^er 
under  different  ^drcumstances;  that  case  is,  I  think, 
no  aothoiity  in  ^vour  of  the  respondent's  mega- 
ment  hen.  Conrist«itiy  with  all  the  deririon^  the 
appellant  was  the  occupier  of  theee  pramisea  within 
the  meaning  of  the  27u  section  of  thv  Act  of  IB8^ 
and  is  entitled  to  die  fnuichisa. 

WiLLBS,  J*.— -I  am  of  the  same  opinion.  If  it 
were  necessary  to  find  special  reasons  for  our  judg- 
ment, it  might  be  said  to  be  obvious  from  the 
business  of  all  the  people  concerned  in  this  case 
tiiat,  upon  an  agreement  of  this  kind,  the  appellant 
can  use  the  premises  as  be  thinks  proper;  this 
document  in  its  jwactical  effect  would  resemble  a 
licence  rather  than  a  lease,  so  that  in  popular  esti- 
mation, as  well  as  in  law,  the  two  tenanu  could  not 
interfere  with  the  sole  occupation  of  the  appellant 
But  the  special  circumstanoes  are  not  necessary  at 
a  ground  for  this  judgment,  because  I  am  of  opinion 
that  tlie  letting  out  a  portion  of  a  liouse  does  not 

EtTCttt  the  ooeupier  of  the  rest  of  the  house  from 
ring  arote,  prorided  that  ho  reserves  the  master^ 
ship  of  the  house  and  the  control  of  the  outer  door. 
The  ai^lant  has  been  found  to  have  retained  the 
general  control  of  his  chambers,  and  I  cannot  Ihin 
SitbedonbUof  tlie leviiing  baniitcr.  -^^^^ 
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Ebudto  and  Bbbit,  JJ.  coocurred. 

Judjmmi  Jor  apptUanl. 
Attorneya  for  appellant,  Barper,  Broad,  and 

Attomeys  for  reapondent,  TVotw-f  Smith  and  De 
Gtx. 

7Wm%,  Nov.  SO. 

SXO.  r.  T&B  GCAKDIAMS  OF  THE  BlOGLKBTASB 

UmON. 

Poor  rait — Appeal— Next  quarter  aeasioiu—Prohibi- 
(ion— 17  Geo,  2,  c.  38,  i.  4—27  &  28  Vict.,  c  39, 
».  1. 

A  poor  rate  tnu  ncufe  for  the  pariah  of  A.,  in  the  county 
of  and  puMithed  on  Ma^  30.  On  the  Wtk  of 
Jwu  L.  gave  notice  of  objection  to  the  anion  auets- 
meHt  committee.  The  committee  at  its  nect  meeting  on 
the  30th  of  June  reused  to  grant  him  relief.  The 
Midauamer  Qfiarttr  Sestiont  for  the  county  of  B. 
were  held  on  the  aame  dag.  L.  appeaka  to  the 
Midtatlmaa  Sessiong,  and  the  jutticea  aUowed  the 
appeal  to  be  enteied. 

Bdd,  on  a  motion  for  a  vrrit  of  prohibition  againtt  L. 
and  the  justices  of  B.  to  stay  ali  further  proceedings 
in  connection  with  the  appeal,  that  L.  coald  not  be  said 
to  have  failed  to  obbtin  reiief  from  the  union  asseas- 
ment  eomtntttee  mtii  June  SO,  when  the  committee 
ieardhii  eaeey  and  r^flaed  lo  a&no  kia  ol^eetions. 

Hdd  abo,  that  L.  would  not  have  been  right  in  giving 
notice  of  appeal  to  the  aee$iona  vntil  ke  had  to  failed 
h^ore  the  tmion  oMSeesment  iMnmittee. 

Held  abo,  that  at  L.  was,  under  the  drannslance*,  pre- 
vented bg  the  provisions  of  the  Union  Ateestment 
Vommittee  Act  Amendment  Act  1664  (27  ^  28  Vict, 
c  89)  from  appealing  to  the  ifidsunmer  Seseiona, 
it  was  not  too  late  for  him  to  appeal  to  ike  Mieka^mae 
Stuivttt. 

A  poor  rate  made  for  the  pariih  of  Arlw^,  in  the 
county  of  Bedfnd,  was  pnbUahed  on  SttDday.  Uay 

SO,  1869. 

On  J  ane  1 1  next,  one  Lawei  gare  notice  of  oMec- 
^on  to  the  noioD  aaeeumait  committee.  The 
committee  did  not  hold  a  meeting  from  the  80th 
May  until  Jane  80.  At  thia  meetaog  Lawei*s  case 
wai  gone  into,  hot  he  failed  to  obtain  any  relief. 

The  Midtummer  Quarter  SetaiooB  for  the  comity 
of  iBedfordihire  were  also  held  on  the  80th  June. 

Laves  lived  about  twenty-fire  miles  from  the 
|dace  where  tlie  sesnona  were  held. 

At  the  snceeeding  ICchadmaa  Quarter  Sessions, 
Lawes  iqqE>^ed  against  the  nt*.  It  was  objected, 
on  behalf  of  the  union  assessment  committee,  that 
the  appellant  oaght  to  have  appealed  to  the  Mid- 
summer Sessions,  these  being  the  next  sessions  after 
the  publication  of  ^e  rate ;  and  that,  as  be  had 
not  done  so,  the  sessions  ought  not  to  entertain  the 
appeal.  court,  however,  decided  that  it  was  not 
too  late  for  Lawes  to  appeal,  and  accordingly  the 
appeal  was  then  entered  and  respited. 

A  rule  was  granted,  on  the  motion  of  the  respon- 
dents, calling  on  the  appellant  and  the  justices  of 
Bedfordshire  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  stay  all  farther  proceedings 
in  the  matter  <^  the  appeal.   Against  this  rule 

A.  Wills  showed  cause. — The  appellant  only  took 
twelve  or  thirteen  days  to  consider  whether  he 
ehonld  object  to  tlie  rate  or  not.  That  was  a  reason- 
able Ume.  The  court  of  quarter  sesriona  has  held 
it  to  be  reasonable.  If  he  had  given  notice  to  tlie 
Meessment  committee  earUer,  the  result  would  have 
the  same,  and  the  oommittee  would  not  have 
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heard  his  objections  any  sooner.  The  Act  12  &  13 
Vict.,  cap.  45,  s.  1,  requires  that  fourteen  iajifden 
notice  shall  be  given  before  appealing  to  the  ses- 
eions.  It  would  be  absurd  to  hold  that  Lawes 
to  have  given  such  notice  of  ^ipeal  before  his  sppli. 
cation  was  rejected  by  the  assessment  committee. 
Then  again,  by  the  Union  Assessment  Committee  Act 
Amendment  Act  1864  (27  &  28  'Vict,  c.  39),  s.  1,  a 
person  aggrieved  is  forbidden  to  appeal  to  the 
quarter  sessions  until  he  shall  hare  given  notice  ot 
oUection  to  the  assessment  committee,  and  han 
"raled  to  have  obtained  such  relief  in  the  mattciBS 
he  ahall  deem  just"  But  how  can  he  be  taid  tohava 
failed  until  he  has  been  decided  agdnit?  The 
words  in  the  1 7  Oeo.  2,  c.  88,  s.  4,  mean  the  next 
sessions  that,  under  the  circumstances,  ara  reason, 
ably  practicable.  The  court  of  quarter  sesdons  is 
the  ptvper  tribunal  to  decide  which  are  the  next 
sessions  that  are  reasonably  ivactieable.  That  eonit 
has  taken  all  the  cirenmstanees  of  the  case  lata 
coniittoration,  and  has  dedded  that  the  Midndmii 
Sesrions  were  the  next  jmeticaUe  aesdMu. 

GraAam  in  support  of  the  rule.  The  Acts  relating 
to  the  union  asBesBment  committee  do  not  sffect 
the  time  of  appealing  to  the  quarter  sessions,  lhat 
time  is  fbted  by  the  17  Geo.  3,  c.  38,  s.  4,  at  Oe 
next  eeeaiona.  Under  Uie  old  lav  then  this  qpesl 
would  have  been  too  late.  The  Acta  rdatingto 
the  union  assessment  committee  do  not  expressly 
extend  the  time  for  appealing  to  the  eessions,  and 
the  time  for  appealing  cannot  be  extmded  by  impli- 
cation. On  the  latest  day  for  the  appellant  to  havs 
given  notice  of  his  intention  Co  appeal  to  tbe  ses- 
sions, be  have  been  said  to  have  ■'failed  to 
obtain  relief  **  from  the  assessment  committee,  so  as 
to  entitle  him  to  appeal  to  the  sessions.  If  the 
committee  has  not  met,  then  lie  has  failed  to  ottidB 
relief  from  it.   He  cited 

B.f.0m><I«.Cald.4M;  lBofeLa76; 

B.  V.  Woneettnkire  {JiaHeee)  5  M.  A  Sahr.  417. 

BoviLt^  C.  J. — It  has  been  planaiUy  argued  n 
support  of  this  rule  that  the  appellant  was  bound  to 
lodge  his  appeal  against  this  rate  at  tbe  next  prac- 
ticaUe  sessions,  independently  nhogotfaer  of  the 
provisions  of  the  Union  Asaassmcnt  Ads ;  and  it 
is  contended  timt  be  ought  to  have  appealed  to  the 
next  sesdona,  even  al^ongh  he  wonid  have  bad 
to  go  there  before  the  asseesment  oommittee  had 
pronounced  any  decision  on  bis  objeetiona.  But  I 
think  that,  if  we  were  to  hold  this  law,  we  sheald 
act  altogether  in  defiance  of  the  Union  Assesaasot 
Act  That  Act  says  that  *■  no  person  shall  be  em- 
powered to  appeal  to  any  seasions  agunat  a  posff 
rate,  wdess  he  shall  have  givra  notice  of  <AjeetiiNi 
to  Hub  union  asBeasmeat  commiaee,  and  shd 
have  failed  to  obtain  such  rdief  as  he  dnll  deem 
just"  It  seems  to  me  that  this  is  an  czpiess  Par- 
liamentary enactment,  and  prevents  a  par^  from 
appeoiiag  to  the  sessions  until  he  has  failed  to  ob- 
tain relief  from  the  union  aseessment  committee. 
That  fulnre  must  be,  not  by  reason  <tf  the  con- 
nrittee  not  happening  to  sit,  but  on  its  rcf  osiU,  after 
hearing,  to  grant  the  relief  claimed.  It  is  idle  to 
say  that  this  {Morision  was  intended  to  prevent 
parties  from  appealing  to  the  sessions.  It  is  true 
that  17  Oeo.  2,  c.  86,  says  that  a  person  aggrieved 
must  appeal  to  the  next  sessitms,  wbich  has  been 
hrtd  to  mean  the  next  practicable  sesoionB.  But 
if  a  subsequent  sMute  interpoeei  an  Intermediate 
step  before  tlie  appeti  can  be  made,  the  first  Act 
must  be  construed  with  reference  to  the  second.  It 
is  just  as  though  tlie  first  statute  had  said  thai  n 
party  should  have  a  fortnight  for  appealing,  and  dM 
second  statute  had  said  that  he  ehoou  linn  a 
month.  Tbe  notice  to  tiie  uasasnwnt  opm mitts* 
iras  glvm  «  tbmi^m  b?*»(M)^0«i»*^ 


Bbo.  v.  Tub  Gcaudiaxb  of  ths  Bioouswade  Uifion. 


Dm.  l^ttm] 


THE  LAW  TJWSB   ££POi2T5.-ToL  xzi.  V.B.-4S5 


Ommk  AMD  Wm  0.  SKiTtiraioR. 


[Ex. 


been  pobliriied  on  Iby  80.  The  cmnmlttee  hdd 
tti  fine  meeting  on  the  80Ch  of  Jane,  the  same  day 
m  the  Midsonimer  Seuions  were  held.  At  Hichael- 
mu  the  court  of  qourter  sewions  held  that,  under 
the  circQDutanoes,  the  Michaelmas  Sesrioni  mnit 
be  considered  the  next  practicable  let^tM ;  and 
tern  the  partiea  oome  here  with  datea  to  aak  na  to 
lererie  this  finding.  It  li  difflonlt  to  ask  u  to 
■7  that  the  amellant  in  thU  case  took  more  than 
a  reasonaUe  time  before  taking  an^  step.  We 
hire  no  grounds  given  us  for  arriring  at  such  a 
conclutioo,  even  if  tto  had  power  to  enter  Into  the 
<[aestioii.  On  these  grounds  I'thinlc  that  this  rule 
ooght  to  he  discharged  with  costs. 

KuTna,  J. — Ur.  Graham  shapes  his  argameutin 
tvo  ways.  First  he  says  that  the  TJaion  Asses, 
ment  Acts  do  not  affect  the  time  for  appealing  to 
the  sesahma.  Bat  it  seems  to  me  difflcolt  to  think 
at  wordf  that  coold  more  clearly  prohilut  a  man 
from  appealing  to  the  sessions  nntif  he  has  been  to 
the  assessment  committee.  Next  he  says,  that  if  the 
committee  does  not  assemble  in  sufficient  time  after 
the  publication  of  the  rate,  and  notice  of  objection 
giTeu  by  the  person  aggrieved,  the  person  aggriered 
may  be  said  to  have  failed  to  obtain  relief  within 
tfie  meaning  of  the  Act.  But  I  think  that  this  is  a 
Tsry  wrong  conatmction  of  the  Act.  On  these 
grounda  I  also  em  of  opfanioD  that  this  rule  must  be 
discharged  with  costs. 

H.  Smith,  J.— I  am  of  the  same  opinion.  The 
Union  Assessment  Committee  Act  of  1862  has  in. 
t^osed  a  kind  of  intermediate  appeal,  which,  if  it 
^Tes  relief,  renders  it  unneceasary  to  go  to  the  ses- 
^ns.  In  order  to  prevent  parties  from  going  to 
the  sessions  until  they  have  failed  to  get  relief  from 
the  assessment  committee,  the  Act  uses  strong  pro- 
hiUtory  terms.  It  is  argued  that  the  committee 
vtaj  not  meet  for  some  time.  We,  however,  cannot 
aasnme  that  the  committee  will  fail  in  its  duty.  If 
It  does  not  meet  within  a  reasonable  time,  means 
may  be  taken  to  compel  the  members  to  meet,  for 
the  Act  says  that,  after  such  notice,  *'  the  committee 
Mt  htarr  Ac.  It  ia,  therefore,  their  dnty  to  fix  a 
naaDoable  time  for  meeting  after  receipt  of  the 
notlceof  objection.  Mr.  Graham  says  that  theproper 
■onrse  for  the  present  applicant  to  have  taken  was 
to  give  notice  of  appeal  to  the  sessions,  just  as  tiiough 
the  Unioa  Assessment  Committee  Acts  had  inter- 
posed no  intermediate  step,  and  then  to  go  to  the 
next  (Le.,  the  Midsummer)  sessions^  and  enter  the 
^peal.  fiat  I  think  that  that  would  have  been  in 
diRct  contrsTention  of  the  Uoioa  Asaesament  Gom- 
mittee  Act.  An  these  groimda,  I  tikiok  that  tUs 
rale  ought  to  be  discharged. 

Sule  ditchargtd  with  eolts. 

Attomeya  for  the  ^^ellant,  C^ttreft  and  iSbnr ;  for 
2%meU  and  Niuli,  Boyshm. 

Attomeyi  for  the  reapondents,  Iliffa  and  Co. ;  for 
Boaptr  and  AijriMi^  Big^eswade. 


OOXTBT  07  BXOHEQXrSK. 

XsportsA  Iv  E.  Lxun  aod  S.  Luxur,  Bims.,  Bsirfstari- 
■S-Lsw, 

Oxomov  AJfD  Wife  v.  SximraTOv. 

Sah  to  hutband  for  use  6y  ike  wife  of  an  article  com- 
pounded thi  vendor — Injury  to  wife  from,  tut  of 
article— 'Action  hyhuiband  ana  lo^fe  in  cansequewB— 
Tort  to  icift  aritiwf  out  <^  contract  with  hu^md— 
Atfjr  ej  ssAr—  Wamat^—NegSgeii»~Seieiaer-~' 


i»  oa  aetiin     J.  Q.  cmd  E.  Mm  wife,  the  declaration 
<dkgidAal  tU  dtfmdmt  wmackni^<ndproJ«aaed 


to  teU  a  (^enucal  compound  made  of  ingndimtsknovan 
onfy  to  himself,  and  which  he  r^retented  to  be  fit  and 
proper  to  be  used  Jor  washing  the  hair,  ana  which 
might  be  to  used  without  pertoncd  injury  to  the  person 
using  it,  and  to  have  been  carefullg,  skilfully,  and  pro- 
perh  compowndtd  by  him,  and  that  thereupon  the 
pbuntiffJ.  O.  bought  of  the  tbfendant  a  boUle  of  the 
said  com/mmd  to  lie  used  by  the  plaintiff  E.  (the  wifeX 
for  waAing  her  hair,  as  the  defendant  then  knew,  and 
on  the  terms  thai  it  was  Jit  and  proper  to  be  so  used, 
and  could  be  aafeb/  so  used  by  ner  without  persoiud 
injury,  and  had  been  sktljuUy,  j-c.  eontpouiK&a  Inf  the 
defendant.  It  then  aUeoed  that  the  defendant  so  ttn- 
skilftdly  and  neglasntly  conducted  himself  in  and 
about  making  and  selung  the  said  compound  thaty 
through  the  unskilfulness,  negligence,  and  improper 
conduct  of  the  (hfendant  in  that  behalf,  Ute  said  com- 
pound was  not  Jit  or  moper  to  be  so  used,  by  reaeat 
whereof  the  platTiliff'  E.  {the  w^fe),  was  injured,  and 
her  hair  destroyed  ojr  luin^  the  said  cotnpound. 

Held,  on  demurrer,  by  the  Court  of  Exchequer  (^Kelly, 
C.B.,  and  Chanaell,  Pigott,  and  CUasby,  BB.),  that 
inasmuch  as  there  was  a  duty  on  the  part  of  the  d^en- 
dantt  at  the  eoa^under  and  aelUr  of  the  hair  wash, 
iowardi  tAs  wife,  for  wAok  iias  he  tnao  ii  was  pur' 
thaaad  by  the  Musband,  to  use  due  and  reasonable 
and  care  in  compounding  and  sdling  it,  and  damage 
had  arisen  to  her,  not  remotely,  bat  directly,  by  reason 
of  a  broach  of  that  duty  on  the  d^ndanrs  part,  the 
action  wag  maintainabU  by  fAe  plaMtjfi  jeintig. 

Langridge  v.  Levy.  2  3f.  f  W.  519  ;  6  L.  J.,  N.  S., 
137,  Ex. ;  and  Longmeid  and  Wife  v.  HoUiday, 
6  Ee.  761 :  20  L.  J.,  N.  S.,  430,  Ex.,  disaissed,  md 
the  loiter  msUnguisked. 

This  was  an  action  by  the  plaintiff^  Joseph 
George  and  Emma  his  wif^  against  the  defendant^ 
a  chemist,  to  recover  damages  io  compensation  for 
injuries  received  by  the  wife  from  the  use  of  a  hair 
wash,  purdiaacd  by  them  of  him  for  the  expressed 
purpose  of  being  used  by  the  wife,  and  which  proved 
on  trial  to  be  deleterious  In  its  effects  upon  the 
head  and  hair,  whereby  she  received  injuries.  By 
the  first  count  of  their  declaration  the  plaintiffs 
diarged  that  the  defendant  carried  on  the  trade  and 
businesa  of  a  c^emiaC,  and  in  the  course  of  such 
business  professed  to  selt  a  chemical  compound  made 
ot  certidn  ingredients,  known  only  to  the  defendantf 
and  which  he  professed  and  represented  to  be  fit 
and  proper  to  be  need  for  washing  the  hair,  and 
which  could  and  might  be  so  used  without  personal 
injury  to  the  person  using  the  same,  and  to  have 
been  carefully  and  skilfully  and  properly  compounded 
by  him  the  defendant.  And  tbereup<Hi  the  plaintiffs, 
so  being  husband  and  wife,  bought  of  thedefendan^ 
and  the  defendant  sold  to  them,  at  and  for  a  certain 
price  then  paid  by  them  to  the  defendant,  a  bottle 
of  the  said  compound  to  be  used  by  the  plaintiff 
Emma,  then  and  stilt  being  the  wife  of  the  sud 
Joseph  George,  for  washing  her  hair,  as  the  defen- 
dant then  knew,  and  on  the  terms  that  the  same 
then  was  fit  and  proper  to  be  so  used,  and  could  be 
B^ely  used  by  her  by  the  purpose  aforesaid  without 
personal  injnry  to  her,  and  that  it  had  been  skilfully, 
carefally,  and  properly  compounded  by  the  defen- 
dant ;  yet  the  defendant  had  so  uaaldlfully,  negli- 
gently, and  improperly  conducted  himielf  in  and 
about  the  making  and  selling  the  said  compotind, 
that  by  and  through  the  mere  unskilfulness,  care- 
lessness, negligence,  and  wrongful  and  improper 
conduct  of  the  defendant  in  that  behalf,  the  aaid 
compound  was  not  fit  or  proper  to  be  used  for  wash- 
ing the  hair,  nor  could  it  be  so  used  without  personal 
ininiy  to  the  person  using  the  same,  by  reason  of 
which  premises,  and  of  the  mere  unskilfulness,  care- 
lessness, negligence,  and  wrongful  and  fai 
duct  of  the  defendant  in  that  behalpl 
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Emma,  then  and  itill  being  the  wife  of  the  plaintiff 
Jaae[A  George,  vtwoBedXhe  said  compoand  forwaeh- 
ing  her  hair,  paraaant  to  and  according  to  the  terma 
vpon  and  for  which  the  same  was  so  sold  by  the 
ufendant,  was,  by  so  nsing  the  same,-  iajui«d  in 
health,  and  suJlered  pain  and  inconveojence  from 
so  using  the  same,  and  ber  hair  was  destroyed  and 
injured,  and  she  was  and  is  otherwise  injured. 

The  defendant  demurred  to  .tbii  count  of  the  de- 
claration, on  the  groQod  that  it  failed  to  sbOw  any 
neglect  ot  dnty  1^  the  defendant  la  respect  of  the 
plaintiff  Emma. 

Joinder  in  demnrrer  by  the  plaintiffs. 

The  points  for  argument  on  the  part  of  the  defen- 
dant were — Brat,  that  the  first  count  fails  to  show 
any  breach  of  duty  committed  by  the  defendant  in 
Tespect  of  the  plaintiff  Emma ;  secondly,  that  the 
count  is  defective  for  failing  to  ahow  that  the  defen- 
dant knew  of  the  deleterioos  nature  of  the  com- 

SDund;  thirdly,  that  the  contract  stated  in  the 
rat  count  of  Uie  declaration  is  one  for  a  breadi  of 
duty,  for  which  the  husband  alone  conld  sue; 
fourthly,  that  a  contract  of  sale  cannot  legally  take 
^ce  to  a  husband  and  wife  jointly. 

The  following  van  tiie  pmnts  for  argument  on 
tiie  part  of  the  plaintiff!— itrat,  that  a  husband  and 
wife  nay  sue  on  a  contract  touching  the  person  of 
the  wife,  as  on  a  contract  to  carry  the  wife's  person, 
or  for  medical  treatment,  and  the  contract  declared 
on  is  of  this  class ;  secondly,  the  purchase  of  the 
hair  wash  as  pn^rir  prepared  for  application, 
related  to  the  original  pcepuation  and  raited  the 
same  duty  of  the  defendant  towards  the  plaintiffs  aa 
if  tiiey  had  employed  him  to  prepare  it  for  inchpur* 
pose. 

LortI,  for  the  defendant,  in  support  of  the  de- 
murrer to  the  declaration,  argued  that  the  first 
p(dpt  wai^  whether  or  not  there  was  any  duty  on 
the  defendant,  intkpmdentfy  of  eontraci;  and  he 
contended  that  the  first  count  showed  no  duty 
on  the  part  of  the  defenduits  towards  the  wife, 
independently  of  the  contract,  and  that  0he  need 
not  have  been  joined.  The  allegation  in  the  count 
was  a  contract  of  sale  to  the  jdaintiff  and  his  wife. 
There  waa  no  duty  here  ai  in  the  case  of  m  medical 
man.  A  conumm  radinary  tradesman  does  not  hold 
himself  out  to  be  skiUuL  The  husband  may  sue 
alone  for  any  injury  done  to  his  wife,  but  they  can- 
not jointly  sue  as  on  a  duty  in  the  defendant  unless 
it  is  shown  that  the  defendant  knew  that  the  article 
was  not  what  it  purported  to  be.  Independently  of 
contract,  there  waa  h«e  no  miifeasftnce  towards  the 
wife.  It  is  essential  that  deceit  on  the  detodant's 
part  should  be  alleged  and  proved,  e.  g-,  that  he 
had  knowledge  of  the  unfitness  for  use  0/  the  article 
compounded.  [Cleabbt,  B.  refers  to  Lawridoe 
T.  livy,  2  M.  4  W.  619 ;  6  L.  J.,  N.  187,  Ex.] 
In  that  case  knowledge  was  allwed  and  proTed,  and 
judgment  was  giTcn  for  the  ptabitiff  there  on  that 
Tery  ground,  the  defendant  h^g  held  liable  for  the 
injury  caused  to  the  plalntifl,  the  son,  by  the 
Ixirsting  of  the  gun,  upon  the  express  and  sole 
pound  that  he  knew  its  dangerous  condition  when 
he  sold  it  to  the  plaintiff's  father  f <»  the  use  <rf  the 
plaintiff.  But  here  there  is  no  allcvaUon  of  know- 
ledge on  the  defendants  part  ol  the  injurious 
pnmerties  of  thia  hainrash.  How  then  can  he  be 
held  liable  for  damage  received  by  its  use  by  a  Uiird 
person,  a  struser  to  the  contract  ?  80  in  Lottgmeid 
and  Wift  r.  £ojK(%(alBO  in  this  court),  6  Ex.  761 ; 
30  L.  J.,  N.  8.,  4S0,  Ex.,  it  was  held  that  a  trades- 
man, who  contracts  with  an  indiridual  for  the  sale 
to  him  of  an  article  to  be  used  tat  a  parttcohu 
mrpoee  by  a  third  person,  waa  not,  w  Ik  abame*  of 
fnnd,  liable  for  injozy  caused  to  such  person  by 
aome  defect  in  the  ocHislructiui  of  the  artide.  There 
VBoifiaclple  of  kwtlytt  a  tndenuuk  hu  a  doty 


to  a  purchaser  independently  of  contract.  No 
doubt,  as  a  chemist,  the  defendant  might  be  litUe 
for  cutiessness  in  putting  op  a  presctiption ;  hot 
as  a  chemist  he  is  not  reqionsibie  forahairwssh 
sold  over  the  counter  in  the  ordiuary  way.  fPiaon, 
B.-:-He  professes  to  make  thia  wash  from  "ingie- 
dients.known  only  to  himself,"  and  represents  it  to 
be  fit  fpr  use,  and  it  turns  out  to  be  a  poiioD,  and 
destroys  the  woman's  hair.]  In  Langridge  T.  Laq, 
in  the  Exchequer  Chamber,  4  M.  &  W.  3S7 ;  7  L.  J., 
N.  Sl,  387, Ex., Lord  DenmanjC.  J., deUveriBg  the 
judgment  of  that  eOurt,  afflmung  that  of  the  eowt 
below,  does  so  expressly  on  the  ground  stated  below 
by  Parke,  B.,  in  this  court,  "  that,  as  there  is  fiiad 
and  damage,  the  result  of  that  fraud,. not  from  an 
act  remote  and  consequential,  but  one  contemplated 
by  the  defendant  at  the  time  as  one  of  its  results,  the 
party  giutty  of  the  fraud  is  responsible  to  the  paHy 
injured."  HoKdayt  case  shows  there  is  no  « 
action  by  a  stranger  to  the  contract  unless  tiM 
stranger  show  knowledge  or  fraud  on  the  defendant's 
part  Again,  there  is  no  implied  warranty  that  sa 
article  sold  in  the  ordinary  way  is  fit  for  ^e  purpose 
for  which  it  is  sold.  That  was  so  held  in  a  recent  coie 
n  this  court  with  respect  to  meat,  where  it  was 
decided  that  there  waa  no  implied  warranty  of  its 
fitness  for  human  food :  (Emmerton  r.  Matthtwi,  5 
L.  T.  Rep.  N.  S.  681 ;  81 1.  J.  189,  Ex  ;  7H.t». 
586.)  [Chahmell,  B.  refers  to  WinterhoUoa  r. 
Wnght,  10  M.  &  W.  109  ;  11  L.  J.,  N.  B.,  415,  Ejcib 
Which  Loid  Abinger,  C.  B^  at  p.  115  of  10  M.  & 
discniiing  the  quesUon  of  duty  in  anch  cases,  s^yi: 
"There  is  also  a  class  of  cases  in  whidi  tkeltw 
permits  a  contract  to  be  turned  into  a  tort;  but 
unless  there  has  been  some  public  duty  uodertakeu, 
or  public  nuisance  committed,  they  arc  all  cases  in 
which  an  action  might  have  been  maintained  opoa 
the  contract.]  Negligence,  in  these  cases,  mait  be 
either  with  renrd  to  contract  or  with  regard  to 
public  duty.  He  referred  also  to  the  judgment  of 
Lord  Cabms,  L  C.  in  Maqfarlmie  r.  Tador,  in  tha 
House  of  I<ardfl|  L.  Rep,  1  Scotch  App.  245. 

J,  P.  It^heoR,  oontra,  for  the  plaintiffs,  vu  not 
called  upon  to  siqiport  the  declar^on. 

The  court  having  suggested  an  amendment  of 
the  declaration,  it  was  agreed  by  the  learned  connsd 
on  both  sides  ^t  it  shmld  be  amended  I7  strikiM 
out  the  allq^Uon  of  a  j(dat  patduMo  <rf  the  wsn 
by  tin  husband  and  wife,  and  suting  it  to  bsvt 
been  bought  by  Uie  husband  alone,  for  tiie  purpose 
of  being  used  by  the  wife.  This  amendment  b^ng 
taken  as  made,  the  learned  Barons  proceeded  to 
give  judgnwnt  on  the  dsmnifer  as  fbHowa : 

Kbllt,  C.  B.— The  declaration  being  amended,  it 
now  stands  as  a  contract  and  purchase  by  the 
^aiotifl  Jos«^  George  alMie,  of  the  article  in 

aoestion  for  the  use  of  his  wife,  and  Itmat  opiiAA 
lat  the  phuntiffs  sre  entitled  to  the  jodgnent  of 
the  court.  The  facts  as  stated  In  the  dedaratioo 
are,  that  the  defendant  carried  on  the  bnsineas  <tf  a 
chemist,  land  in  the  course  of  such  business  pio- 
feseed  to  sell  a  chemical  compound  made  of  in* 
gredienta  known  only  to  himaelf,  and  which  he 
profeased  and  represented  to  be 'fit  and  pn^  to  be 
used  as  a  wash  for  the  bidr,  witlKHit  poscmal 
injury  to  the  person  nsing  the  same,  and  to  hare 
been 'carefully,  skilfully,  and  properly  compounded 
by  him,  and  it  is  then  stated  that  tbaienpon  the 
lo^ntiff,  the  husband,  purchased  this  artide  of  the 
defendant  at  a  certain  price,  for  the  pvrpoae  it> 
being  used  by  U^  the  phdntitrs,  wife  for  wtsUflg 
her  hair,  upon  the  express  terms  that  it  waa  fit 
properto  be  ao  ttsad,  and  oonld  be'  safely  used  t* 
that  pupeae  wiAost  penonaLi^jar  to  ^  If*^ 

Digitized  by  LjOOQIC 


Dw.u.uau  THE  LAW  TIAfGS    REPORTS.-VbL  xxL,  K.a.-497 

—    ,  -      -  ■■ — ■■■■  ■■  -■  .   .     .   ^  .    —Sim 

Ex.]  COMYBEAH  V.  FaBBIKS.  [Ex. 


■o  tutng  it.  The  defendant,  then,  it  appears,  h«d 
sold  tliit  article  for  a  particular  purpose  which  wa» 
known  to  him  at  the  time  be  so  sold  it,  namely,  for 
use  as  a  hair  wash  by  the  plaintiEf'a  wife.  The  de- 
claration then  proceeds  to  allege  that  the  defendant 
ito  unskillfully,  negligently,  and  improperly  con- 
ducted himself  in  and  about  making  and  Belling  the 
Mid  compound,  that  by  reason  of  such  unskilful- 
IKB8,  negligeuce,  and  improper  conduct  of  the  de- 
fendant, tho  said  compound  was  not  fit  or  proper 
to  be  used  for  washing  the  hair,  nor  could  it  be 
so  used  without  produung  personal  injury  to 
the  person  using  it  And  it  then  goes  on  to  allege 
that  by  reason  of  such  unskilf  ulness,  carelessness,  and 
improper  conduct  of  the  defendant  in  that  behalf, 
the  plaintiff's  wife,  who  used  the  said  compoand 
for  washing  her  hidr,  pursuant  to  the  terms  upon 
which  the  same  was  so  sold  by  the  defendant  to  the 
plaiatiff,  was,  by  using  the  samo,  iojured  in  health, 
and  suffered  pain,  and  her  hair  was  destroyed.  It 
has  been  urged,  and  was  contended,  on  the  part  of 
the  defendant,  first  of  all  that  there  was  faereJJO 
warranty,  express  or  ioi^ied ;  but  it  is  unnecessary 
to  enter  into  that  questioo,  as  it  does  not  arise  in 
the  present  case,  for  here  there  was  a  purchase  by 
the  plaintiff  from  the  defendant  of  this  hair  wash, 
and  the  purpose  for  which  it  was  bought  and  to 
which  it  was  going  to  be  applied,  was  known  to  the 
defendant,  the  compounder  of  it,  at  the  time  he  sold 
it.  The  question  is,  whether  a  tradesman  who  sells 
an  article  for  a  particular  purpose,  and  which  article 
he  has  profeaaed  to  compound  himself  for  that  pur* 
poae,  has  not  a  duty  imposed  on  him  by  law  to  be 
careful  in  the  compounding  and  selling  it.  I  think 
that  eTcry  one  who  compounds  and  sella  an  article 
to  be  used  for  a  particular  purpose  is  bound,  and 
has  a  duty  cast  npon  him,  to  compound  it  with  due 
care  and  ordinaiy  skill,  and  in  such  a  w^r  and  with 
audi  materials,  that  the  use  of  it  by  the  person 
buying  it,  or  for  whom  it  is  bought,  shall  not  be 
prodnctire  of  personal  injury.  Here  there  is 
an  allegation  oi  the  absence  of  such  care  and 
akUL  Tbe  case  Langrvhev,  Leva  (ubi  tup.),  which 
hM  been  cited  and  xtferred  to  during  the  argnment, 
ii  Impwtant  as  bearing  upon  a  further  question 
which  has  been  raised  here,  namely,  whether  the 
onua,  which  is  imposed  by  law  upon  the  compounder 
and  vendor  of  an  article  towards  the  person  pur- 
chasing it  and  using  it,  applies  also  to  a  third  per- 
son who  is  not  the  parcbaso',  but  who  happens  to 
be  tlie  person  for  whom  it  was  bought,  and  who 
uses  the  article,  and  Is  injured  by  so  ndng  it.  For 
instance,  where  an  article  is  bought  by  A.  for  the 
purpose  of  its  being  used  by  B.,  does  the  duty  which 
is  on  the  seller  extend  in  such  a  case  to  B.?  I  am 
of  opinion  that  it  does.  In  £angri<^e  r.  Lem/  there 
was  no  contract  between  the  plaintiff  and  defendant, 
tat  the  latter  knew  that  the  father  tNnight  the  gon 
lor  liis  sfHi's  (the  plaintiff's)  ose ;  and  In  the  present 
case  the  defendant  was  aware  that  the  wash  was 
bought  by  the  plaintiff  for  his  wife's  use  in  washing 
her  hair,  and  that  is  stated  and  alleged  iu  the  de- 
claration. I  think,  therefore,  that  a  duty  arose  on 
the  part  at  the  defendant  here,  knowing  as  he  did 
at  the  time  of  the  sale  of  the  article  that  it  was 
iMmght  for  tlie  purpose  of  being  used  as  a  wadi  for 
the  hair,  to  nse  due  care  and  skill  in  compounding 
it,  so  that  it  should  be  fit  for  the  purpose  of  being 
so  used,  and  that  it  might  be  so  used  with  safety  ; 
and  I  am  of  opinion  that  that  duty  extends  not  only 
to  the  actual  purchaser  of  the  article  but  also  to 
the  person  for  wImhd  It  was  bought.  There  is  an 
aHe^ition  of  carelessness,  negligence,  and  unskil- 
fulness,  and  under  these  circumstances  I  am  of 
opinion  that  there  was  a  duty  on  the  defmdant 
milch  has  been  riolated  by  him,  and  that  he  is,  as 
the  seller  of  the  arUcI^  iUble,  since  he  knew  the 
pnipose  for  wliich  it  was  «pressly  pu^yued.  In 


the  lamp  case  (^Ziongmid  and  wifo  t.  BoBttiiy,  vbi 
sup.'),  there  was  neither  breach  of  warranty,  negli- 
gence, nor  breach  of  duty.  It  is,  therefore,  quite  a 
different  case.  My  brother  Channell,  who  has  just 
left  the'  court,  has  desired  me  to  say  that  he  con- 
curs with  the  rest  of  the  court  in  their  view  of  the 
present  case. 

PiooTT,  B. — ^I  am  of  the  same  opinion.  The 
count  in  the  declaration  demurred  to  in  this  case  is 
founded  on  a  charge  of  negligence  of  duty  on  the 
part  of  the  defendant,  as  a  chemist,  in  compounding 
and  selling  an  article  for  a  particular  parpoae.  Had 
the  article  been  bonght  by  the  husband  for  his  own 
use,  and  the  action  been  brought  by  him  alone,  it 
cannot  be  doubted  that  it  would  hare  been  main- 
tainable.  Then,  if  the  article  be  purchased  by  the 
husband  for  his  wife's  use,  and  that  was  known  to 
the  defendant,  I  cannot  see  how  it  can  be  reason* 
ably  suggested  that  the  defendant's  duty  is  not 
ttie  same.  If  a  fattier  takes  a  prescription,  intended 
for  himself,  to  a  chemist  and  has  it  put  up,  and  then, 
instead  of  taking  the  medicine  himself,  gives  it  to 
his  young  child,  who  is  injured  by  taking  medicine 
which  is  too  strong  for  him,  the  chemist,  in  that 
case,  would  incur  no  blame  or  responsibility,  he 
having  been  led  to  suppose  that  the  medicine  was  for 
the  father's  usew  But  those  circumstances  would  he 
altogether  different  from  those  of  the  [veseat  cose. 
It  would  be  a  monstrous  thing  to  say  that  a  mar- 
ried woman,  receiving  an  injury  in  this  manner, 
could  hare  no  remedy  for  the  damage  done  to  her. 
I  Uiiuk  the  defendant's  duty  extended  to  the  wife, 
and  that  she  can  recover  for  a  direct  damage  done 
to  her,  joining  her  husband  in  the  action  for 
conformity's  san. 

Clbabbv,  B. — I  am  of  the  same  o^nion.  I  think 
the  declaration  shows  a  good  cause  of  action  on  the 
part  of  the  wife.  Taking  the  contract  itself,  no 
person  can  sue  on  it  but  a  party  to  it.  Lm^dg^  n 
Levy  is  in  point  That  objection  was  taken  ther^ 
and  the  answer  to  it  was  that  there  was  frand. 
There  is  a  complete  analogy  between  that  case  and 
tiie  present  one,  putting  the  fraud  in  the  former 
case  for  the  negligence  in  the  latter.  The  only  ques- 
tion is,  whether  the  facts  raise  a  duty  in  the  defen- 
dant to  nse  doe  and  reasonable  care  in  compound- 
ing the  article  which  he  represented  to  be  fit  and 
proper  for  nse,  and  capable  of  b^g  used  bj  the 
wife  without  injuir  to  her.  The  moment  that  that 
duty  arises,  there  is  a  clear  case  of  negligence  here 
on  the  defendant's  part  in  a  matter  in  which  there 
was  a  duty,  and  an  injury  directly,  and  not  remotely, 
arising  from  that  negligence  to  the  wife.  It  appears 
to  me  to  be  a  case  very  similar  to  Langndgt  v.  Levg. 

Judgment  for  the  plaintiff.   The  declaration  to  be 
ameadea  tu  agreed  ifwn. 

Attorney  for  the  plaintiffs,  J.  M.  DobeoOf  i,  Tork- 
street,  Fortman-square,  W. 

Attorn^  for  the  defendant,  Edteard  M.  Eorfi 
Llnccdn's-lnn-fldds,  W.a 

Hondoj/,  Nov.  8. 

CoinrBBA&B  tf.  Fabbies. 

County  Chvrt  a^^eai— Notice  to  produeeSufftciencn  nf 
— Cotte  of  appeal, 

plaintiff  brought  an  action  in  the  Citjf  of  London 
Court  to  recover  "  Twelve  months  rent  Jir  the  year 
186^  aad  ten  ehiUingi  arreart  of  rent  wu  previSiiify 
to  Jan.  1866,"  of  a  room  let  by  him  to  the  d^en^att 
vnder  an  q^ed  agreement,  said  to  be  conttttuttd  hg 
tieo  letters,  tne  one fnm  plaifUiff  to  defendant,  dated 
27th  June  1865,  the  other  an  at/eged  answtr  thereto, 
dakd  29M  Jims  1865>   Aeltoe  wat  tervt^on^th* 
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Ex.j  CONTBEJimB 

d^€iidcmt  to  pnduce  at  the  hearing  "  All  ktters 
retxivtd  by  you  (the  defendant)  from  tht  plaintiff^ 
relating  to  your  teRoncy  of  a  room  let  to  you  by 
plaintiffs  and,  in  parttoitar,  a  tetter  in  or  about 
Jan.  1 866,  retatiny  to  deduetiotu  yon  iD«r«  authorised 
to  make  from  the  rent  on  paying  the  tameP  At  the 
trial,  the  plaintiff  having  produoed  the  defendanCa 
letter  of  ths  2Xilk  Jum,  tha  learned  commiuioner  of 
ihe  coiiri  ruled  that  the  above  noljce  uoa  insufficient 
for  the  purpota  of  enabling  the  plaintiff  to  give 
secondary  evidence  of  the  contents  of  hta  tetter  of  the 
27th  June,  on  its  non-production  ^  the  drftmikaU,  and 
accordingly  nonsuited  the  plaintiff: 
Bdd,  on  appeal,  by  the  Court  f^f  Exchequer  (Kelfy,  C.B., 
(^anndi,  Pigott,  and  Cl^sby,  BB.)  that  the  ntling 
cf  the  Uamed  commissioner  was  wrong,  and  that  the 
notice  was  a  good  and  sufficient  notice  for  Ihe  produc 
tim  oftkeietUr  of  27th  June^  ««'  theritfort  the  pAiM- 
tiff  was  entitled  to  ju^nmt  and  to  a  new  trial! 

J?<fi/,  cdso,  that,  without  laying  down  aim  general  nte  on 
the  subject,  ihe  plaintiff  was  entitha  to  the  eoitt  of 
ihe  appeal,  it  being  a  matter  in  the  diteretioH  qf  the 
eottrt  under  the  partiailar  dreianstanea  of  each  ease. 

Gee  V,  The  XAncuhite  and  Yorkshire  Bailvay 
Company,  8  L.  T.Rep.  N.  S.  328  ;  Gff.i-  iV.  211 ; 
80  il  J.  11  Ex. !  aud  Schroder  v.  Ward,  7  JL  T. 
Bep.  N.  S.  82fi;  13  C.  B.,  N.  S,  410;  32  i.  7. 
150,  C.  P.,  cited  and  considered, 

Thii  was  an  appeal  by  the  plaintiff  below  to  the 
Conrt  of  Exchequer,  from  a  decision  of  the  ]ad|^ 
of  the  City  of  London  Court,  Mr.  Commiaaioner 
Km,  noDfoiting  the  pluoUfl  noder  the  following 
drcumstaaces : — 

The  action  came  on  for  trial,  at  the  City  of 
London  Court,  on  the  12th  April  last,  and  the  par- 
ticulan  of  the  plaintiff's  demand  stated  that,  "  the 
plaintiff,  Jc/ta  Charles  Conybeare,  of  2,  Cook'a- 
eourt,  Serle-street,  LincolnVinn,  claims  211.  10s. 
from  Mr.  Thomas  Farries,  of  Mr.  Laxton's,  I,  Child's- 
riace,  Temple  Bar,  for  twelre  month's  rent  of  cham- 
Den  at  6,  Essex-court,  Temple,  for  the  year  1866, 
and  for  lOi.  arrears  of  rent  due  previously  to  Jan. 
1866,  making  together  2U  lOs." 

Oq  the  17th  March  1869,  the  plaintiff  duly  serred 
vpon  the  d^entlant  a  notice  to  produce  in  the  fol- 
lowing terms : — 

Tftke  iioUc«,  that  Ton  am  reqnlred  to  prodaee  to  ths  oonrt, 
onthehearinff  of  this  oauaa,  all  lettns  recairad  by  joa, 
the  defendant,  from  the  ptuntiff  relating  to  your  tsnanay  of  a 
room  let  to  von  by  (h«  ij7aiiitijr  which  are  In  toot  posBeaeion 
<n  power,  and  in  nartlcniar  a  letter  reoeived  bj  70a  from  the 
^■utiir  in.  or  about  Jan.  1866  {reWting  to  oertajD  dedas- 
oons  which  ^on  were  antborised  to  make  froia  the  rest  on 
iuf  the  Bame),  and  which  letter  you  produced  in  evi- 
ee  on  the  8tb  Inst.  ;  also  all  oopies  of  letters  written  hr 
yon  nlating  to  tht  •aid  t«iMn«|f;  also  all  agrennwita  and 
copies  of  aereements  relating  to  the  sold  tetHUur  which  are 
Is  joor  poaseesion  or  power. 

When  the  cause  came  on  for  hearing  on  the  I2th 
April  1660,  the  plaintiff  stated  that  be  aonght  to  re- 
oorer  21/.  for  twelTe  months'  rent  of  a  room  let  by 
t|im  to  the  defendant  under  an  alleged  agreement, 
which  was  said  to  be  constituted  by  two  letters,  the 
first  being  a  letter  dated  on  or  about  the  27th  June 
1866,  from  the  plaintiff  to  the  defendant,  and  the 
other  being,  as  alleged,  an  anawer  thereto^  dated  the 
S9th  June  1865. 

The  plaintiff  having  produoed  Uie  letter  of  29th 
June  1865  from  the  defendant  to  him,  called  upon 
the  defendant  to  produce  the  alleged  letter  of  27th 
June  1865  from  the  plaintiff,  in  order,  on  the  defen- 
dant'* failing  to  produce  ^e  same,  to  gire  secondary 
aridence  of      contents  thereof. 

The  defendant's  counsel  objected  that  the  said 
BOtiee  to  produce  was  insufficient,  and  the  judge, 
heing  of  that  opinion,  refused  to  receire  secondary 
eridenoe  (rf  the  contents  of  the  said  letter.  And  the 
plaintiff  thmupon  elected  to  be  nonsuited. 
The  question  for  the  (pinion  of  the  Coivt  of  Ex* 


V.  Farktbb.  [Ex. 

chequer  is  whether  the  judge  oa|^t  to  bare  "^m'ttH 
the  aeoondary  erldence  or  not. 

The  following  are  the  pUintifTs  pcrinta  for  arga- 
ment:— 1.  That  the  notice  to  prodatn  Kt  out  in  the 
case  was  a  sufficient  notice  to  the  defendant  to  pro- 
duce the  plaintiff's  letter,  dated  on  or  about  the  27Ui 
June  18C5,  and  mentioned  in  the  aaid  case,  and  tbat 
on  the  nonproduction  of  the  said  letter  by  the  defen- 
dant the  plalBtiff  was  entitle^  to  give  seomdaiy 
evidence  thereof.  2.  That  tiie  general  part  <^  t« 
notice  whereby  the  defendant  was  required  to  pro. 
doce  all  letters  rec^ved  by  the  defendant  from  Uw 
plaintiff  "  reUting  to  your  tenancy  of  a  room  let  to 
yon  by  the  plaintiff  "  was  sufficient  notice  to  pro- 
duce the  particalar  letter,  since  it  does  not  appear 
that  the  d^endant  hod  ever  rented  any  other  room 
from  tiie  phuntiff,  except  the  room  the  rent  of  which 
is  expressly  claimed  by  the  plidntifTs  particnlxrt  d 
demand,  which  particulars  show  the  defendant  whit 
room  was  meant.   3.  That  the  general  part  of  the 
notice  requiring  the  defendant  to  produce  "all 
agrefiments  reh^g  to  the  sMd  tenancy "  was  i 
sufficient  notice  to  produce  the  letter  by  which  ths 
pUiintiff  offered  and  agreed  to  let  the  premites. 
the   rent  of  which  was  the  subject-matter  tt 
the  plaintiff's  claim,  and  which  letter,  coopled 
with  the  defendant's  reply  and  acceptance  oon- 
atttuted  the  tenancy  referred  to  in  the  notice  u 
"  Your  tenancy  of  a  room  let  to  you  by  the  [daia- 
tiff."   i.  That  the  particulars  of  the  pluntiiPs 
demand  of  2U  lOa.,  set  out  in  the  cose  f  which  parti- 
culara  expressly  limit  the  demand  to  "  twelve 
months'  rent  of  chambers  at  5,  Essex-court,  Temple^ 
for  the  year  1666,  and  for  arrears  of  rent  doe 
previously  to  Jan.  1866  ")  coupled  with  the  defenr 
dont's  knowledge  of  the  fact  that  he  never  rented 
any  tdiambers  from  the  plaintiff,  except  the  aud 
particular  room  at  Essex-court,  Temple,  and  that  the 
defendant  never  rented  any  room  from  the  plaindff 
till  after  Midsummer  1865,  sufficiently  p(unted  out 
to  the  defendant  that  all  the  letters  and  agreementi 
which  he  was  required  to  produce  must  have  been 
written  between  the  summer  of  1865  and  the  clow 
of  18G6,  and  that  the  particular  letter,  or  other 
documents,  constituting  the  original  agreeosent 
of  letting  must  have  been  dated  about  Midsnmattf 
1865.   6.  Tbat  the  notice  to  produce,  while  particii' 
larisiug  one  single  letter  (the  date  of  which  had 
become  known  to  the  plaintiff  from  its  having  been 
produced  in  court  by  the  defendant  nine  days  before 
the  date  of  the  notice),  ^tinguisbed  such  letter 
from  the  letters  constituting,  and  from,  the  "  agree- 
ments relating   to  the  said  original  tenancy' 
(commenced  in  1865),  by  pointing  out  the  date  of 
such  letter  as  of  1866,  and  by  further  describing  U 
as  merely  relating  to  "  certain  deductions "  whioi 
the  defendant  was  "  authorised  to  make  from  the 
rent,"  arrears  of  which,  doe  before  the  commence- 
ment  of  1866,  are  expressly  mentioned  ia  w 
particulars  of  the  plaintiff's  cUim. 

C.  S.  Bowen  for  the  appellant.— The  point  is 
whether  the  notice  which  was  served  on  the  de- 
fendant, calling  on  him  to  produce  at  the  hearing 
of  the  action  in  the  City  of  London  Court  "aU 
letters,  &c,  relating  to  his  tenancy,**  was  or  nrt 
a  sufficient  notice  so  far  as  it  related  to  the 
duction  of  n  particular  letter,  viz.,  that  of  the  STu 
June  1865,  mentioned  in  the  case,  so  as  to  entitle 
the  plaintiff,  on  its  non-production,  to  give  secoB- 
dary  evidence  of  its  contents.  It  ia  contended  00 
the  plaintiffs  part  that  it  was  a  good  and  Bufficint 
notice  for  that  purpose,  and  tut  Its  gcnerab^ 
was  not  limited  by  the  apecifle  mention  of  U* 
letter  of  Jan.  1 866.  (He  was  sti^pcd  bj  the  coai^ 
who  called  on) 

-JKeflf)  f«  the  lespondeDt— The  o^^of  giriiV 
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Ex.]  Tara  v.  Hodov  xm  avothsb.  [Ex.  Ck. 


•  notice  to  piodace  Is  to  set  oat,  and  bring  to  the 
■ttentioa  at  the  party  served  with  it,  the  particalar 
documenta  required.  This  notice,  like  all  other 
inch  documents,  must  be  taken  in  connection  with 
the  claim.  It  is  clear  that  it  does  not  refer  to  the 
ereatioK  of  the  tenancy  in  1865.  It  says,  "  relatinft 
to  your  tenancy  "  generally,  and  then  it  goes  on  to 

Xn\y  particnlarise  one  letter  only,  and  that  is 
er  dated  Jan.  1866,  relating  to  certain  deduc- 
tkma  the  defendant  was  authorised  to  make  from 
Ms  rent  upon  paying  it.  The  cWm  is  for  a  year's 
rent  in  ISC6.  The  effect,  therefore,  of  the  notice 
vas  such  as  obviously  to  direct  the  attention  of 
any  reasonable  man.  not  to  the  letters  at  the 
time  of  the  Creation  of  the  tcnnncy  at  Midsummer 

1865,  but  to  letters  in  18CG,  relating  to  deductions 
or  allowances  from  tbe  rent  for  that  year.  Had 
the  notice  been  entirely  general  in  its  terms,  the 
defendant  mifcht  well  have  been  puzzled  by  it ; 
but  when  it  goes  on  to  specify  the  particular  letter 
of  Jan.  1866,  he  might  le^timately  and  reasonably 
nqmose  that  it  could  have  no  reference  to  a  letter 
of  June  1665.  It  is  labmitted,  therefore,  that  the 
■otiee  i«  bad,  and  tiiat  the  ToUog  of  tiie  learned 
oommiBioDer  was  cMxee^  and  thtt  this  luteal  mvat 
be  fismissed. 

Eellt,  C.B. — I  am  clearly  of  <^>inion  that  thia 
notice  was  a  good  and  soffituent  notice  for  the  par- 
pose  of  the  prodoction  by  the  defendant  at  the  trial 
of  the  letter  in  question,  namely,  that  written  by 
the  plaintiff  to  the  defendant  on  tbe  27th  Jane 

1866.  The  object  of  «nch  a  notice  Is  to  inform  the 
party  what  documents  he  is  required  to  produce. 
Here  tbe  notice  is  clear  and  precise,  *'  You  are  re- 
qnired  to  produce  aB  tetUra  received  by  you,  the  dtfai- 
dm,  from  tlie  plaintiff  relating  to  your  tenancy  of  a 
loom  let  to  you  by  the  plaint^,  which  are  in  your 
possooeioo  or  power;"  together  also  with,  as  it  pro-- 
oeeds  to  specify,  a  particular  letter  relating  to  cer- 
tain deductions  from  the  rent.  Looking,  too,  at  the 
very  recent  period  at  wbich  the  first  letter,  which  ia 
llie  one  required  to  be  produced,  waa  written,  it 
vooU  be  nmeaaenable  to  mppose  that  tbe  defen- 
dant  could  have  been  puszted  or  mistaken  with 
ngw4  to  the  necessity  for  its  production.  I  think 
t&e  learned  commnslouv  of  the  court  below  wai 
VNiig,  and  that  our  judgment  abooM  be  in  favour 
ttf  tiH^pdlant;  aadthaAhe  ii  entitled  to  ■  nev 
triaL 

GunmL,  B;— I  m  eutirely  of  the  lame  i^nioD. 

PreoTT,  B.— I  also  am  of  the  same  opinion.  Of 
what  use  would  it  be  to  give  a  defendant  notice  to 
produce  all  letters  and  documents  in  bis  poasetsiMi 
lelating  to  a  particular  matter,  if  it  were  requirite 
■laotogo  kito  details  and  to  give  the  datei  and 
pirtienUn  ftf  all  of  them. 

CEaasBT,  B.  ooBcnnBd. 

JSmmb  then,  for  the  anpriUmt,  anlied  itx  tiw 
coiti  of  the  aiqieal,  on  the  audiMity  of  tbe  case 

in  the  Common  Pleas  of  S&roder  v.  Wtml,  7  L.  T. 
Ben.N.S.82S;  18  C.  B.,  N.  S.,  410 ;  S2L.J.15(^ 
C.  r.  No  doubt  in  a  prior  esse  in  the  Exchequer  (rf 
Gee  and  othert  v.  7^e  LaHCOBhire  and  yorlahin  Bail' 
mnraitiqMRt^SL.T.Bep.N.S.  828  ;  6H.AN.S11; 
Mlb  J.  11,  Ex.,  thia  court  held  that,  where,  on  an 
meal  from  a  County  Court  ot  the  City  of  Londou 
Owrt,  anew  trial  Is  ordered  tm  tbe  ground  nds- 
directioD,  the  court  would  not  give  coeta  to  the 
moeetrful  appelant;  but  the  Court  of  Common 
Pleas,  in  the  subsequent  case  flnt  above  mcsi- 
tioiied,  after  baring  taken  time  to  consider  tbe 
point,  and  having  bad  the  decision  of  thia  court  in 
Gmy.Tkt laacoMkirt  <md  YarkMre Bailttag  Ctmp^ 


brought  to  their  notice,  laid  down  and  acted  on  a 
directly  contrary  rule,  and  h^  that  an  appellant 
from  a  decision  of  the  County  Court  who  succeeded 
in  his  appeal,  was  in  all  cases,  except  under  snb- 
Btantially  exceptional  circumstances,  entitled  to 
the  costs  of  the  appeal,  even  though  a  new  trial 
might  have  been  obtained  on  the  ground  of  mis- 
direction :  (See  the  judgment  of  the  court,  de- 
livered by  Willea,  J.,  at  p.  iU  of  13  C.  B.,  N.  8.) 
It  was  moat  desirable  that  tbe  practice  <rf  the 
courts  in  this  matter  should  be  the  same. 

Kemp,  for  the  respondent  contra  (being  called  onX 
must  teave  the  matter  in  the  hands  of  the  court. 
At  the  same  time,  he  contended  that  tfa«8  waa 

nothing  to  take  tbe  present  case  out  of  the  ordinary 
mle  of  practice  which  had  prevailed  in  this  court. 
But,  at  any  rate,  a  new  trial  having  been  directed, 
the  justice  of  the  case  would  befairly^et  by  ordering 
that  tlio  costs  of  this  appeal  should  abide  the  event 
of  sacb  new  trial. 

Eellt,  C.  B.— I  think  the  appellant  should  have 
his  costs  of  this  appeal.  In  expressing  that  opinion 
I  do  not  at  all  mean  to  lay  down  any  general  rule  on 
the  sabject.  I  do  not  either  adopt  to  its  full  extent 
tbe  decision  of  the  Court  of  Common  Fleas,  in  the 
case  which  Mr.  Bowen  haa  cited  of  Shroder  v.  War^ 
nor  do  I  mean  for  a  moment  to  aay  anything 
against  it.  I  think  it  is  a  matter  wUch  d^iends 
upon  the  discretion  of  tbe  court  xaAat  the  pirtLenlar 
circumstances  of  each  case. 

CuAKHSLL,  FiGon,  aud  CuiAfBT,  BB.,  oao.- 
curred. 

Judgment  for  the  app^ant,  a  ntw  trial  dirtetadf 
with  eoatt  of  the  appeal 

Attorney  for  the  appeDaot,  H.  F.  Pain,  Tn-k- 
cbambers,  York-buildings,  Adelphi,  W.C. 

Attorney  for  the  defendant,  Jones,  5,  £Tew-jjm, 
Strand,  W.C. 


SXCHEQTTEIl  CHA2CBXS. 

Boported  bj  T.  W.  Bavudxu.  dA  H.  W.  HcExLua,  Bsqc*.. 
Baiiisten.aUlAW, 

■sums  TBom  ram  oomnnt  vuas. 
Tbssd^,  Nov,  80. 

(Bcfm  KnxT,  C.  B.,  Chaiiitbll,  B.,  Mmllom,  S,, 
FiooR  and  CLsaSBT,  BB.) 

T&BB  V.  HODOS  AXD  ASOHIBS. 

Affreement  for  a  lease  and  a  morUjage — Momy  ad- 
vmced  on  the  aeeuri^  of  pnmiaea  md^fixtin^^ 

Egvitabk  mortgagee. 

'ITte  plaintiff"  entered  into  on  agreen-ent  with  oiu  JBamme 
to  grant  him  a  leaae  of  premitee  at  a  certain  rsN< 
for  twenty  ymrt  vpcn  certain  conditions;  Barroum 
agreeing  to  pag  lOOOL  on  t&e  granting  of  the  teattf 
and  to  Jit  vp  the  prenuaei  to  phintiff't  aatie^fiielim 
toiiAin  a  certain  time.  Upon  payment  of  the  eonniferi- 
ation  mmu^,  the  premises  being  fitted  up  ae  aforetaii, 
the  plaintiff"  undertook  to  grant  the  eaid  leaae  witk 
eovenanls  mentioMd.  And  it  woe  further  provided 
that  the  pkUtUiff  should  lend  Barrows  vpon  the  secari^ 
"of  the  eaid  premiate  to  fitted  up,"  1000/.  for  fw* 
years.  Barrowa  entered  into  possession  and  defy  ptt 
vp  theJixtwreB,  hut  at  his  desire  no  lease  was  gnrnte^ 
and  no  monej/  waa  paid;  Barrows  became  bankrupt, 
and  under  an  order  of  the  Bankruptcy  Court  aia 
aeeignee,  one  of  the  defendants,  severed  and  removed 
ihejittu^ : 

Held,  affirming  the  decision  of  the  Court  of  Conmm 
Pleas,  in  an  action  to  recover  the  fittings,  that  there 
was  an  egnHabU  contract  bebfitm  tie  phdnt^  mad 
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Barrotot  Im  which  (Ac  premiMtM,  togttktr  with  the  Ae- 
tMTU,  had  become  pbwdiff't  leairi^  /«r  the  lOOOJ^ 
adcaaced  bj/  him ,-  that  the  plaintiff  wot  in  the  poeitioa 
ttf  OR  eqaittdfb  morttfogte ;  and  tMt  fka  dffendmtt  die 
imigmet,  had  no  ri^t  to  tkejixtmree. 

ma  wu  an  appeal  noder  the  proriiiona  of  the 
Common  Law  Procedure  Act  1854,  agaiiut  the  de- 
ciflion  of  the  Court  of  Common  Pleas  in  diacharging 
a  rale  of  that  court  obtained  by  tbe  defendanta  to 
show  canu  whj  a  rerdict  should  oot  be  entned  for 
them  apon  points  reserved  at  tbe  trial. 

Tbe  declaration  in  the  action  was  as  follows : 

1st  coant :  Vor  that  the  defendants  broke  and 
entered  the  plaintiff*!  boase  called  tbe  Gray's-inn 
Bestaorant,  No.  19,  High  Holbom,  in  the  coonty  of 
Middlesex,  and  tffoke  to  pieces,  damaged  and 
destroyed  tbe  same,  and  severed,  removed,  and  car- 
ried away  the  fixtures  of  tbe  plaintiff  therein,  that 
is  to  say,  tavern  and  luncheon  bar  flttiogs,  &c., 
and  converted  the  same  to  tbe  defendants*  own 
use,  and  wrongfully  deprived  the  pUiutifl  of  the 
Dse  and  possession  thereof. 

2nd  count — And  for  that  the  defendants  con- 
verted to  their  own  use  and  wrongfully  deprived 
the  plaintiff  of  the  use  and  possession  of  his  goods 
(to  wit),  goods  of  the  same  descilpUon  as  the 
articles  in  tbe  first  count  mentioned. 

8rd  coaoL— And  for  that  beretofwe  (to  wit)  on 
tbe  18th  Dec  1867.  the  plaintiff  being  lawfolty 
possessed  of  the  premises  in  the  agreement  herein- 
after mentioned,  an  agreement  was  made  and 
entered  into  between  the  ^ilaintiff  and  Joseph  Grimes 
BaiTowa  as  follows,  that  is  to  say : 

Acreansot  mads  th«  16th  D«c.  1BS7  betweea  Eobert 


(dMot,  of  tbe  otbcT  part,  wlwrabr  the  isid  Robert  Pklner 
T«bb  agreM  to  emit,  sad  the  said  Joseph  Oriniea  Barrows 
to  take,  ft  teralrlag  lease  of  the  Gnj's.fnn  Bsatftiinuit, 
No.  19,  High  Holborn,  oomprlsinir  the  gronad-lloor,  bese- 
Biest,  with  the  kitenen  and  scnllerj  under  Or^s-lna 
chambers,  tbe  pantty  or  larder  in  the  nrd,  .the  ooal  eeUsr 
■diolning,  mler  elomtm  la  the  area,  ud  the  Joint  use,  with 
otoer  tenants,  ot  the  a4)olnin)r  premtaea  for  the  time  Ming, 
of  the  mid  Bobert  Fahner  Tebb,  his  exeeotors,  adminls- 
faaiors,  or  asdnis,  of  the  back  area  and  yard,  at  the  clear 
net  rent  ot  3?0t.  per  aunnm :  also  the  small  oflloe  on  the 
cronnd  floor  tn  Orar'inn.chambers  (prevloiuly  ooonided  br 
Mr.  Hollowaj),  ana  the  two  rooms  or  ofllcei  on  the  third 
floor  over  the  Oraj's^inn  Bestaonut.  at  the  dear  net  cent 
ot  SOL  per  annum,  for  the  term  ot  twenty  years  from  tbe 
SMh  June  1886,  low  the  lest  tonxteeD  dara  thereof,  npon  Ute 
following  oonoltfons:  Tbe  said  Josepp  Grimes  Bairowa 
acTMs  to  pay  the  Mid  Bobert  Palmer  Tebb.  Us  axeei^ors, 
adminiatratora,  or  assigtis,  the  aom  ot  lOOOI.  on  iia  granting 
ol  the  above  lease  ot  the  above-described  rrmiiltns  beiur 
the  oonsidetatlon  tor  the  same,  also  to  fit  np  the  mm 
premises  forthwith  in  a  snbetantlal  sad  approprlata  manner 
as  a  flrtt-dass  loiudiean  bar  and  restanrao^  such  fittings  to 
be  of  the  valoe  of  SOM.  at  least^and  to  be  oomplet«d  to  the 
aatistectioa  of  the  said  Bobert  nlmer  Tebb,  bis  execntors, 
administrators,  or  assigns,  <m  or  before  the  11th  Feb.  next, 
and  in  this  respect  time  shaU  be  ot  the  esaenoe  of  the  oon- 
teaet.  And  npon  psjment  of  the  Hid  eonatderation-moaev, 
the  said  premises  being  fitted  ap  as  aforesaid,  the  mid 
Bobert  Palmer  Tebb,  his  execatora,  administratois,  or 
assigns  will  grant  tbe  said  lease,  snch  lease  and  ooonterpart 
to  be  prepared  by  tbe  soUedtor  of  the  ssU  Bobert  ^uner 
Tshb,  at  the  ezpanae  Ot  the  Mid  Joseph  OrimM  Barrows, 
and  to  contain  similar  ooronants  to  tnose  in  the  original 
ISBse,  under  which  tbe  said  Bobert  Palmer  Tebb  holda  the 
■Sid  premises,  and  also  a  covenant  for  the  lessee  not  to  nn- 
dwM  or  assl<a  the  Mid  premtae,  or  any  part  therecrf, 
wlthoatths«m«SBt,inwTWng,of  the  Mid  Robert  Palmer 
Tsbb,  his  exeeatMiu  administrators,  or  assigns,  first  had 
and  obtained.  And  further,  that  tbe  s^  Joseph  Grimes 
Bawowa  Aia  not  do,  or  sufftar  to  be  dose,  anyttlnr  that 
■aU  be,  or  grow  to  be,  aa  annoyance  to  tbe  adjoining 
ftsaants,  nor  anything  that  shall  endMiger  or  entail  the 
withdrawal  of  the  Uoenoe  of  the  Mid  pr^aea  by  themagls- 
trates.  (The  agreement  also  contained  provMons  sa  to 
yamnt  «l  Mat,  fawmuce,  sates,  and  taw.)  And  the 
said  BobSBt  Palmer  Tebb  agroM  to  lend  or  obtain  for  the 
■aid  Joasph  Qilmea  Banows,  opon  aeoorl^  of  the  Mid  pro- 
Blsw  so  fitted  oot  aad  Uoonsad,  the  sum  of  lOOM.  tot^Ota 
tamof  twoysata  IMmCbiWiinBS  1817,  at  5  perosnt.pM 
sjnom  interest  I  ths  Mid  Joseph  Ortnus  Barrowa  to  have 


three  months' additional  interest  in  lieu  of  notice.  Indit 
is  slso  provided  tliat  if  the  leeeee  snail  asslgii  or  HBtoist 
the  Mid  premiaM  before  tbe  expiation  of  tbe  mid  t«o 
years.  It  is  agreed  that  the  Mid  mortnge  of  lOOOL,  with  in- 
tereet  thereon,  diaU  be  Mid  off  and  discharged.  Anditis 
herel^  mntoaUy  agreed  by  and  between  the  said  partiM  Ost 
if  the  s^  Joeeph  Orimea  Bsrrowa  shall  &il  to  carry  ontllt 
or  any  of  the  stlpnlationa  and  oonditianB  beitni  nraitilsnl, 
or  BhfHiM  the  rent  remain  unpaid  beyond  fifteen  days  froM 
any  qnarter  day,  or  should  the  said  premiaM  not  H  fitted 
up  in  the  manner  and  within  the  time  bereinbelarB  itrteL 
or  should  the  same  become  vacant  or  otherwise  discoutinnBd, 
or  not  be  coadoeted  in  tbe  ordinary  way  aa  a  rMpaetaUl 
rastamaat  and  Inncheon  bar,  then,  in  each  or  say  of  nth 
oases  It  ahsll  be  lawful  for  the  aafd  Bobert  Fslmv  Telib  to 
enter  and  take  possesaion  ot  the  premises  withoot  the 
neoesait^  of  any  formal  pcooeM  at  law,  in  sa  fnO  sad  eoai- 
^ataaaManaraatf  this  anasment  had  never  bssa  «M«ed 
bito.  Aa  witassa  the  tofls  d  the  ssid  jartlM  flw  dsy  saJ 
year  first  bmiabctea  wiittan. 

And  the  pUtntitr  then  dellTcred  poiHMioa  of  the 
said  premisea  in  the  aaid  agteement  mentumed  to 
the  said  Joseph  Grimes  Barrows,  nndw  and  I7 
virtue  of  the  said  agreement ;  and  be  entered  into 
the  said  premisea,  and  became  and  waa  posstned 
thereof  under  and  by  Tirtoe  of  the  said  agreement 
as  tenant  thereof  to  the  jdaiotiff,  the  revetsioBaiy 
estate  and  interest  thet^  aubject  to  the  «H 
tenancy  Hun  helon^ng  to  the  plahitiff;  and  the 
■aid  Joseph  Grimes  Barrowa,  under  and  by  virtna 
of  the  said  agreement,  and  in  performance  thereof 
on  hia  part,  fitted  np  the  said  premiaei  in  a  iib- 
ttantial  and  approptiato  manner  aa  a  flnt-dm 
lundieon  bar  and  lestanmnt,  with  divers  ^i|>o- 
priate  and  snbetaotial  fitting*  of  greet  nine  (to  wit) 
of  the  raloe  ol  lOOOt ;  and  afterwards,  and  wUlit 
the  said  Joeeph  Grime*  Barrows  wa*  ao  posseased 
of  the  said  premises,  and  during  his  tauuDcy,  and 
whilst  pluntiff  was  ao  entitled  to  tbe  revenioa  d 
and  in  the  said  premises,  fixtures,  and  fittlDg*,  nb* 
iect  to  the  said  tenancy  of  the  said  Joseph  Grimes 
Barrowa,  under  tiie  Mud  igreement>  the  atfendania 
wrongfully  eeTered  and  removed  tike  uaA  flxtuai^ 
and  carried  away  and  converted  the  same  to  that 
own  use,  and  in  so  doing  broire  to  pieces,  damage! 
and  destroyed  divers  puts  of  the  *aid  house  and 
premises,  whereby  plaintiff  was  greatly  iojnnd, 
prejudiced,  and  aggrieved  in  hia  aaid  reverskaoy 
estate  and  Intereat  in  the  said  pnmiaeB.  flxtare^ 
and  fittings ;  and  the  aaid  flxturea  and  flHi««* 
became  and  w^  wholly       ***  and  tbe  Mid 

bonso  and  premise*  were  much  lesaeoed  in  value 
to  the  plaintiff,  and  the  plaintiff  wu  and  i*  other* 
wise  injured. 

And  the  pl^nUff  claims  1000/. 

The  fbUowIng  were  the  phea:  1.  Kot  gdl^. 
2,  8,  and  4.  Traverses  d  tbe  plaintiff**  proper^  in 
the  boaae  and  flxtnrea  and  good*.  5.  And  for  a 
furtiier  plea  as  to  so  much  of  the  third  count  ai 
complain*  of  the  defendant's  severing,  remoring, 
carrying  away,  and  converting  the  said  fixture*  and 
fittings,  the  defendanta  *ay  that  the  phdntifl  had 
no  such  tntoeat  in  tiie  aaid  fixture*  and  flttiags  as 
aUeged.  6.  And,  for  ■  further  plea,  the  defendaBtl 
say  that  before  any  of  the  aaid  timefl  when,  Ac, 
the  said  Jose^  Grime*  Barrow*  became  and  was 
duly  adjudged  bankrupt  undtf  and  by  vktue  of  the 
sUtate  in  snch  case  made ;  and  at  the  time  be  so 
became  bankrapt  he  had,  hy  the  cooaeat  and  pe^■ 
mission  of  tbe  plaintiff,  the  true  owner  Umco^ 
his  possession,  order,  and  dinioaltion  diver*  good* 
and  chattel*  (to  wit)  the  aUeged  fixture*  in  the 
first  count  mcatiMied,  and  the  goods  in  the  tKOM 
count  mentioned,  and  the  alleged  fixture*  and 
fittings  in  the  Sid  count  mentioned,  wliereof  he  was 
reputed  owner,  and  whereof  he  had  taken  upon  hbiH 
mat  tiw  sale,  attention,  and  diapoiitioa  a*  owMr. 
And  the  Court  of  Bankrnptey,  ddly  authorised  lU 
that  behalf,  Uien  duly  ordered  tiie  same  to  be  soU 
and  di*po*ed  of  for  the  benefit  of  tbe  creditors 
the  *aid  bankmpt  under  the  Mid  bankraptoy :  and 
thampon  Uie  dflfendAn^  I)ft^Hodn»M  m 
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(be  Milffnee  of  the  estate  and  eflFects  of  the  uld 
Joseph  &i[i)eB  Barrowa  under  the  said  baalcroptcy, 
the  defendant  Frederick  Cutten,  as  his  servant 
and  by  bis  command,  sold  and  disposed  of  the  said 
goods  and  chattels  for  the  benefit  of  the  said  credi- 
tor!, under  the  said  bankruptcy,  under  and  In  -pur- 
nuoeof  the  said  order,  and  in  so  doing  necessarily 
aod  unaroidably  did  what  ia  complained  of,  doing 
no  more  than  necessary  and  lawful  in  that  behalf 
which  are  the  supposed  trespasses  and  grierancea  In 
the  declaration  mentioned. 

The  platntifF  joined  issue  on  the  defendant's 
pleas. 

The  ftdlowlng  is  »  statement  of  the  case. 

Theplaintiff  ia  an  auctioneer  or  estate  agent,  at 
189,  Cheapside;  the  defendant  Hodge  is  a  gas 
chandelier  manufacturer,  carrying  on  an  eztensire 
bo^en  at  100  and  101,  Hatton -garden,  Middlesex, 
and  is  the  assignee  of  one  Joseph  Grimea  Barrows, 
abaDknipt.  The  defendant  Cutten  is  an  auctioneer, 
■t  Bl,  Basinghall-street,  in  the  City  of  London. 

On  the  i8th  Dec.,  18(i7,  the  agreement  set  forth 
is  the  third  count  of  the  declaration  was  made  and 
ealand  Into  between  the  plaintiff,  of  the  one  part, 
and  Joseph  Orimes  Barro«8,  of  20,  Park-place 
West,  Liverpool-road,  in  the  coanty  of  Middlesex, 
wins  and  spirit  merchant,  of  the  other  part. 

TbB  said  Joeeph  Grimes  Barrows  took  immediate 
poisesdon  of  the  premises  at  19,  High  Holbom,  in 
die  said  agreement  mentioned,  and  known  as  the 
Oray's  Inn  Restaurant. 

At  the  time  the  said  Joseph  Grimes  Barrowa  took 
pOBSessioQ  of  the  said  premisea,  the  same  had  been 
recently  rebuilt  by  the  plaintiff,  and  the  said  Joseph 
Grimes  Barrows  immediately  troceeded  to  fit  tne 
snne  with  fixtures— including  those  which  are 
the  subject  of  this  action— «b  a  restaurant,  in  pur- 
nance  of  the  terms  contained  In  the  said  agreement. 

The  lease  in  the  said  agreement  mentioned  was 
not  eiecated,  nor  was  the  conaideratlon  of  1000/.  in 
part  paid  for  the  same,  nor  was  a  sum  of  1000/., 
or  any  sum.  In  fact,  advanced  by  the  plaintiff  to  the 
said  Joseph  Grimes  Barrows  ;  but,  after  the  said 
Joseph  Orimes  Barrows  had  fitted  up  the  said 
innUses,  the  i^^ntiff  at  his  request  inspected  the 
same,  and  expressed,  his  satisfaction,  and  told 
Barrows  that  he  was  ready  to  grant  him  the  lease 
wbenerer  required,  and  the  plaintiff  asked  Barrowa 
to  take  up  tTie  lease.  Barrows  replied,  tiut  he  did 
not  wish  to  take  it  up  just  then,  as  he  could  deposit 
the  agreement  at  a  security.  At  the  request  of 
Barrows  the  plaintiff  wrote  him  a  letttf. 
_  Afterwards  Barrows  applied  to  the  plaintiff  for 
liberty  to  assign  the  agreement  by  way  of  mortgi^^ ; 
bat  the  [duntiff  refused  his  consent  till  the  lease 
had  been  taken  up.  The  plainUff  consented  to  the 
stieement  being  deposited  as  a  security,  subject  to 
his  cl^m  of  1000/.   Barrows  never  paid  any  rent. 

On  the  15th  April  1868,  the  said  Joseph  Qrlmes 
Barrows  was  adjudicated  a  bankrupt  upon  a 
creditor's  petition. 

On  the  5th  May  1866,  the  defendant  Hodge  was 
•ppidnted  creditor's  assignee  of  the  estate  and  effects 
« the  said  bankrupt,  of  which  be  immediately  pro- 
ceeded to  take  possession. 

The  only  estate  given  up  by  the  bankrupt  to  his 
assignee,  was  the  goods,  fixtures,  fittings,  stock  in 
teade  and  effects,  on  the  premises  at  19,  Hifirh  Hol- 
Iwm,  ud  an  application  was  made  to  the  Court  of 
Bankmptn'  for  an  order  under  section  125  of  the 
Bankntpt  Lair  Consolidation  Act  1649. 

Tins  «der  was  granted,  and  was  in  the  votds 
■Bd  figures  following : 

Ik  ibe  Loxdov  Covht  of  Bakkrcttct. 
a  the  matter  of  Josoph  Qvtmea  Barrows,  of  Hlxli  Hol- 
Mn,  in  the  ooontr  of  HiddleMx,  liceuMd  vlotwUer, 
bnkrvpt. 

Befora  Ur.  CommiMioner  Qoulbubm. 
nwrnac  Oio  abOTe-named  Josepb  Orimes  Barrows  was 
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anjadged  bankrapt  fa;  this  oonrt  ttvon  a  petition  dnXf 
filed,  and  nlierwa  Darid  Hodge  Is  Ota  asaignee  dulf  ap- 

C'  it«d  and  cIiomii  of  the  estate  and  slfocta  of  the  safil 
knipt.  Now  upon  the  appUoatioii  of  J<du  Evuu^ 
solicitor  of  the  said  asaiKiiee,  and  upon  naMng  tb* 
affldarit  of  th«  said  John  Etbob,  iwom  on  tha  18th  Kaj 
1888,  and  the  proc^edinga  herein,  the  court  doth  ftad  iwa 
at  the  time  wbea  the  same  Joseph  Orimes  Barrowi  became 
binkmpt,  he  had,  by  consent  and  permiasion  of  Bobert 
Palmer  Tebb,  who  claims  to  be  the  tme  owner  thereof,  in  tfas 
pOBsenL-m,  order,  and  dlBporition  of  him  the  said  Joseph 
Orimes  Burowa,  the  goods,  chattels,  flxtares,  fittioes,  and 
eSects  mentioned  in  the  cataltwne  marked  A,  and  bein; 
In,  apon,  or  abont  the  premises  19  and  90,  High  Holbonif 
in  the  ooontv  of  Middleus,  known  as  the  Qmy'a  Inn 
Bestaarant,  of  which  trooda,  chattels,  flrtnres,  flttingg,  uid 
eff^B  the  aaid  Joeepb  Orimes  Barraws  was  the  vepntod 
owner.  And  the  court  doth  order  that  the  mma  be  aoU 
and  diaposed  of  by  the  sold  sssignee,  for  the  benefit  of  the 
creditors  of  the  said  Joseph  Orimes  Barrows. 

W.  HAturr,  Acting  Conusissiouer. 

The  defendant  Cutten  examined  the  aaid  goods, 
fixtures,  fittings,  and  effects  at  Nos.  19  and  20,  High' 
Holborn  aforessid,  and  caused  a  -cat^ogue  of  the 
same  to  be  prepared,  and  adrertlsed  Uiem  to  be  sold 
by  auction  on  the  20th  May  1868. 

Immediately  upon  the  sale  imng  advertised  the 
plaintiff  caused  to  be  serred  upon  the  defendants  & 
notice  to  the  effect  that  be  claimed  the  lots  num- 
bered I  to  21  inclusire,  and  lots  128,  129,  and  I3L  in 
the  said  catalogue,  and  cautioning  the  defendants 
not  to  sdl  the  same. 

The  defendants  neverthdess  mM  (he  whole  of  the 
lots. 

The  order  of  the  Court  of  Bankruptcy  authorising 
the  defendant  Hodge  to  sell  was  read  at  the  sale,  in' 
the  presence  of  the  plaintiff. 

The  plaintiff  himself  bought  all  the  fixtures,  riz., 
lots  1  to  21,  and  the  same  wore  nerer  severed.  The 
other  fixtures  and  fittings  were  sold  by  defendants, 
to  be  seTered,  and  were  purchased  different  pur- 
charfers,  and  severed  by  such  purchasers  from  tiie' 
premises. 

The  defendant  Hodge  paid  rent  of  the  said  pre- 
mises up  to  March  1868.  He  afterwards  renounced 
the  wreement  for  a  leas^  pursnant  to  sect.  131  of 
the  24  &28  Yict.  c.  134,  and  dellTexedup  the  key  cS 
the  premises  to  the  plaintiff. 

The  plaintiff  then  brought  this  action  to  recorer 
the  value  of  the  fixtures  claimed  by  him,  and  also 
damages  for  the  trespass  to  the  premises,  and  for 
alleged  injuries  to  his  reversion. 

This  action  was  tried  at  Westminster  Hall  on  the 
28th  Kor.  1868,  before  Mr.  Justice  Montague  Smith 
and  a  common  jury,  when  after  the  eridence  had 
been  gone  into  it  was  agreed  that  the  verdict  should 
be  entered  for  the  plaintiff  on  the  first  and  second 
coonta,  damages  150/.,  being  the  money  realised  at 
the  said  sale  for  the  fixtures  sold  by  the  defendants  ' 
and  also  for  the  plaintiff  on  the  thii^  count,  damages 
IDA,  being  the  agreed  amount  of  damage  done  to  the 
premises  by  the  removal  of  the  fixtures,  with  leave 
for  the  defendants  to  move  to  have  the  verdict 
entered  for  them,  the  court  to  draw  conclusions  of 
fact. 

The  coart  was  accordingly  moved  by  Mr.  Mon- 
tague Chambers  in  Hilary  Term  1869,  and  a  rule 
nisi  granted  upon  certain  grounds  therein  set  forth, 
and  of  which  the  following  ia  a  copy  : 

Iir  TKB  CoxHOR  Plus. 
HIlai7  Tern,  in  the  32nd  jear  of  the  reign  of  Qoaeti 
Tiotorla. 

Tbib  against  BoDoi  ahd  Akothsr. 

Friday,  15th  Jan. 
Upon  reading  the  reoord  of  the  Nisi  Prlns  trial  between  the' 
said  parties,  it  is  ordered  that  the  plaintiff,  upon  notice  of 
this  rule,  to  be  given  to  him  or  his  attorney,  shall  shew 
cause  to  this  conrton  Thtuaday  next  why  the  verdict  fonnd 
for  him  on  the  trial  of  this  cause  at  the  slttlnn  after  hut 
term,  holden  at  Westminster  Hall,  In  and  for  the  count?  ot 
Hiddlesez,  should  not  be  set  aside;  and  instead  thereof  a 
verdict  be  entered  for  the  defendanta  on  one  or  all  Uie 
counts  of  the  declaration  pnrsuant  to  leare  leeerred  on  the 
grounds  : 

1,  Tlut  tJiere  was  no  eTidsnoe  of  plsiatUTa  poaass^op  ot 


Tbbb  r.  Hodob  aks  ahotubb. 
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Uie  piemiwB  or  goods  to  support  the  flrat  ooant  or  tha 
Moond  conot  of  the  decIanLtion. 

2.  TbtA  plaintiff  waa  not  mortgagee  either  at  Uw  or  in 
eqnitj. 

3.  Ttat  the  goods  were  in  the  order  and  diapOBiUon  of 
tha  bankrupt  with  the  content  of  the  true  owner  thereof, 
within  the  moaniiiK  of  tbel25Ui  section  of  the  Buukmpt 
Xiftw  Couaolid&Uor.  Act  1S40,  and  that  the  order  in  banJc- 
rnptcy  juetifi«d  the  defendantA  in  selling,  and  reliered 
tbem  from  all  responoibilit;  in  the  matter,  the  plaintiff 
having  of  his  own  accord  sutuected  himEelt  to  the  proTi- 
flions  of  section  125  of  the  Bankrupt  Law  Coiuolidatioa  Act 

im. 

4.  Tnat  there  was  no  eridenoe  of  U17  iqjni?  to  jflaiaUFs 
rerersion  br  the  defendants. 

5.  That  tBe  agreement  set  forth  In  the  3rd  count  of  the 
decJaiation,  and  made  between  plaintiff  and  Barrows,  if  it 

an  the  plaintiff  an;  lien  or  niortga^e  upon  the  goods 
ould  have  been  registered  under  the  Bills  of  Sole  Act,  in 
order  to  glre  it  auf  validity  as  a  mortgage  of  goods  and 
chattels.  And  in  the  mean  time,  and  until  this  ooort  shall 
otherwise  order,  l«t  the  wstM  remain  in  the  hudi  of  the 
associate,  and  the  eotrj  u  Saul  ]ni(lgm«nt  on  tin  said  Ter- 
dict  be  stayed. 

By  thb  Covkt. 
On  the  motion  of  K.  Clmnbtn,  tar  the  defendants. 

This  rule  vaa  arnied  on  the  20th  April  1869, 
vhen  the  same  was  discharged. 
'  The  questions  for  the  opinion  of  the  court  of 
igpeal  ue, 

whether,  nnder  the  circamstances  above  set  forth, 
tbe  plaintiff  is  entitled  to  retain  the  verdict  for  the 
said  anms  of  150L  and  lOL,  or  either  of  them,  or 
irhether  as  to  both  or  either  of  those  sums  the 
ferdict  ought  to  be  entered  for  defendant. 

The  arguments  aadjudgments  in  the  court  below 
■re  nported  in  8B  L.  J.  217,  C.  P. 

Bush  (with  him  M.  Oiamber;  Q.C.)  argaed  for 
the  defendant  Hodge,  the  assignee  of  Barrows. 
The  judgment  of  the  Court  of  Common  Fleas  was 
based  on  the  ground  that  the  jdaintiff  vaa  the 
equitable  mortgagee  of  the  premises  and  fixtures.  I 
submit  that  he  was  never  an  equitable  mortgagee, 
bat  odIj  a  vendor,  vith  a  lien  upon  the  premises. 
It  is  impcHtant  to  distinguish  between  the  two  parts 
of  the  Rgreement.  Upon  it  die  [^otiff  was  en- 
titled to  specific  peiformance  of  the  first  part,  but 
not  of  the  second,  which  is  the  mortgage.  The 
agreement  was  for  a  repairing  lease,  and  upon  the 
granting  of  the  lease  Barrows  was  to  pay  1000/. 
The  plaintiff  might  have  gone  to  the  Court  of 
Chancery,  and  obtained  specific  performance  of  that 
part  of  the  agreement ;  but  the  pMntifl  wdved  that 
right,  and  no  lease  was  granted,  nor  was  the  sum  of 
money  ever  paid.  In  the  second  part  of  the  agree- 
ment, which  it  is  contended  created  the  relation  of 
equitable  mortgagor  and  mortgagee  between  Barrows 
and  the  plaintiff,  the  fixtures  formed  no  part  of  the 
demise.  The  rule  of  law  is  that  the  lessee  may 
remove  trade  fixtures  erected  by  him,  provided  it  be 
dnriog  his  term.  It  is  only  when  the  fixtures  are 
left  i^ter  the  term  has  become  vested  in  the  land- 
lord that  they  are  the  property  of  the  landlord. 
JElwea  V  Mawe,  2  Sm.  L.  C.  153.  This  mere  agree* 
ment  did  not  create  the  relationship  of  mortgagor 
and  mortgagee.  It  was  held  by  Leach,  Y.C,  in 
Ex  parte  Coombet  4  Madd.  249,  that  a  parol  agree- 
ment to  deposit  a  lease  when  granted,  as  security 
for  a  sum  advanced,  does  not  constitute  an  equit- 
able mortgage.  Here  there  was  no  actual  deposit, 
and  this  could  not  be,  as  the  court  below  luw  oeld, 
an  equitable  mortgage. 

Ekllt,  C.  B. — The  plaintiff  in  this  cage,  in  Dec. 
1867,  entered  into  an  ^reement  with  Barrows, 
whose  assignee  in  bankruptcy  ia  the  defendant 
Hodge,  to  grant  Barrows  a  lease  of  premises  in 
Holborn  at  a  certain  rent  for  twenty  years,  upon 
certain  conditions,  Barrows  agreeing  to  pay  the 
plaintiff  the  sum  of  lOOOI.  on  the  granting  of  the 
iMse,  and  also  to  fit  up  the  premises  forthwith,  the 
flttinga  to  be  of  the  Talue  of  600/.  at  least,  and  to 


be  completed  to  the  satisfaction  of  the  plaintiff 
by  the  following  11th  Feb.  Upon  payment  of  tbe 
consideration  money,  the  premises  being  fitted  1^ 
as  aforesaid,  the  plaintiff  undertook  to  grant  tbie 
said  lease  with  covenants  mentioned  in  the  >gtee> 
ment.  And  it  was  further  provided  that  the  pl^tiff 
should  lend  or  obtain  for  Barrows,  upon  tbe  secnri^ 
"  of  the  said  premises,  so  fitted  up  and  licensed," 
1000^  for  two  years ;  and  it  was  provided  that  if 
Barrows  should  assign  or  underlet  the  premises 
before  the  expiration  of  two  years  the  sud  mortgage 
of  lOOOJL,  with  interest  thereon,  should  be  paid  off 
and  discharged.  Barrows  entered  into  possessioii, 
and  put  up  the  fixtures  to  the  aaUafaction  of  tbe 
plaintiff  within  the  time  required ;  he  was,  theie- 
fore,  entitled  to  his  port  of  the  agreement,  sod 
there  was  a  proposal  on  the  plaintiff's  part  to  hu^ 
over  the  lease,  bat  Barrows  was  not  in  a  pou- 
tion  to  pay  the  1000^  at  once,  and  therefore 
it  was  arranged,  according  to  the  terms  of  tbe  con- 
tract, that  the  payment  should  stand  over  for 
two  years,  and  upon  the  advance  by  tbe  nloindff  of 
the  sum  of  1000!:,  >'  tbe  premises  to  fitted  np,"  U 
together  with  these  fixture*,  were  agreed  to  be  the 
security  for  tiie  payment  of  the  sum  advanced. 
Although  the  plaintiff  was  ready  to  complete  the 
arrangement  and  furnish  Barrows  with  a  lease, 
Barrows  preferred  to  keep  the  agreement  only,  u 
he  considered  tbe  agreement  was  sofflcient,  U  ha 
wanted  to  deposit  a  security.  Afterwards  Barrows 
applied  to  be  allowed  to  assign  the  agreement  by 
way  of  mortgage ;  but  the  plaintiff  refused  his  con- 
sent till  the  lease  had  been  taken  up ;  he  consulted, 
however,  to  its  being  deposited  at  a  security,  sobieet 
to  his  clum  of  1000£  ;  the  result  therefore  was^  unt 
the  agreement  became  itself  security  fax  the  lOOttf. 
paid  by  Barrows  with  one  tiand  and  borrowed  hick 
with  the  other,  and  the  plaintiff  was  entitled  at  any 
moment  to  enforce  the  mortgage  of  1000^;  Qiare 
was  an  equitable  contract  between  the  parties,  and 
tbe  ^misei  and  fixtures  became  the  secuii^,  tba 
plaintiff  being  the  equitable  mortgagee.  Cm^ 
quently  no  right  in  the  fixtures  belonged  to  Barrows 
nor  to  his  assignees.  The  judgment  of  tbe  Court 
of  Common  Pleas  will  be  affirmed. 

The  other  Judges  concuired. 

Judgmoft  affirmtd. 
Attorneys  for  pluntifl :  Lapia  and  Sant. 
Attorneys  for  defendwatB :  Evam  and  Laiwf. 


EBROE  FROM  THB  QUKBIT  8  SBHCK. 

FridaSt  Nov.  26. 

(.Before  Kbi.lt,  C.B.,  Willes,  J.,  CsAiriraLt,  B., 
Kbatino,  J.,  Fiaorr  and  Clbabbt,  BB.) 

Sadlbb  (app.)  V.  Smith  (reap.) 

BotU  ra»—S^«nt—Jupi»dklioH—N6  ttart—Pa^ 
over  the  stakes, 

AltAoagh  the  decision  of  an  arbitrator  or  referte  is  JikoI 
upon  all  matters  mUun  hia  fnrisdietim,  if  he  has  Ai 
means  of  Jbrming  an  apinunt,  itianotmnfh»lta$M 
racA  means. 

A.  and  B.  agreed  to  row  a  boat  race,  and  C.  lOOt 
appoinied  Ay  them  referee,  Theji  were  to  sfort  iie^ 
meea.  THiere  beitw  torn  diffiaiag  in  the  starting,  B, 
rowed  vp  \to  fAc  boat  in  tcfitch  thi  referee  was,  and 
having  matfe  a  communication  to  him  that  A,  kmiM 
nof  start  fair,  the  referee  told  him  to  go  to  his  station 
andte&A.  he  must  start,  and  if  he  would  not  start  ffaf 
he  B.  was  to  start  without  him.  Upon  this  B.  rowid 
down  the  river  towards  A.  and  afieneards  he  nand 
up  Me  river  ahne  to  the  jAut  appoimtod  /or  itttif^ 
mination  oj  the  race,  and  claimed  tie  siahs,  mUcI  ft* 
rtferee  ordtnd  to  be  paid  atm-Aa,  Auk  as  fiW  anaiMr  9 
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d<  race.  The  reftree  wa$  ttationed  at  a  place  from 
inUoi  he  coidd  not  set  the  start,  and  he  was  not  near 
mmgi  to  kear  whether  or  not  the  order  he  had  given  to 
B.  Koa  amimmicated  to  A.  Thej'iay  at  the  trial 
found  that  the  order  of  the  reftsrt*  woe  not  eom- 
waiicaled  to  A.  Upon  an  action  brought  by  A.  to 
reamer  hit  tlaie, 

Bdd,  that  the  referee  had  under  the  ciremietanca  no 
jviaiietim  Ut  aaade  Uu  root  in  B.'»  faneitrj  md  that 
A.watmti0ad  to  recooer. 

Tbia  woa  an  appeal  by  the  defendant  nnd^  the 
inTintms  of  the  CommoD  Law  Frooednre  Act 
1S64,  fxom  a  deciaioa  of  the  Court  of  Queen's 
Bench,  dUcharging  a  mle  made  on  the  16th  April 
1868,  whidi  called  upon  the  {daintiff  to  show  canae 
Thy  the  rerdict  for  the  pl^otiff  ahould  not  be  Bet 
tnde,  and  the  verdict  entered  for  the  defendanti  on 
ttte  groond  that  the  deciiion  of  the  zeferee  iras,  tat 
the  purpose  of  the  action,  final. 

(hoitting  the  pleading*,  the  following  {■  the  case 
•tited  for  the  pnrpoBes  of  the  appeal. 

8.  The  plaintiff  and  one  H.  irere  bothmter- 

nten  well  known  vpaa  the  rirar  ^niames,  and  on  the 
TQiOct  1867  they  entered  into  an  agreement  to  row 
a  KuUerB*  race  in  the  foUowiag  terms : 

Aitiolea  of  agreement  bttwaan  H.  KaD«r,  of  Putec7,  on 
U)s  OB»  i«rt,  and  Joseph  BadlBr,  of  PntiMT,  on  tha  otlier 
ptrt.  ThBj  hereby  agree  to  row  a  right^mir  •oaUera'  race 
Imii  Pntner  to  the  Ship  at  Hortlake,  the  start  to  take 
MSB  between  tlte  aqtMOuot  end  the  steamboat  pier,  on 
wedneBdaji;  the  27tb  Hfvw.,  for  a  aim  of  8001.  a  iAa,  the 
•tut  to  tare  plaoe  at  half-past  two  p.m.,  the  steamboata 
aeiNHiuaiiyiafi;  ths  race  to  be  behind  the  men  at  starting, 
thecniten  ilso  aoeompanTiog  the  man  to  keep  astern  of 
toe  stwnmoat  man,  to  row  aooordin^  to  the  reoogntead 
nlee  of  boat-raoing,  the  referee  to  be  ohoeen  at  the  last 
dcwialt,  and  whoae  detdrion  shall  be  final,  501.  a  side  being 
BOW  staked  in  the  bands  of  the  editor  of  the  Bpvrtman. 
JiBadv.Oet.  7:  the  seoond  deposit  of  SOI.  to  be  made  on 
'OaaAir,  Oct.  17,  at  the  Aper^mon  offiee  ;  the  third  of  601. 
a  tide,  OS  Thnreday,  Oct.  SI,  at  the  Sportsmon  offloe ;  the 
EnTth  of  SOI.  a  ald^  on  Thnndar,  Nor.  14,  at  the  Sporumon 
oSae]  and  the  final  of  1001.  a  sloe,  at  tbeBeOi,  Futner,  on 
XkntBdaj',  Not.  21,  between  ^  bonis  of  eight  end  tan  p.m. 
la  the  srent  of  the  referee  not  being  agreed  to,  the  editor 
of  the  Sportmon  to  name  one ;  the  editor  of  the  Sportiman 
to  be  final  etakeholdar.  Either  party  bUlng  to  oomply  with 
tboss  ctmditions  to  forfeit  aU  matey  down. 

  Hnrer  Exllbt. 

witness,  R.  B.  WormaU.  J.  H.  Babjm. 

4.  At  the  time  when  the  agreement  was  made  the 
defendant  was  and  still  ia  the  editor  of  the  Sporte- 
MOR  newspaper,  and  he  didy  recelTed  from  tiw 
^Untiff,  and  nom  the  H.  Eelley  respectirely, 
Xba  ioms  of  money  mentioned  in  the  said  agreement 
at  the  times  and  places  therein  mentioned. 

£.  In  accordance  with  the  sud  agreement  the  plain- 
tiif  at  the  time  and  place  of  making  the  last  deposit 
proposed  Mr,  Wm.  Biffin,  a  boatboilder,  at  Ham- 
menmith,  at  the  referee,  and  the  aaid  Hy.  Kellqr 
consenting  to  this  propositioD,  the  said  Mr.  Wm. 
Biffln  was  accordingly  appointed  to  and  accepted 
the  post  of  referee. 

6.  In  BcuUiog  racea  between  professional  watermen 
it  has  been  the  ia\  ariable  custom  for  the  competi- 
tors to  start  themselves,  but  it  is  to  be  taken  for  the 
traent  poipoifl  that  If  either  should  make  default 
u  starting,  and  any  question  should  in  consequence 
arii^  it  would  be  in  the  power  of  the  referee  to 
determine  such  question. 

7.  It  is  usual  in  anch  races  for  each  competitor  to 
appinnt  a  person  who,  in  rawing  language,  is  called 
an  umpire,  who  attends  the  referee  during  the  race, 
ud  urges  on  him  the  claims  of  his  principal  when- 
^ms  be  thinks  that  circumstances  require  it,  but 
■och  umpires  are  not  appointed  to,  and,  in  fact,  do 
not  discharge  any  judicial  functions.  The  umiure 
WKiiated  for  the  race  by  the  plaintiff  was  Jaoies 
Hessenger,  and  the  umpire  appointed  by  the  said 
By.  Kelley  was  Charles  Bush. 

&  It  is  also  usual  in  such  raoes  for  each  oompeUtor 
to  be  foltowed  1^  an  eight-oared  cutter,  to  render 
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him  certain  serrices  dnrlugand  before  the  race,  and 
on  the  two  days  hereinafter  mentioned  the  men  were 
attended  by  their  cutters  in  the  ordinary  way. 

9.  On  the  day  and  at  the  time  mentioned  in  the  said 
agreement,  the  plaintiff  and  the  said  H.  Kelley  ap- 
peared at  the  starting  place,  attended  by  the  said 
reforee  and  umpirea  in  a  steamer,  and  the  tiro 
started  by  mutual  consent,  bat  after  they  h^  rowed 
part  of  ue  distance  a  collision  or  foul  took  place, 
and  thereupon  each  umpire  claimed  the  race  for  his 
principal  on  the  grounds  that  the  foul  was  the  fault 
of  his  (the  principal's)  opponent. 

10.  The  referee  being  unable  to  decide  whether  th» 
plaintiff  or  the  said  Henry  Kelley  had  oominitted 
the  said  foul,  decoded  that  the  race  should  he  rowed 
orer  again  on  the  next  day,  namely,  the  2Sth  Nor. 
1667,  and  that  the  start  should  take  place  at  8  p.m. 

11.  In  accordance  with  this  de<dsion  of  the  r^eree, 
the  plaintiff  and  the  said  H.  Kelley  appeared  on  tiie 
28th  Sot.  1867,  at  8  p.m.,  at  the  starbog  place  mao- 
tioned  in  the  agreemeut,  to  rov  the  race,  and  the 
referee  and  umpires  also  atended  in  a  steamer  as  on 
the  preTious  day. 

12.  During  the  next  half-hour  the  plaintiff  and 
the  said  H.  Kelley  each  attempted  nnsucoaasfnlly  to 
start.  At  the  expiration  of  that  time  the  plaintiff 
rowed  from  the  starting  place  to  bis  cutter,  and  pot 
on  a  jer««y,  after  whkh  ha  zowed  down  the  zmr 
some  distance,  and  Kelly  at  the  same  time  rowed  up 
the  river  to  the  steamer,  on  hoard  of  which  the  re- 
feree was.  At  this  time  the  referee,  from  such 
obaerrations  as  he  had  been  enabled  to  make,  had 
formed  the  opinion  that  the  plyntiff  did  not  iateod 
to  start.  The  jury,  howerer,  on  an  issue  left  to 
them,  thereupon  hare  found  that  the  fi"nti* 
intend  to  start 

13.  When  the  said  H.  Eelley  got  near  to  the  re- 
feree's steamboat  he  said  to  the  referee,  "  We  shan't 
start  to-night."  The  referee  replied,  "  What  is  the 
matter?  What  is  the  reason?"  Kelley  said,  « He 
(meaning  the  ^aintifl^  will  not  start  fair."  The 
referee  then  looked  for  the  plaintiff,  «id  oould  not  sea 
him.  The  referee  then  said  to  Eelley,  "  Go  to  your 
station,  and  t«ll  Sadler  be  must  start ;  and  if  he  will 
not  start  you  must  start  without  him."  Messenger, 
the  plaintiff's  umpire,  protested,  and  said  to  the 
referee,  "  Tou  have  no  right  to  tell  Kelley  to  start 
without  teUiog  the  other  mao  yonrself."  The  refvee 
said  that  he  was  the  referee^  and  ahoold  cany  out 
the  word  that  he  had  givra. 

1 5.  The  referee,  when  he  gare  the  order  mentioned 
in  paragraph  thirteen  (in  the  case),  intended  it  to  be 
communicated  to  the  plaintiff,  and  that  the  plaintiff 
should  have  a  fair  opportunity  afforded  him  at 
starting  if  he  wished  to  do  so. 

16.  UiMm  receiTing  the  order  of  the  referee  men- 
tioned in  the  said  paragraph  thirteen,  Kelley  rowed 
&wn  the  liver  towards  the  plaintiff ;  and  ccniflictiug 
evidence  was  given  at  the  trial  as  to  whether  Kelley 
made  any,  and,  if  so,  what,  communication  to  the 
plaintiff  ;  and  there  was  also  conflicting  evidence  at 
to  whether  the  plaintiff  had  or  bad  not  opportunity 
of  effecting  a  start  on  even  terms.  The  jury  hav^ 
however,  ninnd  on  both  these  p<»nt6  in  favour  of 
the  plaintiff.  Tlie  referee  was  much  too  far  off  to 
hear  what  communication,  if  any,  was  made  by 
Kelley  to  the  plaintiff;  he  saw  Kelley  row  within 
the  starting  limits  down  the  river  towards  the 
plaintiEE,  whom  he  coohl  not  see  at  this  time }  he 
then  lost  sight  of  Eslliy,  and  of  course  could  not 
see  what  occurred  between  Kelley  and  the  plaintiff. 
After  the  lapse  of  a  minute  or  a  minute  and  a  half 
he  saw  Eelley  rowing  up  the  river,  but  still  saw 
nothing  of  the  plaintiff.  Kelley  then  in  sight  of 
the  referee,  whose  steamboat  ftulowed  him,  rowed 
over  the  whole  of  the  course,  and  arrived  at  the 
Ship,  at  HorUake,  the  idace  appointed^  the  ternii- 
uatioQ  of  the  race     tiie  agteeraeac^ I C 
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18.  When  the  plaintiff  fonnd  that  Kelley  was  row- 
ing over  the  coQite  he  followed,  and  also  rowed  over 
theconne. 

19.  After  Kell^  had  rowed  orerthe  course  Charles 
Bnsb,  his  umpire,  claimed  the  race  and  ttakes  for 
lum  ;  and  James  Messenger,  the  plaintiff's  umpire, 
protested  that  be  was  not  entitled  to  them,  but  he 
offered  no  evidence,  and  gave  no  reasons  io  support 
of  bit  protest,  and  no  opportunity  was  afforded  him 
of  adducing  any  evidence,  thereapoa  the  referee 
awarded  the  race  and  stakes  to  the  said  Hy.  Kelley, 
vithont  bearipg  any  evidence  or  taking  any  steps 
to  ascertain  if  his  order  had  been  communicated  to 
the'phiint)ff,  'and'without  having  any  mea'tis  to  give 
him  the- knowledge  of  the  fact  one  way  or  the  ottier. 
-  20.-  The  plaintiff,  on  iarriviDg  at'Mortlake,  heard 

the  decision  of  the  referee  mentioned  in  the  last 
paragraph,  and  on  the  next  day,  and  before  the  dc- 
fendltnt  had  paid  the  stakes  to  the  said  H.  Kelley, 
gave  notice  to  the  defendant  not  to  pay  the  amount 
of  the  stakes  to  the  said  Henry  Kelley. 
'  21.  After  the  receipt  of  this  notice  the  defendant 
Mid  the  whole  of  the  stakes,  600iL,  to  the  uld  H. 


'  ?S. .  l^is  bdng  the  evidence  at  the  trial,  tiie  Lord 
Chief  Justice  left  the  fotlowiog  questions  to~  the 

jury:—       ■    ■  ■    -  . 

"  (1.)  Did  Sadler  intend  not  to  start?"  ■  ■ 

(3.)  Had  the  referee  means  by  actual'  observations 
of  forming  a  judgment  thiit  Sadler  did  hot'  intend 
tosUrt?   ,  ■  " 

(8.)  Was  the  order  of  the  referee  that  if  Sadler 
would  not  start,  Keller  should  start  without  him, 
and  row  over,  communicated  to  Sadler  ?   '      ■  • 

(4.)  Was  a  f^r  opportunity  given  to  Sadler? 

23.  The  jury  retnmed  the  folloving  anawms  to 
tiie  questions  so  left  to  them. 

'  ri.)  We  think  that  Sadler  did  intend  to  start  ~ 
(2.)  The  referee  had  not  the  means  of  forming 

BucK  a  judgment. 
(8.)  That  the  order  of  the  referee  was  not  commu- 

nicafed  to  Sadler. 
(4.)  That  a  -fair  opportunity  of  starting  mi  not 

afforded  to  Sadler. 

24.  Upon  tVs  Lord  Chief  Justice  directed  the 
verditit  to  be  entered  for  the  irf^^ntiff  for  the  sum  of 
300^.,  and  reserved  leave'  to  the  defendant,' subject 
to  the  finding  uf  the  jury,'  to  move  the  court  to 
enter  the  verdict  for  the  defendant,  on  the  ground 
that  the  decision  of  the  referee  was  tor  the  purposes 
of  the  action  flaal. 

S5.  On  the  1  Gtb  April  1868  the  defendant,  in  pur- 
niance  of  the  leave  ao  merred,  moved  for  and 
obtained  the  rule  to  show  cause,  wbidi,  upon  its 
comiiii;  on  fur  argument  upm  tiie  Slst  Jan.  1869, 
was  discharged. 

Gart/i,  Q.  C.  (  Dtir/antine,  Serjt.  and  S.  Tmnmt  with 
him)  for  the  appellant  (the  defendant). — The  que»- 
tion  as  to  who  was  entitled  to  the  stakes  was  one 
entirely  for  the  referee.  The  whole  matter  was  left 
to  him,  and  his  decision  was  final,  even  if  erroneous, 
at  ler.at  for  the  purposes  of  this  action;  and  as  long 
as  his  decision  remains  unreversed,  it  is  not  compe- 
tent to  either  party  to  recover  back  Us  stakes. 
After  the  decision  4tf  Uie  referee^  it  cannot  be  taken 
that  the  order  was  not  communicated  to  Sadler. 
The  case  itself  finds  that  there  was  conflicting  evi- 
dence as  to  whether  or  not  the  order  was  commu- 
nicated to  SadlCT.  There  can  be  no  question  of  fact 
raised  after  the  referee  has  decided.  [Kbllt,  C.  B. 
—But  It  seems  that  the  referee  had  no  actual  know- 
ledge of  the  fact.]  Yet  it  must  be  taken  that  he 
luwl  ascertained  that  tile  order  was  communicated. 
[Kblly,  C.B.— If  he  had  taVen  the  question  into 
contideraUon  and  decided  it,  that  would  have  been 
a  diflaent  thing ;  but  had  he  ever  ascertained  tiie 
facts  ?]   His  dedslou  ii  final  until  nversed  by  some 


means.  Suppose  at  the  time  of  the  mnning  of  a 
horse  race — say  the  Derby — the  uminre  had  been 
seized  with  a  fit  of  coughing,  or  dust  bad  blown  into 
his  eyes,  so  that,  in  fact,  he  was  for  the  moment 
disabled  from  actually  seeing  the  result,  and  lie 
nevertheless  decides,  could  his  decision  be  qnes- 
tioned  in  an  action  to  recover  back  the  stakes? 
Such  races  could  never'  go  on  if  such  a  deepen  were 
not  binding.  [Willeb,  J. — Suppose  one  of  flie 
parties  had  started  fire  minutei  before  tiia  ^me, 
and  the  referee  dedded  in  his  favour,  would  hli 
decision  be  final  ?J  I  cannot  say,  in  such  a  case,  u 
it  would  be  a  violation  of  the  agreement  between 
the  parties.  The  referee  has  jurisdiction  from  the 
time  of  the  acttial  start  or  tiie  placing.  [KiiTiKo, 
J.— Suppose  the  referee  bad  not  sent  to  Sadler  at  sU 
could  he  then  have  so  deeded  ?J  I  i^ipnliead  he 
could,  tor  the  whole  question  was  wlthhim  to  decide; 
[Kellt,  C.  B.— The  question  is,  was  there  sn^ 
starting  at  all  ?]  The  referee's  jorisdiction  had 
attachM,  and  everything  in  connection  with  the 
race  was  for  the  referee's  decision  as  soon  as  that 
was  the  case.  [Kbllt,  C.  B.— No  doubt  that  would 
have  been  to  if  the  matter  had  loallj  come  befM' 
the  referee;  but  he  w«a  not  aware  whether  or  nofe 
the  message  had  been  conveyed  to  Sadler,  and  yet 
he  decided.'  If  he  had  beard  the  evidence,  and  had 
then  decided,  even  errooeotuly,  it  would  have  been  a 
different  thing ;  but  here  he  saw  nothing.  It  is 
like  as  though  be  had  decided  upon  a  race  the  day 
before,  or  upon  a  race  at  Newcastle,  which  he  baa 
not  seen.  The  questim  was  certainly  for  him,  but 
he  did  not  hear  any  evidence,  and  he  would  not 
hear  any.]  But  he  has,  in  fact,  decided,  and  if  behad 
the  power  to  decide  his  decision  is  binding  though  be 
may  have  seen  nothing  himself.  [Ksllt,  C.  B.— 
Suppose  you  were  appointed  to  decide  a  race  run 
yestoday,  at  which  you  were  not  weaent,and  you  de- 
cide at  once,  and  refuse  to  hear  evidence.  That  is  just 
the  case.]  No  evidence  was  tendered.  I  KaiXT,  CB. 
— Xo  opportunity  was  afforded  him.  Is  it  not  quite 
clear  that  the  referee  decided  a  question  upon  which 
he  had  no  knowledge,  and  upon  which  he  received 
no  evidence  ?  J  The  q^estioo  ought  not  to  have  been 
left  to' the  jury,  as  tiie  refteee'a  decision  was  final.  In 
Benbtm  v.  Joiui,  14  M.  A  W.  193,  the  plaintiff 
entered  his  horne  for  a  steeplechase,  one  of  the  con- 
ditions being  that  no  groom  or  professional  jockey 
would  be  allowed  to  ride  ;  and  another  that  all  dis- 
putes and  other  matters  should  be  decided  by  the 
steward,  whose  decision  should  be  flnaL  The  plain* 
tiff,  intended  his  horse  to  be  ridden  by  one  Walker, 
but  before  the  day  of  the  race  was  informed  by  die 
steward  that  he  considered  Walker  a  profes- 
sional jockey,  and  that  the  horse,  if  ridden 
^  him,  would  be  no  horse  in  the  race, 
'nie  plaintiff  insisted  that  Walker  was  quslifled, 
and  on  the  race  day,  notwithstanding  a  simUsr 
intimation  from  the  steward  to  the  plaintiff, 
Walker  rode  the  horse  which  came  in  first  On  the 
foUowing  day  the  steward  pronounced  the  second 
horse  to  be  the  winner,  and  by  his  direction  the 
stakes  were  paid  to  the  owner  of  that  horse.  Upon 
this,  it  was  held  that  the  steward  had  decided  the 
question  within  the  meaning  of  the  condition ;  Uiat 
hia  decision  was  final  (although  U  was  not  nude 
after  hearing  both  parties),  and  that  the  plabtHf 
could  not  recover  the  stalna  from  the  stakeholder. 
Here  the  judge  refused  to  bear  eridenoe  as  to  vb^ 
ther  or  not  Walker  was  a  professional  jockey,  aad 
the  court  held  that  his  decision  could  not  be  qnee- 
tioned.  [Kbllt,  C.  B.— There  he  ascertained  the 
fact  for  himself,  but  here  he  saw  nothing,  and  heud 
no  evidence.  In  the  case  cited  ho  saw  tbe  race,  ana 
he  had  the  means  <d  judging.  No  doubt  many 
irregularities  are  tolerated  for  the  sake  of  support- 
ing a  tribunal  to  which  parties  hare  agreed  to  idir 
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Itu  had  ine«Q8  of  jadging.  No  doubt  the  referee  it 
the  ibaolnte  judge  when  he  has  the  means  of  jadg- 
ing.]  It  would  then  come  to  be  a  question  for  a 
joiT  whether  the  referee  had  the  means  of  jadging, 
ana  whether  his  jadgraent  vas  In  accordance  with 
the  hcU.  It  most  be  amamed  that  the  referee 
knew  all  the  circumstaoces  necessary  to  give  him 
inrisdiction.  [Clbabdt,  B.— He  Rssumnl  it  all 
beoaose  he  believed  that  duller  did  not  intend  to 
start.]  The  question  reall?  is,  whether  or  not  the 
referee  is  to  decide  the  questioD.   He  cited 

i>iiies  T.  Wolfe,  L.  Bep.  1  Flar.  Co.  880;  20  h.  T. 
Bep.  N.  B.  25. 

Kellt,  C.  B.  ~  This  case  is  of  considerable 
interest,  because  it  involves  a  question  peculiarly 
an>ilcable  to  a  great  variety  of  cases,  especially  as 
to  how  far  the  fiower  of  an  arbitrator  to  decide 
Qpoa  qaeations  withia  hit  joriadlcdon  is  to  be  cod- 
trailed  by  a  court  of  lav.  In  notiiing  in  vliat  I  am 
about  to  say  do  we  desire  to  interfere  with  the 
[(iiiciple  that  in  any  question  within  the  jurisdic- 
tion of  an  arbitrator,  umpire,  or  referee,  and  upon 
which  he  has  decided,  a  court  of  law  has  no  right 
or  power  to  interfere;  and ~ if  thU  referee  had 
decided  open  facta  widUn  hit  j|iriB4ict{on,  and  tipoa 
mat^s-  iHtUd  Us  koawMga;  ire  shoold,  haVe 
held  that  it  was  not  in  the  power  of  a  coort  of  law 
to  interfere.  But  what  are  the  facts  ?  The  very 
foofidatton  of  the  jurisdiction  of  the  referee,  and 
which  he  himself  had  pr^scribedi  did  not  in  fact 
exist  at  all.  .  Tbere.waa  no  race  becuue  tliere  was 
w  starts  and  tfaereirat  no  atart  becanae  the  condition 
vUch  the  referee,  had  prescribed  had  not  been 
ftilfllled,  and  therefore  he  had  no  jurindiction  to 
decide.  Let  us  see  what  are  the  facts.  Commencing 
at  the  12th  paragraph  of  the  case  it  is  stated, 
"During  the  next  half  hour  the  plaintiff  and  the 
said  Henry  Kelley  each  atfempted  unsncceasfolly  to 
start.  At  tbe  exinnition  of  Uiak  Urns  the  plaintiff 
Wed  from  tbe  starting  ^ace  to  his  catter  and  put 
<m  a  jersey,  after  whi<m  he  rowed  down  the  river 
Bomeifistance,  and  Kellcy  at  tbe  same  time  rowed  up 
tbe  river  to  the  steamer,  on  board  of  which  the 
referee  was.  At  this  time  the  referee,  from  such 
ebsnration  as  be  had  been  enabled  to  make,  formed 
tbe  oidnion  tiiat  the  plaintiff  did  not  intend  to 
Mart.  The  jury,  however,  on  the  issne  left  to  them 
thereupon,  have  fonnd  that  the  plidntiff  did  intend 
to  start.  13th.  When  the  aaid  Henry  Eelley  got 
near  to  the  referee's  stramboat,  he  said  to  the 
referee,  "  We  shan't  start  to-night."  The  referee 
relied,  **What  is  the  matter?  What  is  the  rea- 
■oor"  Kdl^  said, He  (meaning  the  pUdntiff) 
vin  not  start  fMr."  The  r^etee  then  looked  f<v 
the  plaintiff,  and  could  not  see  him.  The  referee 
then  said  to  Kelley  "  Go  to  your  station  and  tell 
Sadler  he  must  start,  and  if  he  will  not  start,  you 
must  start  without  him."  The  referee  himself 
then  prescribed  the  condition  on  which  tbe  start 
wu  to  take  ^aee— "Tell  Sadler  he  must  start,  and 
if  he  will  not  start,  you  most  atart  without  him." 
Now,  if  Sadler,  upon  being  told  that  he  must  start, 
had  not  done  so,>nd  Kelley  had  started  without 
him,  the  facts  would  have  justified  the  result.  Bat 
this  never  did  take  place,  and  hence  there  was  no 
•tart,  and  Sadler  in  fact  had  no  means  of  knowing 
ttat  he  WBM  bound  to  start  when  Kelley  started. 
There  waa,  therefore,  no  start,  and  no  race.  Let  us 
go  on  then  and  see  what  forUier  the  case  states. 
"Messenger,  the  plaintifiTs  umpire,  protested,  and 
said  to  the  referee,  '  Yon  have  no  right  to  tell  Eelley 
to  start  without  telling  the  other  man  yourself.' 
The  referee  said  'That  he  was  the  referee,  and 
■Aonld  carry  out  the  word  that  he  had  given.' " 
The  diflknlty  therefore  must  have  been  patent  to 
the  refraee,  and  the  statement  shows  clearly  that 
this  ooamnudeation  to  Sadler  was  of  the  very  essence 
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of  tiie  start.  The  case  then  proceeds,  "  The  referee, 
when  he  gave  the  order  mentioned  in  paragraiAi 
13,  intended  it  to  be  communicated  to  the  plaintiff, 
and  that  the  plaintiff  should  have  a  fair  opportunity 
afforded  him  of  stajofiDig  ^  be.iuahed  to  do  so."  I 
think  upon  this  single  fact  that  no  commnnicatioD' 
with  Sadler  took  place.  The  case  goes  on,  "  Upon 
receiving  the  order  of  the  referee  mentioned  in 
paragraph  13^  Eelley  rowed  down  the  river  towards 
the^aintiff,  and  conflicting  evidence  was  given  at 
tbe  trial  as  to  whether  Kelley  made  any,  and  if  so 
wha^  communication  to  the  plaintiff,  and  there  was 
also  conflicting  evidence  as  to  whether  the  plaintiff 
bad  or  had  not  opportunity  of  effecting  a  start  on 
even  terms.  The  jury  have,  however,  found  on  both 
these  points  in  favour  of  the  plaintiff."  Now,  it  is 
contended  by  Mr.  Qarth  that  although  the  jury 
have  found  this,  the  referee  has  found  tfaecontiacy ; ' 
and  I  quite  agree  that  if  upon  the  facts  of  tiie  case 
the  rereree  had  had  ajiy  means  whatever,  either  by 
being  near  enough  himself  to  see,  or  by  having  evi- 
dence'of  the  facts  adduced  b.^ore  him  so  that  it 
could  be  assumed  that  he  had  informed  himself  of 
the  facts,  his  deoirion  would  hare  twen  flaaL  The 
case  goes  on :  "  The  refered  was  much  'too  far  off 
to  heariwbat  admmnnication,'  il  ain|.-vaa  hUde  by 
Kelley  to  4he>plaintiff;  he'sav  Keller  tow  witUn 
the '  starting  limits  down  the  river  towards  the 
plaintiff,  whom  he  could  not  see.  At  this  time  he 
then  lost  sight  of  Kelley,  and  of  course  could  not  see' 
what  occurred  between  Kelley  and  the  plaintiff. 
After  the  lapse  of  a  minute  or  a  minute  and  a  half 
he  sav  Kelley  rowing  up  the  river,  but  still  sav^ 
nothing  of  the  plaintiff.  Kelley  then  in  al^t  of  t&ft 
referee,  whose 'sfbambt^t  followed  him,  rowed  over 
the  wh(rfe  co'nAd  aiiil  arrived  at  the  Ship  at  Mort- 
lake,  the  place  appointed  for  the  termination  of  the 
r^.by  i$he^  aiD'e^tn^t.''-  The  .refetee,  thareftite,'. 
could  neither  1  see  dor  hear  whether  this  com- 
munication was  n»de  to  Sadler  or  not»  and 
this  is  really  the  cardinal  point  <Kf  the  cas& 
Tbe  case  further  states,  "after  Kelly  had  rowed 
over  the  course  Charles  Bush,  his  umpire,  cLumed 
tbe  race  and  stakes  for  him,  and  James  Messenger, 
the  plaintiff's  umpire,  protested  that  he  was  not' 
entitled  to  them,  but  Iw  offered  no  evidence,  and 
gave  DO  reasdns  in  stnpbrt  of  his  protest,  and  no' 
opportunity  was  afforoea  him  of  sddacing  any  eVi* 
dence,  thereupon  the  referee  awarded  the  race  and 
stakes  to  the  aaid  Henry  Kelly  without  hearing  any 
evidence,  ot  taking  any  steps  to  ascertain  if  his 
order  had  been  communicated  to  the  plaintiff,  and 
without  having  any  means  to  give  htm  the  know- 
ledge of  the  fact  one  ws^  or  the  other."  Now 
nothing  is  more  clear  than  the  fact  of  a  race  having 
taken  place  depending  upon  whether  or  not  a  cer- 
tain statement  had  been  conveyed  to  Sadler,  and 
that  statement,  upon  which  his  decision  was  given 
not  having  in  fact  been  communicated  as  it  should 
have  been,  the  referee,  nevertheless,  took  upon  him- 
self to  declare  that  one  party  had  won  the  race,  and 
that  the  otiier  party  had  lost  the  race,  without 
knowing  or  taking  means  to  know  what  were  the 
real  facts  of  tbe  case.  I  cannot  but  think  that  the 
referee  must  bare  assumed  that  his  message  had 
been  delivered,  and  if  he  so  assumed  a  fact  which 
had  no  existence  his  decision  amounted  to  nothing. 
Then  looking  at  the  whole  (tf  this  case,  as  there 
could  be  no  race  without  a  start,  and  if  no  race 
without  a  start  there  was  no  foundation  for  the 
referee's  decision,  tiie  plaintiff  la  accordingly  entitied 
to  his  stakes. 

WiLLES,  Jv— Departing  from  the  rule  which  pre- 
vuls  on  these  occasions  when  the  decision  of  the 
court  is  unanlmons  of  not  giving  a  separate  judg- 
ment, I  wish  merely  to  say  that  if^  had  been 
shown  that  the  referee  wa^pi^  Jj'iy^Qgfe 


Sadlbs  (app.)  V.  Smith  (reap.) 


SO^TA^XL.XJL-SBPOBTS.   THE  LAVT  TDDBS. 


tDM.ig.m 


Amhu.] 


[Abcbh.' 


nication  had  been  made  to  Sadler,  Us  dediton  would 
hare  been  flnaL 

Attorn^  for  defendant  OarUa  Mattep,  Ixaa- 
monger-laiie. 


ormota  jor  vu  purpote  or  Tomtiang  ana 
oaruA  church,  from  tke  CommiMtumtrt  of 

■  di^  atttnea  and  laritd  w  onkrto  nptuf 


COURT  OF  A310HE8. 
Baportad  Iv  Dooolu  giwifoaD.  Eaon  BmUtmmLl^, 

(Before  the  lUght  Hon.  Sir  R.  J.  Fhillixobe, 
Dean  of  Arches.) 

Editet  AMD  Lumr  v.  Smallbohb*. 

Chttr<h  raieg— SI  j-  32  Vict.  c.  109,  t.  9— Loan  6j 
Public  Work*  CommiBMiontr*  far  repair  of  ckurdt — 
Bate  to  repay — 6  Geo,  4,  c.  ^Q—Objeetimu  to  validity 
of  rate —  Omimon  of  r&-eleeted  char^warden  to  make 
dedaraiion  required  &v  5  |-  6  WiU.  i  &  62,  a.  9— 
Non-aiMMmeat  of  iitne  rerUeJutrgt. 

Moiug  mu  bomnoed  for  the  purpote  of  rdmihUng  and 
an/omnr  a  pariA  churck, 
PubSc  WoHcM,  vader  ths 
A  rate  vol 

an  inrtahmttof  the  above  Iooa. 

!na  defendant  r^fiaed  pagmmt  of  hi$  awewwea^  and 
raiaed  tht  fomteing  i^ficlimm  to  th$  vaUtStg  nf  the 
•  rate. 

Rrtt  o^eetvM,  that  the  pranotert  of  the  nit  were  not  at 
the  Ume  of  Moittn^  ue  rate,  nor  afUrwardt,  lawfulfy 
iAur^toardens  of  the  pari^  on  the  ground  that  one 
of  tkem  had  not  made  the  dedaratiM  rtqtund  Ay  5  ^ 

6  WiUi,cG2,».9: 

Sdd,  that  thie  oigeeiion  feaJed,  nnce  a  cAim^- 
warden,  who  haa  nuide  the  dedaratien  in  a  precet^ng 
jfaoTf  and  amtinvea  in  oSiea  mthaat  renemag  the 
dKuralton,  thomh  eame&dde  la  doao,  mag  do  legal 
acta  fymrtaa  Iff  hie  o^ee,  whiAwXbe  mmngiqxm 
hma^faadAapariahimera. 

Second  obfaeiion,  thai  the  titha  radckarge  vaa  nai  rated 
andaitened. 

Bdd,  that,  at  common  ftw,  the  iv^iropriate  tithea,  wMtA 
the  titk  renteharge  now  represenla,  are  not  rateable 
to  ordinary  chttren  rates,  ana  that  thia  extmption  muit 
<dto  hold  with  regard  to  rates  made,  untUr  the  pro- 
viaione  of  5  Qeo.  4,  c.  86,  to  repmr  mon^  advanced 
bg  the  Commiiaionera  of  PtMc  Worka,  there  being 
noexpraa  vorda  in  the  atatute,  nor  neceaaary  in^tica- 
tion  arxKiig  afoa  ita  eoatfrnduni.  Id  Udee  away  the 

COHMNM  loaO  Tlj^t, 

Thil  was  a  Buit  for  subtraction  of  church  rates. 

The  caae  came  before  the  court  letters  of  re- 
aoest  from  the  Chanoellor  of  the  diocese  at  Win- 
cheater.  The  promoters  were  the  cborchvaidena  of 
Whitchurch,  near  Southampton,  and  the  defendant 
was  one  of  the  parishioners. 

In  1667,  the  church  of  Whitchurch  being  in  a 
dilapidated  condition  and  in  want  of  substantial 
lepidrs,  a  vestry  meetuig  was  called  in  February  of 
that  ^ear,  in  nder  to  consider  the  e»edien<7  of 
applying  to  the  CommisaionOT  of  Fublie  Works, 
under  the  stat.  5  Geo.  4,  c.  84,  for  a  loan  to  aid  the 
expense  of  repairs.  The  meeting  passed  a  rcsolu- 
ticni  that  4000^  was  rcq^uired,  and  also  another 
TCKdntlon,  with  consent  of  the  Bishop  of  Win- 
chester and  the  incumbent  of  the  parish,  that  an 
application  should  be  made  to  the  Commissioners  of 
Public  Works  for  an  adrance  of  2000L  bi  Hanh 
1667  the  commissloocrs  advanced  the  money,  to  be 
rep^d  ia  twenty  years  ^  iostalmcnts  of  100/.,  with 
interest  at  4  p«  cent  In  June  following  a  faculty 
waaobtaioedto  enlaigeand  zepak  the  dmrch.  The 


Act  enacted  that  the  churchwardens  might  impost 
rates  tat  the  paymeat  <d  the  mooey.  In  Feb.  1868 
arateof  6dL  in  the  pound  was  made  to  pay  the  tot 
instalment  and  interest,  and  the  majority  of  thois 
assessed  paid  the  rate.  The  defendant  was  asieiSBi 
in  the  stun  of  4s.  SdL,  and  having  refused  payiasiit 
was  summoned  before  the  jostices.  Bevml  objec 
ti(ms  were  raised  as  to  the  validity  of  the  assess- 
ment, and  the  case  was  thai  ranitted  to  As 
Conristorial  Court  of  the  diooes*. 

The  Act  for  the  AboliUoo  of  CompalBtH?  CbaiA 
Bates  (81  &  32  Vict  c  109)  by  sect.  3  provides  that, 

In  a&T  niuh  when  a  sum  of  money  is  at  tbe  tiiM  ot  tha 
jNUBbuFot  thia  Act  doe  on  the  nanii^  of  ehnTchntM,la 
M  made  or  levied  in  snch  pMlah  imasr  tba  proriiatmii 
an  J  Act  o(  Parliament,  or  where  uy  money  in  tbe  hum  oI 
church  Tftte  ia  ordered  to  be  nlini  nnda  imj  ndi  ft^ 
TiHiona,  each  ntea  mmj  still  be  made  and  lened,  toA  the 
poyraeat  thereof  enfbrbed  by  powers  of  Uw,  pnrannt  lo 
■noh  prov^ons,  for  the  pnrpaee  of  paling  off  the  maua 
BO  due,  or  paring  tlte  money  wo  ordwed  to  be  ini 
the  ooato  incideatal  thereto,  but  not  otherwiae,  mtUl  tte 
nme  shaQ  hare  been  liquidfttad ;  prorided  that  the  leommti 
of  tbe  oiinrchinudenB  ot  snch  pariah  In  rsferenoa  to  the 
reeeipt  and  ezpenditore  vS  the  moaojn  levied  under  nuA 
Acts  shall  be  audited  Miawslly  by  the  aadltor  of  the  poor 
Uw  nnion  within  wfaoee  diaMet  sneh  pwiak  shall  besitMte, 
nnlesaaiiotlwr  modaoC  Bodftls  paovldsd  Iv  Just  of  Isdii* 
msnt. 

Dr.  Deane,  Q.C.  and  Dr.  TKuroM  argosd  foe  the 
promoters;  and 

Bit  Travara  Tivus,  Q,C.  (Ae  Qaeen's  Advoette) 
and  Dr.  &ira&gr  fax  the  defendant. 

Tbe  caaea  and  statutes  dted  are  noticed  safl* 
ciently  in  the  judgment. 

July  31.— Sir  IL  Phuxdcobb. — 'Hdscaseisbraof^ 
before  this  court  by  letters  of  request  fnm  the 
sistotT  of  Wuu^ster.  Certain  qnestioos  of  law  an 
raised  npcmtiiepleadbigs  andl^  the  evidence  takn 
before  me,  wUcu  I  have  now  to  dedd&  It  qipesis 
that  a  rate  has  been  assessed  and  levied  upon  the 
inhabitants  and  parishioners  oi  the  parish  of  Whit- 
church, in  tihe  diooese  of  Winchester,  in  order  to 
repay  to  the  Commissionen  of  Public  Works  sa 
instalmmt  of  tix  sum  of  2000J1,  borrowed  fimn  then 
under  the  pzorisicMiB  of  6  Geo.  4,  c  86.  The  maaaf 
was  bcROwed  for  the  purpose  of  defraying  a  poittoB 
of  the  expense  of  "reboildiog  and  enlargiiv"  ths 
parish  church,  the  whole  expense  amounlinK  to 
40001  After  the  arguments  which  I  luve  heard,  I 
must  consider  the  vestiy  meeting  at  which  the  leso-' 
lution  to  borrow  the  money  was  passed,  to  have  beM 
duly  summoned  by  proper  uoUoc^  the  nstriutioo  is 
have  been  duly  passed,  the  ooosents  of  the  biahi* 
and  incumbent  to  have  been  duly  {^ven,  the  ttp^ 
cation  to  the  commissioners  to  Rave  been  dnly  nuio^ 
a  faculty  to  have  been  duly  obtained,  and,  in  poiat 
of  form,  the  rate  to  have  been  duly  made  on  the  7th 
of  Feb,  1868,  by  the  churchwardens  and  ovoseefsin 
the  manner  prescribed  by  the  statute.  I  mast  sin 
consider  that  the  money  raised  by  tbe  loan  has  ben 
ia  part  expended  upon  tbe  rebuilding  cd  the  churdi, 
as  well  as  the  fact  that  Ur  Smallbonea  occupied 
property  In  the  parish,  for  which  he  was  in  punt  of 
form  duly  assessed,  and  that  he  has  been  reqaeited, 
and  has  refused  to  pay  bis^assessroraL  His  obje^oos 
to  the  invalidity  of  thia  rate  are  at  present  the  fol- 
lowing :— (1)  That  neither  at  tbe  time  the  rate  *«• 
made,  nor  at  any  subsequent  period,  were  the  pro- 
moters of  this  suit  lawful  churchwardens  of  the 
parish.  I  must  take  it  to  be  proved  that  one  of  the 
churchwardens  had  not  made  the  declaration  pre- 
scribed by  the  statute  before  tbe  ordinary  tt 
tiie  time  when  thia  rata  was  made;  but  he  wis 
a  re-elected  churchwarden,  and  had  been  adnuttcd 
in  1867  on  his  former  election.  By  the  5  4  • 
Will.  4,  c  62,  s.g,  it  is  enacted.  <*That,  in  frton^ 
every  person  entering  npm  tbe  oSoe  (rf  diarn- 
warden  or  rid«m«f.  »^o« 
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the  duties  thereof,  Bh«Il,  in  lieu  of  such  oath  of 
office,  nuke  and  tubscribe,  in  the  presence  of  the 
ordioaTfor  other  person  More  vhom  ho  woatd,  bnt 
for  the  passing  of  thii  Act,  be  required  to  take 
inch  ostb,  a  declaration  that  he  will  faithfully  and 
diligently  perfonn  the  duties  of  his  office,  and  sach 
ordinary  or  other  person  is  hereby  empowered  and 
rrquired  to  administer  the  same  accordingly."  By 
the  U8th  canon,  which  is  in  this  matter  unaffected 
tgr  the  atatate^  "The  office  of  all  churchwaideos 
wd  lideamen  shall  be  reputed  erer  hereafter  to  coa- 
tiaae  until  the  new  churchwardens  that  shall  anc- 
oeed  them  be  sworn."  J  have  looked  at  the  case  of 
Sanson  r.  R^aoUs,  2  Strange,  1(H5,  and  the  more 
modeni  case  of  Bremner  t.  Hall  15  L.  T.  Bep. 
N.  S.  358, 351 ;  I..  Kep.  1  C.  P.  759,  760,  and  at  the 
ease  of  Aw  t.  Somen,  81  L.  J.  1S7,  M.  ; 
<  L.  T.  Bep.  N.  S.  49  ;  aad  the  propositions  of  the 
law  to  be  collected  from  the  statute,  the  canon,  and 
these  and  other  cases,  are :  (a)  That  every  church- 
warden ought  to  make  the  declaration  when  he  is 
admitted  to  office  before  the  ordinary ;  (6)  That, 
if  the  ordinary  refuse  to  admit  him,  he  may  be  com- 
pelled by  mandamua  ao  to  do ;  (c)  That  the  ordinaiy 
tnsy  compel  the  churchwarden  to  make  the  declara* 
tion ;  {d)  That  the  chnrchworden  who  has  made 
the  declaration  in  a  preceding  year,  and  continues 
in  office  without  making  the  declaration,  though 
compellable  to  do  so,  may  do  legal  acts  by  rirtuo  of 
his  office^  which  will  be  binding  upon  himself  aod 
upon  his  oariahionera.  I  am,  therefore,  of  opinion 
nat  the  nrst  objection  falls.  The  objections  with 
Kspect  to  the  notice  of  the  vestry,  and  with  respect 
to]  the  non-assessment  of  the  Uy  rector  for  pro- 
perty unconnected  with  the  great  tithes,  have  been 
abandoned  upon  evidence  being  produced  that  the 
notice  was  viUid,  and  that  the  woperty  in  question 
was,  by  force  of  k  legal  order  in  coundl,  now 
■itoate  in  another  parish,  l^e  next,  and  the  most 
important,  objection  is,  that  the  tithe  rentcharge, 
amounting,  at  the  time  when  the  rate  was  made,  to 
a  rateable  value  of  1189/.,  and  belonging  to  Mr 
Melville  Portal,  was  not  rated  and  asseued.  And, 
if  this  property  be  rateable,  unquestionably  the 
titeis  invmud,  on  the  ground  of  so  large  an  omis- 
rion.  It  is  not  necessary  to  cite  aathOTities  upon 
^  point.  According  to  the  common  law,  the 
impropriate  tithes,  which  the  tithe  rentcharge  now 
ze^esents,  are  not  rateable  for  the  repairs  of  the 
diurdi  as  these  tithes  are  charged  with  the  reparation 
of  the  chancel  (iVuhr  v.  Varig  aod  AIop^,S  Curt.  362); 
but  it  if  ctmtended  that  ttiat  exception  does  not 
i^y  to  the  case  of  a  rate  made  to  lep^  m  loan 
under  5  Geo.  4,  c.  36.  That  statute,  by  sect.  I,  pro- 
lides  that  it  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  of  any  parish  in 
England  or  Wales,  with  the  consent  of  the  major 
part  of  the  iohabttants  and  occupiers  assessed  to 
titt  rdief  of  the  poor  in  reitry  assembled  .  .  . 
and,  i^th  the  consent  of  the  bishop  of  the  diocese 
tod  the  incumbent  of  such  parish,  to  make  applica- 
tlon  to  the  commissioners  authorised  and  empowered 
to  make  advances  for  public  works  under  the  pro- 
visions of  recited  Acts,  for  any  loan  or  advance 
voder  the  powers,  authorities,  provisions,  and  regu- 
latfona  of  the  said  Acta,  and  this  Act,  of  such 
nm  ...  as  shall  be  necessary  fbr  defraying  the 
expense  or  any  part  of  the  expense  of  rebuilding, 
r^tairiog,  enlarging,  or  otherwise  extending  the 
accommodation  "in  any  church  or  chapel  of  any 
such  parish."  And  "  from  and  after  the  grant  of 
any  such  loan  or  advajice,  it  sliall  be  lawful  for  the 
chiuehwaEdeni,  &&,  of  the  parish  in  respect  of 
which  anch  loon  or  loani  shall  be  advaDoedaiafore- 
ttid  .  .  .  and  they  are  hereby  authorised  and  re- 
quited to  make  such  annual  or  half-yearly  rates 
for  the  repayment  of  the  aam  so  advoooadf  in  such 
foportioas  and  at  such  times  as  shall  be  directed 
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and  appointed  by  the  said  commissioners  on  ttiat 
behalf,  and  to  assign  the  rates  ao  to  l>e  made  as 
aforesaid  at  a  security  for  the  repayment  of  tluB 
turns  ao  odrauced  in  tuch  manner  and  form  as  the 
said  commissioners  shall  direct  and  appoint,  aud  so 
as  to  secure  the  repnyment  of  the  sums  so  advanced, 
with  interest  thereon,  at  and  after  the  rate  of  4  per 
cent,  per  annum,  by  annual  or  half-yearly  iostal- 
menta,  on  the  amount  of  the  principal  money 
advanced,  within  the  period  of  twenty  yoBn  at 
farthest  from  the  advancing  of  any  such  sumi 
respectively."  And  by  sect.  2,  it  is  provided  that 
tlie  churchwardens,  &c.,  may  "  collect,  demand  and 
receive,  sue  for,  levy  and  recover  all  such  rates  by 
all  such  ways  and  means  as  any  church  rates  may 
by  law  be  collected,  demanded,  received,  sued  for, 
levied  and  recovered,  &c."  I  was  referred  also  to 
the  preceding  statute  57  Geo.  ^3,  c  84,  which  by 
sect.  26  enacted  that  it  shall  be  lawful  for  the  com- 
missioners "  to  advance  any  money  under  this  Act 
for  the  building,  enlarging,  or  repairing  any  church. 
&C.,  upon  having  a  sum  equal  to  one-half  part  ox 
the  estimated  expense  of  such  building,  eolarge- 
ment,  or  repur,  subw^bed  tat,  or  deposited,  or 
vetted  in  any  public  fund,  without  requiring  any 
such  personal  security  as  aforesaid ;  and  in  every 
such  case  it  shall  l>e  lawful  for  the  churchwardens 
.  .  .  or  the  trustees  of  the  said  church  or  chapel, 
and  they  are  hereby  authorised  and  required  to  make 
ratea,  and  shall  give  the  pews  in  security  for  the 
repi^yment  of  the  interest  of  the  moneys  advanced 
under  the  prorisioni  of  thb  Act,  and  for  providing 
annually  a  fund  of  not  lest  than  the  amount 
of  the  interest  upon  the  sum  advanced  for 
the  repayment  of  the  principal  thereof."  And 
sect.  29  of  the  lame  Act  provides  that  no  tuch 
advance  shall  be  made,  "  unless  the  application  tot 
such  advance  shall  be  made  with  the  <wMent  of  not 
leas  than  Oie  majority  in  niunber,  and  of  three- 
fourth  ports  in  value,  such  value  to  be  calculated 
and  assessed  from  the  last  rate  made  for  the  relief 
of  the  poor  in  such  parish,  of  the  persons '  assessed 
to  and  paying  such  rates.  .  .  Such  consent  to  be 
certifled  by  some  justice  of  the  peace  or  magistrate 
acting  as  luch  in  each  parish,  one  or  more  of  the 
overseers  erf  the  poor  of  the  pariah  or  i^ace  in  'aspect 
of  which  the  application  shall  be  made."  The 
Queen's  Advocate  contended,  as  I  understood  him, 
that  so  far  as  that  statute  was  concerned,  the  old  law 
with  respect  to  the  exemption  of  the  impropriate 
tithes  remained  unaltered ;  but  that  the  intradnotioa 
at  the  ovencert  of  the  poor  into  the  tnbiequent  Ao^ 
together  with  the  other  poor-law  machinery,  did  have 
the  effect  of  altering  the  old  law.  It  was  admitted 
that  no  instance  will  be  found  in  which  under 
6  Geo.  4.,  c.  36,  the  impropriate  tithes  had  been 
rated ;  but  it  was  truly  said  that,  if  the  objection 
was  valid,  the  fact  of  its  not  having  been  taken 
earlier  was  of  no  avaiL  The  Act  itself  does  not 
specify  the  property  on  which  the  rate  it  to  be 
levied ;  but  it  was  tuid  that  the  parties,  who  are 
to  consent  to  the  rate,  are  mentioned,  aad  they  are 
those  who  are  assosed  to  the  poor  rate,  aod  it  must 
be  presumed  that  they  are  to  consent,  because  they 
are  to  be  taxed ;  that  tithe  rentcharge  is  rateabM 
to  the  poor,  and  that  I  ought  therefore  to  read  the 
statute  at  if  it  had  tiiese  words  in  it—"  tuch  rate* 
to  be  levied  on  all  property  assessed  to  the  relief  of 
the  poor."  It  mutt  be  admitted  that  this  contention 
is  not  without  considerable  weight.  The  proposition, 
however,  goes  further  in  its  necessary  consequencea 
than  the  mere  removal  of  ^e  exemption  of  the 
impropriate  titbea.  Stock  in  trade  it  not  rateable 
to  the  poor,  but  it  it  attestable  for  church  ratet; 
the  standards  of  the  two  ratet  are  different,  for  it 
has  been  holden  that  the  poor-rate  assessment  is 
not  necessarily  a  standard  for  the  validity  of  a 
ohoich-rote  UNHBtent. 


EdKKT  AKD  OTHUtf  V.  Skalldoves, 
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I  Abchbs.} 

now  contended  for  tbe  lav  upon  these  labjecta  ia 
Klto  altered,  without  ezprew  words,  implication. 
An  ai^nment  haa  been  farther  drawn  from  con- 
traating  the  proviaions  of  this  statute  with  reepect 
to  loans  with  those  of  the  Cbarch  Building  Acts  (58 
Geo.  8,  c.  45,  s.  56,  and  3  Geo.  4,  c.  72,  b.  5).  By 
these  Acts  therUeafor  repayment  are  to  be  made  in 
the  QBual  manner  bj  the  churchwardens.  It  is 
further  argued  that  I  have  already  decided  in  the 
case  of  Rippin  v.  Wi/son  and  Bastin  (88  L.  J.  33, 
Eccl.  i  20  L.  T.  Rep.  N.S.  622)that  the  erpeodituro  of 
money  raised  by  loan  under  this  statute  upon  the 
repairs  of  the  church  is  lawful ;  aad  that,  therefore,  it 
would  be  unjust  not  to  hold  that  the  impropriator, 
who  may  be  leUered  from  the  burden  of  rewiring 
the  chaocd,  shall  not  he  assessable  like  any  other 
parishioner  to  the  harden  of  repairing  the  church. 
As  to  the  argameat  of  injustice,  it  must  he  remem- 
bered that  tbe  Act  prorides  that  the  consent  of  the 
major  part  of  tbe  poor>rate  payers  and  of  the  Inshop 
of  the  diocese,  to  say  nothing  of  the  incumbent,  who 
may  be  impropriator  shall  be  a  conditioa  precedent 
of  any  application  for  a  loan ;  and  it  must  be  fn- 
sumed  that,  unless  it  were  for  their  Intneats,  this 
consent  would  not  bo  granted.  Is  is  to  be  remem- 
bered that  the  obligation  to  repair  the  church  con- 
tinues binding  for  all  time  upon  the  impropriator, 
even  if  he  were  to  be  temporarily  reliered  by  the 
vpenHoD  d  the  present  statute ;  and  it  is  to  be 
obserred  that  under  the  old  law,  the  incumbent, 
who  may  be  impropriator,  presided  and  voted  at  all 
Tcstry  meetings  at  which  a  church  rate  was  passed. 
After  such  consideration,  it  appean  to  me  that  I 
cannot  put  the  construction  upon  the  Act  which  has 
been  contended  for  by  tbe  Queen's  Advocate^  and  to 
a  certain  extent,  I  am  confirmed  in  this  view  by  the 
dedrion  In  n  BalHn  26  L.  J.  128  H.C.,  where  it 
was  held  that  tbe  jurisdiction  of  justices  to  enforce 
payment  of  a  rate  made  for  the  repayment  of  money 
borrowed  under  the  stat.  5  Geo.  4,  c.  86,  is  the 
same  as  with  respect  to  a  church  rate,  and  that  they 
therefore  had  no  power  to  order  payment,  when  the 
party  assessed  and  refusing  to  pay  takes  6rad  Jide 
objections  before  them  as  to  the  validity  and  legality 
of  the  rate.  And  Wightman,  J.  in  his  judg- 
ment says:  "Is  the  rate  in  questloo  then  to  be 
considered,  for  this  purpose,  as  differing  from  ordi- 
nary chunch  rates  ?  The  stat.  5  Geo.  4,  c.  30,  s.  2, 
says  that  the  rates  made  under  it  ma;  )>e  sued  for, 
levied,  and  recovered  by  all  such  ways  and  means 
as  dinrch  rates  may  1)6,  as  fully  and  effectually  as 
if  all  powers,  autlioritiee,  provisions,  penalties,  and 
forfeitures  relatiig  to  the  auing  for,  levying,  and 
recovi'ring  church  rates,  were  specially  repeated  in 
that  Act.  Whatever  the  intention  of  the  Legisla- 
ture may  have  tieen,  the  words  of  the  Act  are  so 
atrong  and  unambiguous,  that  I  cannot  ditUi^piish 
the  case  from  that  of  an  cnrdinary  dinrdi  rat&" 
The  impropriator  has  by  common  law  a  rij^t  to  tlw 
exemption  of  his  tithes  from  rateability  to  tbe  church 
rate.  That  right  can  only  be  taken  away  by  the 
express  words  of  a  statute,  or  by  a  necessary  impli- 
cation arising  from  the  construction  of  it.  Express 
words  there  are  none  in  tliis  case ;  and  tbe  inference 
is  too  strong  to  be  warranted  by  tiie  doctrine  of 
necessary  impticatioo,  as  applied  to  the  purpose 
and  language  of  the  statute.  I  must  therefore  pro- 
nounce that  the  libel  is  proved,  and  adjudge  tlw 
defendant  to  pay  his  assessment  with  costs. 

Proctor  for  the  promoters,  G.  C.  Ring. 

Frootors  for  the  defendants,  MMer  and  Sumntr. 


[C.  Cas.  B. 


OBOWN   CASES  BESERVED. 

Raportttd  br  Jobs  Tmamox,  Etq.,  Baiiliter-u>Iaw. 

Saturday,  Nov.  20. 

(Before  Killt,  C.B.,  BCanrv,  B.,  Bixbs,  BbJkCK- 
BuBir,  and  Ltna,  JJ.) 

Bm.  v.  Bbmmd. 

Eii^txdemai—Maiter  muf  temnt — Bex^t  BuiliSi^ 
Soeielg  — jSwreAvy— TVuwtus. 

The  tmttees  of  a  Ben&fit  Building  SoeUtg  borrowed 
tUBna/  Jar  ue  pmpa$ea  ((f  thtir  $ociely  on  thair  twfi- 
vidaal  reiponnltUitg  {Ave  being  no  nae  of  the  soeietg 
aulhorinng  them  to  borrow  moneg).  The  monejr  oi 
■  one  occasion  was  received  bg  the  secretarg,  aad  em- 
bezxled  bg  him : 

SeJd,  that  the  secretary  might  be  charged  in  the  indict- 
msNt  for  eoAezxtement  as  the  $eroai»t  of  W.  and  otherr, 
W.  oeitig  one  of  the  tnuteet  and  a  member  of  the 
society. 

Case  reserved  for  tlie.  opinion  of  tliis  court  at  the 
ouarter  searions  for  the  city  of  Manchester,  held  on 
the  26ih  Aug.  1869. 

William  Gregory  Bedford  was  tried  and'  found 
guilty  on  an  indictment  which  charg^  him  with 
the  embezzlement  of  600/.,  the  property  of  E.  Q. 
Williams  and  others,  his  masters. 

For  the  purposes  of  this  case  the  conviction  of 
W.  Gregory  Redford  is  to  he  deemed  and  tal^  to 
be  a  good  conviction,  unless  the  facts  stated  are  not 
evidence  of  the  crime  of  embezzlement. 

Case. 

There  bad  existed  in  Manchester  for  some  years 
a  building  society,  the  rules  whereof  were  doly 
registered  under  the  provisions  of  6  &  7  WUL  4, 
c.  32.  These  rules  may  be  referred  to,  and  are  to 
be  token  as  part  of  this  case. 

Under  rule  11  George  Christopher  mUiams  and 
others  were  appointed,  and  stiU  acted  as  the  trus- 
tees of  the  said  society. 

tJndei'  rule  14  the  prisoner  was  appointed  by  the 
trustees  and  managers  to  be  secretary  to  tbe  society, 
and  continued  to  act  as  such  secretary  up  to  January 
last. 

The  trustees  almost  from  the  commencement  of 
the  society's  operations  had  Iwrrowed  upon  their 
individual  responsibility,  and  on  the  security  of 
promissory  notes,  signed  by  some  of  them  n;spec- 
tively,  moneys  from  persons  willing  to  lend  the 
same.  The  moneys  thus  borrowed  were  subse- 
quently employed  for  the  purposes  of  the  Ba<^y, 
i.e^  in  making  advances  to  members  on  mortgage 
and  otherwise.  These  promissory  notes  were  for 
the  most  part  drawn  out  by  the  prisoner,  and  when 
signed  by  some  of  the  trustees  were  delivered  by 
him  to  the  lender  in  exchange  for  tbe  amount  in 
tiieloab. 

About  the  23rd  July  1868,  tbe  prisons  prepued 
such  a  promissory  note,  of  which  tlie  following  ia  s 
copy,  as  the  same  now  appears. 

5001.  KuiohaBter.  Joir  93, 13«8. 

Two  months  after  notice  to  the  secntorr,  W.  O.  Bedfixnl. 
wa  Jolntij  and  Bererallj  promiaa  to  pay  to  John  VlUtam 
Foliar  the  sura  of  SOW.  tosethar  with  mtomt  thereon  nfter 
the  rote  of  five  pounds  par  <^h'in  per  aanam  from  live 
date  hereof,  for  villue  reoeiTed. 

Chaxles   Haasorra^  Thoxab  WiaanoirBn, 
Osoaas  C.  Wiluah^  Tbomu  Axdsitos, 
WiuuK  WiLSOi,  B.  TonaoH,  Juin  8tu^ 
Tmsteea  and  Kuagen  to  the  Ninth  Soutb 
l4uicashiTe  BnUdine  Sooletjy. 
Witneea  to  slgnntuies,  W.  G.  Udtobd. 
The  body  of  the  note,  and  tbe  attestation,  is  in 
the  prisoner's  handwriting,  and  the  other  signature* 
were  given  by  the  managers  and  trustees  in  doe 
course. 

The  evidence  of  the  prisoner's  recdpt  of 
mon^  which  was  the  amouttt>of  the  nroniwiiy 
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note,  eoniuted  of  the  production  of  •  letter  writteo 
ud  signed  in  him,  dated  the  38rd  July  1868,  and  of 
in  tatrj  in  the  lint  or  Btmtement  of  liabilities  here* 
imfter-mentiOQed.  The  Bald  letter  was  in  the 
«ord>  following : 

nath  South  iMWMhiie  Bsoaflt  BoUdinff  Sodetj, 
n,  StaktnaMMtnwt. 

W.  0.  BxDPOKD,  ScoretauT. 

MsnchHtor,  Jalj  23,  188S. 
Datr  a^— The  SOOl.  1>  nio  to  hftod,  and  yonr  iMving  it 
witk  njr  (Mrks  WM  poxteotlj  right  ua  la  aooordonoe  with 
Mj  iutndtois.  If  yon  wuh  uio  alsnatiuH  wltnenad,  I 
iWllwhinrtodo  BO  anr  Uiiia  yon  Uke  to  oaU  here  with 
tkt  Mttr-Tsm,  Tonn  tnUj, 

William  O.  Bisfoxd. 
].  W.  pBll«r,  Esq.,  Lower  Brighton. 

In  the  UMOth  of  Jan.  1869  the  said  O.  C.  Willianw 
not  to  the  priflooer  and  found  hiin  vritlii^  out  a 
dflonmeDt,  which  prisoner  stated  to  be  a  list  of  hie 
defslcations,  io  tbeee  wwde;  "Thia  is  the  amoant 
of  my  defslcations,  and  I  have  no  moaey."  In  thia 
document,  which  was  produced  in  eridence,  there  is 
sn  entry  In  the  following  worda : 

"J.  FuIIn-.  500/.  Copy  destroyed,  but  I  remem- 
ber luB  would  haTe  it  fully  signed,  so  the  names 
vonld  be  Ifereditb,  Williams,  Lightbounie,  Wilson, 
Eyre,  Anderton,  and  Toulson." 

No  part  of  the  500^  was  ever  paid  by  the  prisoner 
to  the  society,  or  any  of  its  trustees  or  managers, 
sod  on  the  27th  July  1869,  that  sum  with  interest 
was  paid  to  Fuller  by  the  seven  makers  of  the  pro- 
nisany  nots. 

It  wu  objected  before  me  on  behalf  of  the  pri- 
soner that  on  the  evidence  this  indictment  was  not 
proved. 

1.  Because  if  by  the  worda  "  O.  C.  Williams 
snd  others,"  in  the  indictment,  itwaatobe  taken 
that  the  makers  of  the  promissory  note  as  indivi- 
duals (whose  money  the  600/.  was  upcm  its  receipt 
by  the  priaooer)  were  described,  the  relation  .>f 
nsstw  and  servant  never  existed  between  the  pri- 
aooer and  ihooe  Individuals. 

2.  Bat  if  by  the  words  "  G.  C.  Williams  and 
others,"  it  was  to  be  taken  that  by  virtue  of  the 
■tttnte  10  Qeo.  4,  c.  66,  e.  21,  incorporated  with  the 
■utnte  6  &  7  Will.  4,  &  the  trustees  of  the 
society  (whose  servant  the  prisoner  waa}  were  pro> 
periy  described,  then  the  money  alleged  to  be 
embezzled  was  not  money  of  his  masters,  the  trus- 
tees, as  such,  the  statute  only  vesting  in  the  trustees, 
tod  enabling  to  be  describt^  accordingly  in  an  in- 
diotment  what  was  the  property  of  tbo  society  as 
ncfa. 

S.  niat  if  the  prlsooer  were  the  servant,  and 

the  money  the  property  of  the  said  Q.  C.  Williams 
and  others,  the  letter  of  July  23,  1868,  which  waa 
the  evidence  of  the  receipt  thereof  by  the  prisoner, 
•bowed  that  the  money  waa  therefore  in  the  con  • 
•tractive  possession  of  bis  masters  by  the  band  of  a 
fUiow  servant. 

I  ovemled  these  Directions,  and  let  the  case  go 
to  the  jury.  The  prisoner  was  found  guilty  and 
sentenced,  but  I  reserved  for  Uie  conaioeTation  of 
the  court  the  following  question  : 

Wss  there  evidence  of  embezzlement  by  the  pri- 
soner to  go  to  the  jury  ;  if  there  was  not,  the  coa- 
victloDis  to  beqaashed,  if  thm  was,  the  oonviction 
u  to  stand.  HsHBT  W.  West, 

Becorder  of  Manchester. 

Bolter,  Q.C.  (_AtacroTj/  with  him),  for  tiie  prisoner. 
The  conviction  was  wrong,  for  the  prisoner  was  not 
the  servant  oi  Williams  and  others.  The  third 
objecticH)  will  not  be  relied  upon.  Then  is  no  rule 
of  tUs  so«dety  that  authorises  the  trustees  to 
bwTow  moaeyf  and  it  is  found  in  this  case  that  the 
WW,  was  borrowed  on  the  personal  security  of  the 
trustees.  [Blackbdbn,  J. — Can  the  [nieoner  object 
that  the  borrowing  of  the  money  was  a  breach  of 
troat  by  the  truatees  ?  Suppose  a  clerk  in  a  railway 


company  indicted  for  embezzlement,  could  he  object 
that  tlm  money  embezaled  was  obtained  on  the 
secarity  of  one  of  Lloyds*  hoods  t  Masxih,  B. — 
Is  this  society  a  corporation  ?]  "So.  [Mabtim,  B. — 
If  it  is  not  a  corporation,  the  society  consists  of  a 
number  of  individuals  like  an  insurance  company, 
that  calls  itself  by  a  certain  namej  By  aect,  21  of 
the  10  Geo.  4,  c.  &0,  which  is  incorporated  into  the 
BuUding  Societies  Act  (6  &  7  WUL  4,  o.  82),  the 
property  of  a  building  sodet/  is  rested  in  the  trus- 
tees or  treasurer  for  the  time  being,  and  it  is  to  be 
taken  to  be  for  all  purposes  of  action  or  salt  as  well 
criminal  as  civil,  and  may  be  described  in  any  such 
proceedings  as  the  property  of  the  person  appointed 
treasurer  or  trnstee  of  such  society.  Here  it  is 
dear  that  the  money  was  borrowed  by  Hie  trustees 
on  their  individual  responsibility.  [Blaokbobh,  J. 
— ^Tlie  money  was  intended  as  a  loan  to  the  society, 
and  the  trustees  were  merely  sureties  for  its  repay- 
ment.] Until  they  applied  the  money  to  the  pur- 
poses of  the  society  it  waa  their  money.  [Blaok- 
BUKH,  J.— Suppose  an  infant  wants  a  loan,  and  he 
requests  a  friend  to  obtain  it  for  him  on  his  person^ 
security,  and  the  friend  sends  the  money  to  the 
isfanc  by  a  person  in  the  infant's  employ,  who 
embezzles  it,  why  is  not  that  person  the  servant  of 
the  infant?]  The  prisoner  was  not  authorised  to 
leceive  money  by  the  rules  of  the  society,  and  he 
held  the  money  for  the  persona  it  belonged  to,  but 
be  waa  not  thcdr  servant.  [Loss,  J. — The  trustees 
are  membm  of  the  society,  and  yon  say  it  was 
their  money,  and  that  the  prisoner  was  a  clerk 
•f  the  society.  Now  it  has  been  held  that  a 
lervant  in  the  employment  of  a  partnership  must 
be  considered  as  the  servant  of  each  member,  and  if 
be  embezz'e  the  private  money  of  one  he  may  be 
(barged  as  ttie  servant  of  that  individuRl  partner : 
Rex  V.  I^ech,  8  Stark,  70;  Beg.  v.  Bail^,  7  Cox 
C.  C.  179;  1  Dears  &  BelLj  It  is  submitted 
that  the  prisoner  was  the  servant  of  the  trustees, 
snd  should  have  been  indicted  as  th«r  servant  gaa 
Lmsteea. 

Jordan^  for  the  prosecution,  was  not  oalled  npon 

t*  argue. 

Khllt,  C.  B.— The  casea  cited  by  my  brother 
Inah  are  decisive  of  this  case,  and  show  that  the 
pisoner  may  be  described  in  the  indictment  either 
01  the  servant  »i  the  trustees  of  the  building 
Biciety,  or  of  the  trustees  individaaliy.  If  the 
[risoner  was  the  servant  of  the  society  he  la  pro- 
perly described  as  the  servant  of  the  persons  of 
vhom  the  society  is  composed,  though  it  may 
consist  of  a  great  number  of  persons.  If  the  money 
was,  as  in  law  and  in  fact  it  was  in  this  case,  the 
noney  of  the  society,  the  prisoner  may  be  ^perly 
(barged  as  in  this  Indictment,  with  embezaliug  the 
property  of  Williams  and  others  as  the  members 
•f  the  society.  If,  on  the  other  band,  as  was 
irgued,  it  was  the  money  of  the  trustees  by  reason 
•f  their  having  acted  as  the  represenutives  of  the 
lociety,  although  they  gave  their  personal  security 
for  its  repayment,  and  intended  to  apply  it  for  the 
purpoaee  of  the  entire  society,  yet,  until  they  so 
applied  it,  it  runained  the  individual  property  of 
'.be  trustees,  tlien  the  prisoner  may  be  charged  as 
■J»eir  servant.  So  that  taking  it  either  way  the 
conviction  was  right  and  must  be  affirmed. 

Martin,  B. — When  onoe  it  is  ascertained  that 
the  eodety  is  not  a  corporation,  every  difficulty  is 
tolved.  The  members  of  the  eocietv  may  call 
themselTes  a  society,  but  they  m  in  reuity  notliliig 
more  than  a  number  ttf  persons  famed  into  a  part- 
nership. 


Btlbs,  J.concumd. 
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Blackbuxk,  J. — These  trusteed  made  themselTM 
indiTidually  lUble  for  the  repayment  of  thii 
money,  but  they  borrowed  it  for  the  society  u 
aurc'ties.  There  is  no  doubt  that  it  was  the  money 
of  the  society,  though  there  may  be  some  doubt 
whether  the  trustees  could  have  enforced  the  charge 
against  the  society.  It  is  like  the  case  of  a  railway 
company  with  no  borrowing  powers,  borrowing 
money  on  the  security  of  the  directors  nersoaalty  ; 
or,  perhaps,  it  i^  more  Uke  the  case  of  an  infant 
borrowing  money  on  the  security  of  a  friend.  The 
indictment  properly  charges  the  prisoner  as  the 
svrraiit  of  Williams  and  others,  and  the  conrictkm 
most  be  affirmed. 


LuBH,  J.  concurred. 


Cortvictvm  qffirmtd. 


jPutittial  <Sommitt»  of  t^f  Vcitiff  fSountil. 

BaiMrtedtar  Donnu  Kmunma.  Esq..  BarriiteMt-LMr. 

Tkttrthg,  Jufy  8. 

(Present,  the  Bight  Hon.  Sir  Jambs  W.  Coltilb, 
Sir  Joskph  Napieb  and  Lord  Justice  Giffabd.) 

Wilson  and  ahothbr  C&PPbO    Traill  (resp.) 

Victoria  ^Garnishee  summons — Property  subject  to 
attachment — Property  "  belonging  to  "  tkfmdant,  or 
in  which  As  u  "ben^^aHv  intenatad*—Pn^ty 
entrvited  to  d^ttdant /or  sou. 

'J he  Common  Law  Procedure  Act  (Victoria),  1866,  by 
teet.  21  &,  gives  a  summary  ranedy  for  damages 
ligainst  a  garnishee,  who  shall,  after  service  of  the 
lent  and  before  the  dissolution  of  the  altachmenl, 
leithoui  the  have  of  the  court,  dispose  of  or  part  with 
any  ^'■property,  of  whatsoever  nature,  belonging  la  the 
defendantf  or  to  or  in  which  such  d^endant  shall  be 
legally  or  mtiteM/  entitled,  or  otherwise  bentjieially 
intenated,'^  attorned  in  the  hands  of  the  garnishee.  In 
proceedings  taken  under  the  above  section : 

Heldf^qffirming  the  judgmmt  of  the  Supreme  Court  of 
Victoria),  that  the  words  of  the  slatate  require  that 
the  property  attached  should  belong  to  the  (pendant, 
and  imply  an  actual,  and  not  merely  a  constructive, 
ownerthip  in  him ;  and  that,  therefore,  where  a 
garnishee  parted  wiA  property,  which  though  dealt 
with  by  the  defendant  as  if  he  was  the  owner,  had 
been  reaUy  only  entrusted  to  kirn  for  sale,  a  summoiu 
under  the  above  statvte  was  prt^ly  refused. 

This  was  an  appeal  against  a  rule  of  the  Supreme 
Court  of  the  colony  of  Victoria,  at  Melbourne,  dated 
the  l^Ch  Sept.  1867,  and  making  an  order  a  rule  of 
court.  The  order  had  been  made  by  a  judge  of  the 
Supreme  Court  dismissing  a  garnishee  summons  in 
an  action  between  the  appellants  and  one  Lancelot 
E.  Threlkeld  (trading  under  the  name  of  L.  E. 
Threlkeld  and  Co.)  The  appellants  are  merchants 
at  Melbourne,  and  on  the  17th  Hay  1866,  purchased 
through  John  Everard  and  Co ,  tea  brokers,  in  Mel- 
buuruB,  from  Messrs.  L.  E.  Threlkeld  and  Co., 
auctioneers,  of  Sydney,  a  large  quantity  of  tea,  and 
iti  the  following  month  Messrs.  Threlkeld  and  Co., 
depoaitfd  with  the  Oriental  Bank  Corporation,  at 
Sydney,  to  be  transmitted  to  their  branch,  at  Mel- 
iNiorne,  Ci>rtain  bills  of  exchange  drawn  by  them 
upon  the  appdUots  against  the  oonaignoMnt  of  the 
tea,  and  gare  direotiona  to  the  hank  to  present  the 
hills  for  aeuaptwce,  and  to  collect  the  amonnta  at 
maturity. 

About  Uie  time  of  such  deposit  318  and  49  chests 
of  tea  were  shipped  by  Measra.  Threlkeld  and  Co. 
to  Melhouroe,  aod  the  billt  of  lading  thereof  were 
daliTeied  to  the  hank,  with  directions  to  deliTer  the 
teas  to  the  appdlanta  on  their  acorotaiioe  of  the 
Ulls. 


The  teas  reached  Hdhoame  indue  coarse, bitt on 
presentation  of  the  bills  to  the  ^ipellants  they  re- 
refused  to  accept  them  on  the  ground  that  some 
parcels  of  the  tea  did  not  correspond  with  that 
which  they  had  purchased. 

The  appellants  thereupon  commenced  an  action 
in  the  sidd  Sui^eme  Cotirt  against  Hir^keU  aad 
Co.,  for  non-dellTery  of  the  tea  irhidi  had  been 
purchased. 

The  writ  in  such  action  was  returned  wm  est 
inventus,  and  on  such  return  the  appellants  issaed 
a  writ  of  foreign  attachment,  directed  to  the  re- 
spondent, as  manager  of  the  bank,  attaching  the 
teas  in  his  hands  for  the  pnrpoM  at  making  satis- 
faction to  the  appellants.  Such  writ  was  issntd, 
and  the  proceedings  thereupon  were  taken  noder 
sects.  211-216  of  the  Common  Law  Frocedore 
Statute  for  Victoria  1865  (28  Vict.  No.  274). 

Sect.  211  is  as  follows: 

In  e-rerj  aoti<m  at  law  in  the  Sapramc  Court,  oo  at 
arislnf;  out  of  ooatnot,  attd  is  ererj  KctloiL  In  nai  eonrt 
for  the  oonvorsion  or  detentjon  of  goods  wfaerelii  the  writ 
of  BommouB  or  of  capiat  iball  (sa  to  maj  d»I«nd«nt  Miaad 
therein)  be  retoraed  non  est  mtmivs,  U  upon  or  aftertuli 
return  an  affldaTit  shall  be  filed  on  MbaB  of  the  pUntiC 
(in  addition  to  a  fall  afSdaTit  of  the  oanso  of  actloii],  that 
s\ich  oaose  of  action  arose  within  Victoria,  and  that  to  Um 
best  of  deponent's  belief  such  defendant  does  wit  retade 
within  the  ooIodt,  and  is,  to  the  best  of  deponent'*  belief, 
possessed  of  or  entitled  to.  or  otherwise  bene'leiallT  intar- 
eited  in  any  lands,  moneys,  aecnritles  tor  money,  eba'.teU, 
or  other  property  in  the  enstody  or  under  the  control  o(  any 
person  or  persons  in  the  colony,  hereinafter  called  the  nr- 
nisliee  or  gamiahaes  (to  be  named  in  such  aSdaTit),  or  tut 
any  sooh  person  or  persons  is  or  are  idebted  to  sndi  d«f«n- 
duit,  the  plaintiff  may  proceed  against  aacb  defenduit  by 
prooesa  of  tOTeign  attachment  in  the  manner  herdnafter 
direo(«d.  Provided  that  by  laare  of  a  jndgv  (irtteie  it  BbiU 
appear  that  the  pUntffl  mar  sustain  bttrnj  hj  tbs  (Isbgrl 
snch  afOdarit  m^  be  fllel  bum  the  return  of  soeh  writ  a 
sonunons. 

The  affldarit  required  fay  the  s^  section  was  didr 
made. 

Upon  the  return  of  the  writ  of  attachment,  the 
respondent  was  coutmined  on  the  23rd  UcL  1866, 
and  on  order  was  made  by  a  judge  of  the  Supreme 
Court  that  218  chests  of  tea,  part  of  the  SIS,  should 
be  attached  to  answw  the  appellant's  claim,  and  that 
as  to  the  remaiuing  100  cheats  and  the  49  chests 
the  attachment  should  be  dissolved. 

This  order  was  made  uuder  sect.  816  of  the 
said  statute,  the  material  part  of  which  is  u 
follows  :— 

Upon  the  return  of  every  such  writ  of  attachment  u 
aforesaid,  or  as  soon  after  as  convaniently  mar  be,  and 
upon  sooh  other  day  or  days  of  adjournment  (if  any)  as 
shall  in  that  behalf  be  direat«d,  the  aaid  oonrt  or  oos  of 
the  Judges  thereof  sball  prooeed  to  inquire  aad  determine 
whether  In  fact  the  plainUff's  canse  of  action  arose  within 
Victoria,  and  if  so,  then  what  lands,  mtmeya,  chattels,  and 
other  property  as  aforesaid  [sofflciait  or  not  more  thin 
sn^lent  to  satisty  the  plaintiffa  oanae  of  action,  t«ffatlMr 
with  his  costs  of  snit),  then  are  or  were  at  the  time  of  ihe 
serrlce  of  the  said  writ  in  the  oustodf  or  under  the  ooa- 
trol  of  any  such  garnishee  or  person  as  aforemid,  b«loagii« 
to  the  defendant,  or  to  or  in  which  he  was  at  that  mm 
entitled  or  interested  as  aforesaid,  and  what  debts  woe 
then  doe  to  sneh  defendant  from  any  such  gamisbee  or 

Crson,  and  the  nartlanlBis  thereof,  and  whether  sncb 
ids,  moneys,  ana  other  property  and  debts,  or  anyfsrt 
or  puits  thereof,  are  or  can  be  made  arailabis  for  the 
purpose  of  making  snch  satiataetion  as  aforesaid,  aad  to 
what  amoant  reapoctiyely ;  and  for  the  pnTpoess  at  sacs 
inqoiiy  and  determination  It  shall  be  lawful  for  Uta  ssid 
ooart  or  JndKe  In  a  summaiT'  way  toaxamina  or  permit  tbi 
said  plaintiff  to  examine  siva  voei  npon  oath  ereiT  sad 
garniahee  or  person,  tOMtbor  with  sneh  witnesses  {if  sny) 
aa  the  said  oonrt  car  jndge  may  think  proper  to  bs  so  at- 
amined,  and  for  that  purpoae  to  make  anch  Qsdsrs  sad 
isans  such  snmnuNisea  to  toe  sofoal  gsrnlsbess  and  to  av 
witness  or  witDeases  aa  nar  tn  that  behalf  be  dswsw 
expsdlMit,  and  anjaoA  gsniiJiti  or  paraon  asafMssil 
or  wituAss  who  shall  ratiwe  or  aaglaot  to  attsnd  aseosJag 
to  the  ezig«toy  of  any  sodi  writ  of  attaohmeot,  or  to  obej 
aar  snoh  otdar  or  niiiiiMaa,or  shaD  rafosa  to  bs  so  w- 
■mlMd,  AsU  ba  Uabla  to  be  Mnmnarllr  Moaaadai  affbrt 
as  In  eases  of  oontwapt  ot  aoort,  ua  to  ba  piuiibsil 
aooordingly. 

At  the  time  of  luakiog  ttM-said  ordeatbe  lespon- 
deat  had  leoeiTeti^f^^^^^gte 
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tew  at  the  time  of  their  conoIt^Hiuent  to  the  bank, 
were  and  from  thence  had  cuntinued  to  be,  the 
property  of  Meurt.  A.  Taof^aiid  Co.,  merchants  of 
87dne;,  by  whom  tbey  had  been  placed  in  the  handi 
of  Threlkeld  and  Co.  for  tale  on  their  acuuant. 

On  Ihe  20th  Not.  1866,  the  appellant  drew  up  the 
fbUowing  order,  purporting  to  be  based  on  the 
miaute  m  order,  made  ou  23rd  Oct.  1866: 

I  do  order  th&t  SIS  chests  of  t«a,  nurt  of  367  chests  of  tee, 
b«k>iM{iiiK  to  the  defandsnt,  liUioeloi  E.  Threlkold.  now  in 
Um  mbos  of  the  Mid  Oeorn  Bamillou  Traill,  sotlu  numa- 
nr  of  tbo  Oriental  Bank  Corporation,  be  sold  bj  the  said 
0«org«  HaoiiltOD  I'nUll,  and  that  the  proceeds  of  the  sale 
ot  the  Mid  ZIS  ohssts  of  tea  be  henceforth  holden  by  the 
Hid  Oeoive  Hamilton  Traill,  sntuect  to  the  said  irrit  of 
forelyii  atuehment  lasned  in  this  cause,  for  the  purpose  of 
usk^  satiriaoUon  to  the  plalntilla  tor  thalr  mui  oiaim  in 
Uiia  aotioii  i  and  I  do  further  order  that  as  to  tha  remaininK 
MB  dtetts  of  tea  helouglna  to  the  defendant,  I^ncelot  E. 
Tludkeld,  BOW  in  the  hands  ot  the  said  Oeorre  Hamilton 
MO,  the  Hid  writ  of  fonlgB  attMhinaDtbedlssolTMl. 

On  the  26th  Kor.  the  appellants  proceeded  in  the 
action,  aa  if  Threlkeld  and  Co.  vere  residing  in 
Victoria.  This  was  under  sect.  218  of  the  said 
tt«tnte,  which  i*  as  follows : 

A.%  ttuy  tfane  after  the  retnm  daj  of  any  such  writ  or 
aUsahnent,  It  shall  be  lawful  for  the  plaintiff  to  proceed  in 
tlM  aetion  aa  if  suoh  defendant  resided  in  Victoria,  and  had 
■ppoared  to  such  action  in  person.  Prorided  that  such 
mod  as  is  hereinafter  in  that  behalf  presciibad  shall  hare 
been  first  duly  entered  into. 

On  the  5th  Dec.  1866,  the  respondent  obtained  a 
rale  nisi  to  »et  aside  the  said  order  of  the  20th  Nov. 
on  Uie  gronnds  that  there  was  no  jurisdiction  to 
direct  the  sale  thernn  directed,  and  that  the  pro- 
ceeds of  the  said  sale  shonld  hare  been  ordered  to 
be  paid  into  court ;  and  on  the  24th  Dec.  the  said 
rule  wu  made  absolute. 

The  appellants  endeavoured  to  hare  such  rule 
amended,  but  without  success. 

On  or  ftboat  the  9th  Jan.  1867  the  appellants' 
attorney,  without  baring  prerionalj  pveo  notice  to 
the  respondent,  or  to  'Hirelkeld,  or  to  the  attorney 
of  either  of  them,  of  their  intention  so  to  do, 
obt^ned  the  aignatore  of  a  judge  of  the  said  court 
to  an  ord«r  of  attachment,  dated  back,  viz.,  on  the 
20th  Not.  1866;  which  was  in  the  same  terms  aa 
the  first  order  of  the  same  date,  which  had  been  set 
adde^  exc^t  that  the  second  order  omitted  the 
direction  for  the  sale  of  any  part  of  the  sidd  teas. 

"nie  respondent  was  serred  with  this  second  order 
on  the  9th  Jan.  1867  ;  but  he  had,  between  the  dis- 
missal of  the  order  of  attachment  and  sale  (of  the 
20th  Not.  1866),  and  the  obtaining  of  the  said  second 
nder,  tiiat  is  to  say,  on  the  28th  Dec.  1866,  taken 
oonnsers  ojdnion  as  to  what  course  he  should  pursue 
BBder  the  drcnmstanoes  of  the  case,  and  under  his 
adrice  had  re-shipped  the  teas  to  the  Oriental  Bank 
Corporation  at  Sydney,  who  had  on  the  21st  Jan. 
1S67,  delivered  them  up  to  the  said  Tange  and  Co., 
without  any  payment  or  security  to  them,  and  witb- 
oat  any  agreement  or  promise  for  any  payment  or 
iecniity,  and  wltiiont  insisting  upon  any  lien  on  the 
said  teas  or  any  of  them. 

On  the  12th  Feb.  1867  a  summons  was  issued  by 
the  ^tpellanta  against  the  respondeat  to  show  cauae 
why  he  should  not  pay  such  damages  as  to  the 
judge  should  seem  meet,  and  the  costs  of  the  appli- 
caiioo  on  the  grounds  that  he  had  disposed  of  or 
parted  with,  and  seat  out  of  the  jniiadiction  of  the 
«nut  Uie  goods  attaohad  in  his  hands  to  satisfy  the 
Vpdlants  claim. 

"Rite  snmrnoDB  was  issued  under  sect  216  of  the 
■aid  statute,  which  is  as  followa : 

Troiatbetims  of  theserrlceof  SMob  writ  npon  any  saoh 
Ssndshae  or  person  sa  aforesaid,  all  and  «iiigiil^r  the  lands 
and  oUier  hareditamstita,  moneys  and  chattels,  bills,  bonds, 
tad  othai  property,  of  whatsoever  nature,  in  the  custody  or 
andor  Ite  oonlrol  <rf  soeh  gamfsbe»,  thea  beli<ngintr  the 
dstendant,  against  whom  such  writ  Usuad,  or  to  or  io  which 
neh  defendnat  nball  then  be  lagally  or  equitabi;  entitled, 
wethsrri—  baaMa»r  tetemted  (said  whsthmr  soUty  or 
jCBBtv  wltb  wnj  psnon  or  panona),  aad  aD  debts  of  svoir 


kind  then  due  by  any  ancb  garnishee  to  snob  detesdont, 
althoi^h  the  same,  or  part  thereof,  miqr  be  payable  onl;  at 
a  f  ntnre  day,  rtiaU,  to  the  extent  ot  au^  defendant's  right, 
titl^  and  interest,  therein  respeotively  be  attached  in  the 
hands  of  anoh  ganilahee,  aad  (sDhjeot  to  any  bona  fide  prior 
otaims  or  liens  tihsreon)  he  liable  to  ths  satisfaotion  of  the 
Htrticolar  demand  or  oanae  of  action  of  which  ha  or  aha  shitll, 
by  the  said  writ,  have  had  notice ;  and  if  any  such  ganiiahee 
or  person,  without  the  leara  of  the  court  or  one  of  the 
jua^os,  shall  at  any  time  after  such  serrice,  and  before  the 
aiid  attachment  shall  be  dissolTOd,  sell  or  otherwise 
kuowii^ly  dispose  of  ot  part  with  any  suob  property,  or  pay 
07er  tiuy  such  debt,  or  any  part  theroof,  excepMnK  only  to 
or  to  the  use  of  the  pUintiff  in  such  writ,  he  or  she  shall, 
upon  thu  aj^Iication  in  a  summary  way  of  such  plaintiS  to 
tha  court,  or  any  Judge  tfaenot,  aad  on  proof  of  the  foots, 
pay  snoh  damages  to  the  plalatdff  as  anoh  oonrt  or  Judge 
■hill  is  tbrtbehalf  think  fit  to  <»dar. 

The  said  aommons  agdnst  the  nspondent  was 
referred  to  the  court,  and  by  the  court  dismissed, 
and  on  the  16th  Sept.  the  order  dismissing  such 
summons  was  for  the  purpose  of  appeal  made  a  rule 
of  court.  Against  this  role  the  present  appeal  was 
brought. 

Fortyth,  Q.C.aod  i^mh^  were  for  the  appellants 

Sir  Roundetl  Paimer,  Q.  0.  and  Maenamara,  for  tiia 
respondent  were  not  called  on. 

Jodgment  vu  delirered  by  Sir  Jamm  W. 

CoLTiLB.— It  may  be  well,  biefore  stating  the 
views  of  their  Lorastiips  upon  the  particular  point 
involved  in  this  appeal,  to  consider  what  the  posi- 
tion of  the  parties  was.  The  plaintiffs  in  the  action, 
the  appellants  in  this  appeal,  being  resident  in 
Melbourne,  made  a  contract  through  their  agents  at 
Sydney  for  the  purchase  of  oertaio  teas.  Upon  the 
face  of  the  contract  those  teas  appeared  to  he  the 
teas  of  Threlkeld,  who  now  is  found  to  have  been 
the  agent  of  an  undisclosed  principal,  Mr.  Tange. 
The  teas  were  sent  to  Melbourne,  and  the  form  of 
the  action  shows  that  the  purehasers,  the  appellants, 
had  treated  them  as  not  being  euch  teas  aa  they 
had  contracted  to  purchase,  and  tiiey  according^ 
brought  their  action  to  recorer  the  mtmeys  whiiut 
they  had  paid  under  the  contracL   Tlierefore  that 
clears  the  question  as  to  the  property  in  the  teas. 
I  The  teas  in  the  hands  of  the  garnishee  were  the 
I  property  of  the  vendor,  whoever  that  vendor  might 
I  be.   The  action  was  brought  against  the  ostensible 
vendor,  Threlkeld,  in  tiie  Court  of  Melbourne. 
I  Neither  Threlkeld  nor  Tange  was  personally  subject 
to  the  jurisdiction  of  that  court.   The  plaintiffs, 
'  therefore,  took  advantage  of  the  law  of  foreign 
attachment,  and  upon  the  return  of  the  writ  of 
summons  non  at  invAatua,  they  attached  these  teas 
I  as  the  teas  of  Threlkeld  in  the  hands  of  the  gar- 
nishee.  Then  took  plaoe  those  Tariona  proceedings 
which  their  Lordships  do  not  think  necessary  to 
enter  into  particularly,  but  the  result  was  that  the 
garnishee  (for  it  will  be  convenient  in  dealing  with 
this  appeal  to  tre^t  the  acts  of  the  bank  of  which 
he  was  au  officer  as  bis  act8>,  finding,  as  he  says, 
that  the  teas  were  not  the  teas  of  Threlkeld,  that 
they  were  claimed,  and  pK^ierly  claimed,  by  Tange, 
and  that  the  bank  had  not  any  lien  on  them,  parted 
with  the  teas,  and  sent  them  back  to  Sydney.  la 
these  drcunutances  the  appellants  applied  against 
the  garnishee  for  a  summons  under  the  215th 
section  of  the  Common  Law  Procedure  Act  for 
Victoria  1865  (28  Vict.  No.  274).   It  is  scarcely 
necessary  to  read  again  that  (dause  which  has  been 
so  much  comniented  on,  because  it  is  perfectly  clear 
— it  is  almost  admitted— that  it  was  essential  both 
to  tiie  validity  of  the  original  attachment  and  to  the 
prosecution  of  the  rem^y  which  the  215  th  clause 
gives  against  a  garnishee  who  parts  with  the  {ffo- 
perty  that  has  been  attached,  tliat  the  property 
shoiud  bdong  to  the  defendant  in  tbe~acti<Hi.  The 
qnestion  to  whmi  these  [t4pizl)9twi«i4@i@km@ 
Uieir  LiwdshipB'  opinion,  he  affoctea  by  anyoR^ose 
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prindplea  vUch  are  tometimet  applied  to  sales  by 
an  agent  on  bdialf  of  an  nndiacloKd  priDCipal,  and 
give  to  the  vendee  such  rights  of  set-off  or  the  like 
as  he  would  hare  had  if  the  property  in  the  thing 
■old  had  been  retdly  and  not  ostensibly  in  the  agent 
In  those  cases  the  contract  subsists,  and  the  qaet> 
Uon  is,  ia  what  mode  it  is  to  be  carried  out.  Here 
there  has  been  a  breach  of  contract,  and  the  party 
is  suing  in  a  particular  way  for  the  money  which 
he  has  paid  under  that  contract  as  upon  a  failure  of 
consideration,  and  for  damages  sustained  by  reason 
of  the  breach  of  contract.  The  words  of  the  statute 
require  ^at  the  property  attached  should  belong  to 
the  defendant.  They  imi^y  an  actual  and  aot 
merely  a  constmctiTe  ownership  in  him.  Their 
Lordships  have  already,  in  the  course  of  the  argu- 
ment, intimated  that  there  is  no  ground  for  saying 
that  the  garnishee  was  estopped  by  his  conduct 
from  showing  in  whom  the  actual  ownership  was. 
Upon  the  summons,  various  affidavits  were  flled 
upoir  both  iideSf  and  the  judge  came  to  the  con- 
tusion that  the  property  in  the  teas  was  really  in 
Tange  and  not  in  Thretkeld,  the  defendant  in  the 
action,  and  therefore  that  it  was  impossible  to  say 
that  the  defendant  had  sustained  any  damage  by 
reason  of  the  garnishee  {parting  with  property 
whidi  was  not  properly  subject  to  the  attadiment 
at  all,  and  accordingly  he  dismissed  the  summons. 
The  only  substantial  questions  that  seem  to  be 
raised  by  this  appeal,  are  whether  the  court  on  the 
evidence  before  it  should  have  come  to  a  contrary 
conclusion,  or  whether  the  case  was  left  in  such  a 
stHte  of  doubt  that  the  court  ought,  under  the  power 
which  a  subsequent  section  (sect.  216)  gives  it,  to 
have  directed  an  issue  as  to  the  question  of  property 
to  be  tried?  Hieir  Lordships  are  of  opinion  that 
the  first  question  must  be  answered  in  the  nega- 
tive ;  that  upon  the  affidavits  it  is  impossible  to  say 
that  the  balance  of  testimony  was  not  against  the 
contention  of  the  appellants.  With  respect  to  the 
other  qnestion,  although  at  times  in  the  course  of 
the  argument  their  Lordships  may  have  felt  more 
doaht  concerning  it,  yet,  looking  to  the  affidavits 
as  corroborated  by  the  acts  of  the  parties,  and  the 
inferences  which  arise  from  the  bank  at  Sydney 
giving  up  its  clum  of  lien  against  Threlkeld 
on  the  conviction  that  the  property  was  the 
property  of  Tange,  they  cannot  say  that 
there  was  such  a  case  of  doubt  that  the  court 
below,  in  the  exendse  of  its  discretion,  has 
erred  in  not  granting  an  issue  to  try  that  question. 
They  were  asked  to  presume  a  sort  of  universal 
conspiracy  against  Uie  appellants  in  this  case,  and 
that  these  puties  have  all  sworn  falsely  in  order  to 
enable  Threlkeld  or  the  garnishee  to  escape  from 
their  responsibility  for  the  benefit  of  Tange.  Judg- 
ing by  the  ordinary  principles  of  human  action, 
their  Lordships  tiiink  that  they  would  not  be  justi- 
fied in  drawing  any  such  conclusion.  Their  Lord- 
ships, therefore,  feel  that  it  is  impossible  for  them 
to  say  that  the  judgment  of  the  court  below  is 
wrong,  or  that  (he  court  was  bound  In  its  discre- 
tion to  grant  an  issue,  and  they  must  humbly  ad- 
Tiie  Her  Hajes^  to  dismiss  diis  appeal,  witii  costs. 

J,dgmat  effirmd. 

Agents  for  the  appellants,  LaiorU  and  fesn. 

Agents  for  the  respondents,  FvUer  and  Saltweli. 


Z)se.3a»f4. 

(Present — The  Right  Hun.  the  Lobd  Cbahcbllob 
(HatJierley),  tiie  Abchushof  of  Tork,  Lord 
Chbuibfobd,  Sir  Jamu  W.  Cox.vii^  and  Sr 
JOSBFH  Napiee.) 

JoHH  Mabtin  (app.)  V.  Thb  Rbt.  Albxabsib 
Heeiot  Mackohochib  (reap.) 

Monition — Motion  to  ea/orce  obedience — CbsmnniM 
aervitx — Ligltted  candles  on  CommumoK  Table — Eleea- 
tion  of  th*  paten  and  cup — KnetUng  duriaq  the  prwpr 
of  cotaecrttdon — Enduuovr  to  oo«5r — Littnu  atd 
evoiivt  compliance — Cotutruction—^  KMeSwg"  ad 
"bending  the  knee" — RubricM, 

In  a  proceeding  agamtt  the  n^tondeitt,  a  deri  in  ki^ 
orders,  under  tne  CAureft  Discipline  Act  (3^4  tut 
c  86),  articles  against  him  charged,  ^first,  that  be  mi 
lighted  candles  on  the  Commumon  TabJe  dming  the 
ctlebralion  of  the  Holy  Commtutioa,  at  times  »4ei 
such  lighted  candles  were  not  minted  far  the  pvpeie 
of  giving  light ;  secondlg,  that  he,  during  the  pragv 
of  consecration,  in  the  aider  of  the  admmistmtien  ^ 
the  Hofy  Communion,  elevated  the  paten  and  cap  otopt 
hie  headi  and^  thtrdlg,  that  he  huU  or  preelralei 
hima^  before  the  eeneeeraUd  demenU  OMriiig  Ik 
prm/er  of  conaeeraiian, 

I       the  monition  of  the  Arekee  Court  the  rei^tondent  n> 
admonished  to  oAstoin  from  the  eUoatiem  of  the 
and  paten  during  the  administration  of  the  Hoif  Com- 
munion, as  pleaded  in  the  articles  .■ 

!  Bg  the  monition  of  the  Privtf  Council,  the  respondent  wai 
[     (on  appeal)  admonished  to  abstain  from  the  eievatios 
\     of  the  cup  and  paten  during  the  administration  of  tit 
I     Holt/  Canmunion ;  from  kneeling  or  prostrating  hi»- 
I     se^  before  the  cmmcrattd  elements  dming  the  pratr 
of  consecration ;  and  also  from  using  Ugkted  candks 
on  the  Comnmnion  TMe  Airing  the  celebration  of  (b 
Hob/  Communion  at  times  w/ien  euch  lighted  ramBa 
were  not  wanted  for  the  purpose  of  giving  : 

On  a  motion  to  enfime  oMunos  fe  ike  mention  : 

Held,  first,  th<U  the  respondent  had  not  disobeged  tk 
monition  by  using  lighted  candles  on  the  Commenw* 
2  able  during  the  whole  of  morning  prm/er,  the  mi 
candles  having  been  extinguished  tmmediatelj/  btfcrt 
th  e  commencement  of  the  Communion  Service ;  lAw 
being  a  Htend  eompbaiiee  mUi  the  terms  of  At  meai- 
turns 

Secondly,  that  the  respondent  had  not  disoba/ed  At 
monition  by  elevating  the  cup  and  paten,  deriag  Ai 
consecration  prayer,  to  the  level  of  his  head  or  fart, 
the  monition  beiw  eon/med  to  the  particular  mode  if 
elevation  pleaded  in  the  articles,  viz.,  eieoaiion  alx^ 
the  head ;  but  no  sanctitm  is  hereby  given  to  the  notias 
that  any  elevation  vhaieoer  of  the  elements,  asdttta- 
guished  from  the  mere  act  of  remomng  them  Ik 
table  (otd  taking  them  into  the  hands  of  the  ndnilsr  u 
legal. 

Thirdty,  that  (Ae  re^ndent  had  disoba/ed,  by  reeeesfs 
beuMi^  one  knee  at  certain  parte  t/f  the  eonsiaotin 
prayer,  his  knee,  oceasionalbf  but  mnintenlieea^ 
momentarily  touching  the  ground  in  so  doing,  both  w 
letter  and  jpirii  of  the  monition ;  the  letter,  btaim 
the  act  described  was  kueeKiu  within  the  terms  y»i 
monition ;  and  the  jpmt,  oeeoiiss  the  verf  ^ 
purpfo-t  qfthemonition  was  to  enforce  the  taMbwv 
the  Pnxyer  Bootaad  to  prmmit  btesUiig  h  ^ 'f 


tourthfy,  that  the  payment  of  cosU  of  <*«,*TT 
by  the  respondent  would  be  e^ffieient  penalty  fir 
£sobedienee,  the  court  aOomag  him  the  iss^jWy^ 
affidavit  that  he  had  imer  arts>riiNW%  sr  MMiqr 

dUab^fed  the  monition. 
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that  is  Ttquirtd;  b>it  a  mere  literal  compHance  in  an 
emnw  manner  will  ml  suffice. 

In  tamdning  whethar  a  monition  has  been  disobeyed, 
Ike  momtioit  ts  the  first  iiuttmet  mtt  be  looked  to ;  but 
titt  mmition  cannot  go  bevmd  tAe  natters  barged 
agaiiut  a  dejmdaat,  nor  b^nd  the  Jut^mMt  pro- 
wotmesd  thertom  i  and  th€  ju^mont  mojf  b*  Ujferred  to 
ta  imterprtt  the  terms  itf  tie  monition. 

Die  eaurlt  mU  not  draw  a  distinction,  in  aett  wAtcA  are 
a  dtparture  from  or  a  violation  of  the  rubric,  between 
those  vhich  are  imortant  and  those  which  appear  to 
he  tritial!  {Per  Lord  Cairns  in  Martin  v.  MackODO- 
chie,  19  £.  r.  Rep.  If.  S.  605,  approved.) 

In  this  case  the  present  proceeding  was  in  the 
form  of  a  motion,  on  behalf  of  the  appellant,  to  the 
Judicial  Committee  to  declare  that  the  respondent 
had  not  complied  with  a  monition,  inasmuch  as  he 
oontinned :— (1)  to  elerate  &e  cap  and  paten  daring 
the  adminlatimam  of  the  UtAj  Communion ;  (3)  to 
kneel  or  poctrate  himself  before  the  consecrated 
elementa  during  the  prater  of  consecration ;  and 
(8)  to  nse  lighted  oandles  on  the  Communion  Table 
at  times  when  such  Uf^hted  candles  are  not  wanted 
for  the  purpose  of  giriDg  light ;  and  to  enforce  the 
■aid  monitioii. 

The  monition  referred  to  was  that  which  followed 
the  Order  in  Council  on  the  report  of  the  Judicial 
Committee  on  the  appeal  from  Uie  Court  of  Arahei. 

The  report  of  the  Judidal  Committee,  dated 
Dec  28,  1868,  was  as  follows 

"  Whereas  in  a  certain  cause  of  the  office  of  the 
jodge  which  was  lately  depending  in  the  Arches 
Court  of  Canterbury,  and  was  promoted  and  brought 
Id  Tirtue  of  letters  of  request  under  the  band  and 
•eftl  of  the  Right  Kererend  Father  In  Qod  Archibald 
Campbell,  by  Divine  permission  Lord  Bishop  of 
London,  by  John  Martin,  a  parishioner  of  the  new 

Erish  of  St.  Alban'e,  Holbom,  in  the  county  of 
rddtesex,  diocese  of  London,  and  province  of 
Canterbury,  against  the  Ser.  Alexander  Heriot 
Hackonodiie,  a  clerk  in  holy  orders  of  the  United 
Church  of  England  and  Ireland,  the  incumbent  and 
perpetual  curate  of  the  said  pnrish,  theRi|{ht  Hon. 
Sir  John  Joseph  Philliniore,  Knight,  Doctor  of  Laws, 
the  judge  of  the  said  court,  did,  on  the  28th  March 
1868,  by  his  interlocutory  decree,  pronounce  that 
the  proctor  for  the  stud  John  Martin  had  sufficiently 
^red  hia  intention  deduced  in  the  third,  fourth, 
serenth,  eighth,  ninth,  tenth,  and  eleventh  articles, 
given  in  and  admitted  in  the  said  cause,  and  that 
the  Rev.  Alexander  Ueriot  Mackonochie,  clerk,  had 
offended  against  the  statutes,  laws,  constitutions, 
and  canons  of  the  Church  of  England,  in  the 
particular  matters  idleged  and  set  forth  in  tiie  said 
artides  in  manner  ashereinaftw  mentioned,  and  did 
therefore  moaish  the  said  Rev.  Alexander  Heriot 
Hakonochie  to  abstain  for  the  future  from  the 
elevation  of  the  cup  and  paten  daring  the  adminis- 
tration of  the  Holy  Communion,  as  also  from  the 
use  of  incensev  and  from  the  mixing  water  with  the 
wine  during  the  administration  of  the  Holy  Com- 
munion, as  pleaded  in  the  sud  articles,  but  did 
give  BO  coats:  And  whereas  an  appeid  from  the 
■aid  Jecree  has  been  prosecuted  to  your  Majesty  in 
council,  on  behalf  of  the  said  John  Martin,  in  so  far 
only  as  the  said  judge  did  not,  by  hia  said  decree, 
pronounce  that  the  said  Alexander  Heriot  Mac- 
konochie had  offended  agi^nat  the  statute  law 
and  the  cooatitutioas  aad  canons  ecclesiastical,  by 
having  knelt  or  prostrated  himself  before  the  conse- 
crated elements,  daring  the  Prayer  of  Consecration, 
and  by  having  permitt^  and  sanctioned  such  kneel- 
ing or  prostrating  by  other  clerks  in  holy  orders, 
and  did  omit  or  decline  to  admonish  him  i^inst 
■u  uffendinc  in  fotois,  and  did  oout  or  decline  to 
praMnnn  that  the  Mdd  Alexander  Hoiot  Mac- 


konochie had  offended  against  the  statute  law  and 
the  constitutions  and  canons  ecclesiastical,  by 
having  oHed  liKhted  candles  ou  the  Communion 
Table  during  the  celebration  of  the  Holy  Com- 
munion, at  times  when  such  lighted  candles  were 
not  wanted  for  the  purpose  of  giving  light,  and  by 
having  permitted  and  sanctioned  such  use  of  lighted 
candles,  and  did  omit  or  decline  to  admonish  him 
against  so  offending  in  future,  and  also  did  omit  or 
decline  to  condemn  the  said  Alexander  Heriot 
Mackonochie  in  the  costs  incurred  in  the  said  cause 
on  iKhalf  of  the  said  John  Martin.  And  whereas 
the  usual  petition  of  appeal  to  your  Majesty  in 
cooncU  of  the  proctors  of  the  said  John  Blartin 
stands  referred  to  this  committee  under  and  by 
virtue  of  your  Majesty's  General  Order  in  Council 
of  the  4th  NoY.  1867,  and  whereas  an  appearance 
hat  been  entered  in  the  registry  of  your  Majesty's 
Court  of  Appeals  on  behalf  of  the  said  Alexander 
Heriot  Mackonochie,  the  respondent  in  the  said 
cause  of  appeal,  now  the  Lords  of  the  Committee 
having,  in  obedience  to  year  Majesty's  sidd  Order 
in  Council,  taken  the  said  petition  into  considcn>- 
tinn  and  read  the  proceedings  and  evidence  trans- 
mitted from  the  court  below,  and  on  four  former 
days  heard  counsd  and  proctors  on  both  sides,  and 
having  maturely  deliberated,  have  this  day  agreed 
hamUy  to  report  to  yoar  Majesty  tiieir  (^nioa  ia 
favour  of  the  appeal  of  the  said  John  Martin  that 
the  decree  of  the  court  below  ought  to  be  amended 
to  the  extent  hereinafter  mentioned,  that  the  prin- 
cipal cause  ought  to  be  retained,  and  therein  that  in 
addition  to  the  matters  in  which  the  said  Alexander 
Heriot  Mackonochie,  was  in  the  decree  appealed 
from  proaonnced  to  have  offended,  and  from 
which  he  was  thereby  monished  to  abstain 
for  the  future,  he  the  said  Alexander  Heriot 
Mackonochie  ought  to  be  pronounced  to  have 
offended  against  the  statutes,  laws,  constitu- 
tions, anil  canons  of  the  Church  of  England,  by 
having  within  the  said  church  of  tiie  new  parish  of 
St.  Alban's,  Holborn,  knelt  or  prostrated  himself 
before  the  consecrated  elements  during  the  prayer 
of  consecration,  and  also  by  having  within  the  said 
church  used  lighted  candies  on  the  Communion  Table 
during  the  celebration  of  the  Holy  Communion,  at 
times  when  such  lighted  candles  were  not  wanted 
for  the  purpose  of  giving  light,  and  that  the  said 
Alexander  Heriot  Bfaekonochie  onght  to  be  ad< 
monished  to  abstain  from  the  futare  from  kneeling 
or  prostrating  himself  before  the  consecrated 
elements  during  the  prayer  of  consecration,  and 
also  from  using  in  the  said  church  lighted  caudles 
OD  the  Communion  Table  during  the  celebration  of 
the  Holy  Communion  at  times  when  such  lighted 
candles  are  not  wanted  for  the  purpose  of  giving 
light,  and  further  that  he  the  sud  Alexander  Heriot 
Mackonochie  ought  to  be  condemned  in  the  coats 
incurred  on  behalf  of  the  said  John  Martin,  as  well 
in  the  court  below  as  In  the  said  appeal." 

By  an  Order  in  Council,  dated  Jan  14,  1869,  the 
above  report  was  approved.  A  monition  then 
issued,  which  was  duly  served  on  tiie  respondent 
00  Jan.  20,  1869,  in  the  following  terms 

"Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britein  and  Ireland  Queen,  De- 
fender of  the  Faith,to  the  Reverend  Alexander  Heriot 
Mackonochie,  clerk,  the  incumbent  and  perpetual 
curate  of  the  new  parish  of  Saint  Alban's,  Hoi* 
bom,  in  our  county  of  Middlesex,  diocese  of  I«ondoii, 
and  province  of  Canterbury,  greeting:  Whereas,  in 
an  appeal  by  John  Martin,  a  parishioner  of  the  said 
parish,  from  a  decree  given  o  n  the  28th  March 
1868,  in  the  Arches  Court  of  Canterbury,  whereby 
the  judge  of  the  said  court  did  pronounce  that  you, 
the  said  Reverend  Alexander  Heriot  Mackonochie, 
had  offended  a([ainat  the  statutes,  Ivr^  oons^- 
tions,  and  eanoiu  of  th«  QlipebdQ^  Sbb^®^^ 
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did  m<Hiiih  yoa  to  abitaia  lor  the  future  from 
the  eleratioa  of  the  cop  and  paten  during  the 
adminittntion  of  the  Holy  Comiuanio.1,  as  alw 
from  the  use  of  inceDse,  and  from  the  mixing  water 
with  the  wine  during  the  administratiou  of  the 
•aid  Holy  Commaniou,  the  Judiciiil  Committee 
of  the  Privy  Council  did,  oo  the  23rd  Dec. 

1868,  agree  to  report  to  us  their  opinion  in 
favonr  u  the  appeu  of  the  said  John  Martin,  that 
the  decree  of  tne  court  below  ought  to  be  amended 
to  the  extent  hereinafter  mentioned,  thiit  Uie  prin- 
cipal cause  ought  to  be  retained,  and  therein  that 
in  addition  to  the  matters  in  which  yon,  the  said 
Bererend  Alexander  Heriot  Mackonochie,  wer«  in 
the  decree  uipealed  from  pronounced  to  have 
offended,  and  aim  which  you  were  thereby  monisked 
to  abttidn  for  the  future,  you,  the  said  Bererend 
Alexander  Heriot  Mackonochie  ought  to  be  pro> 
nouQced  to  bare  offended  against  the  statutes,  laws, 
constitutions,  and  canons  of  the  Church  of  Eng- 
land, by  having,  within  the  said  church  of  the  new 
parish  of  St.  Alban's,  Holborn,  knelt  or  jnostrated 
yourself  before  the  consecrated  elements  during  the 
prayer  of  consecration,  and  also  by  having  within 
the  said  church  used  lighted  candles  on  the  Com- 
munion Table  during  ceiebrittion  of  the  Holy 
Communion  at  times  when  such  lighted  candles 
were  not  wanted  for  the  purpose  of  giving  light; 
and  that  you,  the  said  Bevcreiid  Alexander  Heriut 
Sdackonochie,  ought  to  be  admonished  to  abstain 
for  the  future  from  kneeling  or  prostrating  your- 
self before  the  consecrated  elements  during  the 
prayer  of  consecration,  and  also  from  using  in 
the  said  church  lighted  candles  on  the  Communion 
Table  during  the  celebration  of  the  Holy  Commu- 
nion at  times  when  such  lighted  candles  are  not 
wanted  for  the  poipose  of  giving  light ;  and  fur- 
ther, that  you,  the  said  Reverend  Alexander  Heriot 
Mackonochie,  ought  to  be  condemned  in  the  coaU 
incurred  on  behalf  of  the  said  John  Martin,  as  well 
in  the  court  below  as  in  the  said  appeal.  And 
whereas,  on  the  Hth  Jan.  18G9,  we  were  pleased  by 
and  with  the  advice  of  our  Privy  Council  to  approve 
of  the  said  report,  and  to  order  that  the  same  should 
be  oanied  Into  execation  (justice  so  requiring)  we 
do,  therefore,  humbly  command  you,  the  said 
Reverend  Alexander  Heriot  Mackonochie,  to  ab~ 
stain  for  the  future  from  the  elevation  of  the  cup 
and  paten  during  the  administration  of  the  Holy 
Commnoion,  and  from  the  use  of  incense,  and  from 
the  mixing  water  with  the  winednring  the  administra- 
tion^Vrf  the  ssid  Holy  Communion ;  and  from  kneeling 
or  prostrating  yourself  before  the  consecrated  ele- 
ments during  the  prayer  of  cwnsecu'ation  ;  and  also 
from  using  in  the  said  church  lighted  candles  on 
the  Communion  Table  during  the  celebration  of 
the  Holy  Contmunion  at  times  when  such  lighted 
candles  are  not  wanted  for  the  purpose  of  ^ving 
light.  And  hereof  fail  not. 

"  Givflo  at  Lwdon,  under  the  seal  which  we  use 
in  this  behalf,  the  I9th  Jan.  in  the  year  of  our  Lord 

1869.  "H.  C.  ROTHEBT, 

"Her  Majesty's  Registrar  Ct.8.)" 
The  articles  exhibited  against  the  reepondent  in 
the  Court  of  Arches  and  befura  the  Judicial  Com- 
mittee charged,  on  the  matters  now  in  question, 
that  he,  in  his  church  of  St.  Alban's,  Holborn,  on 
certain  Sundays  in  the  year  1666,  during  the  prayer 
of  consecration,  in  the  order  uf  the  administration 
of  the  Holy  Communion,  elevated  the  paten  above 
bis  head,  and  permitted  and  sancticmed  such  eleva- 
tiiH),  and  took  into  his  bands  the  cnp,  and  elevated 
it  above  his  head  during  the  prayer  at  consecration, 
and  permitted  and  sanctioned  the  cup  to  be  so  taken 
and  elevated,  and  knelt  or  prostrated  himself  before 
the  consecrated  elemenu  durinir  the  prayer  of  con- 
Moratioa,  and  periuitied  and  ssuutioned  suub  kneel- 
ing or  prostrating  by  other  clerks  in  holy  orders ; 


and  that  he  used  lighted  candles  on  the  CommanioD 
TaUe  during  thecelebnUon  of  the  Holy  CommuBiOB 
at  times  when  such  lighted  candles  were  not  wanted 
for  the  purpose  ^  giving  light,  and  permitted  and 
sanctioned  such  use  of  lighted  candlea 

The  jodgtnent  of  the  Cuort  of  Arches  in  th« 
cause  was  given  on  March  28,  1868  ;  that  of  the 
Judicial  Committee,  varying  on  appeal  the  jodg- 
ment  below,  was  given  on  Dec  23, 1868.  (See  18 
L.T.Bep.K  8.2t5;  19  id  503  ;  L.  Rep.  2.  Adm. 
4  Eccl.  i  16 ;  Id.  2  Priv.  Co.  866.) 

The  judgment  of  the  Court  of  Ardies  wss 
affirmed  on  the  charge  of  elevation  of  tbe.cnp  and 
paten  (18  L.  T.  Rep.  N.  B.  269,  70;  19 506); 
and  was  reversed  on  the  charges  of  kneeling  daring 
the  consecration  prayer  (18  L.  T.  liep.  N.  S.  270 ;  19 
Id.  fiOl-6),  and  of  using  lighted  candles  on  the 
OommuuioD  Table  during  Qus  celebration  of  the 
H(dy  Communion  (18  L.  T.  JBep.  N.  S.S72-8i  II 
Id.  606-71. 

The  foUowiog  affidavits  were  those  on  whidi  the 
present  motion  was  founded : — 

The  affidavits  of  Edward  John  Pond  and  Henry 
Daugar,  sworn  Nov.  18th,  1869 : 

1.  1%at  we  attended  Dtvlna  Sarvlea  at  tbadmnliatSt 
Alban's.  Bolbom,  oo  Sundaj  moniag,  tits  IStii  July  Wk 
Th&t  niter  Homiof  Pnjrer  was  OCMMdadad  tbera  wu  •  eak- 

bratiun  in  the  skid  church  o(  ttae  Lord's  Sapper,  or  Holj 
Commaniou.   Tlutt  we  ranutined  and  wars  oontiinuMidr 

CMot  dtuiug  tfaa  wluria  of  auA  Kombic  FnjBr  aad  osl» 
(ion  ot  the  Hot7  Commnntoa. 

2.  That  OB  the  a^iid  ooowdon  of  the  Bolj  ConmaDioii,  th* 
Bar.  Aleundar  Heriot  Uackonochie  offldated  u  the  e«to- 
Iwating  priaat.  That  dnrin^  the  whnte  ot  the  Mcminf 
Fzarer  and  CoiainunioB  Berrloe,  thsra  were  aavaa 
■oapendad  from  the  oeiliiic  of  the  churoh,  orat  tba  ehaaoil, 
each  Ump  containina  a  oolourod  JS^t,  which  ll|liti  mn 
barning  dnring  th«  wAols  o(  the  Mondn^  TiafntaA  Oam- 
munioa  Sarvloa. 

3.  That  at  the  oommenoementof  thsMidlCornlnsPiajwr 
there  wore  alght  lighted  candles  upon  a  ahelf,  abont  lit 
inches  above  the  levil  of  the  Commaniou  Table,  and  wtieh 
appeared  to  form  part  thereof,  two  of  (uch  candlea  beiuf  la 
caudleatlcJiB,  and  six  in  two  oandelabra,  holdiof  thna 
candlea  each,  anch  audleBtlcka  and  candelabra  standiBt 
npon  the  said  shelf.  The  said  eight  candles  were  cstin- 
gulsbed  immediatel7  before  the  oonunonoement  <d  tta 
aaid  Commnnion  Serrloe,  np  to  wbioh  time  Huf  had  baM 
kept  oonttnaoaaly  homing. 

i.  That  neither  anch  laupa  nor  audi  candtsawweraviinl 
for  the  purpose  of  Klring  light. 

5.  That  whMi  the  aadd  Bar.  Alaandw  Heriot  Mae- 
konochie,  in  oslebcating  the  said  Communion  SerTio^  MS 
to  that  pert  of  the  prajer  of  oonsecnUdon  at  wbldi  tba 
rubric  directa  the  prieet  to  teke  the  patan  into  bli  bandi, 
he  panaed  in  readinr  tbe  aaid  pntjar ;  that  dniing  toA 
iMHue,  and  before  taking  the  paten  into  bin  haada,  he  bow 
nimself  down  to  the  Comm union  ^ble,  eo  that  bis  fore- 
head nearl/  touched  the  Hme:  he  then  stood  nprigbt,  ud 
immediate^  afterwards  kndt  aown  npon  tlie  stepa  leadiBg 
to  tbe  Communion  IkUe;  that  after  knaeUng  for  a  li* 
aeoonds,  he  roae  and  anin  stood  up  and  took  lbs  patoo  lato 
his  honda,  and  raised  it  lerel  with  his  head ;  that  be  tban 
replaced  tbe  paten  npon  the  Communion  TaUa ;  that  he  th«a 
again  bowed  down  to  tbe  Connnnnion  TaUe  ao  that  his  fei» 
head  nearljtouuhed  thaaama  t  he  then  again  atood  opfigU, 
and  Immadlatatr  afterwards  kuelt  down  upon  the  lUfa 
leading  to  the  Commnulon  Table ;  that  after  kneeliof  tm  > 
tsw  saconda  ha  Main  roae,  atood  upend  proceeded  with  tba 
said  fOfar  ^  ocMkaaanticn  notU  he  eaine  to  that  part  at 
wMon  toe  mbrlo  directa  tha  priast  to  take  the  oup  lato  bis 
hands  t  ha  than  again  pauaed  in  reading  the  nid  pnj"  i 
that  dnring  anoh  panse,  and  before  taking  the  cup  mta  Ui 
hands,  he  bowed  himself  down  bo  the  Oonuannion  lUla, » 
that  hia  forehead  nearlj  touched  tbe  same  t  he  then  ileoii 
upright,  and  immediate  aftarwarda  kuelt  down  npon  the 
stesa  leading  to  the  Commnnion  Table ;  that  after  knceOag 
for  a  few  aeoonds,  be  again  rose  and  stood  up,  and  took  lb* 
onp  into  hia  bands  aiM  railed  it  level  wita  bis  boMli  as 
then  replaced  tba  cup  upon  tha  Commnnion  TM» ;  be  tba 
again  bowed  down  to  tha  Communion  Table,  so  that  biafo*^ 
head  nearly  touohed  the  nine  ;  be  Uian  roae  and  stood  up- 
right, and  iinmediatal7  afterwards  knelt  down  npon  tae 
steps  leading  to  the  Communion  Table:  that  after  kntslias 
tor  a  few  «eoonds  he  again  roae,  stood  up,  and  prooeedsd 
with  the  aaid  prayer  of  oonsacration. 

6.  That  the  nid  Alexander  Heriot  KatAcnadde.  «■ 
handing  tbe  onp  to  the  a—istant  prieat,  knatt  down  boat 
the  pneet,  and  bowed  himself  down  very  low,  the  mm 
aBslstant  priest  at  the  same  time  holding  up  tba  as 
high  aa  ha  oonld  nach ;  the  aame  waa  leMfM  *bm  ta* 
■Sd  aaslstaat  prtaet  ratnmed  tha  aD>lA  |ip  '  — 
after  the  oommnaioanU  Iwd  partakW.  (3 
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7.  That  we  verilr  belisre  t&kt  the  nid  pftusee  and  bowing 
and  kneeling,  on  ui«  pul  of  the  Mid  B«r.  Aleiuidsr  Horiot 
Ibdonochie,  were  aMigned  and  Intentioiial,  rad  were  not 
Mddentkl  or  caused  by  an;  imftrmitf. 

We  further  make  oafh,  that  we  aiso  attended  diTine  aer- 
Tlce  at  the  aaid  church  on  the  morning'  of  Sunday,  the  4th 
Jolj,  and  on  the  morning  of  Sunday,  the  11th  Jolf  laSBj 
thai  on  each  of  auoh  ocoaefons,  after  Uoming  Pnvjer  wm 
eondnded,  tiiere  wasaoelebrationof  the  Holy  Communion, 
and  we  remained  and  were  continooual^  preaent  in  the  aoid 
chorch  during  the  whole  of  anch  aerricaa ;  that  pnoiaely 
tJie  same  ceremonial  In  reference  to  lampn,  oandlea,  proa- 
tntion,  kneeling,  and  adoration,  aals  hereinbefore  set  forth, 
WM  otoerred  in  the  oelebmtiOD  of  the  Holy  Communion 
on  each  of  such  laet-mentioned  Snndaira  ;  that  on  the  latter 
<rf  inch  occaaiona  the  nid  Alexander  Herlot  Hackonochie 
waa  preaent  and  offldatlng  at  the  celebration  of  the  Holy 
Cotamonion,  bat  wae  not  uie  celebrating  priest. 

There  wen  alw  other  dBdavita,  worded  exactly 
u  the  eboTe,  referrins  to  tin  oeremonial  on  Tarioot 
Sonday  morninga  in  Oct  and  Not.  1869. 

A  farther  affldaTit  of  the  abore  Edward  John 
Fond,  sworn  18th  Not.  1669,  stated  in  addition, 
that,  00  Snoday  morning,  14th  Nor.  1869,  "  the  said 
Alexander  Eeriot  Mackonochie,  on  handing  the  cup 
to  the  Msiataat  prieet,  knelt  down  fodng  me  priest, 
and  bowed  himself  down  very  low,  the  Mdd  assistant 
priest  at  the  same  time  holding  up  the  cup  as  high 
as  he  could  reach ;  and  the  same  waa  repeated  when 
the  said  assistant  pnest  returned  the  cup  to  the 
celebrant,  after  the  communicants  had  partaken," 

The  followiog  affidavit,  it  will  be  seen,  diiFers 
from  those  above : 

AffldaTit  of  William  Freeton  WiUins,  sworn  18th 
Not.  1869 : 

1.  That  I  attended  Dirlne  Serrioa  at  the  chnroh  of  i 
Bt.  AJban,  Holbom,  on  Sunday  morning  the  Uth  Nov.  1864. 
Tbat  after  Homing  Prayer  was  ooncloded,  there  was  a 
celebration  in  the  a^t^uioh  of  the  Lord'a  Supper  or  Holy 
Oammuniim.  Tbat  I  remained  and  waa  oootuinoaalT  Re- 
lent in  the  aaid  church  during  the  gnatar  part  of  auoh 
Mumiug  PrKjer,  and  during  the  whole  of  Bach  oolelnatkHi 
of  the  Holy  Comntunion. 

2.  ntat  on  the  aaid  occasion  <rf  tlie  oelebiation  of 
the  Holy  Communion,  the  Bererend  Alexander  Heriot 
Mackonoohie  olOcdated  as  the  celebrating  prieat.  That 
dnring  the  whole  CoDsmonion  Service  there  were  aeven 
■aipa  mapended  frum  the  oeillng  of  the  ohnroh  over  the 
diaaoel,  each  lamp  oontaluiDg  a  coloured  light,  which 
Ughta  were  burning  during  Uie  whole  of  the  Communion 
Serrioe. 

S.  That  dnring  the  said  Homing  Prater  tJiere  were 
^ht  Ugfatad  eaadlae  upon  a  ahelf  about  eizmahee  lUioTetbe 
lerel  of  the  Commnnion  Table,  and  which  appeared  to  form 
part  thereof,  two  of  such  canues  being  in  candleatickB,  and 
■Ix  In  two  oand^bra  holding  three  oandlea  each;  such 
candleetioks  and  candelabra  standing  npon  the  aaid  shelf. 
The  aaid  eisht  candles  ware  extingutahed  immediately 
before  the  oommancement  of  the  aaid  Commnnion  Serrioe, 
np  to  which  time  they  had  beeo  kept  oontinaonsly  burning. 
Inat  neither  auoh  Iwotps  nor  sncn  candles  were  reqiiir<.-4l 
for  the  pnrpoea  of  glTing  light. 

4.  That  the  anid  Alexander  Heriot  Hackonochie,  in 
criebnting  the  aaid  Holy  Communiou,  commenced  the 
nadinc  of  tlie  oonaecration  pnjer  In  an  audible  tone :  fala 
tone  then  nadaally  became  almost  inaudible,  so  that  his 
wonli  oonld  not  be  distinguiahed.  Suddenly  hebowedhim- 
adt  down,  ao  that  his  f  .^ruiead  naarW  touched  the  Conunu- 
nioa  Table ;  he  then  apparently  knelt  on  one  knee  on  the 
■to^  of  the  Commnakm  Table  ;  he  then  roae  and  atood 
npnght,  and  teking  the  paten  into  bia  hands,  raised  tha 
Mme  to  the  lerel  of  his  fooe :  he  then  replaced  the  same  on 
the  Communion  Table,  and,  after  an  Interral  of  a  few 
•Moods,  bowed  as  before,  knelt  aa  before,  rose  and  stood 
i^right  as  before ;  and  then  taking  the  cnp  Into  hia  hands, 
M  raised  the  same  to  the  level  of  hia  face,  and  afterwards 
nplaeed  it  on  tho  Communion  Table. 

a.  That  the  Hid  Alexander  Heriot  Haokonoobie,  on 
faaodhif  the  cup  to  the  asxiatant  priest,  knelt  down  toeing 
the  pneet  and  bowed  bimxelf  down  very  low,  the  aaid 
aaairtant  priest  at  the  same  time  holding  np  the  cnp  aa  high 
M  be  could  reach.  That  I  verily  believe  that  the  aaid 
jysas,  and  bowing,  and  kneeUng  on  the  part  of  the  said 
■mtend  Alennder  Heriot  Hackonochie,  were  designed 
sad  intenticmal,  and  were  not  accidental  or  caused  by  any 
InSrmita. 

I  farther  make  oath,  Uiat  I  also  attended  Divine  aerrioe 
at  t>ie  aaid  chnzeh  on  the  morning  of  Sunday  the  31st  Oct., 
and  OD  Uie  mondng  of  Snnd^  the  Ttli  Not.  ;  that  on  each 
«  auoh  oeoaakns  after  mtmting  prayer  was  oonoluded, 
tMra  waa  a  osMntbm  of  the  Hoty  uammunioD ;  and  I  re- 
naOMd,  and  was  oontlnaally  present  ia  the  aaid  ohurch 
Uiimig  the  whole  e(  such  services.  That  raeoisalj  the  mne 
MianoBlsl,  tn  reference  to  lamps,  eanolaa,  prostration, 
kMiBac,  mA  aaanOm,  m  la  hsntaUisCoM  est  teth,  wm 


observed  In  tlie  oslebrattoa  of  ttis  Hdr  Commnnion  on  aaiih 
of  such  last-mentioiisd  Sundays,  ^lat  tta  auoh  oecastoas 
the  said  Alexander  Harlot  Haokonoobie  waa  present  and 

offlciatlng  at  the  celebration  of  the  Holy  Communion,  but 
waa  not  uie  eelebratiiig  priest. 

Stephens,  Q.  C,  with  whom  were  Archibald  and 
Droop,  for  the  appellant. — HaTing  stated  the  facts 
or  tne  case  and  read  the  affldaTit*  fciTeo  above, 
submitted  that  the  charge  of  disobedieDce  to  the 
monition  was  made  out  against  the  lespondent. 

The  Lord  Chancellor  called  attention  to  the 
wording  of  the  affidavit  as  to  the  eleTatioo  of  the 
paUn  and  cup.  The  affidavit  was  obscure  in  not 
showing  whether  the  act  complained  of  was  before 
or  after  the  consecration  of  the  elements.  The 
present  was  a  criminal  charge,  strict  proof  waa 
necessary,  and  their  Lordships  should  not  be  left  to 
infer  the  very  gist  of  the  charge. 

The  Ii«u.  A.  B.  MaiJeonochie  (the  respondent)  in 
person:— I  appear  under  im>test :  (1)  Because  there 
is  no  legal  method  by  which  this  court  can  enforce 
this  monition,  and  (2)  because  the  monition  itself 
was  null  and  void,  at  least  as  regards  the 
elevation  of  the  cup  and  paten.  I  propose  to 
argue  now  the  second  of  these  points.  The 
monition  was  bad  as  to  the  elevation  of  the 
cnp  and  paten,  because  not  warranted  by  the 
article*  filed  against  me,  nor  by  the  judgment  of 
the  Dean  of  Arches  thereon.  The  monition  repre- 
sents the  Dean  of  Arches  to  have  admonished  mo 
"  to  abstain  for  the  future  from  the  elevation  of  the 
cup  and  paten  during  Uie  administration  of  the 
Holy  Ctmununion  "  These  terms  are  too  general. 
The  Dean  of  Archea  admonished  me  (and  this 
appears  on  the  order  in  eoundl)  to  abstain  from 
such  eleTstion  "as  pleaded  In  the  articles."  Now, 
the  articles  on  this  point  charged  that  I  elevated 
"above  the  head:"  (IS  L.  T.  Rep.  N.  S.  246; 
L.  Rep.  2  Adm.  and  Eccl.  118.)  [The  Lord  Chah- 
CBLI.OB  observud  that  this  waa  the  amended  form  of 
the  articles.  Ofiginally  they  contlUned  the  charge 
of  elerating  above  the  luad  "and  otherwise;" 
but  the  latter  words  were  struck  out  as  too  Tague* 
by  order  of  Dr.  Lushington,  tiw  Dean  of  Arches.] 
The  monition  of  the  Dean  of  Arches,  referring  to 
the  articles,  was  only  to  forbid  the  elevation  therein 
chained,  Tiz.,  "  above  the  head."  That  this  wa*  so, 
appears  further  from  his  judgment,  where  he  saji 
(18  L.  T.  Rep.  N.  S.  270 ;  L.  Rep.  2  Adm.  &  Eccl. 
208),  "  The  kind  of  elevation  which  it  is  charged 
that  at  one  time  Mr.  Mackonochie  practised,  and  a> 
to  which  witnesses  were  examined  before  me, 
amounts  upon  the  eridence  to  the  following  acts : 
That  after  the  consecration,  both  of  the  bread  and 
the  wine,  he  elevated  the  paten  and  cap  respectively 
for  an  appreciable  time,  after  which  there  was  « 
pause  before  the  serTioe  was  conUnned.  .  .  .  This 
elevation  Mr.  Mackonochie  asserts,  and  it  is  not 
denied,  that  he  discontinued  after  conference  witli 
his  diocfsan,  and  upon  the  other  grounds  to  which 

1  have  already  referred,  before  Uie  institution  of 
this  suit.  I  am  very  glad  that  he  did  ao,  becauao, 
in  my  ju^ment,  that  itind  of  tkvation  was  unlawful  i 
and  I  must  and  do  admonish  Mr.  Mackonochie  not 
to  recur  to  it.  Hia  preaent  practice  ia  not  compbined 
of,  and  some  elevation  the  rubrics  of  the  present 
(Jommunion  Service  must  contemplate,  when 
they  order  aa  follows :  '  Here  the  priest  shall 
take  the  paten  into  his  hands,'  ue^  into  both  his 
hands ;  subsequendy  to  which,  he  is  ordered  to 
break  the  bread.  So  also  when  he  is  directed  to 
take  the  cup  into  his  hand,  there  must  be  sumo 
elevation  from  the  Holy  Table."  And  at  the  eiul 
of  his  judgment  (16  L.  T.  Sep.  N.  8.  278  ;  L.  Rep. 

2  Adm.  t  BccL  246),  be  says,  "  I  further  admonish 
him  not  to  recur  to  the  practices,  which  ha  li.n 
abandoned  under  protest,  wmzVSmkjP  the  eleyt- 
tion  ei  the  BlmMA  Baamat.'^   The  ot 
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Arcbei,  tbeiefore,  conteoiplated  eleraUra  "  for  an 
appredable  time,"  and  "  above  the  head,"  and  toe- 
bad  me  to  recur  to  tbia  kind  of  eleratioo.  But  he 
did  not  forbid  Uie  elevation  aa  [OBCtiaed  by  me  at 
the  time  of  the  suit  in  the  Arche*.  And  m;  present 
practice  ia  identically  the  aame  as  it  wai  at  the 
time  of  that  suit.  On  the  dtarge  aa  to  kneeling,  I 
submit  that  I  have  not  had  aofflcient  time.  I  had 
not  notice  till  last  Houday  of  the  particulara  of  the 
charge.  I  am  prepared  to  answer  Uie  affidarita  if  I 
have  time  for  the  purpoee. 

Stephens,  Q.  C.  said  that  a  copy  of  the  affldavita 
had  been  aent  by  Moore  and  Currey  (the  appellant's 
pruciors)  to  Brooks  (who  acted  aa  proctor  for  the 
reip(»ndent  in  the  former  proceedings),  and  tbe 
receipt  had  been  acknowledged  by  him  on  Nor.  19 
last 

The  Ix}BD  Chahcbllob  (after  some  deliberation 
among  their  Lordships),  aaid :  We  think  that  the 
respondent  ought  to  have  an  opportunity  of  pre- 
paring aflMavitt,  and  that  he  ought  not  to  suffer 
from  delay  in  serving  him  with  notice.  He  may, 
therefore,  file  affidavits  to-day  (Thuraday),  and  the 
appellant  may  file  a£Sdavit8  in  reply  to-morrow. 
Meanwhile  the  furttier  hearing  must  stand  over  till 
Saturday  next. 

Da.  4. -Tbe  following  Bffldaviti  had  been  filed 
^oe  the  last  hearing 

Affidavit  of  Uie  Ber.  Alexander  Heriot  Hackono- 
chle,  flwom  2nd  Dec.  1868 : 

1.  Tbe  manner  of  elenttonof  tbe  cap  and  pfttenat  tlie 
sold  ctaurolL  of  St.  Albui'a,  during  tbe  oonseoiatloii  pn^er 
in  the  service  for  tbe  admlsialauuoik  of  the  HcJ;  Commn- 
nten,  ftdopted  and  sanctiosed  by  me,  has  Invarlftbl;  been 
one  and  the  nme  since  I  disoontlnned  the  eletaticm  above 
tlw  head  from  the  8Mh  Dee.  1866,  and  la  the  same  aa  that  of 
which  air  Bobert  Pbillimore,  In  taia  jnd^ent  in  this  orse 
In  the  Coort  of  Arohee,  aald,  "  Bia  preeent  praotice  u  not 
oomplalnad  of ;"  (Bee  U  L.  T  Bep.  N.  8.  270.) 

2.  X  did  not,  on  either  ut  the  days  or  times  mentioned  In 
fha  aSdavita  on  whloh  thia  motion  ia  tonoded,  and  awom 
on  tbe  IBth  Not.  last,  nor  have  I  erer  since  the  Berrlce  of 
the  said  monition  on  me,  prortnted  m;self,  or  kaelt  on 
•tepa  leadlnfT  to  the  Comnroaion  Table,  or  elsewhere,  when 
aaUbratii^  the  Holy  Commonlon,  during  uaj  part  of  the 
oonaecT»tion  rather.  I  admit  Uiat  it  ia  my  pntctloe  darins 
the  prater  o(  oonaeoration  when  celebrat&K  Holj  Con- 
miitinni,  and  whUat  Btandinf  befoie  the  Holv  Table,  rere- 
rantljrto  bend  mu  knee  at  oertain  parts  of  the  aaid  pruar, 
and  oocaaioBaUT  in  ao  ddnr  raj  knee  momeotarilr  toaohM 
the  ground,  hot  siioh  toaohii  g  of  the  gronnd  ib  no  part  of 
tite  aot  of  meranoa  Intended  by  me.  Vhether  taj  knee 
may  have  thus  momentarily  tonehad  the  gzooad  cm  either 
of  the  dsjB  mentioned  In  Uie  aald  afidavtta  on  which  X  an 
stated  to  be  the  calebrating  priest,  I  am  of  oonne  onable 
to  nr. 

Affidavit  of  the  Bev.  Henry  Aston  Walker. 
Sworn  Snd  Dec.  1869  : 

1.  I  am  and  have  been,  ever  since  the  oonaecratlon  of  the 
ohorah,  one  of  the  curates  of  St.  Alfaan'a  abur<±,  Holbom, 
and  am  genersllT  present  during'  the  celebratlou  of  Dirine 
•arrtoe  and  of  the  Holy  Commnnion  at  that  church,  and  a™ 
well  acquainted  with  the  manner  in  whidh  tbe  Htdy  Com- 
munion is  there  celebrated.  - 

2.  I  waapresent  in  tbe  chancel  during  the  celebration  of 
the  Holy  Goramnnion  at  that  church  on  the  18th  June  18  9, 
and  the  14th  Hot.  ISS^  referred  to  in  tbe  affidarlU  of 
Bdward  John  Ptmd  and  Henry  Danger,  EVanoiB  Beames  and 
WQUam  Pregton  ■WilUns,  awom  reepectiTelj  on  the 
18th  Not.  lait.  and  I  say  that  tbe  manner  of  eleTating  the 
paten  and  oup  on  those  occaaiona  was  In  all  respect*  the 
sane  aa  that  which  baa  been  invariablj  adopted  bv  the 
veapondent  in  that  church  alnoe  the  30tb  Dec.  189S,  whmi 
the  respondent  diaoonUnued  the  practice  of  elsTating 
ahore  the  bead,  and  in  respect  of  which  Sir  Bobert  Vhim. 
more,  in  bla  Judgment  In  the  Court  of  Ardiea  in  thIa  caae 
aald,  "Hla  pieeent  pmctice  ia  not  complained  of." 

S.  Tbei«BpoadeiitdidnotproBtratebim«elf  or  kneel  upon 
ths  steps  leading  to  the  Communion  Table,  or  elaewhere,  at 
any  tuna  during  the  prayer  of  oonaecmtioii,  on  tbe  IStb  July 
and  the  Uth  Hot.  18w.  aa mentkmed  In  the  aald  affldaTlta> 

with  attlMr  of  hla  kneas  at  KD  during  that  Ume  on  the  occa- 
■doBBon  which  the  respondent  ia  acousod  of  doing  so.  And 
''^S  ^  ^ of  the  oelebiatbtg  and  aealst- 
mc  FMs dnriac the ooBseesattMi mvav, aBll^ M  totte 


lemgth  SAd  Ufttnte  of  their  drees.  I  do  not  bdierethat  it  U 
posslUa  for  any  person  in  the  body  of  the  chureh  to  mj 
whether  the  resptmdeat  did  kneel  or  not. 

Affidavit  of  the  Bev.  Alexander  Heriot  Hae- 
konochie,  awom  8rd  Dec  18^:— 

1.  That  ever  dace  the  monition  of  Otis  eourt  is  the  abm 
cause  wu  serTSd  upon  me  I  taaTs  endeaTOued  to  eber  It. 
And. 

2-  That  I  have  never  intaotlottallr  or  advissffliy  ta  any 
respect  disobayed  it,  or  saactioned  any  pnotlees  eoatwy 
to  that  ntonitlon. 

Affidavit  of  frauds  Beainet,  iwom  Bid  Deo. 

1868:— 

That  after  the  kneeling  mentioaed  in  the  laat  line  bat  cm 
of  the  fith  par^raph  (of  the  afBdarit  sworn  by  me  on  IMh 
Not.  18ra),theBBldAlanuiderHertotHs43konocbisdidnot 
again  take  into  hla  hand,  or  lav  his  hand  apoOi  or  In  say 
way  touch  the  aald  oup  daring  the  paavw  of  annaaiiritlna 
as  I  belieTB. 

Affidavit  of  Edward  John  Poad}  sworn  Dec.  i, 

1869:— 

That  after  the  kneeling  mentioned  In  the  laat  UtM  tat 
one  of  the  fifth  paragraph  (of  the  aflldaTlt  awom  by  ma  os 
ISthNoT.  1869),  the  aaid  AlennderHeriotMsckonMhie  did 
mA  aadn  during  the  orayer  of  oonaecntion,  to  the  heat « 
my  bolef,  take  into  his  handa,  or  lay  his  handa  upon,  or  In 
any  way  touch  the  aald  cup,  and  that  If  he  had  done  ao, 
from  the  position  I  occulted.  I  must  have  seen  him  do  ao. 

The  Rev.  A.  H.  Mackooochie  (proceedleg  with 
his  argument):  —  The  monition  warned  me  to 
abstain  from  "  kneeling  or  prostrating  myself  he- 
fore  the  consecrated  elements  during  the  prayer  of 
consecration."  Taking  the  question  of  kneeling 
Qrat.   I  maintain,  as  ^own  hy  my  affidavits,  that 

1  have  not  so  knelt.  The  Dean  of  Arches  said  in 
his  judgment  (18  L.  T.  Rep.  N.  S.  270;  L.Rep. 

2  Adm.  &  Eccl.  210)  that  *'  no  chaise  of  adorstimi 
af  the  Holy  Sacrament  itself,  or  of  our  Lord'a  bodv, 
being  preaent  after  a  corporal  manner  in  the  Holy 
Bacrnment,  was  contained  in  the  articles,"  and  that 
"  the  argument  was  confined  to  tbe  allegation  of 
excessive  or  improper  kneeling,"  and  tfie  Dean 
added  that  he  waa  "  far  from  saying  that  it  was 
not  competent  to  the  priest  to  adopt  that  attitude 
of  devotion,"  viz.,  kneeling.  [Lord  Chbliibfoi». 
—What  you  have  to  look  at  on  the  question  of 
kneeling  is  the  monition  of  tbe  Privy  Conndl, 
which  on  this  pjint  reversed  the  judgment  of  the 
Arches  Court.  The  judgment  may  be  referred  Xo, 
to  explain  that  monition,  but  not  further.]  TVi* 
being  a  criminal  proceeding,  the  strieteat  con- 
struction of  tbe  words  of  tbe  monition  on^t 
to  be  adopted,  and  if,  oo  that  conatructioD,  it 
should  appear  that  I  have  given  a  fair  and  reason- 
able obedience,  I  am  entitled  to  a  favourable  judg- 
ment. Now,  to  "kneel"  strictly  means  to  "bear 
oneself  upon  the  knees,"  as  defined  in  Bailey's 
Dictionary.  There  are  two  essentials  to  the  act; 
the  knees  most  reat  upon  the  ground,  and  that  tci 
an  appreciable  time.  It  ia  true  that  Johnson^ 
Dictionary  gives  a  different  definition  of  "  kneel," 
as,  "to  perform  the  act  of  genuflection,  to  bend  the 
knee,"  bat  the  examples  he  gives  of  tbiat  use  of  tbe 
word  are  the  following  passages ; 

When  thon  dost  aak  me  lilaaalin.  m  kaael  dem. 
And  ask  of  thee  forglTeness. 

Skaktp.  (KlmLaar.) 
Ere  I  waa  risen  from  the  plaoe  that  ahew'd 
My  duty  kneeling,  came  a  reeking  post, 
Stew'dinhia  haste,  half  breathing,  pMtlag  forth 
Tmm  GonetO,  his  mlslniaa,  aBlntwim. 

A  oertaln  man,  fc^fM^g  down  to  him,  asld,  Losd,  have 
menqr  iiponmrBOU,forhA  lalnnatie. 

at.MatiX.Mni.,U. 
"  As  soon  as  yott  ore  dresseA,  k»ed  dbtn  aad  aqr  atl 
Lord's  Prager:"  (Bp.  Taylor's  Oaide  to  Devo- 
tion.) [Lord  Chblhsvord. — Ton  say  then  that 
genuflection  is  not  kneeling  ?]  Tea ;  the  mere  bend- 
ing of  one  knee,  even  if  there  1m  a  momentary 
touching  of  the  ground  with  it,  would  not  be  kneel- 
lag,    "  At  the  name  fd  Jesus  evo^^-^knee  abaU 
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boir tbia  aarely  does  not  meaa  kneeling  ?  [The 
LoKD  Chamcbllor. — Must  we  not  understsad  your 
aSiUf  it  to  mean  that  you  bend  the  knee  for  th« 
parpoK  of  reverence?]  Yes;  certainly;  but  the 
pobt  ii  aa  to  the  act^  whether  thm  was  a  kneeling 
withb  the  temu  of  the  monition,  not  aa  to  tbe 
motire  of  the  act:  (See  the  judgment  of  Lord 
Cairsj,  19  L.  T.  Rop.  N.  S.  505 ;  L.  Rep.  2  Prir. 
Co.  381).  The  affidavit  of  Mr.  Walker  shows 
that  there  might  easily  tuve  been  a  misapprehen- 
sion on  the  part  of  ttie  witnesses,  who,  looking  from 
the  body  of  the  ehnzch,  say  that  I  knelt  dowa  As 
to  prostration,  I  contend  that  ^is  means  bending 
down  with  the  face  very  low  towards  the  ground,  if 
not  actually  to  touch  it.  The  affidavits  in  support 
of  the  present  charge  do  not  assert  that  I  did  any 
luch  thing.  As  to  elevation  (the  Rev.  respondent 
repeated  what  be  had  said  on  Tbnrsday,  and  added 
tbat),  on  the  affidavits  of  myself  and  Mr.  Walker 
it  appears  that  my  present  [Hraotice  is  that  which  I 
have  invariably  adopted,  since  I  relinquished,  from 
Dec  30,  1866,  the  practice  of  elevating  above  my 
head.  [Lord  CHBUisrORD,— Is  your  present  prac- 
tice to  elevate  to  a  level  with  your  mad,  but  not 
above  it  ?  J  Yes ;  or  rather  to  the  level  of  my  face. 
The  arUoes  charged  elevation  *■  above  the  bead," 
the  monition  referred  to  elevation  ^  aa  pleaded  in 
tbe  articles,"  and  I  therefore  submit  that  no  dit* 
obedience  to  the  monition  has  been  shown  in  this 
respect.  As  to  lighted  candles,  tbe  monition 
directed  me  to  absttun  from  using  "  lighted  candles 
(m  the  Communion  Table  during  the  celebration  of 
the  Holy  Commouion,  at  times  when  such  lighted 
candles  were  not  wanted  for  iJie  purpose  of  giving 
light."  Now,  it  appears  from  the  judgment  of  the 
Privy  Council,  tliat  tbe  essence  of  my  offence  was 
the  using  of  lighted  candles  *'on  tbe  Communion 
TsUe,"  and  during,  with  reference  to,  uid 
U  an  accompaniment  of,  tbe  Communion  Service," 
t.  at  a  particniar  place  and  a  particnlar 
tmb  The  affldavite  show  only  that  there  were 
Jsmw  over  the  chancel,  not  on  the  Coommnitm 
Tswe,  and  lighted  candies  on  the  Gommnnton 
XsUe,  extingaished  before  the  commencement 
of  the  Commnnion  Service.  Tbe  evidence,  there* 
tm,  is  insufllcient.  In  conclusiMi,  I  have  to 
•mre  yonr  Lttfdsbps  that  I  have  endeavoured  to 
with  the  monitions  of  tbe  several  courts, 
wduat  I  have  not  ioteutionally,  or  advisedly  dis- 
owned tins  monition.  I  submit  that  I  have  shown 
SB  obedience  to  the  strict  terms  of  the  monition, 
*nd  that  I  am  entitled  to  ask  for  protection  from 
proceedings  vexatious  in  their  character. 

StoJsii^Q.C.  In  reply,— Tbe  lespoadent  lald 
*ut  he  appeared  under  protest.  If  he  meant  that 
were  is  no  method  of  enforcing  the  monition,  I 
pilose  to  address  your  Lordships  on  that  point 
Line  Loud  Chakobllob.— We  need  not  bear  you 

Aat]  Tbe  question  is  whether  tbe  respoo- 
wot  has  given  a  substantial  obei^ence  to  the 
mmution.  The  monition  most  be  construed  with 
Kfoeace  to  tbe  Book  of  Common  Prayer,  (dtedlenca 
to  the  rubrics  of  which  it  was  the  very  object  of 
me  monition  to  enforce.  Now,  the  rubric  to  the 
consecration  prayer  in  the  Communion  Service 
«lMri7  intended,  not  that  there  should  be  any 
lomtal  elevation  of  tbe  paten  and  ciu^  bnt  that 
noi  Bhonld  be  raised  from  die  table  nfflcdently  to 
comply  with  the  direction  to  the  priest  to  take 
wem  mto  his  hands.  Tbe  rubric,  in  fact,  orders 
"Wreiy  the  taking  into  the  hands.  Tbe  respondent 

BO  far  complied  with  the  rubric.  But  tbe 
««aaMi  ordered  the  respondent  not  to  elevate. 
52  J5*«  h«  admits  that  be  has  ddne.  [sS 
JMM  Napibb — The  monitkn  certainly  for- 
Ws-eleraUoo"  generally,  birttb«  articles  must 
oc  referred  to  to  explain  what  eleratlon  waa  meant, 

Toi.  HI,  M  iro.  m. 


laad  Ibey  say  *'  above  the  bead.]  Tbe  respondent 
referred  to  the  judgment  of  the  Dean  of  Arches, 
who  said  that  "bis  present  practice  was  not  com- 
plained  of."  That  only  meant  that  that  practice 
was  not  before  tbe  court  The  paajage  that  follows 
does  not  sanction  any  elevation  ftirtner  than  that 
necessary  for  compliance  with  the  directions  in  the 
rubric:  ('SL.  T.  Rep.  N.  S.  270;  L.  Rep.2Adm.& 
Eccl.  209.)  The  affidavits  also  proved  that  when 
the  respondent  banded  the  *  cup  to  the  assistant 
priest,  tbe  latter  held  up  the  cup  as  high  as  be  could 
reach."  And  the  zespoi^ent  would  be  responsible 
for  Uw  act  of  the  assistant  priest.  [The  Rer.  A.  U. 
HackoDochie  observed  that  ,  this  act  did  not  occur 
during  the  consecration  i^ayer,  and  so  was  not 
within  the  terms  of  tbe  monition.]  As  to  kneeling, 
the  term  includes  genuflection.  And,  further, 
kneeling  was  held  by  tbe  Privy  Conncil  to  be 
illegal,  not  from  any  oonnderattim  as  to  the  degree 
of  U,  but  because  it  was  a  vitdatioD  of  the  rubric  r 
(19 1.  T.  Rep.  N.  &  SOS ;  L.  Rep.  2  Priv.  Co.  884.> 
And  a  genuflection  would  be  aa  much  a  violation  of 
the  rubric  as  an  actual  kneeling.  He  should  con- 
tend that  there  bad  been  a  non-compliance  with  the- 
mcmltion,  and  most  ask  their  Lordships  to  enforce- 
it,  with'oMts^  agunatths  ie^ondcnt. 

Judgment  was  delivered  by  the  Lobd  ChaN' 
OBLUMU— In  this  case  a  motion  has  been  made  call- 
ing upon  their  Lordships  to  take  proceedings  in 
order  to  enforce  the  monition  which  has  been  served 
upon  the  rerarend  respondent  witii  regard  to  the 
execution  of  a  senteno*  pronounced  in  the  first 
instance  by  tbe  Court  of  Arches.  This  sentence 
waa  In  aome  degree  extended  and  modified  by  tbe 
judgment  which  tiUs  committee  was  called  upon  to 
pronounce,  or  rather  by  tbe  decision  which  they 
were  called  opon,  after  argument,  to  recommend  at 
fit  to  be  nuioe  W  an  order  of  Ber  Slajesty  in 
Ooun<nL  Tba  oner  ^vided  far  several  matters ; 
as  to  three  of  which  only  it  is  now  alleged  that  there 
baa  been  a  breach  by  the  respondent  of  the  momtioD 
iasoed  ia  pursuance  of  tbe  order.  Those 
matters  are :  First,  that  be  continues  to  elevate  tbe 
cup  and  pateu  during  tbe  administration  of  tbe  Holy 
Communion:  secondly,  that  he  continues  to  kneel 
or  prostrate  himself  before  the  consecrated  elements 
during  the  prayer  of  oonsecration ;  and,  thirdly, 
that  be  continues  to  use  lighted  candles  on  the 
Commnaion  Table  at  times  when  such  lighted  candlea 
are  not  wanted  for  tbe  purpose  of  giving  light.  In 
order  to  see  how  far  that  which  is  compUio^  has 
been  a  breach  of  the  monition,  we  must  of  course  in 
the  first  instance  look  to  tiie  monition  itself.  Tbe 
monition  having  recited  that  tbe  respondent  waa 

Eronounced  to  have  offended  against  the  statutes, 
iws,  constitutions,  and  oanona  of  the  Church  cef 
England,  by  having  knelt  or  prostrated  himself  be- 
fore the  consecrated  elements  during  the  prayer  of 
oonsecration,  and  also  by  having  witbib  tbe  said 
church  elevated  the  cup  and  paten  during  the  Holy 
Oommnnioo,  and  also  by  having  used  lighted  candles 
on  the  Communion  Table  duringthe  celebration  of 
tbe  Holy  Communion,  at  times  when  sut^  lighted 
candles  were  not  wanted  for  tbe  purpose  of  light, 
Iffoceeds  to  direct  him  to  abstain  for  the  future  from 
the  elevation  of  tbe  cup  and  paten  during  tbe 
administration  ol  the  Holy  Communion,  and  from 
kneeling  or  prostrating  himself  before  the  eU'menta 
during  the  [vayer  of  consecration,  and  also  from 
using  in  the  said  church  lighted  candles  on  tbe  Com- 
munion Table  during  the  celebration  of  the  Holy 
Communion,  at  times  when  such  candles  are  not 
wanted  for  the  purpose  of  giving  light.  The  evi< 
donee  which  is  before  their  Lordships  is  addieesed 
to  these  three  several  beads.  We  will  deal  with 
them  in  a  dlfferont  order  from  that  in-which  thw 
appear  in  tiie  prayer  of  thq^^ettS^^UiM^OUC 
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<he  (ue  of  lighted  candles  on  the  CommnnionTai^ 
at  timea  whni  todi  caodiea  an  not  wanted  for  tba 
iwipoia  of  ghring  lighl^  inthe&atioatanee,  becaoae 
vita  referenoe  to  that  part  of  the  cue  It  appears  to 
'thur  Lordships  that  the  affldarits  do  not  make  ont 
^the  offence  charged.   In  the  flnt  plaoe^  it  i^pean 
'  that  the  offence  charged  is  not  in  strict  conformitr 
'  vith  the  monition,  iKcaose  the  moniti<m  is  itself 
confined  to  nainK  those  candles  on  the  Coaununura 
Table  duziiv        celebration  of  the  Ho(]rCoai< 
amnion;  and  the  charge  which  ia  nwde  In  the 
motim  now  before  this  committee  ia^  that  they 
ircre  aaed  an  the  Commnnion  Table  «t  times  wtwn 
they  were  not  wanted  for  the  piffpoae  of  giring 
light,  leaving  out  the  words  "  during  the  time  of 
Holjr  Communion."  Of  course  it  is  not  oompetent 
for  their  Lndthipa  to  proceed  bejond  the  actual 
i'jnonitioa  which  has  been  aerred  upon  the  retpon* 
'  dent.   It  is  that  which  he  ia  taid  to  bare  disob^red, 
.  and  it  is  to  dia<d>ediwice  of  the  monitiea  only  that 
"their  Lordships  can  address  tlieraaelrM.   Itis  plaio 
upon  the  affldavita  that  the  candles  hare  not  been 
liahted  during  the  Hdy  Commonioa,  for  the  coarse 
«wc«a  by  the  teapondent  hai  been  this,  that  tlw 
candles  are  lighted  as  he  aays  they  alwaya  Itave  been, 
■and  were  at  the  time  of  the  proceedings  herein  being 
'taken,  and  are  kept  burning  ap  to  the  period  of  the 
Hdy  CommuDioa,  and  then  immediately  before  the 
commencement  of  tlie  Holy  Communion  they  are 
•extinguished.   There  is  no  doubt,  therefore^  in  this 
-caae  of  *  literal  oompliance  with  the  terms  of  the 
-miHiltion.  The  eandlefl  are  not  lighted  during  the 
|)eriod  of  the  Holy  Communion.  They  are  lifted, 
■  indeed,  when  th^  is  no  necessity  for  their  being 
'  lighted  for  the  purpose  of  giving  %ht,  but  they  are 
extinguished  before  the  Holy  Communion ;  there* 
fore  the  comj^iance  with  the  terms  of  the  monition 
has  boen  literal  and  complete,  and  not,  in  that  senae, 
«TasiTe,  for  the  respondent  was  limited  to  a  par- 
ticular tuae^  in  reference  to  the  candle* :  and  what- 
•ever  one  mur  feel  as  to  the  course  of  the  rereraid 
'le^KUiden^  looklo^  to  the  spirit  of  the  monition,  of 
course  the  monition  could  not  go  beyond  the 
•matters  that  were  charged ;  the  offence  charged  was 
«ne  which  he  has  abstained  from ;  and  in  this  re- 
«pect>  therefor^  their  liOidshipa  are  clear  that  the 
.wajrer  of  this  motion  cannot  be  complied  with. 
The  next  charge  ia  that  be  oontinues  to  elevate  Uie 
'  cop  and  paten  during  the  administration  of  the 
Holy  Communion;  and  with   reference  to  this 
'  matter,  their  I/wddiipa  feel  that  tiie  ease  ia  placed 
>in  a  poBiti<m  that  ia  eminently  unsatisfactory.  On 
the  former  oocaaion  tho  sentence  ei  tlw  judge  in  the 
court  bdow  waa  apfntv^  of  with  refereaoe  to  this 
liarticuUr  sul^ject  natter;  therafor^  tbMt  sentence 
ia  the  sentence  to  which  recourse  must  be  had  by 
tii£ir  Lordships  when  interpreting  the  monitioii, 
which  cannot  of  oourse  proceed  further  than  the 
•entence  itself.   The  senienoe  in  the  court  beluw 
was  thus  worded :  the  respondent  waa  ordered  "  to 
abstain  for  the  future  from  the  eleratioa  at  the 
capand  paten  daring  tlieadminiatratiaiiof  theHoly 
-Communion,  and  also  from  the  use  of  incense  and 
from  the  mixing  of  water  with  the  wine  during  the 
admiBiatration  of  the  Holy  Communion,  as  pWded 
in  the  articles."    Their  Lordships  tiiink  that  the 
words  "as  pleaded  in  the  articles^"  must  be  applied 
to  those  several  offences  which  were  charged  in  the 
puiage  just  quoted,  namely,  the  elevation  of  the 
cup  and  paten,  also  the  use  of  incense,  and  tlw 
■mixing  of  water  with  wine;  and  their  Lordslupa 
are  thrown  back,  therefore,  to  the  articles  to  see 
what  it  was  that  waa  there  pleaded,  and  they  find 
this  atate  of  circumatanoes.   Originally  the  tiiird 
article  pleaded  tliat  th««  was  an  elevation  of  the 
cup  ana  paten  b«rond  what  was  necessary  for  the 
purpose  of  complying  with  the  terms  of  the  mbrio, 
whMdi  dixecta  that  at  aparUcnlarpart  of  the  prayer 


of  consecration,  when  the  sacred  dements  are  dttit 
with,  the  paten  shall  be  (akoi  into  the  hands,  sal 
at  another  part  that  the  cup  shall  be  taken  into  Oe 
hand  or  handa  (for  there  is  some  little  varittieD  ia 
the  two  parts  of  the  ruMe  itself)  at  the  cfficUttog 
minister.   Hut  would  have  been,  as  it  appesti  is 
all  their  Lordshipe,  a  charge  whidi  wwild  have 
raised  a  distinct  and  definite  issue,  whether  tte 
elevation  of  the  paten  or  the  elevatim  of  the  cop 
were     were  not  a  Aontf  fide  raising  it  so  to  only  si 
is  necessary  for  anything  to  be  ni^ed,  that  is,  to  be 
taken  from  the  table,  or  whether  or  not  then  wu 
some  ulterior  purpose,  tiut  ia  to  say,  sn  set  of 
elevation  wholly  distinct  from  and  going  beyond 
what  was  necessary  for  the  mere  purpose  of  tsUnx 
the  paten  and  cup  into  the  hands  of  the  officiatiiiK 
minlstffl'.   But  the  words,  **and  otherwise,"  wm 
alao  inserted  la  the  same  third  article  in  a  psit 
whidi  rendered  it  very  di£Bcult  to  attach  any  defiaite 
senae  to  them,   lliose  words  are  ao  vague  that  tin 
learned  judge  before  whom  the  case  first  csme,  Dr. 
Lnahington,  conoeived  that  he  could  not  admit  the 
article  in  that  form,  and  that  (tw  words  iatrodneed 
such  a  degree  <rf  vagueness  as  to  rends  it  im- 
proper to  call  upon  the  respondoit  to  answ^  the 
charge  in  ita  then  shape,  and  therefore  the  leaned 
judge  aaid  that  the  article  must  be  refonned. 
In  the  reforming  of  that  article,  those  win  re- 
formed it  amiear  to  have  gone  beyond  snyUtiBs 
that  waa  required  by  the  decision  of  the  teaned 
judge  io  the  course  of  the  argument  apm  the 
admiaaioo  ot  the  articles.   They  not  merdy  Btmdc 
out  these  words,  "and  othenriae,**  bat  tb^  aU> 
materially  varied  the  language  \iy  dMcribiog  del- 
nitely  in  the  reformed  article  the  act  which  had 
been  performed,  namely,  that  it  was  ao  elevation  of 
the  elemmta  '*  above  the  head  of  tiw  respondent.'* 
The  article  then  became  confined  to  that  parlie^ 
mode  of  elevation,  instead  of  being  a  chaife  ef 
eLevation  beyond  what  was  necessary  for  the  pr^cr 
compliance  with  the  rubric,  and,  therefore,  when 
the  sentence  of  the  judge,  which  directs  that  he 
aliall  abstain  for  the  future  from  the  elevation  "ai 
pleaded  in  the  articles,"  is  considered,  it  appean  te 
their  Lordships  that  they  are  necessarily  confind 
to  that  particular  charge  wliich  ia  there  contained, 
and  that  particular  mode  of  elevation  which  is  then 
complained  of.   We  have  been  thus  particttlar  b 
going  through  all  the  circumataocea  of  this  ease, 
whi<^  is  left,  as  it  i^^teara  to  their  LwdsUps,  ia  a 
very  unsatisfactory  position,  because  it  is  most  de- 
sirable, and  their  Lordships  are  all  of  optoitHi  that 
it  should  be  distinctly  understood  that  they  give  oo 
sanction  whatever  to  a  QOtion  that  any  elevattse 
whatever  <^  the  elements,  as  distingnisbed  from  the 
mere  act  of  removing  them  from  the  table  tod 
taking  them  into  the  hand  of  the  minister,  is  ssac- 
tioned  by  law.   It  is  not  necessary  for  their  Lend- 
ships  to  say  more  fbut  moat  undoubted^'  leas  we 
cannot  say)  than  tnat  we  feel  nothing  Inu  tskea 
place  in  ue  ooune  of  tMa  cause  that  can  posaiUy 
justify  a  conclndon  ttiat  any  elevation  whatever,  u 
distinguished  from  the  raising  from  ibe  tabl^  it 
proper  or  is  sancttoned.    All  that  their  LordiUpe 
can  say  upon  the  present  occasion  is,  that  the  point 
has  never  yet  been  in  these  proceedinga  raised,  that 
a  particular  and  definite  mode  of  elevation  only  hai 
been  averred  and  oomplafawd  of,  and  with  tiiat  pa^ 
ticular  and  d^nite  mode  of  elevation  we  bare 
nothing  farther  to  do,  beeause  it  is  conceded  on  afi 
sides  tiiat  such  particular  mode  has  been  departed 
from.   It  ia  not  for  us  to  say  how  fur  the  letter,  to 
which  the  respondent  bimeeif  has  referred,  and  in* 
part  of  which  he  aays  that  the  simple  comi^aaoa 
witii  tiie  nibrlc,  namelj,  taUng  the  capand  the  paten 
into  bia  haoda,  waaM  be  euflleient  for  the  pnipose  of 
aatisfying  a  certain  portion  of,  his  parishiooefs  as 
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not  hBTe  mtaled  Uie  judgea  who  had  this  oase  before 
them.  Hiey  amy  that  the  matter  complained  of 
iMTing  been  diicontinued,  had  not  been  compUined 
of,  that  is  by  the  articles ;  and  we  hare  felt  it  to  be 
rigbt  and  proper  to  say  that  nothing  we  are  now 
detenuioing  can,  therefore,  be  pleaded  hereafter  as 
a  jiuAflcatian  for  anj  mode  of  elevation  which  is  to 
bedittiDgaished  from  the  mere  act  of  removing  the 
dments  from  the  table  and  taking  them  into  the 
haodsof  the  minister.  Inasmach,  then,  as  the  reve- 
rend respondent  has  said  upon  oath,  and  it  is  not 
now  contravened,  that  his  course  of  procedure  has 
onlj  been  that  which  he  says  be  ^opted  at  the 
time  of  the  lint  hearing  of  the  matter,  owing  to 
the  oompiaiot  made  of  the  iiigher  elevation  spoken 
of  in  the  arttclea,  their  Lordships  think  they  can- 
not in  that  state  of  circumstances  say  that  he  has 
thereby  committed  a  breach  of  the  monition  which 
bit  been  served  upon  him.  The  third  matter  which 
has  bem  complained  of  is  as  follows ;  and  as  to  this 
matter  tbdr  Ijordshipa  think  tia  case  is  open  to 
Tsry  different  oonnderationB :  The  respondent  was 
sdmooished  "not  to  kneel  or  prostrate  himself 
bifaiB  the  conaeorated  elements  during  the  prayer 
of  consecration ;"  and,  without  going  tlirongh  the 
afldarits,  tlw  exact  state  of  circumstances  may  be 
UikM  to  be  at  tiwy  appear  apon  the  affldavits  tnade 
bythere^Mident  hiaisell  ud  by  Mr.  Walker,  6t» 
geatknun  vlio  was  pvesent  on  the  seveval  occasions 
refened  to  in  the  motion.  The  affidavits  in  support 
of  the  motion  stated  distinctty  acts  of  prostration 
and  of  kneeling  during  the  period  of  the  pray«r  of 
coosecntion.  Into  the  details  of  those  aflldavits  it 
ii  aaneeessary  to  enter,  because  in  the  affidavit  of 
the  respondent  there  is  this  which  seema  to  set  the 
case  in  a  very  dear  light  as  far  as  the  facts  are  con- 
cerned. The  respondent  says,  "  I  did  not  on  either 
the  days  or  times  nkeotioned  in  the  affidavits  on 
which  this  motion  is  founded,  nor  have  I  ever 
since  the  service  of  the  said  monition  on  me, 
pnisbated  mya^  or  knelt  on  steps  leading  to 
tbe  Conmanion  Table,  or  dsewhere,  when 
celebtatiiig  tiie  Holy  Communiou  during  any  part 
of  the  consecration  prayer.  I  admit  that  it  is  my 
practice  during  the  prayer  of  consecration,  when 
celebrating  the  Holy  Communion,"— the  time,  there- 
fore, is  exactly  fixed  to  which  the  monition  would 
'Pf^fi— **And  whilst  standing  before  the  holy  table, 
reverently  to  bend  one  knee  at  certain  parts  of  the 
said  prayer,  and  occasionally  in  so  doing  my  knee 
momentarily  touches  tbe  ground,  tnit  such  tonchiog 
of  the  grovod  is  no  inrt  of  the  act  of  reverence 
intended  by  me.  Whether  my  knee  may  have  thos 
momeDtarily  tooched  the  gronnd  on  either  of  the 
days  mentioned  in  the  said  affidarits  on  which  I  am 
abUed  to  be  the  celebrating  priest,  I  am,  of  course, 
uaaUe  to  say."  Mr.  Walker  is  a  little  bolder  upon 
that  pmot,  iMcauae  he  says  ttia, — be  was  present  on 
these  days—**  I  say  that  the  re^xmdent  did  not 
prostrate  himself  or  kneel  opoa  tira  eteps  leading 
to  tbe  Communion  Table  or  elsewtiere  at  any  time 
during  the  prayer  of  consecration  on  the  I8th  July 
and  the  lith  Nov.  1869,  as  mentioned  in  the  affi- 
davits; and  to  the  best  of  my  belief  he  did  not 
toadi  the  groaod  with  dther  of  his  knees  at  all 
during  that  time  on  tbe  occasions  on  whii^  the 
Tespanl«it  is  accused  erf  doing  so."  Then  he  fnr- 
tba>  says  this :  **  And  having  regard  to  the  posi- 
tions of  tlie  celebrating  and  assisting  priests  during 
the  oonsecnuion  prayer,  as  well  as  to  Uie  length 
aod  nature  of  their  dress,  I  do  not  believe  that  it  ia 
possible  for  any  person  in  the  body  of  the  chorch 
to  say  whether  tbe  respondent  did  kneel  or  not." 
Tfaerefwe,  the  case  as  stated  is  this,  Mr.  Mack<Ht- 
odiie  being  enjoined  against  kneeling  during  thia 
ivayer.  admits  a  gesture  which  he  contends  is  not 
kneeling,  bat  he  admits  a  bowing  of  his  knee,  a 
bowing  of  it  to  an  extent  which  ooeaaions  it  at  times 


Momentarily  to  touch  the  ground,  a  bowing  of  it  to 
an  extent  which  renders  it  impossible  (according  to- 
Mr.  Walker's  affidavit)  for  anybody  to  see  whether 
he  is  or  is  not  kneeling, —  that  ia  the  distinct  state- 
ment in  the  affidavits,  viz.,  that  nobody  could  see 
whether  he  is  kneeling  or  not.     first  of  alL 
their  LordsMps  wontd  coDsidv  the  literal  ques- 
tion which  is  before  them,  whether  there  has- 
been  even  a  literal  compliance  with  the  monition* 
in  this  act  of  Mr.  Mackonochie.   Their  Lordships- 
are  bU  of  opinion  that  there  has  not  been  even  » 
literal  compliance ;  that  Mr.  Mackonochie  haa  knelt ;. 
and  that  bowing  the  knee  in  the  manner  which  be- 
has  described  is  kneeling ;  and  that  it  is  not  neces- 
sary tliat  a  person  should  tonch  the  gronnd  in  order 
to  perform  such  an  set  of  reverence  as  will  consti- 
tute kneeling.   Of  course  there  may  l>e  such  a 
bowing  of  the  knee  as  would  not  amount  to  kneelingr 
in  the  aense  of  the  monition,  hot  Mr.  Mackonodiie- 
very  properly  says  that  he  takes  no  advantage  oL' 
any  snggestion  of  that  sort — there  may  be  an  acci- 
dental bowing  of  the  knee,  arising  froid  fatigue  or 
otherwise ;  but  here  ia  a  knee  bent  for  the  purpose 
of  reverence,  and  in  such  a  manner  that  those  who 
behold  cannot  tell  whether  or  not  what  Mr,  Mac- 
konochie and  Mr.  W^ker  call  kneeling,  that  is, 
touching  the  gronnd  with  the  knee,  has  Iwea  arrivedi 
at,  and  indeed  Mr.  Mackonodiie  says  that  at  certain, 
times  bis  knee  has  momentarily  touched  the  ground. . 
This  seems  to  tbeir  Lordships  to  be  literally  kneet-  - 
ing.   But  the  case  must  l»e  put  much  higher  than . 
that,  because  neither  this  tribunal  nor  any  tribnnnl 
will  suffer  its  orders  to  be  tampered  with  by  mere 
evasion  ;  and  a  mere  evasion  it  would  he,  to  allow - 
a  person  when  ordered  not  to  kneel  (the  whole  gist 
and  purport  of  the  order,  as  I  slmli  presently  show, 
beingti»kneelingbywayofreverence)toBay,  "Idi* 
all  that  I  could  do  towards  so  kneeling ;  I  IwweA 
my  knee;  I  neariy  touched  the  ground  with  it — I. 
did  not  quite  touch  tbe  ground,  but  I  did  it  in  aucfa- 
a  manner  that  all  my  congregation,  all  who  were- 
attending  and  seeing  that  which  I  did,  could  not 
possibly  tell  whether  I  were  kneeling  in  that  sense- 
or  not."   It  would  be  intolerable  to  allow  any  ordw 
to  be  trifled  with  in  such  a  manner  as  must  be  im- 
plied if  their  Lordships  were  to  give  place  for  a 
moment  to  any  such  argument  on  the  part  of  Mr.. 
Mackonochie  as  that  this  was  a  compliance  with  tfae- 
order.   Now,  with  reference  to  this  particular  matter 
of  kneeling,  it  is  on^  undoubtedly,  of  very  great  im- 
portance as  regards  the  judgment  whidi  lias  been  - 
prcHionnoed,  and  tiie  occarion  of  Miat  judgment. 
We  cannot  do  better,  with  reference  to  this  part 
the  subject,  ^an  to  call  attention  to  the  purport 
and  intent  of  the  Book  <rf  Common  Prayer,  when 
prescribing  what  is  to  be  done,  and  in  omitting  to 
prescribe  that  which  it  does  not  intend  to  be  done.. 
For  that  purpose  I  irill  refer  to  the  Judgment  whichi 
was  pronounced  by  Lord  Cairns,  as  tbe  judgment  of ' 
the  Judicial  Committee  on  the  former  occasion.  Hi» 
Lordship  thus  expresses  liimself  in  that  judgment 
(19  L.  T.  Rep.  N.  S.  BOS;  L.  Rep.  2  P.  C.  382):— 
"  Th^r  Lordshipa  are  of  opinion  that  it  is  not  open 
to  a  minister  of  the  church,  or  even  to  their  Lord- 
ships, in  advising  Uer  Majesty  as  the  higliesfe 
ecclesiastical  tribunal  of  appeal,  to  draw  a  distinc- 
tion, in  acts  which  are  a  departure  from  or  violation 
of  the  rubric,  between  thoae  which  are  important 
and  those  which  appear  to  be  trivial.   The  object  of 
a  Statute  of  Uniformity  ia,  as  its  preamble  exprcisee, 
to  produce  an  'universal  agreement  in  the  public 
worship  of  Almighty  Gtod,' — an  object  whldi  would 
i>e  wholly  frustrated  if  each  minister,  on  his  own 
view  of  the  relative  importance  of  the  details  of  the 
service,  were  to  be  at  liberty  to  omit,  or  add  to,  or 
alter  any  of  those  detaila.   The  rule  upon  this  sub- 
ject has  Ijcen  already  laid  down  by  the  Judicial  Com- 
mittee in  Wettertm  r.  Lidddt,  Hoo.  Spec  BeQ^SO; . 
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and  their  Lordships  are  disposed  entirely  to  adhere 
to  it :'  In  the  performance  of  the  services,  rites,  and 
ceremonies  ordered  by  the  Prayer  Boole,  the  direc- 
tions contained  in  it  must  be  strictly  obsenred ;  no 
omiHion  and  no  addition  can  be  permitted.' "  And 
then  upon  tiiis  very  sabject  matter  his  Lordship 
further  proceeds  to  say, — "There  would  indeed  be 
no  difficulty  in  showing  that  the  posture  of  the 
celebrating  minister  during  all  the  parts  of  the 
Communion  Service  was,  and  that  for  obvious 
reasons,  deemed  to  be  of  no  small  importance  in 
the  changet  introdoced  into  the  'Pnjer  Book  at 
and  after  the  Reformation.  The  variona  itagea  of  the 
service  are,  as  has  already  been  shown,  fenced  and 
guarded  by  directions  of  the  most  minute  kind,  as 
to  standing  and  kneeling,  the  former  attitude  being 
prescribed  ereo  for  prayers,  during  which  a  direction 
to  kneel  might  have  been  expected.  And  it  is  not 
immaterial  to  obierre  that  vhereai  in  the  flnt 
Prayer  Book  of  King  Edward  VI.,  tiwrs  waa 
contained  at  the  end  a  rubric  in  these  wordi: — 
*Am  touching  kneeling,  crossing,  holding  np  of 
liands,  koocKing  upon  the  breast,  and  other 
gestures,  they  may  be  used  or  left  as  every  man's 
devotion  servath,  without  blame,'— this  rubric 
wai  in  the  second  Prayer  Book  <rf  Edward  VI., 
«nd  In  all  the  anbiequent  Prayer  Books,  omitted." 
We  may  farther  add  an  observation  as  to  the  ex- 
treme cave  which  ia  taken  in  the  Prayer  Book  to 
guard  ftU  persons  who  might  feel  a  scruple  with 
reference  to  kneeling  at  the  reception  of  the  Holy 
Coounnnion  from  any  inference  that  might  thereby 
be  railed  In  their  roioda  <rf  a  nature  cMmtrary  to 
that  whidi  was  intended  by  Uie  Prayer  Book  itself 
to  be  ezwessed,  namely,  any  inteotioo  of  adoration 
the  holy  elements.  This  is  most  particularly 
«nd  carefully  guarded  against,  and  the  reason  for 
anc^  kneeling  is  explained,  and  said  to  be  '*  for  a 
aigniflcation  of  our  hnmble  and  grateful  acknow- 
ledgment of  the  benefit  of  Christ,  therein  given  to 
all  worthy  receive  and  for  tiie  avoiding  of  such 
profanaUon  and  disorder  in  the  Holy  Commnnlmi  as 
might  otherwise  ensue."  Then  it  is  explained: 
"  Tet  lest  the  same  kneeling  should  by  any  persons, 
either  ont  of  ignorance  and  infirmity,  or  out  of 
malice  and  obstinacy,  be  misconstmcted  and  de- 
praved, it  is  hereby  declared,  that  therein  no  adora- 
tion is  intended,  or  ought  to  be  done,  eith«  unto 
the  sacramental  bread  and  wine  there  bodily  received, 
or  nnto  any  corporal  presence  of  Christ's  natural 
flesh  and  blood.  For  the  sacramental  bread  and 
vine  remain  still  in  their  very  natural  substutces, 
and  therefore  may  not  be  adored ;  for  that  were 
idolatry,  to  be  abhorred  of  all  faithful  Christians." 
And,  again,  carefully  does  our  Church  provide  in 
her  28th  Article  against  any  such  adoration  as  ve 
have  spoken  of  by  this  dedaration — "The  sacra- 
ment of  the  Xiord's  Supper  was  not  by  Christ's 
ordinance  reserved,  carried  about,  lifted  up,  or  wor- 
ehipped."  Now  that  being  so,  and  it  being  of  the 
utmost  importance  that  for  the  purposes  of  common 
prayer  such  union  should  be  preserved  as  is  essential 
io  the  haKdnesa  and  oomfort  of  all  who  are  joining 
in  this  most  holy  ordinance ;  what  can  be  a  greater 
offence  than  the  offence  of  either  by  addition  or 
omission  occasioning  trouble  or  confusion  in  the 
coiods  of  those  who  are  invited  to  join  in  common 
prayer,  and  in  one  common  act  of  reverence  ?  Acts 
■of  reverence  where  necessary,  are  enjoined ;  and  the 
use  of  additional  acts  of  reverence,  where  they  are  not 
enjoined,  is,  according  to  the  judgment  wnidi  has 
been  pronounced  in  this  very  matter,  a  thing  prohi- 
bited. If,  therefore,  the  reverend  respondent,  in  per* 
forming  his  own  special  act  of  reverence,  does  it  in 
snch  a  manner  that  no  one  can  tell  whether  he  is 
not  doing  the  very  thing  which  he  is  prohibited 
from  doing,  and  has  performed  that  special  act  of 
revereooe  at  a  time  when  there  is  no  direction  in 


the  Book  or  Common  Prayer  for  that  perfonnaoce, 
he  certainly  does  that  which  militates,  in  evcrj 
possible  view  of  the  case,  both  in  letter  sod  ipiH, 
against  the  monition  which  he  bat  recnved,  and  the 
reasoning  which  occasitmed  the  moalthm  to  be 
issued.  Whether  or  not  Mr.  Hacfawodue  esn 
reconcile  it  with  his  view  of  what  is  ri^t,  that  s 
judgment  of  this  kind  should  be  so  narrowly  scm- 
tinized,  that  every  possible  limit  should  be  placed 
upon  it,  and  that  notwithstanding  the  reasoot 
which  are  assigned  for  it,  namdy,  the  desire  d 
promoting  nniformity  in  com  non  worship,  it  shonU 
be,  as  far  as  postible  evaded,  it  la  not  for  Ode 
Lordships  to  say.  There  may  be  sane  who  M 
great  grief  and  sorrow  at  any  act  which  may  sppeu 
to  be  at  variance  with  the  common  charity  and  Ion 
that  should  induce^us  at  all  times  wheolaisemUed  tia 
worship^  and  moot  espedaUy  this  highest  aod  holiest 
act  of  worship^  to  be  aa  far  as  poasible  <rf  one  mia^ 
so  that  then  at  least  our  unity  he  not  ffistorind. 
But  what  one  is  justified  in  saying,  as  regards  ttu 
act  which  is  now  complained  of  as  a  breach  of  the 
monition,  is  this,  that  it  ia  not  possible,  haj^j,  to 
reconcile  with  the  administration  of  our  law  io  its 
narrowest  sense,  any  mere  evasim  of  tiiat  wfaiek 
tiie  law  sanctions,  of  that  which  the  law  hM 
ordered,  by  an  authority  which  binds  tide  reve- 
rend geotieman,  as  it  Unds  vf«ry  subject  <rf  the 
lealm,  to  strict  obedience.  That  obedirace  maj  be 
rendered  grudgingly,  if  so  it  must  be;  it  maybe 
rendered  in  a  manner  which  I  am  sure  the  reveteod 
gentleman  would  not  tolerate  on  the  part  of  taj 
of  his  flock,  if  it  were  a  question  of  obedlenntoa 
higher  power;  it  may  be  rradered,  tberefcre, 
strictiy  within  the  limits  whidi  are  exactly  pn* 
scribed  by  tiie  monition,  but  that  monition  mty  not 
be  evaded.  A  mere  literal  compliance  is  not  all 
that  even  the  law  requires ;  the  compliance  most 
not  be  literal  in  a  sense  which  is  bat  evasive.  I  will 
not,  in  the  name  of  their  Lordships,  say  more  upon 
what  I  confess  jesses  upon  me  iadlndnally  vwy 
strongly,  the  narrowness  of  obedience  shown 
the  course  taken,  as  to  keeping  the  candles  lighted 
until  the  very  moment  when  they  are  forbiddui,  tnd 
then  extingmshing  tbem,  and  as  to  the  elevation  d 
the  elements  to  something  wtiich,  erea  on  the  sS- 
davits  themselves^  appears  to  me  to  be  mm  than 
necessary  for  tinxfiy  taking  the  cap  and  patoi  into 
the  bands  of  the  officiating  clergyman,  tinoe  we 
have  been  obliged  to  hold  that  these  acts  wen^ 
nevertheless,  in  literal  com^ance  with  the  man- 
tion  having  reference  to  the  articlea.  But  here,  ia 
this  matter  of  the  kneeling,  their  Lordtiiips  flad 
that  there  is,  first,  not  even  a  literal  compUanee 
with  the  order ;  and,  secondly,  if  upon  any  stiaiaed 
interpretation  of  the  word  "  koeeliog"  (for  strained 
as  it  appears  to  their  Lordships  it  would  be>  thi^ 
could  arrive  at  the  conclusion  that  they  did  not 
preclude  the  act  of  bowing  one  knee  so  low  that  it 
must  at  times  touch  the  ground,  and  in  a  mamtv 
which  cannot  possibly  be  distinguished  from  kned^ 
ing  by  those  who  witness  the  act ;  still,  if  it  wu  i 
representation  <tf  tiie  f  orUddra  act^  as  neariy  as  the 
party  charged  dared  to  represent  it,  and  in  sotA  s 
guise  as  to  convey  to  all  at  a  distance  the  impres- 
sion that  the  act  of  kneeliug  was  really  perforated, 
that  would  be  a  species  of  evasion  of  the  ordtf 
which  a  court  of  justice  would  find  it  right  sad 
due  to  the  maintenance  of  its  own  f<Hce  and  ngov 
to  visit  as  being  itself  a  breach  of  the  ("^^^ 
had  been  made.  For  these  reasons  it  has  '"'^ 
to  their  Lordships  (and  it  ia  the  oinnion  of  us  all) 
to  say  that  there  has  been  a  clear  breach  ol  this 
special  monition.  Their  Lordships  next  take  into 
consideration  what  is  proper  and  right  to  be  dcM 
Tliey  did  not  hear  Mr.  Stephens  upon  the  qocttisa 
as  to  whether  or  not  this  tnbnnal  has  thedMani  «< 
enforcing  iU  orders,  igHw^jtifceC^eW** 
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(uid  X  aa.y  happily,  becanee  it  Toold  be  ia  Tain  to ' 
eitablish  a  tnbuaal  which  has  no  power  to  enforce 
itt  mien)  with  abundant  means  for  that  purpose 
&e  fltatutea  which  hare  been  passed  in  that 
behalf;  but  into  the  examination  of  those  means, 
and  the  different  modes  that  might  be  adopted  for 
that  purpose,  we  are  not,  for  the  reason  I  am  pre- 
flently  going  to  mention,  about  to  enter.  In  declining 
to  ti^  any  more  sererestep  than  thatof  compelling 
ICr.  Abdconocliie  to  pay  the  costs  of  tliis  discussion 
fluir  Lordships  hare  had  to  consider  the  affidavit 
which  was  last  made  by  him,  and  to  which  they 
hsra  been  desirous  to  give  the  most  farourablo 
com  traction  and  allowance;  and  in  that  affldarit 
lb.  Ifacfconoctaie  rery  properly  says  that  he  nerer 
iototUonally  or  advisedly,  in  any  respect,  disobeyed 
Uie  moniUon,  or  sanctioned  any  practice  contrary  to 
its  provisions.  I  confess  I  think,  as  I  have  already 
inUouted,  that  Mr.  Mackonocble  takes  an  extremely 
narrow  view  of  that  which  the  word  "oltedience" 
•rdioarily  implies,  when  he  says  that  he  has  endea- 
Toured  to  obey  this  order,  bat  he  does  say  that 
vhldi,  in  a  sense,  for  the  purpose  of  clearing  his 
cuitempt,  he  may  have  a  right  to  claim  the  benefit 
of,  that  he  never  Intentionally  or  advisedly,  in  any 
respect,  disobeyed  the  monition.  He  now,  we  hope, 
wiU  leam  that  mere  literal  compliance  iu  a  merely 
erasiTe  manner  will  not  suffice.  Literal  compliance 
witii  regard  to  the  actual  limits  of  the  order  is,  of 
conrge,  all  that  he  is  held  to  in  law ;  for  an  obedience 
to  the  spirit  of  the  order,  we  can  only  tmst  to  his 
own  fueliDgs  and  his  own  conscience.  And  when 
be  thus  tells  ns  that  it  has  not  been,  and  is  not  his 
desire  wilfully  to  disobey  the  law,  or  to  disregard  its 
monition,  their  Lordships  think  that  they  are  bound, 
■pon  this  first  occasion  of  the  matter  bung  brought 
before  them  of  any  non-compliance  with  the  order, 
to  allow  Bfr.  Mackonochle  the  braefit  of  that 
affidavit ;  and  they  do  not  think  it  necessary,  on 
the  present  occasion,  to  do  more,  after  expressing 
ttieir  opinion  judicially  that  the  monition  has  been 
disobeyed  with  reference  to  kneeling  during  the 
prayer  of  consecration,  than  to  mark  their  disap- 
probation of  such  a  course  of  ]^roceedlng  by  directing 
that  he  should  pay  the  costs  of  the  pesent  applica- 
tion. Their  Lordships  make  no  further  rader. 

Frocton  fw  the  appellant,  i/bors  and  Ourtg/. 


BOLUS  oomiT. 

Bapnted  I9  Bsny  F&at.  Bait,.  BBnUta^at■Law. 

iVfip.  9  and  lOt  out  Dte,  8. 
Sixes  v.  Litchfield. 
Vtmbr  and  pterchoMer — Specific  performance — Ptoperty 
tofd  as  frethold — Part  of  property  tubject  to  tease — 
Notice  of  tentmcy  by  purtkaatr — Cxmpeiuation — 
,  Abatan^t. 

Notice  of  a  tenancy  is  notice  of  the  extent  of  the 
temu^n  interett  aa  between  veni^r  and  pttrehater. 

A.  yndor  agreed  to  sell  certain  proper^,  and  to  deUver 
it  to  the  purchaser  as  freehold.  The  purchaser,  at 
the  date  of  the  contract,  was  aware  that  A.,  a  third 
party,  iras  in  occupation  of  part  of  the  property  ;  he 
afterwards  found  out  that  A.  had  a  leau  /or  tnirteea 
years  of  the  property  in  hit  occig>ation. 

0/1  a  bill  by  the  purchaser  for  specific  performance,  with 
an  abatentent  from  the  purchase-money  in  respect  of 
A'e  interest ; 

Beld,  that  he  was  entitled  to  no  such  abaiemenlf  inas- 
meh  ot,  having  notice  of  A.'s  tenamy,  he  woe  bound 
to  M91WIB  into  the  extent  0/  A.'s  inttnst  .- 


ffidd,  o/so,  thia  he  was  entitled  to  a  decree  for  tpeeifie 
performance  mihant  an  aioMsuaf,  hit  that  ne  must 
pay  the  eosfs     (is  tait. 

TUm  was  a  poichoser^  salt  for  spedfle  perfonu- 
anoe. 

The  defendant  was  the  owner  in  fee  of  certiUn 
copyhold  hereditaments  situate  at  Hanwell,  and 
consisting  of  fire  houses  and  about  six  acres  of 
laud.  Two  of  the  houses  and  a  piece  of  land  be- 
hiod  them  were  in  the  occupation  of  the  plaintiff. 

On  the  12th  Not.  1868  the  plainUff  wrote  to  the 
defendant  and  offered  him  5000^  for  tiie  whole  of 
the  property ;  and  on  the  19th  of  the  same  month 
the  defendant  wrote  a  letter  to  the  plaintiff  accept- 
ing his  offer ;  it  uras  in  the  following  words  : — 

Lower  ITorwood,  Nov.  19,  1868. 

Dear  I  ucept  yonr  ofhr  of  SOOOL  for  my  property  at 
Hanvellr  conidstiiis  of  five  bonsea  and  about  tiz  aereB  of 
land,  provided  >.  deposit  of  SOW.  be  paid  to  ma  to-morrow 
at  one  o'dook,  and  for  tbe  above  sum  X  acme  to  driver  to 
Tou  Uie  eatd  proper^  as  freehold,  and  to  enter  Into  a 
fonnal  oontiun  for  the  canyinK  ont  of  the  same  as  soon  as 
it  oan  be  drawn  nphj  mj  soSnitor.— I  am,  my  dear  Sir, 
yooiB  truly,  Williax  Litcbtibu). 

C.  W.  Jamea,  Esq. 

F.  8.  The  meeting  to  be  at  tbe  office  of  Mr.  Bennett, 
30,  Friday-street,  Cumon-street. 

The  deposit  of  5007.  was  duly  paid  on  the  follow- 
ing day,  and  the  defendant  wrote  on  the  back  of 
his  letter  of  the  19th  Nor.  a  receipt  in  the  following 
form : — 

aotb  Nov.  1868. 
Beoeived  tbe  dmwdt  of  five  hundred  pounds,  the  timber 
to  be  Indnded  in  the  oontzaot.     .  Wnuui  LironnuD. 

soot. 

Early  in  the  following  month  the  defendant's 
solicitor,  Mr.  Bennett,  sent  to  the  ^aintiff's 
solicitors,  Messrs.  Dawson,  Bryan,  and  Dawson,  a 
formal  agreement  for  the  purchase,  which  for  the 
first  time  disclosed  to  the  plaintiff  that  a  Mr.  Alien 
bad  an  agreement  for  a  lease  for  twenty-one  years 
from  Christmas  1861,  of  five  and  a  half  acres  of  the 
land  comprised  In  pBrcbase,  at  the  yearly  rent  of 
28L  10s. 

A  long  correspondence  ensued  between  the 
solicitors  of  the  parties,  the  plaintiff's  solicitors 
requiring  an  abatement  from  the  purchase-money 
in  respect  of  Mr.  Allen's  interest  in  the  property ; 
this  being  refused  by  the  defendant,  the  present  suit 
was  institnted. 

The  bill  prayed  that  tbe  contract  of  the  20th  Nov. 
1868  might  be  specifically  performed ;  that  an 
abatement  might  be  made  from  the  plaintiff's 
purchase-money  in  respect  of  tbe  agreement  for  a 
lease  to  Mr.  AUen  of  the  land,  and  that  the  defen- 
dant might  be  ordered  to  pay  damages  to  the  plain- 
tiff for  Uie  loss  sustained  by  the  plaintiff  in  conse- 
quence of  the  non-performance  of  ^e  contract. 

It  was  not  denied  that  the  plalnUff,  at  the  date  of 
the  contract,  knew  that  the  land  was  in  the  occupa- 
tion of  Allen,  and  the  question  was  whether  be  was 
bound  to  ascertain  tbe  extent  of  Allen's  Interest  in 
the  land. 

Southgate,  Q.  C.  and  F.  Waller,  for  the  plaintiff, 
submitted  that  as  the  vendor  was  unable  to  deliver 
tbe  property  as  freehold  in  accordance  with  the  terms 
of  tbe  contract,  the  plaintiff  was  entitled  to  a  decree 
with  an  abatement  from  the  pnxchase-money.  They 
cited 

Harris  v.  Pcpperell,  17  L.  T.  Bep.  N.  S.  191 ;  L. 
Bep.  5  Eq.  1 ; 

Painter  v.  ifewby,  11  Hare,  26: 

Nelthorpe  t,  Hotgate,  1  ColL  203  ; 

Xilligan  v.  CooJce,  16  Tes.  1. 
[Lord  BoHiLLT. — MilUgan  r.  Cooke  is  not  to  bo 
relied  on  as  an  authority.] 

Marilock  v.  Buller,  10  Ves.  316 ; 

Wood  T.  Qriffitk,  1  Swanst.  54 ;  r> 
I      Hanburij  v,  lAfchjield,  2  My.  *  Kee.  ^  ;^ 
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Earl  of  Durham -v.  Legard,  IS  L.  T.Bep.  N.  S.82  : 

34  L.  J.  589,  Ch. ; 
Seton  T.  3lade,  2  W.  &  T.  Lead.  Cm.  8rd  ^t.  501. 

Sir  BifAfo-d  Baggaday,  Q.  C.  and  W.  W.  Cooprr, 
for  the  defendant,  contended  that  the  plaintiff 
having  known  at  the  date  of  the  contract  that  Alien 
had  poweuion  of  the  land,  he  was  boand  to  ascer- 
tain what  the  extent  of  bis  intereX  wm,  and  that 
this  waa,  therefore,  not  a  case  in  which  the  purchaser 
could  bare  an  abatement.   Tbej  cited 

Taylor  v.  Stihbert,  2  Yea.  Jut.  4M ; 

Hiem  y.  Mill,  13  Ves.  119; 

HaU  T.  Smith,  14  Ves.  426 ; 

Daniels  r.  Daviaon,U  Yea.  249 ; 

Lewia  t.  Bond,  18  Bear.  85 ; 

WUbraKcm  r.  Livaiey,  10  Beav,  906. 

SottOgaU,  Q.  G.  replied. 

Dtc  8.— Lord  BoiuLLT.~Thia  is  a  suit  for  the 
specific  performance  of  a  contract  with  compensa- 
tion, or  rather  abatement  in  respect  of  a  portion  of 
the  property  which  la  subject  to  a  lease  of  which 
thirteen  years  are  anex[dred.  The  defendant,  the 
Tendor,  in  Korember  of  last  year  owned  in  fee 
certain  copyhold  hereditaments  at  Hanwdl,  in 
Sliddleaez,  consiating  of  Ave  hoosea  and  six  acres 
of  land.  Two  of  those  houses  were  then  and  still 
are  la  the  occupation  of  the  pliuatiff.  Another 
of  the  honses  was  then,  and  still  is,  in  the 
occapation  of  a  person  ot  the  name  of  Allen ; 
the  two  other  houses  were  then,  and  stilt  are, 
In  the  oocnpatioQ  of  two  other  persons  who  are 
yearly  tenants.  The  five  houses  are  adjoining  each 
other,  and  the  piece  of  land  or  orchard,  consisting  of 
six  acres^  lies  immediately  behind  them.  On  the 
12th  Nov.  1668  the  plaintiff  wrote  the  following 
letter  to  the  defendant.  [His  LcM^ship  read  it,  and 
the  letter  in  reply  of  the  10th  Nor.,  and  stated  the 
circumstances  relating  to  the  discovery  of  ^en's 
lease,  and  continued.]  The  plaintiff  insists  that 
the  ^eat  ralue  of  the  land  in  his  ejres  consisted  in 
the  circumstaQce  that  the  posaesaioa  of  it  would 
begin  at  once  in  order  to  let  it  out  on  building  leases, 
and  he  submits  that  he  is  entitled  to  compensation 
for  this  undisclosed  encumbrance  of  which  he  had 
no  notice  prior  to  the  receipt  of  the  draft  agreement.  ^ 
The  plaiDtiff  in  his  evidence  does  not  deny  that  he 
knew  that  Allen  was  the  tenant  of  this  property, 
and  the  real  question  to  be  determined  is,  whether 
this  knowledge  put  him  on  inquiry  to  learn  from 
Allen  the  nature,  extent,  and  character  of  his  tenancy. 
The  case  of  Dnaielt  t.  Duvtaon  (sap.)  determines 
that,  as  between  the  tenant  bime^  ioA  the  pur- 
chaser, the  purchaser  was  bound  to  inquire,  and 
cannot  dispute  the  tenant's  right.  Does  that  duty 
apply  to  the  cose  between  vendor  and  purchaser  as 
well  as  between  purchaser  and  tenant?  I  have 
found  no  cose  exactly  in  point,  but  the  principle 
appears  to  me  to  be  the  same  and  to  be  appucable  to 
both  easei.  Why  is  the  purchaser  bound  to  inquire 
as  regards  the  tenant,  and  yet  not  bound  to  inquire 
as  regards  bis  rights  against  the  vendor?  Tbe 
principle  is  thus  stated  in  argument  in  that  case 
(Z)om«ii  V.  Dwwwn,  16  Ve8.251);  "  Whatever  pats 
a  purchaser  upon  inquiry  ahall  be  held  notice  ;  and 
if,  Hienion,  be  knows  that  a  tenant  ia  in  poa- 
sesnm,  he  is  considered  as  having  notice  of  the 
whole  extent  of  his  interest"  This  is  adopted  by 
the  Lord  Chancellor  (Eldon),  who  deddea  accor- 
dingly ;  and  I  am  unable  to  see  any  reason  for  a 
technical  and,  as  it  appears  to  me,  an  arbitrary  dis- 
tinction which  should  fix  the  application  of  the  rule  to 
one  person,  not  extending  it  to  ail  peraons  whatsoever 
If  the  purchaser,  knowing  of  the  tenant^,  la  bound 
to  inquire  as  regards  the  tenant  as  to  ms  interest 
in  the  land,  and  if  the  purchaser  must  be  taken  to 
be  bound  to  know  what  would  be  the  result. of  such 
inquiry  oa  regards  the  teun^  why  ihould  he  not  be 


so  bound  as  regards  the  vendor?  And  If  ttw  pv> 
'chaser  chooses  to  Innd  himself  by  agreement  wift 
tbe  vendor,  knowing  of  the  tenancy,  but  without 
having  accurately  ascertained  what  was  the  extent 
and  character  of  it,  and  what  the  results  of  sach 
ioqniry  would  have  led  to,  he  mast,  as  it  appears  to 
me,  be  bound  in  the  same  manner  as  regardt  lU 
other  persons.  I  think  also  that  no  distinoion  can 
properly  he  drawn  in  a  court  of  equity,  because  flift 
matter  rests  in  contract,  and  the  conveyance  of  the- 
legal  estate  has  not  been  made  to  him.  1^  pur* 
chaser  bound  himself  by  contract;  he  most  be 
taken  to  have  had  present  to  his  mind  all  those 
things  of  which  he  had  notice,  and  those  tbiagu 
which  tteoenartiy  flow  from  and  were  incidental  t» 
that  noHce.  Be  knew  tiiat  Allen  was  tenant  of  this 
land ;  he  was  bound  to  inquire  what  the  tenancy 
was,  unless  he  was  willing  to  be  bound  by  tlie 
tenancy  whatever  it  was.  Why  should  he  beboond 
by  the  fact  that  Allen  was  tenant,  and  yet  not 
bound  by  the  fact  of  what  the  extent  of  hia  interest 
was  under  tibat  tenancy?  I  am,  therefon^  of 
opinion  that  the  plaintiff  is  entitleil  to  no  abatement 
in  respect  of  Allen's  interest  in  the  land.  He  may, 
however,  take  a  decree  for  specific  peiformsoos 
without  any  abatement  from  the  purehate  money  If 
he  so  elects,  but  he  must  tn  any  ermt  pagr  tiu  cosb- 
of  tbe  suit. 

SoUciton  for  the  plaintiff,  DmMomf  fispsi^  nd 
DawioH. 

SoUdtorfortiie  delendant,  J.  a  Auiff. 


Mondmh  Dtc  18. 

QlLLUIT  V.  QlLLX&TT. 

Isak  of  had  fiy  €atction~Rtaemd  price — J^pllyflf  , 
ofpvffer—^^Z\  Viet.  e.48. 

•Smm  (As  pauvtg  of  lAs  Sak  of  Land  &y  Aadana  Att 
1867  (80  i-  81  Vict.  e.  48)  |A«  enpJoyMieiU  of  a  pufw 
Twdtrt  a  soJIi  void  nmhu  it  it  oariufy  atattim  ds 
eoMtuma  of  wah  that  a  right  to  bid  is  rsssiwsrf. 

Cmummt^,  whre  the  eon£iioiu  ttetttd  dol  tie  had 
vow  bt»Mind)fKt  to  a  naa-ved  prioe,  and,  norigkt 
to  bid  being  rtaavtd,  a  puffv  wot  tmpbjfod  ijr  tl* 
vendor  t 

Held,  tJiaf  the  tah  vaa  vmd,  imtmAMtvauHng  the  fad 
that  the  puffer  did  not  bid  bej/ond  the  reserved  priei, 
and  that  the  land  wat  knocked  down  to  the  fmikmr 
at  the  reterved price. 
Adjourned  summons. 

In  this  case  certain  lands  in  Sussex  were  pat  up 
for  sale  by  auction  by  order  of  tbe  court  Among 
the  conditions  of  sale  was  one  to  the  effect  that  the 
sale  was  subject  to  a  reserved  price,  which  had  been 
fixed  by  the  judge  to  whose  court  the  eause  wis 
attachw.  Toe  conditions  did  not  reserve  a  right  to 
bid. 

The  property  was  knocked  down  to  a  Mr.  Biidgat 
for  29,000/.,  the  reserved  price.  The  purchaser, 
having  afterwards  discovered  that  a  puffer  liad  ben 
employed  to  bid  up  to  the  reserved  price,  and  that 
he  did,  in  fact,  bid  up  to  28,900^  took  out  a  suin- 
mons  to  set  aside  tbe  purchase  on  the  ground  tiist 
the  employment  of  a  puffer  where  no  right  to  bid 
was  reserved  by  the  conditions  of  sale,  was  illegal 
under  the  provisions  of  the  Sale  of  Land  by  AoctiM 
Act  1867  (30  &  31  Vict  c.  48),  by  the  5th  section  of 
which  it  is  enacted  that  the  particulars  or  coodi- 
thma  itf  sale  by  auction  ot  any  land  shall  stati 
whether  such  hud  will  be  Mold  without  Rwrre,  er 
subject  to  a  reserved  price,  or  whether  a  ri^t  to 
bid  is  reserved ;  If  it  ii  stated  that  such  land  will 
be  sold  without  reserve,  or  to  that  effect,  ibea  it 
shall  not  be  lawful 


GlLLIATT  V.  GiLLIATT. 


Dee.  SC,  UMi] 
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-penon  to  Ud  at  rach  sale,  or  tag  the  ancUoneer  to 
-take  knowiogly  anj  biddiog  from  aoy  iuch  person. 
And  H  ii  proTided  by  the  6th  section  of  the  same 

AcL  tfaat  where  aoy  sale  by  auctioo  of  land  is 
'dectared  ritber  in  too  particulars  or  conditions  of 

ndi  sale  to  be  mbiect  to  a  right  for  tiie  seller  to 
■bid,  it  iball  be  lawfol  fyr  tiie  adler  or  any  one  per- 

•on  OD  his  bdiaU  to  Ud  at  soch  anetion  in  tach 

manner  ai  be  may  think  proper. 
Ibe  naimons  was  now  adJcHuned  Into  eonxt. 

Jtmel,  Q.C.(ir]ifteAanMWith  hinO  for  the  por- 
-diMer,  sabmitted  that  the  sale  was  dearly  Toid 
mder  the  prorisions  of  the  Act. 

Sir  JUdkinf  BagpaUay,  Q.  C.  {Langworihy  with 
Iiim)^  Iw  the  parties  lutring  the  ooodoct  of  the 
aalc^  contended  that  the  empluymeat  of  a  puffer, 
IiroTided  be  did  not  bid  beyond  the  reserved  ptioe, 
was  allowable  CTen  before  the  passing  of  the  Act, 
which  had  made  no  change  in  this  respect.  The 
intentioa  of  the  Act  was  <Hily  to  prerent  the  em- 
ployment of  a  puffer  when  toe  sale  wsa  without 
reaerre.  The  statement  that  a  price  was  reserved 
justified  the  vendor  in  running  it  up  by  a  puffer  to 
tiut  price.  As  to  the  old  law,  they  cited 

K<»-ftmerT.£eI^18L.  T. Bep. ir.S, 818 j  L.Bep. 
1  Ch.  10. 

Lord  BoKiUT.— Hie  Act  cleariy  requires  it  to 
be  stated  in  the  conditions  of  sale,  whether  the  land 
is  to  be  sold  without  reserve,  or  subject  to  a  re- 
eerred  price,  and  also  whether  a  puffer  is  to  be  em- 
^doyed,  or,  in  the  irorde  of  tbe  Act,  whether  a  right 
to  bid  is  reserved.  Here  do  right  to  bid  was  reserved, 
■and  neverthdess  a  puffer  was  employed.  I  am  of 
opinion  that  the  sale  was  tiierefore  void,  and  most 
set  aside. 

Solieiton  lor  Um  porrfiascr,  Bndgtt  and  Co. 
SoUciton  tm  tiie  rendor.  Youngs  ift^htf  and  Co. 


WtdiKMdi^jDtclo. 

DuM  V.  Soimnr. 

BuBlni  omd  wifm—Dtatrtkm-Mim^  aikxnetdfar 
mamarim  Rmwdg  U  egatig  agmut  hubatd. 

A  iaiAand  daerted  hi$  wife  and  UJ\  A«r  wtfAoirf  meow 
4^  wKpport.  Shi  then  Jihd  a  Sill  prm/ing  that  the 
tnuUeaimchosenaBUa  stood  a  turn  of  Coatibin  which 
tAe  had  an  abaohtU  interut  de/eatiMe  in  a  certain 
tatMt,  might  be  directed  to  pay  the  dividendt  to  her, 
(Ptd  a  decreM  to  thai  effect  teas  made.  The  dividends 
wUAfeUiiia  just  - before  the  date  of  the  decree  had 
h»M  rtcdaod  bg  Ike  kiAand,  and  one  of  tie  trustees 
adeanetd  mem^s  to  the  vifefbr  her  maintenance  tiU 
tie  mxt  djeidends  beaane  due : 

OnabiSbftie  tnutee  agaiast  imtbaitd: 

JS^^KOAe babemd was ZiaMt to rqpay de  moH^ io 

At  the  time  of  her  marriage  Mrs.  Sootten  was 
eaitfUed  to  tiie  income  of  sums  of  stock  amounting 
to  about  14,0001^,  to  which  she  afterwards  became 
abeohitely  entitled.  There  was  no  settiement  or 
agreement  for  a  settlement  nude  on  the  nuurrlage. 
She  jUflo  became  entitled  af  t»  her  marriage  to  an 
4Uwdate  interest,  defeasible  in  the  event  of  her 
dying  without  leaving  issue  living  at  her  death,  in 
»  earn  of  VSKl.  Is.  8dL  Consols  standing  in  the  name* 
of  Oie  plaintiff  and  two  other  trustees. 

eioon  after  she  became  absolutely  entitled  to  the 
14,Q0(N1,  her  faasband  obtained  possession  of  it,  and 
n|4ied  it  to  his  own  use,  and,  as  the  plaintiff 
a^e^  he  then  deserted  hia  wife  and  ceased  to 


[Bolls. 

In  Feb.  1888  Mil.  Soutten,  by  her  next  friend, 
filed  a  bill  against  her  husband  and  tbe  tmstees 
of  the  sum  of  9986/!.  Is.  3d.  Consols,  praying  that  a 
proper  settlement  thereof  might  be  made  by  order 
of  fte  court,  and  that  the  bustees  might  be 
ordered  to  pay  the  whole  of  the  dividends  thereof  to 
her,  and  might  be  rettntined  \n  injaoction  from 
pa^ng  any  part  of  the  divldeads  to  her  husband. 
The  caosQ  did  not  come  on  for  hearing  till  the  Ifith 
July  1868,  and  it  then  appeared  that  the  husband 
had  received  the  dividends  whidi  became  due  on 
the  5th  July  188B,  mod  refused  to  repay  the  same 
or  any  part  dierwf  for  the  maintenance  of  Mrs. 
Soutten,  and  his  Iiordshlp,  considering  that  he 
could  make  no  order  as  to  such  diTidenda,  directed 
the  subsequent  dividends  to  be  paid  to  Mrs  Soutten 
during  her  life. 

The  bill  allied  ^t  Mrs.  Soutten  was  entirely 
wltiiont  means  of  support  up  to  die  6th  Jan.  1869, 
when  the  next  ^ridends  became  due,  and  that  daring 
tbe  period  between  the  decree  and  that  date  the 
plaintiff,  who  was  one  of  the  trustees  in  whose  ounes 
the  Consols  were  standing,  paid  to  her  various  sums 
amounting  to  1921.  for  her  maintoiance  aud  support ; 
and  it  was  proved  that  tbeaeanms  had  been  anally 
applied  by  Mrs.  Soutten  In  the  purduue  of,  and 
payment,  for  necessaries  for  her  maintonaace  and 
support,  and  for  rent,  rates,  and  taxes  of  the  house 
in  which  she  Uved. 

Tbe  bill  charged  tiiat  the  defendant,  tbe  husband, 
was  bound  id  equity  to  repay  to  the  plaintiff  the 
loms  so  advanced  to  Mrs.  Sontten. 

The  pntyer  was  that  the  defendant  might  be 
ordered  to  repay  to  tbe  pMntiff  the  sums  which 
the  plaintiff  bad  advanced  to  Mrs.  Soutten  since 
tbe  plaintiff  had  eeased  to  live  with  and  support 
her,  and  which  had  been  actually  laid  out  by  her  hi 
the  puvduuB  of  neoeaaaries. 

Archibald  Sniti,  for  the  plaintUF,  satd  thai  it  waa 
deariy  settled  tint  tiwre  was  no  remedy  at  law,  but 
that  there  was  no  doubt  that  this  oonrt  could  grant, 
the  relief  asked  for.   He  dted 
Harris  r.  Lee,  1  P.  Wms.  482 ; 
Mutehiitton  v.  StaiuUey,  Amiaal  Begirtar  1778, 

p.  117  ;  Beg.  Lib.  1776,  Ne.  216,  b  i 
•/en«erT.lfom8,lDr. &Sm.  218;  aiidanupeal 
8L.T.Bep.K.a871j  S  De  Q.  F.  ft  J.  45. 

Jd7e,  for  the  defendant,  contended  that  the  court 
would  not  decree  payment  in  sudi  a  case  as  this; 
ahadwdl,  y.C.  had  ao  deddcd  In  Mag  t. 
16 19m.  B88.  i  Lord  Bowillt.— That  ease  was  dis- 
tinctly overmfed  in  .Tenner  v.  JHorrit.'}  He  argued 
that  all  the  advances  having  been  made  subaequently 
to  tbe  filing  of  the  bill  in  SatUten  v.  Soutten,  they 
sboold  have  beea  provided  for  in  that  salt,  as  tbe 
court  would  have  directed  an  advaneeowDt  to  be 
mwlB  out  W  the  capital  of  the  wife's  property  under 
the  67th  saetkm  of  tbelmpnmmentef  Jnriifiction 
Act  (16  A  16  VicL  0. 86). 

May  V.  Bmrgmet  S  W.  B.  6GB.  • 
He  also  dted 

Bright's  Husband  and  Wife,  p.  258 ; 

Guy  V.  Pearkes,  18  V«h.  196  j 

Cotter  V.  Coster,  1  Kee.  199  ; 

Atherton  v.  WeweU,  1  Coz,  229  ; 

Re  Fimi,8I..T.Bep.N.B.625;  SSBeav.eSl; 

Bulme  T.  AnnontJ.  Bn>.  a  0. 1«{ 

i>iifa  <^  BalAm  t.  WHUornt,  2  Ves.,  hm.  848 ; 

JbhMDW  T.  OtUefhtr,  4  L.  T.  Bep.  if.  8. 78  ; 

Rawlytu  r.  Fwutefcs,  3  Esp.  250 j 

Davis  T.  Cook,  4  L.  J.  203,  Ch. 

Irfurd  Bomillt,  without  calling  for  a  reply,  said  ; 
—I  am  H  opinion  that  I  must  make  the  decree 
askedfer.  TIm  wile  flies  a  MU  askii^  to  have  the 
dlTldeada  on  a  ram  al  Conaola  ml^  to  her  for  her 
maintmanee.  Her  hn^^^^ip^j^^to^^^. 


Dbaee  v.  SoUTTBir. 


&2l'Va.TXS^sjB-SEP0RTS,    THE  LAW  TIUBS. 
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WiLLLUfs  r.  Thb  Rut  Loiidok  Bjlilwat  CkmpAirr. 


[V.a8. 


receivea  the  diTidendB  ia  Jolr,  juat  before  thaJ_the  lessor's  aaoctioa  to  the  apportionmeDt  of  tbe 


decree  is  made  in  the  suit,  and  uie  wife  it  left  with- 
out any  means  of  aapportl  One  of  the  tmateea  in 
whose  names  the  fund  stands  adTooces  money  to 
tiie  wife  for  her  maintenanra  till  the  diridends 
become  payable  under  the  decree ;  and  he  now  asks 
the  court  to  make  the  husband  repay  the  money  so 
advanced  to  the  wife.  The  cases  cited  by  Mr.  Idle 
as  to  the  wife's  property  being  liable  do  not  apply 
to  this  case;  they  are  all  ea^ee  iriiere  the  husoand 
could  not  be  found,  and  there  ia  no  doubt  that  the 
capital  of  the  wife's  property  is  liable  where  the 
husband  cannot  be  reached.  I  moat  make  a  decree 
in  the  terms  of  the  prayer  of  the  bill.  The  defen- 
daiit  must  pay  the  amount  within  a  month  together 
with  the  costs  of  this  suit,  unless  he  elects  to  have 
an  inqoiiy,  in  which  case  he  must  be  decreed  to  pay 
such  sums  as  shall  be  fonnd  to  hare  been  properly 
adrnnced  and  expended  in  the  purchase  of  neces- 
saries, and  in  tluit  case  the  amount  will  not  be 
limited  to  that  expressed  in  the  bill  to  hare  been 
advanced. 

SolicitorB  for  the  plaintiflF,  Boga  and  T^peetSes. 
Solicitor  for  the  defendant,  Mittom. 


V.  0.  STUABTS  OOUBT. 
Beportcd  Iv  B»wiuu>  Wiisu>w.  Bsq..  Bawlitw  et  Lmt. 

'liiuda^  Nov.  16. 

WiLLUw  V.  Thb  Eut  LoiTDOir  Bailwat 
CoMPAirr. 

Agreement  to  punhaae  Jtaseholds  _^irom  ItsiM— Appor- 
tionment of  renU  under  I19(A  tectuM  <ff' Zduidt  Cuauea 
ConmHdatioit  Act  1845 — Notice  to  troat  with  Ittmtr — 
l^cific  performanea — Costs. 

A  railuay oompaay  agreedwUk  tke plaintiff",  the  kssetof 
eertain  leaseAouJs,  to  pvrduue  a  pcrtum  of  tie 
properlg.  The  agreemvit  provided  (inter  alia)  *'  tJtat 
the  rents  payable  by  the  vendor  matr  the  oaia  haaet 
should  he  apportioned  under  119M  ssctwi  the  Lands 
Clauses  Act,  if  necessary." 

Svffsequentfy  on  the  kasor,  who  was  not  a  parti/  to 
the  agreement,  refusing  to  enter  into  an  arrangement 
as  to  tie  (^ppertioMRflU,  a  numoiu  was  lobm  oal  /or 
the  purpoee  of  honing  the  apportionmait  detemuMd 
ha  a  metropolitan  magistrate  under  the  statute.  On 
the  anmmans  coming  on  to  be  heard  the  magistrate 
decided  that  he  could  not  proceed  with  the  matter 
unless  the  company  served  the  lessor  wttt  notice  to 
treat  for  the  purchase  of  his  interest. 

T%e  company  declined  to  nine  such  notice,  and  the  plain- 
tiff" thermpon  filed  a  oifl  against  Aem,  profing  thtU 
tiry  mij^t  be  ordered  ^tee\fiealfy  to  perform  the  agree- 
mnl,  and  todo  naeuaaiy  acts  fbr  carrying  it  into 
effect,  including  the  apportumment  of  the  rents  md 
>  Vie  giving  the  neeeesanf  notice  to  treat  to  the  Jmspt,  a»d 
Jor  costs : 

Held,  that  the  court  ooidil  not  order  the  company  to  serve 
the  kssor  with  notice  to  treat,  but  that  the  agreement 
must  be  speci^^ieany  performed,  and  that  emh  party 
mutt  do  all  tiuga  necessary  for  earryiag  it  into  effect, 
having  regard  to  the  prtdte  terme  ^it  and  to  the  pro- 
riaionaof  the  Land  dmsss  OoneeSdatieH  Act ;  and 
that  OS  MS  vie»  twben  (As  magiatrate  kadoeee^onad 
the  auil,  each  pttrty  muat  bear  kia  own  costs. 

The  material  qnestitm  In  tida  suit,  wUch  was 
faMtitated  against  the  Eaat  ItondoD  Bdiw»y  Com- 
pany f<ff  the  specific  performance  of  an  agreemeat 
for  the  purchase  of  certain  leasebcdd  houses,  was 
whether  tho  defendants  (the  company)  would  be 
spelled  ondCT  a  clause  in  the  agreemeat  to  cArtain 


rents  between  the  houaei  in  queatioo  and  others 
under  the  same  leaae*.  The  facts  were  as  follovs. 

By  an  indenture  of  lease  dated  the  Sth  Sept.  1644, 
William  Hood  became  the  lessee  of  nine  honiei  in 
Fleet-street-hill  and  Fettey-street,  Bethnal-green, 
for  a  term  of  sixty-one  years,  at  an  aggregate  mt 
of  40/^  subject  to  certain  coTenanti,  and,  among 
others,  to  one  on  the  part  of  the  lessee,  not  to  eaity 
on  any  noisy  or  ofTeniive  trade  on  the  ptmiscs, 
with  a  proTiso  for  re-enby  by  the  lessor  for  non- 
payment of  rent,  or  on  breach  of  ai)y  the  core- 
nants.  By  anotlier  indenture  of  eren  date  with  the 
former,  Hoon  became  lessee  of  nine  other  houses  id 
Charles-street,  Bethnal-green  for  a  aimiUt  tern, 
and  snbject  to  the  same  covenants,  at  an  aggre- 
gate rent  of  4U  13^  Mr.  Charie*  Salisbury  Butter 
being  the  lessor  in  both  instances. 

William  Boon  died  In  Nor.  1661.  and  \arha  will 
he  appointed  the  plaintiff,  Henry  Header  WUlianu, 
his  execntor. 

Oa  the  15th  Nor.  1867  the  defendants  entered 
into  an  agreement  with  tbe  plaintiff  for  the  pur- 
chase of  hii  interest  (ai  Hoou's  ezecntorX  of  k 
portion  oi  the  honsea  held  under  the  above-nm- 
tioned  leases,  for  the  sum  of  1250L   The  agreeonent 
provided  (inter  o/ia)  that  if,  from  any  cause  what- 
ever, the  purchase  should  not  be  completed  on  the 
lat  Dec.  then  next,  tbe  vendor  should  be  enUtled, 
at  his  option,  either  to  the  rents  or  to  interest  (u 
tlie  said  purdiase-money  at  the  rate  of  SiL  par  cnt. 
pv  'annum  until  the  actual  completion,  without 
nejndice  to  his  right  to  com^etion  or  othetwita. 
The  vendw  was  to  release  his  right  of  pre-emption 
(U  any)  of  the  property  purchased.   A  propor- 
tionate part  of  the  aocroiog  rents  ap  to  the  day  of 
tbe  company  entering  into  possession,  or  into  leo^pl 
of  the  rents,  was  to  belong  to  the  vendor,  and  to  be 
paid  and  allowed  by  him  to  the  company,  the  Tender 
to  pay  all  outgt^ga  thereon  up  to  the  time  of  HtB 
company  being  let  into  posacsaion,  or  into  the  re- 
ceipt of  the  rente  and  proflta  of  the  prenuaes, 
iodading  the  proportionate  part  of  the  rents,  ratea^ 
and  taxes  up  to  such,time,  but  subject  to  the  vendor's 
right  of  option  contained  in  the  last  condition.  The 
rendor  waa  to  retain  in  bis  posseaaion  tbe  two  in. 
dentures  of  lease  of  the  5tb  Sept.  184i,  noder  whidi 
tbe  premiees  were  held,  and  which  related  also  to 
other  property  of  th»  vendor,  and  eater,  if  required, 
by  and  at  the  cost  of  the  company,  into  the  usual 
covenants  for  prodaction  and  fumiahiog  copies 
thereof.  The  company  were  to  pay  all  the  vendor's 
costs  according  to  the  Lands  Clauaea  Act,  and  tbe 
sum  of  IBL  lOa.  for  pretimioary  ex^featae.  Tbie 
agreement  further  provided  *'that  the  rente  p^yaUe 
by  tlie  vendor  under  the  said  loaaoe  were  to  be 
apportioned  under  the  119th  section  of  the  Lands 
Clauses  Act,  if  necessary." 

Tbe  section  above  referred  to  enacts  **  That  if  ooy 
lands  shall  be  com|Mised  in  a  lease  for  a  term  of 
years  unenired,  put  of  which  landa  ahall  be  re- 
quired for  uie  pnrposei  of  iba  apeclal  Act,  the  rent 
payable  shall  be  apportioned  between  the  lands  re- 
quired and  the  residue  of  the  land,  and  the  aj^- 
tionment  may  be  settled  by  agreement  between  the 
leaser  and  the  lessee  on  the  one  part,  and  the  com- 
pany on  the  other  part ;  and  if  such  ^pmti<wment 
be  not  so  settled  by  agreMnent  between  Uie  partiea, 
audi  apporUoiUMat  shall  be  settled  by  two  jua- 
tices." 

Shortly  after  tbe  date  of  the  above  agreement,  a 
draft  agreement  for  the  af^rtioament  <^  the  rents 
was  prepuvd  and  forwanled  to  Mr.  Butler,  the 
lessor,  for  his  approval.  Mr.  ButtM',  however, 
objected  to  entering  into  the  agresiBent,  and  de- 
clinad  to  execute  it.  After  some  cocrespcndence 
between  tbe  soUdtars  of  the  mfiee  oa  tlie  snbject, 
the  plaintiff  took  og^  ^jr^  ^^^^^^^f^M 
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the  compaay  and  the  other  against  Butler,  for  the 

SnrpoBc  of  having  the  question  of  apportionment 
etermioed  by  one  of  the  metropolitan  police  magis- 
trates, nndw  the  lldth  section  of  the  landa  Claates 
Coiuolldation  Act  184B. 

Tht  summonses  came  on  to  be  heard  on  the  11th 
June  1868,  before  Mr.  Ellison,  at  the  Worship-street 
Police-court,  and  it  then  appearing  that  the  defen- 
dants had  not  giTen  Butler  notice  to  treat  for  the 
purchase  of  his  interest  in  the  property,  Mr. 
EUiaon  egcpresied  an  opinion  that  in  the  absence  of 
mush  noUce  he  could  not  grant  the  apfdication,  and 
adjoomed  the  matter  for  tiiree  weeJcs  in  order  to 
give  the  defendants  an  opportunity  of  serriog 
notice. 

Ultimately,  the  defendants  baring  declined  to 
give  notice,  this  bill  was  filed  praying  that  it 
might  be  declared  that  the  defendants  had  accepted 
the  Utle  of  the  plaintiff  to  the  leasehold  premises 
comprised  in  the  said  agreement  of  the  15th  Nor. 
1867,  and  that  they  might  be  decreed  specifically  to 
perform  the  said  agreement,  and  to  do  all  necessary 
acts  for  the  due  performance  thereof,  including  the 
apportionment  of  tiie  rents  under  the  said  leases, 
ander  the  lldth  section  of  the  Lands  Clauses  Con- 
solidation Act  1845,  and  the  giving  notice  to  treat 
to  the  said  Charles  Salisbury  Butler  for  the  purchase 
<rf  the  said  hereditaments ;  and  that  they  might  be 
mrdered  to  pay  to  the  plaintiff  the  said  sum  of  1250^, 
the  plaintiff  being  i«ady  and  willing  on  such  pay- 
ment and  such  apportionment  of  rent  to  execute  an 
assignment  of  the  said  premises  (the  draft  whereof 
had  been  agreed  upon  between  the  pldntiff  and  the 
defendants),  and  to  rest  the  said  prenuses  In  the 
defendants,  free  from  all  Incumbrances.  And  that 
the  defendants  might  pay  the  costs  of  the  suit. 

JXekinaon,  Q.  C.  and  £3liM,  for  the  plaintiff,  con  - 
tended  that  it  was  of  the  utmost  importaaoe  for  bis 
protection  that  there  should  be  apportionmeot. 
Without  it  the  lessor  might  at  any  time,  upon  a 
breach  by  the  defendants  of  any  of  me  corenants  in 
the  lease,  re-enta  upon  the  whole  pn^>erty.  It  formed 
an  Integral  part  of  the  agreement  and  as  the  magis- 
trate had  deoided  that  he  bad  no  power  to  act, 
Hiiless  the  lessor  had  tiad  notice  to  treat  from  the 
defendants,  and  as  the  defendants  had  declined  to 
gire  that  notio^  tiie  plaintiff  had  00  other  resource 
than  to  come  to  this  oonrt  for  the  relief  prayed. 
Tbey  cited 

BUvper  r.  Tottenham  and  Hampatead  Junction 
Smlvmy  Company,  L.  Bep.  4  Eq.  112 ;  16  L.  T. 
Eep.N.S.44§. 

Grteae,  Q.  C^  Fo<Ai,  Q.  C,  and  W.  Fookt^  for 
the  defendants  submitted  that  thegr  had  dQne  all 
in  thdr  power  towuds  the  completion  of  the 
contract.  They  had  expressel  their  wUIingoeBS 
to  enter  into  corenants  for  the  plaintiff's  pro- 
tection, but  they  could  not  be  compelled  to 
step  beyond  their  contract,  and  it  was  no  part 
of  the  contract  that  they  should  treat  with  Mr. 
Butler.  Ttiere  was  nothing  to  show  the  nature  of 
bis  interest  in  the  property.  He  might,  for  all  th^ 
knew,  he  merely  a  lessee,  holding  under  another 
landlord,  who  might  himself  hare  the  fee  simpUi  of 
the  property ;  but  whaterer  his  interest  was,  they 
might  nerer  want  it  for  the  purpose  of  their  line, 
and  could  not  either  legally  or  equitably  be  required 
to  purchase  it.  To  compel  companies  to  purchase 
the  interests  of  landlords  in  sudi  cases,  would  ia- 
Tolre  consequences  most  injurious  to  the  promotion 
of  railways,  and  to  the  interests  of  the  public.  They 
cited 

BaiUy  T.  Be  Creepigny,  L.  Bep.  4  Q.  B.  180 ; 
ldL.T.Bep.N.S.6^. 

TbB  ynnt-CHjUicBLi.OB.-~Tliere  is  no  doubt  that 
the  Agreenmit  is  clear  and  binding  upon  both 


parties,  and  that  it  is  an  integral  part  of  it  that 
there  should  be  an  apportionment  of  the  rents.  The 
necessity  for  an  apportionment  so  far  as  the  plain- 
tiff is  concerned  is  apparent,  and  the  defendants 
hare  not  resisted  it,  for  it  appears  that  both  parties 
went  before  one  of  the  metropolitan  magistrates  to 
hare  theqnestion  determined,  and  it  is  in  consequence 
of  this  decision  that  the  present  litigation  has 
arisen.  The  magistrate  decided  that,  unless  the 
defendants  gare  the  lessor  notice  to  treat  for  the 
purchase  of  his  interest,  he  had  no  power  to  deal 
with  the  case,  but  the  defendants  not  wishing  to 
purchase  the  lessor's  interest,  declined  to  give  the 
required  notice,  and  thereupon  the  magistrate  dis- 
missed the  summons  before  him.  The  plaintiff, 
treating  this  as  a  proper  decision,  flies  this  bill  for 
specific  performance  of  the  agreement,  and  asks 
that  tlie  defendants  mi^bc  mdered  to  serve  the 
notice  on  the  lessor.  ^Eliat  order,  however,  the 
court  cannot  make ;  but  as  I  consider  that  an  appor- 
tionment ought  to  be  made  under  the  statute,  and 
that  the  plaintiff  is  entitled  to  a  decree,  though  not 
the  one  he  asks,  I  shall  direct  that  the  agreement 
be  specifically  praformed,  and  that  both  the  plaintiff 
and  tiie  dftfendants  do  and  concur  in  all  things  neces- 
sary tac  carryiog  it  into  effect,  having  regard  to 
the  precise  terms  of  it,  and  to  tiie  provisions  of  the 
Lands  Clauses  Consolidation  Act  1845.  With 
reference  to  the  costs,  as  the  view  taken  by  the 
magistrate  has  occasioned  the  suit,  and,  as  the  mis- 
take made  before  lum  was  common  to  both  parties,  I 
think  it  woidd  be  too  serere  to  compel  either  party 
to  pay  the  vhole  costs,  and  I  shall  therefore  direct 
that  each  party  bear  their  owe. 

Sdidtor  fbr  the  plaintiff,  J.  B.  I^daO. 
Solidtors  for  the  defendant^  WiUotif  BrUtowef 
and  Carpmcui. 

V.  0.  MAUNS*  OOUBT. 
Bwortsd  tar  O.  T.  SmruDi,  Banktarat-Lsw. 

Wednetdag,  Aug.  4. 

lU  SaBPHUBo's  Sbthjsd  Estate. 

Settled  Ettata  Aet~-Ikvite  in  truat  to  maaage  estate— • 
Ultimate  gijt  to  chitdren — Title, 

Whta  an  ettate  is  devited  aa  to  part  tray  of  tac- 
cesnoa,  and  at  to  the  other  part  there  i$  a  tm'at  pre- 
venting it  coming  into  poueeaion  wtil  a  certain 
period,  the  vkole  ia  a  "  settled  eetate "  within  the 
meaning  0/  19  20  Vict.  c.  120,  oiiif  the  26th  sec- 
tion gives  a  ptmaaaer  a  aa/e  title. 

In  this  case  certain  property  devised  to  trustees, 
by  the  will  of  Samuel  Shepheard,  had  been  made 
the  subject  of  a  petition  under  the  Leases  and  Sales 
of  Settled  Estates  Act  (19  &  20  Vict,  c  120),  and 
sold ;  and  tiie  purchaser  raised  the  question  whether 
it  was  a  settled  estate  within  the  Act,  and  that  was 
now  the  question  brought  Iwfore  the  court  upon 
summons. 

The  testator  by  his  will  dated  the  12th  Nov.  18^8 
devised  the  property  in  question  to  trustees  and 
their  heirs  upon  trust  to  let  and  manage  the  same 
to  the  greatest  advantage,  as  they  should  think  fit, 
in  their  discretion,  during  his  wife's  lifetime,  and 
during  the  infancy  of  any  of  his  children ;  also  upon 
trust  to  pay  to  or  permit  his  wife  to  receive  one 
moiety  of  the  clear  rents  and  profits  (deducting  for 
repairs  and  insurances)  for  her  life,  and  then  in 
trust  for  all  the  children  equally  in  fee  simple  as 
tenants  in  common. 

XJpoo  the  testator's  death  in  1868  there  were 
three  children,  two  still  under  ase>  and  thepridow. 
the  trustees,  and  tlwgis^^y^ 
twenty-one  presented  a  petition,  in  vl 


62B~ViA.xxL,v.B,~SEPOJlTS.    THE  LAW  TQIES. 


V.C.  M.] 

cbildrea  concurred,  the  infants  by  their  goardiaa, 
tinder  the  X^eacet  and  Sales  of  Settled  Estatet  Act, 
for  a  Bale.  That  sale  took  place  under  an  order 
made  <m  the  petition ;  bat  on  the  queation  of  title 
an  olq'eetiOD  wu  taken,  on  behalf  of  the  purchaser, 
that  one  moiety  of  the  estate  waa  not  settled  within 
the  Act — namely,  that  portion  which  was  {riven  in 
truat  for  the  children  in  fec^  subject  to  the  trust  for 
management,  until  they  attained  twenty-one. 

Upon  the  objection  being  taken  in  chambers,  the 
petitionera  took  oat  the  present  samniona  to  decide 
thcqoestion. 

W.  W.  Cooper  appeared  in  nii^rt  of  the  sum- 
mons, and  contended  that  this  was  a  "settled 
estate  "  within  the  meaning  of  the  Act,  there  being 
a  limitation  as  to  half  by  way  of  snccessloD,  the 
childrea  not  being  entitled  as  to  the  other  moiety 
until  they  were  ul  of  age.  There  was  no  one  to 
dinrate  the  sale,  and  under  the  28th  aecticm  a  perfect 
title  could  be  made : 

JR«  TIWmpMm's  Battled  Sstates,  John.  418; 

BrialM  T.  Carter,  L.  Bap.  4  Eq.  230;  19L.T.Bep. 
N.  S.  472 ; 

The  ceae  was  therefore  free  from  difllcnlty. 

A.  C.  Humpkr^t,  for  the  purdiaser,  inwsted  that 
half  of  tliis  property  waa  not  "  settled  **  within  the 
meaning  of  the  Act ;  and  the  court  therefore  could 
not  order  a  sale.  The  trust  itx  the  children,  with 
trusts  for  their  benefit  whilst  under  age,  was  not 
within  the  Act:  {B»BurtM»WiU,mi^}.h^  Ch.) 
The  coDTeyance  did  not  preelade  the  putdMuer  f nm 
calling  in  qoestioD  the  jniisdictioD. 

The  Vice-Chamcbllos.— In  this  case  certun 
property  is  derised  by  the  will  of  Samuel  She^^eard 
upon  trusts,  as  to  one  mt^ty  for  the  wife  and 
children,  and  subject  thereto  upon  trust  for  the 
children  in  fee  equally.  A  petitu»  wu  presented 
under  the  Leases  and  Sales  of  Settled  Estates  Act 
for  a  sale,  and  an  order  was  made,  and  the  estate 
sold  accordingly.  The  purdiaaer  luis  now  bimd fidt 
raised  the  question  which  has  been  argued,  and  not, 
as  I  understood  it,  merely  by  way  of  captions  objec- 
tion. Now  the  trustees  hare  the  legal  estate  devised 
to  them  of  the  vbde  eatate^  to  manage  it  during 
the  life  of  the  widow  and  the  infant  of  the 
children,  and  pay  a  moiety  of  the  net  rents  to  the 
widow  for  life ;  this  moiety,  therefore,  is  no  doubt 
a  "  settled  esute."  Then,  subject  thereto,  there  is 
a  trust  for  the  diildren  in  fee  equally.  Aa  to  the 
oth«r  moiety,  therefon,  there  is  no  eatate  in  posecs- 
rion  of  the  children  until  ttiey  are  all  twoi^^ou. 
That  also,  in  my  opinioD,  coustitntee  a  UmiUtkmin 
succession  under  the  Act,  and  the  will  operates  as  a 
settlement  under  the  Act  I  ctmsider  that  ^s 
statute  should  have  a  liberal  construction  put  upon 
it,  haTing  regard  to  what  the  intention  of  the  Legis- 
lature was.  It  was  to  make  all  real  estate  (except 
those  the  subject  of  prlTate  Acts,  sudi  aa  the  estates 
of  the  Dokes  of  Marlboroagh  and  Wdlington) 
capable  of  sale,  as  under  proper  powers  in  settle- 
ments, and  I  think  tiiat  if  there  be  an  undivided 
share  of  an  estate  subject  to  a  aettlement,  the  whole 
ought  to  be  BO  subject  and  considered  as  a  settled 
estate.  Here  the  whole  estate  is  so  subject,  as  I 
have  decided.  This  question,  howerer,  is  not  a 
material  one  to  a  purchaser,  for  under  the  28th 
sectloo  of  the  Act  the  sale,  once  made,  cannot  be 
called  in  question  on  the  ground  that  there  Is  no 
jurisdiction,  except  as  to  some  person  who  was  not 

Sesent,  and  whose  concurrence  waa  necessary, 
ere  all  concur;  those  ndjun*  In  person,  the  others 
by  their  proper  guardian.   Be  will  therefore  here 

fet  a  perfectly  good  title.  B»  Thmpvm  («uf>.)  is 
istiagnlabable  from  this  case,  there  being,  as  to 
part  of  the  estate,  parties  absolutely  entitled  in 
poesesrion.   Aii/^  t.  Catier  (siip.)  confirms  loy 
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TiBw  of  the  28th  section.  i£s  Bwdait  n^tJ!f(Mp.) 
is  not  now  an  anthorib^,  the  27  A  28  Tict.  e.4& 
limiting  the  question  of  settlement  to  the  polod 
when  it  comes  into  operation, 

Solicitora  for  the  petitioners,  Cm^ffe  and  Bw' 
mmt. 

SoUcitCHi  for  the  'purchaser,  HarruoMy  Beal^  viS 


Satvd^  Dee.  II. 

DUODXU  V.  DDODAI.B. 

Practice — MankaUing  aatett — D^fieuiU  penomd^ 
AbatemtiU  fijr  paeaiuary  Ugalat  aad  rsu  sstott  rafe- 

abbf. 

A  tatator  gave  500?.  and  tpeeiju:  artidtt  to  hit  wi/a, 
and  a  moiely  of  his  real  estate  to  her  for  life,  or  duriaq 
her  widownood,  and  tuhjtct  thereto  to  kit  dtiUm. 
The perionalt]/,  including  the proceedt  of  anadeamem 
directed  to  be  told  to  pag  debts,  j-c,  prmed  iauffidM 
to  pag  saeh  debts,  iMocies,  tuwf  fuBeralexpenmtttad 
it  was  proposed  in  tSe  mintUes  to  tnmrt  a  dedaraiis* 
thai  the  500L  Ugacg,  and  the  t^ptokfic  gift  m  tAe  no/ 
estaie  should  make  up  the  ikficu»aiTateabtg,nilhwis» 
Hensman  v.  Fryer,  L.  Aq).  3  Eq.  17  L.  T. 
B^.  ^.  &  S94. 

7As  court  nftmi  t»  aUm  it  to  is  iaasrisrf. 

^niia  waa  an  administration  suit  with  reference  to 
the  estate  of  Henry  Dngdale,  who,  by  lus  wiD 
(which  was  of  some  length)  gave  in  substance  (after 
a  legacy  of  500^  and  a  specific  bequest  to  his  wif^ 
Grace  Dugdale),  all  his  real  estate  to  Adam  Dug* 
dole  and  Thomas  Dugdale,  upon  trust  as  to  one 
moiety  timeo!  to  his  wife,  Grace  Dugdale^  for  ler 
natural  life^  and  durii«  her  widowhood,  aad  s^ 
ject  thereto  to  hiaduldien.  The  testatnr^speMil 
property,  including  the  proceeds  of  an  adTonoa 
directed  to  be  sold  to  pay  debts,  Ac,  waa  insefr 
ciant  to  pay  his  debts,  and  tike  legaciea  gins  by  his 
will,  and  it  waa  propoeed  in  the  minutes  of  dsen^ 
which  had  been  {sr^wred  (the  cause  coming  on  se 
a  shortcanaeXtoinMrta  daelara^  that  the 
fleiency  ought  to  be  raised  and  paid  out  of  the  legacy 
of  500i:  to  the  wife,  and  the  real  estate  ratMUy. 
This  was  ftdlowing  the  rule  lud  down  in  the 
case  of  Hensman  r.  Fryer,  decided  origiaally 
Kindorsley,  Y.  C.  and  on  qipeal  by  Lord  Cbdms- 
fOfd,  L.  Bep.  8  Eq.  420;  17  U  T.  Bep.  N.  & 
The  clause  in  the  minute*  waa  aa  fat- 
Iowa:  "And  It  appearing  that  tiw  testator^ 
personal  estate  and  the  proceeds  arising  ftom 
tna  sale  of  the  advowson  of  Antfaome  in  the 
will  mentioned,  and  thereby  devised  in  trust  to  pay 
the  testator's  debts,  legacies,  and  funeral  expense^ 
will  not  be  sufficient  for  the  payment  of  socn 
debts,  legaciea^  and  f nneral  expense^  dedare  1^ 
tiie  personal  estate  of  the  testatw  not  speriflcaUr 
bequeathed,  and  the  ^oceeds  arising  fnm  the  sab 
of  the  said  advowson,  form  together  the  |vhnaiy 
fund  out  of  which  the  testator's  debts,  legat^  aol 
funeral  expenses  ought  to  be  paid,  and  that  the 
deficiency  ought,  as  between  the  defendant  One* 
Dugdale^  who  la  entitled  under  ttu  said  viU  to  ft 
legacy  of  600J1,  and  Is  also  entitled  to  the  use  for 
her  life  of  certain  speciilcally  bequeathed  artidw 
of  furniture^  and  other  peiKmal  estate  in  tbewiu 
particularly  described,  on  the  one  hand ;  and  the 
person  entitled  under  the  general  devise  of  the  real 
eatate  contained  in  the  said  will,  on  the  other,  te^* 
raised  and  paid  out  of  the  said  legacy  of  IWOLna 
out  of  the  said  furniture,  and  other  posooal  effects 
BO  specifically  bequeathed  and-Jont  of  the  RBMal 
real  estate  of  the  testat^A^MgEO^ra°» 
to  the  xespectiTO  Talue."  O 
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J.  /Vorxm,  C.  ud  Bedmea  appeared  for  the 
lilaintiifa. 

fhrd  for  the  widow. 

The  Yich-Chavcbllob.^ — consider  the  dediion 
in  the  caie  of  Hauman  t.  Fryer  (aup.')  apon  thU 
-queatioD  of  manhalliag  is  founded  on  a  mUappre- 
beaaioa  of  the  decistoo  of  Tombs  r.  Stocka,  2  CoU. 
£02.  I  CRDBot,  therefore,  allow  the  proposed  decla- 
ntioo  to  be  iowrted  in  these  miautea.  But  I  do 
not  mean  to  decide  that  qoeation  now ;  for  it  ii  one 
lAlch  ongfat  to  be  nUsed  when  this  causa  comes  on 
vpoa  further  consideration. 

Solieiton,  ^.     and  C.  MUm. 


0.  JAUXS'S  0017BT. 

BOMTtedlv  W.  H.  Bmnr  Mid  B.  T.  BouLit.Bavs., 
ButM«»-M-I«w. 

J^idag,  Nov,  18. 

CnSTBK  V.  CHE9TBR. 

Pmetiee— Death  of  the  plaintiff'— Revicor~l5  ^  16 
Vicl.  c.  86,  #.  52. 

An  tnierested  perton  in  a  suit,  who  had  lihtrti/  to  attend 
du  proceedingt,  and  had  been  served  with  a  copy  of  the 
decree,  appiudan  thedeaCh  of  a  aoU  plaiatiff"  to  rwive 
the  euit  : 

■Held,  that  he  wax  entitled  to  do  ao^  and  order  to  revive 
made. 

This  was  a  motioa  to  revive  a  suit  in  conseqoeooe 
•of  the  death  of  the  sole  plaintiff.  The  stdt  was  one 
idr  tbe  administration  of  Uie  real  and  personal  estate 
-of  one  Wm.  Mann,  deceased.  The  osaal  decree  had 
been  pronounced  in  Jane  1865.  The  churchwardeaa 
«id  oTerseers  of  St.  Mary,  Kewington,  were  inte- 
rested in  the  division  of  the  testator's  estate. 

The  sole  plaiatiff  died  on  the  15th  Sept.  1869. 

Haanty,  on  behalf  of  the  churchwardens  and  over- 
seers of  the  parish,  moved  for  an  order  to  revive, 
■and  that  the  parish  officers  might  hare  the  future 
'Conduct  of  the  cause. 

Mtihold  foe  a  dofendant,  one  nit  tlw  exaoaton  of 
tatator^wiU. 

Ibe  y«»-CKax0BLLOs  made  the  order  asked  for, 
■to  be  in  the  same  form  as  if  a  aupplemeotal  suit 
had  been  instituted  Kith  liberty  to  serve  copies  on 
the  other  parties  interested  in  the  cause. 

Adicitwi:  CKaafsrand  Co.;  /.and  W.BaUer. 


orommon  lata)  Coutts. 


OOURT  OF  aTTXElTB  BXNOH. 

BiBOrtad  Iv  T.  V.  SATnnwn  uid  J.  Saoan^  Kaonk. 
BanriitarMt-Law. 

Fridag^  Nov.  10. 

FuoocK  V.  Totma  and  uroms. 

SVei/tau—Luddlitif  for  act  whuA  teikdt  to  indte  to  the 
doing  of  damage — "  Natural  conaejuence  "  of  act, 

3^  a  eandidale  for  eleclton  as  nember  of  Parlianumt, 
wtm  aceanpanied  through  a  borough  bg  a  crowd  of 
persons  farming  a  procession  in  his  honour.  The 
windows  of  certain  houses,  belonging  to  members  of 
tfa  qppostte  political  party,  were  brohen  by  the  mob  tn 
their  courses  and  Y,, standing  up  in  a  carriage,  waved 
his  hat  in  the  air,  but  with  no  intention  qf  encouraging 
the  mob  in  their  acts  of  viokmx,  and  made  no  attempt 
to  leave  tht  carriage  or  ttt^  the  procasion,  though  As 
rammatratsd  mth  those  who  could  hear  lam  on  the 
4Ugraetful  character  ^fheir  proceetUngti 


[Q-  B. 

Beld  that,  under  these  ciremetanet»t  Y.  was  not  liabh 
far  the  dtta/^  aaaed  bjf  Me  breakii^  tf  the  wmdows. 

This  was  an  appeal  from  the  dedsion  of  a  deputy 
of  the  indge  of  uie  County  Court  of  Wiabeach,  and 
the  followiDg  is  the  case  as  stated  by  the  judge  who 
tried  the  cause  : — 

This  WAS  a  plaint  before  me  sitting  as  judge  in 
the  County  Court  in  Cambridgeshire,  at  Wiabeoch, 
by  which  the  plaintiff  claimed  the  sum  of  lOL  for 
damage  dcme  by  the  defendants  to  his  windows  and 
fnmttme. 

This  the  defendants  denied. 

The  facts  as  thciy  appeared  before  me  were  as 
follows : 

1.  In  September  last,  the  time  in  question,  the 
plaintiff  was  a  furniture  dealer,  having  a  house  and 
shop,  where  he  carried  on  his  busines^  in  a  main 
street  of  VHsbeach,  and  ^e  defendant  Vonng  was 
<Hie  of  the  memt>erB  of  Parliament  for  the  county  of 
Cunbridge,  and  a  candidate  for  re-election  at  the 
recent  general  election  for  that  county.  He  had 
been  five  times  mayor  of  the.borough  of  Wiabeacb, 
was  a  town  councillw,  borough  magistrate^  a  large 
shipowner  and  mochant,  and  a  person  at  great 
influence  in  Wisbeach  where  he  resided.  The  defen- 
dant Robert  White  was  a  labourer  or  mechanic. 

2.  On  Sept.  28  there  were  four  candidates  seeking 
election  for  the  county,  viz.,  Lords  Boyston  and 
Manners,  supported  by  what  was  called  the  Fink 
and  White,  and  the  defendant  and  Mr.  Brand  by 
what  was  called  the  Blue  party.  For  some  days 
previous  to  that  day  it  was  known  in  Wisbeach  that 
Xiords  Boyston  and  Manners  would  come  accom- 
panied by  an  escort  from  the  surrounding  country, 
and  address  the  electors  at  Wisbeach.  A  committee 
had  been  there  formed  for  promoting  the  election 
of  the  defendant  and  Mr.  Brand,  and  with  a  know- 
ledge of  the  intended  viut  of  Lords  Boyston  and 
Manners,  the  defendant's  committee  in  Wisbeach  in- 
vited Mr.  Brand  to  visit  the  town  on  the  same  day, 
for  the  alleged  purpose  "  that  he  might  accompany 
ttie  defendant  in  quiet  canvassin  the  rural  districts." 

S.  On  the  morning  of  that  day  the  defendant  was 
in  the  town,  and  paasing  the  plaintiff's  shop,  observed 
some  |nnk  and  white  flags  exhibited  thcff^  as  tiiey 
vrere  at  rarioos  other  houses,  and  excl^med  to  a 
witneaa  standing  at  the  shop  door,  "  That  fellow 
Peacock  promised  roe  his  vote." 

4.  The  cavalcade  accompanying  the  Lords  Boys- 
ton and  Muinera,  consisting  mainly  of  horsemen, 
soon  after  arrived  at  the  outskirts  of  the  town,  where 
they  were  met,  and  their  progress  Impeded,  by  an 
organised  body  of  men  and  boys,  provided  with  blue 
flags  and  wisps  of  straw,  by  the  aid  of  whidi,  and 
shouting,  and  loud  noises,  they  tried  to  frighten  the 
horses,  and  so  drive  back  the  processeion.  The 
conduct  of  the  mob,  when  in  conflict  with  the  horse- 
men, was  witnessed  by  the  defendant  Yoong,  who 
descriliM  it  aa  the  most  painful  scene  he  ever  wit- 
nessed. The  cavalcade,  tiowever,  forced  iti  way 
through  the  crowd,  and  iffoeeeded  to  an  hotel  in  the 
town,  in  which  Lords  Boyston  and  Hannws  ad- 
dressed them. 

5.  Very  soon  after  the  cavalcade  had  forced  its 
way  through  the  mob,  the  defendant  Young  drove 
his  carriage  through  the  mob  to  the  Midland  Ball- 
way  Station,  where  he  met  his  colleague,  and  men- 
tioned to  him  that  "  there  had  been  a  tremendons 
row  in  the  town." 

6.  Instead  of  proceeding  to  the  rural  district  the 
carriage  returned  with  them  to  the  old  market 
place  in  the  town,  where  the  mob  were  waiting. 
The  horses  were  immediately  taken  from  the  car- 
riage, and  it  was  drawn  by  the  mob  over  the  river 
lAroui^  the  High-street  to  thC/^timber  market 
where  the  horsemen  weK^)t«|ips^04^i@|(@iQ^ 
speeches  of  the  other  candidates.    Anotldr  con- 
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flict  then  ensued ;  the  carriage  was  dragged  through* 
the  concourse  of  horsemen,  and  thenoe  along  the 
streets  to  a  house  known  as  Toomey's,  at  the  other 
end  of  the  town  near  another  railway  station.  At 
this  point  the  carriage  was  turned  round  and 
brought  back  by  the  same  route  to  the  defendant 
Young's  committee-room,  where  he  and  his  col- 
league proceeded  to  address  Uie  assemblage  in  front 
of  it.  After  this  they  went  to  the  defendant 
Young's  house,  and  neither  candidate  canTassed  any 
rural  district  that  day.  Throug^iout  the  entire  pro- 
gress from  the  old  market  place  to  Toomey's,  and 
thence  to  the  committee-room,  the  conduct  of  the 
mob  was  of  the  most  disorderly  character.  The 
windows  of  every  known  opponent  of  the  blue 
party  and  of  anyone  who  ezhihited  ft  pink  and 
white  flag  or  colour  were  smashed  with  stones  and 
missiles,  and  the  inmates  of  those  houses  hooted 
at  In  passing  the  plaintiff's  house  the  damage 
complained  of  was  proved  to  have  been  done,  a  por- 
tion of  it  occurring  on  the  return  of  the  carriage. 
The  defendant  White  was  identified  as  one  of  the 
crowd  who  had  tried  to  turn  the  horsemen  back,  and 
broke  some  panes  of  glass. 

8.  The  windows  of  the  houses  along  the  line  of 
this  procesBioa  were  filled  with  ladies  and  gentle- 
men, and  others  of  their  adherents,  who  had  evi- 
dently assembled  in  expectation  of  it.  Through- 
out the  entire  journey  to  and  from  Toomey's  the 
defendant  Young  and  his  colleague  stood  up  in  the 
carriage  waving  their  hats  in  the  ur,  as  stated  by 
several  witnesses,  daring  the  smashing  of  the 
windows,  amid  a  continued  uproar  of  shouting  and 
cheering,  which  would  effectually  prevent  anything 
they  said  being  heard.  In  order  to  rest  the  persons 
drawing  the  carriage  the  procession  halted  several 
times. 

9.  When  the  defendant  addressed  the  assembly 
f  ron  his  committee  room  he  expressed  his  regret  that 
BO  many  windows  had  been  destroyed,  adding,  "  that 
those  of  any  poor  person  should  be  paid  for,"  and 
said,  "  that  though  he  had  had  quieter  and  quicker 
ridCB  through  the  town,  he  had  never  experienced  a 
pleasanter  one." 

10.  On  behalf  of  the  defendant  Young  it  was 
deposed  that  "notwitbstandinghlsposition  and  in- 
fluence he  was  unable  to  extricate  htmseU  from  the 
mob,  that  when  the  horses  were  removed  from  the 
carriage  against  his  will,  flnding  the  mob  deter- 
mined he  submitted  himself  to  them  -,"  that  he 
repeatedly  begged  the  mob  to  desist  from  breakiog 
the  windows,  that  though  his  hat  was  waved  con- 
tinually during  their  forced  journey,  it  wai  not  to 
encourage  the  rioters,  "  but  intended  fbr  ladies  and 
gentlemen  of  his  party  by  whom  the  windows  of 
the  houses  of  his  friends  were  crowded that  he 
had  not  hired  or  paid  money  to  any  of  the  mob,  and 
that  the  remark  about  the  plaintiff's  promise  was 
not  addressed  to  any  perbon,  bat  made  in  a  loud 
remark  to  himself  "  when  riding  down  the  street 
on  horseback." 

11.  Upon  this  evidence  I  was  satisfied,  although 
it  was  not  shown  to  me  that  the  mob  had  been  hired 
or  paid  by  the  defendant  Young,  and  I  accepted  his 
statement  that  he  was  unexpectedly  dragged  through 
the  cavalcade  of  "horsemen  down  to  and  from 
Toom^'s ;  that  the  waring  of  hia  hat  in  the  air 
while  standing  up  in  the  caniage  was  not 
intended  by  him  to  encourage  the  mob  in  con 
tinned  acts  of  damage,  and  he  did  repeatedly 
tell  those  near  him  that  the  acts  of  damage  were 
disgraceful,  and  ought  not  to  be  repeated,  and  he 
regretted  their  occurrence,  yet  that  the  great  tnmult 
and  n<dsepTeTented  these  remonatraneeabdng  beard 
b^  the  crowd ;  that  he  made  no  attempt  to  leave 
his  carriage  or  stop  the  procession  when  he  found 
that  they  were  not  attended  to.  That  the  mob  were 

vidently  organised  by  some  one  or  more  in  his 


interest  to  arrest  the  progress  of  Uie  cavalcade,  and 
make  the  counter  demonstration  of  this  procesdon, 
and  that  he  accepted  their  aerrioea  for  the  latter 
purpose.  That  considering  his  influence  and  por- 
tion, had  he  left  his  carriage,  which  I  had  no  doubt 
be  could  have  done,  at  alt  events  at  Toomey's,  or 
threatened  to  do  so  if  more  windows  were  broken, 
he  could  have  restrained  the  mob  so  organised  and 
dUpoaed  to  promote  his  interest  from  commltUng 
further  damage,  That  the  standing  up  in  tiie  car- 
riage and  waving  hie  hat  in  ttie  air,  though  this  a»y 
have  been  intended  only  for  the  persons  at  the  win- 
dows, were  voluntary  acts  improper  under  the  dr- 
cumetances,  as  they  were  calculated  to  incite  snd 
encourage  the  mob  to  continued  acta  of  violence, 
and  induced  them  to  suppose  that  what  they  were 
doing  was  acceptable  to  him  whose  election  they 
combined  to  promote. 

12.  Under  these  circumstances,  believing  that  the 
defendant  Young  was  a  person  of  intelligence  folly 
capable  of  appreciating  the  effects  of  his  own  sets, 
and  that  the  d^endant  White  had  taken  an  active 
part  in  the  entire  proceedings  of  the  mob,  I  h^ 
that  the  defendants  were  liable  for  the  damage  done, 
and  gave  a  verdict  for  j^nUff,  hut  gave  the  defen- 
dant Young  leave  to  appeal  against  the  deouon  it 
vrrong  in  point  of  law. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  B«ich  is  whether  nnder  the  circnmstanoes 
proved  the  defendant  Young  was  liaUe  in  pnot  ti 
law  for  the  damage  sustained  by  the  plaint.  U 
the  Court  of  Queen's  Bench  should  be  of  opimon 
that  the  defendant  is  to  liable,  then  the  judgmoit 
of  the  County  Court  is  to  be  confirmed,  but  if  the 
Court  of  Queen's  Bench  should  be  of  opinion  thst 
the  defendant  is  not  liable  then  the  jadgment  of  the 
Connty  Court  is  to  be  reversed. 

A  rule  ntfi  bad  been  obtained  in  the  case  calUng 
on  the  judge  of  the  County  Court  to  showcaose 
why  the  case,  as  stated  by  him,  should  not  be 
amended  by  adding  certain  eridence,  which  it  w&a 
alleged  he  had  not  set  forth  in  the  case.  This  rule, 
it  appears,  had  been  served  personally  on  the  judge. 

DowAswen,  Q.  C.  on  behalf  of  the  County  Court 
jndge,  showed  cause  against  the  rule,  and  com- 
plained of  the  unusual  procedure  adopted  in  callmg 
on  the  judge  to  show  cause,  the  ordinary  course 
being  to  call  on  the  respondent  to  do  so,  notice  b^og 
given  to  the  judge.  The  evidence  alleged  to  be 
omitted  was  contained  substantially  in  the  case  as 
stated  by  the  learned  County  Court  judge. 

Hawkint,  Q.  C.  (with  whom  was  Cotter^  in  snp- 

Eort  of  the  rule,  urged  that  the  County  Court  jodge 
ad  no  bcM  standi,  as  the  intention  was  that  the 
renpondent  alone  should  be  called  on  to  show  canw 
on  notice  being  given  to  the  judge.  [Blackbcb*,  J- 
—It  may  have  been  unintentional,  but  the  rule  does 
call  on  the  County  Court  to  show  cause,  and  in  the 
same  form  in  which  it  calls  on  the  plaintiff  to  do  so. 
CoCKUDBir,  C.  J.— And  in  that  respect  it  departs 
horn  the  ordinary  coone.] 

By  the  Cotnar. — Everything  which  the  appellsnt 
wishes  to  have  stated  in  evidence  is  substantially 
contained  in  the  case  as  stated  by  the  County  Court 
judge,  he  having  completely  exonmted  Mr.  Young 
from  any  suspicion  of  having  organised  or  paid  the 
moh,  or  incited  them  to  ^ohnce.  The  rnle  wiU 
therefore  be  dlschamed  with  costi. 

ffawkina,  Q.  C.  (with  him  Cotterdl)  then  anuid 
in  suppoit  of  the  appeal.  Hiere  was  noevidenoe 
which  would  render  Mr.  Young  liable  for  Uie 
wrongful  acts  of  the  mob  in  breaking  the  win- 
dows of  the  plaintiff.  TTiere  was  no  «mt«ct 
between  the  mob  and  Mr.  Young,  who  did  all  be 
could  to  quiet  theiis.  "No  on^can  hg^  liable  for  a 
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wrongful  act  unless  be  expressly  or  impliedly  autbo- 
risea  it ;  and  there  is  nothing  whaterer  to  •how  an/ 
authoriaatioQ  by  Mr.  Young  of  the  wrongfal  aoti  of 
the  mob. 

MeBiA,  Q.  C.  (with  faim  Aiereiteather)  on  behalf  of 
the  reapondent. — The  appeal  is  oolj  ou  the  point  of 
law  iDTolved  ia  the  case ;  this  court  being  bound  by 
tbe  facts,  and  even  by  tbe  inferences  of  fact  drawn 
by  tbe  County  Court  judge.  Now  it  is  found  by  tbe 
judge  that  the  defendant  did,  though  unintention- 
ally, acts  "improper  under  the  ciroamstaQces," 
which  were  calculated  to  and  did  incite  and  encou- 
rage the  mob  to  continue  their  acts  of  violence ;" 
and  it  is  a  princifde  of  law  that  erery  man  ia  liable 
for  tbe  natural  consequences  of  his  acts,  even  though 
be  does  not  intend  or  desire  that  those  consequences 
should  follow.  The  respondeat,  doubtless,  did  not 
wish  the  windows  to  be  broken ;  but  bearing  win- 
dows being  broken  as  he  went  in  procession  through 
tbe  town,  he  came  back  agun  in  the  same  manner, 
and  wared  his  bat  to  persons  in  tbe  windows.  Such 
an  act  was  improper,  and  had  a  direct  tendencr  to 
encourage  tbe  mob,  and  the  respondent  is  found  by 
tbe  judge  to  have  been  "a  person  of  intelligence 
fully  capable  of  appreciating  the  effects  of  his  own 
acts."  [Blackbubh,  J.— He  merely  did  an  act 
which  under  the  circumstances  it  was  imprudent  to 
do;  but  he  did  not  intend  tbe  wrong  which  was 
done  in  consequence,]  He  is  reapoosible  for 
what  was  the  natural  consequence  of  bis  impru- 
dence^ [CocKBDBK,  C.  J.— It  is  not  a  natural 
CMHiaeq,tience  of  a  person's  waving  his  hat  that 
windows  should  be  broken.]  Where  the  mob 
•••embling  to  honour  tbe  respondent  had  already 
been  breaking  windows,  it  was  a  natural  conse- 
quence of  waving  his  hat  that  tbey  should  continue 
to  break  them;  and  he  is  liable  for  it  however 
he  may  have  disapproved  of  it.  In  GrMory  v. 
PiptTy  9  B.  &  C.  591,  where  a  master  ordered  a  ser- 
Tut  to  lay  down  a  quantity  of  rubbish  near  his 
neighbour's  wall,  but  so  that  it  might  not  touch  the 
aaxas,  and  the  servant  used  ordinary  care  in  ex- 
ecuting his  master's  orders,  but  some  of  tbe  rubbish 
naturally  ran  against  the  wall,  it  was  held  that  the 
master  was  liable  in  trespass,  though  be  had  given 
tnders  tbat  the  work  should  be  done  so  that  the 
rubbish  should  not  touch  the  wall.  fBLACKBCBM, 
J.— Was  not  the  ratio  decidendi  in  that  case  that  the 
act  of  the  servant  was  done  in  carrying  out 
his  master's  orders?]  In  M'Laugklin  v.  Pryor,  4 
M.  &.  G.  56,  Tiudal,  C.  J.  says,  "  The  general  rule 
is  tbat  all  persons  acting  together  at  the  time  of 
the  commission  of  a  wrongful  act  are  presumed  to 
mssent  thereto,  and  are  considered  in  law  as  cqoaUr 
tRspasseis,  and  are  all  looked  upon  as  princi- 
pals. The  inquiry  is,  not  whether  the  act  was 
wUful,  but  whethra  it  was  wrongful,  and  an  imme- 
diate injury  resulted  from  it ;  any  inquiry  into  the 
intention  of  the  party  is  quite  annecessanr,"  and 
Lord  Ellenborongb,  in  giving  judgment  in  Laau  v. 
Brmf,  8  East,  59^  said :  "  The  true  criterion  seems 
to  be  acording  to  what  Lord  De  Gray,  C.J.,  uy»  ia 
Scott  T.  ^lepherd,  whether  tbe  plaintiff  received  an 
injury  by  force  from  the  defendant.  If  tbe  injurious 
act  H  the  immediate  result  of  the  force  originally 
^plied  by  the  defendant,  and  the  plaintiff  be  in- 
jured by  it,  it  is  the  aabject  of  an  action  of  treapass 
n  et  amity  by  all  the  cases  both  ancient  and  modem. 
It  is  immaterial  whether  the  injury  be  wilfol  or 
not."  yvhen  a  persm  converted  his  i«emiaes  near 
a  highway  into  a  shooting  ground,  where  persons 
came  to  snoot  at  pigeons  which  frequently  escaped, 
and  persons  collected  outside  of  the  ground  and  in 
the  neighbouring  fields  to  shoot  at  them  as  they 
strayed,  causing  a  great  noise  and  disturbance  and 
daiag  mischief  hy  tbe  shot,  it  was  held  in  Bex  r. 
Moore,  8  B.  *  Ad.  184,  that  evidoice  of  this  sup- 
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ported  an  indictment  against  tbe  owner  of  tbe  pre- 
mises for  having  caused  such  persons  to  assemble^ 
discharge  fire-arms,  &c.,  inasmuch  as  their  so  doing 
was  a  probable  consequence  of  his  kee[4ng  ground  for 
ibooting  pigeons  in  such  a  place.  Littledale,  J.  said  i 
"  It  has  been  contended  tbat  to  render  tbe  defendant 
liable,  it  must  be  bis  object  to  create  a  nuisance,  or 
else  that  tbat  must  be  the  necessary  and  inevitable 
result  of  his  act.  No  duubt  it  was  not  bis  object, 
but  I  do  not  agree  with  tho  other  position  ;  because 
if  it  be  tbe  probable  consequence  of  his  act,  be  is 
answerable  as  if  it  wvn  bis  actual  ol^ect.  If  the 
experience  of  mankind  must  lead  anyone  to  expect 
the  result,  he  will  be  answerable  for  it."  And  in 
America  it  has  been  held  that  where  the  defendant 
foolishly  went  up  in  a  balloon  which  descended  into- 
the  plaintiff's  garden  and  attracted  a  crowd,  who- 
trod  down  the  plaintiff's  vegetables  and  flowers,  the 
defendant  was  answerable  for  the  injury  done  by 
the  crowd  as  well  as  by  himself. 

QvilU  T.  Swam,  10  Z.  Bep.  881  cited  in  Bedgwiok 
on  Damages,  4th  edit.  p.  87. 

CocKBuBH,  C.  J. — I  think  the  whole  question  in 
this  Case  turns  on  tbe  finding  of  the  County  Court 
judge,  and  I  take  the  effect  of  bis  finding  to  be  on 
the  whole  this,  tbat  Mr.  Young  accepted  the  ser- 
vices of  a  crowd  of  people  to  drag  him  in  triumph 
through  the  streets,  and  in  tlie  course  of  Uieir  pro- 
gress windows  were  broken  by  the  crowd,  which  was 
in  favour  of,  and  was  accompanying,  Mr.  Young ;  but 
Mr.  Young,  while  on  the  one  hand  he  remonstrated 
with  tbe  crowd  as  far  as  language  could  go,  and  en- 
deavoured to  put  a  stop  to  their  proceedings,  on  the 
other  did  one  or  two  things  which  a  prudent 
man  would  under  the  circumstances  have  abstaioecl 
from  doing.  In  tbe  first  place,  in  answer  to  the 
greetings  of  bis  partisans  of  both  sexes,  he  wared 
his  hat ;  and  the  judge  has  found  that  tbat  was  caU 
culated  to  have,  and  did  have,  the  effect  of  encou- 
raging the  mob.  Tbe  judge  says  that  if  be  had 
Btoppeid  the  procession  and  got  out  of  his  carriage, 
there  might  have  been  an  end  put  to  tbe  whole  pro- 
ceedings of  tbe  mob.  I  may  take  it,  therefore,  as 
found  that  Mr.  Young  was  guilty  of  an  act  of  im- 
prudence, and  that  is  all  that  is  found.  But  I  cannot 
see,  because  a  gentlemen  canvassing  in  the  course  of 
bis  electioneering  is  accompanied  by  a  crowd  of 
people,  tbat  they  are  therefore  his  agents,  he  doing 
nothing  intentionally  to  encourage  them.  If  he 
does  some  act  which  ia  no  more  than  an  imprudence,, 
he  cannot  be  held  responsible  for  what  the  mob 
may  do  in  conseqaence,  in  an  action  of  trespass,, 
which  this  is  substantially. 

BucKBinur,  J^I  am  of  the  same  opinion.  The 
case  coming  before  tbe  County  Court  judge  with- 
out pleadings,  if  it  appeared  that  the  defendant  was 
in  any  way  liable  for  the  damage  sustained  by  the- 
plaintiff,  it  would  be  proper  to  find  against  the 
defendant.  The  judge  has  found  against  the  defen- 
dant, and  has  stated  for  us  the  facts  on  whidi  Ik  has 
so  found.  I  quite  agree  with  Mr.  Mellish  that  when 
a  person  is  a  party  to  such  proceedings  as  tookidace 
on  this  occasion,  he  ia  responaible  for  the  effects  of 
them,  and  that  if  a  person  causes  people  to  form  a 
IBOcession  with  the  object  of  glorifying  his  own 
party,  and  does  so  or  causes  it  to  be  done  under 
circumstances  which  would  lead  to  the  windowa 
being  broken,  eren  though  lie  does  not  wish  them 
to  be  broken,  this  would  be  evidence  to  show  that' 
be  was  a  party  to  the  breaking.  But  that  is  not  the 
case  with  regard  to  the  defendant  on  tbe  finding 
here.  The  County  Court  judge  finds  in  effect  that 
Mr.  Young  was  not  a  party  to  tbe  breaking  in  that 
sense,  giving  credence  to  Mr.  Young's  statement. 
He  thra  goes  on  further  to  state^he  jnriuaids  on 
which  he  doei  think  il^^oiipMiHOiia^^  can 
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find  DO  other  ground  than  thii,  that  if  Mr.  Young 
bad  got  oat  of  liis  carriage  there  was  a  high  pro- 
babiiity  that  the  disturbances  irould  have  ceased, 
4hat  a  pradent  man  would  have  known  that,  ud 
■«1bo  the  effect  that  taking  o3  bis  bat  would  hare, 
■moA  that  Hr.  Toung  had  in  this  vay  seglected  his 
'duty.  Bat  this  does  not  make  him  in  an  action  of 
trespaiB  a  party  to  That  was  done.  Can  we  see  Uien 
ihat  there  was  a  legal  duty  on  tiie  part  of  Mr. 
Toung  not  to  temaia  in  his  carriage  under  the 
circamstances  of  the  case  ?  I  do  not  Uiink  so.  The 
judge  has  acqaitted  Mr.  Toung  in  trespasa,  which 
would  have  been  a  good  ground  of  Utility,  and 
found  him  guilty  of  negligence  under  what  would 
JuiTe  been  a  bad  count  in  an  action  for  negligence. 

LnsH,  J.— I  am  of  the  sam^  opinion.  I  enter- 
tained considerable  doubt  at  one  time  as  to  the 
defendant's  liability,  owing  to  the  finding  of  the 
County  Court  judge.  But,  taking  the  whole 
of  the  judge's  finding  logger,  the  conduct  of 
-Mr.  Young  is  not  to  be  taken  ai  amounting  to 
-an  incitement  of  the  mob,  but  consisting  only  in 
doing  an  act  lifting  his  hat,  which  was  calculated 
to,  and  did,  excite  the  mob  in  their  acts  of  Tiolence, 
an  act  perfectly  innocent  in  itself,  but  one  which 
<wts  likely  to  excite  the  mob.  That  is,  I  think,  the 
■utmost  wnich  is  found  by  the  learned  judge,  and  on 
such  a  finding  I  think  the  judgmrat  cannot  be  sus- 
tained,  and  must  be  xeversed. 

Jvdgmaitt  of  tie  Coun^  Court  rtvened. 


OOUBT  OF  OOBEMON  PIAAS. 

Bmortsd  1v  Douai^  Eixoofobd,  and  H.  H.  HooOM, 
Biqn..  BuTiite»4A-lMr. 


aforesaid,  for  tbesumof  to  bepaid  by thefhin. 
tiff  for  the  sam^  that  the  plafaatiff  woolA  pBRlnw 
the  same,  and  tiJce  such  traoaf er  and  asBgaoMnt  st 
and  for  the  price  of  60/.,  that  the  aforesaid  sna  d 
iOL  should  be  retained  by  the  defendant  aa  admnl^ 
and  in  part  payment  by  the  plaintiff  of  the  sdd  fiU, 
that  the  plaintiff  dioidd  then  pay  to  the  defealut 
a  further  sum  of  101  as  further  deposit  and  part  psj- 
moit,  and  should  pay  the  residDe  of  the  said  nuD  of 
GOL  on  the  comjAetion  of  the  said  assignmeDt  sod 
transfer,  and  all  conditions,  Ac.,  were  perioned, 
&B. ;  yet  the  defendant  did  not  nor  woald  pronm 
the  sale  &c.  ttf  the  mXA  term  and  thit^,  botfiiled 
and  refused  to  do  so,  and  voold  be  bencafoa 
unable  to  obtain  sudi  sale,  ftc,  whereby  the  Hid 
depouts  were  lost  to  and  other  damage  was  ioemri 
by  the  idaintiff.  And  the  declaration  also  ctMriaed 
counts  tormoney  had  ud  reoaiTed,  and  on  ■BoauU 
stated. 

The  pleas  were,  traTeraes  of  the  t^^reenmt  tod 
the  brwih  of  it,  and  (to  the  aeciHid  eooBt),  octpt 
as  to  SOL,  new  indebted. 
Joindtr  oi  ismie  on  tin  pleaa. 
In  this  cue  the  plaintiff  wanted  to  gel  the  ks« 
of  a  pnblic-hous^  the  Bnildera*  Arms,  in  the  Bo^ 
moni^y-new-road,  and  having  seen  in  the  vindov 
the  notice,  "  Ttaa  house  to  let,  apply  to  Mr.  Gn- 
ham,"  he  applied  to  the  defendant,  an  anctioDea 
and  agent,  accordingly.  At  that  time  the  ptddic- 
honse  was  occuined  by  Carlton,  who  luul  a  lease  fi 
it,  from  the  bnvera,  Mestra.  Mann,  Cnssmao,  lad 
Co.,  ot  which  a  tenn  ci  thirteen  years  wu  am* 
pired. 

Graham  told  the  plaintiff  that  he  conld  get  tbe 
hoose  for  him,  and  the  folbwing  docnmsnt,  ugned 
by  Graham's  son,  was  given  to  the  plaintiff: 


jFVidoy,  Nov.  19. 

HoBgiY  V.  Graham. 

.Agnment  to  proatn  tranter  of  lease— Stalyte  of 
F)raK^,  tect.  4 — Non-produetUm  of  necenaiy  doeu- 
■meaf  on  motum  for  a  rtue — Cbsfs. 

JIr  agreement  hj/  the  de/aidant  to  procure  for  the  plain- 
tiff the  trmufer  or  tale  of  the  unexpired  tern  of  a 
leate  for  IS  years  of  a  pubHohoute,  toot 

JBetd  to  be  a  contract  at  toon  intereti  in  ktnda  within 
tketth  Kctianof  the  Statute  of  Frauds.  (^Keatityi,  J., 
dMtante.') 

If  on  a  motion  for  a  rule  the  production  of  a  document 
it  neoestary,  and  proper  notice  to  produce  it  hat  been 
given  by  me  other  tide,  the  attorney,  who  negiectt  to 
produce  it,  will  have  to  pay  the  costs  oj  the  motion. 

The  declaration  stated  that  b^ore  aad  at  the 
"linie  of  the  making  the  agreement  dedared  upon  a 
certain  publio-hoose  was  held  by  one  Carlton,  aa 
tenant  under  a  lease,  for  an  unexpired  tenn  of  18 
years  at  a  rent  of  ML  per  annum,  granted  by  Messrs. 
Mann,  Crossman,  and  Co.,  in  which  pnbUo-honse 
-were  things  relating  to  the  trade  of  a  public-houae 
keeper;  that  the  puiintiff  was  desirous  of  pnrobas- 
'ing  ti»  said  term  and  things,  and  of  carrying  on  in 
the  said  house  the  trade  of  a  pubUc-bonse  keepff, 
.as  the  defendant  well  knew ;  ttiat  certain  negotia- 
(tions  had  been  carried  on  between  the  ^nliff  and 
ithe  defendant  for  the  purchase  by  the  plaintiff  of 
the  said  term  and  things,  and  the  plaintiff  had 
deposited  with  the  defendant  lOt.  in  put  payment 
of  the  purchase-money,  should  these  negotiations 
.terminate  in  such  pon^iase,  but  otherwise  to  be  re- 
ftnmed      the  defendant  to  the  plaintiff;  and  ^t 
thereupon  it  was  agreed  between  tiie  plaintiff  and 
the  defendant  that  the  defendant  ^onld  and  would 
^procure  a  sale,  assignment  and  transfer,  to  the  {dain- 
tiff  of  the  said  unexnized  term,  and  everything  to, 
in,  upon,  and  annexed  to  the  said  puUic-bonBe  as 


Anotion,  Eatmta,  HotiBe,  and  Qemml  Aycy  OttOi 
EeniungtOD-groeD,  IC&icli  10,  uV. 
Beoalvsd  from  Hr.  Hear?  Honey  UK.  (hydteqaa)Mi 
depo^  on  Um  Baildsra'  Anus,  Benaonioej-atm-tioi,  wA- 
jMC  to  mj  bsiiig  aUeto  obtala  Icmb,  flxtnm,  ateaA,  im 
poMenkin  vith  Sn.  ouh,  otlierwiaa  the  deiH^ 
M  letnmed.  Johvstoh  ukaiik, 

(forJ.lLa.) 

The  plaintiff  again  called  at  the  defeadsst^ 
oSees,  and  saw  his  son,  who  told  him  Uuthh 
father  would  want  eOL  in.  order  to  get  the  bow 
The  plaintiff  assented  to  this,  and  paid  anglhet  141 
on  deposit,  for  which  he  had  the  follovhig  im^: 

Aootion  Estate,  fte.  Ageoor  Ofleea,  Kudi  Ut  IM. 
ICesers.  Kun,  Croannui,  and  Co.  bsTiag  rutuM  iDMt 
Hr.  HonMyiuto  Uto  Bnflden'  Aims.  BermoodMrSmM 
for  sot.  cuh,  Hr.  Horaey  now  bdoma  toe  tint  M 
muster  601.  cub.  Stu^  heSag  tba  oms  I  hs>"^  ■f'*'!* 
t  the  lease  and  «T«TthiiiB  foe  Bach  aom  of  ttt 
r.  H.  bas  tUs  dsj       a  forthw  Ae»omt  ot  ICL 
Joaaciov  Obauk. 

(tvJ.lLG.) 

On  thia  oooaihm  the  defiendnt's  son 
addition  to  an  indowanenC  wUch  had,  <a  tt> 
former  oeeaaion  been  made  on  the  leedft  tkta 
givan.  This  indonement  wat  at  follaws^— 

OsdiOvflbe^)   -  m 

TobelSmr:-...   • 

at  to. 

FnitlNE  dspos»  (fOlO   .  

On  Hanh  17  the  defendant  vnte  plsialif  i 
letter,  sayii^:  **  Cocaider  your  matter  m*^^ 
will  let  yon  know  earty  next  week  whatdiv^^^ 
is  arranged  for." 

The  i^aintiff,  rdying  on  thia  letta,  "^"f. 
ness  ^  a  fidimonger  Uiat  be  was  tben  canyis*"; 
and  pcqiand  to  take  poaaeaslon  of  "^J^ 
Amu.    The  lease,  faswever,  was  t'"'"^,^: 
some  one  else,  and  the  plaintiff  then  bnep* 
action. 

I    At  the  trial  tiie  words  *<  sul^ 
iable,''bithenceiptof  Jfl-a«»iii«* 
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been  eraaed,  and  the  eridence  wu  eoatradictory  u 
to  the  time  at  vbidi  thii  ertsnre  was  made. 

The  jury  found  a  verdict  for  the  plaintiff, 
damtfM  bOL,  foe  the  Ion  of  the  paUic-hoase,  and 
ML  U.  on  me  money  eonnti. 

Garth,  Q.C.,  for  the  defeodant,  subsequently 
mored  for  and  obtained  a  mle,  pursuant  to  leave 
reserred,  to  set  aaide  the  verdict  and  enter  a  Terdict 
for  the  defmdaDt  on  the  first  connt,  on  the  ground 
that  there  was  no  anffldent  eridence  within  the 
Statateof  Frands  to  snpport  the  plaintifTs  case; 
or  for  a  new  trial,  on  Oie  groond  that  tiie  judge 
niwlizected  the  juiy  in  telling  them  that  they 
might  find  a  verdict  for  the  plaintiff,  upon  the  parol 
eridence,  in  not  leaving  to  the  jury  the  point 
whetbtt  the  defendant  contracted  as  principal  or 
agent,  and  in  not  requiring  the  jniy  to  tay  at  what 
time  the  erasure  above  referred  to  vai  made. 

fVanaf  Turner  (with  whom  was  Henry  James, 
Q.  C.)  showed  caoae  against  the  rule. — When  the 
i^le  was  granted,  the  receipt,  in  which  the  erasore 
ii  nid  to  have  occurred,  was  not  prodaced  by  ns, 
and  its  non-prodnctim  was  Teourked  by  tiie  oonrt. 
We  had  not  received  proper  notice  to  produoe  it. 
rBoriLL,  C.  J.—niat  Uien  Is  a  suffldent  answer. 
Bot  att(MiM>yB  ought  to  ooderttand  distinctly  that, 
where  on  a  motion  for  a  rule  the  production  of  a 
docament  is  necessary,  and  proper  notice  for  its 
production  is  given  to  the  other  side,  if  it  be  not 
produced,  the  attorney  will  have  to  pay  the  costs  of 
the  motion.^  The  jory  have  found  a  parol  agree- 
ment by  the  defendant  to  get  the  public-bonse  for 
the  plaintiff,  and  such  agreement  wasenough.  This 
agreement  was  not  within  sect,  i  of  the  Statute  of 
naads,  and  wriUng  was  therefore  unnecessary.  But 
if  writing  was  necessary,  then  it  is  submitted  that 
there  was  a  sufficient  memorandum  according  to  the 
■tstttte.  Tlie  aututo  was  intended  to  apply  only 
where  tiu  contiaetor  has  aoiDe  intarest  in  land, 
iriiidi  he  agrees  to  give  ^ ;  not  to  svdi  a  case  at 
the  ^Ment  where  the  agreement  was  to  use  best 
endeavours  and  iafloence  with  the  landlord  ia  order 
to  procure  the  interest  in  land  from  a  third  ptirty. 
Ib  Ooddaff  V.  Ward,  1 C.  B.  868 ;  16  L.  J.  245,  C.  P., 
it  was  agreed  between  the  ^aintiff,  who  was  the 
tsnaot  (rf  a  farm,  and  the  defendant,  that  the 
plaintiff  should  smrender  his  tenancy  and  prevail  on 
the  landlord  to  accept  the  defendant  as  tenant  in 
his  place,  and  that  the  defendant  should  then  pay 
fahn  for  so  doing  1002L;  and  it  was  held  that  the 
CMtnet  amonnted  to  a  sale  of  an  interest  in  land 
wUUn  the  statute.  But  there  part  of  the  oontract 
wastfaesaneiKkrof  the  teoueywMiA  the  plaintiff 
ttanhad.  So,  too,  in  B»htim  v.  Jokmm,  B.  B.  &  E. 
ttd ;  S8  L.  J.  88,  Q.  B..  the  agreement  held  within 
tils  statute,  wae  that  the  defendant  should  give  np 
his  tenancy  of  a  Inickjard,  and  should  oideavour 
to  induce  the  landlord  to  accept  plaintiff  as  a  tenant 
in  his  (plaintiff's)  pUce.  In  VFr^  v.  Slavert,  2  L. 
T.  Ben.  N.  S.  175  ;  S9  L.  J.  161,  Q  B..  Uie  defendant 
Agreed  W  parol  with  the  plaintiff,  who  bpt  a 
honding-bous^  to  pay  for  the  board  and  lodging  of 
hims  elf  and  servant,  and  aooommodation  for  a  horse, 
SQOL  a  year  from  a  given  di^,  terminable  by  either 
P^yi  by  a  quarter's  notice.  The  defendant  having  re* 
loied  to  enter  on  the  occupation,  it  was  held  that  this 
VIS  not  a  ccmtraot  of  an  interest  in  or  ooncetning 
Und  witiiin  sect  4  of  the  Statute  of  Finds. 
Crompton,  J.  said,  "the  argument  amounts  to  no 
men  than  that  tiie  defendant  should  become  an 
nuoato  of  the  ^aintifTs  establishment;  and  no 
contract  was  shown  for  the  entire  and  exdosive 

pysMcm  of  any  particular  piece  of  land  

-Hie  CMOS  relied  upon  by  the  defendant,  as  ex- 
tfrined  by  Bayley,  J.  in  T.  Sfr«#!jrd;  1  Cr.  &  J. 
m ;  9  £.  J.  101,  Ex.  are  at  once  diatingoiBhable, 
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vis.,  that  as  soon  aa  the  argument  was  come  to  there 
was  created  an  intereau  termini,  and  it  would  amount 
to  a  demise  as  soon  as  executed  by  the  entry  of  the 
proposed  ooeni^r.  I  agree  with  the  Chief  Justice 
(Coekbnm)  that  the  cases  (on  the  4th  section  of  the 
Statute  of  Frauds)  have  been  carried  far  enough." 
The  plaintiff  is  at  any  rate  entitied  to  succeed  on 
the  count  for  money  had  and  received,  for  as  to  tills 
the  consideration  was  executed.  In  GriffUh  v.  Ywng^ 
12  East.  613,  a  tenant  ^^eed  with  his  Undlady  tiiat 
if  she  would  aoeept  another  tat  her  tenant  in  his 
place  (he  being  restrained  from  assigning  the  lease 
without  her  oonaent)  he  would  pay  her  40/.  out  of 
loot  wUch  he  was  to  receive  for  the  goodwill,  if  her 
consentwereobtained.  Itwas  held  that  the  old  tenant 
having  received  the  lOOf.  from  the  new  tenant  was 
liable  in  an  action  for  money,  had  and  received,  the 
conrideration  bring  execnted  and  the  ease  thoe- 
fore  taken  out  <»  the  Statute  of  Frauds.  And 
in  Sav^  v,  Qmning,  1  Ir.  Com.  Law  Rep.,  where 
a  special  oral  contract  was  entered  into  between 
pluntiff  and  defendant,  one  term  of  which  fell 
within  the  Statute  of  Frauds,  it  was  held 
that  the  special  contract  could  not  be  enforced, 
yet  Aat  the  entire  work  and  labour  to  be  done 
under  the  contract  having  been  performed,  and 
the  benefit  of  it  accepted  by  the  defendant,  the 
plaintiff  could  recover  the  value  of  the  work  and 
labour  on  the  common  counts,  although  up  to  trial 
the  «peciid  contract  was  relied  on.  Morris,  J. 
(at  p.  446)  said,  "  Suppose  a  party  has  executed 
won  and  labour  under  contract,  and  that  the 
equival^  he  is  to  get  ia  something  whidi  it  Is  Im- 
possible for  him  to  enforce  against  the  defendant 
for  want  ct  compliance  with  the  Statute  of  Frauds, 
can  he  recover  no  compensation  whatever,  because 
he  cannot  recover  the  precise  amount  of  remunera- 
for  which  he  stipulated?  ...  I  think  the 
plaintiff  can  bring  an  action  for  work  and  labour 
done  by  him,  and  the  benefit  of  which  the  defen- 
dant has  enjoyed,  notwithstanding  the  existence  of 
a  special  contract,  bad  by  the  Statute  of  Frauds, 
under  which  the  work  has  been  done."  The  case  of 
Han  V.  Lam,  15  L.  T.  Bep.  N.  S.  466 ;  8  B.  ft  a  68, 
was  also  referred  to. 

Garth,  Q.C.  (^.  L.  &itiA  with  him)  in  support  o' 
the  ruki. — ^This  oontract  was  within  the  Statute  of 
Frauds.  Rm  v.  Lane  (ttbi  tup.)  is  not  in  point,  for 
that  was  decided  on  oonsideration  of  tiie  purpose  ot 
the  statute  6  &  6  Vict  c.  79  as  to  stomps  on 
chartei^parties,  a  coorideration  which  would  not 
a^y  to  tiie  Statute  4rf  Frauds.  Thecase  of  faflyT. 
IFcAafsr,  IS  a  B.  SS8  is  diiectiy  in  pi^nt  Then 
the  judge  of  a  County  Oonrt  held  that  an  agreement 
to  pay  a  sum  ot  aooay  in  considOTatimi  of  the 
^ving  up  of  a  tenancy  under  a  parol  agreement 
for  a  lease  was  not  within  the  Stetnto  of  Frands. 
That  judgment  was  reversed  on  appeal:  and 
Uanle,  J.  said,  "  When  Bnythiug  is  done  which  airin 
stantially  amount!  to  a  sale  or  parting  with  as 
interest  in  land,  the  contract  is  '  for  or  relating  to 
the  sale  of  an  interest  in  or  concerning  lands,  tene- 
ments, and  heieditamento '  within  sect  4  of  tiie 
Statute  of  Frauds.  After  the  decision  of  this  oonrt 
in  CoddHg  v.  Ward,  I  think  it  is  impossible  to  s» 
that  the  ruling  of  the  County  Court  judge  was  right^ 

BoTXLL,  C.  J.— Hk  action  In  this  case  was  hrougbt 
on  a  contract  by  the  defendant  to  procure  for  the 
plidntiff  the  transfer  to  him  of  the  unexpired  term 
of  a  public-house  called  the  Builders*  Arms.  It 
seems  to  me  clear  that  it  would  be  trifling  with  the 
words  of  sect  4  of  the  Statute  of  Frauds,  to  say 
that  this  is  not  an  interest  in  or  concerning  lands,  for 
an  interest  in  land  was  contracted  to  be  convened  to 
the  phtintiff.  It  is  aitid,  howev^  on  the  othelraiW^ 
flutt  as  the  defiendant  had  no  interest  in  the  IsDa  at 
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the  time  the  contract  was  made,  that  therefOR) 
4th  Bection  does  not  apply.   But  it  must  be  remem- 
bered that  in  snch  a  contract,  there  is  also  an 
implied  contract  that  the  defendant  will  deduce  a 
good  title ;  it  it  not  alleged  in  the  declaration  that 
the  defendant  has  aay  interest  in  the  premises,  but 
that  he  will  procure  a  transfer  of  the  premises,  and 
deduce  a  good  title  by  obtaining  the  concurrence  of 
all  necessary  parties.   Now,  if  this  had  been  an 
action  by  a  purchaser  against  a  vendor  of  land, 
there  would  not  hare  been  any  doubt  about  the 
matter,  although  at  the  time  of  the  contract  the 
vendor  had  not  a  good  title ;  the  contract  in  that 
case  would  have  been  that  the  vendor  would  deduce 
a  good  title.  The  very  object  of  the  Statute  of 
Frauds  would  be  defeated  u  we  were  not  to  hold 
that  this  contract  came  within  it.   The  Statute  of 
Frands,  by  sect.  17,  applies  also  to  the  sale  of  goods 
and  a  guarantee  for  the  price  of  goods  would  be 
within  Uie  statute,  and  require  writing.  A  guarantee 
OD  the  aale  of  goods  has,  faowerer,  for  the  puposes 
of  the  Stamp  Acts,  been  held  to  be  within  the  ex- 
emption in  55  Geo,  S,  c.  184,  sched.  part  1,  title 
"  Agreement,"  as  a  "  memorandum,  letter,  or  agree- 
ment made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandise."   Yet,  in  the  case  of  Ran  v. 
Lane  (ubi  mp.),  decided  on  the  sut  5  &  6  Vict.  c.  69, 
f .  2,  and  schedule,  it  was  held  that  a  guarantee  fur 
the  due  fulfilment  of  a  charter-party,  was  not  a 
"memorandum,  letter,  or  other  writing  .  .  . 
for  or  relating  to  the   carriage  of   goods  on 
board  ship,"  which  by  the  above  statute  would 
have  been  required  to  be  stamped  as  a  charter- 
party.    It  was  argued  in  JUin  r.  L(un  ttiat  the 
words  of  the  abora  statute^  being  similar,  ought 
to  receive  the  tame  coDstmction.  Blackbnm,  J., 
however,  expUina  why  this  should  not  be.  He 
l^s;  "No  doubt,  in  one  sense  this  guarantee 
is  a  writing  '  relating  to '  the  charter-party,  as  a 
guarantee  for  the  payment  of  the  price  of  the  goods 
9kAA  is  an  instrument '  relating  to '  the  sale  of  ^ods ; 
and  if  the  two  clauses  occurred  in  enactments  on  the 
same  subject,  they  ought  to  receive  the  same  con- 
struction.  But  the  exempting  clause  in  55  Geo.  8, 
c.  184,  was  introduced  for  the  purpose  of  encourag- 
ing the  sale  of  goods,  and,  as  Lord  Ellenborongh 
said  in  Warrington  v.  /-wrfier,  8  East,  245,  was  to  be 
liberal^  construed  ;  It  includes  every  inttrument 
*  whereof  the  sale  of  goods  it  the  primary  object,'  as 
was  i^d  in  Smith  r,  Gifor,  2  B.  &  A.  78 1 ,  when,  but 
for  that  instrument,  the  contract  of  sale  would  not 
have  been  entered  into,  and  the  sale  would  not  have 
taken  place,  so  that  it  is  the  meritorious  cause  of 
that  which  the'.Legislature  wished  to  encourage.  On 
tlM  Other  hand,  the  clause  in  question  (that  of  5  &  6 
Vict.  c.  79)  imposes  a  tax,  and  the  construction  of  it 
Is  the  reverse  to  that  of  an  exempting  clause ;  the 
object  is  indeed  to  reach  all  docomenta  whieh  are  io 
substance  and  effect  cbartn-parties,  but  not  to  clog 
the  making  of  them  by  Imposing  the  same  stamp  on 
coUateral  instruments."   Considering  the  [object  of 
the  Statute  of  Frauds,  we  must  hold  that  the  pre- 
■ut  agreement  was  one  that>a8  thereby  required  to 
be  in  writing.   In  ^Isaniaii  v.  Price  (ubi  t^p.)  it  was 
assumed  that  such  an  agreament  as  the  present 
must  be  in  writing.  As  it  is  uncertain,  on  the  find- 
ing of  the  jury,  which  of  these  documents  is  the 
real  contract,  and  as  the  jury  have  not  found  when 
the  erasure  was  nude,  there  must  be  a  rule  for  a 
new  triaL 

KuTno,  J.— I  am  of  the  same  winion  that  there 
should  be  a  rule  for  a  new  trial.  I  have  some  doubt 
how  far  this  contract  is  within  sect.  4  of  the  Statute 
of  Frauds.  I  do  not  intend,  however,  formally 
to  dissent  from  the  opinion  of  the  rest  of  the 
court  I  should  be  more  clear  about  it  if  any  dis- 
tinot  authtnity  had  been  produced.  My  doubt  is 
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whether  the  words  *'  contract,  or  sale  of  lands,  or 
any  interest  in,  or  concerning  them,"  can  be  in- 
tended to  apply  to  a  case  like  the  presea^  vhere 
one  of  the  contracting  parUes  has  not  any  interest 
to  part  with  under  the  contract.  But  my  doubt  il 
not  Bufflcirat  to  justify  me  in  dissenting  from  the 
rest  of  the  court,  espedally  as  the  Chief  Jostioe 
thinks  the  point  so  clear. 

Bbktt,  J. — Proof  only  of  a  verbal  contract  ii  not 
sufficient  to  support  an  action  upon  any  contract « 
sale  of  lands,  or  any  interest  in  or  concerning  them. 
Supposing  in  the  present  acUoD,  to  put  the  convme 
case,  the  defendant  had  sued  the  plaintiff  for  not 
accepting  the  lease  of  the  public-house,  obtained 
for  him  by  the  defendant  in  pursuance  of  the  con- 
tract. Could  it  then  have  been  contended  that  the 
contract  was  not  within  the  Statute  of  Frauds  u 
being  only  with  reference  to  work  and  labour  to  ba 
given  by  die  defendant  In  procuring  the  lease  7  It 
could  not.  In  tlw  Irish  case,  cited  in  argument,  the 
pl^tiff  relied  on  the  money  counts  in  order  to  re- 
cover his  ctnnmission.  I  think  there  ought  to  be  a 
new  triaL 

Btlbs,  J.  concurred. 

Attorney  for  the  pUlnUff,  Bradg. 

Attoraeys  for  the  defendant,  Skm  and  Cromuot. 


Tuesday,  Nov.  23. 
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KiRTOTT  V.  DB1.B. 

Vowttjf  vote—-Jncumbent  of  district  charch—Fas  or 
marriages,  bmtisms,  amchurdiingK  performed  mOia 
the  chvich-~&lipend  paid  bij  the  Eodesiastitxd  Cot- 
missioners  and  the  treasurer  of  Qase*  Arms'*  Boustj 
—8  Hen.  6,  c.  7. 

K.f  as  incumbent  of  the  district  church  of  St,  A.,  in  Iht 
paridi  of  B.,  in  the  countv  of  if.,  had  a  frttMdfar 
life  in  fAc  eeAd  church  amd  ^xrchyard.  Bg  ordat  tx 
eouacU  the  nmqflSOL  mdSOl.  were  ordtredtaU  fad 
annaally  tolht  immmbento/^ttddeiMrehimtki  JBccfc- 
siaslicai  Commistionera  of  Enghad  and  tm  tmamr 
of  the  gwemort  of  Qfieen  A.mu*»  BmaOy  mfe^vdj. 
Under  and  by  virtue  of  an  order  in  cavncd,  £,  at 
such  incuwdtent,  was  entitled  io  and  in  recapt  of  tit 
feea  paid  in  respect  o_f  marriages,  baptiiau,  atd 
doKraiiiigs  performed  ta  (As  softf  eAwnk,  aid  tie 
ineomarittngjromlhete  feet  exceeded  4!0s.  per  amm. 
It  was  ^rmed  that  K.,  as  incundiait,  wat  in  rtee^  «/ 
fees  paid  in  rented  of  burials  of  penont  dging  Kith* 
the  district  attached  to  the  said  chanA,  tMn^  tie 
said  burials  took  place  in  another  parish  ;  these  feet 
temomted  to  more  than  40s.  a  year.  Nowidmt, 
kowtatr^  wu  given  of  hi»  ri^tortitk^  dtemfia. 
No  euMUpmnt  poo  rents  had  6em  aiad^  asr  M 
K.  in  receipt  of  a^  inemejrempwo  mtt  i 

Held,  that  K.  was  aof  ettittei  to  a  vote  for  tit  eoa^ 
of  id.  in  respect  of  the  churdi,  as  the  emuth  was  nU 
itself  toorth,  nor  cculd  K.  m/jee  it  worth,  40*.  a  war 
to  him,  and  the  fees  and  other  emobmwOs,  «***J5 
xcas  as  incwnAenf  entitled  to  and  in  receipt  of,  amm 
not  be  considered  as  giving  the  church  a  vahte. 

On  appeal  from  Uie  decision  of  the  revising  bar- 
rister for  Middlesex,  the  following  case  was  sbrted 
for  the  opinion  uf  the  court : — 

Charles  Eirton  duly  claimed  to  hare  bis  BSM 
inserted  on  the  list  <rf  voters  for  the  eoaaty  « 
Middlesex  and  Dear  duly  objected  to  bis  nsmi 
being  ins^ted  therein. 

The  facts  of  the  case  are  as  follows :  Hie  sud 
Charles  Eirton  duly  claimed  in  respect  of  a  ftedMU 
benefice  situate  in  the  polling  district  (^Be^w 
green,  intheparishofSt.MaUhew,  ^^Uwl*9C"> 
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ia  the  said  coaoty,  such  freehold  beaefice  being 
knowD  or  dlslinguiahed  by  the  Dame  or  title  of 
St.  Andrew,  Betbnal-green. 

It  iras  proved  before  the  revising  barrister  that  the 
said  Charles  Kirton  was  duly  appointed  by  licence 
of  the  Bishop  of  London,  dated  the  10th  June  1864, 
to  the  ofBce  of  perpetual  curate  or  incumbent  of  the 
church  of  the  peipetual  curacy  of  St.  Andrew, 
Bettaoal-green,  in  the  said  county,  and  he  was  br 
the  said  Uceoce  authorised  to  receive  and  enjoy  all 
and  singular  the  stipends,  profits,  and  advantages 
whatsoever  belonging  to  the  said  office. 

The  district  chapelry  attached  to  the  Mid  church 
of  St.  Andrew  was  assigned  to  the  said  church  by 
an  order  of  Her  Majesty  in  Council,  dated  the  Srd 
April  I84S,  made  on  the  recommendation  of  the 
Church  Building  Commissioners,  and  under  and 
by  virtue  of  the  several  statutes  next  hereinafter 
mentioned,  that  is  to  say,  (1)  the  58  Geo.  3,  c.  io, 
(2)  the  59  Geo.  3,  c.  134,  (3)  the  7  &  8  Geo.  4,  c.  72, 
and  (4)  the  1  Vict.  c.  75,  and  which  said  order  in 
oouucil  was  published  in  the  London  Gazette  of  the 
I€th  June  1643.  That  by  another  Order  of  Her 
Majesty  in  Cound),  dated  10th  Juae  1843,  and 
published  in  the  London  Gazette  of  the  16th  June 
1843,  and  made  on  the  recommendation  of  the 
Ecclesiastical  Commissioners  for  England  and  under 
and  by  virtue  of  the  statutes  next  hereinafter  men- 
tioned, that  is  to  say,  the  3  &  4  Vict.  c.  113,  and 
the  4  &  5  Vict  c.  39,  the  annual  sum  of  ISO/, 
was  ordered  to  be  paid  by  the  said  Ecclesiastical 
Commistionera  to  the  incumbent  for  the  time 
being  of  the  said  Church  of  St.  Andrew,  Betbnal- 
green,  by  equal  half-yearly  payments,  as  therein 
mentioned. 

Thst  by  another  Order  of  Her  Majesty  in 
Council,  dated  the  8th  Aug.  1853.  and  published  in 
the  London  GazetU  of  the  9th  Aug.  1853,  and  made 
on  the  recommmendation  of  the  Ecclesiastical 
Commissioners  for  England,  and  under  and  by 
Tirtue  of  the  several  statutes  next  hereinafter  men- 
tioned, that  is  to  say,  the  3  &  4  Vict.  c.  113,  and  the 
2  &  3  Vict.  c.  49,  it  was  ordered  that  the  annual  sum 
of  50A  thonld  be  pud  to  tbe  incumbent  of  the  said 
ehatch  of  St.  Andrew,  Bethoal-green,  by  the  trea- 
surer of  the  governors  of  tbe  Bounty  of  Queen  Anne 
oat  of  a  sum  of  475^  charged,  as  therein  mentioned, 
on  the  tithes  or  payments  in  lieu  thereof,  part  of  the 
revenue  of  the  rectory  of  St.  Andrew  Undershaft 
with  St.  Mary  Axe  in  the  city  of  London. 

That  under  and  by  virtue  of  the  hereinbefore 
mentioned  Order  in  Council  of  the  Srd  April  1843, 
the  said  C.  Kirton  as  the  incumbent  for  the  time 
being  of  tbe  said  church  of  St.  Andrew,  Bethnal* 
green,  is  entitled  to  and  in  receipt  of,  the  fees  paid 
in  respect  of  marriages,  baptisms,  and  churchings 
performed  in  the  said  church,  and  that  the  income 
arising  from  such  fees  is  more  than  40s.  per  annum 
over  and  above  all  rents  and  charges  payable  out  of 
or  in  reniect  of  the  same. 

That  tbe  said  C  Kirton  is  in  the  receipt  of  fees 
paid  in  respect  of  burials  in  Bow  Cemetery  of  persons 
dying  within  the  said  district  attached  to  the  said 
church  of  St.  Andrew,  but  no  evidence  was  furnished 
of  right  or  title  of  the  said  C.  Kirton  to  such  fees, 
or  of  tbe  persons  from  whom  the  same  were  received. 

The  Income  from  such  burial  fees  amounts  to 
more  than  40s.  a  year  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same. 

That  no  assignment  of  pew  rents  has  at  any  time 
been  made  to  the  said  C.  Kirton  under  or  by  virtue 
of  any  of  the  Acts  in  that  behalf  made  and  provided, 
and  that  the  said  C.  Kirton  is  not  in  receipt  of  any 
ioeooie  from  pev  rents  or  the  letting  of  pewi. 

The  revising  banister  was  ci  opinion  that  the 
said  C.  Kirton  was  not,  in  right  of  his  ttid 
office  of  perpetual  curate  rr  incumbent  of  the 
iidd  church  of  the  perpetual  curacy  of  St,  Andrew, 
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Bethnai-greea  (irrespective  of  the  source  from 
which  the  income  as  coming  to  him  in  right 
of  bis  said  office  was  derived),  entitled  to  have 
his  name  inserted  in  the  list  of  voters  for  the 
said  county.  He  was  also  of  opinion  that  the  said 
C.  Kirton  was  not  by  virtue  of  his  office  seised  of  or 
entitled,  either  at  law  or  in  equity,  to  a  freehold 
estate  in  lands  or  tenements  In  the  same  county  and 
in  the  same  parish  as  that  for  which  he  claimed  to 
be  registered,  of  the  clear  yearly  value  of  40j.,  over 
and  above  all  rents  and  chains  payable  out  of  or  in 
respect  of  the  same. 

He  therefore  disallowed  the  claim  of  the  said  C. 
Kirton  to  have  his  name  inserted  in  the  list  of 
voters  for  the  said  county. 

If  tha  court  ahonld  be  of  opinion  that  his 
dcdsion  was  wrong,  the  register  was  to  be 
araend^  by  inserting  the  name  of  the  said  C. 
Kirton,  with  his  place  of  abode  and  tbe  particulars 
of  his  lualiflcations  in  the  said  list. 

Sir  John  KariJake,  Q.  C.  (^Morgan  Howard  with 
him)  for  the  appellant.— Tliere  is  no  question  as  to 
Mr.  Kirton  being  seised  in  fee  of  his  church.  By 
Stat.  3  &  4  Vict.  c.  113,  a  common  fund  was  creat^ 
which  is  distributed  by  the  Ecclesiastical  Commis- 
stoiien.  From  this  fund  Mr.  Kirton  receives  160/. 
a  year,  and  he  receives  50/.  a  year  from  Queen 
Anne's  Bounty.  His  Iwneflce  then  is  worth  more 
than  40s.  per  annum.  By  Order  in  •Council,  dated 
3rd  April  1843,  the  incumbent  is  entitled  to  fees  on 
baptisms,  marriages,  and  churchings  performed  in 
the  church.  These  fees  are  of  more  than  40s. 
annual  value.  The  burial  fees  also  are  of  more  than 
that  value.  In  point  of  value  tbe  site  and  fabric  of 
the  church  are  worth  more  than  40s.,  independently 
of  the  church  being  a  source  of  income^  Tiie  cMm 
is  made  under  8  Hen.  6,  c.  7.  We  need  not  look  at 
the  Reform  Acts.  If  it  be  sud  tliat  tbe  two  sums 
of  150/.  and  oQL,  each  of  which  is  derived  from  land 
though  not  within  the  parish,  caanot  be  said  to  make 
the  ^neflce  in  which  he  has  a  freehold  of  the  requi- 
site value,  then  surely  Mr.  Kirton  may  reiy  upoa 
the  fees  which  he  receives  as  holder  of  the  benefloe, 
and  for  services  performed  within  the  church.  These 
fees  make  up  part  of  the  value  the  church.  [Bam, 
J.^Supposing  tbat  Mr.  Kirton  were  entitled  to  these 
fees  as  incumbent,  but  not  for  services  performed  in 
the  (^urch.]  I  might  then  be  met  by  saying  that  the 
services  might  be  performed  out  of  the  parish.  If 
a  man  has  a  freehold  office  connected,  as  this  is, 
with  the  tenure  of  land,  it  is  sofficient  that  liis 
office  produces  40s.,  and  immatnial  that  tiiis  40f. 
is  not  produced  from  the  land.  [Kbatuto,  J. — ^If 
Mr.  Kirton  received  50s.  a  year  from  personal 
property  as  his  only  emolument,  but  still  held  the 
chnrcli,  would  he  be  entitled  to  a  vote?]  The 
question  is  difficult  to  answer ;  but  I  contend  tbat 
U  the  office  cannot  he  held  without  tiie  right  to 
receive  monciy,  then  \>y  virtue  of  his  i^ce  alone  he 
is  entitled  to  a  TOte.  Then,  again,  Mr.  Kirtoa 
might,  no  doubt,  get  an  assltcnment  of  pew- 
rents;  he  only  forbears  to  do  so  on  account 
of  the  poverty  of  the  parish.  That  ought 
to  be  taken  into  account  in  estimating  the  value 
of  tbe  church.  Thus  in  Aalbury  v.  Hendermmt 
34  L.  J.  20^  a  P.;  16  C.  B.  251;  K.  &  0.  6» 
It  was  held  that  where  a  man  had  been  offered  l&U 
a  year  for  a  plot  of  building  ground,  but  in  fact  the 
land  in  its  then  state  was  not  worth  40s.  a  year,  he 
was  held  entitled  to  a  vote,  f  Botill,  C.  J.— It  is 
sufficient  to  say  that,  as  matters  stand,  Mr.  Kirton 
has  no  power  to  receive  pew-rents.] 

Simon,  Serjt.  (dficAaef  with  htm)  for  tiie  respon- 
dent.—Tho  question  is  whether  Mr.  Eirton's  office 
is  one,  the  emoluments  of  which  are  derived  out  of 
land.  It  is  contended  oh  bdialf  of  Mr.  KfirtQ^/  first 
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that  the  benefice,  quS  benefice,  eotitles  him  to  a  rote ; 
and,  secoDdl;,  that,  if  that  ia  not  ao,  the  fees  and  other 
pajmentt  made  to  hiia  aa  iocumbent,  cooaected 
with  the  iUa  <tf  the  church,  gire  a  rote.  But  I 
■coDteod  that  this  IwneOce  is  not  one  of  the  old  type ; 
it  has  not  existed  from  time  immemorial,  nor  has  it 
•SAj  glebe  attached  to  it  What  is  meant  by  a 
henefice  ?  not  the  laad  attached  to  an  office,  bat  the 
-office  itself.  In  tbia  sense  it  is  used  in  Acts  of  Par- 
liament. If  then  a  benefice  is  an  office,  the  claimant 
most  show  that  its  datiea  are  raid  by  at  least  iOi. 
•a  year  arising  out  of  land  vlthin  the  county.  A 
freehold  office  of  the  ralae  of  405.  is  not  lufficient. 
Thia  was  decided  in  Hall  v.  Lewis,  31  L.  J.  45,  CP. ; 
■5  L.  T.  Bep.  N.  S.  491 ;  Ba$htll  v.  Easier,  31  L.  J. 
4*.  C.  P.J  5  L.  T.  Rep.  N.  S.  580J ;  in  a  case  also 
«f  a  clerk  of  the  peace  (Middlesex,  2  Peck.  Se&/s 
<Mu\  and  in  that  aS  the  masters  in  Chancery 
<2  Feck.  93).  Then  as  to  the  tiro  suou  of  150L 
and  50/.  a  year,  they  are  not  shown  to  arise 
from  land  within  the  county.  As  to  the  intriosic 
Talae  of  the  church  and  land,  that  has  nothing  to 
do  with  the  question;  suffice  it  to  say  that  the 
claimant  has  not  and  cannot  get  40a.  a  year  out  of 
the  land.  Then  as  to  the  fees,  they  are  not  paid 
except  for  servicea  rendered.  The  fee  is  not  for  tbe 
use  of  the  cborch,  but  for  the  serrices  of  tbe  clergy- 
man. There  is  no  common  law  right  to  thoie  fees. 
Even  in  the  ecclesiastical  courts,  it  has  been  held 
that  they  are  fw  services  done,  and  inespectire  of 
the  church. 

BardeauM    Lanciuter,  1  Salk.  332 ; 

Patten  t.  Cattleman,  1  Lee  Eocl.  Cae.  387 ; 

Toptall  V.  Ferr«r$,  Hob.  175. 
[Bbbtt,  J. — How  has  that  been  since  Lord  Hard- 
wicke's  Marriage  Act?  On  a  marriage,  if  another 
clergyman  perform  the  ceremony,  tbe  rector  of  the 
parish  in  whose  church  the  ceremony  is  performed, 
nas  a  right  to  «  fee.  If  soi,  what  is  uut  but  a 
payment  for  the  use  of  the  church  t]  He  has  no 
right  to  a  fee  under  such  circumstances.  A  clergy- 
man is  entitled  to  a  fee  on  performing  the  baptismal 
«r  matrimonial  serrice  in  a  prirate  house,  jost  as 
■nuch  as  if  he  had  peif  ormea  the  ceranony  in  the 
«hnrch. 

Sir  J.  Kardake,  Q.  C.  in  reply.— As  to  the  buriiU 
fees,  it  is  true  that  they  are  not  derived  from  land 
irlthin  the  parish;  still  it  must  be  remembered  that 
4bey  are  giren  to  the  incumbent  by  an  Act  of  Far- 
Bament,  which  substltates  them  for  fees,  which, 
bat  tta  tbe  Act,  would  have  been  payable  to  the 
Inoombent  in  reqtect  of  the  churchyard  of  his  own 
flhurrfi.  The  incumbent  ought  not  to  be  put  in  a 
vorte  position  by  reason  of  an  Act  of  Parliament 
eaying  that  no  furtiier  interments  shall  take  place 
in  bis  cburchyard.  Then  as  to  tbe  fees  on  baptisms, 
marriages,  and  churehings,  the  barrister  has  found 
4hat  Mr.  Eirton  *•  is  entitled  to  and  in  receipt  of 
tiiem.  It  is  said  that  tiiese  ceremonies  mm  be  per- 
formed out  of  the  church;  but  the  case  ftids  that 
the  fees  in  question  are  paid  in  respect  of  marriages, 
Ac,  which,  as  a  matter  of  fact,  are  performed  within 
the  church.  These  fees  are  so  connected  with  the 
«hurch  as  to  gfve  a  Talne  to  it.  In  the  cases  cited, 
the  ofloee  and  the  emoluments  ate -wholly  uncon- 
nected with  land. 

BoTiLL,  C.  J.— It  is  not  disputed  that  Mr. 
Kirton,  as  incumbent  of  the  church  of  St.  Andrew, 
Bethnal- green,  has  a  freehold  office,  and  is  entitled 
to  the  freehold  of  the  land  on  which  the  church 
stands.  In  that  capacity,  and  as  freeholder  of  the 
church,  he  is  entitled  to  certain  emoluments.  As 
incumbent  he  is  entitled  to  the  land  and  buildins. 
As  incumbent,  he  la  entitled,  under  an  Order  in 
Council  dated  the  I6th  June  1843,  to  \SOL  a  year 
and  also  to  receive  a  further  tnmof  50JL  a  year  from 
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the  treasurer  of  the  Governors  of  Queen  Anne's 
bounty.  As  incumbent,  he  is  also  eotitied  to  cextain 
fees  for  baptisms,  marriages,  and  chorchings ;  and  as 
incumbent  he  is  also  entitled  to  certain  payments 
by  the  Act  of  Parliament  establishing  the  oemetay 
at  Bow.   All  these  separate  emoluments  accrue  to 
him  in  bia  character  of  incumbent,  aad  by  leasoa 
of  his  office.   But  we  are  asked  to  hold  not  on^ 
that  he  enjoys  these  emoluments  in  right  of  hu 
office,  but  tiiat  he  derives  them  from  land,  and  that, 
too,  land  within  the  parish.  Aa  to  the  church 
itself,  aa  a  church,  it  Is  not  found  that  it 
has  any  value  for  letting,  or  that  it  produces 
any  income.     "So  assignment  of  pew-renu  hu 
been  made,  and  no  emoluments  are  derived  from 
either  church  or  land,  nor  has  the  incnmbent  any 
power  to  obtain  profit  from  either.   He  haa  as 
power  to  let  it,  and  it  has  no  value  for  occupatioa. 
Tlien  as  to  the  stipend  from  the  Eccleriastical  Com* 
missioners,  it  is  not  to  be  contended  that  that  is 
derived  from  land.   It  ta  derived  from  a  coounoo 
fund,  and  created  by  Act  of  Parliament,  and  io  no 
sense  or  shape  can  it  be  said  to  be  derived  from 
land  within  uie  county  to  which  the  incnmbent  is 
entitled.  The  same  remark  applies  to  the  stipend 
from  Queen  Anne's  Bounty  and  to  the  paymenu 
made  in  respect  of  burials  under  tbe  Act.   The  only 
part  of  the  claim  aa  to  which  Mr.  Kirton  teems  to 
me  to  have  a  chance  of  success  is  that  relating  to 
tiie  fees  on  baptisms,  marriages,  and  churehings. 
But  then  can  it  be  said  that  these  fees  arise  from 
the  land,  or  that  the  land  in  respect  of  them  becomes 
of  40*.  value.   These  fees  are  paid  when  services 
are  performed,  and  seem  to  me  to  have  no  connec- 
tion with  tiie  luid.   The  right  to  the  fees  depOKls 
either  on  custom  or  Act  of  Parliament   They  do 
not  arise  from  either  ownership  or  uae  of  Isnd. 
It  seems  to  me  that  they  are  paid  for  serrices 
performed  In  the  church;  and  although  it  istme 
that  some  of  tbese  ceremonies  must  by  taw  be  per- 
formed in  the  cfaurcfa,  still  some,  perlups,  need  not 
be.   On  these  gconnds  I  tliluk  that  Mr.  Kirttm  is 
not  shown  to  have  any  source  of  income  from  laod 
within  the  parish,  and  consequently  that  tbe  dtd- 
rion  of  the  revising  barrister  must  stand. 

WiLLBS,  J. — As  I  have  not  heard  all  tbe  srga- 
ments,  I  give  no  jodgmeot 

Kxinxa,  J.— I  also  think  that  the  revising  bar- 
rister was  righL  The  only  point  that  has  been 
seriously  insisted  on  in  support  of  the  clum 
that  as  tbe  incumbent  is  eaUtied  to  fees  on  bi^ 
tiams,  marriages,  and  churehings  performed  within 
the  churcli,  the  church  thereby  beoomes  of  40a 
valne;  in  otiier  words,  that,  inasmneh  as  these 
ceremonies  take  place  within  the  church,  and  Ut. 
Kirton  has  by  virtue  of  his  office  a  freehold  in  the 
church,  they  enhance  the  value  of  the  church.  Bat 
I  think  that  my  brother  Simon  has  asaigosd  to 
these  fees  their  proper  chuacter.  Tbese  fees  ars 
not  payable  by  common  tight.  Whatevn  prs- 
ceedings  may  have  taken  place  ia  the  cooe- 
siastical  courts,  a  court  of  common  law  will 
not  countenance  them  unless  tbe  right  to  them  lM 
founded  on  immemorial  custom  or  Act  of  FariiS' 
ment.  Thia  was  very  clearly  lud  down  by  the  Court 

of  Queen's  Bench  in  the  case  of  Bryamt  r.  FMt, 
U  Bnk  2  Q.  B.  161 ;  16  L.  T.  Bepw  K.  S.  5S»  which 
was  affirmed  afterwaids  in  the  Euheqner  Chambar, 
18  L.  T.  Rep.  N.  S.  578  ;  L.  Eep.  3  Q  B.  497,  sad  is 
now  law.  That  case  decides  in  Che  strongest  way 
that,  when  the  fee  claimed  is  ao  large  that  it  could 
not  possibly  have  been  paid  in  tbe  reign  of  Bit^tard 
I.,  that  is  evidence  that  it  cannot  be  claimed  by 
immemorial  custom ;  and  4*^t  was  pot  claimed  by 
Act  at  FarliamcBliitiifedK^sVdiiUBol^ 'altogether. 
Hy  broUier  Simon  is  right  in  ai^iog^at  the  ftt  u 
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piid  only  for  Berrice*  performed,  aad  it  u  vboUj 
irrespeetire  of  land  or  of  tbe  place  where  the  oer»- 
monj  i»  performed.  No  donot  the  Act  of  Fulia- 
nKBt  uyn  that  maniagea  are  to  take  plaoo  in  the 
diard ;  bat  the  annexation  of  peraonu  aerrices  to 
a  particular  place  doea  not  make  the  reward  for 
those  aerricea  a  freehold.  On  these  grounds  I,  too, 
think  that  the  deciaion  of  the  rerising  barrister 
must  be  affirmed. 

Banr,  J.— Since  tbe  Begistration  Acl(e  &  7  Viet, 
c.  18)  a  man  who  claims  a  ooonty  rote  as  a  40a. 
fndioldOT,  moat  Aow  that  be  baa  land  of  that 
Tslue,  not  only  within  the  county,  bnt  within  the 
pariah.  As  I  nnderatand  this  caae,  the  queatioa  is 
not  whether  Mr.  Kirton  baa  a  freehold  within  tbe 
pariah,  but,  assuming  that  he  baa  one,  ia  il  of  40b. 
Tilne  ?  I  think  that  the  reviaing  barrister  has  made 
aright  estimate  of  the  ralue  of  the  church.  Aa  to 
tbe  two  aama  payable  to  the  incumbent,  the  one 
from  the  Eoclesiastical  Commistionera,  tbe  other 
from  the  GoTemors  of  Queen  Anne's  Bounty,  I  may 
■ay  that,  eren  if  those  auma  do  arise  from  land,  it  ia 
not  land  within  the  pariah.  Then  again  aa  to  the 
cnnetery  feea,  even  if  we  were  to  bold  that  they  are 
payable  In  respect  of  the  uae  of  the  cemetery,  the 
cemetery  ia  not  within  the  pariah.  The  only  point 
that  can  be  relied  on  ia  the  claim  to  the  fees  for  mar- 
riagea,  baptiama,  and  churchings,  which  take  place 
within  tbe  church  of  which  Mr.  Kirton  haa  the 
freehold.  Bat  the  caaes  clearly  show,  that  before 
lord  Hardwicke's  time  these  fees  were  paid  only  in 
napect  of  personal  aerrices,  and  indeed  before  his 
time  it  waa  not  to  be  argued  Qiat  th^  were  payable 
ia  nqnct  of  the  uae  of  tbe  cbnrA.  The  qneaUon 
then  ariaes,  whether  In  conaequeiice  of  Lord  Hard- 
wicke's Act  providing  that  some  of  these  cere- 
nioniea  ahall  take  place  within  the  chorch,  that  can 
be  said  to  have  made  tbe  fees  ariae  out  of  the 
church,  and  depend  more  on  tbe  use  of  the  church 
than  tb^  did  befme.  I  think  not.  The  payments 
aie  claimable  by  ewtom  for  personai  acta ;  thqr  are 
made  for  aerrioea  perfmaed  in  the  ehnich,  bnt  not 
fv  the  ose  of  the  church  as  anything  behwging  to 
it  Thus  th^  do  not  add  to  the  Tslue  of  the  land, 
ud  thus  the  claimant  has  not  shown  himself  to  be 
pOiiMicd  of  laoda  and  tenementa  of  the  ralue  of 
40t.  All  that  can  be  aaid  of  faim  is  that  he  has 
kn^  and  that  he  peifonna  aanrieea  on  it  wUdi 
Unic  him  in  40c.  On  thei*  gnnmda  I  dao  am  of 
qwon  that  the  decUon  of  the  nriiing  baiilater 
nmrt  baafilmied. 

SmMt  Serjt.,  aaked  for  costs. 

Dedthit  affirmed  mtA  eoatt  agaixtt 
the  i^eBaxt. 

Mtariott,  Jordan,  and  Cooper,  attorneys  for  appel- 
lant 

William  Gardimr,  attuney  for  the  rcapwdant. 


OOUBT  OF  EZOHSaUBB. 

SemttA  br  H.  Lnea  nd  1.  LmoMt,  Xava..  Saaiitaca- 

at-Law. 

JUoiuhjf,  Nov.  8. 

UaxnBD  V.  UoBRis. 

Steal;  axefcniya  Sab  of  liarta  to  jobber— Name  tidiel 
— TVoai/b*  Mtf  exeeaad  »  ftrow^l  to  lamwUd^  oj 
aominee —  Carrying  over  without  nomint^a  outAort^p — 
Bankn^a^  of  aoariaaa — Batyicatiem  itf  mAont^— 
B^mdiatum  of  iraiu/er — LiabiH^  of  jabber  to  i«- 
dewni^  vendor  fim  cbAu 

Oa  At  lilk  June  1366,  Oe  plaintiff't  hnkere  told  for 
MaitoAe  d^eadanij  a  joOber  on  tbe  Stoek  Exehang*, 
(mwy  0.  aui  G.  tbartt  (,IU.  paid  ip)  at  16^ 
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couat,  and  receiced/rom  the  defendant  a  name  ticket,, 
in  whidi  the  name  ofJB.S.  vm  imerted  aa  the  pur- 
iAaeer  at  eae^hthf  and  the  conaideration  staled  to  be 
2llOs.,wkerei^nthe  transfer  was  cov^kted,  hy  insert- 
ing therein  the  consideration  (2i  10«.)  and  the  name  of 
E.  S.  OS  the  purchaser,  in  accordance  with  the  ticket, 
and  wiu  executed  bv  the  phintiff  and  handed  by  bis 
brokers  to  P.  and  Co.,  the  London  brokers  of  E. 
bat  it  IPM  netier  ezeruted  bif  E.&,  w  sent  to  Ai«, 
nor  was  he  OMWe  that  any  tran^  had  been  exeatted; 
and  the  shares  remained  on  the  roister  in  the  plain- 
tiff's name  as  holder.  Prexiiouth  to  this,  on  the  29A 
April  1866,  E.  S.  had,  through  M.,  a  country  brtktr, 
instrucled  P.  and  Co.  to  purchase  for  him,  which  thof 
aceore^b/ did,  1000  0.  and  G.  shates  fortheaceount 
day  of  the  I6th  May.  'This  transaction  was  a  Mrs 
^teenlationendteparto/E.  S.,  and  he  never  intended  to 
take  a  transfar  to  himself,  as  was  known  from  die  first 
to  M.,  but  not  to  P.  and  Co.  until  ajier  the  purduae  toa» 
made  by  them,  and  shortly  be/ore  the  aceomt  day  of 
the  lath  May;  on  the  IQth  May  O.  and  G.  stepped 
payment,  and  £.  S.  was  of^tlied  to  by  M.  for  nutney 
to  take  up  the  shares,  or  to  carry  tbtm  over,  but  he  did 
not  pay  or  provide  any  money  for  that  purpose,  nor  did 
he  yiae  authority  to  M.  or  to  P.  and  Co.  to  carry  the 
shares  overhand  the  loth  Ma^;  nor  was  he  con- 
sulted by  them,  nor  did  he  do  or  say  amfthinq  further 
in  the  matter.  On  the  lAth  May  M.  wrote  to  P.  and 
Co.  informing  them  that  E.  S.  could  not  meet  his 
engagemente  as  r«arded  fAa  aAorsa,  oaif  that  M.  coidd 
not  meet  them  eimer,  and  therefore  auiiorimng  P.  and 
Co.  to  do  "  whatever  they  tho^ht  best."  Thereupon 
P.  and  Co.  carried  over  the  contract  in  r«p«ci  of 
a  portion  of  &e  said  1000  shares  to  the  then  next 
aasomit  day  on  the  SOth  May,  and  again  subsequentbf 
from  that  chiy  to  the  account  day  of  lith  June,  on 
laAicA  last  mentioned  day  they  gave  E.  S.'s  name  for 
twenty  of  these  shares,  by  means  of  the  before  men^ 
timed  name  tidost  wAuA  was  tAea  handed  by  the 
defendant  to  the  plaintiff's  broker*,  as  above  mea- 
tioned;  M.  being  aware  and  approving  of  what  P.  and 
Co.  had  so  done.  Two  calls  were  made  on  the  said 
shares  by  the  liquidators  in  Aug.  and  Oct.  1866 
respectively,  and  were  paid  by  tkt  plaintiff.  In  Oct, 
1866,  E.S.iita$  declared  bankng/l,  and  ike  plain- 
tiff' proved  for  the  amount  of  the  first  call,  on  whvA 
a  dividend  was  declared,  but  was  never  roMved  by 
him.  P.  and  Co.  proved  andreceivtd  a  dividend  on 
the  amount  of  the  purchase  money  of  the  1000  aAaraa, 
but  both  plaintiff  and  d^endant  were,  at  the  time  <^ 
the  bemiruptty  proceedings,  ignorant  of  '***J^*™5'?^" 
ttoned  transactions  between  E.  3.,  M^  aadP.  and  Uh 

in  an  action  by  the  plaintiff  to  reeauer  fmm  tU  defei^ 
dmt.  as  an  a  contract  ofindemniOf  as  pnrcbaser  ofm 
skaree,  the  amountpaid  <v  the  pkantiff  for  the  <imn 
mentioned  eetOst 

Hdd,  ihe  Court  of  ExOejua-  (JTeffjf,  C.  B.,  oarf 
Ouamea,  Piaott,  and  Cleasb^,  flfi),  gtving  judgment 
for  the  plaintiff  on  a  ^ctal  case,  that  the  sAares 
having  been  carrUd  over  from  the  15M  Jfoj/  without 
any  authority,  express  or  tmpHed,  from  E.  S.M  to 
dmng,  the  contract  was  la  an  end  to  Jar  a»  E.  S.w» 
concerned  on  thai  day;  and  Oat  the  cwifrort  V 
lith  June,  therefore,  was  not  binding  on  htm,  ana 
therefore  the  defendant,  not  having  given  to  the  pbanr 
tiff  a  contract  binding  on  E.  S.  as  the  ultimaie  pw^ 
dfoasr,  had  not  discharged  himself  from  the  responsibi- 
lity which,  by  the  usage  oJ  the  Slock  Exchange,  rests 
on  the  jMer,  under  such  circumstances,  as  the  par- 
chaser,  and  so  remained  UabU  to  imkmnify  Ae  p^in- 
tiff'aaaimt  the  calls,  according  to  Ae  rule  hid  dawa 
in  Mbzsted  v.  Paine  (la/  actiok),  20  L.  T.  Sep, 
N.S.Si;  L.Itsp.4Es.6li  SlL.J.ihEx. 

Beld,  edso,  that  neither  the  iddng  no  notice  ^E.S.of 
M'$  t^ipHeaiion  for  money  to  take  vp  or  carry  over  the 
thares,nw  the  proceedirys  in  bankruptt^  amounted  to 
a  rali^wn  by  E.S.  tf  theeanymg  oner  (Ae^e 
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on  the  lath  and  SOfA  Mag,  and  the  giving  ih  his 
name  on  the  Hlh  June,  or  bu  the  plaintiff  of  the 
accqitance  of"  such  name  as  that  of  tfte  achud  pur- 
duuer;  and  that  no  repudiation  of  the  trantfir  on 
the  part  of  E.  S.  vas  nectMary. 

Tlua  wst  a  apecial  case  stated  for  the  opinion  of 
(be  court  purauant  to  aa  order  of  Nisi  Faas,  dated 
tbe  28rd  Much  18G8. 

Tlie  acttoQ  vu  brought  to  recorer  from  the  de- 
fendant the  aam  of  4001^  and  interest,  the  amount 
of  two  calls  of  10^.  per  share  upon  twenty  shares  in 
Overend,  Gumej,  and  Co.  (Limited),  under  the  cir- 
munstances  hereinafter  set  forth. 

Hie  pleadings  are  annexed  to  and  form  part  of 
theoa«& 

The  cause  vas  set  down  for  trial,  at  the  Spring 
Astizflt  held  at  Kingston,  for  the  county  of  Surrey, 
on  Monday,  the  23rd  March  1868,  and  a  renlict  was 
entered  by  consent  for  the  plaintiff,  and  the  aboTe- 
mentioned  order  was  made  ;  and  it  was  agreed  that 
judgment  diould  be  entered  up  according  to  the 
opiuon  (rf  the  court  upon  the  following 

SpBOUL  CAfiE. 

1.  The  plaintiff  is  a  gentleman  residing  at  HuU,  in 
Twkshire,  and  the  defendant  is  a  stock  uid  share 
dealer  or  jobber,  and  is  a  member  of  the  Stock 
Exchange,  and  carries  on  business  on  the  London 
Stock  Exchange,  and  at  No.  2,  Hercules-passage, 
Old  Broad-street,  in  the  City  of  London. 

2.  The  plaintiff  was,  at  the  time  of  the  sale  to 
the  dtfendant  hereinafter  mentioned,  the  owner  and 
original  allottee  of  twenty  siuures  in  Overend,  Gur- 
ney,  and  Co.  (Limited),  for  which  he  paid  SOO/. 
These  sharea  were       ahares,  with  15/.  paid-iqi^ 

5.  Orerend,  Gumey,  and  Co.  stopped  payment  on 
the  10th  May  186f),  and  on  the  11th  of  the  following 
Jane  the  company  passed  a  resolution  to  wind-up 
TOluntarily,  and  on  the  22nd  June  1866  an  order 
was  made  by  KiodersI^,  V.C.  to  continue  the 
Tt^untary  liquidation  under  the  supervision  of  the 
Court  of  Chancery,  and  William  Tnrqnand  and 
Bobert  Palmer  Huding,  public  accountanta,  were 
appointed  the  liquidators. 

4.  Un  the  I8th  June  1866,  the  plaintiff  instructed 
hll  stockbrokera,  Measrs.  Sandeman,  Dobree,  and 
Co.,  to  sell  the  said  twenty  aharea  for  him,  and  on 
the  following  day,  the  14th  June,  Messrs.  Sandeman, 
and  Co.,  in  pursuance  of  their  inatructioot,  sold  to 
the  defendant  on  the  Stock  Exchange,  in  the  ordi- 
nary course  of  business  as  a  stockjobber,  the  said 
twenty  shares  at  16^  discount  per  share,  that  being 
the  market  price  of  the  day. 

6.  The  following  entry  of  the  sale  was  made  in 
Messrs.  Sandeman,  Dobree,  and  Co. 'a  bargain 
book:  «20  Overends,  16^,  June  U,  N.  Morris, 
E.  F.  Maxsted."  A'  similar  entry  being  also  made 
by  them  in  their  checking  book,  and  the  following 
entry  was  made  by  the  defendant  in  his  checking 
book:  "14th  June,  Orerend  Guraeys  20, Sandeman 
and  Co.,  IG^,  14th  June."  Messrs.  Sandeman  and 
Co.  handed  to  the  jdalntiff  the  following  account  or 
■old  note,  and  on  the  24th  June  1866  receired  from 
him  SU  6«.  in  payment 

2,  Bonl  Exchange  BoUdiiun,  London.  Ittb  Jum  1866. 

Shuaa,  151.  paid,  at  lei  dis  £30  0  0 

Aroko^   15  0 

'  £31  5  0 

TSoaoMiD.  HoRis.  Saxokmah,  Dobkkk  and  Co. 

6.  The  Sale  and  purchase  of  shares  on  the  Stock 
Exchange  is  either  for  cash,  in  which  case  ^e 
tnnsacUoa  Is  anpposed  to  be  settled  on  the  day  it  is 

entered  into,  or  for  "  the  account,"  the  "  account " 
being  a  day  fixed  by  the  committee  of  the  Stock 
Exchange  on  which  all  transactions  entered  into 
aince  the  preTions  account  are  completed  ;  and  the 
practice  of  the  Stock  Exchange  in  carrying  out  the 
truisBelion  ia  tUi:— The  broker  d  a  bv^,  who 


intends  to  become  a  transferee  of  share*,  draws  a 
ticket  stating  the  name  and  address  of  tiie  buyer, 
the  price  at  which  he  buys,  and  the  name  of  the 
buyer's  broker,  and  delivers  it  to  the  jobba, 
from  whom  he  has  purchased,  auch  jobber 
passes  it  on  to  the  person  from  whom  he  bsi 
purchased,  and  tibe  same  ticket  is  agdn  pmed 
on,  until  it  again  reaches  the  hands  of  the 
broker  for  the  original  seller.  This  broka  ^ 
cures  a  transfer  to  be  executed  by  luB  prindptl  in 
favour  of  the  ultimate  buyer,  or  person  naincd  io 
the  ticket.  On  the  day  on  which  the  purchase  it  to 
be  competed,  the  broker  for  the  ori^nal  teller 
takes  a  ticket,  and  a  transfer  of  the  ahares,  to  the 
broker  who  issued  the  ticket,  and  from  his  hand  re- 
ceives,  from  the  ultimate  buyer,  the  conaidentioa 
money  stated  on  tbe  ticket.  The  differences  b^ 
tween  the  amount  actually  paid,  and  the  pricei  of 
the  intermediate  bargains,  are  then  paid  and  tecnted 
\ty  the  sereral  jobbers  and  brokm  throo^  whom 
the  transaction  was  passed. 

7.  The  14th  June  1866,  Che  day  on  whidi  the 
plaintifTs  shares  were  sold  to  the  defendant,  vat 
the  first  "  account "  day  in  Orerend,  Gumey,  tod 
Ca  shares  for  that  montb,  and  the  df/endmt  oh  ikat 
dav  handed  to  Moan.  SaiuUman,  Dobree,  and  Ca^  (ie 
Jbmwiiuf  "  nana  tidxt:*' 

GonridsntfcmftKh. 
Ticfket  No.  472.  Twen^Orarend,  aimer.ndCo.AaHi 
Rt  one-elghtb  to  AbMrd  SmUh.  4tfSwioicK,  Jf.Ik 
Fat«T  and  Co..  75,  Old  Braad-rtreot,  mh  Jona  UN. 

fi.  Mesira.  Sandeman  and  Co.  filled  in  the  tnuute 
(tf  the  shues  1^  insertiDg  therein  die  s^  oxwde- 
ration,  and  the  name  of  the  said  Edward  South,  ia 
acccndance  with  the  abore-named  ticket,  whidi 
transfer  wu  dutg  executed  lig  the  plaintiff",  a  copjol 
the  transfer  as  filled  up  is  annexed,  and  marked  B. 

9.  On  the  18th  June  Messrs.  Sandeman  and  Co.,  in 
accordance  with  the  practice  of  the  Stock  Exchioge, 
banded  this  transfer  along  with  the  certiflcales  of 
the  shaiea,  and  the  said  name  ticket  to  lleon 
I^ter  and  Co.,  the  persons  whose  namea  appear  oa 
that  ticket  as  the  said  Edward  Smith'a  stockbroken, 
and  in  exchange  for  these  documents  received  from 
them  the  sum  of  21.  10*.,  being  the  coniideratiim 
stated  in  the  said  ticket,  which  amount  Ueasn. 
Sandeman  and  Co.  placed  to  the  credit  of  the  defen- 
dant, along  with  tiie  SOL  pi^ble  to  him  in 

of  the  aale  to  him  of  the  said  twenty  shaies,  bit 
the  Baid  transfer  wat  never  exeented  bjf  tie  taid  Edward 
Smith,  nor  sent  to  him,  nor  axu  As  aware  that  ow  Intw- 
Jer  to  him  had  been  executed,  and  the  phi*tiff^t  "oef 
remained  on  the  register  of  shares  in  Overend,  Gumey, 
and  Co.  as  holder  of  the  said  twenty  shares. 

10.  Tbe  said  Edward  Smith,  through  Edwaid 
Morgan,  a  broker,  at  NOTwich,  had  given  thi« 
orders  to  the  aaid  Meaars.  Pater  and  Co.,  dated 
respectively  19Ui,  26^  and  27th  April,  1866,  f« 
thepurchasein  the  whole  of  LOGO  shares  in  OreieDd, 
Gumey,  and  Co.,  at  the  market  price  of  tbe  dsy, 
for  the  account  of  the  15lh  May. 

11.  The  transaction,  so  far  as  the  aaid  Edwan 
BmiUi  WM  concerned,  was  a  mere  specnlatioB  in  thi 
rise  or  fall  of  the  market,  and  he  never  intended  tt 
take  a  transfer  of  die  laid  shares,  or  of  any  of 
himself  I  Ihu  teas  known  from  the  first  to  ^"'S"^ 
vas  not  known  to  Pater  and  Co.  vntH  ajter  Ike  p«n*** 
next  mentioned,  and  Pater  and  Co.  were  not  aware  *m 
Morgan's  principal  was  until  a  dag  or  two  brfin  I* 
said  loth  May,  and  after  all  the  shares  had  Ues /no- 
chased. 

12.  Until  Morgan  applied  to  Smith  for  moiwy.  - 
hereinafter  mentioned,  Morgan  believed  SffiitlL  to 
be  a  person  of  considerable  property. 

18.  Upon  the  receipt  of  the  said  orders, 
Pater  and  Co.  bought  shares,  in  aocordaBcemtb 
the  said  orders,  to  themimbeMn^lhe'whefeof 
The  contracti,  in  zeipect  of  a  poitiAr'of  the 
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1000  diares,  vere  closed  oa  the  said  1  Sth  May ;  the 
contracts  in  respect  of  another  x>ortioD  were  carried 
OTer  to  the  next  account  day,  the  SOth  May,  and 
from  that  day  again  to  the  folEowing  acconnt  day, 
namely,  the  Hth  Jane,  ander  the  circumstances 
mentioned  in  paragraphs  fourteen  and  seventeen. 

U.  After  the  said  purchase,  and  shortly  before  the 
10th  May,  the  said  Edward  Smith  was  applied  to  by 
his  said  broker,  Morgan,  to  fumiah  money  for  the 
purpose  of  either  talEing  ap  the  said  contracts,  or 
canying  them  orer,  the  market  hariag  gone  down 
aince  the  said  purchase. 

15.  The  said  JSdward  Smith  did  not  pay  the  con 
nderation  moneg  for  the  shares  which  were  so  pwf' 
(Aased  on  hta  beAatf,  or  for  any  of  than,  nor  did  he 
provide  any  of  the  money  so  required  for  taking  up  or 
carrying  over  the  said  contracts ;  he  did  not  give  any 
apresi  authority  either  to  Morgan  or  to  Pater  and  Co.  to 
carry  over  the  contracts^  or  anu  of  them  beyond  the  lath 
May;  he  u-as  not  consulted  o^  either  Morgan  or  Pater 
taa  Gt,  nor  did  As  do  anythmg  further  nt  the  matter 
after  being  applied  to  by  Ho^an  aa  mentioned  ia 
pt-agmph  U. 

16.  Messrs.  Fater  and  Co.,  on  the  Hth  May,  had 
beet  informed  by  Morgan  that  SmiA  was  Morgan't 
prtMi/w,  and  was  without  any  means  of  taking  op 
or  carrying  orer  the  contracts  for  the  sbaiee. 

17.  On  the  14th  Hay  1866,  Pater  and  Co.  rec^red 
I  letter  from  Morgan  in  the  foUowiiv  tenns : — 
"  Our  client  cannot  meet  his  engagement  as  r^arda 
the  1000  Orerende,  and  we  unfortunately  canoot 
meet  them,  therefore  toe  authorise  yoa  to  do  whatever 
ywt  think  best."  Oa  the  receipt  of  this  letter,  Fater 
tod  Co.  gave  Morgan's  name  for  680  of  the  1000 
•hBie«(o^  and  carried  orer  coDtrtcta  in  respect  of  120 
of  the  said  ihaies  to  snbiequent  aoeoaat  days  as 
before  mentioned. 

18.  On  the  account  day  of  June  H,  contracts  in 
TMpect  of  the  greater  portion  of  the  120  shares  being 
still  open,  Pater  and  and  Co.  gave  &nith's  name  for 
twenty  shares  by  means  of  thu  tictet  mentioned  in 
paragraph  7,  and  alM>  for  other  of  the  120  shares 
which  they  did  not  inceeed  in  carrying  orer  beyond 
the  acconnt  of  Jane  14.  Morgan  was  at  the  time 
aware  and  approved  of  their  doing  so. 

19.  There  is  no  custom  of  the  Stock  Exchange 
that,  in  case  of  a  purchase  of  shares  by  a  broker 
tot  a  principal,  for  the  next  acconnt,  the  broker 
naj,  without  express  mik  ority,  cany  the  ahues  over, 
if  the  principal  do  Dot  when  the  day  arrives,  give 
a  name  for  them,  or  provide  him  with  funds  lot 
talcing  them  up.  The  vsuai  and  proper  course  in  such 
a  case  is  for  the  broker  to  submit  to  have  the  shares 
sold  out  f^aiast  him  in  the  market  by  the  c^cial 
Inoker,  a  peraon  appointed  for  the  purpose  by  the 
committee  of  the  Stock  Exchange.  The  buyer  from 
the  official  broker  thereupon  gives  a  name,  and  the 
broker  of  the  defaolting  principal  pays  to  the  per- 
•on  from  whom  he  bou^t,  the  loss,  if  any,  occa- 
■ioned  by  the  transaction }  but  the  name  of  the 
defaulting  ^Indpal  does  not  appear  In  any  wi^  in 
the  market. 

20.  A  broker  ot  theLondon  Stock  Exchange,  who 
receive!  instructions  from  a  country  broker,  boks 
to  i/,e  latter  only,  and  not  to  the  client  of  the  country 
broker,  as  his  principal ;  but  there  is  vo  rule  or  custom 
of  the  Stock  Exchange  which  forbids  his  giving  tlte 
name  of  the  client  of  the  country  brokers  imosr  tkecir- 
omstances  mentioned  in  the  preceding  paragraphs  10 

21.  !nie  statement  of  the  practice  and  usage  of 
the  Stock  Exchange,  as  printed  in  the  report  of  the 
case  Grissellr,  Bristowe,  in  the  L.  Rep.  8  C.  P.  113, 
u  to  be  taken  for  the  purpose  of  this  case  to  be 
correct  and  to  form  part  of  this  case :  (See  report 
of  the  case  also  17  L.  T.  Rep.  M.  S.  564.)  

(o)  Bee  the  nport  of  the  esse  «C  Stmt  t.  Hnysn.  mtc 
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22. _£otb  the  plaintiff  and  the  defendant  were,  at 
the  time  of  the  proceedings  in  tlie  bankruptcy  of 
the  said  Edward  Smith  hereinafter  referred  to, 
altogether  ignorant  of  the  existence  of  the  above- 
mentioned  iransactiont  ftsfwssii  imithf  Morgan^  and" 
Pater  and  Co. 

23.  On  tke  20th  Aug.  the  liquidators  of  OTercnd, 
Gumey,  and  Co.  (Limited)  made  a  call  of  10^^  per 
ahjire,  payable  on  the  15th  Sept.,  and  the  plaintiff" 
paid  the  said  call  on  the  said  twenty  shares,  amount- 
ing to  200/.,  on  the  25th  Oct.  1866 ;  and  on  the 
10th  Jnne  1867  the  court  made  a  second  call  of  10/. 
per  share,  payable  on  the  2oth  June,  and  the 
plaintiff  paid  the  said  seoond  call,  amonnting  to  800^, 
on  the  26tb  Ang.  1867.  It  is  admitted  for  the  pur- 
poses of  this  case  that  both  calls  were  properly 
paid  by  the  plaintiff. 

24.  The  said  Edward  Smith,  the  alleged  trans- 
feree of  the  said  shares,  was  declared  bankrupt  on 
the  15th  Oct.  1866,  and  one  James  Pope  Kitchen,  as- 
r^resentiag  the  said  Aieesrs.  Pater  and  Co^  vra» 
subsequently  appointed  tbecreditore*  assignee. 

25.  The  plaintiff  afterwards,  on  the  21st  Jan. 
1867,  tendered  a  proof  against  tiie  estate  of  the  said 
Edward  Smith  for  200^,  the  amount  of  the  first  call 
of  10/.  per  share  on  the  said  twenty  shares  pud  by 
the  plaintiff.  The  proof  was  owosed  by  the  cre- 
ditors' assignee,  and  was,  in  the  first  instance* 
admitted  as  a  claim  only.  Tht  claim  was  after- 
wards, on  the  22Dd  Feb.  1867,  admitted  as  a  proof, 
but  without  prejudice  to  the  right  of  the  astignee* 
to  apply  to  expunge  the  same  if  so  advised. 

26.  The  plaintiff's  name  appears  in  the  list  of 
creditors  entitled  to  a  dividend  of  ad.  and  one- 
sixteenth  of  a  penny  on  200^,  that  is  to  4^  4«. 
declared  in  March  1867,  but  the  plaintiff  htu  never 
reeeioed  any  dividend  in  respect  «  the  said  proof. 
No  proof  in  rented  of  the  second  call  hereinbefore  men- 
tioned hat  been  tendered. 

27.  The  said  James  Pope  Kitchen  proved,  on 
b^alf  of  the  said  Messrs.  Pater  and  Co.,  against  the 
estate  of  the  said  Edward  Smith  for  tile  anm  of 
14,679/.  7s.  Sd.,  being  the  purchase-money  for  the  said 
1(KK)  shares,  and  the  said  Messrs.  Pater  and  Co.  received 
a  dividend  of  6d.  1-16  in  the  pound  upon  the  said  proof. 

28.  The  defendant  repudiates  all  liability  in 
respect  of  the  aaid  shares  sold  to  him,  and  haa 
refused  to  pay  the  plaintiff  the  amount  of  the  said 
calls,  or  to  indemnify  him. 

29.  The  [ffinted  ruin  of  the  Stock  Exchange  and 
the  memorandum  and  articles  of  association  of 
Ovetend,  Oumey,  and  Co.  (Limited),  may  be  re- 
ferred to  by  the  court  and  either  party  for  the  pur- 
pose of  .this  case. 

80.  The  correspondence  between  Morgan  and  hi* 
solicitor  (Mr.  Tillett)  on  the  one  side,  and  Pater 
and  Co.,  and  Kitdien,  who  represented  them,  on  the 
otiier  side,  Is  set  out  in  the  appendix,  and  mar  be 
referred  to  by  rither  party  on  the  argument  of  the 
case,  subject  to  any  objections  to  the  admissittitlty 
of  any  portion  of  it,  as  evidence  in  this  action. 

81.  The  court  is  to  be  at  liberty  to  make  any 
amendments  in  the  pleadings  on  (uch  terms  as  to 
the  court  shall  seem  proper,  and  also  to  draw  any 
inferences  of  fact. 

The  question  for  the  o^nloa  ot  the  court  Ii, 
whether  under  the  circumstances  above  stated  the 
defendant  is  liable  to  pay  the  amount  of  the  above 
calls  on  the  said  twenty  shares.  If  the  judgment  of 
the  court  is  In  favour  of  the  plaintiff,  then  judg- 
ment  is  to  be  entered  up  for  the  plaintiff  for  400/. 
and  interest  from  Uw  time  the  calls  were  paid  at  61. 
per  crat.  per  annum  and  costs :  if  the  judgment  of 
the  court  ia  in  favour  oi  the  defendant,  Uien  jndfr- 
ment  is  to  be  entered  np  for  the  defendant  vUh 
costs. 

The  following  extract,  from  the  coneapondence 
and  telegrams  set  out  In  the  appendix  to  the^^ue, 
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«nd  referred  to  in  the  argument  of  connsel  aqd  the 
judgmenta  of  the  court,  &re  materiftl. 

lltb  TUj  18B6.  Letter.— Horgtun  u>d  Co.  to  Pkter  and 
Oo. — "  We  hare  jaatm  (A.  jreaterdAf,  and  tmutor  of  flv« 
Overeoda,  aa  to  which  alLoald  hare  tbou^t,  nador  the 
(tfrcBinatanciea,  that  the  Bettleinent  lu  Orerend*  aa  to  curj- 
iog  over  or  otherwise  would  hare  to  be  poetpoied  till  next 
week.  Flaaae  let  u*  know  to-momw.  On*  lhm«and  of  Vtt 
Owrendt  an  boiuM  by  »nt  ma*,  «Ul  lappoA*  by  your  irtrw  ko 
Mnyinff  owr  eon  m  d<m«;  V  mi«t  taken  up.  via  h«ar  hit 
ten&n  may  b«  iadticed  to  owut  Fifm,  which  would  probably 
depend  mai3a  npon  whether  Overenda  do  or  do  not  resame 
bneitiaaB.  It  U  oonildentlr  expected  here  (Notwich)  that 
ther  will  do  so,  and  that  the  •oaprawiim  is  odIt  lamponrr. 
Kajne  for  the  odd  twentjr,  or  we  will  send  joa  to-mtncrow  if 
neoeraarr.   Theponic  hot  hevn  truly  feaTfui. 

aama  data.  Letter  — Puter  and  Co.  to  Korgm.— "  We 
7U>te  hj  jowe  wire to-darthat  yon  would aend Inatnictiona aa 
to  Qume;B  to-night.  Wa  (ear  we  ahall  have  to  take  up  the 
lAiole  or  nearly  so,  and,  if  so,  uniBt  of  courae  ask  ;oa  to  let 
OS  hare  a  credit  here  not  later  than  Tnesdar  morning,  and 
if  any  are  eantod  over,  please  send  the  dlfdnraaoe  on  tJ>am 
directly." 

I2th  May  1SS6.  Tel^ram.— Horgan  to  Fater.— "  Should 
have  wired  toonar,  but  occuTded  in  the  matter.  Xott  deeply 
^iritved  ta  jtad  bay«r  eaa  de  notniiig  without  tungUmed  from  hu 
ianiktn.  If  Orerenda  open  again,  they  may  poaaibly  take  the 
whole  up  for  Mm.  Buyer,  within  the  year,  waa  worth 
8O,O0M.  or  40,0001,,  and  we  Mliere  he  waa  at  data  of  tian- 
aaotdoa.  Haa  aUU  lacga  iaoome  from  profaaakm.  He  hoa 
JtKrfuUti  ondJhiudwlfNUii  deeewei  at." 

8aniadat«,  Letter.— UorgantoPater.— "Our  clientoan- 
not  meet  hi*  ensagementa  as  regards  the  1000  Orereads,  and 
IPS  nnfortnnateV  eautot  meet  them  ■Ourefort  w  authoriM 
yon  to  do  tphainar  voh  thivi  beat,  Mr.  Brown  will  expiain  the 
reaaoaa  for  our  not  writing  more  fully." 

■  14th  1988.  Letter.— Korgan  to  Pater.—"  The  tzana- 
aettoB,  BO  tarBathebweriseonceraed,icnoUiingtit«r«iMrl«M 
than  a  Dina})Ua  neiadi^  and  he  ahall  be  dealt  with  aooord- 
Insly.  Hy  acdloitor  tmuka  it  oomea  legally  ao  entirely 
within  the  term  I  have  need,  that  he  shall  be  able  to  make 
him  aet  aalda  a  larger  portion  of  hie  income  to  meet  his 
liafalUty  to  na.  The  biatory  of  the  transaction  ia  this,"  ice. 

Same  date.  Letter.— Pater  to  Morgan.—"  We  hare  been 
compelled  to-day  to  peas  yournanw  (or  900  oftheGumeys, 
as  we  oonJd  not  SBUthem<maoah(»tanotioe,nnd,  bealdes, 
that  would  Invalra  an  fanaMnaa  aaaUoe^  whloh  nalthar 
roar  diaat,  nor  yourwll  nor  oorselTea,  are  in  a  poaitioa  to 


Uth  May,  1866.  Telagiun.—Honnui'a  solicitor  to  Fater 
aad  Go.—"  Morgan  hae  plaoed  your  letter  of  tiie  14th  in  my 
hand.  I  must  reqaest  taat  Morgan's  name  be  immediately 
withdrawn  in  resMot  at  all  the  0  wesds,  and  Mward  Smiii, 
^Honnah,  KiX.bsaiibaiaaM.  X  am  rMpoUlUa  ftnr  this 
adrioe." 

Baaoe  date.  Latter  from  aama  to  same.— "X  amdseddedly 
«t  oplnloa  that  SmlUi's  name  uaat  ba  nawad,  and  most 
obteot  against  Morgan's  name  being  used.'' 

ekune  dato.  Letter.- Pater  and  Co.  to  Morgan.— "We 
were  sarnrlaed  and  pained  atreoeiTing  a  moaaage  from  your 
aoUoitor  that  fOd  refoaed  to  allow  aa  your  name  for  the 
SBO  Qonieys,  though  you  had  givtn  our  Mr.  BmtM  a  wrtttaa 
MMoriiy  to  do  wJmt  icu  belt  for  oil  our  tnt«ml*." 

•ti  June.  1866.  Morgan  to  Pater  and  Co.—"  Inraferenee 
to  yoma  of  the  let  inst.,  it  appears  to  na,  as  regarda  Dr. 
Smith,  he  ia  not  in  a  ^oaition  to  free  hiatseU  from  bis 
liabilities.  The  tnnaaotum  w  tvch  a  awiiuUinf  chaneter 
Out  if  he  voM  appoeed  he  vxxild  e«rtainlv  not,  ie«  imagine,  get 
JtMMrit/loata;  and  the  Bankruptcy  Court,  we  ap^r«ibend, 
would  put  htei  in  no  better  position  Uiaa  be  ia  now  in," 

mh  June,  18fi6.  Letter.— Pater  uid  Co.  to  Morgan.— 
"  We  have  carried  over  thir^  of  the  100  Qumeys  still  open, 
aaiwa  are  afraid  we  sbali  have  to  pass  Dr.  ftnith's  name 
te  thsan,  or  ygnrs." 

The  pUinttlf^  pdnti  for  argament :  First,  that  li 
the  dctmdant  was  the  orij^nal  purchaser  of  the 
•hares  from  the  plaintiff  he  is  bound  to  indemnify 
tiiepUiDtiff  against  all  fatarc  liabilities  upon  them. 
SeeondIy,tltat  the  defendant  was  bound  to  f  omirti  the 
pUotiff  with  the  name  of  a  bon£  Jide  and  reeponaible 
parchaaer  for  the  sharea,  or  to  take  them  himMlf ; 
and  that  in  the  absence  of  his  doing  to  be  is  liaUe 
to  indemnify  the  plaintiff  against  snbseqaent  calls. 
lUrdly,  that  no  transfer  of  the  shares  hariag  been 
ever  accepted  by  the  defendant's  nominee  the  de- 
fendant remains  liable  to  the  plaintiff.  Foarthly, 
that  the  defendant  had  no  power  authority  to 
paw  the  name  of  Snith  aa  the  purchawr,  as  Smltii 
nvrer  did  in  fact  become  the  p«TiAaeer  or  trans- 
fefee  of  the  shares  in  qoeetion.  Fifthly,  that  no- 
thioft  has  taken  place  to  direst  the  defendant  oT  his 
oriRiiial  and  primary  liability  to  indemnify  the 
pUaliC  agaliMt  further  Ual^ty  on  the  said 


The  defendant's  points  for  argammt:  tint,  that 
the  defendant  is  not  liable  for  tiie  amount  of  the 
call,  as  the  contract  for  the  pordiase  of  the  twenty 
shares  referred  to  in  the  case  was  made  by  him  ai  a 
jobber  in  his  regular  course  of  business,  in  accotd- 
ance  with  the  usages  and  customs  of  the  Loodoa 
Stock-Exchange.  Secondly,  and  also  for  that  the 
pluntiff  accepted  the  defendant's  ntHunee  ss  a 
transferee,  and  executed  a  transfer  of  the  said  sbaies 
to  such  nominee,  which  was  reoeiveil  and  accepted  by 
him.  Thirdly,  and  also  for  that  the  plaintiff  for  the 
amount  of  the  calls  paid  by  him  proved  aguott  the 
estate  of  such  transferee  after  such  transferee  bad 
been  adjudicated  a  bankrupt  Fourthly,  that  it 
appears  npon  the  case  ttat  the  defendant  had  done 
ererything  that  he  was  under  any  liability  to  da, 
with  reepectto  the  twenty  shares  referred  to  ia  the 
case  when  the  call  was  made,  and  that  it  does  not 
appear  by  any  statementio  the  case,  that  the  defen- 
dant has  incurred  any  liability  to  pay  to  the  plaintiff 
the  amount  of  the  call,  or  to  show  that  the  piaiatiff 
is  entitled  to  recover  from  the  defendant  any  pait 
of  the  amount  paid  bj  the  plaintiff  in  respect  of  the 
said  call. 

Potbeky  Q.  C.  (with  him  Wafkin  WUUami)  for 
the  plaiotiff.—'nie  rights  and  liatulitiea  of  South 
and  of  the  defendant  also  were  detomincd  on 
the  ISth  May,  and  it  is  clear  that  SodUi,  who 
is  now  put  forward  by  the  defendant  u  liaUe, 
would,  by  reason  of  the  difference  in  the  price  of 
the  shares,  be  prejudiced  by  the  carrying  orer  from 
that  date  to  the  14th  June.  MoreoTer,  Morgan  had 
no  authority  from  Smith  for  so  carrying  them  oror, 
bnt  it  was  done  by  Morgan  and  Pater  withont 
authority  for  the  purpose  of  staving  off  the  eril 
day  from  themselves.  Paragraph  20  wilt  be  rdicd 
on  by  the  defendant,  and  it  is  not  denied  on  fte 
plaintiff's  part  tiut  the  custom  there  mentioned  may 
be  a  wholesome  one  in  any  question  as  to  commii- 
sion  between  a  town  and  country  broker,  but  it  has 
no  bearing  on  the  question  in  this  case.  T\»  name 
siTen  as  the  ultimate  purdiaser  must  be  that  of  a 
honik  Jide  purchaser,  and  when  Smith's  name  wtt 
giren  he  was  iwt  a  purchaser ;  true  he  was  origi- 
nally a  purchaser  for  the  15th  May,  but  hariag 
giren  no  authority  to  carry  over,  his  liability  as 
purchaser  ceased  ou  the  15th  M'ay.  For  that,  the 
decision  of  this  coart  In  the  first  action  of  J/oafea 
T.  Paine,  20  L.  T.  Rep.  K.  S.  34 ;  L.  Ben.  4  Ex.  81  i 
38  L.  J.  41,  Ex.,  is  an  authority.  Lookmg  at  the 
question  in  tbe  light  of  the  decisions  in  the  Ex- 
chequer Chamber,  in  GrisxU  r.  Brwtawe,  19  L.  T. 
Rot.  N.  8.  390 ;  L.  Eep.  4  C.  P.  86 ;  88  L.  J.  10, 
C.  P.,  and  by  Lord  Cairns  L.  C,  in  Coisi  t.  Bnsbxet^ 
19  L.  T.  Rqp.  N.  S.  405;  L.  Rep.  4  Ch.  App.  S;  M 
L.  J.  Bl,  Ch.,  the  altematiTC  custom  is  for  the 
Iwoker  to  give  dther  bis  own  name  or  that  of  a 
real  purchaser.  Whatever  name  ia  put  in  the  tick^ 
through  whatever  channel  or  number  of  broken  it 
may  come,  the  name  ultimately  girea  must  be  that  of 
the  real  purchaser,  so  that  it  is  a  binding  contract  oo 
him  to  take  these  shares.  But  on  the  14tb  Jon^ 
when  his  name  was  given.  Smith  was  not  a  pM- 
chaser.  Tbe  corre^Mudence,  set  out  in  the  appendix 
to  the  case,  between  Morgan  and  Pater  shows  tbe 
nature  of  the  transaction  as  regards  Smith  between 
them  and  him.  Under  no  circamstances  can  Smith  be 
considered  a  buyer,  lha  decisions  in  CWiasB  v. 
Briatowe,  in  the  Exchequer  Chamber  (vAi  nq>.),  «■» 
Coles  V.  ^'stoiM^  in  Chancery  («W  «ip.\  do  not 
govern  the  present  case,  which,  as  wellas  MaxsUdr. 
PaaUt  No.  1  (ail  si7».),  is  disttngnishable  flierefrom. 
Without  some  such  limitation  of  tbe  rule  as  to  we 
liability  attached  to  the  name  handed  in  as  the 
buyer,  as  is  found  in  Maxsted  v.  jRatas  (Na  1^  there 
wmild  be  no  protection  againsCa  aaaa'a  beiu  hew 
liable  for  an  indefinite  period^-^l 
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ficti  in  Maxstedv.  Paint  (No.  1),  (vbi  mp),  which  go 
beyond  the  preient  case,  but  the  goreroing  fact 
then  was,  as  in  the  preeeot  case,  tbe  carrying  over 
withoat  aatbority.    With  regard  to  the  plaintiff's 

ETiDgagainstSmith'testatc,  vhichwill  be  relied  on 
tbe  defmdant,  he  did  it  in  ignorance  of  the  facts. 
\  he  has  receired  do  dividend,  and  has  since 
vitbdrawn.  A  man  proving  against  the  estate  of  a 
pcTMn  called  '*  George  Jones,"  and  finding  out 
tftenrards  that  it  was  not  the  "  George  Jones  "  who 
ITU  his  debtor,  would  not  be  estopped  from  after- 
wards proving  against  the  right  "  George  Jones." 
So  here,  Smith  turns  out  not  to  be  a  person  liable  to 
tbe  plaintiff,  and  tbe  Utter,  tha«fore,  cannot  be 
answered  by  the  doctrine  of  election.  It  was  a  mU- 
Uke  of  facts  and  not  of  law.  The  plaintiff,  it  is 
sttlmitted,  is  entitled  to  be  indemnifled  b^  the  de- 
feadant  against  the  calls. 

MeltiA,  Q.C.  for  the  defendant. — ^The  real  ques- 
tion is,  did  Smith  authorin  the  name  ticket,  and 
WH  be  then  »  purchaser?  Not  snch  a  purchaser 
probably,  as  the  plaintiff  was  bound  to  accept  had 
he  objected  ;  because,  doubtless,  if  the  plaintiff's 
broker  bad  inquired  into  the  bansaction  daring 
the  ten  days  flowed  by  the  rules  of  the  Stock 
Exdiange^  it  may  be  the  plaintiff  would  have 
objected  and  would  not  have  been  bonnd  to  execute 
the  transfer  to  Smith ;  bat  he  haa  executed  and 
delivered  it,  and  it  was  subsequently  acted  on  by  all 
partiSB  M  a  ralid  transfer.  The  plaintiff  acted  on 
it  by  proving  against  Smith's  estate  for  the  first 
calls,  and  Fater  and  Co.  by  proving  for  the  pur- 
diise  money ;  and  neither  Smith  nor  his  assignees, 
nor  any  of  the  creditors^  have  made  any  objection 
to  dte  tnuutetion,  but  all  was  carried  out  on  the 
tHomption  that  the  transfer  was  valid.  Were 
Ormod  and  Gurneys  to  be  re-established,  and  these 
■hsies  to  bec(»ne  highly  valuable,  neither  tbe  plain- 
tiff who  had  execated  the  transfer  and  proved  for 
tiia  odl,  nor  the  defendant  who  had  given  in  Smith's 
mme  ooold  lay  that  either  Smith  or  his  assignees 
wire  not  oititled  to  the  shares,  and  to  all  profits 
■ecming  or  arising  from  them.  It  ii  now  too  late, 
therefore,  for  tbe  plaintiff  to  fall  back  npon  or  to 
Bet  up  a  claim  against  the  defendant :  the  transaction 
u  to  the  jobber  baa  been  completed.  All  that  tbe 
jobber  agrees  to  do  is  to  find  a  proper  purchaser, 
■ad  if  he  Kiree  in  tbe  name  of  one,  and  the  transfer 
is  executed  widiout  inqoiry,  and  is  not  repudiated 
Jif  the  transferee,  the  matter  is  at  an  end.  [Kellt, 
C  B.— AU  that  may  be  conceded,  hut  it  comes  at 
iut  to  the  question  ia  the  special  case,  was  there 
any  authority  by  Smith  to  we  defendant  to  make 
Soith  liable  as  the  ultimate  purchaser  of  these 
States  on  the  14th  Jane?]  The  shares  having  been 
bonght  originally  by  Smith's  order  for  tbe  15th 
Uay,  the  crash  occurred  before  that  day  arrived, 
when  the  money  must  bare  been  provided  by  some- 
body, or  tbe  shares  would  have  been  lost  or  sold  at  an 
enormoQs  loss.  Neither  Smith,  Morgan,  nor  Fater 
coold  find  the  money  for  the  16th  May.  Smith,  on 
bring  applied  to  for  it,  does  the  most  nataral  and 
wisest  ttdng  in  his  position,  namely,  nothing ;  he 
ndtber  sends  money  nor  instractions,  but  is  nient. 
A  purchaser  by  his  own  order  cannot  so  escape  from 
his  liability.  As  Smith  neither  sent  money  nor  in- 
■tractioDt,  and  neither  Morgan  nor  Fater  could  find 
it,  Morgan,  Smith's  broker,  gave  instructions  to  Pater 
to  carry  tt»se  shares  over.  Can  this  be  said  then  to  be 
entirely  without  authority?  The  first  case  of  Maxsted 

Paint  (jubi  ttip.')  differs  from  the  present  case  in 
two  respects ;  firsL  there  was  there  no  transferee 
or  purchaser  at  all,  whilst  here  Smith  was  the 
otigiiial  purchaser  by  his  own  orders ;  and, 
KGoodly,  there  was  there  a  direct  repudiation  of  the 
transfer  by  Maxwell,  whilst  here  Smith  has  never 
'Vadiated  at  aU.  The  second  case  of  Maxtled  r. 


Paine,  20  L.  T.  Rep.  N.  S.  748  j  L.  Bep.  4  Ex.  208; 
88  L.  X'l29,  Ex.,  is  a  direct  authority  that,  if  the 
seller  accepts  the  transferee  and  does  not  repudiate 
tbe  contract,  though  he  might  have  done  so  at  tbe 
time,  he  cannot  afterwards  fall  back  upon  the 
broker.  By  executing  the  transfer  the  seller,  as  waa 
put  by  Cockburn,  C.  J.  in  the  Exchequer  Chamber 
in  GrisaeR  v.  Bristowe  (abi  nip.),  deprives  himself  of 
the  power  of  delivering  tbe  shares  to  the  jobber. 
The  shares  are  now  vested  In  Smith  or  his  assig- 
nees, for  good  or  evil,  and  the  plaintiff  cannot 
transfer  the  beneficial  interest  in  them  to  tbe  de- 
fendant. That  is  the  test  It  is  too  late  now  for 
Smith  to  XBpndiate.  His  conduct  at  the  time  waa 
an  impUed  authority,  and  his  aubsequent  bank- 
ruptcy  a  ntiflcation  of  it.  It  is  submitted  first 
that  there  was  originally  a  sufBcient  authority  hj 
Smith  for  the  purchase,  and,  under  the  circum- 
stances, an  implied  authority  to  the  broker  to  deal 
with  the  shares  In  the  but  way  for  his  own  protec- 
tion, as  between  him  and  the  person  girinB  th» 
original  order,  and  so  a  suflScient  anthority  as 
against  Smith  for  carrying  them  over.  And» 
secondly,  if  there  were  not  an  authority  originally^ 
yet  he  had  allowed  himself  to  be  made  bankmpt  on 
the  footing  of  these  transfers  being  valid,  and 
had  allowed  the  call  and  the  price  of  the  original 
pnrdiaBft-iiioney  to  be  proredfor  against  his  estate, 
and  had  not,  np  to  this  momenta  repudiated  any 
part  of  the  transaction,  and  it  would  now  be  too  late 
to  do  so ;  and  the  beneficial  interest  having  passed 
to  Smith,  a  purchaser  has  been  procured  with  the 
plaintifTs  consent,  and  it  is  now  too  late  for  him 
to  bring  this  action  against  the  defendant.  H» 
dtedalso 

PdfM  T.  Butehtnsofi,  before  the  Lords  Jostiods* 
18  L.  T.  Bw.  N.  S.  880  i  L.  Bep.  3  Ch.  App. 
988  i  87L.jr4e5,Ch. 

Aflba^  Q*  C.  mH  not  caUed  on  to  reply. 

Kh.lt,  C.B.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  Judgment  of  the  court.  Tbe  plain- 
tiff had  entered  into  a  contract  with  the  defendant 
for  the  sale  to  him  of  twenty  shares  in  the  Overend 
and  Gumey  company,  and  the  contract  took  place, 
and  was  to  be  executed  and  carried  into  effect  on  the 
Uth  June.  The  plaintiff  having  sold  tbe  shares  to 
the  defendant,  and  the  defendant  having  purchased 
them  tiie  plaintiff,  became,  upon  the  authority 
of  decisions  both  in  the  Exchequer  Chamber  and  in 
the  Court  of  Chancery,  bound  to  indemnify  the 
plaintiff,  the  seller,  against  any  calls  which  might 
tliereafter  be  made.  Two  calls  have  been  made 
since  this  contract  was  entered  into,  and  tbe  plain- 
tiff has  been  called  upon  under  them  to  the 
sums  of  money  spedfled  in  the  case,  and  this  action 
is  brought  to  recover  back  those  sums  from  tbe 
defendant,  as  tbe  purchaser  of  the  shares.  Upon 
the  facts,  so  far  as  I  have  now  stated  them,  he,  having 
been  the  purchaser  of  those  shares,  is  no  doubt 
iMund  to  indemnify  the  plaintiff  against  these  calls, 
and  the  ^hitiff  therefore  is  entitied  to  judgment. 
But  it  is  contended  on  the  part  of  ttie  defendant 
that,  although  he  was  the  original  purchaser  of  the 
shares,  yet  under  and  aeco^ing  to  the  usage  of 
the  Stock  Exchange  he  has  given  in  the  name 
of  another  person,  in  due  time  on  the  name 
day,  and  therefore  that  person  has  become  liable 
to  tbe  claim  of  the  pUtntiff,  and  that  h^  the 
defendant,  is  discharged.  Now  the  custom  U  in 
effect  this,  that  if  the  purchaser  of  shares  within 
the  time  when  the  contract  is  to  be  carried 
into  effect,  and  the  shares  transferred  by  the 
seller,  and  accepted  by  the  purchaser,  gives  in  the 
name  of  another  person  as  the  ultimate  purchaser, 
with  the  anthority  of  that  other  person?  »dthat 
other  person  is  accepted  by  th^^eUerii^Xhitollb^M. 
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inircbuer,  the  jobber  or  the  original  pan^nyier  it 
discharged.  Has  this  been  done  in  this  caae  7  The 
circumstaDces  of  the  case  are  these.  First,  nega- 
tively, Dr.  Smith  whose  name  vas  gtren.  certainly 
never  authorised  the  defendant  to  purchase  any 
ehares  or  to  give  in  his  name  as  the  purchaser  of  any 
chareii,  on  the  14th  Jiuie;  he  never,  directly  or 
indirectly,  anthoriaed  the  defendant  to  enter  Into  the 
contract,  for  bis  benefit  or  on  his  behalf,  vhich  the 
defendant  has  entered  into  vith  the  pUintifC ;  but 
what  he  did  was  this ;  In  the  month  of  April  he 
authorised  one  Morgan,  a  broker  at  Norwich,  and 
Morgan  authorised  Pater,  his  London  broker,  and 
it  may  be  taken,  if  neceasaiy,  that  fater  had 
aaiboiued  the  defendant,  to  conbvct  fof  the  par- 
chase  of  a  thousand  shares  of  Orerend,  Ourney,  and 
Co.,  for  the  then  next  account  day,  which  was  the 
15th  May;  and  there  can  be  no  doubt  that  if,  on 
the  15th  May,  it  turned  out  that  the  plaintiff  had 
been  the  seller  of  any  or  all  of  these  shares,  and 
that  the  defendant  had  on  that  day  given  in  the  name 
of  Smith,  and  the  plaintiff  bad  accepted  that  name 
as  the  purchaser,  Smith  would  have  been  bound  to 
complete  that  purchase  and  accept  the  transfer; 
and  if  he  had  been  unable  to  pay  the  porchase- 
inoney,  or  had  refused  to  accept  the  transfer,  still  he 
would  have  been  liable  at  law  to  be  deemed  the 
purchaser,  and  liable  from  that  time  frath  to 
indemnify  the  plaintiff  against  any  calls  which 
might  be  made  in  respect  of  the  shares  so 
purchased.  But  it  turned  out  on  the  I5th  May, 
the  account-day,  and  when  the  liability  of 
Smith  accrued  to  accept  the  1000  sharvs  which 
had  been  purchased  on  bis  behalf,  that  he 
was  unable  to  find  the  money,  and  Morgan  gave 
certain  instructions  to  Pater  and  Co.,  and  some 
communication  or  other  seems  to  have  been  made  to 
the  brokers  of  the  seller  of  the  1000  shares  which 
had  been  purchased,  under  which  a  settlement  took 
place  (to  which  it  is  unnecessary  to  refer)  of,  I  think, 
880  shares.  But  as  to  120  of  the  shares,  the  con- 
tract was  carried  on,  or  forward  as  it  is  called, 
according  to  the  usage  of  the  Stock  Exchange, 
until  the  30th  May,  and  then  again  until  the  I4th 
June,  when  the  shiu«s  in  question  were  ready  to  be 
transferred  by  the  plaintiff  into  the  name  of  Smith. 
Now,  in  order  to  discharge  the  defendant  from  the 
performance  of  the  contract  into  which  he  had 
entered,  two  circumstances  must  concur.  First  of 
all,  having  given  in  tiie  name  Smith,  Smith  must 
have  been  accepted  and  adopted  by  the  jd^tiff  as 
the  ultimate  purchaser  of  the  Mares,  and  that 
appears  to  have  taken  place — it  is  unnecessary  to 
cocsidor  what  steps  might  have  been  taken  during 
the  ten  days  either  to  object  to  or  reject  the  pro- 
posed ultimate  purchaser.  Here,  without  availing 
himself  of  any  such  custom  or  privilege,  the  pluntiff 
at  once  appears  to  have  accepted  Smith  as  the  pur- 
chaser, and  to  have  executed  the  transfer  to  him. 
But  the  other  circumstance  which  must  occur  in  a 
case  like  this  to  entitle  the  plaintiff  to  treat  the 
nominee  as  the  purchaser,  is  that  the  nominee, 
who  is  sought  to  be  treated  as  the  ultimate 
Pjurchaser,  must  have  given  the  requisite  autho- 
rity to  the  broker  or  jobber,  to  pve  in  his 
name  as  the  ultimate  punmaser,  under  the 
contract  which  has  been  entered  into  with  the 
seller.  Has  that  been  done?  Clearly  it  was  not 
done.  No  authority  had  been  given  to  enter  into  a 
contract  to  be  ocecuted  on  the  Uth  June;  an 
authority  had  been  given  and  was  executed  to  put- 
chase,  on  behalf  of  Smith,  the  1000  shares,  but  it 
was  for  the  15th  May.  On  the  1 6th  May,  what 
were  the  rights  and  liabilities  of  the  parties  ?  The 
broker  or  the  jobber  who  represented  Smith,  had  a 
right  to  call  upon  Smith  to  pay  the  price  of  the 
shares  and  to  accept  the  transfer,  and,  if  he  was 
unable  to  do  so,  or  refused  to  do  to,  then,  according 


to  the  usi^  of  the  Stock  Exchange,  the  broker  or 
jobber,  or  the  representative  of  Smith,  was  enKtled 
to  take  the  shares.   He  should  have  allowed  tbe 
seller  to  sell  the  shares  as  against  him,  to  me  the 
language  of  the  Stock  Exchange,  and  the  person 
who  is  called  the  "  official  broker  "  to  become  the 
purchaser ;  then  the  nominee,  who  has  pven  the 
authority  for  tbe  shares  to  be  purchased  in  Us 
name,  would  have  become  liable  upon  that  isle,  or 
upon  the  resale  of  tbe  ahares  as  against  the  par- 
chaser,  to  make  good  to  the  seller,  or  the  jobbaot 
broker,  the  difference  between  the  price  which  he 
had  contracted  to  pay  and  the  price  which  had  ben 
realised  by  tbe  sale.  This  custom  wu  disr^tariel 
Ko  sale  of  the  shares  ai  against  the  defoidant,  or  u 
against  the  broker  or  jobber  (tf  Smith,  or  ai 
against  Smith  liimself,  took  place  accordiag  to 
the  custom,  or  in  any  other  way.    Bat  what 
was    done    was    this,    the    representative  of 
Smith  took  upon  himself  to  carry  forward  the 
cmtract  from,  tiie  16tb  Hay  to  the  80th  May,  and 
afterwards  fe>m  the  ItOth  May  to  tbe  I4th  Jme. 
If  Smith  had  anthorised  him  to  do  this.  Smith 
would  have  been  liable  on  tbe  80th  May,  or  aguD 
on  the  14th  June,  to  accept  the  transfer,  and  ia  all 
respects  to  execute  the  contract  as  purchaser,  and 
to  carry  it  into  effect ;  but  he  has  given  no  sncb 
antbui^,  and  it  seems  to  me  manifest  that  to  bold 
that  he  became  liable  to  accept  the  purchase  and  the 
transfer,  and  to  become  the  purchaser  or  to  pay  t)M 
difference  upon  the|  14th  Jun^  would  be  in  iinet 
derogation  of  the  contract  into  which  he  htd 
entered ;  and  would  expose  him  to  a  liability  whic^ 
he  had  never  incurred,  the  liability  to  allow  tbe 
ahares  to  be  sold  as  ^^inst  him  oa  the  Uth  June. 
Jnst  let  us  see  what  would  be  the  effect  of  a  trau* 
action  of  this  nature,  if  Smith  were  bound  by  it, 
having  given  no  authority  to  carry  forward  the 
contract  from  the  I5th  May  against  the  usual  nile, 
or  indeed  to  make  any  contract,  or  to  cany  so; 
contract  into  effect   except  one  im  the 
May.  Let  us  suppose  that  Smith  had  orij^sl^ 
contracted  for  the  purchase  at  ISL  a  share.  On  m 
IStii  May,  according  to  the  usage  of  the  SioA. 
Exchange,  the  shares  might  have  been  sold  ^iiaiost 
him,  and  they  would  on  that  day  hare  sold  for  1^ 
that  is  14/.  discount;  there  are  several  prices 
mentioned,  but  I  will  take  it,  in  this  case,  that 
the  ^res  might  then  have  been  sold  at  14^ 
discount,  or  in  other  words,  at  If.  a  share,  and 
the  loss  of  Smith  upon  that  transaction  would 
have  been  the  14^  a  share^  namely,  the  diff^ence 
between  the  IBL  per  share  contract  price  and  the  M  a 
share  realised  upon  the  sale  of  the  shares  that  day. 
When  we  arrive  at  the  Uth  June  the  shares  woe 
not  only  at  a  discount  of  15/.,  the  oii^nil  price 
at  par,  but  they  were  at  a  f  urthn  discennt  of 
SOs.  a  share.   The  loss,  conaequently,  upon  tbe  lOQO 
shares  of  Smith,  if  he  had  been  bound  to  cany 
the  contract  into  effect,  as  the  ultimate  purchaser 
on  the  Uth  June,  or  to  allow  the  shares  to  be  scU 
agunsthim,  woold  have  been  2L  10s.  a  share,  instead 
of  U,  to  which  alone  he  would  have  been  liable  sad 
hare  been  tbe  loser  of  on  the  15th  M^.   It  is  im- 
possible, to  say  that  thia,  having  been  done  withtnt 
Smith's   authority,   is  a  contract  binding  _  upa 
him,  and  it  is  only  by  giving  to  tbe  pisintiff,  the 
seller,  a  contract  binding  upon  Smith  as  the  ulti- 
mate purchaser  that  the  defendant,  the  real  and 
original  purchaser,  can  be  discharged.   Hiat  iiises 
the  question  whether,  upon  the  whole  of  the  fietl 
here,  Smith  can  bedeemed  to  bare  given  any  Mtho- 
rity  to  the  broker,  or  jobber,  or  whoever  represooiea 
him  on  the  occaaion,  to  cany  forward  the  contract 
from  the  ISth  May  to  the  80th,  and  from  thence  to 
the  I4th  June?    Now,  in  the  first  place,  it  iso- 
pressly  found  by  the  case  that,  although  it  is  ta^ 
usage  of  the  Stock  Exchange  that,^>tbeaeconnt 
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day,  vithODt  any  express  autbority,  or  withoat 
ujr  aathority  at  all  on  the  part  of  the  ultimate 
seller  or  the  nominee,  the  shares  may  be  sold  as 
iffuvat  him,  no  cnstom  exists  on  the  Stock 
Ezchsn^  under  which,  withoat  the  authority  of 
tbe  oomiDesv  and  without  the  authority  of  persons 
•ought  to  be  charged,  the  ultimate  purchaser,  the 
brokw,  or  anyone  can  carry  forward  the  contract, 
nien  is  therq  any  authority  to  be  implied  from 
the  facts  here?  It  is  contended  by  the  defendant 
that  if  an  IndiTidnal,  who  becomes  a  purchaser  of 
■liarM  in  a  particular  name,  is  unable  to  perform  hia 
coDtract  by  finding  the  money  to  pay  the  price  of  them, 
the  broker  is  authorised  to  do  anything  that  he  may 
thiak  best  for  tbe  interest  of  all  parties ;  but  I  am 
clearly  of  opinion  that  that  is  not  so.  The  whole 
qaeition  of  this  expressed  or  implied  authority 
iriiich  is  giren,  is  to  allow  tbe  shares  to  be  sold  as 
agaiDtt  the  ultimate  purchaser,  and  then  either  the 
sdl»  or  the  broker  will  have  a  claim  as  against  the 
ultimate  parchaser ;  and  if  that  course  had  been 
adopted  on  the  16th  May,  either  the  seller  or  the 
broker  would  hare  had  a  claim  against  Smith  for 
the  difference  between  the  price  at  which  he  had 
contracted  to  purchase,  and  the  price  which  would 
hare  been  realised  upon  sale  of  the  eharea  on  the 
IStb  May.  But  I  am  clearly  of  opinion  upon 
wry  principle  of  reason  and  justice  as  well  as  of 
GMDtDon  sense,  that  DO  brokeror  jobber  hatauthority 
to-  cany  forward  the  cootraet,  that  is^  to  appc^t 
mother  and  a,  distant  di^  for  the  execution  the 
eontract ,  by  which  his  pnndpal  may  be  largelypre- 
jndiced  without  that  principal's  antiiority.  Here 
Smith,  tbe  principal,  would  have  been  largely  pre- 
jsdiced,  to  the  extent  I  hare  pointed  out,  of  2/.  10«. 
a  share  by  carrying  over  his  contract  from  the  I6th 
Hoy  to  the  14lii  June.  Htving  gtren  no  auUunity 
to  tbe  Imker  to  carry  forward,  there  was  no  con- 
tract, and  the  broker  baring  carried  forward,  can- 
not therefore  make  Smith,  his  principal,  liable  to 
carry  that  contract  into  effect  on  tiie  14th  June, 
and  consequently  has  not  brought  himself  within 
tte  practice  and  usage  of  the  Stock  Exchange  of 
nbmtnting  another  nominee  lor  himself,  with 
power  to  the  seller  to  resort  to  any  remedy 
qainst  the  nominee  which  the  law  would  have 
gfren  him  against  tbe  original  purchaser.  He 
fterefore  must  be  taken  to  be  the  original  pnr- 
diater,  and  must  be  liable  to  indemnify  tbe  plaintiff 
miost  calls.  It  has,  indeed,  been  argued  by  Mr. 
Meltish  that,  the  tensfer  havlag  been  made 
bj  the  pliUotifF,  and  the  instrameat  of  tranefer 
haWng  been  executed  by  him  to  and  in  the  name  of 
&aith,  some  repudiation  on  Smith's  part  is  neces- 
tvty  to  do  away  with  the  effect  of  that  instrument. 
I  am  again  clearly  of  opinion  that  no  such  repudia- 
tion is  necessary,  and  that  it  is  not  competent  to 
auj  body,  by  the  execution  of  an  Instrument  pur- 
pntiog  to  transfer  property  or  shares  toanotiier 
person,  to  impose  upon  that  other,  the  transferee  or 
(raotee,  the  obllgaUoa  to  do  any  act  whatever.  Tbe 
name  of  any  gentleman  in  this  court,  or  of  one  of 
tbe  Bothscmlds,  might  hare  been  given  as  the  pur- 
chasor  of  these  shares,  but  no  one  would  say  that 
obligatioo  ia  Impoeed  upon  them  to  inquire  into 
ua  transaction,  and  to  repudiate  a  transfer  which 
mj  had  given  no  authority  to  anyone  to  make  for 
ttem.  The  instrument,  therefore,  is  a  document 
brought  into  existence  under  a  mistake.  The  broker 
having  giren  in  that  name,  the  seller  was  led  to  sup- 
pose that  it  was  given  witb  the  authority  of  the  per- 
Mi  umed.  It  turns  out  that  it  was  not  given  with 
uat  person*!  aathority.  I  am  of  opinion,  therefore, 
that  the  transfer  which  was  executed  under  those 
drcumstancea  was  mere  waste  paper,  and  is  abso- 
lately  noil  and  void.  But  it  has  also  been  con- 
tnded  that  the  plaintiff,  by  proving  under  Smith's 
banknvtcy,  hss  adopted  Smith  as  the  purchaser, 
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and  onmot  now  insist  upon  treating  the  defendant, 
the  original  purchaser,  as  being  liable  to  this  de- 
mand. It  appears  to  me,  faowerer,  that  the  ques- 
tion is,  not  whether  the  plaintiff  may  hare  claimed 
this  sum  of  money,  or  proved  for  tt,  under  the 
bankruptcy  against  Smith,  but  whether  Smith  is 
liable,  or  whether  the  plaintiff  has  by  law  a  demand 
against  Smith,  which  is  capable  of  being  enforced 
in  law  or  in  equity,  which  he  now  seeks  to  enforce 
against  the  defendant ;  and  on  tbe  ground  I  hare 
already  stated  I  am  of  opinion  that  that  ia  not  so. 
Then  it  is  said  that  Pater  aod  Co.  have  either  peti- 
tioned for  this  bankruptcy,  or  that  they  hare 
proved  under  it  for  the  amount  in  ques- 
tion, and  against  the  estate  of  Smith.  But, 
again,  I  am  of  opinion  that  nothing  that  Pater 
and  Co.  could  do  would  affect  tbe  rights  of  Smith, 
or  nothing  that  Smith's  assignees  could  do ;  nothing 
that  could  hare  taken  place,  in  any  way,  in  relation 
to  this  transaction  between  Pater  and  Smith,  can  at 
all  render  Smith  liable  to  this  demand,  unless  Smith 
bad  girsn  authority  which,  oa  tbe  ground  already 
stat^,  I  am  clearly  of  opinion  he  never  has  given, 
for  the  carrying  over  of  this  contract  from  tbe  16th 
May  to  the  14th  June.  It  remains  only  to  obserro 
that,  upon  principle,  this  is  the  decision  which  I  do 
not  hesitate  to  pronounce  in  this  case.  I  must  say 
I  think  that  the  case  of  Maxaied  r.  Paine  (No.  l\ 
L.  Rep.  4  Ex.  SI ;  20  L.  T.  Bep.  N.  S.  S4  ;  38  L.  J. 
41,  Ex.,  is  clear  and  decisive  upon  the  very  point 
now  before  the  conrt  for  decision,  and  I  am,  there* 
fore,  of  opinion  that  the  pUdutiff  is  entitled  to  Uie 
judgment  of  the  court  to  he  indemnified  against  the 
calls  which  have  been  made  upon  him. 

Chahkbll,  B. — X  am  of  opinion  that  the  plaintiff 
la  entitled  to  our  judgment,  and  that  opoa  the 
ground  so  fully  stated  by  my  Iiord  Chief  Baron. 
There  is  no  doubt,  according  to  the  decisions,  as  X 
understand  them,  that  the  defendant,  the  jobber, 
comes  under  the  primary  liability  to  the  plaintiff ; 
the  liability  from  which,  in  a  given  event,  be  would 
be  discharged,  the  question  is  whether  what  has 
taken  place  In  this  case  shows  that  the  defendant 
has  giren  in  tbe  name  of  a  person,  with  that  per- 
son's authority,  so  that  the  shares  should  all  vest 
in  Smith  the  transferee  so  as  to  discharge  the  de- 
fendant? Now,  in  the  first  place,  I  entertain  rery 
grave  doubt  whether  the  tranafer  was  worth  any- 
thing at  all.  It  was  not  made  on  the  ISth  May,  nor 
on  the  30th  May,  nor  until  the  14th  June,  and  tiie 
defendant  had  given  no  aathority,  according  to  the 
usage  of  the  Stock  Exchange,  for  a  transfer  to 
him  with  reference  to  tbe  account  being  wound- 
up and  settled  on  the  Hth  June.  And,  taking 
it  to  be  the  fact  that  there  has  been  a  transfer  exe- 
cuted in  point  of  form  and  of  fact,  I  am  yet  to  see 
whether  the  defendant's  nominee  has  authorised  the 
carrying  it  out  on  the  IMh  June.  It  appears  to  me 
that  a  rery  few  facts,  stated  in  the  special  case,  put 
an  end  to  this  inquiry.  The  case  cleaHy  shows  the 
authority  which  Smith  originally  gare,  and  then  it 
goes  on  to  say  that  he  did  not  pay  the  considera- 
tion money  for  the  nhares  which  were  so  purchased 
on  his  behalf,  or  for  any  of  them,  nwdid  he  provide 
any  of  the  money  as  required  for  taking  up  or 
carrying  over  tbe  contract.  He  did  not  give  any 
express  authority  either  to  Morgan  or  to  Pater  and 
Co.  to  carry  orer  the  contracts,  or  any  of  them,  be- 
yond the  15th  May.  He  was  not  consulted  by 
either  Morgan  or  Pater  aod  Co.,  nor  did  he  do  any- 
thing further  In  the  matter.  So  that,  according  to 
the  case,  there  was  no  express  authority  on  his  part ; 
he  was  not  eren  consulted,  and  he  did  nothing. 
Now  paragraph  19  says,  "  There  ia  no  custom  of  the 
Stock  Exchange  that,  in  the  case  of  a  purchase  of 
shares  by  a  broker  for  a  principal  for  the  next 
account,  the  broker  may  without  exprctts  auth^ty 
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carry  the  thaies  orer  if  tbe  priodpal  do  not,  when 
the  day  arrives,  gire  a  name  for  them  or  provide 
him  with  funds  for  taking  them  ap."  And  it  goes 
on  further  to  say,  "The  usual  and  proper  course  in 
such  a  case  is  for  the  broker  to  have  the  shares  sold 
out  aninst  him  in  the  oiarket  by  the  official  brokw." 
Now  I  find  there  is  no  expnes  authority,  and  that 
nothing  was  done  at  all  on  the  part  of  Smith,  and 
he  was  not  even  consulted.  Further  than  that,  I 
find  Uiat  the  case  states,  not  only  in  the  absence  of 
express  authority,  but  afflrmatively  statei,  what  is 
the  proper  course  to  be  taken  under  such 
inrcamstances.  I  cannot  conceire  that  para- 
gra|di  20,  which  Mr.  Hellish  haa  called  our 
attention  to  very  prop^y,  ia  strong  enough. 
It  is  as  follows A  broker  of  the  Louden  Stock 
Exchange  who  receives  instructions  from  a  country 
broker,  looks  to  the  latter  only,  and  not  to  the 
client  of  the  country  broker,  as  bis  [Hincipal,  but 
there  is  do  rule  or  custom  <rf  the  Stock  ^change 
which  forUds  his  giriut  the  uune  of  tbe  client  of 
the  CO  on  try  broker  under  the  circumstances  men- 
tioned in  the  preceding  par^ntphi,  10  to  18." 
Under  these  circnmstaocea,  it  appears  to  me  that 
there  is  an  absence  of  any  authority  as  against 
Smith,  and  that  there  was  no  giving  in  tbe  name  of 
a  purduser  so  as  to  exonerate  the  defendant,  and 
that  under  thcae  drcnmatancet  tbe  rale  hud  down 
In  this  ODurt  in  the  eaie  <rf  Jfaofad  t.  Anne.  No.  I 

Jifti  mp.),  HipUes,  and  that  tbe  plaintiff  is  entitled  to 
ndgmeni. 

piaoTr,B.— I  am  of  the  same  opinion.  I  agree  with 
the  reasons  given  by  my  Lord  Chief  Baron  and  my 
brother  Chanu^  for  the  judgmenta  at  which  they 
have  arrived,  and  I  think  the  defendant  ia  liable  to 
make  good  the  400/.  to  the  plaintiff  for  the  calls 
upon  these  shares.  There  is  no  doubt,  upon  tiie 
facts,  that  the  defendant  did  purchase  these  shares 
of  the  plaintiff  on  tbe  Uth  June.  Therefore  his 
dnty  upon  that  contract  wmi^  eiUier  to  pay  ttwse 
calls,  or  to  give  the  name  of  a  person  who  waa  will- 
ing to  take  tbe  abaree  from  the  plaintiff.  Now  the 
name  that  be  gave  is  that  of  Dr.  Smith.  What  is 
the  hifltoiy  of  this  Dr.  Smith,  and  of  his  liability  to 
take  the  transfer?  It  is  this.  In  the  month  of 
April  he  had  given  authority  to  a  broker  of  tbe 
name  of  Hoi^;an  to  purchase  a  thousand  sbaMs  for 
tbB  account  day  ttf  the  ISth  Hay,  and  It  aeemt  that 
he  was  unable  to  taJce  them  up ;  and  on  the  I4th 
Hay,  Pater  and  Co.,  who  handed  his  name  to  the 
present  pliUntiff,  were  informed,  first  of  all,  that 
Smith  waa  without  any  means  of  taking  up  or 
carrying  over  the  contracts  for  the  shares.  A  pre- 
vious paragraph  (No.  15)  to  that  which  my  brother 
Cbannell  haa  read  shows  that  tbm  was  no  express 
authority  by  Um  to  have  these  shares  carried  orer 
from  the  14th  May  nnUl  the  di^inquestion,  the  Uth 
June,  or  tbe  intermediate  settling-day,  theSOth  May ; 
and,  secondly,  it  appears  that,  so  far  from  there 
bdng  any  implied  authority  to  carry  them  over,  he, 
instead  of  beiog  on  the  Uth  June  a  purchaser,  wiw, 
what  I  think  we  may  rather  call,  according  to  para- 
graphs 16  and  17,  a  defaults  of  at  least  a  month's 
•taoding  with  regard  to  the  shares  which  he  had,  a 
month  before  that  time,  authorised  to  be  purchased 
in  his  name.  No  doubt  paragraph  17  contains  an 
authority  from  his  broker  to  Pater  and  Co.  to  do  as 
tiiey  pleased  or  tbou^t  best ;  yet  that  cannot  be 
said  to  be  an  authority  by  him,  because  Morgan 
waa  giving  it  on  his  own  aoeount^  and  it  was  given 
for  680  shares,  and  did  not  in  any  way  emanate 
from  Smith.  But  it  appears  to  me  that  the  express 
authority  to  carry  these  shares  over  is  n^atived. 
Implied  authority  there  is  none;  the  evidence 
goes  on  to  negative  the  implied  autliorhy  also. 
Then  what  Is  there  to  show  that  Smith  waa  the  name 

■  a  person  who  wu  accepted  by  the  pUuntiff,  and 
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so  exonerated  the  defendant  from  Uabilitjr  ?  I  can 
find  notiiing  in  the  way  of  ratification,  except  that 
the  plaintiff,  no  doubt,  executed  the  transfer;  bat  it 
was  in  ignorance  of  all  these  facts,  and  voder 
a  mistake  of  facts  with  reference  to  Smith  beiu  a 
Toluntan^  purchaaer.   Further,  Mr.  MeUidi  us 
urged  Uiat  Smith's  banluuptcy,  and  the  mn- 
repndtation  ot  the  procrf  by  the  ^ntiff  were  soi&s 
evidence  that  Smith  aathorised,  or  ratified  raster, 
the  giving  in  bis  name,  as  being  properir  given.  It 
seems  to  me  that  it  is  nothing  more,  when  you  look 
at  it,  than  a  bankruptcy,  and  the  bankrupt  tskiag 
no  part,  doing  nothing  as  far  as  we  know,  and  not 
being  aware  c»  thia  proof  being  entered  agMUt  Uie 
estate.  It  wouM  be  Imposribl^  upon  sudi  facts  u 
ttiese,  to  eke  oat  a  ratification  which  would  trind  ths 
present  plaintiff.  Whatever  effect  it  might  have  had 
as  regai^  Smith,  it  cannot  bind  tbe  pUlotiff, 
who  was  ignorant  of  all  these  circumstances  ^iek 
I  have  alluded  to,  nor  the  parties  who  signed  tbe 
transfer  in  ignMancs  of  them.  It  seems  to  me  that 
the  dtfendaat  haa  not  gotten  rid  of  tbe  UaUl^ 
which  devolved  upon  him  from  the  pudutse,  and 
he  has  not  paid  theae  calls,  nor  found  •  naoMb  and 
therefore  {hat  be  is  liable  to  pay. 

Clbabbt,  B.— I  am  of  the  same  opinioa.  Hw 
contract  for  thesesharea  was  madeontfael4tb  Jna 
At  that  time,  it  is  true,  no  order  bad  been  made  bgr 
the  Court  of  Chancery  fwr  the  wincUog-ap  of  die 
Overend  and  Gom^  estate  bnt  it  is  pretty  obviou 
that  it  had  been  pending,  and  one  cannot  hdp  kxtk* 
ing  at  the  real  nature  and  effect  of  such  a  coatract 
It  is  not  a  contract  by  which  it  is  intended  that  a«y 
property  In  Aares  should  pass  by  way  of  irtiMta^ 
which  could  not  take  place  after  tbe  older,  wtaeh 
waa  on  the  SSod  June ;  but,  snbstantially  it  wis 
a  mere  contract  of  Indemni^,  thus  :  **  Ton  ^ve  us 
30*.  per  share,  and  I  will  indemnify  you  from  ths 
calls,  and  I  am  to  be  entitled  to  any  beaeflt  (hat 
may  result  from  the  shares  when  the  whole  of  the 
aooount  is  taken  br  the  Court  of  Chanosfy."  IM 
would  have  been  the  neoesaary  effect  of  It  attar  tas 
2Snd  June.  Previous  to  that  time  it  had  notexadV 
that  effect ;  but,  substantially,  it  was  that  sort  d 
contract  which  waa  contem^ated.  Therefore  it  wai 
a  contract  peculiariy  of  a  personal  nature,  as  re- 
gards the  person  agreeing  to  indeoinify,  because  as 
the  name  upon  the  register  could  not  be  trtns- 
ferred  after  iJie  winding-up,  without  the  ooasantdf 
the  Court  of  Chancery,  t^e  plaintiff  would  MCSi- 
sarily  remain  liable  for  all  calls.  He  would  have  t» 
look  to  the  personal  responsibility  of  the  perssB 
with  whom  he  made  the  contract.  That  b«i>|i^ 
one  cannot  help  being  a  little  startled  atflnnaft 
upon  a  personal  contract  of  tUs  nature^  <■ 
the  UUi  June,  a  man  who  on  the  14th  Miy 
had  been  dechired  to  be  "a  swindler."  the 
whole  transaction  as  repuds  Smith  had,  oa  tks 
Uth  May  been  dechuvd  to  be  "a  swindle"  V* 
on  the  14th  J<ine  it  ia  proposed  that  hii  nane 
should  be  given  by  way  of  substitution  for  the  OSM 
of  Morris,  the  defttodant.  TTiat  however  is  not 
the  questioa  in  the  present  case.  The  qoosnon 
here  i»  this,  waa  the  condition  performed  wluc^ 
according  to  the  rules  of  the  Stock  ExdtaBfS, 
absolved  the  defoidant  from  the  perfixmaaM 
of  his  contract?  There  ia  no  doubt  that  M 
entered  into  the  coatract  to  accept  tiie  Aaiei 
and  indemnify  the  phuntiff.  Did  he  absolve  him- 
self from  it?  That  depends  upon  this:  llwra  isa 
transfer  tendered  purporting  to  be  made  to  a  mu 
of  the  name  of  Smith.  That  transfer  is  at  oa»> 
eighth,  and  it  was  executed  by  the  plaintiff ;  and, 
according  to  the  decisions,  if  lie  executed  a  trsnsf* 
to  Smith  at  one-eighth  with  tlie  assoit,  and  by  the 
authority  of  Smith,  and  Smith  having  agiceed  MM 
bound  1^  a  contract  to  b«y  at  on^^^kth,  tan» 
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nbjeet  of  ooaxM  to  wnj  objectioD  being  token^  the 
jobbw  Monit  wontd  be  abwlvcd.  But  that  to  jurt 
vtere  this  ease  faiU  altogether.  It  ia  only  where  a 
cootnct  to  ezecated  by  which  the  transferee  to 
boDDd  byUw  that  that  remit  follows.  Therefore  it 
to  (m  the  defendant  to  show  that  Smith  was  nnder  an 
oUigation,  from  what  had  occurred,  to  execute  thto 
tnntfer  and  to  get  it  legtotered,— at  that  time  a 
ngtotiy  being  poMibtew  But  npoa  tUa  poiat  the 
tndeoee  Auto  entirely.  It  ippears  that  ^ith  had 
entered  into  a  contract  to  bay  for  the  accooot  day 
on  (be  16th  May.  It  to  true  that,  in  thto  case,  the 
difference  in  price  between  the  two  periods  is  small, 
bat  that  makes  no  nti  difference.  It  might  hare 
beeor^  large  indeed;  ten  times  as  great  as  it  is,  or 
ann  mnchflMire,  and  might  hare  InTolved  tiie  whole 
muMnt  between  the  parUee.  Therefore,  unless  it 
na  be  shown  that  the  authority  to  bny  for  the 
aeeonnt  on  the  16th  Bfay  loTolTed  an  aaUnrity  to 
cany  orer  to  snbsequent  account  days,  and  then 
inTolred  an  authority  to  give  in  the  name  of 
toitb  aa  a  purdiaser,  not  at  the  price  at  which  be 
had  bottght,  but  at  the  inioe  upon  the  third 
leOMnt  d4y,  the  oondltlon,  it  appears  clear  to 
BH^  has  ntrt  been  performed.  The  eridence  upon 
thot  Bubjeet  hae  been  fully  referred  to  by  my  Lord, 
and  theref m  I  will  not  fnther  adrert  to  it.  Suffice 
it  to  say  Uiat,  in  my  o^nioo,  it  negatires  that 
aattiority  ;  and  aa  regards  aoyratiSoationhy  Smitb, 
the  case  states  that  «e  tramfer  narer  was  enented 
by  him,  nor  sent  to  Um,  nor  was  hearen  aware  that 
ny  tnuwfer  to  him  had  em  been  ezeonted. 
Udes^  therefore,  he  had  gim  antiiority — which, 
u  be  never  knew  of  the  transfer,  he  oonld  not  bare 
doBo-^e  cannot  be  said  to  hare  ratified  it.  That 
seSM  to  me  to  dispose,  with  the  as^tance  of 
Maxtiad  ».  Paine,  No.  1  (M  tnp.),  of  that  part  of  the 
ean.  Bnt  tiiea  it  to  s^d  by  Mr.  Mellirii  Uiat  some- 
tUig  hav  bdcsn  {Aihm  rince,  fn  thto  ease,  whidi 
irmutB  the  plaintiff  from  relying  upon  tiie  decision 
Id  that  case.  Now  tiie  idaintiff  tendered  a  proof 
l«ajnst  Smith.  The  proof  was  not  admitted,  except 
eonffitinudly.  Thatreallycarriestheeasenofnrther. 
Itto  the  same  thing  over  again  as  to  the  oraeation 
of  tte  tnmafiar.  Then,  as  regards  what  Pater  did 
afterwarda,  that  can  have  no  effect  upon  the  rif^t 
of  the  present  plaintiff.  It  has  nothing  to  do  with 
it.  We  are  left  very  mach  in  the  dark  aa  to  the 

Bier  eOeet  to  be  given  to  that  proof.  I  cannot 
ttinic  tlMt  there  has  been  some  mistake,  when 
it  is  Hid  tiiat  Fater  proved  for  the  price  of  the 
iriM4a  of  tlM  shares.  But  nothtog  turns  npon  tiie 
fuesthm  aa  to  the  ynot  witii  respect  to  the  1000 
■■■es.  Whatever  Pater  ^oved  for  it  can  really 
make  BO  difference  as  r^j^uds  the  tdaintiff.  When 
it  is  said  that  the  defendant  Morris  cannot  have  the 
bsasfit  (tf  these  tiiaree  in  oonseqaenoe  of  wliat  has 
takm  plaee  with  Smith,  I  dissent  from  that  alto- 
gatter.  I  have  no  doabt  that  if  Morris's  name  were 
CBtsmd  on  the  transfer,  and  presented  to  tiie  Court 
flf  Cfaaneery,  witii  a  request  to  be  idlotred  to  have 
ha  name  placed  there  in  Uen  of  that  of  the  present 
plaiQtiff,  the  oourt  would,  upon  his  being  shown 
to  be  a  renonaible  nmn,  allow  hto  name  to  be  so 
glaaed.  Wa  m&st  go  back,  tlierelbre,  to  see  who 
was  Oa  proper  persMi  to  be  placed  on  the  raster  as 
to  tbeaa  shares.  If  the  name  to  to  be  changed,  it 
VMfj  nndn  the  circumstaaoes,  be  the  name  of 
Monto.  I  feel,  therefore,  folly  jostlfled  in  agreeing 
vith  the  rest  of  tlw  court  in  uw  opinion  whim  they 
have  tmmi  and  exj^wseed. 

Jw^ment  for  the  plaintiff,  (a) 
Attorneys:  FreJ\fitJda;  Q.  R  L^froy. 


W  See  a  racrat  cue  of  Sheppati  ».  Jfurphy,  beforo  the 
utdCbanedlorof  iMland  ud  the  Lord  Jvttioe  of  Appeal, 
£  Ir.  Ch.  Bap.  (Haj  and  Woodlock's  edition)  SM. 
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Bspottsd  br  Jobs  Taxaumi,  Saq.,  Bsnrfatar^t-Lur. 

Saturday,  Itov.  13. 

(Before  Ebllt,  C  B.,  Marixit,  B.,  BLAOKDinir, 
Lu8^  and  Burr,  J  J.) 

Reg.  v.  MacGeath. 

LcB-ceny — Obtaining  nmneg  under  tnjtaenet  of  a  threat 
— Mock  auction. 

A  woman  went  int?  a  mock  auctio»  room,  wktre  the 
priaantr  pretended  to  act  aa  auctioiuer.  Some  doth 
tnu  rnt  sp  bf  mKtiMffor  which  a  parmnt  in  the  room 
HdiSi.  A  wumtlanaiigbetmat/ie  woman  and  the 
door  and  to  tie  primmer  that  sAa  had  Hd  26$.  /or  ii^ 
vpoa  M^uch  the  prieoiur  knocked  it  thwn  to  th^  woman, 
JShe  eeid  the  haa  not  bid  for  it,  and  would  not  pay  for 
it,  and  lunwd  to  go  out.  The  priaoner  laid  ae  must 
pay  for  it  before  ahe  would  be  allowed  to  go  out,  and 
the  wea  preomted  from  going  ouL  She  then  paid  2Ga. 
to  tie  priaoner  Asaniss  ahe  was  afraidf  and  l^t  with 
theeinh: 

Held,  tkat  these  facts  were  sufflcient  fo  sutain  a  con- 
viction for  larceny. 

Case  reserved  for  the  manioo  of  the  Court  for  the 
Consideration  of  Crown  Cases  Bested. 

At  tlie  Court  of  Quarter  Sessions  for  ttie  boron^ 
of  Liverpool  OQ  tbe  30th  Aug.  1869  Peter  Mac  Qrath 
was  tried  upon  an  indictment  wtiich  charged  him 
with  feloniously  stealing  twentr  six  shUUogi  of  tin 
moneys  and  property  of  Peter  FowelL 

It  was  proved  at  the  hiol  that  on  the  26th  Aug. 
IS69  Jane  Powell,  the  wife  of  the  prosecutor  Peter 
Powell,  between  three  and  four  o'clock  in  tin  after- 
noon, passed  a  sale  room,  and  upon  being  invited  to 
enter,  did  so.  There  were  about  one  dcnen  persona 
in  thia  sale  romn,  and  the  prisoner  was  acting  as 
auctioneer,  and  selling  table  clotlu  and  other  articles. 

After  two  tabledotiis  had  been  sold  and  par- 
chased  by  two  women  who  were  presoit  a  piece  (tf 
cloth  was  pnt  up  for  sale  by  auction,  the  pruoner 
acting  as  auctioneer.  A  man  tod  26s;  ioit  It,  when 
another  man  standing  between  Jane  Powcdl  and 
the  door  loid  to  the  prisoner  that  she  had  bid  26*. 
for  it,  upon  wtiich  the  ^isoaer  knocked  it  down  to 
her. 

The  witness,  Jane  Powell,  said : 

I  had  not  bid  for  It,  nor  sude  any  vifa.  I  told  the  prl- 
mnv  I  had  not  bid  t  he  said  I  did.  I  said  I  did  not  and 
would  not  pay  for  ft.  I  said  thia  Mveral  timea.  I  wont  to 
Ko  out.  The  priBonoc  mid  I  had  bid  for  it  and  must  par 
Mfora  I  would  be  allowed  to  go  oat.  I  wa>  then  prerented 
■oiav  oat  1^  tbe  nua  who  had  aald  I  had  bid  for  it.  He 
stood  between  me  and  tbs  door,  and  aald  X  mast  pay  for  It. 
I  wanted  to  go  out  and  the  nun  prerented  me.  I  thm 
paid  aSs.  to  tbe  prieoner.  I  paid  tlie  monev  beouise  I  was 
afntd.  1lMvlso0orcloai«astlienBiTentoiUKndZtook 
itawaj. 

In  abont  an  hour  after  she  returned  and  saw  the 
prisoner,  and  told  him  she  could  not  keep  the  cloth 
as  she  had  not  bid  for  it.  He  toM  her  he  could  not 
give  the  money  back,  but  if  she  came  theft^owing 
week  he  would  exchange  it. 

Tbe  next  day  the  place  was  cloaed  when  Peter 
Powell  and  hto  wife  went  to  call  there  about  tiie 
cloth;  but  close  in  the  street  tbe  prisons  and 
the  man  who  said  she  had  bid,  and  soother  man  by 
whom  Jane  Powell  had  been  invited  on  the  first 
occasion  into  tbe  sale-room,  were  seen  together 
and  immediately  separate  and  go  diffnent  ways. 

Peter  Powell  folutwed  the  {Tisoner  and  said  to 
him,  "  I  believe  yon  are  the  man  who  foroed  my 
wife  to  pay  for  a  piece  of  doth  she  never  Ud  for." 
Upon  whicfa  he  replied, "  I  told  her  to  oome  to  the 
house  on  Monday."  After  some  little  straggle  and 
endeavour  to  escape  on  the  part  of  th  '  " 
was  given  intocustody.^^'^'^'^^^ 
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When  charged,  he  said  to  Xhe  poiioemui, "  Sh« 
cannot  lock  me  up,  ahe  paid  me  the  money." 

Mr.  Commins,  coanael  for  the  prisoner,  objected 
that  the  facts  did  not  ^core  a  larceny. 

I  directed  the  jury,  that  if  the  ihImhict  had  the 
intention  to  deprive  her  of  her  money,  and  in  order 
to  obtain  it  was  guilty  of  a  trick  and  artifice^  by 
frandolently  aiaerting  that  she  bad  made  a  bid, 
when  she  had  not,  ai  he  well  knew,  and  that  he 
obtained  the  money  by  indi  means,  he  wm  goilty  of 
the  offence  charged. 

The  jury  found  that  no  bid  bad  been  made  by 
Jane  Powell,  whidi  the  priaoner  knew,  and  that  he 
obtained  the  moiiey  from  her  ai  trick  ani  aitiflce 
mentioned  abore. 

A  Terdict  of  goilty  was  then  entered. . 

I  postponed  passing  sentence,  and  remaaded  the 
pdsoaer  back  to  gaol,  and  reserved  the  itaestion. 
Whether  the  facta  proTed  a  larceny?  and  also  the 
question,  WhetbOT  1  rightly  dtreeted  tiie  iory.  Cor 
the  deciaim  and  oiAsioa  m  the  Court  oi  (Mmtaial 
AppeaL  Liofbic  TsiEn^ 

Aiditint  Barriatar  to  the  Beotvder  of  limpooL 

ComminM  for  the  prisoner. — ^Thls  was  not  larceay, 
but  a  TobbeiT  if  anything^  It  is  timUar  to  the  case 
of  AxT.  Woaia,  2Leacfa,  721,  where  the  prosecu- 
trix was  threatened  by  some  piersons  at  a  mock 
auction  to  be  sent  to  Bow-street,  and  from  thence 
to  Newgate,  unless  she  paid  for  an  article  ther  pre- 
tended was  knocked  down  to  her,  althongn  she 
nerer  Ud  for  it :  and  tiiey  accordingly  callra  in  a 
pretended  constaUe,  who  told  her  that,  unless  she 
gave  him  a  shilling  she  most  ^  with  him ;  and 
thmupon  she  gave  him  a  diilliog,  not  from  appre- 
heodiMi  <rf  penooal  danger,  but  from  fear  of  being 
taken  to  pru(»i,  and  it  wu  held  that  this  was  not 
flufltdeit  to  constitute  the  offence  of  robbery,  and 
that  it  was  only  a  sUn^e  duress.  So  here  ul  that 
the  prosecutrix  was  told  was  that  the  most  pay  for 
the  cloth  before  she  would  be  allowed  to  go  out 
[Blackburh,  J. — Robbery  is  larceny  and  some- 
thing more.  Bbbtt,  J.~ Id  WootTt  case  the  pri- 
soner was  Indicted  for  robbery.]  Secondly.  The 
property  must  be  obtained  by  a  tri<^  or  arfiflos 
which  the  prosecuMx  believed.  ^LAOKBinw,  J.-^ 
That  would  be  so  upon  an  indictment  for  false  pre- 
tences, but  not  for  larceny.]  Thirdly.  lUs  was 
not  larceny,  because  the  prosecutrix  intended  to 
part  with  her  money.  She  accepted  the  jdecfr  vt 
tiotiOj  paid  her  money  for  it,  and  took  it  away.  Mex 
T.  Wi&OH,  6  C.  &  P.  Ill,  was  Uke  this :  there  the 
nisoDcr  pretended  to  pick  up  a  purse  containing,  as 
he  said,  a  gold  chain  and  seals,  and  induced  the 
prosecutor  to  buy  the  chain  and  seala  fw  7JL,  which 
were  wordi  a  few  shiiUngsonly,  and  it  was  held  not 
to  be  larceny,  because  the  prosecutor  intended  to  part 
with  his  money.  Lastly,  judge  misdirected  the  jury  ; 
he  should  have  told  them  to  find  wheUwv  the 
woman  parted  with  her  money  in  cooseqaeoce-of  the 
threat  or  Toluntazily. 

JffiC'oiuK/^  for  the  prosecution.— This  was  larceny. 
The  prisoner's  intention  at  the  time  of  obtaining 
the  money  is  materiaL  Where  the  prosecutor  was 
decoyed  into  a  public-house,  and  the  play  of  cnttiAg 
cards  was  introduced,  and  he  did  not  i^y  on  his 
own  account,  but  was  prevailed  upcm  to  cut  the 
cards  for  one  of  the  priionera,  and  then^  wder 
pretence  that  the  [urosecutor  bad  eat  the  cards  for 
himself  and  had  lost,  his  money  was  swept  off  the 
Uble  and  carried  away,  it  was  held  that  it  was  for 
the  jury  to  say  gm  ammo  tbe  money  was  obtaiosd 
and  that  it  would  he  laneny  if  there  was  a  preoon. 
OBTted  plan  to  steal  It:  (fl  «  t.  Bmer,  1  Uach, 
2iO.)  In  this  case  tbe  money  was  ncA  volnntarily 
parted  with,  there  was  no  intention  to  buy  tbe  doth, 
and  tiie  trick  and  threat  both  operated  on  the  prose- 


cutrix's mind,  and  induced  her  to  part  with  her 
money.  Where  the  prisooert  got  tbe  prosecutrix 
to  open  bOT  hand  and  let  them  hare  smne  money, 
and,  having  obtained  it,  they  refused  to  give  19  a 
dress  they  had  promised  on  that  condition,  it  waa 
held  to  be  larceny:  (As;  v.  Morgan,  Dears  C.  C. 
89&.)  tSjoiaef  may  be  obtidned  in  such  a  way  as  to 
amount  to  larceny,  although  it  may  be  obtained 
with  force  and  menaces : 

Reg.  T.  TToItm,  8  Oox  C.  C  968;  L.  ft  C.  488L 

EsLLT,  C.  B.— I  am  of  opiidon  that  this  eonvie- 
tion  should  be  affirmed.  It  appears  that  the  loisoHr 
pretended  to  act  as  an  auctioneer,  and  to  sdl  table 
cIoUis  and  other  things  by  auction,  that  a  piece  of 
cloth  was  put  up  tat  sale  by  auction,  and  that  a 
man  bid  ^)s.  for  it,  when  another  man  standing 
near  the  proiecntrix  said  to  the  prisoner  that  the  pro- 
seoutrix  nad  Ud  268.  forit,iqMn  which  the  priaofM 
knocked  it  down  to  the  prosecutrix.  An  altercatim 
then  took  ^ace,  and  the  [voaecatrix  said  ahe  bad 
not  Ud  for IL  The  prisoDer  said  she  did.  She  ssid 
she  did  not,  and  would  not  pay  for  it,  and  then  wentto 
go  out  of  the  room.  Tbe  prisoner  said  ahe  mast  pajfor 
it  bafon  iht  would  be  allowed  to  knTik  and  Mood 
between  her  and  the  door,  and  ted  her  leav- 
i'Uf.  She  then  paid  2«s.  to  the  prisoner  as  Ibe  said, 
because  she  was  afrud,  and  took  tiie  piece  of  doth 
away  with  her.  The  jury  found  that  ahe  paid  the 
money  against  her  -will.  The  prisonv,  in  fact, 
obtained  the  moo^  b7  •  si^tetfuge,  and  alao  by 
what  amounted  to  a  tmat  of  pnraond  viokao^aail 
under  these  inflnecicas  the  prosecutrix  parted  with 
bw  mone^  against  her  wilL  The  case  falla  within 
(In  deflmtion  f£  larceny  given  by  Brae  too  "Fur- 
tum  est  secundnm  leges  contractatio  rei  aliena  fraa- 
dulenta  cam  animo  furandi,  invito  illo  doosino 
eujufl  rea  ilk  fuerit."  Mr.  East.  V.  C.  658,  defines 
larceny  to  be  Uia  wnmgfid  or  fraudnleot  taking  of 
another^a  goods  wiUi  a  fdoniovs  Intent  to  convert 
them  to  the  tako's  own  use  and  make  them  his  own 
proper^.  That  definitioo  has  been  adMitod  by. 
Parke,  B.,  Eyre,  C.  J.,  and  other  judges.  The  pre- 
sent case  oomea  within  that  deflnitiiHi.  And  I  find 
the  following  deflnitioD  given  by  the  Criminal  lAw 
CommissionCTs,  who  were  men  of  gnat  laamfag: 
"  Tbe  Uking  and  carrying  away  are  Monioaa  vhaio 
the  goods  are  taken  against  ttw  will  of  the  owoo-, 
eith^  in  his  absence  or  in  a  ol^tuie«tin»  manner,  or 
when  possession  is  obtained  dther  l>y  force  or  aw* 
prise,  or  by  any  trick,  device,  or  fraodolent  cxm- 
dieni  tiie  owner  not  voluntarily  partinic  widi  nia 
entire  interest  In  tiie  gooda^  and  wliere  the  takv 
intends  in  any  indi  oaae  frandoleatiy  to  deprive  the 
owner  <rf  the  entire  interest  in  tbe  pniperty  against 
his  will":  fBoscoe  Crim.  Ev.  &69.)  Hhnmamywrn 
taken  in  this  case  against  the  will  tA  the  own^  fur 
it  eannot  be  contended  for  a  moment  that  she  psid 
with  it  vduntarily.  And  it  waa  also  obtahNd  by  a 
^ick,  device  w  false  eqwdlent,  not  so  mneh  a 
false  pretence  as  a  false  expedient  of  another 
kind,  the  prisoner  pretending  that  somethiBg 
had  taken  place  which  he  knew  bad  not.  Aad 
he  also  operated  on  her  fears  by  threats.  It 
was-  further  argued  that  the  learned  depnty 
reeorder  had  misdirected  the  jury.  It  mn  be  that 
it  would  have  been  better  If  he  bod  directed  thai  to 
oontider  whether  the  money  was  not  Obtuned  by 
threats,  which  tbe  prosecutrix  might  construe  into 
threats  of  personal  vidence ;  but  that  is  not  tbs 
question  reserved  for  us.  For  tbe  above  reaaona  i 
think  a  larceny  was  pro^d,  and  thatt  the  convlcliaB' 
must  be  affirmed. 

M Axmt,  B.— I  am  of  <^ion  that  a  larceny  wu 
proved,  but  I  think  that  the  facU  would  have 
proved  a  robbery  also. 

1    BiACKBuna,  J,— I  alto  ^think  tbe  |Coaviction 
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must  be  affirmed.  What  we  are  to  see  !■  whether 
Ae  direction  to  the  jury  was  right  To  ctmstitiite 
lacoeny  there  most  be  the  animus  furandi,  and  the 
property  must  be  taken  against  the  will  of  the 
peraon  from  whom  it  is  taken.  The  ingredients 
that  act  on  tiie  will  of  Uie  party  must  be  to  a 
certain  extent  the  same  both  in  the  case  of  robbery 
and  larceny,  and  in  both  the  prop^ty  mast  be  taken 
Against  the  will  of  the  person.  It  would  be  a  great 
■candal  if  taking  money  out  of  a  persoo'a  pocket 
were  to  be  larceny,  but  not  to  be  W  if  the  person 
was  frightened  into  giring  np  her  money  against 
lier  wilL  No  point  was  reserred  as  to  whether  or 
not  the  money  was  obtained  from  the  prosecutrix 
against  her  will,  but  the  eridence  shows  a  precon- 
certed intention  to  take  the  money  from  her  against 
her  will,  and  there  waa  abondant  evidence  of  the 
aauKw  flmauti  in  the  oooduot  of  the  parties. 

LnsH,  J. — I  doubted  at  first  whether  there  was  a 
anfficient  fraudulent  faUung  to  constitata  larceny, 
bat  upon  consideration  Z  think  there  wai,  and  that 
the  money  was  demanded  by  the  prisoner  animo 
fiuantUf  and  obtained  from  her  against  her  will. 

Bkett,  J.— I  also  hare  had  doubts  whether  there 
was  sufficient  evidence  to  support  a  conviction  in 
this  case.  If  the  case  had  rested  on  the  principle 
of  the  money  having  been  obtained  by  a  trick,  I 
sbonld  hare  thought  that  there  was  not.  The  case, 
if  so  pnt,  would  have  failed  in  this,  that  if  the 
woman  by  the  trick  was  induced  to  part  with  her 
money  slie  did  so  willingly,  and  in  this  case  with 
intent  tlut  it  should  be  taken  away  by  the  prisoner. 
Bat,  upon  consideration,  I  think  that  this  conriction 
may  be  supported  on  the  ground  that  the  woman 
parted  with  her  money  against  her  will,  by  reason 
of  unlawful  Tiolence  used  and  threatened  by  the 
prisoner.  I  had  doubts  whether  the  threat  of  im- 
prisonment was  sufficient  ;  but  upon  consideration 
I  think  chat  a  threat  of  immediate  personal  restraint 
made  by  a  person  present,  and  having  power  to 
carry  such  threat  into  execution  may  reasonably  be 
aaid  fo  cause  a  person  to  do  what  this  woman  did 
against  her  will,  and  that  is  sufficient  to  make  the 
giving  up  of  property  snch  a  taking  of  property  by 
a  prisoner  as  to  constitute  the  crimo  of  larceny. 


V.  O.  MAUNS'  OOUAT. 
Bwntsd  br  G>  T.  Eswabso,  Biq.,  BandatSMt-Law. 

nairtday,  Nov.  18. 

Re  FOTTBBIBB  RULW^T  CoMFAHT. 

Jfijmction — Railuiay  Companies  Act  1867 — Scheme — 
Judgmenl  by  mortgagte  and  execution — Costa, 

A.  mortgagtt  of  a  raihoay  contpany  obtairud  iudgwent 
amd  iuutd  execution  with  a  return  of  nulla  bona.  A 
tdume  tcoM  arranged  and  conjirmed,  the  mwlffogne 
tHtaenting  and  lubsequenth/  keying  execution  and 
mising  piajttj  ^ 

Heid^  thai  the  mortqagee  toaa  bound  by  the  scheme,  and 
the  sheriff  must  be  restrained  from  selling  and  eon- 
tintfing  in  posseuioa,  but  that  the  company  must  pay 
the  ereditai*t  costs  al  law  vp  to  the  issuing  execution, 
and  tkdr  om,  the  sheriff's  U>  be  paid  by  the  creditor. 

(hbarme,  Q.  C,  and  Drydea  moved  in  this  matter 
on  behalf  of  the  Potteries  Bailw»  Company  for  an 
iojanction  to  restrain  the  Stieris  of  Chester  from 
continuing  in  possession  of  and  selling  certain  plant 
and  property  of  the  company  which  he  had  taken 
onder  a  writ  of  ca.  so.  under  these  dicunitances. 
Vol.  XXL,  HJS.,  No.  989. 


[V.C.  M, 

'   A  gentleman  named  Minor  was  a  mortgagee,  and 
I   obtained  a  judgment  against  the  company  in  Feb- 
:   ruary  1867,  and  at  once  levied  execntion  on  auch 
:   judgment ;  but  there  was  a  return  of  mdia  bom.  A 
I   scheme  of  arrangement  was  then  entered  into  under 
the  Railway  Companies  Act  1867  (.30  &  81  Vict, 
c.  127}  with  their  creditors,  which  was  assented  to 
by  the  requisite  number  and  confirmed  by  the  Vice- 
Chancellor  in  May,  and  in  Jnly  Mr.  Minor  chal- 
lenged it  as  not  binding  upon  him,  he  never  having 
assented  to  it.  and  under  that  scheme  the  mort- 
.   gages  were  exchanged  for  debenture  stock.  Matter* 
went  on  under  the  scheme,  and  Mr  Minor  had 
:   recently  (in  the  Long  Vacation)  cau8ed|another  cxe* 
cution  to  issue  under  his  judgment,  and  the  sheriff 
had  seized  certain  plant  and  property  of  the  com- 
I   pany  and  was  proceeding  to  sell  it.   Upon  this  aa 
application  was  made  ex  porta  to  Uie  vacation  jodge- 
(James,  V.C.)  for  an  injunction  to  restrain  the- 
sheriff  from  continuing  in  possession  and  from  sell- 
ing under  the  suit,  and  James,  V.C.  made  an  order 
to  restrain  the  sheriff  from  selling,  but  not  from 
continuing  in  possession,  and  put  the  company  ou 
an  undertaking  to  ^venotleeof  motion.  Mr.  Minor 
on  having  this  notice  served  upon  Mm  caused  • 
cross  notice  of  motion  to  be  served  upon  the  com- 
pany for  leavo  to  make  his  judgment  available,  and 
the  motion  for  the  injunction  against  the  sheriff  waa 
now  made. 

The  Vioe-Chaitobliak  stopped  counsel  for  the 
company,  and  called  on  those  appearing  for  the 

judgment-creditor. 

Glasse,  Q.  C,  and  C.  Loeock  Webb  tot  Hr.  Bfinor 
opposed  the  motion  on  the  ground  that  judgment 
having  been  obtained  ^nd  execution  issued  before 
the  date  of  the  scheme,  and  Mr.  Minor  being  a  judg- 
ment-creditor who  hod  not  assented  to  it,  the  Act 
of  1867  did  not  apply  to  this  case.  The  judgment- 
creditor,  because  hie  happened  to  be  a  mortgagee^ 
ought  not  to  be  placed  in  a  worse  pssition  tbui » 
judgment-creditor  who  was  not  a  mortgagee.  It 
had  been  held  in  the  case  of  The  Cambrian  Railways, 
Ii.  Rep.  3,  Ch  App.  278,  that  a  scheme  did  not 
bind  general  creditors.  He  was  not  now  seek- 
inff  to  enforce  his  claim  as  mortgagee,  but  rested 
sofely  on  his  j^odgmcn^  and  he  onght  not  to  be  pre- 
judiced and  bu  legal  right  affected  except  under  an 
express  provision  of  the  statute ;  and  there  was 
nothing  in  the  Act  of  1867  which  could  be  said  to 
meet  his  case.  Mr.  Minor  also  now  moved  for  leave 
to  make  his  judgment  available. 

Railway  Companies  Act  1817,  se.  4,  10,  and  18 } 
Bowen  v.  Brecon  Railway  Company,  L.Rep.  3 

Sast  and  West  Juaetian  Railway  Compantett 
L.  Sep.  8  Eq.  99. 

The  Vicb-Crascellok. — Tlie  qncstion  is,  whether 
a  person  who  has  obtained  judgment,  and  who  holds 
a  mortgnge,  ia  anything  more  than  a  mortgagee? 
When  he  obtained  judgment,  I  do  not  think  that  he 
lost  any  of  his  rights  as  mortgagee.  The  10th 
article  of  the  scheme  provides  that  mortgagees  of  the 
company  should  be  bound  by  the  scheme,  and,  as  far 
as  he  is  a  mor^fagee,  of  course  he  must  take  the 
provision  made  for  blm  by  the  scheme ;  the  4tii 
article  providing  that  mortgages  shall  be  exchanged 
for  debenture  stock,  this  creditor  has  elected  to 
treat  himself  as  a  mortgagee,  and,  so  far,  properly 
proceeded  to  sue  out  execution  on  his  judgment. 
Tlie  directing  the  sheriff  to  enter  and  levy  is,  in 
fact,  making  his  judgment  available,  and  the  issuing 
execution  is  putting  the  company  to  great  incon-- 
venience  and  damage.  I  am  of  opinion,  that  the 
judgment-creditor  was  wrong  the  moment  he  directed' 
the  sheriff  to  enter  and  levy,  and  from  that  time  he 
most  pay  the  costs.  There  jnojst^lM 
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to  rettrain  the  sheriff  from  selling  and  contiouing 
io  posKiaion  ;  and  so  far  as  the  present  qnestion  is 
coDceroed,  I  consider  that  Mr.  Minor  is  bound  by 
the  ■cheme,  it  baring  been  assented  to  by  the  requi- 
site number  of  mortgagees.  But  I  must  put  the 
company  on  an  undertaking  to  pay  the  costs  of  the 
judgment-creditor  at  lav,  up  to  the  time  of  issuing 
execation ;  and  I  sbail  gire  no  costs  on  either  side 
otherwise. 

Bedwdl,  for  the  sheriff,  naked  for  aa  order  to  gWe 
np  possession,  and  for  his  costs. 

The  VicE-CnANCELi.OR.— The  company  must  not 
pay  the  sheriff's  costs,  but  bear  their  own.  The 
sheriff  must  hare  his  from  the  persoa  who  pat  him 
in  motioo. 

Solicitor  tstt  tiu  oompaoy ;  D.  Siosea, 

For  the  creditor :  D.  A^on. 

For  the  sheriff :  fVaiieis  and  BazaigtUt. 

Tharadag,  Dec.  9. 

Lee  t>.  Halbt. 

InjunctioA — Trade  mark — Cse  of  name  with  routed 
addition — Deception  of  cuMtomert — Fabt  statement  in 
circufar — Title  to  relirf. 

L.  and  Co.,  coal  merchantt,  etialilished  a  branch  busineta, 
and  carried  it  on  in  Pali  Mall  aa  the  "  Guinea  Coal 
Compantf"  U.  was  their  manager,  known  personalfjf 
and  bj/  hie  peculiar  handwriting  to  their  caetomert. 
He  leJX  their  service,  and  set  vp  at  *<  The  Pall  Mall 
Guinea  Coal  Company**  in  the  Strand,  and  on  being 
rtmonefrated  with  added  "  N.B.  No  connection  with 
L.  and  Co."  Subsfqutntlg  H.  removed  to  Pull  Mall, 
vilk  "  Pall  Mall  Guinea  Coal  Company"  on  hii  blind, 
and  numerous  instances  were  in  evidence  of  persons 
giving  orders  at  his  office  J&r  that  of  L.  and  Co.  H. 
chimed  the  right  louselM  name  **  iW/  Malt  Guinea 
Coat  Company" 

On  motion  to  restrain  the  use  of  Ae  name  "  PaU  Mall 
Guinea  Coal  Company,"  infunetion  granted. 

G.  0,  Morgan,  Q.C.,  and  Cadman  Jeaes  mored  in 
this  case  to  restrain  the  defendant  from  using  the 
name  "  Fall  Mall  Guinea  Coal  Compacy,"  and  from 
exhibiting  and  using  any  other  name  being  a 
colourable  imitation  of  the  name  "  Guinea  Coal 
Company,"  or  using  it  so  as  to  deceire  the  pabUc, 
and  lead  them  to  believe  that  the  bnrinesa  of  the 
jdaintiffs  was  carried  on  by  the  defendant.  It 
appeared  that  the  plaintiffs  had  carried  on  the  busi- 
ness of  coal  merchants  under  the  firm  of  "  Lee  and 
Jerdein"  for  some  years,  and  in  1858  they  com- 
menced a  branch  business  in  (Vherine-street,  in  the 
Strand,  as  "The  Guinea  Coal  Company"  for  the 
supply  of  Wallscnd  coals  at  the  uniform  rate  of  one 
guinea  per  ton  throughout  the  year.  In  1863  they 
remoTed  to  22,  Pall-mall,  and  were  known,  as  they 
alleged,  to  their  customers  as  the  "Pall  Mall 
Guinea  Coal  Company,"  although  they  only  used  the 
title  of  "Guinea  Coal  Company,"  and  letters  ad- 
dressed "The  Guinea  Coal  Company,  London," 
found  their  w.iy  to  thi-ir  office.  The  defendant  was 
their  manager  in  PaU-mall,  and  was  well  known  to 
their  customers,  not  only  by  name  and  person, 
but  from  his  peculiar  handwriting.  On  the  18th 
January  18tiU,  the  defendant  voluntarily  left  the 
plaintiffs*  service,  writing  to  say  that  he  should 
lejve,  and  giving  no  otiter  notice.  lu  March  the 
plaintiffs  saw  au  advertisement  of  the  defendant's, 
who  had  taken  an  office  at  II,  Beaufort-buildings, 
SlrHHil,  eallins  himself  "  The  Pall  Mall  Guinea  Coal 
Company."  On  remonstrating  with  him,  he  added 
"N.B.  That  his  company  had  no  connection  with 
the  Guinea  Coal  Company  In  PaU-maU,  which  was 


[V.CM. 

carried  on  hv  Messrs.  Lee  and  Jerdrin."  Upon  tilis 
the  plaintiffs  were  satiffDed,  and  matters  wcot  on 
until  the  30th  of  August,  when  tho  N.B.  was  dis- 
continued in  the  circulars,  and  defendant  removed 
to  No.  id,  Fall-mall,  twenty-four  doors  from  the 
plaintiffs'  office,  and  on  a  wire  blind,  in  gilt  letters, 
were  the  words,  "  Pall  Mall  Guinea  Coal  Com- 
pany." It  was  io  evidence  not  only  that  the  man 
who  made  this  blind,  brooght  it  by  mistake 
first  to  the  plaintiffs'  office,  and  insisted  on  leaving 
it,  but  that  in  twenty-four  other  instances  customers 
of  the  plaintiffs,  persons  of  rank  and  others,  had 
been  actually  deceived  ;  and  having  ^ne  to  the 
defendants'  instead  of  the  plaintiffs*  office,  and  seen 
him,  and  remarked  that  he  had  removed,  he  slmplv 
answered  '-Yes,"  without  staling  that  he  had  left 
the  plaintiffs'  service.  Glenag  r.  Smith,  2  Dr.  &  Sn. 
476,  13  L.  T.  Bep.  N.  S.  II,  was  a  case  where  the 
defendant  had  used  the  names  of  his  former  em- 
ployers, in  promlncDt  letters  so  as  to  induce  persons 
to  believe  that  they  had  removed  to  the  plane  where 
he  carrieJ  on  business,  and  the  court  interfered. 
He  defendant  had  made  a  long  affidavit  in  wbidi 
he  ehai^  the  plaintiffs  with  sup^ylng  bad  coal 
and  short  wdght,  stating  that  he  ud  constantly 
remonstrated  with  them  and  referred  to  the  com- 
plaints of  customers,  and  that  it  caused  him  to 
leave.  He  also  disclaimed  any  wrong  intealion. 
Upon  these  grounds  it  was  contended  that  the  case 
came  within  the  well-known  doctrine  of  this  court, 
that  wherermr  advantage  was  taken  unfairly  of  the 
name  of  another  person,  or  of  a  particular  firm  w 
business,  so  as  to  deceive  the  public  and  cause  them 
to  mistake  one  for  the  other,  this  court  would  inter- 
fere. The  object  hero  was  palpable ;  and  it  had 
eminently  succeeded,  and  the  defendant  had  added 
to  his  offence  by  setting  op  a  contention  of  the 
basest  kind,  charging  the  plaintiffs  with  diabonestr. 

Glisae,  Q.C.,  and  Xaldtr,  for  the  defendant,  con- 
tended that  the  plaintiffs  being  perfectly  aware  of 
what  had  occurred,  and  of  the  defendaot's  intention 
in  February,  acquiesced  from  March  last  ontil  thcry 
filed  the  bill  in  November,  without  any  notice.  The 
defendant  had  aa  mncfa  right  to  use  the  title  aa  the 
plaintiffs,  and  if  he  had  been  asked  would  have 
changed  it.  Advertisements  of  the  pluntiffs'aod 
defendant's  companies  had  appeared  in  the  public 
prints  side  by  side.  There  were  many  other  com- 
panies with  a  like,  and  two  with  the  same  simple 
title,  "The  Gninea  Coal  Company."  Tbed^endant's 
affidavit  went  to  this,  that  the  idaintjffs'  bntinesi 
had  fallen  off,  which  led  to  his  leaving ;  he  had  re- 
monstrated with  the  plaintiffs  as  to  the  complsiots 
of  customers.  The  word  **  Pall-mall "  was  objected 
to,  but  there  was  no  trade  mark  in  that.  The 
plaintiffs  did  not  use  the  name  "  Pall  Mall  Guinea 
Coal  Company,"  but  the  defendant  did.  The  reason 
why  the  advertisement  In  question  did  not  eootain 
the  disclidmer  was  that  the  editor  refused  to  insert 
it.  The  colour  and  appearance  of  the  circulars  were 
different.  The  court  could  not  restrain  going  into 
the  same  street  Assuming  a  right  to  the  name  as 
a  trade  mark,  any  misrepresentation  in  selliog  a 
thing  which  was  not  what  it  was  represented  to  be 
disentitled  a  party  to  relief.  The^ntiffspurported 
to  sell  Wallsend  coal,  and  did  not  do  so,  but  Derby- 
shire, and  short  weight.  [The  ViCK-OaAKCEixoa.— 
That  charge  is  totally  irrelevant.]  The  misrepresent- 
ation disentitled  tho  pluntiffs  to  relief,  because  it 
was  done  systematically,  and  when  complained  of 
the  order  was  not  to  supply  that  customer  again. 
The  defendant  had  taken  every  means  to  let  Uie 
public  know  that  his  was  a  separate  business,  con- 
tinuing to  this  time.  The  defendant  had  offered 
lUOO/.  for  the  purchase  of  the  plaintiffs'  office,  and 
had,  moreover,  when  he  left  j^ven  them  notice  that 
he  intended  to  se^u^,in^e@^p^e 
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Craft  V.  Day,  7  Beav.,  84. 
Mankaa  v.  Rou,  W.  N.  186».  p.  217. 
Kerr  on  Iniiuiotioiii,  481. 
Morgan  r^Adam,  15  L.  T.  Bap.  N.  S.  810. 
Perry  t.  TVuqUt,  6  BeaT.,  16. 
Piddy  7.  Howe,  2  Sim.,  477. 

(^illf,  u  anueia  curice. — Vlce-Oh«icellor  James 
yeaterdajr  re« trained  a  man  from  using  his  own 
same. 

StaptVt  Q.C.— Because,  having  aold  his  bustneaa, 
vUeh  bwe  his  name,  he  set  np  irith  the  same  name 
dose  by. 

There  were  affidavit  of  the  plaintiffs  in  reply, 
denjing  the  charges  made  by  the  defendaat. 

G.  0.  ilorgaa  Q.  C.  replied  on  the  question  of 
deby,  bat  was  stopped  by  the  eourt. 

The  Vice-Chaxcellor. — The  i^^ntiff  s  have  been 
partners  for  some  years  as  coal  merchaots,  and  in 
a  branch  business  as  "  The  Guinea  Coal  Company," 
a  title  adopted  to  designate  the  natare  of  their 
tndc,  for  supplying  the  public  with  good  coal,  as 
tbey  say,  at  an  uniform  price.  The  defendant  from 
1860  till  Jaanary,  1669,  was  their  manager,  and  as 
mch  became  acquainted  with  the  secrets  of  their 
trade  and  the  names  of  their  customers,  and  on  the 
I8th  of  that  month,  without  assigning  any  reason, 
gSTe  notice  that  he  should  quit  their  service  on  the 
20th,  and  ho  did  so.  So  far  there  is  nothing  to 
comj^MQ  of.  lie  immediately  set  up  business  in 
Beaufort  Bu  ildings,  Strand,  and  for  some  reason, 
of  wUdi  I  have  vainly  asked  an  explanation,  called 
Ida  business  "  The  Fall-mall  Guinea  Coal  Com- 
pany.** In  truth  It  was,  because  the  plaintiffs  being 
snccessful  he  desired  to  supplant  them  by  using  the 
nanie  designating  their  branch  business,  and  availed 
himself  of  it  to -take  the  cbuice  of  getting  some  of 
th^  legular  customers,  a  most  dishonest  purpose. 
Aware  abo  that  he  might  not  be  snccessful  in 
Beaufort  Buildings,  he  removed  to  Pall-mall,  and 
the  plaintiSa  being  "The  Guinea  Coal  Company," 
called  himself  "  The  Fall-mall  Gma?a  Coal  Com- 
pany," and  the  plaintiffs  being  known  to  their  cus- 
tomers aa  "The  Guinoa  Coal  Company,"  and  to 
carry  on  business  in  Pall-mall,  they,  as  the  most 
intelligent  portion  of  the  public,  who  would  not 
look  very  minutely  into  these  matters,  were  most 
likely  to  be  deceived.  The  defendant  thought  it  a 
great  stroke  of  business  to  get  into  Pall-mal),  and 
the  only  fair  part  of  his  conduct  was  that  he  o^ered 
the  plaintiffs  1000/.  for  their  office,  which  was,  how- 
ever refused,  for  being  welt  placed,  and  carryiii.i;r  un 
a  good  business,  it  was  an  insignificant  sum.  Find- 
ing he  could  not  purchase  the  business,  he  adopted' 
tiie  ;|^an  of  setting  up  close  by,  and  although  in 
his  original  circular  ho  added  the  N.  B."  that 
does  not  do  away  with  the  improper  object.  I  am 
satisfied  that  he  did  not  omit  to  send  a  circular  to 
all  the  plaintiffs'  customers,  and  also  solicited  tltem 
personally.  The  mistake  as  to  tlie  blind  shows  the 
consequence  of  what  he  did,  and  there  are  numerous 
Instances  proved  of  the  same  kind.  Indeed,  with 
two  firms  so  placed,  they  must  occur.  Whether  it 
be  the  case  of  a  shop  or  hotel  with  a  name  so  simi- 
lar, mistakes  must  arise.  With  so  many  other 
streets  where  the  rents  are  so  much  lower,  why  did 
he  choose  Fall  Mall,  paying  between  .£200  and  JCSOO 
a  year  ?  I  cannot  hesitate  in  coming  to  the  conclu- 
sion  that  one  object  was  because  his  former  em- 
ployen  were  there  already,  who,  although  they  did 
not  call  themselves  "The  Pall  Mull  Guinea  Coal 
Company,"  the  fact  of  his  joing  so  created  great 
confusion,  and  a  person  walking  down  Sc.  James's- 
street,  and  seeing  "The  Pall  Mall  Guinea  Coal 
Company,"  would  search  no  further,  not  probably 
knowing  the  number;  and  twenty-five  instances  are 


given  of  such  deceptions  having  taken  place.  Thus 
the  orders  were  given,  and  the  plaintiffs  deprived  of 
their  business.  When  all  other  streets  were  open 
to  him,  was  this  a  fair  and  honest  mode  of  carrying 
on  trade  7  It  is  omtended  that  th«e  was  no  pro- 
perty  in  the  name  "Fall  Mall,"  and  that  the  plain- 
tiffs had  not  used  it,  and  therefore  it  follows  that 
the  defendant  is  at  liberty  to  adopt  it>  and  that  I 
cannot  interfere.  Is  tliat  the  true  doctrine?  Put 
ths  case  of  a  well-established  shop  or  inn,  or  of  a 
publication ;  directly  the  ntune  is  established  so 
aa  to  constitute  a  reputation,  no  person  caa 
adopt  the  same  name  (which,  although  not  a 
copyright,  is  in  the  nature  of  a  trade  mark), 
because  by  doing  so,  he  leads  the  public  to  believe 
that  they  are  dealing  with  the  party  who  has  esta- 
blished the  name,  when,in  troth,  they  are  dealing  with 
another  person.  Has  this  defendant  dono  so  ?  This 
doctrine  is  not  a  mere  technical  mle,  but  founded 
on  this  principle — that  persons  must  not  conduct 
business  in  a  manner  calculated  to  deceive,  and  avail 
themselves  of  the  projierty  of  another  person.  In 
Croft  V.  Day  in  1843,  Lord  Langdnle  very 

succinctly  and  distinctly  laid  down  the  doctrine  of 
this  court.  No  doubt  that  was  a  case  of  pure  trade 
mark,  but  it  embraces  the  general  mincii^.  lie 
says :  "  My  decision  does  not  depend  on  any  pecu- 
liar or  exclusive  right  the  plaintiffs  have  to  use  the 
names  Day  and  Martin,  but  upon  the  fact  of  the 
defendant  using  tbcwe  names  In  connection  with 
certain  circumstances,  and  in  a  manner  calculated 
to  mislead  the  public,  and  to  enable  the  defendant 
to  obtain,  at  the  expense  of  Day's  estate  a  benoflt 
for  himself  to  which  he  is  not  in  fair,  honest  deal- 
ing entitled,"  and  he  granted  the  injunction.  The 
same  doctrine  was  recognised  by  the  same  judge 
in  P&rry  v.  Tru^lt  (sup.)  ;  I  had  the  same  question 
as  to  the  "  property  "  In  a  name  in  Bradbury  v. 
BectQH  (ante  p.  323)  with  regard  to  Paack  and 
Punch  and  Judy,  and  it  was  also  considered  in 
Kelly  V.  Button,  20  L.  T.  Uep.  N.  a  201 ;  L.  Rep. 
3  Cn.  App.  p.  703,  where  the  present  Lord  Chan- 
cellor held  that  the  proprietor  of  a  newspaper  had  a 
right  to  prflvent  any  other  person  from  adopting  its 
name.  It  does  not  depend  on  any  particular  act ;  the 
court  must  look  at  the  whole  case,  and  if  it  sees  that 
the  party  has  done  acta  leading  to  an  inevitable 
consequence  it  will  interfere.  The  case  cannot  be 
explained  otherwise  than  on  an  intention  by  the 
defendant  to  avail  himself  of  the  plaintiffs'  business, 
selecting  a  name  which  implies  that  he  is  sclliag 
the  coiil  of  the  plaintiffs,  when  he  is  selling  liis  own, 
and  has  gone  to  FuU-mall  in  order  that  their 
customers  may,  by  the  confusion  of  the  two  offices 
so  near  together,  and  so  alike  in  title,  be  deceived. 
The  confusion,  and  the  deception  are  proved  to 
have  arisen.  Several  defences  have  been  set  up; 
he  sajs  he  did  not  intend  to  deceive ;  but.  Millimjtoa 
Y.  Fux.  3  M.  &  Cr.  3^8,  and  Ument  v.  Maddick,  1 
Giff.  9S,  deci<]e  that  to  be  immaterial  if  the  effect  is 
deception  and  injury.  I  disbelieve  that  assertion, 
and  also  the  clurges  be  has  brought  against  the 
plaintiffs  of  bad  coals  and  short  weight.  Sucli 
an  affidavit  ought  never  to  have  been  allowed 
to  bo  made,  or,  if  made,  put  upon  the  file. 
It  ia  n  statement  totnlly  inconsistent  with  his  re- 
maining in  the  employ  of  persons  be  so  stigmatizes, 
as  an  honest  man.  As  to  the  delay,  no  doubt  in 
many  cases  it  is  fatal,  where  the  case  is  otli(>rwise 
proved ;  but  tho  circumstances  must  be  considered, 
and  there  certainly  being  no  delay  chargeable  up  to 
the  end  of  August  from  that  time,  the  plaintifF'i  not 
being  eager  to  rush  into  Chancery,  the  defendant 
rather  got  the  benefit  of  their  forbearance,  and 
therefore  the  injunction  must  be  grante<l. 

Soltoitors  for  the  plaintiffs,  Jonts  an^^tarfint/.  . 

Solicitor  for  the  defendaQ%,i2eii^y<Xs«^OQlC 


y.C.  U.]  Cox  V.  Laitd  ahd  Watbr  Ooxfaht  (Lihtbd). 


Tutaday,  J>eci\. 

Cox  V.  LaXD  IXD  W1.RB  COXFAKT  (LdEITXD). 

JVcinpqMr— CSfijrrh^l  —  Jii^'iifwwri  — •  IntmioeaUiiii 

iKjimetiom—CoaU. 
Nernqtofur*,  although  not  revered  at  Statiemera'  BaU 

in  pttrnanee  of  the  proviatona  of  the  Copyright  At^tf 

kaM  a  ayigright  in  thtir  eontati. 

A  ntw^optr  it  not  "  a  AooX- "  wiAi*  the  2nd  section, 
nw  M  it  a  "perwdieal  mort,"  or  a  work  pubHahed  in 
porta,  within  the  2Uh  atction  of  iha  Qpj/right  Act, 

7%e  defendantt  had  eepttd  from  the  plainltff'a  Jowmai, 
the  Field,  a  "  Lixt  of  Houndt"  obtained  tha  phin- 
tifft  and  compiled  at  conaidtrabd  coaL  The  da/en- 
mnta  had  copied  even  the  literal  errora  of  the  printer  : 

Beld,  that  inasmach  as  the  information  was  procurable 
by  the  defendant*,  v:ho  might,  if  theypUoKd,  compile 
a  nmiloT  listy  the  Cowt  troald  not  grant  an  interlo- 
eutory  tii^iiattoii,  but  ham  tha  plaintiff'  to  Am  remedy 
inAxmagea. 

But  in'aaeh  eaaa  th§  biS  for  an  injiactimt  tSamtaud 
mtboHt  ceata. 

Tbifl  was  a  motion  on  behalf  of  Ifr.  Irwin  E.  B.  Cox, 
proprietor  of  the  /iV/e/new^por,  foran  injunction  to 
restrain  the  defendants  from  printing,  pnbliihing, 
selling,  or  otherwise  disporingot  any  copies  of  the 
Land  and  Water  newspaper  containing  the  list  called 
*>The  Honting  Field  of  1870,"  or  any  part  of  such 
list,  copied  or  colonrably  altered  from  the  "  List  of 
Hoands"  contained  in  the  Field  newspaper.  The 
list  contained  particulars  relating  to  the  Tarious 
packs  of  hounds  in  the  United  Kingdom,  the  name 
<d  each  hant,  the  nearest  town  oonTenient  for 
strangers,  the  namber  of  couples  in  the  pack,  the 
hunting  days,  the  names  of  the  masters,  huntsmen, 
and  whips,  the  addreH  of  the  kennel,  &c.  The 
plaintiff  alleged  that  this  list,  which  appeared  in 
the  Fiaid  of  Kor.  6,  containing  somo  slight  errors, 
ablmi^atfoas,  annotations,  and  omissions,  was  copied 
almost  exactly  In  respect  of  these  things  in  the 
Land  and  Water  jonmid  of  Nor.  13. 

Ghsae,  Q.  C.  and  BrotA^nk,  for  the  plaintiff ; 
iWaoa,  Q.  C.  and  Loudon,  for  the  defendants. 

Gkuae,  in  moving,  said  he  should  show  as  disUnct 
and  deliberate  a  piracy  as  was  ever  brought  to  the 
notice  of  a  court. 

iWwa.— Allow  me  to  present  an  objection  to 
this  motion.  I  say,  flrst  of  all,  it  nerer  was  copied 
as  alleged ;  and  secondly,  if  it  was,  that  the  Field 
Dewspaper,  not  b^ng  registered  at  Stationers'  Hall, 
the  ^aintiff  eould  net  vw. 

Glaaaa  would  satisfy  his  Honour  that  the  Field 
was  not  a  document  requiring  registration,  and  for 
that  reason  it  was  not  necessary.  He  should  prove 
that  it  was  not  the  custom  to  register  a  newspaper 
at  Stationers'  Hall ;  atid  there  was  no  means  of 
registering  a  newspaper  there  for  the  purposes  of 
copyright.  The  thing  complained  of  wai  that  the 
"  List  of  Honndn,"  a  table  of  very  great  interest, 
was  printed  in  the  Fitld  newspaper  of  Nor.  6,  attd 
on  Nov.  18  the  defendants  published  an  exact  reprint 
of  it  in  their  paper  as  "  The  Hunting  Field  of  1870." 
They  had  copied  it  in  the  most  servile  manner, 
every  little  error  and  abbreviation  bdng  used, 
which  clearly  showed  that  they  had  made  it  a 
matter  of  simple  copying.  The  learned  counsel 
then  read  the  affidavits  of  Mr.  Cox  and  two  other 
gentlemen.  He  said  that  there  was  no  necessity 
far  registering  a  newspaper,  the  JlrW«,  for  instance, 
not  being  registered.  [The  Vicb-Chamcbllob.— 
Would  it  be  lawful  for  any  newspaper  to  copy  the 
leading  articles  of  the  Timet  ?]   I  should  think  not. 
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i^orwK.— All  the  country  pqien  doit^  and  the 
London  evening  papers  also. 

GJoate.— But  they  always  pat  at  the  end  vhete 
it  comes  from. 

jRsetnoR.— The  TTsms  new^per  never  made  «a 
appUration  oi  this  kind. 

The  Vice-Chascellob.— Ilioy  ire  snnnssd  to 
be  quoted  as  a  compliment. 

AawRr— We  went  Uiroagh  the  same  labour  thit 

they  did. 

Glaate. — ^Tt  is  veiy  remarkable  if  that  be  lme,t(X 
in  every  instance  of  error  in  the  Field,  precisely  the 
same  error  has  been  reprinted  in  the  defcndiuili^ 
journal.  The  plaintiff  chargea  that  the  Ust  con- 
tained in  defendants*  newspaper  was  not  the  molt 
of  origin^  information  obtained  by  tlie  defendants^ 
company,  or  of  independent  inquiry;  and  in  almost 
every  instance  where  errors  were  the  result  of  mere 
misprint  or  omission,  and  abbreviations  were  pro* 
perly  used  for  the  convenience  of  the  columns  of  the 
Field  it  was  absolutely  reprinted  and  cot»ed  inte 
the  Land  and  Water  newspaper.  For  instance,  oat 
of  seventeen  caecs  where  replies  to  the  Fid-l  circolsr 
conUined  altmtions  In  the  names  of  hunts,  the 
alterations  were  made  in  ten  cases,  and  in  the  other 
seven  it  was  not  thought  necessary  to  make  any 
change ;  and  in  all  these  instances  the  exact  reprint 
appeared  in  fjond  and  Water.  Again,  the  nomei  aC 
towns  convenient  to  bunts  were  inserted,  from  in- 
formation partly  anwlied  at  the  fidd  office,  and 
partly  by  masters  of  the  hunts ;  and  in  almost  «v«y 
instance  they  were  printed  in  Land  and  Water,  sad 
where  snch  convenient  town  was  by  ovenight 
omitted  in  the  Field,  no  such  town  is  menti<Mwd  is 
Land  and  Water.  In  the  Field  of  Nov.  6  there  w«» 
finger  points  [49*]  to  indicate  that  no  answers  bad 
been  received  from  those  masters  of  bounds;  bat 
aft«  the  Field  had  been  printed  nearly  twenty 
replies  were  received,  rendering  alterations  neces- 
sary ;  yet  in  the  snlMeqnent  week  Lund  and  WaUr 
published  them  without  any  such  alterations.  lo 
two  instances  where  the  wrong  symbols  of  annota- 
tion were  printed  in  the  Fieid  the  same  two  mors 
appeared  In  Land  and  WaUr.  Where  Marqnis" 
was  printed  in  the  FHetd  "fibrqs.,''oD  aoeonot  of 
the  narrower  column,  the  name  was  printed  vith 
the  same  abbreviation  in  Land  and  Water,  althooghi 
from  the  greater  breadth  of  column,  there  was  siapie 
space  to  have  printed  "Marquis"  in  full;  and  n» 
similar  abbreviation  is  printed  elsewhere  in  the  fjud 
amf  Weoer  list.  In  the  same  manner,  the  name  « 
"Macdonld,"  the  mast-r  of  the  Westmeath  Fuz- 
hounds,  was  printed  without  the  "  a,"  and  /vwrf "»« 
Water  had  printed  it  also  without  the  "a,"  thoash 
in  theircase  there  was  ample  space  to  have  insertcdit 
[The  Vic  b-Chamcelloh.— These  are  very  curioas 
omissions.]  There  are  others  just  as  curious.  Cap- 
tain Trencn  Nngent's  name  appeared  in  the  ^VfUas 
Cspt  "  T."  Trench  Nugent,  bwause  the  printer  hsd 
understood  a  "  T  **  placetl  above  Trench  —to  prevent 
its  being  printed  "  French  "—as  indicating  thst  be 
was  to  insert  another  *'  T  "  before  Trench,  which  m 
accordingly  did,  and  Land  and  Water  printed  itis 
exactly  the  same  wny.  Under  the  head  of  Besjttes 
the  Cnckermoath  pock  are  describe^  as  belor^a* 
to  Col.  Green  Thompson,  M.P.,  whereas  since  tlw 
Inst  election  he  has  ceased  to  be  a  member  of  I'*'- 
iiament ;  and  that  same  error  is  followed  by  MJ™ 
and  Water.  There  was  but  one  pack  of  slnijhOBna^ 
omitted  from  the  Field  list,  viz.,  the  Surrey,  an«i,  "> 
consequence  of  being  without  informatiin 
several  packs  of  harriers,  they  wmb  altagrth* 
omitted  from  the  FMl,  and  not  one  of  ibess  «» 
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Inserted  in  Land  md  Water.  [Tbe  Vicg-Chan- 
■CULOB.  —  These  are  wooderful  coincidencea.] 
It  is  miraculous  that  the  printer's  devil,  uiilesi 
he  were  a  devil  indeed,  could  have  committed  tbe 
same  mistakee.  One  dues  not  understand  it.  And 
to  a»y  that  it  ia  the  reault  of  iaformation  obtained 
honestly  and  fairly  from  the  same  sources  is  to  saf 
that  vhicti  I  am  uttMly  unable  to  credit.  But  I 
~aoi  told  tJut  jour  Honour  ij  not  to  hear  Hub  motion 
beoauu  the  rUid  nevsp^ier  U  not  registered. 

Aorsen.— I  saj  there  Is  no  coOTright  in  a  news- 

riper.  f Hie  Vigb-Chakobllok. — saw,  for  instance, 
saw  in  this  morning's  Ttmea  n  review  extending 
orer  two  or  three  columns  of  Miss  Mitford's 
-**Lytfaam  Letters."  Can  anybody  take  that  oat 
-and  le-pubUsh  it  ?]  Certainly. 

Glaue.--l  say,  no.  [The  Vicb- Chahcbllor. — 
Practically  there  are  a  great  many  difficulties  in  the 
vay  of  my  disposing  of  this  case,  because,  supposing 
1  grant  we  injunction  against  the  defendants  pub- 
U&ing  tbe  list,  and  they  get  a  perfectly  accurate 
liat,  what  would  occur  ?]  If  they  get  it  at  their 
own  expense,  as  in  tbe  Directory  case,  they  can  do 
Abe  same  thing ;  but  they  must  not  avail  themselves 
of  my  exertions.  Supposing  next  year  they  choose 
4o  go  through  the  same  labour  as  the  Fidd,  they  can 
4o  it;  but  if  the  paper  cannot  a£Fotd  tbe  expense  of 
■doing  it  by  reason  of  its  circulation,  that  is  no  reason 
■why  they  should  take  it  from  me.  The  learned 
-couusel  then  quoted  the  second  section  of  the  Copy- 
rigbt  Act,  which  explained  that  the  term  "  book" 
aoeant  "  every  volume,  part,  or  division  of  a  volume, 
pamphlet,  sheet  of  letterpress,  sheet  of  music,  map, 
■chart,  or  plan  separate^  published."  The  FUtd 
jwerspaper  did  not  answer  any  of  those  descriptions. 
Xooking  at  the  lUh  section  of  the  Copyright  Act,  it 
said  that  "a  book  of  registration  shall  be  kept 
wherein  may  be  registered" — and  here  he  might 
say  that  registering  did  not  affect  the  copyright, 
-but  it  only  gave  the  right  to  sue  upon  it — "any 
book,"  and  so  on.  There  there  was  only  the  word 
**  book."  The  24th  section,  on  which  his  friend  relied, 
•enacted  "that  no  proprietor  of  copyright  in  any  book 
•ball  bring  an  actitm  at  law  or  equity  unless  be  shall, 
before  commencing  such  action,  have  caused  an 
•entry  to  be  made."  [The  Vicb-Chahcbllob. — The 
vord  "  newspaper  "  is  never  mentioned  in  the  Copy- 
right Act.]  No.  If  you  can  bring  "newspaper" 
into  the  definidon  of  the  word  "  book,"  then  the  Act 
viU  apply  to  prevent  me  suing  UQtU  I  have  regis- 
tered. [The  Viob-Chahcbllor.— If  Mr.  Pearson  is 
right  in  bis  objection  that  there  is  no  copyright  in  a 
newspaper  unless  it  is  registered,  then  it  f oUow>  that 
«here  is  no  copyright  in  any  article  that  is  inserted 
in  such  newspaper.  If  that  is  so,  you  may  take  a 
■copy  of  the  whole  of  the  contents  of  tiie  Tim«M  of 
to-day  and  reprint  it,  calling  it  by  some  other  name; 
ud  there  would  be  nothing  to  prerent  your  doing 
ao  if  there  ii  no  copyright.]  Certainly  it  is  a  start- 
ling proposition.  [The  Vice-Chahcbllob. — Has  it 
never  been  determined  ?] 

Pearson. — No  j  because  no  newspaper  yet  has  ever 
filed  such  a  bill  as  this.  [The  Vioe-Charcbllor. 
— I  am  not  speaking  of  this.  I  am  speaking  of  the 
abstract  [xrinciple,  whether  there  is  an  ainolute  right 
to  reprint  any  article  from  a  newspaper  without  the 
proprietor's  consent.] 

G/oue.— If  this  objection  holds,  it  is  the  undoubted 
right  of  any  person  so  to  do.  I  do  not  like  to  retort 
'*  that  no  otht^r  newspaper  has  bought  it  worth  its 
whilu  U)  do  so but  I  do  say  that  it  was  answered 
by  tliis,  that  no  other  newspaper  than  fxind  and 
tVaUr  thought  it  consistent  with  its  position  and  , 
«liaracter  to  publish  such  a  deliberate  and  plain 
piracy.  But  we  are  not  to  regard  tbe  rights  and 
interests  of  the  two  papers  at  present ;  for  tha  simple 
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and  plain  question  is,  whether  it  is  within  the  Copy- 
right Act  or  not.  [The  VioB-CaANCELLOB. — Mr, 
Pearson's  objection  raises  that.  He  saya  there  is  no 
copyright  in  a  newspaper,  or  anything  in  a  news- 
paper. Then  if  there  is  no  copyright,  it  may  be 
pirated.]  If  your  Honour  thinks  there  is  not  any- 
thing in  it,  it  would  be  idle  for  me  to  go  Into  uia 
question  generally.  [The  yiCB-CHA.K0BLLOB.— I 
think  I  had  better  hear  Mr.  Pearson  upon  that.] 

The  Vicb-Chamcellob. — I  am  now  upon  tiie 
question  whether  you  can  m^ntain  a  bill — whether 
in  fact,  you  may  have  copyright  in  any  artide 
published  in  a  newspaper ;  ud  thoefore  you  may 
assume  that  the  piracy  Is  established  beyond  all 
doubt. 

BrooMank  reriewed  the  cases  where  the  copy- 
right question  had  arisen  in  connection  with  direo- 
tories,  Lillywbite's  Cricketers'  List,  &c. ;  but  there 
was  no  case  to  be  found  where  the  copyright  in  a 
newspaper  had  ever  been  l>efore  the  couru  of  law  or 
equity.  [The  VioB-CaaiiOBUOB.— The  ptrint  li 
whether  taepn^lator  of  a  newsp^ier  has  lufBdent 
proper^  wittumt  legistration  in  an  ar^te^  or  any- 
tUng  written  tor  him  at  his  expense,  to  preruii 
anotiMT  penon  ndng  ft.] 

Aorsoa.— Without  rcsistratioD.  We  are  re^s- 
tered  under  the  Act.  [The  Viob-Chakobllob  :  If 
yon  take  the  register  of  tbe  FiM  newspaper,  it 
gives  no  information  of  anything  in  partictuar. 

Suppose  the  Field  had  been  registered  fifteen  years 
ago,  what  information  would  that  give  about  this 
particulw  article?]  Your  Honour  should  know 
that  this  is  not  the  first  time  we  have  printed  a  list 
of  this  kind.  I  wish  to  go  into  the  merits.  [The 
Vicb-Chihcbllob  :  You  are  npoa  the  preliminary 
objection  you  have  taken  ;  and  for  Uiis  purpose  yon 
must  assume  that  the  merits  are  against  yon,  and 
you  must  take  objection  that  they  cannot  sue 
tecanse  there  is  no  copyright  in  the  article  whatever.] 
I  say,  no  copyright ;  and  secondly,  if  thnre  was  a 
copyright,  they  cannot  sue  until  it  is  registered. 
There  being  no  copyright  there  could  be  no  right  to 
sne  in  this  court,  except  such  ri^t  was  givea  bjr 
the  Copyright  Act ;  the  question  was  whether  or  not 
the  plaintiff  had  shown  on  his  bill  that  he  had  any 
right  to  sue  for  what  he  called  a  piracy  of  hia  copy- 
right. After  citing  the  cases,  he  came  to  the  con- 
struction to  be  put  upon  the  word  newspaper ;  and 
he  argued  that  it  came  within  the  Copyright  Ao^ 
the  words  in  the  interpretation  clause,  "  &eets  of 
letterpress,"  being  in  his  ojunion  the  best  description 
tiiat  could  be  found  for  a  newspaper.  That  being 
so,  there  could  be  no  right  of  action  by  the  present 
plaintiff  against  the  defendants,  the  plaintiff  not 
faaviog  registered  in  compliance  with  the  Act  of 
Parliament.  [The  Vica-CKANOSLLOB:  The  artiida 
in  quesUon  here  is  not  '*  separately  published  "  as 
"  sbeets  of  letter-press  "  are  required  to  be.]  You 
cannot  bare  a  copyright  in  au  article  unless  you  have 
a  copyright  ia  the  paper  in  which  it  is  published. 
[The  Vicb-Chai(Cbllob.~A  newspaper  can  never 
have  any  copyright.  That  is  your  proposition.]  I 
venture  to  say  that  is  thoroughly  good  sense  and  good 
law.  [The  ViCB-CHAHCBLLoa. — If  it  be  so,  it  is  cer> 
lalnly  inconaistcnt  with  the  rights  of  property.]  I 
think  not.  [The  Vicif-CuANOBLLoa.— Suppose  tlw 
Field  were  to  engage  Anthony  Trullope  to  write  a 
novel  occupying  two  columna  every  week,  according 
to  your  argument  ncith^  the  Fidd  nor  Anthoi^ 
Trollope  would  have  any  remedy.  To  say  that  ^ 
the  law,  is  utterly  inconsistent  with  the  rights 
of  property.]  I  venture  to  say  that  Anthoi^ 
Trollope,  if  he  thought  fit,  might  register  the  Fi4m 
and  save  his  article.  W«  have  registered  at  Sta- 
tioners' Hall,  and  we  have  registered  it  purposely  to 
claim  a  copyright  i  but  if  newspapers- have  a^cppy- 
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right  at  all,  then  it  must  be  a  copyright  under  the 
meaning  of  the  word  "book"  in  the  24th  scctinn 
then  the  proprietor  of  a  newspaper,  to  obtain  copy; 
right,  must  register  that  "book."  On  the  ques- 
tion, wlietbcr  the  Legislature  intended  a  news- 
paper to  have  a  copyright^  he  quoted  the 
preamble  of  the  Act,  which  set  out,  "Whereas 
It  is  expedient  to  amend  the  law  of  copyright,  and 
to  encourage  the  production  of  literary  works  of 
lastiog  benefit  to  the  world."  He  contended  that, 
according  to  this,  it  was  never  intended  to  have 
copyright  in  a  newspaper;  and  if  it  was,  it  must  in- 
clude lite  whole  of  the  paper  ;  but  when  they  con- 
sidered bow  ephemeral  were  the  contents  of  a  news- 
paper, it  would  be  dear  that  there  could  be  no  copy- 
right. 

Glasse,  ia  reply,  was  stopped. 

The  VicB-CuAKCELLOR— I  do  not  think  I  need 
trouble  yon  further.  There  is  a  preliminarjr  objec- 
tion taken  in  this  esse,  which  raises  a  pcdnt  of  Tast 
importance  to  the  proprietors  of  newspapers,  and  I 
think  I  may  say  to  the  public  at  large.  It  is  so 
imivortnnt.  that  it  seems  almost  incredible,  that  the 
point  should  ccTer  have  arisen— viz ,  whether  the 
proprietor  of  a  newspaper  has  or  has  not  socb  a 
property  in  articles  published  in  that  newspaper  and 

fiatd  for  by  the  proprietor,  as  entitles  him  to  pro- 
libit  the  publication  by  any  other  newspaper  in  any 
other  form  whatever.    The  point  arises  thus : 
This  is  a  bill  filed  by  Mr.  Irwin  Cox,  who  is  the 
proprietor  of  a  well-known  weekly  newspaper  called 
the  Field.   He  files  the  bill  against  the  defendants, 
the  Land  and  Water  Journal  Company,  charging 
that  they  hare  improperiy  pubUshed  in  their  paper 
an  article  which  was  composed  for  his.   The  merits 
of  that  I  do  not  now  enter  into,  because  for  the 
purposes  of  the  argument  it  has  been  and  must  be 
assumed  that  the  article  complained  of  was  a  copy 
of  the  article  of  the  plaintiff ;  and  upon  that  ground 
the  defendant,  by  Mr.  Fearaon,  takes  the  objection 
■that  there  can  be  no  copyright  in  any  article  pub- 
lished in  this  newspaper,  becaose  it  is  not  registered 
under  the  Act  5  &  G  Vict.  c.  45,  commonly  called 
the  Copyright  Act.   Now,  upon  principle,  one  would 
say  that  if  a  proprietor  of  a  newspaper  employs  a 
correspondent  abroad  (which  we  know  is  done  to  a 
great  extent  in  this  conntiy  by  the  proprietors  of 
newspapers  published  here),  and  that  correspondent 
being  employed,  sent  abroad  at  great  expense — 
paid  very  amply  for  .his  labours— makes  com- 
munications to  a  newspaper  which  are  highly 
appreciated  by  the  public,  and  the  paper  is  sought 
for  the  purpose  of  reading  those  communications  as 
soon  as  published— -Dr.  Russell's  communications, 
for  instance,  during  the  Crimean  war,  communica- 
tions which  have  been  obtained  by  the  IHmes  news- 
paper at  vast  expense — if  it  lie  the  law  that 
the  publisher  of  anothiT  newspaper  published  in 
the' evening  of  the  same  day  may  take  the  Timen 
newspaper  and  publish  them  in  exttnto,  with  or 
without  acknowledgment,  and  if  the  proprietor  of 
the  Timea  complains,  he  may  say,  "But  they 
are  common  property ;  true  it  is,  I  admit,  that 
you  have  paid  for  them ;   I  admit  you  have 
given  a  great  deal  of  money  for  them,  and  they  are 
80  very  valuable  that  I  desire  to  turn  them  to 
account  by  publishing  them  in  my  newspaper ;  but 
you  have  no  property  in  them,  although  yon  pay  for 
them ;  you  cannot  loe  for  your  newspaper  as  a 
book— for  then  the  copyright  must  be  registered — 
and  as  you  have  not  registered  the  book  nothing  in 
the  newspaper  it  protected  :"  if  that  is  the  law,  it  is 
a  monstrous  slate  of  law,  repngnant  to  common 
sense  and  common  honesty,  because  that  there  is  a 
property  in  those  artides  there  can  be  no  diadow  of 
oonbt  whatever.  Btill,  however  dear  the  ti|^t  of 
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property  may  be,  if  the  case  falls  within  the  Act  of 
rarliament,!  must  follow  the  same  course  as  in  the 
Brighton  Directory  case  {KrJIu  v.  Morris,  L.  Rep 
1  Eq.  697 ;  14  L.  T.  Kep.  N.  S.  222),  wheie, 
that  being  a  book,  and  clearly  being  admitted 
within  the  Copyright  Act,  it  had  been  registered  at 
Stationers'  Hall,  but,  instead,  according  to  the 
requisition  of  the  Act,  of  citing  the  day  of  pub- 
lication, the  month  only  was  entered ;  and  I  con- 
sidered, as  other  judges  had  done  before,  that  the 
object  of  registration  was  to  ascertain  at  what  time 
the  publication  did  take  place,  in  order  that  fte 
public  might  know  when  the  copyright  expired,  sad 
when  they  would  be  at  liberty  to  publish  it  in  a 
separate  form ;  therefore,  though  everything  dse 
was  complied  with  except  the  day  of  the  month, 
I  held  that  omission  was  fatal,  and  the  bill 
was  dismissed  with  costs.    So  in  this  case,  lunr- 
ever  clearly  I  am  of  opinion  that  this  is  a  pro- 
perty that  ought  to  be  protected,  if  a  newspaper 
a  book  wiUiin  the  2nd  section  of  the  Copy- 
right Act,  and  it  is  admitted  that  the  /TrM 
was  not  registered,  that  would  be  equally  fatal 
to  the  plaintiff's  suit.    Now  I  have   put  ti>e 
case  of  letters  from  correspondents  abroad.  With 
foreign  papers,  we  all  know,  it  Is  the  jwactioeto 
publish  novels  ;  and  in  some  English  oewspapen  it 
is  also  done.   Supposing  a  newspaper  proprietor 
were  to  eng!^  the  first  novelist  of  the  day  to  write 
for  him  a  novel  to  be  published  in  his  newspaper, 
part  every  day,  and  pay  him  highly :  is  this  prc- 
prietor  of  a  newspaper,  who  had  paid  highly,  toloss 
all  property  because  tiie  paper  was  not  rgisteredf 
What  information  would  it  give  if  it  were  regit- 
tered  ?   Would  the  registration  of  a  paper  called 
the  Field,  registered  twenty  years  ago,  give  ta- 
formation  as  to  where  the  copyright  would  com- 
mence and  end?   Kot  the  slightest;  and  there- 
fore it  is  not  within   the  policy  of  the  Act; 
and  I  am  of  opinion  that  it  is  not  within  the 
'  words  of  the  Act   Now,  the  question  depends  flist 
upon  the  second  section.  What  is  a  book  7  becaiu* 
every  book  within  the  24th  section  must  be 
registered.    We   find    that  "  book "  under  the 
2nd  section  *'  shall  be  construed  to  mean  and  inclode 
every  volume,  part  or  division  of  a  volome,  pamphlet, 
sheet  of  letter-press,  sheet  .of  music,  or  drtmatie 
piece,"  and  so  forth.   Now,  certainly  "newspaper" 
does  not  fall  within  any  one  of  those  descriptions; 
and  if  it  was  intended  that  this  Act  should  be  applied 
to  newspapers,  it  would  have  been  inserted,  as  tbe 
word  "  newspaper "  is  well  understood ;  and  the 
word,  "  newspaper  "  not  being  inserted,  I  mast  take 
it  as  advisedly  omitted  because  it  was  not  tbe  in- 
tention of  the  Legislature  that  newspuiers  riionld  be 
included  within  the  Act ;  for  if  it  had  been  intended 
to  include  them,  what  would  have  been  more  simple 
than  to  introduce  the  word  ?    Then  comes  the 
section  which  prescribes  what  is  to  be  done  with 
regard  to  periodical  publications.  Sect.  19  provides: 
"  That  the  proprietor  of  the  copyright  in  any  ency- 
clopssdia,  review,  miigazine,  periodicial  work,orotli^ 
work  published  in  a  aeries  of  hooka  or  parts,  sh^ 
be  entitled  to  all  the  beneflto  of  the  retpstraUon  al 
Stationers'  Hall  under  this  Act,  on  entering  in  the 
said  book  of  registry  the  title  of  such  encyclopedia, 
review,  periodical  work,  or  other  work  published  in 
a  series  of  books  or  parts,  the  time  of  the  first  pub- 
lication of  the  first  volume,  number,  or  part  tbmof, 
or  of  the  first  number  or  volume  Aral  published  aft« 
the  passing  of  this  Act  in  any  inch  work  which 
shall  have  been  published  heretofore,  and  tbe  name 
and  place  of  abode  of  the  proprietor  thereof,  when 
such  publisher  shall  not  be  the  proprietor  thereof. 
That,  again,  does  not  mention  oewspapen ;  and  I 
most  come  to  tbe  same  conclusion,  a  newspaper  not 
being  mentioned  because  iV^ww  not  inteooed  to 
included.  Well,ct^iC8?V*«©D®gt€wT«Pr- 
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right  or  property  la  that  which  is  not  registered 
QOdertheAct  ?  Thisdepads,  lapprehend,  upon  the 
constnicUon  of  the  18th  section,  which  enacts  that 
when  aoy  publisher  or  other  person  shall  have  pro- 
jected, cooducted,  and  carried  on  aay  eoclfclopsmlia, 
reriew,  magazine,  periodical  worlc,  or  work  pub- 
lished ia  a  series  of  books  or  part^  or  anjr 
book  whatsoever,  or  sliall  ttave  emfdoyed  any 
person  to  compose  the  same,  or  any  rolumes, 
parts,  essays,  arttdei,  or  portions  thereof  for  pub- 
lication, in  or  as  part  of  the  same,  and  such 
works,  &c.  shall  be  composed  on  the  terms  that  the 
copyright  shall  belong  to  soch  proprietor,  and  be 
paid  for  by  him,  then  the  proprietor  of  such  work 
shall  be  entitled  to  copyright  (except  that  after 
the  term  of  tw«ity-eight  years  the  copprri^t  shall 
levert  to  the  author),  and  shall  be  entitled  to  sue 
upon  registering  the  same  at  Stationers'  Hall.  Now 
most  every  right  in  this  be  registered  under  the 
Act  ?  The  present  Lord  Chancellor  decided  that 
in  JIavheu)  v.  Maxweil,  I  J.  &  U.  312 ;  3  L.  T. 
Kep.  N.  S.  817.  Hr.  Mayhew  wrote  a  certain 
uucle  or  series  of  articles  in  a  periodical 
called  the  Wdemm  Guat;  and  the  proprietor  pro- 
ceeded to  publish  them  in  a  separate  form.  The 
plaintiff  filed  his  bill  to  restraia  him  from  publish- 
ing them  in  any  other  form  than  in  that  for  which 
he  wrote  the  work.  The  same  point  arose  ia  Strahaa 
V.  Graham,  16  L.  T.  Kep.  N.  S.  87;  on  appeal,  17 
Id,  457,  where  Mr.  Graham  had  sold  the  right 
of  publishing  photographs  of  the  Holy  Land  in  a 
pahlication  called  Good  Words,  where  Dr.  Mlieod 
was  putdishiog  a  work  with  regard  to  the  Holy 
Iiand,  and  the  proprietors  of  Good  Words  had  given 
liim  permission  to  use  the  photographs;  but  Mr. 
Orsham  contended  that  Mr.  Strahaa  had  no  tight 
to  gire  It  Co  Dr.  M'Leod.  I  decided  in  that  case, 
and  my  decision  was  ct^flrmed  by  Lord  Cliancellor 
Chelmsford,  that  there  was  no  right  to  publish 
in  a  separate  form  that  which  he  had  autho- 
rity to  use  only  in  Good  Wordi,  and  that  Mr. 
Gi«ham  had  a  good  right  of  action.  But  these 
cases  ace  distinct  authorities  to  show  that  there 
ia  a  property  in  a  publication,  althoi^h  it  is  not 
loitered.  That  is  the  grooud  npon  which  Vice- 
Ouuicellor  Wood  commented  upcm  the  2ith  section. 
Ho  says,  "  Tbo  plaintiff  has  not  registered  under 
the  21tb  section."  Now  Mr.  Olasse  has  referred  me 
Co  the  case  of  Swett  t.  Benniag,  and  the  case  was 
between  Mr.  Sweet,  the  proprietor  of  a  well-known 
miblicatton  in  the  law  called  the  Jurat,  and  Mr. 
Benning,  a  well-known  bookseller. 

GUiMae.—l  think  he  wanted  to  publish  repwts  in 
Sweet's  Leading  Cases. 

The  Vicb-Chi.iicelloil—  Sweet  brings  an  action 
against  Benning  for  things  app^iring  In  a  separate 

fablication.  This  was  ue  subject  of  the  action, 
■oppose  the  JvUt  had  been  published  before  this 
Act  of  dio  S  ft  6  Vict,  and  therefore  it  was  not 
registered  at  all ;  and  therefore  the  question  whe- 
ther these  reports  published  in  the  Juritt  were 
subject  to  the  prorisions  of  the  Act  did  not  arise. 
Now,  in  deciding  that  case,  Jerris,  0.  J.  said ;  "  I 
think  that,  under  the  circumstances  stated,  there  is 
ma  imfdied  condition,  understandings  or  arrange* 
ment  between  the  proprietor  of  the  Jurist  and  the 
genUemen  who  furnished  him  with  reports,  that  the 
fwroer  should  acquire  a  copyright  for  the  articles 
so  written."  Now,  therefore,  it  does  seem  to  me, 
on  solid  principles  of  justice,  that  a  newspaper,  not 
being  within  toe  prorisions  of  this  Act,  does  not 
&U  within  the  proriahmi  of  any  one  of  the  aeeUons 
referred  to,  and  I  must  infer  that  the  term  "  news- 
paper** bdng  the  best  possible  and  only  description 
of  soch  a  poblication  as  that  now  before  me,  the 
/Utf  newspaper— 4iid  sinc^  if  it  liad  been  the  inten- 
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tion  of  the  Legislature  to  apply  this  Act  to  news- 
papers, it  was  absolutely  impossible  Uiat  the  word 
could  have  missed  insertion  in  some  of  the  sec- 
tions, the  circumstance  of  uo  registration  throws 
no  difficulty  in  the  way  of  the  plaintiff  main- 
taining his  right  in  law  or  equity;  and  1  am  fur- 
ther of  opinion  that  upon  the  most  solid  principles 
of  justice  (though  it  is  seldom  worth  the  while  of 
proprietors  of  newspa^rs  to  assert  the  copyrightin 
a  newspaper;,  my  opinion  is  most  decided,  and  I 
desire  it  to  be  so  understood,  and  in  order  that  there 
may  be  no  mistaking  my  opinion,  I  say — that, 
whether  it  be  the  letters  of  a  correspondent  abroad, 
or  the  publication  of  a  tale,  or  a  treatise,  or  the  re- 
view of  a  book,  which  the  proprietor  of  a  newspaper 
thinks  proper  to  treat,  I  wilt  not  say  as  cojpyrignt, 
but  as  property  (a  property  which  the  proprietor  of 
a  newspaper  has  in  every  article  in  the  newspaper, 
and  every  line  for  which  he  pays),  under  the  IStli 
section,  or  by  the  general  rules  of  property  — he 
acquires  such  a  property  in  that  article  as  entitles 
him,  if  he  tliiuks  it  worth  while,  to  prohibit  other 
persons  from  publishing  the  same  thing  in  another 
newspaper  or  in  auy  other  form.  Therefore  I  am 
of  opinhm  that  ioB  preliminary  objection  of  the 
defendants  most  be  overruled. 

Gh»»e.—I  would  allow  it  to  stand  over  If  the 
defendants  would  undertake  not  to  print  the  lit  tin  a 
separate  form. 

Pearton  said  his  clients  desired  to  state  that  they 
intended  to  publish  the  "Hunting  List  for  1870^ 
in  a  separate  form. 

Glaue  sidd  he  was  instructed  to  say  that  this  was 
not  a  small  matter  to  the  plaintiff,  who  published 
the  list  in  the  Raral  Almanac.  He  asked  the  court 
to  restrain  tlw  defendants  from  reprinting  the  article 
in  qnestiinL 

The  ViCE-CuAHCRLlOK.— I  think  it  is  mudi 
more  a  question  for  damages  than  an  injunction. 
I  think  the  better  plan  would  be  if  you,  Mr.  Glasse, 
assume  that  you  hare  established  your  case,  and 
that  you  have,  at  considerable  expense  and  labour 
obtained  this  information;  and  that,  from  the  cir- 
cumstance of  errors  being  copied  In  such  a  manner 
that  ^ey  could  not  hare  obtained  their  information 
independent  of  you,  I  must  come  to  the  conchiaion 
that  they  hare  used  a  copy;  still  you  must  show 
me  that  it  is  a  case  for  the  Interference  of  the  court 
by  injunction.  I  am  assuming  all  tliat  to  be 
proved. 

Glas$e. — KeV^  v.  Morris,  the  Post-office  Directory 
case.  [The  Vige-Cqakcbllob. — This  is  a  thing 
that  can  be  correct  only  for  a  short  time,  because, 
if  the  masters  don't  change,  the  hunts  are  given  up; 
and  certainly  whips  are  continually  changing.] 
I  don't  think  many  changes  Uke  place  during 
the  hunting  season,  after  November ;  but  there  were 
masters,  whips,  huntsmen,  hounds,  and  other  things 
in  the  list  not  so  much  subject  to  change.  [The 
Vjcs-Cba.hcblu>b.— I  don't  know  how  you  are  to 
keep  SOO  or  400  masters  of  hounds  without  change.J 
There  are  not  300  or  400;  bat  it  Is  a  rare  thing  for 
the  master  of  hounds  to  die.  He  cited  the  cases  of 
Ktilg  r.  Morrit,  L.  Rep.  1  ISq.  697  ;  14  L.  T. 
Rep.  N.  S.  222  ;  and  Morris  r.  Askbee,  10  L.  T. 
Hep.  N.  S.  550,  to  show  that  a  person,  to  entitie 
himself  to  information  of  this  kind,  must  work 
out  the  information  for  himself.  [The  Vica- 
CoAXCBLLOR  Said  there  was  not  the  shadow 
of  a  doubt  about  it ;  but  he  looked  upon  this 
list  as  a  mere  ephemeral  publication,  not  calling 
for  the  interference  of  the  Court  of  Chancery.] 
But  it  is  in  the  Rural  Al/aanac,  which  is  registered. 
He  should  assume,  aa  hla^onour  had  asiumedr  that, 
as  tiiey  had  not  disproved^  uiepiracyj  the  ii^noa* 
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tion  hnd  been  taken  from  Uie  KcU  No*  hit 
Honour  would  hardly  think  It  fair  and  legitimate 
competition  in  trade  that  thia  Hat  ahould  be  taken 
wholly  by  a  rlral  newapaper,  intended  to  circulate 
tmongat  the  eame  claascs  of  reodera,  and  for  the 
parpoae  of  taking  credit  to  themaelvet  for  the  infor- 
matlon  which  thej  knew  to  be  lo  valoable,  ao 
highly  appreciated,  and  ao  uieful  amongst  sports- 
men in  every  county  in  the  kingdom.  Hia  Honour 
voald  hardly  think  it  fair  that  they  were  to  be  at 
liberty  to  take  that  information,  which  had  been 
acquired  at  infinite  labour  and  very  great  expense, 
and  from  which  they  expected  to  derive,  if  not  inter- 
fered with,  a  very  large  profit— ^ar  more  {uroflt  than 
that  oaoally  obuined  from  what  la  called  a  *'  book." 
A  book,  where  an  edition  of  600  is  published,  hia 
Honour  would  have  no  difficulty  in  restraining, 
hut  the  circulation  of  thia  is  from  15,000  to  20,000, 
and  was  much  more  important  than  any  book  pub- 
Ulhed  I  and,  therefore,  he  asked  for  an  injoncUon. 
[Tbe  Vios-CnanciLLOR  said,  luppoaing  he  granted 
Hw  Injunction,  the  defendants  could  send  ont  thrir 
drontars  and  get  all  the  Information  they  wanted ; 
■0  that  Mr.  Qlasae'a  client  would  be  no  worse  off 
than  without  any  injunction.]  Yonr  Honour  must 
have  great  faith  in  t>io  business  habits  of  masters 
of  hounds  to  BUppose  that  they  would  at  once  write 
to  a  sporting  newspaper.  The  court  is  not  to  con- 
sider tho  difBcultics  of  carrying  out  its  orJer ;  it  ia 
simply  to  Interfere  when  sufficient  cause  ia  shown, 
which  your  Honour  has  allowed  me  to  assume  here. 
The  valuft  of  the  Buroi  Almtnae  is  worth  half  a 
doxon  of  the  rolumca  which  the  court  would  inter- 
fere upon.  It  is  sold  at  every  railway  station,  and 
li  taken  in  by  every  spottaman  ;  a.id,  instead  of  its 
dnulatlon  being  itckoned  by  hundreds,  it  is  counted 
hj  thousands. 

The  ViCB-CnAKcsLLOS.— This  is  an  application 
for  an  injunction  by  the  proprietors  of  the  FitlJ 
newspaper  to  restrain  thp  proprietors  of  another 
paper,  called  ImiuI  nW  M'attr,  from  publi^ing  ■ 
certain  list  which  is  called  "  The  Hunting  Field  of 
1870,"   The  list  in  question  contains  a  list  of  all 
the  ataghouoda— all  the  hunts,  that  is.  atatthouods, 
foxhounds,  and  harrieia— in  the  Uuitcd  Kingdom. 
It  contains  the  namca  of  hunts,  the  numbw  of  i 
couples  of  which  each  hunt  consistn,  the  names  of  • 
aHMtera,  tho  names  of  huDtamen,  the  nauies  of  whips,  ' 
placM  <tf  kennels,  the  Dcanet  towns,  and  the  hunt ' 
dura.    Kow  with  reR*rd  to  the  hunting  di^yi—  I 
I  Miore  1  am  right  in  saying  that  in  CTeir  new*-  ' 
tv-^rlainly  the  J»«<*  uewspspo^  of  every  i 
Saturday )  thm  will  be  found  a  list  of  everv  hunt 
In  the  kingdom,   with  Uw  days  and  pljices  of 
thatr  QMvting.   Tb*  uamea  of  ertrr  hunt  in  the 
ktngdom  ar»  giwn   in   the  Timit  newspaper; 
«mI  U  is  a  matter  of  public   notorieiT  that 
nniqp  penom  can  draw  up  tbe  Hat  aC'kniSL 
liken  with  regard  to  th*  master^  name;  amongst 
•portiag  men  that  also  is  notorwu* ;  and  I  beOkeve 
tk«4»  are  plenty  of  peTMus— and  I  know  some  mr- 
aalf— who  wwilil  sii  dv^vn  and  wrilv  the  name  W 
•Wy  «>ne  ia  the  kiiAgd\M».   The  namr  of  tha  hnnt*. 
■mn  ispmtr  n>Mr(jrM«ellkn«wn;  hnlth»vhii«. 
Vsing  numm^M;  and  «>k*r«(e  pniotts,.  tbey  wmM 
«M  be  *«>        kiK^wiv  tK^^  ew«  tWr  are  fmty 
well  kw»«  usv   It  i#  x,lra;:te4««  bMh  aiJ-;*  that 
^  WkvW  ^^^  ^^uium^  lhi$  inK>rmatk>n  i*  bv  amiwr 
n  C»n-*  UT,  «*  t*  bv  the  t  v*-f  Ukiir  aod 

r«b(KatKwa,  a»d  every  pNit:eaH»i  wte  o.w  bean 
■M  and  «<«\-^-.^;e*  a  h>*nw^  Iwa  Utetw  nceiv^  n  cit^ 
vnlar  e«ni*'n:^f  iV  naaae.  if  thee  kaw  wcttK^^l 
tke  Wn*e  l\w  KMue  tiM^  if  a  nev  ^w<«(wr,  a»*.^ 
WW  t»»  five  ri»e  »«nN\  it  i»  fi,^  «p  ia  a  Kvm. 
And  aU  Ibai  «s  *v^4:T<t4  km  »  ihai  liev  tsnae  a 
«War.  MMMupfi  tW  HMster  «f  h«M.  the 
•  «t  Ow  ImM.  (few  i»«»s  w  atUM*  caniwkM  • 


to  Tisitora,  the  number  of  couples,  the  whips,  sod' 
the  hunting  days,   "nie  case  made  by  the  plaintiff 
is  that  they  have  obtained  this  information.  I 
suppose  it  may  be  assumed  that,  theirs  beiag 
the  old  publication — and  I  believe  it  is  a  favosr- 
ita  one  in  the  sporting  world— the  Field,  having 
that   sort  of   influence  which  arisea  from  the 
fact  of  being  a  leading  favourite,  re^ily  .obtains 
this  informaticHi  that  a  newer  publicatian  voold 
have  difficulty   in   obtaining,  from   the  dian- 
clination  to  answer  them  rather  than  the  old 
publication.    Therefore,  they  say  they  bsve  got 
the  information  accurately,  while  the  defeadaoti^ 
without  putUng  themselves  to  any  tronUe,  make  ap> 
their  list  from  the  pl^ntiffs,  and  they  have  taken 
the  plaintiff's  list  and  copied  it  completely,  even 
down  to  the  minutest  errors ;  and  certainly,  as  far 
OS  I  think  at  present,  it  seems  in  the  highest  degree 
probable^  and  I  thoroughly  believe,  that  an  anfiir 
use  has  been  made  of  the  phun^s  Hat  to  that 
extent.  That  tbcy  han  done  so,  take  for  ose  ia- 
sunce  Capt.  T.  Trench  Nugent  in  the  defendant^ 
paper,  the  "T  "  having  been  inserted  in  the  plata- 
tiff*8  list  in  the  manner  described  in  the  sffidaviL 
It  ia  almoat  impoasible  that  the  same  error  dioald 
have  occurred  in  precisely  the  aamc  way  to  dia 
defendants  ;  and,  therefore,  I  can  only  account  fcr 
the  defendants  eaUing  Capt. Trench  Nugent  "Capt. 
T.  Trench  Nugent "  by  the  fact  of  their  having  cqtitt 
it  from  the  plaintiff's  list.   So  there  are  omisnons 
from  the  plaintiff's  list,  and  there  are  the  sams 
omissions  in  the  defendants'  list ;  so  there  are 
other  similar  omiasions,  ai  the  word  ''Harqoia" 
not  being  printed  in  full,  and  various  things  which 
lead  me  to  the  conclusion  that  the  defendant!, 
having  experienced  some  difficulty  in  getting  Iks 
information,  actually  copied  the  pluatiff's  list ;  and* 
for  the  purpose  of  the  present  decision  I  aasaoas 
that  to  be  so.  I  also  assume  the  law  to  be  perfectly 
clear  and  settled,  as  laid  down  by  the  present  Ixhv 
Chancellor  in  A'e£y  v.  Morris ;  as  also  by  that  other 
case  of  Mvrrit  r.  At^6ee,   I  think  in  this  case  of 
getting  the  names  of  masters  of  hnnto,  the  nnaabHS 
of  couples,  the  htmtsmen  and  whips,  and  so  forth, 
it  ia  infbnnatioa  open  to  all  those  who  seek  lo 
tain  it ;  but  it  ia  information  they  must  get  at 
their  own  expense  aa  the  result  of  their  own  laboar, 
and  they  are  not  lo  be  entitled  to  the  lAoara 
undergone  by  otboa.   And  this  ia  the  case  irticfc 
falla  within  the  prinej]^  (rf  Krfy  T.  i/omi.  Bntia 
tUa  caac^  aa  in  many  otbera,  the  qneatioB  ariic»— 
la  it  a  case  for  the  mtoliBreBCB  of  tlw  Oowt  d 
Chancery  at  all  ?  and  if  it  is  a  case  for  interfeieac^ 
is  it  a  case  for  interference  on  an  interlontofy 
appUcalioa?    Now  I  do  not  think  it  ia  a  can- 
to decide  oo  an  inleriocntcHy  nj^licatioo,  aad 
my  lenson  ia  thia.  Tliia  list  must  be  eorrtcled 
frasaweck  to  week;  it  would  not  do  to  go  on  pub- 
UsUng  the      boa  the  1st  Nov.  until  April,  or  Ao 
end  of  the  hunting  senson.   Changes  most  take 
place:  and  aaaaten  don't  all  live — tboofrh  Mr. 
GbsK  says  they  never  die;  they  are  aabject  to 
nocsdiirta.  and  funiiy  cOBTenieDce,  and  other  caaaas 
which  lend  to  chsngos  in  the  namca;  the  hnnlsmM 
change,  and  ao  on.  as  dmt  Ois  fist  can  hardlr  M 
tern  vvA:  and  thsB^iBiu  the  Act  caanot  be  ^pliaa* 
Nov  mffimt  1  wcte  to  grant  aa  iajuetion,  bow  can 
I  ad        it  *   Ihe  defendants  have  only  to  imm 
a  bwoh  ciicnlar.  aanhe  an  argent  appeal  fcraaswW 
or  se*i  a  p<tsoa  bj  rail  aad  get  him  to  go  bef  ass 
thamnsaeraf  AehanI:  and  next  week  cones  oat 
a  ecrr  correct  tifC  wiihont  emrs,a»d  how  an  I » 
know  haw  ihfT got  thctr  iafmaiatisn  t  TbepUintiK 
a^vs  it  H  (BMrMC   At  pi  asm  I  do  not  see  that  I 
can  gnat  aa  jmteituij  njaneliaa,  and  I  sbi 
esewty  of   apaias  that  1  coaU  not  intarina 
."^T  aa  ■n>^^llnllnl    injnnelion.    Whether  us 


Jul  1,  laro.] 


THE  LAW  TIMES    REPOETS.-VtH  v.8.~55S 


V.C.  J.] 

weaent  decide;  but  I  do  not  think  it  a  case 
for  an  injanction,  though  the  defeaduiti  are 
not  entitled  to  avail  themsdvea  of  the  plain- 
tiff's labours.  It  is  scarce]/  worth  the  while  of 
the  proprietors  of  this  respectable  paper  the  Fitid 
<and  I  assume  that  the  defendants  are  equally  re- 
spectable)  to  come  into  court  with  inch  an  in- 
ngmflcant  mattn-.  Bn^  m  tli^  have  dme  ao 
thm  is  a  mateilal  qoestioQ  wbiim  will  hare  to  be 
decided,  which  after  all  is  the  most  material  qnes- 
tion — Tiz^  the  costs  in  the  suit.  I  would  suggest  to 
tiie  parties  that  the  wisest  thing  would  be  to  let  the 
bill  be  dismissed  without  costs.  But  if  they  don't 
.agree,  then  I  simply  refuse  the  motion,  leaving  the 
inl  cause  to  be  decided  at  the  hearing.  It  may  be 
«  qiueatum  for  damages  when  the  cause  Is  thought 
to  a  hearing  ;  but  I  shall  certainly  not  grant  an 
iojunction.  Probably  I  should  refer  it  to  diambers 
to  asceruin  what  damages  the  idaintiff  has  sus- 
tained. For  the  present  I  refuse  the  motion,  and 
«ay  nothing  about  the  costs. 

Sol  citor  for  plidntUF,  William  Jacqml. 


V.  O.  JAMBS'S  OOUBT. 

Baported  hj  W.  H.  BnntcT  and  R.  T.  BoviT,  Kaqn., 
B«tktemt-Lftw. 

Widiuida^,  Nov.  8. 

W1L8OH  r.  Tamam  Railway  Coxpiht. 

/Vaeh'cs — Dtmvmr — l^peeifie  per/brmanct—  Ultra 
liru — Purple*. 

/■  a  suit  /or  yieijic  ptrformanct,  a  demurrer  that  the 
SlatkU  of  lamitatioiu  Kould  apply  to  tie/actf  of  the 
eaae  viU  aol  As  eUMfwrf,  but  tut  qutaiim  aucst 
decidtd  al  tht  hgariag. 

An  agrtea  ent  on  the  part  of  a  railway  empany  to 
make  a  road  and  wharf  »  nol  ultra  vires  the 
directort  of  the  company, 

2*€at  of  the  agreemtnt  ^  the  company  wa»  that  it  toot  on 
bAalf  of  thenmloM  {the  railway  empany)  and  the 
inAabitantt  of      M.,  aad  K.,  and  ptacee  adjoining, 

Bddf  ikal  the  Attorney-  General  um  not  a  neceaary 
forty  to  a  ntf  for  speci/ic  performance  of  mch  agree- 
ment. 

Demurrer. 

This  was  a  salt  for  specific  performance  of  an 
-aigreement  after  mentioned. 

The  bill  was  filed  ty  G.  E.  Wilson  and  others 
against  the  Fumees  Railway  Company. 

The  facta  stated  by  the  bill  were  as  follow :  By 
an  Act  of  Parliament,  passed  in  Aug.  1851,  it  was 
«nacted,  and  power  was  granted  to  certain  parties, 
to  make  a  railroad  from  the  Fonieas  Railway,  at 
Vlventone,  to  the  Lancaster  and  Carlisle  Railway, 
At  Camforth  (to  be  called  the  Ulveritone  and  Lan- 
caster Railway) ;  and  it  was  also  enacted  that, 
7«object  to  any  alteration  which  might  be  approved  of 
by  the  Lord  High  Admiral  of  the  United  Kingdom, 
or  the  Commissiooers  for  executing  the  office  of 
XoiTcl  High  Admiral,  by  writing  under  the  hand 
the  Secretary  of  the  Admiralty,  the  two  several 
viaducts  for  carrying  the  said  railway  across  the 
eetnary  of  the  Severn  and  the  Kent  estuary  should 
be  so  constructed  by  the  company  as  to  afford  in 
.each  of  the  said  viaducts  a  clear  breadth  of  water 
«f  not  less  than  1400ft.  for  the  free  flux  and  reflux 
and  Kour  of  the  tides,  and  that  tlie  spans  or  ways  of 
each  of  the  two  several  viaducts  should  be  openings 
of  not  lets  than  20ft.  each,  and  a  headway  under  the 
asooe  of  not  less  than  10ft  between  its  soffit  and  the 
Jiigh  «at«r  mark  of  oidiaary  ipring  tides,  and  in  such 
jwrt  (tf  each  of  the  said  viaducts,  and  in  such  a  manner 
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'  as  should  be  appoved  and  directed  by  the  said 
Lord  High  Admiral  or  commissioners,  by  writing 
under  the  hand  of  the  Secretary  of  the  Admiralty, 
and  subject  to  any  waiver  or  alteration  to  he  allowed 
and  approved  as  thereinbefore  mentioned,  the  said 
company  should  construct  an  opening  swing  or 
draw-bridge  of  not  less  than  36ft.  clear  width,  and 
the  site  of  such  two  viaducts,  and  the  mode  of 
constructing  the  same,  and  also  the  laid  two  several 
opening  swing  or  draw  bridges,  should  be  only  in 
accordance  with  such  approval  and  direction. 

The  company  before  mentioned,  called  the  Fumess 
Railway  Company,  was  incorporated  in  1895. 

By  an  Act  passed  in  1853,  called  the  Ulverstone 
and  Lancaster  Railway  Act,  it  was  provided  inttr 
alia  tiiat  the  Ulverstone  and  Lancaster  Railway 
Company  and  the  Furness  Railway  Company  might 
enter  into  and  carry  into  effect  any  agreeoMQtB  for 

'  the  leasing  or  selling  to  the  Furness  Company  of 
all  or  any  part  of  the  property  or  the  powers  of  the 
company,  upon  such  conditions  aa  the  two  com  panics 
should  mutually  agree  upon,  and  if  any  such  lease 
or  sale  comprised  the  railway  of  the  compaoy,  it 
should  comprise  the  whole  thereof,  and  that  from 
and  after  the  transfer  the  Furness  Railway  Com- 
pany should,  according  to  the  extent  of  the  transfer, 
but  subject  to  the  provisions  of  the  Act,  be  subject 
to  all  contracts  and  liabilities  with  respect  to  the 
premises  transferred  to  which  the  company,  if  the 
transfer  had  not  happened,  should  be  aul^eot,  and 
should  indemnify  the  company  from  the  same^  and 
all  costs,  charges,  and  expraiies  with  respect  to  the 
same. 

By  an  agreement  dated  the  25th  June  1662, 
between  George  Edward  Wilson  (the  plaintiff),  the 
Hon.  George  fredmck  Upton,  Moaes  Rodicb, 
John  Wakefield,  John  Jowitt  Wilson,  John  Whit- 
well,  John  Wilson,  and  John  Foster,  of  the  first 
part,  and  the  Ulverstone  and  Lancaster  Railw^ 
Company  of  the  second  part,  after  reciting  the 
provisions  of  fhe  Ulverstone  and  Lancaster  Railway 
Act  of  1651,  bearing  upon  the  subject  of  the  pEO- 
pMed  agreement  and  Uut  the  viaduct  had  by  tiie 
partial  exercise  of  the  Lords  Commissioners  of 
the  Admiralty  of  their  power  of  waiver  been 
constructed  without  an  opening  bridge,  bnt  with 
preparations  for  making  the  opening  at  a  future 
time,  and  that  the  parties  thereto  of  that  part  on 
their  own  behalf  and  aa  representing  the  inhabitaats 
of  Arnside,  Alilnthorpe,  Kendal  and  {daces  adjoining 
or  near  to  the  viaduct,  had  hitherto  objected  to  the 
waiver  of  the  said  opening  bridge,  and  that  in  order 
to  obviate  all  further  differences  the  company  and 
the  parties  thereto  of  the  first  part,  on  behalf  of 
themselves  and  the  said  inbabitants  had  agreed 
together  as  follows  :  "  That  if  the  Lords  Com- 
mieeioners  of  the  Admiralty  shall  in  such  manner 
as  to  be  effectual  for  the  purpose  within  twelve 
months  from  the  date  hereof,  and  for  ever  thereafter, 
waive  the  construction  of  and  tlie  right  to  require 
any  opening,  swing,  or  draw  bridge  in  the  viaduct, 
and  if  the  said  George  Edward  Wilson  shall  without 
any  pecuniary  consideration  convey  at  tlie  cost  of 
the  company  to  the  said  John  Wakefield  and  James 
Bamsden,  Esq.,  tlie  secretary  of  the  company,  the 
land  required  for  ao  mueb  of  the  road  herein- 
after agreed  to  be  made  as  will  pass  through 
his  estate,  nnd  if  Mrs.  Green  and  all  other 
persons  tlirough  whose  estate  or  estates  the  said 
road  will  pass,  will  also  convey  to  the  said  John 
Wakefield  and  James  Ramaden,  at  the  cost  of  the 
said  company,  the  land  already  purchased  of  them  by 
Alexander  Brogden  and  John  Uolme,  and  which,  if 
required  for  that  part  of  such  road  which  will  pus 
through  their  respective  estates,  the  purchase-money 
for  the  last-mentioned  lands  not  exceeding  £ 
to  be  paid  by  the  said  company,  and  also  <!9~  con- 
sideration of  the  sum  Of  200l  to  be  contributed  and 
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paid  to  the  company  through  the  >Rid  John  Wake- 
field and  John  Jowett  Wilson  towards  the  ex- 
pense of  tho  works  hereinafter  mentioned,  then  the 
company  will,  at  tlielr  own  cost,  and  within  six 
months  from  the  dato  of  the  wairer  aforesaid,  and 
the  deliver/  tu  them  of  the  land  for  the  purpose, 
uolew  prevented  by  damage  done  hy  the  tide  to  the 
works,  and  in  that  case  as  soon  after  six  months 
as  can  be,  raitke  upon  the  land  obtained,  or  to  be  so 
obtained  for  the  purpose,  a  carriage  road  of  the 
width  of  IGft.  in  the  clear  from  Duke's  Inn  at 
Milnthorpe  aforesaid  to  the  wharf  hereinafter  men- 
tioned in  the  route  or  direction  shown  by  a  red 
colour  in  the  plan  hereunto  annexed  (and  parts 
whereof  are  already  used  as  a  road),  and  which  shall 
not  be  constructed  in  any  part  at  any  lower  level 
than  Sin.  abore  a  beach  mark  made  hy  Messrs.  Cray- 
ston,  and  Webster,  of  Kendal,  and  John  BaiUon,  of 
Ulrerstone,  near  the  house  of  the  said  Mrs.  Green, 
to  denote  the  height  of  a  19ft.  4in.  tide  on 
the  lOth  Ang.  ]S6^  and  which  road  shall  be 
constructed  aa  an  embankment  according  to  the 
croM  lecthm  A.  on  the  section  and  specifica- 
tion hereonto  annexed,  and  where  it  is  on  the 
surface,  according  to  the  cross  section  B  on  the 
said  section  and  specification  hereunto  annexed, 
and  to  be  a  public  road  or  highway,  and  will  make 
good  the  fences,  drains,  and  watercourses  of  any 
enclosed  lands,  the  fences,  drains,  or  watercourses 
of  which  will  be  interfered  with  by  the  said  road, 
and  will  also,  whenever  any  occupation  or  accom- 
modation road  crosses  the  line  to  be  made,  make 
road  approaches  as  good  ae  they  are  now,  or  as  near 
thereto  as  circumstances  will  permit,  and  will  also 
yearly,  and  at  the  end  of  every  year  after  the  com- 

Sletion  of  the  said  road  pay  to  the  Corporation  of 
[endal  (who  shall  be  bonnd  to  show  the  application 
thereof  from  time  to  time)  the  sum  of  Hi,  to  be 
applied  partly  in  repniring  or  improving  that  portion 
of  the  said  road  lying  within  the  division  of  Ilazle- 
stock  and  Storth,  but  if,  and  as  often  as  at  the  end 
of  any  one  year,  there  shall  be  remaining  io  the 
hands  of  the  said  corporation  a  sum  of  61.  unex- 
pended, the  said  company  shall  not  be  required  to 
pay  the  sum  of  6/.  or  any  part  thereof  in  the 
then  next  succeeding  year,  and  will  also  at 
the  cost  of  the  company  within  the  same  time 
as  is  herein  provided  for  the  making  of  the  said 
road,  make,  and  at  all  times  maintain,  upon  the  sea 
shore  or  beach  a  wharf  at  or  near  the  place  shown 
on  the  plan  hereunto  annexed,  with  proper  mooring 
ports,  to  be  at  all  times  used  as  a  public  wharf  for 
loading  and  discharging  of  veBsels,  and  which  wharf 
shall  be  sixty  feet  in  length,  and  a  luitablc  and  con- 
renient  height." 

By  subsequent  clauses  it  was  by  the  agreement 
provided  that  a  reference  to  arbitration  should  be 
made  in  case  of  any  difference  between  the  parties 
as  to  the  snfflciency  of  the  road  or  the  wharf,  or 
respecting  the  construction  of  any  clause  in  the 
sgneraent,  or  any  matter  agreed  to  he  done  by  tiic 
company. 

It  was  also  inter  alia  provided  that  "  if  any 
award  upon  a  difference  as  to  the  sufficiency  of 
the  road  or  wharf  should  find  the  road  or  wharf  in- 
fluffleient,  it  should  state  in  what  respect  it  was  so, 
and  should  direct  what  should  be  done  to  make  it 
aufllcient." 

*'  Upon  complelion  of  the'said  road  and  wharf  said 
John  Wakefield  and  J,  J,  Wilson,  or  one_of  them 
their  or  his  executors,  administrators,  or  assigns, 
should  pay  to  the  company  the  sum  of  200/." 

By  another  clause  said  G.  E.  Wilson,  &c.,  on  behalf 
of  thcmielves  and  tbe  inhabitants  aforesaid,  were 
forthwith  at  the  expense  of  the  company  to  Join  and 
concur  and  use  their  best  endeavours  to  procure  all 
other  necessary  parties  to  join  and  concur  with  the 
company  in  making  the  necessary  aj^lications  to 
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tbe  Lords  of  tho  Admiralty  for  obtaining  snob 
entire  and  perpetaal  vraircr  of  the  opmiog  nring 
and  drawbridge,  and  were  at  the  like  expense  to 
use  their  best  endearours  to  procure  soidt  vairer. 

This  waiver  by  the  Itords  of  the  Adnuialtj  ra 
subsequently  obtained. 

The  Ulverstone  and  Lancaster  BailwBT  Compsny 
also  subsequently  obtained  and  took  posiessioa  of 
the  land  mentioned  In  the  agreenicot.  Under  tbe 
terms  of  their  Act  of  Parliament,  that  railwaj com- 
pany, by  deed  of  transfer  of  the  4th  Aug.  1863,  cou- 
veyed  their  works,  lands,  property  and  effects,  to 
the  Fnmess  Railway  Company.  This  Uttec  com- 
pany then  commenced  making  the  road  mentioned 
in  the  agreement  of  the  25th  Jane  1862,  bnt  nth 
road,  when  the  hill  was  filed,  was  In  a  rvj  incom* 
plete  condition,  and  the  defendants  had  boI  cost* 
menced  the  wharf. 

These  things  the  railway  company  bad  beea 
requested  to  do,  but,  although  admitting  thdi 
liat^llty,  they  bad  neglected  to  comidete. 

Tbe  demurrers  put  in  by  the  defendsnU,  tbe 
railway  company,  were  on  these  grounds :  (.1)  thit 
the  liability  entered  into  by  the  company  wss  tlm 
vires ;  ■  (2)  that  the  nature  of  tbe  agreement  wu  sot 
one  which  could  be  made  the  ground  of  a  tuU  for 
specific  perfoimance ;  (3^  the  lapse  of  time  betweea 
tbe  deed  of  transfer  and  Oie  filing  of  tbe  plsiatiff'i 
bill ;  (4)  that  the  Attorney-General,  as  represeotiag 
tbe  inhabitants  of  Amside,  Milnthorpe,  Eendsl) 
&c.,  ought  to  have  been  made  a  party ;  and  (5]  thit 
there  was  a  want  of  mutuality  in  the  agreement. 

^-  f'rSi  Q-  C.  and  F.  CurrtMt  in  support  of  tie 
demurrer,  contended  on  all  the  pcdnts  menttooid 
therein,  that  the  bill  should  be  dismissed.  The 
cases  cited  by  them  were:  (1)  as  to  the  agreement 
being  vUra  virta,  and  (2)  that  the  bill  was  to 
compel  the  construction  of  works,  and  coiUd  not, 
therefore,  he  sustained, 

Flint  T.  Brandon,  8  Ves.  159 ; 

8m(h   Wales  Railway    Companv  r.  ITffW^ 

1  EayA  J.186;  on  appeal,  5 IDsQ.  KAO. 
880; 

Blackett  T.  Bates,  L.  Bep.  1  Ch.  A^  117;  a 

L.T.Bep.N.S.d56; 
Oervait  v.Sdwards,  1  Dm.  ft  W.  80 ; 
Shrewsbury  and  Birmingham  Railway  Company 

V.  Stour  Valley  Company,  2  I>e  G.  H.  A  0. 88B; 
As  to  tbe  lapse  of  time ; 

Rolfe  Y.  Oregoru,  31  L.  J.  710,  Ch.;  7L.T.Bep. 

X.  a  19 ;  9  L.  T.  Bep.  N.  8.  750  e 
Wilton  T.  Wetl  HarflepoiJ  RaitiMy  Owijasy, 

2  De  G.  J.  A;  Sm.  475. 

E.  E.  Km,  Q.  C.  and  AWdlsr,  tor  the  pUintif, 
were  not  called  upon. 

The  ViCB-CnaKCELLOB  said  the  demurrer  nut 
b3  overruled.  The  company  have  in  fact  got  the 
benefit  of  the  agreement.  They  have  got  thelisd 
conveyed  to  them,  and  it  is  vested  in  them.  Tbecsie 
of  Sforer  V.  The  Great  WesUrit  Railway  Compaq 
2  Y.  &  Coll.  C.  C  48,  concluded  the  poinu  "i^jl^ 
this  demurrer.  The  company  have  taken  the  had 
for  the  purposes  of  the  road,  and  the  court  wWjB 
possible,  prerent  such  an  Injustice  as  would  be  the 
case  if  the  company  succeeded  in  their  present 
tention.  If  I  did  not  compel  the  company  to  nu* 
the  road  and  wharf,  I  might  say  to  them, 
you  must  allow  the  plaintiffs  to  do  it."  As  tow 
question  of  vltra  viret,  it  is  said  that  the  cooptnyu 
created  for  the  purpose  of  making  a  rail'^i 
not  for  making  the  road  and  wharf;  bit  Wag 
under  an  onwons  oUigation  to  give  a  ceitiia  «•»■ 
ment  to  the  public,  the  company  agree  to  do  wm*- 
thing  else  which  is  more  convenient  to  both  I*™* 
This  is  not  ultra  vires.  As  to  length  of  *i"»iJ~ 
answer  to  that  is  that  the  company  tbg»Kl»w 
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been  in  poBaesaioD  of  the  land.  I  do  not  thiok  the 
Attornej-General  a  neccMaiy  partj. 

J)emWTer  ovemdtd. 

Solidtori :  Seott  and  Jemain  ,•  /^arpe  and 
Ullithonu. 

Friday,  Nw.  Iff. 

Tub  Qtr£Kt  of  Spaik  v.  Pars  xsi>  otuers. 

Comniiuion  on  goods   lohl— Principal  and  agent — 
Countermand  of  agency — Subordinate  O'overament. 

The  ordinary  commitsion  receivable  by  an  agent  on 
goods  sold  by  him  was  2^  per  cent.  Before  actual 
»ak  by  the  agent,  the  goods  icere  reaovea  out  of  hit 
h/nds  by  crder  of  the  principal: 

IhU,  that  the  apent  was  entitled  to  one-half  of  the 
ordinary  eoimtasionf  being  1^  per  cent. 

The  defendants,  merchants  at  Manilla,  had  received 
instructions  f I  om  the  Government  there  to  vndertake 
the  tranrport  and  shipment  of  a  quantity  of  tobacco  to 
nier€Aantt  in  London,  to  effect  the  insurvace,  and  to 
pay  all  the  necessary  charges  and  expenses  in  relation 
thereto.  The  merchants  at  Manilla  tcere  to  be  entitled 
to  charge  21  per  cent,  on  the  amount,  vahied  at  about 

The  Supreme  Government  of  Spain  thinh'ng  the  officer 
at  Manilla  had  acted  incautiously  in  this  respect, 
refused  to  aSow  the  amount  of  the  ordinary  commis- 
sion in  the  account,  having  directed  the  tobacco  to  be 
Moid  by  their  own  agents  Aere.- 

Held,  the  consignees  were  entitled  to  a  moiety  of  the 
amount  ^  the  ordinary  commission,  being  1^  per  cent, 
instead  of  2|  per  cent. 

An  agent,  employed  to  effect  an  insurance  on  goods 
transmitted  from  ^drroad,  mut  account  for  any  dis- 
eomt  allowed  by  the  inturanee  offieee  on  the  premiums 
paid. 

This  wu  a  UU  filed  on  behalf  of  the  Supreme 
GoTernmeot  of  Spain  against  the  members  of  a  firm 
of  merchants  at  Manilla,  and  others,  for  an  account 
and  damagei,  under  the  following  circumstances. 

The  Goremment  of  Spain  possessed  the  colon;  of 
Manilla,  and  the  tobacco  grown  in  large  quantities 
in  that  conntiy. 

On  the  18th  April  1867  a  quantity  of  Qorernment 
tobacco  was  shipped  on  board  a  British  vesael  called 
Her  Mitjesty.  She  sailed  from  Manilla  with  this 
cargo  on  b<»rd,  and  in  due  time  arrived  in  the  port 
of  London.  This  tobacco  was  forwarded  by  Messrs. 
Tilion,  Herman,  and  Co.,  the  merchants  at  Manilla. 
Tbe7  had  been  commiiiioned  to  do  this  tinder  i»- 
■tmctions  from  the  Intmdante  of  the  Spanish 
OoTenment,  being  the  proper  officer  in  that  behalf 
to  undertake  the  transput  and  shipment  of  said 
tobacco,  to  effect  the  iosurance  Qpon  its  value,  and 
the  expenses  of  bonding  and  warabonsing  and  sale 
thereof ;  and  to  satisfy  all  the  charges  and  expenses 
necessary  in  that  respect. 

Tilsoo,  Herman,  and  Co.,  on  the  shipment  being 
effected,  drew  bills  in  favour  of  the  Spanish  GoTern- 
ment  for  three-fourths  of  the  value  at  Manilla,  being 
to  the  amount  of  about  35,00021,  which  sum  at  the 
time  of  the  filing  of  the  plaintiff's  bill  bad  been  ^id 
into  the  treasury  of  the  Spanish  Ooremment.  The 
remaining  one^foorUi  remained  to  be  settled  and 
liquidated. 

The  commission  npon  this  transaction  which 
Tllsont  Herman,  and  Co.,  were  entitled  to  receive, 
was  at  the  rate  of  2^  per  cent,  on  the  amonat  of  the 
Talne  of  the  tobacco,  about  47,0O0iL  sterling.  It  vas 
coosigned  by  them  to  their  correspondents  in  London, 
Parr,  Herman,  and  Co.,  to  whom  the  bills  of  lading 
had  Iwen  transmitted.  Mr.  Parr  was  the  only 
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member  of  the  firm  of  Tilson,  and  Co.,  residing  in 
England.  It  appeared  that  the  Spanisli  Govern- 
ment considered  that  the  Intendaiitc  at  Manilla 
had  acted  iDcautioasly  in  the  transaction,  and  in 
order,  as  tliey  conceived,  to  prevent  the  tobacco 
being  sacrificed,  they  instructed  Don  Juan  GanrarMi, 
the  Consul-General  of  the  Spanish  Qovonment  in 
this  country,  to  ascertain  the  price  at  wbich  Messrs. 
Parr,  Herman,  and  Co.,  proposed  to  sell  this  tobacc(^ 
to  ascertain  the  market  price  of  simitar  tobacct^ 
and  advise  the  Spanish  Government  upon  tho 
subject.  He  yrta  also  instructed  that  should  an 
opportunity  occur  of  selling  the  tobacco  at  a  fairer 
price  than  that  mentioned  by  Messrs.  Parr,  Herman, 
and  Co.,  he  was  authorised  to  pay  off  the  advances 
made  upon  it;  take  possession  of  the  tobacco,  and 
sell  it  as  he  sfaoold  consider  roost  advuntageously. 

A  treaty  and  correspondence  thereupon  ensued 
between  I)on  Joan  and  Messrs.  Parr,  Herman, 
and  Co.  The  result  was  that  Messrs.  Parr  and  Co. 
refused  to  recognise  Don  Juan  Garraron  as  the 
representative  of  the  Spanisti  Government,  and 
declined  to  give  him  any  information  as  to  the  sale 
of  the  tobacco.  M,  Garraron  had  heard  that  the 
tobacco  was  about  to  be  disposed  of  by  the  firm  of 
Grant,  Hodgson,  and  Co.  of  London,  but  conld  obtain 
no  specific  information  from  that  firm. 

A  formal  notification  in  writing  was  giren  by 
M.  Garvaron  to  Messrs.  Parr,  Herman,  and^  Ca  not 
to  proceed  with  the  sale  of  the  tobacco. 

This  was  admitted  by  the  parties  to  the  cause. 

A  portion  of  the  tobacco  baring  been  offered  for 
sale  by  Messrs.  Grant,  Hodgson,  and  Co.,  M. 
Garvaron  wrote  to  Messrs.  Parr,  Herman,  and  Co. 
refusing  to  authorise  or  recognise  any  9nch  sale,  la 
the  whole  of  these  transactions  Messrs  Parr,  Herman, 
and  Co.  refused  to  recognise  any  persons  as  their 
principals,  except  Tilson,  Herman,  and  Co.,  of 
Manilla,  through  whom  they  had  received  ibeir 
original  instructions. 

Subsequently  a  portion  of  the  tobacco  was  sold 
under  an  order  of  this  court,  and  a  sum  of  2SB8/. 
and  upwards  was  transferred  into  court,  to  abide 
the  result  of  the  suit. 

The  defendants  claimed  1G3B/.  as  commission  at 
2^  per  cent,  on  the  sale  of  the  tobacco.  They  also 
claimed  to  deduct  from  the  amount  payable  to  the 
Spanish  Goveromeot  a  sum  of  2990^.,  wbich  the  de* 
fendant  Parr  alleged  had  been  paid  by  his  London 
firm  for  the  insurance  of  the  tobacco  which  had 
been  then  valued  at  07,000/.  From  the  above  sum 
of  2999/.,  a  discount  had  been  allowed  by  the  ia- 
sarance  office. 

The  whole  of  the  tobacco  was  actually  sold  in 
this  country  for  65,M9J1  and  upwards,  and  on  this 
amount  a  commission  after  the  rate  of  1^  per  cent 
had  been  paid  by  the  Spanish  Government  to 
the  consignees  of  uie  tobacco. 

The  questions  rused  in  this  cause  were.  What 
was  the  commission  to  which  the  consignees  were 
entitled  ?  and  2nd,  as  to  their  right  to  deduct  the 
discount  on  the  inaurance  money  allowed  by  the 
iosurance  offices. 

A  good  deal  <rf  evidence  was  ento«d  into  aa  to 
the  custom  of  merchanta  regulating  the  payment  of 
commission,  and  deduction  of  discoaut  in  casea  of 
similar  occurrence. 

Kay,  Q.  C,  Mathew  (Common  Law  Bar),  and 
A.  G.  Marten,  for  the  pl^otiffs,  relied  upon 

Smith's  Mercantile  Law,  edit  1850,  pp.  124  and 
127;  and 

TambuU  v.  Oarden,  SO  L.  T.  Bep.  N.  8. 818 ;  and 

88  L.  J.  331,  Ch. 

.  Anq>hlett,  Q-  C.  and  Waller,  for  the  defendants, 
contended  that  they  were  clearly  entitled  to  ]>QPie 
commiation — and  that  as  to-tlie-^>claiakfor  tiuvdli- 
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went  allowed  by  the  officer,  the  SpODish  OoTern- 
ment  could  not  have  got  the  iasaraQce  effected  upon 
tmj  other  terms. 

The  YiCB-CuKOBLLOB,  after  ataUDg  the  general 
lute  of  the  caae,  uaA  i — In  thie  can  the  GoTeni- 
ment  of  Spain  contenda  that  the  conduct  of  the 
-d^eodants  rendered  this  unit  necessary.  No  doabt 
4be  defendants  were  bound  to  pay  attention  to  the 
inatmotiona  of  the  Manilla  GoTeromeDt  through 
vhom  they  received  their  instiactiouB.  They  were 
ttieir  principalg.  Let  oa  auppoae  a  oaniignment  by 
tiie  goTeming  powara  at  Calcutta  to  France^  and 
«oaie  agent  of  Uie  lYearary  aays  to  the  consignee, 
"  We  are  the  Supreme  GoTemment.  We  aak  you 
not  to  obey  the  instructions  you  have  received  from 
Calcutta.  I  am  the  Consul-General."  Would  not 
the  consignee  be  justified  in  rejecting  and  repudi- 
ating any  anch  iaterfercoce  ?  In  my  opinion  the 
defendants  were  right  in  saying,  "  We  cannot  te- 
•cognise  ^oar  authority  in  any  way."  And  I  think 
4he  consignees  were  entitled  to  a  fair  amount  of  com- 
tnission.  The  advances  were  made  by  the  firm  at 
Manilla  to  the  Government  established  there,  by 
billa  drawn  on  their  London  house,  and  duly 
■accepted  and  paid  by  them.  The  ordioaiy  commia- 
•ion  on  similar  trausacUons  is  per  cent  on  the 
amount  of  the  goods  sold,  which  is  reduced  to  half 
of  that  amount  where  tlte  goods  are  Uken  out  of 
■the  agents'  hands  before  actual  sale.  The  defendants 
therefore  were  clearly  entitled  to  1^  per  cent,  in  this 
tansaction.  As  regards  the  policy  of  assurance :  If  a 
•man  intends  to  diargeacommiasioa,  he  most  say  so, 
.and  it  must  be  agreed  to  bj  the  consignor.  The 
•case  of  TWwftatf  r.  Gardat  is  conclusive  on  this 
ptrint  A  Dian  cannot  be  entitled  to  say, "  I  charge 
yon  as  cash  paid  on  the  day,  and  I  retain  the  10 
per  cent  discount  for  paying  it  on  that  day."  The 
-aoit  was  originally  informal,  and  the  defendants  are 
«ntitled  to  their  costs,  except  the  coats  occasioned 
1^  the  evidence  taken  in  the  auit  As  to  this,  no 
-CoMa  on  either  side. 

Decree  aeeordingfy. 

Solicitors:  Waltoa  and  Bubb ;  Sieveason,  WiUiam- 
soa,  and  Co. 

Monday,  Dtc  20. 

-He  Yodko'b  Tsobtb. 

Practice — Service  on  infant  partita. 

Service  of  a  petition  for  the  appaintmeitt  of  a  new  iruwiee 
OK  in/'ant  ceatui  que  trusts  ai^>tnsed  with. 

A  petition  for  the  appointment  of  another  trustee 
in  the  room  of  one  who  declined  to  act  further  in 
4be  tnuts  of  a  teautoi^  will,  on  the  gnmnd  of  the 
amount  of  professional  duties,  had  been  preaeoted 
to  this  branch  of  the  coart,  and  an  order  made 
according  to  the  prayer  of  the  petition.  It  snbse- 
-quently  was  discovered  that  infant  parties  were 
interested  under  testator's  wilt,  and  the  registrar 
■declined  to  complete  the  order  made  on  the  hearing 
<rf  the  petition  as  the  infanta  were  not  pnmerly 
r^nsented,  althongh  counsd  had  appeared  for 
them  on  that  hearing.  No  guardian  ad  litem  bad 
been  appointed.  The  common  petition  for  that 
appointment  at  the  Rolls  had  been  left,  but  it  was 
stated  that  although  formerly  the  order  would 
have  been  a  matter  of  courae>  a  practice  had  grown 
«p  that  a  special  application  to  the  court  to  dis- 
pense with  service  of  the  petition  on  infants  was 
<iow  necessary. 

IF.  Btaik  Bemet  now  applied  that  such  serTioc 
«  the  infanta  in  this  caae  might  be  dispensed  with 
Ba  nSxmtA  to  Mwgan's  Orders,  8rd  edit.  p.  178. 

The  Yicb-Chaxcblx«s  made  flie  <ader,  nqoiring 
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that  the  order  appcunting  the  substituted  tntatsa 
should  bear  date  after  the  order  for  the  appuntmeat 
of  guardian  ad  liltM  at  the  Bolls. 

Solicitor:  Geo.  iV.  Ckinerft  Essez-stre^  Sttaod. 
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Bsfiortadbr  T.W.  BAnDosaad  J.  SBonr,  Bsva, 
BarrMerMt'LMr. 

Wednesday,  AW,  10. 

Beo.  t).  The  IiiaimTAKTs  of  Odkll. 

Highway — liepair  of— Denial  by  waywardem — Jiaif- 
diction  of  justices— 25     2G  Vict.  c.  61. 

The  justices  have  no  jurisdiction  under  aeet.  \^  of  the 
25  26  Vict.  c.  61  to  order  a  highway  board  to  r^mr 
a  kiffhwajf  if  the  waywarden  of  the  parish  deny  Ae 

fact  that  tudt  road  it  a  highway ;  and  although  the 
denial,  if  not  made  bona  fide,  mU  not  oust  Uieir 

jurisdiction  if  iha/  are  satisfied  that  the  road  is  na/fy 
a  highuMo/,  ^  their  deanoa  that  the  denial  is  not 
made  bona  Jtde  is  not  amduaive,  and  arajr  6s  revuwtd 
by  this  court. 

This  was  a  rule  to  quash  an  order  of  jnstioet, 
whereby  the  highway  board  of  the  district  ol  Blet- 
soe,  in  the  county  of  Beds,  were  ordered  to  repair  a 
certain  road.  The  said  order  lud  been  removed 
into  this  court  by  certiorari. 

It  appeared  that  at  a  petty  sessions  held  on  the 
2nd  Feb.  1868  for  the  division  of  Bletsoo  an  infor- 
mation was  heard  that  a  certain  highway  called 
Yetoow  Lane  was  then  out  of  repair,  and  that  the 
said  highway  board  were  chargeable  with  its  repair. 
At  the  hearing  a  considerable  atnoont  of  evidence 
was  given  to  prove  both  that  the  lane  was  a  Ugfa- 
wi^,  and  that  the  parish  were  liable  to  repair  it 

It  was  stated  in  the  affidavits  made  in  opposition 
to  the  rule,  that  upon  the  waywarden  of  the  parish 
being  called  upon  to  make  his  defence,  he,  by 
his  attorney,  alleged  that  the  said  road,  callnl 
Yetnow-lane,  was  not  a  highway,  and  dted 
the  case  of  iira.  v.  Fartr,  14  X..  T.  IU9. 
N.  S.  113 ;  1  L.  Bep.  Q.  B.,  and  argued  that  the 
justices  had  no  jurisdiction  to  proceed  further  by 
reason  of  the  said  waywarden  (through  him), 
having  denied  the  road  to  be  a  highway,  inasmo^ 
as  the  Highway  Acts  giving  such  jurisdiction  ap[died 
only  to  highways  admitted  to  be  such ;  that  ndtbtf 
the  said  waywarden  nor  hia  attorney  denied  the 
liability  of  the  paridi  of  OdeU  aforea^d  to  repair 
the  said  road ;  that  the  justices,  therefore,  directed 
the  said  board  to  appear  at  a  subsequent  petty  ses- 
sions, and  appointed  a  surveyor  to  view  the  said 
highway,  and  to  report  on  its  state  to  the  justices  at 
such  petty  sessions ;  that  at  such  subsequent  petty 
sessions  the  said  surveyor  made  hia  lepcvt ;  Aat 
the  attorney  of  the  said  waywarden  was  in  court 
and  suted  that  he  should  take  proceedings  to  qosdi 
any  order  the  aidd  justices  might  make  in  the 
matter,  as  the  said  waywarden  denied  that  Tetnov- 
lane  aforesaid  was  a  highway,  and  also  denied  the 
liability  of  the  parish  to  repair  it;  bat  he  did 
not  offer  any  evidence  in  support  of  either  of 
denials ;  that  neither  the  said  waywarden  oar  w 
attorney  had  previously  denied  the  liability  of  the 
parish  of  Odell  to  repair  the  said  highway,  and 
that,  thereupon,  the  juaticeamade  an  order  on  the 
said  board,  limiting  a  time  for  the  complete  and 
effectual  repair  of  the  said  highvray.  The  ja>ti<=^ 
in  their  ofBdavlt,  stated  that  the  evidence  offered 
fully  aatiafled  them  that  the  road  was  a  highwVr 
and  that  they  believed  that  the  denial  of  the  ssid 
waywarden  tliat  t^m^  Efkj^m^^  »" 
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not  made  bona  Jidt,  .bat  was  colonrable  only  and  a 
bare  asscrtioa  made  vithoat  any  reaaooable  ground 
to  iQj^rt  it. 
In  Bupport  of  fhe  rule  tbe  vayirardm  of  the 

Criih  made  affidavit  in  which  he  stated  that  upon 
tng  summoned  he  conrened  a  pariah  meeting  and 
was  instructed  hj  the  parishioners  to  appear  on 
behalf  of  tbe  parish  and  deny  the  liability  of  the 
parish  to  repair  the  aaid  road ;  that  be  attended 
with  his  attorney,  and  at  the  hearing  bis  said 
attorney  objected  that  the  s^d  road  was  not  a 
highway,  and  that  the  inhabitants  were  not  bound 
to  repair  it,  and  that  he  himself  stated  at  the 
hearing  that  the  said  inhabitants  always  had  denied 
their  liability  to  repiur  the  said  road,  and  that  they 
bad  been  summoned  eleven  years  previously  and 
had  been  advised  by  counsel  that  they  were  not 
liable  to  repair  the  said  road,  and  the  laid  last- 
mentioned  Bummoni  bad  been  abandoned,  but  that 
notwithstanding  the  aaid  objection  the  parties  ap- 
ptnntcd  a  surveyor  to  view  the  f^d  road  and 
report  to  them  ;  that  at  the  next  petty  session  the 
said  attorney  again  objected  that  the  said  road  was 
not  a  highway,  and  that  the  inhabitants  were  not 
bound  to  repair  it,  but  that  the  justices  made 
an  order  upon  the  board  to  repair  it.  The 
athmiey  for  the  waywarden  in  his  affidavit 
stated  that  after  evidence  had  been  given  that  the 
road  was  a  highway  and  was  out  of  repair,  he 
stated  to  the  justices  that  the  liability  to  repair  the 
said  load  was  demised  by  the  said  waywarden  on  be- 
half of  the  inhabitants  of  the  said  parish,  and  he 
also  contended  on  the  part  of  the  waywarden  that 
the  said  road  was  not  a  highway  and  was  not  ad- 
mitted to  be  a  highway  by  the  said  waywarden  on 
behalf  of  the  itihabitants  of  the  said  parish,  and 
therefore  the  said  justices  had  no  jurisdiction  to 
mtlce  any  order  whatever  on  the  said  summonses ; 
that  the  justices  made  an  order  appointing  a  sur- 
veyor to  inspect  tbe  road,  and  report  to  taem  on 
tbe  2nd  March ;  that  he  thereupon  objected  that  the 
order  was  anneoenary  and  improper,  as  the  UaUIity 
of  the  pariah  to  repair  the  road  vas  denied  ;  that  he 
attended  the  petty  sessions  on  the  2nd  March  when 
the  surveyor  made  his  report,  and  the  attorney 
for  tbe  complainant  asked  the  justices  to  make 
an  order  upon  the  highway  board  for  the  repair  of 
tbe  road,  whereupon  be,  the  aaid  attimu^  for  the 
waywarden,  objected  tiut  tbe  said  justicea  had  no 
jotudiction  on  the  ground  that  the  said  road  was  not 
a  bigbway,  and  was  not  admitted  to  he  a  highway 
1^  the  said  waywarden,  and  that  the  liability  to  re- 
pair tbe  said  road  was  denied  by  the  said  way- 
vraiden  on  behalf  of  tbe  said  inhabitants  of  the 
parish,  and  he  tiwreupon  gave  tiie  sidd  justices  a 
written  notice  under  Uie'band  of  the  said  way- 
warden, contnioing  such  denial^  but  that  the  aaid 
jutices  made  an  order  upon  the  highway  board  to 
repair  tbe  said  road. 

By  sect.  18  of  the  25  &  26  Vict  C.  61  (the  High- 
ways Act)  it  is  enacted  that  where  complaint  is 
nude  to  any  justice  of  the  peace  that  any  highway 
is  oat  of  repair  be  shall  issue  two  aummonsea,  one 
addxcased  to  the  highway  board,  and  the  other  to 
the  waywarden  of  the  parish  liable  to  tbe  npair  of 
such  highway,  requiring  such  board  and  waywarden 
10  appear  before  the  justices  at  aome  petty  aeasions 
in  the  summons  mentioned : 

And  at  fluchpet^seHiotieiiuless  the  board  undertake  to 
npaii  the  road  to  the  latliibMiion  of  tite  jnvUoea,  or  unleea 
tM  war  warden  dfloy  the  liability  of  tbe  pRTlih  to  repair,  tbe 
jnitloee  ihall  direct  the  board  to  appear  at  f  ome  snbsetiaent 
pettj  aeaaiona  to  be  then  named,  and  shall  either  appoint 
aome  oompeteat  parson  to  Tlew  the  higfawaj,  and  repent  to 
ttam  on  ita  ftat«  at  such  other  petty  eeeaiona,  or  flx  a  day 
Trerioaa  to  sacb  petty  eaBsiona,  at  which  two  or  more  of 
sncb  Jnaticee  will  CfaemHlTea  attend  to  view  the  highway. 
M  aodi  laat-mentioned  petty  seaaloiis,  if  tbe  joaUcet  are 
■Wttaaedettherbrthegwortof  the  peracm  so  i#poUt«^  or 
iraiuhflewu  aforsHM,  tliat  tbe  highway eompUiMcl  of 
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ia  not  Id  a  aUte  of  complete  npalr,  it  shall  be  thefar  dnty  to 
make  an  order  on  the  board  iMinag  a  tfana  for  tSie  i^alr 
nt  tlw  U«hwaj  ooBilalned  trf,  ha. 

By  sect.  19,  it  is  enacted  ^at : 

When  on  the  bearing  of  any  snob  aonunona  reepectin;  the 
repair  of  any  highway,  the  UaUllty  to  repair  la  daalred  bjr 
Uw  waywarden  on  behalf  of  hia  pariah,  or  by  amr  pavtv 
charged  therewith,  the  justicee  shall  direct  a  bul  trf  indiet 
ment  to  be  preferred,  and  tbe  ntoeanrs  witnesses  la  sap- 
port  thereof  to  be  anbpcenaed  at  the  next  aasiMa  to  Ca 
ludden  Id  and  Ua  Uie  Mid  oonntTt  or  at  the  next  graanl 
qnartar  aaesionfl  of  tbe  peace  for  the  eoonty,  riding,  dlvl- 
uon,  or  place  wherein  the  highway  la  dtoate  against  the 
inhabitants  of  the  parish,  or  the  party  charged  therewith 
for  aaffsring  and  pennittmg  the  aaid  ughway  to  be  out  of 
repair,  Ae. 

Jelf  now  appeared  to  show  caose  agunst  the  role. 
— The  justices  had  jurisdiction  to  hear  and  decide 
the  question,  and  as  they  have  found  that  the 
evidence  oflFered  fully  satiafied  them  .that  tfao 
roa-l  was  a  highway,  and  tliat  they  believed  that 
the  denial  of  the  waywarden  that  it  was  a  highway 
was  not  made  bonaJtJe,  but  was  colourable  only,  and 
a  bare  assertion  only  without  any  reasonable  ground 
to  support  it,  this  court  will  not  interfere  with  their 
decision.  [Mellob,  J. — You  know  that  it  has  been 
held  in  Reg.  v.  Farrer,  05  L.  J.  210,  M.  C. ;  14  L.  T. 
Rep.  K.  S.  olo,  the  juriadlction  of  tbe  jasticea 
attaches  only  where  tbe  road  is  an  admitted  high- 
way.] The  denial  must  not  be  colourable,  and  must 
consist  of  something  more  than  a  bare  denial,  other- 
wise it  would  be  iu  the  power  of  the  parish  in  (be 
clearcfit  and  most  notorious  cases  of  a  highway  to 
deny  its  being  such,  and  so  prevent  the  bencflcial 
operation  of  the  statute.  In  Reg.  v.  Farrer,  the 
Chief  Justice  says,  "If  the  denial  were  not  made 
bona  Jide,  I  do  not  think  the  jurisdiction  would  be 
ousted."  In  Reg  v.  Johnson,  SI  L.  J.  85,  M.  C,  it  was 
held  that  when,  on  tbe  hearing  of  a  aummoDB  against 
the  surveyors  of  a  parish  for  the  nonrepair  of  a 
highway,  the  surveyors  deny  the  duty  of  the 

Sarish  to  repair  on  the  ground  that  the  alleged 
ighway  is  not  a  highway,  the  joaUces  cannot  pro- 
ceed to  make  an  order  under  the  5  6  Will.  4, 
c.  SO,  s.  95,  that  an  indictment  be  preferred  without 
making  any  inquiry  as  to  whether  tbe  road  be  a 
highway.  [Mellob,  J, — If  the  waywarden  appears 
and  denies,  why  go  into  the  evidence?   The  only 

Birson  who  can  make  the  denial  is  the  waywarden.] 
LACKBCHv,  J. — Suppoie  upon  tbe  bearing  the 
justices  should  come  to  tbe  conclusion  that  it  is  a 
highway  when  it  is  not,  how  then  ?]  Their  finding 
would  be  binding.  [Blickbdsh,  J. — Bnt  surely  in 
this  case  there  was  ample  evidence  the  other  way, 
that  it  was  not  a  highway,  and  tliat  the  parish 
were  not  bound  to  repair  it.  It  seems  that  there 
had  been  a  dispute  upon  the  Tety  ptdat  eleven 
years  ago,  and  that  tbe  parish  were  advised  by 
counsel  that  they  were  not  liable  to  repair.!  It 
does  not  clearly  appear  what  was  the  result  of  that 
application.  But  it  is  certainly  for  the  justices  to 
determine  whether  or  not  the  objection  was  made 
bona  fide,  and  this  court  will  not  reverse  their 
decision  upon  that  point.  [BLACKBvaiit  3. — I  do 
not  see  wh^  this  court  ahoold  not  revene  the 
decision  of  justices  on  such  a  point  as  upon  any 
other.] 

Ktane,  Q.  C.  and  W.  Graham^  in  support  of  the 
rule,  were  not  called  upon. 

CocKBCBK,  C.  3. — I  am  of  ^opinion  that  the  rule 
should  be  made  absolute.  As  to  the  question, 
whether  if  the  highway  is  not  admitted  the  justices 
can  do  anything,  I  think  the  case  of  R.  v.  Farrer  is 
conclusive.  The  only  point  left  open  is  whether 
this  court  can  review  the  finding  of  the  justioes  that 
it  was  not  a  bona  Jide.  denial  on  the  part  of  the  way- 
warden of  the  nwd  beings  a  highway  ?  I  ^^nk 
it  is  established  Xiy  a  series  of  cases  thar^t  ia 


Bbo.  r.  Taa  Ihhabitasts  or  Odbll. 
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coQipeteat  to  this  court  to  rerieir  the  fln:ling  of 
tbe  justices  upon  this  point.  I  do  not  mean  to  say 
that  if  tiiero  is  evidence  both  pro  and  con,  and  if  the 
justices  aa  judges  of  mattrri  of  fact  decide  one  way, 
that  tbia  court  will  not  give  great  weight  to  their 
fluding,  iDasmuch  aa  they  have  the  aorantage  of 
aeeing  the  witnesses,  yet  when  tliis  court  sees 
plainly  that  the  justices  have  gone  wrong  upon  their 
view  of  the  facts,  it  is  not  only  competent,  but  it  is 
the  duty  of  this  court  to  review  their  decision. 
Applying  thnt  rule  to  the  facts  here,  I  think  when 
a  representation  was  made  to  the  justices  by  the 
vay  warden  of  the  pariah,  a  public  officer  acting  in 
the  course  of  his  duty,  that  this  road  was  not  a 
highway,  and  the  parish  was  not  liable  to  repair  it, 
the  justices  ought  to  have  respected  that  statement. 
It  is  true  that  if  the  other  evidence  showed 
that  the  waywarden  was  acting  mala  Jide,  it  ought 
not  to  bhid  them.  Still  as  it  appeared  that  eleven 
years  ago  an  attempt  had  been  made  to  compel  the 
parish  to  repair  this  road,  and  the  opinion  of  counsel 
was  taken,  and  was  favourable  to  the  pariah,  that 
was  strong  evidence  to  corrobate  the  waywarden's 
statement.  All  the  facts  of  the  case  showed  that 
tiie  point  was  raised  bomjiJe,  and  io  that  event  the 
Joatice*  could  not  order  an  inllctmeat.  It  never 
ma  Intended  that  justices  should  have  juriidiction 
to  do  anything  excapt  where  it  was  admitted  by 
the  parties  tliat  the  road  was  a  highway,  and  the 

farish  admitted  or  denied  its  liability  to  repair  It 
think,  therefore,  the  justices  were  yrnog,  and  tlut 
the  rule  should  be  made  absolute. 

BLACKBUBir,  Mellor,  and  Lush,  JJ.  concurred. 

Ruh  oAio/Hfe 
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Reported  bj  H.  Lciqb  wbA  B.  LiniLn.  Esqra-  BanMois. 
at-I«w. 

June  22,  and  Nov.  15. 
WlIlTEIIOUSB  Ann  AKOTQBR  v.  TnaWOLVERHAHrTOK 

ASD  Walsall  Uailwat  Coiipaht. 

Railway  companif  ami  mine  owner — Severance  of  lunda 
bv  railioag — Mine  owner's  claim  for  compensation — 
Hejertnce  to  arbitration — Expauet  not  yet  acliiallg 
inauTtd  —  Futm  ueessarjr  expenses  —  Amount  of 
tueertainabU  at  once  with  reatonabU  cerlainti/—  W/iat 
tuay  be  included  in  award — Rmlwaift  Chutes  Cva- 
tolidation  Act  1845  (8  Vict,  c  20X  *.  91— "  From 
time  to  time" — Construction  of. 

^teet.H  of  the  Hallways  Clauses  Consolidation  Act 
1845  (8  \  ict,  c.  2\  "  the  company  shall  from  time 
to  time,  pdy  to  the  owner,  lessee,  or  occupier,  of 
an]f  mines  extending  so  as  to  be  on  both  sides  of  the 
rmlwm,  aU  suck  expenses  and  losses  as  shall  be  tn- 
emrrtaig  meh  oiraer,  jv.,  reason  of  the  severance 
of  the  lands  lying  over  such  mines  by  the  railway," 
.  .  .  and  the  amount  of  such  losses  or  expenses 
tkaB,  in  ease  of  dispute,  lie  settled  by  arlntration. 

2^  plaintiffs,  as  lessees  and  ocamiert,  exdusively  for 
mining  purposes,  of  certain  lands,  whidi,  during  their 
occupation,  had  been  severed  by  the  defendants'  railway, 
claimed  compensation  from  the  defeadants  for  the 
damage  thereby  caused ;  and  thepartiee,  being  unable 
to  agree  vpon  tlie  amount  qf  compensation  to  be  paid 
lytke  dejendants  to  the  plaintiffs,  for  the  damage 
actruing  to  the  latter,  fijr  reason  of  the  f^ore-mentioned 
severance  and  the  execution  of  the  dfjendants"  works, 
the  matter  was  referred  to  an  arbitrator  appoiuted 
under  the  Lands  Clauses  ConMolidation  Act,  teho,  by 
his  award,  assessed  the  amount  of  such  compensation 
at  1600^,  which  he  accordingly  awarded  to  the  plain- 
tiffi,  apportioning  it  under  varioHs  heads  of  damage^ 
By  his  award  the  arbitrator  ttatedtkat  the  ikfendantSt 


having  objected  that  the  damage,  in  respect  of  rliidt 
the  plaintiff's  claimed  compensation,  was  if  ihA  a 
description  that  the  plainti^s  were  not  at  prcKAt 
entitled  to  recover  or  receive  eompentation /vr  Oit 
same,  but  must  wait  until  the  losses  aad  taaaa 
in  respect  of  which  compensation  was  eftiiiiMlud 
been  actually  sustained  and  incurred,  hthadAert- 
vpon  stated  a  case  for  the  i^inion  oj  the  covt  The 
case  then  set  forth  the  nature  of  the  several  ileas  of 
expenfe,  in  respect  of  which  eotnpensntion  had  beat 
awarded,  and  stated  that,  although  such  expeiMS  had 
not  as  yet  been  actuaVy  incurred,  the  time  sees  Jait 
approaching  when,  by  reason  of  the  defendant^  vAs, 
the  tame  must  necessarily  be  incurred  by  thepfaiallffi 
in  working  their  mines,  and  thm,  in  the  arbitratoi'i 
opinion,  as  a  matter  of  fact,  they  were  allmaiters  lha 
'*  apparent,  nnd  capable  of  being  ascertained  a«d  ttTi- 
matecl"  and  he  had  '*  accordingly  awarded  cotiptusa- 
tion  in  respect  of  all  of  them." 

Held,  by  the  Comt  of  Exduquer  {Kelly,  C.B^  ad 
Pigott  and  Cleasby,  BB.\  looking  at  the Jacts  slated 
in  the  special  case,  ana  without  laying  domt  injr 
general  ruk,  that,  inasmuch  aa  the  "  e^MiiMS  W 
mstes,"  in  respect  of  whichlhe  arbitrator  had  a»v4d 
compensation,  were  imminent,  and  capable  of  btisy 
ascertained  and  assessed  at  once  with  reasondk  cv- 
tainty,  and  the  whole  of  them  were  incidental  and  da 
to  the  severance  of  the  lands  by  the  raiVtrair,  th^  earn 
clearly  within  sect.  61  of  the  Railways  Uowei  Ct*- 
tolidation  Act  1845  as  "additiomd  eqxasH  aii 
losses,"  for  which  the  plainli^i  were  entilkd  Io  pnsmt 
eompentalion. 

This  was  a  apecial  cue  stated  by  an  arUlrsttr 

app(dnted  under  the  Lands  Clauses  Consolidatioa 
Act  1845,  which  raised  the  question  whether,  in  the 
amount  of  compensation  awarded  by  him  to  the 
plaintiffs,  in  respect  of  damage  caused  to  tbem  u 
lessees  and  occujriera,  exclusively  for  mintng  pv- 
poiea,  of  certtin  lands  lying  over  certain  mines,  if 
reason  of  the  severanoo  of  auch  lands  by  the  ddai- 
dants'  railway,  he  was  at  libA'ty  to  inclode  at- 
tain  sums  of  money  for  "expenses  and  louei^* 
which  at  the  time  of  making  bis  award  hid  Mt 
actually  been  incnrred  or  sustained  by  the  pUin- 
tiffs,  bat  which,  in  the  arbitrator's  judgment  npoa 
the  facts  and  evidence  before  him,  were  immiKot 
and  necessary  shortly  to  bo  incurred  by  the  plua- 
tiffs  in  order  to  enable  them  to  oontinae  the  wwkiog 
of  their  mines,  and  which  expenses  and  losses  fin, 
in  his  opinion,  capable  of  being  at  once  aacertahied 
and  assessed  with  reasonable  certainty.  By  U* 
award  dated  8th  Jan.  1869,  after  reciting  thatt; 
virtue  of  the  Wolverhampton  and  Walsall  Bailv^ 
Acts  1855  and  1866  and  the  public  AcU  iMOr- 
porated  thovwith,  the  defendants'  company  «M 
incorporated  and  authorised  to  make  a  railway  from 
Wolverhampton  to  Walsall,  and  to  purchaw  sb^ 
take  in  lands  for  the  purposes  of  the  said  undtf- 
taking,  and  particularly  the  lands  thereinafter  men- 
tioned, and  that  Henry  Bickerton  Whileboot 
and  Benjamin  Whitebouse,  the  i^aintiffs,  vtf* 
entitled,  or  claimed  to  be  entftlM,  to  mU  aad 
convey  the  said  last-mentiiHwd  lands,  or  MM 
interest  therein,  to  the  said  company;  sao 
that  on  the  21st  April  1867,  notice  wu  dslj 
given  to  the  plaintiffs  by  the  company,  tkU 
the  company  required  to  purchase  or  take  tk 
said  lands,  and  that  they  were  willing  to  tn^ 
for  the  pnrohase  of  the  lands  so  required,  ass 
as  to  the  compensation  to  be  nude  for  the  dsaufs 
sustained  by  the  plaintiffs,  by  reason  of  the  execs' 
tion  of  the  company's  works,  and  the  coafsaj 
thereby  demanded  the  particulara  of  the  esUi> 
and  interest  of  the  pl^otiffs  in  the  said  landi.  nd 
of  the  cUima  made  by  them  in  respect  thereof jiM 
the  said  lands  were  delineatad^ina  olnkpad  4Kf* 
fled  and  described)!^ tifcaBMsMdifla^ 
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as  being  sitante  in  Wedneifield,  in  the  parish  of 
Wolrerbampton,  in  the  county  of  Stafford,  and  ns 
being  part  of  field  and  other  lands  numbered  &c.,  in 
the  plan  and  book  of  reference  deposited  with  the 
clerk  of  the  peace  for  the  conntj-  of  Stafford  :  and 
reciting  that  in  parsnance  of  the  notice  the  said 
ptaintiffi  nftervards,  by  statementt  under  their 
lianda,  informed  the  said  company  of  the  particu- 
lars of  their  estate  and  interest  in  the  said  lands, 
and  of  the  claims  made  by  them  in  respect  thereof, 
and  from  such  statement  it  appeared,  and  the  fact 
was,  that  part  of  the  said  fields  and  lands  out  of 
vhich  the  company  took  2  roods  and  32  perche*, 
were  lands  belonging  to  one  Edirard  Orme  Machell, 
who  had,  in  the  year  185S,  granted  to  the  plaintiffs 
the  right  to  get  certain  ironstone  mines  there- 
under, and  deposit  the  spoil  on  the  surface ;  that 
other  portions  of  the  said  lands  were  held  by  the 
plaintiffs  under  one  Jonnthnn  Scarth,  for  an  unex- 
pired term  of  years ;  that  another  portion  of  the 
said  lands  was  held  by  the  said  plaintiffs  under 
Richard  Fryer  Mcrson ;  another  portion  of  the  said 
land  was  held  by  the  said  plaintiffs  under  the  Duke 
of  Clereland  for  an  nnexirired  term  of  years,  and 
that  the  residue  of  the  said  lands  were  held  by  them 
under  a  lease  or  agreement  for  a  lease  from  the  said 
R.  F.  Merson  and  others  for  an  unexpired  term 
of  years.  And  reciting  that  the  said  plain- 
tiffs and  the  said  company  could  not  agree 
as  to  the  amount  of  compenuUon  and  damage  to 
be  paid  as  aforesaid,  neither  did  the  said  company 
offer  any  sum  of  money  to  the  sidd  plaintiffs  as  and 
for  such  compensation.  And  reciting  that  the  said 
plaintiffs  by  a  notice  iKsring  date  the  12th  Feb. 
iSCS,  signified  to  the  said  company  their  desire  to 
hare  the  question  of  compensation  settled  by  arbl- 
tration.  And  that  by  another  notice,  dated  the  13th 
Feb.  1868,  the  plaintiffs  nominated  John  Yardley, 
mining  surveyor,  as  the  arbitrator  on  their  behalf 
concerning  the  premises,  whereupon  the  said  com- 
pany nominated  in  writing,  under  the  hands  of 
their  joint  secretaries,  Joseph  Cookstey,  mining  sur- 
veyor, as  the  ottier  arbitrator  in  the  premises.  And 
that  the  said  arbitrators  before  entering  into  the 
consideration  ri  the  matters  referred  to  them  duly 
nominated  an  umpire  in  the  said  question  uf  dis- 
puted compensation.  And  reciting  that  the  snid 
arbitrators  differed  and  failed  to  make  their 
award  in  due  time,  and  no  extended  time  was 
Rppointed,  whereby  the  matters  so  referred  daly 
came  before  the  said  amjdre.  And  reciting 
also  that  the  said  umpire  proceeded  in  the  said 
umpirage  and  beard  the  parties  and  their  advo- 
cates, witnesses,  and  other  evidence,  and  was 
ready  to  make  his  award,  when  it  was  discovered 
that  the  time,  limited  by  the  Lands  Clauses 
Consolidation  Act  for  that  purpose,  had  exinred 
before  tlie  proceedings  in  the  reference  before  the 
said  umpire  were  completed ;  and  thereupon,  by 
i^reement  under  the  hands  of  the  plaintiffs  and  the 
seal  of  the  said  company,  dated  the  12th  Dec  1868, 
after  reciting  the  reference  to  arbitration  and  the 
-appointment  of  the  said  arbitrators  and  the  said 
umpire,  and  that  the  latter  was  ready  to  make  his 
award,  as  before  mentioned,  but  that  neither  the 
said  arbitrators  uor  ttie  sa^  umpire  had,  before 
proceeding  with  the  arbitration,  or  since,  made 
'the  declaration  before  a  justice  of  the  peace  required 
by  the  33rd  section  of  the  Lands  Clauses  Consoli- 
dation Act,  and  that  the  time  limited  by  the  said 
Act,  for  the  umpire's  making  his  award  had  expired 
aa  before  mentioned,  but  that  the  plaintiffs  and  the 
said  company  were  desirous  that  be  should  proceed 
to  make  it,  and  were  willing  to  be  bound  thereto, 
notwithstanding  the  matters  afwesald.  It  was 
agreed  between  the  said  parties  that  the  umpire 
should  proceed  to  make  his  award  accordingly,  and 
that  dwy  should  be  iMHind  by  such  award  as  if 
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made  on  a  general  reference,  and  that  neither  (d 
them  should  or  would  set  up  cither  of  the  above 
olijecttons,  or  any  objection  on  any  matter  of  form 
not  touching  the  subBtancc  of  the  matters  referred, 
so  as  the  said  umpire  should  make  and  publish' 
such  award  on  or  before  the  1st  Feb.  then  next. 
The  said  umpire  therefore  proceeded  to  make  his 
award  concerning  the  premises,  and  did  thereby 
find,  award,  order,  and  determine  that  the  said  com- 
pany should  pay  to  the  said  plaintiffs  for  and  in 
respect  of  the  said  lands  and  their  interests  therein, 
and  for  and  in  respect  of  all  damage  sustained  by 
them  by  reason  of  severance  and  otherwise,  and  by 
reasdn  of  the  execution  of  the  works  authorised  by 
the  said  Acts,  and  for  and  in  respect  of  all  damage 
and  compensation  to  which  they  were  entitled 
under  the  said  reference,  the  sum  of  1500/ ;  and 
reciting  that  it  bad  been  objected  before  the  said 
umpire,  on  behalf  of  the  said  company,  that  the 
damage  or  injury  in  respect  of  which  compensation 
was  claimed  was  of  such  a  description  that  the  said 
plaintiffs  were  not  at  prwnt  entitled  to  recover  or 
receive  compensation  for  tlie  same,  or  for  some  part 
thereof,  but  must  wait  until  the  losses  and  expenses, 
in  respect  of  which  compeoiation  was  claimed,  had 
been  actual/^  sustained  and  incurred,  and  on  the  part 
of  the  said  company,  the  said  umpire  was  requested 
to  raise  the  said  question  on  the  face  of  his  award, 
which  he  did  by  stating  the  facts  found  by  him  in 
the  following 

Case. 

Tlie  lands  of  the  claimants,  the  said  II.  B.  White- 
house  and  B.  Whitehouse,  part  of  which  was  taken 
by  the  railway  company,  were  held  by  them  under 
the  four  different  landlords  before  mentioned,  and 
were  in  the  possession  of  the  claimants ;  they  lay 
contignoul  one  to  another,  and  tho  land  taken  for 
the  railway  was  a  strip  which  crossed  over  them  all 
in  a  straight  line,  and  was  made  up  of  part  of  each. 
The  lands  had  been  taken  by  the  claimants  for  the 
purpose  only  of  mining,  and  in  all  of  them  the  mines 
had  been  partly  got,  and  the  process  of  mining  was 
going  on  at  the  time  the  company  gave  their  noUce 
to  take  the  land,  bat  a  large  portion  of  the  mines 
was  still  ungotten  in  places  where  the  workings 
had  not  reached.  The  five  holdings  (lying  conti- 
guous as  before  mentioned),  taken  as  a  whole,  were 
cut  into  two  parts  by  the  railway,  one  part  lying  to 
tbenorth  of  the  railway  and  another  to  the  south.  The 
railway  crosses  upon  an  embankment  which  had 
been  formed  before  the  case  came  before  me.  The 
workings  were  progressing  from  south  to  north,  and 
those  which  had  taken  place  were  all  In  the  iMirt  to 
the  south  of  the  railway,  "but  were  approach- 
ing, and  in  one  place  were  very  near  to  the 
railway,  and,  in  the  ordinary  course,  if  the 
railway  bad  not  interfered,  would  have  soon 
reached  and  passed  to  the  north  of  the  land 
taken  by  the  railway;  although  tho  worklngi 
had  not  reached  the  parts  to  the  north  of  the  rail- 
way there  is  no  reason  to  suppose  that,  in  coarse  of 
time,  and  before  the  expiration  of  the  interest  of 
the  claimants  they  will  not  do  so,  and  the  minerals 
he  worked  out  to  the  northern  boundaiy  ;  and,  at 
the  time  the  railway  gave  their  notice,  the  time  vaa 
approaching  when  it  would  be  nccessaiy  to  shik  two 
|Hts  for  the  purpose  of  getting  the  minerals  in  the 
north  part,  and  in  fact  the  spot  where  one  of  those 
pits  was  to  be  sunk  had  been  considered,  and  was 
determined  on  and  marked  on  the  land  by  the 
cUiinnnts  when  the  railway  company  took  the  land 
for  their  railway,"  The  site  of  tho  proposed  pi^ 
which  liad  been  marked,  lay  in  the  centre  of  the 
llu^  and  was  indnded,  and  it  ther^oie  became  luoss- 
targ  that  (As  pit  thould  be  sumb  elsewhere,  and  the  only 
proper  place  for  sinking  it  is  in  tlie  part  to  the  norm 
of  the  railway.  The  claimants  have  an  engine  on 
the  laud  to  the  south      the  railway  by  ^^hidi  if 
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tiM  railway  had  not  come,  aad  the  pit  marked  out 
bad  beon  mad&  that  pit  could  have  beca  worked ; 
**but  the  [dt  which  U  to  be  made  instead  of  it  to 
tbtf  north  of  the  railway  cannot  be  worked  by  that 
ciigine  on  account  of  the  railway  InterreaiQg,  and 
there  must  be  a  new  engine  and  plant  erected  in  the 
north  part  to  work  that  pit,  and  the  expense  of 
working  that  engine  must  be  incurred."  The  other 
engine  will  itill  be  neceaMry  for  the  workinga  on  the 
■onth  able  of  the  riUIway. 

Besides  the  substituted  pit  on  the  north  side  of 
tbe  railway,  ihs  rulway  company  taking  the  site 
of  the  pit  which  had  been  marked  out,  will  iuTolre 
the  necessity  of  sinking  another  pit  on  the  south 
^e  of  the  railway  for  the  purpose  of  depositing 
■poU,  which  there  will  be  do  room  to  deposit  on  the 
north  side,  the  space  left  for  the  railway  on  that 
ude  being  insuffloent,  but  that  pit  can  be  worked 
by  the  engine  on  the  south,  and  no  other  engine 
Till  be  necessary  to  work  it.  This  pit  would  not 
have  been  neceseary  but  for  the  railway  coming 
vhere  it  does,"  because  the  whole  of  the  surface 
vonld  hare  been  in  one  piece,  so  that  the  necessity 
for  the  pit  is  caused  by  the  railway  coming  over  tlie 
claimants'  land. 

With  respect  to  mines  and  surface  land  held 
under  the  said  Edward  Orme  Machell,  the  use  of 
the  surface  was  to  deposit  the  spoi^  which,  of 
necessity,  mast  bo  brought  to  the  surface,  when  the 
mine  Is  worked,  and  unless  there  is  surface  laad  on 
vhich  that  spoil  can  be  deposited,  the  mine  cannot 
be  worked.  The  claimacu  had  no  right  to  deposit 
apoil  from  Macbell's  on  any  of  tbelr  other  takings, 
and  hqd  no  other  land  than  the  surface  of  Machell's 
avaiUble  for  the  purpose.  That  surface  was  already 
insufficient  to  contain  all  the  spoil  from  the  mine 
in  Machell's  land,  and  the  railway  crossing  the 
land,  and  taking  part  of  that  surface,  contracted  it 
atill  more ;  and  if  the  claimants  oouUl  get  no  other 
luid  on  which  to  deposit  the  spoil  which  the  rail- 
way prevented  from  being  deposited  on  Machell's, 
a  quantity  of  the  minerals  must  be  abandoned  and 
lost,  which,  otherwise  would  have  been  gotten  ;  the 
claimants  proved  the  value  of  that  quantity  before 
me,  and  claimed  that  value  as  part  of  the  compen- 
aation ;  bat  I  find  that  idthoiigh  the  claimanta  have 
at  present  no  other  land  on  which  they  have  a  right 
to  deposit  the  spoil  In  question,  they  will  be  able  to 
obtain  othtr  surface  land  for  that  purpose  when 
they  require  it,  and,  therefore,  the  amount  I  have 
included  in  respect  of  this  claim  is  in  respect  of  the 
extra  expense  the  claimanU  will  be  pat  to  in 
acquiring  such  other  surface  land,  and  d^Kwiting 
their  spoil  upon  it,  instead  of  upon  their  now  sur- 
face, and  I  have  not  included  anything  for  mine, 
because  I  find  that  the  claimanu  will  be  able  to 
set  the  mine  as  effectually  as  if  they  had  the  whole 
•uzface  land  on  Machell's. 

la  consequence  of  the  railway  coming  where  it 
does,  and  dividing  the  surface  of  the  Und  into  two 
parts,  there  will  oeeessarily  be  incurred  an  extra 
expense  when  the  proposed  ut  on  the  ncnth  of  the 
railway  comes  to  be  worked,  partly  from  iu  being 
necessary  to  raise  the  pit  frames  higher  than  would 
otherwise  have  been  necessary,  and  partly  from  the 
necessity  of  carrying  the  spoil  a  greater  diaUnoe  to 
deposit  thui  would  otherwise  have  been  necessary, 
and  the  latter  head  of  expense  will  also  apply  to 
another  pit  at  aome  distance  from  the  former,  to 
the  north  of  the  railway. 

The  sum  of  1500/^  which  I  have  awarded  is 
nuule  ap  as  follows : — 

For  the  claimanU'  interest  in  the  land,  the  sum 
of  IQL 

In  respect  of  the  engine  and  plant,  270L 
In  respect  of  the  expense  of  working  the  aame 
for  the  time  dating  which  it  wUl  be  an  extra  ex- 
pense, 840/. 


In  respect  of  the  new  pit  to  the  south  of  the 
rulway,  160/. 

For  the  extra  ezpeiuei  in  raising  pit  fraoM  and 
deoositing  spoil,  120/L 

For  the  expense  of  acquiring  fresh  spcul  land, 
and  depositing  the  spoil  from  Machell's  land 
thereon,  80^ 

At  the  time  the  railway  company  gave  tbeit 
notioe  to  take  the  land,  no  part  of  money 
awarded  by  me,  so  far  as  It  ii  in  respect  of  ojwur, 
had  been  actually  expended,  nor  had  the  ex^am 
been  incurred ;  but  "  the  necessity  for  it  was  fore- 
seen, and  the  amount,  and  how  for  it  wooU 
diminish  the  valae  of  the  property,  was  capsble  ii 
being  ascertained  with  reasonable  certainty and 
in  ascertaioing  it,  just  allowancee  an  to  be  taksa 
to  have  been  made  *'  in  respect  of  a  present  reoeift 
of  compensation  for  an  expanse  to  be  iocnrred  at  a 
future  tim^  and  of  all  other  oonaider^ions  beariBg 
on  it" 

The  railway  company  had  taken  possession  of  the 
land  by  virtue  of  the  dSth  section  of|  the  Lands 
Clauses  CuoaoUdatlon  Act,  and  had,  under  that 
Bcction,  deposited  in  the  bank  the  aum  of  331/.,  tod 
had  also  glvoa  a  bocd  in  respect  of  that  sum  pu^ 
suaut  to  the  same  section. 

The  company  contended  that  the  matton  in 
respect  of  which  I  hare  awarded  the  sums  anouat- 
ing  to  li'JOi,  were  not,  nor  were  either  of  thea^ 
matters  to  respect  of  which  the  claimants  wen  el 
praent  tutitled  to  he  eampenstUed,  and  that  they  mut 
hereafter  claim  their  compensation  in  respect  of 
these  matters  under  the  81st  section  of  the  IUiln|S 
Clauses  Consolidation  Act.  "  I  have  held,  ■• 
matter  of  fact,  if  such  a  finding  be  admiiisible  and 
materia],  that  they  are  all  matters  now  appsnot 
and  capable  of  being  ascertained  and  estimated;* 
and  I  havo  ac;:ordingly  awarded  compensation  it 
respect  of  all  of  them,  but,  if  the  court  it  oE  ofttaioB 
that  I  ought  not  to  award  compenaation  in  respect 
of  all  or  any  of  them,  then  my  awari  ia  for  sacha 
sum  as  will  remain  after  dedoctlng  what  the  cooit 
decides  ought  to  be  deducted. 

The  above  case  came  on  to  be  argued  in  Trim^ 
Term  lasl^  and  by  rule  of  court  dated  22nd  Jons 
1869,  it  was  referred  back  to  the  umpire  to  he  ifr 
stated,  and  the  award  to  be  amended  if  he  tboaght 
fit,  and  for  him  to  state  whether  the  sum  allowed 
in  respect  of  working  the  engine  was  aMHsed 
upon  the  assumption  that  the  claimanta  would  « 
might  work  the  whole  of  the  mine,  or  upon  the 
assumption  that  the  railway  company  would  pa^ 
chase  all  the  land  within  fortj  yazdi  of  thi 
railway. 

In  pursuance  of  that  rule,  the  umpire,  on  the  ith 
Nov.  last,  proceeded  to  restate  the  case  as  foUoei ; 
and  first,  the  facts  already  stated  in  his  said  award 
were  to  be  taken  as  repeated  in  the  restatement  of 
the  case,  and  the  said  umpire  stated  the  addilioaal 
facts  following: 

Upon  the  hearing  before  me  the  cbuoantit^ 
their  evidence,  made  out  a  primd fide  case  for  earn- 
pensation  under  each  of  the  heada  as  to  which  the 
spedal  case  is  stated,  to  much  larger  amowU 
than  those  I  have  awarded,  and  to  a  much  greattr 
amount  in  the  aggregate  than  the  1500/1 

After  the  claimant's  case  was  closed,  and  Ai 
company's  case  had  been  so  far  opened  by  thdr 
advocate  as  to  disclose  the  quoatioii  I  have  raiisd 
hy  my  award,  and  before  the  time  came  for  the 
company  calUog  erideoce,  the  parties  retired,  sad 
on  their  return  informed  me  that  they  had  agncd 
that  I  should  make  my  award  for  1600/.,  but  thai  I 
should  state  a  case  raising  the  aforesaid  quesliaB. 
On  my  suggesting  that  there  might  be  other  matlen 
on  wldeh  they  ought  to  agre^  and  in  partieilw 
that,  as  the  factji  o|»  ^^a^  (^tldOwC^' 
were  not  identical,  they  shoold  <4uree  a*  to 
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vhat  pordim  of  the  ISOOL  should  be  allottwl 
to  each  head  ot  cl^m,  tbey  both  declined  to 
stt«apt  arriving  at  My  farther  agieetueot,  outl 
aathorised  me,  if  I  chose,  to  distribute  it  in  any 
my  I  thought  fit,  so  that  the  amount  of  compeasa- 
tioo  wm  l&OOi.,  and  the  aforeMtid  qaastion  was 
niiad  by  the  award ;  that  was  what  uey  required, 
and  would  be  tufficieDt— the  parties  did  not  con- 
template that  any  such  diriaion  would  be  necessary, 
and  I  hare  only  made  such  dirisioa  beeanee  the 
facts  as  to  each  liuad  of  conipeajation  arc  not  per- 
fectly identica],  and  nut  nn  any  suppotition  that  all 
sach  facts  did  not  raise  substantially  the  same 
qwitioa.  Under  these  circumstances,  X  thought  it 
uiaeoessary  for  nte  to  enter  into  the  question 
whether  anything  from  under  the  railway,  or  forty 
yards  on  each  side  of  it,  was  or  was  not  to  be  raised 
by  the  engine  ou  the  north  eido  of  the  railway, 
because,  wbaterer  might  be  the  case  as  to  that 
matter,  I  was  not  at  liberty  to  alter  the  agreed 
amoont  of  damages,  or  to  give  more  or  less  than 
the  1500/. ;  but  iu  the  sum  of  »W.  I  did  not  intend 
to  include  the  expense  of  working  the  engine  for 
the  purpose  of  getting  the  same  under  the  railway 
and  the  adjoining  forty  yards,  which  I  did  not 
■ariose  would  be  got  by  that  engine,  but  otherwise, 
as  after  mentioned. 

But,  if  aspeciflo  finding  by  me  on  that  subject  be 
necessary,  I  find  that  the  sum  of  840/.  assessed  by 
my  said  aw^ard  does  not  include  the  expense  of 
woAing  by  the  engine  any  part  of  what  was  under 
the  railway  or  within  forty  yards  of  it. 

The  mine  was  not  a  flat  mine,  but  one  cropping 
op  from  the  south  towards  the  north,  and  according 
to  the  usual  mode  of  working  such  a  mine  no 
mineral  is  got  out  of  the  seam  by  means  of  any 
if  such  Diioeral  lies  at  a  lower  level  than  where 
the  ^t  cuts  into  the  seam,  and  the  pit  in  question 
being  to  the  north  of  the  railway,  the  minenU  from 
vnder  the  railway  and  within  the  forty  yards,  if  got, 
would  not  in  the  ordinary  course  of  working,  nor  in 
the  way  the  plans  in  evidence  before  mentioned 
showed  the  mines  in  question  to  have  been  worked, 
he  got  by  means  <rf  it,  but  would  be  got  by  means 
of  the  old  pits  to  the  south  of  the  railway,  and  con- 

a neatly  not  by  the  engine  in  question,  nor  at  any 
litiona]  expense. 

The  claimants'  witnesses  stated  that  so  many 
acres  of  mine  would  have  to  be  gotten  by  the  new 
^t  to  the  north,  and  consequeaUy  by  the  engine 
in  questioa,  that  it  would  take  such  a  length  of 
time  to  get  that  quantity,  and  working  the  engine 
for  that  length  of  time  would  coat  so  much.  I  did 
not  understand  that  the  witnesses  in  stating  the 
quantity  of  mine  to  be  gotten,  were  including  any 
part  of  what  lay  under  the  railway,  or  the  adjoining 
4MCe  of  forty  yards,  and  that  question  was  not 
alhided  to  nor  raised  by  atyy  cross-examination  or 
otherwise,  and  the  erideiuie  of  the  quantity  that 
would  have  to  be  raised  by  the  engine  stood  uncon- 
tradicted. 

Exo^t  by  stating  the  aforesaid  additional  facta, 
I  do  not  think  fit  to  make  any  amendment  in  my 
Mid  award. 

The  following  are  the  points  to  be  urged  in  argn- 
neoton  the  part  of  the  said  claimants  :— First,  that 
tiiey  were  entitled  to  claim  and  have  assessed  by  the 
arbitrator,  not  only  the  value  of  the  land  usually 
taken  by  the  railway  companies,  but  also  the  amount 
of  compensation  to  which  they  were  entitled  for  the 
injariouslyaffectingtbeir  other  lands  by  the  taking  of 
the  land  actually  ta&en;  secondiy,thatall  the  various 
heads  of  damage  awarded  are  properly  the  sulnect- 
matter  of  compensation  within  the  roeaoiog  of  the 
Acts;  thirdly,  that  those  heads  of  damage  are 
necessarily  ioddent  to  the  rating  of  the  lands  in 
qoestitKi,  and  naturally  arise  from  it,  and  are  pro- 
pnly  the  mil^fc  ot  comf  enaation ;  louethlyi  that 


although  the  expenaee  awarded  for  had  not  been  in- 
curred, the  necessity  for  their  being  incurred  could 
be  foreseen,  and  they  arise  from  the  taking  of  the 
lands  actually  taken,  and  could  be  fairly  valued ; 
fifthly,  the  taking  of  the  land  actually  taken  naturally 
diminished  the  valae  of  the  other  lands  to  the 
extent  of  the  amount  awarded  |  elxtiily,  that  th* 
claimants  are  entitled  to  be  paid  the  full  amouiA 
awarded. 

Fuiats  for  argument  on  behalf  of  the  company : — 
First,  that  the  claimants  are  at  present  entitled  to 
compensation  only  in  respect  of  their  interest  in  the 
land  for  which  the  umpire  lias  awarded  the  sum  of 
10/. ;  secondly,  that  tiiey  are  not  at  present  entitled 
to  compensation  in  respect  of  the  additional  ex- 
pense which  they  may  or  will  thereafter  incur  in 
working  the  mines  mentioned  in  the  said  awards 
and  for  which  the  umpire  has  awarded  the  sum  of 
1490/. ;  thirdly,  that  the  claimants  are  not  at 
present  entitled  to  compensation  in  respect  (tf  the 
said  mines  or  the  working  thereof  being  hereafter 
injuriously  affected  by  the  execution  of  the  works 
(mF  the  company  ;  fourthly,  that  .by  the  Slst  section 
of  the  Railway  Clauses  Consolidation  Act  1B45  (in* 
corporated  with  the  special  Acts  of  the  said  com- 
pany) the  company  are  liable  to  make  compensation 
in  respect  of  the  said  mines  and  the  works  thereof 
only  from  time  to  time  as  and  when  the  additional 
expense  is  incurred,  or  the  injury  occasioned  by  the 
execution  of  the  works  of  the  company. 

The  following  sect.  81  of  the  Railways  Clauses 
Consolidation  Act  (6  Vict.  c.  20),  being  one  of  the 
groap  of  clauses  (77  to  85  inclusive)  relating  ex- 
clusively to  mines  lying  under  or  near  the  railway, 
and  coming  under  the  heading  in  the  Act,  "  And 
with  respect  to  mines  lying  under  or  near  the  rail- 
way, be  it  enacted  as  follows"  is  the  section  on  the 
construction  of  which  tUs  case  depends. 

Sect.  81: 

The  oompaoj  shall,  from  time  to  time,  pay  to  tha  owoer, 
lessee,  or  occupier  o(  any  euoh  mines,  oxteudinx  bo  as  to 
lio  ou  tMth  sides  of  tho  roil  war,  all  such  odditioaol  expenses 
and  losses  as  shall  be  iacnrred  bj  sneh  owner,  lessee,  or 
ooonpiers,  br  rsason  of  the  serenaoe  of  the  lands  l^Lng 
over  such  mines  hj  the  railway,  or  of  the  oontiuuotu  work- 
ing of  such  minas  being  interruptod  as  aforesaid,  or  by 
reason  of  the  same  beln;  worked  in  each  manner,  and  nmcmr 
snch  restrictions,  as  not  to  pr^adice  or  injure  the  rail  way; 
and  lur  anj  minerals  not  purchased  br  the  oompaar  whloli 
oonnot  be  obtained  bj  reason  of  mi  Udng  and  maiut  lining 
the  railway ;  and  if  an;  dispute  or  rinestion  shall  arise 
between  the  company  and  such  owner,  lessee,  or  oooapier 
as  aforesaid,  touohinir  the  amount  of  such  losses  or  ex* 
pasass,  tha  suae  shall  be  settled  by  arUtntion. 

M.  MalOewt,  Q.  C.  (with  him  was  J.  0.  GriffiU\ 
for  the  plaintiffs,  submitted  that  they  were  en- 
titled to  be  paid  at  once  the  full  amount  awarded 
them  by  the  umpire  as  compensation.  There  was, 
he  contended,  no  distinction  in  the  various  sums 
awarded ;  all  came  under  the  same  princii^ev  and  all 
the  heads  of  compeusation  awarded  on  came  withlii 
the  wide  terms  of  sect.  81  of  the  Bsllwaya  Clansaa 
Consolidation  Act.  No  doubt  the  defmdants  will 
rely  on  the  words  "from  time  to  tiou  "  in  that  sec- 
tion ;  but  Uie  question  will  be,  Is  the  mine  owner 
bound  to  wait  till  the  expenses  axe  actually  incurred, 
or  are  the  expenses  capable  of  assessment ;  and  is 
the  arbitrator  competent  to  assess  them  at  tho 
present  moment  ?  The  current  of  the  detdsions  has 
been  that,  where  the  expenses  ate  capable  of  being 
foreseen  and  calculated,  the  mine  owner  is  bound  to 
recover  them  at  once,  and  not  to  vex  the  company 
with  oft-recarriog  claims  and  actions,  and  that  any 
sort  of  damage  which  could  have  been  so  f  oreseea 
and  calculate  is  barred  by  award.  No  doubt 
there  are  conflicting  dict-a  on  the  construction, 
and  application  of  sect.  68  of  the  Lands  Clausea 
Consolidation  Act  (8  Vict.  c.  18),  and  as  to  whether 
a  second  claim  con  be  entertuned  for  subsequent 
damage  not  foreseen  at  the  time  of  the  first  inquiry. 
In  tVon  r.  Th»  Btgan:*  Oaal  Cga^g,  d  £c^895» 
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2S  L.  J.  I4a,  Ex.,  this  court  Uid  it  down  that 
compensation  could  not  be  awarded  for  contingent 
damages  in  /aturo,  but  that  it  might  be  done  in  a 
cue  where  it  appeared  clear  that  such  damage 
nmifc  neceflsarily  accrae.  In  Cro/i  v,  The  London 
md  iVor*A-  tVatem  Bailway  Company,  7  L.  T. 
Bep.  N.  S.  741  ;  32  L.  J.  113,  Q.  B. ;  8  B.  &  S. 
486,  the  Court  of  Qneon'a  Bench  held  that,  under 
the  Xianda  Clauses  Consolidation  Act  1845,  damage 
likely  to  ensue  from  subsequent  subsidence  and 
Tibratton  of  surface  land,  bj  reason  of  defendants' 
tunnel,  and  whldi  might  have  been  fweaeeo,  was 
matter  which  should  hare  been  asseased  proapec- 
tirely  by  the  artdtrator,  and  could  not  afterwards 
be  recovered  by  action  or  otherwise ;  and  Cockburn, 
C.  J.  there  was  of  opinion  that  even  damage  which 
could  not  hare  been  foreseen,  could  not,  aubse- 
Queatiy,  be  the  subject  of  compensation.  Bat,  in 
toe  preaeat  case^  the  damage  could  have  been  both 
clearly  foreaeen  and  easily  calculated.  'This  Tcry 
question  arose  in  RexT,  The  Leedtand  Sdhg  Railway 
Company,  6  A.  &  £.  C33.  Sect.  32  of  the  defendaoU' 
local  Act  there  contained  the  worda  *<  from  time  to 
time,"  and  its  words  were  stronger  than  those  of  sect. 
81  here,  yet  it  was  held  that  the  Act  there  did  not 
4!ontemplate  a  future  inconrenience  of  the  kind 
there  complained  of,  and  Ltttledale,  J.  there  said, 
"  it  would  be  Tery  inconvenient  if  a  party  could  be 
continually  claiming  freih  compensation  from  time 
to  time."  Here,  in  the  very  language  of  Willea,  J., 
in  delivering  judgment  of  the  Exchequer  Chamber 
in  Btignall  and  another  v,  London  and  yorth-  iVettern 
Hailway  Company,  9  L.  T.  Hep.  N.  S.  419  ;  8L  It.  J. 
480,  Ex. ;  1 II.  &  C.  544,  "  the  damage  can  be  calcu- 
lated with  reasonable  certainty,"  and  his  Lordship 
there  expressly  distinguishes  the  case  of  an  "un. 
<^ned  mine."  Were  the  facts  here  that  the  plaintiff 
might  never  open  or  work  the  mine  it  would  be  a 
different  case.  So,  to  the  same  effect  is  the  decision 
of  the  House  of  Lords  in  the  Qibdoniaa  Railway 
Company  r.  Loethart,  3  Macq.  H.  of  L.  Cas.  808 ; 
The  Great  Western  Railwoi/  Company  v,  Bennett,  in 
the  House  of  Lords;  lu' L.  T.  Itep.  N.  S.  ISii ; 
86  L.  J.  1  33,  Q.  B. ;  L.  Rep.  2  H.  of  L.  E.  &  I. 
App.  27,  is  negatively  in  the  plaintiffs'  favour, 
the  point  taken  by  the  defendanta  here  not 
having  been  raised  bi  that  case  either  below  or 
abure.  The  statnte^  it  is  contended,  does  not  pro- 
hibit the  plaintiffs  from  getting  compenaation  now, 
and  the  incoavemeora  of  laying  down  a  rule  that 
every  item  of  the  expenses  and  losses  must  have 
been  incurred  before  compensation  can  be  awarded, 
would  be  expensive,  and  lead  in  some  coses,  easily  to 
be  aug^sted,  to  the  bringing  a  fresh  action  every  day. 
Even  in  caaea  where  the  past  tenae  is  used,  it  has 
been  held  a  matter  of  present  assessment ;  a  fortiori 
tiiat  will  be  so  hero  where  the  words  are,  '*  shall  be 
incurred."  There  was  here  an  actnalpresent  necessity 
for  expenditure  in  respect  of  future  necessary  works, 
the  costs  of  which  were  capable  of  being  at  once 
•soertained  with  reasonable  certainty,  and  therefore 
the  plaintiffs  were  entitled  to  present  compensation, 
■nd  consequently  to  the  judgment  of  the  court.  He 
cited  also 

Sagv.  The  KaviyaHon  Aire  and  Oalder,SOL.J. 
Q.  B. ;  and 

Lee  and  othere  v.  Hilntr  and  otherf,  2  M.  &  W. 
824  j  6L.J.,N.  a, 206,  Ex. 

Macnamara  (with  him  was  Udl),  contra,  for  the 
defendants.— The  expenses  and  losses  la  reapeet  of 
-which  compensation  has  been  awarded  not  liaviDg 
yet  been  incurred,  the  plaintiffs  are  not  entitled  to 
receive  it.  Mo  doubt  the  general  rule  is  that,  under 
sect.  68  of  tiie  Lands  Clauses  Act,  compensation  for 
land  taken  or  Injuriously  affected  must  be  assessed 
«aoe  for  all,  there  being  lu  that  section  no  words 
finm  time  to  time,  ai  there  an  In  sect  81  of  the  Act 
in  qnestion  la  ths  pteient  case.  With  nipeet  to 


mines,  however,  it  seema  a  different  rule  prevula 
for  wtiich  it  may  be  assumed  the  Legislature  hsd 
good  reason,  as,  for  instance,  what  Pigott,  B.  called 
the  "  speculative  character  "  of  mines  in  general — 
thus,  there  may  be  no  minerals  under  the  land  re* 
quired  by  the  railway ;  or,  being  there,  tbey  may  never 
be  worked  -,  or,  if  begun  to  be  worked,  may  come  to 
a  sudden  stop  by  reason  of  some  unseen  fault," 
and  so  the  additional  expense  expected  to  be  incurred 
by  a  certain  working  may  never  be  incurred  at  all. 
Therefore  it  is  that  in  the  group  of  clauses  77  to 
85  in  the  Railway  Clauses  CiKiaolidaUoa  Act  ezda- 
aively  relating  to  mines  "lying  under  or  near  the 
way,"  the  words  "  from  time  to  time  "  are  fouad  in 
sect.  81,  which  provides  for  payment  of  contpensa. 
tion  by  the  railway  company  to  the  mine  owner.  The 
company  are  here  called  on  to  pay  a  large  sum  for 
expenses  which  may  never  be  iocurred,  Ko  iajarjr 
to  the  mine  owner  can  accme  by  his  widUng  till  M 
has  incurred  the  expense  or  loss ;  it  la  not  a  question 
of  putting  him  to  costs  or  depriving  him  of  his 
rights,  for  he  may  claim  compensation  "from  Uau 
to  time,"  as  the  need  arises,  whereas  serious  injury 
and  injustice  may  be  done  to  the  company  by  hold- 
ing them  liable  to  pay  this  compenaaliou  at  ooce. 
The  arbitrator  no  doubt  found  that  "althoi^  the 
workings  had  not  reached  the  parts  to  the  nortii 
of  the  railway,  there  was  no  reason  to  suppose  that 
in  time,  and  before  the  expiration  of  the  pl^ntiils' 
interest  they  would  not  do  so,  and  that  the  time 
was  approaching  when  it  would  be  necessary  to 
sink  two  pits,"  &c,  ye;  be  nowhere  finds  that  there 
was  any  actual  txiHing  luemity  for  doing  thest 
things,  nor  waa  there  a  praent  neeenity  for  the  expen- 
diture. It  is  assumed  by  the  plaintiffs'  case  that 
the  coal  will  bo  worked  out  to  the  extreme  limit 
of  the  northern  boundary ;  but  that  may  never 
happen.  The  inconvenience  to  the  mine  owner, 
from  his  having  to  make  repeated  doims  is 
not  to  be  weighed  In  the  balance  agaiaat  tba 
great  injury  to  the  company  if  they  are  called  M 
to  pay  a  large  sum  for  a  possible  damage  to  the 
mine  owner,  which,  had  he  waited,  it  may  be,  he 
would  never  have  suffered.  The  cases  cited  and 
relied  on  by  the  plaintiffs  are  distinguishable.  In 
Rex  V.  Le^  and  S^by  Railway  Company  the  niae 
owner  was  bo'tnd  by  the  Act  of  rarliainenl  not  to 
work  so  as  to  injure  the  railway,  and  the  court  de- 
cided he  was  not  entitled  to  compensation  for  that 
part  of  the  mine  which  he  could  not  have  worked 
without  being  liable  to  mako  compensation  to 
them.  Cro/t'e  case  was  not  the  case  of  a  min^ 
and  the  words  "  from  time  to  time  "  did  not  occur 
there,  and  the  judgment  of  Cockburn,  C.  J.  i>  in 
our  favour,  where  he  expressly  says  that  if  it  hsa 
bem  intended  that  unforeseen  damage  subsequently 
accruing  should  he  the  subject  of  future  compMsa- 
tion,  the  words  would  have  been  introduced  in 
sect.  68  of  the  Lands  Clauses  Uoosolidation  Atf. 
In  the  Caledonian  Railway  Company  v.  Lechkarl,  Lofd 
Wensleydale,  in  8  Macq.  p.  825,  draws  a  distiae- 
tion  between  ordinary  cases  where  damages  are 
assessed  once  for  all,  and  oxoeptlonat  cases  where 
the  words  "from  lime  to fims" occur.  Thejudgmwit 
of  Willes,  J.,  In  Baynalfs  cose,  in  the  Excheqwr 
Chamber,  is  in  favour  of  the  present  defendtatt 
His  Lordship  says  :  '*  There  are  practical  obstades 
of  an  insuperable  character  agaioat  saying  that 
there  arises,  upon  the  making  of  a  railway,  aa 
imuMdiate  right  to  compensaUon  in  respect  w 
pottlUe  future  injury  to  vaopewf  mines.  At  tlu^ 
time  it  does  not  appear  that  the  mine  will  ever  be 
worked."  I  submit  that  the  part  of  the  mine  beie, 
to  the  north  of  the  railway,  is  the  same  as  an 
tmopenecf  mine.  Lee  v.  Milner  is  distinguisbsliH 
on  the  same  gronnd  as  The  fjtede  and  SUbg 
eaae;  The  Gnat  WetUn  HfOwem  v.  Beuutt  alM 
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told,  u  caggeited  just  now  by  Cleasbjr,  B.,  the 
Amount  of  compensaUon  woald  be  taken  into  con- 
ridenUon  in  the  price,  and  no  difficulty  would  arUe 
in  recovering  it  from  the  owner  or  the  company. 
The  company  ore  Bubstantially  right,  it  is  subnitted 
on  all  the  heads  of  claim ;  but  certainly  on  all  aare 
the  iMt  item,  namely,  the  SOL  tot  acquiring  new 
{RDUDd  for  depoait  of  spoil. 

ff.  3iaUk4w»,  Q.  C  was  not  called  on  to  reply. 

Kellt,  C.  B, — Tliis  case  presents  to  oar  view  a 
mycooipliciited  state  of  facts  with  which,  iii  the 
absence  of  inferences  to  assist  us,  we  must  donl  in 
the  Iwst  way  we  can.  No  case  hns  been  cited  to  us 
at  the  bar,  nor,  as  far  as  I  am  awar»,  has  anjr  been 
dedded,  on  sect.  81  of  the  Railways  Clauses  Con- 
solidation Act  1845  (8  Vict.  c.  20),  which  is  the 
section  presented  for  our  consideration  in  the  pre- 
sent instance.  Being,  therefore,  called  upon  to  do 
so,  we  must,  in  the  absence  of  any  authority  bearing 
directly  upon  it,  construe  and  iuterprut  that  section 
for  oarselrea,  and  decide  this  case  accordingly. 
Premtsingr,  therefore,  that  every  case  of  this  nature 
most  be  taken  and  considered  upon  its  own  merits, 
and  in  conjunction  with  its  own  facts  and  circum- 
stances, the  only  conclusion,  I  think,  to  which  we 
can  safely  arriTe  iu  the  present  case,  Tiewiog  the 
whole  of  the  facts  together  as  stated  in  the  apecial 
case,  is  that  the  total  amount  of  the  ram  which 
the  arbitrator  has  here  awarded  aa  compensation  to 
the  plaintiffs,  with  the  exception  of  a  very  small 
part  of  it,  for  their  interest  in  the  lands  taken  by  the 
defendants  fur  their  line  of  railway,  was  for  ex- 
penses which  either  bad  been,  or  would  in  all 
human  probability  very  shortly  be,  incurred  by  tlie 
plaiatiffs.  The  quMtiou  for  tlie  court  to  solve  Is, 
whether  or  not  the  plaiatiffs  were  entitled  to  inimc- 
diatecompensation,  that  is  to  be  p;iid  at  once,  in  respect 
of  those  items  of  expense  which,  though  tliey  might 
be  shortly  about  to  be,  had  not,  in  faat,  as  yet  liecn 
iocnrred  by  them.  Now  the  Act  of  I'arliamcnt 
(S  A'ict.  c  20^  s.  81,  says  that  "  the  company  shall 
from  time  to  time  pay  to  the  owner,  lessee,  or  occu- 
pier of  any  such  mine  extending  to  as  to  be  on'butli 
■idet  of  the  railway,  all  such  additional  expenses 
and  losses  as  $kail  U  incurred  by  such  owner,  lessee, 
or  occupier,  by  reason  of  the  severance  of  the  lands 
lying  over  such  mines  by  the  railway,  or  of  tlio 
oontinoous  working  of  snch  mines  being  inter- 
rupted as  aforesaid.  .  .  .  and  If  any  dispute  or 
question  shall  arise  between  the  company  and 
inch  owner,  &C.,  touching  the  amount  of  such  losses 
or  expenses,  the  sum  shall  be  settled  by  arbitra- 
tion." Now,  it  is  said,  and  has  been  contended  in 
aigument  before  08)on  the  part  of  the  defendants, 
tbit  the  fcompeosa^on  is  not  in  this  case  payable 
at  preteat,  the  expenditure  not  having  been  actaoUy 
lucurrBd,  and  that,  vbererer  anoh  expenditure  has 
not  actually  been  incurred,  the  party  claiming  com- 
pensation must  wait  to  make  his  claim  mtU  he  can 
call  on  the  railway  company  for  compensation,  and 
onthia  very  plain  and  obvious  ground  that  some 
portion,  if  not  the  whole,  of  such  expense,  may 
never  be  incurred  at  alL  Now,  I  quite  agree 
that,  in  cams  where  it  is  clear  that  the  ex- 

enses  sought  to  be  compensated  can  or  will  never 
incurred  at  all,  or  where,  as  in  the  cose  of  a  mine 
not  yet  opened  or  actually  at  work,  it  is  very  un- 
certain whether  such  expenses  will  ever  be  incurred, 
or  auy  losses  ever  be  sustained  on  the  part  of  the 
■iae  owner,  then  eompeiuation  cannot  be  claimed 
or  allowed  under  sect.  81,  or  otherwise.  But  that 
is  not  the  state  of  things  here.  Let  us  see  what  are 
^  circumstances  here,  as  stated  in  the  special  case, 
without  doubt,  there  is  no  uncertainty  as  to  this 
mine  being  worked,  for  we  find  it  stated  in  the  case 
that  it  was  being  worked  at  the  very  time  when  the 
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notices  on  the  part  of  the  company  of  their  desire 
to  take  the  land  in  question  were  given,  and  that 
the  time  was  approaching  when,  in  the  ordinary 
course  of  working  it,  that  portion  of  the  mine  lying 
to  the  north  of  the  defendants'  line  of  railway 
would  presently  be  reached,  and  the  minerals  be 
worked  out  to  the  nortliern  boundary  before  the 
expiration  of  the  pUiotiffs'  tease  or  interest  in 
the  lands,  and  Uiat  in  cfmsequence  of  the  severance 
of  the  lands  it  would  be  necessary  to  sink  two 
pits,  one  on  the  north  side  of  the  rail- 
way, for  the  purpose  of  getting  the  minerals 
in  the  north  part,  and  the  other  on  the  soutii 
side  of  the  railway  for  the  purpose  of  deposit- 
ine  spoil.  It  is  then  stated  that,  in  consequence 
of  the  severance  of  the  land  caused  by  the  railway, 
it  would  be  necessary  to  erect  a  new  engine  and 
plant  in  the  northern  part  of  the  land  to  work  one 
of  the  said  pits,  which,  by  reason  of  such  severance 
and  the  intervention  of  the  railw.iy,  could  not  be 
worked  by  the  plaintiffs'  engine  at  present  erected 
and  working  on  the  south  side  of  the  line  of  the 
railway,  nod  that  the  expenses  in  respect  of  the 
new  engine  and  plant,  and  of  working  the  same,  aaui 
of  the  new  pits,  must  be  incurred.  It  is  obvious 
then  that  tho  working  of  the  mine  at  this  very  point 
was  intercepted  by  the  defendants'  railway,  and  that 
it  was  necessary,  in  order  that  tlie  plaintiffs  should 
be  enabled  to  go  on  with  their  working  of  it,  which 
but  for  Uie  railway  would  have  proceeded  in  r^nlar 
coarse,  that  Uiey  should  presently  incur]the  costs  and 
expenses  which  are  fonrd  by  the  arbitrator  as  being 
expenses  "about  to  be  incurred."  Are  we  then  to 
hold,  under  this  state  of  facts,  that  the  plaintiffs  are 
not  entitled  to  receive  at  once  the  compensation 
which  has  been  so  assessed  and  awarded  to  them  by 
the  uminre,  or  arc  we  to  say  that  they  must  wait 
for  it  until  these  varioua  items  of  expense  have  been 
actually  incurre<l  and  expended  by  them?  And 
then,  if  we  were  to  hold  that  this  latter  altemattve 
was  the  proper  principle  on  which  to  construe  this 
section  of  the  Act,  this  further  question  would 
arise,  namely,  when  and  how  often  are  the  mine 
owners  to  bring  forward  their  claims?  Must  it 
bo  every  day,  or  every  week,  every  month, 
or  every  quarter ;  every  half  year  or  every  year ;  or 
must  they  wait  until  the  end  of  their  term  and  the 
expiration  of  their  interest  in  the  premises?  In  my 
judgment,  looking  at  all  the  facts  stated  in  the 
case,  and  taking  the  words  of  the  Act  of  Parliament 
(sect.  81)  into  consideration,  I  think  the  court  will 
be  justined  in  holding  that  these  are  expenses  and 
losses  capable  of  being  ascertained  and  assessed  at 
once,  with  reasonable  and  sufficient  certainty  ;  that 
the  whole  of  them  are  incidental  and  due  to  one 
and  the  same  cause,  the  severance  of  the  land 
by  the  intervention  of  the  defendants'  railway ;  and 
that  they  come,  therefor^  clearly  within  the  81st 
section  of  the  Act  as  *' additional  expenses  and 
losses,"  and  that,  without  desiring  to  lay  down  any 
general  rule  on  tlie  subject,  we  may  aay  that  the 
plaintiffs  are  entitled  to  judgment. 

FioOTT,  B.— I  am  of  the  same  opinion,  although 
at  first  I  entertained  some  doubt  as  to  the  proper 
construction  of  the  81st  section  of  this  Act  of  Par- 
liament. That  doubt,  however,  hns  been  removed 
from  my  mind  in  the  course  of  the  argument,  and  I 
am  now  clearly  of  opinion  that  our  judgment  should 
be  given  In  favdur  of  the  plaintiff*.  Tlie  case,  as 
stated  with  great  care  by  the  arbitrator,  finds  that 
the  plaintiffs  are  entitled  to  this  amount  of  compen- 
sation (1600/.)  in  respect  of  certain  expenses  ren- 
dered necessary  to  be  incurred  by  the  defendants* 
line  of  railway  crossing  and  cutting  in  two  the 
plaintiffs'  land.  The  questions  then  are,  were  these 
expenses  imminent?  were  they  ascertainable?  I 
think  they  were.    Are  they  such  as  are  j^tfaln 
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the  atatute,  and  were  thej  capable  of  being 
AMessed  before  they  were  actually  incurrwi 
«r  paid  by  the  pluntiffs?  It  Bcema  to  mc  that 
they  were.  The  81et  acctioa  aays  this,  "  the 
company  shall  from  time  to  tuM  pay  to  the  owner, 
leuee,  or  occuiaer  of  any  auch  mine  extending  so  as 
to  bo  on  both  sides  of  the  railway  all  such  additional 
ezpcnaes  and  losses  aa  thail  be  iaeurr«d  by  auch 
owner,  &c.,  by  reason  of  the  severance  of  the  lands 
lying  over  such  mines  by  the  railway,  or  of  the  con- 
tinuous working  of  such  mines  being  intercepted  as 
Aforesaid,"  &c  Now  It  seems  to  me  that,-  giving  a 
reasonable  latitude  to  the  worda  used  in  Uua  section  of 
tiie  Act,  we  ought  not  to  construe  them  as  meaning 
that  the  mine  ownermuatof  necessity  actually  expend 
and  lay  out  the  money  before  he  can  be  compen- 
sated. If  it  were  so,  the  exceeding  annoyance  and 
inconTenience  pointed  out  by  Hr.  Matthews  would 
arise,  of  the  company  being  rexed  by  duly  claims 
and  actions  for  compeosatloa.  That  cannot,  I  think, 
haTe  been  intmded  by  the  Legialatur«.  I  think, 
though  the  words  used  are  not  perhaps  the  most 
apt,  that  oar  construction  of  the  section  is 
far  more  reasonable,  convenient,  and  just  towards 
both  parties.  It  ia  not  either  quite  immaterial  to 
«bserre  that  the  worda  of  the  section  are  not  in  the 
past  tense,  **  which  shall  Aom  heat  incurred,"  but  in 
the  present  tense,  "  which  tkali  6s  incurred." 

CtBAsnr,  B.  concurred  with  the  Lord  Chief  Baron 
and  Figott,  B.  in  the  forefioing  judgments  pro- 
nounced by  them,  and  referred  to  the  case  of  The 
Qromfortl  Otnal  Cottmtmn  T.  Cuiu,  in  Chancery,  before 
Lord  Cottenham,  L.  C.,  reversing  the  dndsion  of 
the  Vice  ChanceUor  of  England,  5  B.  Cas.  (O.  B.  & 

CuAiTifBLL,  B.,  who  had  not  been  present  during 
the  argument,  took  no  part  in  the  judgment 

Judgment  for  the  plaintiffB. 

Attorney  for  the  plaintiffs,  J.  Needham,  1,  New- 
inn,  Strand,  \y.C.,  agent  for  Bro«»  and  Felbws, 
Bilston,  Staffordshire. 

Attorneys  for  the  defendants,  UnderhiU  and  Fitld, 
10,  N«w-inn,  Strand,  W.C.,  agents  for  H.  and  J.  E. 
VmdeehiUi  Wolveriiamptoo. 


OBOWN  OASES  RESERVED. 

Bepoited  ttr  JoHS  TnoxPaoTr,  Eaq.,  BBnlBti>r«t.lOT. 

TVcsci^,  Aov.  28. 

(Before  Kkllt,  C.  B.,  Mabtui,  B.,  Biles,  Blaojc- 
BDBK,  and  Lcsu,  J  J.) 

Beq.  v.  nODQKISS. 

JPerfmy — Fabe  oath  at  ammmi  laic — Affidavit  under 
BiUs  of  Sale  Act  (17  ^  18  Vict,  c  SG.) 

A  false  oath,  sworn  in  an  a^Hdavil  for  the  purpose  of 
procuring  the  registration  of  a  bill  of  mle,  is  a  mil- 
demeanor  at  common  law,  of  tchich  a  person  may  he 
found  gvilijf  vpon  an  indictment  for  setting  out  the 
foctf.  and  concluding  with  the  usual  averment  of 
"  tcilfuland corrupt  perjury"  vohicli  concluding  words 
may  be  rejected  as  surplusage. 

Case  reserved  by  Figott,  B.  for  the  opinion  of  the 
Court  for  the  Consideration  oi  Crown  Cases  He- 
•erred. 

The  prisoner  was  tried  before  me  at  the  last 
Summer  Assizes  for  the  county  of  Worcester,  upon 
an  indictment  which  charged  Uiat  he  committed 
vil(ui  and  corrupt  perjury  in  an  affidavit  awom  by 
him  before  a  commissioner  for  taking  affldavita  in 
the  Court  of  Queen's  Bench. 

The  aJBdavit  waa  sworn  b^oie  tha  Gnsndsrioacr 


LBrr. 

at  Stourbridge,  and  was  made  for  the  purpose  of 
getting  a  bill  of  sale  filed. 

It  was  material,  in  the  a£Sdarit,  to  state  the  date 
when  the  bill  of  sale  was  made,  which  the  prisoan 
swore  waa  on  tlie  18th  Dec  1868,  whoeai  it  wss,  m 
fact,  made  on  the  4th  Jan.  1869. 

The  ooonsel  for  the  priaoner  objected  that  sndi  aa 
affidavit  could  not  be  the  subject  of  an  indictiiMBt 
for  perjury,  not  being,  as  he  contended,  sworn  ia  a 
judicial  proceeding. 

I  overruled  the  objection,  and  left  the  case  to  the 
jury,  who  found  the  prisoner  gnilty.  But  I  reserred 
the  caae  tor  this  conrt  upon  the  above  objwtioD, 
being  pressed  by  the  counsel  so  to  do,  and  th« 
prisoner  was  admitted  to  bail. 

The  Bills  of  Sale  Acta  are  the  17  &  18  VlcL  c  86; 
and  28  &  30  Vict.  c.  96.  G.  Fioon 

Xo  counsel  appeared  on  either  side. 

KEtLT,  C.  B.— The  priaoner  was  convicted  on  sa 
indictment  which  charged  him  with  having  com- 
mitted wilful'and  corrupt  perjury  in  an  affldsTit 
required  by  the  Bills  of  Sale  Act,  which  waa  svon 
by  him  before  a  commissioner  for  taldng  affidavits 
in  the  Court  of  Queen's  Bench,  and  the  qaeatim 
for  our  decision  is,  whether  he  was  properly  con- 
victed or  not.  The  offence  was  not  wilful  and  cor- 
rupt perjury  in  the  strict  sense  of  that  term,  and, 
therefore,  the  prisoner  would  not  be  liable  to  the 
more  severe  punishment  which  can  only  be  imposed 
in  cases  of  perjury  ;  but  it  is  quite  clear  that  the 
taking  of  a  false  oath  in  a  matter  which  is  reqtdred 
by  an  Act  of  Parliament,  in  order  to  obtain  the  re- 
gistration of  a  bill  of  sale,  is  a  misdemeanor  at 
commoti  law,  subjecting  the  person  taking  the  false 
oath  to  punishment.  It  is  true  that  the  indictment 
in  this  caae,  after  setting  out  the  facts,  proceeds, 
"  and  BO  committed  wilful  and  corrupt  perjary,"  bat 
I  think  that  those  words  may  be  treated  and  re- 
jected as  surplusage,  and  then  what  remains  upm 
the  indictment  would  show  a  sufficient  case  of  mis- 
demeanor at  common  law  upon  which  the  prisoner 
might  properly  be  convicted.  I  therefore  think  the 
conviction  should  be  affirmed. 

Mabtin,  B. — I  am  of  the  same  opinion.  IVt 
^is  case  may  be  treated  as  pointed  out  by  the  Lend 
Chief  Baron  is  shown  by  Bex  v.  Foster,  R  *  B. 
469,  where  the  prisoner  was  indicted  for  perjury  ia 
taking  a  false  oath  fur  the  purpose  of  procuring  a 
marria^  licence.  In  that  case  tite  facta  atated  wait 
not  Bufflcient  to  ahow  a  misdemeanor,  but  hen 
they  are. 

The  rest  of  the  Court  coAcurred. 

Comiktu*  affirwui. 


O0UB.T  FOB.   DIVOSCE  AVD  XAXBI- 
XONZAL  CAUSES. 

Boportod  bf  v.  Letcbtek,  Esq.,  BanM«r«t-I>ar. 

TWwiiy,  Dec  7. 

(Before  Loss  Penzakob.) 

Ebllt  n  KBU.T. 

SKitfor^pidteialteiaratitm—Mtralemdt^  e»H*Kfarc«f— 
Wi/e'i  health— Decree, 

A  husband  in  the  exercise  of  hit  nariial  pover  karauid 
hie  wife  h^  r^troacheSy  e^Mrring  her  from  the  aooOg 
of  hei-  fnends,  opening  her  corrtepondencCf  pmlttng  her 
under  the  surveillance  of  servants  axd  the  lUcM  acU, 
until  her  health  broke  down,  and  she  was  on  the  verge 
of  parolgsu.  The  medical  teetimon^  was  that  a  rettr* 
to  stah  cohiUUiaiioa  would  be  dangeroue  to  her  hft. 
The  aete  of  ptraomd  lua/uiea  Hsra  vtrte^ft,iiU  Cis 
Digitized  by  V^OOglc 
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tikU  li»  mml  coercion  amounted  to  UpeU  enultg. 
Mi  gnMed  a  ehene/arjudieiat  teparatitm. 

This  Tu  a  irife's  soit  for  jodicUl  separation  on 
the  ROQnd  of  her  husband  s  croelty.  The  case, 
n^vA  oecnpled  eevcral  d«yf,  was  tried  hj  the  court 
^thont  a  jaiy,  and  the  facts,  which  disclosed  a  case 
of  moral  coercion,  accompanied  by  a  few  acts  of 
Te^  Blight  personal  violence,  will  be  found  stated 
with  sofflcieat  fulness  in  the  judgment. 

Dr.  Deeauy  Q.  C.  (Jmhrtfide  with  him)  for  the 
petitioner. 

The  respondent  appeared  in  person. 

Cur.  aifv.  vutt. 

Lord  FBir2AKCB.— The  peculiar  and  distinguish- 
iog  feature  of  this  case  is  the  adoption  by  the 
TCipondcnt  of  a  deliberato  system  of  conduct 
towards  his  wife,  with  the  view  of  bending  her  to 
his  tathority.  A  man  who  sets  about  to  achiere 
tUs  end  by  purposely  rendering  a  woman's  daily 
life  aobappy  is  in  dangOT  of  OTerstepplng  his  rights, 
as  hs  is  pretty  sure  to  fall  short  of  his  duties.  The 
respondent  in  this  case  has,  in  my  judgment,  done 
both.  Without  disparaging  tlie  just  and  paramount 
authority  of  a  husband,  it  may  be  safely  asserted 
tint  a  wife  ia  not  a  domesUc  slare,  to  be  driren  at 
ill  ooat,  short  of  personal  violence,  into  compliance 
irith  ber  husband's  demands.  And  if  force,  whether 
lAysical  of  moral,  is  systematically  exer*ed  for  this 
porposo  in  such  manner,  to  such  a  degree,  and 
daring  such  length  of  time  as  to  break  down  her 
health  and  render  serious  malady  imminent,  the  In- 
terferenoe  of  the  law  cannot  be  justly  withheld  by 
>ny  court  which  affects  to  have  charge  of  the  wife's 
personal  safety.  In  cases  of  this  kind  everything 
depends  on  degree.  Manyveti^  which  are  venial  in 
tiieinselves,  become  reprehensible  when  they  take 
tiwir  places  as  parts  ot  a  system.  Others,  jnstiflable 

00  occasions,  lose  their  justiScaUon  when  continu- 
owly  and  purposely  repeated.  In  considering  a 
diai^e  of  cruelty,  therefore,  the  conduct  of  the 
psrties  inculpated  can  only  be  justiOed,  or  the  re- 
verse, as  a  whole;  and  if,  anon  a  general  review, 
the  Hatrimonial  Court  is  of  deliberate  o^nicm  that 
oobabitation  could  not  be  resumed  with  safety  to 
the  wife,  it  is  bound  by  the  dictates  of  common 
•rase,  as  well  as  upon  principles  repeatedly  avowed 
■od  acted  upon  in  a  long  series  of  decisions,  to 
•t^  in  and  forbid  ita  resumption.  No  doubt,  in 
eases  such  as  the  present,  where  the  personal  vio- 
iMue  used  U  of  a  trifling  character*  it  hehoTet 
die  court  to  be  sedulous  in  inquiry  and  slow  in 
cmiTlction.  It  should  be  entirely  satisfied  that  the 
conclusion  of  the  wife's  danfcer  is  clearly  reached, 
nd  on  reliable  evidence.  Moreover,  the  decisions 
of  uy  predecessors  have  imported  this  further 
pepoaition  oa  a  condition  of  the  conrt's  io- 
terference,  that  the  troubles  of  the  wife 
■re  not  owing  to  her  own  misconduct.  "If," 
■•id  the  court,  in  Dgutrt  v.  Dyaatt,  1  Rob. 
108,  "a  wife  can  insure  her  own  safety  by 
uwfnl  obedience  and  by  proper  self-command,  she 
hu  no  right  to  come  here,  for  this  conrt  affords  its 
^  only  when  the  neceasity  of  Its  interference  is 
•hsolutely  proved."  I  do  not  stop  to  inqniie  how 
fsi  this  last  proposition  would  stand  the  test  of 
esses  that  might  possibly  arise  in  which  the  safety 
of  a  weak,  misguided,  infirm  woman,  incapable  of 
self-command,  might  be  gravely  imperilled  by  con- 
tinoed  cohabitation.   For  the  decision  of  this  case 

1  fully  adopt  this  condition,  and  setting  oat  on  the 
wove  principles,  I  proceed  to  inquire,  what  has  Mrs. 
Kelly  suffered,  from  what  cause,  and  with  what 
wsnii  upon  her  health?  There  ia  little  variance  or 
dispute  about  the  leading  facts.  Towards  the  close 
X  the  year  18GT,  Mr.  Kelly  informed  his  wUe  that  a 


sam  of  £0001.  which  had  been  bequeatbed  to  her  bf 
her  sister  had  been  in  great  part  lost  by  the  invesfe- 
ments  he  had  made  of  it.  Unable  to  obtain  frooa 
her  husband  a  clear  idea  of  her  rights  and  those  of 
her  son  under  her  sister's  will,  she  wrote  to  her 
brother-in-law,  Col.  Thombury,  to  see  the  will  for 
her  and  explain  it.  This  he  did,  and  wrote  her  tho 
TBflalt,  tdlti^  her  that  the  money  was  in  law  at  the 
entire  command  of  her  husband,  and  that  her  sn 
had  no  rights  in  the  matter.  Soma  further  corres- 
pondence passed  between  the  petitioner  and  CtA. 
Thombury,  and  between  the  petitioner  and  her 
brother.  These  letters  falling  into  the  hands  of 
the  rcspoodent  were  extrerody  resented  1^  him, 
and  were  directly  or  indirectly  the  eaaie  of  madv 
if  not  most,  that  fdlowed.  About  the  same  time 
the  petitioner's  son  quarrelled  with  his  father,  and 
was  obliged  to  quit  the  house.  The  petitioner,  ta 
some  extent,  took  the  son's  part,  which  increased 
the  resmtment  of  the  respondeat.  From  dieso' 
circumstances  the  respondent  took  up  the  ides, 
which  be  afterwards  allowed  to  All  his  whole  mini*, 
that  his  wife  waa  plotting  and  coasfdring  agaiosc 
him.  He  commenced  opening  her  letters,  and 
calling  her  a  vile  traitor  and  apostate.  He  told  her 
that  "no  modest  woman  would  associate  with  her 
more  than  a  prostitute,"  **  that  she  had  given  her 
confidence  to  another  man,"  &c  lie  refused  to  sit 
at  meals  with  her,  he  insisted  on  occupying  a 
separate  bedroom,  he  told  the  servants  to  take  order* 
from  Mm,  and  not  from  his  wife,  be  forbade  her 
to  Tt^i  the  poor  in  district  to  which  she  bad 
been  accustomed,  and  desired  her  not  to  attend  the 
ministration  of  the  sacrament.  Some  naoaths  passed 
in  this  way.  The  respondent  kept  apart  from  hia 
wife  all  day  except  at  family  prayers,  and  even  then 
be  appears  to  have  bad  little  or  no  communicatiou 
with  her  except  in  the  way  of  rebnke  and  reproach. 
At  length,  in  the  month  of  May  I8C8  the  petitioner 
became  ill,  her  appetite  wholly  failed,  she  lost  the 
senses  of  taste  and  smdl,  and  towards  the  end  of 
the  month  felt  a  sensation  of  numbness  in  her  arm,, 
which  gave  reason  to  fear  paralysis.  She  consulted 
Dr.  Drysdate.  Ha  advised  her  to  leave  home.  Her 
husband  refused,  and  on  the  29th  Juae^  hBrriag  be* 
come  worse,  she  left  her  home  without  his  consenL 
I  am  satisfied  from  the  medical  testimony  that  at 
this  time  the  occurrences  which  had  taken  place, 
and  the  isolation  and  reproaches  to  which  she  had 
been  subjected,  had  so  preyed  upon  her  nervous 
system  and  genenU  health  l^at  serious  oonseqoenoee 
were  to  be  feared,  if  she  were  nofe  tm  a  tioie  witii- 
drawn  from  the  Wta  she  was  leading.  Mrs.  Kelly- 
stayed  away  nearty  four  months,  which  she  passM 
with  her  relations.  The  respondent  wrote  her  many 
letters,  in  which  lie  enlarged  upon  her  sin.  He 
expressed  no  care  for  ber  health,  and  none  that  she 
shoeld  return.  In  October  she  returned.  Between 
that  time  and  the  Jannary  foUowiag,  when  ah* 
flnatiy  left  home,  she  was  purposely  agbmitted  t» 
the  f<dlowing  treatment.  She  was  entirely  deposed 
from  ber  natural  position  as  mistress  of  her  hasband's 
boose.  She  was  debarred  the  use  of  money  entirely; 
not  only  were  the  household  expenses  withdrawn 
from  her  control,  but  she  was  not  permitted  to  dis- 
burse anything  for  ber  own  neceBsary  expenses; 
every  article  of  dress,  every  trifle  that  she  required, 
had  to  be  put  down  on  paper,  and  her  husband  pro- 
vided it  if  he  thought  proper.  Having  reused  on 
one  occasion  of  going  into  tiic  town  te  tell  iier  hus- 
band everywhere  that  she  bad  been,  m  interdict 
waa  placed  on  her  going  out  at  all.  At  one  time 
the  doors  were  locked  to  keep  her  in,  at  another  a 
man  servant  was  deputed  to  follow  her ;  at  uiotber 
the  respondent  insisted  on  acoompanyiiig  her  him- 
self whenever  she  wiiihed  to  go  abrMd.  On  these 
occasions  he  appears  to  have  occupied  the  short 
time  they  were  tofether  i^  w^het^^  @6f^te 
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her  sin  before  her  in  Btrong,  coane,  and  abusive 
term?,  applying  to  Iter  tbo  surne  epithets  niid 
language  as  would  be  applicable  to  a  vonian 
vho  had  been  guilty  of  adultery.  He  took 
no  meals  with  her;  he  occupied  a  separate  bed- 
room; he  passed  no  portion  of  the  day,  hoir- 
ever  small,  in  her  society.  They  met,  as  before, 
only  at  family  prayer?,  and  if  he  spoke  to  her  at  all 
it  was  only  to  give  some  directions  or  to  reproach 
her.  Save  on  one  or  two  occasions  she  saw  no  one. 
Those  whom  she  desired  to  see  were  forbidden  the 
hoQie.  She  was  absolutely  prohibited  from  writiag 
any  letters  unlets  tbe  husband  saw  them  before 
they  were  posted.  She  was  thus,  as  far  as  the 
respondent  could  achieve  it,  practically  isolated 
from  her  friends.  Meanwhile,  the  care  of  the 
hoosehold  was  confided  to  a  woman,  hired  for  the 
purpose,  who  was  directed  not  to  obey  Mrs.  Kelly's 
orders  without  the  respondent'i  direcw>Da.  In  short, 
she  was  treated  like  a  child  or  a  Innatic,  and  in  this 
Ught  she  was  actOEiHy  regarded  by  tbe  woman  just 
mentioned,  vrhen  she  first  came  to  her  place;  and 
this,  be  it  remembered,  though  she  had  passed  the 
mature  age  of  sixty  and  had  been  married  to  tbe 
fetpnndent  for  twenty-serea  years.  With  no  occu- 
pation, debarred  the  society  of  her  husband  and  her 
son  at  home,  and  that  of  her  friends  abroad,  with- 
held from  the  performance  of  her  household  duties, 
sabordinatetl  to  servants,  penniless,  and,  so  far  as 
her  hnstinnd  could  effect  it,  friendless,  the  duly  life 
of  this  lady  was  little  better  than  an  imprisonment, 
the  solitary  silence  of  wbicli  was  broken  only  by 
the  langoage  of  harsh  rebuke,  foul  words,  and 
epithets  of  Insult,  indignity,  and  shame.  What 
wonder  thnt,  under  so  grievous  an  oppression,  her 
health  again  gave  way?  She  could  not  eat,  she 
hardly  slept  at  nil,  she  was  subject  to  constant 
trembling  and  fainting,  she  woke  involuntarily 
screaming  at  night,  and  her  nervous  system  was  so 
shattered  that  the  medical  witneseea  declared 
paralysis  or  even  madness  to  be  imminent  Kow, 
upon  this  testimony,  it  is  important  to  observe  that 
there  was  no  contradiction.  The  respondent  did 
not,  even,  upon  his  own  oath,  deny  or  qualify  the 
petitioner's  evidence  as  to  her  state  of  health.  -Un 
this  head  (the  most  important  in  the  whole  case) 
the  respondent  confined  himself  to  the  suf^stion 
that  her  miserable  condition  was  brought  about,  not 
by  his  treatment,  but  by  vexation  at  the  discovery  of 
her  own  treachery.  Her  actual  condition  and  danger 
he  did  not  call  in  question,  and  yet  it  is  to  a  repeti- 
tion of  this  treatment,  with  its  almost  inevitable  re- 
sults, that  the  respondent  expects  this  court  to  order 
Mrs.  Kelly's  return.  That  it  should  be  asked  to  break 
ia  upon  his  rights  as  a  husband  by  depriving  him  of 
his  wife's  socii>ty,  or,  I  should  rather  say,  of  her  pre- 
sence under  liis  roof,  is  to  him  a  matter  of  surprise 
and  indignation,  for,  as  he  truly  says,  he  has  not 
beaten  her.  He  has,  indeed,  on  two  or  three  occasions, 
made  her  feel  that  his  superior  physical  strength  was 
always  ready  to  be  exnrted  to  constrain  her  move- 
ments,  but  he  has  inSicted  no  bruises  and  done  no 
visible  bodily  hurt.  Such  a  view  of  the  law,  if  cor- 
rect, would  be  little  to  its  credit,  and  to  coincide 
with  it  would  be  to  abrogate  the  first  duty  in  these 
matters  of  the  Matrimonial  Court — the  protection 
of  the  wife's  health  and  safety.  These,  then,  are  the 
things  which  Mr.  Kelly  did,  and  these  the  results 
upon  his  wife's  health.  The  remuning  question  is, 
why  did  be  do  them?  His  answer,  I  believe, 
would  be,  to  bring  his  wife  to  penitence  and 
submission.  But  penitence  for  what?  and  sub- 
tnia^ion  to  what  ?  Although  he  has  never  in 
liis  numerous  letters,  so  far  as  I  can  discover, 
stated  with  great  clearness  what  it  was  that  he 
wished  her  to  do,  it  is,  I  think,  to  be  sufilciently 
paihered  from  them  that  he  desired  her  to  admit 
tliiit  Mhc  had  suspected  him  of  fraad,  and  had 
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traitorously  conspired  with  others  to  fasten  that 
charge  upon  him.    For  this  he  would  have  her 
express  remorse  and  contri^n,  suing  for  his  pardon 
and  humbly  confessing  her  guilt.   Mrs.  Kelly  re- 
fused to  do  so,  becau-^e  she  says  she  never  did  ia 
fact  suspect  him  of  nnytliing  fake  and  diihononr- 
able,  and  never  did  take  counsel  with  otlien  to 
bring  the  charf^e  of  it  against  him.   Writing  on 
the  1st  Aug.  1808,  she  says,  "  I  could  not  tell  a  lie 
in  this  matter.  I  did  not  design  any  treachery,  and 
will  never  say  I  did."  And  further  on,  "  I  am  sorry 
I  did  not  ask  your  leave  to  seetlie  will.  I  hadari^t 
to  do  so,  but  had  I  at  all  thought  of  its  vexing  you 
I  would  not  have  acted  as  I  did.   Surely,  now,  ss 
vhat  has  taken  place  cannot  be  recalled,  it  would  be 
better  to  bury  the  past  in  oblivion ;  let  bj-goaes  be 
bygones;  forgive  and  forget  mutually,  and  seek  to 
spend  the  little  time  that  remains  of  this  life  on 
earth  together  in  peace.  ...  I  promise  on  wj 
part  to  do  all  in  my  power  towards  this  objeet,  bat 
my  position  must  be  such  as  not  to  cause  a  seanial. 
If  you  will  not  do  this,  will  you  tell  me  what  you 
do  wish,  and  what  is  to  be  the  end  of  it  ?"  Writing 
again  on  the  I4th  Sept.  1868,  she  said,  "I  never 
thought  you  had  done  anything  dishonourable,  tod 
certaiulyl  never  tried  to  prove  it.  .  .  .Yon  are  under 
a  complete  delusion  as  to  my  oondoct  Hy  deriie  ta 
to  act  towards  you  with  the  submission,  obedience 
and  even  affection  of  a  wife."    It  would  be  lUf- 
ficult  for  a  wife  to  play  her  part  in  so  critical  and 
puttful  a  situation  in  a  more  becoming  manner. 
Surely  such  language  as  this  should  have  satisfied 
any  reasonable  man.   It  did  not  satisfy  Mr.  Kdly, 
because,  as  it  appears  to  me,  he  had  suffered  Us 
mind  to  become  filled  and  mastered  by  notioni 
utterly  extaavagant,  both  as  to  the  authority  of  a 
husband  and  the  legitimate  means  of  enforcing  it. 
He  invokes  the  theory  of  the  law,  that  the  wife 
should  be  subject  to  the  husband,  but  he  forgets 
to  add  this  qualiftcatlon— "  in  all  things  reawn- 
able."    He  asserts  that  he  is  within  the  Uw  if, 
refraining  from  physical  viotenoe,  he  only  puts  such 
pressure  on  his  wife  as  shall  force  her  to  obey 
him.     But,  again,  he  should  add— "  provided  the 
means  used  to  exert  moral  pressure  be  reasonable." 
But  what  if  reasonable  means  are  insufficient,  and  s 
wife  still  holds  out  agmnst  her  husband's  lawful 
will?    The  answer  Is  tliat  the  law  canneither  do 
nor  sanction  more.    The  law,  no  doubt,  recognises 
the  husband  as  the  ruler,  protector,  and  guide  of  his 
wife.   It  makes  him  master  of  her  pecuniary  re- 
sources;  it  gives  him,  within  legal  limits,  the  con- 
trol of  her  person  j  it  withdraws  civil  rights  and 
remedies  from  her  save  in  his  name.  Conversely, 
the  law  places  on  the  husband  the  duty  of  main- 
taining his  wife,  relieves  her  from  all  civil  responsi- 
bilities, and  excuses  her  even  in  the  commission 
of  great  crimes  when  acting  under  her  husban<l'$ 
orders.    By  these  incidental  means  it  has  fenced 
about  and  fostered  the  reasonable  supremacy  tsi  the 
man  in  the  institution  of  marriage.   In  so  doing  it 
is  thought  by  some  that  the  law  is  acting  in  con- 
formity with  the  dictates  of  nature  and  the  natural 
characteristics  of  the  sexes.    He  that  as  it  may, 
the  subordination  of  the  wife  is  doubtless  in  con- 
formity with  the  established  habits  and  customs  of 
mankind.   With  all  these  advantages,  then,  in  his 
favour,  the  hw  leaves  the  husbancl,  hy  his  own 
conduct  and  bearing,  to  secure  and  retain  in  bis 
wife  the  only  submission  which  is  worth 
that  which  is  willingly  and  cheerfully  rendered. 
And  if  he  fail,  this  court  cannot  rwiognisa  his 
failure  as  a  justification  for  a  system  of  treatment 
by  which  he  places  his  wife's  permanent  health  in 
jeopardy  and  sets  at  naught,  not  only  his  own  oui- 
gations  in  matrimony,  but  the  very  ends  of  matri- 
mony itself,  by  rendering  impossible  tbe  offl<M  ef 
domestic  intcrcoii^^^^  «htC>@y  6^""" 
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matried  life.  The  cruelty  of  the  respondent  is 
established,  nnd  the  coart  decrees  a  judicial  separa- 
tion-with  costs. 

Solicitors:  G/ptphanef  W.  IL  Gregory. 


icisf)  Ifilrcltou  ^etittons. 

Beportod  \tj  V,  O.  Crump.  Ea^.,  BurlitoF'^t-Lkw. 

LIMERICK  (CITY)  PETITION. 

Monday,  Jan.  25. 

(Before  Fitzobrald,  B.) 

CaMoauutff  by  tie  derm — RapoiaihiHt,^  of  eaadiiiale  — 
Biri^  of  mobe— laiimidatioa — Ti-ealiay~*' Cor- 

H  tiw  dtf  of  L.  the  infiuence  of  the  Rman  Catholic 
dtrgy  if  very  9'^**  '^ers  beUy  either  Ivo  or  thru 
deryymen  in  each  parish. 

Sembh,  that  had  thetf  made  tie  cause  of  a  candidate 
their  oum,  giving  him  the  bea^t  of  what  might  be 
equivalent  in  its  efftct  upon  the  election  to  a  committee 
room  in  every  patiah  conducted  by  themstloes,  they 
being  tie  eanvassera;  and  had  the  candidate  identified 
his  cause  with  that  of  the  clergy,  he  would  have  bean 
re^Hmsibie  for  their  acts. 

h  tiefirat  part  of  the  Snd  lection  of  lie  Act  of  1854 
rtfemn  is  made  to  offere  and  promitei  aniecedentfy 
to  ti»  vole  t 

Bdl,  that  the  Zjegislature  clearly  intended  the  court  to 
draw  a  prim&  facie  reasonable  inference  from  the  act 
done  as  to  the  purpose  for  which  it  was  done,  leaning  it 
to  the  other  side  to  rebut  that  inference  if  they  could. 
But  further  that  it  is  for  the  court  to  judge  of  lie 
nature  of  the  suspicious  circumstances  from  which  the 
inference  ts  drawn,  and  to  act  upon  it  or  not  according 
to  the  conn/uiian  at  which  it  arrives. 

The  bw  relating  to  murder  and  corrupt  practices  com- 
pared. 

One  aide  hired  and  gave  large  quantities  of  drink  (to 
tie  extent  of  300/.  to  iOOi  in  two  nights)  to  a  num- 
ber of  men  and  boys  to  operate  against  anticipated 
mob  intimidation  on  the  other  tide,  but  no  midenee  was 
given  to  prove  that  tiia  organisation  was  dirteted 

r'nst  electors  or  formed  for  tie  purpose  of  being  to 
■ied.    Nor  was  it  proved  that  any  elector  was  pre- 
vaied  from  recording  Us  vote  i 

Bdd,  to  be  neither  treating  nor  intimidation. 

A  dergyman  went  direct  from  tie  polling  booth  in  com- 
pany with  the  personation  agent,  and  was  a  ptirty  to 
giving  a  voter  an  order  upon  a  publican  to  supply  him 
with  driidc.  The  clergyman  denied,  however,  that  he 
had  any  corrupt  intention  in  causing  this  order  to  be  so 
given: 

Beld  that  it  was  not  treating. 

In  order  to  make  treating  corrupt  it  must  operate  to 
change  the  mode  in  which  the  voter  would  have  voted. 

This  was  a  petition  against  the  return  of  Messrs. 
Qarln  and  Russell,  the  groands  alleged  being 
Mbery,  treating,  and  intimidation. 

Ooffey,  Q.  C,  supported  the  petition,  and 
(faagan,  Q.  C.,  the  defence. 

The  points  of  argument  and  the  crldence  suffi- 
ciently appear  in  the  judgment. 

Fitzgerald,  B,— The  petition  seeks  to  avoiil  tlic 
last  election  for  this  city  upon  the  grounds  of 
bribery,  of  treating,  and  of  undue  intlu(.>ncG  upon 
tiie  put  of  the  sitting  members ;  and  those  corrupt 
pfictices  are  charged  in  the  proper  statutable  words 
u  the  peUtiua  in  the  case  of  each  of  the  three  cor- 


rupt practices.  With  reference  to  the  cases  of 
direct  bribery,  I  think  the  counael  upon  both  sides 
have,  in  thctr  able  arguments,  properly  confined 
themselTes  to  the  three  cases  of  Keane,  Ahern,  and 
and  Skeehan,  and  I  shall  confine  myself,  in  the  fev 
observations  which  I  shall  make,  to  those  three. 
In  Keane's  case  I  have  first  considered  what  mast 
be  taken  to  be  the  admitted  facts  of  the  case.  It  is 
clear  that  two  days  before  the  election  he  had  him- 
self joined  tlie  canvassing  party  of  Tait,  who  was' 
contesting  the  election  with  the  sitting  members, 
and  he  had  actually  called  upon  Macdonogb,  a 
person  in  the  employment  of  Tait,  to  join  with  him 
and  them  in  that  canvass  ;  that  was  two  days  before 
the  election,  and  that  could  rot,  according  to  the 
facts  proved  b.'fore  me,  hnvc  lieen  earlier  than  the 
Monday.  The  day  Wore  the  polling  he  had  an  in- 
terview with  the  Rev.  Mr.  JIalooe,  who  was  one  of 
the  deigyroea  of  the  parish  in  which  he  lived ;  and, 
in  the  coarse  of  that  convertation,  a  promise  was 
made  to  him  with  reference  to  an  old  claim,  which 
it  also  conceded  that  he  had,  or  alleged  that  he  had, 
against  Mr.  Russell  and  his  agents  for  several  years 
antecedently. .  In  the  course  of  that  conversation  a 
promise  was  made  that  if  the  debt  were  a  proper  one 
it  sliould  be  paid,  or  it  ahonld  be  "right,"  or  at 
all  events  a  conversation  took  place  from  wliich  the 
legitimate  inference  would  be,  that  a  promise  was 
made  that  it  should  be  paid.  He,  who  had  two  days 
before  canvassed,  and  who  had  admittedly  this  ante- 
cedent existing  claim,  upon  the  polling  day  votes 
for  Messrs.  Gavin  and  Russell,  and  against  the 
party  for  whom  on  the  two  previous  days  he  hod 
been  canvassing.  Xow,  those  are  facts  proved  wholly 
independently  of  his  testimony,  and  by  proper  legal 
evidence,  excluding  the  question  of  agency,  which 
the  statutes  desire  me  to  exclude.  Well,  then,  it  is 
proved  also  by  the  evidence  of  three  men  (if  they 
cau  be  credited),  that  upon  two  occasions,  one 
almost  contemporaneous  with  the  giving  of  the  rote, 
he  had  told  Macdonogh,  Fife,  and  Barry,  that  he 
would  not  have  voted  as  he  did  vote  unless  the  pro- 
mise had  been  made,  that  is,  unless  his  cUim 
should  be  satisfied :  or,  at  least,  according  to  the 
evidence  of  Barry,  that  it  wotUd  not  be  safe  for  him 
to  vote  against  Russell,  liaving  regard  to  the  old 
claim  which  existed.  And,  upon  the  second  occa- 
sion, he  said,  in  the  presence  both  of  Gardiner  and 
Macdonogh,  that  he  had  the  promise,  and  that  he 
had  actually  been  shown  the  money  by  which  the 
old  claim  was  to  be  paid.  Those  are  conceded  facts 
in  the  case.  Now  I  agree  with  Mr.  O'llngan  in 
his  argument,  that  the  mere  statement  of  an  elector 
or  a  voter  that  he  had  been  bribed  at  an  election 
which  is  passed  ought  not,  and  could  not,  under  the 
late  statute,  be  telied  upon  as  evidence  against  the 
sitting  members  that  a  bribe  had  been  given  to  the 
man  who  so  alleged  it.  But  I  cannot  agree  that 
that  argument  applies  to  a  case  like  this,  in 
which  what  the  man  says  is  prodnced,  not  for 
the  purpose  of  proving  the  fact  of  the  promise 
made  to  him  at  all  fwhich  is  proved  Independently 
of  his  evidence,  by  the  evidence  of  Mr.  Malone 
himself),  but  for  a  purpose  for  which  it  is  properly 
receivable  as  evidence  against  all  the  world,  although 
it  rests  more  or  less  upon  what  was  passing  in  the 
man's  own  mind,  which  can  only  be  known  by  in- 
ference. Those  were  tho  facts  :  and  I  cannot  but 
think  that  that  was  a  case  calling  upon  and  requir- 
ing an  explanation  upon  the  part  of  the  sitting 
members,  supposing  the  question  of  agency  were 
established  against  the  Kov.  Mr.  Malone.  It  is 
evidence  of  a  corrupt  act,  but  it  is  evidence  of  a 
corrupt  act  which  may  admit  of  explana'ion.  And, 
before  I  enter  at  all  into  the  question  of  agency,  it 
is  necessary  for  mo  to  see  whether,  upon  the  evidence 
given  before  me,  it  is  made  out  to  my^sittisfactionat 
an  act  of  bribery.  The  re^^^s^l!^  VQfe@@^@ 
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tbcMC  fmeU,  sad  it  appeaw  to  ne  the  ooly  ifMniMc 
btf cmwe,  wobLI  b*,  that  tboc  va»  bribery  wiUua 
the  BMUriag  o<  the  statatc  But  what  are  the  tacts 
alaUubed  boides  that,  vUefa  I  an  bowd  to  eon* 
•idcr  Man  I  eaa  Qome  to  the  ctmdanon  that  the 
profDue  vas  made  to  this  buu  id  order  to  indace 
aini  to  ipve  hu  rote?  I  need  oot  enter  into  the 
csae  <4  abttaioios  froa  rottiiK.  The  first  eridence 
I  »«■(  cooiidtr  if  thif,  that  antaeedeBlljr  to  the 
dcetioo.  aolccedcnC  a«  far  ai  I  ter,  and  as  far  a«  the 
KcAllHnion  of  Mr.  CroDiD  foes,  to  the  Hondaj,  an 

SiplicatKin  had  been  made  to  him  by  this  man. 
r.  Crooin  uja,  that  at  the  time  vbea  this 
a^licatioQ  vaa  made  to  him  hii  own  mind 
WAM  vbolly  Dodetndeil  as  to  the  part  which  be 
would  take  in  the  elnition.  That  ii  CroDin's 
on  cridmoa;  bnt  it  doea  not  atop  there, 
becanie  the  fact  of  his  miod  not  heiag  made 
1^  be  t»j§,  was  actoallj'  commnoicAt«d  hj  him  to 
toe  party  who  was  tpfiyia^  to  him,  lie  says  that, 
more  tluin  that,  it  was  he  who  asked  Cronia  for 
whom  he  intended  to  vote,  and  that  CrcKiia  told 
him,  io  answer  to  that,  that  his  own  mind  was 
dedded.  Vow,  whMt  doet  Croaia  say  (if  I  can 
heUevcftX  when  be  was  informed  that  the  man  ww 
ao  Bodecided  as  to  his  Tote  ?  It  is  (if  Mr.  Crooin 
is  to  be  beliered)  that  bis  own  miod  was  made  np 
to  rote  for  the  sitting  members,  Gavin  and  Bussel^ 
thoogh  be  had  a  caoie  of  complaint  against  theoL 
That  is  the  eridenoe  that  Cronin  gsre  of  the  traoa- 
■cUon ;  he  says,  that  his  mind  being  still  nndecided 
np  iit  tiiat  moment  as  to  Iww  he  would  rote,  he  was 
satisfied  that  Mr.  Tsit  would  not  show  his  cdours  ; 
be  ctnnmonicaied  with  Father  MaJone,  and  stated 
tha  case  to  bim,  and  that  Father  Malone  seemed  to 
think  that  it  was  a  fair  thing  for  the  man  to  be  pud, 
bat  he  expressed  some  doubt  as  to  whether  the 
demand  waa  a  genaine  demand  or  not,  and  that  1^ 
npon  that,  communicated  again  with  the  man  Keane^ 
and  a  person  of  the  name  of  Manahan,  who  had 
been  clerk  of  the  solicitor  for  Mr.  RuaseU  at  the  pre- 
Tions  election.  He  was  communicated  with,  and 
Cronin  end  Manahan  attended  tt^etber  upon 
Father  Malone;  u>d  upon  that  cooTersation,  after 
satisfying  himself  as  far  aa  he  could  of  the 

instfco  of  the  demand,  Father  Malone  said,  that 
r  it  was  so,  It  would  be  fair  for  bim  to  be 
paid,  or  ho  might  rest  assarcd  that  ho  would  be 
paid.  Well,  that  being  the  state  of  the  facts,  if  I 
believe  Cronin,  or  pay  any  attention  to  the  evidence 
ol  Father  MsJone,  he  thought  that  the  election 
might  be  a  more  faronnble  time  for  making  a  claim 
than  another.  I  disregard  the  fact  which  Father 
Mftlono  positirely  deposes  to,  that  in  this  he  had  no 
reference  to  the  vote.  He  tells  mo  that  never 
tliroaghout  the  whole  course  of  the  proceedings  hnd 
ho  entertained  a  doubt  as  to  the  mode  in  which 
Keano  would  himself  vote,  Keane  having  actualhr 
tokl  Cronin  twice  antecedently,  that  though  he  felt 
an  injury  had  been  done  to  him  in  respect  to  this 
domiind,  stIU  bis  determination  was  to  vote  for 
Gavin  and  liusselL  Now,  this  is  the  question  which 
I  havo  to  constdur  upon  tho  whole  of  llie  evidence 
taken  with  tlic  facts  which  I  have  stated  shortly  ; 
am  It  or  ought  I  to  be  satisfied  beyond  reasonable 
doubt  lu  a  case  like  this,  that  that  promise  was 
made  by  Father  Malone  in  order  to  induce  him  to 
give  his  Tote ;  for  unless  I  am  satisfied  of  that,  the 
Inquiry  into  tho  question  of  agency  becomes  imma- 
terial. With  reference  to  what  after  all  is  material 
as  showing  that  tho  man's  own  mind  mi^ht  have 
been  Influenced  to  some  extent  or  acted  upon  by  the 
promiic,  that  doea  appear  to  me  important  in  aJl 
thcs.<  qurstions,  but  it  never  can  be  conclusive — 
wlinl  I  havo  to  consider  is,  the  purpose  and  in- 
tuiiLlon  with  which  tbo  promise  is  given,  and 
what  was  the  actual  effect  produced  upon  the 
Qiaa'a  mind.    All  I  can  say  la  that,  regaidhig 


I  this  as  a  w^aciowa  lisiiaailiim,  partinkriy  wi& 
I  lefataca  to  the  time  at  wtaA  it  eeenred,  aad  to 
'  each  and  all  of  the  dratautaoccs  of  the  caw,  ssds- 
■  factioo  has  not  been  prodooed  on  my  miod  that 
this  was  aa  act  of  briboy.   The  next  ease  is  the 
I  case  of  Skeehan.  That,  bx^  in  msay  respects,  is  % 
I  most  renaikaUe  case.   This  man  is  a  poUicaa  n* 
'  stdinj  in  tUa  ton;  it  ancaca  that  he  had  beak 
I  antecedently  aAed  for  faia  vote  hy  a  pcvaoa  of  Ae 
J  name  of  O'Brien,  and  that  he  iofc»TDed  O'Brien  that 
.  he  had  not  made  np  hia  mind.    It  anwars  thst  we 
'  of  thedei^ymen  of  this  parish  (I  think  Mr.  Leahy) 
bad,  npon  one  occasiOD  at  least,  actoally  com- 
municated with  him  npon  tlie  snbject  of  Ms  rote, 
and  that  either  be^  or  some  other  clergyman  of  tbe 
parish,  had  called  npon  him.   Hi*  answer  toFathff 
Leahy  was  certainly  a  most  remarkable  on^  aal 
has  been  properlr  and  ably  commented  upw  by 
Mr.  Mnrpby,  and  I  indeed  never  listened  to  a  more 
able  a^ument  than  Mr.  Murphy's  in  any  caw. 
The  question  was,  "  Are  yon  tightened  ?"  sod  that, 
coupled  with  the  fact  that  be  had  intimated  to 
O'Brien,  when  he  canrassed  him  before,  that  Ut 
mind  was  not  made  np,  is  no  doubt  a  rttr  oulniil 
matter  in  conndering  this  caae.   I^aAer  Leahy  sob- 
sequently  goes  into  the  polling  room,  and  in  the 
pc^ng  room,  at  the  time,  is  tbo  same  O'Brien  wbo 
had  antecedently  canvassed  him  for  his  vote,  and 
Scaolan,  tbe  personation  agent  on  the  side  of  Tait 
and  Figott.   He  gives  his  vote,  and  either  at  tbD 
time  of  giviiv  l>i>  vote,  or  some  reiy  short  time 
after,  the  Rev.  Mr.  Soott  is  also  in  tbe  booth.  I 
sm  now  speaking  again,  as  in  the  other  case, 
about  facts  as  to  which  there  is  no  coalroTervy 
or  dispute.    Tbe  next  thing  is,  that  O'Brien 
accompanied  by  the  Ber.  Mr.  Scott,  the  clergymaa 
of  his  parish,  and  the  personation  agent,  Scanlso, 
go  tt^Uier  to  the  house  of  this  man,  almost  direct 
from  tiie  polling  booth.  In  the  house,  and  whila 
they  are  still  in  the  shop,  the  man  asks  whether  he 
ought  not  to  get  an  order  as  well  as  other  people. 
Mr.  Scott's  answer  is  a  singular  one  with  reference 
to  the  knowledge  which  several  of  the  other  clergy- 
men seemed  to  bare  bad  of  its  being  the  usoal 
practice  in  elections  and  matters  of  thia  kind  to 
give  those  orders.  He  said  that  he  had  no  authori^ 
to  give  an  order.   The  next  thing  that  happened 
was,  that  he  is  asked  by  the  man  Skeehan  to  go  into 
the  office  which  was  off  the  sliop,  an  office  with  a 
door  to  it ;  but  as  I  understood  the  Rev.  Mr.  Scott's 
evidence,  it  was  not  wholly  shut  off  from  the  shop^ 
because  it  communicated  from  tlie  counter  behind. 
All  that  tbe  Bev.  Mr.  Scott  ooold  remember  of  tbe 
conversation  which  then  took  place  waa,  that  he 
said  he  had  some  old  brandy.  What  anawn  he  gave 
to  that  or  anything  further  that  occurred,  Mr. 
Scott  does  not  remember.   It  is  hard,  one  woaW 
say,  to  resist  tbe  species  of  inference  that  this  inti- 
mation had  some  connection  with  a  request  far 
an  order  before.   However,  nothing,  so  far  as  It 
appears,  passed  between  them  in  the  office;  and 
with  that  mysterious  intimation  they  come  oat^ 
and  then   some  other  conversation,  the  natun 
of  which  does   not  appear,  took  place  with  re- 
ference to   tho   order,  and  it  ends,  according 
to  Mr.  Scott's   evideiUM,  by  O'Brien   and  the 
person  who  had  accompanied  him  and  Skehan  and 
Scaolan  from  the  booth  asking  him  if  he  would  be 
safe  in  giving  an  order.   The  answer  which  Mr. 
Scutt  gave  was  that  he  thought  he  would  b«  safe. 
He  says  that  in  givinj;  his  answer  what  he  bad  ivfer- 
once  to  was,  the  usual  practice  at  elections  of  giving 
those  orders,  and,  I  presume,  taking  the  chance  m 
their  bring  honoured.     It  is  singular  th.it  this 
answer  should  come  from  Mr.  .Scott,  who  liimtdE 
had  refused  to  give  the  order  because  bo  had  no 
authority ;  yet  he  so  for  encoura^  O'Drien,  at  all 


events  to  give  on  oi^r^ 
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same  tioie,  when  I  asked  the  qaestion,  that  he  had 
not  the  slightest  reason  to  beliere  that  O'Brien  had 
■qjauthoritj,  aikI  he  therefore,  la  his  view,  must 
have  had  precisely  and  identically  the  same  reasons 
for  refosing  to  give  it.  However,  what  follows  aftor 
that  ia  ttiat  they  again  retire  from  the  room  in  which 
Mr.  Scott  is,  who  had  declined  to  gire  the  order  be- 
eatuehe  hadnot  authority,  but  who  had  told  O'Brien 
vfaom  he  did  not  know  to  have  any  authority,  that 
be  would  be  safe.  Th^  leafe  Father  Scott,  and 
go  into  the  office,  and  the  order  is  drnwD  ap  in  the 
offlce.  Now,  anqoettioaably,  tliia  differs  from  the 
former  case ;  and  1  must  sa^,  that  though  it  is  a 
case  which,  upon  the  face  of  it,  does  appear  to  me 
to  require  explanation,  it  differs  from  the  other 
case  in  one  important  respect,  that  is,  upon  the 
lar  as  to  bribeiy.  Here  there  ia  no  evidence 
of  an  antecedent  promise;  in  the  other  case 
there  was  evidence  of  an  antecedent  promise; 
that  is,  a  promise  given  before  the  vote  was  given. 
Here  we  order  is  given  afterwarda,  there  being  no 
evidence  of  any  antecedent  promise,  or  at  least  none 
that  I  caa  Sod  in  the  case :  besides  which  it  ia  poai- 
tivdy  denied.  Now,  that  is  one  of  the  first  caaea  in 
wUch  tiie  word  "  corrupt "  enters  into  consideration. 
I  ibalt  have  to  say  more  about  the  wati  "  corrapt  " 
when  I  come  to  Uw  cases  of  treating.  At  to  this 
I  am  satisfied,  that  while  in  the  former  port  of  the 
'2ai  section  of  the  Act  reference  is  made  to  offers 
and  iwomiset  so  called,  antecedently  to  the  vote,  the 
Ii^islature  dearly  intended  the  coun  to  draw  a 
prima  facie  reasonable  inference  from  the  act  done 
as  to  the  purpose  for  which  it  was  done,  leaving  it 
to  the  other  aide  to  rebut  that  inference  if  they 
ooold.  I  think  tbey  intended  something  further  than 
this,  and  that  though  a  favour  or  promise  bestowed 
after  the  rote  waa  given  might  raise  Buapi<non,  if 
tlWTe  were  even  a  reasonable  inference,  of  some 
such  corrupt  purpose  as  has  been  indicated  by  the 
enactnwitof  the  2nd  section,  yet  if  the  inferenoe 
wu  Dot  io  strong  as  to  authorise  the  court  to  act 
npoQ  thatinfexenoe  alone,  without  further  evidence, 
whether  direct  or  circumstantial,  from  which  the 
porpon  for  which  the  thing  was  done  could  be 
wtwn  it  was  not  to  be  actra  upon.  In  my  view 
of  the  matter,  every  forbidden  act  done  for  the 
pupose  mentioned  in  the  Act  ia  to  be  regarded 
u  woe  for  a  owrupt  purpose ;  and  once  show 
that  a  forbidden  act  is  done  for  the  pnrpose 
mentioned  in  the  Act,  which,  without  reference  to 
tbe  act  being  forbidden  is  a  purely  innocent  act, 
then  it  becocnea  a  corrupt  act  the  moment  that  it  is 
■hown  to  be  done  for  the  purpose  indicated.  But  in 
*ome  caaea  the  act  itself  affords  ground  for  reason- 
able inference  of  the  Intention  with  which  the  act  is 
ioae,  and  there  the  Legislature  has  not  introduced 
the  word  "oornipt.''  If  the  act  be  proved  to  be 
don^  the  court  is  allowed  to  draw  from  it  the 
onliBary  reasonable  inference,  orimd  facie,  that  it 
was  done  for  the  purpose  whicn  it  indicates ;  and 
than  cwmpUoo  ii  made  oat.  But  there  are  other 
turn  which,  tta  some  reason  oc  another,  as  it 
^pears  to  me,  the  LegisUture  thought  the  inference 
w  intention  or  purpose  was  not  so  strong,  and  in 
thoae  cases  it  iniroduces  the  word  "  corruptly,'*  for 
the  purpose  of  showing  that  it  did  not  intend  the 
oidinary  inferenoe  of  intention  to  be  relied  upon. 
This  can  easily  and  perfectly  be  illustrated.  At  law 
the  moliaous  purpose  is  what  constitutes  murder, 
Wt  homicide  of  itself  ruses  the  law  of  inference. 
Was  there  any  such  purpose  ?  The  moment  homi- 
^e  alone  is  proved  the  jury  may  infer  from  the 
homidde  alone  the  malicious  purpose.  Bat  if  the 
I^ialatore  had  said  that  there  must  be  express 
nulice  to  coostitude  murder,  the  fact  of  homicide 
would  be  left  still,  aa  rusing  the  presamption  of 
■nalice  at  law,  and  would  therefore  be  evidence 
■uteiiaUy  bearing  npon  the  qoeation ;  bat,  onleea 
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the  facts  and  circumstances  made  something  out  in 
addition,  the  crime  of  murder  would  not  be  com- 
mitted. So  here,  where  the  Legislature  haa  not  in- 
troduced the  word  "corruptly,"  and  the  natoral 
and  reasonable  inference  from  the  act  ia  thsfr 
it  waa  an  act  done  for  the  pnrpose  con- 
templated, the  Legislature  has  treated  it  ar- 
corrupt,  without  mentioning  anything  more  about 
it.  In  those  cases  in  which  it  seems  to  have  been, 
intended  that  the  court  should  not  infer  the  parpen- 
aimply  and  volely  from  the  act,  it  has  introduced 
the  word  "corruptly."  But  the  whole  proof  of 
corruption,  as  it  appears  to  me,  consists  in  showing: 
that  the  forbidden  act  ia  done  for  a  purpose  not 
innocent  according  to  the  Act  of  Parliament.  The 
Legislature  shows  there  may  be  the  giving  of  enter- 
tainment to  voters  on  account  of  their  voting  i  and,, 
though  that  be  in  itself  a  forblddm  act,  it  is  not 
forbidden  by  the  section  as  to  corrupt  practices  ; 
therefore,  I  think,  it  was  in  that  case  that  they 
introducijd  the  word  "  corruptly  "  for  the  purpose  of 
showing  that,  beyond  proving  the  fact  of  entertain- 
ment being  given  to  voters,  you  moat  give  evidence 
of  the  pnipote.  Therefore  I  am  not  at  liberty  t» 
treat  it  as  bdng  sufficient  evidence  of  itself  to  pnt 
the  other  party  upon  explanation.  Now,  that  being 
so,  I  am  bound  to  construe  this  Act,  in  reference  to 
the  last  line  of  the  second  section  of  the  Act  of 
Parliament,  where  the  Legislature  has  introduced 
the  word  "  corruptly."  It  appears  to  me  that  I 
must  be  satisfied,  having  reference  to  the  antecedent 
sections,  that  this  gift  given  after  the  election  can„ 
from  tiie  circumstances  of  the  case,  be  shown  to  be 
the  price  of  the  vote.  Here,  agdn,  the  circum- 
stances are  strong  evidence,  and  are  very  suspicious  ; 
but  I  cannot  reject  the  evidence  of  the  parties  to 
it.  O'Brien  and  Scaolan  most  positively  denied  it. 
One  of  the  most  auspicious  circumstances  is  going 
immediately  from  the  man's  house  to  the  polling 
booth.  They  say  it  was  not  for  the  purpose  of  accom- 
panying him,  but  they  went  (and  they  are  borne  out 
in  this  by  the  teatimony  of  Mr.  Scott  himself)  for  a 
wholly  different  purpose,  in  that  direction  ;  that  ia, 
they  went  to  look  for  the  two  other  voters  who  lived 
there.  Am  I  to  reject  that  ?  Can  I  treat  that  Of 
evidence  which  I  can  entirely  disregard  ?  Now  I 
concur  entirely  in  the  observations  made  by  Mr. 
Murphy,  that  if  a  gentleman  having  influence  with 
the  Roman  Catholic  clergy  gave  those  orders,  or 
authorised  or  told  persons  that  it  wns  safe  to  give 
them,  and  the  orders  were  giren,  not  one  half-hour, 
not  one  quarter  of  an  hour,  elapses  before  it  is 
known  through  the  whole  town  in  which  it  Is  recog- 
nised ;  and  whether  for  the  purpose  of  profit,  or  for 
the  purpose  of  gain,  or  for  any  other  purpose,  the 
system  of  orders  will  most  assuredly  follow.  There- 
fore, what  I  have  to  deal  with  is  this:  is  it  for  the 
corrupt  purpose?  The  Rev.  Mr.  Scott  swears  posi- 
tively that  he  never  did  give  it  for  that  purpose,that 
he  never  thought  of  such  a  thing ;  and  Mr.  Skehaa 
saya  that  he  had  voted ;  that  he  had  not  interested 
himself  particularly  about  bis  vote  at  all ;  and  that 
his  asking  for  the  order  had  merely  reference  to  thie 
acknowledged  practice  at  elections.  I  confess  I  am 
unable  to  resist  positive  evidence  upon  oath  of  that 
kind  coming  from  a  quarter  more  particularly  bound 
than  any  other  (if  one  can  be  more  bound  than 
another)  to  speak  what  Is  the  solemn  truth.  I 
cannot  upon  mere  inference  decide  this  to  be 
bribery.  With  ref^ence  to  Ahcrn's  case,  the 
story,  I  think,  is  improbable  in  itself,  and  it  ia  not 
satisfactorily  contradicted  ;  although,  to  a  certain 
extent,  it  is  contradicted.  The  mere  fact  that  a  man 
going  up  to  poll  at  that  time  should  in  the  interval 
of  a  few  minutes  be  met,  almost  in  the  same  plac^ 
by  three  persons,  one  of  whom  offered  5/.,  the  other 
lOL,  and  the  thira  16^  would  immediat^  suggeatL 
the  inference  tiiat  each  of  th^^^Uu^^-^r^.^^^ 
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1ia.Te  communicated  with  the  others.   Bat  I  think 
^that  ij  moat  tmprobable ;  and  when  I  add  to  that 
the  fact  that  one  oi  these  men  had  been  an  agent 
upon  the  opposite  ride  and  was  iveaent  in  the  booth 
on  that  occasion,  and  when  I  couple  that  with  the 
-man's  mode  of  giving  his  eridence  upon  the  table, 
'I  could  not  satisfactorily  to  my  own  mind  conclude 
-that  there  waa  bribery  in  this  case.   Now,  coming 
'to  the  conclusion  to  which  I  hare  come,  thst  these 
-acts  of  iMibery  hare  not  been  established,  of  course 
it  renders  unnecessaiy  the  oonsidnation  of  the 
question  of  agency;  bat,  considering  the  manner 
In  which  it  has  been  discussed  in  this  case,  I  think 
it  right  to  guard  myself  as  well  as  I  can  (not  how- 
•ever  attempting  to  decide  anything  upon  the  matter) 
against  its  being  supposed  that  circumstances  were 
■not^Tedin  tmscase  deseiringof  the  most  serious 
-oonaideraUon  upon  this  question  of  »aeu^,  as  it  is 
•called,  under  the  statute.  And  if,  as  Ur.  Cofloy  said, 
this  be  essentially  a  Roman  Catholic  city,  and  If  the 
'  influence  of  the  Roman  Catholic  clergy  be  enormous ; 
if,  mate  than  that,  from  the  position  of  the  neat  ma- 
.  lority  of  the  electors  in  the  city,  they  natoraUy  look  to 
•bettor  edocated  men  than  themselves  for  the  manage- 
ment of  their  temporal  as  well  as  s^rltual  affairs— if 
■that  he  so,  bearing  in  mind  the  orguiised  condition  of 
the  Soman  Catholic  cletgr,  and  the  fact  that  In 
•erery  parish  in  the  town  there  aT&  at  least,  two  or 
three  clergymen  so  connected  with  the  poorer  class 
-of  voters,  a  question  arises  in  which,  as  a  body,  the 
-clergy  are  interested.  If  they  make  the  cause  of 
CiB  candidate  Uieir  own,  and  give  him  the  benefit 
of  baring  what  may  be  equivalent  in  its  effect  upon 
the  election  to  a  committee-room  conducted  by 
thenwelves  in  every  pariah,  they  being  the  can- 
vasf  irs ;  and  if  it  then  turns  oat  at  the  time  of  the 
election  that  the  candidate  r^resents  his  cause  as 
Meirtloal  vith  that  of  Uie  clergy,  and  pnblldy  sins 
■out  that  the  question  between  him  and  hb  adTer- 
saries  is  whether  the  (Hergy  shall  be  put  down  or 
■nised  up^  and  is  accompanied  by  them  through  the 
-Btreets  canvasaing ;  if  that  be  so,  though  the  par- 
ticular clergyman  of  the  parish  be  not  the  party  who 
■  accompanied  the  candidate  in  canraasing,  Z,  ftx  my 
wrt,  will  doubt  long  before  I  nay  that  the  candi- 
date is  not,  so  far  as  his  sitting  in  Failiament  Is 
concerned,  respooaible  for  the  acta  of  those  parties 
in  thdr  several  districts  and  parishes.  X  can  deter- 
mine nothing,  but  I  say  that  is  a  matter  upon  which 

a mind  is  by  no  means  satisfied  ;  and  if  I  were 
ed  upon  to  decide  it  at  this  moment,  my  im- 
presrion  would  be  decidedly  diffexmt  frran  that 
Thich  is  alleged  l>y  Mr.  Coffey.  I  novr  come  to  tiM 
cases  of  treating,  and,  for  the  puipose  for  which  I 
view  them  they  seem  to  me  to  be  divirible  into 
three  distinct  classes,  each  requiring  a  somewhat 
different  consideration.  No  doubt  Mi.  Murpby 
(of  whose  argument  I  really  can  hardly  aay  more 
uaa  I  have  already  s^)  has,  tar  the  interest  of  his 
cUmt  argued  that  they  could  be  mixed  together,  but 
it  appears  to  me  that,  considering  the  case,  I  am 
bound  to  separate  them.  I  come  first  to  what  I 
should  consider  as  the  class  which  is  relied  upon, 
namely,  cases  of  mixed  bribery  and  treating ;  and 
those  are,  I  believe,  the  greater  number  of  orders 

f .ven  by  Iiynch,  and  tiie  twoordars  given  by  Punch, 
leave  out  of  consideration  the  order  for  Skehan ; 
that  belongs  more  properly  to  the  order  of  bribery ; 
for  it  was  an  order  by  which  the  man  might  be 
•atiafled  by  taking  the  goods  to  bimaetf  and  giving 
money.  The  second  class  is  what  I  should  call  the 
class  of  pure  treating;  those  are  the  cases  of 
Moloney  and  Manahan.  It  is  impossible  for  me  to 
regard  dtber  of  those  as  cases  of  mixed  bribery  aod 
treating  in  the  way  in  which  it  has  been  propounded 
to  me  here ;  l»ecause,  unless  X  entirely  reject  the 
evidence  of  father  Moloney  and  Mr.  tunUutn,  it  is 
utterly  impossible  to  condto  the  orders  as  given  for 


the  benefltof  the  public,  and  it  ia  that  way,  sa  fn  u 
I  understand  it,  that  these  cases  were  urged  as  eases 
of  bribery ;  I  mean  hribety  at  dis:iiK*  Asmtmdag. 
I  therefore  treat  them  by  timnsdves.  TSm  eases 
the  last,  and,  in  ray  mind,  the  most  serioca  cIsm  of 
cases,  that  is  the  cases  at  mixed  bribery  and  inti- 
midation (as  they  are  called,  and  properly  called  I 
think)  the  hiring  of  mobs  upon  the  nrt  of  petsoni 
in  tiie  interest  of  Ur.  Bnssell,  far  the  alleged 
pose  at  putting  down  mobs  upon  the  otlMr  dds. 
Well  now,  with  regard  to  Hbt  orioH,  the  aiganeat 
used  is  this ;  that  except  the  two  orders  of  VvbA, 
all  the  orders  which  have  been  given  sre  tiie  orden 
of  Lynch.   I  think  there  were  twenty-one  otdm 
altogether  spoken  to  in  the  course  of  the  evideitce. 
Taking  out  of  those  the  three  whidi  again,  if  inv 
reliance  at  all  is  to  be  placed  on  tite  evidnce  of  Mt. 
Leahy,  must  be  taten  out  of  Hds  dass  uid  pot  into 
those  of  mixed  fivatinK  and  intimidation,  tksn 
would  remain  about  eighteen,  including  those  of 
Fuoch>,  involving  a  sum  of  about  30t  iu  thewbole. 
If  these  seventeen  or  eighteen  orders  woe  really 
given  for  the  corrupt  practices  mentioned  in  the 
namely,  that  of  influencing  votes  and  iadodu  nei 
to  vote,  and  for  compensation  for  votes  givee,!  Had 
the  greatest  difllculty  in  understanding  bow  they 
could  be  treated  as  satisfactory  eridence  of  the  pur- 
pose of  bribing  the  public.   I  dwell  more  upoo  the 
number  of  them,  because  the  sums,  with  the  ezoep- 
tioD  of  those  two  of  Pan(dl'^  were  potitively  small, 
and  were  not  giva  till  after  the  pdl  had  dosed 
altogether,  and  all  of  them  were  given  by  Lyndt. 
They  were  distributed,  two  of  tiiem  to  penaas  ^ 
had  no  wives  and  families ;  and  one  of  tiwm  at  sH 
'  events,  to  en  unmarried  female.   There  were  sevea 
publicans  to  whom  tbcry  were  given  altogether;  sod 
one,  at  least,  was  given  to  a  man  who  bad  so 
rote  at  alL    I  And  the  greatest  diffloolty  u 
coming  to  tbe  cmclusion  mt  Hbtm  octet  wae 
giren  to  bribe  the  pablic.   I  cannot  act  upoo 
mere  snapidon   or  tricks  of   the   dection.  I 
most  consider  these  cases  with  rtference  to  tiie 
evidence.   It  did  strike  me  nnqnestioaably,  fron 
tiie  first,  from  mattws  wUch  Mr.  Marphy  has  arged, 
that  the  beginning  of  Ae  gtwing  at  tiMse  sidm 
was  the  act  of  Mr.  Leahy,  wlio  gave  tiiem,  for  ne 
purpose  of  drinking,  to  tus  mob,  hired  by  hta^  Md 
under  his  directions.   But  he  did  gfve  tbcm.  OM 
could  not,  as  it  appears  to  me,  have  given  thsn  to 
such  a  man  as  Lynch  or  to  such  a  man  as  Crow, 
knowing  that  orders  of  this  kind  are  <»diasi)^ 
giren  at  in  election,  witiiout  the  certain  eatidpatiga 
of  that  fact  b«Dg  known  to  the  dergymaa.  m 
publicans  hare  given  credit  for  every  order  after- 
wards given ;  but  if  I  am  to  believe  Fatiwr  I<«>^ 
evidence,  that  tliis  ia  ah  account  atiU  due^  he  wooid 
unquestionably  be  responsible  for  the  purposes  w  to 
which  the  orders  had  been  amdied  fay  the  mea  in 
whose  hands  he  put  them.   TIamy  were  actfaig  ie  • 
matter  in  which  he  had  given  them  an  anttoclty  to 
do  somethiiw,  tiiough  a  Umited  authority.  Te^  If 
I  come  to  the  condosioo  that  Father  Leahy,  ib 
giving  these  orders,  was  not  actuated  by  any  off* 
rupt  iwactice,  either  witii  reference  to  briUng  or 
treating,  unless  they  can  go  further,  and  make  oet 
that  the  parties  who  acted  under  him  gave  tiMH 
for  that  porpose^  there  is  no  eTtdenoe  before  bo 
that  they  were  given  for  that  pnrpoee.   It  ocean 
to  me  that  if  these  men  were  set  upon  eneooragins 
this  practice  of  briUngforthe  benefltof  the  wide 
worid,  the  hut  thing  they  would  attend  to  would 
be  the  interest  of  the  partieo  for  whom  Mr. 
Leahy  or  any  other  party  was  intoested.  I 
am  therefore  witiiont  a  rational  ground  for  eoasiag 
to  the  ccmdusion  that  the  purpoee  for  wUdi  tiM 
orders  were  ^veo  was  the  benefit  to  the  puUieani 
or  any  of  the  purposes  indioled  by      oewwd  M 
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qietk  thorUy  npoo  ths»e  caue.   How  un  I  to 
come  to  the  conclofioD  that  the  orden  giren  by 
llr.  Jtolonev,  improper  u  I  eoDceire  them  to  be ; 
ludiBg,  u  I  think,  to  iain^er  aod  wbdly  mii- 
dueroBi  nenlts  j  uidiDs  to  cnwmoui  eqteaie  and 
eoonaooj  drinking,  at  least,  upon  this  occasion, 
wen  giren  for  the  pnrpoae  of  aSectiog  the  return 
of  the  membor,  tappoung  Mr.  Moloney  to  be  the 
tgoA  o{  the  sitting  member ;  or  that  they  were 
girea  to  peo^  for  the  piUDOae  of  oormptly  in- 
Oaadag  tb^  Totes  f  U  the  eridence  is  to  be 
bdiand,  the  peratmt  for  wltose  bentflt  they  mn 
|iT«n  were  the  persona  wfaoae  votes  (ibsn  coold 
not  be  the  slightest  donbt)  needed  no  stimolus 
wbsterer  of  this  kind.  Lamentable  as  the  resulu 
of  toch  practices  are,  I  most  act  by  the  law ;  I  must 
go  by  the  strict  oonstruotion  of  Uie  Act,  and  I  am 
BMue  to  oonw  to  the  oMclaiion  that  oormpt  pur- 
poM  of  treating  hare  been  prored.  Conseqaently, 
the  cooctasioD  which  I  draw  from  the  evidence  is, 
that  with  respect  to  those  particnUr  caw,  tb«« 
was  no  donbt  with  regard  to  ttwir  Totes  or  how 
they  woold  have  roted.  Kothing  has  been  proved 
in  these  caaea,  and  I  most  act  upon  the  evidence 
Mneme.  II it  can  be  ahomi  to  me  that  some  man 
who  had  promised  Ui  vote  had  changed,  it  would 
be  different ;  bat  nothing  of  that  kind  is  proved. 
The  evidentse  stands  vneontndicted,  that  this  was 
iDlsDded  for  the  parpoae  of  persons  who  bad  voted. 
I  now  come  to  the  last  part  of  the  case,  and  it  is  one 
AatI  anmnch  with  the  greatest  paia ;  and  the  whole 
ease  is  a  very  painful  on^  eonaidaring  the  pwsona 
iawUcated  in  it.  There  was  a  sum  of  between  800& 
and  400/.  expended  in  a  cotqde  nights,  or  nearly  so, 
ID  ginng  drink  to  various  persons,  to  the  number  of 
eereral  hundreds,  throughout  the  city  of  Limerick, 
for  the  purpose  of  aecuring  their  aerrioea  to  repel, 
if  necessary,  the  force  used  Ity  the  oppoaUe  aide. 
I  will  pat  it  no  fnnber.  I  am  told  that  reaaonaUe 
gToand  existed  for  terror  on  behaU  of  the  party  who 
was  about  to  canvass  for  Messrs.  Bnssdl  and  Gavin 
■pea  the  Monday,  the  day  before  tlie  day  of 
"  nominatioD ; "  that  these  terrors  were  entertained 
hy  a  grave  assembly  of  magistrates  and  clergymen 
—for  that  is  the  way  it  has  been  pat  to  me  by  the 
counsel  for  the  sitting  members ;  that  thev  were 
tBrriflcd  by  the  demonatraton,  some  of  which  they 
saw,  more  of  which  Uiey  heard ;  by  articles  in  the 
newspapers,  written  against  some  of  tb«n  person- 
ally, which  caused  tliem  to  be  seriously  appreben- 
live  of  gmng  oat  upcm  their  canvass.    It  does 
qipear  that  aome  of  tliem  actaally  refused  to  go  cnit 
canvassing, «nd  loft ;  and  as  far  u  lean  gathv,  the 
^koSa  thing  seems  to  have  been  in  confusion  upon 
that  day.   After  those  peratms.bad  left  (and  Mr. 
Leahy  waa  among  those  who  left)  the  canvassing 
party  did  go  out.   Mr,  Marphy  has  truly  put  it 
titMi  there  was  some  actual '  demonstration,  and 
even  a  ttireat  of  vic^oce  used  by  a  person  of 
the  name  of  X«rcy  Kelly  to  <Mie  clergyman ; 
■ad  it  does  appear  Uiat  the  whole  fe^ng  of  the 
crowd  collected  was  changed  by  that  drcum- 
staace,  and  by  the  address  of  the  clergymen.  What 
is  the  concloaion  to  which  the  assembly  of  magistrates 
and  clergymen  really  came,  attending,  as  they  had 
a  right  to  di^  by  the  side  of  the  sitting  members. 
Major  Gavin  and  Mr.  Buasell?  The  first  thing 
they  did  was  to  send  for  the  bocAkeeper  of  &e  can- 
didate in  whose  cause  they  w»e  interested,  and  to 
instruct  him  to  provide  persons  who  were  to  resist, 
if  necessary,  the  violence  threatened  upon  the  other 
side,  and  to  pat  it  down.   The  assembly  of  magis- 
tratea  interested  npon  that  particuiar  side  deter- 
mine to  call  upon  the  bookkeeper  of  the  party  in 
whose  return  they  are  interested  to  set  about  pro- 
viding A  mob  for  the  purpose  of  protecting  them  and 
counteracting  the  mob  npon  the  other  aide.  That 
is  tbe  oondnsion  eoow  to  by  the  magiatntei  and 


clergymen.  And,  accordiogly,  this  man,  the  book- 
keeper, does  proceed  upon  this  duty,  aud,  so  far  as  I 
can  gather,  Uie  whole  of  the  next  two  nights  be 
spent  in  going  through  the  public  houses  of  the 
city,  treating  Uie  varioua  men  in  the  employment 
of  Messrs.  Bussell  and  otherwise  for  the  purpose  of 
getting  them  to  act  for  them  upon  the  nomination 
day  ;  but  that  is  not  all ;  one  of  those  magistrates- 
communicates  with  two  at  least  of  those  clergymen ; 
to  one  of  them  be  gives  lOOL  for  the  purpose  of 
raising  men,  without  even  the  reanoanbility  that 
might  attach  to  the  agent  of  »ie  other  side 
if  put  into  such  a  position  as  that  It  is  to- 
that  man  Crow,  who  was  upon  the  table,  that 
the  instracUoDB  were  given.  He  is  to  pro^de 
himself  with  persons  like  himself  for  this  peaceable- 
mode  of  putting  an  end  to  what  had  stricken  sudt 
terror  into  tiie  hearts  of  the  cler^men  and  magis- 
trates. Id  another  case  the  siun  of  160^  was  used, 
rimilarly,  being  supplied  by  a  magiatrate  to  a  clergy- 
man. For  what  purpose  ?  It  was,  as  Mr.  Conway, 
another  clergyman,  said,  to  get  the  boys  of  the  town, 
a  specimen  of  whom  we  had  upon  the  table  in  the- 
three  witnesses,  Skehao,  H"70^  ukI  Crow,  anci 
accordingly  that  is  done.  Whi^ever  view  I  laay 
personally  take  ot  this  transaction,  it  is  anotiier 
question  whether  it  comes  either  vidua  treating  or 
intimidation.  As  to  intimidation,  I  cannot  see  how 
the  evidence  applies  in  the  absence  of  proof  ^t  it 
was  directed  against  dectors,  or  was  organised  for 
that  purpose.  I  have  not  the  evidence  of  a  single 
elector  who  was  prevented  in  any  way  irtiatevcr 
from  voting ;  not  a  particle  of  evidoioe.  Then  haw 
can  I  bring  it  within  intimidation  under  tiie  Act  of 
Parliament  ?  To  bring  it  within  the  deflnlfetpn  of 
treating  is  still  more  difficult,  because,  whatever  I 
may  ttdnk  of  this  misguided  league,  if  the  purpose 
really  were  simply  and  solely  the  patting  down  a 
mob^  luw  can  I  treat  it  as  one  of  the  corrupt  pur- 
poses menUoned  in  the  Act?  Supposing  I  were 
satisfied  that  a  liot  and  intemperate  partisanship 
had  induced  men  to  be  so  unscrupuloos  with  regara 
to  the  lives  and  persona  of  their  fellow  citizens  as 
to  troBt  the  safety  of  the  city  to  a  contact  between 
the  mob  raised  by  themseWes  and  the  mob  which 
they  say  was  ndsed  by  tlw  other  parties,  even  then 
the  case  would  not  be  bnmght  within  the  statute. 
I  wiah  I  could  say  that  this  wicked  folly  would  oot  be 
properlydescribedasaetsof  hot  intemperate  partisan- 
ship leading  to  an  aascrupulous  disregard  of  the 
lives  and  persons  of  their  fellow  citizens.  It  is  true 
that  no  direct  or  distinct  evidence  has  been  given 
before  me  of  evil  results  as  i^ards  injury  to  pro- 
perty or  injury  to  life  resulting  from  this  whion,  I 
repeat  again,  was  a  wicked  foUy.  I  have  beard  of 
one  house  being  wrecked ;  but  there  was  not  a  single 
instance  io  which  direct  evidence  was  given  mtber 
as  to  hearsay  or  as  to  any  tiling  else,  thatinjary  was 
done  to  person  or  property  by  what  is  called  the 
mob  of  Tait.  But  while  I  admit  that  then  is  no 
direct  evidence  upon  the  other  side  of  injury  done 
after  this  wicked  folly  was  perpetrated.  It  is  impos- 
sible that  I  can  shut  my  eyes  to  the  mode  la  wmA 
gentlemen  in  the  position  ot  magistrates  answered 
qneations,  hinting  at  excesses  of  that  kind  by  draw- 
ing a  distinction  which  they  liare  drawn  in  this  - 
case  between  knowledge  and  rnmonr.  However,  it 
has  failed  in  satisfying  me  that  this  last  head  has 
been  sustained  on  behalf  of  the  petitioners.  It  will 
therefore  be  my  duty  to  certify  to  the  Speaker  that 
the  sitting  members  ar€  duly  elected. 

C^ey  applied  for  costs. 

FiTZOSULD,  B.  stated  tiiat,  according  to  Parlia- 
mentary practice,  he  coold  not  give  cuts  unless  be 
were  spared  to  pn>noancg,  the^pMi^o4<^^^^i^ 
an^  'eutioaSf  which  he  was  £ot  pieparad  to  ooO 
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COURT   OF  APPEAL   IN  OHANCSBT. 
BoCHX,  Baqn.,  B«iiBterMt>I«w. 

IVidai/,  Nm.  19. 

(Before  Lord  Jnitioe  Givvabd.) 

^aThbBukslt  OBDNAyCB  CoiiFAirr(LintBD); 
Ckbxkb's  Casb. 

'OwyNMjr —  Winding-up—  Contributory — Past  membsr— 
The  Qmvtanet  Act  1862~~Seci.  26. 

^  the  artidet  of  oBioeiation  of  the  above-named  corn- 
fionjf,  it  was  provided  that,  after  one  monih't  non- 
paifmtnt  of  cmv  caiU,  the  board  might  declare  the 
shares  forfeited  for  the  ben^t  of  the  conifxiny,  and 
that  such  forfeiture  should  involve  lA«  exttnctuin,  at 
the  time  of  the  /orjeiture,  ^  all  int«re$t  tx,  and  all 
claim  and  dema»ib  against  titt  enM^pami  in  respect  of, 
the  tkares,  andaU  oner  rigkis  vKidtnt  to  UfAara; 
hat  Ikat  anjf  mem&er  whose  shorts  Had  been  for- 
fifittd  should,  noltnthstanding,  be  Uabk  to  pag  all  call* 
then  owing  on  eueh  shares.  Under  these  articUs  the 
board  dttlg  declared  forfeiture  of  forty  eharet  held  bg 
C  Be  tubt^uenlfy  paid  the  call  due  at  the  time  of 
farfkitMre.  But  as  the  foifeitare  liad  taken  place 
^oithin  one  gear  hefbre  tke  eommeneemtnt  of  the 
winding-up,  it  wa» 

Bdd  (affirming  the  decision  of  the  Matter  of  the  Rolls), 
that  C,'s  name  mutt  be  settkd  on  the  list  of  contribu- 
tones  at  a  patt  member  of  the  company ;  for,  although 
at  between  C.  and  the  tompata/  the  thares  were,  6y 
the  eonititution  of  the  compang,  abtolutehf  extinguished, 
the  CoagKOiietAct  1862  rendered  the  member  liable  to 
eoatribule  for  a  perud  of  twAoe  months  after  tke 
eestation  of  kit  interest,  whettur  ihcA  eettaitoH  be 
oeeatiaud  bg  a  transfer  or  a  /brfeiturt. 

Bridger*!  aod  Neiir«  case,  19  L.  T.  Rep.  N.  S.  624, 
considered  and  followed. 

Thil  was  an  appeal  ttj  Mr.  Crejke  against  an 
order  of  the  Matter  of  the  Rolli  (reported  io  21 
L.T.  Rep.  N.  S.  165Xb7  which  hit  LoKUhlp,eoaeider- 
ing  that  the  appellant  was  liable  to  contribute  as  a 
past  member  to  the  assets  of  the  company,  whidi  is 
now  in  course  of  winding-ui^  ordered  that  his 
name  should  be  settled  od  list  B.  of  contrihatories 
accordingly. 

The  r^nrt  TBTcned  to  full/  statoa  all  iKceHM7 
circamitaocet. 

Jesttl,  Q.  C.  and  Speed,  for  Mr.  Creyke,  contended 
that  forfeiture  of  the  shares  altogether  extinguished 
the  relationship  between  company  and  ifaarebotder 
faaTing  regard  to  tiie  articles  of  asaociaUon,  which 
were  different  in  Re  the  AocidentcU  and  Marine  Insur- 
ance Corporation,  Bridger't  Case  and  Neill't  Case, 
L.  Rep.  4  Ch.  App.  266 ;  19  L.  T.  Rep.  N.  8.  624, 
which  was  the  case  mainly  relied  on  by  the  offlctal 
liquidator.   They  also  referred  to 

Re  the  Biakely  Ordnamee  OomaaiHU,  Btoe1m.'t 

Case,  L.  Bep.  3  Ch.  App.  OS;  17  L.  T.  Bep. 

N.  S.  161 ; 

Re  the  BlaJeely  Ordnance  Comparii/,  Needham't 
Cote,  16  L.  T.  Bep.  N.  S.  472 ;  L.  Bep.  4  Eq.  135. 

Sit  Richard  Baggallag,  Q.  C.  and  Biggrni,  for  the 
official  liquidator,  were  not  called  upon. 

Lord  Jnttiee  Oiitabd  uiA  t—I  quite  agree  that 
the  facts  of  this  case  aod  of  Briber's  and  NeUTa  case 
Rre  not  identical ;  but  dioBgfa  there  is  a  distinction 
in  the  fscls,  in  principle  there  is  no  distinction 
whstever  between  the  two  cases.  The  difference 
between  Bru^i  and  NeWt  case  aod  this  case  is 


this-  that  although  the  shares  bad  been  forfeited  in 
the  former,  the  paxUes  whose  names  wore  sought  to 
be  put  on  the  list  were  persons  who  had  transfemd 
tiieir  shares,  and  their  transferaos  ooold  not  bs 
made  liabfe  In  respoct  of  calls  nude  on  those 
^ares ;  while  In  this  case  the  gentleman  iriiose 
name  is  sought  to  be  pat  on  the  Ust  has  limtdy  bed 
his  shares  forfeited  ;  and  there  i*,  I  agree,  a  some* 
what  different  clause  as  to  forfeiture  in  tbess 
arUcles  from  that  which  was  io  Bridgei't  and  XtUFi 
case.  The  clause  in  this  caw  ii  this:  **The  tm- 
feiture  of  any  share  shall  involn  ibo  exttaetion  at 
the  time  of  the  forfeiture  of  all  intereot  in,  and  tU 
claims  and  demands  against,  the  company  in  respect 
of  the  share,  and  all  other  rights  incident  to  the 
share;  but  any  member  whose  shares  hare  beea 
forfeited  shall  notwithstanding  be  liable  to  to 
Uie  company  all  calls  owing  on  nieh  shares  at  the 
tJme  of  such  toTMtvxt."  No  donbt  the  sbsra 
were  extlDgnished  by  the  forfdtore,  and  the 
company  bad  a  right  to  le-issue  them  if  Ouj 
could  get  anyone  to  take  theoi,  and,  as  betweea 
the  company  and  the  member,  apart  from 
the  Wu^g-np  Act,  the  only  liatdlity  wsi 
that  the  member  was  Itoand  to  pay  the  cilb  nuds 
on  him  antecedoitly  to  the  forfeitiire.  Wdl,  but 
apart  from  the  Winding-up  Act,  the  podtlon  of  the 
company  with  respect  to  a  transferor  would  be  jut 
the  same  as  it  would  be  vith  respect  to  a  potoa 
whose  shares  had  been  forfeited  by  any  acL  Conld 
the  company  in  any  one  of  these  case^  aoooiding  ts 
the  OTdlnuy  artieloB  of  aieocIaUon,  pcooeed  apbrt 
the  transferor?  The  resnit  la,  that  this  UibUityrf 
a  past  member  is  a  liability  entirely  created  by  tin 
sUtute,  and  by  nothing  else. 

That  being  so,  first  of  all  let  as  see  whether 
this  60th  clause  was  meant  to  put  an  end  to  wlist 
the  statute  prorides.  I  certainly  ^oold  hesitate, 
before  I  decided  that  a  danse  which  went  in  the 
direct  teeth  ftf  the  statute  was  good  for  sny- 
thing  at  all,  but  this  clause  does  not  go  in  tiw 
direct  teeth  ot  the  statute;  it  is  quite  consistnt 
with  the  statute,  and  it  Is  quite  possible  to  read  the 
clause  and  the  statute  togetiier.  Ton  must  tske 
the  articles  as  they  stand ;  you  most  take  the  sta- 
tute as  it  stands  f  and  yon  nanit  take  them  both 
together,  and  Uwn  see  wbu  !•  the  liaUlify.  Ujnm 
make  this  a  proriso,  the  upshot  would  be  this,  tbst 
by  the  50th  clause  of  the  articles  the  shares  would 
be  extinguished  by  forfeiture,  but  if  then  ie  a 
winding-up  within  a  year  the  liability  oraitiDuss  to 

Siy  all  debts  doe  at  the  time  of  the  fotfettvt* 
tilFtaadBrit^e  eaae  ii  a  decMoa  that  than 
need  not  be  existing  shares  in  wder  that  a  poet 
member  may  be  made  liable  in  respect  of  shsns ; 
that  is  clearly  decided.  This  case  also  deddes 
that  the  amount  unpaid  on  the  shares  in  respect  of 
which  the  member  is  liable,  is  the  amount  if  any, 
which  has  not  been  paid,  and  they  dodde  this,  u 
plainly  as  a  case  can  decide  anythinf,  that  whst 
yon  haTe  to  Vnk  to  is  the  original  contract  hg  the 
shareholder  in  respect  of  the  sbaree. 

Then  you  hare  to  consider  whether  the  shaie- 
holder  has  oeased  to  tte  a  member  for  men  thsa 
twelre  months;  then,  whether  any  other  penoa 
is  liable  in  respect  of  those  particular  shsr^ 
and  if  so  you  mnst  exhaost  him  beforayoacsncoow 
upon  tbe  past  member ;  bat  if  It  be  the  case  ddiff 
that  those  shares  are  traiuferred,  aud  the  penn 
who  is  a  member  in  respect  of  those  shares  esnesl 
be  made  liable,  or  if  those  shares  do  not  exist  at  sll, 
then  beyond  aU  qnestloQ,  after  all  tbe  existiDg  nen- 
bers  have  been  eidiausted,  the  past  member  isUabIa 
I  eonf^  that  I  diould  hare  no  difflcoUy  oe 
account  of  tbe  argamenta  wWxh  Mr.  Jessel  and  Ur. 
Speed  have  placed  before  me— -the  lint  of  tbcee 
being  with  reference  to  the  oontribatioa  by  ooa- 
tribatories  inter  ile,  iul  ^^leooadi^  the*  teng 
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Chut.} 

with  refereoce  to  the  ^ird  dlriiion  of  the  SSth 
KcUon  of  the  Act.  With  reference  to  coDtributiooa 
liy  oontributoriet  inter  se,  if  yoa  hare  twenty  past 
membere  all  of  whom  bare  been  made  contribatories, 
lad  whose  coniributioDS  would  have  to  be  settled 
iuerti,  we  all  know  that  7011  majr  make  ealli  upon 
pait  members  before  you  have  made  your  list 
complete,  and  you  may  make  calls  Id  such  a  way 
that  K  man  may  be  obliged  to  pay  a  ffiveQ  sum,  and 
afterwards  recover  that  glren  sum  from  oihos  iu 
the  ume  category  as  bimseU.  Therefore  that 
creates  no  difBculty. 

TbsD  as  to  the  third  subdirision  of  the  SSth 
section,  that  has  been  held  to  create  no  difficulty  in 
Brid^t  and  NtiWt  case,  and  it  certainly  creates 
DO  difficulty  here.  It  is,  "  No  past  member  shall  be 
liable  to  contribute  to  the  assets  of  the  company, 
anUei  it  appears  to  the  court  that  the  existing 
members  are  unable  to  satisfy  Uw  contributions 
nqmred  to  be  made  by  them  in  panuaDoe  of  this 
Act"  That  clause  means  simply  thii^  and  nothing 
ds^  tliat  the  liability  of  past  tnembers  shall  be 
■ectmdary  to  the  liability  of  existing  members,  that 
you  must  exhaust  all  the  existing  members  before 
you  go  on  the  past  members  ;  but  when  these  are 
exhausted  you  may  go  on  the  past  members ;  it 
matters  not  whether  there  are  existing  shares  or  not. 
forfeiture  and  transfer  have  for  tUs  purpose  the 
same  effect.  Tharefore  this  appeal  most  be  refused 
with  coats. 

Strficitors  for  the  appellants,  Ttq/hr^  Boon,  and 

Solicitors  for  the  official  liquidator,  Zewt^  J/iums, 
Km,  and  iMigAa. 

Saturday,  Nov.  20. 

(Before  Lord  JnsUoe  Giwabd.) 

ExparU  LiiHLiN ;  Rt  LuBLUTt 

Bnnkmptcy — Practice — Time  for  entering  an  appeal  — 
The  Bankruptcy  Law  Vonaolidatioa  Act,  sa.  12,  li, 
and  16— Genera/  Orders  of  12t/t  Oct.  18C1,  rule  32. 

The  limit  of  tweatj/'one  daga  for  tie  entering  of  an 
tmftalfUtd  bjf  tecL  12  vf  the  Bankn^by  Law  Coit- 
aoiidalum  Act  1849,  appUet,  to  ^ppeah  by  wag  of 
motion, 

Jle  Redfnani,  II  Jur.  N.S.  611 ;  12  L.  T.  Rq>.  N.  S. 
292,  not  fbllowed. 

Therefore  in  a  case  where  notice  of  motion  of  appeal  had 
been  served  within  twenty-one  days  from  the  dole  of 
tAe  pronouncing  of  ' an  order,  but  the  appeal  had  not 
been  taken  to  the  dtief  registrar  for  entry  till  after 
A*  expiration  of  the  twenty-one  days,  it  waa  hekl  that 
<Ae  appeal  wat  too  kit. 

This  wss  an  appenl  from  a  decision  of  one  of  the 
registrars  of  the  Liverpool  district  Court  of  Bank- 
ruptcy acting  as  deputy  for  the  commissioner. 

A  trader-debtor  aunuiions  was  issued  by  the 
Bankbatl  Oil  and  Cliemicul  Works  (Limited)  sgaiiist 
one  Edward  Lublin.  When  the  summons  came 
on  tm  hearing  before  the  deputy  commisuoner, 
on  the  1 2th  Oct.  1669,  various  objecUons  were  taken 
by  XiUblio's  solicitor  to  the  form  of  the  affidavit  of 
debt  upon  which  the  summons  was  issued.  The 
deputy  commissioner  held  that  the  affidavit  might 
be  rectified  and  resworn,  and  ordered  this  to  be 
done.  Lublin's  solicitor  then  ccmtended  that  the 
•ffidnTit  would  therrtiy  become  a  new  one,  of  the 
date  in  which  it  was  resworn,  and  that,  conse- 
qaentiy  the  summons  would  not  be  founded,  as  it 
ought  to  be,  on  an  affidavit  duly  sworn  and  filed. 
Xbe  depaty-commissioner  overruled  this  objection, 
and  called  upon  IfUblin  to  admit  or  deny  the  debt. 
Tbim  he  deeUned  to  do,  until  an  appeal  from  the 


decision  of  the  deputy-commissioner  could  bo 
heard  and  disposed  of.  The  deputy-commissioner 
thereupon  directed  it  to  be  recoiled  npon  the 
summons  that  there  was  no  appearance  to  the  sum- 
mons in  the  terms  of  the  statute. 

Trom  this  dedsion  a  notice  of  motion  of  appeal 
dated  the  1st  Nov.  1869,  was  g^ven  on  behali  of 
Lublin,  and  duly  served  on  the  other  side  within 
twenty-one  days  of  the  pronouncing  of  the  order, 
but  was  not  taken  to  the  eiiief  registrar  for  entering 
until  the  4th  Nov.  The  chief  registrar  declined  to 
enter  the  appeal  on  the  ground  that  it  was  more 
than  twenty-one  days  from  the  making  (rf  the  ordOT. 
Upon  an  ex  parte  application  of  counsel  for  the 
appellant,  Giffsrd,  L.  J.  on  the  Ctb  Nov.  directed 
the  re^strar  to  receive  and  enter  the  appeal  de  bene 
esse.  Tills  having  been  done,  the  appeal  now  came 
on  to  be  heard. 

Yate-Lee,  on  behalf  of  the  appdlant^  opened  the 
appeal. 

De  Gex,  Q.  C.  contra,  took  the  preliminary  objec- 
tion that  the  appeal  was  too  late.  The  twenty-one 
days  were  to  be  counted  from  the  date  at  the  pro- 
nouncing of  the  order  ai^iealed  from.  He  refmed 

Be  HopHru,  3  De  O.  J.  ft  8. 4S6  ; 

Re  The  Bisea  Coal  Ooa^poHy,  81  L.  J.  N.  S.  409, 

Ex  parte  Clarke,  2  De  G.  A  J.  245. 

Yate-lM  contended  that  now  by  virtue  of  the 
orders  of  12th  Oct.  1861,  rule  S2,  appeals  were 
brought  by  way  of  motion.  Sect  13  of  the  Act  of 
1849,  whicb  provided  that  if  no  appeal  was  entered 
from  an  order  within  twenty-one  days  from  t^e 
date  thereof,  each  order  dioufd  be  final,  could  oot 
apply  except  to  tiie  date  of  the  service  of  the  noUce 
of  motion.  And  in  Re  Redfearn,  11  Jur.  N.  S.  Oil. 
12  L.  T.  Rep.  N.  8.  202,  Lord  Westbury  held  that  if 
notice  of  motion  of  appeal  was  given  within  twenty- 
one  days  from  the  pronouncing  of  the  order  of  appul 
that  was  enough. 

De  Gex,  Q.  C.  said  th^  from  the  report  of  that 
esse  in  18  W.  R  665.  it  appeared  that  all  parties 
consented  to  the  ^peal  bdng  recrived. 

Lord  Justice  Giffabd  said  that  the  registrar  in- 
formed him  that  in  that  case  the  deposit  upon  the 
appeal  was  made  within  the  twenty-one  tlays.  His 
Lordship  was  afnud  that  hecould  not  follow  the  deci- 
sion in  £e  Aec^eanL  Inoneof  thereportsitwasstated 
that  all  parties  consented  to  the  appeal  being  re- 
ceived, and  he  thought  there  must  be  some  mistake 
in  the  other  report.  To  hold  that  sect.  12  of  the 
Act  of  1849  had  no  application  to  appeals  brought 
by  way  of  motion  would  be  in  effect  to  repeal 
section.  The  appeal  must  be  dismissed. 

Solicitor  for  the  appellant,  Etty,  of  Liverpool. 


BOLLS  OOTXB.T. 

fteported  tqr  Hkxbt  Put,  Eiii.,  Burlater-al-Loir, 

Dee.  2  and  6. 

The  Lasd  Credit  Compakt  of  Irklaxd  v.  Lohd 
Fbruoy;  Ex  parte  idvsBTER. 

Practice — Sercice  of  decree—  Writ  of  fi.  fa.— Motion 
to  discharge  on  ground  of  non-service  of  decree. 

By  the  decree  in  a  suit  the  defendants  were  declared  to 
be  jointly  and  severally  liable  to  pay  a  certain  sum  on 
a  jixedduu.  The  plaintiff"  issued  a  writ  ofJi.fa. 
for  the  u-nole  amount  against  one  of  the  dejendants^ 
without  Serving  him  with  the  decree  : 

Hdd^  that  service  of  the  decree  was  not  neeessarttf^Atn 
a  iiaif  eartain  wat  fixed  ybr  paymmtt  and  mat  At 
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ptaintiff  wa»  entitled  to  ieeue  Ut«  writ  againat  any  one 
of  tie  defendtmU  for  the  vheie  amomtf  wAm  they 
toerejoiiitfy  andeeven^luAle. 

This  wu  a  motion  on  belulf  (ji  Hr.  Heniy  Han- 
tter,  one  of  the  fonner  directrai  ot  the  company 
vhidi  ii  noT  bring  woand-np,  and  alio  one  of  the 
defendants  in  the  nilt,  to  aetasldeawritof^/^  on 

the  graaad  of  irregnlarity. 

On  the  24th  March  1669,  the  Master  of  the  Rolls 
made  a  decree  in  the  suit  (reported  20  L.  T.  Rep. 
N.  S.  298 ;  I/.  Bep.  8  Eq.  7),  Thereby  several  for- 
mer directOTB  of  the  company,  including  Mr. 
Monster,  vere  declared  to  be  jointly  and  severally 
liable  to  repay  a  sum  of  37391,  whicn,  in  his  Lord- 
ship's opinion,  had  been  improperly  applied  in  the 
purchase  of  shares  in  the  company ;  and  it  was 
ordered  that  they  should,  on  or  before  the  30tb 
Jane  then  next,  pay  this  sura,  with  interest  from  the 
date  the  decree,  and  the  costs  of  the  suit  when 
taxed. 

The  decree  was  duly  passed  and  entered  on  the 
10th  May  1869,  but  it  it  was  not  serred  on  Mr. 
Moniter. 

On  the  24th  Nor.  1869,  the  official  liquidator  of 
the  company  issued  a  writ  of  JL  Ja^  directing  the 
sheriff  of  Sosaez  to  levy  on  the  goods  and  chattela 
of  the  defendant  Monster  for  Uie  sum  of  8789JL, 
with  interest  from  the  date  of  the  decree^  and 
for  the  sum  of  680/.,  the  amount  of  the  taxed  costs 
of  the  suit. 

Execution  had  been  levied  under  the  writ,  but 
the  sheriff  had  been  stayed,  by  the  direction  of  the 
court,  from  proceeding  till  the  present  motion  sliould 
hare  been  disposed  of. 

Jeetel,  Q.  C.  (^Hemming  with  him),  for  Mnnater, 
moved  to  discharge  the  writ  on  uie  ground  that 
service  of  the  decree  was  a  necessary  preliminary 
to  the  issue  of  the  writ,  and  had  not  been  effected ; 
and  dso  on  the  ground  that  the  writ  onght  to  have 
followed  the  decree,  and  been  issued  ag^nst  aU  the 
defendants  in  the  suit,  instead  of  bdng  Issued 
against  MuQSter  only.   He  cited 

Adkine  v.  Bliae.  2  De  a.  &  J.  888 ; 

23rd  Order,  Bole  10 ; 

2»th  Ordn,  Boles  1  and  6} 

80th  Order,  Bole  4. 

Sir  Richard  Baggdhy,  Q.  C.  and  Shdiheart,  tor  the 
offldal  liquidator,  contended  that  service  of  the 
decree  was  not  necessary  when  the  date  of  p^ym  nt 
was  named  In  the  decree,  and  that  the  pt^nttff  was 
at  liberty  to  issue  the  writ  against  one  defendant, 
where  a  number  of  defendants  were  decreed  to  be 
joinUy  and  severally  liable  to  pay.   They  t^ted 

Streeten  v.  Whitmore,  5  Bear.  228 ; 

1*2  Vict  o.  110,  sa.  18  ft  20 ; 

Seton  on  Deorees,  3rd  edit.  rd.  2,  p.  1240 ; 

Daniel's  Chanoaiy  Fraetiee,  401  emt  p.  958. 

Jessd,  Q.  C.  In  reply,  referred  to 
Seton  on  Deonea,  ittd  adit.  p.  648. 

J>ec.  6.— Lord  Soxillt. — I  cannot  lay  that  the 
order  is  quite  free  from  ambiguity ;  but  orders  are 
the  creatures  ctf  the  court,  and  the  court  is  not 
bound  to  construe  them  strictly  according  to  the 
meaning  of  the  words.  Service  nf  the  decree  is 
not  required  where  a  day  certain  Is  fixed  for  pay- 
ment, but  it  is  required  where  payment  is  to  be  made 
so  many  days  after  service.  Personal  service  is  in 
some  cases  impossible,  and  sobatitnted  service  causes 
great  delay.  Attachment  cannot  be  resisted  on  the 
ground  of  non-serrice  of  the  decree.  As  to  the  other 
ucAat,  I  am  quite  clear  that  the  sheriff  may  be 
directed  to  levy  against  any  one  of  the  defendants, 
where  they  are  jointly  and  severally  liable,  but  with- 
out prejudice  to  the  right  of  such  one  defeodant  to 
leqt^  oontriboUon  fmntln  odiers.  lam  of  i^nion, 


therefore^  that  I  cannot  disdurge  Uiis  attadunoitr 
and  that  the  motion  most  be  diamissed,  bat  wlthtttt 
costs,  as  the  question  was  doohtf ol. 

SoUdttm  for  the  a^licant,  Ward,  MiOi,  and 
WUkam. 

Solicitor  for  tha  offldal  Uqvidatar,  Hemj  Geser. 


fVi^3/,  DecAO, 
Re  CovmmniopLa  awd  Amxaudbu  Hotbls 

COMPAin-; 

Ebbeiib*  Oass. 
Omipany —  Windiny-igt—QMr^ttlory—lM/mt. 

An  infatU  opptied  for  aharee  in  a  oonpinqr,  which  wm 
du/y  aUotted.  A  few  mmtha  later  he  came  of  age. 
Two  veare  oifUr  the  allotment  <^  tke  liam,  the  am- 
patH/hmmg  wmmwhib  Asm  erdbrad  to  be  wmniif, 
he  traxtferred  th*  Aanefar  a  mamimd  cammdmtim, 
but  the  tranrfer  ma  wmr  regioered : 

Hddt  (Aot  (Ae  exeeuiton  nf  dke  tnaufer  vae  a  eoajhrn- 
tten  tffthe  tranaaetimi,  and  that  he  mat  be  nuamd 
M  the  Hat  efamtrSmtoriea: 

Semble,  ^  an  afant  witt  not  he  nUeoedfivmdwm 
/or  which  he  Aof  eppHed  pemmaUg. 

Adjonmad  amniDonaa 

This  was  an  arotication  by  a  Mr.  Ebbetts  to  have 
his  name  removed  from  the  list  of  contributories  to 
almve  company  on  the  ground  that  he  was  an 
infant  at  the  time  when  the  sliarea  were  allotted  to 
him. 

In  Nov.  1868  he  applied  for  160  ahare8,wU(9 
were  dniy  aUotted  to  him.  He  attained  the  age 
twenty-one  on  the  8th  April  1864.  On  the  3td  Jane 
1865,  the  company  was  ordered  to  be  woond-oi^ 
and  on  the  28th  July  following  Ebbetts  executed  a 
transfer  of  the  shares  to  a  Mr.  F.  H.  Wood  for  a 
nominal  consideration.  The  transfer  was  never 
r^utered,  and  EUietta  alleged  that  he  bad  executed 
it  merely  under  the  notion  that  he  would  Uiereliy 
relierehimself  from  tiability.  The  ofBdal  Uquidattr 
placed  his  name  on  the  Ust  of  contribotories,  and  he 
took  out  the  present  anmm<»i8  to  hare  his  nams  le- 
moved  from  the  lisc  The  snmmons  .was  nor 
adjoamcd  intooovrt 

Bagihawe,  in  support  of  the  apidieaUon,tubadttcd 
that  the  execotion  of  the  transfer,  being  qoite 
futile,  did  not  affect  his  right  to  get  tid  of  a  liaMli? 
inooned  during  iofancy. 

BewTt  tux  the  official  liquidator,  was  not  eatkd 
upon. 

Lord  BomLLT. — I  bare  no  doubt  that  he  is  a 
shareholder,  and  that  his  name  must  be  retained  on 
the  list.  I  am  not  aware  of  any  case  wikere  an  infant 
applied  personally  for  shares,  and  was  held  not  to 
be  liable.  An  infant  can  bind  hiicself  by  fraud ; 
and  if  the  court  were  of  opinion  that  an  ioTant  had 
applied  for  shares  intending  to  retain  them  if  tbs 
company  should  succeed,  and  to  get  rid  of  them  if 
the  company  should  fail,  the  court  would  in  all 
pcobablli^  hold  him  liable,  utd  ret^n  him  on  the 
list.  But  however  that  may  be,  in  the  present  cs*e 
the  execution  of  tlie  transfer  waa  clearly  a  coofir- 
mation  of  the  transaction,  and  the  snmmons  moM, 
therefore,  be  dismissed  with  costs. 

Solicitor  for  the  ap^ioaot,  Aarea. 

Solidtora  for  the  offldal  Uquldator,  Rimtk  sod 
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Z>ee.lOaMf  18. 

A  Ooamnoxu  Baux  Cospobatiox  ov  Imdu 
AMD  THB  East  ; 

Ftoaitdsz^  Casb. 

Coapcmi/— Winding-up— Foreign  «x«attGr — Probott 
duty. 

Am  ladim  cow^tam/  vat  ordtrtd  to  h*  voimtf^  by  tkt 
Com  of  Lhaaetry.    An  ImtHm  creditor  of  tki 

dividmd  on  kit  eJaim,  Be  them 
dim,  aad  Urn  wttt  wtm  pnmd  im  India  hy  Mm  executor, 
wim  dmiat  waa  in  that  oomtry.  A  jwtJur  dtei- 
dmdhieampa9uUii^a$enditai*$  dtatL 

BM,  Aaf  M«  Smdmd  mi^t  le  traumitttd  to  the 
reqimii^  Aim  to  take  out  probate  in 

£*gbmd. 

Adjourned  rammoni. 

TbU  was  an  application  the  executors  of  a  Mr. 
Ternandez,  one  of  the  creditors  of  the  abore  com- 
uny,  for  the  payment  of  a  diTideod  which  had 
Bcoome  doe.  f  emandez  bad  bis  domicil  in  India ; 
1m  had  before  his  death  reoeiTed-one  dividend  on  the 
uionnt  of  his  claim.  His  will  was  prored  by  bis 
cxecators  in  Bombaj,  and  not  la  Englaod,  and  the 
nettion  to  be  decided  on  this  summons  vas  whetlier 
the  court  coald  direct  payment  <tf  the  farUm  dirt- 
dend  to  the  execntors  irithont  reqniring  them  to 
tab  oat  probate  in  England. 

Hie  Commercial  Baok  CorporaMon  of  India  and 
tin  East  was  inootporated  hy  royal  charter  in  ISM, 
for  tte  purpose  of  carrring  on  the  Irariness  of 
banking  in  all  parts  of  the  world.  Its  head  office 
TCi  at  Bombay,  hnt  it  had  a  branch  office  in 
London  under  an  agent  or  manager.  In  Uay  1866 
it  .wu  ordered  to  be  woond-np  by  tin  Coort  of 
Chancery. 

SayAawe,  for  the  execntors  of  Fernandez,  con- 
tended that  the  company  was  clearly  a  foreign 
company,  and  that  the  coort  could  thertfore  direct 
Ihe  payment  to  be  made  to  the  executors  without 
reqoirmg  them  to  take  out  probate  in  England. 

%  Sidumt  Baggcdhu,  Q.  C.  uid  JCsievwA,  for  the 
«Acial  liquidator,  did  not  take  any  part  in  the 
•rgBmenk 

W.  W.  Karahhe,  for  the  Crown,  contended  that  a 
f(m%n  executor  eouM  not  take  prooeedings  here  for 
tte  reeorery  of  a  sum  due  to  his  testator's  estate 
without  taking  out  probate  here.  He  dted 
LaneuT  r.  Tyre<wnel,  10  Bear  28. 

Ac.  13.— Lord  RowLLT.— The  question  is,  whe- 
ther I  can  properly  pay  a  dividend  to  a  foreign 
ezecntor,  without  requiring  him  to  take  out  probate 
here,  lie  bank  is  an  Indian  bank,  with  only  » 
bruich  in  this  country,  and  the  debt,  in  respect  of 
which  this  dividend  has  become  payable,  was  in- 
<!onfed  in  India,  and,  moreorer,  the  funds  out  of 
iildch  the  dividend  is  to  be  paid  azs  not  in  court ; 
lor  all  these  ie«son%  I  am  of  (ndnkm  that  I  mast 
•end  it  to  the  executor  in  India.  The  recii^ent 
Bes^  of  course,  pay  all  the  costs  of  transmisrion, 
nt  will  escape  the  cost  of  taking  ont  probate  here. 
If  the  question  did  not  arise  on  an  Indian  bank,  I 
do  not  say  what  I  should  do ;  if  such  a  case  should 
vise,  I  should  wiab  it  to  be  mentioned  to  me  again. 
-The  offidal  liquidator  and  the  aj^iUcantB  must  have 
^r  costs  out  (tf  the  estate,  but  [  cannot  give  the 
vnmn  tar  eoeta,  u  Mr.  Kandake  will  not  consent 
10  iTCat  tUe  as  a  representntlTe  caae^ 

ScAidtors  for  the  aipUcant^  ruofco*,  New,  acd 
I^agdak. 

SoUcitors  for  other  partfei.  M^UA;  Tk* 


T.  O.  BTUABTnS  GOTTBT. 
Rapofled  >r  Xmraas  Wnnunr,  laq.,  B«ilrter«t.Lsw. 

Jufy  U,  17,  19,  and  20. 

QiFFABD  e.  Wnxiucs. 

Pmrt^m  mat— Diluted  legal  titb-^uritdiction-' 
Eoidatm—lMerte'—Cottt. 

When  the  phintifff,  on  a  btU  for  a  partition,  mtu^t  t9 
eatabUA  their  tiUe  CwhicA  wat  pwrebf  a  legal  om)  ta 
the  undivided  part  of  the  property  in  di^tt,  mdAa 
de^adantf  denied  ike  plaintiff i  Utk : 

Mdd,  that,  iaamuch  at  the  primary  object  of  the  biB 
tooM  a  partittony  and  the  eattdfUekmmU  Ote  nhunt^i 
Hth  oni^  iacufenftif  to  (Aof  r«&^,  its  eoKrf  lad  >rts- 
dietiini  to  siobB  ds  dtaerss  asibed. 

The  fdaea^ffi  Undered  a»  emdenee  in  mpport  of  their 
title  ^rant-rtUt,  etmtainiMg  entriea  of  the  rscs^  ^ 
re^  in  ^  hmdimtiaii  of  (As  deomtti  ttmBorde  ^ 
AeirpndieeiaaniH  timi 

Held,  that  mcA  eoidenee  vat  admitnhU. 

Slade  V.  Barioir  L.  Sip.  7  Sq.  396  :  20  L.  T.  Ben. 
N.  S.  10^  oMcf  Bolton  0.  Bolton,  L.  Repi7£q.  896, 
coMsmtM  i{poii. 

TUs  was  a  partition  suit  The  facts,  a*  stated 
1^  the  bill,  were  as  follows : 

Thomas  OtfFard.  by  his  will  dated  IStfa  July  1655, 
devised  all  his  freehold  estates  of  inheritance  to 
the  {daintiffs  James  Wyley  and  Oeorge  H<dyoak 
for  the  term  of  1000  years,  upon  certain  trusts 
therein  declared  concerning  the  same,  and  sul^t 
thereto  to  the  use  of  his  first  and  ounr  sans  SM- 
oessiTely  in  bdl  male,  with  remainder  to  the  use  of 
his  brother,  the  idaintifT  Walter  Peter  Oiffaid,  for 
his  life,  with  remainder  to  the  use  of  the  phUntiff 
Walter  Thomas  OilTaid  (then  the  only  son  of  the 
plaintifl  Walter  Fetor  Oiffard)  for  hU  life,  with 
divers  rMuainders  over  (which  failed)^  wiUi  r»- 
munder  to  the  plaiotifl  Charlotte  Joseptune  Hwbark 
the  eldest  dansrhter  of  the  testator,  and  the  wile  at 
the  pbintiff  William  Beglnald  Herbert,  as  tenant  in 
taiL 

The  testator  died  in  Jan.  1861,  leaving  no  son, 
aad  thereupon  Walter  Peter  Giffard  became  tenant 
for  life,  and  tlie  plaintiff  Charlotte  Josephine 
Herbert  Iwcame  entitled  to  the  first  vested  estate  of 
inheritanoe  in  the  property  devised  by  the  wiU. 

Part  of  the  property  so  devised  consisted  of  an 
estate  known  as  Pub  Udia,  situate  in  Neqnis  in  the 
county  of  Flint  This  estate  was  at  about  the 
beglnniag  of  the  last  century  owned  by  a  Ur. 
Roberts,  wliose  daughter  Helena  married  Peter 
Giffard,  the  ance^r  in  tiUe  of  the  plaintiffs.  In 
consequence  of  that  marriage  the  estate  passed  to 
Peter  Giffard,  and  from  him  to  BUzabetn  Giffard, 
and  after  hw  decease  to  the  testator.  Included  in 
the  estate  was  a  field  called  Gw^loed  Vadook  or 
Wereglodd  Fndog,  the  right  to  the  moiety  of  wUdi 
formed  the  su^ectof  the  |n%sent  dispute. 

The  plaintiffs,  in  support  of  their  claim,  stated 
that  the  tenant  of  the  field  had  always  {nX  least 
since  1738)  paid  rent  tat  one  moiety  of  it  to  the 
owner  for  the  time  being  of  the  Flas  Ucha  estate^ 
and  that  the  tenants,  or  some  persons  represoiting 
them,  had  always  attended  the  rent  days  of  those 
owners;  thst  in  1771  the  Plas  Ucha  estate  wu 
parceled  oat  into  farms  ;  and  that  upon  that  par- 
celling out,  one  mdetv  of  Woeglodd  Fudog  was 
assigned  as  a  separate  bdiding  to  Edward  Williams^ 
at  the  rmt  of  IL  10s.  a  year ;  that  the  owners  of 
the  Phu  Uchn  estate  bad  from  time  to  time  repaired 
the  fences  of  the  field,  and  done  other  acts  of  owner- 
ship  in  relation  thereto;  and  that  n  eunmnUUi^^ 
andappwttounentof  the  tithes  teok  ptauw  in^WL 
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tiiereto  one  moiety  of  Weregiodd  Fudog  wu  stated 
to  be  the  property  of  the  said  Elizabeth  GlSard,  and 
that  Miss  Elizabeth  Henrietta  Jones,  who  waa  then 
the  owner  of  tiw  neighbotuing  estate  of  T/ntwyll, 
and  entitled  as  the  owner  of  tm  other  nK^y  of  tiie 
field,  raised  no  objection  to  that  description. 

They  further  stated  that  the  other  nndiTided 
moiety  of  the  field  bad  for  many  years  past  consti- 
tuted part  of  the  Tyntwyll  estate,  of  which  the 
defendant  Catherine  Mamret  Williams,  the  wife 
of  the  defendant  Blchard  Williams,  waa  the  owner  in 
fee-^ple.  The  maceaton  in  title  of  the  plaintiffs 
generally  let  their  moiety  of  the  field  to  the  owners 
for  the  time  being  of  the  Tyntwyll  estate,  who,  in 
their  tnm,  let  the  entirety  of  the  field  as  part  of 
the  farm  of  Tyntwyll  and  Tydryn,  which  letting 
was  alleged  by  the  plaintiffs  to  be,  as  to  one  nu^ety 
of  the  fldd,  a  saMetting. 

It  had  recentiy  been  dlsoorered  that  ralnaUe 
Tains  and  mines  of  coal  and  iron  existed  under  the 
snrface  of  the  Weregiodd  Fadog  Field,  and  the  de- 
fendants Richard  Williams  and  his  wife  bad  in 
consequence,  and  for  the  first  time,  insisted  that 
the  defendant  Catherine  Margaret  Williams  was 
the  absolute  owner  of  the  field,  sabject  only  to  a 
rentcharge  of  21.  a  year,  payable  oat  of  the  whole 
of  the  Tyntwyll  eatate,  and  rested  in  the  pl^ntiffs 
as  the  owners  of  the  Flas  Ucha  estate. 

The  defendant  Richard  Williams  and  his  wife  had 
assumed  to  demise  the  entirety  of  the  field  to  the 
defendant  Robert  Davies,  as  tenant  thereof  from 
yew  to  year. 

ffinoe  the  25th  March  1861  the  dtfendant  Bichard 
'VniUams  had  ezclnded  the  iddntiffs  from  the  recdpt 
of  any  part  of  the  rent  of  the  field,  and  had  reo^red 
the  rents  for  the  entirety  of  it. 

The  defendants  allied  tbat  the  plaintiffs  were 
entitled  to  a  divided  moiety  of  the  field,  and  not  to 
an  undirlded  mdety.  Tlie  nlaintiffs,  howerer, 
showed  that  the  ancestors  in  title  of  the  defendant, 
Catherine  WllUanu,  the  wife  the  defendant, 
Blchard  Williams,  were  from  time  to  time  tenants 
nnder  the  ancestors  in  title  of  the  plaintiffs,  of 
their  moiety  of  the  field  ;  and  thus,  if  such  moiety 
were  a  dinded  one,  soch  tenants  confused  tiie 
boondaties  of  the  estates,  and  the  boundaries  thereof 
could  not  now  be  ascertiUned  without  the  aid  of 
this  court. 

There  were  no  visible  boxmdaries  dividing  the 
field  ;  and  no  boondaries  were  known  to  the  persons 
who  had  been  longest  acquainted  with  the  field. 

The  bill  prayed  a  declaration  that  the  plaintiffs 
wen  entitled  to  an  undivided  moiety  of  the  field 
called  Weregiodd  Fudog,  tiiat  a  partition  might  be 
made  of  the  field  ;  but  that  if  the  court  shoald  be 
of  opinion  that  the  plaintiffs  were  entitled  to  a 
diTided  moiety  of  the  field,  tiie  boundaries  of  such 
moiety  might  be  ascertained  and  defined ;  for  an 
account  nnd  payment  of  all  rents  received  by  the 
defendant  Richard  Williams  and  his  wlf^  or  either 
of  them,  in  respect  ot  the  field,  which  relief  how- 
ever was  altimately  waived ;  that  the  right  of  the 
several  parties  in  the  field  might  be  ascertained  snd 
declared,  and  that  the  defendants  or  one  of  them 
mittht  pay  the  costs  of  the  suit. 

The  defendants,  by  their  answer,  denied  that  the 
field  in  question  ever  formed  part  of  ihe  Phu  Ucha 
Esute.  miey  stated  that  it  was  indnded  in  the 
Tyntwyll  EsUte,  to  which  esUte  the  defendanU, 
Richard  Williams  and  his  wife,  claimed  to  be  en- 
titled since  the  year  1846,  from  which  time,  as  they 
alleged,  the  rent  had  been  regularly  paid  to  them  tor 
the  whole  estate.  That  in  1882  predecessor  in 
title  of  the  d^endants,  Richard  Williams  and  his 
wife,  to  the  Tyntwyll  EsUte,  brought  an  action  of 
ejectment  against  the  then  occupier  and  tenant  of 
the  estate,  and  recovered  possesrion  of  It,  indndiog 
Uie  entirety  of  the  field  In  question,  and  ever  since 


the  owners  of  the  estate  had  been  in  uDdittarbed 
possession  of  the  rents  and  profits  of  the  whole  of 
the  field.  They  denied  tbat  either  the  tensnt  of  die 
field  or  any  other  person  had  ever  paid  rent  for  the 
field  to  the  owner  of  the  Plas  Ucha  Estate;  bat 
they  stated  (in  the  ninth  paragraph  of  their  onswar) 
that  some  of  the  former  tenants  had  for  fifty  yeus 
and  upwards  made  certun  payments  to  the  plun- 
tiffs,  or  their  ancestors  in  titie,  of  an  annual  sum  of 
40f.,  which  (aa  tbey  believed)  was  payable  oti  of 
or  charged  upon  the  whole  of  thdr  property  sfi 
Nequii  (and  not  out  of  or  upon  the  said  field  in 
ticular),  to  or  in  favour  of  the  pl^ntiffs  ot  their 
ancestors  by  way  of  equality  or  exchange,  on  the 
occasion  of  "certain  exchanges  of  land  eflectsd 
many  years  ago,  between  their  predecessors  in  titl^ 
and  the  [Mredeoessors  in  title  of  the  pliuntiffs-,*  bat 
they  said  that  such  payments  were  not  made  hi 
respect  of  rent  or  otherwise  in  respect  of  tiie  field 
question,  but  simply  by  w«r     rentcharge,  or  qut 
rent  on  the  whole  of  tiM  Bequis  estates,  as  by  the 
receipts  given  for  the  same  was  so  expiessed  to  be 
made. 

The  remaining  facts  of  the  case  will  he  found  in 
the  judgment  belowl. 

Fry,  Q.  C.  and  Coztns  Hardg,  for  the  plaintiffl, 
submitted  Aat  they  had  clearfy,  by  Uie  pleadings, 
established  their  claim  to  an  undivided  oKuetT  of 
the  field,  'nwir  title  commenced  with  tbe  deed 
executed  in  Dec.  1672,  and  had  continued  uninter- 
rupted down  to  present  time.  The  rent  rolls  of  the 
Nequis  estate,  which  were  proved  to  be  in  the 
handwriting  of  the  former  stewards  of  the  proper^, 
showed  tbat  rent  for  the  field  had  been  contisB- 
ously  paid  to  tiie  agents  of  the  plaintiff's  prede- 
cessors in  titie.  In  one  of  the  books  relating  to 
the  eatate,  there  was  an  entry  proved  to  be  in  tte 
huidwriting  of  the  solicitor  and  agent  (since  oe- 
ceased),  of  a  inedeoessor  in  title  of  tiie  plaintiffi, 
to  the  effect  that  Robert  RobertsTone  of  tbe  prede- 
cessorsin  title),  had  one-half  of  "Wneglodd  FudM," 
In  fact,  tbe  whole  <tf  the  evidence  as  to  the  plain- 
tir«  title  was  indiaputaUe.  (Tb^y  were  atoppBdhr 
theoonrti) 

<M&rm»^tna»fQ,C^aiiA  WiBiamt^oi  theOoB- 
mon  Law  Bar^  for  tJie  defendants,  objected  to  (he 
evidence  adduced  by  the  pUlntiflFs.  Mereentriesin 
the  rent  roils  by  third  parties  since  dead,  without 
showing  whether  such  entries  were  made  oontem- 
poraneously  with  tbe  events  of  which  they  spoka, 
or  in  the  due  course  of  business,  or  against  the  ia- 
teiest  <rf  the  persons  making  theei^  wen  insdnit- 
slUe. 

Price  T  Lord  Torrington,  1  Sm.  L.  C.  290; 
Ouiram  v.  Moretmod,  5  T.  B.  121 ; 
Poole  V.  Dieo*.  1  Bing.  N-  8.  649 ; 
ChanAett  v-  jSernaxoni,  1  Tyrw  3iS;  In  error, 
4  Ibid.  531. 

The  plaintiffs  had  also  tendered  as  evideose  in 
port  of  their  case  the  tithe  commutation  maps, 
these  were  no  evidence  unless  it  could  be  pro' 
that  all  tbe  requirements  of  the  Tithe  CommnUf 
Acts  C6  £  7  Will.  4  c  71,  ss.  60,  61,  63,  64 ; 
7  Will.  4  &  1  Vict  c  69,  s.  3),  had  been  stri 
observed.  They  farther  contended  that  tbe  cow 
had  no  jurisdiction  to  entertain  the  suit.  It  *i 
asked  under  the  colour  of  a  bill  filed  ostensibly  A 
a  partition  to  decide  upon  a  disputed  legal  titli 
The  court  had  no  power  to  do  so. 

Baring  v.  Xash,  1  Yes.  A  B.  551 ;  . 

Blade  v.  Barlow,  L.  Bep.  7  Eq,  296 ;  20  L.  T.  Bs| 
N.  S.  XO; 

The  BUhop  of  Ely  v.  £mrwJL  Bnnb.  322. 
The  bill  came  witiiin  Sir  John  Bolt's  Act  (S5 1 1 
Vict  c.  42),  B.  4,  as  an  ejectment  bUl,  and  ongh^  I 
accordance  with  the  antnorities,  to  be  retained  * 

21s    *  TOff^l^^^^g*^'^'' 

so  advised,  to  ont^  an  sctiMi «  ui& 


Jmi.  8,  wn.1 
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Potter  T.  Walter,  2  De  G.  &  Sm.  418 ; 
Boltoti  V.  Bolton,  L.  Bep.  7  Eq.  298. 

S.  C.  Palmir  appeared  foe  oUier  parties. 

The  YioB-CsixcBLLOB.— I  will  not  trouble  yon 
Mr.  Vry  to  reply.  The  principal  question  in  this 
cue  is  that  of  jurisdiction.  It  was  sold  that  the 
court  ought  not  to  entertain  this  suit,  because  there 
is  a  dispute  as  to  the  Utle,  and  two  recent  decisions 
bare  been  referred  to,  which  are,  no  doubt,  cases  of 
Importance.  They  ate  authorities,  howerer,  which 
it  U  ^aia  from  the  argument  in  Uie  i»eseDt  case, 
may  be  very  easilj  misunderstood.  In  the  case 
of  Bollmt  r.  BoUon  (ubi  (v/r.),  the  main  purpose 
vas  not  a  partition,  but  the  establiahment  of  the 
plaintifTs  title  upon  the  construction  of  a  wilL 
It  was  the  case  of  a  bill  filed  by  a  person 
oat  of  the  posseesloa  of  the  property;  and  the 
object  of  the  suit  was  to  zecovw  tlie  possession. 
That  being  so,  it  ai^iears  that  a  bill  in 
equity  for  a  partition,  ought  not  to  be  made  a 
means  of  trying  a  title,  which  should  properly  be 
tried  at  law.  In  the  same  way,  in  the  case  of  Slade 
w.  Barbw(ubi  tup.\  which  came  before  James,  V.C, 
he  took  exacUy  that  rlew.  He  treated  that  case  as 
I  did  that  of  BoUon  t.  BoJton,  and  as  Lords  Jus- 
tises  treated  it — as  a  case  in  which,  under  colourof  a 
bill  fat  a  partition,  what  was  sought  was  to  esta- 
blish a  title  to  the  property,  of  which  the  plaintiff 
was  out  of  the  poesession.  In  the  present  case  the 
circumstances  of  the  property  are  peculiar.  In  this, 
ma  in  all  other  cases,  the  plaintiffs  on  a  bill  for  a 

Sxtition  must  prore  tlieir  title  to  the  un- 
rided  port  of  that  property  which  they  seek 
to  have  dlrided.  There  is  no  such  role,  so 
far  as  I  am  aware,  as  that  a  bill  for  a  parti- 
tion cannot  be  main  tuned,  if  a  defendant  denies 
the  plaintiff's  title,  and  the  title  is  purely  a  legal 
one.  I  never  heard  such  a  rule  laid  down  anywhere. 
Ko  doubt  the  title  must  be  proved ;  but  even  where 
«  plaintiff  has  come  for  a  partition,  and  has  not  at 
once  succeeded  in  proving  his  title,  this  court  has 
given  him  an  opportunity  of  prodncmg  further  evi- 
dence of  it,  without  sending  him  to  a  court  of  law. 
In  the  case  of  Baring  r.  Natk  (ubi  n^.)  Sir  Thomas 
Fiomer,  at  the  end  <»  a  judgment  of  great  research, 
and  with  which  he  took  extreme  pains,  says, 
"Where  the  legal  title  Is  under  suspicious  cir- 
comstances,  a  court  of  equity  may  well  pause 
in  directing  partition,  but  if  the  title  is  clear 
a  partition  is  a  matter  of  right ;  and  it  is  ex- 
pressly stated  in  Parker  y.  Gerard,  Ambler  286, 
that  there  is  no  instance  of  not  succeeding  in 
■nch  a  bill,  but  where  there  is  not  pnxrf  of  title  in 
the  pUntiff ;  and  in  the  case  of  CartonoAf  r.  Lord 
JSsfA,  the  court  gare  leave  and  time  for  ue  ^ntill 
to  make  out  his  title."  Of  course,  if  a  title  cannot 
be  made  out,  the  right  to  the  partition  must  fail 
entirely.  The  question,  therefore,  in  the  present 
case  is  this  ;  The  bill  in  this  suit  is  one,  primarily, 
for  a  partitiou.  The  great  object  of  the  suit  is  the 
partition ;  and  the  reason  for  wishing  to  effect  that 
object,  is  the  increased  value  of  the  property,  in 
consequence  of  the  discovery  of  some  minerals 
below  the  land.  That  being  so— the  prime  object 
of  the  suit  being  the  partition  of  the  property, 
and  the  establishment  of  the  title  to  it  being 
only  incidental  to  tho  partition — the  question 
whudi  this  court  baa  to  consider  is,  whether 
these  pluntiSs  have  established  their  titie  to  an 
nxtdivided  moie^  of  this  small  dose  of  land  ?  Hie 
tarcumstances  of  the  case  are,  as  I  have  said,  very 
peculiar.  The  plaintiffs  have  gone  very  far  back 
m  proving  this  titie.  Upon  a  review  of  the  whole 
of  thdr  evidence  as  contrasted  with  that  of  the 
defendants,  who  deny  the  titie  at  the  pUtintifls,  it 
Menu  to  nu^  certablj,  that  the  pluntifCg  hare 
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proved  their  titie  very  clearJy  indeed.  To  begin 
with  their  deeds.  The  first  is  a  deed  dated  so  long 
ago  as  1672.  The  close  of  land  in  question,  is,  by 
its  proper  name,  included  in  tiieif  conveyance,  and 
was  conveyed  to  that  family  tii.-ough  whom  the 
plaintiffs  derive  their  titie.  The  n3xt  deed  is  a  deed 
of  1730.  Id  that  deed  the  close  of  land  is  given 
very  clearly  mentioned.  But  it  is  mentioned  with 
this  peculiarity :  being  mere  land,  it  is  nevertheless 
spoken  of  as,  and  call^,  *'  all  that  other  messuage 
or  tenement  commonly  called  or  known  bpr  the 
name  of  Gwengtoed  vadock.  now  or  late  in  the 
tenure,  possession  or  occupation  of  Robert  WiUiams, 
at  or  under  the  yearly  rent  at  II.  10s."  It  has  been 
furly  enough  argued  that  there  is  no  meesooge  upon 
this  close  of  land,  and  the  words  "messuage  or 
tenement "  are  not  a  proper  description  of  a  close  of 
land  containing  four  acres.  But  looking  at  all  the 
other  circumstances  of  the  case,  I  have  not  the 
slightest  doubt  that  the  parcel  there  described  is  tiie 
identical  close  of  land  now  in  question.  It  is  to  be 
observed  that  although  the  description  contains  the 
woi^  "  messuage,"  there  is  also  the  word  "  tene- 
ment." That  word  clearly  is,  I  think,  enough 
to  signify  the  land,  without  any  messuage  at 
all  upon  it.  Moreover  this  estate  passed  in 
the  beginning  of  the  I8th  century,  about  one  hun- 
dred and  thirty  years  ago,  by  marriage  to  the  family 
of  the  Giffards.  A  member  of  that  family,  Peter 
Giffard,  through  whom  the  plaintiffs  claim,  married 
an  heiress  of  the  name  of  Roberts,  who  was  entitled 
to  this  land.  The  title  is,  therefore,  traced  down.  The 
property  remained  in  the  family  ;  and  they,  not 
being  obliged  to  mortgage  the  land,  no  other  title 
deed  occurs,  until  a  comparatively  recent  period. 
But  the  clear  and  important  evidence  in  this  case 
in  favour  of  the  plaintiffs,  is  the  proof  of  the  payment 
of  rent  for  tills  land  to  the  family  of  the  Giffards, 
and  the  fact  that  those  cluming  under  thera,  as  to 
one  undivided  moiety  of  this  close  of  land,  held 
it  as  tenants  in  common  with  the  owner  of  the 
neighbouring  estate.  As  to  the  whole  of  that  evi- 
dence^ however,  the  plaintiffs'  case  is  met  by  a 
denial  on  the  part  of  tiie  defendant  that  the  rent 
rolls  or  rentals  are  no  evidence  at  all.  Some  cases 
were  then  cited  which  really  have  nothing  to  do 
with  the  present  question,  beyond  this,  that  in 
Outram  V.  Morewood  (ubi  sup.),  a  case  before  Uie 
Court  of  Queen's  Bench,  in  which  entries  by  a 
tiiird  party— entries  made,  not  in  the  discharge  of 
any  duty,  but  simply  by  a  third  party — were  not 
admitted  to  be  legitimate  evidence.  In  that 
case  a  distinction  was  taken  between  entries 
by  a  third  person  deceased,  and  entries  by  a 
steward.  In  Starkie  on  Evidence  (vol.  1,  p.  32), 
which  is,  perhaps,  the  best  text-hook  on  the 
subject  of  the  Law  of  Evidence,  I  find  iu 
looking  at  his  statement  and  summary  of  the  case 
of  Oatram  r.  Morewood  that  he  says  this:  "In 
Oatram  v.  Mortwood  Lord  Kenyon  said  that, 
although  a  general  right  might  be  proved  by  tradl- 
ditionan  evidence,  a  particular  fact  could  not. 
There  the  question  was  whether  Cow  Close  had  been 
part  of  the  estate  o(  Sir  L  Zonch,  out  of  which  cer- 
tun  rents  and  coals  had  been  reserved ;  and  the 
court  held  that  the  fact  could  not  be  proved  \>j 
entj-iea  made  by  a  third  person,  deceased,  in  his 
books  of  receipts  of  rents  from  his  tenant,  such 
entries  being  considered  as  no  more  than  a 
declaration  <S  the  fact  by  such  third  person^ 
which  was  different  from  entries  by  a  steward, 
who  thereby  charged  himself  with  the  receipt 
of  money."  It  has  been  said,  although  I  think, 
with  no  very  great  force,  that  such  entries  not 
being  against  the  interest  of  the  person  making 
them  are  inadmissible.  The  fact  of  the  entries 
bdng  against  the  interest  oi  the  person  who  makes 
them  ii  sdd  to  be  the  cliDi9iait«iiH!ie^SiaQ@^«@n 
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cndttdUtv,  and  esubtishes  them  aa  erldeoce.  Bat 
X  think  toat  is  not  CDtltelr  an  accorate  riev  of  the 
matter.  I  quite  assent,  howerer,  ai  other  jadges 
luire  aiBented,  to  the  statement  of  Hr.  Starkie,  at 
p.  347  of  the  same  Tolume.  He  there  says  this : — 
"It  may,  howeTcr,  he  obserred  that  the  considera- 
tion  that  the  eottj-  was  made  in  the  course  of  dis- 
charging a  profesdoaal  or  official  duty,  or  erea  in 
tiw  oraioaiy  comrae  of  budneis  in  wliich  the  party 
was  engaged,  seems  both  in  feason,  and  upon  the 
authorities,  to  aflFord  a  much  safer  varrant  for  giving 
credit  to  such  eridence,  than  is  supplied  by  the 
consideration  that  the  entry  or  declaration  might 
possitdj  have  been  used  to  the  prejadice  of  the 
party,  &e.  Lord  Hardwick,  In  Mamtwag  r.  Lech- 
nun,  1  Atk.468,  speaking  of  vhat  is  evidence,  says : 
— "Where  there  are  old  rentals,  and  bailiffs  have  ad- 
mitted money  received  by  them,  those  rentals  are 
evidence  of  the  payment,  becaose  no  other  can  be 
had."  Therefore,  in  my  opinion,  all  the  objec- 
tions to  the  reception  <^  these  rentaJa  as 
evidence  in  this  case  are  enUrsly  unfounded. 
I  should  not  have  noticed  the  anthtMnties  upon  that 
part  of  the  case  if  it  had  not  been  that  so  much 
stress  was  laid,  and  the  case  so  strongly  pressed 
upon  them,  by  Mr.  Morgan.  I  think,  however, 
Uat  he  has,  to  say  the  least,  been  obliged,  for  the 
purpose  of  his  argument^  to  employ  them  in  a  vay 
la  which  they  cadnot  leptimaMy  be  used.  Then, 
looking  at  these  recitals  themselves,  they  extend 
over  the  greater  part  of  a  century  and  a  half  ;  and 
leave  to  my  mind  not  the  sllghteat  doubt  that  the 
rent,  the  payment  of  which  they  purport  to  show, 
was  paid  to  the  owners  of  the  Plas-Ucha  estate,  in 
respect  of  this  particular  close  of  land.  That 
alone  would  be  enmgh  to  establish  clearly,  to  my 
satisfaction,  the  claim  of  the  pl^utiffs.  But  when 
I  look  at  the  case  set  up  by  the  defendants,  that  of 
the  plaintifFs  is,  I  think,  greatly  strengthened. 
Tha  defendants  cannot  deny  that  rent  has  been 
paid ;  and  they  cannot  deny  that  rent  has  been 
paid  by  tenants.  Id  thdr  answer  they  affect 
to  say  that  the  rent,  which,  according  to  the 
entii^  has  been  paid  for  more  than  a  century  and 
a  half,  and  was  probably  paid  before  that^  was 
nid  in  respect  of  rent  due  for  equality  upon 
the  occasion  of  certain  exchanges.  That  is  deli- 
berate and  distinctly  stated  in  their  answer, 
Now  the  defmdant's  case  upon  that  completely 
Iffoke  down ;  indeed,  I  think  that  statement  was 
not  even  mentioned  by  Hr.  Moigan  in  his  argu- 
ment. But  it  is  impossible  to  get  over  it. 
Three  receipts  were  produced  from  the  cus- 
tody of  the  defendants,  but  they  totally  con- 
tradict their  case.  Those  receipts  are  ordinary 
receipts  for  rent,  such  as  are  given  to  a  tenant 
upon  a  ^vper  payment  hy  the  proper  hand  to 
recdve  the  rent  it  seems  to  me  unnecessary  to 
go  minutely  through  the  other  parts  of  the  case,  but 
they  also  strengthen  that  of  the  plaintiffs.  It  must 
be  observed,  however,  that  in  tM  year  1838,  which 
is  now  thirty-one  years  ago,  and  more  than  thirty 
years  before  the  bill  in  this  suit  was  filed,  the  Tithe 
Commlisioncrs,  in  discharge  of  their  duties,  appor- 
tioned the  tithe  reutchaige  on  this  estate.  The 
statute  makes  the  entries  by  the  commissionere  in 
their  proceedings,  when  properly  verified,  evidence 
of  the  matters  therein  stated.  In  the  document 
produced,  and  authenticated  by  the  Tithe  Commis- 
aloners,  one  undivided  moiety  of  Uiia  very  close  of 
land  is  stated  as  part  of  the  proper^  in  respect  of 
whi<*  they  discharged  their  duty.  That  was,  how- 
ever, attempted  to  be  got  rid  of  in  this  way  :  it  was 
said  in  effect  that  the  predecessors  of  tJie  defendants, 
tiie  persons  who  oppose  the  title  of  the  plaintiffs, 
Ured  a  great  way  off  the  property  in  question,  that 
Oe  defendants  tiiemseives  now  live  twenty  miles 
from  It,  and  that  they  or  their  predecessors 


did  not  hear  of  the  commutetion,  and  pobably 
had  no  notice  of  it.    But  the  Act  at  Far 

llament  requires  these  things  to  Iw  done  not 
in  a  comer,  but  upon  notice,  in  all  the  most 
public  places,  so  that  it  is  impossible  to  treat  this- 
document  otherwise  thau  as  a  public  one,  and  as 
further  evidence  that  at  that  time  the  owner  of  the 
undivided  moiety  of  the  field  was  .  aware  of  the 
facts.  That  bdng  so,  it  appears  to  me  thri  the 
plaintiffs  have  established  their  title;  and,haviDg 
established  a  title  against  a  case  deliberately  set 
up  by  the  defendants  answer,  and  which  has  failed, 
this  case  does  not  come  within  the  ordinary  rule  as 
to  the  costs  of  a  partition  suit.  I  think,  therefore, 
that  the  pUintiffs  must  have  the  detdaraUau  which 
they  pray  for  by  their  bill— viz.,  tiiat  they  ai» 
entitled  to  an  undivided  moiety  of  the  field  called 
Wereglodd  Fudog,  and  there  must  be  a  decree  thtt 
the  partition  shall  l>e  made  of  the  field,  with  costs. 

Solicitors  for  the  phuntiff,  Jelm  Fbinr,  fatiiJa. 
Reaaa,  Newport,  Salop. 

Solidtors  for  the  defendants,  J.  WhtUkMH^ 
KmibeTt  and  JE^it^  for  Demt  and  Co.^  Nuneaton. 


V.  O.  ICAZJNa*  COUST. 

Bcported  b7  G.  T.  Edwasm,  Esq.,  B»rri«t«r-«t-I*». 

EauTUK.— In  the  rspon  of  Cox  t.  Zmid  and  Waitr  Gmpmv 
ILtnUtad),  anU,  p.  660,  the  cue  aUoded  to  I7  tke  vie*- 
CfaatioeUor  as  the  ^ighton  Directorjr  casa  wu  JUIkmn 
T.  Sarrod,  19  L.  T.  Bep.  N.  B.  629:  L.  Bep.  7  Eq.  STO; 
and  not  Kflly  t.  Morri*,  L.  B«p.  1  Sq.  697,  u  sMsd  in  ths 


report. 


Jtme  9,  14,  tmd  23,  and  Dec  10. 
Alum  v.  Boskbti^ 


Banhi^ti^—MifrUftm^hieenmmilhsprmium—NelM 
iiA$»queiUljf — Biaof  tide  not  r^utena—li  EUx.  c. 5. 

A  builder  hetviiM  beconu  baiJcnipl  and  eAtemded,  hi* 
vnele,  a  ptdtucan,  gave  notiea  to  the  on^Met  of  a 
deed  wherehy  all  toe  bankrvpCa  property,  real  a»d' 
pergonal,  was  cont>^ed  and  auigiied  to  kim  to  fears 
7oOL,  ibOL  prevUmh  paidy  and  SOU  exommd  («  be 
paid  at  the  date  qf  tka  died,  bearing  onfe  tigkkat 
metitk*  b^ort  (As  bcaJanqHaiy  and  thSre  wa$  obs  < 
biU  of  am.  The  bill  of  tale  mu  not  regiaUrtd,  ad 
no  notice  vas  given  to  aanone  {there  being  ttotni 
other  ineiwdfraiioerM)  imtii  a/ter  the  baakruptof.  TSnr 
were  no  aceowtU  to  thoto  the  adoance*  eitkar  in  tie 
bankrupfe  booke  or  in  any  doaanenU  of  the  mori- 
gaqte,  toko  was  not  a  literate  man,  bit  vao  noon  to 
leiuhiig  the  money,  although  no  one  saw  it  paie,  andie 
admitud  that  the  800L  mat  not  advanced  aa  ex/nmd 
by  the  deed.  On  the  queetions  toheiher  the  mmy  MS 
reallfi  adoaaced;  whether  the  abeolitte  conveyartce  ad 
auignment  wa*  an  act  of  banhvptq/t  and  ewa 
valid,  whether  it  woe  not  void  uTider  the  13  Eliz.  e.5 : 

Held,  on  the  evidence,  that  there  wat  no  proof  that  it 
toai  not  advanced;   that  the 
Alton  V.  UaiTison,  L.  Sep.  4  Ch.  App.  623  ;  90/:  r. 
&p.  N.  &  100  ;  and  that  the  deed  wa$  a  good  did 
under  the  statute. 

This  bill  was  filed  by  Charles  Alien,  Bidiaid 
Wyles,  and  Charles  Hodgkin,  creditors*  assignees  of 
EUas  Bennett,  against  Ciiarles  Btmnett,  uncle  of 
Ellas  Bennett,  for  the  delivery  up  and  caneellatiaa 
as  Toid,  of  an  indenture  of  mortgage  dated  the22ad 
Feb.  1865,  and  to  restrain  the  defendant  from 
dealing  with  or  acting  on  the  mortgage;  tb* 
question  being,  whether  such  indenture  was  not 
by  reason  of  its  comprising  the  whole  property  of 
the  said  Elias  Bennett,  an  act  of  bankruptcy ;  an^ 
as  being  concealed  until  subsequently  to  sudbi bank- 
ruptcy, void  aa  against  creditors  as  a  fraudulent 

f reference  under  the  sUtute^   In  July  186^  El>» 
loonett  carried  oa  businesa^^a^  _hriAmaker  at 
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Jut.  8,  MIL] 


THE  LAW  TIMBS  SEP0S1S.—YA  zxl,  N.&-679 


fitttngbourn^  Keat,  and  on  the  20th  of  that  month 
wu  ^jodicated  a  Imnkrapt,  and  on  the  17th  Aug. 
the  plafntifFs  were  chosen  creditors'  aaaigoees. 

Hie  bill  allied  that  at  the  date  of  hia  banlt- 
Toptcy,  Eliai  Bonaett  waa  possesaed  of  conaldcrable 
irmhold  and  leaaebold  property  near  Sittioghonme, 
subject  to  mortgagea,  executed  prior  to  July 
1866,  to  varioua  persona,  sach  property  being  that 
'deacribed  in  the  uleged  mortgage  of  the  22Dd  Feb. 
1866.  That  Eliaa  Bonnett  nerer  inrreodered  on  his 
bankmptcy,  and  had  absconded ;  and,  on  the  4th 
Aug.  1866,  the  following  notice  wa«  Nired  on  tbie 
iHpeetiTe  solidttm  of  the  mortg^^ : 

To  tU  whom  it  mnr  ocmeeni.  I  do  barolir  nre  voa 
■otiM  thai,  bf  an  indeatore  beubig  d&te  the  22iid  Feb. 
Ul^  EUu  Brnmatt,  of  Mfltoa  and  Sittliiffboiinie,  la  the 
■eonatr  of  Kent>_biiud«r  ud  briokkjer,  oomtaad  to  me  all 
tiw  Iraebold  aoa  Ieu«hold  hareditanHota  of  bim,  the  nid 
Siu  Bonaett,  and  daoribed  and  referred  to  in  the  same 
Miwl III i.  fill  Biiiiiiiliig  hi  me, myexeoatora,  adminlatratora, 
aartiMteaa,  tha  biibi  of  TBULand  latonat,*!  tJiaratn  maii- 
tewd.  iMad  {his4tli  Aag.,  1800.     Cxuuw  Bovsan. 

Tbat  this  notice  was  the  first  intimation  to  the 
mntgaseea  of  the  mortg^  and  not  recetred  till 
flfleen  days  afior  the  l»nkrupt<^ ;  and  that  snbae- 
■qoently-  to  the  plaintiiEa'  appointment  as  anlgneea 
a  like  notice  was  earred  on  their  suUdtors,  Measra. 
frail  and  Son,  who,  on  the  30th  Aug.,  applied  to 
the  defendant  for  a  copy  of  the  deed,  which  they  re- 
o^red  from  his  abators,  Hesars.  DnfBdd  and 
Bn^.  This  deed  was  made  between  Elias  Bon- 
nett, of  the  one  part,  and  tlie  defendant  of  the  other 
part,  and  was  dated  the  22od  Feb.  1865.  After 
fecitiDg  tbat  Elias  Bonnett  was  indebted  to  the 
defendant  in  450/.,  and  had  occasion  for  a  fnrther 
adraoce  of  800^  it  was  witnessed  that  In  consider- 
ation  of  those  mins,  46<M.  dBe^  and  SOOl.  to  the  said 
iilias  Bonnett  by  the  defendant  paid  on  the  exe* 
cutioo  thereof,  the  receipt  whereof  was  thereby 
Aekaowledged,  the  said  Eltas  Bonnett  directed, 
limited,  and  appointed,  and  granted  and  con- 
Tej^ed  unto  the  defendant  and'  hia  heirs,  cer- 
tain freehold  property,  particalarly  described,  to 
hold  to  the  defendant  and  hia  heirs,  to  the 
Onb^  proper  nse  and  behoof  (tf  him,  his  heirs 
Mad  assigns  for  erer,  subject,  nevertheless,  to 
the  aereral  mortgagee  then  exiating  thereon, 
and  (he  proiiao  for  redemption.  And  it  was  farther 
witneaaed  tbat  for  tlie  consideration  afores^d,  the 
said  Eliaa  Bonnett  bargained,  sold,  demised,  and 
tnnsfened  to  the  defendant,  hia  ezecatora,  adminie- 
traton^  and  asaigna,  certain  leas^olda  and  all  other 
(if  any)  leaseholds,  meaauages,  and  tenements  and 
nereditaments  of  hhn  the  said  Elias  Bonnett,  situate 
in  Sittingbounie  or  Milton  aforesaid,  or  elaewbere, 
to  hold  the  same  to  the  defendant,  his  executors, 
administrators,  and  asaigna,  aubject  nererthelesa  to 
■any  mortgage  or  mw^gea  then  affecting  the  aanie, 
and  the  ivoriso  for  redemption.  There  was  then  a 
farther  witnessing  part  ass^ining  to  the  defendant 
all  the  baokrupt's  stock-in-trade,  household  goods, 
■chattels,  and  effects,  and  personal  estate  in  Sitting- 
boome,  Milton,  or  elsewhere,  then  belonging  to 
iiim,  or  which  might  thereafter  be  acquired,  and  all 
-debts  then  and  thereafter  to  become  due  to  him,  in 
the  nsoal  form.  At  the  foot  of  the  deed  was  this 
nceipt: 

I  do  hewihy  aalcnowleiln  that  <m  tba  day  and  Tear  flrat 
abon  writtaa  I  inw  Jwtir  and  tndjr  indalM  to  the  abovfr 
namad  Clwlaa  Bonnatt  In  tha  aom  of  4S0L,  and  that  I  bare 
tUm  day  reoaivfld  of  him  tha  faitbersani  of  3001.,  the  con- 
iWwratlon  EaonaT  abon  •qnssed,  to  be  paid  to  me  on  the 
^nsatiOB  hanoL 

Elus  Bohmett.  j 

WUneca,  'W.  J.  Bratj. 

The  bill  then  alleged  that,  in  conaequence  of  thia 
deed  not  haTing  been  heard  of,  and  no  notice  to 
frfor  mortgageaa  giTtn  until  after  the  bankmptey, 
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nor  any  rtferenee  made  to  It  by  the  hankrapt  when 
he  effected  loans  upon  deeds  of  sabseqnent  date, 
and  the  said  Elias  Bonnett  having  left  his  home 
several  days  before  his  adjudication,  the  plaintiffs 
solicitors  made  inquiries  respecting  the  defendant, 
and  ascertained  that  he  Icept  a  pabiic-hoase  at 
Margaretting,  in  Essex,  farmed  a  small  piece  irf  land, 
and  dealt  in  hay  and  straw ;  that  he  was  the  uncle 
of  the  bankrupt,  and  not  a  man  of  means  or  poaitioa 
to  lend  such  a  sum  as  750/. ;  that,  upon  this,  the 
defendant  was  aummoned  before  the  Bankruptcy 
Court,  and  examined  on  the  5th  Dec  1866  on  oath, 
when  he  atated  that  for  fourteen  or  fifteen  years 
past  he  had  been  in  the  habit  of  lending  peo]^ 
money,  and  had  had  a  great  deal  of  business  with  the 
bankrupt,  who  owed  him  460JL  before  Feb.  1866,  lent 
on  different  occasions,  never  more  than  1002.  at  a 
time,  but  he  could  refer  to  no  accounts,  nor  glre  any 
other  details. 

The  defendant  alleged  tbatinFeb.  1865, the  bank- 
rupt gave  him  a  bill  of  sale^  but  nothing  was  done 
under  it,  nor  was  it  registered,  and  he  admitted 
tbat  no  indifferent  party  ever  saw  him  lend  money 
to  the  bankrupt,  and  that  not  more  than  three 
weeks  elapsed  between  the  bill  of  sale  and  the 
mortgage.  That  he  could  not  tell  how  much  be 
paid  the  bankrupt  when  the  bill  of  sale  was  deli- 
vered, but  admitted  that  he  did  not  pay  SOOi  on  the 
execution  of  the  mortgage,  although  the  receipt  wae 
to  that  effect.  He  professed  himself  unable  to  say 
whether  he  advanced  any  numey  to  the  bankrupt 
since  Feb.  1865,  but  he  alleged  that  Elias  Bonnett 
had  paid  him  for  interest  on  the  mortgage,  14^  at 
Christmas  18G5,  and  8^  in  May  1866,  but  kept  no 
account  and  gave  no  rec^pt  to  the  bankrupt,  and 
admitted  that  he  never  received  any  money'  for 
interest  on  the  old  debts.  The  bill  then  charged 
that  the  deed  was  entered  into  with  a  view  to 
defraud  creditors,  tbat  the  defendant  was  a  person  of 
small  means  and  never  possessed  the  money  which 
he  alleged  be  had  advanced,  and  that  at  the  time 
of  the  making  the  indenture  no  valuable  considera- 
tion passed  between  the  parties,  and  that  either  the 
alleged  debt  never  existed,  or,  if  it  did,  it  was  a 
fraMiUent  prefermce,  and  in  either  case  void,  and 
as  compiisiog  all  the  bankrupt's  property  a^  vmd 
as  an  act  of  bankruptcy,  as  putting  it  into  the 
defeoi'ant's  power  at  any  time  to  stop  the  trading 
of  the  said  BUas  Bonnett^  and  never  registered  under 
the  Bills  of  Sale  Act,  and  therefore  void  as  against 
the  plaintiffs. 

The  defendant  by  his  answer  admitting  the  bank- 
ruptcy and  the  m^n  facts,  stated  that  he  always 
believed  Elias  Bonnett  to  be  a  man  of  credit,  and 
was  told  by  him  and  believed  that  at  the  date  of  the 
defendant's  mortgage  tbe  dee<ls  relating  to  his 
property  were  deposited  with  his  bankers,  as  the 
defendant  believed,  to  secure  current  accounts,  or 
temporary  advancei,  but  he  was  unable  to  set  forth 
the  facts  and  dates  of  any  mortgages,  or  to  whom, 
except  tbat  tSter  the  bankruptcy  he  was  told  by 
Mr.  Hills  that  clients  of  hia  held  mortgages  on  the 
property,  and  had  refused  further  applications  for 
advances,  and  ^at  he,  the  defendant,  had  no  notice 
of  any  mortgages  previous  to  the  bankruptcy,  and 
he  submitted  that  his  mortgage  was  prior  to  all 
equitable  Incumbrances  of  snbsequent  date.  Tbat 
believing  him  to  be  a  man  of  substance,  he  aaaisted 
him  from  time  to  time,  and  did  not  register  the  blU 
of  sale,  fearing  that  Eliaa  Bonnctt'a  credit  might 
suffer.  That  he  first  knew  of  the  bankruptcy 
on  the  SIst  July  1866,  which  surprised  him; 
but,  being  ignorant  what  persons  claimed  charges 
on  the  property,  be  left  it  to  his  solicitors 
to  realise  bis  security.  That  the  deed  cor- 
rectly stated  the  consideration  for  the  mortgage 
and  that  the  defendant  was  the  owner  of  freehold 
copyhold  P«>P«ty^iJf^i3'?,©b?3§!^'* 
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farmed ;  that  he  was  much  embarniMed  hy  the 
examination  in  bankruptcy,  having  no  booki  or 
papers  to  refreah  his  memory,  and  no  cony  of  auch 
examinttlon  had  beea  famiahed  to  him.  The 
anawer  then  denied  the  Intention  to  defraud  cre- 
ditors, and  alleged  hia  relationship  to  the  bank- 
rapt  as  tfae'reoaoR  for  hia  advRncea,  and  that 
valuable  consideration  passed  to  the  amount  of  750/. 
in  16C4,  in  three  sums  of  SOI.  each,  and  stuteO  rnrious 
items  advanced,  making  up  the  full  anm.  The  de- 
fendant was  a  man  of  ve^  little  education,  not  la 
the  habit  of  keeping  acconnta,  and  had  no  banker ; 
tiiat  the  deed  being  executed  eighteen  months  before 
tiie  bankruptcy  was  not  void,  and  that  the  mort- 
gage was  not  registered,  but  vaa  not  therefore  void. 
The  evidence  of  the  plainttffa  was  that  they  could 
not  discover  by  the  bankrupt's  piq>ers  (be  having 
taken  some  with  him)  anything  respecting  the 
defendant's  advances,  fliat  the  value  the  bank- 
nipt'a  propertjr  wa«  11,000JL  and  his  debU  liflOQL 
Mr.  HuU  denied  giving  the  defendant  informa- 
tion aa  to  the  mortgages,  and  there  was  evi- 
dence of  the  defendant's  wast  of  means,  and 
affidavits  of  the  bankrupt's  clerks,  swearing  that 
they  knew  nothing  of  advancea  by  the  defendant 
On  the  other  hand,  the  bankrupt's  solicitor  verified 
the  execution  of  the  deed,  but  admitted  that  he  aaw 
no  money  pass,  but  believed  tbe  transaction  to  be 
bona  Jide^  the  full  effect  of  not  giving  notice  being 
explained  to  the  defendant,  and  giving  the  same 
reason  for  not  registering.  Xhia  affidavit  spoke  in 
favonr  of  the  defendant,  and  there  were  others  to 
the  same  effect ;  and  in  his  own  afl^vit  the  defen- 
dant stated  his  unincumbered  property  as  worth 
166S£,  the  gross  returns  of  hia  business  being  100/. 
per  month,  and  he  in  other  rejects  verified  his 
■niwer. 

GlasBe,  Q.C.,  Biggin$,  and  CAiifS,  for  tbe  pUin- 
titfa,  contended  that  the  whole  case  was  fraught 
with  suspicion,  and  there  was  no  evidence  what- 
ever to  pove  ^e  advancea,  except  the  defendant's 
unsupported  statement  i  whereas  the  negative  tes- 
timony was  veryatrong,  and  there  was  admission 
of  the  non<advance  of  the  SOO/.  at  the  date  of  the 
deed.  Tbe  deed  itself  waa  an  act  of  bankruptcy ; 
bnt,  not  depending  upon  thal^  it  was  void  aa 
agaiuat  the  plaintiffs  aa  coatiary  to  the  statute  of 
Elizabeth : 

Ex  parte  Bailetj,  3  Do  G.  M.  AQ.S42; 

Mercer  v.  Peterton,  L.  Bep.  S  Ex.  309;  18  L.  T. 
Kep.N.  8.30; 

Ke€ty  V.  Mariia,  16  W.  B.  432 ; 

Ex  parte  Sparrotv,  2  De  G.  M.  A  G.  907  : 

£g  parte  Taylor,  5  De  O.  M.  A  G.  382 ; 
Next  there  was  fraud  in  law,  bring  an  assignment 
CS  his  solvency : 

Booper  v.  Smitiv,  1 W.  Bl.  441 ; 

Woodkouae  v.  Murray,  L.  Bep.  3  Q.  B.  689 ;  19 
L.T.  Bep.  N.  S.  570; 

Oraham  v.  Chapman,  12  C.  B.  85 ; 

Ex  paHt  Ftmley,  L.  Sep.  3  Ch.  App.  519,  520. 
On  the  evidence  it  was  dear  that  the  whole  trana- 
aotim  wae  ooUusiTa^  and  had  no  foundatkn  in  fact. 

Cotton,  Q.  C,  and  Evaitty  for  the  defeodaot,  in* 
sisted  that  tbe  transaction  was  bona  Jide^  and  the 
defendant  waa  aa  ignorant  of  the  real  state  of  tbe 
bankrupt's  affairs  as  the  other  parties.  There  was 
no  trace  of  collusion,  the  defendant  being  so  nearly 
connected  with  the  bankrupt,  and  being  imperfectly 
educated,  and  having  no  banker,  the  lending  of  his 
money  was  somewhat  irregularly  managed,  and  in 
the  case  of  the  bankrupt  he  was  leas  ptuticular,  as 
he  perfectly  trusted  him.  The  money  advances 
were  neceaaarily  confidential  matters,  but  the  accu- 
rity  was  reguhu-ly  effected,  and  the  solicitor  swore 
to  nis  belief  of  Its  bona  fidet.  Under  these  circum- 
•tances,  there  was  no  anthwity  to  show  that  the 
mortgage  was  void;  there  was  no  notice,  It  wu 


effected  more  than  a  year  before  the  bankruptcy, 
and  the  mortgage  waa  in  the  form  that  might  i»  ei- 
pected  to  secure  the  defendant,  and  was  prepared  by 
his  legal  ndrisera. 

6  Goo.  4,  e.  16,  s.  88. 

Tiercer  v,  Pe(e»wn  ; 

Ex  parte  Foxley  (ntp.) ; 

Ex  parte  Taylor  (mp.) ; 

Bx  parte  Sparrmo  (sup.) ; 

Lindrni  v.  Sharp,  7  Soott,  N.  a  790 ; 

aoodriclieT.Taylor,2I>e.  G.  J.  A  S.  140;  2H.*lf. 
383  ;  9L.  T.  Bep.  S.6M; 

Pmnetl  v.  BeynMs,  11  C.  B.  N.  3. 709 ; 

Bdl  V.  Simpson,  2  H.  ft  N.  410. 

Glam,  Q.  C,  in  reply, 
flblmea  v.  Turner,  3  E.  A  J.  99. 

Dec.  10.— The  Vice-Chakcbllor.— This  ia  a  bill 
filed  by  tlie  aaalgnees  in  bankruptcy  <d  EUas 
Bonnett,  who  became  bankrupt  on  the  20th  8^ 
1866,  for  the  purpose  of  setting  aside  a  deed 
executed  by  the  bankrupt  on  the  22nd  Feb.  1865, 
therefore  more  than  twelve  months  before  the  bank- 
ruptcy, in  favour  of  the  defendant.   The  bankrupt 
bad  for  some  years  previously  to  hia  banlonipby, 
carried  on  tbe  business  of  a  builder  and  brickmakeiv 
at  Milton,  near  Sittingbourne,  in  Kent.   Tbe  deed 
sought  to  be  impeached  waa  in  effect  a  conveyance 
and  aaaignment  of  ail  the  freehold,  leasehold,  and 
personal  estate  of  the  bankrupt  to  the  defendant, 
who  ia  his  uncle,  in  conaideratioii  of  the  sum  <tf 
450i^,  Btated  to  have  been  owing  to  the  defendant  tat 
previous  advances,  and  at  the  further  sum  of  300/. 
stated  to  have  been  advanced  before  tbe  exeenttoa 
of  the  deed.   [The  Vice-Chancellor  referred  to  the 
deed.]   The  plaintiffs  seek  to  set  aside  the  deed  oa 
two  grounds:  First,  on  the  ground  tliat  no  con* 
aid^tion  whatever  waa  paid  for  it,  bnt  that  tbe 
alleged  debt  of  iSOL  was  a  mere  pretence,  and  the 
alleged  payment  of  the  300^  on  tlie  execution  of 
the  deed  a  mere  fraudulent  pretence,  and  that 
tbe  deed  was,  in  fact,  executed  for  the  purpose 
of   d^rauding  the  creditors  of  the  bankrupt; 
and   secondly,  on   the   ground  that  the  deed 
even  if  a  consideration  was  given  for  it,  bong  a 
conveyance  and  assignment  of  all  the  bankrupt's 
property  to  one  creditor  to  tbe  exclusion  of  the 
rest,  neceesarily  had  tbe  effect  of  depriving  bin  ol 
the  means  of  carrying  on  his  trade,  and  waa,  thsie- 
fore,  not  only  an  act  of  bankruptcy,  but  waa  abao- 
lutely  void  againat  the  creditors  under  the  statute 
13  Etiz.  c.  5.    [The  Vice-Chancellor  then  referred 
to  the  allegati(H>s  in  the  bill,  the  defendant's 
answer,  and  the  afiidavita.]   Upon  this  eridcnoe  it 
ia  impossible  that  I  can  come  to  the  conclodon  that 
the  money  was  never  adranced  by  the  defoidaot  to 
the  bankrupt.  There  is  notiiing  to  support  A> 
plaintiff's  case  on  this  point  beyond  the  euggcstiiMt 
that  the  defendant  waa  at  the  time  of  tiie  trans- 
action a  person  of  no  means,  and  not  in  a  situation 
to  make  advances  to  tiie  bankrupt.  It  is  well  knon 
that  persons  in  the  class  of  life  of  the  ddMidaot 
frequently  carry  money  to  a  large  amount  abnt 
them,  and  d^l  with  it  in  a  very  irregular  manaff. 
I  have  no  doubt  whatever  of  tbe  sutetantial  tram 
of  the  defendant's  statements  aa  to  the  advaBOei. 
It  is  not  necessary  to  come  to  the  conclnsioD  that 
the  precise  aums  stated  in  the  deed  were  adranced. 
The  amount  due  upon  the  deed  may  be  the  subject  of 
inquiry  on  some  other  occasion,  or  in  some  other  |»o- 
oeedings.  Tbe  plaintiffs  have  nndertaken  toprovettaat 
no  money  whatever  waa  advanced  by  the  defendse^ 
and  that  I  am  of  t^inion  they  have  entirely 
to  do.  Upon  tbe  second  objection  to  the  deed, 
that,  even  assuming  a  c«Hisiderati(»i  to  have  been 
proved,  it  is  void  againat  the  creditors  nndertta 
statute  of  Queen  Elizabeth,  many  antlMritiai  wM 
(dted  and  commented  on  wm  both  ■Ues,  aad  a 
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vonld  hftre  been  necessary  for  me  to  go  into  a 
minute  consideration  of  them  if  it  had  not  1>eeQ  for 
a  recent  dedsiiBi  of  OifTard,  L.  J.,  which,  I  tMnk, 
completely  corers  this  case,  and  renders  it  unneecs* 
SB17  for  me  to  do  more  than  state  it  and  follow  It 
Tbe  case  I  refer  to  is  Alton  v.  Harrison,  L.  Rep. 
4  Ch.  App.  623 ;  20  L.  T.  Rep.  N.  S.  100.  [The 
Vicb-Chi.i!cbllob  referred  to  the  case  and  read  the 
judgment.]  Whether  this  decision  is  in  accordance 
■wim  manr  earlier  cases,  and  whether  it  is  con- 
datent  with  such  cases  as  Ite  l^tarrow,  S  De  0.  M. 
ft  G.  907 ;  and  Re  Taybr,  6  Ibid  392 ;  and  Goodriekt 
r.  Tauhr,  2  De.  6.  &  J.  &  S.  140,  it  is  not  neces- 
saiy  for  me  to  consider ;  it  is  enough  for  me  that  It 
is  the  last  decision  of  the  Court  of  Appeal  on  the 
anbiect.  I  am  of  opinion,  in  the  words  of  the  Lord 
Justice,  that  the  deed  is  bum  fidt,  and  not  a  cloak 
for  rewning  a  benefit  to  the  grantor,  and  is  tberc- 
fbtea  good  deed  under  the  statute.  I  may  add  that 
I  think  tbe  case  of  Mercer  v.  Petertoa  (sup.),  has 
cxinsiderably  altered  and  qualified  the  strict  rules  as 
to  deeds  of  this  description  which  were  laid  dowa 
in  Graham  r.  Chapman^  12  C.  B.  85,  and  the  numeroui 
atder  authorities  which  were  cited  in  the  argument. 
The  idaiutiff^  cas^  therefine,  wholly  fails,  and  the 
UU  most  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Nid:inscn  and  RralL 

Solicitors  for  the  defeadaot,  DuffUld  aod  Bntg. 


0.  JAMES'S  OOU&T. 

Bcported  by  W.  E.  Bsinirr  and  R.  T.  Bovur,  Bsqi*., 
BsRlston-ftt-Lair. 

Tuesday,  Dec.  7. 

Dbbks  v.  Bailbt. 

Practice — Nominal  d^eiuhnt* 

A.  wominal  AfeiidaiU  (cleHk  to  a  board  of  AssZtA)  nut 
auwer  the  jdiaitUff*t  bill  i»  Att  official eopaei^. 

An  app^naiUm  to  rtmove  his  nante  from  lAs  rtcord  on 
lit  pround  of  want  of  interest  refuted. 

This  was  a  demnrm  to  the  plaintiff's  bill. 

Aa  the  voiut  reported  baa  only  reference  to  the 
question  01  practice,  it  is  unnecessary  to  give  a 
detul  of  the  statements  of  the  bill.  It  may  be 
airfBcient  to  say  that  it  was  filed  against  the  defen- 
dant Wm.  Bailey,  clerk  to  the  Alderahot  Local 
Board  of  Uealtii.  Tbe  Public  Health  Act  of  1848 
m  ft  12  Vict  c.  G8)»  nroTided  that  the  district 
focal  bowd  ml^t  be  sued  in  tbe  nameof  the  clerk. 
By  the  29  ft  80  Yict.  c.  90.  s.  46,  howerer,  the 
local  boards  of  the  luugdom  are  incorporated}  and 
may  now  be  sued  in  their  own  names." 

Tbe  demnzicr  was  on  the  ground  of  want  of 
equity. 

H.  At.  JadtaoR  in  nippwt  of  the  demurrer. 

G.  Whitbrwd,  for  the  plaintirs  bill. 

The  yicB-CHABCSLLOK  said  that  it  was  quite 
clear  the  demnrrer  must  be  allowed,  but  that  under 
the  circumstances  there  must  <rf  course  be  given 
lesTe  to  am«]d. 

Jadcoon  then  asked  that  the  name  of  Mr.  Bailey 
might  be  removed  from  the  record. 

The  Yice-Chahcbllob  said  that  it  did  not  appear 
to  him  that  the  name  of  the  clerk  ought  to  be  re- 
mored  from  tbe  record.  He  must  answer  the  1^11 
in  his  official  capacity.  Hie  discovery  he  could 
giTe  might  be  of  importance  to  the  defendant's  case. 
The  demnrrer,  however,  must  be  allowed.  Usual 
ooBts  to  be  paid  by  |daintifl,  with  liberty  to  amend. 

Order  aeeordti^^. 

SoUdton :  Bidauli  and  Jortin J.  Loti. 


Wednetdap,  Dec  8. 

CaiOBBSTBB  V.  LOBD  DOHEOAL  AND  oniBBS. 

Piraetiee—DiKooenf — Diadotare  of  contents  of  deeds. 

Mortgagees  (/defaidBnts')  with  whom  the  plaintiffi  have 
a  common  interest  in  the  presumed  title  to  the  lawh 
mortgaged  are  bound  to  anaurer  and  set  forth  the  date, 
particulars,  and  material  contents  of  the  de»dof  tetth- 
ment  under  which  the  power  of  mortgaging  was  created. 

This  was  a  summons  adjourned  from  chambers, 
and  the  question  raised  was  by  way  of  exceptions  to- 
tbe  defendants'  answer. 

They  were  mortgagees  nndor  a  power  of  mort- 
gaging reserved  to  the  d^endant,  the  Marquis  <^ 
Donegal,  and  the  late  Barl  of  Belfast,  by  a  deed  of 
settlement  of  certain  estates  made  and  executed  in 
July  1851. 

The  bill  prayed  an  account  and  discovery  of  the- 
matters  therein  alleged  so  far  as  related  to  the  deed 
of  settlemeut  under  which  both  plaintiffs  and 
defondanu  claimed  a  common  title. 

The  mortgage-deed  was  dated  in  1853. 

Ioterrogat(«ies  bad  been  filed  as  to  the  execntioa 
and  purport  of  the  deed  of  settlement  of  July  18K1. 
To  the  interrogatory  as  to  the  date,  parties'  names,, 
and  material  contents  of  this  deed,  they  answered 
that  they  believed  suc^  deed  as  in  tbe  1^1  men- 
tioned was  executed,  but  for  the  reasMia  tberdn- 
before  mentioned  they  declined  to  stato  what  wen 
the  lands  and  hereditaments  comprised  in  sogIii 
deed,  or  what  was  the  effect  of  it,  or  who  were  the- 
parties  thereto. 

These  materials,  they  contended,  they  were  not 
bound  to  disctose  unless  an  ott.«t  was  made  to  pay 
off  the  mortgage  debt,  ptindpal,  interest,  and  oosti. 

Fre^ng^  in  snppwt  of  the  exoeptioot  to  the- 
answer,  contended  as  before  stated. 

Awphlettt  Q.C.  and  Montagm  CocJcaoHtia.  support 
of  the  answers  of  the  defendants. 

The  YHJB-CBAJiOBLt.oB  said  that  the  defendants^ 
the  mortgagees,  were  bound  to  answer  these  int^ 
rogatories  so  far  aa  they  went  to  the  disclosure  of 
the  contents  of  tbe  deed  which  formed  the  title  of 
both  parties  to  the  suit  In  the  deed  tA  settlement 
each  party  bad  a  common  interest  Tbe  mortgage 
deed  stood  upon  a  different  footing,  with  which  tiie 
plaintiffs  could  not  be  allowed  to  interfere.  So  faE 
as  the  exceptions  filed  went  to  that  part  of  the 
answer  of  the  defendants  as  to  the  contents  of  the 
settlement  before  mentioned  they  must  be  allowed. 

Order  accordingly, 

ScdidtorSt  C.  Appl^aedi  Cookaoa  aod  Wainwri^t^ 

Thwsday,  Dec.  2. 

Fbicb  v.  Riokabdi. 

PrtKtiee — Motion  to  dismiss  bill  for  want  of  pneeaOunt 
—Bankruptcy  Act  1861. 

A  deed  of  assignment  under  the  Bankn^tai  Act  I86t 
<^eraiet  at  a  transfer  of  the  proper^,  ana  diveste  aff 
tattruf  in  a  parly  to  M«  tuit. 

Therefore  the  plaintiff  (^the  banhvpt'),  having  nofkrther 
iaferest  in  the  suit,  a  motion  to  dismiss  his  bill 
refused,  and  have  given  to  €unend  or  to  serve  the  order 
on  the  trustees  of  me  deed. 

This  was  a  motion  to  dismiss  tbe  plaintiff's  bill 
for  want  of  prosecution. 

It  appeared  that  the  bill  was  filed  in  Sept  1868, 
anda  notice  of  motitMi  for  a  decree  in  theauitlnd 
been  given  in  June  1868,  but  tbe  plaintiff  bad  not 
set  down  the  <»iue  for  bMring  on  uiawnal  motifa. 

On  the  18th  July  1869 
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a  deed  of  uaignment  to  tnu teei,  according  to  the 
proriuons  of  the  Baaknptey  Act  1861,  being  a 
deed  for  the  benefit  of  hia  general  creditors.  Shortly 
afterrardi  this  deed  wu  daly  roistered. 

A  defendant,  bavhig  an  interest  in  the  aahject- 
matter  of  the  suit,  sow  moved  to  dismiaa  the  hill 
for  wut  of  proaecutioo,  the  pUintiff  not  baring 
nulled  to  oertkin  affldaTita  in  piopw  times  in 
■annrer  to  aome  flled  hy  ibii  defendant. 

An^lettj  Q.  C.,  and  Detn  SdmM  in  tnpport  cA 
the  motion. 

i>.  Stmg€M,  on  the  part  of  the  tniatees  of  the  deed, 
't^poaed  it,  on  the  ground  that  the  plaintifF  had  no 
further  interest  in  the  auit.  Ue  relied  upon  the 
197th  MCtion  of  the  Bankruptcy  Act  1861,  which 
lelatea  to  the  jnriadictira  of  tlie  court,  and  declares 
the  rightf  and  liabiUtiee  of  the  parties  after  the 
ngiatralion  of  the  deed. 

An^hklt  in  reply. 

The  YiCB-CniJicaLLoa  aaid  that  the  deed  of 
Mdgnment  made  and  duly  executed  under  the 
prori lions  of  Uie  Bankruptcy  Act  1861,  and  duly 
registered,  vaa  in  fall  oporation,  not  baring  been 
Mt  adds,  and  it  operated  aa  a  timnafdr  of  all  the 
plalntifTa  intmtt  in  the  anbject-matter  the  aoit ; 
'Ooaaeqnently  the  motton  must  be  refused.  He 
Aofdd  not,  hoireTer,  allow  the  costs  of  the  ai^lica* 
Hem,  as  the  defendant  had  been  poasibly  misled  by 
the  caae  of  Perkins  r.  The  Cme  Town  Retilaxof  Coagxam, 
L.  Bep.  7  £q.  226 ;  19  L.  T.  Bep.  N.  S.  684,  and  he 
•honld  give  leave  to  uuend,  and  to  aerre  tlie  order 
•OB  the  tnuteea  ot  the  deed  of  July  1869. 

Order  accordtngtt/. 

SdikiUm,  Yoms,  Jvtui^  and  Co,  \  Q.  R.  Dodd. 


OOTTKT  OF  aUEBN'S  BBNOH. 

Beportad  far  T.  W.  SAmnwn  ud  J.  Ssoarr,  Baqn., 
Barriiten^t-Lkw. 

Soturd^t  Nov.  20. 

W(»TLR  (apfki)  V.  Thb  Nonnrauii  Loou 
BoAHS  (respe.) 

MaHoti—BmBwd  of  part  of  mau    another  beaSty— 

Wlun  iJure  it  a  grant  of  a  wtarkit  fo  be  hoidea  within 
certain  limits.  Vie  grantets  mat/  hold  each  market  in 
any  conoenieal  place  toithin  the  said  limits,  and  may 
fnm  time  to  (mm  remove  eu^  market,  or  at^part 
thereof,  to  ta^  other  eonauent  plaa  within  the  lame 
KmiU, 

A  bt/o-law  for  regulating  a  marJeet  mast  not  be  to  re- 
Mtrictioe  as  to  prevent,  withoht  leaoe,  a  Jrequenter  qf 
itjrm  reaorttng  to  it. 

T  TiuB  was  a  case  stated  under  the  20  £  21  Vict. 
«.  4fi,  upon  a  convlctioa  of  the  appellant.  It  was  as 
follows: 

V  At  a  petty  Bessions  of  the  peace  holden  at  the 
Ouildhall  in  and  for  the  town  of  Nottingham,  on 
the  16th  July  1868,  before  us  the  undersigned,  two 
justices  acting  in  and  for  the  said  town,  the  said 
defendant  was  charged  in  and  by  a  certain  informa- 
tioD,  and  the  aald  par^  respectively  being  then 
pnsent,  Hm  said  charge  was  duly  heard  by  us,  and 
upon  such  hearing  we  adjadged  the  aaid  defendant 
to  pay  a  penalty  and  oosts^  and  in  deOaolt  of  dis- 
txeu  imprisonment. 

•  The  hifocmation  was  that  on  the  4tb  July  1868, 
in  the  town  of  Nottingham,  Thomu  Wmley.  of 
LntMOt  did  nnlawf  ally  place  a  numbn  of  akuaof 


sheep  and  lambs  apon  pari  ot  the  ground  oecunai 
for  tne  market,  in  the  Great  HaAet-place,  witaont 
the  authority  of  the  superintendent  of  the 
market,  contrary  to  the  said  bye-lavs  duly  made 
and  pawed,  and  against  the  form  of  the  statotk 
The  following  is  a  cxmy  the  bye-law  in  qnestioa : 
—"No  person  shall  throw  or  place  the  skin  of  say 
beast,  sheep,  or  other  antmal,  or  any  part  of  sndt 
skin,  or  tM  offal  w  zefoae  <tf  any  beast,  eheep,  or 
othtf  animal,  nyon  any  part  ot  the  groand  occa^ied 
for  the  market,  or  njpon  any  part  of  the  imnemate 
approach  thereto,  or  in  or  upon  any  cart,  barrow,  or 
other  carriage  or  vessel  standing  in  any  part  of  Uie 
market  gtonad,  of  the  immediate  wmroadMS 
thereto^  wmiottt  being  anthoiised  so  to  do  by  tbe 
superinteodent  of  the  market."  The  bye-law  was 
made  under  the  provisions  of  the  Local  Qovaa* 
ment  Act  1858  (21  &  22  Vict,  c  98),  which  cane 
into  operation  in  the  borough  of  Nottinghsm  in 
1859,  and  of  Uie  Markets  and  Fain  ClooKi  Act 
1647  (10  &  11  VicL  c.  14),  which  is  ineorpocated  ia 
the  Local  Ooveniment  Act  18SB  by  sect.  6<\  wbleh 
enacts  that  there  shall  be  incorporated  with  iSmt 
Act  the  provisioas  of  the  Markets  and  Fain  Clsoaea 
Actl847,  with  respect  to  the  holding  of  maiketssod 
fairs  and  the  protection  thereof,  and  with  respect  to 
hye-lawa  By  the  Markets  and  Fairs  Clauiea  Act 
1647,  sect.  42,  it  is  enacted  that  the  aodwtaken 
may,  from  time  to  tim^  make  such  hye-lawa  si 
they  may  think  fit,  for  all  or  any  the  foHowii^ 
purposes,  that  Is  to  say  (amongst  otiwr  things),  for 
regulating  the  use  of  the  market  {dace  and  fait, 
and  the  buildings,  stalls,  pena,  and  standiogi 
thereon,  and  for  preventing  nuiaances  or  obitnc* 
tions  thereiD,  or  in  the  immediate  approaches 
thereto ;  but  this  power  of  making  by&4awi  ii 
subject  to  the  provlaiim  that  such  bye-law  ahsU  not 
be  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  where  the  same  are  to  have  effect,  or  te 
the  provisions  of  this  or  tbe  special  Act,  or  ttf  soy 
Act  incorporated  therein ;  and  by  sect.  43  of  tlie 
same  Act  a  penalty  nat  exceeding  GL  may  be  im- 
posed for  each  breach  of  such  bye-law,  and  by  aecia 
44,  46, 46,  and  47  of  the  same  Act  certaia  formali- 
ties are  required  to  be  observed  before  and  after  ths 
bye-laws  have  come  into  operatloD,  the  whole  vt 
which  have  been  complied  with. 

The  Corporation  of  Nottingham  are  lords  of  the 
manor  and  grantees  of  the  market  by  virtue  of 
ancient  charters.  Tbe  Great  Market-place  belongs 
to  the  corporation,  and  occupies  an  area  of  betweea 
five  and  nx  acres.  It  Is  situate  in  tbe  centre  of  tbe 
town,  within  the  dbtrict  of  the  said  local  boaid, 
and  has  from  very  ancient  times  been  used  w  s 
market  for  the  sale  of  fruit,  vegetables,  fish,  famt- 
ture,  clothes,  hides  and  skins,  and  otiwr  effects.  It 
Is  also  used  for  the  standing  of  carriCT*  carts, 
which  are  brought  into  the  Great  Market-place  fran 
the  surrounding  country,  and  tiie  horses  being  tsfcen 
out  the  carts  remain  standing  in  the  market  until 
the  business  of  the  day  is  over.  Tbe  princtpsl 
cattle  market  is  likewise  held  in  the  Great  MaAet- 
place  upon  a  Wednesday  f  being  one  of  tbe  msifest 
days)  in  each  week.  A  small  market  for  cattle  is  held 
upon  a  Saturday  in  each  week  in  a  new  cattle  market 
in  Burton-street,  also  tile  property  of  the  conKwatioa, 
at  a  distance  of  about  850  yards  from  the  Gnat 
Market-place.  The  butchers'  shamUes  am  ntuats 
in  the  Great  Market-place,  and  belong  to  tbeCosfo- 
ration  of  Nottingham.  In  the  month  of  May  1855 
the  following  insolation  was  duly  pnqiosed  sad 
carried  at  a  meeting  (tf  the  town  ooancil  of  ths 
borough  of  Nottiogbun :  **  It  is  alao  reaohred  and 
ordered  that  the  market  for  the  sale  of  hides  sad 
skins  be  henceforth  removed  from  Smith-iow  (that 
being  part  of  the  Great  Market-place,  in  which 
hides  and  sUns  had  theretofore  been  sold)  and  heid 
in  the  new  oattie  mufcet  iqf3hitaaratrtefc  Am  « 
Digitized  by 
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durge  by  the  corporation,  u  leconunended  in  the 
report  of  the  chamber  committee,  aod  be  there  held 
in  acb  part  of  that  market  ground  as  the  super- 
intendent shall  from  time  to  time  direct." 

Shortly  before  thepasalngof  the  resolution  abore 
lefened  the  corporation  erected  in  Burton-street 
on  part  of  their  ground  uaed  for  the  new  cattle 
otrke^  m  building  for  the  public  fale  and  purchase 
of  bides  and  skiu^  irhich  building  they  let  to  a 
oomptny  of  butohera  a«  yeai^  tenants,  and  who 
hare  the  excluuve  control  of  the  same  building 
dniiDg  their  tenancy,  and  all  hides  and  akins  taken 
to  lach  building  hare,  by  a  regulation  of  these 
toiants,  to  be  sold  by  auction  through  their  broker. 
A  great  majority  of  the  butchers,  both  of  the  town 
and  country,  send  their  hides  and  skins  to  this 
biiWng  to  be  sold.  A  piece  of  land,  i>art  of  the 
new  cattle  market,  and  adjdDlng  to  sudi  building, 
hss  been  pared  by  the  corporation  and  set  apart  as 
a  market  for  the  sale  and  purchase  of  hides  and 
sktn^  and  this  ie  the  place  which  the  market  superin- 
leodeot  points  out  as  the  grounds  upon  which  bides 
and  skim  maj  be  thrown  and  sold.  It  it  not  used 
by  any  person  for  this  puiiKMe.  Hides  and  skins 
are  brought  in  small  lots  by  carriers  in  and  upon 
didr  carts  into  the  Great  Market-place,  and  then 
aod  there  sold  and  deliTered  by  them  to  fellmongers 
wbo  hare  their  carts  with  them,  wherein  they 
take  away  the  hides  and  skins  so  purchased. 
Tbsbntdiers  irho  come  out  of  the  country  to  their 
■bi^  In  the  shambles  on  a  market  day  also  (but  in 
coBtraTentimi  of  an  order  of  their  lancllords  the  cor- 
poration) bring  bides  and  skins  in  small  qnanttties 
loto  ttiQ  Great  Market-place  and  there  sell  and 
deliver  them  in  like  manner  as  the  carriers.  No 
hides  or  skins  are  sold  in  the  new  cattle  market  tn 
Burton-street  bat  such  as  are  constoied  to  the  com- 
pany occupying  the  boilding  before  referral  to. 
The  fellmongers,  wbo  are  rery  few  in  number,  bare 
nerer  paid  any  toll  to  the  local  board  or  others  for 
or  in  respect  of  their  use  of  the  Great  Market-place, 
and  Mr.  Bayley  and  one  other  fellmonger  have 
MTer  ceased  to  use  the  same.  Thelocal  bmwd  hare 
only  me  auperiDtendent  of  the  mar^t  to  exercise 
flu  power  contemplated  by  the  bye-law,  and  he  had, 
tt  the  time  when  the  offence  charged  in  the  iofor- 
■■lio&  was  c<Hxunitted,  no  discretion  to  grant  such 
aathority  for  the  placing  of  skins  in  any  part  of  the 
Great  Market. 

The  defradant  Thomas  Wortle^  was  in  the  em- 
pk7  of  Mr.  Thomas  Baylqy,  of  Jjenton,  near  Not- 
tingham, fellmonger,  and  from  the  eridence  that 
was  giren  before  tlie  magistrates  it  appears  that  on 
Saturday  mwoing,  July  4th  1868,  that  being  a 
Biarket  day,  the  defendant,  about  twelre  o'clock  at 
noon,  was  at  the  top  of  a  carrier's  ran  standing  upon 
a  part  of  the  Great  Market-place,  opposite  to  Angel- 
nw,  used  as  a  highw^,  and  means  (tf  access  to 
other  parts  of  Uie  Great  Market-place,  which  are  for 
ttie  present  used  as  a  market  and  place  of  standing 
fw  carriers'  carts,  and  for  the  sale  of  furniture  as 
ibore  stated,  and  threw  many  sheep  and  lambs' 
Ains  from  the  top  of  the  van  on  to  that  part  of  the 
■arket  place  used  as  such  highway  ana  means  of 
MeesB  as  aforesaid.  At  about  one  o'clock  in  the 
aftcriKKHi  of  the  same  day  the  defendant  was  again 
seen  standing  on  the  top  .of  another  carrier's  van 
wbich  was  standing  on  another  part  the  Great 
Muket-place^  which  is  for  the  present  used  as  a 
naricet  and  place  of  standing  for  carriers'  carts,  and 
[g  the  sale  of  furniture  as  above  stated,  and  he 
ttnv  from  the  top  of  the  ran  a  great  many  sheep 
Ud  lambs'  skins  on  to  the  said  last-mentioned  part 
of  the  market  ]daoe,  and  they  verc  allowed  to 
imain  00  the  g^oand  flre-and-twenty  minutes.  AU 
the  skins  thrown  upon  the  ground  by  the  defendant 
We  so  thrown  (or  the  purpose  of  examining  them 
pnrioiul/ 1»  tii^  ponduse  by  him.  The  market 


[Q.B. 

superintendent  was  not  present  during  the  time, 
and  the  defendant  had  not  applied  to  Mm  for  per- 
mtasLon  to  place  these  skins  on  the  ground,  and  if 
he  had  so  applied  it  was  shown  that  the  market 
snperiateodent  would  bare  refused  him  such  per- 
missimi  on  the  ground  tiuU  the  new  oatUe  market^ 
and  n(rt  the  Great  Uarkefr^aoe  was  the  place  appro- 
priated to  theiele  of  hidsa.  No  actual  obstruedoB 
of  the  highway  was  caused  by  the  defendant,  who- 
only  made  use  M  the  Great  Market-place  in  a  reason- 
able and  proper  manner  consistently  with  the  asage 
of  his  trade,  proTided  that  he  had  any  ri^t  to  use- 
the  same  after  the  Order  of  Council  of  the  7th  May 
1855,  or  without  an  express  authority  frtxn  tha- 
supenntendent  of  the  market  On  the  part  of  the- 
d«endant  it  was  contended  that  ha  had  a  right  b>y 
common  law  or  custom  to  trade  in  the  manner  oom- 
plained  of  in  the  Great  Market-plaoe,  and  tibat  sudl 
right  had  not  been  taken  away  by  what  had  beok 
done.  That  the  bye-law  was  bad  as  being  unreasm- 
able  and  in  restraint  of  trade.  That  if  it  was  a 
good  bye-law,  the  offence  chafed  in  the  informa- 
tion bad  not  been  proved,  because,  as  he  contended^ 
it  was  incumbent  upon  the  local  board  to  hare  a 
superintendent  for  the  purpose  of  and  authorised  to 
carry  out  Uk  same  in  the  Great  Market-place. 
The  magistrates  held  that  the  offence  charged  was 
prored,  and  ^at  the  bye-law  was  good,  and  they 
conricted  the  defendant  in  a  penalty  of  20m.  aod. 
costs.  The  questions  for  the  opinion  of  the  court- 
are,  whetfav  the  right  to  trade  in  hides  and  skins 
in  Uie  Great  Market-[dsce  is  now  legally  determined  ?  - 
If  such  right  be  yet  existing,  then,  whether  the  bye- 
law  is  good  in  law,  and  if  good  then  whether  under - 
the  facts  and  circumstances  stated  in  this  case  the- 
defendant  was  rightly  conricted  ?  And  the  con- 
viction is  to  stand  or  be  quashed  according  as  the 
court  shall  decide.  Oiren  under  oor  hands  and. 
seals  at  Notthigham  this  7th  May  1869. 

Thomas  AdamS. 

Thoxab  Ball. 

Willt  appeared  for  the  appellant.— The  corpora- 
tion, as  owners  of  the  market,  had  no  right  to 
remove  a  part  of  it  f  they  might,  by  their  common, 
law  right)  hare  removed  the  entire  market  to  a 
more  convenient  place,  but  not  a  part  only  lA  it, 
and  there  is  no  authori^  for  saying  that  they  can. 
Indeed,  one  class  of  trades  may  be  so  connected  with* 
another  that  they  cannot  be  separated  in  locali^ 
without  ruinous  consequences  following.  [CoCk- 
BCBiT,  C.  J.— On  the  other  side  it  may  be  said  that 
it  may  be  highly  convenient  to  remove  a  particular 
business  to  another  put.] 

Islington  Sfar^Bill,  S  CI.  A  Vtn.  512, 518 ; 

Ellxt  V.  Mayor  of  Bridgenorth,  15  Com.  B., 
N.  8.,  52. 

The  bye-law  also  is  bad  as  being  in  restraint  of 
trade ;  it  is  too  wide,  and  prohibiu  all  dealing  with 
skins  in  the  market  or  its  neighbourhood  without 
the  consent  of  the  superintendent.  He  referred- 
to  the 

21  A  22  Tict  0.98,  8.  50; 

10  A 11  yiiA.  e.  14,  sa.  12.10,  and  48. 

Caoe  for  the  respondmit. — At  common  law  the 
owners  of  a  market  have  power  to  remove  it  to  *ny 
other  part  within  the  jurisdiction: 

Turner  v.  Southhill,  3  East,  538 ; 

Moseley  v.  Wal^,  7  B.  A  C.  40 ; 

Rex  T.  CotlmiU,  1  B.  A>  Aid.  07,  Lord  Eilen- 
boroogh's  judgment ; 

De  Rutzen  v.  Llmid,  5  A.  A  E.  456. 
In  the  present  case  there  was  ample  reason  for  re- 
moving the  skin  market  from  its  old  locality  to  a 
new  place,  it  being  in  the  interest  of  the  public  that 
it  should  be  removed.  Ihe  bye-law  may  be  too 
general,  as  applying  equally  to  the  new  and  to  the 
old  market,  but  this  can  bo  easily  am'ended,  the 
^uwtion  inrolred  in  the  pkeKfit  disfutiE}  ft^ng^ 
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leallr  vhether  or  not  they  hare  power  to  remore 
(he  uin  mvket. 

CocKBVKH,  C.  J.— I  think  it  ii  quite  clear  that 
llie  onpwaUon  miut  be  taken  to  hare  a  ri^t  oi 
market  anyvhere  vithin  the  manor,  and  therefbte 
that  they  could  transfer  the  market  from  one  place 
to  another  within  such  manor,  and  on  the  aathority 
fit  the  casei  cited  this  right  to  transfer  a  part  of  the 
market  to  another  place,  to  as  to  sait  public  conre- 
nience,  seema  to  be  implied.  I  am  therefore  of 
optnion  that  the  corporation  were  juitifled  in  so 
tnmsferring  the  atUe  of  akioi  to  a  lepacate  pl«;e 
-within  the  market,  and  I  am  a^inst  Mr.  Willi  upon 
the  first  qnestion;  but  as  regards  the  bye-law  I 
agree  with  him  that  it  is  too  wido  and  should  be 
amended.  And,  therefore,  as  our  judgment  is 
Startly  In  farour  of  the  appellant,  the  conTiction  will 
Iw  quashed,  but  without  costs. 

Jut^meat  /or  Me  i^peUaitt. 


Jmt  I  and  Dec.  18. 

Savkixs  v.  Paulst. 

Libd~-J^ileged  eommuaicatioa—MUitaTy 
duciptine — Malice. 

A  mUitartf  perton  cannot  maintain  an  action  againai  hia 
tuperior  officer  in  rttptct  of  anj/tktng  done  bg  »uck 
wperior  offictr  in  the  discharge  of  his  military  duty, 
but  mvat  follow  the  tpecial  mode  tif  redieit  pointed  '3ut 
IH  Ae  Articles  of  War. 

To  on  action  brought  by  a  captain  in  a  regiment  of  the 
Joot  guards  against  the  major-general  comminding  the 
Brigade  of  foot  Guards/or  an  alleged  libel,  contained 
in  ctrtain  reports  written  by  the  d^endant  and  sent  by 
iim  to  the  Adjutant- General  of  the  Army,  the  dtfen 
dant  pieaded  thai  it  was  his  duty  as  the  plaintiff's 
ti^pervtr  military  officer  to  terite  and  forward,  Jor  the 
injormatian  of  the  Commando'-  in-  Chief,  such  rgtorts 
retcUitig  to  the  military  conduct,  duties  and  gua/ijica- 
tions  of  the  officers  under  him,  and  that  the  reports  in 
winch  the  aUeaed  libd*  wtre  contaiiud  were  nuuk  by 
him  in  the  ordinary  comth  of  his  mihtarif  tAitg  at  turn 
taperior  mUitars  officer,  and  not  othenem,  or  for  any 
other  reason. 

To  this  plea  the  plaintiff  relied  that  the  words  in  the 
declaratioK  mentioned  were  published  by  the  d^endant 
<if  actual  malice,  and  without  any  reasonable,  probable, 
or  justifiable  cause,  and  not  bond  fide,  or  in  the  bona 
fide  dischargeof  the  defendant's  duty  as  the  plaintiffs 
miptrior  military  officer.  On  demurrer  to  the  replica- 
Cum. 

(per  lUellor,  Lush,  and  Bafts,  JJ.,  dissentiente 
Coe^um,  C.  J.),  that  the  replwation  was  bad,  and 
/kmuWno  answer  to  the  plea. 

JPir  Qidcbmm,  CJ^The  rgitieation  was  good,  and 
an  anstcer  to  the  plea.  Though  acls  done  in 
the  honest  exercise  of  military  auworily  are  entirely 
privileged,  yet  if  the  ojytortunity  it  affords  is  inten- 
tional^ abwd  for  the  purpose  of  injury  and  wrong, 
ihe  person  wronged,  though  a  somier,  is  not  dd>arred 
Jrom  obtaining  redress  in  a  court  of  law. 

Per  Mdlor,  J. — The  motives  unc^-  which  a  man  acts  in 
doing  a  duty  uhich  it  is  incumbent  upon  him  to  do, 
cannot  make  the  doing  of  that  duly  actionable,  how- 
ever malicious  they  may  be. 

Thia  was  a  demurrw  to  a  replication. 

The  decIaraOon  alleged  tiiat  before  and  at  the 
times  of  committing  ttf  the  grieraneec  hereinafter 
in  the  sereral  counU  of  this  declaration  alleged,  the 
plaintiff  was  an  officer  and  lieatenan^eolonel  in  the 
Army,  and  h«IJ  Her  Majes^'s  commiiuion  as 
captain  in  Her  Majesty's  regiment  of  Coldstream 
Onuda^  and  was  entitled  to  certain  emdomenti  in 
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reapect  thereof.  And  the  defwdant  falsely  lad 
malicionsty  wrote  and  published  of  and  eaDcaaint 
the  plaintiff  and  of  and  concerning  him  u  anco 
officer  and  captain,  as  aforesaid,  In  the  form  of  a 
letter  in  the  words  fallowing,  that  ii  to  say: 
"  Sir,— I  (meaning  the  defendant]  hare  the  hooonr 
to  forward  a  letter  from  Lieut.-Col.  Dawkios,  Cold- 
stream Guards  (meaning  the  plaintiff).  complainiDg 
of  an  order  which  I  consider^  it  necessary  to  gin 
in  consequence  of  his  (meaning  the  plaiatiJTs)  in- 
corapcteuce  in  the  fleld,  and  of  his  nnfitaess  tooon* 
duct  the  business  of  a  battalion  in  barracks,  and  to 
request  that  hia  conduct  may  he  referred  for  inrea- 
tigation  by  a  court  of  inquiry.  I  am  fully  fiepanl 
to  support  my  judgment  with  regard  to  Linit.-GaL 
Dawkins  by  the  evidence  of  the  general  officers  and 
others  under  whom  he  has  served,  and  irith  whm 
he  has  been  brought  in  contact,  since  he  has  risen  to 
the  rank  of  a  superior  officer.  I  have  takes  the 
present  oouxte  advisedly,  in  otder  to  taing  this  case 
to  a  decision,  aa  in  justice  to  the  battaliwi  to  lAId 
he  belongs  I  anhmit  that  an  oflker  who  bsa  ihon 
such  want  of  judgment,  tact,  and  temper,  is  mitfltto 
be  entrusted  with  the  responsibility  and  charge  of  a 
command."  Whereby  the  plaintiff  lost  the  vakKcf 
his  said  commission  and  was  compdlad  to  leave  Ul 
said  regiment,  and  was  deprived  ot  the  emolanMBtl 
he  might  and  otherwise  would  haTe  aoqirirtd  froai 
the  holding  of  his  said  commission  and  continniagtal 
his  said  regiment,  and  has  been  and  is  injured  in  his 
reputation  as  an  officer  and  a  soldier,  and  was  and  ii 
otherwise  greatly  injured  and  damnified.  And  the 

Slaintiff  al^  sues  the  defendant  for  that  the  dden- 
ant  falsely  and  maliciously  wrote  and  published  of 
and  concerning  the  plaintiff,  atid  of  and  coacenuDg 
him  ill  bis  profession  as  suc^  officer  as  aforesaid,  io 
the  form  of  a  letter  amongst  other  things,  in  the 
words  and  figures  following,  that  ts  to  say:  "If  be 
(meaning  the  plaintiff)  feeu  himself  ag^eved,  he 
has  only  himself  to  thank  for  the  position  in  whkh 
he  has  placed  himself,  as  I  (meaning  the  defendaoQ 
could  not  in  justice  to  myself  retract  an  orderlkad 
given  him  previously,  and  which  he  should  bavs  the 
good  senfee  to  understand  was  not  to  be  cancelled  bj 
his  (meaning  the  i^aintiff)  surre||)titiou8ly  asmmior 
a  command  I  considered  him  unfitted  for." 
Whereby  the  plaintiff  has  been  and  is  iojund  in 
his  reputation  as  an  officer  and  a  soldier,  and  wis 
and  is  otherwise  greatly  injured  and  damnified. 

Plea  2.— That  before,  and  at  the  time  <tf  th» 
writing  and  publishing  <tf  tin  wnde  complained  of  in 
the  declaration,  the  defendant  was  an  officer  in  Her 
Majesty's  army  on  full-pay,  holding  the  public oAcs 
or  appointment  of  Major-Oeneral  Comnunding  tbe 
Brigade  of  Foot  Guards,  of  which  brigade  tbe  said 
regiment  of  Coldstream  Guards  formed  pirt,  and 
as  such  officer  and  major-general  aforesdd,  the 
defendant  was  the  superiw  miliCtir  officer  of  the 
plaintiff,  and  the  plaintiff  was  under  Ids  oommaJM ; 
and  it  was  the  defendant's  duty  as  such  soperior 
military  officer  and  major-general  commandiog  ai 
aforesaid,  to  forward  to  the  Adjutant-Geneial  of 
Her  Majesty's  Army  at  bead-qnartera  cotaia  letten 
from  time  to  time,  written  and  eent  to  the  d^so- 
dant,  as  such  superior  oSknx  and  majctf-genou 
commanding  as  aforesaid,  in  relation  to  dieir  ni^ 
tary  conduct,  duties,  and  qualifications  by  Ibe 
officers  under  his  command,  and  to  make  thereapo|^ 
and  in  relation  thereto,  for  the  information  <rf  w 
Commander-in-Chief  of  the  said  army,  rq»orts  a 
writing  to  the  said  adjutant-general  <^  tbe  iw 
army  on  the  subjects  <tf  such  letten ;  and  as  to  ths 
orders  (if  any)  therein  refored  to,  and  tbe  aOitMr 
conduct,  the  qualifications,  competence,  and  fltaeis 
for  their  military  duties  of  tite  (^cets  writing  the 
same ;  and  also  generally  from  time  to  time  to  mus 
reports  in  writing  to  the  said  ndjutaot-genersl  w 
the  infonnation  of  tbe  Goaimftndnc-^BrCUeC  «  w . 


Dawkims  r.  Paulr. 
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tald  army  of,  and  coDceming  the  battalioos  and 
Tegiueota  compriaiog  the  said  brigade ;  and  of  and 
conormng  the  offlcera  thereof  under  the  defendant's 
oomoand ;  and  of  and  concerning  their  conduct, 
Qualilcationa,  competence,  and  fltnesa  for  tbeir 
dotiei  as  auch  officers.  And  the  defendant,  as  sach 
mperior  mUitaiy  officer  and  m^oi^general  com- 
mandiDg  aa  aforesaid,  had  leceirM  from  the  plain- 
tiff cfrtaio  lettera  in  relation  to  the  militair  duties 
of  the  iduntiff,  and  to  certain  orders  receiTed  by 
the  plaiotiff  as  anch  officer,  and  to  his  conduct,  and 
his  competence  and  fitness  for  hii  aaid  duties  as 
such  officer,  in  which  letters,  respectively,  the  pUun- 
tiff  requested  that  the  same  migh^  to  Tit,  in  tiie 
performaooe  of  his  said  military  duties  as  such 
lopeiira  officer  and  major-general  comtnao^ng  aa 
aforesaid,  be  forwarded  by  the  defendant  to  the 
Adjutant-General  of  the  Army,  for  the  information 
of  the  Commander-in-Chief  of  the  said  army ;  and 
thereupon  the  defendant,  in  hie  B^d  capacity  of 
Bw^or-general  commanding  as  aforesaid,  and  in  the 
otdinaiy  coona  of  his  said  military  duty  aa  such 
rapeticff  military  officer  and  major-general  com- 
nuuiding  as  aforeaud,  and  because  it  became,  and 
was,  necessary  and  incumbent  upon  him,  by  his 
duty  to  Her  Majesty  as  auch  superior  military 
oOoet  and  major-general  commanding  as  aforesaid, 
M>  to  do^  and  as  an  act  of  miliury  duty  and  not 
otberwiae,  or  for  any  other  reason,  forwarded  the 
said  letters  to  the  said  Adjutant-General  of  the  Army, 
and  for  the  information  of  tlie  eaid  Commander-in- 
Cfaicf  of  the  Army,  when  forwurding  such  letters, 
made  certain  reports  in  writing  in  relation  to  the 
Mid  lettm  of  the  plaintiff,  and  the  contents  and 
sal^eet-nuUter  thereof  respectively,  and  to  certain 
mUitary  orders  received  by  the  plaintiff  therein  re- 
spectively refmed  to,  and  with  respect  to  the 
IUMDtiff*s  conduct  as  such  officer  as  aforesidd*  in 
relation  to  the  said  orders  and  other  matters  in  the 
Hid  letters  of  the  defendant  mentioned,  and  as  to 
the  plaintiffs  incompetence  in  the  field ;  and  hia 
nnfltness,  as  such  officer  as  aforesaid,  to  conduct  the 
badness  of  a  battalion  in  barracks,  to  wit,  in  the 
form  of  letters  addreaaed  by  the  defendant  to  the 
Adjatant-General  of  Her  Majesty's  Forces  at  head- 
quarters (being  the  proper  officer  in  that  behalf  to 
receive  the  said  letters,  and  the  said  reports  so  for- 
warded and  addressed  respectively) ;  and  such  occa- 
sion being  the  proper  occasion,  according  to  the 
disdpUne  Mid  regumions  in  force  in  Her  Majesty's 
•imy,  lor  the  d^MidAat.  aa  such  saperitv  military 
cfflcn  and  major-general  commanding  as  aforesaid, 
to  make  to  the  s^d  adjutant-general  such  reports  in 
irrlting  as  aforesaid,  which  are  the  said  lettera  of 
the  defendant,  and  the  aaid  writing  and  publishing, 
complained  (tf  la  the  first  and  aeoond  counta  of  the 
decUretioD  respectively. 

Beplicati<m  2.— Tbe  plaintiff,  aa  to  the  defen- 
dant^ aecond  plea,  says  that  the  said  vords  in  the 
declaration  mentioned  were  written  and  published 
by  the  defendant  of  actual  malice  on  his,  me  defen- 
dant's, part,  and  without  any  reasonable,  probable, 
or  justifiable  cause,  and  not  oonA  JuU  or  in  the  bond 
fide  discharge  of  the  defendant's  duty  as  sudi 
■operior  officer  as  in  the  sud  second  plea  alleged. 

Demurrer  to  the  replication,  and  joinder  in 
demurrer. 

Plaintiff's  poiate First,  that  the  Moond  replica- 
tion showing  that  the  defendant  published  tiie 
letters  of  actual  malice  without  any  reasonable,  pro- 
bable, or  justifiable  cause,  and  not  boaa  Jide  in  the 
diachiugB  of  his  duty,  aa  in  the  second  pliea  alleged, 
is  an  answer  to  that  plea ;  secondly,  that  notwith- 
standing the  drcamstances  mentioned  in  the  second 
0ea,  the  action  ia  m^dntainable  for  the  publication 
ot  (he  letters  complained  of,  the  same  being  admitted 
to  have  been  published  of  actual  malice,  witiiout 
nty  reaMHiaUe,  piobaUe,  or  jufUflable  evm,  and 


not  bona  ./fde,  or  in  the  bona  Jitk  discharge  of  the 
defendant's  duty,  as  in  the  second  plea  alleged; 
thiMIy,  the  plaintiff  will  alao  contend  that  it  being 
admitted  by  the  second  plea  that  the  publications 
compluned  of  in  the  declaration  were  false  and 
malicious,  the  circumstances  in  that  plea  set  fortii 
constitute  no  answer  to  the  acthw,  and  that  the  said 
plea  is  thereftee  bad  in  substance 

Defendant's  plants : — ^Firat,  the  defendant  will  con- 
tend that  under  the  circumstances  appearing  on  the 
record,  this  action  is  not  maintainable ;  aecondty , 
that  the  motives  of  an  act  done  in  the  strict  coarse 
of  military  duty,  and  under  the  obligation  of  mili- 
tary discipline,  are  not  ezamtuaUe  in  a  court  of 
law ;  thirdly,  that  the  letters  comphdoed  of  related 
solely  to  the  military  c^Mcitjr  and  qualifications  of 
the  defendant,  and  were  wntten  in  the  courae  of 
military  duty,  and  that  no  action  can  be  maintained 
by  one  officer  in  the  army  againat  another  in  reai>ect 
of  any  loss  of  military  sUttu  or  position  resulting 
from  an  act  of  military  duty;  fourthly,  that  the 
only  remedy  (if  any)  in  such  a  case  is  to  proceed 
under  the  Articles  of  War. 

The  Attorneg- General  (Sir  R.  P.  Collier,  Q.C.) 
(with  him  the  Solicitor- General  (Sir  J.  D.  Cole- 
ridge, Q-CO  DoK^twell,  Q  C,  and  ArcAiAa/rf),  in 
support  of  the  demurrer  to  tiw  relocation.  The 
plea  of  the  defendant,  all  the  statements  of  which 
are  admitted  by  the  record  to  be  true,  ia  a  com{Aete 
bar  to  the  action ;  and  the  replication  fumiabes  no 
answer  to  the  plea.  It  ia  to  be  taken  on  the 
demurrer  that  the  alleged  libels  were  written  by 
the  defendant  in  the  ordinary  courae  of  his  miiitaiT- 
duty  as  the  superior  officer  of  the  plaintiff,  and  no 
action  will  lie  against  the  defendant  for  anything 
written  by  him  under  such  circumstances.  Neither 
will  the  arerment  of  actual  malice  contained  in  the 
replication  ground  such  an  action.  The  leading 
authority  on  the  subject  is  Sutton  v.  Johnstone, 
1  T.  R.  4i)3,  where  it  was  held  that  the  commsnder 
of  a  squadron  who  maliciously  and  without  reason- 
able or  probable  cause  brings  before  a  court  martial 
the  captain  <^  a  veasel  under  his  orders  for  an 
alleged  breach  of  duty,  is  not,  for  so  doing,  liable 
to  an  action  at  suit  of  his  subordinate.  Lord  Mans- 
field, C.  J.,  and  Lord  Loughborough,  C.  J.,  In  the 
reasons  given  by  them,  as  reported  to  the  Lord 
Chancellor,  for  reverting  the  judgment  of  the  Court 
of  Exchequer,  say,  **Ihe  great  and  important  ques- 
tion now  brought  into  judgment  for  the  first  time 
is,  whether  mai  an  action  can  lie  ?  The  occasion 
has  often  arisen,  at  different  periods  of  time,  when 
men  of  the  fleets,  put  upon  their  trials  before  a 
court  martial,  have  thought  the  charge  without  a 
probable  cause,  and  have  warmly  felt  the  injniy  (tf 
such  an  act  of  malice  or  oppression  ;  yet,  till  this 
experiment  it  never  entered  into  zny  man's  head 
that  such  an  action  as  this  ooold  be  brooght ;  con- 
sequently there  is  no  usage,  precedent,  or  autho- 
rity in  support  of  it  The  case  standa  upon 
its  own  special  ground.  The  wisdom  of  ages 
hath  formed  a  sea  military  code,  which  in  the 
last  reign  was  collected  and  digested  into  an  Act 
of  Parliament.  The  great  object  of  this  code 
is  that  the  duty  of  every  man  in  the  fleet  shall 
be  prescribed  and  regulated  by  rules  and  ordinances 
adapted  to  sea  militaiy  discipline ;  and  that 
every  man  in  the  fleet  for  any  .offence  against  his 
duty  in  that  capacity  or  relation,  shall  be  tried  by 
a  court-martial.  If  a  man  be  charged  with  an 
offence  agunst  the  articles,  or,  where  the  articles 
are  silent,  against  the  usage  of  the  navy,  hia  guilt  or 
innocence  can  only  be  tried  by  a  court-martial.  A 
commander-in-chief  has  a  discretionary  power  by 
thia  military  code,  to  arrest,  suspend,  and  put  any 
man  of  the  fleet  upon  his  trial.  A  court-martial 
alone  can  judge  of  the  charge.  But  thi^ynilitary 
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]mw  hath  foreseen  that  though  it  ia  neceiaaiy  to  give  ■ 
■aperiors  great  discretionary'  power,  it  may  be 
abased  to  oppressioa ;  and  therefore  has  provided 
against  such  abuse  by  the  33rd  article.  A  com- 
mander vho  arrests,  suspends,  and  puts  s  man  on 
hit  trial  without  a  pn>l»ble  cause  ia  goUty  within 
that  article :  but  the  same  jurisdiction  which  tries 
the  original  charge  must  trr  the  probable  cause, 
which  in  effect  ia  a  new  trial.  And  every  reason 
which  requires  the  original  charge  to  be  tried  by  a 
military  jurisdiction,  equally  holds  to  try  the  pro- 
bable cause  by  that  jurisdiction."  This  reasoning 
is  strictly  applicable  to  the  present  case.  If  this 
action  were  nuuntainable  the  plaintiff  wonld  be 
trying  before  a  jury  the  reasonable  and  ^bable 
eanse.  [Ltrsn,  j,— The  jury  would,  in  fact,  have  to 
determine  whether  he  was  a  competent  commander 
in  the  field  ?]  If  such  actions  were  maintainable, 
the  discipline  of  the  whole  army  would  be  destroyed. 
The  learned  judge  heton  referred  to^  after  alladiug 
to  the  difficulties  under  which  military  commanders 
have  frequently  to  act,  says,  "A  military  tribunal 
is  capable  of  feeling  all  these  circumstances,  and 
understanding  that  the  first,  second,  and  third  part 
of  a  soldier  is  obedience.  But  what  condition 
will  a  commander  be  in  if,  upon  the  exercising  of 
his  authority,  he  is  liable  to  1m  tried  by  a  common 
law  jurisdiction?  If  this  action  is  admitted,  every 
acquittal  before  a  court-martial  will  produce  one. 
Not  knowing  the  law  or  the  rule  of  evidence,  no 
commander  or  superior  officer  will  dare  to  act; 
their  inferiors  will  insult  and  threaten  them." 
*'  The  person  unjasUy  accused,"  say  their  Lordships, 
**  is  not  without  his  remedy.  He^has  the  properest 
among  military  men.  Separation  is  done  to  him 
by  an  acquittal ;  and  he  who  accused  hbn  unjustly 
is  blasted  for  ever  and  dismissed  the  service."  The 
judgment  of  the  Exchequer  Chamber  was  affirmed 
in  the  House  of  Lords  (see  1  T.  R.  784).  In  E<me  v. 
Lord  F.  C.  Bentinck,  2  Brod.  &  Bing.  130,  where  an 
officer  brought  an  action  against  the  president  of  a 
court  of  inquiry  appointed  to  inquire  into  his  con- 
duct for  a  libel  stated  to  be  contained  in  the  report 
made  thereon,  it  waA  held  that  this  report  was  a 
vileged  communication,  and  that  it  was  properly 
rejected  as  evideuce  at  the  trial.  It  was  endea- 
voured to  distinguish  tlus  case  from  that  of  a  court- 
martial  on  the  ground  that  the  court  of  inquiiy 
was  not  a  judicial  tribunal;  but  the  judgment  of 
the  court  proceeded  upon  "The  broad  rule  of 
public  pdicy  and  conTenieoc^"  independently 
of  the  character  of  the  court.  "The  pro- 
ceeding," said  Dallas,  C.  J.,  "  was  in  its  very 
nature  an  official  proceeding  directed  by  the  com- 
mander-in-chief for  the  purpose  of  obtaiuiog 
that  information  which  be  was  bound  to  obtain  as 
to  the  conduct  of  every  officer  holding  a  commis- 
sion in  His  Majesty's  army,  and  in  furtherance  of 
the  exercise  of  his  public  duty  upon  the  result  of 
such  inquiry,  whether  the  inquiry  was  to  cease  in 
the  first  instance,  or  whether  the  reiult  of  that 
inquiry  was  to  lead  to  any  ulterior  measure.  The 
consequence  of  this  was  that  a  court  of  inquiry 
was  held,  of  which  the  defendant  in  this  case  was 
flw  presiding  officer ;  that  court  of  inquiry  was 
held  m  consequence  of  a  duty  created  by  the  order 
of  the  Commander-in-Chief,  which  was  imperative 
upon  him  ;  and  a  report  made  by  the  defendant  in 
conjanoti(m  and  connection  with  the  officers,  was 
an  act  of  duty  imposed  upon  him  as  a  military 
man  by  his  superior  commander,  the  Cimuiander- 
m-Chief,  whose  order  he  was  bound  to  obey." 
rCooKBUBK,  C.  J.— The  letter  written  by  the  de- 
fendant m  the  present  case  is  not  one  written 
jnvprio  motu  in  the  course  of  his  military  duties, 
but  IB  a  comment  upon  a  letter  which  it  was  his 
duty  to  forward.!  The  plea  avers  that  thu  was 
done  aa  an  act  of  mUitaty  duty,  and  not  otharwiM^ 


and  on  demurrer  tbia  most  be  taken  to  be  so.  As 
on  the  pleadings,  this  letter  must  he  taken  to  have 
been  written  malicioosly,  the  only  questin  is 
whether  this  would  entitle  the  plaintiff  to  aaia* 
taio  the  action.  The  effect  of  Borne  v.  Lord  Ban* 
(indb  (ail.  np.)  is  thni  stated  in  I  Wms.  Suad. 
131  c. :  "No  action  can  ha  maintained  for  natter 
injurious  to  the  plaiotifTs  character  cootaiaed  in 
a  report  made  to  the  Commander-in-Ctuef  by  the 
president  of  a  number  of  military  officers  acting  u 
a  court  of  inquiry  under  his  directions."  [Cocx- 
BUBM,  C.  J.— There  was  no  question  in  that  esse  u 
to  how  far  ibe  occasion  bring  privileged,  the  pfivi- 
lege  was  taken  away  by  the  malice  of  the  deto* 
dant]  If  the  reasons  of  public  p<dicy  ww  can- 
sidered  so  strong  that  the  court  would  not  even 
look  at  the  report  by  receiving  it  in  evidence  tha 
same  reasons  apply  in  a  case  like  the  present  to 
prevent  the  action  being  maintained.  Such  is  the 
view  of  the  effect  of  the  dedsion  taken  iu  Wmi. 
Saund.  If  the  action  will  not  lie  at  all,  an  aver- 
ment of  want  of  reasoiiable  or  probable  cause  wiU 
not  alter  the  matter.  An  officer  is  not  left  without 
remedy  against  the  wrongful  acts  of  his  couunaad- 
ing  officer.  The  12th  Article  of  War  gives  a  mode  of 
obtaining  redress  in  providing  that,  "  if  any  officer 
shall  thkik  himself  wrouged  by  his  eomminding 
officer,  and  shall,  upon  due  application  made  to  him, 
not  receive  the  redress  to  which  he  may  consider 
hinudf  entitled,  he  may  complain  to  the  general  o»U' 
manding-in- chief  of  our  forces,  in  order  to  obtain 
justice,  who  is  hereby  required  to  examine  into  such 
complaint ;  and,  either  by  himself  or  by  our  Secre- 
tary at  War,  to  make  his  report  to  us  thereupon,  in 
order  to  receive  our  further  directions."  £Cocx* 
BCBH,  C.J.— But  be  would  in  that  way  get  ao 
compensation  in  damages  for  any  injury  which  may 
have  been  done  him.]  If  nothing  but  the  militaiy 
status  of  a  party  is  affected  by  the  judgment  of  a 
military  tribunal,  this  cooit  will  not  interfere^ 
even  where  the  military  tribunal  baa  acted  wittunt 
jurisdiction  or  has  exceeded  its  jurisdiction.  B» 
Maiuergh,  1  B.  &  S.  400.  Cockbnm,  C.  J.  in  that 
case  asks  (p.  405),  "Does  not  eveiy  person  who 
enters  the  military  service  of  the  Crown,  give  ti« 
Crown  a  right  to  determine  his  militaJ7  status 
at  pleasure?"  and  in  the  judgment,  his  Lordship 
says,  "  I  quite  agree  that  where  the  civil  rights  of 
a  person  in  military  services  are  affected  by  the 
judgment  of  a  military  tribunal,  in  proaoonciiv 
which,  the  tribunal  acted  without  junsdictioo,  or 
has  exceeded  its  jurisdiction,  this  court  ought  to 
ioterfere  to  protect  those  dvil  rights;  e.^^  whoe 
the  rights  of  life,  liberty,  or  property  are  involved, 
although  I  do  not  know  whether  the  latt^  case 
could  occur.  Here^  however,  there  was  nothing  U 
the  sort,  and  the  only  matter  involved  was  Ibe 
military  status  of  the  appellant — a  thing  which 
depends  entirely  on  the  Crown,  seeing  that  every 
person  who  enters  Into  military  aervioe  engages  to 
be  entirely  at  the  will  and  pleasure  of  the  sore- 
rdgn."  So  in  Dawldtu  v.  Lord  Rfkdoft  4  F.  A  T. 
631,  WiUes,  J.  says:  "It  is  only  by  reaKin  of  the 
88th  section,  to  whidi  reference  haa  been  mate 
that  a  soldier  acting  bona  Jide,  and  in  discharge  « 
what  be  supposes  to  be  lus  duty,  could  ever  s^  u^ 
as  against  a  citizen  not  a  soldier,  the  jusUficatioa 
of  superior  command.  But,  with  respect  to  paw» 
who  enter  into  miiitary  state,  who  take  H« 
Majes^'s  pay  and  who  are  content  to  act  under  htf 
commisrioD,  although  they  do  not  cease  to  be 
(utlzens  in  respect  of  responsibility,  yet  they  d^ 
by  a  aompaut  which  is  inteUigible,  and  which 
requires  only  the  statement  of  it  to  tecommend  it 
to  the  consideration  of  everyone  of  common  sens^ 
become  subject  to  military  rule  and  military  disa- 
pline."  «'I  will  lay  it  down,"  says  his  Loidshiff 
(p.  882),  "pertiasB,  ntiwr  in(Kri>na[ttlL4iw  ^ 
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the  dtfendaDt'i  coudkI  would  deiire,  that  ereo  if  it 
had  been  made  oat  that  Lord  Bt^eby  had  ma- 
hamuhj,  and  vUhout  reaicmable  and  probable  cause, 
^Ten  the  eTidence  he  did  before  the  courts  of 
uqniij  in  1864  and  1865,  and  if  it  had  been  prored 
that  he  was  the  priow  mover  io  the  diamiual  of 
Col.  Dswkios  from  the  army,  that  that  gentleman 
could  not  hare  obtained  redress  in  these  conrts." 
Tbete  anthoritiea  are  decisiTe  against  the  main- 
tenanceof  the  present  action.  Thero  is  no  precedent 
for  it.  It  would  be  against  the  public  interest  to 
permit  actioni  to  be  tmnght  in  the  drU  courts 
against  commanding  officers  who  make  reports  in 
the  diMiharge  of  their  military  doty. 

S.  Hill,  Q.  C.  (with  him  BoS),  in  support  of  the 
xcfidicaUon.    It  is  not  contended  on  the  part  of  the 
piaintiff  that  an  action  similar  to  tiiepresentwonldUe 
against  a  judge,  connsd,  witness,  or  jnryman ;  it  ia 
necessary  for  the  due  administration  of  justice  that 
mch  actions  ahoald  not  be  nuuotainable  in  their 
oase;  but  a  eimiUr  reason  does  not  apply  to  the 
present  cas&   No  decided  case  has  gone  to  the 
extreme  contended  for  on  behalf  of  the  defendant. 
In  SttUHi  r.  Joinatone,  1  T.  R.  493,  the  jadgmeot  of 
the  Court  of  Exchequer  was  strongly  in  favour  of 
the  plaintiff  on  the  ground  that  there  was  no ' 
oridence  of  reasonable  and  probable  cause.  The 
jodjrment  of  the  Coort  of  Exchequer  was  no  doubt 
rereraed  by  Lords  Mansfield  and  Loughborough,  but 
on  the  ground  that,  in  their  opinion  there  was 
evidence  of  the  existence  of  reasonable  and  probable 
fanse.   As  to  the  question  whether  the  action  would 
Ue,  their  Lordships  say  that    the  question  is  doubt- 
ful;  and  when  a  judgment  shall  depend  upon  a 
decision  of  this  question  it  ia  fit  to  be  settled  by  the 
highest  authority.   According  to  our  opinion  it  is 
not  necessary  to  the  judgment  in  this  cause ; 
because,  supposing  the  action  to  Ue,  we  tbiak  judg- 
ment ought  to  be  given  for  the  defendant."  In 
Warden  v.  Bmley,  4  Taunt.  67,  it  was  held  that  an 
action  of  trespass  lies  for  an  inferior  military  officer 
agoiQBt  his  superior  officer  (both  being  under  martial 
law),  who  imprisons  him  for  disobedience  to  an 
order  made  under  colour,  b\it  not  within  the  scope 
of  military  authority  ;  although  the  imprieoument 
he  followed  by  a  tri^  by  a  court  martial  In  this 
ease  it  was  ai^ed  (jt.  69)  that  "there  were  two 
pcrints  made  io  the  case  of  Sutton  v.  Johnstone :  first, 
that  there  was  a  probable  cause  for  the  admiral's  pro- 
ceeding ;  secondly,  that  both  parties  being  under 
martiu  law,  the  action  could  not  be  maintained ; 
Imt  the  better  t^nion  was  that  the  judgment  pro- 
oeoded  upon  the  grouDd  that  then  was  a  i^bable 
cwose;"  and  HeaHi,  J.  is  repMted  to  have  agreed  to 
tiiat.   And  Lawrence,  J.  uXA,  "  Lord  Mansfield  held 
VbMH  the  action  could  not  be  SQiq>orted,  because  the 
declaraUoo  showed  prolwble  cause,  and  though  the 
incUnatioD  of  his  opioioa  was  that  no  such  action 
oould  be  maintained,  yet  he  said  it  was  not  necessary 
to  dedde  on  that  pomtt  for  Xb»  facts  did  not  nUse 
the   argument;"   so   that  the  point  inTcdved 
in  the  present  case  must  not  be  talnn  to  hare  been 
decided  in  SKitoa  r.  Jokntttme.  Farther,  Lawrence  J. 
■qrs(p.  75),  "Ihareheardfromgocd  prirate informsr 
tion  that  Uie  reasons  assigned  by  Lord  Mansfield 
for  Teveroing  the  judgment  of  the  Coort  of  £x- 
duqoer  wore  not  adopted  bv  the  House  of  Lorda, 
flmugh  the  judgment  of  the  chief  justices  was 
aiBrmed ;"  and  Hansfleld,  C.  J.,  in  delirering  judg- 
ment, thus  speaks  of  the  decision  in  that  case  :~ 
**The  learned  judge  was  desired  to  nonsuit  the 
plaintiff  upon  the  ground  of  a  doctrine  supposed  to  be 
eatflUished  by  the  case  fA  Snttm  r.  Jehutone,  that  an 
oAeer  cannot  maintain  an  action  anlnst  his  superior 
flflcer  for  impiisonmait  inflieled  in  conseqneoce  of 
diiobadiaioe  to  any  ocMnmand  whatsoerer  issued  by 
the  npedor  to  the  Infisriar  (Aoer.  Tobenn,that 


is  a  very  wide  inference  to  draw  from  SUfos  t 
JohutoM,  that  being  only  a  case  of  imprisonment 
for  disobedience  to  the  ordera  issued  in  the  beat  of 
a  battle,  where  obedience  and  instant  obedience  ia 
necessary.   Lord  Mansfield  and  Lord  Loughborough 
do  not  decide  this  point ;  they  expressly  aroid  de- 
termining it,  though  they  intimate  a  TMy  strong 
opinion,  and  observe  that  it  is  a  rery  impCHTtant 
case,  and  send  it  to  the  demier  resort.  The  (Mulj 
poiot  thoefwe  dedded  in  SiUtM  t.  JoJautone  is  that 
there  was  wobaUe  cause  for  the  imprisonment  in 
that  case.'*^  [Lush,  J.  referred  to  the  words  of 
Hansfleld,  C.  J.,  "  with  respect  to  the  order  itself, 
it  might  indeed  be  rery  conrenient  that  a  milita^ 
officer  might  be  enabled  to  make  the  men  under  his 
command  learn  to  read  and  write,  it  might  be  rery 
useful,  hat  ia  not  a  part  of  military  disdpline}" 
whilst  the  record  in  the  present  case  admits  that 
the  act  of  the  defendant  complained  of  was  part  of 
his  military  duty.]   In  Sutton  r.  Johnstrnte,  in  Uie 
court  below,  Eyre,  B.  distinguishes  (p.  508)  the  case 
of  a  military  officer  from  that  of  a  judge  or  juror. 
"The  preeumpUon  of  law,"  he  says,  "that  judge 
and  jorois  do  nothing  caosetossly  and  malidoiwy 
does  not  derc^;^  from  the  unirexsality  of  the  prin- 
ciple 'that  where  it  can  be  shown  that  one  man  has 
causelessly  and  maliciously  accused  another  of  a 
crime,  or  has  otherwise  re  red  him  by  causelessly  and 
maliciously  exercising  upon  lum,  to  his  damage, 
powers  inddeot  to  his  aituation  of  supoior,  w 
injured  party  ia  entitled  to  xedreaa  by  this  ipeoea 
of  actitm.*  The  oommander-in^ehlef  of  a  squadron 
of  ships  of  var  ia  in  the  condition  of  every  other 
snlqeut  M  this  country,  who,  being  put  in  authority, 
has  responsibility  annraed  to  his  situation.  Tiie 
propositions  which  attempt  to  establish  a  distinctlMi 
for  him  are  dangerously  loose  and  indefinite."  After 
referring  to  the  difficulties  of  an  officer's  utcation  the 
same  learned  judge  says,  "Considerations  of  this  na- 
ture cannot  exclude  the  established  jurisdictions  of 
thecountry ;  on  thecontrary,  those  jurisdictions  must 
be  presumed  to  be  equal  to  their  functions  ;  it  must 
be  presumed  that  they  will  do  tiieir  duty  honestly ; 
if  they  do  no  man  can  hare  mncb  to  fear.  To  utusr 
tions  which  teqnire  indulgoice  they  will  show  it ; 
but,  be  the  ri»  more  or  less,  all  men  hold  their 
aituations  In  thia  country  upon  the  terms  of  sub- 
mitting to  hare  their  conduct  examined  and  mea- 
sured by  that  standard  whidi  the  law  established.. 
Blen  of  honour  will  do  their  duty  and  will  abide  the 
consequences."  In  Barwii  r.  Sifp^  2  Wils.  814,  w 
action  against  an  i^cer  for  redaelng  a  sorjeanfe  of 
the  guards  to  a  commim  si^er  in  Germany,  was 
held  not  maintainable  soldy  on  the  ground  that  the 
cause  of  action  had  arisen  out  of  the  kinsra 
dominions ;  and  it  was  there  nerer  suggested  in 
argument  that  the  action  would  not  lie  at  all ;  the 
defence  resting  on  the  ground  ol  the  absence  of 
malice.    "By  the  Act  of  Parliamuit  to  nmish 
mutinr  and  desertion"  said  the  court,  "  the  king's 
power'to  make  Articles  of  War  Is  confined  to  his  own 
dominions ;  when  his  army  is  out  of  his  dominions, 
he  acts  by  rirtue  (rf  hia  prerogatire,  and  without  the 
aUtute  or  Articles  of  War ;  and,  therefore,  you  can- 
not argue  upon  eitiier  of  them,  for  they  are  both  to 
be  laid  out  of  this  case,  and  flmatta  hdlot  the  com- 
mon law  has  nerer  interfered  with  the  army :  iaiararma 
nk»t  Imea."  [CocrBOM,  0.  J.-  -The  court  aay  also, 
"  We  tiiink,  as  at  present  advised,  we  have  no  jnna- 
diction  at  all  in  thia  case."]   That  was  because  tiie 
army  waa  then  acting  abroad,  and  in  time  of  war. 
The  words  "  Aagranu  beBo,  the  common  law  has 
nerer  interfered  with  the  army,"  imfiy  that  m 
the  opinion  ot  the  court  cetiantt  6*00  the  common 
law  would  app^y.    Borne  v.  Lord  F,  C.  Bmtinck 
(vbi.  sup.')  differs  from  the  present  case  in  this,  that 
the  defendant  who  wrote  the  libel  jaf  the  prudent 
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into  the  pUlotiffa  oondnct ;  wherets  tbe  defendant 
in  the  preaent  cmb  had  no  expreia  orders  to  pursue 
tbe  cooTBe  vhich  he  bad  adopted.  fCooKBORN, 
C.  J. — Can  that  make  a  difFetence  ?  On  the  argu- 
ment  of  thu  demurrer,  we  mnst  take  it  that  the 
atleged  libel  was  writteu  by  the  defendant  in  tbe 
course  of  bis  military  duty.]  No  doubt  that  is  so  ; 
bat  the  catie  lost  referred  to  approaches  much  more 
closely  that  of  judges  and  juries  than  tbe  present 
case.  "  The  proceeding,"  said  Dallas,  C.  J.,  *'  wan, 
in  its  Tery  nature,  an  official  proceeding  directed 
by  the  Commander-in-Chief  for  the  purpose  of 
obtaining  that  information,  &c."  [Mkllor,  J. 
— I  cannot  see  any  difference  between  an  act 
done  in  the  discharge  of  a  seneral  duty,  and 
an  act,  sneh  as  tbe  making  of  wis  report,  done  in 
parsuauce  of  a  special  order  of  the  Commander-in- 
Chief.]  The  dnendant  in  the  pr^nt  case  adds 
comments  of  his  own.  [Mellor,  J.— He  alleges  in 
bis  plea  that  it  was  his  duty  to  do  that  also;  and  on 
demurrer  it  must  be  taken  to  be  so.]  In  Didcton 
r.  Earl   itf   Wilton,  I  F.  &  P.  419,  it 

vat  held  hy  Lord  Campbell,  C.  J.,  that  though 
letters  from  the  commanding  offlfcer  of  a  re- 
giment to  his  immediate  superior  oontuning 
charges  against  tbe  colonel  in  command,  and 
a  conversation  with  a  Member  of  Parliament  as  to 
a  question  to  be  put  in  tbe  House  of  Commons  re- 
lauTe  to  tbe  dismissal  of  the  colooel  on  those 
charges,  were  privileged  commnnkations,  yet  dr- 
cnmstances  shoving  tiiat  the  letters  were  written, 
not  from  a  sense  of  duty^  but  from  persouat  resent- 
ment on  account  of  other  matters,  and  that  tbe 
object  of  tbe  couTersaticm  was  to  prejudice  the 
idaintiff  by  reason  ot  such  personal  resentment, 
vere  evidence  of  actual  malice,  taking  avay  tbe 
privilege.  "  Whether  <x  noL,"  said  Lord  Campbell  to 
the  jury,  "  tbe  occasion  gives  that  privilege  is  a 
question  of  lav  for  tbe  judge ;  but  whether  the 
party  has  fairly  and  prop^ly  conducted  himself  in 
the  exercise  of  it  is  a  question  for  the  jury.  I, 
therefore^  as  the  judge,  tell  you  thai,  in  point  of 
lav,  all  the  ctHnmonicatioDi  to  Lord  Combermere, 
to  the  War  Office,  and  to  Mr.  Duocomb^  were 
privileged;  but  whether  that  privilege  has  been 
abased  is  for  the  jury.  If  it  has  been  abused  the 
privilege  is  gone."  According  to  this  ruling  it 
would  be  a  question  for  the  jury  to  determine  in  tbe 
present  case,  with  what  motive  tbe  letter  of  tbe  de- 
fendant was  vritten.  The  otdnion  of  Willee,  J.,  as 
expressed  in  Kaghfy  r.  Bell,  4  F.  &  F.  768,  vhich 
was  an  action  by  an  officer  i^tdnst  his  commander 
for  lm[«1aonment,  malicioos  [nrosecution,  and  libel, 
is  in  favour  of  the  same  viev.  At  p.  799,  he  says, 
"There  are  two  elements  necessary  to  maintain 
this  action;  one  is  dishonesty  or  malice,  that  is,  bad 
motive  for  the  proceeding ;  the  other  i^  the  absence 
of  any  probable  cause  tor  the  proceedings ;  and  as 
to  the  one  or  tbe  other,  I  confess  the  inclination  of 
my  mind  is  Uiat  there  is  no  evidence.  OfBcers,  ve 
knov,  vary  in  their  degrees  of  severity  or  austerity, 
aaA  one  may  be  a  little  more  rigid,  and  another  a 
little  more  lax,  in  the  maintenance  of  dlsciidine ; 
bat  tneh  differences  as  these  cannot  be  allowed  to 
be  the  ground  of  an  action  founded  cm  malice,  and 
so  long  as  the  officers  discbarge  their  duty  honestly, 
they  are  not  liable  merely  for  discharging  it  in  a  way 
vhich  others  may  think  more  or  less  severe.  It  is 
necessary  to  prove  dishonesty  or  indirect  motive, 
and  ctf  that,where  is  tbe  evidence  ?"  And  tbe  pluntiff 
was  nonsuited  on  that  ground.  Dawkin$  t.  Lord 
JRoIxbv  (ubi  nqy.},  was  decided  solely  on  the  autho- 
rity 01  Sutton  V.  Johmtoju,  and  the  remark  formeriy 
made  as  to  that  case  applies  also  to  this.  In  Dixoa 
T.  Lord  ComhenRtre,  8  F.  &  P.  527,  which  was  an 
action  against  a  late  Secretary  of  State  for  War,  a 
lord  lieateoant  (commandant  of  the  militia  of  Uie 
disblet>  and  the  colonel  of  a  regiment  of  xailltis, 


for  causing,     means  itf  false  chaises,  tin  msorsi 
of  tbe  plaintiff  from  the  ofHce  of  lleatenant-oohmd 
of  tbe  regiment,  Cockbum,  C.  J.  says  (p.  584):  "It 
is  my  duty  to  tell  the  jury  that  we  are  not  sitting  as 
a  court  of  appeal  to  determine  whethn*  he  bu  dis- 
charged  his  duty  wisely,  as  to  which  beis  respouriUe 
to  bb  sovereign  and  his  country,  but  not  at  tbe  suit 
of  a  ^vate  individual.  It  is  not  a  question  ^Kther 
he  has  exercised  his  discretion  veil  or  visdy.  But 
the  jury,  in  order  to  And  a  verdict  agiunst  him, 
must  come  to  tbe  condusicm  that  he  bu  dti- 
bonestiy  and  corruptly  abased  the  pow»  entnuted 
to  bim."    Lastly,  as  to  the  ai^ument  that  tbs 
plaintiff  has  a  remedy  open  to  him,  tbe  only  mode 
of  redress  is  that  gjven  by  the  12th  ArticUu  War, 
and  that  is  not  snSdent  to  meet  such  a  case  as  ths 
present.   The  pl^tiff  may  ask  for  a  court  of  in- 
quiry ;  bat  if  tbat.is  refused  to  be  granted,  is  lie  to 
be  left  without  any  other  remedy  ?   Is  there  to  be 
no  redress  for  one  who  has  spent  the  best  years  of 
bis  life  in  a  profession,  and  invested  his  money  is 
the  porchase  of  a  eimimission  ?   If  such  a  docttins 
as.  Is  contended  for  on  behalf  <rf  the  defendant  Is 
to  be  laid  down  u  to  the  army,  vhy  ^ould  it  not 
also  be  applied  to  the  Civil  Service  wherever  aa 
officer  in  that  service  is  reported  by  his  superior? 
[Hatbs,  J. — Ih  tbe  Civil  Service  there  is  nocoart 
like  a  court  martial ;  there  is  nothing  open  to 
members  of  that  aerrlce  bat  the  civil  courts  the 
kingdom.] 

The  Attunes- General  in  reply. — Barmt  v.  Ktj^ 
is  in  favour  of  tbe  defendant  so  far  asit  goes:  aiod 
tbe  same  is  true  of  Warden  v.  Batl^.  The  o^uon 
of  WUles,  J-  In  KeiffhJj/  v.  Bell,  is  to  a  nmilar 
effect:  "I  hope,"  said  his  Lordship,  "I  may 
never  have  to  determine  tb^  difflciut  qoestien, 
how  far  tbe  orders  of  a  superior  officer  are  a  jniti- 
flcatien.  Were  I  compelled  to  determiae  that 
question,  I  should  probably  hold  that  tiie  orders  an 
an  ataolule  justificatioa  in  time  oi  actual  war— at  all 
events,  as  regards  enemies  or  fordgnna,  and  Z 
should  think  even  with  regard  to  EngUih-bom 
subjects  of  tbe  Crown,  unless  the  orders  were  sudi 
as  could  not  legally  be  given.  I  believe  that  tbe 
better  opinion  is  that  an  officer  or  soldier,  actiag 
under  the  orders  of  his  aupwior,  not  being  neces- 
sarily or  manifestly  illegal,  would  be  joatifled  by  hb 
orders.  The  question  hai^lj  does  notarise  in  disfe 
general  or  absbact  form,  as  here  it  is  «  qnestioB 
between  military  paaons^  amenable  to  imlilaiy 
anthority." 

Or.  otf ».  nfii 

Xlce.  18.— Hie  jadgments  of  the  membm  ot  tbo 
court  were  now  delivered  aa  foUovs:— 

CooKBUBv,  C.  J.— This  is  an  action  for  a  libel 
written  by  tbe  defendant  concerning  tbe  pUiatiff  as 
an  officer  holding  Her  Majesty's  commission  as  a 
captain  in  the  C<ddstream  Goards,  in  a  letter 
addressed  by  the  defendant  to  the  Adjutant-General 
of  tbe  army,  reflecting  on  the  character  and  capsdty 
of  the  plaintiff  as  an  officer,  and  in  which  thepbdntiff 
was  represented  as  incompetent  in  the  field  sad 
unfit  to  ccmduct  tbe  business  of  a  batallion  ia 
barracks,  and  it  was  requested  that  his  condoct 
might  be  referred  for  investigation  by  a  court  of 
inquiry ;  and  in  which  it  was  finally  submitted  that 
an  officer  who  had  shown  such  want  of  judgment 
tact,  and  temper  vas  not  fit  to  be  entrusted  with 
tbe  responsibility  and  char^  of  a  command ;  if 
reason  of  vhich  it  is  alleged  that  the  plaintiff  hil 
lost  his  commission,  and  has  bera  compwed  to  lean 
bis  regiment,  and  has  suffered  in  his  lepatatioa  ss 
an  oflBoer.  The  declaration  contained  also  a  second 
count,  but  to  this  it  is  not  material  further  to  refsr. 
To  this  there  la  a  plea  af  %  somevbat  prolix 
and  oonfosed  obaracter ;  bat  ' 
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of  which  is  that  the  defendunt,  beiog  the  command- 
iag  officer  of  the  regimeat  in  which  the  plaiotiff  wat 
a  captain,  and  Che  plaintiff  havtRg  writtea  a  letter 
to  the  Adiutant-GeDeral  complaioiag  of  aa  order 
given  bj  defendant  as  aach  comiuaQdiog  officer,  and 
haring  conformably  to  military  regulation  tent 
■acfa  letter  to  defendant  to  bo  by  Um  forwarded 
to  the  A^utant-Genm],  it  became  the  doty  of  the 
defendaDt,  in  transmitting  the  letter,  to  accompany 
It  with  a  report  on  the  otder  c(»nplaiiied  d,  and  the 
■ubject  matter  of  the  complaint,  with  aoch  obser- 
Tations  as  the  circamstances  of  the  case  appeared  to 
require ;  that  it  thus  became  necessary  as  a  part  of 
the  duty  of  the  defendant  to  report  on  the  incom- 
petency and  onfitneas  of  the  plaintiff ;  that  the 
matter  compUined  of  was  contained  in  a  report  thus 
nude  in  the  course  of  defendant's  duty  as  such 
commanding  officer,  and  on  fulfilment  of  such  duty, 
and  not  otherwise  or  for  any  other  reason.  To  this 
^ea  there  is  a  replication  that  the  wwls  complained 
of  were  written  and  published  by  the  defendant  of 
actual  malice  and  without  any  reasonable,  probable, 
or  jostiflable  cause,  and  not  bona  Jide  or  in  the 
bona  Jide  discharge  of  the  defendant's  duty  as 
aliped.  To  this  replication  there  is  a  demurrer, 
and  we  have  to  determine  whether  the  replication 
affords  a  sufficient  answer  to  the  plea.  Indepen- 
dently of  the  great  question  of  absolute  pririlege  in 
military  matters,  which  presents  itself  in  this  case, 
there  can,  in  my  opinion,  be  no  question  that  the 
replication  is  soMcient.  If  the  effect  of  the  plea  is 
to  be  taken  to  be  that  the  matter  complained  of 
vat  written  for  the  purpose  of  causing  an  inquiry 
to  be  held  as  to  the  conduct  and  competency  of  the 
plaintiff  with  a  view  to  his  removal  from  the  army, 
it  is  a  sufficient  answer  in  point  of  law  to  say  that 
such  a  proceeding  was  malicious  and  without 
ceaaoniAle  and  justifiable  cause.  If,  which  I  think 
is  the  right  Tiew,  the  effect  of  the  plea  is  that  the 
matter  complained  of  was  pnbliahed  in  the  dts- 
charge  of  a  dnty,  and  as  such  was  privileged,  it 
would,  under  ordinary  circumstances,  be  sufficient 
to  reply  that  the  words  were  published  maliciously 
and  without  bonujides.  For,  to  entitle  matter  other- 
wise libellous  to  the  protection  which  attaches  to 
communications  made  In  the  fulfilment  of  a  duty, 
bona  JideM,  or,  to  use  our  own  equivalent,  honesty  is 
essential.  And  to  this,  again,  two  things  are 
necessary — first,  that  the  communication  be  made 
not  merely  in  the  course  of  duty,  that  is,  on  an 
occasion  which  would  justify  the  making  it,  but 
ftlso  from  a  sense  of  duty ;  aecoDdlr,  that  it  be  mode 
with  a  belief  of  its  truth.  By  the  demurrer  the 
the  defendant,  for  the  present  purpose  at  least, 
in  order  to  raise  this  question  of  law,  admits,  as  he 
must  do,  that  the  averments  in  the  replication  are 
true ;  in  other  words,  that  bis  representations  as  to 
the  plaintiff,  though  made  on  an  occasion  of  military 
duty,  were  nuwle  dishonestly,  malicionsly*  and  with* 
out  a  belief  in  their  truth.  To  support  this 
demurrer,  it  is  therefore  necessary  to  mamtain  that 
in  all  matters  relating  to  military  authority  and 
discipline  a  subordinate  officer,  so  far  as  civil 
redrcsa  is  concerned,  ia  entirely  at  the  mercy  of 
bis  superior;  that  the  latter  may  institute  pro- 
ceedings against  him  vidiottt  right  w  reason 
ou  diarges  which  he  knows  to  be  unfounded— 
mi^,  under  the  diuuiae  of  duty,  write  concerning 
him  that  which  he  knows  to  he  false^  and  may  thus 
bring  upon  him  conaequences  the  most  disastrous, 
without  the  party  injured  being  entitled  to  redress 
in  a  court  of  law.  While  I  fully  agree  that  acts 
done  in  the  honest  exercise  of  miUtary  authuity 
are  entirely  privileged,  I  confess  that  I  am  not 
prepared  to  arrive  at  a  conclusion  so  startling  and 
apparently  unjust  as  that,  if  the  opportunity  it 
dfotit  is  intenticnally  abused  for  the  puipose  of 
injur/  and  wrong,  no  redress  is  to  be  nad  by  u 
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officer  in  a  conrt  of  law.  The  quesUon  may  be 
coDsideied  with  reference  flrst  to  legal  autb^^, 
secondly,  to  general  iffinci^e,  and,  thirdly,  to  the 
peculiar  position  of  persons  in  the  army  and  navy 
as  distinguished  from  the  rest  of  the  Queen's  sub- 
jects. The  question  first  came  before  the  courts  in 
1785  in  the  great  cose  of  Svtton  v.  Johnttone,  1  T.  R. 
4113,  wliich  was  an  action  against  the  defendant  for 
having,  as  commanding  officer  of  a  fleet,  malldiously 
and  without  reasonable  and  probable  cause  bronghfe 
the  plaintiff  to  a  court  martial  for  breach  of  doty 
and  disobedience  of  orders.  Two  principal  ques- 
tions arose,  first,  whether  the  action,  as  brought 
by  an  inferior  against  a  superior  officer,  would  lie, 
utd,  secondly,  whether  the  facts  upon  which  the 
defendant  had  acted  in  instituting  proceedings 
against  the  pluotiff  amounted  to  reasonable  and 
probable  cause.  A  second  verdict  with  lai^ 
damages  having  been  given  for  the  plaintiff,  and  a 
motion  in  anest  of  judgment  having  been  made  in 
the  Court  of  Exchequer,  in  which  the  action  bad 
been  brought,  Eyre,  B.  delivered  the  jodgment 
of  the  court.  In  the  difference  of  opinion  which 
exists  on  this  very  important  question,  I  think  it 
desirable  to  recall  to  recollection  this  remarkable 
and  to  my  mind  satisfactory  judgment.  Sealing 
with  the  first  branch  of  the  case,  he  says,  "The 
court  never  had  a  difficulty  upon  this  part  of  the 
case.  The  principle  of  the  action,  which  is  pretty 
clearly  ascertained  in  the  decided  cases,  is  general 
and  universflL  In  the  cases  alluded  to  of  judges 
and  jurors  it  cannot  api^y,  because  the  law  givei 
faith  and  credence  to  what  they  do  ;  and  therefore 
there  must  lUways  in  what  they  do  be  cause  for  it ; 
and  tl^re  never  can  be  any  malice  in  what  they  do. 
The  presumption  of  law  that  judges  and  jurors  do 
nothing  cauaeleasly  and  maliciously  does  not  dero- 
gate from  the  unirersality  of  the  {urinciple  tha^ 
where  it  can  be  ahown  that  one  man  has  causeles^ 
and  maliciously  accused  another  of  a  crime,  or  has 
otherwise  vexed  him  by  causelessly  and  maliciously 
exercising  upon  him  to  his  damage  powers  incident 
to  his  situation  of  superior,  the  injured  party  is 
entitled  to  redress  by  this  species  of  action.  The 
oamnander-in-chief  of  a  squadron  uf  ships  of 
war  is  in  the  condition  of  every  other  subject 
of  -thia  countty  who  being  put  in  authority  has 
responsibility  annexed  to  his  situation.  The 
propositions  which  attempt  to  establish  a  dis- 
tinction for  him  are  dangerously  loose  and  in- 
definite. It  is  said  subordinate  officers  may 
be  hcooght  to  a  court-martial  for  imiwoper  ooa- 
duct,  and  that  no  action  lies  for  anything  done  In 
a  course  of  disdi^ne,  or  under  powers  incident  to 
situation.  If  by  improper  conduct  be  meant  a 
breach  of  the  articles  for  the  government  of  the 
navy  ;  if  by  a  course  of  discipline  be  meant  exact- 
ing that  which  the  discipline  of  the  navy  requires ; 
if  by  what  is  done  under  powers  be  meant  tiiat 
which  Is  warranted  to  be  done  under  those  powen^ 
it  will  be  agreed  aimjE^y  tiiat  for  doing  any  of  those 
acta  no  action  will  lie;  for  those  are  lawful  acts 
in  themselves,  and  there  is  nothing  added  to  make 
them  unlawfol  in  the  particular  case.  But  in  re- 
spect of  the  flrst  branch  of  this  oroposition,  if  it  be 
meant  that  a  oommandec-in-chlM  has  a  privilege  to 
bring  a  subordinate  <iSBcm  to  a  court-martial  lor  an 
offence  which  be  knows  him  to  be  innocent  (A, 
under  colour  of  his  power  or  of  the  duty  of  his 
situation,  to  bring  forward  inquiries  into  the  con- 
duct of  bis  officers,  the  proposition  is  too  monstrous 
to  be  debated.  Under  the  second  branch  of  It  it 
may  not  be  flt  in  pc^t  <^  disclpUne  that  a  subMdl- 
oate  ofBoer  ahould  dispute  the  commands  of  his 
superior,  if  he  were  ordered  to  go  to  the  masthead ; 
bnt  if  the  superior  were  to  order  him  thither,  know- 
ing that,  from  some  bodily  inflrmity,  it  was  impos- 
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infalKblj  break  fail  neck  in  ibe  Utempt,  aikI  it  were 
M  to  happen,  the  disciidine  of  the  aavj  irould  not 
protect  tnat  superior  from  being  guilty  of  the  crime 
«f  murder.   And  one  may  obeerve  m  general,  in 
respect  of  what  is  done  under  powers  incident  to 
situations,  that  there  is  a  wide  difFereooe  between 
indulging  to  situation  a  latitude  touching  tbe  extent 
d  poirer,  and  toudiing  the  abuse  of  it.   Cases  may 
be  pat  of  sitoatkMis  so  critical  that  the  power  ought 
to  be  naboonded ;  but  it  is  impossible  to  state  a 
case  where  it  is  necessary  that  it  should  be  abased ; 
and  it  is  the  felicity  of  those  who  live  under  a 
ino  constitutiou  of  gorerument  that  it  is  equally 
impos^Ue  to  state  a  case  where  it  can  be  abused 
with  impani^.  ...  We  eotra  into  all  the  diffi- 
cnltieB  in  die  aitaatton  of  an  oflker  whose  honour 
and  fortone  may  come  to  be  so  staked.   In  this  par- 
ticular case  they  have  had  their  weight  with  us; 
the  decision  has  not  been  a  hasty  one ;  but  oon- 
aiderations  of  this  nature  cannot  exclude  the  esta- 
blished jurisdiction  of  the  country.   On  the  con- 
trary, those  jurisdictions  must  be  preaamed  to  be 
«qual  to  their  functions— it  mast  be  presumed  that 
they  will  do  their  duty  honestly  ;  if  they  do,  no  man 
can  hare  much  to  fear.  To  situations  which  require 
indulgence  they  will  show  it ;  but,  be  the  risk  more 
w  less,  all  men  bold  their  situations  in  this  country 
vpoa  tlie  terms  of  submitUng  to  bare  their  conduct 
•xamined  and  nwaioicd  1^  uiat  standard  which  the 
law  has  established.  Hen  of  honour  will  do  thdr 
duty  and  will  abide  the  conaequeaces."  £m» 
baring  been  brought  on  this  judgment,  the  case 
was  twice  argued  before  Lord  Mansfield  and  Lord 
XiOUgbborough,  the  latter  being  then  Chief  Justice 
<rf  the  Court  of  Common  Pieos,  and  the  judgment  of 
the  Court  of  Endiequer  was  lererae^  not,  bovever, 
«a  the  groond  that  the  actioa  would  not  lie,-  but 
Mlely  on  the  ground  that  the  facta  sufficiently 
showed  the  existence  of  reasonable  and  probable 
cause.    Lord  Mansfield,  in  a  masterly  argument  to 
which  I  shall  again  hare  occasion  to  refer,  gires 
his  reaaoni  for  thinking  tiiat  such  an  actioa 
ought  not  to  be  allowed,  but  be  stops  ahort 
at  deeding  the  ptdnt.   At  the  conolurion  of 
his  reasoning  he  says,    "These  consideratiouB 
Incline  us  to  lean  agunst  introducing  this  action. 
But  there  is  no  authority  of  any  kind  either  way, 
and  no  principle  to  be  drawn  from  the  analogy  of 
other  cases  which  is  ap^cable  to  ttials  by  a  sea 
court-martial  imder  the  marine  law^  eouflrmed, 
difected,  and  authorised  by  statute^  And,  there- 
fore^ it  must  be  owned  that  the  question  is  doubtful ; 
and  when  a  judgment  shall  depend  upon  a  decision 
of  this  question,  it  is  fit  to  be  settled  by  the  highest 
authOTity.  According  to  our  opinion  it  is  not  neces- 
aary  to  the  judgment  in  this  caase;  because,  snp- 
pOMng  the  acticm  to  Ue^  we  thinkjudgment  ought 
<0  be  given  for  the  deKudant.'*    The  judgment  of 
tin  two  chief  justices  waa  subsequently  affirmed  in 
ihe  Boom  of  Lords,  but^  as  It  appears,  upon  the  same 
gTonod,  namely,  the  existence  of  reasonable  and  pro- 
bable cause.   In  the  later  cose  <^  Warden  r.  Bmley, 
4  Taunt.  Sep.,  Lawieoo^  J.,  in  the  ooarse  of  the 
■^mnenli  stated  tiiat  he  **had  heard  from  good 
pnrate  Information  that  the  reasoDi  as^gned  by 
Iiord  Mansfield  were  not  adopted  by  the  Houae  of 
Lords,  though  the  judgment  of  the  ohM  justices 
was^afflrmed."   The  same  question  presented  itself 
in  tiie  case  just  referred  to  of  Weardm  r.  Batiley. 
There  the  plaintiff,  a  sergeant  in  a  regiment  of 
militia,  baring  been  arrested  bj  the  defendant,  the 
adiutaat  of  the  regiment,  by  order  of  the  Ueuteoaut* 
colonel,  for  disobedience  of  an  order  of  the  latter 
with  reference  to  an  attoidanoe  at  on  ereuiog 
school  and  contribution  to  iu  support,  and  for  in- 
dtlug  one  of  the  r^meot  to  disobey  the  order ;  and 
barinobrought  annctionfwsneharrestand  imprison- 
-TMd  judge  who  preaidedatthe  trial. 


on  the  authority  of  the  case  of  StUton  r.  JohMslimt, 
noneutted  the  ploiotifF.   On  a  motion  to  Kt  fits 
nonsuit  aside  it  was  again  strenuously  urged,  si 
before  in  Sutton  r.  Johnstone,  that  the  action  woall 
not  lie.   The  court,  howerer,  holding  Sullm  r.  Jdn- 
ttont  as  falling  altogether  short  of  deciding  n  Urge 
a  proposition,  set  the  nonsuit  aside  on  the  groim 
that  while  there  was  no  evidence  of  the  matiaoni 
language  attributed  to  the  plaintiff,  the  order  of 
the  colonel  to  attend  the  school  and  contribate  to 
the  expense  of  it  was  beyond  the  scope  of  hii 
military  authority,  and  that  consequently  the 
obedience  of  the  order  did  not  justify  the  unst. 
On  a  seocmd  trial  before  ^  James  Mansfield,  C.  J.a 
the  learned  judge  having  ruled  according  to  the 
foregolDg  decision,  a  bill  of  exceptions  was  tendered 
and  the  case  came  on  before  the  Coort  of  King'i 
Bench  sitting  as  a  court  of  error.   The  same  pmnti 
appear  to  hare  been  made  as  had  been  urged  in 
the  court  below ;  and  in  the  end  the  court  gars 
judgment  for  the  defendant  in  the  action,  not  how- 
erer on  the  ground  Uiac  the  action  wodd  not  H 
but  that  there  was  sufficient  erideoce  of  matinou 
language  baring  been  used  by  the  plaiutiff  to  ioi- 
tify  the  arrest   It  can  hardly  be  supposed  that  nsd 
the  court  been  prepared  to  adopt  the  ressoniog  tA 
Lord  Mansfield  in  &tttm  r.  Johnstone,  they  woold 
not  have  disposed  of  the  case  on  the  questioa  of 
law,  ioatead  of  gmi^  into  an  elab<H8te  exominatioa 
of  the  evidence.    The  question  again  presented 
Itself  In  an  action  brought  by  the  present  pluntiff, 
Col.  Dawkins,  against  Lord  Rokeby  (4  F.  &  F.  806), 
an  action  arising  out  of  these  same  transactioni  ud 
regimental  disputes.    The  action  was  for  filN 
imprisonment,  malicious   prosecution,  and  con- 
spiracy  to  cause  the  plaintiff's  removal  inm  As 
army.  The  case  oome  on  for  trial  before  WiHei,  /. 
at  Nisi  Frius,  when  the  learned  jndge  Is  reported  to 
hare  ruled — ^partly  on  similar  grounds  to  thoie  Kt 
forth  by  Lord  Mansfield  in  Sutton  v.  Johnstone,  and 
partly  because  it  had  been  so  decided  in  that  case- 
that  even  were  it  proved  that  the  proceedings  as- 
cribed to  the  defendant  bad  been  malidons  sad 
without  reasonable  and  probaUe  cause,  and  that  be 
had  been  the  prime  mover  in  the  dismissal  of  CoL 
Dawkins  from  the  army,  the  latter  could  not  obtain 
redress  from  a  court  of  law,  and  he  accordingly  noo- 
Buited  the  pluntiff.   These  are  all  the  authorittel 
directly  braring  upon  the  question,  and  the  retvlt 
of  them  am>ear8  to  me  to  be  that  so  much  of  the 
decision  of  the  Court  of  Exchequer  in  £bttMT. 
/oAiutone,  as  is  immediately  In  point  to  the  present 
ease,  stands  unreversed  either  by  the  judgment  ia 
error  in  that  cose,  or  by  any  subsequent  decislonw 
a  court  in  banc,  while  it  is  supported  by  the  deo* 
Hon  of  the  Court  of  Common  Pleas  in  Wardm  r. 
Baiba,  and  inddentaUy  and  indirectly  so  by  tiie  ded- 
doD  of  the  Coort  of  King's  Bench  when  that  case  wu 
before  them  on  error.   The  case  of  Davldni  r.  I/rd 
Bokeby  is  no  doubt  to  the  contrary.   But,  howem 
great  my  respect  for  the  opinion  of  the  learned 
judge  who  presided,  I  cannot  hdd  myself  bound  ^ 
a  siu|^  ruling  at  Niai  Prius,  however  positively 
exposed,  in  a  eaatter  in  which  the  Court  ^ 
chequer  in  SkHoa  r.  JoAastone  miressly,  and  m 
Court  of  Common  Pleae  in  IForefai  r.  Bm^ 
as  incidentally  appears,  entertained  a  differnit 
opinion,  and  which  Lord  Mansfldd  himself  de> 
clared  to  be  open  to  grave  doubt  and  fit  to  be 
decided  by  the  highest  authMrity.    Bat  it  is 
argued  that,  independently  of  anthori^,  as  a 
matter  of  public  policy,  an  actioa  of  this  nature 
ought  not  to  be  allowed,  and  that,  as  in  the  case  (« 
judges,  jurors,  and  witnesses  acting  in  the  sdnii^ 
traUoa  of  justice,  on  absolute  immunity  is  affoided 
howerer  unrighteous  may  have  been  their  acts,  how- 
ever malicious  and  sinister  tb^  motives  ^  'OijV 
I  analogy,  on  lUn  grounds  (rf/^uUk  poUar,^  npnor 
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offieen  in  military  or  naral  command  ought  to  enjoy 
entire  Imniuiiity  in  respect  of  acts,  howerer  uojiut 
•nd  mslicioQS,  done  by  them,  if  ia  the  exercise  of 
their  authority.  The  argument  cannot  be  pnt  more 
forcibly  than  it  Is  presented  in  the  reasoning  of 
Lord  Mansfield  in  Sutton  r.  Jofattone.  In  subttance 
it  comes  to  this — it  is  essential  to  the  efficiency  of 
an  army  that  disdpUne  should  be  upheld,  that 
obedience  to  orders,  howeYer  despotic  and  peremp- 
torjf  should  be  enforced  ;  that  the  energy  of  com- 
nuuidiog  officers  in  giving  such  orders  in  cases  of 
trTing  emergency,  and  enforcing  obedience  of  orders 
and  obserrance  of  diwipliae,  by  bringing  those 
gnilty  of  disobedience  of  orders  or  of  breadi  of  dis- 
olpUoe  to  ponishment  according  to  military  law, 
■honld  not  be  crippled  by  the  apprehension  of  vexa- 
tious  actions,  more  especially  as  iories,  by  whom 
such  actions  woald  hare  to  be  de«»ded,  are  incom- 
petent to  form  a  judgment  on  mattes  of  a  military 
or  naval  character,  and  might  adopt  conclusions 
diffoent  from  those  at  which  a  professional  tribunal 
alone  fitted  to  decide  on  such  a  matter,  might 
anite.  And  that,  if  any  of  those  who  have  volun- 
tarily submitted  themseives  to  military  law  should 
nifier  injnatice  or  oppression  at  tiie  hands  of  a 
superior,  they  must  be  content  with  such  redress  as 
the  military  law  affords.  Yielding  to  no  one  in 
respect  for  an  opinion  of  Lord  Mansfield,  I  must  say 
that  this  reasoning  fails  to  bring  conviction  to  my 
mind.  I  cannot  bring  myself  to  believe  that  officers 
in  command  would  hesitate  to  give  orders  wUch  a 
Ben»e  of  duty  required,  or  to  enforce  obedience  end 
discipline  in  the  due  exercise  of  authority,  from  any 
idle  apprehension  of  being  harassed  by  vexations 
actions.  Men  worthy  to  command  woi^d  do  their 
duty,  as  Eyre,  C.  B.  expresses  it,  fearless  of  conse- 
quences, and  would  trust  to  the  firmness  of  judges 
ud  the  houeatj  and  good  sense  of  jurors  to  pro- 
tect them  in  respect  of  acts  honestly,  though  pos- 
ribly  erroneously,  done  under  a  sense  of  duty. 
While  no  man  would  more  strenuously  uphold 
military  authority  when  legitimately  exercised, 
or  would  more  earnestly  urge  upon  juries 
the  [mpiiet^  of  presuming  everything  in  favour 
of  ttt  legitimate  exerols^  and  of  requiring 
the  most  cogent  and  etmdnsive  evidence  of  its 
abuse,  to  entitle  an  inferior  officer  to  recover 
in  an  action  against  his  superior,  I  cannot  bring 
mys^  to  think  that  it  is  essential  to  the  well- 
being  of  our  military  or  naval  forces  that  where 
aathority  is  intentionally  abused  for  the  purpose  of 
injusUce  or  oppression — where  charges  ore  preferred 
watch  to  the  knowledge  of  the  party  preferring 
them  are  mifounded  and  unjust— Where  represen- 
tations are  made,  which  the  party  making  them 
knows  to  be  slanderous  and  false — the  party  injured, 
whose  professional  prospects  may  hare  been  ruined, 
and  whose  professional  reputation  may  have  been 
blasted,  is  to  be  told  that  the  Queen's  courts,  in  a 
country  whose  boast  it  is  that  Uiere  is  no  wrong 
without  redress,  are  shut  to  his  just  complaint.  On 
the  contrary,  I  cannot  but  believe  that  to  a  force 
depending  upon  voluntary  augmentation  it  will  be 
far  more  beneficial  that  its  subordinate  members 
shall  know  that,  against  intentional  oppression  and 
manifest  wrong,  leading  to  consequences  disastrous 
to  professional  interests  or  character,  redress  may 
be  found  at  tiie  civil  tribunals  of  the  country, 
Kedther  can  I  believe  that  a  jury,  under  Uie  gui- 
dance of  a  judge,  may  not  be  safely  entrusted  with 
the  decision  of  such  questions.  No  doubt  in  matters 
of  military  discipline  a  military  tribunal  and  govern- 
ment is  better  qualified  to  form  a  correct  judgment ; 
aad  where  the  question  turned  on  nice  points  of 
military  or  naval  tactics,  a  jury  would  be  advised— 
and  donbtlesi  would  act  on  such  advice— to  pre- 
•omein  favour  of  military  or  naval  anthoiity.  But 
in  cases  ot  manifest  wrong  and  proved  nuliciou 
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motive,  no  tribunal  can  be  better  qualified  to  form 
a  just  and  correct  judgment.  Kor  can  I  admit  the 
incompetency  of  juries,  when  assisted  by  profes- 
sional evidence,  to  form  oorrect  judgments  eren  on 
professional  matters.  Every  day  special  juries  are 
called  upon  to  decide  questions  turning  on  matters 
of  science  and  professional  knowledge,  foreign  to 
thnr  (vdinaty  avocations — among  others,  questions 
of  naiigation  and  nautical  skill— and  tfieirdedsiona 
are  on  the  whole  satisfactory.  At  all  events,  trial 
by  jury  in  matters  of  wrong  between  man  and  man 
is  an  essential  part  of  our  judicial  system,  and,  as  it 
appears  to  me,  the  question  of  competency  or 
incompetency  of  the  tribunal  cannot  be  admitted 
as  an  element  in  our  decision  of  the  present  ciues* 
tion  ;  neither,  I  must  sa^,  do  I  feel  the  force  of  the 
argument  that  an  individual  on  becoming  a  soldier 
consents,  in  case  of  being  driven  from  the  army  or 
suffering  other  wrong  by  the  dishonest  exercise  of 
superior  authority,  to  be  subject  to  and  abide  by 
the  military  law  alone,  or  that,  as  a  superior  making 
malicious  and  unfounded  charges  against  another 
is  amenable  to  punishment  by  the  military  law, 
redreu  in  such  a  case  is  to  be  sought  under  the 
military  law  and  at  the  hands  of  a  military  tribunal 
alone.  It  is  imdoubtedly  true  that  a  man  on  enter- 
ing the  army  or  navy  subjects  himself  to  the  mili- 
tary law,  and  wherever  that  law  conflicts  with  the 
civil  law  applicable  to  the  ordinary  subject,  he  must 
be  content  to  forego  the  rights  which  the  ordinaiy 
law  affords.  And  if  by  any  provision  of  the  mili- 
tary code  a  party  subjected  to  its  authority  were 
prohibited  from  resorting  to  the  civil  tribunals  for 
the  redress  of  a  wrong  infiicted  under  colour  of 
military  authority,  there  would  be  an  end  of  the 
question.  But  no  such  prohibition  exists  ;  and 
though  the  punishment  of  the  wrongdoer  may  be 
in  some  smt  a  satisfaction  to  the  party  injured,  it 
affords  no  compensation  for  the  fatal  consequences 
in  a  professional  or  pecuniary  point  of  view,  which 
may  have  resulted  from  the  wrong.  But  whatever 
may  be  the  right  view  of  this  matter  with  reference 
to  considerations  of  policy,  a  grave  question  appears 
to  me  to  present  itself  as  to  how  far  a  court  of  law 
Is  warranted,  in  tiu  absence  of  positive  law  or  pre- 
Tious  decision  in  refusing  redress  in  a  case  of  ad* 
mitted  wrong,  and  in  which  the  right  of  action  would 
otiierwise  be  undoubted,  simply  because,  on  grounds' 
of  public  convenience,  the  action  as  between  the 
particular  parties  ought  not  to  be  allowed.  The 
cases  of  jud^ECS  and  jurymen  seem  to  me,  I  must 
say,  very  remote.  It  does  not  seem  to  have  appearei 
to  Lmd  Mansfield  to  be  analogous,  as  he  expressly 
says  that  no  prlndple  can  be  gathered  from  other 
cases  analogous  to  the  present.  It  may  be  that  the 
immunity  horded  to  judges  and  others  concerned 
in  the  administration  of  justice  may  be  essential  to' 
that  great  end.  It  does  not  follow  that  a  soldier 
persecuted  or  slandered  by  another  shall  be  lefs 
without  dvil  remedy.  For  my  own  part,  I  should 
prefer  to  treat  tiie  immunity  of  judges  as  a  matter 
positivi  jurii,  as  settled  by  decisions  and  authority, 
rather  tiian  as  resting  on  sound  or  satisfactory  prin- 
ciple, on  whidi,  were  the  matter  res  integra,  it  would 
be  desirable  to  act.  I  cannot  believe  that  judges  or 
juries  would  fail  to  discharge  their  duty  faithfully 
and  fearlessly  according  to  their  oaths  and  [con- 
science, or  witnesses^give  evidence  less  truthfully, 
from  any  fear  of  exposing  themselves  to  actions  at 
law.  I  am  persuaded  that  the  number  of  such 
actions  would  be  infinitely  small,  and  would  be' 
easily  disposed  of,  while,  on  the  other  hand,  I  can 
easily  conceive  eases  In  which  judicial  oppOTtunlty 
might  be  so  perverted  and  abused  for  the  purpose  of 
injustice,  and  that,  on  sound  princii^s,  the  authors 
of  such  wrong  ought  to  be  responrible  to  the  parties 
injured.  At  all  events,  it  seems  to  me  by  no  means 
tofollowthat,heca«e 
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fiaired  in  the  interest  of  the  admiDistration  of 
justice,  it  is  to  be  applied,  witlwut  poiitive  eoact- 
ment,  to  wioags  ioflieted  by  one  membw  of  the  land 
or  naral  foam  of  tho  Crown  upon  another.  Think- 
iog  the  question  of  policy  more  thui  doubtful,  for 
the  reasons  I  hare  given — though  after  the  reasoning 
of  Lord  Mansfield,  the  ruling  of  Willes,  J.,  and  the 
opinion  of  my  learned  brothers  from  whom  I  hare 
the  misfortune  to  differ,  I  of  course  feel  the  utmost 
diffidence  ia  my  ovd  Ttewi— tbinking  alto  that  it  it 
ozceedingly  doubtful  whether,  astoming  that  ai  a 
matter  of  public  policy  an  action  by  an  inferior 
against  a  superior  officer  ought  not  to  be  maintained, 
a  court  of  law,  in  the  absence  of  positive  enactment, 
can  act  upon  such  assumption,  I  cannot  but  think 
that  if  the  law  is  to  be  thus  settled,  it  should  be 
done  hy  legialatire  enactment,  or,  at  all  events,  by  a 
court  of  error,  and  that,  acting  aa  a  court  of  first 
instance  in  dealiiig  with  this  demurrer,  we  should 
give  judgment  for  the  plaintiff.  But  ray  learned 
brothers,  for  reasons  they  will  themselves  give, 
have  arrived  at  a  different  conclusion,  and  therefore 
judgment  must  be  given  for  the  defendant. 

MblloBj  J.— This  case  was  argued  before  my  Lord 
Chief  Justice,  my  brother  Lush,  the  late  Mr.  Justice 
Hayes,  and  myself,  in  Trinity  Term  last,  and 
the  judgment  I  am  about  to  deliver  was  entirely 
approved  of  by  my  lamented  friend,  Mr.  Justice 
Hayes.  I  approach  the  subject  with  great 
diflSdeoiGe,  seeing  that  my  Lord  C3ilef  Justice  has 
Brrived  at  «a  esseutially  different  ooocluston. 
This  is  an  acUon  of  libel  brought  by  the  plaintiff, 
Vho  was  a  lieutenant-colonel  in  the  army,  holding  a 
commission  as  captain  in  Her  Majesty's  regiment 
of  Coldstream  Guards,  against  the  defendant,  who 
held  the  office  of  major-general  commanding  the 
brigade  of  Foot  Guards,  of  which  the  regiment  of 
Coldstream  Guards  formed  part.  The  alleged 
libels  were  contained  in  certain  letters  written  and 
sent  by  the  defendant  to  the  Adjutant-General  for  the 
information  of  the  Commander-in-Chief,  inclosing 
and  commenting  upon  letters  sent  by  the  plaintiff  to 
him,  and  which  the  plaintiff  required  the  defendant, 
as  ma  superior  ofHcer,  to  forward  to  the  Adjutant- 
General.  The  question  to  be  determined  by  the 
court  arises  upon  a  demurrer  to  the  second  replica- 
tion to  the  second  plea.  The  second  plea  alleges 
that  the  defendant,  when  be  wrote  and  published  the 
letters,  was  an  officer  in  Her  Majesty's  army,  hold- 
ing the  public offlceor  appmntmeatof  major-general 
commanding  the  brinde  of  Foot  Guards,  of  which 
the  regiment  of  Coldstream  Guards  formed  part, 
and  was  the  superior  military  officer  of  the  plaintiff, 
who  was  under  his  command ;  and  that  it  was  the 
defendant's  duty,  as  such  superior  military  officer, 
to  forward  to  the  Adjutant- General  of  Her  Majesty's 
army,  at  head  quarters,  certain  letters  written  and 
tent  to  the  defendant,  as  such  superior  officer  and 
majcff-general  as  aforesaid,  in  relation  to  their  mili- 
tary conduct,  duties,  and  qualifications,  by  the 
l^cers  under  his  command,  and  to  make,  in  relation 
thereto^  for  the  information  of  the  Commander-in- 
Chief  of  the  army,  reports  in  writing  to  the  said 
Adjutant-General  on  Uie  subjects  of  such  letters. 
The  plea  then  states  the  receipt  by  the  defendant 
fnnu  the  plaintiff  of  certain  letters  in  relation  to  the 
^aintifi's  military  duty,  and  to  certain  orders  re- 
Cdved  him  as  such  officer,  and  to  his  conduct,  and 
competence,  and  fitness  for  such  duties  as  such 
officer,  in  which  letters  the  plaintiff  requested  that 
the  same  might,  in  performance  of  the  defen- 
dant's duty  as  such  supcfior  officer,  be  forwarded  by 
the  defencUot  to  the  Adjutant-General  for  the  infor- 
mation of  the  Commander-ia-Chief ;  and  that  there- 
upon the  defendant,  in  the  ordinary  course  of  his 
military  dniy  as  such  superior  milita^  officer^  and 
becaose  it  became  and  was  necessary  and  incombent 
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upoahim,byhisduty  to  Her  Majesty  as  such  tuperioB 
unitary  officer  so  to  do,  aod  as  an  act  of  mUiUi]' 
duty,  and  not  otherwise  or  for  any  other  leasoo, 
forwarded  the  said  letters  to  the  Adjutant-Geaenl; 
and,  for  the  information  of  the  Commander-iD-Oiia 
when  forwarding  such  letters  made  obtain  repnti 
in  writing  in  relation  to  the  sud  letters  and  the 
contents  thereof,  and  to  certain  military  orden 
thraein  referred  tc^  and  with  respect  to  the  pUiotilTi 
conduct  as  sudi  officer  as  afiwesaid,  in  relation  to 
the  Mii  orden,  and  to  the  phunUff*s  iocMapeteeee 
in  the  field,  and  his  unfitness  to  conduct  tlubun- 
uess  of  the  battalion  in  barracks  and  ^t  ndi 
reports  were  in  the  forms  of  letters  addressed  to  tbc 
Adjutant-General,  being  the  proper  officer  to  receive 
such  letters  and  reports,  which  were  forwarded  on 
an  occasion  being  the  proper  occasion  according  to 
the  discipline  and  regulations  in  force  in  H<f 
Majesty's  army  for  the  defendant  to  moke  sadi 
reports  in  writing,  and  which  are  the  letters  whereof 
the  writing  and  publication  Is  the  matter  complsined 
of  by  the  plaintiff.  To  this  plea  the  plaintiff  re^ 
that  the  words  in  the  declaration  mentioned  weie 
written  aod  published  of  actual  malice  on  the  defen- 
dant's part,  and  without  any  reasonable,  nobaUe  or 
justifiable  cause,  and  not  bona  fit^  or  in  the  bow_^ 
discharge  of  the  defendant's  duty  as  such  snperioi 
officer  as  aforesaid.  To  this  replication  the  defen- 
dant demurred,  and  In  one  ground  of  dennunr 
alleged  that  no  action  is  maintainable  in  respect  of 
words  written  and  published  under  the  circnmstsncn 
stated  in  the  plea,  even  if  written  and  pnUisbedmiE' 
ciously,  and  without  reasonable  or  justifiable  ctue. 
It  is  to  be  observed  that  the  replication  admits  the 
facU  stated  in  the  plea— viz.,  that  the  letten  ia 
question  were  written  and  published  by  the  defen- 
dant in  the  wlinary  course  of  his  duty  as  command- 
ing  officer  to  the  Aajntant-General,  for  the  infonns- 
Uon  of  the  Commander-in-Chief,  and  as  an  act  «f 
military  duty,  aod  not  otherwise,  or  for  any 
reason ;  but  yet  it  seeks  to  avoid  the  effect  of  Hist 
admission  by  the  allegation  that  they  woe  wiittio 
and  published  maliciously  and  without  reasonsble  O 
justifiable  cause,  and  not  bonajitk,  or  in  the  boxtfiit 
discharge  of  tbe  defendant's  duty  as  such  saperior 
officer.  I  am  of  opinion  that  such  rei^icatioo  ii 
bad,  and  is  no  answer  to  the  matters  alle^  in  ths 
plea.  If  it  was  the  defendant's  duty  to  write  iwa 
letters  and  to  make  such  reports  touching  the 
riff's  conduct,  qualifications,  and  fitness  si  anomcer 
(which  is  admitted  by  the  replication),  I  do  not  les 
how  it  makes  the  defendant's  conduct  actionaue 
because  he  did  what  it  was  his  duty  to  do  nsb- 
ciously,  and  not  bona  Jide  in  the  discharge  of  h" 
duty.  The  defendant  in  substance  ssys,  M 
did  my  duty,  and  nothing  more  than  my  doty."  To 
which  the  plaintiff  replies,  "  I  admit  that  yon  wrote 
tbe  letters  and  reports  as  an  act  of  mtUtar;  dii^ 
and  not  otherwise;  but  you  did  so  malicioow 
and  without  reasonable  or  probable  ciase,  sw 
not  bona  fde,"  It  is  difficult  to  comprfflenfl 
how  it  could  be  without  reasonable  or  probable  csms 
if  done  as  an  act  of  duty  which  it  was  incomlwt 
upon  him  to  do.  It  is  to  be  observed  that  the  rep- 
cation  contains  no  allegation  that  the  •l***'^^ 
contained  in  the  reports  were  false  to  the  deW- 
dant's  knowledge,  and  I  am  clearly  of  opinion  wb 
without  Buch  an  allegation  the  words 
reasonable  or  probable  or  justifiable  cause,  and  not 
bonaJidA,"  are,  in  connection  with  the  odmissioM  m 
the  replication,  simply  insensible  and  repugnant.  * 
must  not  be  taken  to  admit  that  had  such  sosu^ 
gation  appeared  on  tbe  record  It  would  have 
the  pljdntiff  to  judgment  on  the  demurrer,  but  n 
would  liave  given  rise  to  different  considerations.  ' 
mirehend  that  the  motives  under  which  a  msn  scB 
in  doing  a  dnW  which  it  u  incumbent  uwm  bifflW 
do  c«mot  make  •^gi^^^'OfJ^yef^ 
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howerer  malicious  they  ma/  be.  I  think  that  the 
law  regards  the  doing  of  the  duty,  and  not  the 
motires  from  or  under  which  it  is  done.  In  short, 
it  appears  to  me  that  the  propositioa  resulttog  from 
the  admitted  stttements  od  this  rscord  amounta  to 
tiiia ;  does  ao  action  lie  against  a  man  for  maliciously 
doing  bis  duty  ?  I  am  of  opinion  that  it  does  not ; 
Bad,  therefore,  that  upon  the  pleadings  as  they 
ataad  we  nright  give  judgment  for  the  defendant. 
The  Attorney -G^eneral,  however,  did  not  rest  the 
defendant's  case  on  the  effect  of  the  admissions  in 
the  pleadiaga,  bnt  contended  brmdly  that  no  action 
wonul  lie  at  lav  against  an  officer  of  the  army 
chai^l^  with  dnties  such  as  those  stated  on  the  record 
iD  the  dischai^e  of  them.  He  likened  the  case  of  the 
defendant  to  that  of  judges  of  courts  of  law,  to  grand 
jurymen,  petit  jurymen,  and  to  witnesses,  against 
whom  no  action  lies  for  what  they  do  in  the  course 
of  their  daty,  bowem  malidously  they  may  do  it. 
He  clumed  the  immunity  for  the  defendant  for  acts 
done  in  the  course  of  duty  on  the  highest  grounds 
of  policy  and  convenience.  No  judge,  nor  juryman, 
nor  witaesa,  he  said,  could  discharge  his  duty  freely 
il  not  protected  by  a  positive  rule  of  law  from  being 
harassed  with  actions  in  respect  (tf  the  mode  in 
wUdi  he  did  the  Autjr  imposed  upon  htm ;  and  be 
contended  that  the  position  at  the  defendant  man!- 
fcMUy  required  the  like  protection  to  be  extended  to 
him  and  to  all  officers  in  the  same  position.  And 
there  is,  I  think,  little  doubt  that  the  reasons  which 
justify  the  immunity  in  the  one  case  do  in  great 
measnie  extend  to  the  other.  How  can  a  commander 
f  redy  commaoicate  his  real  opiuioni  to  the  Adjntant- 
Gennal  as  to  the  condoct,  qoaUflcadons,  or  fitness 
for  imrticular  duty  of  any  officer  under  his  command 
(if  his  opinion  be  prejudicial  to  snch  officer),  under 
the  dread  of  an  action  for  libel,  or  other  action 
which,  if  he  were  not  protected,  might  be  brought 
against  him  by  any  dUsatisfled  subordinate  officer 
who  mig^t  consider  himself  aggrieved  ?  To  this  ft 
may  be  answered  that  no  action  would  lie,  as  his 
oommunication  would  tie  privileged  if  made  Aona 
Jide  and  without  malice.  On  the  other  hand,  it  must 
be  observed  that,  although  his  communication  might 
be  privil^ed  under  such  circumatauces,  still  cases 
might  frequently  occur  in  which  the  judge  on  a 
trial  at  law  would  have  to  submit  to  a  jury  Uie  most 
difflmlt  question  of  military  disdplioe — such  as 
whether  orders  disobeyed  would  be  proper  orders 
for  a  commander  to  give,  or  were  given  maliciously 
and  not  bona  Jide,  or  whether  the  opinion  expressed 
as  to  the  competence  of  a  subordinate  officer  for 
particular  dnties  was  justified  or  not.  The  promo- 
tion of  an  incompetent  mu  may  cause  the  greatest 
disaster ;  and  yet  if  the  person  who  has  to  make  his 
rqnrt  88  to  the  fltOMS  or  unfitness  of  such  officer 
la  to  do  it  under  the  idea  that  the  opinion  he  ex- 
presses may  be  overruled  by  a  jury  ignorant  of  such 
matters,  how  can  be  be  expected  to  do  it  freely  ? 
The  Attomey-Qeneral,  however,  relied  not  only 
upon  the  analogy  he  drew  from  the  case  of  a  judge, 
juryman,  or  witness,  bnt  he  cited  in  sapport  of  his 
argument  the  opinion  of  Lords  Mansfield  uid 
Ztoaghborough  in  the  case  of  Sallon  r.  Johnttotu,  In 
error;  and  there  is  no  donbt  that  those  eminent 
judges  did  in  the  court  of  error  express  an  o^nnion 
in  the  analogous  case  of  an  action  for  a  ma- 
licious proseeation  of  a  naval  officer  the  eom- 
maader-in-cbief  of  a  naval  sqnadron  before  a 
naval  court-martial,  that  no  such  action  could  lie, 
and  in  the  'course  of  their  observations  they  said : 
"  If  this  action  be  admitted,  every  acquittal  before 
a  court-martial  will  produce  one.  Not  knowing  the 
law  or  the  rules  of  evidence,  no  commander  or 
mperiw  oBLaer  will  dare  to  act ;  their  inferiors  will 
inanlt  and  threaten  them."  And  again,  "  If  every 
trial)"  that  111  by  eonrt-martial,  "iitobefbllowedby 
an  action,  ft  li  easy  to  see  how  endleti  tfw  emfu- 
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sion,  how  infinite  the  mischief  will  be."  These 
considerations  appear  to  me  to  apply  a  fortiori  to  a 
case  like  the  present,  in  which  the  letters  and  re* 
porta  complained  of  were  written  by  the  defendant 
in  the  performance  of  a  positive  duty,  and  for  the 
purpose  of  obtaining  an  investigation  of  the  matters 
therein  alleged  by  a  competent  military  tribunal. 
It  is  to  be  observed  that  the  opinions  expressed  by 
Lords  Mansfield  and  Iiougbborongh,  although  of 
the  greatest  weight,  and  given  after  the  fullest  con- 
sideration, were  not  neceraary  to  the  judgment  in 
that  case,  which  actually  proceeded  on  otha 
grounds,  and  therefore  does  not  amount  to  a  deci- 
sion binding  ns  to  declare  that  no  such  action  will 
lie,  and  does  not  conclude  us  with  reference  to  the 
present  case ;  but  the  exposition  of  the  law  expressed 
in  those  opinions  has  been  generally  accepted  and  re- 
ferred to  in  other  cases  as  a  very  weighty  authority. 
It  was  evidently  riven  after  great  consideration,  and 
derives  additional  wdght  from  the  fact  that  it  was 
delivered  in  a  court  of  error,  and  after  an  argu- 
ment displaying  the  greatest  ability  and  research. 
It  proceeds  upon  the  principle  that  the  law  wiU 
rather  suffer  a  private  mischief  than  a  public  in- 
convenience. It  was  observed  Baron  Eyre,  in 
delivering  the  opinion  of  the  Court  of  Exchequer, 
that  the  ground  npoa  which  the  Immunity  from 
actions  enjoyed  by  judges  and  jorymen  proceeds  la 
that  "  the  law  gives  faith  and  credence  to  what  they 
do,  and  therefore  there  must  always  in  what  they 
do  be  cause  for  it,  and  there  never  can  be  any  malice 
in  what  they  do."  Crompton,  J.,  in  Judif  v.  BtackburVf 
8  B  ft  &  S70,  stated  that  the  immnnity  of  judge* 
of  the  Superior  Courts  was  established  to  secnre 
their  independence,  and  to  prevent  them  being 
harassed  vexatious  actions.  It  is  manifest  that 
the  adminutration  of  justice  would  be  paralysed  if 
those  who  are  engaged  in  it  were  to  be  liable  to 
actions  upon  the  imputation  that  they  had  acted 
maliciously,  and  not  miki  Jide ;  bnt  it  li  to  be  ob- 
served that  this  absolute  privilege  Is  not  confined  to 
the  administration  of  justice  in  the  Superior  Courts, 
but  it  has  been  also  applied  in  its  fullest  extent  to 
judges  of  the  County  ConrtaiScottv.  Stanajield,  37 
L.  J.  155,  Ex).  Nor  is  it,  indeed,  confined  to  the 
administration  of  justice,  tot  it  is  well  established 
that  membm  of  PariluieDt  cannot  be  called  ia 
question  out  (tf  PaiUament  for  anything  they  may 
say  In  Parliament,  in  the  course  of  any  proceedings 
in  Parliament ;  and  in  like  manner  Ministw  of  the 
Crown  cannot,  from  reasons  of  the  highest  policy 
and  convenience,  be  called  to  account  in  au  action  , 
for  any  advice  which  they  think  ririit  to  tender  to 
the  Sovereign,  however  prejudlaal  such  adrioe 
may  be  to  individuals  {Irwin  v.  Sir  G.  Graf, 
4  F.  A  F.  Rep.  and  C.  B.  Rep.  N.  a)  Do 
not  these  reasons  of  public  policy  and  convenience 
strongly  apply  to  the  present  case?  Can  the 
administrative  duties  discharged  by  officers  of  the 
army  in  the  position  of  the  defendant  be  liable  to 
be  reviewed  by  a  jury  in  an  action  at  law  without 
producing  the  greatest  mischief  and  public  Incon- 
venience? I  shall  presently  show  that  a  special 
mode  of  redress  for  all  officers  in  the  army  who 
consider  themselves  aggrieved  by  their  superior 
officers  in  relation  to  the  discipline  and  government 
of  the  army  is  provided  by  the  Articles  of  War 
and  in  that  view  how  inconsistent  it  would  be  that 
the  jadgmeot  of  a  military  tribunal  familiar  with 
the  question  should  be  liable  to  be  reviewed  and  a 
different  xesult  attuned  by  the  verdict  of  a  ju^ 
in  an  action  of  law  upon  the  very  same  facts.  It 
is  true  that  a  standing  army  was  unknown  to  the 
common  law,  and  was  always  looked  upon  with 
great  jealousy  by  our  ancestors  ;  but  it  is  now  and 
has  been  for  many  years  regulated  by  Acts  of  Par- 
liament, and  by  Articles  at  TCut  framed  .under 
them;  and  the machii^ti^ ^;4s||i^^|iehas 
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long  been  recognised  and  tettled,  and  there  is  now 
«  Secretary  of  State  for  War  ezpreaely  appointed 
Jaj  Uie  Crown,  with  a  series  of  officers  charged 
with  particular  duties,  all  tending  to  the  regnlation 
«nd  govemraent  of  Her  Majesty's  fonwi,  and  I 
cannot  but  think  that  the  analogies  refened  to  do 
in  prindple  appJy  to  a  case  like  Uie  ^ffesent.  Upon 
tiiese  considerations,  and  supported  b/  the  winion 
of  Lords  Loughborough  and  Maosfleld,  and  uat  of 
other  eminent  judges,  I  come  to  the  conclusion  that 
the  present  action  will  not  lie.  There  was  another 
grotind  of  great  importanoe  upon  which  the  Attor- 
lt^*Oenena  ioiistea,  and  which  strongly  supports 
the  opinion  above  expressed.  He  argued  tha^  Uie 
nlaintiff  being  at  the  time  of  the  [ninting  and  pub- 
lishing of  the  letters  and  reports  an  officer  in  the 
army,  and  the  defendant  b^ng  his  commanding 
ofilcer,  and  the  letters  and  reports  in  qnestion 
being  matters  simply  rela^g  to  military  duties  and 
'disdpline,  and  to  toe  admiiUstratioa  <»  the  arm^, 
the  plaintiff,  if  he  had  ground  of  complitint  in 
respect  of  them,  was  bonnd  to  make  it  to  the  tri< 
tiunal  specialty  provid^  by  the  Mutiny  Act  and 
Articles  of  War  relating  Uiereto,  and  that  it  was 
the  only  tribunal  to  which  a  military  officer  could 
wpeal  in  leipect  of  loch  matters.  There  la  no 
^bc  that  the  12th  section  of  the  Artidea  ctf  War 
does  proride  "  that  if  any  officer  shall  think  him- 
■elf  wronged  by  his  commanding  officer,  and  shall, 
upon  due  application  made  to  him,  not  receive  tlie 
redress  to  which  he  may  consider  himself  to  be 
ttltitied,  he  may  complain  to  the  General  Command- 
ing-in-Chief  of  our  Porces  in  order  to  obtain  justice, 
who  is  hereby  reqoiied  to  examine  into  such  com- 
plaint, and  either  by  himself,  or  by  our  Secretary  at 
War,  to  make  his  report  to  ua  thereupon,  in  order 
to  receive  our  further  directions.*'  And  it  is  also 
provided  that  all  the  ivovisions  of  the  Articles 
of  War  "shall  apply  to  every  person  who  is 

Sr  shall  be  commissioned  or  in  pay  as  an  offloer." 
t  would  seem  to  follow  from  the  provisions 
thus  made  by  the  Articles  of  War  for  a  special 
mode  of  redress  for  every  officer  who  may 
think  himself  wronged  by  his  commanding  officer, 
Uiat  it  was  intended  that  every  offloer  aj^neved  by 
any  wder  or  report  made  in  tiie  oonrse  ^  the  ad- 
ministratioQ  of  the  army  must  follow  the  special 
node  of  redress  pdoted  out  in  the  Articles  of  War, 
and  that,  in  respect  of  any  grievances  or  complaint 
aiising  oat  at  such  administration  merely,  he  can 
have  no  redress  in  any  other  way.  Certainly  this 
view  of  the  law  is  supported  by  the  opinion  of 
Iiords  Mansfield  and  Loughborough,  expressed  in 
the  case  of  JohnMUme  V.  SkUoh,  above  referred  to, 
in  which  it  is  said :  "  Commanders  in  the  day  of 
battle  mtist  act  upon  delicate  suspicion,  upon  the 
OTidenca  of  their  own  eyes;  they  must  give  desperate 
commands,  they  must  require  instantaneous  obedi- 
ence. In  case  of  a  general  misbehaviour,  they  may 
be  forced  to  suspend  several  officers,  and  put  others 
in  their  places.  A  militaiy  tribunal  is  capable  of 
feeling  all  these  c^umstances,  and  understanding 
that  the  first,  second,  and  third  part  of  a  soldier 
is  obedience.  But  what  condition  will  a  com- 
mander  be  in,  if  upon  the  exercising  of  his  aatiuK 
rity  he  la  liable  to  be  tried  by  a  common  law  judi- 
cature 7"  I  think  that  these  considerations  tend 
atrongly  to  show  that  the  Ijegialature,  in  providing 
special  means  of  redress  for  officers  feeling  them* 
selves  aggrieved  by  any  exercise  of  ordinary  mili- 
tary authority  or  doty,  by  establishing  special  tri- 
bunals for  the  purpose  by  the  Articles  of  War, 
did  intend  to  preclude  such  officers  from  ap- 
pealing to  the  ordinary  tribunals  in  respect 
vS.  such  mattva.  This  view  is  confirmed  by 
the  opinion  of  Willes,  J.,  in  Dawidiu  v.  Lord 
■fioivfttp,  4  F.  &  F.  841,  upon  which  ha  non- 
'Ited  the  jdalntlff  In  an  analogou  action,  and 
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which,  so  far  as  I  am  aware,  was  not  afterwards 
questioned.  He  is  reported  to  have  said  as  follows : 
"  With  respect  to  luilitary  men,  I  beg  to  say  that  I 
cannot  coucdve  anything  more  fatal  to  thuBsdres 
— anytiiiiig  more  fiital  to  the  disdpUne  or  sobnw 
dination  m  the  amij — if  every  offlooc  who  con- 
sidcm  himself  to  have  been  slighted  by  his  iofe* 
riors,  or  every  officer  aggrieved  by  his  snperion, 
whom,  having  become  a  s^dier,  he  has  cooaeoted  to 
submit  to,  e&ould  seek  to  undo  thdr  jodgUMnt 
before  a  tribunal  which  moat  neeeoMrily  have  bet 
sl^t  acqn^tance  vitii  tiioae  maUm  mn 
which  it  is  called  to  prnKmnoe  an  opinuiL 
I  have  no  doubt  tiiat  this  is  tbe  law,  aid 
that  it  is  that  which  is  most  benefldal  to  the  codh 
mtmity."  The  case  of  Grant  v.  GmU  2  Bemy 
Blackatone,  69  (see  Banou  r.  Keppel,  2  Wils.  3U), 
strongly  supports  the  same  view.  In  thatcaseLora 
Loughborough  said:  *'The  object  of  the  Uatiqy 
Act,  therefore,  is  to  create  a  Oonrt  invested  witt 
authority  to  try  those  who  are  a  part  (tf  the  anay 
in  all  their  different  descriptions  of  officers  and 
soldiers,  and  the  object  of  the  trial  is  linuted  to 
breaches  of  military  dnty.  Bvoi  ij  that  extenufc 
power  granted  by  the  Legislature  to  His  Majesty  to 
make  Articles  ot  War,  those  Articles  are  to  be  for 
tbe  better  government  ot  his  forces,  and  can  extend 
no  further  than  they  are  thought  neeessaiy  to  tin 
regularity  and  doe  disdpline  of  tbe  army."  And  ia 
that  case,  prohibition  being  refused.  Lord  Longh* 
borough  further  said,  speaking  of  a  military  court* 
martial  sitting  under  the  Artkles  oi  War:  "lliis 
court  being  eatabllsbed  in  this  country  by  positin 
law,  the  proceedings  of  it,  and  the  relation  in  iritich 
it  will  stand  to  the  courts  in  Weatminster  Hall,  rnnik 
depend  npon  the  same  rules  with  all  other  comts 
which  are  instituted  and  have  particular  powen 
given  to  them."  It  ^ipears  to  me  tha^  upon  tbe 
ground  that  the  defendant  and  the  plaiutin  wen 
both  officers  in  the  army,  the  defendant  being  the 
superior  officer,  and  both  being  bound  by  tbe 
Articles  (d  War,  it  was  the  doty  ot  the  ^aiatifl  ta 
adopt  the  remedy  thereby  provided  with  referenea 
to  the  matters  whereof  he  complaim,  and  that  he 
has  Qo  remedy  at  law  in  respect  therectf.  I  aoi 
therefore  of  opinion  that  nnm  theae  gnwids  on 
judgment  moat  be  for  the  dnendaot. 

LuSB,  J.— It  is  admitted  on  tiie  record  that  th« 
letters  complained  of  were  reports  made  to  the 
Adjutant-General  ot  the  army  for  tbe  infoimatioa 
of  the  Commander-in-Chief  by  the  defendant,  u 
the  superior  military  officer  ot  the  plaiotUE,  in  the 
discharge  and  nnder  the  oUigatim  «  militaiy  d^ 
tonoliiog  the  competence  w  tbe  plaintiff  as  aa 
<^lcer,  and  his  fitness  for  command  in  the  field  and 
in  barracks.  And  the  question  turns  on  the  rslid^ 
of  the  replication  which  alleges  that  these  reports 
wore  made  of  actual  malice,  and  without  any  rea- 
sonable, probable,  or  jnstiflable  canse^  and  not  boM 
Jide  or  in  the  bona  Jvk  discharge  of  tbe  dsleodaaft 
duty  its  such  saperior  officer.  Za  the  view  which  I 
take  of  this  case  it  is  unnecessary  to  determine 
what  is  the  precise  meaning  intended  to  be  coo* 
veyed  by  the  latter  allegation;  whether  it  i< 
merely  a  repetition  in  another  form  of  tbe  malidoos 
motive,  or  wheUier,  by  saying  that  the  letters  w«e 
not  written  b«mafid»  or  in  tbe  bom  JU»  diachatga  « 
duty,  is  meant  to  imjiy  that  tbe  defendant  fcaff 
the  statements  in  them  to  be  false.  Tor,  bowertf 
they  may  be  construed,  I  am  of  opnion  thst  nw 
question  raised  is  one  purely  of  militaiy  cogoiuoc^ 
and  not  within  the  jwovince  of  a  court  of  law.  R 
U  to  be  observed  that  the  letters  comi^oed  at 
reflect  on  the  nlaintiff  in  his  capacity  of  Buhta? 
offloer,  and  in  that  capacity  only.  They  affsrt  us 
oharaoter,  not  as  a  dtlMn,  hoi  as  a  saUisr^  ana 
they  wen  written,[^feib^*s^g«» 
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pabUc,  Qor  to  a  privftte  individual,  bat  to  the  prop^ 
military  aathority,  and  for  the  porpoae  of  orisi- 
natio;  an  inquiry  into  the  competence  of  the  phun- 
tiff,  and  the  propriety  of  an  order  which  the  defen- 
dant, aa  hie  saperior  officer,  bad  made.  A  Btanding 
army  ia  an  institution  nnknovn  to  the  common 
Uw.    Withont  tbe   Mutiny  Act,   the  relation 
between    the   plaintiff  and  defendant  ont  of, 
and  in  reapect  of  vliich  this  complaint  ariNf, 
conld  not  nBTe  existed  in  time  of  peace:  and  an 
army  raiwd  in  time  of  var  would  hare  been  en- 
tirely nnder  the  dominion  and  control  of  the  Crown, 
and  all  qnestiona  of  military  disdpUne  and  abate  of 
power  would  be  decided  by  its  own  absolute  autho- 
rity.   On  thig  ground  it  was  held  in  BanniM  r. 
K^tpel^  2  WiL  314,  that  an  action  would  not  lie 
by  a  {mrate   soldier  against  his  commandiag 
cdBcer  for  redadng  him  cm  the  field  of  battle 
from   a   sergeant  to  the  ranks,  though  the 
act  was  alleged  to  have  been  done  maliciously 
and  witliout  any  reasonable  or  probable  cause.  If, 
therefore,  the  jurisdiction  claimed  for  this  court  by 
tbe  plaintiff  exists,  it  must  be  derived  from  the  Act 
by  which  the  army  is  created  and  governed.  No 
inch  jurisdiction  is  giren  in  tetms,  and,  so  far  from 
its  being  cocferred  by  implication,  I  think  it  clear 
that  the  intention  of  the  Legislature  was  to  exclade 
tiie  Interference  of  the  courts  of  law,  and  to  confine 
all  matters  of  complaint  of  a  purely  military  cha- 
racter to  the  military  authorities  ;  for  the  Mutiny 
Act  sopplemeoted  by  the  Articles  of  War  consti- 
tutes what  puniorts  to  be  a  complete  military  code. 
Itprofesseatodealwith  the  whole  militaiT  conduct  of 
every  soldier,  and  in  every  dqiartment  of  the  service. 
It  provides  rules  for  theprotectioa  of  the  subordinate 
against  his  superior  officer,  as  well  as  for  due  sub- 
wdination  ;  for  the  redress  of  grievances  u  well  as 
fw  the  paoishment  of  offences;  and  api>ropriate 
tribunals  are  constitated  for  administering  and 
enfoK^ng  these  provisions.  Amongst  the  Articles 
of  War  are  two  sections  headed  "Redresa  of 
Wronga,"  the  one  applying  to  commissioned,  Uie 
other  to  non-commissioned  officers  and  privates. 
Tbe  first,  which  I  presume  is  the  one  under  which 
the  plaintiff  acted  as  stated  in  the  plea,  is  to  tiiis 
effect:  "If  any  officer  shall  think  himself  wronged 
1)7  hts  commanding  officer,  and  shall  npon  the  ^Pl^>~ 
faitioa  made  to  him  not  receive  the  redress  to  which 
be  may  consider  himself  entitled,  he  may  complain 
to  the  Oeneral  Commanding-in-Cbief  of  our  Forces 
in   order  to  obtain  justice^  who  is  hereby  Re- 
quired to  examine  into  such  complaint,  and,  either 
himself  or  by  our  Secretary  of  State  for  War,  to 
make  his  report  to  us  thereupon  In  order  to  receive 
our  fnrther  directions."  Can  it  be  reasonably  inferred 
that  any  other  mode  or  measure  of  redress  was  in- 
tended by  the  Act  than  that  which  is  specified  in 
this  article?  It  is  no  argument  to  say  that  the 
remedy  is  imperfect  because  no  pecuniary  compen- 
sation is  given  to  the  injured  party.  The  defect,  if 
it  be  one,  is  a  defect  in  the  code  itself,  which  we 
cannot  remedy.    The  pluntiff  has  no  reason  to 
oomi^n,  for  he  has  all  which  the  law  military,  to 
which  he  engaged  to  submit  when  he  entered  the 
service,  entitles  htm  to  have.   The  same  code  creates 
both  the  right  and  the  remedy,  and  this  court 
cannot  add  to  the  one  or  to  the  other,  llie 
elaborate  jadgment  of  Iiord  ManaBeld  and  Lord 
Lough boro ugh  in  Johiatm*  v.  Stttton,  an  analogous, 
though  not  ^mllar  case,  upholds  the  view  which  I 
have  taken  npon  grounds  which  I  think  equally 
^plicable  to  this  case ;  and  though  the  ultimate 
decision  in  the  case  was  based  upon  an  independent 
ground,  I  cannot  but  regard  it  as  a  judgment  of 
high  authority.   As  every  year  since  ttutt  date  Acts 
have  passed  for  the  gov^nment  both  of  the  army 
and  of  Her  Majesty's  marine  forces,  withont  any 
intimation  of  a  contrary  ^ew  on  the  part  of  the 


Legislatore^  and  so  many  occasions  for  questioning 
it  must  have  occnrred,  and  yet  the  judgment  stands 
uoassailed,  I  lo<^  upon  it  as  one  which  has  received 
the  tacit  assent  of  both  the  Legislature  and  the 
judicature.  It  is  true  that  Lord  Campbell  in  Dtobm 
V.  Lord  Wilton,  I  F.  &  F.  119,  and  again  in  a  case 
between  the  same  parties  (3  F.  &  F.  1),  left  the 
question  of  malice  to  the  jury,  but  in  neither  case 
was  the  point  now  in  controversy  raised.  On  tbe 
other  hand  in  Dcnvkiiu  v.  Lord  Bokebi/,  4  F.  &  F. 
806,  Willes,  J.  ruled  that  the  action  was  not  main- 
tainable. His  observations  in  that  case,  whidi  have 
been  quoted  by  my  brother  Mellor,  I  entirely  adopL 
For  these  reasons  I  concur  with  my  brother  Melunr 
in  pronoum^g  judgment  for  the  defendant. 

Judgment  for  ihe  defendant 
Attorneys  for  the  plainUff,  Smith  and  Co. 

Attorney  for  tbe  defendant,  The  Sotidtor  to  <fo 
Trtamtrg.   

N2BX  VaXUB. 

SUSSEX  SPRING  ASSIZES,  ie69.^Liins. 

(Before  Bbawvell,  B.) 

LoBD  Sr.  IisoxAaiti  «.  AsHBDnm.  (a) 

Tre^xaa  —  TiiU— Evidence  —  Protbietion  of  detdt  — 
LaifftA  of  poete$tiM — Effect  of  m  euitfaice  qf  tith 
(^Kurt  froat  the  Statuta  of  Limitationt. 

In  an  action  wkicA  nusn  a  queaiion  of  title  to  land,  (A» 
queetion  heing  one  of  boundary,  long  poaaemon  and 
acta  of  omterAip  afford  pregnant  evimnce  of  title  in 
tha  party  pomatedy  notuntkatanding  tke  mn-produc- 
of  kis  tith-deeda,  and  even  againal  some  evidence  of 
title  ia  the  other  party  (if  aucA  evidence  leave*  the 
jlHstim  in  doiAt)  j  iipon  the  ground  of  the  acqui- 
csesMS  other  party  in  the  poaussion,  and  acts  of 
ounmehip.  And  this  evidence  ta  quite  indmendeni  of 
the  Statute  of  Limitationa,  the  effect  of  which  ia  to  vest 
the  property  in  the  peraon  in  poaaeaaion,  even  although 
untu  the  period  of  /imitation  had  tlapaed  it  was  not 
his,  mhenaa  the  effect  of  possession  and  acts  of 
ownerakip  is  evidence  to  show  that  the  tith  was 
originalhf  in  that  partg. 

Action  of  trespass,  by  Lord  St.  Leonards,  for 
catting  trees,  alleged  to  have  been  growing  on  hi* 
land. 

Flea:  not  possessed. 

C.  PoUotk,  for  the  plaintiff. 

Sir  G.  Hoiupnan,  for  the  defesidant. 

The  parties  possessed  adjoining  estates,  originally 
portions  of  one  estate  held  in  the  hands  of  the  saoM 
owner,  but  having  a  natural  boundary  between 
tbem,  and  they  had  been  occupied  by  different 
tenanta.  More  than  twenty  years  before  the  act 
complained  of,  the  plaintiff  had  purchased  the 
portion  he  held,  and  had  planted  trees  upon  the 
Utcua  in  quo,  some  of  which  had  been  cut  aown  to 
try  the  title.  The  defendant,  within  the  twenty 
years,  bad  come  into  the  possession  of  tbe  other  por* 
tion,  and  had  recently  t^lmed  the  locus  in  quo,  as 
belongings  to  it.  The  question  was  one  of  boun- 
dary. The  pluntiff  relied  upon  his  possession,  and 
acts  of  ownership,  as  provlDg  that  the  boundary  waa 
one  which  corresponded  with  the  old  boandaty 
between  tlie  two  portions  of  the  original  estate,  and 
which  included  the  locna  in  quo  in  his  portion,  and  he 
declined  to  produce  his  title-deeds,  "  upon  principle." 
The  defendant  relied  chiefly  on  a  plan  indorsed  on 
his  titie-deeds,  and  which  appeared  to  be  rather  in 
hisfsTonr}  but  it  was  so  small  (beine  nunekvon 
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the  margin  of  the  deed)  thiit  it  wu  necessarily  donbt- 
fol  tnd  indistinct ;  snd  allhongh  heilso  gare  some 
evidence  ai  to  boundary  and  acta  of  ovnerahip,  i  t  iras 
itight  and  inconclusive ;  and  the  preponderance  of 
evidence  of  acts  of  owncrihip  vai  vastly  in  f.tvour 
of  the  plaintifF,  who  indeed  had  planted  the  trees  in 
the  loaii  tn  quo  more  than  twenty  yean  before,  and 
had  been  in  posaesaion  ever  aince.  The  plaintiff 
ma.preaied  in  cnwB-ezamination  to  admit  that  he 
was  relying  on  the  Statute  of  LindtatioDa  to  claim 
land  not  really  hia,  bnt  thia  he  atrennonaly  refused 
to  admit,  and  urged  his  long  possession  as  the  best 
proof  of  title. 

Bbahwbll,  B.,  to  the  jury.— The  action  is  to  try 
the  title  to  the  land,  and  it  Is  for  the  plaintiff  to 
malce  out  his  title.  The  question  is  one  of  boun- 
dary, and  the  great  point  is,  which  of  the  parties 
has  actually  enjoyed  the  land  in  dispute.  Title- 
deeds  come  to  little  without  evidence  of  actual 
enjoyment,  for  otherwise  anyone  might  pretend  to 
give  away  the  lands  of  anybody  elae.  Parchment, 
of  itself,  comes  to  little ;  the  real  question  is  as  to 
actual  enjoyment ;  and  in  this  caae  tlie  great  ques- 
tion is,  who  lias  enjoyed  the  land  in  dispute  since  the 
estate  was  divided.  Now,  we  have  the  positive  and 
undoubted  evidence  of  Lord  St.  Leonards  that  he 
actually  Ranted  the  trees  npon  the  piece  of  land, 
and  that  u  certainly  one  of  the  most  cogent  pieces 
«f  evidence  that  could  possibly  be  given  in  a  case 
^  this  kind ;  building  a  wall  upon  the  land  could 
hardly  have  been  more  so.  It  may  furly  be  pre- 
aumed  that  Lord  St.  Leonards,  when  he  plaoted 
the  trees,  believed  or  supposed  the  land  to  be 
faif,  and,  as  he  bad  bought  ike  estate^  be  would, 
of  course,  take  care  to  know  what  be  boi^t 
And  it  is  difficiult  to  suppose  that  the  owner  of  the 
other  portion  of  the  estate  would  not  have  equally 
known  the  boundary,  and  would  not  hare  resisted 
tlie  plaintiff's  acts  of  possession  if  the  land  in  ques- 
t'on  was  not  within  hia  iMundary.  Besides,  the 
p'aintiff  haa  been  in  continued  possession  ever  since, 
cutting  the  trees  and  sporting  on  the  ground,  exer- 
cising every  possible  act  of  ownership.  It  would  be 
d'fflcutt  to  imagine  a  stronger  case.  It  was  said  on 
t*ie  part  of  the  defendant,  "Produce  your  title-deeds." 
But  the  pUiiitiff  declined  to  produce  them,  and  thia 
r.>rusal  was  in  afcordance  with  law,  with  sound 
r  jason,  and  good  sense.  F(v  It  woold  be  extremely 
hud  if  a  man  might  commit  a  trespasa  upon  land 
in  the  possession  of  another,  and  then  say  "  Produce 
your  title-deeds."  Surely  the  other  might  fairly 
answer,  "  I  am  not  called  upon  to  produce  my  title- 
deeds,  for  I  am  in  possession,  and  you  are  a  tres- 
passer; produce  your  own  title-deeds,  and  prove 

J 'our  title  to  the  land  you  idaini."  The  defendant^ 
ndeed,  prodnced  his  title-deeds,  and  relied  upon  a 
plan  indorsed  on  tlie  margin  of  one  of  the  deeds. 
But  the  scale  was  so  minute  that  the  weight  of  that 
evidence  was  slight.  Where,  indeed,  a  deed  refers 
to  a  plan,  it  is  cooclusire  between  the  parties  or 
their  priries.  So  far  as  it  goes,  the  plan  is  in  the  de- 
fendant's favour;  but  it  la  for  the  jury  to  say  what 
such  a  piece  of  evidence  is  worth.  And  so  as  to  the 
acts  of  ownership  on  the  one  side  or  the  other. 
There  is  further,  on  the  part  of  the  plaintiff,  the 
case  under  the  Statute  of  Limitations,  and  if  he 
has  been  in  exclusive  possession  for  more  than  twenty 
years,  that  gives  him  a  cooclosive  title  by  virtue  of 
the  autnte. 

VtrJict  for  the  plaintiff. 


[Pbob. 

COURT   OF  F&OBATB. 
Beported  br  W.  LflTcantn.  Eaq.,  BanM«Mt-1«v. 

Tueadas,  Nov.  23. 
(Before  Lobd  Pbitzisce.) 

In  the  Goods  of  COOFEB. 

WiU—Banhra^ltll  and  mtgratum  of  eimmtor—Aim- 
nUtrattoH  granted  to  tm  of  tht  kgatttt. 

An  exeevtor  became  batdempt  and  emigrated  to  AutbuSa 
before  proving  the  teili.  7^  estate  was  of  imaB 
vaiue,  and  the  courts  under  the  circxwi tancrs,  granlid 
Uttert  of  administration,  with  the  mil  annextti,  to  a 
lister  of  the  deceased  as  one  of  the  l^tees,  (at 
directed  the  written  consents  of  all  persons  inlffistti 
under  the  kHI  to  be  filed  in  the  registry, 

Elvira  Louisa  Cooper,  late  of  Ko,  iL,  Bernard- 
street,  ItuBsell-square,  in  the  county  of  Middlesex, 
died  Aug.  3,  I8<(t>,  a  spinster,  leaving  a  will  duly 
executed,  and  dated  July  22,  1665,  ^  which  slie 
ai^inted  John  Johnson  sole  execiitor.  The  valns 
of  the  property  waa  under  300/.  By  the  will  the 
testatrix  beqaeathed  the  sum  of  lOOL  to  her  mother, 
and  the  remtdnder  of  all  other  moneys,  after  pay* 
ment  of  the  funeral  expenses,  to  her  sisters,  Bosina 
Mary  Cooper,  Henrietta  Sophia  Raikes,  EUu 
Humes  Cooper,  and  Alice  Grace  Cooper,  and  to  the 
Bidd  AliM  Grace  Cooper  she  bequeathed  all  ha 
wearing  apparel,  hooka,  plate,  jewelleiy,  i^ctnit^ 
and  huusehotd  furniture.  Her  executor,  John  J(An- 
son,  on  Dec.  28,  executed  an  aaaignment  for  the 
benefit  of  bis  creditors.  On  Dec.  21  he  filed  his 
petition  for  adjudication  of  bankmptcy  in  the  dis- 
trict court  of  Leeds,  in  the  oountr  of  York.  la 
Jan.  1807  he  went  to  Anstralia,  and  waa  now  said 
to  be  at  Ballamt,  with  do  Intention  of  returning  to 
England. 

Searie  now  moved  tac  a  grant  of  adn^niatratioa, 
with  the  will  annexed,  to  Alice  G.  Oo^per,  as  one  of 
the  lesidiiary  legatees,  relying  on  the  words  of  the 
will,  wUch  he  contoided  eonstttuted  a  ledduaiy 
bequest  to  the  deceased  dater. 

Lord  Fbnzavcb. — Undor  the  dnnimstaiices  af 
th^  case— the  poverty  of  the  estate,  bankrapt«y 

of  the  executor,  and  his  absence  from  the  cooptry— 
you  may  take  the  grant  nnder  the  73rd  sectitHi; 
but  you  must  bring  into  the  registry  the  writKa 
consent  of  the  mother  and  all  uw  other  penoos 
interested  under  the  wilL 

Solicitors,  Benham  and  TinduU. 

ZWsdby,  Nov.  90. 

la  the  Goods  of  Cbofts. 

Will  of  married  aoman  —  Sataraiiwt'deed— Scold 
divorce— Witt  not  r^Miskedaf^deaAofksAmi 
— Limiud  grant. 

A  testatrix  for  mang  mars  h^are  her  death  had  but 
aqtarated  from  her  hadtand,  emd  enjoged  under  a  peit- 
nuptial  settlement  a  tq>arate  income  oflSOI.  ayear.  As 
had  cUso  obtained  a  decree  OJ  divorce  in  Scotland,  bit 
both  she  and  her  husband  resMed  in  £ngland.  Herhs- 
band  predeceased  her,  and  she  did  not  rfl-etecaCi  ^ 
will  vhick  she  had  made  is/ore  his  death.  Herpr> 
pertif  consisted  parify  of  savings  amdpardgi^  a  Itgaq 
which  had  been  left  la  her  after  the  decree  of  Aeona 
The  Probate  Court  granted  probate  limited  to  so  mnA 
(f  her  properig  as  on  the  oath  of  the  party  oppH^ 
appeared  to  be  the  produce  of  her  separate  estate. 

Harriet  Crofts  died  March  1869,  leaving  s  will 
duly  executed,  bearing  date  June  22,  18t;s.  b 
1637  Mrs.  Crofts  separated  from  her  hnshand,aad 
never  afterwards'oehabited  wiUi  himr-,Oa  tbeilst 
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and  22ncl  Sept.,  in  contemplation  of  their  separttion, 
Robert  Crofts,  her  husband,  executed  a  post-naptial 
•ettlement,  b;  which  he  secured  to  her,  her  heirs, 
executors,  administrators,  and  aasigost  an  annai^ 
ot  l60l.  In  1840  Mrs.  Crofts,  then  being  reddeat  ta 
England,  obtaine<l  a  divorce  in  Edinburgh,  on  the 
ground  of  adultery  committed  by  bcr  husband  when 
In  Scotland— but  before  the  decree  was  pronounced, 
her  husband  returned  to  England,  and  never  after- 
wards resided  io  Scotland.  The  value  of  the  testa- 
trix's property  was  under  800/,  consisting  of  money 
in  the  Fands  and  furniture,  arising  partiy  out  of 
her  savings,  and  partly  from  a  legacy  left  her  after 
the  date  ^  the  Scotch  decree  of  divorce.  The  will 
commenced  by  saying  that  she  had  certun  separate 
property  over  which  she  had  a  riglit  of  disposal,  and 
that  in  the  ex«eise  of  that  power,  she  dUpoaed  of 
the  same  in  the  manner  tlMrein  foUowiDg.  The 
tettiUriz's  husband  died  in  July  18G8,  after  the  date 
of  the  execution  of  the  will,  and  ihe  nirrired  him 
and  died  without  re'exeeuting  the  will. 

Dr.  ^Miti  now  moved  for  probate  of  the  will  on 
behalf  of  tlie  executor.  He  submitted  that  as  tiie 
property  was  made  up  of  the  deceased's  savings  and 
of*  the  legacy  which  came  to  h^  after  her  divorce, 
it  was  her  separate  estate,  of  which  she  had  power 
to  dispose  by  wit],  and  thoefore  that  the  executors 
were  entitled  to  a  general  grant.  [Lord  Pexzabcb. 
—The  difficulty  in  your  wi^  is  uat  the  court,  in 
deciding  whether  the  had  power  to  dispose  of  her 
pn^erty,  will  be  exercising  the  powers  of  a  court 
of  constraction  as  to  the  effect  of  that  separation- 
deed.  I  will  consider  in  what  form  the  grant  ought 
toga] 

On  a  nbeeqnent  day,  Lord  Pbszaxob  lald :— -The 
grant  nuiy  go»  limited  to  such  pn^terty  M  appears, 
<m  the  oath  tat  the  puty  applying,  to  the  best  of 
hie  belief  to  be  the  produce  of  her  separate  property. 

Proctors,  BeaUt  and  Cb. 


Oltxs  v.  Jomrs. 

Will — Atleslation—Signatun  not  seen — Praumption. 

The  m£r  tarmeing  atleMtitig  witne**  to  a  wUl^  wkiek  had 
been  prtptmd  a  penm  well  aeata^Med  to  the 
mtakitig  of  wUliy  d^Mtd  that  when  the  ngtied  the  mil 
the  did  not  tee  the  tetiatrix't  tignalure,  nor  codd  sA« 
tmetaber  teeing  the  other  attettingmitneettign^  thoiigh 
the  handed  the  pen  to  him.  She  had  been  requtaied  by 
the  testatrix  to  anfacst  her  will,  and  the  court 

Bald  the  wiU  to  have  beat  dulg  esDtcnted. 

The  plaintiff  propounded  the  will  of  Jenefer 
Johns  Cole,  of  St.  Austell,  in  the  county  of  Corn- 
wall, who  died  March  7,  1868.  The  defendant 
jdeaded  undue  execution  and  undue  influence.  The 
will  was  prepared  by  one  Gtanville,  who  was  one  of 
tbe  attesting  witnesses,  but  wlio  had  since  died. 
The  attestaticm  cUuae  was  in  this  form :  *'  PuUlahed 
«s  for  the  last  will  and  testament  of  the  sidd  Jenefer 
Johns,  who  signed  the  same  in  our  presence,  and 
we,  in  each  otter's  presence,  liave  signed  the  same 
as  witnesses  the  day  and  year  as  above." 

The  sole  surviving  witness,  Jane  Jenkins,  made 
an  affidavit  describing  the  circumstances  of  the  exe- 
eatioo.  Tbe  deosased  asked  her  to  witness  the  will, 
bat  tiw  did  not  see  the  testatrix  sign,  nw  did  she 
see  any  signature.  After  signing  she  handed  the 
pen  to  the  other  attesting  witness,  GlanTiUe,  and 
Wt  tbe  room  without  seeing  tiim  sign. 

Pritehard,  on  behalf  of  the  intervener, who  had  been 
allowed  to  come  in  and  prove  the  will,  moved  for 
probate  of  the  will.  The  question  is  one  of  pre- 
sumption. The  memory  of  the  attesting  witnesa  is 


[DiT. 

a  blank,  and  as  tbe  will  was  made  by  a  man  accus- 
tomed to  make  wilts  in  the  neighbonrikood,  the  pie- 
sumption  omnia  riti  tsse  acta  applies. 

Dr.  Sieabeg  contra. — There  is  nothing  to  show 
that  the  testatrix's  signature  was  there,  and  the  cir- 
cumstances do  not  justify  such  a  j^umption. 

The  CousT  held  that  tbe  case  came  within  GwHUm 
V.  Gmlliiu,  as  regarded  the  presumption  of  tbe 
testator's  signature  being  on  the  will  at  the  time  of 
attestation.  As  to  the  witnesses  signing  in  eadi 
other's  presence,  it  held  that  the  facu  allowed  the 
Court  to  auunie  that  they  had  so  ngned,  and 
granted  probate. 

Attorneys  for  interremr,  Emmt,  irufson,  and 
Emmet. 

Attorneys  for  defendant,  We^lall  and  Roberts. 


OOmi  rOR  DIVO&OB  ahd  matsi- 

MONZAL  CAUSES. 

Beported  by  W.  LBTceRrzii.  Eaq.,  B«rrtbtoT.ti.Law. 

TVesdlny,  Dee.  7. 

(Before  Lou>  Fsszakcb,  J.  O.) 

Parkihsoh  v.  PAKKiirsojr. 

DittefiUion  tuit— Desertion  not  proved^  and  eharqe  a/ 
crueltjf  subsequentli/  added — Practice. 

A  viff.  brought  a  suit  for  diatolution  on  the  ground  of 
adultery  and  cruelij/.  She  proved  the  adultery,  tnit 
/ailed  to  prove  the  crueUg.  The  /tearing  wot  ad- 
jaimedf  md  sAe  »Ateqiie»tfy  diteovered  that  the  com- 
Mwaieutjsn  o/  i^hilit  amounted  to  legal  cruelig. 

The  coHri  on  motim  a^ttoed  ier  to  add  a  cfiarge  oj 
erudty  to  that  effect  to  the  petition. 

This  was  onginally  a  wife's  peUtion  for  dissolu- 
tion on  the  ground  of  her  husband's  adultery  and 
desertion.  The  adultery  was  clearly  established, 
but  the  court  held  tbe  desertion  not  proved,  and  the 
further  hearing  was  adjourned  for  the  petitioner  to 
decide  whether  she  would  ask  for  a  decree  of  judicial 
separation. 

Dr.  Sioabeg,  on  her  behalf,  now  moved  for  leave  to 
add  a  charge  of  cruelty.  In  support  of  the  motion 
he  read  affidavits  from  Dr.  OonoUy,  deposing  that  a 
complaint  from  which  the  petitioner  now  suffers, 
and  has  for  a  long  time  been  suffering,  com- 
municated to  her  by  her  husband,  is  syphilis; 
and  another  from  Mrs.  Parkinson,  in  whidi  she 
stated  that  she  had  only  become  aware  that  the 
communication  of  such  a  disease  amounted  to  legal 
cruelty  by  hearing  a  case  tried  in  this  court  white 
she  waa  widting  the  hearing  of  her  own  case. 

Lord  Pbnzahcb,  J.  O.— You  may  have  leave  to 
amend  your  petition  by  adding  the  charge  as  prayed. 

Solicitors :  CAi^ipetidlaii,  UarJa,  and  Tuner. 


Wednesday,  Nov.  10. 

FlHBEY  t>.  FWMBT. 

DittoUtim  suit — Costs  of  witnesses  not  called — 
Maintenance  taoney. 

In  a  tuit  /or  dittolatioit  tite  re^ndenVs  rountd  with- 
drew  their  apposition  after  a  few  witnesses  had  hem 
called.  The  r^ittrar  in  taxing  the  costs  disallowed 
tite  costs  of  several  witnesses  who  were  in  •itlendance, 
but  net  called,  and  alto  disallowed  mtiinteivmre  none  if 
for  the  witness  on  whom  the  proof  o/  the  rrife's  case 
chiefly  expended. 

The  court  on  motion  eon^f^lthe' r^strar's  t^fort  on 
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tht  latter  ptHM,  but  on  .tke  grovnd  that  tht  ook  wqm 
me  whtdt,  _from  ike  ctrewutamw,  rt^tnrtd  to  be  vtU 
proved,  allowed  the  eap&aet  of  the  mtneme  who  wen 

not  called. 

Tbe  petitioner,  who  had  a  imall  independent  pro- 
perty, married  ue  respondent,  Uajor  Finney,  in 
Oct.  1868,  and  afterwards  lired  with  him  in 
different  parts  of  London,  and  at  Sonthsea.  In 
Jan.  1867,  the  separated  from  htm,  and  soon  after- 
wards she  filed  a  petition  praying  for  a  jadicial 
separation  on  the  ground  of  cruelty.  The  case  was 
heard  in  Not.  1867,  when  tbe  court  held  that  the 
mielty  was  not  proved,  and  diamiascd  tbe  petition. 
Subsequently  tbe  petitioner  receiTed  information 
from  one  Louisa  Aldridge,  that  the  respondent  had 
committed  adultery  with  her.  She  alleged  that  she 
bad  been  the  Major's  mistress  before  his  marriage, 
and  tliat  be  bad  kept  up  an  adulterons  connection 
with  ber  afterwards.  Mrs.  Finney  then  presented  a 
petition  foriodtdal  separation  on  the  gnniod  of 
adultery.  The  nspondent  filed  an  answer  denying 
tbe  charge. 

The  caae  was  heard  before  Lord  Penzance,  J.  O. 
and  a  special  jury  on  July  14  and  15,  and  after  tbe 
evidence  of  LouIm  Aldridge  had  been  corroborated 
by  several  witnesses,  the  counsel  for  tbe  respondent 
abandoned  fnrther  oppodtion  to  the  decree,  and  the 
jury  having  fbnnd  Mftbe  istoea  for  the  petitioner, 
tbe  court  prononuced  a  decree  for  judicial  separa- 
tion. Tbe  costs  were  taxed  in  the  registry,  and  the 
registrar  disallowed  the  expenses  of  several  witnesses 
who  were  in  attendance,  but  not  called  on  to  cor- 
roborate the  evidence  of  tbe  witness  Lonita  Ald- 
ridge.  He  also  disallowed  «  mm  diarged  for  mb- 
•iatence  money  of  Loaisa  Aldridgo  during  the 
period  between  her  eommnnication  with  the  peti- 
tioner's  loUdtora  and  tlie  trial. 

Dr.  jSHnfc^  tar  the  petittoner,  now  numd  that  tbe 
report  be  referred  back  to  the  registrar  for  a  re- 
Tiewal  of  it.  Ihe  petitioner's  solicitor,  in  snm- 
mcming  these  witnesses,  had  acted  under  the  advice 
of  counsel,  who  were  of  opinion  that  Aldridge'a 
evidence,  under  the  circnmstances,  ougbt  to  be 
■trengtbened  in  every  possitde  way  by  independent 
testimony.  That  tbey  were  not  Mlled  was  tbe 
result  of  the  re^tondent's  ooonset  withdrawing  their 
opposition.  [Vxd  PbkzaXce,  J.  O.— Tbe  case  was 
certainly  one  which  required  to  be  well  proved.]  On 
tbe  point  of  maintenance  mooej  he  cited 

Anonymous,  2  I>ow  &  By.  4S4i ; 

Boyai  EMha/nge  Asmrance Company,TWmE.'!25 ; 

Mount  T.  Larkin,  8  Bing.  195; 

Evaru  v.  Wataon,  15  L.  J.  256,  C.  P. ; 

HouM  T.  Barier,  21  L.  J.  264,  Q.  B. : 

AnteU  T.  Marah,  28  L.  J.  118.  Q.  B. 

Searte,  for  the  respondent,  submitted  that  the 
court  before  granting  the  motion  should  have  before 
it  the  report  of  the  registrar*  with  his  reasooa  for 
disallowing  the  coeta. 

Lord  Pehzaitcb,  J.  O.— Hie  best  plan  will  be  to 
hare  a  meeting  in  chambers,  and  settie  the  matter 
there. 

Subsequeotiy  in  cbamlwrs  the  Judge  Ordinary 
allowed  the  expenses  of  tbe  witnesses,  but  confirmed 
tiiB  registrar's  report  in  diaaUowIng  the  maintoiance 

money. 

Solicitors,  BucAfl^and  Co. 


Saiur^t  Nov.  13. 

Bkjhabdi  v.  Biqbudb  axd  Cook. 

Suit  far  tKmlmtioH  -  Smtpedad  eatadvemee  afbabaU^ 
Dtareie  mupmitd — Q«sw'»  PnteUr pidaimaim. 

In  a  ittit  for  distolutim,  the  court,  having  rtaiem  ti 
inspect  the  hueband  of  contdvanee  or  condaet  oni- 
ducing  to  adultery,  autpended  the  decree,  and  ^rttttd 
the  (iueen's  Proctor  to  make  inqniriet  into  the  bona 
fides  of  the  pelitianer's  case. 

This  was  a  husband's  suit  for  dissolution  of  nur* 
riage  on  tbe  ground  of  adultery.  The  parties  wm 
married  in  tiie  United  States,  and  at  the  time  of 
the  alleged  adultery  they  were  residing  near  BriiloL 
Soon  after  their  retam  to  this  country,  tbey  aisde 
the  acquaintance  of  the  co-respondeut,  vai  the 
respondent  bdng  in  bad  health,  ha  took  her,  u  was 
alleged,  to  visit  some  relations  of  bis  near  Newport. 
It  was  proved,  however,  that  they  never  went  te 
Newport,  but  lived  at  Cardiff  for  ten  days  or  a 
fortnight  as  man  and  wife.  On  their  return  ttie 
co-respondent  went  to  lodge  with  the  petitiooer,iBd 
one  night  he  and  the  respondent  were  saiprised  by 
tbe  petitioner  in  tbe  act  of  adultery.  Upon  tbi*  a 
petition  was  filed,  and  the  case  was  tried  before  tbe 
oonrt  without  a  jory.  Nuther  the  respondent  doc 
co-respondent  had  filed  an  answer. 

Indenetd:  for  tiie  petitioner. 

At  the  trial  various  letters  written  to  tbehoibaad 
during  the  absence  of  the  wife  with  tbe  at- 
respondent  were  read,  which  induced  the  coirt 
to  suspect  connivance  tn  conduct  ooadariag 
to  adultery.  The  petitioner  was  called,  and  hil 
cnss-examinatim  did  not  tend  to  zenore  the 
sns^oimi. 

Lord  FnrzAiran,  J.  O^This  is  a  pecniisr  case. 
The  adultery  of  the  wife  has  been  deuly  proved, 
and  the  question  is  whether  tbe  petitioner  has 
disentitled  himself  to  a  decree  by  bis  own  coodact. 
When  tbe  letters  from  the  co-respondent  were  read, 
a  suspicion  was  raised  that  the  petitioner  knew  wbit 
was  going  on,  and  when  the  petitioner  came  iototbe 
box  that  sns^ion  was  not  removed.  Among  otbs 
things,  he  was  not  able  to  say  how  long  Ids  eifs 
remained  in  the  honse  aft^  be  had  caught  ber  in 
the  act  of  adultery.  However  the  petitioner  mij 
be  merely  a  stupid  man,  and  his  case  may  be  s 
good  one.  Under  the  drcooutanees  tbe  court  will 
suspend  the  decree  for  the  present,  and  dinct  tbe 
Queen's  Proctor  to  make  inquiiict. 

SolicifaHr,  E.  W.Le  RMe. 


Beparted  bj  Doiraua  Kinanmta,  Baq.,  BwTlat«r4t-Li». 

Jwte  82  and  7«V  17. 

(Present :  The  Bight  Hon.  Sir  Wiu-iAic  Eslc,  tte 
Loan  Chtev  Baxon  (Sir  Fitzrqy  Kelly>  Sir 
BoBBHT  Phillixobk,  sud  Sir  Josnra  NArm} 

Ten  ATtOBMBT-GBimaAL  tor  Nbw  Sotm  Waiei 

(Spp.)  V.  MlCHASL  HUKPHT  (rCSp.) 

New  Sort*  Waka—Omvietion  for  felony—Vemre  4i 
novo— New  trial — Aecena  of  /wy  to  ntxtpopm^ 
Jvriadietion  of  Supreme  Conrt  oj  New  Jonlh  Warn 
— Irregnfarity  not  avoiding  verdict — Semedf. 

The  reapoadent  waa  tried  for  murder,  at  a  session  ofmr 
and  terminer  and  gaol  delicerg  in  New  Soulk  n  out, 
was  convicted  anaaenteneed  to  death. 

A  fterwarde  an  apiJicMion  on  behalf  of  the  priaenv'  ■« 
made  to  the  Supreme  Q>urt  of  the  coiwijs  tit"^  " 
bopKOifor  andeto^tovemmw^  af^an/aaaam 
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novo  diomH  not  iasM  for  Ovt  trial  of  the  priaotur. 
On  ftrther  affidavits  tXe  rule  was  made  abao- 
Uilt,  tmd  it  was  also  oniered  ihtU  a  ivggeslion 
s^uldbe  made  on  the  record  to  Aeeffeet  that  after  the 
jmry  had  ban  tmfxai^d,  and  oefon  verdict,  the 
jurors  mre  ailowtd,  dxtring  certain  adjotimments  of 
tke  court  for  the  ntght^  by  ths  <(ffleers  of  the  sheriff 
Jkiva^  e&rge  of  mm,  to  hose  aoetu  to  and  free 
perused  of  certain  newspapers  containing  rmorts  of 
the  eoidence  from  datf  lo  d^ ;  and  thtU  the  itst-men- 
tioned  trial,  hy  reason  of  the  natters  so  suggested,  was 
not  aecordinp  io  law,  but  was  irregular  and  void. 
This  suggestion  was  followed  bg  an  entry,  mtrporting 
to  be  an  order  Aat,  for  the  etam  af&residd,  the  jiatg- 
nent  on  (A<  said  venUet  be  vaea^  and  that  the 
sheriff"  cause  a  jury  anew  to  come. 

Bdd  (reoersing  the  judgment  oj  the  Supreme  Court  of 
yew  South  Wales),  that  the  edfove  order  vacata^  the 
^idgment  upon  the  verdict,  and  for  a  venire  faaas  d» 
novo  was  umUid : 

PirsL  Because  Ais  was  aAslanttaffj/  an  attempt  to  grant 
a  new  trial  on  the  ground  that  the  conviction  was  un- 
satisfactory  by  reason  of  irregularity  in  the  conduct  of 
the  trial,  and  the  discretion  to  grant  new  trials  does 
not  extend  to  cases  of  feiony :  (K.  v.  Bertnnd,  16 
L.  T.  Rep.  N.  S,  752,  foUowed.) 

SecomtSy,  Because  the  Si^enu  Govt  ^ttu^  in  banco 
had  not  jurisdiction  to  take  cognizance  as  a  eowt  of 
cppeal  of  the  jadgmsnt  pronounced  at  the  session  of 
wfo-  and  terminer,  which  had  come  to  an  end  before  the 
session  in  banco  began. 

Thirdly.  Because  the  evidence  was  insufficient,  in  that, 
on  mere  hearsay  information,  it  showed  on^  possible 
access  by  the  jury  to  new^yapers,  without  shmmng  that 
the  newspapers  contained  mailer  trnding  to  influence 
the  jury  ingtroperiy,  or  that  ih^  were  merreaaby  the 
jmy. 

7%e  cases  in  wAmA  o  verdkt  wponaAarge  of  fdony  has 
been  held  to  be  a  nullity,  and  a  venire  facias  de  novo 
awarded,  have  been  eases  of  d^eet  v  jvrisdiction  in 
respect  of  time,  place,  or  person,  or  cases  of  verditUs  so 
insufficientbf  expressed  or  so  ambiguous  that  a  judg- 
ment could  not  be  founded  thereon ;  but  there  is  no 
authority  for  holding  a  verdict  of  conviction  or 
tuguittat  in  a  ease  of  fdosy,  deSvered  before  a  eoat- 
pctaif  tribunat  in  out  fimi,  to  be  a  nnBity  by  reason 
of  some  ceadnct  on  the  part  of  the  jury,  oouuferad 
maatisfmtory  by  the  court. 

If  irregularity  occurs  in  the  conduct  of  a  trial  not  con- 
dittoing  a  ground  for  treating  the  verdict  as  a  nullity, 
the  renHsdy  to  prevent  a  failure  of  justice  is  by  applica- 
tuM  to  the  aiahorify,  with  whom  rests  the  discretion 
either  oj  esoaUing  the  taw  or  ammuting  the  lenteace. 

This  was  sn  appeal  from  a  jo4gment  at  the 
Sapretne  Conrt  of  Nov  Sontfl  Wales  delirered  on 
Sept.  24,  1867.  The  appellant,  the  Hon.  James 
Martin,  Her  Majesty's  Attomey-Gteoeral  for  the 
colony  of  New  ^uth  Wales,  sought  to  obtain  the 
Tsmnai.  alteradon  or  TaiiaUM  of  (hat  jadgment. 
The  main  facts  of  the  caae  were  as  follows  ;— 
On  the  nth  Ang.  1867  an  infwmation  was  filed 
in  the  Supreme  Conrt  of  the  said  colony,  at  Sydney, 
by  the  appellant,  as  attorney-general,  that  the  re- 
■pcKident  did,  on  the  22nd  Mor.  1865,  at  South 
Creek,  in  the  said  oolooy,  friooioosly,  wUfally,  and 
Of  malice  sforethongfa^  kill  and  mwma  one  Samael 
Hassan. 

To  this  information  the  respondent  pleaded  not 
^ilty,  and  issue  was  joined  thereon. 
'  The  respondent  was,  on  the  19tJ!i,  20th,  and  21st 
days  of  Aag.  1867,  at  the  session  of  the  said  coart 
of  oyer  and  terminer  and  general  gaol  delivery  tlien 
holden,  tried,  npon  ^  said  information,  before  the 
Hon.  Alfred  Obeeke^  <Hie  of  the  judges  of  the  said 


[Tbit.Co. 

court,  and  a  jtny  ci  twelTe  joron  ddly  «mpueUed 
and  sworn. 

After  having  heard  the  evidence  for  the  Crown 
and  the  prisoner,  and  having  been  addressed  by  the 
counsel  for  the  Crown  and  the  prisoner  respectively, 
and  cbargei  by  the  said  judge,  the  jury,  on  the  said 
21st  Aug.,  retired  from  tiie  bar  of  the  court  to 
consider  tbeir  verdict.  On  the  following  day  they 
returned  into  court,  and  by  their  foreman  stated 
that  they  bad  not  agreed,  and  were  not  at  any  time 
likely  to  agree  concerning  their  verdict ;  and  having 
been  then  kept,  without  separating,  for  the  space  of 
upwards  of  tluee  days  and  three  nights — during 
more  than  twenfy-seven  hours  of  which  they  had 
been  deliberating  on  the  matters  before  them — they 
were  discharged  by  the  judge  from  giving  any 
verdicL 

The  respondent  was  again  tried  on  the  ssid  in- 
formation at  the  -next  session  of  the  said  supreme 
court  as  a  court  of  oyer  and  terminer,  and  general  gaol 
ddivery,  on  the  10th,  lltfa,  12th,  18th,  and  14th  Sept. 
1S67,  MFote  the  Hononrable  Peter  Fawoett,  one  ot 
the  judges  of  the  said  court,  and  anoUi^  jury,  duly 
empanelled  and  sworn.  And  on  the  sud  14ui 
Sept.  the  jury  found  that  the  respondent  was  guilty 
of  the  felony  and  murder  charged,  and  thereupon 
the  respondent  was  1^  the  court  sentenced  to  death. 

After  the  adjoumment  of  the  court  on  the  ereo- 
ings  of  the  said  10th,  11th.  19th,  and  18th  Bepfe 
respectively,  the  said  jurors  were  lodged  at 
*'  Butt's  "  Metropolitan  Hotel  in  Sydney,  under  the 
charge  of  the  sheriff's  oflftcer.  During  the  times 
when  they  were  at  such  hotel,  and  b^oro  giving 
^eir  verdict,  the  said  jurors  were  allowed  the  use 
of  the  newspapers  d  the  day,  ooafadaii^f  oU^vd 
reports  of  the  trial  so  far  as  it  had  gone.  Th» 
beading  of  the  report  in  one  of  such  papers  wts 
"  The  South  Creek  murder  cases"  and  in  one  report 
the  following  passage  was  ooBtsiined :  "  The  wiCnese 
was  crosfl-exunbied,  but  was  not  diaken  In  hie 
evidence." 

The  said  jorofs  were  also  allowed  daring  tiie  Uma 
of  their  sojoam  at  the  said  hotd  to  hold  communi- 
cation, without  the  permission  of  the  presiding  judg& 
with  persons  other  than  the  officers  in  charge  of 
them ;  but  such  communications  had  no  reference  to 
the  matters  In  issue. 

On  the  19th  Sept.  1867,  a  rale  was  granted  hy  the 
■aid  Supreme  Court,  calling  npon  the  i^pdlant  to 
show  eanse  why  a  twiire  tie  novo  should  not  Issue  for 
the  trial  of  the  respondent  on  grounds  appearing  in 
an  affidavit  of  James  Hart,  referred  to  in  the  said 
rule,  and  which  grounds  were  in  substance  that  the 
said  jurors,  after  they  had  been  empanelled  to  trr 
the  s«d  case,  and  daring  their  sojourn  at  the  said 
hotel  and  before  they  ddlvered  thdr  verdict,  were 
allowed  the  free  use  of  the  s^  newspapers  contain- 
big  the  said  reports,  and  that  without  the  pennis- 
sioD  of  the  presiding  judge,  but  with  no  rrfereoce  to 
the  matters  in  issue,  intercourse  was  permitted 
between  the  said  jurors  and  other  persons  not  being 
in  charge  of  ^em  during  the  time  tiiey  were  at  the 
said  boti^ 

On  the  24th  Sept.  1867,  the  said  rale  was,  after 
reading  certain  farther  affidavits,  and  after  hearing 
connsnl  for  the  Crown  and  for  the  respondent,  made 
absolute,  and  by  such  rule  absolute  it  was  ordered 
that  an  entry  should  be  made  on  the  record  of  the 
respondent's  conviction  of  the  said  charge  to  the 
effect  that,  after  the  jury  had  been  empuielled  to 
try  the  case,  and  befwe  they  delivmd  tMr  verdict; 
they  were  improperly  allowed  the  free  use  of  the 
newspapers  of  the  day  which  contained  reports  ot 
the  trial  as  far  as  it  had  gone,  in  one  of  which  news- 
papers the  heading  given  was  "The  South  Creek 
Murder  Case,"  and  lastly  that  a  ve/tire  facias  dt  novo 
should  issue  for  the  trial  of  the  resppndent  bMn 
the  said  charge.    The  -  jadgmttUM>iMU^<Sot 
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written,  Imt  tbe  xeatoos  for  that  jadgment  were 
tfterwurdi  atated  for  tbe  purpose  of  the  appeal,  and 
were  sb  foUowa ; — 

Stephen,  C.  J. — I  am  of  opinion  that  there  must 
be  a  venire  de  novo.  It  iB  laid  down  in  Tidd's  Prac- 
tice, 2  vol.  953  (dth  edit.),  citing  a  note  to  Davits 
T.  Herce,  2  T.  R.  12G,  that  a  venire  de  novo  is  Knint- 
sble  when  the  jury  have  misconducted  theuBeWea. 
Tbe  authority  quoted  for  this  position  is  a  caae 
mentioned  in  2  Strange,  887.  In  Viner's  Abridg- 
ment, title  "Trial,"  K.,  g.  4,  it  ia  said  that  "capias 
was  awarded  against  the  under-sheriff  charged  to 
keep  a  jury,  and  be  permitted  them  to  go  and  to 
hare  meat  and  drink,  for  be,  upon  hia  examination, 
fwnfeaaed  the  matter,  which  is  of  record  now,  and 
he  il  «n  officer,  and  therefore  capias,  &c.,  and 
•gaiDtt  the  jury,  because  tbe  matter  is  only  sur- 
mise, venire  facial  waa  awarded,  and  another 
veitiVe  facias  between  tbo  parties  at  issue  to  return 
a  new  jury."  In  tbe  margin  it  ia  added,  that 
Brooke  aays,  "  it  aeema  that  this  matter  was  con- 
fesaed  or  notably  prored,"  Br.  Jurors,  pL.  12.  In 
Hole's  Pleas  of  tbe  Crown,  p.  306,  it  is  said  tliat 
"  if,  after  the  jary  swwn,  either  party  deliver  a 
piece  of  evidence  to  the  jary,  and  tbe  verdict  is 
given  for  him  that  delivered  it,  it  ehall  avoid  the 
verdict,  but  then  this  must  appear  by  examination, 
and  be  endorsed  upon  the  postea  or  verdict  bo  as  it 
appears  of  record."  Tbe  diatioction  between  an 
award  of  a  venir*  de  novo,  and  a  role  for  a  new  trial, 
appears  to  be,  says  Manniog,  Serjt.,  in  a  note  to 
OouUi  V.  Oliver,  2  M.  &  G.  *'  that  the  former 
Ib  always  founded  upon  some  irregularity  or 
miscarriage  apparent  upon  the  face  of  the  record, 
wbilat  the  latter  ia  an  interference  by  the  court,  in 
tbe  discretionary  exercise  of  a  species  of  equitable 
jnriadiction,  for  tbe  purpoie  of  r^viog  a  party 
against  a  latent  grfevanoe.  After  a  rule  for  a  new 
trial,  and  a  new  trial  bod  thereon,  tbe  record  is  in 
tiie  flame  Btate  as  if  no  trial,  except  the  last,  had 
taken  plac^  whereaa  upon  a  veniVe  lie  noiwtbefoctof 
the  first  trial,  and  the  circumstanceB  under  which  that 
trial  became  natatory  or  abortive,  and  which  ren- 
dered a  second  trial  a  matter  not  ttf  diBoretioo,  bat 
<tf  right,  necessarily  appear  on  the  record."  And, 
again,  in  the  following  page,  Hale,  P.  C.  308,  Hal^ 
C.  J.  says :  "  If  depositions  are  read  in  court  to  the 
jury,  and  after  the  jury  swora  and  going  from  the 
bar,  the  solicitor  or  prosecutor  for  the  king  or 
party,  without  ctmsent  of  parties  or  order  of  the 
court,  deliver  the  copies  01  the  d^xwition  to  tbe 
jury,  if  they  find  againat  him  on  whose  part  the 
copies  were  delivered  the  verdict  is  good,  but  if  they 
find  for  him  on  whose  part  they  were  delivered,  and 
tiuB  appear  by  examination,  and  be  (aB  it  ought 
to  be)  endorsed  upon  the  pottea  or  record,  the 
verdict  shall  be  qoashed,  and  a  new  venire  facias 
or  award  for  a  new  jury  shall  be  returned." 
If  the  court  is  satisfied  hy  evidence  befrae  it 
that  there  has  been  a  miscarriage  of  justice, 
the  authoritiea  show  that  tlie  court  has  authority 
to  direct  tbe  matter  to  be  entered  on  the  record,  and 
it  thus  ».ppea,n  on  what  ground  the  venire  de  novo  is 
awarded.  I  think,  therefore,  that  it  is  our  duty  to 
direct  the  matter  to  be  atated  on  tiie  record,  as  waa 
done  in  £.  v.  Fowler,  4  fi.  &  A.  278.  An  entry  waa 
there  made  like  the  one  I  propose  to  hare  made  in 
this  case.  I  am  satisfied  that  what  occurred  here  waa 
by  the  permiaaion  of  the  offlcera  in  chiuge  of  the  jury, 
they  being  in  fact  officers  of  the  Crown.  Tbe  jurors 
were  allowed  to  read,  and  some  of  them  did  in  fact 
lead,  rniorta  (or  papera  puiporting  to  be  reports)  of 
the  evidence  daily  given  at  the  trial,  or  said  to  have 
been  given,  ao  for  as  it  had  proceeded.  There  is 
nothing  to  show  whether  the  evidence  was  rightly 
or  wrongly  reported.  These  reports  may,  mm  far  as 
appears,  have  been  written  by  the  Crown,  or  the 


authority  of  the  Crown.  It  is  suffldeot  to  say  that 
the  officers     the  Crown  permitted  the  jurors  to 
read  reports,  or  what  purported  to  be  reporta,  of  the 
trial.   Such  a  proceeding,  in  my  opinion,  wisinoiv 
and  dangerous  in  the  hist  degree.  The  newspi^en 
might  have  contained  a  comment  on  the  trial.  In 
fact,  the  following  passage  was  contained  b  tbe 
report,  <*Tbe  witness  was  cross-exandned,  bid 
waa  not  shaken  in  his  evidence."    Whit  wis 
done  must  be  conBidered  to   bare   been  dme 
by  one  of   the  particB  to  tbe  proceeding,  and 
therefore  it  vitiates  the  verdict    I  bare  come  to 
this  conclusion,  although  keenly  alive  to  the  ab- 
surdity of  adhering  to  form  rather  than  aabitaace 
in  the  conduct  of  criminal  proceedings.  It  ia  qnte 
possible  to  pervert  rules  of  inactice  so  as  to  secure 
impunity  to  guift   But  I  think  that  there  bu  been 
in  tUa  case  a  substantial  miscarriage  of  jnatice,  v, 
at  all  events,  an  extreme  riBk  of  such  miscarriage.  The 
mischief  ia  obvious,  andtheproceedinnsodangeroos 
that  no  court  could  aaoction  it.-  It  is  better  to 
allow  the  case  to  go  down  to  another  trial  than  to 
allow  the  verdict  to  stand.   As  to  the  effect  of  oooh 
municaUng  with  a  juryman  in  respect  to  indiffennt 
matters,  it  would  be  monatrous,  I  think,  to  aay  that 
a  juryman  should  not  receire  a  communicatioD  from 
bis  wife  as  to  tbe  illness  of  a  child,  or  as  to  circum- 
stances which  might  irretrievably  injure  his  fortunes. 
I  never  understood  that  juiymen  might  not  recare 
communicationB  of  tliis  kind.   In  order  to  set  aiide 
a  verdict  oa  snch  ground,  it  would  be  neoessny  to 
show  that  some  mleehief  had  been  oaaaed  by  what 
had  occurred. 

Harn-ave,  J. — First,  I  concurred  generally  in  the 
Chief  Justice's  elaborate  statement  in  court,  and 
review  of  the  old  authorities  as  to  writs  of  vtnin  de 
novo  from  veiy  early  date  to  the  present  time,  but,  not 
having  read  the  written  reasons  of  tbe  Chici  Justice 
as  now  filed,  I  assume  that  these  authorities  juMtitj 
the  technical  issue  of  this  writ  on  this  presoit 
occasion,  on  tbe  ground  that  the  trial  was  cop' 
ducted  with  such  a  substantial  and  gross  tais* 
carria^  of  jnatice  as  required  tbe  whole  trial  to  be 
treated  as  a  nullity,  and  this  independently  of  all 
oonsent  from  any  party.  Secondlj,  I  tiiink  that  tbe 
giving  of  printed  newspapers  to  the  jurora  doi^ 
the  trial  containing  (as  was  admitted)  alleged 
reports  of  the  case  composed  by  mere  newBp^ier 
employes,  or  any  other  unofficial  Irrstanders,  being 
the  uaual  popular  aummories  of  the  evidence 
interapemd  with  remarka  upon  the  relatiTe  hS' 
portance  and  effect  of  particular  testimony,  tbe 
demeanors  of  tbe  witnesses,  the  rqnrtcri 
opinions  aa  to  the  effect  and  bearing  of  cnMB- 
examination,  and  the  nsual  condenaed  ixqKilar 
narrative  of  the  speeches  of  counsel,  and  other 
court  proceedings  of  this  trial,  were  circumstance* 
which  constituted  a  snbetantial  miseaitiage  of  jos- 
tice,  and  which  seemed  to  me  to  come  strictly  (how- 
ever  unintentionally)  within  the  common  law 
offence  of  "  embracery,"  defined  (by  Uawkioa,  F.C. 
vol.  1,  c.  8C,  as.  1.  5,  and  other  anthwitles,  cited  it 
Ruasell'a  Crim.  Law,  chap.  21)  to  be  "  any  practice 
which  tenda  to  affect  the  administration  of  justice 
by  improperly  working  on  the  minds  of  jonns. 
The  jurora  ought  not  even  to  be  Instructed Jv 
letters,  persuasions,  Ac,"  but  only  by  tbe  strengp 
of  the  evidence,  and  the  argumenta  of  connsd  in 
opeu  court.  If  such  a  practice  as  that  under  con- 
sideration ahould  be  now  authoritatively  sancticMied 
by  this  court,  or  even  fj>v  an  instant  tolerated,  itu 
impossible  to  foresee  the  perveruon*  of  jnstioe  wUca 
may  easily  follow  ;  and  the  common  utw  and  sta- 
tutes referred  to  by  Hawkins  and  Rnsaell  were  bi- 
tended  to  prevent  all  such  irregularities  by  making 
all  such  dTenoes  indicteble.  ^lirdty,  I  thiiik  Atf 
the  delivery  (d  these  newipui 
Digitizea  by 
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by  va7  of  snbstitutioa  for  the  perusal  of  the  jadge'a 
Dotee,  or  in  addition  thereto^  vas,  in  fact,  a  groM 
contempt  of  court,  and  within  the  deciaioos  of  Lord 
Laaidale  in  Uttkr  r.  Theammm,  2  Bear.  129,  ftud  of 
liud  Cotteohim  in  Ltaamt  CharUait*  eattf  3 
VLj.  A  Or.  21 7,  H  an  **  attempt  hj  prirate  c<Hnnra- 
nication  to  influence  the  condoct  of  anyone  in- 
Tcsted  witii  the  duty  of  jodicially  disposing  of 
matters  pending  in  court,  or  "to  obstruct  the 
ordinal?  coarse  of  jusUce."  I  need  acarcdy  point 
oat  that  the  delirefy  of  these  alleged  rwwts,  even 
tboogh  being  open,  and  in  court,  or  eren  otmient 
of  the  judge  and  of  the  parties,  are  drcamataneea 
not  in  the  slightest  degree  alterbig  the  illegality  of 
•ndi  conduct,  as  contrary  to  all  judicial  regularity 
and  criminal  procedure.  Fourthly,  I  considered  the 
decisiona  of  the  House  of  Lords  in  O'Coimdtt  case,  and 
of  the  Priry  Council  in  BtrirandM  caae,  as  strcuigty 
directed  against  all  such  exceptional  norettiea  in 
erteiinal  procedor^  bdng  necaBsarily  calculated  to 
render  trial  1^  jury  "  a  delusion,  a  mockery,  and  a 
mar^*  and  "to  ioterropt  the  due  and  orderly 
administration  of  the  law.''  Many  other  mischiefs, 
theoretical  and  practical,  arising  from  the  coarse 
'  adf^ted  in  this  case,  were  pointed  out  by  Mr.  Pilcher 
«•  cottDsd  for  the  priaoaer,  but  the  abore  were  the 
cUef  gronnds  of  mj  own  judgment.  I  think  it 
right  to  add,  that  the  i^ort  in  6  S.  &  B.  84  to  86, 
ifl  my  emxieoas  in  many  particulars. 

Faseett,  J.— The  foUowing  is  in  rabstaaoe  what 
I  aaid  when  girlng  judgment  in  this  case :  Haring 
expressed  my  general  coDcnrraaoe  in  tbe  obeerra- 
titms  made  by  tbe  Chief  Justiee  and  HaramT^  J., 
I  then  aaid,  I  am  of  oifaion  that  an  in^nihiltj  has 
been  committed,  ana  tbt  only  qoesiloa  la  how  it 
iM^t  to  be  mnadied.  The  court  oamut  say  Oat 
the  matters  improperly  bronght  before  tbe  jwy  did 
not  influence  their  minds.  The  irT^nlarl^  com- 
pl^ned  of  was  allowed  by  the  ofiteer  of  the  Crown 
wlw  had  diarge  of  the  jniy,  and  tlw  oaae  ia  in  this 
mmeel  MmewMt  analogotii  to  tlioaa  ease*  in  wUdi 
erkUnoe  had  ban,  witbout  leave  of  the  court, 
handed  in  to  tiie  juy  br  one  of  the  parties  or  by 
the  atttvo^  of  one  (tf  the  parties ;  hvA,  as  I  con- 
•ider  the  act  was  an  OTersight  on  tlie  part  <tf  the 
otteer,  I  prefer  to  rest  my  deciaioa  on  tne  general 
Sronnd  that  wlkat  pnrported  to  be  a  iqwrt  of  tbe 
erideooe  bad  got  unpnparly  into  Um  hands  of  the 
jniy,  by  wUdi  their  minds  mifl^t  hate  beoi  wejn- 
di^ally  affected,  and  that  thia  was  an  fatiegnSBri^. 
And,  on  tbe  whole,  I  consider  that  this  irr^polari^ 
haTing  taken  place  out  of  court,  and  without  the 
knowledge  of  the  imsiding  judge,  was,  in  effect; 
■wAi  a  misconduct  on  the  part  of  tbe  iury  aa  ought 
to  render  tbe  Terdlot  Toid ;  and  that,  In  aecordanoe 
with  and  in  analt^  to  the  anthoritiea  otted  la  SI 
Vinai'e  Abr.,  title  "  Trial"  (O.  gn  6  to  19),  a  w«ra  dk 
woo  ouiht  to  be  granted.  I  also  think  that  the 
matter  complained  of  ought  to  be  set  out  cm  tbe 
raoQcd. 

A  toggestton  in  porsnance  of  the  said  rule  abso- 
late  was  thereupon  entered  upon  the  record,  and  an 
entry  was  also  made  on  tbe  said  record  that  it  Iiad 
been  ordered  by  the  said  court  that  the  judgment 
on  the  said  rerdict  should  be  vacated,  and  that  tbe 
sheriff  should  cause  anew  jury  to  come  for  the  trial 
of  the  issue  joined  upon  the  information  aforesaiiL  and 
that  tbe  prisoner  was  remanded  to  the  oosto^  of 
mK^  Aenff  in  order  to  take  hie  trial  on  that  ia- 
formation  aocordingly. 

The  ^pdlant,  uax  Majesty's  AttOTney-Oeneral 
for  tlie  owbny  of  New  South  Wales,  afterwards  pre- 
sented a  petitioa  for  special  leave  to  appeal  to  Her 
ICajesty  in  Cooncil  against  the  said  judgment  of 
tlw  S4Ui  8^  1867,  vaoating  tbe  judgment  on  the 
mid  TOidib^  and  awarding  a  esMrndbami  and  on 
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the  29th  Feb.  1868  Her  Majesty  in  Council  gaTCtho 
appellant  special  leave  to  app«tl  (5  Moo.  P.  C.  N.  S 
47),  on  tbe  same  conditions  as  were  imposed  in 
Atton^-Genaral  of  Nao  South  Walt*  T.  Btrtnxnd^ 
4  MOO.T.  C.  N.  S.  460. 

Sir  BowadiU  Paimtr,  Q.  C.,  and  0>A«n,  for  th» 
appellant. — The  ordering — a  centre  fadat  d»  noM^ 
under  the  above  circumstances,  was,  m  effect,  grant- 
ing a  new  trial.  In  R,  v.  Bertrmd^  16  L.  T.  Bep. 
K.  S.  752 }  1  L.  Bep.  Friv.  Co.  520,  it  was  held  tha^ 
aocording  to  tbe  Engli^  law  invuling  in  Kev 
Booth  Vnuei^  the  Supreme  Court  there  has  no  power 
to  grant  a  new  trial  in  a  case  of  felony.  The  pre- 
vious case  of  R.  v.  Scaift,  17  Q.  B.  238,  in  which  a 
new  trial,  after  conviction  for  felony  at  the  aasixe^ 
was  granted  by  the  Court  of  Queen's  Bench,  waa 
there  examined  and  overroled.  And  in  tbe  iweeeofc 
case  a  Miiu«,^ictiMdltiioiio  could  not  be  granted.  Tb^ 
role  as  to  sndt  writs  is  correctly  laU  down  In 
Witham  v.  Uwis,  I  WAm.  56,  where  it  is  said,  "a 
vmirt  facia*  de  novo  can  only  be  granted  in  one  or 
other  of  these  two  cases ;  first,  if  it  appear  upon  tho 
faceof  the  verdict  that  the  verdict  ia  so  imperfect  tliat 
no  judgment  can  be  given  upon  it ;  secondly,  where 
it  aiqpears  tliat  the  juT  ought  to  have  found  other 
facts  dilliNWtly ;  and  it  cannot  be  granted  in  any 
any  other  case."   See  too 

Davit  V.  Lucat,  2  T.  B.  126,  and  note ; 

R.  V.  Huggim,  2  Sti.  887  ;  2  Bum.  15851 

R.  V.  Kette,  1  Eaym.  138 ;  Viner-e  Ah.,  titla 
«Trial,"K.g.3;  K.  g.  4  (1),  (25) ;  Hale'aP.C- 
o.  42,  p.  306 ; 

it.  V.  Frnoler,  4  B.  A  Aid.  273. 
Ia  the  iHTesent  case  the  matters  relied  upon  for 
tiwismettf  awtve  /»kw  aotw  were  notso^  a» 
to  warrant  tlie  court  in  awarding  and)  a  writ.  The 
cases  that  will  be  probably  relied  on  by  the  other 
side  were  before  the  courts  in  error  or  on  appeaL 
But  the  Snneme  Court  in  New  South  Wales  had 
no  jnrisdicHon  in  error  or  on  aj^teaL  The  verdict 
was  given  tij  a  jmy  dnly  empanndled,  and  thero 
waa  nothing  that  amoanted  to  a  mia-trld.' 

The  SoHeitoi-Geiteral  (Sir  J.  D.  Coleridge  Q.C.> 
and  Archibald,  for  the  re^ioDdent. — There  was  such  a 
•abstantial  miscarriage  of  justice  in  the  course  ot 
the  second  trial,  in  allowing  the  jury  tbe  use  of  the 
newspapers,  as  to  amount  to  a  mis-trial.  The  jury 
oo^t  only  to  be  instructed  by  the  sttength  of  tbe 
evidence  and  the  arguments  of  oounsu  in  opm 
coart;  and  allowing  them  to  read  newspapev  reports 
of  the  trial  as  it  imceeds  had  a  tendency  to  inter- 
fere with  the  due  uid  orderly  administration  of 
justice.  Tbe  case  of  R.  v.  Bertrand  (ufrt  tup.")  ia  no 
doubt  a  dedaion  that  there  could  be  do  new  trial, 
but  there  is  a  clear  distinction  between  a  vain 
fadat  de  novo  and  a  new  trial.  The  Utter  will  be- 
granted  where  any  irregolarity  sufficient  to  avoid 
the  trial  appears  on  the  record,  and  that  whether 
the  suggestion  on  the  record  was  made  before  or 
after  judgment  See 

Andibold's  Crim.  PL  16th  edit.  165-8 ; 

10hittyCr.I«w,6M; 

Denoon  Or.  Law.  1841. 
Bef«enoe  was  also  made  to 

R.  V.  CatnpbeU,  1  Cox  C.  C.  269: 

£.  T.  r«adon,  1  Leigh  &  Cave,  C.  CB.  81; 
5L.T.Bep.N.srS9i 

B.  f.  Mantetl,  27  L.  J.  4,  Mag.  Caa. ; 

R.  V.  Kellor,  ID.  *B.«»i 

R.  V.  Wins(rr,  L.  Bep.  1  Q.  B.  289, 800;  14  L.  T. 
Bep.  N.  S.  195 : 

Lmerson  v.  The  QtMen,  L.  Bep.  4  Q.  B.  894. 

Sir  iI.AAMr  replied. 

Car.  adv.  wU. 

Jul^  17.— Judgment  was  delivered*  by  Sir  jW 
BEL»:-Upon  this  appeal  K^ffi^  kt*®^<^^ 
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iagB  returned  to  this  court  that  the  prisoner  Murphy 
was  tried  for  murder  at  a  Kision  of  oyer  and  t«r- 
miner  and  gaol  delirery  for  the  month  of  September, 
before  Hr.  Justice  Fancett,  and  was  convicted  and 
•entenoed ;  and  all  the  proceedhigs,  aa  far  as  ap- 
peared, were  regular  in  due  form  of  law.  After- 
wards, an  application  on  behalf  of  the  prisoDw  upon 
an  affidavit  was  made  to  the  nipreme  court  sitting 
in  banco,  in  term,  for  a  rule  to  show  cause  why  a 

•  venire  de  novo  should  not  issue  for  the  trial  of  the 
nid  prisoner,  and,  npon  further  affldarits,  the  said 
rule  waa  made  absolute ;  and  therein  it  was  also 
ordered  that  a  suggestion  should  be  made  on  the 
record  to  the  effect  that  after  the  jntr  had  been 
empannelled,  and  before  verdict,  the  jurors  were 
allowed,  during  certain  adjournments  of  the  court 
for  the  night,  by  the  officers  of  the  sheriff  having 

-diarge  of  them,  to  have  access  to  and  free  perosal 

-of  certain  newspapers  containing  reports  of  the  evi- 
dence from  day  to  day ;  and  that  the  last-mentioned 

'trial,  by  reason  of  the  matters  so  suggested,  was  not 
Bcecffding  to  law,  but  waa  irregular  and  void.  Tbi» 
sn^stion  was  followed  by  an  entry,  purporting  to 
he  an  order,  that,  for  the  cause  aforesaid,  the  judg- 

'  fnent  oq  the  said  verdict  be  vacated,  and  that  the 
sheriff  cause  a  jury  anew  to  coma  It  farther  appears 
hy  the  same  tNm»edings  above  referred  to  that  the 
onlj  affidavit  giving  judicial  knowledge  to  the 
supreme  court  of  the  alleged  irregularity  in  keep- 
ing the  jurors  was  Uiat  of  the  attorney  iot  the 

-prisoner,  who  deposed  "that  he  was  informed  by 
one  of  the  jurors  who  acted  on  the  said  trial,  and 
he  verily  believed,  that  after  they  had  been  em- 

^MUielled  to  try  the  said  case,  and  during  their 
oonflnement  at  the  hotel  (where  th^  wan  k^ 
during  adjounuuents^  and  befon  verdict,  the  jma 
were  idtowed  the  free  use  of  the  newspapers  of  the 
day  which  contained  repeats  of  the  aforesaid  trial  aa 
iar  as  it  had  gone,  in  one  of  which  newspapers  the 
heading  given  was  the  '  South-Creek MurdnCase.'" 
l^hese  are  Uw  prooeedinge  In  the  eonrts  below  to 
which  we  think  it  Deeesiaiy  to  advort  as  nlennt  to 
this  a|^l.  Upon  the  argument  in  this  court  the 

-question  has  been  whether  the  above-mentiyosied 
order  for  vacating  the  judgment  npon  the  verdict 
and  for  a  wntrv  de  novo  in  order  for  another  trial 
was  valid,  and  their  lordships  have  come  to  the  cm- 
elusion  that  the  aaawtr  shonid  beia  the  negative 
both  OD  the  ground  which  their  lordahna  relied  nea 
in  the  case  of  Meg.  v.  Bartrmi  (16  It.  T.  Reps 
752 ;  L.  Bepi  1,  P.  C,  520),  and  aUo«n  tlw  furtlwr 
groiudi  stated  below — 1st.  Their  lordshqis  consider 
that  the  preeent  case  is  in  aubetanoe  an  attenq>t,  fay 
the  excrdse  of  a  discretion,  to  grant  a  new  trial  on 
the  ground  that  the  coaviotioD  was  oonddered  to  be 
unairaafaetory  by  zsMon  of  eone  irrtgalaii^  in  the 
oonduct  of  the  trial.  In  Bartranff*  eaie  the  ixeegu- 
larity  was,  that  the  evidence  of  the  witnenea  waa 
cead  to  the  jury  from  the  notes  of  the  evidence  on 
a  former  triaL  Here  the  irregularity  was  in  so 
keeping  the  jury  during  the  course  of  the  trial,  aa 
that  the  jurymen  may  have  had  access  to  some 
newspapers  during  that  time  ;  but  the  law  ia  clear 
that  the  discretional  power  vested  in  certain  courts 
and  cases  to  grant  new  trials  does  not  extend  to  cases 
of  felony.  The  law  on  this  subject  was  decliured 
i^  their  lordships  in  that  case,  and  we  consider 
that  the  law  so  declared  goTerns  the  present  case. 
Each  of  these  cases  falls  within  the  ruU  that  no 
ferson  ought  to  be  put  in  peril  twice  on  the  same 
charge.  The  applicaUon  cS  the  rule  is  shown  ia 
detail  by  Blackburn,  J.,  in  JS.  v.  Winsor,  L.  Bep. 
i  Q.  B.  313;  14  L.  T.  Rep.  N.  S.  195,  who 
there  states,  "When  the  jury  have  been  brought 
together,  and  the  prisoner  has  been  given  in 
i^iaige,  and  the  tri^  has  commenced,  the  right 
-  eoursc.  If  praotioible,  is  that  the  jury  should  rive 
verdict  conviethtg  or  scqnitling  the  pri- 


soner. When  the  jury  have  onee  found  a  verdict 
of  conviction  or  acquittal,  the  matter  bu  become 
res  JiaHcaia,  and  after  that  there  can  be  no  fnrths 
trial."    He  further  ahows  that  a  venire  de  novo  ax 
the  same  indictment  would  be  erroneous,  and  a 
new  indictment  on  tiie  same  charge  would  be  de- 
feated by  a  plea    of  aufre/oii  acqnil  or  cemeL 
These  remarks  relate  to  a  verdict  returned  upon  t 
good  indictment  for  felony  before  a  competent 
tribunal.    Their  Lordships  cite  this  statement  of 
the  law  to  show  the  finality  of  a  verdict  upon  t 
diarge  of  felony  when  the  indictment  is  good,  and 
the  prisoner  has  been  given  in  charge  to  a  jniy, 
in  due  form  of  law  empanelled,  choeen,  and  nron, 
and  a  verdict  of  conviction  or  acqoltMl  has  been 
returned.  In  the  present  case,  if  the  prisoner  should 
have  been  tried  and  convicted  upon  the  venWt  de 
novo  ordered  to  issue  by  the  rule  hero  apijatWl 
against,  according  to  the  passage  just  cited,  a  jnte- 
ment  thereon  would  be  erroneous.    The  cam  u 
which  a  verdict  upon  a  charge  of  felony  has  Ilea 
held  to  be  a  nullity  and  a  ventre  de  row  awaided 
hare  not  been  classified  in  the  Digests;  there  sR 
cases  of  defect  of  jurisdiction  in  respect  of  time, 
place,  or  person— cases  of  verdicts  so  insuflld«ith 
expressed  or  so  ambiguous,  that  a  judgment  cam 
not  be  founded  thereon :  but  we  have  not  dis- 
covered any  valid  anthority  for  liolduig  a  verdict 
of  conviction  or  acquittal  in  a  case  of  fAaj  de> 
livered  by  a  competent  jury  before  a  competent 
tribunal  in  due  form  of  law  to  be  a  nullity  by 
reason  of  some  condnet  on  the  part  of  the  jntf 
wfaioh  the  coort  considers  uasata^aotoiy.  As  is 
the  two  tnppoaad  exceptions  to  this  rule  agsimt 
uewtrialiooaaoaof  Mony,  B.  w.  Sem/e,  17  Q.B. 
338,  waa  notiead  in  R.  t.  Btrlraitd,  and  the  othv 
case  of  A.      Foiifar  and  JohnaoM,  4  Bam.  *  Aid, 
was  ettplaiaed  to  be  no  -dedsion  in  the  courss  of  tlx 
afgnment  on  this  appeal.   Secondly,  the  Uribm 
gfonnds  for  flustalniDg  tlie  preeent  ^ipeal  bcforf 
HboK  expreaased  in  the  jodgnent  in  BrrtrasUCi  can 
zdnte  both  to  the  form  of  tb*  pweeeding  is  ftt 
Siqirenie  Cowt  vrtten  wrnddng  aiipeUate)arisdlo> 
tion  under  wUtb  the  role  a]n>ealed  against  wm 
granted,  and  also  to  the  sufficiency  of  the  evifcooi 
on  which  that  court  acted  in  grantiag  that  rote. 
Their  Lordslkipa  are  not  awwre  of  any  priaci|dB 
eittiar  of  tlie  law  of  Bogland  or  of  this  cokny  by 
vlrtM  wtaveof  tbe  Sapreme  Oewt,  rftting  m  ba&n 
in  term,  oenld  take  oogoiMnoe  as  a  court  of  appeal 
of  the  judgment  prononnoed  by  Fauoett,  J.  at  tlN 
session  of  oyer  and  termhier,  which  had  corae  to  M 
end  h^ore  the  aes^ea  in  banco  beg«n  ;  and  aldumA 
tfaevelotioB  crf  the  oo«rta  toeach  other  in  lespertw 
i^paUate  jvisdietian  hm  not  been  aaoertatned  tgr 
OS  wMi  pmcsaion,  atW,  whatercr  be  that  xdrtkn, 
we  find  no  form  of  mooeeAng  analogoaB  to  tttf 
which  is  required  by  we  common  law  in  precaediRgs 
when  the  aid  of  a  court  of  error  or  apfsst  it 
invoked,  hut  the  f<ma  ia  the  footn  adapted  to  aa 
application  to  the  discretion  of  the  court  tor  a  at* 
trial.   Then  as  to  the  sufficiency  of  the  evidence  of 
the  facte  on  whidi  the  conrt  acted  in  granting  me 
mle  appealed  ag^nst,  their  Lordridpa  do  not  nod 
any  strictly  legal  evidence  of  any  Uct ;  the^  nnd 
nothing  beyond  an  affidavit  of  mere  hearsay  infor- 
mation, obtained  from  a  person  who  had  been  on 
the  jury,  ljut  was  then  discharged  ;  and  this  infa' 
mstioo,  U  admitted  to  judtdal  notice  at  all,  ahowed 
possiUe  aeceea  to  newspepece,  witfiout  showing  tfast 
tiiey  contained  matter  whidi  tended  to  influence 
the  jury  improperly,  or  that  the  jury  ever  did,  mI| 
matter  of  fact,  rea!d  tiie  aewapapers.  There 
the  further  objection  that  the  si^rpoeed  infonniat 
had  been  one  of  th^ry  men,and  the  coorta  here  hate 
at  times  expresssed  a  rdnetaaee  whidi  we  censite 
B^ntaiy  against  receiving  /On  ■^EUXP  statsiB^ 
of  any  of  tbe  iisl^»Mib^^®ii>^<@Drt«iam 


Jan.  U.  Mm] 


THE  LAW  TIMES   itEf  Oi?ra.-ToL  xxl.  if.8.-603 


Phit.  Co.] 


Ddhaht  (app.)  V.  KBHirarr  (rcBp.) 


[CP. 


formed  a  jury,  ia  order  to  impeach  the  rerdict. 
Tbe  whole  oi  the  proceedinga  in  the  Sapreme 
Court  are  referred  to  the  Judicial  Committee,  and 
as  their  Lordahips  consider  that  the  rule  nui  for  a 
new  trialf  and  ue  rule  absolate  founded  thereon, 
wen  eadi  granted  on  insufficient  grounds,  both 
rolea  fidl  to  produce  any  eSectjand  the  coDTiction 
standi  unim^eached  thereby.   We  do  not  examine 
the  authoritiea  cited  for  the  respondent,  because 
none  of  them  appear  to  us  to  sanction  the  notion 
that  a  verdict,  even  in  a  dvil  case,  could  be  set  aside 
upon  an  imagination  of  some  wrong  without  any 
pnctf  of  reality.  The  suggestions  npon  which  verdicts 
faftve  been  so  set  aside  in  civil  cases  have  alleged 
tftversable  facts,  material  and  relevant,  to  show 
tbat  the  verdict  had  actually  resulted  from  improper 
iofloence,  and  we  refer  to  the  special  verdict  re- 
ported in  11  H.  4,  f.  17,  as  affording  an  example  of 
such  facta  as  would,  if  stated  in  a  anggeation  on  the 
record,  have  had  the  effect  of  setting  aside  the  ver- 
dict.  The  case  in  the  Tear  Book,  11  H,  4,  17,  we 
tfanslate  as  follows : — "  The  plaintiff  In  an  assize 
had  delivered  an  eacrowmcnt  [writing  to  be  used  in 
esse  of  need?]  to  a  jaryman  on  the  panell,  for  evi- 
dence of  his  matter ;  and  after  the  same  juror,  with 
others,  bad  been  sworn,  and  pat  into  a  hoase  to 
agree  on  their  verdict,  he  showed  the  writing  to  his 
companions,  and  the  officer  who  kept  the  enqnest 
■howed  this  matter  to  the  court,  through  which  the 
Jostices  took  the  writing  from  the  jurors,  and  took 
their  verdict ;  and  by  the  examining  ("  per  i'appo- 
■ails  "}  of  the  juron  the  time  of  tbe  delivery  of  the 
writing  was  inquired  into,  and  it  was  found  by 
the  jurors)  to  be  as  above  stated ;  and  as  tbe  verdict 
was  for  the  plaintiff,  now  he  prated  judgment. 
Gascoigne  and  Hull  said  that  the  jury,  after  tbat 
they  were  sworn,  ought  not  to  see  or  carry  with 
them  any  evidence,  except  that  which  was  deuvered 
to  them  by  the  coiut,  and  by  the  party  pat  in  court 
as  the  evidence  shown  ;  and  inasmnch  as  the^  did 
the  contrary,  the  plaintiff  ought  not  to  have  judg- 
ment."  This  case,  with  the  words  of  Gascoigne 
and  Hull,  has  been  frequently  referred  to  in  abridg- 
ments and  treatises  by  Bnx»e,  Rolle,  Hale,  Ylner, 
and  others  ;  bat  the  general  words  of  those  judges, 
as  well  as  of  judges  in  general,  are  to  be  limited  in 
some  degree  by  reference  to  the  facts  of  the  case  in 
reqteet  of  which  they  were  apoken,  and  the  issoe  of 
tboM  case  ia  not  altered  1^  transcnpUon.  We  take 
one  reference  to  this  case,  as  an  example,  from  Bro. 
Ab.  "Gen.  Issue,"  p.  8S.  thas:— "After  stating 
that  an  enqneat  must  not  take  evidence  privily,  he 
■ddfl,  '  fit  par  Gascoigne  et  Hall  s'ils  preignent 
eacrowe  extra  curiam  et  passent  pur  le  plaintiff,  si 
ceo  ^mtort  sur  examination  par  le  court,  ceo  eat 
canae  d'arrester  le  jugment:"'  (11  H.4, 17.)  So 
that  the  result  of  the  examination,  viz.,  that  the 
Terdict  was  not  "  according  to  the  evidence,"  but 
upon  evidence  taken  out  of  court,  from  one  party 
without  the  assent  of  the  other,  appeared  by  the 
finding  of  tiie  jury,  and  was  upon  the  record,  as 
Brocdra  understaods  tbe  case,  or  the  judgment 
could  not  have  been  arrested.  Tbe  special  verdict 
here  reported  may  be  contrasted  with  the  sugges- 
tion in  the  present  case.   In  the  case  11  H.  i,  17, 
the  court  which  had  jarisdiction  both  to  try  the  suit 
and  to  arrest  Ae  judgment  ascertained  the  fact  of 
the  misconduct  of  the  plaint  by  examining  the 
jorOTs,  while  acting  as  jurors,  and  by  their  verdict. 
Judicial  kuowledge  from  this  source  is  in  contrast 
with  the  affidavit  above  described.   Also  the  inte- 
rest of  a  plaintiff  as  a  par^  may  be  contrasted  with 
the  suppMed  interest  of  the  Queen  (referred  to  in 
tbe  judgment  of  the  Chief  Justice  in  the  court  (elow) 
in  an  indietmoit  in  whieh,  although  it  runs  In  her 
name,  she  has  no  Interest  beyond  that  of  truth  and 
tight.  Nutiier  is  tiw  sheriff  her  agent,  as  also  there 
■D^eated;  he  cmanatee  bam  m  people,  and  is 


neither  appointed  by,  nor  can  be  dismissed  by,  nac 
is  he  paid  by,  the  Queen ;  farthermore,  the  mere 
omission  of  his  bailiffs  to  clear  a  room  in  an  inn 
where  jurors  are  confined,  of  the  newspapers  coming 
there  br  the  course  of  tbe  inn,  is  in  contrast  wim 
the  culpable  craft  of  the  plaintiff  who  prepared  a 
statement  of  hia  case,  ana  sought  out  a  juryman 
into  whom  be  probably  infused  a  prejudice  in  his 
favour,  and  so  influenced  the  verdict.  In  conclI^-- 
sion,  Uieir  Lordships  desire  to  add  that  they  are 
sensible  of  the  Importance  of  guarding  the  channels 
for  information  throngh  which  the  minds  of  the 
juiy  are  led  to  their  verdict,  and  concur  with  the 
learned  judges  of  the  court  below  in  their  zeal  for- 
the  prevention  of  any  such  misconduct  in  future ; 
but  they  tliink  that  the  court  was  wrong  iu  granting 
a  new  trial  as  a  remedy  for  this  miscoiidact,  and 
that  the  mischief  would  be  greater  if  uncertainty 
was  introduced  respecting  the  coarse  to  be  punned 
lu  administering  the  law  xelating  to  charges  of 
felony.  If  irregularity  ooeun  in  the  conduct  of  a 
trial  not  constituting  a  ground  for  treating  the 
verdict  as  a  nullity,  the  remedy  to  prevent  a  failure  ' 
of  justice  ia  by  application  to  the  authority  witb> 
whom  rests  the  discretion  eltiier  of  executing  tbe- 
law  or  commuting  the  sentence.  As*  there  was,  in 
the  opinion  of  the  court  below,  irregalarity  in  the 
trial  of  the  respondent  safficient  to  vacate  tbe  judg- 
ment,  their  Lordriiips  have  no  doubt  that,  npmi 
proper  application  on  behalf  of  tbe  respondnt, 
which  they  recommend  to  be  made,  such  wright 
wilt  be  give  to  theee  remarks  as  they  may  appear 
to  deserve.  But,  as  between  the  appellant  and 
respcmdent,  tikeir  Lordshii«  will  advise  her  Majesty 
that  tbe  appeal  should  be  suttaiDed  without  costa, 
and  that  the  order  for  a  new  trial  should  be  revised. 

Jadgmmit  nvvmL 

Agents  for  the  i^ipdlaati  Ofmrson,  iWtiqr,  Daiijf, 
and  iW&cy. 

Agent!  tat  the  respondent,  SoSeitv  to  Um  ZVvawrsk 
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BvKtsdhr  IL  W.  IfeirsHja.  nd  H.  H.  HoBma>. 
Xupi..  BsiiteteiMtXiaw. 

Scaarioj/t  Nov.  20. 

KBOISTUnOV  AmtM* 

DuRiHT  (app.)  V,  Kmnma  (reip.) 

jPar/uuMSBf— JSorovpA  volt—Corporalioiit  aeeigMftM  hf 
mmber  of—Oeet^atun  aaomerorimmt-'i  19^0114^. 
c.  46,  a.  27. 

In  I7S4  T.  kfi  ccrfota  rtal  and  peramaJ  property  t<r 
Irastoss  md  i\eir  ktin  m  trust  to  make  an  annual 
aVotataiee  ent  of  tAe  proceed*  thereof  to  each  one  of 
eeven  patone.  Tkeae  persons  were  to  be  disabled  or 
tuptramaiated  lieutenants  of  the  Royal  Navy;  ikeg 
were  to  be  appointed  in  a  certain  prescribed  manner  to 
reesnw  (Au  aUoieaiiea,  and  as  a  vaeanqf  oeaurtd  in 
their  number  it  was  ft>  be  filled  vp  in  the  same  nunttur. 
T.  eiaretsed  it  as  his  wish  that  these  seven  persons 
should  be  incorporated,  and  that  power  to  hold  lands 
should  be  given  to  such  corporation  ;  also  that  they 
sAotild  Aoeil  together  in  one  Mnse  to  be  provided  for 
that  purpose,  Uoe  in  a  colUgiate  manner^  dine  at  one 
tabie,  easjaem  to  esr&ria  nOss^  a»d  be  in  tttbordimtiaik 
to  certain  visitort. 

In  179S  these  seven  persons  were  incoiporattd^  a  regal 
Aarter,  and  the  charter  was  Jrmned  with  a  mew  to 
give  ^ee(  to  the  abo»e-mentioned~^ishes  oj.  T. 
Certain  lands  that  had b^i^m^ igT^^Qimk^ 
toert  then  vested  in  fee  name  in  tus  eorp@mai. 


eOA^YAUXUVB -REPOTS,    THE  LAV  TDlEfl. 


a  P.] 


DoKAKT  (app.)  V.  Kmweit  (te«p.) 


[a  P. 


Aiwng  others  there  tea*  a  piece  of  ground  in  the 
lorough  of  W.,  on  wfttci  mu  erected  a  range  oj 
h*Udinge  tohick  went  6y  the  name  o/  T.  coikq*^  and 
which  formed  tevea  teparaU  dwdluig-iwiaie  and  a 
mest-housetntkofficeMattMhed:  tkerewae  acMonnade 
m  frmt  qf  the  ^meetj  and  a  moff  lawn  wo&^t" 
wuk  a  gate  opening  on  to  a  pubUe  Ughwinf.  Thu 
kidldiag  had  been  erected  with  a  view  to  earrjfing  out 
tlU  oAoM  meiUioned  wiehee  of  T. 

2n  1867  K.  vae  dulg  appointed  to  fUa  vacancy  in  thit 
torporatioOt  and  bw  ttrtne  of  that  t^^ntnunt  he  went 
into  oeeupation  of  one  of  the  above-mentioned  eeoen 
JweUtng-hotuee^  ickicA  he  dioee  iritA  the  centait  of  the 
governor.  Be  AeU  ihie  honm  for  hie  Ufe  eubfect  to 
Jde  bdng  caeBed  Jbr  eertaiu  taaata.  He  wea  Mpa- 
^'Otefyratedlother^o/  tkepoerinreepeetof  thit 
Junae,  while  the  corporation  was  rated  in  reluct  of  the 
meMt-koueeand  the  garden.  Be  had  fuJfiUed  all  con- 
<Ktione  at  Ut  length  <if  retidenee  and  pajpneni  ofratee: 

BeU,  that  he  did  not  oecnpgUdthoaaeatowneror  txnant 
wAAin  (At  mMning  of  2  WiU.  i,  c.  46,  ju  27. 

AmoA  Irgm  ths  iwridog  binlrter  lor  Nev 

At  a  court  held  oa  Satoidaj,  28rd  Oct,  1869, 
b^ore  the  barrbter  Hipointed  to  reria*  the  liaU  of 
vot^  for  the  boroagh  of  Nev  Whidaor,  Boijaima 
Chandler  Dnrank  dulr  objected  to  the  name  of 
Edward  Keonett,  hereuiaf  ter  called  the  retpoodent, 
bdng  retained  on  the  bouMhoIden'  list  of  Totera  for 
the  parish  of  New  WindiM',  intfae  aaid  boroagh. 

Thedeacriptioaof  the  re^ondut  on  tbaUstvaa 
«■  f ollowi ;— 


Khm. 

Flaoeof 

Mfttan  ot  qnali- 
flcatifMi. 

atnat  whan  pio« 
P«rtr  ia  ritnate. 

Bdwaid. 

CoUage. 

Honw. 

Traven  Otdle^e. 

The  respondent  occupied  during  the  quatifTing 
Mriod  one  of  Beren  booses  known  as  Trarers'  Col- 
lie, each  of  which  was  numbered  and  separately 
rated  to  the  poor-rate,  and  he  had  paid  all  poor-rates 
that  had  become  payable  by  him  in  respect  of  the 
Mid  pnmisee. 

The  rerooodent  wai  one  irf  the  senn  Daral 
knights  of  Windsor,  who  were  incorporated  by 
Boyal  Charter,  beariiw  date  28rd  June,  in  the  88ui 
jear  of  the  reign  of  King  George  the  Third,  by  the 
name  of  "  The  Poor  Knights  fA  ^nndm,"  of  the 
fonodation  of  Samnel  Ttarers,  Esq. 

By  Stat.  24  ft  26  Viek  c.  116,  a.  4,  it  was  enacted 
4iiat "  the  said  poor  knights  shall  henceforth  be  styled 
Vaval  Knights."  By  the  said  charter  (which  may  be 
referred  to  as  if  it  were  part  of  this  case),  after  re- 
•citing  that  Samuel  TrsTers,  Esq.,  deceased,  by  his 
last  will  and  testament,  in  writing,  dated  16th 
July,  1724,  gare,  deTised,  and  bequeathed  all 
liis  teal  and  personal  estate  nnto  his  executors  and 
their  heirs,  upon  trust,  out  of  the  rents  and  pro- 
-flts,  to  settle  an  annuity  or  yearly  snm  of  fiOZ,  to 
Im  pud  to  each  and  erery  one  of  serea  gentlemen 
«o  be  added  to  the  then  eighteen  Poor  Knights  of 
Windsor,  the  said  annuities  to  be  charged  upon  an 
«state  of  600/.  per  annum,  to  be  pnrchased  and  set 
4|sart  ha  that  purpose,  in  the  coanty  of  Essex,  aod 
that  the  said  testator  humbly  prayed  that  the  said 
aeven  gentlemen  mi^ht  be  incorporated  by  charter 
with  a  clause  enabling  them  to  purdiase  and  hol< 
lands  in  mortmain,  and  that  a  building,  the  charges 
tiiereof  to  be  d^nyed  out  of  his  pmonal  estate^ 
mi^t  be  erected  or  purchased  In  or  near  the  Castle 
•of  Windsor  for  a  habitation  for  the  said  seren 
gentlemen,  who  were  to  be  superannuated  or  disabled 
iientenanuof  English  men-of-war;  but  the  repairs 
were  to  be  in  the  first  place  paid  out  of  the  said 
 «atate  of  SOOf.  per  annum,  and  then  12^  per  annum 


to  be  applied  to  the  govenior  w  senior  of  the  seren, 
and  the  remainder  to  be  equally  divided  between 
him  and  the  other  six;  and  that  the  said  testator 
desired  that  the  seven  gentlemen  so  to  be  incor- 
lonted  mig^t  be  single  men  wittiout  chiloren, 
oclined  to  lead  a  rirtuous,  studious,  and  derout 
life,  to  be  removed  if  they  should  give  occasion  fa 
scandal:  and  that  the  sud  testator  declired  hii 
mind  to  bo  that  th^  should  Ure 
manner,  in  order  whereonto  he  would  hare  m.  t 
year  deducted  out  of  thdr  sereral  aUowaoca  to 
ceep  a  constant  Uble;  and  that  the  said  teitstot 
appointed  the  chief  GoTernor  of  Windsor  Csitle, 
the  Dean  of  Windsor,  and  the  Prorost  of  Etoa 
College  to   be  Tisitors,  with  power  for  them, 
or  any  two  of  them,  to  act,  and  that  as  of  tea  u 
any  Tacautqr  should  happen,  the   said  tertatot 
desired  they  might  be  thus  supplied :  the  Gm.- 
ndssioners  of  the  Eoyal  Navy  to  choose  thiea 
lieutenants  for  each  vacancy,  out  of  which  tu 
Lord  High  Admiral,  or  the  Commissioners  of  tU 
Admiralty  for  the  time  being,  to  choose  t*<V«M 
the  King's  Majesty  to  nominate  one  of  them,  am 
that  by  au  order  ot  theCoortof  Chancery,  besnng 
date  the  26th  July  1793,  in  a  certain  cause  pending 
in  the  said  court,  proposals  for  setting  »P»rt*P^ 
of  the  said  testativ's  estates  in  the  county  of  ukz 
Ux  the  purpose  of  making  a  provision  for  the  sup- 
port and  maintenance  of  the  said  seven  genU«wa 
to  be  added  to  the  eighteen  poorknighto  of  Wndw, 
Instead  of  purchasing  an  estate  for  that  po^i 
and  also  the  purchasing  a  piece  of  ground  at  Wisdio 
wherein  to  erect  a  habitation  for  the  said  serai 
gentlemen,  and  the  erecting  such  new  buiUlii£ 
thereon  would  be  a  proper  execution  of  the  tnitt 
and  dizections  in  the  testator's  will  respecting  tts 
same ;  the  seven  persons  tiierda  named  wd  tbar 
successors,  to  be  elected  and  nominated  in  uw 
manner  prescribed  in  and  by  the  last  wiU  and  terts- 
ment  the  said  Samuel  Trarers,  were  constitntol  one 
body  corporate  and  politic  by  the  name  of  IM 
DOor  knights  of  Windsor  of  the  foundatiou  ol 


poor  — o —  „    -- 

Samnel  Travers,  Esq..  "and  that  name  were  » 
have  a  perpetual  succesdon  and  *  oommonseal  wita 
capacity  to  receive  ,and  hold  for  the  ends  and  pM^ 
poses  <A  their  institution  the  land  or  gionnd  to  » 
purchased  for  the  purpose  of  erecting  a  hoaie  w 
building  ior  thdr  habitation,  and  that  the  hoMSW 
building  to  be  erected  thereon,  as  well  as  the  Isnoj 
tenements,  and  hereditamenU,  in  the  coti°^J°' 
EBse:iL  to  be  appropriated  and  aet  apart  oi»^«J 
direction  of  the  Court  of  Chancery  for  their 
and  maintenance  in  such  manner  and  und«  sM 
subject  to  such  conditions,  restrictions,  and  rcgutfr 
tions  as  the  Court  of  Chancery  should  direct.  We 
charter  further  orduned  that  there  should  be  * 
governor  of  the  said  corporation,  vix,  the  seoiOT" 
the  lieutenants,  members  of  the  corporation,  accord- 
ing to  their  rank  in  the  Royal  Navy,  and  that  t» 
Chief  Governor  of  Windsor  Castie,  tiie  Dean 
Windsor,  uid  the  provost  of  Eton  College  for  "S 
time  being,  or  any  two  of  them,  should  be  vmtocs 
of  tiie  said  corporation,  and  that  the  said  s^tt 
knights  and  their  successors  should  obs^e  ma 
obey  the  rules,  orders,  and  regulations  theraaanR 
contained,  and  such  further  rules,  orders,  and  nr^ 
lations  as  the  king,  his  heirs  or  successors,  slioaH 
at  any  future  time  make  for  the  better  govenuMW 
of  the  said  knights,  or  the  better  carrying  the  id» 
tions  of  the  founder  into  execution,  and  as  the  Cow* 
of  Chancery  should  also  make  or  declare  in  nW 
anoe  of  the  will  of  the  s^d  Samudl  Travers. 

The  cJiartor  further  ordained  that  tiie  said  ictbo 
knights  and  their  successors  should  lead  virtoMSi 
studious,  and  devout  lives,  and  should  daily 
divine  service  in  the  chapel  in  Windsor  Ca*l^  »■ 
should  live  tt^ethcr  in  a  collegiate 
,  house  or  building  to  be  erected  for^^ieir  nsawwi 


Jia.ll,  WBl] 
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and  teep  tb^  taUe  together  in  their  common  hill, 
•nd  that  meh  table  ihoold  be  prorided  out  of  their 
commoo  stock  or  puree ;  and  that  they  ■bould  not 
go  awar  from  and  leare  their  eaid  house,  and 
absent  ttienudvea  therefrom  for  more  than  ten  days 
In  anj  one  Tear  wtthont  a  lieenoe  flrat  obtained  fw 
that  pnipoM  from  the  sM  -nAion  upon  reaaonaUe 
CtBie^  and  that  daring  their  residence  at  their  taid 
boose  they  Oumli  not  lie  ont  of  their  reapectiTe 
apartmenU,  nor  haunt  the  town,  the  alehoaaei,  or 
tarenu ;  and  that  the  gOTemor  of  the  said  aeven 
knights  for  the  time  bdng  riunild  hare  the  care  and 
cnimy  of  their  oommon  aeal,  and  that  the  other 
dwold  be  obedient  to  the  gomnor,  and  all  the  aeren 
shoald  he  obedient  to  the  ivd  idsitors  in  the  obeer- 
Tince  of  the  roles,  orders,  and  regulations  theredn 
contained,  and  of  all  others  which  the  king,  his 
heirs^  and  enccessors,  abonld  thereafter  make  for 
tiwir  ocderly  bebaTionr  and  goTemment. 

The  charter  farther  wdained  that  the  iald 
vMtore  ihonM  once  in  erery  year  anM^nt  a  day 
and  honr  at  which  the  aidd  seren  knights  and  the& 
snccessora  should  be  warned  to  be  present,  and 
ihonld  cause  the  rules,  orders,  and  regulations  to 
be  read  to  them,  and  that  if  any  of  them  should 
n^lect  to  attend,  not  haring  leare  of  absence  from 
the  said  Tiaitors,  or  should  offend  against  the  eald 
rvles,  orders,  and  regulations,  it  dioidd  be  lawful 
t<xe  the  said  risitors  to  impose  a  reasonable  flne  or 
penalty ;  and  in  case  the  offence  should  seem  to 
reqaire  sach  punishment,  it  should  be  lawful  for 
tbem  to  give  a  solemn  warning  to  the  offender  not 
to  offend  again  in  the  like  manner;  and  he  that 
Aoold  hawe  been  twice  so  warned  shonM,  npon  On 
tUid  ofltece,  be  expelled  or  ranoved  by  the  said 
▼in tort ;  smd  that  if  any  knight  should  refoM  or 
neglect  to  pay  any  floe  or  penalty,  he  should  be 
liable  to  be  expelled  or  remored  by  the  sud  risitors. 
Aod  that  the  said  visitors  should  also  have  fall 
power  to  expel  m  remove  any  of  the  tidd  seven 
knights  and  Uieir  eoooeseara,  who  sboold  many  or 
give  oocaJdon  for  scandal,  or  who  might  l>e  con- 
Ticted  of  felony  or  any  notalde  crime ;  and  that  the 
Mid  seven  knights  and  their  aucoessora  shoald, 
befwv  they  were  let  into  poasnssion  of  the  apart- 
ments to  be  erected  for  Uiem,  take  thdr  oaths  that, 
daring  the  Ume  of  their  conUnning  such  knights, 
they  would  observe,  conform  to,  and  keep  idl  the 
nles,  orders,  and  regulations  contained  in  those 
iwesents,  and  such  other  rules,  orders,  and  regula- 
tions as  shoald  thereafter  be  made  as  aforesaid. 

By  indenture  of  bargain  and  sale  bearing  date 
the  26th  June  1799  (approved  by  the  master  and 
entolled  in  the  Court  of  Chancery),  Henry  Emlyn 
conveyed  a  messuage  or  tenement  with  the  garden 
and  groand  thereunto  belonging  situate  in  Datchet- 
lane,  near  Windsor  Castle,  in  the  parish  of  New 
Windsor,  to  the  said  poor  knig^its  and  their  buc- 
cessors  for  the  ends  and  purposes  of  their  institution, 
'*nd  subject  to  such  orders  and  r^irulations  as  the 
Hid  Court  of  Chancery  should  from  Ume  to  time 
make  concerning  the  same. 

The  college,  which  was  erected  on  the  ground  so 
conveyed,  consists  of  a  range  of  buildings  forming 
seven  dwelling-bouses,  containing  three  apartments 
each,  viz.,  kitchen,  sitting,  and  bedroom,  and  a 
mess-bouse  with  kitchens  and  other  offices  at  the 
back.  There  is  a  colonnade  in  front  of  the  houses, 
andamtall  lawn  waUed  in  with  a  gate  opening  into 
Datdiet-laoe,  now  called  Datchet-road. 

The  nKs»*hoase  is  separately  rated  to  the  poor- 
nte,  and  the  rates  payable  in  respect  of  it  are  paid 
oat  of  the  common  fund  of  the  college.  Each 
knigbt  keeps  the  hoose  which  he  occupies  in  repair. 

In  the  year  1867  the  respondent  was  appointed  by 
'pysl  wanraot  to  supply  a  vacancy,  aod  by  virtue  of 
that  appointment,  he  went  into  occupation  of  a 
Taeant  house  hi  the  said  college  which  he  dmee. 


with  the  consent  of  die  governor.  Thitia  tbebooie 
which  he  now  oooiqdea,  and  he  hoMa  it  for  hia  Ufe 
subject  to  his  being  expdied  or  removed  for  any  of 
the  causes  above  stated. 

The  respondent  claimed  to  have  his  name  retained 
upon  the  mSA  Ust  on  the  gnnud  that  be  was  the  ia- 
haUtant  ooonplar  as  owner  of  the  said  bouse,  and 
relied  on  Fryer  (app.)  r.  Bodenham  (resp.),  19  L.  T. 
Bep.  N.  &  645 ;  88  L.  J.  186,  C.  P. ;  L.  Bep.  4 
0.  P.  \S6.  It  was  ob^ted  that  the  ownership  of 
the  said  house  was  in  the  corporation  aggregate, 
and  not  in  each  member  of  it  acMrately,  and  3ea^ 
(m),  ▼•  AarMS  (mX  6  CB^K.  &,  888 ;  27 
L.  J.50,C.F.  waadted. 

The  reviaioB  baniater  held  that  the  respondoit 
waa  the  inhaUtaot  ooaqpler  <rf  the  sud  boose  aa 
owner,  and  retained  his  name  on  the  said  list. 

If  the  CO  art  ehoold  be  of  opiaion  that  the  respon- 
dent wai  dw  inhabitant  oocniner  of  the  s^d  hcmie 
aa  owner,  fall  name  was  to  be  retalnedf  otherwle^ 
hia  name  was  to  be  expunged. 

S.  Jama,  Q.C.  for  the  mqprilant,— The  respw- 
dent  U  not  owner  of  these  premisea  at  all,  and 
does  not  occupy  peraonally.  Hia  occupation  is  merely 
the  occupation  of  the  corporation  aggregate.  He 
ooeo^ta  eoldy  l^^  virtue  oi  Ua  being  a  member  of 
such  a  corporation.  The  claim  was  tbiat  he  occupied 
as  either  owner  or  tenant.  It  is  dear  that  he  could 
not  be  said  to  occupy  aa  tenant;  the  oiriy  qoeetlon 
then  is  whether  he  ooco^es  as  owner.  The  case  of 
FV^T.BodeH&am,L.Jtep.i,C.F.629;  I9L.T.Rep. 
N.  S.  645,  on  the  authority  of  wtiich  this  question 
waa  decided  by  tiw  reviling  barrister,  has  nothing 
u  all  to  do  witii  thia  eaae.  This  case  falla  within 
i/Mtl  y.  Hm/nea,  27  L.  J.  60.  C.  P.  [Banrr,  J^Bat 
why  need  he  be  actually  either  owner  or  tenant  7  Is 
it  not  sufficient  that  he  occupies  as  if  owner  or 
tenant  ?]  Even  if  he  has  an  estate  in  this  house 
other  tbao  that  which  he  baa  as  a  member  of  a  cor- 
poratioo,  he  has  no  tight  to  a  vote.  Here  there  is 
no  contract  between  him  and  the  corporation,  aod 
bepaye  no  rrot  The  respondent  holda  so  long  only 
as  he  obeys  the  rules  which  the  king  or  his  miccee- 
sors  may  lay  down.  Be  dted 

HeartUty  r.  BmJu,  28  L.  J.  144,  CP. ;  £.  &  G.  219  ; 

Br^eujtUrr  v.  Ihtrant  31  L.  J.  46,  C.  P. ;  K.&  Q, 

Fryer't.  BodanAam.,  38  L.  J.  185,  a  P. ;  19  L.  T. 

Bep.  N.8.645t  L.  Bep.  4  C.  P.  529  ; 
Daviet  v.  Waddinaton.  7  M.  ft  O.  87:  14  L.  J. 

N.  S.  45,  C.  P. 
Simpson  v.  Willnnum,  7  M.  *  Q.  50 ;  14  L.  J., 

N.  S..49,  C.  P. ;  1  Lntw.  168; 
Bobort*  V.  Percittol,  34  L.  J.  84,  C.  P. 

H.  Maitkemt,  Q.  C.  fw  the  respondent — It  is  a 
fallal^  to'  aaenme  that  a  man  most  be  actually 
owner  <x  tenant  in  «der  to  claim  the  franchise ; 
the  words  "as  owner  or  tenant**  are  merely  de- 
scriptive of  the  nature  of  the  occupation.  If  a 
man  occupied  a  house  in  tb.e  character  of  owner, 
without  any  title  at  all,  that  would  be  sufficient 
to  give  him  a  right  to  a  borough  vote.  The  naval 
knighte  have  not  the  legal  eatate,  it  is  true ;  bat 
Ibey  liave  an  equitable  estate  for  life  in  thdr 
hoaset.  [Bovill,  C.  J. — All  the  cases  in  wtiich 
members  of  a  corporation  have  been  held  to  have 
no  title  to  a  vote  are  those  in  which  no  trust  is 
imposed  on  the  corporation  for  their  benefit.  But 
when  a  troet  is  imposed  on  a  corporation  to  demise 
its  property  to  its  members,  the  members  then  have 
a  right  to  a  vote.  Still,  in  order  to  succeed,  you 
must  either  distingideh  the  present  case  from  Btalh 
V.  Hm/iut  (uAt  or  else  say  that  that  case  has 
been  overruled.]  The  distinction  between  that  case 
and  the  present  is  that  there  the  occupation  was 
procarioas,  while  here  it  is  not.^  Tbe0coap«tleois,dif- 
lerent  in  pinlnt  of  fact  [Bonix,  C.  J.— I  aee-ibat 
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c.  p.] 

bjr  the  rnles  the  knighta  ue  to  be  obedient  to  tbe 
TiiltoiK  What,  then,  ia  thereto  prsTentthe  vteitan 
from  nuking  a  rule  making  all  tbe  kaighti  change 
rooms  ?]  The  occupation  here  U  not  precariooa,  but 
permanent,  thongh  according  to  rnles :  (fiauoa  t. 
Biirfea,  12C.B^N.S.347;  2Latv.226  ;  22  L.  J. 
88t  C.  P.)  We  moflt  get  rid  (rf  tbs  notion  that 
it  ii  impossible  for  a  corporator,  qua  corporator,  to 
hare  a  rote.  It  is  true  I  baTa  not  found  my  case 
in  which  a  member  of  a  corporation  baa  been  allowed 
a  TOte  qua  member,  but  Daciu  r,  Wadioigtat  (»6i 
mp.)  is  Tcry  near.  It  is  not  nccossaiy  for  a  bonn^;fa 
TOte  that  a  man  shoald  have  eren  an  eqaitable 
estate ;  mere  occnpation  is  safflcient :  (Rogers  on 
Elect.,  10th  edit,  p.  60.  noteO  [Botill,  C.  J.— I 
thought  that  in  Haberta  t.  PBrcival  (ubi  »/>.)  >t  wa* 
admitted  on  all  hands  that  a  member  of  a  corpora- 
tion aa  nidi  had  no  right  to  a  rote.]  The  qneatioB 
there  was  whether  the  eleemoajiiiTj  eharaotu  of 
the  occa|tation  did  not  disentitle.  [BaBTT,  J.— How 
do  joa  difltiDgniah  this  case  from  Swtia/  r.  Sanka 
{uln  gup.')  ?}  There  there  was  no  flndiog  of  a  per- 
manoit  tennre.  The  obedience  exacted  from  the 
knights  was  general  and  unqualified,  whereat  here 
it  is  limited  to  the  rules.   He  cited  alio 

Bcu»t«r  T.  Brown,  7  M.  ft  0.  VtBt 

Bligh  T.  Brmt,  2  T.  *  C.  268 ; 

BeiiMtt  T.  .Bldin.  15  C.  B.,  SL^filS;  88L.X 
63.  C.  P. ; 

Sob«rta  V.  Percival  {ubi  sup.) , 

Simpson  t.  Wilkinaon  (uin  aup.) ; 

MeathY.  Hayjiet  (ubi  mp.). 

B.  Jamut  Q.C.  In  reply. — All  the  authorities  show 
that  a  member  of  a  cofporatioo,  as  such,  cannot 
claim  a  rote  in  respect  tA  the  corporate  property : 

Vin.  Ab.,  tit.  "  Corporation  ;" 

Herwood's  Connty  Kleotion,  2nd  edit.,  p.  115 ; 

A  Beeolataon  of  the  House  of  Comnume,  a.d.  1924, 
p.  796  of  the  first  Journal  of  the  Houae; 

TAaj  on  Eleotioas,  968; 

Aelam.d,  t.  Lewit,  80  L.  J.  31,  0.  P. ; 

BobtrU  T.  PtreivaL  (ufrt  tvp.) 
Kort  it  ii  contended  that,  eTen  if  that  propoaiUen 
caoDot  be  maintained,  still  here  a  wcond  eatate  has 
been  created,  in  respect  of  which  Bfr.  Keonett  can 
claim  a  vote.  But  is  it  metended  that  he  could 
go  to  a  court  of  eqni^  and  compel  the  gOTomor  to 
allow  him  to  remain  in  a  particular  house.  He  has 
a  right  to  occupy  one  of  the  seven  houses,  but  no 
right  to  any  particular  house.  [WiLLxa,  J.— The 
question  here  is  whether  tbe  corporation  hai  created 
a  disUnct  estate  in  tbe  corporatcur.] 

Botill,  C.  J.— The  question  for  us  to  decide  is, 
whether  tbe  claimant,  Mr.  Kennett,  is  entitled,  as 
the  occupier  of  a  house  which  he  occupiea  eiUier 
as  owner  or  tenant,  to  a  vote  tttt  the  bmough  of 
New  Wiodaor.  It  was  contended  on  his  behalf 
beftne  tbe  revising  barrister,  tJiat  the  case  fell 
vithin  the  principle  of  tbe  case  of  Fryarr.  BodaAam 
(ubi  ran.),  while  on  the  other  baud  it  was  objected 
that  the  case  of  HtaA  j.  Haynta,  27  L.  J.  50,  C.  P., 
waa  decisive  against  tbe  claim.  With  regard  to  the 
cases  cited  oi  behalf  of  the  respondent  befora  the 
revWng  barrister,  I  may  remark  that  in  neither  of 
them  was  the  claimant  a  member  of  a  corporate 
body.  In  each  case,  there  waa  an  independent  body 
of  trustees  who  held  for  the  bedesmen  in  tbe  one 
ease  and  the  brethren  in  the  other.  In  those  cases, 
the  facts  which  raised  that  state  of  things  were  ejr- 
pessly  found.  Tbe  present  cas^  however,  is  one 
in  which  thae  is  a  ccaporaticm  aggregate  of  whidi 
tbe  claimant  is  a  member.  The  corporation  is  one 
in  the  nature  of  a  collegiate  estabUshment  of  an 
elmnosynary  character,  where  certain  property  is 
held  1^  the  corporation  for  tbe  purposes  of  tbe  cor- 
pontkHi  and  for  the  benefit  of  its  members.  The 
original  conatUutioa  of  the  charity  contemplated 
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tbe  occupation  of  one  house  fat  the  gmenl  beatf  t 
of  the  members.  Subsequently,  however,  tbe  in- 
stitntaoo  was  incorporated,  and  the  corpontiOB 
purchased  a  range  of  buUdii^  forming  semd 
houses,  which  houses  were  assigned  to  tiie  differoit 
memba^  one  to  each.  Tbe  houses  were  thus  assigaed 
merely  for  the  more  convenient  enjoyment  of 
the  property  by  tbe  members  of  the  cwporate  body. 
There  is  no  instance  where  the  individual  mwibtil 
of  a  corporation  have  been  held  entitled  to  a  vote 
in  respect  (rf  the  pnqmty  of  tho  cc»poratten  that 
may  be  held  by  them.  From  the  eailiest  times  we 
find  decisions  of  the  House  of  Commons  against 
Bttdi  a  claim.  It  is  paf  ectly  true,  as  Mr.  HaUhews 
has  contended,  that  the  precise  pmnt  before  the 
court  did  not  then  arise,  as  in  those  cases  the  claim 
was  to  a  vote  for  the  county,  and  not  to  a  bwoagh 
vote.  Still  the  general  principle  is  distinct  enou^ 
In  earlier  times  a  higher  qualmcaticm  was  reqww 
for  a  oounty  vote  than  is  now  necessaiy;  still  thoai 
cases  must  be  regarded,  because  tbe  question  ws^ 
equally  then  as  now,  whether  the  claimant  was  in 
occnpation  of  the  land  as  «ther  owner  or  tenast. 
And  in  all  cases  where  be  was  held  to  be  the  owner, 
the  only  test  was  the  value  of  the  lands  so  hekL 
Thas  in  earlier  cases  relating  to  a  dean  and  chapter, 
it  was  held  that  the  dean  waa  not  entitled  to  a  vots 
for  his  boose,  because  it  waa  a  part  of  tiie  estate  of 
the  corporation,  and  this  notion  baa  prevailed  in  die 
later  cases.  There  are  other  eases  of  a  rimilsr  cha- 
racter when  the  membera  of  a  oorpotation  holding 
corporate  property  were  held  not  entitled  to  a  vote. 
The  latest  case  decided  on  tills  point  was  the  eass 
of  Btath  V.  Haynea  {vbi  mp.)  In  that  ease  Ae 
brethren  were  incorporated ;  tiiey  had  separate  ren- 
dencea  and  ezcluaire  occnpation  of  tbe  propotj 
assigned  to  them.  Still  they  were  held  to  be  not 
entitled  to  a  vote,  in  acoordaoce  with  the  pferioas 
dedtions.  The  ownership  of  tbe  pn^erty  was  bdl 
to  be  in  the  cotpor^wi,  and  not  ia  the  membm. 
This  and  that  indlvidaal  member  was  not  contidered 
to  occupy  either  as  owner  or  tenant,  but  his  oocs- 
pation  was  the  occupation  of  the  corporatioa  in  the 
person  of  ite  memben.  The  law  was  cleariy  laid 
down  in  that  cas^  and  the  ^esent  case  has  not 
been  distinguished  from  it.  That  tins  case  is  stitt 
law  is  shown  ^  the  more  recent-dedrion  in  tbeeaas 
of  Robtrta  v.  Percival,  84  L.  J.  84,  C.  P^  the  case  of 
the  bedesmen  of  Lord  Borldgh's  HospitaL  In 
1644,  it  bad  been  decided  that  they  were  entitled 
to  a  vote.  Between  that  time,  however,  and  1864 
certain  transactions  took  i^ace,  on  which  it  was 
contoided  that,  assomiog  the  legal  <»igin  of  tilie 
foandati<Hi,  if  the  didmants  had  any  esute  it  was 
only  as  memben  oi  a  corporation  aggr^te,  and 
that  these  very  transactions  led  to  this  conclusion. 
These  freeh  facts  were  laid  ^before  the  revising 
barrister,  and  it  was  contended  that  it  must  be 
assumed  that  tbe  bedesmen  occn^ed  eolely  as 
memben  of  the  corporation.  As  to  this  point,  Erie, 
C.  J.  said :  "  In  Simpaon  v.  Wi&buim  (mbi  tup.),  this 
court  was  then  of  opinion  that  the  Inaiatea  of 
Burleigh  Hospital  bad  a  freehold  interest  in  tits 
rooms  astigned  to  tbem,  and  I  am  of  opinitMi  now 
that  the  inmates  of  that  hospital  have  a  freehold 
interest  in  tbe  rooms  assigned  to  them,  and  that 
they  are  CDtitled  to  vote.  The  oriipn  trf  the  hoqital 
is  unknown;  but  in  <Sfa^psMT.  fFittuMoa,  7  JL  &Q* 
50,  the  court  were  of  opinion  tiiat  the  nvisiag 
barrister  might  presume  that  tbe  hospital  was 
established  bef<»e  the  89  Eliz.  c  Ii,  ud  that  it  bad 
been  created  and  radowed  by  Lord  Boriei^  if 
granting  tbe  land  to  feoffees  in  trust  for  the  mem- 
ben of  that  hospital.  Mow  it  seams  to  me  that  the 
parties  taking  under  anch  an  endowment  wooU 
have  all  the  rights  of  property  given  by  the  teras  of 
the  feoffment,  and  they  might  Have  all  the  propec? 
in  the  shape  of  an  equitable  fre^udd,  j^^wacn- 
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ptrndon  for  oluritoble  poipoMs  uoder  the  39  fiUz. 
c.  5  have,  only  that  io  the  caae  of  luch  txirpo* 

ntioa  the  whole  of  the  propettj  would  be  vested  ia 
(he  cQTporatioa,  and  toe  inembera  would  no^  by 
xeasoa  of  their  membenhlpt  be  qaaliAsd.  The  nu- 
joritf  of  the  hoipltali  an  now  inoo^omted,  and 
that  u  why  there  it  an  end  of  any  qoestion  aboat 
the  memben  of  aach  hotfiialt  hanag  a  right  to 
Tote.  But  if  the  lands  be  conveyed  to  feoffees  la 
tnut  for  the  inmates  of  the  hospital,  thea  the  l^al 
interest  would  be  io  the  feoffees  and  the  aqutable 
inbereit  in  the  membava  of  the  bo^talt  and  that 
eqiutaUe  intereit  would  be  aooording  to  the  tenns 
of  the  deed  ;  and  where  the  deed  is  lost,  the  terms 
of  it  would  be  presumed  from  the  way  in  which  the 
^toperty  has  been  enjoyed."  In  that  case  as  here, 
each  member  was  pat  into  a  room  for  life.  That 
being  so,  instead  of  laying  that  in  this  oase  eaob 
member  has  an  estate  for  life  in  the  hooee  assigned 
to  him,  the  charter  of  the  conwatioa  is  set  ovt. 
The  case  further  states  that  is  1867  the  respondeat 
was  appointed  one  of  the  oaval  knights,  "  and  by 
Tirtoe  of  that  ^^iutmeot  be  went  into  oocupation 
of  a  vacant  house  in  the  said  collegia  which 
iie  chose  with  the  eoaaeab  of  the  goremor." 
H  the  case  merely  stated  that  ud  no  auM, 
we  might  come  to  a  different  oODolaslen.  Bat 
we  must  jodge  from  die  whi^  of  the  facts  ; 
and  these  facts  clearly  show  that  t^  naval 
knights  lived  in  their  houses  only  as  memben  of  the 
cor{>oratioD.  That  ia  a  matter  of  fact  foaod  by  the 
nruing  barriiter.  Under  these  citeamstanoes,  it 
•eeme  to  me  impossible  todisttoguieh  this  oaee  from 
Iboee  of  Mnrtl^  r.  Baala,  and  StaA  r.  JBt^am  (ubi 
xip,^'  the  doctrine  laid  down  in  which  was  fully  con- 
firmed by  the  judgment  of  £rle,  C  in  Ajlmts  t. 
I^iixU  (ubi  n^.)  There  is  no  authority  for  saying 
that  the  memben  of  such  a  corporation  occupying 
under  such  circnmabaaces,  have  a  right  to  vote.  But 
then  it  is  contended,  that  in  this  case  the  corpora- 
tion holds  its  properO'  ia  trust  tor  its  members,  and 
tbat  th^  have  each  a  right  to  thor  hoases  inde- 
pendoitly  of  the  coiporation.  But  in  a  case  where 
the  property  is  vested  in  an  ind^eodeat  body  of 
trustees,  in  trust  to  allow  certain  persons  to  occupy, 
eabject  to  certain  known  rules,  that  is  not  such  an 
occupation  as  to  entitle  these  persons  to  a  vote; 
though  where  the  rules,  subject  to  which  the  teue- 
meota  an  occupied,  are  not  known,  the  case  may  be 
different.  Without  dealing  any  further  with  the 
aiUhoritiesL  what  is  the  character  of  the  occopattoa 
in  these  eleeioosynary  cases  ?  The  eleeuKMynaiy 
character  does  not  necessarily  deprive  the  ocoupier 
ot  a  vote,  still  it  is  an  InqKirtant  feature  in  the  cha- 
racter of  the  occupation.  In  the  case  ot  Fmrnm  v. 
Gains/ord,  11  C.  B.,  N.  S.,  68 ;  81 1..  S.  33,  C.  P.,  the 
property  was  vested  in  trustees ;  the  claimant  was 
a  member  of  the  charity  and  occupied  xooms  subject 
to  the  rules  of  the  hoipitaL  It  was,  however,  held 
that  the  claimant  had  no  estate  ia  his  chambers, 
bat  that  be  was  simply  an  object  of  charity.  At 
p.  92  of  11  C.  B^  N.  a,  Williams,  J.  says :  "The 
occupier  of  a  residence  as  part  of  the  benefits  of  a 
charitable  institution  is  not  entitled  to  an  estate  of 
frediold  thereia,  unless  the  founder  has  expressly 
assigned  it  to  him  directly  or  indirectly  daring  ms 
life.  ...  I  assume  that  there  is  sufficient  to 
show  that  the  claimant  would  have  a  freehold  in- 
terest in  the  rooms  allotted  to  him  if  he  had  any 
propertj  im  them.  But  the  question  is  whether  hie 
has  any  proptrly.  I  am  of  opinion  that  he  baa  none. 
The  language  of  the  constitatioas  simply  is,  that 
the  accommodation  provided  for  the  recipients  of 
the  charity  shall  be  regulated  iu  a  certain  way. 
Tbey  are  to  take  for  their  lives,  subject  to  removal 
for  any  of  the  offences  specified.  But  it  does  not 
therefore  follow  that  the  particular  rooms  are  to  be 
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sooDM  to  nw  clear  that  he  has  not  the  H^t  of  an 
equitable  owner  at  alL  If  he  had,  although  the 
purposes  of  the  charity  mic^t  require  him  to  be  re- 
moved to  another  set  of  zooms,  be  might  eet  the 
governor  lU  deftanea  It  is  qnite  naBifeit  tiiat  no 
siieh  itateof  things  aattateooldhaTelMen  intended. 
It  is  simply  the  oaee  of  a  nwnber  of  pereoos  ^aoed 
(A  a  chari table  fomdatioB,  who  by  the  regalatioBa 
of  the  otuwity  areentilledtobe^operiy  and  reasen- 
aUy  aoeommodated  with  chambers  to  live  in,  and 
other  allowaDoes."  AlAoogb  these  wwds  ap^y  to 
a  counV  votBk  rat  the  prinol^  as  to  the  eharaolar 
of  the  oocnpMion  ii  the  tame,  and  they  show  that 
the  respondent  here  cannot  claim  as  eatber  owner  or 
tenant  ef  his  reome.  Then  again  Bnthttoattr  t. 
DaraMy  K.  ft  G.  877 ;  81  I*.  J.  46,  C.  f .  was  de- 
cided on  the  ground  tiist  the  claiDsmit  had  not  shown 
that  he  had  a  suffieient  oecopatlon,  dther  as  owna 
or  tenant ;  and  in  OaU  t.  UmU,  U  C.  N.B.,  114  ; 
K.  ft  0. 499,  it  was  held  that  the  elatmant  was  not 
entitled  to  a  vote.  In  Startle  BomJu,  26  L.  J. 
144,  aP.;  SI9,  it  was  held  that  t^nOf 

tary  knigbu  had  no  tf  tie  to  a  vote.  The  military 
knights  were  note  oorporatitm ;  the  legal  estate  waa 
in  the  dean  and  eanms  of  Wiodaor.  A  separate 
hoBie  was  assigned  to  eadi  knffl^t,  and  esitadva 
poasessiou  given  ;  but  it  wa>  held  that  these  knight* 
oocopied  by  royal  (diarity,  and  nothing  more.  Th^ 
were  lubjeot  to  any  regulations  that  might  be  madil 
by  the  dean  and  eanooa.  It  was  bald  that  tfa^ 
did  not  ooeupy  as  either  owners  or  teoauta,  hut 
were  men  redplenb  ot  diarity.  The  same  reasooi 
ai^  hm  ia  detMminlng  the  chaiaeleF  of  tho  osa» 
pation.  In  all  these  oases  the  members  oooupy  in 
eevwalty  only  by  private  ansageraent  among  tbsm- 
selves  and  for  thur  aanaial  osnvenieaoa.  As  to  the 
oase  of  Beemm  v.  Burttm,  12  C.  B.  t47 ;  22  L.  J. 
88,  a  P. ;  2  Lutw.  228,  it  was  decided  on  the  same 
grounds  as  iUbtrtt  v.  Ptdval  (mU  tip.). 
olalmant  here  is  a  member  Of  ft  ooipacation  aggn- 
gate.  The  corporation  is  ownw  of  the  fee  Boqdc^ 
ai^  there  is  ao  estate  in  the  members.  The  vafo- 
ratkm  occiqiies  its  hoases  by  iU  members.  These 
members  aie  bound  to  live  in  a  ocdtegiate  manner 
and  are  removable  for  eaisooodnct.  They  hare  no 
eetate  in  their  hoosee.  Th^  do  not  occopy  thwos 
eithw  as  owners  or  tenanta,  but  simply  as  members 
of  the  cOTporation.  The  ease  falls  witUn  that  af 
Heath  V.  Uaaitm  (ubi  np.}.  As  to  the  diaracter  of 
their  occupation,  it  is  th<B  saoM  ai  that  of  the  mili- 
tary knights.  In  this  caae  there  is,  in  a  certain 
sense,  an  oocupation  by  the  members,  but  it  is  tho 
ocoopation  by  the  ooipacatien  as  owdots  of  the  pro* 
perty,  and  there  Is  no  occupation  by  the  msmben 
individoaUy.  The  UBdergradoates  at  the  oniTSnl- 
tiee  have  exclusive  possosaion  ol  the  rooms  assigtmd 
to  thMn,  bat  they  have  no  vote  ia  respect  of  them. 
The  same -remark  implies  to  persons  resident  in 
alnuhoases.  In  this  oase  then  the  reepondent  has 
no  equitable  estate  for  life  and  no  ooespation  as 
owner;  be  does  not  occupy  in  eMwr  ehaidnjiTi 
Un  these  grooads  I  am  of  opinion  that  the  deeiitoa 
of  the  revlMng  barrister  was  wnng,  and  that  it 
most  be  reversed. 

WiLLxe,  J. — T  am  of  the  same  opinion.  When  tiia 
principle  on  which  these  eases  are  decided  is  borne 
in  mind,  tlie  cooclusion  is  inevitable,  that  Mr  Ken- 
nett  is  not  entitled  to  a  vote.  That  principle  is, 
that  a  COTporation  aggr^ate  has  no  vote.  That  is 
the  plain  role }  and,  wough  it  is  true  that  a  mei^Mr 
of  a  oorpMate  body  may  have  a  distinct  estate,  or 
that  a  teaure  may  exiat  between  the  corporate  body 
and  the  individual,  or  there  may  be  a  distinct  right 
in  the  member,  we  must  be  satisfied,  before  we  come 
to  any  such  oonclusioo,  tbsftmiifh  »atate  of  ahin^ 
has  been  created  hy  some  wssni  known  to  the  Isr. 

If  hnwavDP  w«»  b*«I   —  ■  
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ing  them  fit  iato  the  Bimilitnde  of  ■  tenure,  we  Bhall 
flod  that  we  enable  a  crapontion  to  do  indirectlr 
what  the  law  doe*  not  enable  it  to  do  direcUy.  It 
li  not  oar  du^  to  do  tbat  We  must  look  at  the 
facta  of  tbe  eaae  and  lemember,  tiiat  vrima  faeie  the 
property  of  a  corporation  ia  occnpiea  by  the  mem- 
bers in  their  corporate  capacity,  and  the  ownership 
if  not  distributra  among  the  indiridual  members 
who  at  a  girea  time  happen  to  enjc^  particnUr 
parts  of  tbe  corporate  property.  As  to  the  question 
of  ownership  and  tenure,  so  long  as  the  member  of 
ft  corporation  enjoys  corporate  property  for  the 
purposes  for  which  the  corporation  exists,  the 
prima  facit  presumption  Is  that  hia  enjcryment 
is  that  of  coloration  itself.  Let  ns  then 
ap^y  these  prindjAes  to  the  present  case.  Tbe 
fact  mainly  relied  on  by  the  renKmde&t  for  the  pur- 
pose of  showing  that  he  has  a  dimnbt  ownership  or 
tenme  in  his  house  Is,  that  he  was  "  appointed  hy 
royal  warrant  to  supply  a  Tacaney,  and  by  virtneof 
that  appoiotment  be  went  into  occupation  of  a 
Tacant  house  in  the  said  college,  whidi  he  chose  wiUi 
the  consent  of  the  goremor.  Ihisis  tbe  boose  which 
he  now  occapiM,  and  be  holds  It  for  his  lif^  subject 
to  hit  Mag  sxpelled  w  reuMmd  for  any  at  the 
causes  sbore  mentioned."  On  this  fhxBnff  he  rests 
his  claim  to  be  considered  to  hare  an  eqnlti^  estate 
for  life  in  bis  house.  He  does  not  pretend  tiiat  he 
occupies  as  tenant ;  and  it  is  ^ain  that  he  eonld  not 
do  sa  I  quite  agree  tha^  if  this  statement  stood 
alone,  that  a  man  holds  lands  fOr  life  snhject  to  good 
behaTiou',  that  wonU  amonnt  to  an  eqnluble  estate 
in  life.  There  may  be  aonMihing  In  the  diarter 
which  may  render  it  impossiUe  for  ns  to  ctmsider  it 
an  estate  for  Ule.  But  let  us  assnme  that  there  is 
nothing,  and  that  Hr.  Kennett  actually  has  an 
equitaUe  estate  for  life  in  his  house ;  but  tfaes  can 
we  say  that  he  hald$  an  equltaUs  estate  In  the  teofa- 
nioal  sense  In  which  this  word  '^hoSd"  ii  used  by 
knryan?  What  do  we  mean  when  ve  say  that  a 
man  holds  an  estate ;  do  we  mean  that  he  poseesscs 
it  by  benerolence,  or  as  of  right?  It  is  dearly  to 
be  taken  in  ^e  latter  sense,  so  lhat  tiie 
question  becomes  whether  Bfr.  K«inett  holds  an 
equitable  estate  for  life  in  his  house  as  of  his  own 
right.  To  detemdna  this  qoeetioa  it  becomes  neces- 
sary to  look  to  the  history  ot  Uds  fbundatfon.  It 
appears  that  in  the  year  1728  a  person  left  certidn 
property  fat  the  purpose  of  mi^ng  prorision  for 
seren  superannuated  or  disabled  lieutenants  <rf  the 
royal  navy.  I  am  far  from  thinking  that  the  dee- 
mo^ynaiy  character  of  tiie  foundation  is  unimpor^ 
tant;  still,'fcv  thapuipoaes  <^  my  dedston,  I  omit 
fbls  ciicamatano&  TlwnaTal  knights  hare  a  right 
to  share  in  the  property  left  by  the  founder  of  this 
charity.  Tlie  founder  made  prorision  for  the  com- 
mon habitation  of  the  knights.  Tliey  were  to  lire 
together  in  a  collegiate  manner.  For  a  long  time 
the  institution  had  no  house  of  its  own ;  but  in  tbe 
j«ar  179S  the  charity  «>■  bnt^t  before  tbe  Court 
of  <%aiicery,  when  an  order  was  made  by  which 
new  buildings  were  directed  to  be  built  for  the  habi- 
tation of  the  redpients  of  the  founder's  charity.  It 
hod  been  the  wish  of  tbe  testator  that  the  knights 
should  be  incorporated.  Accndiogly,  at  tbe  time  I 
am  speaking  of,  they  were  c(HtsUtnt^  a  corporation 
Ij  wfA  charter,  lliia  diartw  ii  eren  more 
express  than  the  founder's  will  as  to  their 
UTing  together  in  one  house,  as  their  com- 
mon residence,  and  in  a  collegiate  manner. 
Thus  the  intention  plainly  was  that  tbe  corpo- 
ra ton  should  be  of  a  collegiate  character.  It 
was  not  contemplated  that  eadi  house  should  be- 
oome  the  exdasire  property  of  Its  ooou]^;  nor  <m 
the  other  hand  can  it  be  pretended  that  in  this  case 
the  thguK  enjoy  tite  wRiVerribu.  The  diartw  goes 
on  to  provide  that  the  knights  shall  not  lie  out  of 
their  apartments,  and  that  they  shaU  be  subject  to 


certain  roles.  It  proTides  for  the  ^ipirintnMot  of 
Tisitors.  The  knights  were  liable  to  be  expdled  on 
certain  occasions,  so  that  in  this  respect  tin  pro* 
perty  was  enjojed  by  them  in  tbe  same  msiuHr  si 
pn»erfy  is  enjoyed  by  a  woman,  to  whom  it  is  left 
for  her  to  possess  it  so  long  as  she  remaini  diaite: 
What  is  the  result  when  a  person  hdds  proferty 
under  loch  drcomstaoces  ?    Hy  answer  to  tlus 
question  I  bare,  in  order  to  be  txedse,  put  hito 
writing.  It  is  (the  learned  judge  hen  tasd  1^ 
he  bad  written)  that  tiie  naral  fadghtshamiOMch 
exduslTe  or  permanent  right  in  or  to  their  hoam 
as  to  constitnte  a  seTeral  property  ot  occnpstio^ 
any  more  than  if,  besides  unng  a  comuKm  bill, 
they  used  also  a  common  dormitory.  Tbe  iTitaB 
of  ap^priation  is  not  a  strict  right,  only  for  con- 
Tenience,  founded  on  usage  not  antountiiig  top!^ 
scription  or  habitual  mode  of  wjoyiag  tbe  cnpih 
rate  property  without  a  transftt  of  ownetsUp  ortba 
creati(m  ot  a  term.  As  to  ownership,  that  lemiini 
in  the  corporation;  as  to  tenure,  each  of  tlu 
knights,  by  allotment  or  by  tbe  consent  itf  tbe 
trustee— which  is  not  a  mode  of  creating  a  tensn^, 
and  does  not  make  the  knight  a  tenant  in  anystne 
either  legal  or  popular— occupies  a  certain  place 
which  it  Is  usnaf  and  decent  to  allow  Urn  toooai0 
during  good  behaTiour.  There  is  no  oceopatiaa 
either  as  owner  or  tenant.   On  these  graoMS  X 
think  the  claim  most  be  disallowed. 

KKunra,  J.— I  am  of  the  sanoe  t^niim,  snd  w"* 
cur  entinly  iriA  the  isasoas  glTen  l^mybrote 
Willes.  I  think  tfaat  Mr  Kennett  occupies  itaply 

and  soldy  as  a  monber  ot  the  corporation,  in  ptf- 
suance  m  the  purposes  set  forth  in  the  diarter.  Ht 
Matthews  has  not  been  able  to  find  any  case  in 
which  it  has  been  held  that  the  members  of  arar> 
poration  occupying  houses  under  drcumstancesUp 
the  present  baTe  been  entitled  to  a  vote.  Tto 
prindple  whidt  wvold  imrent  flidr  Wng  so  owed 
apidles  to  a  county  Tote ;  but  it  has  bean  extended 
1^  resolution  to  tbe  case  of  burgesses.  In  sdditioo 
to  that,  there  is  an  express  decision  of  this  court  m 
the  case  of  Htathr.  BooffM  (kM  aigi.).  MrHatOen 
cannot  show  any  substantial  distinction  he^rM 
that  case  and  the  pweeaL  The  two  cases  nay  differ 
in  some  mlnnte  details  ;  but  there  Is  no  snbstaaal 
distinction  between  thm.  It  seems  to  me  Imposriim 
to  say  that  the  claimant  brae  is  entiUed  to  ^  ^ 
without  oTmnling  the  case  of  Heath  t.  Bigna  (nt 
tup.).  On  these  groonds,  and  on  thegronndi  irt 
fwth  l^y  my  brother  Willes,  and  my  Lord,  In  whia 
I  entizdy  agree,  I  am  of  opinion  that  Mr  Kennettto 
not  mitiUed  to  a  TOta  fbr  the  boroufi^  of  New  WbA- 
Bor,  and  that  tbe  deddon  of  tin  xeridng  banister 
most  be  lereifed* 

Bbbtt,  J.— I  think  that  the  cbUmant  in  this  case 
Is  not  entitled  to  a  rote,  because  he  oocopiei  solely 
as  a  member  of  a  corporation  ftBgn^at^  and  tiMM- 
f  ore  the  nature  of  his  ootmpation  is  not  that  of  either 

an  owner  or  a  tenant.  When  that  ia  tM,  time  ii 
to  my  mind  an  end  of  tbe  case;  but  it  fnrtba 
appears  that  certain  trustees  bare  powers  of  manage 
ment  in  this  institution,  so  that  this  case  is 
dsely  sbnilar  to  the  eases  of  B«uh  r.  Agm*  (»• 
and  Btartl^  r.  J9bMtt  (M  ««>.).  Hie  aotito- 
rity  of  ttiese  cases  has  nerer  been  unreached,  much 
less  orerruled.  In  tbe  case  of  Damea  t,  WaJ£»9' 
fiM,  7  M.  ft  0.  37 ;  and  U  L.  J.  45,  C.  the  data 
was  to  a  county  rote ;  but  there  it  was  held  that  tba 
members  of  a  corporation  had  not  an  eqnitaUe  fi«e* 
hold  in  tbe  estates  of  tbe  corporation,  because  they 
were  remorable  from  their  honaes  at  the  disoetHo 
of  the  prinlcpal  and  the  govemora.  In  tbeease  «t 
Beath  Bm/na  (vbi  nm.)  the  daim  was  to  a  boroa^ 
vote ;  there  it  waa  held  that  tbe  daimaats  did  doc 
occupy  either  M  etnieM  or  tenantsi  but  tint  u» 
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corporatioa  occupied  in  the  persona  of  iU  membera. 
In  Btarti^  t.  Eeuika  f  itdi  tup.)  the  claimaot  was  a 
member  of  a  charitable  foundation  of  which  certun 
tmatoei  had  a  diacretiooaty  pover  of  management 
Then  Gockbom,  C.  in  delireiiag  the  judgment  of 
the  coort  said :  "Weave  of  ojdidon  that  the  charac- 
teriatica  of  ovnership  are  wanting ;  titot  the  occu- 
pation ii  only  aa  aabordinate  to  uie  purposea  of  a 
charity  and  aubject  to  the  immediate  control  of  the 
jnincipal  of  the  institution."  In  Freeman,  t.  Gaint- 
JirdCmi  tvp.')  the  clum  waa  to  a  county  rote.  The 
ittftitntion  of  which  the  claimant  was  a  ntember  waa 
not  m  corporation,  bat  the  property  wai  vested  in 
tnuteea,  who  had  also  powers  of  management  The 
pceaent  case  falls  within  the  decision  in  Heartkf  v. 
JBanh  (h&i  w/j  ).  Z  do  not  think  that  the  claimant 
can  be  said  to  hare  an  equitable  fre^old  in  his 
booae.  He  occupies  it  solely  for  the  purpoaea  of  the 
diaritr,  M  that  the  case  of  Simpton  v.  Wi&ituon, 
7  Bf.  &  a  60,  and  14  L.  N.  &,  49,  C.  does  not 
spfiiy.  In  the  latter  case  the  claim  was  to  a  county 
w^e  i  but  the  bedeamen  were  not  members  of  a  cor- 
poration, and  the  renaing  barriater  waa  upheld  in 
Ilia  decision  that  they  were  entitled  to  an  equitable 
fceehold.  In  BoberU  r.  Peniwil,  34  L.  J.  84,  C.  P^ 
the  facts  were  very  similar  to  those  in*  Sinqttoii  t. 
Wilkiiuat  (ubi  aup.).  Nether  of  these  cases,  how- 
erer,  OTerrulea  Heath  r.  Hayata  (tdd  sHp.)- 
case  of  Fryer  v.  Bodadum,  L.  Bep.  4  C.  P.  629  ;  19 
L.  T.  Rep.  N.  S.  645,  all  the  judges  agree  in  saying 
that  they  do  not  pretend  to  OTerrule  the  case  of 
HtaA  T.  Baj/»e$.  They  said  that  there  was  eridence 
at  the  daimants  hariog  a  freehold  for  life,  and 
flierefore  that  the  case  fell  within  that  of  Simpam 
r.  WiOdnion  and  Ribertt  t.  Percioal  (vbi  aup.\  The 
judges  distinguished  these  cases  from  that  of  Heart- 
Agr  T.  Benks  (ubi  stm.),  but  exiffessly  said  that  they 
were  not  to  be  understood  as  OTerrnling  it  I  am 
of  opinion  that  the  present  case  falls  within  that  of 
Heath  T.  ff<^fms  (ubi  ttip.\  and  if  not  that  it  muat 
be  gOTemed  by  BeartUy  r.  Banks  {ubi  tap.).  On 
flieae  gronnds  I  am  of  opinion  that  the  deinnoa  of 
tiie  rendng  barriater  most  be  lerersed. 

Deeidon  reotned. 

Attorney  for  appellant.  Then.  Durrant. 

Attorney  for  reapondent,  Jmo.  TVuiv,  Tim-  for 
C.  T.  FkiUips,  Windsor. 


Saturday,  Nov.  20 

FosD  (app.)  V.  HARiNaTOH  (resp.). 

BanmA  vote— Corporation — Dean  and  duaUr— Canon 
—2  Will  4,  c.  46,  a:  27. 

JS.  at  a  canon  of  E.  ma  a  member  of  iJte  cfaaii  omf 
<Aapter  of  E,  On  his  (^pointmetU  to  tie  conowy  he. 
ions  put  into  possession  of  a  Aoiue  ike.  property  of  the 
dean  and  chapter  of  E.  This  house  he  kda  for  his 
Ufs  in  right  of  his  canorar^. 

Held,  that  H.  ocaaied  this  house  as  owner  within  the 
meaning  qfZ  WUL  4,  &  45  «.  27. 

Upon  an  appeal  from  the  decision  of  the  reriaing 
banister  for  the  city  of  Exeter,  the  foUowIng  case 
waa  stated  for  the  opinion  of  the  court 

At  a  court  held  on  the  21st  Oct  ,  1889,  before 
au^  the  revising  barriater  appointed  to  mise 
the  list  of  voters  for  the  city  of  Exeter,  Brutton 
John  Ford  duly  olriected  to  the  name  of  the  Rev. 
Bdward  Charles  Harington  b^ng  retained  upon 
the  list  of  persona  entitled  to  vote  in  the  election  of 
members  for  tlw  sud  city,  as  well  in  respect  of  Us 
ownership  of  a  frediold  house  situate  In  the  prednct 
of  tiie  dote  within  the  said  city  aa  of  hia  occupation 
Cf  the  Mine  house. 

*Sh»  name  of  the  Mid  Edward  Charies  Harington 


appeared  upon  the  frediolders'  and  oceuidtts*  Uit 
respectively  aa  follows : 


Birfnstoa.  lUv. 
fidwiidCnariia 

nwObisa 
Sxatar 

Houss 

The  dose. 

Hudnftaii,  B«T. 
WwBid  Chsxlaa 

ThaCUws 
Xiets 

HOHM 

na  Closs. 

Hie  facts  proved  were  these :  The  Rev.  Edward 
Charles  Harington  la  one  of  the  canons  residentiary 
of  the  cathedral  church  of  St.  Peter,  in  Exeter,  and 
his  qualifying  property  is  the  residentiary  house 
belonging  to  him  in  respect  of  his  canonry. 

The  dean  and  chapter  of  the  said  cathedral  axe  a 
corporation  aggregate^  consisting  of  the  dean  and 
five  residentiary  canons,  and|BixteeD|non-residentiary 
prebendaries. 

There  are  fire  canons  who  are  appointed  for  life, 
and  five  houses  which  the  canons  are  entitled  to 
occupy,  and  with  their  enjoyment  of  which  the 
chapter  aa  a  body  cannot  interfere. 

On  the  electicm  of  a  canon  he  produoet  tiie  key  of 
the  house  occupied  by  his  predeceaaor,  and  prays  to 
be  admitted.  As  one  of  the  canons  he  is  elected  and 
decreed  to  be  installed,  and  thereupon  takes  pos- 
seuion  of  his  house.  No  evidence  was  produced  to 
show  liow  he  got  the  key.  The  senior  ctmon  haa 
the  i^t  of  occunying  the  vacant  house  if  he 
chooses^  and  that  might  nave  been  exercised.  Each 
canon  must  reside  tiiree  months,  and  each  canon 
repair  bis  bouse  oufadde  and  in  at  hie  own  expense. 

At  one  time  there  were  more  canons  wd  nouaes 
than  there  are  now.  For  some  years  two  «f  the 
canons.  Canon  Martin  and  Canon  Butt,  occupied  the 
same  house  during  their  reapecti re  residences.  The 
canonical  residencee  on  the  suppression  of  the 
canonries  were  let  and  the  rents  paid  into  the  com- 
mon fund  of  the  chapter.  The  present  canons 
have  occupied  the  houses  in  which  they  are  now 
living  ever  since  their  appointments. 

The  questions  for  my  decision  were : 

1.  Whether  the  said  Edward  Charles  Harington 
waa  entitled  to  such  an  estate  or  interest  of  free- 
hold in  hia  said  resldentiaiy  boose  as  entitled  him 
to  vote.  S.  Whether  he  oocu[ded  the  same  house 
as  owner  or  tenant 

I  decided  both  questions  in  the  affirmative,  and 
retained  the  name  of  the  said  Edward  Charles 
Harington  both  on  the  fn.eholden*  and  oocupiera* 
list 

If  the  court  should  be  of  opinion  that  the  first 
qneetioQ  was  wrongly  decided,  the  name  of  the  said 
Edward  Charles  Harington  wilt  be  expunged  from 
the  freeholders'  list,  and  if  of  opinion  that  Ue  second 
questton  was  wrongly  decided,  liis  name  shall 
be  ex  panged  from  the  occupiers'  list 

Kingdon,  Q.C.,  for  the  appellant— The  recent  case 
of  Durant  v.  Kennett  (vide  preceding  case)  and  the 
case  of  Heath  v.  Hoynes,  27  L.  J.  50,  C.  P.,  show 
conclusively  that  Ur.  Harington'*  clum  cannot  be 
nuuntained. 

I^ilpotts  for  the  reapondent — A  canon  ia  no  doubt, 
as  sucn,  a  member  of  the  dean  and  chapter,  and  has 
a  share  in  the  property  belonging  to  that  corpora- 
tion aggregate :  at  the  same  time  he  is  also  a  corpo- 
ration sol^  and  is  enable  of  holding  property  ai 
such.  The  finding  of  the  revlring  barrister  is  deci- 
sive  in  favour  of  this  claim,  for  Mr  Harington  is 
found  to  occupy  this  house,  "  which  belongs  to  him 
in  right  of  his  canonry."  The  recent  case  of  Durant 
V.  Kennett  (ubt  sup.)  does  not  go  beyond  the  case  of 
Heath  V.  Uaynes  (uit  siqt.)  Both  those  caaea  aie 
plainly  distinguishable  from  the  preeen^  aa  in  them 
Uie  occupation  (rf  the  claimants  waa  adjudged  to  be 
the  occnpatlon  of  die  corporation  aggiegate  to  idiich 
thc>y  respective  \»)an^,^^^,^^f^^fQf^fiL 
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Ur  Hariogton  u  ■  eMion  ia  a  metnbn-  of  «  coipon  - 
tion  aggregate,  he  holds  thii  house  in  right  of  hif 
canonrj,  that  is  to  say,  ia  his  own  right  as  a  cor- 
poration sole.  A  canon,  as  canon,  has  duties 
vboUy  distinct  from  bis  positioa  in  the  dean  and 
chapter.  The  coTporatlon  aggregate  of  the  dean 
and  chapter  has  oo  spiritual  dntlea,  it  Is  only  a 
CouDcU  for  the  bishop,  to  consent  to  and  conflrm  his 
acta,  whereas  a  canon  has  to  preach.  A  canon 
holds  hit  bouse  for  life,  and  tbe  dean  and  cbapter 
bare  no  right  to  interfere  with  bis  enjoyment  of  it. 
If  be  leaves  it  in  a  dili^tidated  cooditiou  his  suc- 
cessor bu  a  ri^t  of  action  against  bis  persMial 
lepresenUUrea.  ;[WiLi.sa,  J^Tbat  doctrine  was 
emended  to  the  case  of  a  ricar  choral  in  GreaiKM  t. 
BvJUt,  1  C.  B.,  TS.  S.3   He  cited 

BandobiK  v.  KtWm,  L.  Bep.  2  C.  F,  60; 
L.Bflp.4Ez.  Ch-C.  P.  Ill; 

Com.  1%.,  tit. "  Eooles  Feraona  •" 

CAurtonT.JV««»i,I6L.  T.Bep.  IT.S.171:  L.  Bq^. 
2Bq.«3i: 

2>r.  8<xnd's  Ciue,  Skinner,  121 ; 

The  Gate  of  the  Deem  and  Chapter  of  J!brur{dL 
30o.72b; 

Th&  Ous  ^  Artton's  BetpUal,  10  Co.,  88  a  ; 

8A4riet.cll8,B.W. 

Kit^don,  (in  reriy>— Tme  that  Mr  Haring- 
ton  is  found  to  hold  tnis  bonae  in  lespect  of  his 
canouy,  but  as  eaorai  he  is  a  member  (a  the  corpo- 
ntion  aggr^ate,  and  accordingly,  that  finding  of 
the  reviling  barrister  is  not  conelnsiTa  oi  this  qnet- 
tion.  It  is  coosiatent  with  that  finding  that  Mr 
Harington  holds  Ma  honse  in  respect  of  bis  member- 
ship in  tbe  dean  and  cluqiter.  Tliere  are  many 
authorities  to  show  that  this  ia  the  true  Tiew  to  take 
of  his  position :  (Bofsn  on  Sleotion^  80^  dtiiw 
Middlesex  cases,  S  Peek.  118.)  The  60th  sect,  of 
8  &  4  Tict.  c.  118,  certainly  recogniaes  tbe  possi- 
bility of  B  dean  or  canon  holding  property  as  sudi 
dean  or  canon,  and  in  addition  to  bia  abareintbe 
corporate  resourcea  of  tbe  dean  and  chapter  ;  but 
it  expressly  provides  Uiat  all  such  separate  property 
abali  Test  in  the  Ecclesiastical  Commiseiooera.  The 
formalin  which  a  canon  at  Enter  has  to  go 
through  before  he  gets  possesnon  of  his  bouse  show 
that  ae  ownership  of  the  c«pomtic«i  is  distinctly 
recognised.  Moreover,  oo  a  vacancy,  tbe  swiior 
canon  may  take  tbe  vacant  house  if  he  chooses ;  thus 
tbe  whole  property  is  floating  about,  and  is  the 
RMieral  property  of  the  dean  and  chapter  J. : 

Would  the  personal  tmresentatives  ot  a  canon  he 
liable  to  bis  successor  if  tbe  house  were  left  in  a 
dilapidated  state  P]  I  think  not.  In  Grtava  r. 
Parfitt,  29  L.  J.  21«  C.  P. ;  and  7  C.  N.S.  888, 
the  vicar  choral  bad  been  expressly  collated  by  the 
bishois  and  bad  a  bouse  of  residenoe  attached  to 
his  offlcft.  He  cited  also : 

Com.  Dig.  tit.  "Eodea.  Fnsonst"  oo.  8  aad4. 

Cripps  on  Church  and  Clergy,  Sth  edit,  p.  US. 

BoTiLL,  C.  J.— The  respondent,  as  one  of  tbe  dean 
and  chapter  of  Exeter,  is  a  memba>,  no  doubt,  a 
COTporation  aggiegat^  and  if  be  occupied  bis  house 
in  that  character  alone  It  is  clear  that  he  would  not 
beentided  to  a  vote.  The  case  would,  under  these 
tdrcumatances,  be  within  the  case  of  SealA  v.  Sa^et, 
S7  !<■  J.,  60  C.  P.,  and  oar  recent  decision  in  the 
case  of  tbe  Naval  Knights  of  Windsor,  Dunmt  v. 
KemMty  vide  prec.  case.  In  those  cases,  on  the  facta 
Iffesented  to  the  court,  tbe  court  came  to  the  con- 
dositm  that  tbe  Iwetbren  in  tbe  one  case  and  the 
knights  in  the  other  occupied  under  the  circum- 
stance only  as  members  of  a  corporation  aggre- 

Site.  But  here  Mr.  Harington  bears  two  diaracters. 
e  is,  first  of  all,  a  member  of  a  corporation 
aggregate,  and  next  he  is,  as  a  canon,  a  corporation 
sole.  There  can  be  no  doubt  tiiat  as  a  canon  he  ia 
m  eorpontion  sole.  Of  the  pnqperty  belonging  to 
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the  dean  and  chapter,  some  belongs  to  tbe  dean  and 
chapter  jointly  in  thdr  corporate  cspadtv;  bnt 
other  portions  of  tbe  property  are  enjoyed  in  seve- 
ralty, a  portion  being  enjoyed  by  the  dean  hinuelf 
and  other  portions      the  canons.  The  dean  may 
be  said  to  enjoy  a  pntion  in  respect  of  Ids  ofllee^ 
and  tile  same  remark  appUes  to  the  eanona 
Thus  in  Bum's  Ecclesiasticu  Law,  91b  edit,  p.  M, 
it  is  said  Uiat  "the  possesaionB  of  tbe  dean  and 
chapter  are  for  tbe  most  part  divided,  the  dean 
tiaving  one  part  alone  in  respect  of  his  deanery,  and 
each  particalar  prebendary  a  certain  part  in  right 
of  his  prebend ;  tbe  residue  the  dean  and  diapler 
have  alike,  and  each  of  them  is  for  this  purpose  in- 
corporate  by  himself.   Por  a  prebendary  who  hadi 
a  dutinct  estate,  and  bath  also  a  vote  in  tbe  chapter,. 
is  a  eorporation  sole  io  respect  of  tbe  one,  and  at 
tiie  same  time  ia  a  member  of  a  corporation  aggre- 
gate in  respect  of  tbe  other.**  Here,  on  the  state* 
menta  in  the  case,  Mr.  Harington  has  snants 
possessii  n  of,  and  separate  rights  over,  thii  bonsp. 
He  has  also  separate  liabilities  in  respect  of  it. 
on  his  death,  the  house  which  be  has  occoiried  as 
canon  were  dilapidated,  his  executors  would  be 
Uable  to  bis  successor  to  make  tbe  dilapdaUoni 
good.   That  point  was  derided  in  Dr.  San^i  turn, 
Skinner,   121,  and  also  in  RadcKffe  v.  i/f^ 
3  T.  B.  630,  and  tbe  doctrine  was  confirmed  an 
extended  to  tiie  case  of  a  vicar  cboral  in  tbe  case  of 
Gnavf  T.  Parfitt, 7C.B., N.  &,  888  ;  29L.  J.  216,  CP. 
Where  a  prebendary  has  an  advowson  in  right  of  Ws 
prebend,  and  the  incumbent  of  the  living  having 
died,  the  prebendary  dies  before  a  presuntation  is 
made,  bis  executors  present :  {Remuu  v.  Ttm  Bukf 
of  Lincoin,  7  B.  &  C.  113.)   This  case  was  sftei^ 
wards  confirmed  in  the  Honse  of  Lords:  (SKng- 
490.)  That  a  prebendary,  as  a  ctvporation  sole 
has  separate  and  distinct  rights  over  his  house, 
alt(^ttter  independently  of  his  memberabip  in  tbe 
dean  and  chapter  is  ttaibee  shown  by  tbe  following 
passage  from  2  Burn's  Ecdes.  Law,  9th  edit.,  p.  92: 
"  Bat  by  tbe  stat.  28  Hen.  8,  c.  11,  ^  profits  of  a 
prebend  during  tbe  vacation  sball  go  to  ibe  sneces- 
Bor  towards  payment  of  the  first  fruits.  In  order  to 
reconcile  which,  periiaps  the  distinction  may  be  this: 
that  tbe  issues  of  thoee  poasessicMia  which  he  hath 
in  common  with  the  rest  of  the  chapter  shall,  after 
bis  death,  be  divided  among  tbe  snrviving  memba*- 
<a  the  diapter ;  but  the  profits  of  tiiose  possessioas 
wbfdi  be  bath  in  bis  sepaiate  cqiaei^,  as  a  sole  cor- 
poration of  himself,  shidl  be  and  entire  to  bis  suoces- 
Bor."  Tbe  form  of  tiie  writ,  as  given  in  Fitzbober^ 
strongly  confirms  tbe  view,  that  a  prebendary  takei- 
in  right  of  bis  office,  of  course  subject  to  Mr.  King- 
don's  ohaerrationa  that  he  is,  as  j^bendavy,  a  WM- 
her  of  tbe  corporation  aggregate!  From  the  essia 
referred  to,  it  appears  that  a  eanm  is  regaried  bT 
tbe  law  for  many  purposes  in  iBTeral  different 
aspects.   The  question  for  us  here  is,  whether,  » 
far  as  tiie  occnpetion  of  bis  house  is  concerned,  he 
is  to  beregarded  as  holding  in  severalty  eras  a  mem- 
ber of  a  corporation  aggr^^.  Tbe  case  says  ttat 
tbe  boQSe  belongs  to  tbe  lespnident  in  right  of  ns- 
canomy.  Froa  thesefindingslntbecMss,  Icomston*- 
coDclnsioo  that,  as  in  other  oases,  a  canoo  msvhoid 
propOTtr  in  Ills  own  right  as  a  canon.  MrHamgtoa 
oocnpies  this  bouse  in  liis  diaiacter  of  cani»,  asw 
not  as  a  member  of  the  dean  and  cb^;>ter  of  ExetSE. 
In  some  old  antborities  (2  Peck.  113,  MidiBeitx 
cosu),  it  was  held  that  a  prebenda^  was  not  entitled 
to  a  vote  in  respect  of  lus  jHrabeno.  But  In  SUo^. 
p.  24,  there  is  a  passage  quoted  from  Heyw.  Co. 
2nd  edit.  125,  which  explains  this:  "With  reneet 
to  chapters,  where  the  dean  and  each  prebenim? 
has  a  separate  portion  in  right  of  bis  offlce,  each  is- 
a  corporation  sole  and  may  vote ;  but  where  fi>e 
whole  annual  income  is  divided  among  them  as  a 
oorpumtion  aggregate,  tbsj  w 
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Wtstmintta-  case,  2  Feck.  113,  the  dean  and 
-i^pter,  as  a  corporation  aggregate,  were  con- 
sidered to  occupy  thur  boaaea  separately  only  by 
j^reement  among  theoiMlves,  and  tbe  corporation 
^gr^ate  kqit  the  boiuea  in  repair.  The  report  of 
Urn  ease  is  short,  but  if  tbe  facta  vere  sufflcient  to 
«iippori  the  contention  that  the  members  of  the 
■dean  and  chspler  in  that  case  occupied  in  aereralty 
only  by  agreement  among  themselres,  then  one  can 
nnaeratond  hov  the  court  came  to  the  comdiuion 
lAikfc  they  vere  not  entitled  to  rote  In  respect  of 
their  bouses.  Tbe  passage  I  have  just  cited  from 
Heyvood  Bbows  that  a  prebendary  may  be  entitled 
to  vote,  and  I  think  that  tiie  distinction  there  made 
is  conoluiire  in  favour  of  Mr.  Harington's  claim. 
Jn  the  suresent  case  (he  corporation  aggregate  of  the 
-dean  ud  chapter  cannot  be  said  to  occapy  Mr. 
Haiiagton's  house.  It  cannot  interfere  with  his 
occnpatioD  as  canon,  nor  can  it  transfer  the  house 
to  another.  On  the  other  hand,  we  And  that  Mr. 
Sariogton  is  a  corporation  sole  with  a  freehold 
office  for  life.  He  occupies  hia  boose  solely  in 
respect  of  bis  cvionry.  He  cannot  be  disturbed  in 
his  occupaUon.  He  does  not  occupy,  in  ray  judg- 
ment, an  a  member  of  a  corporation  aggr^ate.  I 
am  of  opinion  that  he  occupies  as  a  corporation  sole 
in  hie  own  right  and  in  respect  of  his  canonry.  Or, 
if  we  consider  that  the  dean  and  chapter  held  this 
house  in  trust  for  him,  we  must  still  regard  him  as 
baring  an  equitable  freehold  for  life.  Bat  I  think 
^at  he  has  a  freehold  in  bis  house,  with  all  the 
rights  that  by  law  flow  from  such  an  estate,  and 
amongst  others  the  right  to  a  vote.  On  these 
grounds  I  am  of  oianion  that  tbe  decision  (tf  the 
jrevising  barrister  must  be  affirmed. 

WiLLBs,  J. — I  am  of  the  same  opinion.  1  quite 
adhere  to  the  Judgment  of  this  court  in  the  recent 
case  of  the  Maval  Knights  of  Windsor  (Durant  v. 
£tnnttt,  vide  prec.  case),  and  to  the  proposition  I 
then  laid  down  that  when  a  member  of  a  corporation 
.enjoys  and  occupies  a  part  of  tbe  property  of  such 
.corporation  in  pursuance  of  tbe  purposes  for  which 
"tiie  corporation  exists,  it  must  be  primi  /acie  pre- 
■muBsi  that  bis  occupation  is  the  occupation  of  th. 
corporation,  and  the  estate  is  in  the  corporation.  ^ 
diinfc,  too,  that  it  wonld  be  straining  the  law  to  say 
tiiat,  because  a  corporator  is  allowed  to  occupy 
part  of  the  corporate  property  for  life  unless  he 
-does  something  to  induce  the  corporation  to  turn 
him  out,  this  would  confer  any  estate  on  him,  or 
4hat  he  acquires  any  interest  in  the  property  which 
be  has  entered  on  as  Iiis  allowed  share,  by  force 
ci  an  usi^  which  ii  not  of  inch  a  charact^  as  to 
■confer  a  prescriptire  right  I  think,  too,  that  It  is 
a  refinement  for  Mr.  Philpotts  to  say  that  a  corpo- 
ration aggregate  is  incapable  of  occupying.  I  should 
haTS  thought  the  coutrary.  More  than  one  case 
has  occurred  in  which  a  corporation,  having 
-occupied  without  any  instrument  under  seal, 
has  been  held  liable  for  use  and  occupation. 
"The  principle,  then,  is  that  a  corporation  aggregate 
iuB  no  rote.  The  presumption  is,  that  whne  a 
jnember  of  a  corporation  occupies  part  of  tbe  cor- 
porate property,  his  occupation  must  be  regarded  as 
the  occupation  of  the  corporation ;  and  further,  that 
It  would  be  absurd  to  regard  him  as  holding  as 
teoant  under  the  corporatira.  Tha^  howertf,  lathe 
whc^  extent  of  our  dednon  in  the  oaoe  of  the  naval 
knights.  In  conferring  among  onrMlvea,  however, 
in  that  case,  it  was  agreed  by  CTeiy  member  of  the 
court  to  be  open  to  any  member  of  a  corporation  to 
Tcbut  this  presumptifjn  by  showing  that  he  has  a 
distinct  occupation.  The  whole  discussion  in  this 
case,  then,  is  whether  Ur  Harington  has  shown  snf- 
Ajient  to  rebat  Una  pieramption.  It  is  quite  open 
to  Urn  to  rrtMt  it,  and  riww  that  he  has  a  separate 
«menhip,  Thaflnffingef  tiwivriuig  bmiaterls 
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precise,  and  on  that  finding  it  appears  that  the  bouse 
was  taken  by  Mr  Harington  on  sncceeding  to  hia 
pradecesaor,  and  that  he  oocnplea  the  house  in  right 
of  his  prflbend,  he  being  at  the  same  time,  as  a  jwe- 
bendary,  a  member  of  the  dean  and  chapter  of 
Exetw.  In  otb«  cases  relating  to  ewpontioil^ 
with  the  nature  of  which  we  are  not  ac- 
quainted, it  might  Biqiear  right  to  send  Ihe 
cose  back  to  the  revising  burister  to  be  re- 
stated. That,  however,  is  unneceuary  in  this  case. 
&fy  reason  for  saying  this  is,  that  It  is  oecenary  for 
the  purpose  of  our  decision  to  determine  whether 
Mr.  Harington  has  the  character  of  a  corporation 
sole.  That  character  is  only  borne  by  certain  per- 
sons, la  any  other  case  if  a  person  were  presumed 
by  the  revising  barrister  capable  of  holding  pro- 
perty as  a  corporation  Mde,  it  might  be  neoesMry 
that  the  revising  barrister  ^nid  set  forth  the  facta 
on  which  his  conclusion  was  founded.  This,  how- 
ever, is  not  80  in  the  (»se  of  a  member  of  a  dean 
and  chapter.  When  a  member  of  a  dean  and  chap- 
ter holds  separate  property  to  tbe  exclusion  of  the 
otiier  members,  we  recognise  a  cose  in  which  the 
presumption  is  that  hehmds  such  property  as  a  cw- 
poraUon  sole,  and  not  mwely  as  a  member  of  a  cor- 
poraUoQ  aggregate.  In  the  {msent  case  we  find  that 
the  other  members  of  the  dean  and  chapter  cannot 
interfere  with  the  respondent  in  his  enjoyment  of  his 
house.  We  find  that  this  house  has  t>een  assigned 
to  him,  not  by  private  arrangement  among  the  mem- 
bera  of  the  corporation  aggregate  for  the  more  con- 
venient enjoyment  of  the  common  property,  but  as 
something  which  belon  gs  to  him  in  ri  gh  t  of  his  prebend. 
That  this  is  the  general  character  of  the  occupation 
of  property  by  the  members  of  a  dean  and  chapter 
appears  from  Com.  Dig.tit.  "  Dean  and  Chapter," 
where  reference  is  made  to  this  very  distinction  : 
**  And  though  the  dean  and  chapter  make  a  corpo- 
ration, yet  the  dean  and  every  prebendary  of  the 
chapter  may  he  a  corporation  by  himself.  So  the 
dean  may  have  belon^ng  to  bis  deanery  a  church, 
prebend,  or  other  possessions."  In  speaking  of  a 
prebendary  Comyns  says  :  "A  prebend  is  jus  spiri- 
tuale  percipiendi  proventus  in  ecclesia,  competentea 
percipient!  ex  divino  officio  cui  constitit.  A  canon 
is  be,  qui  est  electus  in  fratrem,  and  has  a  stall  in 
choro,  et  locum  in  capitulo.  ...  If  a  prebendary 
atient  his  whole  possession  he  continues  prebendary, 
for  he  has  his  stall  in  the  choir  and  his  place  in  the 
chapter."  Kothing  could  more  clearly  show  the 
separation  of  the  property.  In  the  case  of  the  Dean 
and  Chapter  of  Norwich,  S  Coke's  Beports,  72  b, 
the  authority  of  Comyns  is  fully  borne  out,  that 
"  if  a  prebendary  demises  his  {Mebend,  the  preben- 
dary shall  do  the  things  proper  to  his  function,  and 
not  the  lessee."  A  prebendary,  then,  is  capable  of 
taking  as  a  corporation  sole,  and  he  does  not  take 
in  succession,  except  in  that  character.  I  should 
have  thought  that  that  was  sufficient  for  our 
conclusion.  It  might  perhaps  have  been  better 
for  the  revising  tttrrister  to  have  ascertained 
and  explained  the  way  in  which  the  property 
of  the  dean  and  chapter  is  held ;  but  it  was 
perhaps  thought  inconvenient  to  set  out  their 
title.  There  is  no  question,  that  if  a  living  ia 
attached  to  a  prebend,  the  prebendary  holds  that  as 
a  corporation  sole.  In  ordinary  coses,  where  a  living 
is  so  attached,  the  prebendary  is  admitted  hy  the 
bishop,  though  the  living  belongs  to  him  in  ri^t  ot 
his  prebend.  Stress  has  ^n  laid  on  the  fact  that  the 
prebendary,  on  being  appointed,  appears  before  the 
house,  and  begs  the  dean  and  chapter  to  admit  him. 
That,  however,  does  not  weigh  in  my  mind.  But 
all  doubt  is  removed  by  the  form  of  the  precedent 
for  a  writ  to  obtain  possession,  in  tbe  case  where 
the  preceding  prebendary  has  demised  his  houH^ 
and  the  tenant  holds  it  over  wjthpat  licenoe.  The 
fbrm  of  the  writ  ia  e^l^  ^  <^  ^ll^^^l^  at 


FtntD  (app.)  9.  HAKiRaTOM  (re^.) 
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Fitdurtmt,  vitbout  ereo  a  note  ciprcidDg  doubt 
upon  (b«  aQbject,  ihowa  tlut  the  rigbt  to  tbe  bonw 
i)  not  in  the  a«ftn  and  chapter,  bat  in  the  preben- 
daiy.  With  regard  to  the  Wettmiatter  ease  in 
2  Feck.  113,  the  chapter  was  hat  lately  formed. 
No  prescription  vas  relied  on,  and  whether  the  deci- 
sion was  right  or  wrong  is  ez^ained  by  the  case, 
that  where  the  memberi  of  the  dean  and  chapter 
0CCDI7  tlie  property  in  serermltiy  only,  by  agreemoit 
and  arrangement  among  themsdres,  they  gsia  no 
right  to  a  Tote.  In  this  case^  howerer,  Mr  Haring- 
ton  does  not  occnpy  this  hoase  as  his  share  of  the 
common  property,  allotted  to  him  by  agreement 
among  the  members  of  the  corpontion  aggregate, 
but  he  holds  it  as  his  separate  property,  lite  reanlt 
of  the  case  to  my  mind,  eren  withont  these  aothori- 
ttes,  is  that  a  prebendary  occupies  his  house  in  right 
fA  his  prebend.  In  case  of  dilapidations,  the  in- 
coming prebendary  would  hare  to  sue  tbeezecntors 
of  the  late  one ;  but  it  would  be  difficult  to  see  the 
reason  of  this,  if  the  deceased  prebendary  had  no 
•accessor.  Under  these  circumstances,  I  think  we 
rtionld  do  wTon^  If  we  were  to  act  on  what  I  iiaTe 
said  is  primd  faeu  premmptfam  in  these  cases.  I  un 
clearly  of  oinaioa  that  the  nrislng  barrister  was 
right,  and  that  his  decision  most  be  affirmed. 

E^TiHO,  J.— I  am  entirdy  of  the  same  opinion. 
At  the  same  time,  I  do  not  in  the  least  wish  to  inter- 
fere with  the  dedston  in  the  case  «f  the  naTal  knights 
(Ihtrantv.Kenneit,videT?nc.ea»ei).  Thereis,nodoabt, 
a  presamption  that  a  member  of  a  corporation 
occupying  part  of  the  corporate  property  occupicB  in 
respect  of  bis  membership  alone ;  and  it  is  for  him 
to  show  that  he  has  a  distinct  occupation,  and  holds 
inhisownri^t  The  questioa  then  here  is,  whether 
this  preaumptitHi  li  rebutted  br  the  facts.  It  seems 
to  me  that  the  statement  of  tne  rerlBing  barrister, 
that  Ur  HaringtoD  occupies  this  house  in  right  of 
his  eammry,  rebuts  It,  and  consequently  that  the 
decision  of  the  revising  barrister  must  be  affirmed. 

Bsnr,  J.— At  first  I  had  some  donbta  whether 
the  case  had  been  sufficiently  stated,  but  irith  the 
knowledge  that  we  have,  as  matter  of  law,  of  the 
way  in  which  property  is  held  by  a  dean  and  chapter, 
we  ore  enabled  to  decide  that  the  claimant  in  this 
case  occupies  his  house,  not  merely  as  a  member  of 
a  corporation  aggregate,  but  in  his  own  right  as  a 
corporation  sole.  It  is  contended  that  a  canon  is 
entitled  as  a  member  of  tiie  corpontion  aggregate 
to  be  installed  in  his  house,  and  that  he  hoMs  it 
Bimjdy  and  solely  as  such  member.  If  that  were  so, 
the  case  would  fall  within  BeatA  t.  Baym  (vbisitp.), 
and  our  decision  in  the  case  of  the  nsTal  knights 

iDurmt  T.  Kaatttt^  prec.  case\  which  cases  I  sm 
iwpy  to  find  are  entirely  justiSed  I17  the  dd  autho- 
riuM.  I  am  cleariy  of  opmion  that  in  those  eases 
the  claimants  were  not  entitled  to  a  rote,  as  they 
were  shown  to  occupy  only  because  they  were  mem- 
bers of  a  corporatwn  aggregate.  Here,  however, 
that  is  not  so.  Mr  Hsrington  occupies  his  house, 
not  only  as  a  member  of  a  corporatioQ  aggregate^ 
but  as  a  corporation  sole^  to  wnon  the  hgoae  has 
been  assigned  by  law.  On  these  gnmnda  I  am  also 
<tf  opinion  that  the  deddon  of  the  raviaing  barrister 
imist  be  affirmed. 

Diciam  affirmtd,  wilk  eotU  agoixtt  iU  cqtpeUoMt. 

Attorney  for  the  appellant,  J,  E.  Fox. 

Attoney  for  the  respondent,  G.  E.  PkiOritX. 
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Bvocted  br  B.  Xdnsa  sdS  ■.  Imm.  Bsva.  WwiWsn 
■t-Lnr. 

Nov.  8  onrf  IQ. 

Wnxusu  V.  Tatu»  aid  oihbss. 

BapJenmt—LiabiUlg  e^  ammMBi  Lmt  EhcHm  Is 
take  he^fil  of—AOM  evitmehg  numiiem  to  tkdt— 
Ponettim  for  limittd period— JMiem  for  tM  mbr 
kam—Vte  and  otxxpatum—B.  A.  IMO,  s.  U5— 
B.  A.  1861,  M.  110,  131. 

By  /eoM,  dated  Sth  March  1866^  tHe  pbhtiff  dantiia 
houM  andpremiau  to  R.  for  mveit  yeem,  of  6OOL  a 
year,  pawbk  quarttrlg  on  8(A  /ww,  8fA  Stpt^  8li 
i>ee..  and  %tk  Mardi,  Oh  2&tk  Monk  1869  fLflti 
a  petition  fbr  adfudieatioH  of  batJcnptty,  iMek  wm 
ttrntqwnth  amnlied  on  tkt  ibtk  Aprils  on  wUci  Ab/ 
JL  was  a^udieated  a  bankrupt  on  a  crtditori  pdi' 
t>0%  mder  vAicA,  ok  the  Itk  Mag,  the  dejaiaai 
appointed  auigntts,  and  at  a  moving  of  ere- 
ditort  OH  tie  earn  morning  it  mu  retolved,  pvtmat 
to  tecL  110  o  f  the  B.  A.  1861,  that  no  /krUo-  pro- 
ceedingt  thould  be  takeit  tmder  fAe  ioxb-spfg^  nUcA 
reaobition  was  confirmed  at  an  adjomiud  meUing  m 
rAs  May,  andit  was  then  reteioed that  Ike  tssA- 
nptU  estate siotdd be  wotmd-ipeaid  adminiitend  if 
tke  assignees  in  like  manner  as  if  the  tame  had  re 
mained  in  bankmptcg.  On  27th  March  1869  pbdnHff 
^strained  far  the  quarterns  rmt  due  on  the  itk  Mtm, 
and  at  the  request  of  the  soUdtort  to  the  petitiamg 
creators  and  the  offiaal  omi^iim^  the  piaintlffrf 
mained  in  possession,  wAaU  tiBiim,  tie  12lA  J^K 
wAsM  the  dlffsndant^  toSdtors  paid  the  rent  and  as 
eosU  of  the  dufrsss  to  theplaintijr.  JU  defendoMlt, 
as  asnpntes  of  the  hankmpts  estate,  remained  in 
possession  "  far  the  pvrpoee  of  raising  the  itcdt, 
Jixtures,  and ftimitnre,  and  not  otherwise,  and  on  8d 
June  another  quarter' t  rent  became  dm,  and  was  paid 
to  the  plaintiff  on  the  same  Ay  hg  the  tame  ssfiobrs 
OR  baaff  of  the  defendantt.  Ok  iAs  12fA  JwmAs 
plaintiff's  attorney  wrote  to  the  d^endantf  atlomofi 
as  foamcs "  I  take  it  that  as  the  asaigneahoMmt 
declined  the  kase  of  the  premises,  but  art  tttS  in 
possession,  thtg  have  dected  to  take  the  base  Sis 
sect.  131  B.  A.  1860."  No  answer  was  sent  to  da* 
letter.  The  pendants  remained  in  possession  fir  ds 
purposes  h^ort  mentioned,  and  no  other,  anion  the 
2SrdJttne  they  sold  by  auction  on  the  premimt  As 
tenant's  ^fixtures  belonging  to  the  estate.  The  remcvel 
of  the  Jixturet  was  completed  by  SOth  June,  tad 
attempts  were  made  to  ddiver  the  hmfs  of  theprwsu 
to  the  bankngtt,  bnt  the  dtfendants  wutkta 
ascertain  kie  addreu.  On  2lst  (A9  tendni ^ 
kqt  to  kis  toBdtore,whiO  deiMneito  ace^Am;  otd 
on  the  90th  Jvh/,  Aovtw  liamt  where  the  hadatft 
Wi  ^hey  forwarded  the  to  kirn  at  Belfitst  Av  r*- 
yisteredpost  later,  and  informed  him  that  AeydeOMd 
to  ace^t  the  lease.  On  the  \st  Aug,  the  difvdasi^ 
attorn^  wrote  to  the  plaintiff't  tatomeift  tluU  the  A' 
Jindimts  had  disekumed  any  interest  intkeprumim 
and  had  deHpertd  the  k^  to  the  WngM.  Onm 
Sept.  plaintiff^  took  poetession  won  the  la^erstondug 
that  his  doing  so  shonU  not  a_ffict  his  right  (if  am 
aaainst  the  dtfendants  to  the  qnartei's  red  tnw  tkat 
aay.  The  bate  had  been  dmoeited  by  the  banb^ 
pr%or  to  the  banknpt^,  with  a  erector,  at  McanQr 
for  a  deit,  and  remaned  in  the  ereditoi's  pesnfd* 
tilt  after  iOt  S^.t  whenjtwia  dehvertd  lykmU 
tkefiaintiff. 

In  an  action     Ike  phinliffto  reeonerfrom  the 
dants  the  moTtei'e  rent  to  81A  Sqtt.,  em  a  tpeekdtam 
statedmOeat  pttmB^M      «ptu«  V  ^ 
it  mat 

Held,  by  CkanntB,  Pmott,  and  Otatby,  BE.  (Jitm- 
tiente,  KeHy,  C.  a)  that  lAsMffM  <«f^ 


Wiuuxa  V.  Tatiok  ud  onus. 
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'WiLLUMB  V.  TaTLOK  OXHEBS. 
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ui  At  ea$e,  nmt  acte  mdemmg  mtA  on  nneqiiiTocal 
vaaaion  on  iJmt  party  U>  tleet  to  tdto  to  A<  Ua$€  of 
lie  prtmiMts  for  al  my  reUe  the  nx  months  to  Stl 
iS^t.,  a»  to  fix  thm  with  HiAiKtjf,  in  the  present 
aeiion,  for  tht  guarter'M  rent  to  that  day;  and  (p«r 
CAaraull,  B.)  to  render  it  ttnneceaarji  to  decide  wm- 
llA«r,  having  r^ard  to  the  deeition  tn  Goodrin  v. 
NoU^  a»  actum  for  km  and  ooci^atioR  conU  bo 
wmntained  against  Ihm, 

Goodwin  V.  Noble,  S  E.  ^  B.  587;  ST  L.  J.  9M, 
Q.  B.,  fHsaaaed  and  tHtttngaiJted, 

Sed  contra,  per  KeBy,  C.  B.—The  acU  of  the  d^en- 
dants  did  not  amount  to  such  an  nnequiTOC*!  act  of 
aUt^on  to  take  to  the  baoe,  as  prtt&dtd  Am  firm 
diadaiming  it  on  the  let  Avg.,  or  rendered  them  atMe 
in  the present  action  for  the  quartette  rent :  (Gk>odwia 

0.  Noble.)  And  the  piaintiff,  as  vas  said  ig  Lord 
CkatpbeU  in  that  case,  MovJa  have  forced  the  defen- 
dants to  their  election  under  eeet,  liH  ijf  Bank- 
npleg  Act  IMS  : 

Also,  per  KeBg^  C  B.,  that,  notwithetanding  the  decision 
tR  Goodwin  v,  Noble,  thepkdntiff  umddnot  be  entiUed 
to  rteover for  use  and  occupation  ;  if  being  eontraru  to 
every  prxitcipie  of  the  law  that  a  lessor  should  be 
entitled  to  recover  the  snme  rent,  for  the  samepremisea 
and  for  lie  same  period,  under  the  covenant  against 
iia  leseee,  awf  at  the  tame  timejbr  use  and  ooofpafton 
againet  nc  nirijimt. 

Tidt  is  an  action  bronght  hy  the  plidntlfF  agidnst 
the  defendants  for  the  recovery  of  iSOL  for  one 
qnarter'a  rent  of  premisea,  No.  60  and  62,  Chnrch- 
Btreet,  Lirerpool,  from  tbe  8th  June  1868,  to  the  8th 
Sept.  1868,  and  by  consent  of  the  parties,  and  hy 
the  order  of  Master  John  C.  Templer,  dated  9th 
Hay  1869,  according  to  the  Common  Law  Proce- 
dure Act  1852,  the  foUowiog  case  has  been  stated 
for  the  opinion  of  the  court,  without  any  pleadings. 

1.  The  plaintiff  is  the  owner  of  a  dwelung-houae 
and  shop,  Nos.  60  and  6^  Chnrcb-street,  LiTerpool, 
and  by  an  iadentnre  dated  the  8th  March  1866,  he 
demised  those  premises  to  James  Robertson  for 
■eren  years,  from  that  date,  at  the  rent  of  600/. 
per  annum,  payable  q^narterly  on  the  8th  June,  tbe 
8tb  Sept,  the  8th  Dec,  and  the  8th  Mardi. 

2.  On  the  25th  March  last,  James  Bobertson  filed 
s  petition  for  adjudication  of  banlcruptcy  in  the 
liirerpool  District  Court  of  Bankmptcy.  On  the 
SOth  of  the  same  month,  Messrs.  Potter  and  Taylor, 
of  Mandiester,  who  are  creditors  of  the  said  James 
Bobertson,  filed  a  petition  for  adjndicaUon  of  bank- 
xofiey  against  ttie  said  James  Robertson  in  tbe 
same  court,  and  on  the  ]6th  Ajffil  the  bankrupt's 
petition  was  annulled,  and  the  said  James  Robert- 
•OQ  was  adjudicated  bankmpt  on  the  petition  of 
Messrs.  Potter  and  Taylor,  and  on  the  7th  May, 
under  tbe  last  mentioned  petition,  the  defendants, 
Frauds  Taylor,  John  HoiraU,  and  Joseph  Bamicol^ 
were  appointed  assignees  of  the  estate  and  effects 
ot  tbe  t»nkrupt.  At  a  meeting  of  creditors  of  tbe 
said  James  Robertson,  held  on  the  same  day,  it  was 
resolTed,  parsuant  to  sect  110  of  tbe  Bankruptcy 
Act  1861,  by  the  requisite  majority  of  tbe  said 
creditors  that  no  f  urtter  proceedings  be  taken  in  the 
MUd  bankmptcy.  And  on  the  21st  May  an  ad< 
jonmed  meeUng  was  held,  at  which  tldt  was  duly 
confirmed,  and  the  requisite  majority,  required  by 
the  said  section,  directed  that  the  said  estate  and 
effects  of  the  said  James  Robertson  should  be 
woond-up  and  administered  by  tbe  said  assignees,  In 
like  manner  as  if  the  same  remained  in  bankruptcy. 

3.  On  tbe  S7th  March,  two  days  after  Uie  bnik> 
ruptcy  petition  was  filed,  the  plaintiff  distrained  for 
the  quarter's  rent,  due  to  him  for  the  proolses, 
on  the  8th  of  that  month,  and,  at  tiie  request  of 
the  soUdton  to  the  petitioning  creditors  and  the 

udgn8M|  plrintiff  ifimlnefl  In  poHeailoD 


without  selUag  up  to  the  12tfa  May  following,  when 
Messrs.  Haigh,  Son,  and  Co.,  the  solkdtors  or  agents 
acting  for  the  defendants  in  the  bankruptcy,  paid 
plaintiff  the  rent  dae  on  the  8th  Maic^  laat  with 
tlie  costs  of  tbe  distress. 

4.  Tbe  defendants,  as  aas^ees  of  the  estate  of 
the  said  bankrupt,  remained  in  possession  of  the 
immises  for  the  niapom  iff  rwHdng  tieatodt,fixturee, 
and  furniture,  ana  not  otherwise  i  and  on  the  8th  June 
anotiier  quarter's  rent  became  doe,  and  was  paid  on 
^e  same  day  by  Messrs.  Haigh,  Son,  and  Co.,  on 
behalf  of  tbe  defendants,  to  the  plaintiff.  Un  th& 
I2th  June  1868  the  pluntifTs  attorney  wrote  *he' 
foUowidg  letter  to  the  defendants'  atttnueys,  wiiA 
remained  anantmered 

I  take  tt  tlut  aa  the  usetgaam  bvre  not  daolined  th«  l«u» 
ci  tha  pramiaea  in  Cbniob-stmt.  bai  m  >tUl  in  posieiaion, 
Ooy  b»e  dect«d  to  take  the  1mm.  Sm  ssct.  131  Bonk* 
mptcjr  Act  1881, 

5.  The  defendants  still  remained  in  possession  of 
tbe  premises  for  the  purposes  mentioaed  in  the  last 
paragraph,  and  for  no  other  purpose;  and  on  the 
28rd  June  thej  sold  hv  anction,  upon  the  premisear 
the  tenants  flxtnrea  belonging  to  tbe  said  bankrupt's 
estate. 

6.  Tbe  remoral  of  the  said  fixtures  was  completed 
by  tbe  80th  June,  and  attempts  were  at  once  made 
to  delirer  the  keys  of  the  premises  to  the  bankrupt. 
The  said  assignees  were  unable  to  ascertain  his 
address  and  on  tiw  31st  July  th^  tendered  the  said 
keys  to  tiw  bankmpt's  sohdtora,  who  declined  to 
acc^  them.  On  the  SOth  July  the  assignees  asoeiy 
tained  that  the  bankrupt  was  in  Belfast,  and  on 
that  day  the  keys  were  forwarded  to  him  by  regis- 
t..red  letter,  and  be  was  informed  that  the  assignees 
declined  to  accept  the  lease  or  the  benefit  thereto. 

7.  On  the  tst  Angnst  the  defendants'  attorneys 
wrote  to  tbe  phUntiffs'  attorneys  that  the  defendants 
had  disclaimed  any  interest  in  the  premises,  and  bad 
delirered  the  keys  thereof  to  the  bankrupt. 

8.  On  tbe  8th  Sept  last  the  plaintiff  took  posses- 
sion of  the  said  itemises,  it  having  been  agreed  with 
the  defendants'  solicitors  that  his  so  taking  possessioA 
should  not  afCect  hia  right,  (if  any)  against  the  defen- 
dants, to  the  rent  tnm  ttw  8th  June  to  tbe  8th  Sept. 
last,  or  any  part  thcnof. 

9.  The  said  lease  bad  been  deposited  by  the  said 
bankrupt,  prior  to  the  Innkmptcy,  with  a  creditor 
as  seoority  for  the  payment  of  a  debt,  and  the  samo 
remained  in  bis  possession  until  after  the  8th  Sept» 
when  it  waa  deUTered  by  the  said  creditor  to  tho 
^aintiff. 

10.  The  coort  is  to  he  st  liberty  to  draw  tnA  In- 
ferences from  the  facta  as  a  jury  coold  pnps^ 
hare  ^wn. 

The  question  for  the  opinion  of  the  court  is» 
whether  the  said  plaintiff  ii  entitled  to  recorer  from 
the  si^  dtf  endants  the  sum  of  150^  for  one  qoarter'k 
rent  (rf  the  said  premises ;  or  any,  and  (if  any)  what 
part  thereof. 

If  the  court  shall  he  of  oj^nion  in  the  afilrmatiTe. 
then  judgment  shall  be  entered  up  for  the  plaintiff 
for  the  amount  to  which  the  plaintiff  sfaall  be  fonnd 
to  be  entitied,  with  costs  of  suit,  if  the  said  amount 
shall  exceed  20il ;  otbwwise  for  tbe  said  amount,  with 
costs.  If  the  court  shall  he  of  ojanion  in  the  negsp* 
tire,  then  judgment  of  noBe  vneequij  with  costs  of 
defence,  shall  be  entered  up  for  the  defendants. 

The  ididntiff*s  points  for  argument:— I.  That 
there  is  etidence  on  the  facts  stated  of  an  election 
by  tbe  defendants  to  take  the  pronises  in  question 
for  the  reudue  (tf  tbe  term  crested  by  the  tease  ot 
8th  Mardi  1866.  2.  That  there  fa  erldenoe  of  an 
election  by  tbe  defendants  to  take  the  sud  premises 
fox  tiie  quarter  in  respect  of  wliich  the  rent  sued  fw 
iadaimed.  3.  That  the  defradante  are  liable  in  nso 
and  ooot^stioo  fbr  the  laat  mefiabMd-AerMt  ani 
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iha.%  the  rent  in  the  lease  it  eTidenoe  of  the  value  of 
the  eaid  premiMs.  4.  That  the  pIuntiiE  is  entitled 
to  the  judgment  of  the  court  for  150/. 

The  defendants'  points :— 1.  That  under  the  cir- 
camstaDceB  set  forth  in  the  special  case  the  plaintiff 
it  not  entitled  to  recoTer  any  rent  from  the  defen- 
danta.  2.  That  flie  facta  show  that  the  defendants 
did  not  elect  to  take  the  benefit  of  the  tease  of  the 
.Iiremises. 

The  folloving  sections  of  the  Banlcraptcy  Act 
1649  (12  &  13  Vict.  c.  106)  and  the  Bankruptcy  Act 
1861  (34  ft  85  Ylct.  c.  184)  mpectivelj  are  material, 
and  were  referred  to  in  the  arg^ument  andindgments. 

The  Bankruptcy  Act  1849  (12  &  13  Vict.  c.  106) 
enacts,  by  sect.  145,  that  if  the  assigneea  of  the 
estates  and  effects  of  any  bankrupt  having  or  being 
entitled  to  any  land,  eitiier  under  a  conveyance  to 
iiim  in  fee,  or  nodW  an  agreement  for  any  such 
dmreyaDce,  subject  to  any  perpettul  yearly  rent 
renrred  by  such  conreyance  or  agreement,  or  bariag 
or  bong  entitled  to  any  lease  or  agreement  for  a 
lease,  aball  dect  to  take  inch  land,  or  the  benefit  of 
snch  conveyance  or  agreement,  or  such  lease,  or 
agreement  for  a  lease,  as  the  case  may  be,  the 
bankrupt  shall  not  be  liable  to  pay  any  rent  accruing 
-after  the  issoing  of  the  flat  or  filing  of  the  petition 
for  adjudication  of  bankruptcy  against  him,  or  to 
be  sued  in  respect  of  any  snbseqnent  non-obiemuice 
or  non-performance  of  the  coDditions,  covenants,  or 
^reements,  in  any  tndt  conveyance  or  agreement, 
or  lease  or  agreement  for  a  lease ;  and  if  the 
assignees  shall  decline  to  take  such  land,  or  the 
benefit  of  such  conveyance  or  agreement,  or  lease  or 
agreement  for  lease,  tiie  bankrupt  shall  not  be  liable, 
if  within  fourteen  davs  after  he  shall  have  had  notice 
that  tiie  asrignees  hare  declined,  he  shall  deliver 
up  such  conveyance  or  agreement,  or  lease  or  agree- 
ment for  lease,  to  the  person  then  entitled  to  ^e 
rent,  or  having  so  agreed  to  convey  or  lease,  as  the 
case  may  be ;  and  if  the  assignees  shall  not  (apon 
being  thereto  required)  elect  whether  they  will 
accept  or  decline  such  (and  or  conveyance,  or  agree- 
ment for  conveyanoe,  or  snch  lease  or  agreement  for 
lease,  any  person  entitled  to  snc^  rent,  or  having  bo 
conveyed  or  agreed  to  convey,  or  lease  or  agreed  to 
leAe,  or  any  person  claiming  under  Mm,  shall  be 
-entitled  to  apply  to  the  court,  and  the  court  may 
order  them  to  elect  and  deliver  up  such  conveyance  or 
agreement  far  conveyance,  or  Imbb  or  agreement  for 
lease,  in  case  they  shall  decline  the  same,  and  the 
possession  of  the  premises,  or  may  make  snch  other 
order  therein  as  it  shall  think  fit. 

The  Bankruptcy  Act  1861  (34  &  35  Vict.  c.  1S4) 
enacts  as  follows 

Sect.  109  provides  for  a  meeting  of  creditors  after 
■Adjudication. 

Sect.  110  enacts,  that  in  case  at  snch  meeting,  or 
any  other  meeting  of  creditors,  any  proposal  sh^ 
be  made  by  or  on  behalf  of  the  bsjikrupt,  which  it 
shall  appear  to  the  major  part  in  value  of  the 
-creditors  then  present,  ought  to  be  accepted,  or  If  it 
shall  appear  to  the  majority  in  value  of  creditors 
Snaent  at  any  meeting,  to  be  desirabla  on  any 
grouDd  to  resolve,  and  such  majority  shall  resolve^ 
that  no  further  proceedings  be  tuen  in  btu^- 
ruptcy,  the  meeting  shall  be  adjourned  for  fonr- 
teen  days,  in  order  that  notice  of  such  resolu- 
tion may  be  given  to  every  creditor  by  tiie 
■offlcial  or  creditors'  assignee,  which  shall  be  done 
aoowdingl^r ;  and  if  at  sudi  adjoomed  meeting  a 
majori^  in  number  representing  thzce-fonrUu  in 
Talue  m  the  creditors  present  sh^l  so  resolve,  ^o- 
ceedings  in  bankruptcy  shall  be  suspended,  and  the 
estates  and  effects  of  the  bankrupt  shall  be  wound- 
up and  administered  in  such  manner  as  such  majority 
uall  direct,  and  the  bankrupt  having  made  a  fuU 
dlaoorery  of  his  estatcv  dull  be  entitled  to  apply  for 
an  order  of  disdiarge. 


By  sect  117,  on  appointment  of  the  oediton, 
assignee,  all  the  estate,  real  and  personal,  of  the 
bankrupt  shall  be  devested  out  of  the  official 
assignee,  and  vested  in  the  creditors'  asrignee. 

Sect.  181,  in  ereiy  case  of  a  leaser  or  an  agttt- 
ment  fOT  a  leas^  it  shall  be  lawful  fat  dw  as^wa 
to  elect  to  take  the  same  and  the  benefit  thneo^  sod 
to  keep  possession  of  the  premises  up  to  soae 
quarter  or  half-yeariy  day,  on  which  rent  is  mide 
payable  by  the  same  lease  or  agreement,  such  Atj 
not  being  more  than  six  montlis  £rom  the  adjndiea- 
tion  of  bankmptcy,  asrfqMttsiic&diirl*AdHiSBcl 
lea$e  or  agreaaeat  for  a  boso. 

Bitii^  Q.  C.  (with  him  was  C.  RusmIT)  hx  the 
plaintiff. — It  is  difficult  to  see  what  answa  there 
can  possibly  be  to  the  defendants'  liabDit^  for 
the  rent  of  the  quarter  daring  nine  weeki  <rf 
whidi  th^  beld^'possessioD.  It  is  enough  that  tbir 
were  in  possession,  and  it  is  not  for  the  plsiotiS 
to  ai^e  the  question  of  election  to  take  to  the 
lease.  Before  the  statute  of  1849,  assignees  andtt 
the  old  law  were  held  KaUe  where  they  bad  tskn 
possession  and  occupied  for  Ae  benefit  of  the  eitttt 
(see  AtueU  t,  BsAton  and  awlker,  2  Cr.  A  J.filO; 
I  li.  J.,  N.  &,  216,  Eq,  and  the  judgment  of  Lofd 
Lyndhnrst,  G.  B.X  that  b^aig  on  the  premisM,  snd 
actually  ts^ng  possesiion  is  sufficient  to  bind  them. 
"So  donbt  the  defendtfote  will  rely  on  GooAmr. 
Noble  mdothers,  in  the  Queen's  Bendi,  8  B.  ft  B.  687 ; 
27  L.  J.  204,  Q.  B. ;  but  that  case  is,  at  all  evaitt, 
an  authority  for  the  plaintiff  to  this  extent,  thst  it 
shows  them  to  be  liable,  at  any  rate,  for  a  qnaite^i 
rent,  for  use  and  occupation.  Subsequently  to  tliii 
vas  passed  the  Bankruptcy  Act  1861,  which  relieved 
assignees  from  a  dangerous  position.  Freviouly 
to  &at  if  assignees  interfered  or  did  anything  viUi 
the  loue  they  were  held  to  have  elected  to 
take  possession ;  but  under  sect.  131  of  the  Act  of 
1861,  they  may  hold  for  a  limited  period,  sad  dm 
at  its  espiration  may  declise  furUier  intciMl  in 
the  premies.  Here  the  plaintiff  may  say  tbs  drfa- 
dants  have  elected  to  take  the  lease  entirely,  but  at 
least,  having  paid  the  quarter's  rent  on  the  Sth  Jsne 
and  continued  to  occupy  for  several  weeka  of  tbe 
second  quarter,  they  are  lialde  for  that.  He  dttd 
also  McDoaald  T.  Thompson,  a  very  recent  case  is  tbe 
Common  Pleas,  30  L.  T.  Bep.  JH.  &  666;  L. 
4,  C.  P.  747  (and  was  stopped  bjr  the  coiu^  ^ 
called  on) 

J.  Brown,  Q.  C.  (with  him  C.  JtffenT^  *»" 
defendants. — Thfse  has,  it  is  snbmittea,  been  as 
elec^n  here  by  the  assignees,  nor  is  there  tsy 
evidence  of  any,  and  without  election  thmcaa  be  K 
liability  on  their  part  as  lessees,  and  there  ctn  be  do 
actifHi  against  than  for  use  and  occupation,  iasi- 
mnc^  as  the  premises  are  let  under  a  lease.  Sect 
131  of  the  Act  of  isei  makes  no  difference  in  Ae 
case,  but  leaves  the  matter  exactly  where  it 
before.   It  only  confers  on  the  lessees  a  jpo** 
wUch  ^ey  had  not  before  got  Prior  to  1861 
tb^  elected  at  all  the  dectloa  was  takm  to  be  nr 
the  whole  term,  unle«  they  got  rid  of  it  bf 
ment.  There  is  nothing  in  the  section  defining  nu 
is  election,  or  altering  the  doctrine.   It  is  a  mtud 
question  of  law  and  fact.   [Kbllt,  C.B.— WW 
effect  then  do  you  give  to  the  words  "  and  upon  nea 
day  to  decline  sudti  lease  or  agreement  for  a  leue^ 
in  sect.  181  of  the  Act  of  IS61 71  Hie  section 
the  awdgnees  power  to  hold  the  premises  for  » 
months  after  the  adjadlcation,  and  then  to  dei^ 
(he  lease,  but  they  have  not  done  it  here,  and  w 
section  baa  no  applicaUon.   In  Copland  v.  Supt^ 
I  B.  &  Aid.  693,  after  much  discusuon  U  wu  MH 
by  Lord  EUenborougb,  a  J.  deUvering  theCB- 
sidered  judgment  d  the  Court  of  QneenliBn^ 
that  the  general  uaignBent  of  a  bantan|pt^«MW 
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under  the  commisuon  did  not  vest  a  term  of  years 
io  tba  aasignees  onleas  thej  did  •ome  «ct  uaoifeating 
their  awent  to  anch  aaaiignmeDt  ai  regaidad  the 
lain,  and  tb«i  accepted  m  the  eitate  and  iwita. 
Thjit  judgment  has  been  acted  on  ever  rioce  aa 
htying  down  the  law  conecUy.  It  was  ao  held  also 
ina  more  recent  caae,  lAndux/  r.  Limberty  12  B.  Moo. 
aF.209  j  6  L.  J.  52,  CP.;  2  Car.  &  P.  526.  The 
qaeatioo,  then,  here  ig,  have  these  defendaBta  done 
•■J  imeqiiiTocal  act  evideiiciiig  an  election  to  take 
to  ti»  leaae  ?  Hie  payment  of  rent  under  the  first 
distroH  pro  Tea  nothing.  Until  thereoolation  of  the 
7th  S£ay  was  oonfirmed  on  the  2lBt  May  the 
aitigneea  could  do  nothing.  The  payment  of  rent 
on  the  8th  June  was  obligatory  upon  them  in  the 
course  (d  their  duty,  to  ^vent  the  lou  which  would 
hate  aocnied  to  the  estate  by  a  forced  sale, 
ney  remained  in  peiieislon  no  longn  tiian  was 
absolutely  necessary  to  enable  tbem  to  dispose  of  the 
bankn^t's  estate.  They  had  not  elected  on  the 
12th  June,  nor  were  they  then  bound  to  do  so.  The 
cases  show  that  six  and  even  twelve  months  have 
beta  allowed  to  assignees  noder  such  circum- 
stKieei  without  rendwing  them  liaUe  tar  the 
whole  term.  At  moat  **the  cinmmstaacea  are 
eamvocal,"  aa  was  niA  by  Loti  CampbeU,  C.  J.  in 
Goodwin  V.  iVo6&  (u&i  n^).  Ttiat  case,  the  facts  of 
which  are  parallu  with  the  present,  OTarmlei  the 
old  cases  and  the  diota  dted  oa  the  othw  aide. 
Be  cited  also 

e*vartt  Taat(m,in.re  TiUton,  15 'L.'S.Rm.'Sf.S. 
IBS,  Chstn ;  L.  Bep.  2  Gh.  App.  199  ; 

Ez  parte  Webster,  in  re  WiclAam,  L.  Bep.  2  Ch. 
App.  556; 

Ez  parte  McKerrow,  12  L.  T.  Eep.  N.  S.  753 ; 

MalUtt  r.  Levin,  16  L.  T.  Bep.  N.  S.  581,  Ex. ; 

Tuck  T.  P^sim,  6  Bing.  321 ; 

Whwler  T.  Bramah,  3  Oampb.  3i0. 
Tbe  ease  of  Macdonald  t.  Thampam,  cited  cm  the  other 
uds,  was  a  can  of  ordinaiy  goods  and  chattels,  and 
invcAved  no  question  of  eleeticHi  at  aU.  It  was  im- 
psssiUe,  without  orermliDg  all  the  cases  dted,  to 
h<dd  that  there  had  been  any  election  here.  Nor  is 
there  anything  amounting  to  an  estoppeL  The  most 
that  can  be  said  is  that  th^  did  not  answer  the 
ittom^'s  letter— tiiftt  they  in  fact  did  nothing.  It 
wss  competent  to  the  Landlord  (and  he  was  bound 
to  have  done  so)  if  the  aarigneei  were  slow  to  dect, 
toapply  to  the  Cout  of  Bankruptcy  and  put  pree- 
•nn  upon  them  (sect  14fi  of  the  B8nkrapt(7  Act 
1S48.)  Hie  leaae  still  etntinuiog  there  could  be  no 
dsBB  tta  nse  and  occnpation.  A  count  for  itwould 
BOtlle.  rCMASBr,  B.  refers  to  Hataon  t.  SleumMon, 
lK&Ald.890:  and  to  sect.  110  of  the  Bankrnptcy 
ArtlWl.] 

Powell^  Q.  C.  in  reply.— The  cases  cited  amtra  have 
httleu  no  application.  The  qoestioa  turns  entirely 
on  sect.  ISl  of  the  stetnte  of  1861.  Before  that 
Matnte,if  the  assignees  intwfwedin  the  least  d^^ree, 
ttsy  were  fixed  with  the  lialnlity  for  the  whole 
tem.  l^itaUnc  broadly,  Hie  meaning  of  sect.  181 
was  this:  "Three  courses  aie  open  to  yon,  the 
•trignocMt  ud  you  may  either  not  enter  at  all,  or 
you  mu  enter  for  a  limited  period,  cw  if  you  enter, 
and  fail  to  exercise  the  pow«  given  you  by  the 
>titiite  of  ezpreasiag  your  intention  at  taking  it 
nly  fot  a  limited  period,  then  you  shall  be  hehl  to 
hue  taken  it  f(H>  the  whok  term."  The  same  acts, 
wUdi  before  the  statute  might  not  have  been,  may 
now  well  be,  held  to  amount  to  aa  election.  Why 
did  not  the  defendants  write  and  'I't'^"^  taking 
rnisfsian?  T^y  knew  the  buidlord's  address. 
GmdmU  T.  Noble  is  not  dieted,  bnt  it  was  decided 
VAta  totally  difleicDt  state  (rf  the  law,  and  has 
no  analogy  hem.  This  is  an  action  agunst  tbe 
defendsDts  as  assignees,  bnt  against  them  as  persons 
OBtsriog  mfoa  and  oeovying  &»  plaiatiff'spnmisea. 
Daliii  the  dafudautiHtt  liaUe^ hew ia  the Ud&- 


[Ez. 

lord  to  get  his  rent  ?  He  cannot  get  it  from  t] 
bankrupt.  He  cited  also  Uie  case  of  Ex  parte  &du 
rs  J^mI,  before  Commisrioner  Holcoyd,  82  L.  T.  Be 
19,  and  referred  to 

WoodCall's  Landlord  mid  Taiant,  2SX>et 
edit,  ^  Cole. 

Qir.  adv.  vuU. 

Their  Lordships  retired  for  some  time,  and  ( 
thdr  return  into  conrt,  there  being  a  dlflerenoe : 
opinion  opon  tbe  bench,  theypnweeoed  to  deliver  d 
following  jodgrments. 

CLBJLftBT,  B.— The  plaintiff,  is,  I  think,  entitU 
to  judgment  in  this  case.  The  action  is  bronght  t 
him  as  landlord,  to  recover  from  the  defendants 
quarter's  rent  under  a  lease.  It  seems  that  tt 
tenant  or  lessee  a  Mr.  Kobertsou,  became  a  baal 
rupt  on  his  own  petition  on  the  26Ui  March  16$ 
which  bankruptcy  was  subsequently  annulled,  an 
he  was  eventually,  on  the  15th  April  1868,  adjud 
cated  bankrupt  on  a  creditor's  petition,  and  on  tl 
7th  May  followiag  such  adjudication,  the  defa 
dauts  were  appointed  creditors'  assignees,  and  o 
tbe  same  day  name  a  meeting  of  crediton,  i 
which,  pursuant  to  sect  110  of  the  Baokmptc 
Act  1861,  a  resolution  was  passed  that  no  furthi 
proceedings  should  be  taken  under  the  ban! 
ruptoy,  which  resolution  was  confirmed  in  lli 
regular  way  at  an  adjourned  meeting  on  tl 
21aC  of  the  same  month  of  May,  it  bein 
then  resolved  that  no  further  pioeeedinga  i 
the  bankruptcy  should  be  taken;  and  that  tt 
bankrupt's  estate  and  effects  should  be  woucd-u 
and  administered  by  the  assignees  in  like  manner  i 
if  the  same  had  remained  in  bankmptey.  This  dat 
the  21at  May  1868,  therefore,  so  far  as  the  petitio 
of  the  defendante  as  assignees  is  concerned,  is  a  vei 
impvtanb  one.  Now  no  particular  rdiance  haa  bee 
placed  on  this  transection  aa  i^ards  the  liabiliigr  c 
the  defendanto.  I  shall,  tfasrefoie^  consider  tib 
case  as  if  they  had  remaned  as^raees  of  the  banl 
mpt  in  the  usual  course,  guarding  myself  oal 
against  its  being  suivo*ed  that  the  creditor 
after  resolving  that  no  further  proceedings  i 
bankmptey  sbonld  be  tekm,  and  so  withdiawin 
the  m^ter  so  fax  from  the  complete  jnrisdietie 
of  tbe  court,  though  It  could  not  be  take 
out  of  tbe  conrt  altogeUier,  could,  by  thia  n 
solutimi,  still  confer  on  the  defendanto  all  tti 
rights  and  privileges  of  assignees  in  bankruptoj 
We  must,  however,  deal  with  the  caae  upon  th 
concession  of  the  parties  as  Involving  the  reepon 
sibility  <rf  the  defendanto  aaas^^ees.  The  bank 
mpt  is  the  lessee  under  a  lease  at  tberoit  <tf  600 
a  year,  and  I  take  it  to  bd  clear  that  the  proper^ 
in  the  leaae,  and  the  character  of  assignees  of  th 
leaser  do  not  belong  to  the  defendanto  unlcsa  thQ 
have  dona  some  act  to  make  them  belong  to  tiien: 
Mr.  Powdl,  in  arguing  for  the  phdntiff,  stated  mer 
than  once  tiiat  the  effect  of  the  later  Act  of  Fai 
liament  «f  1861  was  to  make  it  pass  to  them  a 
onoe^  more  than  it  did  before.  I  differ  from  tha 
coestruotioa  of  the  117th  section  of  the  statub 
which  leaves  the  case,  I  think,  pretty  much  as  i 
was  befwe,  because  the  only  effect  of  sect  1L7  i 
that,  upw  the  appoiBtment  of  the  ereditan 
asdgnee,  the  property  passes  out  of  the  oiBcfs 
sesignee  to  the  creditors'  assignee;  nor  la  tiier 
anything,  I  think,  to  show  tiiat  tilia  section  make 
it  vwt  in  the  assignees,  or  that  it  can  in  an; 
way  be  said  to  vest  in  tiiem,  until  they  have  don 
some  act  to  make  it  do  so.  Tbe  timpls  questioi 
then  in  this  case  is,  have  the  drfendaal^  or  bxr 
they  not,  done  some  act  to  make  it  vast  in  tbem 
They  may  make  it  vest  in  them  by  positive  eleetkm 
or  by  notice  to  creditors,  ev  by  doing  some  ae 
equiralent  to  deotion.  Aayiot  which  clflllM 
th«a  with  .  ri«»^*b^iz^?W^^^re*^ 
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•ay  rif^t  of  ponenion  vonld,  in  my  opinioa,  be 
«a  decUoD  from  which  they  could  not  eicape. 
Tbe  merely  being  in  poMenioD  the  mesmiger, 
for  the  purpose  ot  diiporinir  of  the  property,  ai 
floods,  diAttela,  pictorea,  or  tbe  like^  would  of  iti^ 
ksre  it  u  open  question  whether  or  not  then  had 
])eeB  an  de<»on,  and  to  determine  whetbv  cr  not 
that  act  amounted  to  an  elet^oo,  we  must,  I  thinlc, 
«ee  whether  there  ii  anything  showing  them  to 
hare  been  there  in  the  ^aracter  of  tenants.  The 
moment  it  is  established  that  they  have  a  claim  of 
title  aa  tenanta  or,  in  any  way,  to  the  lease  by 
«lection,  the  moment  they  have  done  any  act 
ATailing  themeelTes  ot  any  right  to  the  occupation 
id  the  premises  aa  lessees,  they  have  made  a  con- 
clnidTe  election,  and  they  cannot  get  oat  of  the 
ISlst  section  of  the  Act  of  Parliament.  Hare 
they,  then,  made  themselTea  tenants  noder  the  lease 
or  not  ?  Now  the  first  distress,  in  respect  of  the 
■eat  due  on  the  8th  Hardi,  Is  notUag,  fat  that 
became  dne  long  before  they  bad  an;&ing  to  do 
with  it,  as  their  real  characters  only  commenced  on 
the  2l8t  Hay.  Therefore  we  may,  I  think,  throw 
altogether  ont  of  our  consideration  the  payment  of 
mone^  for  the  first  distress  for  the  purpose  of  re- 
deeming the  property  which  belong^  to  tiiem,  aa 
titoy  had  no  altematlTe  but  to  make  tin  payment 
We  must  look,  then,  to  what  took  place  afterwards. 
We  find  them  in  possession— the  rent  day  (the  8th 
June)  coming  round — the  day  arrives — no  particular 
demand  or  pressure  is  made  or  pat  upon  them  for 
p»ment  of  the  rent,  but  we  find  that  they  pay  it. 
Bow  far  tiiey  had  a  right  to  occupy  these  pre- 
mises  for  the  purpoee  of  selling  the  fixtures  which 
nay  or  not  have  been  very  Taluable  to  ^em^ 
va  need  not  aay;  but  we  know  tbey  aro  in 
poaaesalOD,  and  that  aa  the  rent  day  came 
round  th^  paid  the  rent,  and  according  to  the 
«tatement  in  the  case  they  paid  it  on  b^alf  of  the 
«state.  From  that  time,  therefore,  the  plaiotiff,  the 
landlord,  was  cetopped  from  regarding  them  in  aay 
odur  light  than  aa  his  tenants.  He  could  not  have 
turned  them  out^  having  leorived  rent  from  them. 
I  do  not  feel  myself  at  Ubv^  to  infer  that  the  rmt 
•was  not  received  from  them  aa  tenants,  and  that 
being  BO,  they  paid  it  as  tenants  and  became  traants, 
«iid  could  not  snbseqnently  make  an  election.  Bat 
it  does  not  stop  there.  The  plaintiff's  attorney, 
lunring  regard  to  sect  181  of  the  late  Act  of  1861, 
«nd  knowing  that  the  defendants  might  or  might 
not  elect,  according  to  the  Act,  with  reference  to 
the  quarter  that  remained,  wrote  them  the  lett^ 
•et  out  in  the  case,  not,  I  think,  for  the  purpose  of 
inveigling  them  into  a  position  of  unlimited  liability 
«l  to  this  lease  of  600&  a  year,  but  merely  of 
•aeertaining  the  position  of  the  parties  and  how 
matters  stood  between  tbem  respecting  tlw  next 
quarter,  which  had  then  jast  commenced.  This 
letter  is  dated  12th  June,  and  is  as  follows :  "  I 
take  it,  as  the  assignees  have  not  declined  the 
lease,  but  are  still  in  possession,  they  have 
dected  to  take  the  lease.  See  sect  131  of  the 
Bankruptcy  Act  1661."  Undoubtedly,  when  the 
SMSignees  paid  the  rrat  on  the  8th  June  they  m^ht, 
«s  has  been  sidd,  at  the  same  time  have  given  up 
the  key  and  possession  of  the  premises,  and  have 
lid  themselves  of  all  further  liatuiity.  But  tbqr 
did  not  do  so.  All  goes  to  show,  in  my  opiniun,  that 
ttevjieeted  to  remain  in  for  another  quarter,  and 
•oBelent)  I  tiiink,  has  taken  place,  on  the  statement 
<if  facta  in  the  case,  to  make  the  defendants  respcm- 
aible.  There  raoains  the  question,  how  does  the  case 
«tand  with  regard  to  the  authorities  ?  It  seems  to 
methat  the  important  case  at  Goodwin  v.  Nol^  on 
Vhioh  ao  mwdi  reliance  has  been  placed,  doea  not, 
vhoi  the  judgment  is  carefully  looked  at,  pmfesa 
to  omrnle  the  previous  at^iorities,  or  to  lay  down 
wy  Mv  vale.  Ita  effect  ia  that  vnrj  qocatton 


arising  on  these  matters  mnst  be  judged  of  Iqr  a 
close  attention  to  the  circumstances  of  the  paxtl- 
calar  case,  in  order  to  enaUe  it  to  be  seen  whether 
or  not  there  has  been  an  unequivocal  deetioa. 
Taking  the  facts  in  tiiia  case— namely,  the  fact  of 
the  d^endants  remaining  in  possearion  toe  a  parti* 
cular  purpose,  the  fact  of  their  pajment  <c  not 
when  it  became  due,  without  anythiDg  to  diow  it  to 
have  been  paid  otherwise  than  in  the  character  of 
tenants,  the  fact  that  it  was  received  by  the  Isndloid 
from  the  defendants  as  tenants,  and  the  letter  of 
12th  June, — and  conpling  all  three  circamstsacts 
together,  with  what  tadk  ^aoe  altar  that  letter, 
— namely,  that  the  assignees  took  no  steps  uirtQ  a 
much  later  period,  when  their  attorneys  wrote  ta 
the  plaintifTs  attorneys  to  say  that  they  had  at  that 
time  disclaimed  any  intnest  in  the  premises,  and 
bad  sent  the  key  to  the  bankrupt — it  appears  to  ms 
that  the  effect  the  wbtde  matter  ia,  at  all  events 
to  bind  tbem  to  an  deetion  to  oome  under  the  UaUB- 
ties  of  this  lease  as  toumta  to  the  extent  4s 
months,  or  rather  to  the  extent  of  the  rent  to  the  8th 
Sept.  So  far  aa  that  goes,  therefore,  my  jndgmoitii 
that  the  defendants  have  so  far  bound  tbemselrei  to 
pay  that  they  cannot  relieve  themsdves  to  that 
extent,  and  tiiat  our  judgment  on^t  to  be  foe  tte 
pldndfl. 

Pioorr,  B.— I  cannot  say  that  I  have  not  bed* 
tated  a  good  deal  as  to  the  proper  condasloo  at 
which  the  court  ought  to  arrive  in  this  case; 
but,  in  the  result,  I  come  to  the  coacluBon 
tiiat  the  ^aintiff  is  entitled  to  our  judgOKnt 
I  think  the  case  depends  mainly  on  the  ques- 
tion whether  we  can  aay  that  theae  aawKH 
have  elected  to  take  the  benefit  of  this  lease.  That 
must  depend  upon  the  evidence  in  the  esse— the 
question  of  election  being  a  question  of  intentioD. 
A  man  may  have  in  his  mind  an  intention  in  oae 
direction,  and  all  his  acts  nuqr  pmnt  in  anotbs. 
We  cannot  oitcr  into  another  man's  mind,  cKcpt 
so  far  aa  bis  acta  enaUe  na  to  do  so.  Judging 
the  acts  of  the  defendanta,  I  fed  bound  to  inf« 
that  they  had  an  intention  to  deet,  and  did  deet,  te 
take  the  benefit  of  this  lease.  I  do  not  fed  at  all 
piesaed  by  the  argument  adduced  on  behalf  of  the 
defendants  as  to  the  difficulties  thrown  in  the  laod^ 
lord's  way  by  the  bankmptcgr.  On  the  eonbamj 
think  the  Bankruptcy  Act  shows  the  mode  in  wmdi 
all  the  parties  may  be  lelieved.  It  ae^os  to  n* 
that  the  Act  has  taken  puns  to  pat  tbem  all— tiia 
landlord  and  the  tenant,  the  bankrupt  and  the 
assigneea— in  audi  a  poaition  that  they  may  earily 
asc^tain  bow  they  stand,  and  extricate  timaaelvei 
from  any  difflcnlty  by  taking  thepnq^couse  Ana 
pointed  out,  and  haa  rested  in  fhe  court  powtt 
to  do  full  justice  between  them  all,  lij  maUflg 
**Badiotderaathecoart  shall  think  fit."  HyjaAg* 
ment  ia  rested  on  the  question  whether  or  not  the 
defendanta  have  dected  to  tain  the  benefit  of  tna 
lease ;  and  I  have  cwne  to  the  omidariMi  tiiat  Ae|f 
haT&  What  are  the  facts  leading  me  to  that  coa- 
dnaion?  First,  there  was  the  rant  which  eamem 
on  the  Sth  Mardi,  and  was  paid  under  the  disttesii 
and  which,  I  agree  with  my  toother  Cleasby, 
be  put  ont  of  our  craslderabon.  Then  the  neit  rent 
became  due  on  the  8th  June.  In  the  meaawhiw 
the  ddendants  were  in  poaseaaion,  but  I  do  not  W 
much  stress  on  that  ^ot  it  may  be  cqdvwd;  IM* 
is  to  say,  they  may  have  beaa  then  for  tM 
purpose  <A  taking  the  goods,  or  for  tiie  purpoM  « 
asserting  a  right  to  the  possearion.  But  nevothdas 
there  they  were.  Then,  on  tiie  voy  dv  t**™ 
became  due,  theypayit  orltispddfartheni,nlB- 
ont  any  demand  or  any  Uireat  m  Stress,  or  ««•  *■ 
goods.  But  even  so  far,  I  would  agree  Um*  bM 
might  be  equivocal,  if  th«y  paid  it  to  avoid  aOt- 
trees,  or  because  titey  knew  that  if  tiindld  ao^ 
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thai  they  migfat  be  compelled  to  pay  it  by  way  of 
duireu.  But  the  o«xt  thing  is  that  the  plaintiflF'a 
sttwney  takei  the  coarw  which  Menu  to  be  the 
mMtatnightf(Kward  and  bnsineH-Uke  connefor  him 
to  take;  he  giyes  notice  to  the  defendants,  or  to 
tteir  aJUomeja  rather,  of  the  view  he  hinuelf  takes 
ci  ihia  act  ci  payment  of  rent.  The  letter  aiye, 
"I  take  It  that  as  the  assigneea  hsTe  not  declined 
the  lease  of  the  premises,  but  are  still  in  posses- 
sion** (and  he  might  hare  added  "  and  have  paid 
the  rent")  "that  they  have  elected  to  take  the 
lease,"  and  he  gires  as  a  reason  for  so  ooDcludiog 
*«  See  ISIst  section  of  the  Bankruptcy  Act."  What 
more  could  a  landlord  do  than  that  ?  It  is  said  Uiat 
he  mig^it  have  i^fdled  to  the  court.  So  of  oonrse 
be  might,  at  some  cost  and  trouble ;  but  surely  the 
more  reasonable  course  was  to  tell  the  other  side 
the  view  he  took  of  the  acts  of  the  defendants.  I 
must  say  that  if  the  defendants  hare  done  an  act 
•nch  as  pliyiog  their  rent,  which  may  be  equirocal 
•a  to  the  intuition  taken  to  be  InToWed  in  it,  and 
tb^  have  notice  that  tiie  other  party,  who  Is  inte- 
reated  in  the  matter,  and  is  a  party  to  the  business, 
takes  the  riew  that  their  continued  possession, 
oonpled  with  the  payment  of  rent,  amounts  to  an 
election,  and  that  it  is  taken  by  him  to  be  so,  I 
think  there  Is  but  one  course  open  to  them  if  they 
do  not  mean  to  be  judged  otherwise  by  their 
•Ueuo^  and  that  is  to  say,  Ton  are  mistaken :  we 
do  not  by  paying  ttie  rent  mean  to  be  taken  to  baTe 
elected  to  conthiue  in  possession.  We  know  we 
must  pay  rent  one  way  or  the  other  if  our  goods 
are  on  tne  premises,  and  we  have  paid  it  as  the 
most  l>eneflaal  course  us  to  take.'*  On  the  cod- 
toaiy,  howerer,  they  treat  tiie  matter  with  sHenee, 
and  thns.  In  my  opinion,  tadtly  assent  to  the  Tiew 
which  the  plaintio^s  attorney  had  taken.  But  if  I 
am  stretdiing  that  too  much  against  the  defendants, 
wet  the  eridence  of  election  does  not  stop  tlwre. 
The  possession  still  continues,  and  it  continues  in 
spite  of  the  notice  that  continuance  ot  it  would  be 
taken  to  be  an  intention  to  elecL  It  does  not  even 
•top  ther^  for  on  the  let  Amt.  the  defendant's 
sittomeys  wrote  to  the  pWntifis*  attorney  to  say 
that  they  had  disclaimed  any  interest  in  the  pre- 
mises, and  tbat  they  had  delivered  the  key  to  the 
plaintiff.  Why,  if  the^  meant  from  the  first  to 
treat  the  landlord  and  his  attorney  as  persona  with 
whom  thnr  bad  nothing  to  do,  do  they  send  tbat 
notice  f  They  might  h^ve  said,  "Tou  may  go  to 
the  coortj  or  do  aoythiog  else,  or  write  us  letters, 
bat  we  will  not  ans^o-  tiiem';  our  business  is  not 
with  you,  it  lies  with  the  court  and  the  bankrupt 
and  we  estate,  and  we  have  nothing  to  do  with 
yon."  It  would  have  been  consistent,  thonfore, 
tiiat  dHff  should  have  sent  the  keys  to  the  bank- 
mpt,  and  taken  no  notice  of  the  plaintiff  and  his 
attorn^,  and  their  conduct  then  mic^t  have  been 
consistent,  although  perchance  it  might  have  been 
etiniTocaL  But  on  tne  1st  Aug.  they  do  not  con- 
mne  tiiis  consistent,  though  uobnttnessUkfe  con- 
dnc^  but  write  and  say  th«y  have  disdaimed  any 
interest,  as  though,  up  to  that  timflb  tiiey  had  been 
acting  as  if  they  had  not  disdained,  or  as  if  they 
bad  elected  to  take  to  the  lease.  It  was  time  ond^ 
■ect  181  for  them  to  disdaim^  as  it  leqnired  them 
■0  to  do.  Their  acts  seem  to  me  to  be  no  longer 
equivocaL  Whatever  their  inUntion  may  have  been, 
tiiey  cannot  OHnplain  if  a  judg^  who  has  to  deter- 
Bdne  whether  by  their  aett  they  had  elected  or  not, 
comes  to  the  condusion  tiiat  those  acts  evidence  an 
deetioa  in  point  of  fact.  I  have  c<»ne  to  tbat  con- 
dusion, as  I  have  already  said,  not  without  some 
bedtation.  I  think  the  case  differs  from  tbat  of 
Goodwin  r.  NobU.  In  that  case  no  doubt  titers 
were  the  payment  of  rent  and  other  dreamstances, 
bat  there  were  not  the  drenmstanoes  td  the  notice 
imparting  the  Tiew  taken  by  the  other  side,  wlddi 


[Ex. 

was  treated  with  ailence,  and  the  subsequent  con- 
tinuing in  possession  after  such  a  letter,  with  the 
notice  of  the  1st  Aug.,  that  I  have  already  referred 
to  in  paragraph  7  in  this  case.  That  seems  to  me 
to  cause  the  present  case  to  differ  from  the  facts  in 
Goodwin,  r.  Nobis.  In  the  condusion  I  have  arrived 
at  I  am  not  embarrassed  by  that  cose,  or  by  the 
other  cases.  I  agree  witii  that  case  to  this  extent, 
that  each  case  must  depend  on  its  own  dream- 
stances,  when  it  is  a  question  of  intuition  or  dec- 
tion,  to  be  evidenced  by  facts.  In  tbe  present  case 
it  seems  to  me  tbat  these  are  facts  which  do  evi- 
dence an  dection,  and  that  the  pldntiff  is  therefore 
entitled  to  oar  judgment. 

CHAMinLL,  B.— Like  my  brother  Pigott,  I  hare 
not  been  free  from  doubt  in  the  course  of  this  case, 
nor  am  I  now  altogether  free  from  doubt,  knowing 
tbat  tboe  is  a  difference  of  ofunion  upon  the  beach ; 
but,  upon  tiie  bestconsideratioo  lean  give  to  tbe  case, 
I  am  of  o^nioa  that  the  jdaintiff  is  entitled  to  the 
judgment  of  the  court.  This  is  a  'case  stated  for 
the  opinion  of  the  court  without  pleadings,  and  it 
provides  that  tbe  court  may  draw  such  inferences 
as  a  jury  might  properly  diaw.  Subatantially,  the 
question  submitted  to  us  is,  whether  1^)L,  or 
any  part  thereof,  am  be  recovered  in  any  w^  or  in 
any  shape  nwm  the  facts  as  statedf  Mr.  Fowdl  has 
contended  that  there  was  abundant  evidence  of  an 
election  on  tbe  part  of  the  defendants,  the  assignees, 
to  take,  and  that  if  it  were  so,  tbe  pliuntiff  was 
entitled  to  recover.  But  he  submitted  another 
point,  not  secondarily,  but  primarily,  tbat  notwith- 
standing there  had  been  no  election,  the  plaintiff 
was  BtUT  entitled  to  recover  ai  for  use  and  oocapa- 
tion.  The  contest  he  made  on  that  pdnt  was 
founded  mainly,  as  I  understand,  on  the  case  of 
Goodmn  r.  NMt.  Upon  this  latter  point,  howeveiv 
I  feel  it  unnecessary  to  give  any  o[Hnioo,  because  I 
am  of  (pinion,  with  my  brothers  Figott  and  Cleasby, 
thiU  there  is  here  evidence  of  an  election  to  take. 
Ndther  do  I  enter  into  tiia  pdnt  that  1ms  beu 
made  at  the  bar,  namely,  tiiat  if  there  is  an  inten- 
tion to  take^  or  circumstance  that  may  warrant  iu 
in  tttioking  that  there  was  an  intention  to  take,  for 
a  limited  period,  namdy,  tea  a  period  not  exceeding 
six  months  from  tbe  ad j  udication  of  bankruptcy,  and 
that  if  there  were  no  notice  at  the  time  that  it  was 
for  a  limited  period  that  the  ass^neea  intended  to 
take ;  or  no  notice,  at  tbe  expiratuia  cl  that  limited 
period,  tbat  it  was  for  a  limited  period  only,  and  not 
in  futv.ro,  that  they  intended  to  take,  that  then  they 
must  be  taken  to  have  elected  to  take  the  whde 
term.  I  think  it  is  unnecessary  to  dedde  that, 
bein^  as  I  have  already  stated,  of  opinion  that 
there  is  evidence  iiere  of  such  an  unequivo- 
cal intoitioa  to  deet  to  take,  as  will  fix  tiw 
defendants  in  the  present  action.  I  agree  in 
thinking  tbat  the  paymeut  of  the  rent  due  on 
the  8th  March  may  be  anbstantially  left  out  ot 
conaideration.  I  do  not  sav  that  it  is  to  be  for- 
gotten altogether,  but  U  that  had  been  the  only 
element  in  the  case,  it  might  hare  been  enlalmd 
away,  because  there  was  a  distress  put  in  for  the 
ren^  and  the  payment  of  tliat  rent  under  that 
distress  would  not  amount  to  an  election  to  take. 
Bat  I  agree  that  if  rent  is  paid  afterwards,  without 
any  explanation  as  to  the  circumstances  under  which 
it  is  paid,  and  without  anything  to  prevent  it* 
bdng  taken  as  a  payment  ol  mt  in  the  <ndina>y 
conrse,  by  which  tiie  assignees  would  show  that 
they  considered  tltemsdves  entitled  to  possession, 
not  possession  merely  for  the  purpose  of  dla* 
posing  ill  the  propoly,  but  as  having  a  r^htfol 
possession  of  the  property,  that  is  strong  evidence 
of  an  election  to  tak^  and  would  piedude  the 
landi<»i],  without  explanation  /Ifdng  ^g^fa,.  and 
estop  him  from  tteObu^eOMy  Vsd^^irt^^trea- 
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puKTs — that  is  to  say,  A3  not  entitled  to  the  beaefit 
of  the  remftjnder  of  the  term.  Here  the  defendants 
nineined  in  poseeasion,  and  the  rent  next  became 
due  in  the  ordinary  course  on  the  8th  June,  and  it 
vas  paid,  as  I  nnderstand,  without  any  explanation, 
snch  as  might  arise  f^om  circumatanees  existing 
vhen  the  paymeot  on  the  8th  March  was  made,  or 
anj^bing  in  fact  to  prevent  its  being  taken  to  be 
paid  as  rent  in  the  ordina^  way ;  and  wh<'n  that 
pn'ment  is  made  the  defendants  are  and  continue 
atnl  in  possession  of  the  premises.  That  payment, 
then,  baring  been  made,  then  comes  the  letter  of 
the  I2th  June  to  which  I  attach  great  importance. 
It  was  a  step  which  the  plaintiff's  attorney  was 
not  only  justified  in  taking,  but  which  it 
was  proper  in  justice  and  fairness  he  should 
take.  Ho  says  (his  Lordship  here  read  the  letter 
of  l^th  June,  and  then  proceeded  as  follows). 
The  defendants  give  no  answer  to  that;  thej 
remain  in  possession,  the  goods  are  afterwards 
sold ;  and  they  do,  as  speedily  as  may  be  considered 
reasonable,  proper,  or  possible,  endeavour  to  dis- 
charge themselves  of  the  assets  after  the  goods  are 
aatd.  Having  taken  the  Ume  which  thcij  require 
for  the  disposal  of  the  goods,  on  the  lit  August 
they  write  the  letter,  in  which  they  intimate 
that  they  have  disclaimed,  leaving,  however,  the  in- 
ference that,  down  to  that  time,  they  had  done  no 
act  which  would  disentitle  them  to  retain  possession 
of  the  premises,  because  on  that  day  they  gave 
notice  of  their  intention  to  disclum,  although  the 

rre.'eding  acts  show  that  they  had  made  an  election, 
t  would  appear  from  the  case  that  the  lease  had  been 
pledged  by  the  bankrupt.  It  does  not  appear  that 
that  fact  was  known  to  the  defendants.  The  case, 
therefore,  in  that  respect,  so  far  as  anything  turns  on 
it,  differs  from  Goodwin  v.  Noble,  in  which  case  it 
was  clear  that  the  assignees  were  aware  that  the 
tease  had  been  deposited,  and  that  they  were  entitled 
to  a  beneficial  interest  in  the  property,  and  that  if 
they  elected  to  take,  although  they  might  have  been 
entitled  to  any  surplus,  after  satisfying  the  debt 
which  might  arise  when  the  goods  were  disposed  of, 
yet  in  that  case  it  would  have  been  for  the  benefit 
of  others,  and  not  for  the  benefit  of  the  general  estate 
of  the  bankropt.  In  that  respect  this  case  differs 
from  Goodwin  v.  Nobte.  I  am,  I  think,  warranted, 
having  the  power  to  draw  inferences  as  a  jury,  in 
holding  that  there  was  in  the  present  case  an  election 
to  take.  I  say  not  whether  for  a  limited  period  or 
for  the  whole  term;  upon  that  point  the  infer- 
ence to  be  drawn  is  that  th^  elected  to  tdu,  and 
that  Aerefbre  the  bankmpt  is  entitled  to  recover. 
That  renders  it  onnecessary  to  dispose  of  the  point 
as  to  whether,  having  regard  to  the  case  of  Goodwin 
T.  AbUr,  an  action  for  ose  and  occupation  can  be 
maintained. 

X^BLLT,  C  B.— I  regret  to  say  that  I  am  nnable 
to  come  to  any  other  conclusion  in  this  case  than  that 
the  defendants  are  entitled  to  the  judgment  of  the 
court.  The;firstquestionwhicharise8is,whetherupon 
tha  facts,  which  have  been  so  accurately  stated  by 
my  learned  brothers,  we  are  called  upon  to  say  that 
the  defendants  elected  to  take  to  this  lease,  and  be- 
came the  aasignees  of  it  aa  betwera  them  and  the 
iauat,  "Saw  the  first  bet  relied  on  by  the  plaintiff 
is,  that  the  assignees  took  possession  and  remained 
in  possession  of  the  premises  for  the  purpose  of  dis- 
posing of  the  goods.  I  gather  that  from  the  terms 
of  the  spedal  case.  The  truth  is,  they  found  the 
messenger  under  the  bankruptcy  in  possession, 
vfeen  tkey  were  appointed  assignees  on  the  7th  May, 
tbe  bankruptcy  having  taken  place  some  time  before, 
and  th^  accordingly  proceeded  to  take  possession 
M  the  bankrupt's  effects  which  ytm  within  this 
house  and  upon  these  premises,  and  they  may  be 
taken  to  haTe  either  gone  into  or  temidned  bi  pot- 
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session,  and  that  remaining  in  possessbm  is  held 
as,  in  the  first  plac^  some  evidence  of  an  elcctian 
to  take  the  premises.  I  think  in  a  case  like  this.  It 
is  clearly  no  evidence  at  all ;  because  it  *a&  an  aA 
necessary  and  indispensable  to  the  dischaige  of  tber 
duties  aa  assigneca.  There  was  property  belongieg 
to  the  bankrupt's  estate  on  the  premises,  sad 
it  was  their  duty  to  take  possession  of  it,  whidi 
they  could  not  do  wittwnt  entering  on  the 
premises  on  which  it  was.  There  they  remained. 
Now,  is  the  remaining  on  the  premises  under  the 
circumstances  of  this  case,  any  evidence  of  aa 
election  to  take  the  premises  as  lessees?  They 
remained  until  they  sold  and  disposed  of  the  bsok- 
rupt's  property  and  effects,  which  were  l^>oa  the 
premises,  and  no  longer.  It  is  not  suggested  that 
there  was  any  want  of  due  diligence  or  expedUioQ 
in  such  disposal,  between  the  7tb  May,  when  they 
became  assignees,  and,  I  think,  about  the  20th  Jnne, 
when  tiiey  had  disposed  of  the  whole  of  the  pre- 
perty ;  and  as  soon  as  they  had  disposed  of  Uie 
whole  of  it  they  delivered  up  the  key  to  the  bank* 
rupt.  His  residence  was  not  known  then  for  sdoh 
time,  but  they  endeavoured  to  find  him  out,  and  at 
last  they  heard  of  his  being  at  Belfast,  and  they 
transmitted  the  key  to  him  in  a  r^stered  letter  on 
the  21st  July.  Then  on  the  1st  Aug.  they  gave 
notice  to  the  lessor  that  they  disclaimed  any  interest 
in  the  premises,  and  accordingly  abandoned  the 
election.  I  do  not  think,  therefore,  that  the  enter- 
ing on  the  possession  in  order  to  take  possession  of 
tha  bankrupt's  effects,  which  they  were  bound  to  do, 
nor  the  remuning  in  possession  until  they  bad  dis- 
posed of  them,  which  also  they  were  obliged  to  do  in 
the  discharge  of  their  duty,  is  any  evidence  justifying 
us  in  coming  to'the  coucfusion  Uiat  they  had  elected 
to  take  the  premises  as  lessees.  The  remaining  fact  il 
a  very  important  one,  and  one  which  tot  a  long  time 
held  my  mind  suspended  on  the  question,  and  led 
me  fur  a  time  to  think  that  the  plaintiff  might  be 
entitled  to  the  judgment  of  the  court ;  and  that  i^ 
that  on  the  I2th  June,  four  days  after  the  second 
quarter's  rent  had  become  due  and  had  been  paid, 
the  attorney  for  the  plaintiff  wrote  to  tiie  attorneys 
for  the  defendants  the  letterwhich  haa  been  so  often 
referred  to.  [His  Lordship  here  read  the  letter.] 
Now  I  do  not  at  all  deny  tfaat  this  letter  really  dul 
call  upon  the  attorneys  for  the  defendants,  m 
common  courtesy,  as  well  as  a  matter  of  bnsineai, 
to  send  a  reply  to  say,  as  the  truth  was,  |*the 
asugoees  have  not  elected  to  take  the  premises; 
they  have  entered  won  them  in  ordn  to  dispose  « 
tiie  bankrupt's  effects;  tfaey  are  ^po^ljf 
them  as  fast  as  they  reasonably  can,  and,  therefnei 
you  must  not  take  it  that  they  have  elected  to 
become  the  assignees  of  Uie  lease."  This,  how- 
ever, they  did  not  do.  But  the  question  is,  looluiiV 
to  the  princiida  of  the  law,  and  the  authorities 
which  bear  on  tbia  cas^  does  tha  omisnon  of  tha 
attorneys  to  answer  that  letter,  and  to  Asdaim  the 
suggested  election,  amount  in  itself  to  an  election 
Innding  the  defeadants  to  be  treated  as  the  assignees 
of  this  lease?  I  think  it  does  not  In  the  first 
place,  though  I  do  not  rdy  much  upon  that  coo- 
aideration,  it  does  not  i^pear  that  the  attorneys 
communicated  this  letter  to  tha  defendants^  or  tliat 
the  latter  ever  heard,  It»  and  it  would  be  win 
leluctanoe  that  I  should  hold  assignees  to  be  bound 
to  take  a  lease  ot  this  nature  unless  they  themselves 
hal  really  the  opportunity  of  considering  wb^her 
it  would,  on  the  whol^  be  for  the  benefit  of  the 
estate  that  they  should  do  so.  But,  further,  when 
the  language  of  the  letter  la  doaely  lotdnd  at,  it  ii 
leaily  v^y  peculiar.  It  Is  not,  as  it  haa  been 
assumed  to  be,  a  letter  saying,  "I  take  it  for 
granted,"  " I asaum^"  or  "I  shall  assume  thst 
you,  the  assignees,  have  takentp  thU 
you  uuimnto  to  ^.^^^^^^^  ^ 
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**  I  take  it  that,  as  the  aaaigaeea  hare  not  dU- 
daimed  the  lease  of  the  premises,  and  axe  atlU  in 
jKHsession,  they  htm  elected  to  take  the  lease— <Sm 
Mtf.  131  <{/"  tie  BanJcmpta/  Act  1861."  la  trath  it 
iM  oo  man  than  an  expression  of  opinion  (the 
-writer's),  in  pcunt  of  law,  of  the  effect  of  sect.  181. 
**I  tak^  it  that,  as  the  assignees  bare  not  dis- 
daiined,  &c.,  tbey  have  elected  to  take  onder  sect. 
131  of  the  statute."  It  may  well  he  that  the 
Ulameys  for  the  assignees  did  not  feel  thenuelves 
called  upon  to  argue  the  matter  in  point  of  lavr 
vith  their  correspondent.  They  may  havo  thought, 
"  it  may  be  so,  bat  ve  take  it  to  be  otherwise — in 
ODT  opinion  there  has  been  no  decUon,  and  there- 
fore we  shall  take  do  notice  of  the  matter."  Bat  it 
seems  to  me  impossiUe,  in  reason  and  good  aenae,  to 
hold  that  the  omission  by  the  attoraeya  to  answer 
this  letter,  or  even  by  the  assignees  themselves,  is 
auch  an  unequivocal  act  as  binds  them  to  a  supposed 
election.  That  depends  upon  authority.  It  is  true 
tiiat  although  it  was  held  in  one  of  the  early  cases, 
Dtmer  v.  Richnrdton  and  anolher,  7  East,  831,  that 
tiie  takiDg,  or  being  in  possession  ot  the  iH^mises, 
and,  in  one  sense,  treating  them  as  the  property  of 
the  assignees,  and  the  patting  them  up  for  sate  by 
auction,  did  not  amount  to  an  election  to  take  the 
immises  as  assignees,  yet  there  ia  no  doubt  that 
■ubaequently  in  the  very  important  case  of  Baaaon 
T.  Steemvm  and  anotktr,  1  B.  &  Aid.  803,  which  has 
been  alao  referred  to^  Lord  Ellenboroagh  and  tiie 
other  judges  of  the  Coort  of  King's  Bench  in 
general  terms  stated,  as  a  general  proposition  that 
the  taking  possession  of  the  premises  ia  of  itaelf  an 
irrevocable  act,  and  an  election,  and  conclusive 
evidence  of  an  election,  on  the  part  of  the  assignees. 
I  cannot  myself  aaaent  to  that  doctrine,  but  I  ahonld 
bare  been  bound  by  it  if  it  had  not  been  impeached 
the  case  subsequently  deuded,  and  so  much 
referred  to  in  the  ^ireeent  case,  I  mean  the  case  of 
Ooodwin  v.  Noble,  m  6  E.  &  B.  In  that  case  there 
ia  a  long  string  of  facts  on  which  the  judgment  of 
the_  court  ia  founded.  There  was  there  not  only  a 
taking  of  poasessioo,  but  an  actual  remaining  in 
poaaeaaion  for  a  period  of  eighteen  months,  yet  that 
was  not  deemed  to  be  an  taumiivocal  act  amounting 
to  election.  Moreover  rent  oad  been  paid  daring 
the  whole  of  that  time,  or  the  greater  part  of  it,  aome 
four  or  five  C[uarter8,  and  even  that,  coupled  with 
the  remaining  in  poaaoiiion  aU  that  time,  was  not 
held  to  amoiint  to  an  elec^.  I  do  not  hei^te 
to  adopt  what  was  aaid  hy  Lord  Campbell  there 
aa  a  direct  declazatioa  of  the  lav  on  this  sub- 
ject He  sava  (at  p.  602  of  8  E.  &  B.),  The 
molt  of  the  various  caaea  upon  this  subject 
•earns  to  be  that  the  assignees  of  the  bankrupt 
are  not  liable  as  assigoeea  of  the  term  unlMfl 
tiwy  have  done  aome  act  which  meatdimealfy  Indi- 
catea  to  the  lesaor  that  they  hare  elected  to  take 
die  benefit  of  the  teaee."  It  ia  clear,  theref(»e,  on 
that  authority,  that  the  taking  posssasion  and 
remainiag  in  poasesuon,  even  for  a  period  of  time 
taai  times  as  long  aa  that  during  which  the  asaigoees 
here  remained  in  peaaeaauHi,  does  not  oi  itaelf 
amount  to  an  election.  Neitber  doea  the  payment 
of  rent  during  that  poiod  amonnt  to  an  election. 
I<et  na,  then,  aee  if  there  is  anything  in  the  piyment 
of  rent  in  tiie  present  case  which  diatinguiabea  it 
from  the  case  of  Goodwin  t.  Nobk.  Here  two 
qoartera  have  been  paid.  The  first  was  paid  before 
the  defeodanta  became  afaigneea,  and  in  consequence 
of  the  laadlord's  putUng  hi  the  distress.  Unda  an 
arrangement  the  .^ntiff  himself,  the  landlord, 
remained  in  possession  until  the  assignees  were 
TOK^nted,  and  then  the  aasigneee,  in  order  to  redeem 
the  bankiiipt's  effecta  from  the  distress,  under  which 
tiiey  would  have  been  sold,  paid  the  rent.  Mr. 
Fowdl,  aa  I  anderBtaod,  doea  not  rely  much,  or  at 
aU,  upon  that.  Then  there  waa  a  farther  payment 


of  rent,  when  the  next  quarter  became  do^  on  the 
8th  June.  It  aeema  to  be  assumed  that  this  waa  a 
mere  voluntary  payment,  and  in  the  capacity  of 
tenaata  to  the  landlord,  and  therefore  evidence  of 
tenancy,  and  also  of  their  having  taken  to  the 
lease.  But  it  appears  to  me,  regard  bdng  had  to 
the  time  of  payment,  Uiat  it  waa,  like  the  flrat 
payment,  in  order  to  relieve  the  property  of  the 
bankrupt  from  diatreaa,  to  which  it  was  liable  I 
think  the  reason  of  payment  having  been  made  on  the 
8th  June  was,  because  the  assignees  well  knew  that 
on  the  following  morning,  the  9th,  if  paymoit 
were  not  made,  it  would  be  competent  for  the  land* 
lord,  as  he  had  done  on  the  previous  quarter,  to 
send  in  a  distress  and  sweep  away,  perhaps,  the 
whole  of  the  effecta.  They  therefore  wisely  and 
properly,  in  my  judgment,  pud  the  rent  on  tlie  day 
it  became  due.  It  seems  to  me  that  there  is  no  evi- 
dence of  an  election  to  which  any  weight  ought 
to  be  £^ven  in  this  case.  We  next  come  to 
a  third  fact,  which  is  of  a  different  character, 
namely,  that  the  plaintifTs  attorney,  having 
written  to  tba  attorneys  of  the  defendants,  no 
answer  was  sent  to  the  letter ;  and  it  is  con- 
tended, therefore,  that  the  plaintiff,  the  Lessor,  had  a 
right  to  assume  that  what  had  been  suggested  in 
that  letter  was  the  cose,  uamely,  that  the  defendaoto 
had  elected,  nader  sect.  ISl,  to  take  to  the  lease, 
and  had  not  disclaimed  it  at  the  expiration  of  the 
qoarter.  Bat,  aa  it  doea  not  Kppear  that  the 
aasignoes  themselves,  whose  duty  it  was  to  exercise 
their  own  judgment,  with  or  without  l^al  assist- 
ance, in  the  matter  of  taking  to  or  disclaiming  the 
lease,  ever  knew  or  heard  of  this  letter,  the  argu- 
ment founded  on  their  silence  is  not  entitled  to  the 
weight  which  otherwise,  periiapa,  might  have 
attached  to  it.  But  even  if  they  had  been  told  of 
the  letter,  it  is  nothing  more,  as  it  seems  to  me, 
than  a  dissent  from  the  spirit  of  the  law  which  is 
stated,  in  that  letter,  to  be  the  opinion  of  tiie 
attorney  by  whom  it  was  expressed.  I  do  not  think 
that  it  amounta  to  an  unequivocal  act  of  eleotioo. 
The  unequivocal  act  by  which  an  electwn  ought  to 
be  tested  ia  that  wliich  most  come  within  the  prir- 
ciple  and  real  meaning  of  the  judgment  of  Lord 
Campbell  in  Goodwin  v.  Noble.  But  there  ia 
another  ground,  and  one  on  which  I  feel  lesa 
hesitation  in  coming  to  my  present  condusira, 
and  one  which  is  advotad  to  by  Lord  Camp- 
bell in  the  before-mentioned  case^  and  whicb, 
I  think,  ahonld  pot  that  case  beyood  doubt  in 
favour  of  the  defendanta,  and  it  is  this.  Sawoae, 
for  a  moment,  the  lesaor  and  hia  attorney  to  have 
been  under  the  impresuon  that  the  defendanta  bad 
elected  to  become  assigneees  of  the  lease,  it  was 
competent  to  tbe  lessor  to  have  applied  imme- 
diately to  the  Goort  ot  Bankruptcy  to  oiHiipel  the 
assignees  to  at  once  elect  wfaedier  they  would  take 
the  lease  or  not ;  and  we  should  not  be  jostifled,  I 
think,  in  holding  that  there  waa  an  onequiTocal 
election  in  thid  case,  when  it  was  open  to  the  party 
who  seeks  to  treat  it  as  auch  to  have  put  the 
matter  b^ond  all  doubt  by  resorUng  to  that 
course  of  action  which  the  law  faaa  pwatod  oat 
and  enabled  him  to  take,  and  which,  mi^t 
enable  tlie  court  at  once  and  without  dday  to  do 
juatice  between  all  partiea.  Sect  145  of  the  Bank- 
ruptcy Act  of  1849  (12  &  18  Vict.  c.  106)  enahlei  a 
leasor  ctrcamstanced  as  the  i^nttff  is  here,  at  any 
time  after  appointaunt  of  assignees,  to  apply  to  the 
court  to  compel  the  asugneea  to  elect ;  and  the  conrC, 
having  power  to  do  juatioe  between  the  partieB, 
would  doubtless  in  this  very  case  have  forthwirti 
determined  whether  the  assigneea  should  aooept  or 
reject  the  leaae,  or  whethw  tiiey  shoult}  be  allowed 
aome  short  and  reasonable  time  f<H>  dispoaiag  of  the 
effecta  which  had  not  been  sold,  aUowmg  them  to 
retain  pomiiion  of  the  ^ 
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tad  KMOnaUe  time,  oa  the  temu  that  tbey  sbcrald 
oompeDMte  the  Icmpt,  who  vm  entitled  to  the  rent, 
far  Uieiue  aod  occnptttkia  of  the  premiiee  dnriiiB 
<ik>t  pertod.  Nov,  that  ooone  wu  not  tdooCed; 
aad  I  think  tluU  tut  iiftverj  important  ooiuidera- 
tkm  in  thif  ctee  Iiord  Chd^wU,  in  Oaedmrn  t. 
Ab6&,  U  p.  G04  of  8  E.  ft  B^mjt,  **Atmoittbe 
dnnmutencei  relied  upon  bj  the  pb^tiffs  ireeqni- 
Tocal ;  end  under  endi  drcnmitancee  ve  think  it 
higfalj  derinble  that  the  leaaor  shonld  arail  himadf 
ei  the  power  giren  the  etatatoiT'  enactment  in 
the  14Sth  aectioa  of  the  Baakmpfa^  Act  (12  &  18 
Viet  106)  to  a^f  to  the  Court  of  BHOmnrtCT 
tfMt  the  aidgneea  maj  be  put  to  thnreleetion.  The 
fiatwriir  might  thai  at  once  have  got  Into  poeecerioo 
€t  dw  demised  premiiea,  and  thia  expraaire  litiga- 
Hxm  might  hare  been  entirely  aroided.**  Now,  I 
ifiply  the  whole  of  that  eentenoe  to  the  nesent 
caa^  and  I  am  at  a  loai  to  nnderataiid  why 
it  waa  that  the  plaintiff  here  did  not,  when 
ho  ftnmd  that  Uf  letter  remained  unanswered 
after  a  day  or  tw<^  dther  canie  another  to  be 
written  begging  a  direct  aniwer,  or  at  once 
proceed  to  the  court  and  reaort  to  the  remedy  under 
the  14Sth  KCtioo.  Agun,  it  certainly  ii  sn  element 
tn  the  caa^  not  entiicly  to  bo  diaregarded,  that  it 
■eema  alnuMt  impoeeude  to  bdicTe  that  theee 
ueigneea  could  hare  intended  to  take  thia  leaae  at 
a  rent  of  not  leM  than  600/.  a  year  for  a  term  of 
•eren  years,  tome  four  or  fire  yeara  of  which  had 
•till  to  run.  Aa  aoon  ae  they  had  become  asdg- 
neea,  a  reaolation  was  adopted  to  abandon  the  pro- 
oeedinga  in  bankruptcy,  and  at  once  to  wind-up 
flie  bankrupt's  affairs,  and  coorert  his  estate  into 
moncj ;  all.  they  had  to  do  therefor^  before  the 
bankruptcy  ana  consequently  their  diaracter  and 
daties  would  be  at  an  eo^  was  to  convert  the 
effects  into  money,  whi<di  could  have  been  done 
within  the  space  of  a  month,  or  six  weeks  at  fur- 
thest. It  seems  impossible  tlien  that  they  could 
have  contemplated  taking  to  this  lease  under  those 
drcnmstances.  The  j^ntiff,  too,  is  much  in  the 
same  ritoation,  for  he  had,  u^n  sending  in  the  dis- 
tress in  March,  before  the  asiignees  were  appoint^ 
himself  gone  into  poesession  of  the  premises  under 
an  arrangement,  acd  so  knew  what  the  premises 
were,  and  what  property  and  effects  were  on  them, 
and  why,  as  the  case  states,  the  assignees  had 
gone  into  and  remained  in  possession  at  all,  namely, 
**  for  the  purpose  of  realising  the  atoe^  fixture^  and 
fumitory  and  not  otherwise.**  (Sould  he  thm  haTe 
possibly  supposed  that  they  were  going  to  remain 
m  possession,  and  that  the  not  answering  the  letter  of 
the  12th  Jane  testifled  thdrintention  and  determina- 
tion to  elect  to  become  the  assignees  of  the  term  ? 
I  think  the  plaintiff  ought  to  have  resorted  to  the 
ooone  open  to  Um  under  the  statute^  and  that  not 
haTing  done  so,  and  being  fully  aware  of  all  the 
dreumstances  to  whidi  ihare  adTerted,  he  was 
not  justified  in  treating  this  as  an  election,  and  that, 
under  the  circumstanoes  of  this  case,  whicii  ought  to 
gorem  our  dedslon,  the  facts  stated  do  not  amount  to 
that  muguivecal  act  of  election  that  the  law  reqoires. 
But  then  it  ia  said  that  the  plaintiff  is  entitled  to 
leeoTer  tor  use  and  ooonpatioa.  Now,  witiiout 
doubt,  it  was  held  In  GooArin  r.  Ndb  thai  although 
the  assignees  had  not  elected  to  take  to  the  lease, 
yet  the  jiaintiff  was  entitled  to  recorer  for  use  and 
oocnpatton  for  the  time  the  assignees  had  been  in 
the  actual  possessim  of  the  premisea.  But  there 
Tere  some  drcnnstanoes  In  that  caae— that  is  to  817, 
there  were  some  letten  between  the  parties— frrai 
which  possibly  the  court  Inferred  an  agreement  con- 
■tituting  a  tenancy.  It  may  be  so,  and  I  hope  that 
it  was  BO,  because,  if  it  were  not,  I  do  not  heutate  to 
Jgg  that  the  decision  is  contrary  to  the  first  prind- 
9f  the  ixw,  and  cannot  be  maintained.  Tlw 
•tanoea  el  the  pment  caae  m  that  thm  is 


a  lease  under  seal  between  the  pUiotiff.  the  lessor, 
and  BoberteoD,  the  baakmpt,  for  seven  years.  Ws 
must  assume^  for  tiiis  purpose,  tiiat  that  lease  is  ia 
the  bankrupt  stiU — that  the  assignees  hare  not 
elected  to  take  to  it,  and  bare  not  beeeme  Aa 
assignees  of  it.    Thv  have  been,  say  for  Am 
months,  In  ppsseaslon,  nrt  doe*  that  glTa  anOoritr 
to  the  lessor  to  sue  them  for  use  and  oecopatioa? 
The  lessor's  tenant  is  the  kssee,  the  bankrupt,  sad 
he  alone  is  liaMe  to  the  payment  of  the  rent,  nnleM 
there  has  been  some  cdlateral  agieemeat  between 
the  lessor  and  the  penms  occupying;  which  wonld 
estt^  them  from  ^ipatinfthat  be  was  llidr  IndlQcd 
and  they  his  tenants.  The  bankrupt  la  the  oely 
person  liable  under  the  lease  to  the  payment  of  the 
rent  to  the  lessor ;  and  if  the  latter  is  entitled  to 
recOTcr  in  the  aeti<ai  for  use  and  occupation,  he 
might  recOTer  the  money  against  the  aisigiues 
in  this  action  for  nee  suid  occnpatioo,  and  cm* 
again  against  the  bankrupt,  the  leasee  liable  rate 
the  coTfloant  for  payment  of  the  rent  during  ne 
period  in  qoestitKi.    Here  again  we  most  refer 
to  the  statute,  which  ai^  that  if  the  bank- 
rupt's assignees  elect   to   take   the  lease,  tiw 
baakmpt  shall  not  be  liable  to  payment  ot  rent 
from  the  time  of  his  bankruptcy.   If  they  tske  to 
the  lease  they  are  liable  to  the  performance  of  att 
the  covenants,  hot,  aa  th^  do  not  deet  to  tske 
the  bankrupt  still  runains  liald&    Again,  erea 
if  the  assignees  do   not  take  to  the  lean; 
bat  expressly  disclaim  and  reject  it,  if  the  bsiik< 
mpt,  within  fonrtera  days  of  such  disdsimer, 
Burenders  the  lease  to  the  lessor,  he  is  no  kngtr 
liable.   But  that  has  not  takea  pUoe  here.  It » 
not  stated  that  be  has  sorreodered  it,  and  if  we  an 
to  draw  inferences  at  all,  we  cannot  infer  that  be  has 
doaeso.  Had  he  d<me  s(^  it  would  have  settied  one 
point  in  this  case ;  bat  the  fact  appears  to  be  thai 
the  lease  was  not  in  his  poaseasicHi,  so  he  bad  do 
power  to  surrender  or  do  any  oUier  act  in  relstim 
to  it  It  had  been  pledged  by  him  far  ■  datfc 
and  therefor^   not  having   availed  Ums^  <( 
the  provisions  of  the  sUtute  and  snirendetM 
the  lease,  he  still  remains  liable  to  tiie  raat. 
I  am  cleariy  of  opinion  that  it  is  quite  fan* 
possible,  upon  any  principle  of  the  law  of  Eof- 
land,  that  the  lessOT  should  be  entitied  to  VBOOTir 
the  same  rent  for  the  same  premises  and  fM  w 
same  poiod,  under  the  covenant  from  his  Imsm 
the  bankrupt,  and  at  the  same  time  fiv  use  and 
occupation  against  the  assignees.    There  i«  yet 
one  more  condderation  to  which  I  may  also  advot 
though  perhaps  it  is  not  necessary.  I  doubt,  o- 
tremely,  if  the  asngnees  Aotf  elected  to  tekew 
lease,  whether  when  it  was  discovered  tlut  iadw 
(tf  being  in  the  bankrupt's  possesdon,  and  so  ava^ 
able  or  of  any  vdne  or  benefit  to  the  estate,  the 
lease  itaelf  Iwd  been  pledged  to  a  credits,  ei"*.^ 
no  longer  -andtr  the  bantaupt's  control,  or  wiuun 
their  reach,  they  could  not  have  at  once  repoduted 
the  election,  and  set  themsdves  free  frwu  the  obli- 
gatiooB  of  the  covmants  of  the  lease.   I  proowmW 
no  oidnion  on  tha^  however,  becaase  on  the  ew 
pdnte  adverted  to  I  am  of  oi^on,  though  sot 
without  tome  doubt  and  dUBeulty,  that  no  nch 
WMfMweaf  act  has  been  dxme^  testifying  the  election 
of  the  assignees  to  take  the  leaser  as  predooed 
them  from  disddming  at  the  time  they  did  so.  1 
tiiink,  ther^re,  that  the  defendants  are  entitkdn 
the  judgment  of  the  court;  but  as  my  Iw"** 
teothera  are  of  n  omtnuv  minim,  Oe  jo^Beoi 
will  be  entered  for  the  plaintiff. 

JudgmuU/or  the  phintif/or  a  qaarta't  mL  (a) 

Attomen  i  Om  and  £asl,  18,  Gn^'a-lnn-sgoMe; 
SMi,  i%c|p%  and  aidgwUi,  8,  QIesh^un-stree^  £A 
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CZtOWN  OASBS  BESEBVSD. 

BcpoTtod  by  JoKx  Tmomfbox.  Emi^  BanlaUHt-LMr. 

Saiurday,  Nm.  13. 

(B«fon  Kbllt,  C.  B.,  Mabtih,  Blaoxbvw, 
LuBH  «od  BaxTT,  JJ.) 

Evitknot — London  Gazette— iVtxftietton. 

Tht  ntrc  prodnctio*  of  a  com  of  the  London  GBzetta 
purportvig  to  U  printed  atUiori^,  eontaimng  an 
adverlutmM  of  adjiuScalim  of  baMknmtq/  it  miffi- 
citnt  proof  of  (Ac  aiSiuSeatum  tfitatbupleii  nwr 
lie  12     18  Viet,  e.m,  «.  840. 

Cwe  menred  for  the  opinion  {rftUaeoortb]' the 
Becofdar  of  the  CiQ^  of  London. 

At  a  Ksaion  of  the  Central  Criminal  Court  on 
the  19tb  Aug.  1869,  Sidoey  BandniU  was  tried 
before  me  on  an  indictment  charging  him  vith  ob- 
taining goods  on  credit,  witliiD  three  moniha  of 
adjodicarion  ot  bankruptcy-  against  him  with  intent 
to  defraud. 

To  prom  the  adjodieatUm  of  bankraptcy  i^Dst 
him,  uiere  was  tetuered  in  eridence  and  admitted 
hj  me  the  annexed  printed  document  purporting  to 
be  the  London  Gaziite,  and  parportlog  to  adrertiae 
the  acjndicatiw  of  bankni^cy.  It  doea  not  npon 
its  face  ptuport  to  be  printed  by  the  Qoeen'a 
printer. 

ICr.  Heteilfe^  for  the  prlioiMr,  objected  that  this 
document  mutt  be  imnred  to  be  die  /Msdba  Gamtu 
before  it  conld  be  admitted  aa  evidence  of  Ita  con- 
tents or  of  the  adjndicaticm. 

The  priaoner  waa  conTicted,  and  there  being  no 
Other  eridence  of  the  adjudication  of  bankruptcy,  I 
Mwrred  the  queatioa  for  the  dedaion  of  the  Court 
for  the  conaidflntlon  of  Crown  Caaea  Baserred: 
Vnwther  tin  abore  document  was  sufficiently 
ptaw^A  to  be  the  Xoedbe  OaxeUt  t 

If  the  court  diould  be  of  opiniwi  that  the  above 
eridence  was  Insufftetent,  the  oonriotloa  must  be 
nreraed. 

The  prisoner  ia  in  gaol  amdting  judgment.  See 
R  T.  finyth.  Bus.  &  By.  277  (a). 

Busuu.  Ginunr. 

Metcalfe  for  the  prisons-.  The  erldaice  received 
waa  ioadtniasible.  The  objection  to  the  reception  of 
the  eTidence  ia  based  upon  Meg,  t.  Walhct,  17  Ir. 
Com.  Law  Bcqp.  207,  where  the  defendant  waa 
charged  upon  an  indictment  under  the  statute 
11  Vict.  c.  2,  for  the  l>etter  prerentlon  of  crime  and 
outrage  in  Ireland,  ttx  liaTing  a  pistol  and  guo- 
powder  within  the  proclaimed  district  of  Shank- 
hill,  and  a  copy  of  the  DvUin  Gazette  waa  ten- 
dered in  evidence  containiog  the  proclamatl<m 
itf  the  diatriet  ponorting  to  be  winted  and  pid»- 
liM  at  the  DaNi»  GautU  OfflcCL  No.  87,  A. 
street,  by  A.  T.  of,  &c^  and  under  Oie  title  were 
the  words,  "  Published  by  authority,"  but  it  was 
held  not  to  be  evidence  within  the  11  Vict  c.  2, 
s.  21,  which  enacted  that  the  production  of  the 
IhibHn  Gazette.  parp<ffting  to  be  printed  by  the 
Qoera'a  printcfi^  containing  the  pubUeatkn  of  any 
peoclamation  under  the  Act  should  be  deemed  and 
taken  as  conclusive  evidence  ia  all  courts  of 
justice  in  Ireland  of  all  facts,  &c.  In  that  case 
there  was  nothing  to  show      what  authority  the 


(a)  In  Rme  T.'fWylh,  Kob.  t  By.  Vi,  topron  notioo  in  the 
Xondra  6«M(t*  of  uaoing  »  oommiHiciii  of  buikrnptcy,  k 
INUWT  pniportfaur  to  be  the  Qax4lt«  wu  pat  tn  bat  no 
0v{d«oo«  wH  glTfla  thftt  ft  WM  boo^t  Kt  tho  oOoa  ot  the 
Kin*"*  priatar,  nor  koj  further  ■vtdetMM  btjODd  the  mm 
proaaouon.  The  jndma  ■oomed  to  think  (aie)  that  the 
pcodoctiou  of  the  QoMMe  wooU  ba  anfflciant  wttlwat  praot 
oCtts  bring  iMo^oltibaaaMttt  printer,  or  whan  It  oaaa 

DOB. 


paper  waa  printed.  So  in  this  case  all  that  i^eared 
was  a  paper  purpcnting  to  be  Um  Xoadbn  Gazette^ 
Sardy  that  is  not  anfflcient  to  let  it  la  as  evidence 
of  the  London  Gazette.  lu  Ha  v.  Bolt,  6  T.  B.  486, 
the  London  Gaxtu  pat  in  evidence  purported  to  be 
printed  by  the  King's  printer.  rLusH,  J. — Sect. 
240  of  12  &  IS  Vict,  c  106,  says  tfiat  a  copy  of  the 
Xoadba  Gazeile,  and  of  any  newspaper  oontainlng 
any  radi  adverOsemeot  as  by  the  Act  directed,  shall 
be  evidence  ot  any  matter  uier^  contained.  The 
only  question  is,  was  ttua  shown  to  be  the  London 
Gazette?]  To  showtliat  it  should  have  appeared 
to  punKfft  to  be  printed  by  the  Queen's  pinter. 
[Bebtt,  J.— If  there  is  evidence  on  wluch  the 
judge  was  zeaaonaUy  satisfled  that  it  waa  the  Londem 
GmOte,  waa  it  not  admissive?]  M(we  uoat  be 
shown  than  the  mere  title  London  Gazette, 

Gifard,  Or  C.  and  Be^,  fw  the  proaecution,  w«ro 
not  called  upon  to  argue. 

KxLLT,  C.  B.— The  conviction  must  be  affirmed. 
In  Reg.  Y.  WaSaee,  the  words  of  the  statute  which 
makes  a  copy  of  the  Dublin  Gaxette  evidence  of  the 
proclamation  are,  that  the  production  of  the  DtAlin 
Gazetu  purporting  to  be  printed  by  the  Queen's 
printers,  containing  the  publication  of  any  procla- 
mation under  the  Act  dionld  be  cooclnsive  evidence 
of  all  such  facts,  &c^  but  there  are  no  luch  words 
in  sect  240  of  the  Bankruptcy  Act  (12  &  18  Vict 
c.  106)  tipon  which  the  present  question  depends. 
Ji^.  T.  WallMe,  is  in  effect  an  authority  agidnst 
Mr,  Metcalfe's  contention,  for  the  judges  said  n  the 
paper  had  porported  to  be  printed  by  the  Queen's 
Jointers  it  womd  have  been  anffldent  The  objeo> 
tion  therefore  fidls,  and  the  mere  production  of  the 
paper  purporting  to  be  the  London  Gazette,  and  to 
be  printed  by  authority,  was  sufficient  proof  of  the 
adjudication  of  bankruptcy  of  the  defmdant. 

The  rest  of  the  Court  CMKuned. 

CMvieiionq^muL 


OOHBTANTZNOPLB  STJPBXKB  OOV- 
SUXiAB  OOXVBT. 

i>s6.16,  ItT^ST.ISW. 
(Before  C.  A.  Cooksov,  Esq.,  Acting  Judge.) 
Tea  BEonuns  v.  Ths  VaakL. 

**  Leaving  port*— Tug  lathed  to  vetad—CoUieion — 
Arrest  of  Mp  on  voyage  wilA  cargo— Pruetice  if  th* 
Consular  tourt—The  lax  of  Engkmd—SecMrilgfiir 
coitt  and  damagei  of  ^tattion, 

l%ie  court  being  eoutituted  teet.  41  of  the  Order  sa 
Comet/  ofNoo.  20, 1864,  a  court  of  vice-admiral, 
tketn^jfroeedHTt  wkiek  eoH  be  ^Ooved  i»ititthat 
^  lie  Hig^  Oowt  ofAdmiraUf  ia  EnffbmL 

Ja  a  satf  fiir  duuge  by  eoUiaim,  a  Mp  wat  arreUod 
tpAfcA  MM  M  (Ac  eOKTSS  of  a  voyage  wiA  a  eaiyo  ^ 
com  on  board: 

Beld  that  the  ^ip  wat  aot  protaeted  from  the  ^ect$  of 
it$  omt  wromg  boeeaue  it  Sad  cargo  on  beard,  and  tkU 
attheboBofEi^lfkaidgavelUrtmoiyofarreMttotU 
phintijr,  a»  regixtmr  ^  tk*  court  kad  no  duer^ 
timarypomertorefiaetUwarra^  bM 

Beld,  in  oppotition  to  the  usual  prtutice  of  fA<  Hi^ 
Coart  of  Admiralty  in  England,  that  the  plaintiff  ma^ 
give  eeemritv  for  the  defendanfe  eotU  and  the  damage* 
arizing  from  detention, 

Tk»  term  "  leaving  porf  it  to  be  taken  to  indiide  the 
whole  time  daring  whiA  preparalitMt  w»t  being  siade 
for  itmnng  port. 


A  twg  being  lathed  on 


-Am.] 


[Adm. 


tie  ;  oarf  a  defmx  mskick  ii  ope»  to  the  lA^  u 
ofaD  €pm  to  lAs  tei^. 

Thli  wM  an  action  fordamaf^a  through  colliaion, 
lidd  at  473/.,  and  brought  \)y  the  Broihert,  of  which 
|iaddle-whcel  Bicamtug  Capt.  Jamea  Kinnach  was 
owner,  against  the  Fingal  (8.8.),  of  Leith,  Captain 
B.  Baiuee,  under  Admiralty  arreat  in  the  port,  and 
bound  to  Barcelona,  with  a  cargo  of  grain  from  the 
Danube. 

The  alleged  colltaion  occurred  in  the  Horn  about 
4  p.m.  on  the  1 7th  of  KoTember  last,  the  Brothers, 
with  fires  banked  up,  being  at  the  moment  lashed 
alougeide  the  Hlzpah,  near  the  Galata  Custom- 
house, with  the  two  steamers  Mahina  and  Fingai  at 
anchor  ahead  of  her,  and  the  Jilendoza  astern.  An 
offidal  surrey  was  held  on  the  Brothen^  and  her 
damages  ascertdned  and  reported  upon  The  de- 
feodant  refuted  to  th:B  sum,  denying  tiiat  his 
vaa  the  vessel  which  occasioned  the  accident. 

The  finga/ having  been  arrested,  a  motion  was 
made  by  Clifton,  as  advocate  for  the  deTcndaut,  it 
cupersede  the  arrest,  which  was  opposed  by  Knit/bt, 
for  the  plaintiff. 

His  HoHOPH : — This  ia  a  motion  for  a  svpertedeas 
of  the  arrest  of  the  Fingal,  which  took  place  under 
the  following  drcamstances :  It  appears  from  the 
•ffldavit  oi  the  master  that  on  the  17th  November 
last,  wMle  the  iteamtug  the  Brothers  wae  lying  in 
the  harbour  off  Conatantinople,  a  steamer  which 
was  leaving  the  port  came  into  colliaion  with  her, 
from  the  eflecta  of  which  she,  the  Brothers,  received 
considerable  damage.  On  the  following  day  the 
master  made  an  application  to  this  court  for  a 

'  nrrej,  in  which  he  stated  that  the  vessel  which 
cauaed  the  damage  waa  the  FingaL  In  conse- 
quence of  this  ap^cation  a  survey  was  ordered  (at 
which  the  late  agents  of  the  Fingaf  declined  to  be 
present),  and  on  this  a  report  was  made  estimating 
the  damage  to  the  Brothers  at  a  sum  from  200^  to 
260^,  and  the  lime  required  for  putting  lier  in 
working  order  at  one  month.  On  the  80th  Kov. 
the  Fingal  being  atiU  absent,  the  owner  and  master 
the  Brothers  filed  an  affidavit,  in  which  be  swore 
that  the  ship  which  ran  into  his  waa  the  Fingal,  and 
stated  his  damages  at  475/^  and  at  the  same  lime, 
or  shortly  afterwards,  be  made  a  request  to  this 
consulate  that  the  papers  of  the  Fingal  on  her 
return  to  Conitantinotde  might  bo  detained  for  a 
time  anfBdent  to  allow  of  an  arrangement,  if  poa- 
aible,  being  made  between  the  parties.  On  the  13th 
December  the  Fingal  arrived  in  Constantinople,  and 
on  the  same  day — the  hope  of  arranging  the  case 
having  proved  illusory,  from  the  fact  that  the 
master  of  the  Fingal  denied  her  idcnUty  with  the 
vessel  which  came  into  collision  with  the  Brothert 
— a  petition  in  rwa  was  filed  ia  this  ooort  (m  behalf 
■of  the  master  of  the  Brothers,  praying  for  the 
arrest  of  the  FingfU,  and  on  the  ftriiowing  day, 
14th  Dec.,  the  warrant  of  arreat  waa  executed  by 
the  marshal  of  the  court.  Before  this  warrant 
waa  granted,  according  to  the  general  {nactice 
ol  this  court,  security  was  required  from  the 
Brothers  for  the  damage  to  the  Ftngal  for  deten- 
tion, which  was  perfected  on  the  Ifitb  Dec,  1^  a 
bond  fur  lOOL,  the  sum  agreed  upon  between  the 
parties.   The  present  motion  on  the  part  of  the 

-  Fis^l  Is,  that  the  urest  be  mperseded,  and  that 
the  Brothers  be  decreed  to  pay  damages  for  the 
deteotloa  of  the  FU^.  The  grounds  on  which 
this  motion  was  supported  are,  that  the  Fii^  ia 
diartered  from  Galatz  to  Barcelona,  and  laden  with 
grain  to  the  value  of  8500^.,  and  that  It  ia  oootrajry  to 
the  practice  of  this  court  and  of  the  consular  courts  of 
tiie  Levant  to  arreat  a  vessel  in  cargo  in  the  course  of 
her  Tqywe,  or  auywhwa  except  at  the  port  of  dis- 
oiarge.  This  role  the  learned  ooonael  for  the  Finqai 
Mated  to  be  ea«  which  has  alwajs  been  mt^niMd  in 


the  consular  court  of  the  Iievaot ;  and  to  dunr  tUa 
he  referred  to  the  instructions  addressed  to  couaals  hi 
the  Levant  by  the  jadge  of  this  court  in  Nov.  I86(^ 
where,  at  page  7,  it  is  said :  "  It  is,  moreover,  a 
rule  of  the  Supreme  Consular  Court  never  to  stops 
abip  uuder  charter  while  prosecuting  a  voyage;" 
and  thu  priDcifdc^lhecooteDded,  haa  been  invariaHj 
acted  upon  sinc^  and  become  a  reoo^iiaed  rule  a 
this  court.  Now,  an  argument  of  this  kind  may 
admit  of  three  answers:— First.  It  may  be  shows 
that  the  caution  as  to  not  stopping  ships  hi 
cargo  never  was  intended  to  apply  to  such  sn 
arrest  as  Uiat'uuder  this  suit.  Secondly.  That,iahet^ 
ships  in  cargo  have  been  arrested  in  snits  of  the 
same  nature  as  this.  Thirdly.  Hat  no  sach  nle,  if  it 
existed,  would  be  binding  on  the  coort.  And,  in  my 
opinion,  on  all  these  grounds,  the  argument  fat  the 
motion  before  me  can  be  shown  to  be  defective  Zu 
the  first  place,  as  to  the  pan^^raph  in  the  inetiuctions 
issued  white  this  court  waa  presided  over  I7  S&  E. 
Uomby,  it  ia  quite  dear  to  my  mind  that  it  vti 
nerer  intended  to  ap^  to  an  arrest  vhieh,  Ute  tUs, 
is  a  regular  step  in  a  suit  of  damage  m  r«m  in  a  vice* 
admiralty  court.  The  whole  aectiou  from  page 
4  to  page  6  refers  to  exceptional  eaaet,  in  which 
a  court,  on  the  application  of  a  platntifi,  exer. 
ctsed  a  discietionary  power  of  granting  an  order 
affecting  the  iotarest  of  a  d^endant  in  his  abseooe. 
It  ia  tme  that,  as  Mr.  Clifton  ingraiously  argued 
against  the  objection  of  Mr.  Knight,  in  t)w  case  of 
The  Laconia,  33  L.  J.  N.  S.  11  Ad.  ;  9  L.  T.  Bep. 
N.S.  87,  establishes  that  the  Order  in  Council 
the  9th  Jan.,  1863,  which  first  expreealy  constttnled 
this  court  as  one  cl  Vice-Admiralty,  "did  aot 
create  a  jurisdiction  tn  rsm,  but  only  exiactsed  man 
distincUy  and  with  greats  detail  the  authority 
already  conferred  by  former  orders."  But  still,  at 
die  time  when  Bir  K  Hornby  issued  these  instno- 
tiom  oa  wiiioh  Mr.  Clifton  relies,  it  appesn 
from  the  same  case  of  the  Ixuvnia  that  even 
th\t  court  expressly  disclaimed  being  an  adni- 
ralty  court,  and,  therefore  the  practice  followed 
in  the  consular  courts  generally  could  not 
have  been  that  of  the  High  Court  of  Admiial^, 
and  he  csnnot  be  siqiposed  to  have  had  In  view  1^ 
such  case  as  an  arrest  under  a  warrant  in  a  sot 
when  he  laid  down  the  rule  quoted  by  Mr.  Cliftm. 
Secondly.  lu  point  of  fact  I  have  discovered  sevarsl 
instances  In  which  a  ship  in  cargo  has  beensnestad 
by  the  marshal  of  this  court.  I  will  only  uov 
mention  the  case  of  the  Hebe,  arrested  in  a  cue  « 
salvage  on  the  12th  Feb.  1869,  in  cargo,  under  the 
warrant  of  this  court.  But,  In  the  third  place,  I  go 
further,  and  I  say  that  even  If  it  had  been  the 
practice  of  this  court  to  refuse  the  arrest  of  TClsals 
in  cargo,  I  cannot  (with  every  possfUe  respect 
those  who  have  presided  in  this  court)  see  how 
a  practtee  would  establish  a  precedent,  in  the  te«tt 
of  the  plain  fnstnictions  of  sect  7  of  the  Order  m 
Council  of  Nov.  SO,  1864,  which  makes  it  obligatoij 
on  this  court  to  follow  iha  procedure  of  the  courts 
at  home  in  all  cases,  where  it  ia  not  espKWv 
auperseded  by  tiie  other  provisions  of  the  wd«rm 
Council  or  the  rules  framed  under  it.  Kow  tin 
bring  constituted,  by  sect.  41  of  the  Order  m 
Council  of  Nov.  20, 1864,  a  court  of  vice^diuirsHy, 
the  only  procedure  which  can  be  followed  i"'** 
that  of  the  High  Court  of  Admiral^  in  £oglMH> 
and  in  tiiat  court  an  arreatof  a  abip  ia  Ibemostco^ 
veoient  and  ordinary,  thoufi^  not  the  only, 
commencing  a  suit  of  damages  for  coiliaioD,  and  IW 
arreatof  the  ship  does  as  amatterof  faetmiMqr 
cases  necessitate  the  detention  of  ^ecarga 
X  find  any  instance  of  such  an  objection  as  that 
made  beug  ever  nuaed  in  the  English  courts.  tw| 
an  anest  and  such  an  incidental  detent^«»«« 
quite  distinct  things.  It  is  indeed  dear  ftwa 
cases  i;among  which  I  need  only  dta  Tm 
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L.  Bwk  2  A.  &.  E.  46 ;  14  L.  T.  B«p.  N.  &  1 92)  that, 
■coording  to  English  law,  the  cargo,  not  baring  in 
my  way  caused  the  ctdliaion,  cannot  be  arrested 
except  as  secarity  for  freight  already  earned ;  but  it 
bj  no  means  follows  from  this  that  the  ship  is  pro- 
tected from  the  effects  of  its  own  wrong  because  it 
has  cargo  on  board.  Sat  any  breach  of  this  con- 
tzact  of  affr^itment  or  daiMge  uislng  tiierefrom 
the  •wner*  ni  the  eai^ o  have  tbdr  remedy  agunst 
the  shipowner,  and  the  ultimate  loss  falls  on  the 
mrty  who,  in  equity  as  well  as  in  law,  is  responsible. 
For  thia  reason,  while  I  attach  much  weight  ;to  Mr. 
Clifton's  argnmeots  as  to  the  poraible  loss  to  the 
owners  or  consignees  of  the  caigo  by  the  detention 
ot  the  ahip,  I  do  not  feel  that  it  is  possiUe  for  me 
to  accede  to  his  request :  and  the  law  of  EngUnd 
giTing  this  remedy  to  the  plaintiff,  the  registrar  of 
this  oMirt  bad,  in  my  opinion,  no  discretionary 
power  to  refuse  the  warrant  of  arrest.  Not  do  I 
think  that  the  court  con  supersede  su<di  an  arrest, 
vfaen  once  legally  made,  on  the  ground  that  this 
initiatiTe  step  in  the  practice  of  the  courts  in 
England  has  not  been  usually  taken  here.  It  is  not 
necessary  for  me  to  defend  the  policy  of  procedure 
cifageeted  to,  though  I  think  it  follows  logically  from 
the  peculiar  nature  of  an  action  in  r«m,  in  which 
the  ship  itself  is  regarded  aa  a  defendant,  and  re- 
apoosihle  for  all  the  consequences  of  a  collision.  In 
fae^  to  make  the  exception  contended  for  would,  in 
the  majority  of  cases,  render  the  jnriadiction  in 
adour^ty  of  this  court  useless  and  nugatory,  and 
ao  directly  annul  the  intention  of  the  Order  in 
Council.  The  ahip  arrested  can,  of  course,  be 
arrested  on  a  cavial,  or  a  bail  bond  perfected  ac- 
cording to  a  admiralty  practice,  but  the  motion 
for  the  uptrtadeaM  of  the  arrest  mnst  be  now  dis- 
Tniascd,  though  without  costs. 

Giftm  moTed  that  security  for  defendant's  costs 
and  damages,  at  per  diem,  should  be  given  by 
the  plaintiff ;  and  he  cited  the  case  of  the  Bd>t,  in 
which  the  Supreme  Consular  Court  had  ordered 
such  security  about  a  year  ago. 

Knight  said  loot  security  for  costs  had  leen  given 
abeady,  and  objected  to  any  further  security  being 
TMuiied.  He  relied  upon  the  practice  of  the  High 
umrt  of  Admiralty  in  England,  the  practice  of 
which,  he  contended,  should  be  now  strictly  fol- 
lowed by  the  Vice- Admiralty  Court  of  Constanti- 
nople. The  security  of  100/.  per  diem,  asked  by 
Mr.  Clifton,  was  far  too  much  ;  as  to  the  security 
for  damages,  it  is  always  in  law  confined  to  an  esti- 
mate only  of  the  loss  by  additional  wages  and  pro- 
TlttoningrCoot^87,2ndedit.);and;notan  til  the  final 
decree  in  favour  of  a  defendant  is  obtained  will  the 
comt  award  demurrage  for  detention :  (Fortitudt, 
2  Dods.  72.)  In  the  case  of  the  Pert,  1  Lash,  544  ; 
92  L.  J.,  N.  46,  Adm.,  it  was  decided  that  "  secu- 
nty  for  damages  arising,  and  to  arise,  out  of  the 
d^ention  of  a  defendant's  vessel  arrested  and  un- 
nuled,  will  not  be  ordered."  To  give  security  at 
an,  there  mnst  be  a  special  reason  (Jftnsmi,  1  W. 
Bob.  T2X  sach  as  being  out  of  the  jurisdlctiuk 

Th«  SopUt.  1  W.  Bob.  36S ; 

Bvrin^apatam,  5  No.  Ca.  66}  | 
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the  Volant,  Br.  A  L.  321. 
But  Capt  Kinnach  resided  within  the  jurisdiction, 
and  was  a  resident  for  nearly  twen^  years  last  past 

His  HosouB.— Mr.  Knight's  argnment  would 
hare  great  weight  in  the  Admiralty  Court  of  Lon- 
don ;  hot  on  examining  the  dossiers  In  this  court 
-^lut  of  (be  BAe  for  instance— I  find  sccnritr 
has  been,  and  tbei^u*  should  be,  gtren,  I  abul 
call  fv  it  here. 

Ha^l^l  object  to  lOW.  per  dlnn  aa  toohl^ 


His  HoHODB.— I  think  that  inm  should,  at  least, 
be  veiifled. 

Dec.  27. — Knight,  in  opening  the  case,  said  Aat 
the  plaintiff  liad  stopped  the  Fingal  pending  tb» 
decision  of  his  claim,  but  it  should  be  remembered 
that  he  had  stopped  the  vessel  and  not  its  cargo. 
In  admiralty,  cargo  laden  on  board  a  vessri  at  the 
time  itf  a  collision  was  in  no  case  liable  to  be  soed 
for  the  damage:  [The  Victor,  1  Lush.  72.)  The 
Finffol  might  transship  her  cargo  to-day  or  to-mor- 
row, if  she  liked.  Tbe  plaintiff  had  given  aecority 
for  eventualities,  security  not  required  in  tM 
admiralty  at  home,  but  by  custom  security  had 
been  hitherto  gireo  here  in  Constantino^e^  and  thia 
had  been  followed  in  the  presHit  case.  Aa  to  this 
colUiion,  the  plaintiff's  case  was  that  the  Fingal  was 
entirely  in  fault,  and  that,  ther^ore,  he  was  entitled 
to  an  entire  compensation  from  the  FingaL  What 
was  entire  compensation  ?  It  was  compensation  for 
the  wrong,  and  for  the  loss,  direct  and  conseqaen- 
tiu,  whidi  might  have  resulted  from  it :  (ahee's 
Abbott,  nth  edit.,  p.  614.)  It  was  trae  that  the 
defendants,  in  any  case,  mig^t  show  that  a  collision 
was  an  inevitable  accident,  which  meant,  in  law, 
one  that  could  not  possibly  be  prevented  by  the 
exercise  of  ordinary  care,  caution,  or  maritime  skill ; 
(The  Virgil,  2  W.  Rob.  205.)  If  tbe  present  coUision 
might  have  been,  by  care  and  cantion,  avnded  bj 
the  Fingal,  tho  owner  of  the  Brothers  was  entitled 
to  a  restitutio  in  integrmn,  which  reatitvtio  included, 
first,  a  complete  repair  (Coote,  2nd  edit.,  p.  82)  of 
all  damage  done,  though  the  tng  should  l)e  therebx 
rendered  more  valuable  than  before  tbe  collision  : 

The  Paeiolus,  Swab.  173 ; 

The  Qaeelle,  3  No.  Cm.  79 ; 
Secondly,  in  addition  to  the  repairs  rendered  neces- 
sary by  the  damage,  oompensmon  slionld  indnde 
all  loss  from  die  ship's  detention  leinlting  Inm  the 
coUisitm: 

The  Countess  of  Dwrham,  9  I*w  Ibg.  279 ; 

The  Peiuher,  Swab.  1 ; 

The  Linda,  Swab.  306. 
Thirdly,  in  estimating  the  damage  the  Brelhert  had 
received,  tbe  loss  through  the  collision  of  the  beneit 
of  any  agreements — for  towing  for  iaatamse— ttOit 
legally  Iw  taken  into  account : 

The  Bettey  and  The  Yorlahireman,  2  Hagg.  28, 30 ; 

The  MatcJUeu,  10  Jnr.  1017. 
Fourthly,  any  expenses  in  the  way  of  dues  or  other- 
wise which  had  been  incurred  and  paid  Uuroughond 
by  reason  of  the  collision  were  claimable :  (Coote'a 
Admiralty  Practice  1868,  85,  86.)  Such  was  inci- 
dental towage,  for  which  we  now  claim  GL,  paid  to 
Captain  Bldley  Wliale.  Another  additional  inci- 
dent of  damage  was  the  wages  and  provisiiming  = 
(Coote,  87.)  And,  notwithstanding  a  judgment 
in  rem  in  onr  favour,  or  even  the  sale  of  the  Fia^ 
ander  it,  an  action  for  the  same  cause  may  be  main- 
tained at  law,  if  the  damage  actually  done  exceeda 
any  amount  that  m«y  be  reeeived  by  us  as  plaintiffa 
under  the  present  proceedings  in  Admiralty : 

The  Am  and  Mary,  3  Wm.  Bob.  190.    .  ^. 

Clijion  having  been  hsaid  tac  the  defendant  and 
SM^t  in  reply. 

The  Counr  delivered  the  f(^owing  judgment : 
— This  is  a  case  of  collirion,  in  which  the  plaintilTa 
petition  charges  that,  on  the  17th  Nov.,  as  the 
Fingal  was  leaving  port,  she  came  violently  into 
coUision  with  tbe  steamtug  Brother*,  and  did 
damage,  for  which  condensation  is  claimed.  It 
s^iears  from  the  evidence  that  sbont  two  o'clock  ia 
the  afternoon  of  the  17th  Kor.  the  BnAere  took 
a  position  near  the  harbonr  office,  lashed  alongside 
of  the  Mitpah,  and  having  other  veasob  near  her, 
the  Mtmdoza  astern  of  her,  and  the  Mabim  a-hend, 
and  the  Fiagal,  the  def6n^i),|ta'^^t^ 
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bow  of  the  Miipah,  at  a  dutanee,  according  to  the 
ori^nal  pl«»  asngned  to  bet  hj  the  captaia  of  the 
portof  about  a  Iragth  and  a  half  or  two  lengthi  of 
the  t^itgtd.  The  wind  was  from  the  S.S.W.,  and  a 
coirent  waa  rimniog  after  the  ordinary  rate  of  a 
Bosphonu  current.  About  ten  minutes  after  taking 
thia  poaitioD,  the  officer  in  command  d  the  Brotkera 
went  ashor^  and,  Uter  in  the  di^,  after  Uu  depar- 
tore  of  the  Fingal,  he  received  notice  Uiat  a  col- 
lision had  occurred.  He  went  on  board  with 
the  engineer  and  examined  the  Tesael,  and  he 
found  that  both  paddle-bozea  had  been  injured: 
the  port  paddle-box  had  been  driven  in,  and 
the  Btarboard  paddle-box  had  been  driven  ouL 
[HaTing  examined  the  eridence  on  both  sides,  the 
CousT  concluded]  :—We  are  of  opinion,  therefore, 
that  the  colliding  Teasel  certainly  was  the  Fingal. 
Am  to  the  question  of  identity  we  have  no  doubt 
vhateTer.  Having  delivered  our  joint  opinion  on 
that,  it  only  remains  for  me  to  consider  what  is  the 
weight  to  be  attached  to  the  legal  objections  which 
are  raised  by  the  defendants.  The  defendants  ob- 
jected, in  the  flnt  ^ace^  that  the  petition  alleged 
tliat  this  collision  took  place  when  the  vessel  was 
leaving  the  port,  and  contended,  and  with  some 
force,  that  the  evidence  showed  that  if  the  collision 
did  occur,  it  did  not  occur  when  the  vessel  was 
steaming  out  of  port  On  that  point  I  must  give 
iQy  o^Mon  that  inasmuch  as  the  terms  of  the 
petition  were  sufficiently  loose— I  may  say— to  allow 
the  defendant!  an  o^ortunity  of  disclosing  the 
vhole  facta  and  of  considering  what  their  defence 
ooght  to  be,  the  term  "leaving  the  port"  may  be 
fttirly  extended  to  the  whole  time  during  which 
weparations  were  being  made  for  leaving  Uie  port. 
Thoe  only  remains  for  us  to  consider  whether, 
voder  the  circumstances  of  the  position  of  the  two 
Teaiels,  there  is  any  ground  for  the  defence  that  the 
Brothers  contributed  to  or  was  in  any  way  the 
cause  of  this  aocudent.  We  are  of  opinion  that  the 
position  of  the  Brother*,  lashed  on  to  the  Hisjiah, 
being  one  which  she  might  be  considered  to  have 
flatly  taken  up,  and  t^t  we  may  almost  say  that 
ia  that  position  she  formed,  as  it  were,  a  part  of  the 
Miipah—ttuA  a  tng  lashed  as  she  was  to  a  Teasel 
was  Tery  little  different  to  being  a  large  boat 
belonging  to  it,  and  that,  therefore,  any  defence 
which  would  be  open  to  the  Mizpah  would  be  open 
to  the  Brothers,  and  inasmuch  as  we  believe  that 
this  collision  was  caused  in  consequence  of  some 
want  of  proper  precaution  on  the  part  of  the  officers 
of  the  /Cnj^/  at  the  time  when  thej  made  their 
ff^aratioos  or  when  they  were  about  t<i,  leaTe  the 
port,  the  judgment  of  the  court  Is  that  the  Fiiyal 
alone  is  responsible,  and  she  must  be  condemned 
ia  the  amount  of  the  damage  which  will  be  settled 
in  the  oanal  way  befora  thexegisferar. 

JudjmMt  aeeenXagfy  J))r  tht  pkdwUff  t  dcmoffes 
to  be  amued  be/ore  lAe  rtjfittmr. 


COUItT  OT  BANEBUFT07. 
Beported  bj  A.  A.  Doau,  Esq.,  BaRtafeBHt-Law. 

Wedimdai/,  Jan.  5,  1870. 

(B^ore  the  Chibv  Judqi.) 

jRs  A  Tsvn-DuD. 

li^tl-dMd—BigiMtrathKt  rhkt  to— Sim  Otn.  Hub 
Jim.  1, 187(K 

A  deed  of  eompontioti  exetuted  the  debtor  two  dm 
Mbre  the  lU  Jan.  1870,  the  dtfs  tpon  wAwA  the 
Scmkntpicy  Act  1869  came  into  iquration,  but  in 
respect  of  which  no  amlication  had  been  made  mder 
"/  Battkn^  Amendment  Act 
18$8  to  mlargt  thettmejbr  regittr^imit  it  to  be  rt- 


yarded  **  as  in  oovrss  of  rtgistratioii,"  miMt's  tks 
neoiiii^  of  the  Sietk  Getteral  Bale  of  Jan.  1,  1870, 
and  aa  stidl  entUiiled  to  be  registered. 

This  was  an  application  on  behalf  of  the  debtor, 
exparte,  under  the  20th  section  of  the  Bankmptn 
Repeal  and  Insolvent  Court  Act  1869,  aud  theSKtt 
General  Role  of  Jan  1, 1870,  for  leave  to  regists 
a  deed  of  composition  necuted  by  the  debtor  on  the 
SOth  Dec  last,  bat  not  yet  lodged  for  registration, 
upon  the  ground  that  the  twenty-eight  days  alloved 
by  the  192nd  section  of  the  Bankruptcy  Act  1861 
had  not  ex^red,  and  that  the  regisbar  at  the  regls- 
tratioo  office  in  Quality-court  had  rinsed  to  reodve 
the  deed  withoat  the  order  of  the  court. 

By  the  20th  section  of  the  Bankruptcy  Repeal 
Act  1869,  \^  which  the  Bankraptcy  Act  1861  and 
the  Bankruptcy  Amendment  Act  1868  are  repealed, 
it  is  enacted  that  "  this  repeal  shall  not  ...  in* 
terfere  with  the  prosecution  or  ^ect  tlie  coarse  of 
any  le^^  proceeding  pending  in  bankruptcy  « 
otherwise  under  any  such  enactment  before  the 
commencement  of  this  Act ;  bat,  subject  to  the 
wovisions  of  the  Bankruptcy  Act  1669,  and  the 
Debtors'  Act  1869,  such  proceedings  shall  be  pros** 
cuted  as  if  this  Act  had  not  passed." 

By  sect.  8  of  the  Bankruptcy  Amendnent  Act 

1868,  It  is  prorided  that, "  notwitiistanding  anything 
in  the  Bankruptcy  Act  1861,  the  time  for  the  pfo> 
duction  and  InTing  of  any  such  deed  or  instnunut 
at  the  office  of  the  chief  registrar,  as  therein  pro- 
Tided  shall  be  twenty-eight  days  from  the  day  of 
the  execution  thereof  by  the  debtor,  or  such  further 
time  as  the  court  may  allow." 

By  the  816th  Geoeral  Rule  of  Jan.  1,  1870,  it 
is  provided  that "  tht  Oiief  Judge  of  the  Londoo 
Bankruptcy  Court  shall  have  and  exercise  all  the 

E>wers,  jurisdictions,  and  authorities  of  the  old 
ondon  Bankruptcy  Court,  and  the  judges  of  the 
local  bankruptcy  courts  shall  have  and  exercise  all 
the  powers,  jurisdictions,  and  authorities  of  any 
district  court  of  bankraptcy,  or  of  any  County 
Court,  with  respect  to  any  trust-deed  or  deed 
of  arrangement)  compoution,  or  inspectorship 
executed  oy  a  debtor,  whether  registered  or  in 
course  of  registration,  on  or  before  the  Slat  Dec 

1869,  in  the  same  manner  as  he  or  they  may  exer* 
cise  jurisdiction,  powers,  and  authorities  wiQl 
respect  to  any  other  legal  proceedings  pending  <n 
that  day  under  any  itf  the  enactments  repealed  bf 
the  Bankruptcy  Repeal  and  Insolrent  Courts  Act 
1869,  as  provided  by  sect.  20  of  such  Act" 

By  the  3 17th  Bule^  "  every  such  deed  in  respect 
of  which  an  Older  has  been  made  extending  the  tine 
for  registering  the  same  to  a  date  subsequent  to  ths 
diet  Dec  1869,  shall  be  deem^  to  have  been  hi 
coniw  of  i^tetion  within  the  meaning  of  the 
Ustmle.** 

By  the  818th  Bole,  "  the  chief  regUtrar  of  the  Old 
London  Bankruptcy  Court  shall  complete  the  r^is- 
tration  of  any  such  last-mentioned  deed  in  rnsnncr 
required  by  the  Bankruptcy  Act  1861,  and  the 
Bankruptcy  Amendment  Act  1868,  and  shall  retun 
and  exodse  aU  necetsaiy  anthoiity  tw  that  pn^ 
pow." 

Reed  appeared  in  somort  of  the  api^cation.— He 
referred  to  the  816th  General  Sole  of  Jan.  1, 187<^ 
and  contended  that  the  words  contained  in  the  Older, 
"  whether  registered  or  in  course  of  registratitni''  on 
orbeforetheSlstDec.  1869,  must  be  read  as  complele 
or  incomplete.  He  also  referred  to  the  case  of 
Wishart  t.  Fowler,  »  L.  T.  Sep.  N.  S.  808,  Q.  B. 

The  CsiEr  Jcdob.— I  tUok  yon  hsTe  undoubtedly 
the  right  to  hare  the  deed  registered.  The  Rett 
importance  of  the  case  no  one  can  doubt,  oooflder- 
iog  the  number  ^a  deeds  that  mi^t  have  been  in- 


Be  A  Teubt-Dexd. 
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h  free  from  all  doabt  and  ambiguity  upon  the 
rabject.  The  Bankraptcy  AmeDdment  Act  1868 
ii  an  Act  of  Farliament  relating  to  imiceadings  in 
bankni^y.  TSo  donbt  it  particularly  deals  with 
deeda  only,  bat  the  recital  u  that  it  ii  expedient  to 
amend  the  BankmptCT  Act  1861,  vhich  provides 
for  the  registration  of  deeds,  and  the  8rd  section  of 
that  Act  gires  the  conrt  power  to  extend  the  time 
for  twenty-eight  days,  or  for  anch  farther  time  aa 
the  court  may  allow.  The  repealing  bankruptcy 
dftuse  of  the  Banfcmptcy  Bepeal  and  InsolTent 
Court  Act  1860,  which  repeals  the  Act  of  1868,  and 
wU  the  otbera  menticmed  in  the  achedale^  prorldes 
that  this  rale  shaU  not  interfere  with  the  proseca- 
tion,  or  affect  the  course  of  any  le^  proceeding 
pending  in  bankruptcy.  The  deed,  in  my  opinion, 
is  a  proceeding  in  bankruptcy,  and  I  think  that  the 
Act  of  1868,  &  all  the  purposes  of  tlie  8rd  section 
ot  that  Aci,  remains  in  full  force  as  to  any  deed 
that  was  executed  before  that  repeal  takes  effect, 
and  the  816th  Sule  defines  and  points  out  the  way 
in  which  the  power  of  the  court  shall  be  exercised 
with  respect  to  any  trust-deed  executed  by  a  debtor, 
whether  registerea  or  in  course  trf  registration,  In 
ttie  same  manner  that  Its  jurisdiction  shonld  be 
exercised  with  respect  to  any  otiwr  legal  proceeding 
on  that  day  pending.  Then  a  difficulty  seems  to 
be  suggested  by  the  317th  Bale,  bat  I  think  that 
must  be  read  as  only  introduced  for  greater  clearness 
and  entlicitness  so  as  to  render  it  Impouible  that 
tbere  should  be  any  doubt  that  a  deed  for  which  the 
time  had  been  extended  ahoald  be  demed  to  be  in 
the  coarse  of  rej^strathm.  It  does  explaia  that  a 
deed  for  which  the  time  has  been  exteaded  shall  be 
held  to  be  in  tiie  coarse  of  r^istration ;  but  It  does 
not  exclude  from  the  (nwration  of  the  Bule  deeds  in 
which  no  extension  had  taken  plaee^  but  which  were 
in  ereiy  f^  sense,  in  the  course  of  registration.  I 
think,  therefor^  it  mast  be  registered. 

Ordmd  aeeordbis^. 
SoUdton:  Afflt^  and  Orowtktr. 

Mo»da§,  Jan.  10. 
£rparfsBBnrocK ;  A  A  Pmiunr »»  Adjudi- 
Qtaacat. 

PradiM — Pttitiim  fir  ai^ii^caiieai — Ftfrn  of  iit  sdle- 
Ak  U>  firm  No.  lO^Gtn.  Rdm  99aJtdtS.  . 

In  tht  p^ition  for  a^udieatum,  aeeording  to  the  Jom 
a>te\fied  in  the  tcnadtde  of  formi  amextd  to  the 
Ueneral  Rules  of  Jan.  1,  1870,  No.  1,  tM  party 
mainti  wAom  the  adjtuBeatUm  it  amght  nuM  m 
aeacribed  at  kngth,  at  of,  ^^c,  adding  hit  oeetgikUion. 

Itiino  o^^ion  to  tlte  validi^  cf  a  petttuM  that  Me 
affidavit  JUed  with  tht  petition  ie  not  made  by  a 
perton  who  can  dqme  to  the  faeit  as  within  hit  own 
lawwledge,  under  the  29th  General  Rale,  but  it  is 
Mffident  if  it  be  made  bv  the  petitioning  creditor,  and 
the  petition  be  proceeded  with  under  the  S2nd  nle. 

Phelpt  (solicitor)  applied  for  leare  to  file  a 
creditor's  petitioo,  the  officer  in  the  Chief  Begistrar's 
offlee  baring  refused  to  file  it  upon  the  ground  that 
although  the  petition  was  in  the  form  spedfled  in 
Form  No.  10,  annexed  to  the  General  Bales  of  Jan. 
1,  1870,  yet  he  was  not  so  described  as  to  enable  the 
Chief  Begistrar  to  comply  with  the  requirements  of 
the  240th  General  Bule,  and  to  fill  up  the  description 
in  the  petition  book,  to  be  kept  by  the  Chief  Begis- 
ten.  as  ia  Form  No.  102. 

T^ia  petition  stated  tiiat  "A,  B.  carried  on 
Irasiness  within  the  district  ctf  this  court,  that  is  to 
•ay,  at  ,  in  the  city  of  London,"  following 

the  form  specified  in  "Ecxm  Ho.  10 1  an  alleaation 
was  also  added  in  the  body  of  petition  that  the  debtor 
was  a  trader. 


The  case  came  before  one  of  the  registrars,  bat 
by  consent  and  by  leare  it  was  snbmitted  for  XbA 
decision  of  the  Chief  Judge. 

The  CoiKP  JiTDOB  detHded  that  it  was  necessary  to 
insert  the  particulars  of  the  debtor's  trader  so  as  to 
enable  the  Chief  Begistrar  to  InsCTt  a  pn^er  deeiaip- 

tion  in  the  petition  book. 

Leare  was  for  that  purpose  e^ren  to  amend  the 
Ifetition  by  inserting  such  particulars  under  the  27th 
General  Bule. 

A  furthor  objectitm  had  been  raised  by  the  officer 
in  the  Cbitf  B^istrar*s  office  to  the  flliog  of  the 
petition,  upon  the  ground  that»  although  the  peti> 
tioniog  craditor  had  rerifled  all  the  atatementa 
contained  in  the  petition  that  were  "within  his 
own  knowledge  aa  true,"  in  the  Form  Ko.  11  to  the 
General  BuIm  annexed,  yet  he  had  not,  in  accord- 
ance with  the  39tii  General  Order  filed  any  affldarit 
made  by  any  pnwm  who  ooald  depose  to  aoeh  atate- 
ments  as  were  not  wlUiin  the  pmtkning  eredltw^ 
knowledge  beiog  true.  It  was  submitted  that  it  was 
impossiUe  to  obtain  any  snch  affldarit,  as  the  seraona 
able  to  depose  thereto  as  required  were  nnwuling  to 
do  so,  and  that  it  would  be  requisite  to  sabpena  them 
to  gire  eridence.  This  objecti<m  was  waired  at  the 
suggestion  of  the  ooart,  and  it  was  hdd  to  be  soffl* 
dent  to  file  the  petition  and  afidarit  vi  the  petition- 
ing creditor^  and  to  ivooced  nndar  the  82nd  Oenwal 
Order. 

St^tora^  Bnid,  PAsQm^  and  S^rnkk. 


Wednetday,  Jan.  12. 

Re  A  Dbbiob'8  Suhxoks. 

Practice— DiAtor'i  tummonn — Ditmitaal  of—Kotiee  oj 
hearing--2Snd  Qen.  Bnh  of  Jan.  I,  1870. 

Three  clear  days'  notice,  pursuant  to  the  2&rd  General 
Rule  of  Jan.  1,  1870,  of  an  (^ication  Igr  th» 
debtor  for  the  ditmitial  of  a  debtort  tnmniont  ipm 
thegrwtnd  thai  the  debt  tt  not  doe  is  sufficient. 

It  it  of  importance  that  no  tumscswary  ddm  should  be 
placed  in  (As  mqr  <if  tA«  hearing  of  a  JAtoi't  wm^ 
none. 

An  amlication  was  made  ex  parte  under  the  fol- 
lowing arcumstaoces :  On  the  8rd  Jan.  a  debtor's 
summons  was  granted  under  the  17th  General 
Bule,  and  in  the  Form  No.  4  thereto  annexed  upon 
the  application  of  a  creditor.  The  summons  was 
duly  serred  upon  the  debtor  the  same  day.  On 
the  10th  the  debtor  appeared  befm  tbe  regirinr 
and  filed  an  affldarit  pursuant  to  the  22nd  General 
Bule  in  the  Form  Ko.  8  in  the  schedule  annexed 
disputing  the  debt.  The  regiatrar  therenpon  ap> 
pointed  the  24eh  for  the  hearing  td  an  plication 
by  the  debt<»  for  the  diuniaaid  of  the  summoDS, 
and  the  p(4nt  was  whether  an  eeriy  daf  ahoald  not 
be  fi«d  if  the  bnaineaa  of  the  conrt  would  adn^ 
of  it. 

Bagl^,  tot  tiie  creditor,  contended  that  nndv  the 
28rd  General  Bole  it  was  neeeasery  only  to  gire 
three  days'  notice  of  the  day  bdng  fixed  for  tho 
hearing  of  tbe  aM>Ucatioo. 

The  Chief  Jddob  decided  that  as  it  wai  most 
important  that  no  dday  sbonld  bo  lAaced  ia  tbe  war 
of  a  petitioning  creditor,  and  as  the  23rd  Oeneru 
Bule  spedfiea  three  days  as  the  necessary  time  for 
notice  to  be  pren  in  all  cases,  as  early  a  day  aa 
possible  should  be  appointed  after  the  lapse  of 
three  dm  as  the  buaioeas  of  tbe  court  would  allow, 
but  his  Ltndsbip  expressed  an  opinion  that  the  time 
of  notice  should  be  three  dear  days.  i 

BoUcitota,  Parhtr,  X«<,and  BwOKk  ^^S'^^ 
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OOXntT  OF  AFPSAI.  IV  OBAMOBXT, 

BapatM  fer  Tkoxia  BBOOxnAinc  and  B.  BmrAST 
BocsB,  E«qn.>  Ban:i«ei»«ULur. 

Fitday,  Nov.  12. 

A  Tub  Joikt-Stock  Dibcount  Cohpakt  (Li- 
vited)  ;  Ex  parte  Trb  Wabrakt  Finabcb  Cov- 
PAHT  (Limited). 

Ctonpany — Winding-vp  —  BiOm  of  txchtam—DouhU 
proof  against  drawers  and  indorma —  Windiiig'Vp 
ormr—SatiffaclioH  of  debt  vp  to~-l»terat  tabu 
gnentfy. 

Tk€  W.  Qmpaxifbidd  bUhof  txcbamge  drawn  man  and 

■  aeeuattd  im  tha  C.  CompoHjf,  a»d  indorted  bu  the 
J.  S.D.  Ompamy,    7mm  tvo  lait  mmtitmta  eom- 

■  paiMt  want  into  liquidation,  and  the  W.  Cenuiat^ 
proved  aoaintt  them  Jar  the  wmmt  of  principal  and 
mlmet  OMotthe  commenoentni  tht  mtutiMj/B-vp, 
and  rtomtd  froa  tkt  «m  atmpoK^  4k.  6(t,  aad  from 
tht  other  lb*.  Qd.  in  thtpwnd. 

The  Matter  efOe  Arfb  haoimdtaded,  on  tht  wi^oriti 
of  Be  Tfae  Hnmbw  Iron  Wwfa  Company,  30  £.  jT. 
Eep.  N.  S.  659,  Aat  the  W.  Compant/  loere  exdaded 
from  the  hoiher  eHvidends  for  the  interest  n^ich 
aeemed  after  the  wimHnff-tp  order,  mtil  the  otiier 
creditors  of  the  J.  S.D.  Cen^ani/  had  been  paid  in 
full,  on  appeai, 

Giffard,  L.  J.  reversed  As  decision,  being  of  opinion 
VuLt  the  case  was  not  goceraed  In/  the  authority  men- 
tioned, and  that  the  rule  in  bankruptcy  applied. 

Hui  was  so  appeal  by  the  Wamnt  Finance  Com- 
pany (Limhad)  against  an  order  of  the  Maater  at 
iba  RoUb,  whereby  hia  Lordship  decided  Uiat  the 
a^llanta  were  not  entitled  to  partidptte  in  any 
further  ^videnda  of  the  JoiBt-Stock  Discoant  Ctxa- 
pany  CLimited),  now  in  coarse  of  winding-np, 
antU  all  the  other  creditors  of  that  company  had 
been  paid  20*.  in  the  pound  npon  the  amount  of 
tlie  debts  which  tbey  had  proved. 

The  cirottmatanoes  are  anflkiently  stated  in  the 
report  of  the  Iiearing  at  toe  BoUa  (31  L.  T.  BeiL 
K.B.«46> 

Kr  SitAard  BaggaUea/,  Q.  C,  Bddis,  Q.C.  and 
Langb^,  supported  the  appeal,  relying  on 

Kellock's  Case,  Re  Bamed's  Baiildng  Company) 
L.  Hep.  3  Ch.  Apjp.  769 ;  18  L.  T.  Eep.  N.  S.  671 ; 
Ex  parte  Waring,  ft  Tea.  S*S ; 
Em  parte  Rushforth,  10  Ves.  109; 
BowwT.  Marris,  Cr.  ft  Rl  351. 

Jemelt  Q.  a  and  Zoeoob  WAb  SBWort«d  the  deci- 
•ioB  of  the  Maater  of  the  Rolls,  and  contended 
that  the  oaae  was  govwned  by  Be  The  Bttmbor  Irm 
Worbi  Company,  Ex  parte  TU  Warrmt  Finance  Oomr 
pa^,  20  L.  T.  Kep.  M.  a  859. 

In  order  that  the  court  might  be  accurately  in- 
fbrawdaa  to  tbeincUce  of  the  Court  of  Baolmiptcy 
ia  aimilar  circumaUncee,  the  foUowing  certificate 
from  Mr.  Graham,  the  official  awigniw  in  baaknuitcy, 
vas  inroduced :  "  I,  George  John  CMbam,  oer^y  as 
follows :  I  have  for  thirty -eight  years  and  upwards 
been  an  official  aasigaea,  and  am  now  the  aanior 
official  assignee  ei  the  Court  of  Baukmptcy 
la  I«ndoD.  I  hare  ncro-  known  an  ^l^■t^^^^^fl  of  an 
anlicatioQ  in  baokntptey  to  expmige  «  proof  npon 
afoiltof  exchange,  on  the  gtoond  that  die  oredltor 
had  been  ftdly  paid  his  fall  dmm  upon  <te  bill  f cm- 
iwnelpal  ana  all  intareat,  whether  aovned  before 
or  after  tfae  bankmplcy.  The  praelaoe  in  bank- 
raptcy  ia  when  .the  euate  of  a  baakropt  aoouitor 
l»Ting  paid  to  the  holder  4j.  6(t  in  the  poundTand 
the  estate  of  the  bankrupt  drnrer  having  paid  to  the 


boldw  16s.  6dl  in  the  pound,  that  the  hinder  retain 
his  proof  OB  the  two  estates  nntU  the  first  of  than 
pays  the  full  sum  that  his  interest  in  the  sdA 
bill  amounts  to.  Sapposing  that  the  drawer's  estate 
is  the  first  to  pay  the  fall  amount,  the  holdar 
remains  trustee  for  all  future  diridends  fw  tla 
assignees  of  the  drawer,  but  what  is  generally  done 
is  to  hand  the  said  UU  to  the  drawls  assignes^ 
with  orders  from  tin  hinder  directed  to  the  oAcw 
assignee  of  the  aoorotor'a  estate  authtnising  Um  ts 
pay  all  tfae  future  drndends  to  the  official  assignee 
of  the  drawer.  Ilius  it  remuns  unless  scHne  cre- 
ditor of  the  acceptor's  estate  shows  to  tike  coanmi* 
siooer  ground  for  conclnding  that  the  drawer's 
estate  lufl  no  claim  upon  the  aooeptor'a." 

WItho««  oalling  for  nieply. 

Lord  Justice  Giffuu)  said: — I  am  clearly  of 
opinion  that  this  case  ia  not  goremed  by  the  Bumbw 
Iron  Works  Coiapan^'t  case,  and  that  the  order  ot 
the  Master  of  the  Rolls  must  therefore  be  dlKhs^ed. 
It  certainly  is  in  principle,  though  not  in  form,  like 
KeJlock's  case— the  other  estate  being  equiTalent  to 
having  a  separate  securi^,  and  the  rule  in  tank- 
ruptcy.  not  only  as  appears  from  the  oertiflctte  of 
the  official  assignee^  bat  from  what  one  baa  under- 
stood the  imcUce  to  be,  is  aulto  clear,  certain  and 
definite^  and  the  only  groand  on  vhich  the  aignmeat 
to  the  contrary  could  be  put  is  the  ground  whidi 
Mr.  Jesael  has  urged,  namely,  that  there  has  beco 
appropriation.  But  that  is  a  mistake,  for  there  baa 
been  none.  There  has  been  a  rule  made  and  adopted 
because  in  point  of  fact  it  is  a  just  and  praper  mis 
for  the  distribution  of  assets  under  the  particnlif 
hanknqitc^  on  the  particular  wiodiug-upt  but  that 
rule  is  not  meant  at  all  to  interfere  with  the  ri^ts 
of  the  creditor  if  ho  can  get  them  frtun  other  sources 
combined,  to  bring  together  from  sU  these  sources 
he  can  get,  and  retain  from  all  those  sources  erery- 
thing  that  he  can  until  he  is  paid  not  only  hit  prhi- 
cipal,  but  aU  his  interest  also— indeed,  tilt  the  debt 
is  entirely  satisfied. 

The  Older  will  therefore  be  discharged,  and  I  n^- 
pose  that  the  costs  of  both  parties  in  the  eont 
below  andh^  will  come  out  of  the  estate. 

Solicitors  for  the  oflnal  liquidator,  Lawranee, 
Pteva,  and  Boyer. 

Solidtors  for  the  ofiBdal  liquidator  el  the  Wanist 
Fioaooe  Company,  /Viu^  Aryiett  and  Jtamlias. 

Nov.  12  and  10, 

CBafore  Lord  Justice  Gutjuok) 

SeTHx  HtntBBB  Trok  Works  Covpaitt  CLnoTBD]; 
Ek  parte  Thb  Waheaht  Fihaxcb  Compast  (Ij- 

MITBD). 

Wipding-tq> — Appecd  from  i^ambers— Practice — Cre- 
ditor untA  aeatrHy — Sscwnf*  on  the  estate  of  the 
debtor — Proof— Principal — Subsequentdioidend-'In- 
tereat. 

When  a  case  has  been  disposed  of  in  (Aamhers  by  lis 
judge  in  pa-aon,  an  appeal  from  his  order  wiB  not  H 
future  be  heard  unless  upon  a  certifioate  from  Aim  that 
the  ooss  has  bea  argued  before  him  so  fmlb/  that  U 
does  not  wtsk  to  have  it  re-arqued  before  mmtilf  tB 
ana-i, 

7^e  B.  cov^ny  being  indebted  in  the  turn  of  23,O0OL 
to  the  IV.  oonyxu^,  assigned  as  a  securUy  {inter  alut) 
ail  colli  then  tn  arrear  to  trustees,  who  were  to  reesi«e 
the  same,  and,  ij  default  were  made  in  payment  of  lis 
dAt,  voere  to  pay  what  they  night  w  receive  in  tr 
towards  satisfactton  of  the  debt,  or  the  unpaid  pari 
thereof,  and  to  pay  the  surpius  to  fie  H.  eompoKt. 
And  It  was  further  agreed  that  in  the  case  of  <^f<am 
in  pt^pnM  ^  the  dS^  or  ems  part  tkigpf,  tie  a. 
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CO/Kpang  should  patf  inUmU  al  the  rate  of  20  per 
cetit,  on  tJte  debt,  or  the  uapaid  part  thereof.  The  H. 
cosq>an^  tooM  ordered  to  be  womd-Mp,  andbjftamMnf 
TWee^tta  and  jM^frntHtM  of  the  tnuteei,  md  of  Me 
A'naEiidb  dadared  in  the  Uguidation,  the  W.  eompang 
Tteaved  a  stm  exceeding  the  principal  of  thar  debt, 
wUeh  exeeee  the  MiMer  oj  the  BalU  ordered  the  W. 
empa^  io  r^tutd,  bul  m  i^etd  Jim  that  order,  it 
was 

H^d,  that,  although  upon  the  construction  of  the  assign- 
nenl  the  ecdh  were  assigned  to  the  trustees  upon  trust 
to  pail  the  principal  oniy,yet  that  in  accordance  with 
Be  The  Joint-Stock  Discount  Company,  ante 
p.  626,  Ihf!  Company  notwithetanding  that  the^ 
had  received  in  full  the  prindmU  of  the  debt  due 
at  the  commencement  of  fAe  winaina-i^,  were  entitled 
to  participate  in  cdl  dividends  vhim  might  be  deektred 
bjf  the  U.  Company,  until  thof  had  received  prine^peU 
and  interest  to  the  time  of  payment. 

T%e  fact  that  the  seearitit  is  on  lie  estate  itself^  against 

which  the  proof  is  made,  »  immaterial. 

This  was  an  aj^ssl  by  the  Wamut  Fiiumce  Com- 
pany (Limited)  gainst  a  dadsioD  of  the  Maator  of 
the  BoUs  in  penon  ia  chamben,  that  the  m)ellAnta 
niiHt  refood  to  the  official  liquidator  of  the  H  umber 
bonvorks  Company  (Limited),  which  is  beins 
wonnd-up,  a  sum  of  1195^  8s.  lOii,  being  the 
■mouDt  by  which  dividends  paid  to  them  ex<M8ded 
the  principal  of  their  debt^  althougli,  eTm  allawiog 
tiMm  to  retun  the  wbole  amount  paid,  the  amoont 
due  for  printipal  and  iutwest  was  not  satisfied. 

Upon  the  case  being  called  on,  and  it  b^ng  repre- 
sented to  the  Lord  Justice  tiiat  the  matter  had  been 
BO  fully  argued  by  counsel  in  chambers  that  the 
Blaster  of  the  Rolls  was  unwilUog  to  allow  it  to  be 
re-argued  before  him  In  court. 

Lord  Justice  Oifvi.rd consented  to  hear  the  case, 
but  Mid  that  he  must  make  it  a  rule  that  when 
matters  were  to  he  Imragfat  before  the  Court  of 
Appeal  direct  from  chambers,  tlw  judge  most  oer- 
tifly  that  it  had  been  so  fully  a^ed  there  bafbio 
himself  that  he  did  not  wiah  to  haTo  it  again  aqpied 
in  court. 

The  hearing  trf  the  appeal  was  then"  proceeded 
with,  and  the  following  wwe^the  drcumatances  of 
the  case- 
in Dec.  1865  the  Warrant  Tioanoe  Company 
accepted  for  the  Humber  Iron  Works  Company  bills 
for  an  aggregate  amount  tA  25,000/.,  which  was 
iecnred  by  three  promissory  notes  for  that  amount 
of  the  latter  company,  by  a  debeotore  bood  of  that 
company  for  25,000JL,  and  a  document  assigning 
to  trastees  for  tiio  Wamnt  Finance  Company  cer- 
tain arrears  of  calls  doe  on  tiie  shares  constitating 
the  capital  of  the  Homber  Iron  Works  Company. 

By  an  agreement  dated  the  23ad  Dec.  1866,  made 
between  the  Homber  Iron  Works  Company  of  the 
first  part,  the  Warrant  Finance  Company  of  the 
second  part,  James  Alexander  Mami  <h  the  third 
part,  and  WtUiam  Knaw  Henderson  of  the  fonrth 
part  (Mr.  Uann  and  Mr.  Hendnson  being  the 
tmatess  of  the  aboTe- mentioned  assignment), 
after  reciting  the  loan  and  tiie  eecuiities  giren 
for  the  same,  it  was  declared  between  and  by 
the  parties  thereto,  and  tspecially  the  Hnmbinr 
Iron  Works  Company  thereby  i^reed  and  declared 
that  they  the  said  Homber  Iron  Works  Company 
should  pay  to  the  credit  of  the  said  tmstees  au 
moneys  then  already  received  or  thereafter  to  be 
recQTed  on  account  of  calls  in  arrear,  and  that  such 
trustees  should  stand  possessed  of  such  moneys 
upon  trust,  in  the  event  of  default  being  made  by 
the  Humber  Iron  Works  Company  in  peymeot  of 
Hn  35,000/.  on  the  ^qiolntad  day,  or  any  part 
thereof,  to  p^  the  arreari  of  eatls  which  ahonld 
have  been  sopaidintotheiraoooutto  the  Wammt 
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Finance  Company  in  or  towards  satisfaction  of  the 
moneys  so  remaining  unpaid,  and  to  pay  over  any 
surplus  to  the  Hum^r  Iron  Works  Company.  Aiu 
it  was  also  agreed  and  declared  that  in  case  of  de- 
fault in  such  payment  by  the  said  Homber  Iron 
Works  Company  of  the  sum  of  25,000^^,  or  any  ^rt 
thereof,  interest  st  the  rate  of  20  per  cent,  per 
annum  should  be  paid  on  the  said  23,000/^  or  the 
unpaid  part  thereof. 

In  Feb,  1866  resolutions  were  passed  and  con- 
firmed for  the  voluntary  windiog-np  of  the  Homber 
Iron  Works  Company,  and  on  the  Idth  March  an 
order  was  mi^  for  winding-up  that  company  by 
the  court. 

Antongst  the  claims  wbidi  were  brought  in  under 
the  win&ng-up  was  one  by  the  Warrant  Finance 
Company  for  27,fi68J.  8s.  6d,  being  Uie  amoont  of 
the  loon,  togetbw  with  interest  at  20  per  out  per 
annum,  and  this  amount  was  duly  certified  by  the 
chief  cleric,  after  dedoctiog  the  a«m  of  864/.  lOs.  IdL, 
which  had  been,  previously  to  the  certificate, 
recmved  by  the  trustees  under  the  assignment  in 
respect  of  arrearaof  calls,  and  by  them  handed  over 
to  the  Wanaot  Finance  Company.  SubsequenUy, 
and  before  the  19th  Jan.  1860,  a  further  sum  of 
10,2501  was  handed  over  to  them  in  respect  of  arrears 
of  calls,  and  the  official  liquidator  of  the  Homber 
Iron  Works  Cmnpany  paid  to  tiie  creditors  dividends 
on  their  debu,  namely,  early  in  1867  4s.  in  the 
pound,  later  in  the  same  year  a  further  2f.  6dL  in  tiie 
pound,  and  later  a  further  6s.  In  the  pound— in  all 
12s.  &d.  in  the  pound.  By  these  payments  tiie  whidft 
of  the  piincipil  of  the  debt  was  paid  off,  togethw 
witii  a  f  nrtbn  sum  in  excess  of  that  principal  ui 
1195t  8s.  lOrf.,  and  by  the  order  appealed  from  this 
last-mentioned  sum  was  ordered  to  be  repaid  to  the 
officii^  liqaidativ  of  tlte  Homb«  Iron  Works  Com- 
pany, tiie  Master  of  the  BoUs  beiog  of  <mhiion  that* 
the  seenrity  covered  (he  principal  only  of  the  debt^ 
■  and  not  the  interest. 

From  that  order  the  official  liquidator  appealed. 

Sir  RitAard  Baggdlag,  Q.  C,  S^dss^  Q.  and 
Ua^hji  si^ported  the  i^peaL 

Souihgate,  Q.  C.  and  Wideens  stq^ported  his  Lw^ 
ship's  order. 
The  authorities  referred  to  wm : 
Re  the  Eumher  Iron  Worfcs'OMipany,  BO  L.  T. 

N.  S.  859 ; 

JLe  The  Joint  Bioek  JKseounf  CompaiLy ;  Ex  wvrU 
The  WofTxmt  Finance  CoMpony,  21  L.  T.  Sep. 

N.  3.  626 ; 

Be  ihe  Xeres  Wine  Shipping  Company ,-  Ex  parte 
the  Alliance  Bank,  L.  Bep.  3  Ch.  App.  768;  18 
L.  T.  Eep.  N.  8.  671 ; 

Aifvwell  T.  Staunton,  30  Bear.  52 ; 

Bmoer  y.  Harris,  Or.  A  Ph.  351. 

At  the  conclusion  of  the  appellant's  a^nment, 

Lord  Jostice  Qiwasld  said  that  he  was  of  opinion 
that  the  appropriation  question  was  conclnrively  in 
the  respondent's  fovour,  but  that  if  his  conned 
desired  it,  he  would  hear  him  as  to  the  constructioa 
to  be  put  on  the  agreement. 

^  A.  BaggaUof,  Q.  0-  thonght  it  aonecessaiy  to 
trouble  hja  Lm^KUp, 

Lord  JuOceGiTFUtD  said:— Iqoiteagrw  with  the 
Master  of  the  Si^s  In  this  case  as  to  the  constmc- 
tion  be  has  put  upon  the  agreement,  namely,  that 
it  really  is  an  assignment  of  the  principal  sum  to 
two  trustees,  npon  trust  to  pay  a  certain  sum  of 
money,  and  not  upon  trust  to  pay  a  principal  sum 
of  money  and  interest,  and  therefore  those  mles 
which  npiAy  when  you  come  into  coyrfrtg^redeey  a 
mortgage,  have  no  applicft|nldblerp^VMQ^^■i^ 
take  tiie  assignment  in  its  strict  tma.  Bi»a  do 
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not  think  ttiat  ia  conclnaiTe  on  this  quertioa ;  on 
the  contrary  I  think  this  case  is  caocloded  entirely 
br  the  case  I  decided  the  other  day  (Ae  The  Jvint- 
Stodt:  DiaeomU  Cmmany ;  Th»  Wammt  Fmam  Cbm- 
pan^t  ixiM)  vhich  I  dedded  in  aocwdance  with  the 
veil  known  rale  in  bankruptcy,  and  which  has 
been  acted  on  (or  many  yean.  I  take  that  rule 
to  be  very  simple.  You  prore  in  bankruptcy 
(and  you  prove  in  the  same  way  in  a  winding- 
up)k  for  whateTer  the  debt  may  he  ap  to  a 
partienlar  date.  Bat  that  is  for  the  parpow  of  con- 
Tei^aice  in  the  admlnistiation  of  uie  winding-up, 
and  it  is  not  to  affect  any  other  rights  the  parties 
may  have,  or  to  amonnt  to  an  apmopriation  of  the 
divldendt  in  any  thspo  or  form.  The  result  of  that 
Is,  as  in  many  cases  you  may  have  two,  three,  or 
four  estates  to  go  against,  you  prove  against  each 
of  those  two^  tiirae,  or  four  estates,  for  what  is  due 
vp  to  the  d^of  the  winding-up,  but  you  may  take, 
after  proof,  from  each  of  tliose  estates  every  single 
sixpence  you  can  get,  until  tiw  debt  is  ezUngnished 
in  the  proper  sense  of  tbe  term.  That  is  tne  mle 
which  has  been  adopted  in  1>ankmptcy,  and  which 
has  been  acted  upon  for  a  series  of  years.  The 
whole  notion  itf  proring  op  to  a  partiinilar  date  is^ 
in  fact,  more  or  less,  one  can  hardly  call  it  a  rule  <tf 
principle,  but  it  is  at  least  a  rule  of  convenienoe, 
and  a  mle  which  must  be  taken  now  to  be  the  law. 
Applying  those  rules  to  this  case,  I  can  see  no  dis- 
tinction whatever.  This  case  stands  exactly 
•a  the  case  would  hare  been  in  bankraptc;y, 
prorided  there  had  been  proof  agafaut  the  jtAat 
estate,  and  the  security  liad  been  on  the 
separate  estate.  In  winding-up  it  makes  no 
difference  that  the  secarity  ii  on  the  estate 
against  which  the  proof  is  made.  That  being  ao, 
altiiougb  the  proof  in  terms  is  in  reapect  of  prin- 
fitpal,  that  does  not  amount  to  any  appropriatbn  at 
ally  or  prednde  the  party  wbn  baa  prored  from  deal- 
ing with  thnt  proof  so  as  in  point  ot  fact  as  to  be  a 
sum  which  can  be  appropriated  for  tbe  payment  of 
iiittreet  so  lung  as  interest  is  due.  That  bdng  so 
this  order  must  be  disctiarged. 

The  official  Kqui^or  to  have  hU  co$t$  of  the  aj^peal 
out  of  the  estate. 

Solicitors  fur  ttie  Warrant  Finance  Company, 
I^lox,  ArgUt,  and  RawUnt, 

Solicitors  for  the  official  liquidator  of  the  Humbw 
Iron  Works  Company,  Dancboa,  Carr,  and  .fiaa- 


V.  0.  STUABT'S  OOUBT. 
Bsporbid  tv  Edwam  Timlow.  Bmi^  BSRlrtt«>«t-Lsiir. 

MWaM(%,  Dec.  8. 

FbNWICK  v.  BiTLHAlf. 

Demmrer  —  Improper  partiet — Agreement  and  tub- 
agreement— Bill  for  ^>ee\fic  per/ormanoe  6y  svb-pur- 
chcuer-~- Original  I'endor  a  party— Demurrer  overruled^ 

B.  agrerd  to  tell  certain  pr(^>erty  to  tF.,  who,  before  the 
com/iletir>n  of  the  agreement^  contracted  to  tell  a 
portion  0/  the  properti/  to  F.  Subteqamils  F.Jiled  a 
bin  agatntt  B.  and  W.,  praying  for  the  specific 
performance  tf  hit  agreement,  and  of  to  much  oj  the 
agreement  between  B.  and  W,  at  rdaUd  to  tkt  pro- 
perty oomprited  in  hit  agretmuU  i 

Held,  on  demurrer,  that  B.  toot  aproper  party  to  the  tutt. 

This  was  a  demurrer.  Hie  facts  were  shortly 
these: — 

By  an  agreement,  dated  the  4th  Sept.  1868,  the 
efendants,  the  Messrs.  Bulman,  trustees  for  sale, 
.  i<»dto  sell  to  the  defendant  William  Wilson,  a 
odilder,  certnin  freehold  lands,  situate  near  New- 


castle-upon-Tyne, for  the  sum  of  12001.,  thew 
chaser  having  tbe  option  of  purchasing  at  Sm  in 
acre  ontain  adjaouit  land. 

Ob  the  Srd  March  1866  the  defendant  Wilsoa, 
who  had  been  put  hito  pnanssfon  of  tiie  pnperty, 
for  the  nnrpoae  of  eanyii^  on  building  operstioDi, 
exercised  tiis  right  of  porefaasiog  the  adjacent  ludt, 
by  entering  Into  an  agreement  with  the  ^sintiff 
Fenwick  to  sell  to  him  two  acres  <^  tibe  same  fat 
eOOL  Thereupon  the  plaintiff  was  let  into  pomt- 
sion  of  tiwt  portvtm  of  the  property,  and  had  maa 
expended  nnirly  SOOOL  in  toe  ereeuon  txt  a  h«u& 

Subsequently  the  solictor  of  the  plaintiff  prepnel 
a  draft  conveyance  wluch  was  settled  and  apfsored 
ctf  both  by  the  solicitor  of  Wilson  and  the  soUdton 
of  the  defendants  Bnlman,  but  in  consegneoce  of 
differences  arising  between  the  plaintiff  and  Wilsoa, 
the  latter  rrfosed  to  exeonte  tlie  eonv^anee  vnta 
the  fwmer  had  pidd  him  certain  moneys.  The» 
grossment,  however,  had  been  eneuted  iy  tte 
defendants  Bulman,  and  had  uooeremiiDed  hi  Adr 
possession. 

In  June  1868,  the  defendant  Wilson  was  adjn* 
dicated  bankrupt  and  the  defwdant  StipheiuaB 
was  appointed  ereditcn*  asdgnee. 

In  tCw  1869.  the  ^alotiff  tendered  to  the  defcB' 
dant,  Bulman  the  purchase- money  (678£,  windpil 
and  interest)  in  reapect  of  the  two  acres,  but  lier 
declined  to  accept  it  on  tlie  gronnd  that  dHgrhM 
not  been  paid  the  purchaio  mony  mider  didr 
agreement  with  Wllaon. 

Snbacqneatly  negotiatiom  took  place  with  a  viev 
to  a  settlement  of  the  differences,  bat  they  havinf 
fdled,  Fenwick,  on  the  22nd  Oct  1869,  filed 
this  bill  agUnst  the  Messrs.  Bulman,  Wilson,  sad 
Stephenson,  praying  that  the  agreement  of  the  9ni 
March  1866,  and  so  much  of  the  ^reement  of  the 
4th  Sept  1866,  as  related  to  the  piece  of  land  com- 
prised in  the  ureemmt  of  Bfandi  1866,  nUght  la 
spedflcally  pwfotmed,  and  that  the  deftmsoti 
Bulman  might  be  ordered  to  dellm  to  the  plainlffl 
tbe  conveyance  of  the  two  acres. 

To  this  inll  the  defendants  Bnlman  demumd,  oo 
the  gioond  that  tfafliy  vae  improper  pardes  to 
the  suit. 

It  mipeared,  and  it  fonued  <me  of  the  all^stioM 
in  the  tnll,  that  tbe  Mesns.  Bnlman  had,  oa  the 
19th  Not.  1869,  filed  a  bill  against  Stephensoo  sod 
Wilson,  and  afterwards,  by  amendment,  agsinit 
Feowifjc,  praying  for  the  speciflc  performtoce  of 
the  agreement  of  the  4th  S^  1863,  as  against  all 
the  defendants,  or  snne  or  one  of  them,  or,  ii 
default,  that  the  agreemnit  mi|^t  bereadnded. 

Oreene,  Q.  C,  and  Davey,  in  nipped  of  tbe  ds> 
mnirer,  contended  that  as  the  Mesws.  Bnlmsn  wen 
no  parties  to  tbe  idaintiff's  contract  they  had  beea 
improperly  brought  before  the  court  It  bad  bea 
diitioctly  laid  down  by  Lord  Gotten  ham  in  Tntm 
V.  Snxdl,  8  M.  &  Or.  64,  that  a  liraager  to  a  con- 
tract oould  not  be  made  a  party  to  a  salt  for  Ai 
specific  performance  of  that  contract  Of  eonne 
there  were  exceptions  to  this  mle^  in  cases  of  fnttd, 
for  instance,  hut  it  was  good  in  all  ordinary  luls 
for  specific  performance.  Tba  facts  of  the  pre- 
sent case,  however,  showed  that  it  could  not  bs 
taken  out  ti  the  graeral  rule,  and  that  the  dofn- 
dants  were  strangers  to  the  plaintiff's  contract  Ibi 
defendants'  rights  and  liabilities  w»e  regulated  b]r 
their  own  contract,  and  in  filing  th^  bill  agaimt 
the  plaintiff,  theiy  had  prayed  either  for  ths 
performance  or  the  rescission  of  their  contract 
The  difference  between  a  suit  for  specific  perfsM* 
anoe,  and  one  to  rescind  a  contract  was  obrioos. 
In  the  one  ease  only  those  iMmnd  by  the  cooinet 
could  be  made  parties,  hut  in  the  other  new  equities 
might  arise  involTj^.^^r^rt^  wrsw 
directly  interested  niaer  UM  eootmet,  mm 
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tatiag  their  being  brought  before  the  court.  This 
distinctioD  was  recogaised  by  Lord  Caima  in  the 
caae  of  the  AberoMn  Iron  Works  r.  Widens, 
L,  Bep.  4  Cb.  App.  110;  20  L.  T.  Bep.  X.  S. 
89.  MraeoTer  the  bill  wai  demurrable  on  anothar 
ground.  It  prayed  that  so  much  of  the  agree- 
ment of  the  ith  Sept  1863,  ai  related  only  to  that 
portion  of  land  which  the  i^aintiff  bad  agreed  to 

Ji  arch  age  from  the  defendant  Wilson,  might  be  per- 
ormed.  The  plaintiff's  equity  (if  any)  consisted 
ol  the  performanoe  of  the  contact  w  Mo,  and  he 
oonld  not,  consistently  with  the  rule  ot  the  court, 
ask  for  a  part  performance.  They  also  cited 
Chadwiek  t.  Mculen,  9  Hare,  188 ; 
Dyer  r.  Pulteney,  Barnard,  C.  C.  160. 

'  Didtfiuoii,  Q.  C.  and  Martt*t  t<a  tiie  Ult,  were  not 
called  on. 

The  yicE-CaANCELLOK.~This  bill  is  filed  by  a 
sub-purchaser  of  property  purchased  from  a  Mr. 
Wilson.  It  appears  that  Wilson,  after  contracting 
vith  the  defendants,  Messrs.  Bulmao,  for  the  pur- 
chase of  the  property  comprised  in  the  agreement 
of  the  4th  8^  186^  contracted  with  the  plaint 
for  tiie  sale  to  Um  of  a  portion  of  Uie  tame  pro- 

m,  Tiz.,  that  comprised  in  the  agreement  of  the 
[arch  1866.  Both  of  the  contracts  remain  un- 
ormed,  and  in  that  state  of  things  the  plaintiff 
his  Mil  against  Messrs.  Bulman  and  Mr. 
Wilson  for  the  specific  performance  of  bis  contract, 
and  the  Messrs.  Bulman  also  file  a  bill  for  the 
ipeciflo  performance  of  their  contract  with  Wilson, 
in  which  the  plaintiff  is  made  a  defendant  With 
n^ard  to  the  first  bill  (which  forms  the  snbject  of 
<lie  present  demurrer)  it  is  said  that  as  the  contract 
of  the  Messrs.  Bulman  was  only  made  between  them 
and  Wilson,  to  whom  they  sold  the  whole  of  the 
proper^,  ther  are  not  proper  parties  to  the  plain- 
tiff's suit.  In  support  of  the  demurrer  the  judg- 
ment of  Lord  Cottenhara,  in  Tiaktr  t.  Smail  (tup.-}, 
has  been  referred  to  as  an  authority  for  the  propo- 
tition  that  a  stranger  to  a  contract  cannot  be  brought 
before  the  court  in  a  suit  for  the  specific  performance 
of  thatcontract.  But  that  is  not  on^  a  well-known 
rule  of  equina  but  of  common  aenae;  Lord  Cottoi- 
bam,  howew,  took  especial  care  to  point  out  that 
m  itranger  to  a  contract  could  only  be  described  as 
a  person  who  was  neither  entitled  to  the  rights,  or 
■ubjeet  to  the  liabilities  of  it.  Now,  aa  the  Messrs. 
Bounan  are  subject  to  the  liabilities  under  this 
contract,  they  cannot  he  said  to  oome  within  Lord 
Gotteoham's  definition  of  strangers.  Bnt  a  dictum 
of  Lord  Cidms  in  the  caae  of  Abmmcm  Jrm  Works 
T.  Wiekens  (n^.)  has  also  been  relied  on,  as  showing 
that  I>>rd  Cairns  considered  that  the  decision  in 
Tat&er  r.  Small  applied  to  every  case  of  a  snb- 
pnrcfaaser,  and  that  there  was  a  distinction  between 
a  blU  to  rescind  a  contract,  and  a  bill  for  specific 
peif<ffmance »  but  with  all  due  reqtect  to  m>  learned 
a  jndge,  I  think  this  dictum,  if  intended  to  conrey 
the  meaning  suggested,  is  founded  on  a  misappre- 
hension. The  Return  was  not  necessary  for  the 
purposes  of  the  decision  of  that  case,  and  I  consider 
that  it  is  hardly  doing  justice  to  Lord  Cairns,  whose 
attention  could  not  bare  been  sufficiently  called 
to  the  question,  to  refer  to  it  as  an  authority 
.in  the  present  instance.  I  know  of  no  ancn 
distinction.  A  bill  for  specific  performance  which 
•ays  nothing  aboat  rescinding  the  contract,  has  no 
other  force  or  effect,  when  dismissed,  than  a  re- 
Mission  of  the  contract ;  and,  on  the  other  hand, 
where  a  bill  filed  to  rescind  a  contract  Is  dismissed, 
tbe  parties  ranain  bound  by  the  contract,  and  the 
mut  Is  nieoiflo  performanca.  But  if  there  could 
be  any  doubt  about  the  question  it  would  be  dis- 
pelled by  tbe  authority  of  Lord  Hardwicke,  in  Di/er 
T.  A^teaqr  («V>')i  which  has  been  cited  in  support  of 


the  demurrer.  That  was  a  salt  for  specific  per- 
fonnance  instituted  by  a  sub-purchaser,  and  Lord 
Hardwicke^  while  deciding  the  case  against  the 
pbuntifl  on  other  gtoonds^  distinctly  pointed  out 
the  obrious  equity  which  a  sub-purchaser  had.  The 
present  cases  moreorer,  is  In  my  opinion  further 
reliered  from  all  doubt  by  the  fact  that  tbe  demur- 
ring  defendants  have  made  the  plaintiff  a  partyto 
theu  suit  toe  the  performance  of  their  contract.  The 
demurrer  mnst  be  overruled  with  costs. 

Solicitors:  Cookaon,  Wainwright,  and  Co^  for 
J.  and  N.  G.  CUaitm,  Newcastle-upon-Tyne  j  Thso- 
dore  Waterhoase,  for  J.  and  A  S.  Watsaa,  New- 
castle-upon-l^oe. 


V.  0.  iCAUNS*  oouax. 

Bsportsd  hr  G.  T.  Edwusb,  Bs«^  Bsiristsi^t-Lair. 

Thursday,  Nov.  18. 
lis  Heatoit  Steel  akd  Irok  Comfakt  (Ldcitsd}; 
Supsoh's  Case. 

Joutt'Slode  Ccmpainf—io  ^  26  Viet.  e.  89,  t.  85 — 
Siimmarjf  appkcaiiaa  not  in  a  mndit^t^ 

A  contmct  was  enUred  into  ths  H.  Company  to  pur- 
chcue  the  L.  Company  for  84,0001,,  with  a  proviso  far 
rescdmhng  bg  eitherpartu  incase  2500  preference  shares 
were  not  taken  by  a  mgjixod.  S.,  chairman  of  the 
JU  Company  and  a  director  <f  the  H.  ConqHmy,  also 
undertook  that  if  the  shareholders  did  lat  tak*  2500 
Aares  according  to  (As  proviso,  he  would  tais  1708. 
The  25O0shms  were  ma  taken,  and  tie  contract  vas  re- 
scinded, and  jSL's  kosm  pvtmtthe  register  for  the  1708 
sAares. 

A  motion  by  S.,  under  the  summary  powers  corferted 
the  S&th  section  of  the  Companies  Act  1862,  to 
rectify  the  register,  by  etrikiia  out  •S.'s  name,  r^/ksa^ 

without  prejudice  to  filing  a  oilL 

Cotton,  Q.C.  and  C.  T.  Simpson  moved  in  this 
matter  under  the  summary  power  conferred  on  tbe 
court  by  the  85th  section  of  the  Companies  Act 
1862  ft  25  Vict  c  85),  to  rectify  the  register  of 
shareholders  in  this  company  by  striking  out  the 
name  of  John  Simpson  in  respect  of  1708  preference 
shares.  Tbe  facts  were  these  :— On  the  4th  Nor.  1868 
the  Heaton  Steel  and  Iron  Company  (Limited)  was 
incorporated,  with  a  nominal  capital  of  -100,000/.,  in 
80,000  ordinary  and  10,000  nrefeience  shares,  the 
ordinary  shares  being  treated  as  fully  paid-up.  A 
conbvcfi  was  entered  into  between  the  Heaton  Steel 
and  Iron  Company  (Limited)  and  the  Langley  Mills 
Steel  and  Iron  Works  Company  (bronght  out  about 
the  same  time)  for  the  purchase  of  the  Langley 
Mills  Company  by  the  Heaton  Company  for 
Si.OOOi^   This  contract  contained  this  proviso : 

ProTidsd  Blmri  tliat  In  com  on  or  before  the  lat  Jolj 
van  there  iluai  not  be  sllottod  to  and  nglstsred  tn  the 
bo<As  ot  tbo  nid  Heaton  Iron  and  Steel  Company  (U- 
mited),  in  the  names  of  reapooslble  pwtiM,  as  ntsmben  (tf 
tbe  same  companr,  arooord&ix  to  to*  statatea  la  fotos  in 
th&t  behalf,  at  leoat  one-foartb  of  tbe  wid  lOfiOO  prafBranM 
sbares  ot  the  said  oompaar.  It  shall  be  lawful  tor  eitlisr  et 
the  said  oompaniea,  or  tbeii  siieeeas(»s,  hj  notiee  In  wrlUwi 
to  the  other  of  them,  given  on  or  within  ten  dajs  attar  to* 
said  1st  Jnlr  186&,  to  detemliM  those  pnaMto,  witlkoitt 
prdodioe  nevertheless  to  aiT  azlstlna  right  of  action  on 
dfher  side,  bnt  otherwise  these  TOOssnts  shall  remain  and 
be  in  (oil  force  and  Ttrtne,n3MtbstHidingaiat  the  whola 
of  the  said  shaxes  ef  the  aald  company  ihoold  not  be  sob- 
•cilbed  for  or  allotted. 

Upon  the  arrangement  for  this  contract,  tbe 
directors  and  promoters  of  the  respective  com- 
panies came  to  an  agreement  that  in  case  the 
contract  was  carried  out,  such  <A  the  shareholders  as 
choose  to  do  so,  might  take  shares  In  the  Heaton 
Company  of  the  same  nominal  value  as  the  shares 
held  by  them  calculated  as  paid-up.  Such  shares 
to  be  taken  as  part  of  the  HfiOOL  pnicbas^oney 


perf 
ilea 
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aDd«r  the  cootract  This  vas  propoHil  to  be  carried 
ont  by  signiDBT  the  following  form  : 

Z,  tho  nndendtned,  u  &  staaniholdeT  of  tlie  Lsogl^  1D1I> 
Bieel  and  Iron  Works  Company  (limited),  do  hvtbj  oon- 
memt  to  the  diiecton  ol  ths  oompanr  negotikting  md 
oomplfiting  the  sale  Bad  tnoafer  ot  the  aleet*  uid  anets  of 
the  compniiT  to  a  new  oompenr  aboat  to  be  formed,  upon 
the  t«rma  that  waoh  new  company  shall  either  diacharve 
the  Uabilitiea  ot  the  oompany,  or  pay  a  som  aoffldant  to 
enable  the  directors  to  do  so,  uid  aUoa  to  tlie  ■haceholdera 
In  the  abore-mentioned  company,  shaies  in  the  new  com- 
panr  equivalent  in  nominal  TttlQe  and  calculated  as  paid-up 
to  tbe  same  amount  aa  the  aharea  held  br  them  in  the  above 
company,  or  upon  ancb  modiflcntion  of  the  above  terms  as 
the  olTectors  may  think  reasonable.  And  upon  sncb  shares 
Mag  allotted  to  me,  I  undertake  to  execute  sncb  transfer 
of  my  shares  in  tbe  said  company  as  sball  bare  bean  agreed 
npon  between  the  directors  and  the  new  company  or  the 
dwectors  thereof. 

Dated  this  21st  di^r  of  Jnly  1869. 
All  the  shareholders  of  the  Langley  Milli  Com- 
paiijr  rigned  tiria  doenmeot,  and  John  Simpson, 
who  vaa  chi^rmin  of  that  compaoy,  also  signed 
tbe  foUowiog  separate  one: 

*&  Not.  isae. 

Oentlenen, — Is  oonsIderaUon  of  yoor  agreeing'  at  my 
Tsqnest  to  affix  the  seal  of  your  company  to  a  proTisionid 
oontnct  dated  this  day,  and  made  between  the  Langley 
KlUa  Iron  and  Steel  Company  (Limited)  oi  the  one  part, 
and  the  Heaton  Stet'l  and  Iron  Company  of  the  other  part 
(Buch  contract  proTtding  for  the  pnnhase  of  the  last- 
mentioned  company  of  uie  whole  c}  tho  freehold  heredi- 
taments, ^ants,  toola,  utensHa,  and  mannfactaring  imple- 
ments and  vOikUm  of  the  lAnriey  Hills  Iron  and  Steel 
Company  for  the  sum  of  34,0001.,  payable  at  tbe  times  and 
in  maimer  meutiooed  in  sneh  o<mtnu>t).  I  hereby  nndertake 
and  agree  that  the  persona  mentioned  in  the  sobednle  to 
this  undertaikiiiE  who  ire  rMpecUvdy  at  the  present  time 
sharebolden  in  the  I«ng)^  Hills  Company,  shall  mdy  for 
prrietence  iharea  in  the  Heaton  Steel  and  Iron  CoBpaay 

Slmited),  to  the  sane  nominal  amoont  as  their  jmsent 
Idings.  And  for  the  consideration  iifiii  iwlil.  I  nereby 
nadertake  and  acree  in  ^e  erent  of  Uis  shaieh^dera  to 
whom  I  have  referred,  not  maidDg  snoh  apvUcations,  I  will 
myself  apply  for  and  take  an  allotment  of  tbe  said  shares, 
it  heiiv  onaeratood  that  8M  ot  such  shares  are,  when 
issned,  to  be  credited  with  tbe  sum  of  101.  per  shMre,  and 
lOM  when  issued  to  be  credited  with  the  som  of  O.  per 
ahnre.  And  that  the  lAnsley  Hilla  Steel  and  Iron  Works 
Company  (Limited)  shall dVecredlttotheHeatonSteel  and 
iHm  Company  (Limited)  lor  the  aoriegate  anumnt  <d  the 
aald  preference  sharea  so  to  he  sJiottad  as  aforeaaid  as 
■niDst  tbe  balaitoe  of  tbe  sum  of  3^0001.  bofaif  tiie  jm- 
cl»aa»Tnowsyhareinh«ti«»  nfenedto. 
Jahn  Smpson  beinv  a  director  of  t3ie  Heaton  Com- 
pany, on  uie  20th  June  IS6»,  Tecelred  the  following 
notice  from  that  company : 

Sr,— I  hare  tbe  honour  to  inform  yon  that  the  directors 
hav^  in  pursuance  of  the  terms  and  atipulatitms  contained 
in  yonr  imdertaking,  viTen  to  the  diieotora  of  this  com- 
r&Mj,  dated  4tb  Nor.  I8S8,  allotted  to  you  im  preference 
abarea  in  the  abore-named  company,  npon  SH  of  which  roa 
are  credited  with  IM.  per  share ;  ana  I  ara  instmeted  to 
TCgoast  that  yon  will  nay  the  amount  ot  41.  per  sbsie  upon 
lOH,  bting  the  remainder  of  the  eharea  in  reapect  of  wUch 
70a  are  ifedited  with  61.  per  share  into  the  bands  ot  tbe 
oompaay'a  bankers,  Heaara.  Baneome  and  Co.,  Pall  Hall 
East. 

(Soned)  JiKSB  Halut,  Secretary. 

Due  noHoe  wlu  be  given  when  the  bankers'  receipts  will 
1>e  diachaiged  for  shsxe  oertlflcates. 
On  the  27th  Jane  1869  John  Simpson,  through 
his  solicitor,  refused  to  accept  this  allotment,  or  pay 
the  money  demanded,  insisting  that  he  had  never 
applied  for  shares,  and  that  the  directors  bad  no 
ri^t  to  do  as  they  had  done.  On  the  abore  letter 
being  written,  the  name  of  John  Simpson  was 
entered  on  the  register  for  1708  shares.  It  appeared 
that  4178  shares  (including  the  1708  so  purported 
to  ban  been  allotted  to  John  Simpson)  had  been 
registexed  in  all.  On  tbe  8th  J  uly  the  Langley  Mills 
Coinpany  gare  notice  of  rescinding  the  contract, 
nedting  it,  and  that  one-fourth  of  the  10,000  pre- 
ference shu-es,  or  2500,  had  not  been  Uken.  Under 
these  circumfltances  this  motion  was  made  by  John 
Simpson.  There  were  therefore  three  points,  flret, 
an  undertaking  by  Sinpeon,  undn  which  he  conid 
not  be  put  on  the  register  so  'bxig  as  tiie  contract  of 
the  4th  Nov.  was  not  positive ;  secondly,  when  he 
was  put  on  the  register  on  Uie  20th  June  2600  pre- 
ference shares  were  not  Id  ^tenoe ;  and,  thirdly, 


that  the  contract  was  not  absolute,  it  being  a  men 
guarantee  by  Kmpson,  that  at  a  certun  time  dan- 
holders  should  be  placed  with  shares,  and  that  Oven 
was  no  applicaUon  by  him  to  take  ahaies,  and  no  con* 
tract  until  other  shareholders  had  f«led.  Ereo  if  ths 
provisional  contract  was  abstdute,  it  did  not  fdlow 
that  it  was  complete ;  it  might  fail,  «ther  from  the 
inability  or  unwillingness  ot  the  Heaton  ComiMitf 
to  carry  it  out.  The  contract  was  made  up  of  two 
suras,  6440JL  and  6S84/.,  contingently  payable  sii 
not  until  all  these  questions  were  seUled  wu  As 
contract  complete. 

30  &  81  Yict.  0. 131,  ss.  24,  25. 

Glaste,  Q.  C.  and  GracknaU  for  the  compsnj,  in* 
sisted  that  the  1708  shares  were  iocloded  ie  the 
2500  (orone-foorth  of  the  10,000  preferoice  shaiesX 
II  not,  it  was  an  ingeniow  oontrivance  to  pKnat 
the  contract  bdng  cariied  out  by  exdnding  Otem. 
Simpson  was  the  chairman  of  uie  Langley  UiQs 
Company,  and  a  promote  of  tbe  Heaton  Iron  aad 
Steel  Company ;  he  was  to  help  to  carry  on  tbe  pur* 
chase  of  the  company  of  which  he  was  chainsui ; 
but,  having  received  GOOOJ^  into  his  own  pocket,  sod 
the  contract  hdng  rescinded,  and  his  name  int  w 
the  register,  he  now  asked  to  have  it  taken  off  1^ 
exclndi:ig  the  1708  shares,  which  would  render  the 
contract  impossible  of  completion,  and  relesse  turn 
from  bis  undertaking.  This  was  not  a  case  for  a 
summary  application,  It  was  a  subject  tar  a  bill : 

Parker's  Case,  L.  Bep.  2  Cb.  App.  685 ; 

Ward's  Case  {ibid),  431 ; 

Bullock  V.  Chapman,  2  I>e  G.  A  3.  211 : 

Be  BritiBh  Bvigar  B^ing  Company,  3  E.  A  J.  408. 

The  Yiov-Oharcbllob.— This  is  an  u^icatin 
by  John  ftmpsoQ  totakehlsnameoff  thelist  ofooo- 
tributories  in  respect  of  1706  shares  in  the  Ecaloa 
Iron  and  Steel  Company  (Omlted).  It  is  a  sb» 
mary  application  under  the  35tli  section 
Companies  Act  1862,  relating  to  a  company  not 
arranged  to  be  wonnd-np^  or  having  anything  to  do 
with  winding-up,  on  the  ground  tfiat  John  Simp- 
stm's  nune  is  improperly  on  the  list  of  contiilio> 
torles.  Mow  no  doubt  this  section  cmfers  giest 
powers  as  far  as  the  lutgvage  goes,  hot  the  sotbo- 
ritiee  have  now  settled  the  constmcdon  <rf  it  to 
that  it  can  only  be  applied  in  caees  that  are  clear 
and  free  from  doubt.  Is  this  a  case  that  can  be  n 
described  ?  The  transaction  under  which  the  qB» 
tion  arises  is  this.  On  the  8rd  Nov.  1868,  HeMoa^ 
Steel  and  Iron  Company  (Limited)  was  fonned  for 
the  purpose  of  working  Heaton's  process  of  msai* 
facturing  sted,  with  the  usual  metDoraBdiim  aad 
articles  of  association,  consisting  of  seven  persMi 
who  each  took  one  share  and  signed  those  doca- 
ments  for  those  shares.  Jshn  Kmpson  was  a  diiector 
of  the  Heaton  company.  Iliere  was  another  ecu* 
pany  called  "  The  Langley  Mills  Inm  W(«fcs  Goal- 
pany,"  which  I  must  regard  as  part  of  tbe  ssine 
transaction,  being  constituted  by  a  document  dated 
the  next  day,  and  it  impossible  not  to  see  that  tbs 
arrangement  for  the  purchase  of  tbe  Langley  UiUi 
Company  by  tbe  Heaton  Company  and  tbe  ftvina* 
tion  of  thoee  companies  was  ul  one  and  die  SMM 
transaction.  By  a  contract  dated  on  the  lA 
Nov.  1866,  the  Langley  Mills  Compeny  were  to 
sell  their  concern  to  the  Heaton  Company  s 
considerable  sum  of  m(wey — 34,000JL;  and  As 
Heaton  Company  being  formed  only  tbe  day 
before^  the  contract  would  be  an  abscdute  nslli^i 
unless  they  got  the  shave*  taken;  and  Om* 
foie  the  provirion  was  not  nnreasonaUe  thst  if 
by  a  certain  time,  Ist  July  I8TO,  there  shouU  oct  w 
aUotted  to  tbe  Heaton  Company,  in  reiped  « 
responsible  parties  acoording  to  tbe  statutes  in  fDR4 
one-fourth  of  10,000  preference  riiaiee,  it  sbosM  H 
lawful  for  wtber  eismpany  xx  tlwb  sqeyisor^  >7 
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notice  within  ten  dayi,  to  nithdnw.  This  vu  on 
the  4tb  Not,,  and  on  the  une  i»j  John  Himpaon 
gsTe  this  undertaking  to  the  Heaton  Company,  that 
ii,  to  the  directon,  that  in  consideration  of  their 
agreeing,  at  his  reqnest,  to  affix  the  seal  of  the  com- 
pftny  to  a  provisional  contra::t  between  the  com- 
paniea,  luch  omtrmet  pronding  for  the  nnrchase  hy 
the  Heaton  Company  of  the  Langl^  MiUs  Company 
for  84,000/.,  he  agreed  that  the  pertonB  men^oned  in 
the  sdiedale  of  that  undertaking,  then  shareholders 
of  the  Langlex  Mills  Company,  shonld  apply  for 
■hares  in  the  Heaton  Company  (Limited)  to  the 
«MDe  nominal  atnoaot  as  Uieir  theo  haidingB,  and  he 
undertook  and  ^reed,  for  the  eoouderatkm  ilore- 
■aid,  that  in  the  ercat  of  the  sharriuMec*  not 
making  snob  application  be  would  himself  apply 
for  and  take  an  allotment  of  the  shares,  644  to  be 
credited  with  10^  per  share,  and  1064  with  6^  per 
ahare,  the  Laogiey  Company  to  gire  credit  to  the 
Heaton  Company  for  the  aggregate  amount  of  the 
riiares  as  agunit  the  84,000/.  porahase-tnoii^.  This 
was  signed  by  John  Simpson.  On  the  StEth 
of  Jane,  very  close  indeed  upon  tiie  time  menlaoaed 
in  this  undertaking  with  reference  to  the  power  of 
rescinding  the  oontraot  if  2500  shares  were  not  ap- 
plied for,  (he  Heaton  Company  finding  the  shares 
not  taken,  and  being  anxious  that  (he  I^ngley  Mills 
Company  should  not  rescind  the  contract  (the 
I<an^ey  Mills  Company  having  received  7000£,  odd 
for  deposit),  put  Jonn  Simpson's  name  on  the  list 
for  1708  shares ;  and  if  it  was  rightly  pot  on,  2500, 
the  shares  mentioned  in  the  proviso,  were  made  np ; 
if  not,  there  was  a  right  to  rescind  on  the  port  of  the 
Ijangley Mills  Company.  l^eLangley  Mills  Company 
I  most  regard  as  pot  in  action  by  Simpson,  and  the 
reqnisite  number  not  behig  made  up  tm  the  8tb  July, 
fhey  therefore  rescinded  the  contract,  reciting  that 
one-qnarter  of  the  shares  had  not  been  applied  for.  I 
cannot  sever  Simpson  from  these  proceedings  of  the 
I^angley  Mills  Company  as  to  the  non-taking  of  the 
2500  shares,  of  which  the  1708  shares  were  to  form 
part.  I  think  this  is  a  most  nnfihr  attempt  to 
wUiate  the  contract  on  the  proviso  in  case  the  2500 
Bhares  were  not  taken,  and  to  regard  his  shares  as 
not  to  be  reckoned  in  addition  to  those  iq>pUed  for, 
which  would  be  the  case  if  Mr.  Simi»on  and  the 
I.ang1ey  Mills  Company  have  taken  a  right  view  of 
the  contract.  Is  it  so  clear  that  Simpson  was  not  to 
take  the  shares?  I  cannot  on  this  rammary 
application  decide  that  he  vaa  right  to  take 
his  name  off  ia  the  absence  of  the  Iiangley 
Mills  Company.  They  may  be  wrong,  or  tliey 
may  file  a  bill,  and  succeed  in  sustaining  ttie 
contract,  the  interest  of  the  Laogiey  Mills 
Compaoj  ia  to  have  as  many  shareholders  as 
tbey  can  procure;  and,  therefore,  can  it  be  said 
to  be  a  question  in  whidi  the  Langley  Mills 
Company  have  no  interest?  They  are  not  here, 
and  I  had  rather  not  express  an  opinion :  but 
if  I  were  dealing  with  the  whole  transaction,  I 
should  I>e  of  opinion  that  the  true  meaning  of  the 
affair  was  that  Simpson  himself,  who  was  the 
moving  spirit,  was  to  put  the  company  in  posses- 
sion of  a  valuanle  contract  by  contributing  1708 
shares,  and  an  attempt  to  vitiate  that  is  unsustain- 
able. The  motion  cannot  succeed,  and,  so  far  as  I 
have  heard,  my  opinion  is  against  Simpson,  It  is  a 
oompUcated,  difficult,  and  doubtful  question,  and 
not  one  in  which  I  am  justified  in  acting  on  the 
decisions  in  Ward't  and  Parker't  cases  (Mpm).  lo 
3futffravtU  case,  L.  Bep.  5  Eq.  198,  I  was  obliged 
to  come  to  a  conclusion,  contrary  to  my  own  judg- 
ment, which  was  that  the  85th  section  ought  to 
receive  a  liberal  interpretation;  I  thongbt  ttiat 
Messrs.  Muagrave  ought  to  be  taken  off  and  Mr. 
Hart  put  on.  I  am  bound  to  leave  the  parties  to 
ftle  a  bm.  Hiis  is  a  case  wliich  I  could  not  think 
of  deciding,  and  if  I  were  to  do  so,  it  would  be 


IV.C.  J. 

agunst  Simpaon.  It  mo«t  be  without  prejudice  to 
filing  a  biU. 

SoUdtor  for  die  moUoo,  IF.  Coaiu  Stolur, 

SoUeiior  for  the  company,  Mataing, 


T.  a  JAKa8*S  OOU&T. 

Beportsd    W.  H.  "Bwiam,  waS  B.  T.  Bodlx,  Bsqnw 
BarrUterMtfr-lAW. 

WedaeMtk^j  Dec.  6. 

TlMNET  V.  GODFEET. 

Praetie*—£!xeepti<ma  to  bill—Semtki. 

The  plaintiff")  biS  charged  that  a  certain  bill  of  ac- 
change  ought  to  be  delivered  up  to  be  eancelledj  on  the 
grotmd  of  fraud,  and  that  "  A.  B.,  one  of  the  defen* 
dants,  had  knowledge  that  another  of  the  defendauttf 
C.  D.y  had  been  mixed  up  with  irregular  transacUont 
connecieil  with  bills  of  exchange." 

Seld  to  be  not  scand(doua,  and  that  a»ch  defendant  wot 
bound  to  answer. 

This  was  a  bill  filed  by  the  plaintiff,  John  PinncTV 
against  three  defendants,  Godfrey,  Turner  and 
McCraw,  and  It  prayed  Aat  a  certain  bill  of  ex- 
change, particularising  it,  might  be  delivered  np  to 
be  cnncelled,  on  the  ground  of  fraud,  as  therein 
alleged.  It  was  stated  that  the  plaintiff  had  in- 
dorsed such  bill  for  the  accommodation  of  one 
James,  not  a  party  to  the  suit,  and  the  bill  also  alleged 
that  the  bOl  of  exchange  had  come  into  the  posses- 
sion of  the  defendwt  Godfrey,  who  had  commenced 
an  action  at  Utw  on  such  bill,  and  which  was  in- 
tended to  be  supported  by  a  frandirient  contrivance 
between  the  defendants  i>efore  mentioned  without 
any  consideration  having  been  given  for  the  amount 
of  such  bill  of  exchange. 

The  bill  had  been  amended,  and  contained  tiia 
following  additional  cha:^:  **  That  tiie  defendant! 
Turner  and  M*Craw  were  in'concealment,  and  that 
ptidotiff  had  been  unable  to  ascertain  where  they 
were  to  be  found.  That  both  such  defendants  were 
and  are  to  the  knowledge  of  the  other  defendant 
Godfrey  men  of  no  means,  and  each  or  one  of  them 
bad  been  declared  bankmpt.  That  defendant 
M'Craw  has  in  particular  to  the  knowledge  of  Ae 
defendant  Godfrey  been  mixed  up  with  several 
irregular  transactions  connected  with  bills  of  ex- 
change." The  defendant  Godfrey  excepted  to  the 
lattw  part  of  this  charge  for  tcaudal. 

E.  E.  Kay,  Q,C.,  and  Horaty,  for  the  exceptant. 

Q.  Bminga  for  the  biU. 

'Rie  Tia8-CaiJT0BLi.0B  ssjd,  that  in  Iiis  o^inioii 
there  did  not  appear  anything  in  this  particular 
cbAgre  in  the  bill  of  which  the  defendant  Godfrey 
was  entitled  to  complain.  What  ground  of  com* 
plaint  the  defendant  M'Craw  might  have  was  a  dif- 
ferent matter.  A  general  ground  had  been  mI- 
vanced  that  "  the  court  was  bound  to  keep  the 
records  of  the  court  clean."  He,  the  Vice-Chan* 
celltnr,  did  not,  however,  require  the  assistance  of 
the  Pendant  Godfrey  to  effect  this.  The  whole 
as  respects  this  rested  with  the  discretion  <A.  the 
court  The  defendant  must  consequently  aniwer, 
and  the  exceptions  disallowed  with  costs. 

Order  accotding^ 

BoUdton  for  the  ]^utiff,  Deam  and  CbiM. 

Solicitor  for  the  defendant,  7'. 
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Run  V,  Wate.  B»  Tn  HnvOBD  Comfakt  (Lhutkd). 


[BOLU. 


Saturday  DecU. 

Baxmr  v.  Wait. 

Cbimty  CowU  Equitable  JttrndictiM  Act  1865,  m.  8, 
10 — JVang/er  of  plaint  ta  Court  of  Chancery. 

When  ott  tie  $ub»uiiitial  d^endmta  to  a  Cetaajf  Court 
pbiiU  Ttaidtd  ott  <ff  Ae  dutritt  ^  Ae  catait  tke 
pbuMt  wot  ordered  to  be  tremtferrtS  to  Ike  Court  of 

lUa  wu  in  ra^IeatiMi  adjoorned  fomDons 
flut  a  pUint  mlgnt  be  trmosfOTred  from  the  Biiitol 
Codh^  Court  to  the  Court  of  Chucery. 

The  T^lat  stated  that  the  defendant,  J.  W.  R. 
Biookf,  vaa  a  coatooier  of  the  plaintiff  (an  iron- 
Bumger  at  Briatol),  and  vai  hunE^ly  indebted  ffa 
gooda  Bupplied  by  the  pUintiff  to  him,  and  to  a 
company  of  which  Brodca  wa«  piomoter.  lliat  in 
payment  of  the  uDonnt  due  to  the  pl^ntiff,  the 
defendant  gave  him  aoceptance«  which  turned  out 
to  be  Talnelees.  That  the  defendant  Brookt  then 
ttated  that  the  defendant  Alice  A.  W.  Wut  was 
in  Us  debt  to  a  oonaidenUe  amoont*  and  pro- 
niaed  to  obtain  a  UU  erf  auAaage  finm  Iwr  to 
Beeme  the  amount  <rf  Us  debt  to  the  ^afntUT.  That 
ahortty  afterwards  the  defendant  Bn>^  handed 
to  Uie  plaintiff  a  bill  of  exchange  for  800£,  accepted 
1^  the  defendant  Mrs.  Wait,  and  a  few  days  after 
the  defendant  as  further  secority  for  the  amount 
doe  from  him  to  the  plaintiff,  handed  to  the^aintiff 
*  vondnoiy  note  fv  BOOL  stgoed  lif  Hn.  Wait. 

Both  the  bill  for  800/.  and  the  note  for  500i  were 
payable  to  the  order  of  Brooks,  and  iodnaed  orer  by 
Aim  to  the  plaintiff. 

The  plaint  alleged  that  both  the  hill  and  the  note 
were  due,  but  that  the  defandant  Un.  Wait  had 
zefosed  to  meet  them. 

Hk  plaint  then  Mt  oat  a  marriage  setUeawnt,  \jf 
which  certain  real  and  personal  propwty  was  aetued 
to  the  separate  use  of  Mrs.  Wait. 

The  plaint  sUted  that  the  defendant  Brooks  had 
left  Bristol,  but  that  the  plaintiff  was  unable  to 
And  out  where  he  bad  gene  to,  or  wliere  he  then  was. 

The  idaint  alleged  that  the  plaintiff  was  willing 
togiTenpthebiirof  800I.iDllett  of  and  in  anbeti- 
tawm  tor  which  the  note  tor  GOOL  was  giren  him, 
and  prayed  (inter  alia)  that  the  trustees  of  the 
settlement,  who  were  made  defendants,  might  be 
ordered  to  pay  out  of  the  trnst  poperty  what 
mij^t  be  found  due  in  respect  of  the  mil  and  the  note. 

The  pbdntiff  stated  in  his  afl^vit  that  the  defen- 
dant Brooks,  thon^at  pnamt  absent  from  Bristol, 
had  a  lesidenee  at  West  difton-terraoe,  Bristol. 

Hm  defeodaot  Mrs.  Wait  stated,  in  an  affidarit, 
that  she  and  her  husband  resided  at  Bournemouth, 
in  Hampshire,  which  was  more  than  ninety  miles 
from  Bristol ;  that  one  of  her  trustees  resided  at 
Flymonth;  and  that  the  other  resided  at  Chew 
Stok^  within  the  Connty  Court  disMct  of  Temple 
Chrad. 

Loeock  Webb  awearad  fw  the  defmdants  in  sup- 
port of  the  applicatioa. 

Ford,  for  the  ^ntiff,  opposed. 

The  Vicb-Chaxcbllok  said  that  the  iotentioa  of 
the  Legislature  was  that  the  County  Courts  should 
imly  dispose  of  matters  bond  Jide  within  Uieir  juris- 
diction. Here  none  of  the  substantial  defendants 
were  in  the  jurisdictioD,  the  only  one  residing  in 
the  County  Court  district  being  a  sort  of  pocket 
defendant  of  the  plaintiff,  and  in  Us  interest  He 
should  make  a  simple  order  ior  transfer.  The  orda 
to  be  subject  to  any  wder  tie  court  might  hereafter 
make  as  to  costs. 

Solicitors  for  the  ^ntiff,  Bobine  and  Burgti. 
^^Solicitora  for  the  defendants,  Joiiee,  Bia:dasd,  and 


B0XX8  OOUBT. 
BaportsatrHnn  Pur,  B»u  BniMmUwr. 

Dee.  IB  and  SO. 
Be  Thm  Hxttosd  Ccwpaht  fldxnn)); 

FOBBBS'S  AHD  JddU'S  CaSSS, 

Onapoity —  Coxtributory —  TTiWin^itp  —  S>AteriKts 
memorandiim  of  aeeodation —ASiOwmt  of  tkant  to 
Momimee  of  vendor — F tlfy  paid-vp  Aorta — Tkt  0pm* 
ixnie*  Act  16^,  •*.  18,  28. 

F..  and  I.  eubeaibed  Ms  MdinonnidiMi  of  am- 
datton  of  a  coeumy  f6r  1S50,  50,  60,  sad  60  aksni 
reipe^oebf  i*  the  ordiaary  way,  there  being  M><Uaf 
to  Aow  that  the  tharee  wert  to  be  frvolra  at  fiM/ 
ptnd-np.  In  the  artidei  of  aeeoeiation  an  agramui 
wot  emhotRed,  and  iherdnf  rati^fied,  by  wAien  P.  wei 
to  trauMfer  certain  property  to  the  compa/ty,  and  wot 
(0  aooqif  1600 ftdi^  jmd-t^  Jiaree  ta  part  pajpeat 
the pwehaae-momof^  Be  tra»^fkrred  Ihemper^ 
to  the  company,  aarf  1850  sAorss  wenaOetleito  Ms, 
^Jty  eharee  tmieee  (the  remnmitror  (As  1600  disni) 
Mtao  aSotted  to  hie  wmuaeee  F~,  aitd  I.,  db 
■HUM  HO  peapaeat  at  aU  in  reepeet  of  the  Jiarea. 

Oh  a  aammona  by  F.  and  J.  to  haoe  their  namei  »• 
mooed  from  the  liet  of  eontribiaoriee  o/*  the  ceeaem 
whuA  had  been  crdmd  to  be  wevMd^  ea  a  enmlera 

petition : 

Bdd,  that  their  namea  wuat  remaiM  en  (ts  fist  efaelii- 

butoriea. 

Be  Sonth  Blackpool  Hotel  Company,  HigotU^ 
Case^  Id  £.r.  Ap.  N.  &  ajli  L.B^.  ^£q.SK, 
and  Eteus's  Case,*  U  L.  T.  Bm.  B,  &  I6S; 

L.Bep.  2  Ch.  437 followed. 

Fell's  Case,  21  L.  T.  Sep.  N.  S  412 ;  Ap.  9  Ea. 
11 ;  diuf  Drummond'B  Case,  21  L.  T,  Bm.  H.  & 
SIT;  £.  Ap.  4  a.  App.  773,  held  to  be  irre- 
MRcifaaM  mth  Migottl's  and  Evans's  Cases. 

Adjourned  summons. 

This  was  an  application  on  behalf  of  ICesm 
WUliara  Forbes  and  ClareiiGe  H.  JiuU,  to  have 
their  names  remored  from  the  Ust  of  con^bntories 
of  the  aboTe  named  company,  on  wUch  Hbej  had 
ixea  placed  by  the  official  U^mdatcv,  in  xaqMt  ol 
fifty  shares  each. 

The  circumstanoes  of  the  case  were  as  foDows : 

The  Heyford  Company  (Limited)  was  legiatend 
on  the  a6th  Aug.  1865.  It  was  formed  for  the  par* 
pose  of  carrying  on  the  Heyford  Iron  Wwks,  sad 
of  adl»pting  a  certain  agreement,  dated  1st  Ang. 
1866,  and  made  between  George  Pell,  the  pronnoter 
of  the  company,  of  the  one  put,  and  the  company 
of  the  other  part.  By  this  agreement,  whi^  wu 
embodied  in  w  articles  id  association  of  tiie  coin* 
pany,  and  tberd^  ratifled  and  ccmfirmed,  it  was 
agreed  that  Fell  should  tell  to  the  cmnpany  tfca 
goodwill  of  the  business  carried  on  by  him  at  the 
Heryford  Iron  Works,  togethn  with  the  stoek-ia* 
trade,  &C.,  and  that  the  jvice  or  conrideratioD  to  be 
p^d  by  the  company  to  Fell  shouU  be  as  foUowi: 
—Hie  company  to  issue  to  the  said  Qeo^  Fdl,  Ui 
nominee  or  nominees,  1600  shares  in  the  oompsay 
of  the  nomfnal  Talne  of  201.  each,  wbidi  dism 
should  be  respeetiTdy  credited  in  the  books  of  the 
company  as  fully  paid-up,  and  the  said  George  Fdl 
to  accept  the  same  in  part  payment  of  the  parchan 
or  consideration-money  tot  Us  inteirest  ia  the  pn- 
mises  sold  to  the  ctHnpany.  Hk  company  wcn^ 
moreoTer,  to  issue  to  Pdl  debentoies  of  awTahwof 
4K,00ML,  and  to  pay  him  TOOOJL  fat  cash  witiiia  the 
next  six  months. 

Then  were  at  no  time  any  otter  members  of  ^ 
company  than  the  f(dlowlnaBeTen  perscoB  wte 
■abaeribed  tin  megwwmdigB^  f  upaartw ! 


San.  n,  mo.] 
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who  sabKribed  it  for  fifty  ihuef ;  Samuel  Isaac 
for  flrt7  duucei ;  Forbea  for  flftr  ■Iutm  ;  H.  W. 
Omtwell  for  twenty  iharet;  J.  FerciraU  for  one 
dian ;  Pell  for  1850  shares ;  and  Cbarles  Bairatt 
for  one  shares  There  was  Dotbing  on  the  memo- 
Ttndnm  of  association  to  show  that  the  shares 
snbscribed  for  hy  Fell,  Forbes,  Judd,  and  Isaac, 
were  to  be  treated  as  fatly  paid-np,  but  by  an 
arrangement  made  with  the  company  in  Dee.  1865, 
1S50  shares,  credited  in  the  company's  books  ta 
folly  paid-up,  were  allotted  to  Fell,  and  by  his 
direction,  fifty  sbares  apiece  were  allottol  to 
ForbM,  Judd,  and  Isaac  (which  shares  were  also 
credited  in  the  company's  books  as  fully  paid-up), 
making,  ttwetlier,  1500  shares,  which  was  the  nam* 
ber  of  fufiy  paid-np  iharea  to  wMcfa  Pell  was 
eotitled  under  the  agreement  of  the  Ist  Aug.  186S 
with  the  company. 

No  money  payment  was  erer  made  in  respect  of 
these  1500  shares,  the  only  consideration  giren  for 
them  being  the  jnvperty  handed  orer  to  the  com- 
pany 1^  Fell.  Aie  company  Incurred  debts  to  the 
extent  of  Kune  11,000^,  io  the  porehase  of  coals  and 
other  materials  tot  the  parposes  tX  tiirir  works,  and 
tn  Dec.  1866  a  petition  was  presented  by  one  of  the 
ereditors  for  the  winding>ap  of  the  company,  which 
was  vx6tdmgiy  ordered  to  be  wound-up.  The 
oflkial  liquidator  placed  Fell's  name  on  the  list  of 
contribntories  io  respect  of  the  1850  shares  for 
which  he  had  signed  the  memorandnm  of  associa- 
thm ;  and  he  also  plaoed  on  the  list  the  names  of 
Forbes,  Judd,  and  Isaac  in  respect  the  fifty  shares 
each,  for  which  they  had  respectlTely  signed  the 
memorandum  of  association. 

On  a  summons  by  the  official  Uqnidator  to  have 
Pell's  name  fixed  on  the  list  in  reject  of  the  1850 
AMm,  It  was  held  by  the  Blaiter  of  the  Bolls  Uiat 
he  most  be  fixed  oo  um  list,  but  tiiat  he  wonld  only 
hare  to  pay  the  balance  found  duo  from  him  after 
deducting  the  Talue  of  the  woperty  transferred  by 
him  to  the  company :  fSee  PelfB  ctua,  21  L.  T,  Bep. 
N.  8.  820  ;  L.  tlep.  8  Eq.  223.)  On  appeal,  it  was 
held  by  Giffard,  L.  J.  that  Fell's  shares,  so  long  as 
the  agreement  set  fortii  in  the  articles  of  association 
was  not  impeached,  could  only  be  treated  as  f  ally 
paid-up  Glares.  The  case  on  appeal  is  rniorted  in 
31 1;.  T.  Bep.  K.  S.  412. 

Forbes  and  Judd,  in  consequence  of  the  dedsion 
of  the  Lord  Justice  in  PeZT*  case,  took  out  the 
present  summons  to  hare  their  names  also  removed 
from  the  list  on  the  ground  that  they  had  signed 
the  memorandnm  of  assodation  on  the  mideis 
standing  that  the  shares  for  which  they  signed  it 
should  be  allotted  to  them  out  of  the  1500  fully 
paid-up  sbares  agreed  to  be  issned  to  Pell  and  his 
nominees.  The  summons  was  now  adjourned  into 
oourt. 

It  appeared  that  Pell  had  resumed  poaseesion  of 
the  irmi  works  under  a  daase  In  the  agreement  of 
the  Ist  Ang.  1865 ;  that  Cresswell.  wboliad  signed 
the  memorsndum  of  association  for  twenty  shares, 
had  become  bankrupt ;  and  that,  consequently,  if  the 
present  applicants  were  removed  from  the  list  there 
would  be  nothing  to  meet  the  liabilities  xA  the 
company,  and  the  oosti  of  Uouidatlon,  except  the  two 
duues  of  each,  fbr  whidi  Perctvall  and  Barratt 
had  subscribed  the  memorandnm  of  association. 

WettiaJct,  in  snwirt  of  the  summons. — This  case 
Is  governed  by  Oiffard,  L.  J.'s  decision  in  Pdtt 
COM  ("JpOt  io  which  his  Lordship  followed  Re  The 
CUkima  SttamMp  and  Labuan  Goal  Ciumantf  (Limited), 
Drmmmomf*  <^te,  21  L.  T.  Bep.  N.  S.  817  ;  L,  Rep. 
4  Ch.  App.  772.  The  distinction  between  this  and 
(he  cases  In  which  it  has  been  held  that  persons 
who  had  signed  the  memorandum  were  cootribu- 
toriea  notwithstanding  the  fact  that  fully  paid-up 
shares  had  been  allotted  to  them,  is  that  here  there 
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was  an  agreement  of  the  applicants  directly  vltb 
the  company  to  take  the  shares  as  fully  |«id-i^ 
while  in  those  cases  the  agreement  was  not  with 
the  company,  but  with  one  of  the  shareholders.  In 
the  ^esent  case  diere  was  what  the  Lord  Justice 
calls  "  direct  action  "  between  the  api^icants  and 
the  company,  which  clearly  distinguishes  this  from 

Re  The  SimthBlaekgioolHotA  Company,  MigotH't 
cats,  16  L.  T.  Bep.  N.  3.  271 ;  L.  W  4  Eq.  288 ; 

Be  South  of  France  Wine  Comprnm,  Barm  de 
BevilU'a  Case,  L.  Bep.  7  Eq.  H. 

Boxburgk,  Q.C.,  for  the  official  liquidator.  It  is 
impossibto  to  distinguish  this  case  from  AfigottCtf 
wUch  is  thus  stated  by  Lord  Justice  Giffsrd  in  bis 
judgment  in  Drummo^s  Cate,  L.  Bep.  4  Ch.  778 : 
"  Where  M.  snbscribed  the  memorandum  of  asso- 
ciation of  a  company  for  five  shares,  and,  eight 
months  afterwards,  five  folly  paid-np  shares,  wm<^ 
the  company  had  agreed  to  allot  to  C.  as  part  of 
the  purchase-money  for  property  sold  to  them  by 
C.,  were,  by  C.'s  direction,  allotted  to  M.,  and  the 
company  was  wound-np:  Held,  ^at  M.  was  a 
contributory  in  respect  of  five  shaxes,  upon  which 
nothing  had  been  paid."  And  his  Lordship  con- 
tinues :— **I  take  that  case  to  decide  this,  and  to 
decide  no  more ;  that  Uigotti,  by  signing  a  memo- 
randum of  association,  contracted  as  between  him- 
self and  the  company,  to  take  five  shares,  and  that 
taking  the  fire  paid-up  shares  which  did  not  belong 
to  the  company,  but  wnich  did  belong  to  C-  was,  in 
reality,  taking  the  shares  from  C,  and  not  from  the 
company,  and  Uierefore  that  he  had  never  fulfilled 
that  contract  with  the  company  which  he  had 
entered  into  by  signing  the  memorandum  of  asso- 
dation." So  in  the  pesent  case  Forbes  and  Judd, 
by  taking  the  fifty  fully  paid-up  sbares  apiece  which 
did  not  belong  to  the  company,  but  to  Fell,  have 
never  fulfilled  the  contract  with  the  company  which 
th^  entered  into  by  signing  the  memorandnm  of 
assodation,  and,  tlrarerore,  their  names  must  be 
fixed  on  the  list  This  case  is  on  all  fours  wiUt 
MigottCa  case,  wliicb,  in  Lord  Justice  Giffard'a 
opinion,  was  "  most  conectly  dedded,"  and  whidi 
your  Lordship  is,  I  snbrnit^  bound  to  follow.  Ha 
also  referred  to 

fie  The  London  Hamburgh  and  ConUnenUd  Re- 
change  Bank,  ^xms's  Gate,  16  L.  T.  Bep.  N.  S. 
252  ;  L.  Bep.  a  Ch.  427. 

IFestiatstepUed. 

Dec  20.— liOTd  BouLLT^I  have  considered  fUa 
case  very  carefnlly,  and^I  cannot  in  any  way  dis- 
tinguish it  from  Aligotti't  ease  {tup.),  and  therefore  I 
must  follow  that  esse,  and  keep  these  gentlemen  on 
the  list.  It  is  impossible,  however,  to  say  this  with- 
out adding  a  few  wordsof  explanation.  Evan^e  cose 
(sup.)  WM  dedded  by  me  (not  reported  below),  and 
went  to  the  Lwds  Justices,  who  affirmed  my  ded- 
sion ;  but  PdPa  cat*  (sap.)  and  Drumtnond'a  case  (svp.) 
appear  to  me  to  be  quite  irreconcilable  with  it  and 
with  MigotiCt  case,  although  Lord  Justice  Giffard 
seems  to  have  distinguished  them  ;  but  the  distinc- 
tioD  which  he  dnws  between  taking  fully  paid-up 
diarea  under  an  agreement  with  the  company  and 
taking  them  nadw  an  agreement  with  somebody 
else  appears  to  me  to  be  much  too  fine  to  be  acted 
upon.  The  question  appears  to  me  to  depend  on 
this,  What  is  the  meaning  of  the  8th  and  23rd 
sectiws  of  tbe  Act  (Companies  Act  1862)  ?  Do 
they  mean  this,  which  is  the  construction  I  have  put 
on  them — that  they  require  tiiat  a  person  who  sub- 
BcribM  the  memorandnm  of  assodation  for  share* 
shall,  in  order  to  satisfy  that  agreement,  take  seiui- 
rate  and  distinct  shares  from  those  which  are 
mentioned  in  the  artides  of  association,  to  he  given 
in  payment  of  any  contract  which  ^  muhaira 
entered  into;  in  other  wordSi^dthaV^htfCAont 


Re  Ton  Hetfobd  Cokpaxt  (Limitbd)  ;  Foubbb's  amd  Jcdd'b  Cxbm. 


634-^*1  XXL.  KM^SEPOSTS.  TBE  LAW  TDCBB. 


B0CX6.]        Rt  Tn  HnroBD  CmvAirr  (Ldutrd)  ;  Fouac's  un»  Judo's  Caus.  [Bou*. 


mibMribed  for  hj  the  tnimenndum  of  «b«o- 
•timiion  caooofc  be  Mtiifled  by  uy  nUuUon 
of  SDT  then  «nitiBg  or  aoteoedent  debt,  ead 
ihmt  they  mnit  be  paid   for  after  the  memo- 
rasdnm  of  aaiociatioD  tuu  been  signed,  and  after 
the  compuy  hu  been  re^iteted,  end  that  no 
4uiteoedent  debt  cao  in  any  way  be  applied  in  pay- 
4iicnt  of  those  ihares?   Of  courae  I  aaeent  to  the 
/flemark  made  by  Qtffard,  L.  J.,  that  thcty  may  be 
.paid  for  ritber  in  meal  or  in  malt  (to  qnote  (he  ex- 
■jveaiioa  used  in  his  judgment)^  because  unqnee- 
tiODAbly  they  a»ay  be  paid  for  aftenraids  in  goods 
dellreied  for  the  benefit  of  the  company,  u  the 
company  wants  goods  they  may  say,  "  Instead  of 
paying  us  100/.  for  four  shares  of  251.  each,  deliver 
'  to  us  goods  wanted  for  the  company,  and  we  will 
teke  them  in  discharge  of  your  shans."  I  do  not 
doubt  the  accuracy  of  that ;  but  I  do  emisider  that 
the  statute  does  not  allow  the  memorandum  of 
assodatioD  to  be  signed  in  respect  of  a  then  existing 
debL   This  is  exceedingly  important  for  one  or  two 
reasons,  and  it  is  necessary  that  I  should  call  atten- 
'tion  to  tliem.   In  the  first  place,  it  is  be  obeerred 
that  the  Btttote  is  exceedlngl;^  pfcciae  ahoot  it. 
'  "Why  is  a  memorandum  of  ossocMtiou  directed,  and 
why  are  persons  directed  to  sabscribe  the  memo- 
randum of  association  unless  it  Is  to  inform  the 
jiublic  that  it  is  a  bond  Jide  concern,  and  that  there 
18  something  really  to  be  acted  npon?  Obserre  that 
the  8th  section  of  the  Act  requires  that  the  memo- 
randum of  associm^n  shall  contain  the  foIlowiDg 
things.   [His  Lordship  stated  the  effect  of  the  8th 
iection,  and   continued.^]    Ilien  after  specifying 
'  variotis  matters  it  Is  mbject  to  these  regulations, 
'  that  no  subscriber  shall  take  less  than  one  share, 
and  that  each  subscriber  to  the  memorandum  of 
association  shall  write  opposite  to  his  name  the 
.  Jiufflber  of  i hares  that  he  takes.  I  do  not  think  that 
that  Is  consistent  with  this,  that  the  taking  of 
-shares  is  merely  nominal,  and  that  the  shares  may 
'  vbe  paid-up  shares  without  being  so  expressed  In  the 
'jUemorandum  of  association.   The  next  section  is 
'  the  23rd,  which  is  as  follows :  "  The  subscribers  of 
the  memorandum  of  association  of  any  company 
undet  tlus  Act  shall  be  deemed  to  hare  agreed  to 
■become  members  of  the  company  whtne  memo- 
'#wdttm  they  have  subscribed,  and  upon  the  regis- 
tration of  the  company  shall  be  entered  as  members 
upon  the  register  of  members  hereinafter  men- 
tioned, and  every  other  person  who  has  agteed  to 
become  a  member  of  a  company  under  this  Act,  and 
.  vhoae  name  is  antend  <m  the  x«^rter  of  members 
.  jhall  ha  deenwd  to  be  a  member  d  the  eouyMnr." 
(Xi  it  possible^  eonsistently  with  the  object  of  this 
M&ct,  to  hold  Oitt  that  means  that  be  is  to  be  a 
fsamber  of  the  company  to  receive  profits,  but  not 
to  ptx  debts  ?   Ttiat  is  what  it  literally  amounts 
to.  I  wish  also  to  point  out  what  the  tiiect  of  this 
is,  I  think  they  ware  SOL  iharea  in  the  ooiimaiur> 
,  X  veBtion  what  hu  baiipenad  in  the  case  of  this 
company  merely  as  an  Ulusbratiou  of  what  may 
take  place,  without  at  all  meaning  to  impute  to 
AOybody  the  intention  of  committing  any  fraud  of 
-any  kind.   This  compai^  was  fonaeo  for  the 
working  of  an  iron  mine.   The  owner  of  the  mine 
■  agrees  to  sell  it  to  the  compaiw  for  (amongst  other 
things])  1500fullypaid-npm  stuns.  Thereoponhe 
.  subscribes  the  memonutdum  of  association,  and  this 
agreement  is  stated  in  the  articles  of  association, 
.80  that  nobody  can  complain  of  it.   He  .subscribes 
the  memorandum  of  avociation  for  ISoO  shares, 
and  the  two  gentlemen,  who  -aie  now  raply- 
ing  to  me  to  have  their  names  stnuik  off  the  ust  of 
contributories  of  the  compaqj)  also  subscribe  the 
metuoraBdmn  of  assooiatioo  for  fifty  sbaiei,  which 
fifty  shares  each  are  given  to  them  by  Mr.  Pell  (the 
vendor  of  the  mine)  out  of  the  1600  fuUy  paid-up 
...akares  which  an  takw  lor  tha  mine.  Itsobafipans 


that  there  are  upon  the  memorandum  of  association 
the  following  pereooswho  snhecribed  tlie  meuw- 
randum  of  assodatiw— namely,  Mr.  Pell  for  1350 
shares,  Mr.  Jodd  for  fifty  shares  Mr.  Isaac  for  flf^ 
shues,  Mr.  Forbes  for  fifty  shares.   All  these  are 
soj^lied  by  Mr.  Fell,  and  make  up  together  the 
1500  shares.    Then  there  is  Mr.  Cresswell  tor 
twenty  shares^  Mr.  Fercivall  for  one  sharf^  and  Mr- 
Barratt  for  one  share.  Those  twenty-two  sliare*  are 
the  only  shaxea  not  paid  ufk  It  so  happens  that  the 
gentlemen  wlio  subscribed  the  manorandum  tt 
association  are  the  only  shareholders  of  the  com- 
pany ;  there  is  not  another  shareholder  beloagiog 
to  tlie  company,  so  I  am  assured  by  counsel  on  the 
one  side,  and  it  is  not  contradicted  by  counsel 
on  the  other  side.     The  consequeooe  is  one  of 
a  Tei7   aiognlar   description.     The  facts  an 
these:  Mr.  Ftdl  gives  up  this  mine  to  the  com- 
paoy ;  they  incur  debta   to  the  extent  of  up* 
wards  of  11,000/.  in  the  supply  of  coals  and 
other  material   for  the  working  of  the  mine; 
tlie  creditors  are  not  paid,  and  thereupon  a  petition 
is  presented  to  have  the  company  wound-up,  and 
ac^irdingly  die  company  is  ordered  to  be  wonnd-up^ 
A  result  occurs  wuch  it  is  ffiScnlt  to  mention 
setiously.   Tiie  rery  persons  who  had  signed  the 
memorandum  of  association  and  who,  in  thor 
character  of  individuals,  are  liable  to  take  the 
shares  in  the  company,  in  their  character  of  the 
company  agree  that  the  shares  for  which  they  tiave 
ugnM  the  mamorandum  of  association  ahall  all  ba 
taken  to  be  the  1600  paid-up  shaies ;  so  that  the 
identical  same  persons  having  agreed  to  form  a 
company,  and  having  incurred  deto  to  the  amount 
of  lIjOOOJl  in  their  character  of  company  agree  that 
tbey  shall  not  pay  them.   Kobody  can  touch  them. 
I  hold  that  the  statute  does  not  allow  thaL  The 
statute  m»  that  these  IfiOO  shares  mentioned  in  the 
artides  ^  assomsr.ion  cannot  be  applied  to  the 
shares  taken  upon  the  memorandum  of  associatitn. 
They  most  be  separate  and  distinct  shares.  Th« 
was  intended  for  ttie  lieneflt  and  security  of  the 
public   Gilhrd,  L.  J.  has  kald  the  contrary.  In 
tiiit  oompany  ue  poor  man  who  signed  the  meme- 
raodum  of  aaaodanon  for  twenljy  aliarea  has  beoosK 
bankrupt,  so  tbattheconsequenoeof  Qiffaid,Ii.  J.'s 
decision   would   be  that   there  would  he 
two  shares  of       each  to  pay  the  whole  debt  of 
ll.OOOi.,  and  all  the  cost  of  the  liqaidation.  That 
may  he  the  true  construction  of    the  Act  rf. 
Puliament,  but  it  does  not  i^pear  to  me  >j 
be  to.    It  seems  to  me  to  be  a  nuiat  uiuuiiroijl 
result,  and  to  be  a  most  extnocdioair  piuaiaql 
upon  every  possible  spedes  of,  I  was  aloiM 
going  to   say,  swindling,  but  cwb^uly 
Although  I  do  not  mean  to  accuse  these  geotkwfl 
of  having  intended  to  do  anything  fraudulent  m| 
what  th^  have  done  is  this:  Tbey  hare  deta^i*4 
to  ftum  a  company  upon  these  condirions— that  Uil 
succeeds  tlu!y  are  to  xecdve  the  pn^t,  andifitf^ 
they  are  to  pay  nothing.  The  probability  is  tbtf  J 
Uut  state  of  cixcnmstanees  the  company  wouU^fl 
and  it  has  failed.   I  think  tlus  is  a  matter  of  gnfl 
importance,  and  it  is  very  important  that  it  shosM 
be  set  right,  and  that  the  public  should  really  fcasa 
what  they  are  doing  vdian  dealing  vUh  conqpuif 
of  this  description.  It  would  he  a  very  diffiiij 
thing  if  the  memorandum  of  association  said 
up  shares"->sliares  already  paid ;  but  thej^bUetafl 
no  Jiotice  further  than  thu,  that  there  was  JM 
times  20^,  whioh  tbey  believed  te  be  the  assets  g 
the  company  applieaUe  for  theimrpoeee  Of  thert^i 
pany;  that  is  to  say,  they  believed  thMS  was  3(Mi^ 
subject  to  deduotions,  aifflioaMf  to  the  pi^;u>M>*a 
the  e^enses  4rf  Uie  oompaoA  4 
result.    I  am  rary  juuuoua  that  this  shnuM  M 
furUier  and  be  settled.  I  most       that  i  «aM| 
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which  Lord  Jnatiee  GifFard  seems  to  have  distin- 
gnished  and  approved  of  ia  another  case  {Dnon- 
■MiKf  J  COM,  L.  4  Ch.  778,  and  nfk)  Tbewfore 
I  shall  keep  the*e  peiwnu  on  the  list,  and  shall  dis- 
miss sammoiis  wiA  costs,  which  is  absolutely 
necessary.  If  this  case  goes  further  I  should  very 
much  wish  it  to  be  mentioned  that  I  should  request 
file  Lord  Chancellor  to  consider  it,  and  that  he  would 
be  one  of  the  judges  to  hear  in  order  that  it  may 
be  finally  settled  what  the  real  ctmstruction  of  these 
sections  of  ttK  Act  is,  for  really  the  sole  qoestion 
upon  lAese  sections  is,  whether  the  shares  snbscribed 
for  by  the  memorandum  of  association  can  be  saUs- 
fled  by  an  existing  or  antecedent  debt,  whether  the 
paid-up  shares  mentioned  in  the  articles  of  associa- 
tion  to  be  given  for  the  pundiase  the  mine,  which 
ia  ovAf  anwier  modeof  stating  i^  can  be  ai^lied  in 
pstyment  of  the  duns  sataeoribed  for  in  tha  memo- 
rmndnm  of  association  ?  I  am  of  opinioa  that  they 
cannot,  and  that  these  gentlemen's  nanus  must  be 
placed  on  the  Itot  <rf  coatributories. 

SolidtMrs  for  the  applicants,  Elmdit,  For^th,  and 

Solicitors  for  the  official  lifnidatOT,  Dtnlon,  HaU, 
wd  Barker. 


OOTTBT  OF  QUSSZTS  BEN'CH. 

Jtt<^dcy,  Nov.  8, 1869. 

BioHiAoaoiT  9,  Dv  B(m. 

&ubtmd  and  wife — Sutbatid  a  hoiatic — Aitthority  of 
wtfe  to  pltdge  AwftowTs  cndit — Bepmra  to  houat. 

tVhen  nsoemwy  rqpotrs  w«fs  dma  to  tha  Jumtt  of  a 
batatie  btf  a  tradgtma*  talattg  ordtr$  firm  ths 
biHtttie*a  wife,  aht  being  ta  tAs  reemftt  of  an  allowemm 
sufficient  for  all  domestic  purpotei^  intdading  the  rs> 
potra,  t^  Court 

Seld,  t/iat  tke  wife  had  no  taitAorih/  itnder  tAe$»  dram- 
tmmtbneee  to  pkdgt  the  erwMt  ^  A«r  Awftaiu^  and 
tJuxt  hit  esiaie  vxu  not  Sable. 

This  was  an  aetioa  for  work  and  labesr  dene,  and 
ntaterisls  sappUed  and  goods  sold  and  delirmd  fa^ 
Ae  plaiBtiff  to  tha  defMidan^  to  i^idi  tbe  defendant 
pio^d  never  indebted. 

Tnm  the  facts  as  proved  in  evidnue  tfaa  trial 
it  appMTed  that  die  phiuatifE  is  a  house  decorator 
and  btuldcff,  carrying  on  bosiness  ia  Sloane-street, 
and  that  the  defendant  is  a  proctor,  and  was  at  tbe 
time  the  woric  was  d<Kie  a  lunatic  and  in  an  asylum. 
Tbs  ^idatift  did  not,  however,  knev  till  after  a 
portioB  of  tbe  woik  had  besn  doiw  ttat  tba  dd<ei^ 
dUit  was  a  lunatic,  and  after  he  discovered  that 
BBch  was  the  case,  he  contlnaed  to  peiform  the 
woik  vnder  the  diiections  of  the  defendant's  wife^ 
-who  had  given  the  orders  in  tlie  first  instance. 

The  bouse  to  which  the  repairs  were  done  was 
MA  by  tlia  d^endaat  on  a  long  Imm.  The  vhola 
of  tibe  defendant's  fawom^  which  amounted  to  86011 
par  omnm,  was^  after  p^pnent  of  the  enenses  of  Us 
Miatenanee  in  the  lonatio  asylum,  paid  over  to  tiie 
defcDdanf  B  wife,  who  cootinncd  to  reside  in  the  house 
with  her  children.  Farther  sums  of  money  had 
also  been  paid  to  the  wife  of  the  defendant  by  his 
partner  and  others,  amonntnig  aMogether  in  the 
space  of  two  years  and  fonr  mcntbs  to  22191^ 

The  learned  Judge,  Hauien  J,  at  the  trial  left 
ittollie  jury  •»  determine  (1)  whe^r  credit  was 
ifinn.  Ij  the  pbdntiff  to  the  nnsband ;  (2}  whether 
aMnpainwen  maonaMe  and  propar  tobedooe^ 


having  regard  to  the  defendant's  estate,  and  such- 
as  would  be  proper  irrespectively  of  any  allowance 
to  tiiB  arife ;  axia  (S)  whether  the  allowance  made  to 
the  wife  was  sufficient  for  all  purposes,  including 
the  repairs  done  to  the  house.  The  jury  foaod  thai 
the  wUe  acted  as  agent  for  her  husband,  that  the 
repairs  were  reasonable  and  necessary,  and  that  the 
allowance  made  to  the  wife  was  sufScient  for  ^1 
purposes,  including  the  repairs.  On  these  findings 
the  learned  judge  directed  the  verdict  to  be  entered 
for  the  defendant,  givhig  the  plaintiff  leave  to  morct- 
to  enter  the  verdict  for  him. 

O'Briettt  Serit,  having  obtained  a  rule  ntn,  call- 
ing on  the  defendant  to  show  cause  why  the  Ter> 
diet  should  not  be  entered  for  the  plaintiff, 

J^aae,  Q.  C.  and  Sobins,  now  showed  cause 
against  the  mlc.  The  defeni^t  is  entitled  to  have 
ttie  nadiot  mtcnd  ba  him,  die  joiy  having  foond 
that  the  allowance  to  Us  wife  was  sufficient  for 
every  puroose,  inclading  the  repurs  done  to  the 
boose.  The  estate  of  a  lunatic  is  no  doubt  bound 
to  pay  for  necessaries  supplied  to  the  lunatic's  wife : 
but  the  present  is  not  such  a  case.  The  class  of 
eases  in  which  a  wife  is  enabled  to  pledge  hec- 
hosband's  credH  is  stated  byAlderaoa,  B.  in  SeiA.  v.. 
Le^ard,  ft  Ex.  643,  "If  she  is  oompelted  by  Us  nis> 
condnct  to  proeure  tbe  necessary  articles  for  lierself, 
ss  for  instance  if  Im  drives  bar  from  his  honse^  or 
brings  improper  persons  into  it,  so  that  no  zeqwct- 
ahle  woman  could  live  there,  according  to  the  deeded' 
cases,  he  gives  her  au^oilty  to  pledge  his  credit 
for  her  necessuy  m^ntenance  elsewhere,  which 
means  that  the  lav  givee  that  aa^writy  by  f<wc«*of 
the  relation  of  husband  and  wife.  So  if  a  husbai^ 
omit  to  furnish  his  wife  with  necessaries  while  Uring 
with  bim,  she  may  procure  them  elsewhere,  other- 
wise she  would  perish.  Then  if,  as  here,  the  husbuid- 
becomes  lunatic  by  the  visitation  of  God,  and  there- 
fon  unable  to  provide  his  wife  witii  necessaries,  he 
is  in  the  same  situation  as  a  husband  omitting  to- 
furnish  them;  and  as  by  the  relation  irtddi  ha 
originally  contracted,  he  undertook  to  proiide  luff 
with  them  hhnsdf,  he  becomes  liable  to  any  psmni 
who  does  it  for  him,** 

The  Court  here  called  on 

O'Brim,  Serjt,  and  Bstnl^  to  sapport  ihe  rule. 
The  ordinary  doctrine  i^plyuig  to  the  case  of  a  wife 
who  lives  apart  from  her  hurt>and  has  no  apjdication 
to  a  case  liko  the  present  1^  expense  was  hem 
inonned  for  the  benefit  of  the  kusbaod's  estate,  and 
not  for  the  personal  benefltof  tiie  wife.  There  might 
be  a  lease  of  the  house,  which  would  become  for- 
feited lac  non-repairs.  In  WiStatne  i.  WmtworAy 
5  Beav.  336,  it  was  laid  down^at  the  law  will  raise 
an  implied  contract,  and  give  a  valid  demand  or 
debt  against  a  lunatic  or  his  eatate  for  moneys  ex- 
pended for  the  necessary  protection  of  his  penoa 
and,estate.  The  jury  have  found  that  the  defendant's 
wife  acted  in  thw  matter  as  his  agent.  [CocKsaaK, 
C.  J.— Simply  in  the  sense  of  being  his  wife,  and  as 
such  (Bering  necesssry  things.  Mbllob,  J.  And  the 
Jury  have  found  that  she  bad  money  enough  to  pay 
for  these  i^airsj  How  can  that  oonsideratioa 
affect  the  plaintiff?  [Cockbokm,  C.  J.— In  this 
way,  that  the  wife's  implied  authority  to  bind  the 
husband  is  limited  to  cases  where  the  expenses  are 
necessary  and  the  allowance  to  the  wife  is  not  suffi- 
cient.] There  is  no  living  apart  from  her  husband 
by  the  wife  in  this  case ;  neither  has  ^e  a  separato 
sllowaaee  in  the  ordinary  sense.  [Lnsa,  J.-~If  yov.. 
give  your  serwtnt  or  anybody  else  money  to  pay  for 
a  certMn  thing,  can  he  pledge  your  credit  for  it?] 

CooKBOBv,  C.  J."!  do  not  think  it  is  necessary 
to  add  »ytUng  to  irhat  ^,  h»7,«©y(5^|'^ 
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Vt  the  srgnment.  Where  a  mac's  vife  has  safficient 
mesDi  allowed  her  for  defraying  all  necessary  ex- 
penses connected  vith  the  house,  there  the  law  will 
not  impiy  ttnj  anthority  on  her  part  to  pledge  his 
'Credit.  And  I  do  not  think  ttiat  the  lunacy  of  tho 
iiiislMnd  makes  may  difference.  The  rule  mnat  be 
discha^^ 

Hbllor,  Lush,  and  Kaksbk,  JJ^  cooeorred. 

Bate  dueharged. 

Attorney  for  pidntiff,  J.  Writfiu 

AtUnnej  fn  defendant,  X  Aidnd^ 


iVov.  1  amd  Dec  18, 18C9. 

Tm  CoxmgsKnnEs  fob  AmcnruTniira  thb 
Lawi  fob  thb  Bbubf  of  ihb  Poob  fob  Ibb- 
LAXD  (appaO  «.  Tbb  Sblbct  Vbbtbt  ov  thb 
Fabuh  of  Lithbfool  (resps.) 

Poor  hw — Ortkr  of  removal — Hemoval  ^  a  marritd 
woman  to  ike  plaet  of  mtJmmt  in  Tnlmd,  witioMt 
her  hu^and, 

A  HKMiiafi  bom  in  Ireland,  married  an  IriaKmem,  whou 

Pof  teitlement  was  nnhtown.  Thof  cam  to  Eng- 
and  tie  huiband  having  detertul  hia  wife  *Ae 
beeame  AargeabU  fo  the  paruk  of  whiekparuh 
obUjimta  OH  order  for  ker  removal  to  {A«  umim  iH  Ire- 
wot  bon  t 

BeU,  that  thert  wa$  no  jariedictioa  to  make  etidt  am 
orehr,  which  woe  Aer^ore  bad. 

*rb.\B  was  a  caae  stated  aa  follom.  nnder  sect  11 
of  thel2&  18Tictc.45. 

At  a  petty  wsiimis  of  Her  Mi^^'i  justices  of 
the  peace  for  the  boraagh  of  UTerpool  holden  on 
the  28th  May  1868,  a  wairaat  for  the  removal  of 
one  Ellen  Keating  by  mistake  called  in  the  said 
warrant  EUen  Caton,  and  her  two  children  Margaret 
«nd  John,  from  the  parish  of  Lirerpool  to  the  union 
<tf  Futlamore,  a  Copy  of  which  order  is  hereunto 
annexed,  marked  B,  was  nanted  by  Thomas  Dam- 
fey  Anderson  and  John  Woodruff,  Esqra.,  the  jus- 
tices present  at  the  said  petty  session.  The  said 
warrant  was  made  upon  the  examination  of  the  uid 
Ellen  Keating,  taken  before  the  said  two  justices, 
according  to  law,  hereunto  annexed  and  marked  A. 

And  whereas  the  amiellants  hare  gireo  due  no- 
ttoe  of  appeal  against  the  said  warrant  to  Uie  court 
of  quarter  sessions  for  the  said  boron^  of  Liverpool, 
imrsnant  to  the  7th  section  of  the  stat.  26  &  27 
Viet  C  89,  on  the  grounds  set  forth  in  the  notice  of 
grounds  of  appe^  hereunto  annexed,  and  marked  C. 

And  whereas  it  has  been  agreed  by  and  between 
the  appellants  and  respondents,  that  pursuant  to 
the  II  6th  section  of  the  stat.  13  ft  18  Vict  e.  45, 
the  facts  of  the  sdd  ease  should  be  stated  In  the 
form  of  a  special  case  for  tbe  opinion  of  the  Court 
of  Queen's  Bench. 

And  whereas,  in  pursuance  of  the  sud  agreement 
«nd  the  said  statute,  an  order  has  been  made  by 
Master  Manle^  Smith,  and  such  order  is  as  follows : 

"  Upon  hearing  the  attorneys,  or  agents,  oa  both 
•Ides,  I  do  order  that  the  facts  of  this  case  be  stated 
in  spedal  form  for  the  opinion  of  the  Court  of 
Queen's  Bench  pursuant  to  tbe  statute. 

"  Dated  4th  Jan.  1869.  "  C.  M.  Smith." 

The  facts  of  the  case  are  as  follows : — 

That  owing  to  the  peculiar  manner  in  which  the 
•aid  Ellen  Keating  pronounced  her  oam^  and  her 
loaldlity  to  write  the  same,  the  said  Ellen  Eeatiog's 
name  was  by  mistake  spelled  Caton  In  the  said 
examination  and  order  of  removal,  EUen  Keating, 
by  mistake  called  Caton  in  the  warrant  of  removal 
is  the  lawful  wife  of  John  Keating,  and  tbe  said 
Manraret  and  John,  in  the  tMd  warrant  mentioned, 
■re  their  legitimate  nnoaandpated  children. 


On  Sept  80,  1867,  Ellen  Keatbg  and  bn  old 
two  children,  Maigaret  and  Jidin,  woe  admitted 

into  the  Liverpool  Workhouse  as  the  wife  ud 
children  respectively  of  the  said  John  Keating,  snd 
there  remained  until  removal  to  Fullaoiore  Union, 
Ireland,  by  warrant,  dated  28th  May  1868. 

The  said  John  Keating,  the  husband,  wa>  bcmia 
Ireland,  but  not  within  the  district  of  tbe  anion  ef 
Fullam«(e,  nor  has  he  eva  resided  for  Uiree  Jtm 
within  the  district  of  the  said  union. 

The  said  EUen  Keating  was  bom  witluD  the 
district  of  Fullamore  Union,  and  both  of  the  isid 
said  children,  Ma^aret  and  John,  wen  bon  i& 
Ireland. 

On  the  81st  Oct  1867,  the  respondenU  laid  an  in- 
formation  on  oath  before  the  magistrates  sg^oit  tbe 
said  John  Keating,  the  husband,  for  having,  on  tiu 
said  80tb  Sept  1867,  run  away  from  the  i^tsrish  of 
Liverpool,  leaving  and  deserting  his  said  wife  Eliot 
Keating,  and  his  two  children,  Margaret  and  Ji^ 
chargeable  to  the  said  parish  of  I^verpool,  and  a 
warrant  was  granted  tiiereon :  and  on  the  17th  Sept 
1868,  bdog  after  tbe  appeal  In  this  cause  vu 
entered  at  the  court  of  quarter  sessions  for  the 
borough  of  Liverpool,  and  after  the  same  wt>  n* 
spited  to  the  next  quarter  sessions  of  the  said 
borough,  he  was  brought  before  Thomai  Stamford 
Baffles,  stipendiary  magistrate  tor  the  said  bvonih 
and  convieted  of  his  saU  offenoe. 

The  warrant  of  removal  was  issued  in  the  absnce 
of  tiie  said  John  Keating,  and  without  any  sammons 
having  been  issued  requiring  bis  attendance  bef<B« 
tbe  magistrates  for  the  said  borough  at  the  sesncoi 
at  whidi  the  said  warrant  was  granted. 

At  tbe  time  of  the  granting  of  the  said  wu>> 
rant  of  removal,  viz.,  28th  May  1868,  and  np  to 
and  until  the  time  ot  his  ^ipreheotion,  vit, 
on  the  17th  Sept  1868,  the  said  John  Keat- 
ing, the  husband,  was  living  and  residing  in  Hn^ 
in  the  county  of  Yorkshire,  and  not  in  and  wiAiB 
the  said  parish  of  Liverpool ;  but  the  respcmdeati 
did  not  at  the  time  such  order  was  made,  know 
where  the  said  John  Keating,  the  husband,  was,  of 
where  he  was  to  be  found. 

The  examination  of  the  said  EUen  Keating  the 
warrant  of  removal,  and  the  notice  and  gronndi^ 
appeals  hereunto  annexed,  and  marked  A,  B,  and 
C  respectively,  are  to  be  taken  as  admitted,  aod  4e 
court  is  to  have  the  same  powers  of  amendment  snd 
otherwise  as  might  liave  been  exerciaed  by  the  court 
(tf  quarter  sessions. 

The  questions  for  the  consideration  of  the  court 
are,  first,  whether  the  wairsnt  of  remoTal  under 
the  above  facts  should  have  been  granted  bfOit 
magistrates ;  and,  secondly,  if  so,  whetha  it  wtt 
rightly  granted  for  removal  to  the  union  at  Folia* 
more. 

If  the  court  shall  be  of  o^ion  la  the  afflftnsttw 

of  both  the  above  questions,  then  the  annllaBts 
agree  that  a  judgment  in  conformity  with  sodi  d» 
cision  and  for  such  costs  as  the  court  may  adjadfs 
may  be  entered  on  motion  by  the  respondents  at 
the  sessions  next  or  next  but  one  after  such  dectnoa 
shall  bare  been  given.  If  the  court  shall  beof  • 
contrary  oidnion  on  ^ther  trf  the  shore  qsesliffu, 
then  the  respondents  agree  that  a  judgment  in  coi^ 
formity  with  8U<^  decisions  and  for  such  costs  sa 
the  court  may  adjudge  may  be  entered  on  motion 
by  tbe  appellants  at  ttie  sessions  next  or  next  bat 
one  after  such  decision  shall  have  been  given. 

A— Corr  or  Eukivatiok. 
The  examinatdon  of  EUen  Caton,  taken  on  oath  betes 
the  uodeniKned,  two  of  Her  H&j«at7'a  justioea  of  tba  pcMS 
in  and  for  ttte  sud  borongh  of  I>lverpo^  in  petty  atudoni 
uflBmbled  this  SSth  iUj  1888,  who  on  hat  oath  suth  that 
she  hath  beoouM  and  is  now  oharnabl*  to  the  pariAo' 
Uverpool,  in  tbs  said  borouch  ;  that  nooofdiag  to  tb«  bm 
of  h«r  knowledge  and  belief  &e  la  about  tUr^  vm»  d  sf^ 
and  wasbomlnIrdai>d,fai  the  pariihor  town  ot  IkHswoWi 
in  the  King's  ConniT,  now  oOB«i^l4Jp.4liai9&«  of 
Digitized  by 
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more,  in  the  eoontr  of  WevbDsaith  and  Elnir'B  Conntr,  in 
Inland  Kfonnid ;  QuA  the  piath  not  n  nttlement  in  Ebtg- 
land,  ind  la  not  otherwise  exempt  from  remonl  bom  the 
add  puiita  of  Livaipool;  that  ehe  bath  two  ohildreu, 
mmed  Margaret  (pt  the  rnrntAd  ag*  ol  thirteeo  yean)  ana 
John  (of  the  repnied  as*  of  two  yean),  whioh  OMldren  are 
not  exempt  from  remoral  from  tne  a^d  pariah  of  liTorpool ; 
and  that  the  Mid  Ellen  Caton  and  her  a^  ehildren  an  la 
aooh  a  atate  of  health  ae  not  to  t>e  liable  to  mattm  tmr  bodily 
or  mental  injtur  by  removal  to  Ireland. 

The  X  laaA  at  BUen  Caton. 
Swcmi  the  day  and  rear  flrat  abore  written,  before  n»  at 
Liveipool,  In  the  aaid  borough.  T.  D.  Akdzbsos, 

J.  WOODBCrP, 

B- — Copt  or  Wauakt  or  BraoTAi.. 
To  the  Sdeot  Testry  of  the  paiiah  of  LiTerpool,  in  the 
boTongli  of  UveriKKJ,  in  the  ooan^  of  Lanoaater,  and 
the  ffnardians  of  Uie  poor  of  the  Fullamore  Union,  in  the 
00  ant  J  of  WeotmeatlL  and  the  King's  Conn^  in  Ireland, 
ffc  (/  JAvttyool  to  wit.— At  a  petty  aeaatons  of  Her 
.'aJnatlcaB  of  the  peace  for  the  boroagfa  of  LlTor- 
,  hoMsQ  In  and  lor  the  aaid  boroogfa  at  the  poUoa-ooort 
lie  aaid  boronrii,  on  tiia  SSth  M»  IHB^banna  na,  the 
nndsnlgnad,  Her  Jb^aaty'a  jnatioeaof  ttiepeMe  for  the  Mid 
horoagb. 

Wboroao  complaint  ia  now  made  by  tha  Selaot  Teatry 
of  the  pariah  of  Uvorpool,  in  the  borongh  of  Urer- 
pool,  tn  the  oonnty  ot  lAncaater,  aa  gnaruana  of  the 
poor  of  the  aald  pariah,  that  Ellen  Caton  hath  become 
and  ia  now  ehai^eable  to  the  aald  pariah  ot  liTerpool: 
and  whereai  tlie  aaid  EUan  Caton  baring  been  bconght 
before  na,  application  having  bean  mda  to  na  in  pmty 
■aailona  aaaamblod,  by  Jomea  Alexander  Kolmaea,  an  offlcer 
«<  the  aaid  aelect  natty,  on  their  behalf,  we  bare  made  dne 
lamiwatlott  on  oath  and  And  that  Uw  nld  EUen  Oaton  is  of 
tha  Mpuied  age  of  thirty  yean,  and  waa  bora  In  Iielaad  in 
tbe  pmah  or  town  of  Fnllamore,  In  the  King'a  oonntr  now 
OOntalned  in  theaame  anion  of  Fnllamore,  and  abe  hath  not 
a  Mttlement  in  England,  and  is  not  otherwise  exempt  from 
xeuoTol  from  the  aiiid  rajiflh  of  Iiiverpool,  and  that  sne  hath 
two  children,  named,  Margaret,  of  the  rapnted  age  of  tliirteen 
7eara,  and  John,  of  tbe  npntad  age  of  two  yean  :  which 
children  an  not  exempt  m>m  removal  from  the  a^a  pariah 
of  Liverpool ;  and  we  nare  aeon  the  aaid  EUan  Cnt<m,  and 
an  satiued  that  ahe  and  her  aald  children  an  respectively 
In  such  a  state  of  health  aa  not  to  be  liable  to  snller  bodily 
or  mental  liHozy  by  removal  to  Ireland. 

These  an  theretora  to  reqnin  yon,  the  said  aelect  veatry 
of  the  aaid  pariah  ot  Liverpool,  aa  anoh  gnardlana  u  afon* 
aaid,  to  conae  the  said  Ellen  Caton  with  her  bmilT  to  be 
■afely  conveyed  to  the  said  union  of  Eollamon^  and  to  be 
deUrered  at  the  workhooae  of  aocb  onion. 

Qivan  ondsr  our  hands  sad  seals  at  tbe  seeslon  aforesaid. 

J.  D.  AVDXKSOII. 
J.  WOODBVrF. 

B7  sect  2  of  the  8  &  9  Vict,  c  U7,  it  ia  enacted— 

That  if  any  per>Km  bom  in  Scotland  or  Irdand,  or  in  tbe 
Ide  of  Han  or  Scilly,  or  Jersey  or  Onemsey,  not  settled  in 
England,  become  chargeable  to  any  pariah  in  England  by 
zeoaoa  of  rdief  given  to  himself  or  to  heraeU,  or  to  nis  wife, 
or  to  anv  legl^nate  or  bastard  child :  such  penon,  bis 
wife,  ana  any  child  ao  chargeable  sbau  be  liable  to  be  re- 
moved respectively  to  Scotland,  Ireland,  the  lale  of  Han, 
Bdlly,  Jersey,  or  Ooemaey;  and  if  the  goardlans  of  such 
parish  or  of  any  union  in  which  the  aame  ma^  be  comprised, 
or  when  then  are  no  anch  guardians,  if  tae  overseen  of 
aucb  pariah  complain  thereof  to  any  one  jastioe  of  the 
pmoe,  Boob  jastioe  may,  it  saoh  peraon  do  not  attend  volun- 
tarily, summon  him  to  oome  befon  any  two  justices  of  tbe 
peace  at  any  time  and  place  to  be  named  In  the  summona 
and  at  such  time  and  place,  or  on  the  attendance  of 
Bach  peracm,  any  two  joauoea  may  hear  and  examine  into 
the  matter  of  such  oomplaint,  and  if  it  be  made  to  appear 
to  their  sattstaotioa  that  such  person  is  liable  to  be  so  re- 
moved as  aforesaid,  and  if  they  tee  At,  th»  may  make  and 
isaae  a  warraat  nndar  their  buids  and  aaaiu  to  remove  auoh 
peiaon  forthwith  at  tbe  expense  of  socii  union  or  parish. 

By  aeet  1  of  the  24  &  25  Vict.  c.  76  it  is  enacted 
that— 

Ho  ai^lioation  for  a  warrant  ordering  the  removal  from 
KOf  plaoe  in  England  to  Ireland  of  anv  poor  person  who 
•hall  have  become  ohaigaable  in  such  place,  shall  be  heard 
and  determined  except  by  two  or  mora  justioes  in  petty 
aeaaiOBS  aaaeuiblod,  or  by  a  atlpendiary  magistrate,  or 
BietKVoUtan  polioe  magiatnte  sitting  in  bis  court,  which 
Jastioe  or  maglstnte  (aa  the  caae  m^  be)  shall  see  such 
poor  person,  or  the  person  who  is  the  head  of  tbe  family 
propoaed  to  ba  removed,  and  shail  be  aatis&ed  that  every 
paraoB  who  la  proposed  to  be  removed  by  the  warrant  ia  in 
saoh  a  state  o(  health  as  not  to  ba  liable  to  suffte  bodily  or 
watai  l«fm7  by  the  removal. 

Sect  3  enacta  that— 

Sadi  warrant  of  removal  shall  be  granted  only^on  the 
appUoation  of  the  relieving  offloer,  or  other  oSicer  of  tha 
gmaBaBS  of  the  anion  or  parish  where  suah  poor  person  shall 
oeoome  diargaaUe,  and  shall  contain  the  name  and  reputed 
age  ot  every  peraon  ordered  to  be  removed  by  virtue  of  the 


same,  and  the  name  of  the  place  in  Ireland  when  the  Justloe 
or  magistrate  ahall  And  luoh  peraon  to  have  been  bom,  or 
to  have  last  resided  for  the  apace  ot  three  years,  and  a 
statement  of  saoh  examination  having  been  made  aa  to  the 
state  ot  health  ot  evcsy  peraon  ordered  to  be  removed  ae 
aforesaid:  and  sodi  warrant  Aall  be  addreaaed  to  the  party 
applying  for  the  aam^  and  to  the  goardians  ot  the  union  or 
parish  to  whloh  inch,  poor  peraon  la  to  be  removed,  and  a 
oopy  shall  be  given  by  and  at  the  cost  ot  the  person  applv- 
ing  fiw  aoch  warrant  to  the  person  or  thebeadof  the  famllj 
abont  to  be  removed  by  viruie  ot  it. 

fVaiteis  (Biggin,  Q.  C.  with  him)  appeared  for 
the  respondeDts  (r).— The  question  is  a  aovel  one^ 
and  turns  upon  whether,  when  a  wife  who  has  a 
birth  settlement  in  IreUod  becomes  chargeable  ilk 
Eoghuid,  ahe  having  a  husband  living  whose  place 
of  birth  settlement  in  Ireland  is  uoknown,  ^e  can 
be  removed  without  him  to  such  settlement  ?  He 
submitted  that  she  could  be  ondor  the  provisions  of 
tbe  8  &  9  Vict  c.  117,  s.  2. 

Mtlliak,  Q.  C.  (Ttmpte  with  him)  for  the  appeUants, 
contraded  that  there  was  no  power  to  remove  a  wUe 
without  her  husband,  if  liTinft  and  that  the  order  of 
remoral  wu  bad. 

Cur,  ado.  tw/f. 

Dte.  IS^Habbbb,  J^This  was  a  case  stated  If 
consent  under  the  stat  12  &  18  Vict  c  io,  upon 
ao  ai^eal  against  an  order  or  warrant  made  by  two 
justices  of  the  peace  for  tbe  borough  of  Liveroool, 
on  tbe  21st  May  1866,  for  the  removal  of  Elloa 
Keating  and  her  two  children  from  the  patiih  of 
Liveipoiid,  where  th^  had  become  chargeable  to  the 
pnioii  ot  Pullamor^  in  Ireland,  the  Urthplace  of 
the  said  EUen  Keating.  The  pauper  EUen  Keat- 
ing, was  the  wife  aS  one  John  Koiting,  who  was 
an  Irishman.  Neithw  of  them  had  acquired  any 
settlement  in  England.  The  children  were  tbe 
iwue  of  the  marriage,  and  were  both  born  in 
Ireland,  they  were  infants  and  nnemancipated,  one 
being  aged  thirteen,  and  the  other  two  years.  At 
the  time  when  Ellen  Keating  and  the  children 
became  chargeable,  and  also  at  the  time  of  makii^ 
the  warrant  of  remoral  and  of  executing  it,  John 
Keating  was  not  living  in  the  parish  of  Liverpool, 
he  bad  some  time  previoualy  deserted  his  wife,  and 
was  living  at  Hull,  in  Yorkshire,  bnt  the  re- 
spondents did  not  then  know  wlure  he  was  or 
could  be  found.  He  was  consequently  not  sum- 
moned or  brou^t  before  the  removing  magis- 
trates, nor  does  it  appear  from  the  examinations, 
warraat  of  removal,  or  any  statement  in  the 
case,  that  inquiry  was  made  as  to  him,  or  as  to  his 
place  of  birth ;  in  point  of  fact,  he  was  not  bom  in 
FuUamore^  acvhao  he  resided  then  for  throe  yean. 
Under  these  circumBtances  it  was  contended  on  be- 
half of  the  appellants  that  ,the  warrant  of  removal  of 
the  wife  and  the  two  children  to  FuUamore ,  tbe  place 
of  Uie  wife's  birtli,  waa  invalid,  and  ought  not  to 
have  been  granted,  and  we  are  of  tlut  onoioo.  The 
statute  under  which  the  removal  of  Irish  paupers  is 
now  regulated  is  the  6  ft  0  Vict.  c.  117,  as 
amended  by  the  10  &  11  Vict  c  33,  the  21  £  25 
Vict,  c  7C,  and  the  26  ft  27  Vict.  c.  60  ;  the  mate- 
rial clause  is  the  2ud  secUon  of  the  flrat  mentioned 
statute.  The  language  of  the  section,  according  to 
its  |diUn  natural  meaning,  appears  to  require  that 
where  there  is  a  hnsband  as  well  as  a  wife  and  chil- 
dren UaUe  to  be  removed,  tliey  are  all  to  be  removed 
U^ther.  WiUi  regard  to  tbe  place  to  which  the 
removal  is  to  be  made,  by  the  1th  section  of  Uie 
6  &  9  Vict  c.  117,  the  justices  of  a  county  or 
Iwrough  were  empowered  to  make  regulations  for 
the  removal  of  such  poor  persons,  their  wives,  and 
children,  but  this  section  is  now  repealed,  and  1^ 


J a)  The  case  had  proceeded  some  time  irben  the  oonrt 
led  the  attention  ot  eoimsel  to  tha  tkot  that  the  praotioa 
as  now  established  ia,  that  the  eomUMil  tor  the  appeUanta 
should  begin  ia  every  case 
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■tat  24  £  23,  Vict.  c.  76,  sect.  2,  the  wamtDt  of 
xemoTol  was  required  to  coDtain,  amonget  other 
thhig^  the  nune  of  the  place  in  beland  where  the 
nmonng  justices  shall  find  sacb  poor  person  to  hare 
itm  bom,  or  to  have  iMt  resided  for  three  years, 
and  a  copy  of  the  wtrrant  was  tberebr  required  to 
be  given  to  the  person  or  "  the  head  of  the  family" 
about  to  be  removed  by  virtue  of  it.  This  shows 
that  the  Legi8lature|intended  that  where  there  was  a 
bead  of  the  family  the  removal  was  to  be  to  his  or 
bar  place  of  birth  or  place  of  reridence,  and 
the  26  &  27  Vict.  c.  89,  which  makes  further 
legnlatioDS  concerning  these  removals,  and  gives 
the  right  of  appeal  by  the  Poor-Law  Commis- 
Btoners  of  Ireland,  jmscribes  the  particular 
form  of  warrant  issued  in  this  case.  No  pro- 
TisioD  is  made  in  any  of  these  Acts  or  in  any 
d  the  former  statutes  which  were  r^ealed  by  the 
1st  section  of  the  8  &  9  Vict.  c.  117,  where  a  woman 
has  been  deserted  by  her  husband,  for  her  being 
removed  without  him,  or  being  removed  to  any 
other  jdace  than  the  husband's  settlement  if  he  were 
living ;  and,  upon  a  review  of  the  statutes  and  the 
decisions  U|>on  them,  we  think  that  such  a  case  in 
lett  unprovided  for.  In  Hex  r.  Cottayham,  7  B.  &  C. 
616,  which  case  arose  on  Hie  construction  of  a 
ftnmer  Act  (the  59  Geo.  8,  c.  12)  which  is  now  re- 
pealed, but  which  in  its  enactments  olosely  re- 
sembled the  8  &  9  Vict.  c.  117,  s.  2,  it  was  held  that 
the  wife  of  an  Irishman  who  had  no  settlement  in 
England  and  had  deserted  her,  might  be  lemored 
viUiont  him  to  her  own  aniden  settleiDait  which 
nriTed  oa  her  desertion  by  her  husband;  bnt  it 
was  there  Iiid  down  by  Bayley,  3.  In  delivering  the 
judgment  of  the  court,  that  the  statute  of  the  69 
Geo.  2,  c.  12,  8.  83,  which  in  this  respect  is  nodis- 
tinguishable  from  the  present,  did  not  authorise  the 
Temoval  of  the  wife  alone  to  the  [dace  of  birth  of 
her  husband,  and  that  u  ttie  hiuband  hftd  quitted 
the  parish,  she  could  not  be  TBrnored  thenwitbout 
him,  and  the  case  was  therefm  not  within  the  Act. 
It  had  been  previously  held  in  R  T.  Leeds^  4  B.  &  A. 
498,  that  the  wife  and  unemaacipated  children  of  a 
Scotchman  who  had  not  deserted  his  wife  but  was 
living  with  her,  could  not,  even  with  his  consent, 
be  removed  to  her  midden  setUemeDt  but  that  all 
vere  removable  wiUi  tin  husband  to  Scotfand.  In 
A  T.  All  Saints,  Der^.  19  L.  J.  14,  M.  C,  the 

! question  of  the  constmctiion  of  die  present  Act  arose 
n  the  case  of  the  children  of  an  Irish  father  by  on 
Irish  mo^er.  The  mother  had  died  and  the  chil- 
dren bad  been  deserted  by  father.  It  was  there 
dedded  tiiat  they  were  removable  to  the  parish  of 
'their  birth  in  England,  and  not  to  bdand,  under  the 
2iid  section  of  the  statute.  Coleridge,  J.,  there  laid 
down  that,  according  to  the  Act,  the  father  must  be 
dealt  with  as  the  subject  of  removal,  and  Wight- 
man,  J.,  said  that  the  statute,  for  the  purpose  of 
removal,  ai^lied  directly  to  the  father  only,  and  to 
the  chiidreu  uot  otherwise  than  inddentdty  as  a 
part  of  his  family,  and  that  if  the  fathn  cannot  be 
removed,  there  is  no  power  over  the  diild.  Cole- 
ridge, J.,  also  observed  that  the  section  might  mean 
that  if  the  father  were  summoned,  the  order  might 
be  made  at  the  time  and  place  named,  whether  he 
appeared  or  not,  or  at  any  time  when  he  did  come, 
and  that  if  he  were  absent,  service  of  a  summons 
npon  him  must  be  shown,  so  that,  tit  all  events,  the 
la-oceeding  should  relate  to  him.  This  case,  which 
jecognisea  the  previous  case  of  Rexr.  Qtltii^ham, 
appears  to  make  it  clear  that  the  wife  and  children 
cannot  be  removed  except  with  the  father,  and,  at 
all  events,  as  a  part  of  the  f atbcf's  family,  and  in  -a 
proceeding  hiving  reference-  to  Mm,  and,  therefore, 
at  all  events,  a  warrant  of  removal,  which  ignores 
tlM  father  and  the  father's  jdace  of  birth,  and  re- 
moves to  that  of  the  mother,  must  be  considered  as 
^inwaiianted  by  the  itotatfc  Hie  iabHg;iiait  cafe 


of  A  V.  J/acA  Book,  17  Q.  B.  648  j  and  fi.  v.  St. 
Gifa  CrippJegate,  17  Q.  B.  636,  are  substantially  la 
accordance  with  the  cases  previously  mentiooei,  as 
showing  that  nether  a  wife  deserted  by  her  hnsbud 
an  Irishman,  nor  a  daughter,  though  unemandpated 
and  becoming  chargeable  in  a  di&rent  parish  from 
that  in  which  her  parents,  who  were  Irish  without  a 
settlement,  resided,  can  be  removed  to  Ireland  under 
the  statute  now  in  question.  And  as  we  have  bad 
no  instance  broaght  to  our  notice  of  mxAi  a  removal 
having  been  made,  and  having  heem  unable  to  dis- 
cover any  such  case,  we  consider  that  tills  order  of 
removal  ought  to  be  reversed  as  illegal,  and  that  tbe 
respondents  should,  according  to  the  7th  sectim  of 
the  26  £  27  Vict.  &  89,  pay  the  expenses  at  the  pre- 
liminary inquiry  and  appeal,  and  also  those  of  mtuo- 
taining  the  persons  removed,  and  of  conveying  them 
back  to  Llreipool. 

Attorneys  for  the  mpondoitsy  Moa^Um  and 
Mondctan,  Gray's-inn. 

Attorneys  for  tiie  a^dUnte,  Solidlen  to  liit  IriA 
Poor  Law  Board. 


UuMdaijlt  Jan.  17. 

Ex  parte  H.  M.  Tbshchxkd. 

Artieted  deHb— Farmer  aaviet  mda-  Kgtind  mtidet'- 
— /Vssi  talidu — Ooa^ratattm  offprmtr  atniet, 

Whtrt  aa  articled  clerk  served  two  years  imdhr  iu 
article*,  axd  (Am  cetutd  to  terve  any  bnu/er,  aiid  ti* 
arlidet  mind,  and  he  tke»  dnirvi  to  safer  tsto 
artiatM,  and  ahtmn  the  previoKa  coimat  of 
the  cottrt  to  tuck  tteo  year^  urvics  being  coofjutn 
in  tAs  period  of  sermce  ladar  nieh  new  artidti: 
the  court  refimd  such  eotuettt,  Uamnq  it  o^en,  AMeswv 
to  the  appacant  to  apply  to  have  tueh  period  coagmtei 
when  he  shaS  have  served  a  eu^ieiU  time  wider  aask 
new  articUe, 

This  was  an  application  on  the  bdialf  of  a  Mr. 
Henry  Montagu  Trenchard  ^that  he  may  now  be  at 
liberty  to  complete  service  as  an  articled  clerk  under 
articles  dated  the  22nd  Oct.  186^  without  paying 
any  further  stamp  duty,  and  that  the  time  doling 
which  he  did  nrre  under  the  sud  articles  may  be 
allowed  in  computing  the  period  of  five  years,  and 
that  he  may  be  exempted  from  passing  an;r  inter* 
mediate  examlpattOB,  be  having  been  originiUr 
articled  befon  the  Act  28  A  24  Vict.  c.  t27»  and  the 
regulations  made  thereunder  came  into  operatioOi 
and  that  production  of  the  original  articles  maj  be 
dispensed  with,  the  same  being  lost. 

The  affidavit  upon  which  iIk  mle  was  moved  was 
as  follows,  made  by  Henry  Charles  Trenchant 
attorney  and  solicitor  at  Taunton,  whi^  stated, 

1.  My  won,  HeniT  XOntMn  Tiwchard,  wm  on  the  Hnd 
OobUSfi,  then  beUig  elchiMB  jaexm of  Mge,  bj  artlclMOf 
cl^tSUp  of  tlisi  date  arnded  to  me  for  a  tarn  of  fire 

to  lesm  uw  profession  of  so  attorney  sod  solicitor. 

2.  ThatttM  stum  duty  ot  80L  was  dnlf  iiaid  for  thssifd 
artiolesirf  daAebu,a>iatlw  staaip  dn^  uapOMd  thanoo, 
and  the  same  werelQad  on  tho  22nd  Deo.  ISSe. 

3.  That  the  said  artkdes  of  elwfeahip  have  been  breed* 
dent  mislaid  and  loet;  thatdlHgent  aeuA  has  besa  aada 
tor  the  same,  and  that  no  traea  or  eopT  of  thnn  oaa  be  Kwai. 

4.  That  the  said  Ho  *  "  '  "  '  ' 
falthfoUr  for  the  term  i 


4.  That  the  said  Henry  Koataga  Tnnelwrd  aMvadas 
JthfoUr  for  the  term  ot  two  jears  and  oightoen  daja.  mas 
the23nd  Atiff.  1856  to  the  9th  Nov.  USB,  and  then  f 
oatot  health  ud  anable  to  follow  hla  tntanded  mi 


That  he  wasplaoedimdartheeaMot  aavMBl] 
who  nrged  his  secUag  aonie  other  ooonpatiOB  vUA  ^ 
lead  him  Into  mora  >Ctlre  Ule. 

5.  That  aooordliii^,  bat  with  (leat  rafrrat,  aa  ba  wm 
beooming  ot  great  asaistaiioe  to  me,  and  with  the  aMmal 
of  the  Hid  medkml  adHBers,  I  obtalMd  a  commiiioa  for 
him  In  the  anor  on  the  9rd  Jnne  Iffie.    , 

«.  ThatbeisnowaoaBtaiafa  theftlatBegimertO^s 
Own  Light  Intestrv)  i^athe  ham  Mrved  hla  wbotoiacrin 
ia  tl»t  legfansnt^vlnv  dnring  saeh  sHvtee  SH**a  Ofa 
TflOM  and  BorasBoatte  in  India.   ii 

7.  That  Ma  hssMh  Isnew  eeaylsWiii  i  islslill*  iil.  saa  I 
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-am  dfltfiODfl  of  luring  Um  uaia  In  luj  ofBoe,  kad  he  is 
wUlioC  and  ready  to  noome  Us  origlril  prowwlon,  uid 
uUst  mo  tfaerein. 

8.  TluA  for  this  purpoM  lis  !■  dflainnui,  of  uid  from  tiie 
date  of  his  selling  <iat  of  the  umr,  to  oomnleta  Us  ssrvioe 
-ondM-bis  Brticlea  of  clorkahip  of  the  2!ad  Oct.  185^  if  lie 
may  be  permitted  to  do  so. 

9.  Th&t  wlule  he  wm  in  mj  office  he  showed  Krest  apti- 
teds  for  busiawsi  sad  that  in  hisnctesnt  he  has,  at 
different  ttraes,  fllM  difieraat  aoting  appointments  (snob 
-as  acting  adjutant  at  home),  and  that  ha  would,  in  m;  Jadg- 
nmt,  renme  the  stodj  of  bis  proteeslcm  with  aptitade  and 
iiiiiWMhiiiss 

10.  That  it  would  be  of  the  ntmoat  ii^<nTlaaoe  botit  for 
him  and  me  that  ho  should  be  enabled  to  get  admitted  at 
4m  earliest  possible  period,  and  for  Itet  purpose  that  he 
Mr  be  penuUed  to  return  into  my  oOae  ukdav  Ms  origteal 
araelM,  and  that  th«  terra  of  twojMnasd  lifhtBSBi  oay* 
sdMady  oompleled,  may  be  reckoned  as  part  of  tha  original 
flreTsan. 

By  Beet.  3  of  the  6  &  7  Vict.  c.  73,  it  ia  enacted— 

Tlhat  except  as  hereinafter  mentioned  no  person  shall 
{torn  and  after  the  passiog  of  this  Act  be  capable  of 
Mag  admitted  and  enrtriled  as  an  attomer  or  aoUdtor, 
nnloaa  wadx  psraon  ahall  have  been  boond  by  oontraet 
In  writin;  serve  as  clerk  for  and  daring  the  term  of  five 
jears  to  a  practising  attorney  or  solicitor  in  England  or 
wales,  and  shall  hare  duly  served  under  moh  ooatract  for 
■Bd  daring  the  raid  tens  of  Are  jmn,  and  also  unless  eneb 
peraoa  shall  after  the  «q)inttoa  of  the  said  tsna  of  five 
Tears  hare  been  examined,  and  swora  In  thflinaBner  herein- 
■atter  dirootod,  kc. 

By  sect.  13  it  is  enacted — 

That  if  any  attome?  or  aoUcitcnr  to  oa:  with  whom  any 
wmh  person  shall  be  so  boond  b&bH  happen  to  die  before 
"the  expiration  of  the  term  for  which  such  person  rtiaO  be 
•o  bovud,  or  shall  disoontdnaa  or  leara  oH  piaotioe  as  an 
Attorney  or  solicitor,  or  if  such  oontraet  shall  by  mutual 
oonient  of  the  parties  be  cancelled,  or  in  case  such  clerk 
■ball  be  legally  discharged  before  the  ex^sation  of'  such 
term  by  any  role  or  order  of  the  court  whorein  snch  attor- 
ney  or  solicitor  shall  bare  been  admitted,  such  clerk  shall 
ana  may  in  any  of  tiie  said  caaes  be  bound  by  another  con- 
"tnat,  or  other  contracts,  in  writing  to  serve  as  clerk  to  any 
other  practising  attorney  or  aolioitar,  or  attMrn^ra  or  solici- 
tors, duriuf  the  residue  of  the  stdd  tern ;  and  serrioe  under 
mdi  second  w  other  contract  in  manner  hereinbefore  men- 
tiovsd  shall  bo  deemed  and  taken  to  be  good  and  effectual, 
proTided  that  an  affidavit  be  duly  made  and  filed  of  the  aace- 
catdon  of  snch  eeoond  or  other  contract  or  oontracts  within 
12m  time  and  in  the  manner  hereinbefore  directed,  and  sub- 
-jset  to  the  like  rerolatlons  with  respect  to  the  original 
«cmtne(  and  afidarit  ut  the  ezscntion  thersof . 

Zapes,  Q,  C.  now  moved  accordingly.  Ttie  court 
lisi  pow«r  to  comply  with  tUi  genttemtn'a  request, 
for  lie  Is  only  desiroiis  of  not  losing  tiie  Iwn^t  of 
tbe  time  he  has  already  served.  If  his  original 
ulaclee  hsd  not  expired  he  might  clearly,  under  the 
ISth  flection,  have  been  permitted  to  enter  into 
fresh  articles  and  have  had  the  benefit  of  his 
former  services.  [Loso,  J.— la  Ez  parte  KedtHe, 
4  Best  it  8tn.  998i  which  was  a  tot  siinilar  ci^ 
tins  court  refused  the  application!]  That  ease 
ironld  hardly  be  followed  in  the  present  instance. 
Tlie  eqidty  of  the  case  is  clearly  with  the  applicant. 
£Ld8H,  J.— In  Ex  parU  KeddU  it  vrafl  held  that 
-where  the  time  of  the  articles  of  clerkship  had 
expired,  and  tbe  service  under  tbem  had  not  been 
completed,  tbe  court  would  refuse  an  application  for 
hare  to  enter  into  fresh  arUdes,  and  to  serve  under 
them  to  complete  theservioe  under  the  original  arti- 
des,  snd  so  oremiliog  the  previous  case  of  Ex  partt 
Smith,  1  £.  &  E.  928.  Cockbubk,  C.  J.— Tou  desire 
to  enter  into  fresh  articles  and  to  have  the  benefit 
of  the  service  under  tbe  old  articles.  There  is  nothing 
to  prerent  your  entering  Into  fresh  artides^  but  as 
you  must  come  to  tiie  court  again  beA»e  you  are  ad- 
mitted, we  cannot  bind  onrselvea  hy  antidpation ; 
it  will  hereafter  be  the  proper  time  to  tue  tbe 
former  service  into  consideration.!  I  submit,  if  tbe 
court  has  power  to  permit  tbe  lormer  service  to 
eount  hereafter,  it  can  permit  it  now ;  and  it  is 
oertahdly  more  desimUe  that  this  gentleman  should 
know  at  once  what  time  be  has  to  swre  than  to  b« 
left  in  uncertainty,  especially  as  it  may  determine 
Us  future  amduct  wiUi  reference  to  swUng  cot  of 
the  army.  If  the  court  were  now  to  say  that  the 
fotmer  serrioe  dull  ba  conndecedi  that  vill  be 


cap, 

binding  hereafter.  [Cockbukh,  C.  J.— We  cvtaialy 
cannot  say  that  the  old  service  ahall  be  taken  into 
account  Tou  will  have  to  come  to  the  court  agi^, 
and  then  will  be  tbe  pn^>»  time  for  audt  eoa- 
uderation.  I  cannot  distinguish  this  case  from 
Ex  parte  Kiddle.  LrsH,  J.— You  are  asking  us  to 
decide  now  that  he  has  properly  served  for  the  two 
^ars ;  we  cannot  do  that,  for  that  is  a  proper  subject 
for  tin  consideration  of  the  examiners.] 

CocKBoax,  0.  J.— We  are  sorry  we  oannot  aatiat 
this  gentleman,  especially  as  I  know  him  to  be  the 
son  of  a  gentleman  in  practice  on  the  Western  Cir- 
cuit of  great  respectability  ;  but  we  must  see  Uiat 
there  has  been  such  a  sn-vice  as  the  Act  requires, 
and  this  we  cannot  do  by  anticipation.  I  agree 
that  it  is  to  some  extent  a  hardship  upon  this  gentle- 
man to  give  ni»  his  present  pfofeesion  upon  um  on- 
certainty  of  being  permitted  to  avail  himself  (tf  bis 
former  articles,  but  we  most  1>e  guided  by  what  we 
deem  to  be  tbe  law  upon  tbe  pfunt. 

AfpSeatUM  refuted. 


OOUBT  OF  OOKMON  PLSAS. 

Beported  br  K  W.  HcXsLi.tit,  and  H.  H.  Hocsno, 
Ssqrs.,  Banlstsn-M'Uw. 

.  JMiy>  ^09, 16,  18e». 

HOOFBB  v.  BlUBSULL. 

Dq)arture  in  pUadina — Oomp(mlion-deed—Svrei\t»~ 
B.  A.  IMl.  «.  192. 

la  an  action  igr  draioer  againMt  acceptor  of  a  biS  of 
exehtaget  the  d^eiidaia  pleadid  a  eoiig)o§itiom-deed 
exeatled  in/  him  t^ore  the  biU  wa$  due.  Tke  deed 
contaiMd  a  elavse  reserving  the  rights  0/  creditort 
against  sureties.  In  the  decfataiion  the  bUl  was  elaitd 
to  be  payable  to  the  plaintiff,  without  tvggesting  that 
it  was  a  negotiahk  instrument.  The  repUction  alleged 
that  tA«  said  bid  was  paifoble  not  to  the  plaintiff  imjff 
but  to  the  j^ialiff  or  order,  that  plaintiff  had  in- 
dorrnd  fhe  bill,  that  the  holdere  of  thebiStat  the  tiais 
of  the  making  and  regittratum  ^  the  deed,  presented 
the  bill  for  paymtat,  and  it  was  dishonoured  &v  the 
defendant.  The  plaintiff  never  assented  to  the  deedf 
and  was  compiled  to  pay  the  amount  of  the  bill  to 
the  holders,  upon  u>huA  he  became  the  holder.  The 
replication  concluded  that  "  the  plaintiff,  except  as  m 
the  replication  mentioned,  was  not  a  creditor  of  the 
^fendant  in  re^pecf  of  his  daint  oa  the  said  bill: 

Beld,  on  demurrer  to  this  r^nstian,  that  there  was  no 
departurt  fivm  the  dedaeation,  bnt  that  the  replieatioM 
was  bad,  beemm  thepkmUiff  waea  creditor  toithim  the 
192iNf  section  ^  thsB.A.  1861,  and  was  barred^ 
thedssd. 

This  was  a  demurrer  to  a  replication. 

Tbe  dedtratkn  conristed  of  common  counts,  and 
also  a  count  upon  a  bill  of  exchange  by  drawer 
against  acceptor  as  follows :  "  For  that  the  plaintiff, 
on  the  7th  Feb.  1868,  by  his  bill  of  exchange  now 
overdue,  directed  to  the  defendant,  required  the 
defendant  to  pay  to  the  ^ntiff  2il4s.  3d^  two 
months  after  date^  and  the  defendant  accepted  the 
said  bill,  but  did  not  pay  the  some." 

The  pleas,  which  applied  to  tbe  whole  declaration, 
were: — 

1.  £xc^t  as  to  &l.  lOs.  that  after  the  accruing  of 
the  plsintifTs  cliUm,  and  after  the  Iltii  Oct  1661. 
the  drfendant  waa  indebted  to  divers  personsL  and 
hereupon  a  deed,  bearing  date  the  26tb  March  1868 
was  made  and  entered  into  in  the  words  and  figniee 
following,  that  is  to  say : 

This  indentors^  made  the  SBth  Maroh  18S8,  betwasn  tlM 
creditors  ot  one  Maishall  [the  defendant),  of,  fcc,  and 
henteallar«altod*«^<n«ditora,-ott)M  one  Hurt, 


Hooran  «.  Hasbhali- 
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sidention  of  Ui«  ooTenuit  of  the  aoid  h«celiuft«r 
contained,  the  oraditora  of  Uw  wid  HwAi]!  do  berebr 
reiMM  Mid  for  ever  mbiolntelT  diMba^  the  nid  Hanihul 
from  all  aottona,  anlti,  debu,  lasu  of  money,  Mconnts, 
TeAoninff,  oontncte,  Mwmanta,  promiaM,  bUla,  notea, 
JndgmaBta,  claims,  and  Aim^nAa  whu^  thej  the  ctMitora, 
or  mj  or  either  m  then,  now  have,  or  at  any  time  had, 
•faliut  the  «dd  Uanhall.  Frorided  alvrays,  and  it  li 
urebr  agreed  and  declared,  that  notUntr  herein  oontained 
•hall  in  maj  wiae  prejudice  or  aUbct  anj  lien,  or  other 
Mcnritr,  held  anr  oredltor  who  woold  sot  hare  been  pre- 
indioedor  affected  by  prooeedlnn  in  bankrnptcT,  if  the  laid 
had  been  dolj  adjudicated  a  bankrupt ;  and  that 
no  creditor  ahaU,  by  or  m  oonseqaenoe  of  these  preeente,  be 
l/niaiiMd  or  aracted  a«  to  hie  ivht  or  reoMdjr  agunat  any 
panon  or  peraone,  other  than  the  aald  Haahall,  whoae  namea 
BhaQappear  on  any  bond,  UU  of  exchange  grnanuitee,  or  other 
doomaent,  held  1^  awdi  creditor.  And  the  aaid 
In  oosrideratiOB  of  the  afonaaid  reieaee,  doth  hereby  for 
Utneeir,  hia  exeoatora  and  adminlstratora,  oorenant  with 
the  creoitora,  aererally  and  reapectlTelj,  and  their  aereral 
and  reapeotfre  ezeontOTi  and  admlnlatratora,  that  the  aaid 
Ibmball.  hia  execntora  or  adndnlatratora,  wUl  or  ahall  pnj 
to  the  creditor!,  aarerally  and  rwpeotiTOly,  their  Mreriil 
and  reapectire  execntora  or  admlnlitratora,  a  oompoattion 
of  Si.  in  the  ponnd  aterllnr  upon  the  HTeral  debta  now 
owing  from  the  aaid  MarahJl  to  the  creditor*,  within  two 
montna  from  the  reeiatrBtion  of  this  deed.  In  wttneaa 
whereof,  the  aaid  partlea  to  theae  preaenta  have  herenoto 
■ettbev  hand*  and  aakl^  the  day  ud  year  flrgt  abore 
written. 

The  defendant  then  aTcrred  perfonnaoce  ot  all 
the  Btitatrnry  rcquiremeati ;  and  that  at  the  time  of 
the  execution  of  the  laid  deed  the  plaintiff  waa  a 
creditor  of  the  defendant  in  respect  of  the  claim 
herein  pleaded  to  within  the  meatdng  of  the 
Bankmpt^y  Act  1861 :  and  that  the  pbdotif!  waa 
hound  by  the  deed  as  if  he  had  been  a  parly  thefeto, 
and  had  duly  executed  the  aama, 

2.  Aa  to  6il  lOfc,  the  amoont  U  the  oompoaitiMi 
doe  to  the  ^alniiiE  under  the  deed*  payment  into 
court 

There  waa  a  replication  aa  foUowa  to  the  defen- 
dant'a  flrat  plea,  ao  far  oa  it  related  to  the  bill  of  ex- 
chinge  in  the  declaration  mentioned "  That  the 
aaid  Dill  vat  payable  not  to  theplaiatiff  only,  bat  to 
the  plaintiff  or  order,  and  that  before  the  maJcing  of 
the  ttid  deed,  and  before  the  said  rej^stratioa 
thereof,  he,  the  plaintiff,  endorsed  the  aud  bill  for 
Ttlue  to  Herring,  Dewlck,  and  Hardy,  who,  at  the 
time  of  the  m^ng  and  resiatration  of  the  said 
deed,  were  the  holders  theretn  in  their  own  right  and 
for  nine  ;  that  the  aaid  Mil  waa  duly  preaented  for 
payment  while  the  said  Herring,  Dewfoc,  and  Hardy 
were  the  holders  thereof,  and  waa  dishonoured  by  the 
defendant,  of  all  which  the  plaintiff  bad  due  notice ; 
that  the  plaintitC  never  ataented  to  or  executed  the 
a^d  deed  ;  that  after  the  registration  of  the  said 
deed,  and  before  anit,  the  plaintiff  waa  com[»eUed  to 
pay,  and  did  pay,  to  the  aaid  Herring,  Dewick,  and 
Hardy,  die  amount  of  the  said  bill,  la  disdiarge  vt 
his  liability,  as  drawer  thereof,  whereupon  the  aaid 
bill  waa  returned  to  the  plaintiff,  and  he  became, 
and  was,  and  until  and  at  the  commencement  of  the 
action  continued  to  be,  and  still  waa,  the  owner  of 
the  aaid  bill ;  and  that  the  plaintiff,  exoqtt  as  in  the 
replication  mentioned,  was  not  a  creditor  of  the 
defendant  In  respect  of  hia  olaim  on  tiie  aidd  hill.' 
This  was  the  replication  demurred  to. 

Barnard  argued  for  thd  defendant  in  support  of 
the  demurrer :  First,  the  allegation  in  the  replication 
is  a  departure  from  that  in  the  declaration ;  the 
replication  states  that  the  bill  sued  upon  was  a 
negotiable  instrument,  whilst  the  declaration  arers 
only  that  it  was  payable  to  the  plaintiff,  without 
anr  anggestion  of  its  being  also  payable  to  bis 
order.  Secondly,  although  at  the  time  the  deed  was 
made,  the  bill  had  not  become  due,  yet  the  plaintiff 
was  then  a  creditor  of  the  defendant  in  respect  of 
the  bill,  within  the  meaaing  of  that  word  aa  laid 
down  by  the  Ezchequn  Chamber  in  Wood  v.  Ik 
Matto*,  h.^.  I  Ex.  91;  10  L.  T.  Bep.  K.  8. 142. 
TS%  "^"-i?'  L.  Rap.  8  Ch.  Ap^  282 : 

.UX.  T.  Itep.  N.  a  169,  whioh  mS/  at  lint  i^pea^ 


to  be  agalnat  this  coDtmtion,  reallj  only  decides 
that  tiw  assent  by  an  indorser,  who  ia  not  at  the 
time  the  holder  «  a  bDl,  ia  Inuperatire,  alflioai^ 
be  may  become  the  holder  aftw  the  leglitntlmial 

the  deed. 

Baymcmd,  contra.— Firat,  there  is  in  the  deed  an 
express  leaervation  of  the  rights  of  creditors  against 
BuretieB,  and  this  implies  at  common  law,  and  it 
appears  from  SoBg  r.  Forbea,  2  B.  &  B.  38,  and  other 
cases,  that  the  rigfata  of  the  sureties  against  the  piui- 
cipal  debtor  are  also  reserred.  The  Bankruptcy  Ada 
do  not  affect  the  interpretation  of  the  deed  on  this 
point,  and  the  deed  does  not  release  the  plaintiff's 
cl^m  aminst  the  deftadant  In  respect  ot  the  ddit 
which  he  liaa  ptdd  as  hia  surety.  It  would  he 
unreasonable  If  the  debtor  and  creditors  had  the 
power  to  alter  the  liability  of  the  sureties  without 
their  consent.  Secondly,  the  plaintiff  was  not  a 
creditor  of  the  defendant  at  the  time  the  deed  wu 
made.  [Wiuss,  J.— Would  he  not  come  within 
the  pnmaion  for  proof  b^  aareties  oontaiaed  io  the 
178rd  seetioa  of  tboAot  (tf  1849?]  TbMt  relatss 
only  to  a  bankruptcy,  and  oonid  not  ap^j  to  a  deed 
with  such  a  condition  as  this  concerning  sureties. 
The  plaintiff,  unless  he  paid,  could  nerer  become  a 
creditor,  and  at  the  time  of  the  execution  of  the 
deed  he  had  no  claim  as  a  creditor  noder  the  ISSad 
sectiou: 

Sx  parte  Petrie,  L.  Bw.  8  C9i.  Apn.  838 ;  ULT. 
^N.S.  169. 

Barnard  was  not  heard  in  reply. 

BOTiLL,  C.J.— The  flrat  point  argued  by  Ur. 
Barnard  for  the  defendant  was  that  the  re|dicatioa 
waa  a  departure  from  the  declaration.  I  think, 
however,  that  it  is  not,  hut  that  it  merdy  fortifies 
the  declaration.  The  plaintiff  cUtlmed  as  holder  ot 
tiie  bill,  and  the  replication  sUtes  how  he  became 
ao.  The  only  other  question  is  whether  the  plaintiff's 
rights  are  excepted  from  thoee  released  by  the  com- 
position deed.  It  is  true  that  the  rule  of  law  is  that 
the  release  of  a  principal  ia  a  release  of  the  surety, 
and  that  if  the  ^ncipal  agrees,  as  he  may  do,  that 
the  right  of  the  creditor  against  the  surety  «h»ll 
continue,  the  surety  is  entitled  to  reoorer  against 
him  anything  that  he  Is  compelled  to  My.  This 
deed,  however,  if  binding  on  the  piaintin  at  all,  is 
BO  by  statute,  and  the  question  ia  therefore  what  is 
the  effect  of  the  Bankruptcy  Acts?  Under  the 
gentfal  law  iA  bankruptcy  there  ia  no  doubt  that 
the  subsequent  parties  to  a  bill  would  remua 
bound,  notwithstanding  the  discharge  <tf  tha 
acceptor,  and  eompositioa-deeds  are  intended  to 
have  very  much  the  same  effect  as  hankrupb?. 
And  the  special  proviition  in  this  deed,  resnriDg  the 
rights  of  creditors  a^nst  sureties,  seems  deugned 
to  put  all  parties  in  the  same  position  as  th^ 
would  have  been  under  a  bankruptcy.  Iliere  is  no 
doubt  much  difllcnity  in  placing  a  ctmatmetioD  en 
the  exact  terms  of  the  Bankruptcy  Acts ;  and  In  the 
case  of  Ex  parte  Petrie,  it  was  certainly  held  that 
persons  in  the  position  of  the  plaintiff  ought  not  to 
be  taken  into  account  in  reckoning  the  amount  of 
the  assents  to  a  composition-deed ;  that  deciuon 
turned  mainly  on  the  words  of  tlie  SOOth  seetioa  of 
the  Bankruptcy  Act  1861,  and  seems  to  lean 
untouched  tiie  queation  whether  the  plaintiff  ii 
bound  by  such  a  deed  under  the  193nd  section.  But 
hiking  at  the  case  of  Wood  v.  Be  Mattoa,  it  seems 
to  me  that  the  plaintiff's  claim  is  barred  by  sect. 
192,  though  he  paid  the  amount  of  the  bill  after  the 
re^tration  of  the  deed,  and  such  deed  owtaioed  a 
reservatlMi  ttf  rights  against  sureties. 

iWiLLBs,  J.— I  am  of  the  same  ofunioo.  lAs 
plaintiff  sues  on  the  bill,  and  ao  far  as  the  RpU^^ 
goes,  lie  does  not  rely  on  the/iSDiu^  brmo^ 
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in  this  he  is  right,  for  there  would  be  a  clear  anawer 
to  a  claim  on  that  gronnd,  in  that  as  the  defendant 
was  not  liable  to  the  holder,  there  would  not  hare 
been  a  payment  on  request.  Now  on  the  bill  ^e 
plainUff  was  primarily  liable,  and  the  plaintifiF,  if 
he  paid  in  default  of  the  defendant,  on  payment 
might  hare  sued  the  defendant,  and  on  the  bill 
getting  into  the  hands  of  third  parties,  if  the  holder, 
who  had  the  sole  control  orer  It,  ilmidy  released, 
then  the  defendant  would  be  discharged  and  the 
defendant  also ;  bat  if  he  reserred  the  rights  against 
sureties,  then  according  to  Soll^  v.  Forbes  such  release 
would  be  a  covenant  not  to  sue,  aad  would  not  pre- 
vent the  holder  bringing  an  action  against  the 
plaintiff,  the  drawer,  who,  if  he  paid,  could  then  go 
against  the  defendant,  the  aoieptor  and  original 
debtor.  This  would  be  the  result  under  the  common 
law,  and  therefore  the  defendant  must  resort  to 
sutute.  The  statute  is  no  doubt  applicable  to 
discbarge  the  plaintiff,  if  he  is  to  be  considered 
a  creditor ;  and  the  c[uestion  is  whether  the  woid 
includes  not  only  those  who  at  the  timeof  the  regis- 
tration of  the  deed  bare  a^dnst  the  compound- 
ing debtor  a  debt  in  prcuaili,  but  also  includes 
persons  who  might  on  a  future  contingency  become 
BO,  I.  whether  the  *ord  also  extends  to  persons 
who  are  in  a  position  which  may  result  in  a  subse- 
quent debt  against  him ;  and  if  it  includes  the  latter 
the  plaintiff  is  bound  by  the  deed,  which  tmerates 
as  a  release  bjr  him.   Xow  the  case  of  Wood  t. 

Maitos  decided  that  the  word  "creditor"  in 
24  &  25  Vict.  c.  134,  s.  192,  is  used  in  the  sense  of 
a  person  having  a  claim  provable  in  bankruptcy,  and 
decided,  therefore,  that  the  having  a  contingent 
debt  BO  provable  constituted  such  a  man  a  creditor 
for  a  composition-deed;  and,  indeed,  that  inch  a 
deed  applied  not  only  to  a  contingent  debt  so  prov- 
able, but  also  to  claims  provable  under  sect.  173  of 
12  &  13  Vict  c.  106.  I  am,  therefore,  of  opinion  that 
the  deed  which  has  been  pleaded  is  an  answer  to 
the  plaintiff's  claim,  and  our  judgment  must  be  for 
the  defendant. 

EsAmo,  J.— I  am  of  the  same  opinion.  At  tbe 
time  the  deed  was  made,  the  plaintiff  had  indorsed 
away  the  bill,  and  was  then  a  wty  only  contin- 
gently liable;  but  the  case  of  Wood  v.  De  Mnlloa 
decides  that  as  he  could  prove  in  bankruptcy,  he  is 
bound  by  the  deed.  Mr.  lUymond  says  that  by  the 
wfffda  of  the  deed,  the  effect  of  the  statute  is  got 
rid  of,  but  the  wcrdfi  do  not  affect  Uie  statute  which 
■PPUes,  and,  therefore,  the  defendant  Is  entitled  to 
onrjndgment. 

.  Brbtt,  J.— The  question  of  d^wrture  was  but 
faintly  pressed  on  behalf  of  the  defendant,  and 
requires  little  notice.  As  to  the  other  question,  Mr. 
Baymond  says  that  the  replication  discloses  facts 
which,  if  stated  in  the  declaration,  would  show  that 
tbe  deed  reserred  to  the  plaintiff  a  right  to  sue; 
mod  he  says  that  such  right  is  reserved  ou  tbe  ground 
that  tbe  defendant,  without  the  plidntiff*s  ooDsent, 
reserved  to  the  holder  of  the  bill  Uie  right  to  soe  the 
plaintiff,  and,  therefore,  it  to  be  Uken  to  have 
reserved  a  right  to  the  plaintiff  to  sue  the  defendant. 
This  contention  is  ingenious  but  is  not  sound, 
because,  according  to  the  statute  as  interpreted  by 
the  case  of  Wood  v.  Da  Motto*,  the  ^ntiff  was  a 
cieditor  of  the  defendant,  and  his  chum,  by  the 
tarmi  of  tbe  deed  and  ftmse  of  the  statute,  was 
xeleased. 

Jtttfyment  for  defendant. 
Attonugr  for  plaintil^  J.  Crmeiu 
Attwn^B  for  defendant  PhiSipt  and  WiUieonAe. 


OOTTBT  07  EZOHEQirGB. 
B«I>ort«d  bj  H.  LneH  and  B.  Lumlst.  Eaqra.,  Buriatais- 

Sotvrdag,  Nov.  18,  1669. 

Mam  V.  Haruobd  xvd  AKOinsa. 

Coetr — Taxation — Remew  of— Commission  to  examine 
witnestet  abroad— Legal  adnce-Letter  of  instruc- 
tion to  commiasionera. 

A.  eommissioH  was  obtained  ba  defendants  to  taamine 
witnesaes  abroad.  The  commta$ioiurt  toere  empowered 
bj/  tbe  eoBimatioH  to  put  qiuetione  mod  voce  in  addition 
to  the  wriUen  interngatoriet  to  be  administered: 

Bddf  ^ai  the  cosU  of  a  Utter  of  instruction  sent  to 
each  of  the  commissioners  ly  the  plaintiff's  attomeye 
stating  the  nature  of  tiie  case  and  the  points  in  du- 
pute  ought  to  be  alhwed  to  the  plaintiff  as  costs  ia  ihe 
cause,  he  having  stAseqaentfy  obtained  ^a^ment. 

This  was  an  application  for  a  review  of  taxation. 
The  defendant  had  obtained  an  order  for  a  com- 
inissiou  to  examine  witnesses  in  India.  The  com- 
mission empowered  tbe  commissioners  to  put  vivd 
voce  questions  to  the  witnesses  in  addition  to  the 
written  fnterrogatoriei  to  be  administered.  In  order 
to  assist  tbe  commissioners  in  the  discbarge  of  Uieir 
duties,  the  plafnUff's  attorneys  sent  them  each  a 
letter  of  instructions,  stating  the  nature  of  the  case 
and  the  points  in  dispute  between  the  parties  to 
which  the  evidence  should  be  directed.  On  the 
return  of  Uie  commission  tbe  defendants  withdrew 
their  pleas,  and  Jndgment  was  slned  by  plain- 
tiff fd?  an  agreed  sum  in  respect  of  the  claim  in  the 
action,  and  costs.  Un  taxation  the  master  refused 
to  allow  the  plaintiff  the  costs  of  the  letters  of  hi- 
stmotion. 

Lord  Bbawed  cause  [against  the  ^rule  for  review  of 
taxation. 

Bersch^l  supported  it. 

The  Court  (CeAiniBLi.,  Piaorr,  and  Cleasby, 
BB.),  expressed  a  desire  to  see  the  letters  of  instruc- 
tion before  deciding  whether  it  was  proper  or  not  to 
allow  the  costs  of  them,  and  the  court  not  being 
prepared  to  deliver  their  decision  on  the  last  day  m 
term,  the  parties,  to  avoid  postponement  of  the 
matter,  consented  to  be  bound  by  an  intimation  of 
the  opinion  of  the  judges,  without  waiting  for  a  for- 
mal judgment  till  the  next  term.  It  was  subse- 
quently intimated  to  them  that  the  court  were  of 
opinion  that  the  costs  of  the  letters  of  instruction 
ought  to  be  allowed. 

Plaintiff's  attorneys,  Chester  and  Urquhart. 

Defendants*  attOToeys,  £^  and  Hoiman. 


SZOHEQUEB  OHAMBEB. 

Beported     J.  Sbobtt,  Eaqr.,  Bftmators-at-La.v. 

KRROR  FKOM  TUB  QL'BBR's  BBMCH. 

Monday,  Nov.  29,  1869. 
(Before  Kbllt,  C.  B.,  Willbs  and  Kbatino,  JJ., 

CUAHXBLL,  PlGOIT,  BUd  CLEASBr,  BB.) 
H0DDABT  V.  RlGBY. 

7)v^ss— Bight  of  tray. 

'I'o  a  declaration  for  breaking  and  entering  the 
plaintiff's  close  {which  was  set  out  by  abuttab)  and 
breaking  the  plaintiff^s  gates,  hedges,  and  feneee 
standing  thereon,  and  destroying  the  grass  growing 
thereon,  the  defendant  pleaded  the  existence  of  a 
common  and  public  Jootway  over  the  plaintiff's  close, 
and  justified  the  pulhng  down'  am  destr^ng  the 
oMntiff''s  gaits,  hedges,  and  fences  at  obstructing  the 
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Maid  ripht  of  wajf  and  preventing  (A«  eonmnient  use 
^unoj.  To  this  plea  the  plaintiff  relied  by  joining 
isMue  in  the  statutory  form.  At  the  trial  the  plaintijff 
admitted  the  fxistence  of  the  right  oj  way,  but  tendered 
evieknce  to  shovs  that  there  were  no  gaten,  hedges,  or 
fences  across  the  admitted  footway,  but  thtU  there  were 
avch  gates,  ^c,  on  another  portion  of  his  land  hy 
wkick  the  dtfKKdant  patted,  and  that  tkty  had  b«ea 
puUed  down  by  the  defendant.  TAit  evidence  havittg 
been  rejected,  and  a  verdict  directed  to  be  entered  for 
the  defendant : 

Seld  (affirming  the  judgment  of  the  Queen's  Bench),  that 
the  evidence  was  rightly  njected,  and  that  to  render  it 
admissible  the  plaintiff  shauid  lutvt  new  assigned. 

This  ma  an  appeal  by  tfae  plaintiff  under  the 
prOTiaions  of  the  Common  Lfiw  Procedure  Act 
1854,  against  the  decision 'of  the  Court  of  Queen's 
Bench  given  on  the  6th  Not.  1868,  in  refusing  to 
grant  a  rale  to  show  csnae  why  the  verdict  found 
for  the  defendant  in  this  catue  thould  not  be  aet 
aside,  and  a  new  trial  had  between  the  partiea  upon 
the  ground  of  misdirection. 

Declaration.  For  ^t  the  defendant  broke  and 
entered  certain  land  of  the  plaintiff,  ciQled  the  Moor 
Croft,  otherwise  the  Maiden  Croft,  situate  at 
^bbleton,  in  the  conot;  of  Lancaster,  abutting  on 
the  northerly  side  thereof,  in  part  upon  the  land  of 
Bichard  Holden ;  and  on  the  eaaterly  side  thereof 
in  part  upon  land  of  Sir  Thomas  George  Heaketh, 
Bart. ;  and  in  other  porta  upon  land  used  as  a  public 
cemetery,  by  and  belonging  to  the  Burial  Board  of 
the  borough  of  Preston,  and  broke  open,  damaged, 
broke  to  pieces,  and  destroyed  the  plaintiff's  gates, 
hedges,  and  fences  standing  and  being  upon  the  said 
land  of  the  plaintiff,  with  hia  feet  trod  down, 
damaged,  and  destroyed  the  gnus  and  other  fa^bage 
there  growing,  and  thereby  interfered  with  the 
plahitiS  in  the  enjoyment  of  his  said  land,  and 
prevented  him  having  the  use  and  benefit  thereof, 
and  of  the  said  hedges  and  fences  in  so  ample  a 
manner  as  he  would  otherwise  have  done. 

Pleaa :  1.  Not  guUtj.  2.  That  at  the  time  of  the 
■U^^  trespass  there  was,  and  of  right  ought  to 
bave  been,  a  common  and  public  footpath  over  the 
•aid  land  of  the  plaintiff  for  all  persons  to  go  and 
return  on  foot  at  all  dmes  of  the  year,  at  their  free 
will  and  pleasure,  and  the  defendant  having  occo- 
iioii  to  use  the  said  way,  ttiea  entered  into  and 
vpoo  the  said  land  of  the  plidntiff  and  along  the  said 
footoath,  then  using  the  same  as  he  lawfully  might 
lor  uie  cause  aforesaid,  and  because  the  said  gates, 
bedges,  and  fencing  had  been  erected,  and  were 
wrongfully  in  and  across  the  said  highway,  and  ob- 
structing the  sune,  and  preventing  the  convenient 
use  thereof,  the  defendant  necessarily  pulled  down 
and  destrqyied  the  said  gates,- hedges,  and  fences  for 
the  purpose  of  using  the  said  footpath,  doing  no 
unnecessary  damage  in  that  behalf,  which  are  the 
alleged  trespasses. 

The  plaintiff  joined  issue  upon  defendant's  pleas. 

The  cause  came  on  to  be  tried  before  Hannen,  J., 
at  the  summer  assizes  1868,  held  In  Lancaster,  in 
and  for  the  county  palatine  of  Lancaster. 

The  defendant's  counsel  proposed  to  gire  evidence 
at  the  trial  of  a  common  poblie  footpath  running 
east  and  west  over  the  sud  land  of  the  plaintiff  in 
the  declaration  mentioned. 

The  plaintiff's  counsel  admitted  audi  common 
public  footpath,  but  offered  to  prove  that  the  tres- 
passes complained  of  were  committed  elsewhere. 

The  pl^ntifTs  counsel  offered  to  prove  that  there 
were  no  gates,  hedges,  or  fences  erected  upon  or 
across  the  said  admitted  footpath,  or  obstructing  the 
wne,  or  preventing  the  convenient  use  thereof; 
tat  that  there  were  such  gates,  hedges,  and  fences  on 
tte  plaintiff's  said  land,  across  the  track  by  whioh 
itbe  defendant  so  passed  as  af onsald,  aad  that  some 


of  such  gates,  hedges,  or  fences  wen  pulled  dow» 
by  the  defendant. 

Upon  the  admission  that  a  common  public  foot- 
way did  exist  over  the  said  land,  the  learned  judge 
rnled  that  the  defendant,  without  further  evidence, 
was  entitled  to  a  verdict,  and  he  accordingly 
directed  the  jury  to  find,  and  the  jury  did  accor- 
dingly find,  a  verdict  for  the  defendant. 

Within  the  time  in  that  behalf  allowed,  namely, 
on  the  5th  Nov.  1868,  the  plaintiff,  by  his  counietr 
applied  to  the  Court  of  Queen's  Bench  for  a  nil^ 
calling  npoo  the  defendant  to  show  canse  why  the 
said  verdict  should  not  be  set  aside,  and  a  new  trial 
had  between  the  parties,  on  the  ground  that  the 
learned  judge  misairected  the  jury. 

The  Court  of  Queen's  Bench  decided  agunst  the 
said  application,  and  refused  to  grant  any  rule  to 
show  cause,  but  gave  the  plaintiff  leave  to  appeal. 

Plaintiff's  points :  First,  that  the  defendant  having 
admitted  tfae  acts  alleged  to  be  trespasses,  canaot 
justify  the  same  by  proving  a  right  of  way  else- 
where ;  secondly,  ttut  the  trespaas  comidained  of  i» 
specified  in  the  declaration,  namely,  breaking  gates, 
and  the  defendant  having  pleaded  a  right  to  do  the 
act  specified,  must  prove  what  he  has  alleged; 
thirdly,  that  the  defendant  has  in  his  plea  identified 
the  highway  alleged  as  one  obstructed  by  gates,  and 
cannot  prove  his  plea  by  giving  evidence  it  a 
way  wUch  la  not  so  obstmcted. 

Defendant's  points :  Elrst,  that  the  common  pah- 
lie  footpath  of  which  the  defendant  proposed  to  gire- 
evidence  at  the  trial,  having  been  admitted  by 
the  i^aintiff,  it  was  not  open  to  the  plaintiff  to 
give  evidence  of  trespasses  committed  elsewhere; 
secondly,  that  upon  ^e  admission  that  a  commok 
public  footpath  did  exist,  as  proposed  to  be  proved 
by  the  defendant,  the  defendant  was  entittod  to  a 
verdict  without  any  farther  evidence ;  thirdly,  that 
the  direction  given  to  the  jury  by  the  learned  judn- 
at  the  time  was  correct ;  fourthly,  that  theplMntiirl 
replication  puts  in  issue  every  material  allegation 
in  the  plea  of  the  defendant,  and  that  defendant 
was  therefore  bound  to  prove  that  the  gates  in  the- 
declaration  mentioned  nod  been  erected  and  thok 
were  wrongfully  in  and  across  the  highwriy  in  the 
plea  mentioned ;  fif^ly,  that  as  the  plaintiff  hod  no 
cause  of  action  against  the  defendant  different  from 
that  which  the  p^a  professed  to  jnstify,  or  for  so- 
access  over  and  above  what  the  defence  set  up  is 
the  said  plea  juatifled,  the  plaintiff  was  forinddea 
the  87th  section  of  the  Common  Law  Frocedoie  Act 
1662  to  plead  a  new  assignment. 

Gorst  {BoBter,  Q.C.,  with  him)  for  the  pUBlSff.*- 
There  are  two  trespasses  alleged  in  the  dedantfoB,. 
and  the  defendant,  by  pleading  to  both,  has  mads 
them  both  matter  of  substance,  though  othmrbS' 
the  breaking  of  the  gates,  hedges,  and  fenctog 
might  be  r^puded  as  matter  of  oggmvatkm  ody.- 
Tbe  j<rinder  of  issue  pots  the  justification  of  bo* 
treapasaee  la  iseoB ;  and  as  the  place  where  bom 
were  coBunftted  is  identified  by  the  dechvathm  sad 
plea,  there  was  no  need  of  a  new  aastgnmeflt,  as 
there  waa  in  GAwsr  v.  Dixon,  9  Ex.  158.  It  i> 
stated  in  the  notes  to  Taylor  v.  Cbfe,  1  jSm.  L.  C.  Itt' 
(Sth  edit.)  that  "  if  the  d^mdant  necessarUy  state  IB 
his  plea  some  fact  on  the  exiatrace  or  non-existeflee 
of  which  the  qnestion  whetiher  be  bea  trespasser* 
imHo  or  not  depends,  there  it  will  be  safflnen^  « 
the  phdntiff  might  have  replied,  (ft  injuria,  to  take 
issue  in  the  statutory  form."  The  present  case 
falls  withid  that  rule.  Before  the  Commoa  Uv 
Procedure  Act  1852,  the  proper  repUeiliaB  «MW 
have  been  the  replication  de  ujnrid. 


Brticegirdle  v.  Peacock,  8  Q.  B.  171 :  i 
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Sat  sect.  79  of  the  Conimoa  Law  Procedure  Act, 
1852,  now  proTides  that  "  either  party  may 
{dead   in   answer   to   the   plea  or  subsequent 

S leading  of  his  adversary  that  be  joins  issue 
lereon  .  .  .  and  such  fonn  of  HdodiET  of  issue 
shall  be  deemed  to  be  a  denial  of  the  anbitance 
of  the  plea  or  other  subsequent  pleading,  and 
•n  issue  thereon ;  and  in  all  cases  where  the  plain- 
tiffs pleading  ia  in  denial  of  the  pleadings  of  the 
defendant,  or  some  part  of  it,  the  plaintiff  may  add 
a  joinder  of  issue  for  the  defendant."  The  breaking 
of  the  gates  ood  fences  in  the  {sesent  case  was  a 
•ubstantlal  trespass.  In  BiiaA  t.  Purktr,  1  Bing. 
IT.  C.  72,  where  the  pUuntiff  declared  for  an  assault 
in  seizing  and  laying  hold  of  him,  pulling  ai^d  drag- 
ging him  about,  striking  him,  forcing  him  out  of  a 
field  into  and  through  a  pond,  and  there  imprisoning 
lum,  it  was  held  that  the  dragging  of  the  plaintiff 
tiirough  a  pmd  was  a  distinct  and  substantire  tres- 
VMS,  and  therefore  that  a  plea  justifying  the  assault- 
uig,  seizing,  and  laying  hold  of  the  plaintiff  and 
fiuiling  and  dragging  him  about,  was  notaaufBcicnt 
answer  to  the  entire  charge  in  the  declaration. 
"How  much  do  the  defendants  justify?"  asked 
Tindal,  C.  J.  "  The  assaulting,  seizing,  and  laying 
hold  ot  the  plaintiff,  and  a  little  pulling  and 
dragging  him  about,  altogether  omitting  to  notice 
the  allegation  in  the  declaration  that  Ue  plain  ti£F 
was  forc^  through  a  pood.  The  question  i^  whether 
this  was  a  separate  and  distinct  trespass,  or  a  mere 
aggravation  of  the  original  assault ;  and  it  is  plain 
that  this  was  one  link  in  a  chain  of  trespasses  fol- 
lowing eadi  othier,  and  not  a  mere  aggravation  of 
the  first  assault.'*  So  in  Nodai  v.  Johnton,  10  Q.  B. 
48f  vhere  a  count  in  trespass  alleged  that  defendant 
assaulted,  beat,  and  ill-treated  the  plaintff,  and 
then  knocked  him  down  on  the  deck  of  a  ship,  and 
4he  defendant  justified  as  to  the  assaulting,  beating, 
«nd  ill-treating,  it  was  held  that  the  plaintiff  must 
recover  for  the  knocking  down,  that  being  alleged  as 
m  distioct  trespass  from  the  assatdting,  beating,  and 
ill-treating,  and  not  covered  by  the  justification. 
Webber  v.  ^arkes,  10  M.  &  W.  485,  and  PhiUipt  T. 
Sougau  $B.&A.  220,  were  also  referred  to. 

Qmm,  Q.C.  (with  whom  iru  J^mplaj/)  for  the 
^trfendant.— In  the  case  of  an  action  of  trespass  to 
land  all  beyond  the  entiy  on  the  close  is  matter  of 
aggravation  merely,  and  affects  only  the  question  of 
damages ;  (Taulor  v.  Cole,  vbt  sup.)  The  cases  cited 
on  behalf  of  the  plaintiff  were  not  cases  of  trespass 
to  land,  and  are  distinguishable  on  that  groond.  In 
JVofJ  V.  FrtUtt  2  Ex.  413,  it  was  held  that  in  trespass 
for  breaking  and  entering  the  plaintiff's  dwelUng- 
lionse,  and  seizing,  taking,  and  converting  Ms 
goods,  theconverBi(»>  was  mere  matter  of  aggravation, 
and  that  a  plea  which  only  justified  the  seizing  and 
taking  was  good  on  special  demurrer,  though  it  ^d 
sot  in  its  commencement  except  the  conversion. 
SaberttM  v.  Gantktt,  16  M,  &  W.  289,  is  also  in 
favour  of  the  defendant's  contention.  [Willbs,  J. 
—Is  not  the  declaration  divisible;  and  must  not  the 
nlea  f  umieh  an  answer  to  the  whole  declaration  ?] — 
No  doubt  the  plea  must  answer  the  whole  declara- 
tion, but  the  substance  of  the  plea  is  the  right  of 
w^y,  and  the  old  replication  de  injuria  only  put  in 
issue  the  material  portion  of  the  plea;  the  plea  here 
is  the  ordinary  plea  of  a  right  of  way  :  (See  B(^ed.  B. 
46,  C.  L.  P.  A.  1852.;  It  is  stiU  necessa^  for  the 
plaintiff  to  new  assign,  wherever  he  most  have  done 
«o  before  the  Common  Law  Procedure  Act  1852. 
In  Glover  y.  Dixon,  9  Exch.  158,  it  was  distinctly 
■held  that  the  general  form  of  replication  by  way  of 
traverse  given  by  the  Common  Law  Procedure  Act 
1852  puts  in  issue  those  facts  only  which  the  plain- 
tiff could  have  traversed  before  the  Act,  and  that 
all  matters  which  must  have  been  pleaded  by  way  of 

JIPW  BUicrnmanf  mnat  atill  ha  an  nloa/liul    (('Tlia  naw 
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form,"  said  Parke,  B.,  "  merely  enables  a  party  to 
traverse  what  he  might  have  traversed  before  the 
Act,  but  does  not  do  away  with  the  necessity  of 
pleading  in  confession  and  avoidance."  And  Polloc^ 
C.  B.,  "  Sudi  matters  as  before  the  Act  must  have 
been  replied  specifically,  must  still  be  so  replied." 
And  that  before  the  Common  Law  Procedure  Act 
the  proper  form  of  replication  was  by  new  assign- 
ment is  shown  decisively  by  Webber  v.  ^arkt», 
10  M.  &  W.  485.  There  to  a  declaration  in  trespass 
for  breaking  and  entering  the  plaintiff's  dose,  and 
pulling  down  certain  posts  and  bars  standing 
thereon,  the  defendant  pleaded  the  existence  of  a 
public  footway  over  the  close,  and  that  because  tho 
posts  and  bars  obstructed  the  way  he  pulled  them 
down  ;  to  which  the  plaintiff  replied,  traversing  the 
footway ;  and  it  was  held  that  on  these  pleadings 
the  defendants  were  entitled  to  a  verdict  on  proof 
of  a  right  of  footway  in  any  direction  over  the 
closer  and  were  not  hound  to  prove  a  way  over  the 
place  where  the  posts  and  bars  stood.  "On  this 
replication,"  said  Parke,  B.,  "  the  only  question  ii^ 
whether  there  is  a  right  of  way  over  the  close— the 
piece  of  land — described  in  general  terms  in  the 
declaration.  If  there  be,  but  the  trespass  was  com- 
mitted out  of  the  way,  there  should  have  been  a 
new  assignmenL"  Ana  during  the  argument  the 
same  learned  judge  says  of  the  pltuntiff,  "  He  might 
have  traversed  and  new  assigned  ;  then  the  question 
on  the  first  issue  would  have  been  only  whether 
there  was  a  right  of  way  across  the  close  at  all ; 
if  there  was,  but  the  defendants  beat  down  the 
posts  and  rails  in  another  part  of  the  close,  th^ 
would  be  liable  on  the  new  ass^ment."  In  Jlfoa- 
privatt  V.  Smith,  2  Camp.  175,  where  the  tr«pass  waa 
breaking  in  a  house  and  remaining  there  three  weekly 
it  was  held  that  if  the  plaintiff  desired  to  justi^ 
the  excess  he  must  do  so  by  a  new  assignment. 
The  plaintiff  new  assigned  in  both  Brae^iniBe  t. 
Peacock,  8  Q.  B.  174:  and  EUiaoa  r.  IsftM,  11  Ad. 
&E.66S. 

Dean  v.  Taylor,  11  Ex.  68 ; 
Pritchard  v.  Long,  9  H.     W.  666 ;  and 
Normom,  v.  Wettcomhe  2  M.  A  W.  449, 
were  also  referred  to. 

Holher,  Q.  C,  in  rqily.— The  plaintiff  is  not  bound 
to  new  assign  where  there  is  only  a  single  trespasi. 
Chitt;;  on  Pleading,  pp.  483  and  720,  and  Aloapnvalt 
V.  Smith  (t^i  aup,')  were  referred  to.  If  the  plaintiff 
had  new  asngned  be  must  have  proved  two  tret- 
passes.  Pratt  T.  Groom^  16  East,  SS5,  and  Te^lor 
V.  CUe,  8  T.  fi.  292,  wera  also  referred  to. 

The  judgment  of  the  court  was  delivered  as  fot 
lows  by 

Ebllt,  C.  B. — In  this  case  ve  are  of  o^nnion  that 
the  judgment  of  the  Court  of  Queen's  Bench  shoiild 
be  affirmed.  My  brother  Willes  certainly  enter- 
tained some  doubts  upon  the  case,  and,  but  for  the 
high  authority  of  the  late  Baron  Parke  and  the 
other  judges  who  decided  the  cases  which  have  been 
referred  to,  the  cases  of  Glover  v.  Dixon  and  Wd^xr 
T.  ^arkea  {uhi  sop."),  the  case  would  have  ndsed  a 
question  which  might  well  have  been  otherwise 
decided.  I  must  venture  to  say  for  myself,  that, 
but  for  the  doubt  thus  ent^tained  by  my  very 
learned  brother  Willes,  J.,  I  should  have  thought 
this  case  entirely  free  from  difficulty.  The  plaintiff 
here  sues  hy  a  count  in  the  ordinary  form,  in  whidi 
h3  alkges  that  the  defendant  broke  and  entered  his 
dose — that  is,  that  he,  in  fact,  entered  upon  Ids 
land,  and  there  broke  down  and  destroyed  certain 
gates  and  fences.  Now  if  to  that  declaration  there 
had  been  a  plea  of  not  guilty,  and  of  not  guil^ 
alone,  it  would  have  been  quite  sufficient  for  the 
plaintiff   to   prove   that  the    defendant  broke 
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and  if  it  had  turned  out  that  there  were 
no  Katefl  and  fences  upon  the  close  at  all, 
or  that  if  there  were  any  they  bad  never  been 
broken  or  touched  hy  the  defendant,  the  plain- 
tiff would  atiti  have  been  entitled  to  malnUin 
the  action,  and  to  a  verdict  vith  damaRW  greater 
or  leM  upon  that  count.  If  he  had  proved  that  upon 
the  apot  on  his  land  upon  which  the  defendant  had 
committed  the  treepaaa  there  were  a  gate  and  a 
fence,  and  the  defendant  had  destroyed  the  gate 
and  the  fence,  he  would  have  been  entitled  to 
maintain  an  action,  and  UJcewiae  entiUed  to  dam^ei 
in  reapect  of  the  value  of  tlie  gate  and  of  the 
fences  thus  destroyed.  But  it  appears  upon  this 
record  that  there  is  a  plea  which,  again  I  must 
observe,  is  in  the  usual  and  common  form,  where  it 
is  an  action  in  which  the  defendant  seta  up  a  claim 
to  a  right  of  way.  He  admits,  for  the  purpose,  the 
trespass  oomplained  of,  and  the  whole  of  the  tres- 
pass compiiuned  of,  nnd  alleges,  by  way  of  defence, 
that  there  was  a  right  of  way  over  the  land  in 
question,  that  is,  over  the  land  thus  admitted  to 
belong  to  the  plaintiff,  and  that  before  the  trespass 
there  were  certain  fences  and  gates  across  that  way 
and  obstructing  ibe  way,  so  that  he  by  reason  of 
that  obetmcUon  was  unable  to  exerdse  the  right  of 
vay  which  he  was  entitled  to  do,  and  that  he 
destroyed  and  pulled  down  the  gates  and  fences  in 
question.  Now  to  this,  under  tlie  statute,  there  is  a 
general  replication  taldng  issue  upon  the  whole  of 
that  plea.  When  the  parties  came  to  trial  the  defen- 
dant might  no  donbt  have  proved  a  right  of  way 
over  the  close  in  qnettion ;  but  the  plaintiff  very 
properly  (as  it  seems  there  was  no  mspute  about 
the  existence  of  the  right  of  way  over  that  close) 
once  admitted  it,  and  I  suppose  what  he  admitted 
was  a  right  of  way  over  the  close  in  question  from 
spot  A  to  spot  B.  He  then  proposed  to  go  further,  and 
there  it  is  that  it  will  be  necessary  to  see  what  is 
the  form  of  the  case  and  what  raises  these  questions, 
and  what  it  was  proposed  to  prove.  Having  ad- 
mitted a  right  of  way  over  the  close  in  question 
(and  I  again  assume  from  A.  to  B.)  the  plaintiff 
offered  to  prove  that  the  trespasses  comphuned 
of  were  committed  elsewhere ;  in  other  words, 
although  there  was  a  rigfat  of  way  from  A.  to  B. 
whicb  he  did  not  dispute,  he  said  that  the  trespasses 
of  which  he  really  complained  were  committed  at 
another  spot  on  bis  land  within  that  same  close,  and 
not  upon  any  part  of  that  portion  of  the  land  upon 
which  he  had  admitted  the  existence  ^  the  right  of 
wa;.  If  the  case  rested  there  is  it  really  open  to 
an  argument?  It  is  not  the  common  case  wluch 
has  existed  for  centuries  in  Reading,  as  tobserved 
in  the  course  of  the  argument,  in  which  the  plaintiff 
brings  an  action  for  a  trespass  in  entering  upon  his 
land,  and  the  defendant  pleading  a  right  of  way, 
the  plaintiff  proposes  to  admit  a  right  of  way  j  or 
the  defendant  having  proved  it,  the  plaintiff  could 
no  longer  dispute  it,  and  proceeds  to  maist  that  the 
teal  trespass  of  which  he  complains  was  committed, 
not  upon  the  land  or  that  portion  of  the  land  on 
whidi  he  had  admitted  the  right  of  way  to  exist, 
but  upon  another  spot  in  another  portion  of  the 
land,  as  stated  in  the  declaration.  Thit  is  not  in 
fact  the  common  case  of  a  new  assignment,  and 
in  whicb  the  evidence  tendered  can  only  be  given 
upon  the  new  assignment.  It  is  only  necessary  to 
MxdE  at  what  is  relied  upon  on  the  part  of  the  defen- 
dant, and  the  87th  section  of  the  Common  Law 
Procedure  Act,  and  no  doubt  can  be  entertained. 
Sect.  87  of  the  Common  Law  Procedure  Act  1832, 
provides  that  "one  new  assignment  only  shall  be 
pleaded  to  any  number  of  pleas  to  the  same  cause 
of  action,  and  such  new  assignment  shall  be  con- 
fOttmA  with  and  confined  by  the  particulars  delivered 
Jon  (if  any),  and  shall  state  that  the 
weeds  for  causes  of  action  diffpmnt  fmm 
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all  those  which  the  pleas  profess  to  justify."  What  the 
plea  in  the  present  case  profess^  to  justify,  tskn 
together  with  the  plaiatitTs  admission,  wss  t  right 
of  way  over  the  plaintiff's  close  from  A  to  B,  and 
what  the  plaintiff  proposed  to  establish  his  daim 
to  was  damages  for  the  committing  of  trespsswi^ 
not  upon  that  portion  from  A  to  B,  hot  upon 
another  portion  of  his  land.  That  would  clestiy 
be  a  case  for  a  new  assignment.  Now  for 
this,  the  two  authorities  to  which  I  have  sd- 
vertied,  the  case  of  Gbver  v.  Dixan^  and  the  other 
case  of  WMer  r.  ^parka,  are,  I  think,  ahsointclr 
conclusive.  It  may  indeed  be  said  that  the  oliser- 
vations  of  Parke,  B.  in  W^ber  v.  S^tarket  are  mere 
dicta,  and  not  applicable  to  the  present  case  ;  bat 
the  case  of  Glooer  v.  Dixon  is  identical  with  the 
present  case.  In  Clover  v.  Dixon  it  is  exprenly  laid 
down  that  all  matters  that  must  have  been  pleaded 
^  way  of  new  assigoment  beftne  the  Common  htw 
Procedure  Act  must  still  be  ro  jdeaded.  Ffrihid^ 
C.  B.  in  his  judgment  says,  not  exactly  in  these 
terms,  but  in  language  which  is  equivalent,  that 
such  matters  as  before  the  Common  Law  Procednn 
Act  must  have  been  replied  specially  in  a  case 
like  that,  by  way  of  new  assignment,  must  still  be 
so  replied.  If  the  case  rested  there  we  have  this 
authority  dearly  and  directly  in  point,  but  I  nrait 
say  for  myself  I  need  no  authority.  This  ease  does 
not  stand  in  need  of  authority  to  show  that  there 
must  be  a  new  assignment,  when  the  pUiotiif 
claims  to  show  after  an  admission  or  proof  of  a 
right  of  way  which  prima  Jaa*  would  justify  the 
trespasses  complained  of  tiliat  thciy  were,  in  fsel^ 
committed  not  in  or  npon  the  land  over 
which  the  right  of  way  existed,  hut 
another  portion  of  his  land.  Tliea  it  is  Slid 
that  the  breaking  of  the  gates  and  fences  is  a 
substantive  trespass.  We  must  consider  what  is 
the  meaning  of  these  words.  I  think  it  will  Ripest 
manifest  on  a  moment's  consideration  that  we 
really  lay  out  of  the  question  altogether  the  bresk- 
ing  of  the  gates  and  fences.  First  of  all,  let  na  see 
how  it  was  proposed  to  raise  the  question.  It  was 
thus.  The  plaintiff  offered  to  prove  that  there  were 
no  gates  and  fences  upon  the  way  which  he  (the 
plaintiff)  had  admitted.  That  evidence  waa  re- 
jected, and  I  should  say  waa  propwly  zejecisd,  not 
BO  much  because  it  was  inadmisdble  as  became  it 
was  wholly  irrelevant.  The  very  substance  and 
gist  of  this  action  was  the  committing  of  the  tret< 
pass  on  the  plaintifTs  land,  and  he  proposed  to  show, 
when  the  right  of  way  was  established  or  admitted, 
that  the  trespass  bad  been  committed  on  otte 
lands,  which  he  could  not  do  «ccept  1^  vay  of  new 
assignment.  Then  he  wished  to  raise  the  questiOB 
whether  on  the  land  over  which  there  was  a  right 
of  way,  there  happened  to  be  any  gates  or  any  fences. 
That  was  perfectly  immaterial  ;  the  plaintiff  had 
admitted  that  there  was  a  right  of  way  upon  his 
land  from  A  to  B,  and  if  there  were  fences  and 
gates  upon  that  land  Uie  defendant  had  a  tMit  tt 
break  them  down  in  the  exercise  of  that  right  in  way. 
If  there  were  no  sucli  gates  and  fences  npon  the 
right  of  way,  then  the  only  result  of  this  actioD 
would  be  that  although  the  plaintiff  might  have 
proved  the  rest  of  his  case  he  could  not  recova 
damages  for  the  breaking  and  destroying  of  then 
gates  and  fences.  When  we  look  at  what  the  fMl 
substance  of  the  whole  action  is,  we  find  thedcdars- 
tion  is  for  breaking  and  entering  the  close  of  the 
pl^ntiff,  and  enteringupon  the  land  of  tfaepUntiffi 
and  the  plea  is  that  there  was  a  right  of  way  orer 
that  land,  and  the  reply  to  that,  in  point  ot  fsd; 
and  that  which  the  plaintiff  proposed  to  show.  i> 
this,  that  although  there  was  a  right  of  way  npM 
his  land,  by  which  the  defendant  had  a  perfect  light 
to  pass,  and  which  waa  obstructed  by  gates  and 
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put,  to  destroy  and  break  down  the  sates  and 
fencea,  still  that  the  treapasa  vas,  in  fact,  com- 
mitted upm  ft  diffnent  part  of  hia  land.  That 
coold  only  bo  ahown  by  way  of  new  usignmeDt. 
By  that  he  could  hare  diown  the  trespnaa  to  hare 
bem  committed  on  other  land,  and  if  there  were 
gatea  and  feneee  on  that  otiier  land  which  were 
broken  and  destroyed  by  the  defendant,  he 
would  he  entitled  to  damagea  in  reapect  of  the 
Talne  of  the  gates  and  fences  ao  broken.  But  the 
destroying  of  the  gates  and  fencai  ia  * 
matter  of  aggraratioD,  in  an  action  of  this  kind. 
It  is  a  matter  of  substance  in  one  sense  to  the  plain- 
tiff if  he  establishes  that  the  trespass  was  com- 
mitted npon  his  land,  and  that  the  gates  and  fences 
were  npon  his  land,  and  there  was  no  jostiflcation  ; 
for  he  would  then  be  entitled  to  recover  damagea 
for  the  injury  done  to  the  gates  and  fences.  But  in 
no  other  sense  could  the  breaking  of  the  gates  and 
fences  be  treated  as  matter  of  substance,  or  other- 
wise than  as  mere  aggraTaUon  of  the  trespMS  com- 
idained  of  as  haTing  been  committed.  We  have 
^ird  a  rery  learned  argument,  and  a  great  variety 
of  cases  have  been  referred  to,  but  the  result  of  tbe 
whole  is  this,  that  where  the  plainUff  has  admitted 
a  right  of  way  upon  his  land,  and  then  proposes  to 
dioir  diat  the  trespass  complained  of,  and  the  break- 
ing of  the  gates  and  fences,  were  committed  on 
another  portion  of  hia  land,  over  which  there  was 
no  right  of  way,  it  is  common  learning  to  say,  he 
can  only  be  permitted  to  give  that  in  evidence 
under  a  new  assignment.  On  these  gronnds  we  are 
of  opinion  that  the  judgment  of  tbe  conrt  below 
oaght  to  he  afibmed, 

Jtufymnt  affirmed. 

Attorneys  for  the  plaintiir,  iiorrit,  AUta,  and  Cor- 
fer,  agents  for  P&nt  and  Abbott,  Preston. 

Attomeya  (or  defendant,  Skaw  and  TVeMwOni, 
agents  for  J.  FonMrn^  Frestoo. 


JUDOSS*  CHAMBEBS. 

BOSTON  ELECTION  PETITION. 

Tiuadag,  Dec  21, 1869. 

(Before  Mbllob,  J.) 

JoHES  (petiUonc)  v.  Halcolh  and  CoLLtH8(re8ps.)* 

Parliamentary  Elections  Act—Witkdraical  of 
ptlitiom — Co»ta. 

A  judge  ordered  a  petition  against  the  return  of  tKo 
memera  to  be  withdrawn  onpen/ment  of  cotti.  Twelve 
mentha  after  tAe  pneentation  of  the  petition,  and 
ei^t  nuntka  after  iAe  order  for  withdrawal,  applica- 
tuat  wot  made  for  the  discJutrge  of  the  mettes,  and 
tAe  payment  to  the  petitioners  of  the  money  d^tited 
OS  security  in  the  Bank  of  England: 

Bdd,  that  the  fact  that  certain  questions  affecting  costs 
were  pending  before  the  Common  Pleas  was  no  ground 
for  refiaing  the  application.  The  bill  of  costs  in- 
curred ^  the  ft^mu^is  mitred  to  fa  delivered 
mlhm  a  fortnight. 

In  this  case  a  petition  had  been  preaeated  by  Dir. 
Maaoa  Jones  ag^nst  the  return  of  the  present 
manberi}  and  in  April  last  it  was  withdrawn,  on 
wUeh  occasion  Mr.  Collins,  M.P.  complained  that 
pereoDS  wore  permitted  to  make  charges  which  were 
not  supported,  and  afterwards  to  withdraw  the  peti- 
tion. On  that  ooxsion  WUles,  J.  made  an  order 
for  the  withdrawal,  on  the  payment  of  costs  to  the 
sitting  members.  Ko  Mil  of  costs  had  been  deli- 
vered, atul  on  the  part  of  the  petitioner,  Mr.  Mason 
J<Miee,  a  summons  had  been  taken  out  for  payment 
of  the  de^t  moncgr. 


Bickard  ( Wyatt  and  Hoskins)  attended  for  tb* 
petitioner. 

Buck  (_Baxler,  Rose,  and  JSorton')  for  Mr.  Malcolm, 
one  of  the  sitting  members. 

ftiekard,  applied  to  his  Lordship  for  an  order  for 
the  withdrawal  of  the  sum  of  600/.  paid  into  the 
Bank  of  England  under  theParliamontaTy  Elecuona 
Act,  and  that  the  recognisances 
two  peraons  for  26W.  each,  making  up  the  lOOOt 
required  to  be  deposited  on  an  Section  peUtum, 
should  be  discharged. 

Buck  opposed  the  application,  <m  the  ground  that 
certain  questions  connected  with  costs  <m  eiectiOB 
petition*  were  now  pending  before  the  Court  of 
Common  Pteaa  relating  to  preliminary  chargea 
before  particulars  were  delivered.  He  had  to  aslc 
the  Lordship  to  allow  the  matter  to  stand  over  until 
his  qneatioDs  he  had  referred  to  had  been  decided. 

Ridcitrd  stated  that  nearly  twdve  months  had 
elapsed  since  the  presentation  of  the  petition,  and 
eight  monthe  since  the  withdrawal,  so  that  ample 
time  had  been  afforded,  and  no  sufficient  reason  had 
been  given  why  the  money  deposited  shonld  be  kept 
any  longer  ;  the  only  plea  was  that  the  Tespondente 
had  not  thought  proper  to  deliver  their  bill  of  costs. 

Mbllor,  J.,  made  an  order  that  the  bill  of  cost* 
incurred  by  the  respondentt  should  be  delivered  to 
tbe  petitioner  within  a  fortnight,  and  adjourned  tba 
•nmmons  lor  that  period. 

COTTBT   OP  PBOBATE. 
Bcportsd  bj  W.  Lmcwtbr,  Em).,  Bantotor*t.L«w. 

Nov.  6,  omf  JOec  14. 
(Before  Lord  Pemzahob.) 
Obant  v.  Gbahi. 
Wil^Do^tfml  description   of  exeaOor—Nq^ew^' 

Parol  evidence. 

A  testator  by  his  will  appointed  at  hit  erecutor  "  my 
nephew  Joseph  Grant.''  There  were  two  permmty 
that  name,  nephews  of  the  de/ceated,  o«  ««  brotha"* 
ton,  the  other  hit  wife's  nephew.  TU  court,  on 
demurrer, 

Bdd,  that  evidence  was  admiaaibU  to  ascertain  wAuA 
ihe  two  the  tettaior  inteaded  to  amoinl,  and  bnt^ 
aali^fied  from  the  facta  that  it  waa  the  wifdt  nephew, 
gntnted  probate  to  him. 

John  Grant  died  in  1869,  leaving  a  wUl  dnly  ex- 
ecuted, of  which  he  appointed  a  person  whom  be 
described  as  "  my  nephew  Joseph  Grant  executor. 
He  also  left  a  legacy  of  500L  to  the  same  wsrvm. 
Two  persons  answering  to  the  descriptwn  claimed 
probate,  one  being  Joseph  Grant,  the  w>»  <«  »» 
deceased's  brother,  and  the  otiier  Joseph  Grant,  the 
deceased's  wife's  nephew,  Tbe  question  now  before 
the  court  on  demurrer  was  whether  the  conrt  comd 
admit  evidence  to  show  the  person  intended  by  the 
testatOT  was  his  wife's  nephew,  or  whether  the  court 
was  bound  to  exclude  that  evidence  and  grant 
probate  to  Jose^  Grant  the  brother's  son. 

The  point  was  argued  before  the  conrt  Nov.  6. 

Fieid  (Dr.  Middkton  with  him)  on  behalf  of  tho 
wife's  nephew. 

Dr.  Swabof  (^Chapman  with  hhn)  on  behalf  of  tho 
brotiier's«,n.  Cur.  adv.  vult. 

Dee.  1*.— Lord  PBHZAHOE.— The  question  in  thia 
case  ia  the  proper  construction  of  a  wilL  The  facts 
to  be  found  in  tiio  affidavits  make  the  testator  a 
teal  meaning  abundantly  dear.  The  qi^tion  is. 
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bow  far  and  to  what  azteot  these  facts  can  be  pro* 
perly  used  by  the  court  to  ud  in  conitroiog  the 
wUL   The  word*  to  be  construed  are,  "  I  appoint 
tny  said  nepbew  Joseph  Grant,  executor,"  Ac.  In 
the  former  part  of  the  will  "  my  nephew  Joseph 
^irant"  is  aamed  as  m  legatee.   To  construe  this 
piOTidoQ  and  «pt>j  it  to  the  proper  indiTidnal,  some 
«Tidenee  is  neoetsary  to  asoeitain  whether  tlu  tes- 
tator had  a  nephew  named  Joseph  Grant.   It  turns 
ont  that  there  was  liriag  at  the  date  of  the  will  a 
SOD  of  the  testator's  brother,  whose  name  was 
Joseph  Grant.   It  further  appears  that  there  was 
also  uving  another  Joseidi  Grant,  who  was  a  nephew 
«f  the  testator's  wife,  and  consequently  in  ordinary 
wuianee  a  '*nephcw  "  of  the  testator.  If  tiie  word 
^nejAew  "  can  be  prc^rly  constmed  by  the  eonrt 
to  Include  his  wife's  nephew,  so  that  there  are  two 
persons  to  either  of  whom  the  words  of  descrip- 
tion might  be  applied,  it  is  not  denied  that  some 
farther  parol  evidence  would  be  admissible  to 
4Mertain  which  of  the  two  the  testator  meant; 
and  it  is  clear  that  if  this  Add  of  inquiry 
it  once  entered  upon  the  facts  will  abundantly 
.show  that  his  wife's  nephew,  who  lived  with 
him,  and  not  his  own  nephew,  with  whom  he 
had  no  intimacy,  was  the  persoD  intended.  Bat 
here  it  is  contended  that       word  "n^ew  "  can- 
not poinhly  he  construed  to  indude  the  nephew  of 
the  testator's  wife.  It  is  said  that  tba  court  is 
■bound  by  the  prunary  signification  of  words  used  in 
m  will,  and  that  nothing  but  the  primary  significa- 
tion in  its  strictest  sense  can  be  resorted  to,  unless 
that  signification  would  produce  some  absurdity  or 
render  the  meaning  insensible.   A  proposition  of 
this  kind  la,  no  donbt,  to  be  found  in  Sir  James 
Wigram's  book ;  but  a  great  deal  turns  upon  the 
question  what  is  meant  1^  the  exfocssion  "  primary 
signification."   It  will  not  do  to  carry  it  too  far. 
When  a  man  makes  a  will,  it  is  right  to  presume 
that  be  uses  (ordinary  language  in  its  ordinary 
sense ;  and  if  the  original  signification  of  a  word  is 
scrupukiasly  followed  in  all  cases,  to  the  exclusion 
of  that  which  by  the  common  consent  and  use  of 
mankind  it  had  in  process  of  time  acquired,  the 
court  would  be  earned  in  some  coses  a  long  way 
from  the  testator's  intention  in  the  endcaTour 
strictly  to  follow  it.    Furthermore,  the  use  and 
custom  of  particular  coimtiee  and  places  afBx  to 
certain  wordii  and  terms  particular  meanings.  Evi- 
-denee  of  sodi  meanings  has  always  been  permitted 
in  the  construction  of  written  contracts,  and  why 
•not  In  that  of  a  will?  Thus,  iothecaseof  Atcftonf- 
ton  T.  Wat$<m,  4  B.  &  A.,  799,  the  testator  had 
devised  "  the  close  in  the  occupation  of  Watson." 
Watson  occupied  two  closes.    It  was  contended 
that,  the  word  "cloae,"  though  primarily  and 
«trictly  applicable  to  an  inolosure  or  field,  was 
^puUrly  appUed  to  a  farm ;  and  Lord  Wensleydale, 
-a  great  authority  on  niceties  of  eoBstruction,  said : 
*'No  doubt  evidenoe  might  be  given  toshow  that  Wat- 
«on  occupied  two  doses,  and,  goienlly  peaking,  evi- 
'dence  might  bo  given  to  show  that  the  testator  used 
Oe  word  <  otose'in  the  sense  which  it  bore  in  the 
•«imn^where  the  property  was  situate,  as  denotinga 
farm."  Ifow,  if  Uie  popular  use  of  a  wnrd  in  a  par- 
ticular locality  may  be  proved  and  acc^led,  why  is 
the  popular  use  of  the  word  all  over  the  country  to 
be  rejected?   Another  thing  has  to  be  considered 
when  the  court  is  dealing  with  a  personal  descrip- 
tfcm.   It  may  be  that  the  testator  has  been  in  the 
-nalHt  of  applying  a  particular  designation  to  an  in- 
dividaal.   And  if  the  evidence  may  be  referred  to, 
it  is  plain  in  this  ctse  that  the  testator  did  constantly 
use  the  word  "nephew"  to  designate  his  wife's 
»^ew.  If  this  designation,  then,  soused,  U  not  at 
]w™oe  with  its  ordinaty  and  popular  meaidng,  it 
mmM  imraBBoaaUe  to  reject  it  wholly  in  favour  of 
■wme  primary  meaning  which  excludes  that  indi- 


vidnaL  The  strength  <tf  sncfa  evidenoe  OHgh^  ns 
doubt,  to  determine  whether  the  court  can  act  i^M 
it  or  not  in  each  particularcase ;  but  what  I  am  now 
considering  is,  not  its  effect,  but  its  admiubih^. 
It  may  be  tbat  the  word  "  nephew,"  when  used  u 
tlie  desciiptimi  of  a  class  who  aze  to  take  bene- 
fit under  a  wiU»  nnst  be  construed  to  incbide  only 
the  swii  of  brothers  or  sisters  ot  the  testator,  and  a 
one  of  the  caaes  dted ;  it  ai^ara  to  have  been  ss 
construed.  But  tliis  does  not  appeu  to  b»  to  jn- 
elude  a  voder  signification  being  attached  to  the 
•wotd  when  used  as  an  additional  descriptim  of  a 
person  specified  by  name,  to  whom  the  word  is  ia  ai 
ordinary  and  popular  sense  awdicnbla.  Upoa  tfis 
whole,  then,  I  am  of  opinion  that  ac  much  of  the 
evidence  as  shows  the  relation  and  circumstances  in 
whii^  the  respective  parties  stood  to  the  testator, 
and  the  sense  in  iriiich  he  habitually  used  this  word 
"  nephew  "  when  rtsFerring  to  Joseph  Grant,  bis 
wife's  nephew,  is  admissible  as  placing  the  conrt  ia 
the  position  of  the  testator,  and  thus  enaUlBgitt* 
understand  ^  meaning  of  his  laDguage.  And  ths 
court  construes  the  app<dntment  of  execator  to  han 
been  intended  to  KffHj  to  Joaegh  Gmn^  the  nephew 
of  testatOT's  wife. 

Solicitor  for  pUintifl,  ^q>hatL 
Solicitor  for  defendant,  Dabeit. 


TWstfay,  Nov.  16,  1669. 

Smith  r.  Fletchbb. 

Ttttamenlary  mil — Probate  of  previovs  will  rtcoked— 
QmteHtmu  praeeedivga  tStomtinaed — Costs, 

A  widow  havitjg  taken  out  probate  of  her  huAmTi 
toili,  dat*d  three  years  before  his  deaths  on  the  nppo- 
tittm  that  it  wtu  his  hsl  mil,  a  sabteqiant  vtA  vom 
discovered  and  propounded  bj/ the  executor.  Thewidam 
brought  in  her  probate,  ana  gave  notice  that  the  dii 
not  mean  to  contest  the  soil  further. 

The  court,  in  ordering  amteniious  proceedings  tobeHt- 
continued,  rtfvsed  to  condemn  the  widow  in  costs. 

T.  Fletcher  died  May  IS,  1868,  at  Iroquois,  in 
Canada,  and  on  June  14, 1869,  his  widow  took  oot 
probate  is  this  country  d  a  wUl  dated  Oct.  186S,  of 
which  she  was  i^outed  sole  raecutrix.  Sobse- 
quently  a  will  was  discovered  of  later  date,  vix. 
May  1868,  of  which  James  Aspinall  was  appointed 
sole  exscntw.  On  July  81,  1869,  John  Smith,  the 
attorney  for  James  Aspinall,  took  ont  a  citation  in 
this  court,  calling  on  the  widow  to  bring  in  tbe 
probate  granted  to  ber,  for  the  purpose  of  having  it 
revoked ;  and  on  Aug.  10  she  ent^d  an  appesiance 
and  brought  in  the  probate.  The  idalntiff  Sndth 
then  propounded  the  will  of  May  1868,  and  on  the 
14th  Oct  last  the  widow  served  him  with  fonnil 
notice  that  she  would  not  proceed  further  in  the  suit. 

Dr.  8wab^  now  moved  the  court  to  decree  pnlMle 
of  the  later  wiU,  and  to  condemn  the  widow  in  oosti. 

Inderwiek,  for  the  widow,  submitted  that  she  ought 
not  to  be  condemned  in  costs,  as  she  had  a  rigiil  to 
put  the  executor  to  proof  in  solemn  form. 

The  Court  ordered  contentious  proceedings  ts  ke 
dioeontlnned,  but  declined  to  make  any  order  w  ts 
coats. 

Attoraqw 
Joeqim, 


tar  plaintiff,  Edwards,  Lai/ta^  «»* 


Froctor  for  dofendsnt,  A.  AfrtM. 
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TWuy,  Dec.  21,  1689. 

B&TKHv  ».  Pabtox  ahd  FiAi  (JonaoK 
iaterrcniiig). 

TVs/frmfnffTrf  SRif— /ssM*  found  parthf  far  At  will, 
partly  a^ainsl  —Extcvtors  condemtttd  in  all  the  eotta. 

l%e  ejKoUors  prapomded  a  wiU  which  teas  oppoted  htf 
iht  next  of  who  pleaded  incaptadty,  that  th€  tea- 
tator  did  not  know  and  approvt  oj  ih»  confenf*, 
MMdue  inftuenc*,  ami  fraud.  7As  htir  at  taw,  an  in- 
/ant,  ebtauud  leave  to  intervate^  though  lie  executon 
oppoied  it.  Tha  jury  found  agaimt  the  executors  on 
Ufl  taojirtt  ucue^  but  for  them  oa  the  two  hat : 

The  coart,  ok  the  ground  that  the  emdenee  woe  not 
Me/mrable,  condemned  the  txeattart  in  the  eoett  of  all 
tie  iatnee,  and  also  in  the  ceelM  of  the  inttmener. 

The  defcndaDtB  propounded  the  will  of  Cbarles 
Johnson,  late  of  Sheerness,  bearing  date  March  20, 
1867,  who  died  Feb.  1868,  at  upwards  of  80  years  of 
age.  He  was  a  retired  baker,  and  by  hla  ynU,  after 
■ome  imall  anntdtieB  to  hia  nieces,  he  left  the  bulk 
of  his  property,  which  was  principally  realty,  and 
was  of  the  value  of  close  upon  12,000/.,  to  the 
defendants,  millers  in  partnership  at  Sheernees,  with 
whose  firm  he  had  had  dealings.  The  plaintiff  con- 
tested the  will  as  one  of  the  next  of  kin,  and  pleaded 
incapacity,  that  the  testator  did  not  know  and 
approve  of  the  contents  of  the  will,  undue  influence 
and  fraud.  The  heir-at-law,  who  is  an  infant,  had 
obtained  leare  to  interyene,  against  the  opposition 
of  the  defendant!,  and  gare  notice  t!  at  lie  merely 
intended  to  crosa-exatninc. 

There  had  been  a  former  suit,  which  had  been 
compromised  by  an  airaDgement  between  the  parties; 
hot  the  court,  in  the  absence  of  the  heir-at-law,  had 
declined  to  grant  probate  in  solemn  form. 

This  case  was  tiied  before  the  court  with  a  special 
jury  on  Dec.  10,  11,  15,  and  16. 

Sir  J.  Karalate  (^M'lntyrt  and  Bt^ord  with  him) 
for  the  defendants. 

SeiiL  Parry  (Imkrwick  and  Turner  with  him)  for 
the  idiuntiff. 

Chambers,  Q.C.  {Seark  with  him)  for  the  helr-at- 
lanr  intervening. 

TIm  jury  found  for  the  i^iUnMif  on  the  isBoes 
of  incapacity,  and  that  the  testator  did  not 
know  and  approve  of  the  contents^  bat  they 
found  the  issues  of  undue  influence  and  fraud  for 
the  defendants.  The  court  pronounced  against  the 
will,  and  condemned  ttie  executors  In  ooati,  subject 
to  argument  on  the  next  motion  day. 

Dec.  21. — Batf/brd,  on  behaU  of  the^eenxors,  now 
showed  cause  agatost  the  order.  He  submitted  that 
they  ouglit  not  to  be  condemoed  ia  the  eoets  of  the 
two  Issues  of  ondoe  iafloeoee  and  fnutd,  ou  which 
tlia  vwdiot  was  for  them.  [Lord  Pntjuxon.— How 
can  yon  draw  a  distinction  when  the  erldanco  went 
altogether  ?]  Moat  of  the  evidence  was  given  spe- 
dally  to  prove  the  two  issues  ot  fraud  and  undue 
influence.  With  r^card  to  the  heir-at-law,  the 
chfendMita  oug^t  not  to  be  condemned  in  his  costs, 
siBC*  he  had  not  been  compelM  by  them  to  inter- 
vene for  th^  had  tqpposea  his  interraition ;  and 
a»  he  had  gmn  notice  only  to  croas  wamine  wit- 
nasses,  if  he  had  failed  the  encaton  could  not  have 

a costs  out  of  him.  The  eifect  of  his  intervention 
been  materially  to  iBcreasa  the  costs  of  the  trial. 

Iictd  PanKUfCB.— As  to  the  flitt  point,  if  tlisra 
wcfe  aagr  snbstantial  part  of  the  evidonoa  given  with 
to  the  iricaa  of  fnwd  and  nndae  t"*'wMT' 
dUIand  fiam  the  sast  of  the  evldHice,  the 
HMBtoct  on^  aotto  he  caal  inthe  CMti  «£  U;  iMty 


[Drr. 

applying  all  the  facta  to  the  issues  as  they  stood,  I 
should  aay  that  the  whole  evidence  applied  to  all  the 
issoes  as  they  stood,  and  that  no  part  was  separable 
from  the  rest.  As  to  the  heir-at-law,  I  think  it  is 
not  a  fair  view  of  hia  position  to  say  that  he  has 
created  these  costs.  Ton  did  not  seuE  to  Und  himr. 
and  he  was  not,  therefore,  hound  to  have  come  in 
at  the  trial  at  all.  He  might  have  stood  aside  and 
have  said,  I  will  let  you  tute  your  verdict  as  to  the 
personalty,  and  at  the  proper  time  I  will  come  in 
and  bring  my  action  on  thu  realty,  so  that  the  whote- 
will,  as  regaids  the  realty,  would  hare  had  to  be 
gone  through  again,  and  you  would  have  had  to  pay 
the  costs  of  both  proceedings.  It  seems  to  me  that- 
it  would  be  setting  a  bad  example  if  this  court  were- 
to  say  to  an  heir-at-law,  If  you  choose  to  come  in 
and  litigate  the  realty  at  the  same  time  as  the  per- 
sonalty, and  so  make  it  one,  and  therefore  a  less 
e.TpenslTe  pnweeding,  you  shall  not  have  your  costs  ; 
but  you  snail  have  them  if  you  stand  aside  and 
make  the  executors  go  over  Ae  same  ground  again. 
It  seems  to  me  that  the  heir-at-law  has  done  that 
which  is  most  desirable  in  your  clients'  interests. 
He  has  carried  on  the  contest  with  you  in  mnch 
the  least  expensive  way.  The  order,  theiefofv,  is 
conflrmed,  condemning  the  executors  in  tiie  eosts  of 
the  suit,  with  the  costs  of  this  moUon. 

Solicitor  for  the  plaintiff,  Sismey. 

Sf^itor  for  the  defaidant,  Jemm^ 

Solicits  for  the  intervener,  Orom. 


COURT   FOB   DIVOBCig  AND  1CAXBX-- 
MONIAL  CAUSES. 

Reported  by  W.  LKvczms,  Esq.,  Banittta^hnr. 

Tuesday,  Dec  21,  1869. 

Tkatxah  r.  Teatkak  um  RtnatxcL. 

Dimcktiau  amt — Outevf  fbrmtr  tnit  aof  pedi^-StU- 
proeiatu*  r^iaed. 

A  husband  having  failed  in  one  suit  for  disst^ationf 
brought  a  second  but  charged  the  adultery  with  a 
different  co-respondent.  The  court  held  that  it  was 
not  the  same  cause  of  action,  and  refused  a  motion  ttt 
stay  proceeditigs  until  the  husband  had  paid  the  costs 
of  the  former  suit. 

This  was  a  husband's  suit  for  dissolution  of  mar- 
riage, on  the  ground  of  adultery  with  the  co- 
respcmdent.  The  peUtioner  had  brought  a  former 
suit  for  dlssdution  with  a  different  oo-raspondent* 
in  which  he  bad  f  uied,  and  hia  wife  had  dso  broui^t 
a  suit  against  him  for  jndidal  sqiaration  on  the. 
greond  of  omelty,  in  which  she  bad  aueoeaded.. 

Searle^  on  behalf  of  the  respondent,  now  moved  to 
stay  proceedings  until  the  petitioner  had  paid  the 
costs  of  the  former  suit.   He  submitted  uafi  the  • 
cause  of  action  was  the  same,  and  cited. 

Plows  V.  Locksley,  32  L.  J.  227,  Q.  B. } 

Hoare  T.  Diekson,  7  C.  B.  164 ; 

Colbei  T.  Wamer,  L.  Bep.  2  Q.  B.  108. 

Lord  FxMSAHGn,  J.  0.~I  have  looked  into  the  - 
authorities,  and  I  And  th$.t  where  a  plaintiff  having 
failed  in  one  action  brings  another  for  the  same' 
caos^  the  conrt  wUl  ordM  him  to  pay  the  costs  oI ' 
the  fanner  pioceedings  before  he  goes  fartbsr.  That 
ia  not  the  ease  heie.  The  petitioner  is  asking  foe 
the  same  remedy — to  get  rid  of  his  wife,  but  it  in 
with  a  different  co-respondent,  and  it  cannot  be  stid^ 
tlierefoee,  tiurt  the  cause  of  aetion  is  tlw  sams^ 

Fetttloner  in  person. 

Att(HnG|rforieBpond«it,£diinr(^^  . 

-P^itizedbyLiOOgle 


BiTBOM  V.  P&anw  axd  VAjam — Yeatiijui  v.  Ynanux  um  Rumkbli» 
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mnXSD  STATES  DISTBICT  OOUBT— DT 
ADMZBALTT. 

EASTERN  DISTRICT  OF  KEW  TORE. 
Tuadag,  Nov.  28,  184». 
(B«fon  Bncmc^  J.) 
Tu  Uvms  Statu  v.  Tn  SrsAjm  Xusoinu. 

EuK  on  Aip— Maritime  tam-^Ramne  law§ — Plau/tif — 
JwruAatoit-^PncudiKgt  i«  rcn  and  m  ptrmmam  in 

E!jf  the  tetmue  law*  of  the  Untied  Stales  no  goodi, 
warea,  or  merchandiseM  liatt  be  imported  in  a  ihip  or 
veael  hdonging  in  whole  or  part  to  a  citiun  or  ciluxnt 
without  having  a  proper  numi/e$t  or  nuaifeaie  on 
iuord^  under  a  penalty  equal  to  the  value  of  the  good* 
net  inebided  in  the  manifat  or  manifette.  To  tmforce 
pegmehi  of  the  penaltg  the  vetiel  may  be  eeized  and 
proceeded  offainet  eummarilf  bjf  Hb3  in  any  eottrl 
hamng  juriadtaion  1 

Bdd,  that  the  eeizure  <tf  the  teteel  referred  to  bg  the 
statute  meant  a  eeizure  bg  the  norma/  ^  the  Ad~ 
niraltg  Court  in  the  ordinary  courte  of  a  proeeedim 
in  rem,  and  not  by  the  Government ;  and  that  the 
penalty  forming  a  maritime  lien  upon  the  veteel,  a 
proceeding  in  rem  in  the  Admiralty  Court,  and  not  a 
euit  in  a  court  of  law,  woe  the  proper  course  to  adopt, 
that  being  the  only  proceeding  known  to  the  law  Men 
ie  competent  to  determine  the  righte  wAicA  are  U4dile  to 
be  itaiohed  by  an  attempt  to  enforce  a  lien  upon  aMp. 

Bdd,  further,  that  it  was  not  neceuary  to  poetpone  pro- 
eeeaingi  a^ntt  the  ekip  until  proeetdingt  had  hem 
taken  agatnet  the  matter  or  owner. 

Bbhbdict,  J.— Tbil  la  a  proceediDg  in  rem,  ioBti- 
tated  in  behalf  of  the  United  States  against  the 
'Steamer  MisMouri,  to  recorer  the  lum  of  2998  doUarg, 
for  which  Bom  it  is  claimed  that  this  steamer  Is 
holden  to  the  United  Statea  uadcr  the  laws  thereof. 
The  arermenta  of  the  libel  are,  that  at  a  certain 
•pecifled  time  certain  goods,  wares  and  merchandiae, 
which  are  particularly  described,  were  imported  and 
broaght  iDto  the  United  Sutea  from  a  foreign  port 
in  this  vessel,  which  were  not  included  in  her 
manifest,  contrary  to  the  Act  of  Congress,  passed 
Sod  March,  1799,  and  which  belonged  to,  or  were 
oonaigned  to  the  master,  mate,  officers,  and  crew  of 
•old  ressel ;  that  the  value  of  said  merchandise  was 
2998  dollars,  and  hj  reason  of  the  premises,  and  by 
force  of  the  statute  in  auch  case  made  aod  provided, 
the  said  Teasel,  her  tackle,  apparel  and  furniture, 
became  liable  to  the  United  Statea  for  the  payment 
of  the  sum  of  2998  dollars  as  a  penalty.  Where- 
fore it  was  prayed  that  process  in  rem  issue  against 
aaid  vessel,  her  tackle,  apparel  and  furniture,  to  en- 
forse  the  payment  of  said  penalty,  and  that  the 
TWsel  mlgnt  be  arrested,  and  the  said  penalty  pro- 
nounced for  by  the  court,  and  the  vessel  condemned 
ud  sold  to  ;ny  the  same.  Under  this  libel  the 
QBual  process  tn  rem,  according  to  the  course  of  the 
admiralty,  was  issued  against  the  vessel,  by  viitae 
of  which  she  was  duly  seized  in  waters  wiUiin  the 
jurisdiction  of  this  court ;  whereupon  the  d^mants 
duly  appeared  and  filed  their  claim,  and  at  the  aaroe 
time  excepted  to  the  libel,  which  exceptlona  MW  now 
to  be  disposed  oF.  The  qaestion  raised  ai  to  the 
jurisdiction  is  first  to  be  considered.  A  atatement 
of  the  provisions  of  law  under  wbich  this  libel  is 
flled,  is  necessary  to  show  the  precise  queations 
which  the  case  iiresenta.  The  Act  of  2od  Man^ 
1709  Caect.  2i,  1  sUt.  MG),  which  ia  referred  to  in 
the  libel,  novldes  as  follows:— "If  any  goods, 
wares,  and  merchandise,  shall  be  imported  or 
brought  into  the  United  States  in  any  ship  or  veaeel 
wbatetrer,  beUmglng  to  the  whole  or  in  ptrt  to  • 
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cittzeo  or  citizen^  inbalntant  or  inhafaitinta  of  lie 
United  Statea,  from  aoj  foiciga  port  ot  place, 
without  having  a  manifeat  or  naaifcata  on  board 
^reeaUe  to  me  dbeetiow  in  the  fof^pMng  aediaa, 
or  which  shall  not  be  included  or  described  themiB, 
or  shaU  not  agree  therewith ;  in  every  soch  ease  the 
master  or  other  person  having  the  charge  or  eoa- 
uiand  of  such  ship  or  veasd  Aall  forfdt  and  a 
aum  of  money  equal  to  tha  value  of  aodi  goods  not 
included  in  audi  manifeit  or  manifeata.'*  SbIm- 
quently  it  was  by  atatute  enacted  (eee  Act  of 
July,  I8«6.  sect.  8,  Lawsof  1866, 180)  That  in  any 
case  where  a  vessel,  or  owner,  or  master,  w  managv 
of  aveaaelaballbe  snbjectto  apenaltyforavitriatka 
of  tfae  revenae  lawa  of  the  United  States,  $udt  vend 
ihall  be  holden  for  the  paymeKt  tuA  penally,  wAmtj 
be  a^xed  and  proceeded  agabiat  amninarlj  by  HW 
to  recover  auch  penalty  in  any  district  eowt  of  tte 
United  States  having  jurisdiction  of  the  offenoe." 
Under  theK  two  provisions  of  law,  it  is  here  con- 
tended, on  the  part  of  the  Government,  that  by 
reason  of  the  facU  set  forth  in  tfae  libel  a  lien  has 
been  created  upon  tfaia  steamer  for  the  sum  of  2998 
dollars,  which  lien  may  be  enfbrced  bf  laHSsmij 
proceedings  !n  rem  upon  the  instance  aide  of  tw 
court,  and  that  onch  proceedings  mny  be  tatei  la 
any  district  where  the  vessel  mapr  be  found  wiUioiit 
previous  seizure  thereof ;  all  which  propositions  the 
claimants  deny.  The  Act  of  18th  July,  1866,  under 
which  this  libel  is  flled,  is  an  ifutance  of  iocor^ 
porating  into  the  revenue  laws  that  marked  featne 
of  the  maritime  law  wbich  treats  a  ship  as  a  perstn, 
and  makes  her  personally  responsiUe  for  the  acts  of 
those  who  own  or  control  her ;  such  legislation  is 
but  the  offspring  of  that  necessity  out  of  which 
sprung  the  rule  of  the  maritime  law.  It  was  long 
ago  found  necessary,  in  order  to  regulate  the  bun; 
ness  and  conduct  of  ships,  which  wander  eversrwbeie, 
and  are  the  efficient  agents,  both  for  good  and  evil, 
of  persons  often  entirely  unknown,  or  iinposnble 
to  be  found— as  between  man  and  man,  to  charge  the 
ship— whidi  is  always  known,  and  can  always  be 
found,  not  only  with  the  contracts,  but  the  torts  of 
her  master  and  her  owners.  The  same  necessity 
has  been  felt  in  respect  to  the  dealings  of  the  sb^ 
master  and  shipowner  with  tbe  Government,  and 
accordingly  the  Act  of  1866,  in  order  to  secnn 
obedience  to  the  revenue  laws,  causes  the  unlawful 
acts  of  the  shipmaster  and  shipowner  to  cha^  the 
ship  herself  with  the  penalties  prescrilKd  for  the 
violation  of  those  laws.  The  k^al  effect  of  this 
statute,  therefore,  taken  in  connection  with  the  Act 
of  2nd  March,  1 799,  is  to  cause  tbe  unlawful  transpoi^ 
tation  by  the  master  contrary  to  the  Act  of  3na 
March,  1799,  to  chai^ietheBhipwith  the penalty  there 
prescribed,  in  the  same  manner  as  according  to  tbe 
maritime  law  a  violation  of  the  sailing  rules  by  the 
master,  which  causes  a  collision,  charges  the 
with  the  damages  ensuing.  In  construing  sndi  a 
statute — milder  as  it  ia  than  many  statute*— it 
should  be  borne  in  mind  that  it  ia  a  revenue  law, 
and  like  all  revenue  laws,  to  be  so  eonatroed  as 
effectually  to  accomplish  the  intention  of  the  Legit- 
lature,  and  not  necessarily  with  great  sttictneas  ia 
favour  of  the  defendant :  ^Taylor  v.  United  Stalet,  3 
How.  210.)  Let  it  be  noticed,  tiien,  that  the  Actdoes 
not  declare  a  forfeiture,  but  simply  creates  a  chann 
upon  tfae  sliiik  and  that  the  case  made  by  the  Uw 
is  not  onecf  sMsnr^  but  of  lien.  Property  taiUiim 
to  the  Government  may  be  sdzed,  but  I  am  not 
aware  that  a  s^zure  is  ever  permitted  except  i^en 
the  Utle  to  the  property  has  changed  by  operabon 
of  law.  A  seizure  is  an  aasertion  of  title  in  the 
GovCToment,  and  tbe  snbwqnent  proceedings  b 
court  are  prooeedings  to  tiy  the  title  ao  assolsd. 
When  the  object  of  sndi  a  seixnie  is  a  tlap,  the 
subsequent'  proceeding  la  In  ubatance  a  pewy 
nat.  «>d  wi&M  t^g^^Q^C^  ^ 
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dictfoii  (rf  the  United  States.  The  Act,  therefore, 
would  not  aaiq;)ort  a  seizure,  for  it  doea  not  declare 
a  fnfeiture.  But  it  is  said  this  caonot  be  so, 
becanae  the  Act  expressly  provides  for  a  seizure 
vbea  it  declares  that  the  ship  "  may  be  seized,  and 
prooeeded  against  somtnarily  hj  libeL"  The  word 
*'Miiure,**  as  here  used,  cannot,  howerer,  be  con- 
aidered  at  lefening  to  a  rereane  seizure,  but  to  that 
wizore  b^  the  marshal  under  the  process  of  the 
court,  which  forms  part  of  everj  proceeding  in  reni 
in  the  admiralty.  So  construed,  tiie  provision  for  a 
■eirare  and  summary  hearing  upou  a  libel  is 
simply  a  statutory  arerment  of  the  jurisdiction 
of  the  district  courts  to  enforce  the  lien  which 
the  Act  creates,  according  to  the  course  of  the  adml- 
nUty.  This  construction  of  the  Act  is  certainly 
reasonable,  while  to  hold  that  the  word  "s^zure" 
as  used  was  intended  to  authorise  an  assertion  of 
title  to  property  not  forfeited  but  simply  subject  to 
a  lien — peniaps  insignificant  in  amount — would  be 
to  gire  to  the  statute  a  strange  and  harsh  effect. 
My  opiniop,  therefore,  is  that  the  objection  to  the 
lira  uiat  it  doea  not  arer  a  seizure  wiUiin  the  dia- 
trict  mast  fail.  No  such  averment  is  necessary 
hecanse  no  prior  seizure  could  be  legally  nude  in  a 
case  like  this.  The  case  being,  then,  simply  a  pro- 
ceeding to  enforce  a  lien,  the  next  question  is 
whether  it  is  a  civil  case  of  admiralty  and  maritime 
jnriadictioD.  It  might  be  deemed  a  sufficient  answer 
to  this  question  to  say  that  the  Act,  when  it  declares 
that  the  proceeding  against  the  ship  shall  be  by 
libel,  dearly  intended  to  declare  the  cases  under  it 
to  be  cases  of  admiralty  jurisdiction.  But  if  this 
were  not  so,  or  if  a  doubt  be  entertained  as  to  the 
competency  of  theliegislature  to  require  a  proceeding 
according  to  the  course  of  the  admiralty  in  a  case 
not  within  the  constitutional  prorisioD,!  hold  the 
present  case  to  be  within  the  admiralty  and  mari- 
time jurisdictioa  conferred  by  the  constitution,  and 
for  two  reasons.  One  reason — to  my  own  mind 
entirely  satisfactory— is  that  it  is  a  proceeding  to 
enforce  a  lien  upon  a  ship.  A  ship  is  never  free 
from  liens.  From  her  cradle  on  the  stocks  to  her 
grave  in  the  sand,  she  is  always,  to  a  greater  or  less 
degree,  encumbered  by  those  charges  whteh  attach 
to  her  under  the  rules  of  the  maritime  law.  These 
liens  are  necessities  of  her  existence  and  usefulness 
as  a  ship.  They  are  to  the  ship  what  credit  ia  to 
tbe  merchant ;  without  them  she  must  lie  by  the 
wall ;  by  means  of  them  she  ploughs  the  tea.  A 
ptDoeediDg  to  enforce  any  lien  upon  a  ship  \iy  her 
nle— which  ia  the  only  method  of  enforcing  a  lien 
— must,  if  injustice  is  to  be  avoided,  call  in  question 
all  the  liens  upon  her,  and  must  accordingly  in- 
Tolve  an  adjudication  upon  liens  created  by  the 
maritime  law  and  exclusively  maritime  in  their 
nature.  It  would  seem,  therefore,  that  it  might 
wtH  be  held  for  ttat  reason,  if  for  no  otbv, 
Uiat  all  inch  proMediogs  should  be  taken  in 
that  court  to  which  tbe  determination  of  maritime 
questions  more  especially  belongs.  And  all  such 
proceedings  should  be  held  to  be  within  the  jurisdic- 
tion of  the  admiralty  for  the  further  reason  that  the 
proceeding  ta  rem  of  the  admiralty  is  the  only  pro- 
ceeding known  to  the  law  which  ia  competent  to 
determine  the  ri^ta  which  m  liable  to  be  inTolred 
by  any  attempt  to  enforce  a  lien  upon  a  ship.  An 
illaatration  such  as  might  be  presented  any  day  will 
serve  to  show  the  correctness  of  this  proposition. 
Suppose  then  the  case  of  a  lien  upon  a  ship  to  ibe 
extent  of  her  value,  under  this  Act  of  1860,  and  that 
Uie  afaip  proves  to  have  been  heavily  bottomried 
abtoed,  and  on  the  voyage  home  to  have  sustained  a 
CoUlsion  by  which  a  ahip  equal  to  her  in  value  has 
been  sunk.  Of  course  upon  arrival  ^e  owes  a  con- 
nderable  sum  to  her  crew,  and  her  cargo  tarns  out 
damaged  by  the  disaster.  If  in  such  a  case  the  lien 
of  tbe  QoTemmoit  is  to  be  enforced  by  a  suit  at  lav, 
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who  is  to  be  the  defendant  ?  Do  you  say  the  owners  7 
They  have  no  interest  to  defend  luatil  they  have  suo- 
cessfully  disputed  both  the  bottomry  and  the  collirimi 
demand.  If  you  say  the  bondholder,  his  interest 
depends  upon  the  validity  of  his  bond  and  the  in- 
validity of  the  collision  demand,  and  that  in  turn 
can  only  be  recognised  after  it  appears  that  the 
cause  of  the  collision  was  faulty  navigation  of  the 
vessel  proceeded  against,  and  what,  in  such  a  suit,  is 
to  become  of  the  sailors  and  of  the  demands  of  the 
numerous  freighters  ?  To  such  a  state  of  facts — and 
I  have  supposed  no  unreasonable  case — a  suit  at  law 
is  inadequate.  In  all  such  cases  the  proceeding  in 
rem  of  the  admiralty  to  which  all  the  world  are  par- 
ties— a  proceeding  which  is,  in  some  sense,  a  ship's 
bankruirtcy  proceeding,  whereby  she  is  discharged 
of  all  her  debts,  and  her  value  distributed  among  her 
creditors — a  proceeding  of  which  the  Supreme  Court 
in  the  case  of  the  Alotes  Tat/hr,  4  WaJ.  427,  say  : 
"  The  distinguishing  and  characteristic  feature  of  a 
proceeding  in  admiralty  is  that  the  vessel  or  thing 
^x>ceeded  against  is  itseir  seized  and  impleaded,  de- 
fended, and  judged,  and  sentenced  accordingly." 
Such  a  proceeding,  I  say,  is  a  necessity,  if  injusuoe 
is  to  be  avoided.  By  means  of  that  most  sensible 
and  useful  of  legal  proceedings,  the  conflicting  de- 
mands of  the  Government,  of  the  bondholder,  of  the 
owner,  of  the  crew,  and  of  the  freighters  in  the  case 
supposed,  are  all  easily  adjudicated  and  disposed  of 
at  once— perhaps,  eveu  the  ship  meanwhile  earning 
a  som  equal  to  them  all,  to  the  advantage  of  bet 
owners  and  the  benefit  of  mankind.  My  own  opinion 
therefore  is  that  a  sufficient  reason  for  sustaining  the 
jurisdiction  of  the  admiralty  in  a  case  like  this  is  to 
be  found  in  the  nature  of  the  thing  to  be  proceeded 
agiUnst — namely,  a  ship.  But  a  second  reason  can 
be  given,  and  that  is,  that  the  subject  matter,  which 
is  uie  foundation  of  the  charge  upon  the  ship,  ia 
clearly  maritime  in  its  character,  and  therefore 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States.  The  lien  which  ia  sought  to  be 
enforced  arises  under  the  statute  out  of  an.  alleged 
unlawful  importation  of  cargo  by  this  ship  This  la 
as  clearly  **  a  water  transaction  "—to  use  tbe  words 
of  Cbtef  Justice  Mar^all,  as  tiie  exportation  of 
cargo ;  and  in  the  case  of  the  Vengeance,  3  Dal.  297, 
the  jurisdiction  was  sustained  upon  the  sole  ground 
that  the  exportation  of  cargo  in  a  ship  was  a  water 
transaction.  Such  matters  have  indeed  long  been 
conceded  to  be  within  the  lawful  jurisdiction  of  the 
admiralty ;  (Oodolphin,  48.)  If,  then,  tiie  subject 
matter  out  m  which  the  lien  arises  be  maritime  the 
lien,  although  created  by  statute^  may  be  enforced 
in  the  admiralty  :  (TAe  St.  Lawrence,  1  Black  622.) 
Because  of  the  subject  matter,  therefore,  I  hold  the 
present  proceeding  to  be  a  case  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States. 
Nor  do  I  see  any  difficulties  in  the  way  of  enforcing 
the  Act  of  July,  1866,  in  accordance  with  these 
views,  such  as  seem  to  have  occurred  to  the  minds 
of  acme  in  considering  the  effect  of  similar  provisions 
in  the  passenger  laws.  The  provision  of  tbe  Act 
which  requires  the  proceeding  to  be  by  libel  in  the 
admiralty  would,  doubtless,  be  held  to  import  that 
the  lien  is  to  be  treated  acceding  to  tbe  principles 
and  rules  of  the  admiralty,  which  are  ample  to  pre- 
vent injustice  and  also  to  protect  commerce.  Af^in, 
it  is  objected  to  this  libel  that  it  fails  to  show  juris- 
diction in  this  court,  inasmuch  as  it  does  not  appear 
that  this  court  would  have  jurisdiction  of  a  criminal 
prosecution  for  the  illesral  importation  of  the  cargo 
in  question,  while  the  Act  of  1866  declares  that  toe 
proceedings  against  the  vessel  shall  be  '*  in  the  dis- 
trict court  having  jurisdiction  of  the  offence."  There 
remains  to  consider  one  other  objection  to  this  libel, 
which  is,  that  it  contains  no  averment  of  a  prior 
judgment  against  the  master  for  the  penalty  now 
so^mht  to  be  recovered  against  the  vesse^  Upon 
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this  question  my  opinion  is  tbnt  under  the  Act  of 
1806  proceedingB  like  the  present  may  be  taken 
against  the  vessel  in  the  absence  of  any  proceedings 
BKftinst  tlie  master  or  owner.  Thcobvioua  intention 
of  the  Act  was  to  enable  the  Government  to  enforce 
the  revenae  laws  hy  a  prompt  seizure  and  prosecn- 
Htm  of  the  vessel  In  case  of  a  violation  of  theni.  It 
tiierefere  declares  that  when  the  master  or  owner 
incur  s  penalty,  the  vessel  m»j  be  seized  and  pro- 
ceeded against  summarily.  If  a  forfeiture  had  been 
declared  any  previoaa  proceedings  against  the 
master  would  not  have  been  suggested,  and  a  for- 
feitare  to  be  followed  by  instant  seizure  witiiout 
prior  proceedings  against  any  one  is  frequently  de- 
clared for  acts  of  the  master.  Thus  the  Act  of  2nd 
March  1799,  forfeits  the  vessel  for  the  unlading  of 
cargo  before  arrival  at  the  place  of  discharge,  and  also 
for  tiie  unlading  without  permit,  or  otherwise  than 
in  open  day.  The  Act  of  27th  June,  1864,  forfeits  the 
Teasel  for  unlading  except  in  presence  of  an  inspec- 
tor, and  for  a  refusal  of  the  peraon  in  charge  to  deliTa* 
tin  key.  The  Act  of  18th  July  1866,  forfeits  the  vessel 
for  failure  of  master  to  report  at  the  first  port,  all 
goods  bought  for  use  of  vessel  in  British  provineee. 
The  Act  of  28th  March  1826,  forfeits  the  vessel  for 
neglect  of  the  master  to  deliver  his  manifest.  In 
place  of  instant  forfeiture  of  the  whole  vessel,  the 
Act  of  1866  creates  a  lien  which  is  by  far  the  milder 
form  of  punishment,  and  if  so  construed  a*  to  render 
it  as  effective  at  possible,  it  will  still  be  much  less 
rigorous  than  many  laws.  It  is  easy,  tbei^ore,  to 
■ay  that  the  words,  "holden  for  the  payment  of 
■och  penalty,"  used  in  this  Act  are  intended  to 
create  an  original  liability  on  the  part  of  the  ship 
for  a  penalty  equal  to  that  imposed  upon  the  master 
or  owner ;  and  tbat  the  words,  "  seized  and  pro- 
ceeded against  summarily,"  preclude  the  idea  of 
delay,  and  import  that  the  proceeding  may  follow 
the  unlawful  act,  and  rest  upon  that  alone,  thus 
adopting  the  rule  of  the  maritime  law — that  a  ship 
may  be  treated  as  a  person,  and  "  judged  and  sen* 
tenced  accordingly  :"  ( The  Moms  Tmlor,  4  Wal.  427.) 
And  it  vUl  be  found  tbat  great  difflcalties  attend 
any  other  construction  of  the  Act,  fwr  if  it  be  held 
that  the  ship  becomes  chargeable  by  the  unlawful 
act  when  committed,  but  can  only  be  proceeded 
i^ainst  at  the  termination  of  proceedings  against 
the  master  or  owner,  which  may  be  commeneed  at 
any  time  within  three  years,  a  most  dangerous  class 
of  secret  liens  upon  ships  will  be  created  to  the 
gpsat  detriment  of  commerce,  with  but  little,  if  any, 
adviuatage  to  the  Government ;  while  if  it  be  held 
that  under  the  Act  the  vessel  first  becomes  charge- 
able upon  the  rendition  of  a  judgment  against  the 
master  or  owner,  the  ship  would  become  first  cbarg- 
able  long  after  the  transaction,  when  she  might 
meanwhiie  have  been  sold  to  innocent  parties,  or 
•neombered  by  liens  to  ber  full  valn^  or  lemored 
to  foreign  parts.  A  further  ol^don  to  the 
latter  construction  seems  to  me  also  entitled 
to  great  weight,  namely,  that  under  either  the 
owners  and  other  parties  interested  in  the  ship 
would  be  debarred  from  the  right  to  contest  the 
question  irf  liability  for  the  penalty,  A  judgment 
•gainst  the  shipmaster  in  an  aetioD  where  he  would 
be  the  only  defendant,  and  of  wUeh  no  others  would 
have  notice,  would  be  conclusive  of  the  liability  of 
the  ship.  I  cannot  believe  that  such  was  the  inten- 
tion of  the  Legislature.  On  the  other  hand  it  may 
be  said,  that  under  the  construction  here  sought  to 
be  given  to  the  Act,  the  proceedings  against  the  ship 
would  often  be  a  proceeding  to  owcct  as  sncertaio 
mm,  inasmuch  as  many  of  the  penalties  Imposed 
lor  violation  of  the  revenue  laws  are,  within  certain 
limits,  left  In  the  discretion  of  the  court  which  tries 
the  offender.  To  which  the  sufficient  answer  is, 
that  the  same  discretion  can  as  wdl  be  exercised  in 
the  proceeding  in  rem  against  the  ship  as  in  the  pve- 
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ceeding  in  penonttm  against  the  master.  Proceed- 
ings in  rem  for  sums  uncertain  and  dependent  on 
the  judicial  discretion  are  common  proceeding!, 
in  the  admiralty,  as,  for  instance,  actions  for  sdTSfie, 
personal  injuries,  and  the  like.  The  consideratioM 
I  have  thus  endeavoured  to  present  seem  to  me-ts 
lead  forubly  to  the  conclusion  to  which  I  kne 
arrived,  that  under  the  Act  of  1866,  taken  in  eo»- 
neclion  with  tlie  24th  section  of  tlie  Act  of  March  2, 
1799,  the  facts  alleged  to  exist  in  the  present  cass 
are  sufficient  to  create  a  lien  upon  this  ateaaer  (or 
the  amount  of  the  penalty  claimed,  which  may  bs 
enforced  by  a  proceeding  in  admiralty  in  Uiis  amit, 
without  proof  of  a  prior  seizure  of  ^  vessel,  or  of 
a  prior  judgment  against  the  master  lor  such  pwsl^. 


Baurtedlu  Douaus  KixasroaD,  Es^.,  BaRiitorst-IdV. 

7Ws££iy,  Dee.  2,  ISGO. 

(Present,  the  Bight  Hon.  tlie  Lord  Cuangblloi, 
the  Archbishop  or  Yobk,  the  Bishop  or  Loe* 
DDK,  Lord  Chblhsfobd,  Sir  Jambs  W.  Coltili, 

wid  Sir  JoBcpH  Napibr.) 

Thokas  Btasd  tiBEPPABD  (app.)  V.  the  Bev. 
WiLLiAH  Jakeb  Eajslt  BEimEri  (resp.) 

Fraetiet— Appeal  frmn  Ardiu  Coarl  ta  A«y  Cmal 
— liule  H— Period  between  britigiiig  in  petili»»  if 
appeal  and  hearing — Conttimadoia  nrm-appwvheta 
coart  betaiff. 

Rale  14  of  the  Rules  far  Apptals  in  Ecclesiastical  and 
Maritime  Causes  applies  to  an  appeal  from  the  Arda 
Court,  as  to  theform  of  articles  of  aarge  a^aiiat  a 
clerk  for  heresy^  althou^  the  cUrt  contumaeKmJ^  re 
fused  Jo  appear  to  the  citation  qf  tkat  court. 

In  such  a  case,  therefore,  as  well  at  in  tha  onMianf  cdM 
ahere  an  appearance  has  not  been  entered,  th»  aWM' 
ahali  not  stand  for  hearing  before  the  Ju^dal  um* 
miltee  vntil  a  period  of  four  montht  has  e:^irsdfrm 
the  bringing  in  iff  the  petitimi  of  appeal. 

This  was  an  appeal  from  a  decree  of  the  Dean  of 
Arches  (Sir  Robert  Fhillimore),  dated  80th  Oct 
1869,  in  a  cause  of  the  oOlce  of  the  Judge  proaoHd 
by  the  appellant,  of  the  parish  of  Prome  Selwosd, 
Somersetshire,  agaiut  the  napondmt,  the  vicsr  of 
tlMt  parish. 

The  eavse  came  befsrs  the  ARihes  Canrt 
letters  of  request  from  the  Bishop  of  Bath  aa< 
Wells.  The  respondent  was  charged  with  har^ 
caused  to  be  prkited  and  published  within  the  die- 
cese  of  Lond<m,  certain  works  in  which  he  advise^ 
maintained  or  affirmed  doctrine  directly  ceotrary  i* 
repugnant  to  the  articles  and  fOTmalarics  <rf  tb» 
Church  of  England,  the  said  works  briag  entitled 
respectively  "  Some  Hesnlts  (rf  OeTraetariaa  More- 
meet  of  1888,**  forming  one  of  the  essays  cooCaiasl 
iu  "  The  Church  and  the  Worid,"  printed  and  pub- 
Kshed  in  1867 ;  and  "A  Plea  for  Tolention  in  th* 
Church  of  England,  in  a  letter  to  the  Bev.  E.  ^ 
Pnsey,  D.D.,  Sea."  second  andAird  editions,  pvMn 
and  puUishedin  Louden  in  1867  and  186B. 

Certain  pam^  from  the  said  wins* 
out  in  the  letters  of  request  and  citation,  la  ths 
articles,  further  passages  from  the  same  WDri0 
were  set  oat.  At  the  bearing  on  the  admissioa  v 
the  articles,  after  the  arguments  of  coinsel  on 
behalf  (tf  the  i^pdlant,  the  Dean  of  Arches  dels»- 
mioed  that  these  fortlier  passates  refetfed  to  * 
separate  and  dietioet  durn  of  beie^,  s«d  wm> 
therefore,  a  variaoee  from  the  letters  of  request  «iw 
citation,  and  aecordfaigly  directed  the  articles  t«  bs 
reformed  by  omitting  all  such  parts  thsfeef  s» 
charged  the  renwDdent  with  contravening  tits  39* 
Articte  of  B«U^  enlitledf  •*  Of  the 
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eat  Dot  the  Body  of  ChriBt  ia  the  use  of  the  Lord's 
Supper."  The  Dean  of  Archea  in  the  course  of  hia 
jndgDient,  remarked  on  the  inconveoience  arising 
to  the  court  from  the  contumacious  refusal  of  the 
respondent  to  appear  to  the  citation. 
.  Leave  to  appeal  to  the  Judicial  Committee  iras 
giren  to  the  appellant,  and  on  13th  Not.  1869,  the 
petition  of  appeal  was  filed,  and  transmitted  to  the 
registrar  of  the  Judicial  Committee,  who  acknow- 
ledged the  receipt  thereof  hy  letter  of  the  same  date. 

Dee.  2.—Sliiphen9,  Q.  C.  and  Dr.  Iristram  (with 
whom  were  Archibald  and  Shato')  for  the  appellant. — 
A  preliminary  point  would  be  submitted  to  their 
Lorfihipa,  viz.,  whether  the  hearing  of  the  appeal 
was  not  too  soon,  under  rule  14  of  the  Rules  for 
Appeals  in  Ecclesiastical  and  Maritime  Causes. 
Tfaat  rule  prorided  that  four  months  must  elapse 
between  the  bringing  in  and  hearing  of  the  petition 
of  appeal,  where  an  appearance  has  not  been  entered. 
It  would  be  snbinitted  that  this  rule  did  not  apply 
to  the  present  case,  since  this  was  a  mere  interlo- 
CQtory  application,  by  which  the  respondent  could 
not  bo  in  any  way  prejudiced  or  benefited.  The 
respondent  bad  been  pronounced  contumacious  for 
BOQ-appcar&nce  in  the  court  below  ;  he  was,  Uiere- 
fore^  in  do  way  before  the  court  below,  nor  had  he 
lay  right  of  appe^  nor  could  he  benefit  by  that 
appeal: 

Beriert  v.  Herbert,  2  Phill.  430 ; 
fionley  t.  Hdwardt,  4  Moo.  F.  C.  407. 

The  Lord  Chahcellob  delivered  judgment 
to  the  following  effect :  —Their  Lordships  are  all  of 
opinioD  that  this  appeal  stands  for  hearing  too  soon. 
Mle  14  ia  that,  *'  as  soon  as  the  time  allowed  for 
bringing  in  tlie  cases  has  expired,  the  appeal  shall 
•taod  for  hearing  before  the  Judicial  Committee, 
pcoTided  that  where  an  appearance  has  not  been 
iDt^ed,  a  period  of  four  months  has  expired  from 
the  bringing  in  of  the  petition  of  upeal :"  (Rules 
for  Appeals  in  Ecclesiastical  and  Moiitime  Causes, 
Dec.  1 1,  1865  ;  32  L.  J.  Priv.  Co.  p.  iL)  It  was  con- 
tended that  the  rule  does  not  apply  to  the  present 
tue,  because  this  was  an  interlocutory  application, 
*&d  because  the  respondent  had  contumaciously  re- 
Xued  to  appear  ia  the  court  below.  Their  Lord- 
ihips,  however,  consider  that  the  rule  applies,  aad 
vill  therefore  order  that  the  case  stand  over  till  four 
calendar  moDths  hare  exited  from  the  bringing  in 
flf  the  petition  of  the  appeaL 

PAkCtor*  for  the  appellant,  Moon  and  CWnvy. 


0i}ufts  (ETourtff* 


BOLLS  OOmT. 
fiwortsd  It  Hbrx  Put,  Ebq..  Tlnrrltitor  s*  Imw. 

/Vuli9,2>sc;10,  1869. 

AiiORMXT-GjnuBAi.  V.  Thb  DursBa*  Cohpaxt. 

Cottt — Taxation — Smveyor'B  cActrgea — Coirmiaaion  on 
pwrAase-money — "  Rydes  scale.** 

On  iaxaiion  of  a  biU  of  co«(«,  iha  master  allowed  an 
iteat  in  r&piet  of  awrv^/o^'t  ehargea  caladaUd  ae- 
Ctrdiag  to  "  lUfde'a  acaley"  b]f  tqiUai  a  eommiaiion  of 
fiom  oM-ia/fto  one  per  cent,  m  thtmuwU  of  tJu  pur- 
cAoas-fliMiqr,  aceordiiigi  to  (As  m^iuis  of  tit  cottt  » 
dIoKtd  to  nerv^fon. 

BoHmmu  to  remem  the  Uaatton  m  ra^Mcf  of  fftu  item 
dmuaaid  with  easts, 

**  S^^t  icoIk"  approved  of. 

Adjourned  summons. 

Tbi  waa  a  namaoM  takM  oat      flw  8aath- 


Eastern  Railway  Company,  asking  that  the  taxing 
master  should  be  directed  to  review  his  taxation  of 
a  bin  of  costs  payable  by  the  railway  company  under 
the  following  circumstances : 

The  South- Eastern  Railway  Company  had  taken 
for  the  purposes  of  their  works  certain  real  eetate 
belonging  to  the  Drapers*  Company.  Tlie  bill  of 
costs  sent  in  to  the  r^way  company  in  respect  of 
this  purchase  comprised  an  item  of  l^L  toi  t\tt- 
veyor's  charges.  The  purchase-money  was  little 
more  than  1200^  and  the  surveyor's  charges  were 
made  in  accordance  with  a  scale  of  chaises  prepared 
by  Mr.  Byde,  an  eminent  surveyor  in  the  dty  of 
London,  and  known  as  "  Ryde's  scale,**  By  thil 
scale  a  commission  of  from  one-half  to  one  per  cent, 
on  the  amount  of  the  purchase-money,  according  to 
the  nature  of  the  case,  is  allowed  to  the  surveyor. 
On  taxation  this  item  of  73/.  was  allowed  by  the 
taxing  master,  and  the  railway  company,  being  of 
opinion  that  the  charge  waa  excessive,  toidc  out  the 
present  summons  to  have  the  master's  decision  xe- 
viewed. 

IViear,  far  the  railway  company,  submitted  that 
the  system  adopted  in  common  law  taxation  of 
allowing  the  surveyor  a  quantum  wunal  voa  prefer- 
able to  that  adopted  by  the  taxing  masters  in  Chan- 
cery of  making  an  ad  vahrem  allowance  on  tixe 
amount  of  the  purchase-money. 

Bowring,  for  the  Drapers'  Company,  was  not  colled 

upon. 

Lord  RouiLLr. — I  am  quite  clear  that  this  appli- 
cation is  wholly  misconceived.  I  am  asked  to  set 
aside  tho  taxing  master's  decision,  not  on  a  question 
of  principle^  but  on  a  mere  question  of  amouot.  I 
never  enter  into  calculations  of  this  kind.  More- 
over, I  am  of  opinion  that  the  allowance  of  a  com- 
mission of  from  one-half  to  one  per  cent,  on  the 
purchase-money  is  a  reasonable  charge,  and  that  if 
Ryde's  scale  has  been  generally  adopted,  it  should 
not  be  interfered  with,  as  regular  allowances  of 
this  kind  are  very  convenient^  and  prerent  dispute! 
as  to  the  amount  of  chains.  The  summons  mos^ 
therefore,  be  dismissed  with  costs. 

SoUdtore  for  the  railway  company,  E.  P.  Cearna, 

6(dicitor  for  the  Drapers*  Company,  Lawford  ud 
Wattrlmae. 


Fridag,  Dec.  10,  1869. 

KxaSRlW  V.  KBBBH1.W. 

Veader  aad purcAa»er~Apprtpriatiou  efpwA/m- 
money — IntereaL 

A  pwcAater  contracted  to  bat/  certain  retd  estate  far 
38,500/1,  and  waa  by  the  terms  of  the  contract  liabk 
to  pay  intereat  at  6  per  cent,  up  to  the  lime  of  pay- 
matt.  Compktion  being  delayed,  he  transferred 
38,000/1  to  a  tqtarati  account  at  hia  baMkm'ty  and 
gave  notice  that  he  would  not  pay  any  further  MteM. 
IDu  vendor  denied  the  sn^tency  of  the  notice,  and 
the  purduuer  afla-wards  finding  thai  ie  had  not  paid 
in  the  whole  amount  of  the  purchaae-money,  paid  in 
the  remaining  500L  with  interest  thereon  : 

Held,  that  he  was  not  litdtle  to  pay  intereat  from  the  date 
when  he  transferred  the  38,000/.  a  separate  account, 
notwithstanding  that  the  amount  so  traniferred  wat 
leas  than  the  amount  of  the  purchaae-money  : 

Winter  t>.  Blades,  2  Sim.  ^  Stu.  393,  diatinguiahed. 

Adjourned  mimmons. 

Tins  was  an  application  by  the  plaintiff  in  the 
snit  that  the  purchaser  of  certain  real  estate,  part  of 
the  estate  which  was  bang  adouaisteredifi  the 
■u^  night  be  osaveDed  to  p^y  intWHt  tn  hif 


B52~V6i.XTi.,v.B.-REPORTS.    THE  LAW  TIMES. 


[iMu.  n,  un. 


Rolls.] 

purchase-money  at  5  per  cent,  under  the  following 
circamBtanceB. 

The  amount  of  the  purcbaBe-moneT'  was  38,500^., 
and  bv  the  contract  it  was  jnt>vided  as  follows : 
"  Furcbase  to  take  effect  from  the  80th  June  1868, 
and  iatcreit  at  5  per  cent,  to  time  of  pRymeat,  and 
timely  notice  to  be  giren  as  to  requirement  of  the 
purchaae-money."  Possession  was  given  to  the 
purchaser  on  the  30th  June  1868,  but  completion 
being  delayed  in  consequence  of  certain  difficulties 
which  arose  with  r^ard  to  the  title,  the  purchaser 
on  the  12th  Not.  following  gave  notice  to  the 
Tenders  that  he  had  appropriated  the  sum  of  3S,000J!. 
tor  the  purpose  of  the  purchase  and  had  transferred 
it  to  a  separate  account  at  his  bankers',  and  that  he 
would  not  pay  any  farther  interest.  In  a  letter 
acknowledging  the  receipt  of  the  notice,  the 
Tenders'  solicitors  stated  that  they  denied  the 
lofflciency  of  the  notice.  About  a  year  later 
the  punuiaBer,  finding  that  he  bad  appropriated 
eaOlieu  than  the  amount  of  the  purchase-money, 
transferred  to  the  upante  aeconnt  at  his  banker's 
a  further  sum  of  SOOt  with  intoeit  at  6  pev  oenL  up 
to  that  date. 

Rvmpihregs  (with  him  bouthgate,  Q.  C),  for  the 
Tendora,  contended  that  the  purchaser,  having  ap- 
^opriated  a  mm  less  than  the  amount  of  the  pur- 
chase-money, and  having  been  informed  by  the 
vendors'  solicitor  that  the  sufficiency  of  his  notice 
that  he  would  not  pay  any  further  interest  was 
denied,  must  now  pay  interest  on  the  whole  amount 
M  the  purdiate-money.  He  cited 

Diekenaon  v.  Heron,  Sngd.  Y.  &,  P.  l-lth  edit, 
p.  630; 

Esdaile  v.  Bt^hwson,  1  Sim.  &,  Stn.  122|; 
JiirJcs  V.  LordRoJcehy,  2  Swanst.  222 ; 
Winte-r  v.  Blades,  2  Sim.  &  Stu.  393 ;  Sagd.  V.  &. 
P.  Uth  edit.,  p.  eS». 

Jeseelly  Q.  C,  and  Brett  /nee,  for  the  purchaser, 
were  not  called  upon. 

Lord  KoMiLLT. — consider  this  quite  clear,  that 
if  he  had  paid  in  the  full  amount  Of  the  purchase- 
money,  and  given  notice,  he  would  thereby  have 
freed  himself  from  the  liaUlity  to  pay  interest. 
The  vendors  ml^t  have  called  upon  him  to  invest 
the  sum  in  their  jcdnt  names,  so  that  they  mi^t  get 
interest  on  it ;  but  they  do  nothing  of  the  kind.  He 
pays  in  38,000^  to  a  separate  account,  and  they  give 
him  no  notice  that  it  is  500/.  under  the  amount  of 
the  purchase-money.  This  is  not  the  case  of  a 
floating  balance,  as  in  Winter  v.  Bladea  (tup.'),  the 
purchaser  here  fairly  appropriated  the  mouey,  and 
from  the  date  of  his  notice  derived  no  benefit  from 
it.  I  am  of  opinion  that  in  substance  he  paid  lathe 
whole  amount,  and  that  he  is  not  liable  for  any 
interest  from  Uie  date  vhen  he  paid  the  money  into 
the  bank. 

Solldton  for  the  vendors,  Johnaon  and  WealheraOM. 

Solldtors  for  the  pnnduuer,  Clarhet  Waodadt, 
and  Rgkmd. 

Aop.  20  aatf  22,  1869. 

Thbvpp  v.  Qoodbioh. 

Araaiit^'SinvivorAin — Constrvction  afortbr  of  court 
—  Comat  MiuHng  on  marritd  wman. 

A  testator  directed  hit  residuary  estate  to  be  invested 
in  the  purchase  of  a  Government  annuitv  for  the  Joint 
Hves  of  his  wife  and  daughter,  and  Uit  life  of  the 
ntroiuor,  and  directed  the  annuity  to  be  paid  to  them 
String  their  I'utnt  lives  in  eqiuU  iharesy  and  m  the 
dsaih  of  either  the  whok  to  be  paid  to  the  jurviW 
dtaing  her  life  ;  amd  he  declared  thai  his  wi/e  and 
dm^ter,  or  the  nainvor  of  them,  thoM  not  have  the 
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power  of  electing  to  take  the  moaeif  in  See  of  iftc 

eaaaaiy  i 

It  being  found  in  a  suit  fbr  the  admini^ratian  of  fit 
testator's  estate  that  such  an  annuity  wadd 
amount  to  about  per  cent,  on  tXk  rmdiu,  tie  (n 
ladies  applied  to  the  court,  and,  by  an  ordermade  vi'li 
their  consent,  it  was  ordered  that  the  residue  should  be 
invested,  ana  it  wa$  declared  that  the  difference  bf 
tween  the  amount  of  the  residue  and  the  price  for  lit 
time  being  of  such  a  Gooemment  oJomiOf  as  ue  ren> 
due  wouid  have  purchased  at  the  teUato^s  dtaik 
would  belong  to  the  two  ladies  during  thar  Jeat  Sen, 
and  that  th^  had  each  power  to  di^ote  Ig  ej  m 
moiety  of  twA  difference.  ' 

The  testator's  widow  married  again  before  the  date  aj 
the  wder.   The  daughter  died  intestate,  and  the  priei 

tAe  aumtity  wa$  muci  reduced  m  cpassysiw  ef 
death: 

Held,  that  both  the  ladies,  having  consented  to  the  erdr, 
were,notwithstanding  thefaet  that  they  weremtder  dis- 
ability, bound  by  the  ordo',  but  that  it  tnast  be  oSitrei 
to  strictly,  and  that  the  daughter  not  having  exercised 
the  power  given  her  by  the  order  to  di^tose  fnf  wiS  ^ 
cm  moiety  of  the  difference  between  the  amount  of  m 
residue,  and  the  price  for  the  time  being  of  mi  a 
Government  annuity,  the  whole  of  such  difference  mud 
00  exactly  as  if  the  power  of  disposition  by  wiB  hud 
been  struck  out  of  the  order,  viz.,  to  the  survicor. 

By  bis  will  dated  the  16th  Feb.  1849,  John  Collett, 
after  directing  the  payment  of  his  just  debts  sod 
funeral  and  testamcutaiy  ezpeDses.  and  uukiBg 
some  specaflc  legacies,  gave,  devfaed,  and  beqneathn 
all  the  residue  m  hts  estate,  i»Dperty,  and  ofects  of 
every  description  unto  and  to  the  use  of  J.  W. 
Thrupp,  O.  Vile,  and  W.  Batty,  ^ir  heirs,  execn- 
tors,  administrators,  and  assig^ns,  upon  trust  to 
sell  the  same,  and  after  m^ing  the  payments 
thereinbefore  directed  out  of  tite  proceeds  «f 
sale,  to  invest  the  re^ne  in  thefe  names  la 
the  pordiase  of  one  or  more  Goveniment  or 
other  well  secured  annuity  or  annuiUes  to  be 
payable  during  the  joint  lives  of  his  wife  Ermia- 
gude  C<^ett  (now  Mrs.  Goodrich)  and  of  hit 
daughter  Charlotte  Eustatia  Atkinson,  and  the  life 
of  the  survivor  or  longer  liver  of  them.  And  the 
testatw  directed  and  declared  that  his  said  tiwltei 
should  stand  and  be  possessed  of  and  intemted  ia 
the  uid  anmUty  or  annuities  so  to  be  pnrdiased  «r 
acquired  by  them  as  aforesidd,  upon  tmst  to  pay 
the  same  by  quarterly  or  half  yearly  payments  or 
otherwise  when  received  unto  and  between  his  said 
wife  and  daughter  daring  their  joint  lives  in  eqnsl 
shares  and  ^oprations,  and  on  the  de^  of  eithv 
of  them  to  pay  the  wht»e  of  each  annni^  or  anaoi- 
ties  to  &M  survivor  of  them  for  her  life.  And  the 
testator  directed  and  declared  that  such  annuity  or 
annuities  should  be  for  the  sole  and  separate  us 
and  benefit  of  his  said  wife  and  daughtw  as  afore- 
s^d  respectively  wiUiout  pow^  of  antkapatioo, 
and  particnlarly  the  said  testator  deehued  that  Us 
said  wife  and  daughter,  or  the  anrviror  of 
should  not  have  the  power  of  electing  to  take  aao 
receive  the  money  to  be  apiffopriated  as  aforesud 
for  the  purchase  of  the  said  annuity  or  annuities  in 
Itott  of  such  annuity  or  annuities  being  aeti^lf 
purchased,  but  that  the  said  annuity  or  aoan^ts 
should  be  purchased  and  apidled  for  their  ruspectivt, 
separat*^  and  inalienable  use  and  beneflt  dlriflf 
their  j<^nt  lives,  and  the  life  of  the  survivor  of  then 
in  manner  thereinbefore  directed. 

The  testator  died  on  the  28Ui  Nov.  1856,  and  his 
will  was  proved  on  the  12th  Dec  following,  by  Mi 
executors,  J.  W.  Thrnpp,  O.  Vile,  and  W.  Battf. 
who  soon  afterwards  insutute^^  w^ojLtk,*^ 
nistration  of  the  teOi^tirteJeatkflOUj^LL 

In  pumunce  of  an  order  made  in  the  soi^  n* 


Thbcfp  r.  GooDuon. 
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warn  of  16,863iL  0«.  lid  Bonk  Three  Cent 
AnnuitieB  \ru  carried  over  to  aa  account  entitled 
""Hie  Indemnity  Fund." 

By  the  chief  clerk's  certificate,  dated  the  lat  June 
ISGO,  it  iras,  amongst  other  things,  certified  that  a 
Goremment;  aonui^  of  2620^  17s.  6dL,  payable 
doling  the  jtdnt  Urea  of  the  said  Erminnrae  Col- 
lett  and  Chariotte  E.  Atkinion,  and  the  lifia  fA  the 
avrriror  of  them,  could  hare  been  purchased  on 
the  28th  Not.  1857,  being  the  end  of  one  year  after 
the  testator's  death,  with  the  sum  of  53,667i:  Is.  2<L, 
b^g  the  amotuit  or  ralne  of  the  teatatot'a  lealdttaij 
estate. 

By  an  order  made  is  the  mid  nit,  at  the  in- 
sttoce  and  with  the  consent  of  the  two  ladies,  and 
dated  the  16th  Joly  1660,  It  was,  amongst  other 
things,  declared  that  the  difference  for  the  time 
being  between  the  total  amount  or  ralue  of  the 
Bank  Annuities  therein  mentioned,  or  other  the 
stocks,  funds,  or  securities  in  or  upon  which  the 
pneeeds  thereof  should  iot  the  time  bdng  be  in- 
Tested,  and  the  said  sum  of  15,852i:  Os.  Ud.  Bank 
Ihree  per  Cent.  Annuities  (the  indemnity  fund),  on 
the  one  hand,  and  the  price  or  sum  at  which  the 
Ooremment  annuity  of  2620/.  17s.  Gd^  payaUe 
dnring  the  joint  bres  of  the  said  Ermingarde 
Cdlett  and  Charlotte  E.  Atkinson,  and  the  life  of 
the  (urriTOr  of  them,  oonld  for  the  time  being  be 
poichised,  ou  the  other  hand,  wonld  belong  daring 
their  joint  lires  to  the  said  E.  CoUettand  0.  E. 
Atkinson,  in  equal  shares  for  their  separate  use 
respectively,  and  with  liberty  for  them  to  apply  to 
tiie  court  as  adrised,  having  regard  to  such  decla- 
ration. And  it  was  declared  that  the  said  E.  Collett 
and  C.  E.  Atkinson  had  each  power  to  dispose  by 
win  of  one  moiety  of  so  much  of  the  ca^tal  of  the 
residuary  estate  of  the  testator,  including  the  in- 
demnity fund,  as,  having  regard  to  the  declaration 
aforesaid,  should  not  be  required  to  bo  retained  as 
the  price  or  sum  of  money  at  which  such  QoTem- 
ment  annuity  as  aforesaid  could  for  the  time  being 
be  pnrcbaaed. 

The  testator's  widow,  Enniogarde  Collett,  before 
the  date  of  the  order,  intermarried  with,  and  was 
BOW  the  wife  of,  Thomas  White  OooOiich. 

Charlotte  Eustatia  Atkinson  (the  testator's 
daughter),  died  on  2nd  Aug.  1869  intestate,  and 
letim  of  administration  to  her  estate  and  effects 
were  duly  granted  to  her  husband  Adam  Atkinson. 

TiiB  resolt  of  Mn.  Atkinson's  death  was,  that  the 
sum  required  for  the  porchase  of  a  GorerDment 
unnity  of  2620/.  I7r.  Qd  wm  very  ooanderably 
redacad,  and  a  surplus  of  over  8700J!.  was  lefL 

Petitions  were  presented  by  Mr.  Atkinson  and 
Uia.  Goodrich  for  payment  of  the  moiety  of  the 
amount,  and  the  question  which  arose  on  these 
petitions  was,  wh^her  Mrs.  Qoodrich,  the  sarrivor 
of  the  two  anniiitaots,  was  to  take  the  irhole 
amount,  or  whether  one  moiety  went  to  the  admin- 
istrator  of  Mrs.  Atkinson. 

Sir  RMmdeH  Palmer,  Q.C.,  Southgate,  Q.C.,  and 
Ckittjf,  for  Mrs.  Atkinson's  adminlstrato'-,  submitted 
that  the  87001,  bein^  a  surplus  after  proTidins  for 
the  annuity,  one  moiety  of  it  mast  go  to  Mrs.  Aucin- 
son's  administrator,  in  accordance  with  the  declara- 
tioa  in  the  order  of  the  16th  July  18C(^  that  the 
ladles  had  power  to  dispose  of  a  moiety  of  the  sur- 
plos  by  will.   They  cited, 

Woodmestoa  v.  Walker,  2  Euaa.  A  Hjr.  187. 

Jmel,  Q.C.,  Bardj/,  Q.C.,  and  Montague  Cookxon, 
lat  Mr*.  aoodIkd^  ecmtended  that  she  was  not 
tKnmd  by  the  order  of  the  court,  having  been  under 
disabili^  at  the  time  when  she  consented  to  the 
Older;  bat  assnming  her  to  be  bound,  the  order 
miist  be  construed  strictly,  and  the  construction 
cootd  not  be  carried  one  Jot  farther  than  Mn.  Good- 
ndi  had  consented. 


[Bolls. 

Fnema*  appeared  for  mortgagees  of  Mis.  Good- 
rich's interest. 

Sir  BoundeU  Pulmer,  Q.C.  replied. 

Nov.  22.— Lord  RomLLT.— This  is  a  very  singular 
case,  because  the  qnestioa  has  been  raised  in  fact  1^ 
an  order  of  the  court,  and  the  more  one  looks  at  it 
the  more  one  doubts  whether  the  court  had  any 
power  to  m^e  such  an  order.  The  court  some- 
times, in  the  interest  and  at  the  request  of  the  par- 
ties, is  induced  to  strain  a  little  for  their  objects  and 
purposes,  and  this  is  one  of  Uiose  instances.  The 
state  of  the  case,  which  is  very  ringnlur,  is  this : 
A  testator  had  a  very  condderable  earn  of  money ; 
he  desires  that  on  his  death  it  shall  be  converted 
into  a  Government  annuity  for  the  joint  lives  of  his 
widow  aod  bis  daughter,  and  the  life  of  the  sur- 
vivor, and  that  they  shall  not  be  allowed  under  any 
circamsUnces  to  take  the  capital  of  the  fund  whioi 
is  to  be  converted  into  an  annuity,  and  that  they 
shall  have  it  as  an  annuity.  Upon  inquiry  what  a 
Government  annuity  could  be  obtained  for,  they 
found  that  at  the  death  of  the  testator  the  amount 
of  the  annuity  for  the  joint  lives,  and  the  life  of  the 
survivor,  woald  be  less  than  4^  per  cent,  on  the 
fund.  They  thoaght  that  this  was  rather  hard,  and 
amounted  to  throwing  away  the  mon^,  and  there- 
upon they  come  and  ask  the  court  to  make  a  pvti- 
cular  order,  and  the  court  makes  the  order  which 
X  am  about  to  refer  to  and  read.  Now  this 
I  am  certain  of,  that  this  is  the  effect  of 
the  will— whether  the  court  had  power  to  make 
the  order  or  not  I  am  not  at  this  moment 
considering;  but  the  will  gives  the  property, 
whatever  it  is,  absolutely  to  the  survivor,  and 
the  sarriror  takes  the  whole  of  the  property 
There  is  no  gift  over,  and  there  is  nothing  undis- 
posed of.  Of  that  I  have  no  doubt.  The  only  ques- 
tion is  what  the  order  has  done.  Now,  in  the  first 
place,  I  must  say  I  am  wilting  to  adopt  Mr.  Monta- 
gue 'Cookson's  argument,  that  the  constntctloD  of 
the  order  must  not  be  carried  one  jot  further  than 
this  lady,  Mrs.  Goodrich,  consented.  That  I  admit 
Bnt  also  I  most  uay  this,  that  not  only  was  it  nude 
with  her  consent,  though  it  does  not  appear  to  be  a 
consent  order,  but  it  was  made  at  her  request  and 
instance,  therefore  I  cannot  allow  her  to  dispute  the 
effect  o(  the  order,  or  to  say  that  the  court  bad  no 
power  to  make  the  order.  What  is  the  order  ?  I 
take  it  with  these  two  considerations — that  she  is 
bound  by  it,  but  not  one  jot  furthn  than  the  order 
expressly  states.  The  order  was  to  this  effect. 
[His  Lordship  read  the  order  of  I6th  July,  I860.] 
The  younger  life  (Mrs.  Atkinson)  has  died,  the  con- 
sequence of  which  is  ttiat  a  very  much  smaller  sum 
than  was  anticipated  would  be  sufficient  now  to  bay 
this  annuity  of  2620/.  for  the  older  life.  The  resnU 
is  that  there  Is  at  least  8700/.  surplas,  and  the  qnes- 
tloD  is  to  whom  that  belongs.  X  do  not  at  this  momen  t 
discuss  whether  the  court  had  power  to  make  that 
particular  order.  But  I  do  not  think  that  the 
court,  if  it  has  str^oed  a  point,  has  injured 
anybody,  and  it  has  benefited  certain  persons  that 
are  now  before  the  court  I  do  not  think  it  probable 
that  any  interest  can  arise  whidi  would  induce  any 
person  to  contest  the  propriety  of  the  order,  or  that 
the  order  could  be  now  successfully  appealed  from ; 
and  I  assume  that  X  am  bound,  as  are  all  the  parties 
who  are  before  me,  by  the  order.  The  order  takea 
away  nothing  from  any  of  the  persons  that  was 
given  to  them  the  will,  with  this  exception,  that, 
having  created  a  certain  surplus  fond,  ft  has  de- 
clared that  each  party  has  a  power  to  dispose  ot  the 
moiety  by  will,  and,  as  Mr.  Ilardy  very  jus^  said, 
the  court  has  added  something  to  the  will  tac 
them.  They  have  power  to  dispose  of  this  moiety 
hy  will,  hut  if  they  do  not  dispose  of  it,wfaat^tho 


TOKtrPP  «.  GOODRIOH. 
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Bom.]  Wau.  r.  Sto&Km*.  Wau.  ».  Ow»— A  Faikr  Pafb  MAnrAcrmsc  Casrurr.  [Biku. 


Haa  tbe  enort  tehvith  it?  Hu 
Oe  court  profewed  to  deal  with  it  ?  Waahacncd 
betvectt  Ibe  pvtie*  that  ther  thfnld  deai  with  it? 
Kochiiuf  of  the  lort.  This  ladj  has  died,  and  riie 
kaa  lef  t  ao  win  at  all.  Caa  this  eoot  nttkc  a  viU 
Ur  htri  An  OTunii  I  va*  nada  tetviaa  kbe 
t«»  bdic^  vUcb  ia  pOMble  cvcbIb  a  mm  cf 
8W)L  Biciit  ariae,  and  tb^  agreed  tluu  Aoai^  thH 
vmld  beloaK  to  the  Hnrriror,  aaleH  nihil aiai  dia- 
pMHof,  tbenewho  died  firat  •faoakl  hate  power 
ta  diapqw  of  oae  half  of  it  bf  wilL  SIk  doa  no< 
fippoae  of  it  lijr  win.  Docs  it  aot  befaiv  to  Hk 
nmvw?  Caa  I  ia  anir  vay  iaterfore  vich  it 
aad  nf  Oat  the  ■anivor  ia  not  cndiled  to  H? 
l!b  u  a  ra7  nn?iilar  cbk  Sir  BoaadeU  J^^r 
atatcd  it  rtrj  faUv  to  ne  at  the  tiae.  aad  I  the^fct 
I  eoold  Diake  the  orler,  and  I  am  mre  it  waa  a  vcfy 
beapfidal  order  for  all  partfpa.  I  urn  not  nov  dii- 
poaed  to  affect  it ;  but  of  thU  I  am  ccftain,  that  I 
BBft  adhere  to  it  atrictlj.  and  that  htmif  irtcb 
ttSf  lady  a  power  to  dispow  of  ooe^haif  by  win, 
aad  fhe  not  havisg  done  ao.  it  mast  ro  exaetiT  ai 
if  this  elaaae  aa  to  dispontion  hw  will  bad  been 
■traric  out  of  the  order.  If  ta  there  can  be  ao 
donbt  that  It  woold  belong  to  Ibe  nrriTor.  became 
it  waa  rxpngOj  to  givea  by  the  tcMator'a  wilt  I 
mof  <il>toion.thcfcfora.  thatlcaaaolcompljwith 
tte  pnjer  of  baibaad'a  petition,  and  t^  I 
mat  complr  with  the  pr^  af  Mra^  GoodriiM 
peiitKm,  and  dedaie  tiiat  ibe  ia  eatilkd  to  tte 
vhcrle  amount  ia  qaertioa. 

SoTidton  for  3fra.  Atkiosoi^  Simm  and  Oostmm, 

SoBeitapa  for  Mra.  Goodrich,  BvyejmtM,  MOma, 
Aryegm,  aad  lUrvpp. 


Waix  r.  BoGEUL 

Wau.  r.  OoLa. 

Married  womm~Compromut  of  ml — Pover  of  amrl 
ta  mtmetuM — Practiee. 

Oma  petuvm  prttaUd  if  a  imhami  wife  for  lie 
n^iMMi'aL  of  a  rati,  Ttlatimg  to  du  recvwnMry  imte- 
rat  of  tA«  wife  im  a  eertaiM  tmst  find  in  wAitA  ami 
aie  amd  As-  Atabamd  were  piaiali^s: 

BeU,  that  the  eairi  kaJ  potcer  to  tamriiam  Ike  nmpro- 
mitty  but  rAo/  the  wife  titoold  be  made  a  T7"HWf  to 
tiepeliltoM,  amdiqiptar  Kparatefj. 

Tha  above  nita  were  inatitnted  hj  Mr.  and  Mia. 
wan  and  other*,  to  oompd  the  tnuteea  of  a  oer- 
taia  aettlement  to  replace  a  tnut  fond,  to  an  oodi- 
yided  diare  in  which  Mn.  Wall  waa  entitled,  aab- 
the  life-intoest  therda  cf  her  mother,  Mtt 

An  agmnMnt  waa  entered  into  and  ligned  brail 
tt»  parties  to  the  two  soita,  of  whom  Mn.  Wall 
•loiie  wai  nader  diubilitj,  for  a  comwomiae  of 
bothnnto.  By  thia  airrecMit  thedefandanu  were 
to  pa/  lOM  to  Mrs.  Wall,  and  to  each  of  the  other 
gmntiffi  who  were  entitled  to  share*  in  tb  tnut- 
fand,  and  also  to  paj  the  ooaU  of  the  soiU;  it  waa 
^  thetebr  agreed  that  all  ptDoeedingi  ia  the  suits 
■ijoiiM  be  atejed,  and  the  dafendaaf  laleaied  fcom 
all  fanber  babilit/. 

^plaintiffs  in  the  saitnoirpKseDtcd  a  petition 
to  obtam  the  sanction  of  Oe  eoait  to  the  coouao- 
■use,  and  the  oolj  qaestioD  whidi  anwe  was, 
whether  the  coort  had  power  to  bind  Hra.  Wall  by 
the  eom^omiai^  her  intenst  belnff  lereraknaiy. 

j^^jgj^     «a -O.  Jww  i^peared  in  enpport  of 

 ^^■r^>  'or  the  tHMtees  of  the  settlement,  ma- 

^  the  bin.  daudd  to  «aJS<4!r->S^ 


tto  bashaad  a  defeadmt.  aad  tto  vifc^  br  Md 


He  

Wi-.-on  T.  HuL  2S  L  J.  Ui;  a. : 
nirteT.Greo.  13LT.BepL2i.&S;  3IL4X. 

CettrfS  iffianJ  Inr  the  elber  Mpaiilpiiti, 

Jemel,  Q.  CL  is  re^j,  contended  that  tfae  come 
n^gested  bf  StirCMg  cooU  not  to  adopted,ute 
pr^peitT  was  aot  aettitd  to  the  aenanle  ue  of  & 
wife.  Hedtcd 

DntAer.  Bsj*,  S  Bass.  A  My. m 
The  foDoalBBeMe  wa*  ate  lafemd  to: 
AtMcsT.XMd  Jfu^ya,  ULT.Jt^5.8.aaBi 
£  Dm  a.  J.  A  8,  JO. 

Dee.  4. — X^atd  Boiollt. — I  Odak  I  hare  power 
to  saoetioin  theconpromiflesoas  toUnd  Mn.WaI^ 
bot  sto  mast  be  made  a  le^cmdent  aad  apfm 
aepaiatd  J  on  the  petition. 

II.— The  petition  hanns  been  amended  m 
acemdaace  with  his  Lorddiip's  jndgnent,  an  mder 
was  made  in  tfae  tenni  of  the  pnjvr  of  the  petitioa. 

SoUcitocs  tor  ibe  prtitiooen,  AUex^  CoBq  tad 
tidrarcU. 

SoUdhv  for  the  Rapoadents,  B.J.  AMe. 


&tanfi^  Dec  tl,  18G9. 
Be  Tan  Patkst  FAKa  Uakuf  ACnnuSG  CoKTOt  \ 

Cmftuuf—  WiaOe^—  CMfri^toy— Oaftfimf 
dtHmealof  Jmet—Cttmnres. 

Im  1858  A.  cfpliedfor  100  atom  ta  a  eompay,  oe  4* 
/Uli  of  a  retohaum  hgmkiek  ti*  dinOan  were  oidv 
need  to  ema-  imlo  mo^atioms  milk  partiee  far  de 
iMrettmeml  of  tapiud  im  tie  tkaree  of  the  ampiafee 
eawUliom  of  tmek  akms  btimg  fTiHYM,  lad  fk 
•aoaaft »  MnMsrffibran  Map  rcianMrf  I*  ifapsrtui 
em  lieir  ffrmy  em  memA'a  moliee  ncUi  a  Seiki 
period.  Tie  wkm  t*  were  dufy  alhtted  to  A-,  ead 
regielgred  im  Aia  mame,  ow/  Ae  paid  500/.  ts  raipirt  ef 
liem.  He  ajlarwead*,  u  1839,  gone  matiee  n  aseorrf- 
aaoe  widk  lie  carndtiiom;  lie  SOOL  wot  liuufm 
repaid  le  Urn,  amd  ie  tramtferred  llm  dma  ta  a 
wemumee  *f  tie  diroeiara,  amd  iia  tume  limetfirA 
ve^tm  ^pe^mAe  regiater.  Tie  wiedii^^  af 
tie  eaapusy  cxmaatrnjul  in  1868. 

BeU,  Oat  lie  eomditiom  auhjeet  to  wluA  A.  took  ^ke 
was  w&ra  vires  awi  nw^  amd  that  kit  sBf 
meet  be  find  om  lie  list  of  eotOr^toriet,  iwnnBt 
Jteadfs;  de  i]|pae  ^  fuae  dbvy  stAmA  iuaswiotf 
aef  tgftaed  oa  efts  re^uftr. 


AdjoBMdi  

This  waa  an  q^lieation  bj  Mr.  Joaeph  AddiMB 
to  hare  bis  name  remored  from  the  list  of  contri- 
bntorie*  to  the  abore  onnpany,  which  was  being 
wovad-np  trnder  Che  aaperrisioa  of  the  cou^  in 
leneetof  1<N>ihaR*L 

.  fit  Feb.  1858,  a  molntjon  was  passed  by  wUA 
the  dizectOTs  were  aadiorised  to  entCT  into  negeti^ 
tioDS  with  partiea  for  the  iDTestmoit  fA  capitBl  k 
the  sharea  of  the  company,  *■  on  condition  iA  swfe 
shares  being  cancelled,  and  the  amonnt  so  inrestad 
thmin  bei^  retained  to  the  parties  on  thnr  girioi 
notice  'si  their  reqniring  the  same  to  be  Haam,  (M 
adeadir  month  preTioiu  to  the  Slat  Dee.  1859.* 

In  Oe  aame  aMmth  Mr.  Addison,  wishing  to  lead 
SOOL  to  the  company  at  interest,  and  relying  sn  tbe 
reaolotioo  above  set  forth. ap^ied for  lOOsZibMei. 
The  riiaiee  were  allotted  to  him,  aad  i^tered  ia 
hisnaaWjandtopaMaOOttottMcompMy.  Towmw 
the  end  of  the       1859  he  gave  aae  with'*  Mtie* 
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to  the  company  that  he  wished  the  shares  to  be 
cancellei],  and  the  500/-  to  be  repaid;  the  £00^.  was 
accordiiiBly  repaid  to  him,  and  ia  Jan.  18G0  be 
•xecutcd  a  transfer  of  the  shares  to  a  nomiaee  of 
the  directors  for  and  on  behalf  of  the  company. 
Sioce  the  transfer  of  the  shares  his  name  had  ceased 
to  appear  on  the  register ;  but  on  the  windinff-up 
of  the  company  in  18Cd,  the  liqoidator  placed  his 
name  on  the  list  of  contribatories,  on  the  ground 
that  the  condition  under  which  the  shares  were 
cancelled  was  ultra  vires. 

There  was  no  clause  in  the  articles  of  associstion 
■athoriting  the  investmeDC  of  the  funds  of  the  com- 
pany in  the  purchase  of  its  own  ahaies. 

SmaiMtM,  Q.  C  and  J.  Aimer  Siggint,  ia  support 
of  the  sppUcatioD,  sabmitted  that  the  owditioD  was 
rither  infra  virea  or  vltra  virta,  and  tiiat  in  dUier 
ease  the  applicant  was  entitled  to  hare  his  name 
reinored  from  the  list ;  if  it  was  intra  virtt  then  the 
cancellation  of  the  shares  was  vaUd ;  if  the  condition 
waa  itUra  virts  it  was  TOid,  and  the  allotment  of 
iharea  was  also  Told,  so  that  tlie  apfdlcaQt  VM  at 
no  time  a  shareholder.   They  cited 

Re  Waterloo  Life  Assxtva-M«  ConuxinVi  Baundere's 
COM,  10  L.  T.  Bep.  N.  S.  3 ;  2  De  G.  J.  &  S.  101 ; 
Re  Richmond  Hill  Hotel  Compam.y,  Pellait't  case, 

16  L.T.Bep.N.  8.412;  L.  Bep.  S  Ch.  ^  ; 
ReThelMndon  and  yorlhem  Asavranee  Company, 
Biace  and  Worth's  case,  21  L.T.Bep.  N.  S.  182; 
L  Bep.  1  Ch.  6S2. 
niey  contended  that  the  present  case  was  quite  dis- 

Bpackman  v.  Evaau,  19  L  T.  Bep.  K.  S.  151 : 
^  Bep.  3  H.  of  L.  171. 

Jesse^  Q-C,  and  Jadam,  for  the  officii  liquidator, 
contended  that  tlie  present  case  was  not  goremed 
bj  PdlatCs  case  (sup.),  where  the  condition  was  pre- 
cedent; here  the  condition  was  eubaeqnent,  and 
therefore  collateral  as  in 

Re  RicliTitond  Hill  Hotel  Company,  Slkinaton'a 
cote,  16  L.  T.  Bep.  N.  S.  301 ;  L.  Bap.  2  Ch.  511, 

Sxanaton,  Q.C.,  in  reply  contended  that  the  com- 
pany were  guilty  of  tachea  in  allowing  Addison's 
name  to  remain  so  many  years  off  the  register, 
and  that,  therefore,  he  could  not  now  be  fixed  on 
the  list,  even  assuming  that  the  condition  under 
which  he  took  the  shares  was  ultra  virea.  He  cited 
Be  Furm^n  Central  Railica^  Onipany, Ponon's 
ease,  L.  Bep.  8  £q.  656. 

ZiOld  BoifiLLT. — It  is  unfortanate  for  this  gentle- 
Kum  tlut  he  ever  had  any  dealings  with  the 
oompany,  hut  I  have  no  doubt  that  he  has  been 
properly  placed  on  the  list  of  contribotories. 
J'iBUaU's  case  (wpJ)  is  q,nite  distinct  from  this;  in 
that  case  there  was  an  agreement  that  the  calls 
Aould  be  set-off  against  goods  to  be  supplied  by 
the  shareholder,  but  no  letter  of  allotment  was  sent 
to  him.  Here  the  shares  were  duly  allotted  to  Mr. 
AdAscn,  who  applied  for  them  on  the  faith  of  a 
wmditlon  that  he  might  give  them  up  and  hare  his 
HKHiey  repaid  on  giving  a  certain  notice.  But  it  is 
quite  clear  that  a  person  cannot  accept  shares  on 
ocndition  that  in  a  year  or  two  be  may  give  them 
vph  Such  a  condition  was  ultra  vires,  but  the  inva- 
lidity of  the  condition  does  not  make  the  whole 
teaanetion  vcdd.  Tlw  reaerraUoo  of  the  rieht  to 
setiie  was  uUra  wet,  but  the  allotment  of  the  uarea 
was  valid.  I  am  also  of  opinion  that  there  has  been 
no  laches  on  the  part  of  tbe  company  in  this  ease, 
inasDiuch  as  they,  as  well  as  Mr.  Addison,  acted 
throughout  io  the  belief  that  the  transaction  was 
n»n  vms,  and  BO  (me  has  been  injured  by  the  delay. 
I  have,  therefore^  no  doubt  that  Mr.  Addison  mnrt 
be  fixed  on  the  list  (tf  contributoiiei. 

Solidtort  for  the  appUcant,  WaUer  and  Snoit 
Midtors  for  the  official  Eguidator,  Kimber  and 
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Friday  I>ee.  17,  1860. 

Wbekbb  v.  Gallard. 

Vendor  and  pure&axer — Qtntract  for  salt  at  price  to  5« 
Jired  by  valuers—  Valuers  named  in  contract — Inade- 
quate valuation— Speci^c  perforimnce. 

A,  entered  into  a  contract  with  H.for  the  sale  of  certain 
prt^trtg  to  him  at  a  pritx  to  be  fixed  by  two  oalaera, 
named  in  tke  contract,  who  a/tervxirds  valued  the  pro- 
perty at  an  inadequate  price  : 

Heldt  nevertheless,  that  B.  was  entitled  to  a  decree  for 
spedjic  ^formanee,  there  hang  no  proof  of  frtud 
or  collunon  on  the  part  of  the  valuers. 

Parken  v.  Whitby,  1  Turn.  ^  Russ.  366,  not  followed. 

This  waa  a  purchaser's  suit  for  specific  perform- 
ance. 

In  Feb.  1868,  the  defendant  entered  into  a  con- 
tract to  sell  to  the  plaintiff  a  brewery,  situate  at 
Cliftonville,  near  Brighton,  aAd  known  as  the 
Brighton  Brewery,  with  the  plant,  fixtures,  and 
public-houses  belonging  to  it,  at  a  price  to  be  fixed 
by  Messrs.  Mason  and  Thomas,  who  were  named  in 
the  contract,  and  who  subsequently  valued  tiie  pro- 
perty at  a  little  over  12,000/. 

The  vendor's  defence  to  the  suit  iras  that  the 
valuation  was  grossly  inadequate,  the  valuers  not 
having  duly  estimated  the  value  of  tbe  public- 
houses  belonging  to  the  brewery,  which  were  under 
covenants  to  purchase  beer  from  the  brewery  at  an 
increased  price. 

Tbe  defendant  hail  caused  the  property  to  be 
valued  by  four  different  valuers,  and  produced  their 
valuations  in  support  of  his  case;  the  lowest  of 
them  was  18,200/.,  and  the  highest  18,300/. 

Sir  Richard  Baggalias,  Q.  C.  (with  him  Evtril(y 
for  the  plaintiff,  submitted  tiiat  the  defendant  was 
bound  by  the  price  fixed  by  the  valuers  named 
in  the  ccmtract^  and  that  Uie  plaintiff  was  entitled 
to  a  decree  f  w  apedflc  performance. 

Jeaa^  Q.C.  and  <kal  Bmi%  for  the  defendant^ 
contended  that  the  court  was  not  bound  by  the 
judgment  of  the  valuers  named  in  the  contract, 
and  that  where  there  was  evidence  that  the  valu- 
ation was  inadequate,  tbe  court  would  not  decree 
specific  performance,  a  remedy  in  which  the  court 
had  a  wide  discretion,  but  womd  leave  the  plaintiff 
to  his  l^Eal  remedy.  They  cited 

Parken  t.  WhAthy,  1  Tam.  &,  Busa.  366 ; 

Clowea  T.  fitff^nson,  1  T.  ft  B.  524. 

Lord  B<niiLLT.— TUs  is  a  fay  unfortunate  casc^ 

assuming  the  pnmerty  to  be  valued  too  low,  which 
seems  probable.  But  that  is  no  defence  to  the 
plaintiff's  suit.  The  plaintiff  and  defendant  agreed 
to  be  bound  by  the  valuation  of  two  povons  named 
in  tbe  i^reement,  and  it  is  the  duty  of  the  court 
to  eoforce  specillc  performance  of  sndi  wrcemeatK 
The  court  has  really  oo  diseretioD  In  ue  mattCK 
The  discretion  of  the  court  is  bound,  as  Lord 
Ellenborough  says,  by  fixed  rules.  In  one  case  of 
this  kind  a  house  and  furniture  were  valued  at 
three  times  Uior  value,  and  yet  there  was  a  decree 
for  spedfic  performance.  The  only  defence  to  soi^ 
a  suit  would  be  fraud  or  collusion.  There  ia  ae 
proof  here  tiiat  the  valoers  did  wrt  rahie  tbe  pn»- 
perty  as  fairly  as  th^  eould ;  there  is  no  suggestiea 
vi  irsoA  at  coUumob.  There  must,  therefore,  be  a 
decree  for  specific  performance  of  the  contract  wlA 
costs. 

Solidtors  for  the  plaintiff,  Tilleard,  Son,  Goddm, 
and  Botme,  tar  Black  and  Dreeman,  Brighton. 

Sottcitdr  b»  the  defendant,  KM,  Ben,.iat 
TKifAaasand  (/rsoN^ Bri^f^^  dOOglC 


Weekes  r.  Gallard. 
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y.C.  S.]  Me  Thb  Somerset  ahd  Dobset  Railtat  Cokpakt. 


V.  O.  STUABT'S  OOUBT. 
BeporMtv  EswAao  Winunr.  Eiq,,  BaxrUUp«t-I«w. 

Wednadas,  Dee.  22,  1869. 

jRe  The  Railway  Covpasiss  Act  1867,  asd  He 
The  SoKEsaET  and  Dobsbt  Railway  Company. 

Saibeay  company — Scktme  of  arrangement — ConJinRa- 
tion — Diatent  of  outnde  creditors — Railtoay  Com- 
panUs  Act  1867  (80  ^  31  Vtct.  c  127). 

Where  vpon  a  petition  for  the  confirmation  of  a  tdieme 
of  arrangement  between  a  raiwaji  company  and  their 
creditors  some  qf  the  outtide  artaiton  ajqtmed  and 
cppoaed  the  scheme  i 

The  court,  on  itt  appearing  that  their  opposition  was 
reasonable,  and  based  an  a  due  regard  to  their  own 
interests,  dismissed  the  petition. 

This  was  a  petition  presented  hy  the  Somerset  and 
Dorset  Railway  Compan;  for  the  purpose  of  obtsin- 
ing  the  court's  sanction  to  a  scheme  of  atTangement 
between  the  companj  and  its  creditors. 

The  facts  were  briefly  these  :— 

The  company,  by  its  Acts,  was  authorised  to  raise 
about  1,250,000/.  stock  and  shares,  and  430,000/: 
debentures,  of  which  833,215^.  stock  and  shares  and 
debentures  had  been  issued.  Debts  amounting  to 
856,750/.  had  been  incurred  on  the  personal  gua- 
nntee  of  the  directors,  which  were  partially  secured 
by  the  deposit  of  rarious  amounts  of  debeatnre  and 
other  stock.  The  total  amount  of  the  company's 
liabilities  was  450A  per  annum  for  rentctutrges, 
00,0001  for  rolling  stock  and  land,  70,000/.  for  other 
debts ;  on  debentures  deposited  with  creditors, 
100,000/L,  on  other  debentures,  282,000^,  on  stock 
and  diares,  833,215/. 

The  proposed  scheme  contalaed  (iiaar  alia)  the 
following  proviBions : — 

That  the  rerenue  of  the  company  should  be  ap- 
plied in  the  first  instance,  towards  payment  of  the 
rentcharges.  That  the  superfluous  lands  should  be 
sold,  and  the  prw^ds  applied  towards  repaying  the 
dlrectorfl  the  amounts  Ch^  had  been  obliged  to  pay 
on  their  gnaraotees.  Tbat  160,000/.  should  be  rtieed 
by  the  isaufl  of  a  debenture  stock  (which  was  to 
have  a  priority  orer  all  other  debenture  stock)  of 
which  40,000/.  was  to  be  issued  in  lieu  of  deposited 
securities,  the  remainder  applied  in  payment  of 
debts  incurred  for  rolling  stock,  and  the  purchase 
of  land,  and  the  residue  in  payment  of  other  debts, 
other  than  debenture  debts.  That  three  other 
classes  of  debentures  should  be  created,  all  like  the 
first  carrying  interest  at  5/.  per  cent,  wUch  were  to 
be  issued  to  the  holders  of  existing  securities  in 
specified  proportions.  That  the  receiver  who  had 
been  appointed  in  the  suit  of  MUkr  v.  lie  Somerset 
and  Dorset  Railway  Company,  should  contioiie  to  act, 
and  that  the  balance  of  certain  auma  in  that  suit 
ihould  be  wplied  in  payment  of  the  costs  of  the 
scheme,  and  the  residue  be  paid  to  the  company. 

Dickinson,  Q.  C,  Speed,  and  Smith  Otkr,  in  sup- 
port of  the  petition,  submitted  that  the  scheme  came 
within  the  Railway  Companies  Act,  and  deserved 
the  approral  of  the  court.  They  had  obtained  the 
assent  of  the  requisite  majority  of  share  and  deben- 
ture-holders,  and  of  all  unpaid  Tenders  of  land, 
except  one  who  was  a  creditor  for  4000/.  The  scheme 
was  the  result  of  a  compromise  effected  with  great 
difficulty,  and  there  was  erery  reason  for  beliering 
that  it  would  act  most  beneflcialty  for  all  parties 
interested  in  the  company.  Tlie  affairs  of  the  com- 
pany were  steadily  improTingi  The  net  income 
amounted  to  about  10,600/,  per  annnm,  which  far 
more  than  sufficed  to  pay  the  interest  on  the  deben- 
ture stock  proposed  to  be  raised.  There  would  be 
no  difficulty  in  raising  the  required  food. 


[V.C.  8. 

Osborne  Moraan,  Q.  C.  and  Byrne,  on  bdislf  <A 
Mr.  Drax,  the  landowner  abore  referred  to,  opposed 
the  scheme.  They  stated  that  Us  land  had  been 
taken  possession  of  by  the  company  in  Hay  1S5T, 
and  his  purchase-money  had  not  as  yet  be«i  paid. 
Id  1865  he  filed  a  bill  against  the  compsoy,  lad 
obtained  a  declaration  of  lien  and  a  deciee  enabliog 
him  in  February  next  to  take  possesdon  of  the 
land  in  default  of  payment  of  his  purchase-moHT. 
They  contended  that  if  the  scheme  were  confirm^ 
Mr.  Drax  would  be  deprived,  not  on^  of  his  rigfati 
under  the  decree,  bnt  of  his  land.  Tba  Uth  diuue 
of  the  scheme  empowered  the  directors  to  dispose  d 
all  superfiuoua  lands,  and  the  directors  might  thai, 
after  keeping  Mr.  Drax  out  of  his  puidisse-monej 
for  thirteen  years,  declare  his  land  superflooss,  lad 
sell  it  for  the  benefit  of  tbe  company.  Then  wu 
no  clause  in  the  Act  which  enabled  a  majority  of 
the  creditors  to  bind  the  minority.  It  had  recently 
been  decided  in  two  instances  that  a  creditor  migfat 
successfully  resist  a  scheme  if  he  could  show  thtt 
be  did  so  consistently  with  his  own  interest,  sad 
the  {wesent  case  came  within  those  authorities. 
They  referred  to 

Re  Cambrxan  Rix  ilway  Company's  Scheme,  L  B(p. 
3  Ch.  App.  278 ;  17  L.  T.  Eep.  N.  8. 374; 

Re  Bristol  and  North  Somerset  Ratiwag  Cott^xi, 
L.  Rep.  6  £q.  448, 451;  20  L.  T.  Rep.  K.  8. 70. 

Ince  for  the  Bristol  and  Exeter  Railway  Coaiftay, 
also  opp<»ed  the  scheme.— He  stated  that  his  clients 
were  creditors  of  the  company,  and  had  a  demand 
against  a  sum  of  money  at  present  in  the  hands  at 
the  receiver  of  the  court.  One  of  tbe  clauses  of  tha 
scheme  proposed  to  deal  with  that  money,  sod  lie 
therefore  submitted  that  he  waa  perfectly  justiflcd 
in  his  opposition.   He  relied  on  the  auth<nities  cited. 

Martineaa  for  a  debenture-holder  for  13,000£, 
and  for  a  preference  ahaTeholder*  also  (^iposed  As 
scheme.  He  submitted  that  it  waa  unjust  to  the 
preference  shareholders  as  a  body ;  they  were  credi- 
tors as  welt  as  shareholders,  but  it  was  not  propoKd 
to  deal  with  their  claims  like  the  other  creditors,  bnt 
to  postpone  ^em.  He  submitted  that  the  company 
ought  not  to  be  permitted  to  make  a  dittioctioa 
between  the  two  classes  of  creditors. 

Dickinson,  Q.  C  in  reply,  contended  that  tbe  comt 
ought  not  to  listen  to  the  objections  of  persons  whose 
consent  was  not  required,  and  whose  rights  sod 
remedies  were  not  affected.  The  rights  of  ^ 
Bristol  and  Exeter  Rulway  Company  would  not  hi 
the  least  be  affected ;  bn^  even  if  they  were,  the 
company  had  no  lien  on  the  fund  which  it  was 
proposed  to  deal  with,  and  could  not  snccesefniiy 
oppose  the  scheme.  -  But  the  scheme  ia  fact  instead 
of  being  prejudicial  to  them  wonld,  if  carried  oa^ 
operate  in  their  favour.  With  regard  to  Mr.  Dnx 
he  would  not  be  injured.  The  clanseof  which  he 
complained  dealt  only  with  sniplua  lands,  and  his 
property  could  not  come  under  that  descriptiiMi.  i> 
short  the  scheme  was  the  most  beneficial  Out  coold 
be  arranged  for  all  parties.  It  had  the  approval 
of  every  person  who  was  likely  to  be  injurions^ 
affected  ;  it  had  been  drawn  up  with  a  strict  regsrd 
to  tbe  requirements  of  the  Act,  and  it  ought  not 
now  to  be  upset  by  the  unsubstantial  oppoeitioo  of 
parties  whose  interests  were  in  no  way  interfered  with 

Greene,  Q.  C,  Hardy,  Q.  C,  E.  A.  Karshke,  Q.C, 
OuirkM  Hall,  Lintlleg,  EveriU,  Hwnpkrtg,  Chittf, 
Langley,  Hemming,  Carrie,  Youf,  Batten,  Csrrft 
Whilaher,  and  \V.  Pearson,  appeared  for  othei 
parties. 

The  Vicb-Chancsllob.— I  ahould  cerUinly  oon- 
flrm  this  scheme  if  I  were  in  a  position  to  do  so. 
It  has  been  brou^t  forward  with  pr^/aae  <n- 
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dence  of  the  auent  of  all  the  classes  of  peraons  in 
which  the  Legifllatare  has  invested  the  majority 
with  the  power  of  binding  the  minority.  On  this 
occABtoo,  hoverer,  the  scheme  is  opposed  credi- 
tm,  who  are  not  members  of  a  cUm  which  is  boand 
by  the  dedalon  of  the  majority.  It  is  perfectly 
clear,  apon  the  constraction  of  the  Act,  that  these 
creditors  may  appear  and  ask  the  court  to  withhold 
its  assent,  provided  that  their  opposition  is  reason- 
able, and  based  on  a  due  regard  to  their  own 
interests.  It  has  been  obserred  that  there  is  no 
datue  in  the  Act  enabling  a  majority  of  creditors 
to  Mnd  the  minority  ;  but  I  entertain  no  doubt  that 
the  coart  has  jurisdiction  to  bind  by  Its  order  an 
obatinate  creditor  whose  dissent  is  unreasonable. 
In  the  present  instance  ^ree  dissentients  have 
aiqpeared  to  oppose  the  scheme.  One  of  them 
ia  a  debenture-holder  to  the  extent  of  13,000/. ; 
aa  to  bis  podUon  it  is  dearly  defined  by  the  Act ; 
he  is  bound  by  the  assent  of  the  re<iaisite  majority 
of  his  class.  His  opposition,  therefore,  is  a  circum- 
stance of  no  great  weight,  and  would  not  in  itself 
liave  prevented  the  conflrmation  of  the  scheme ;  but 
when  I  find  that  it  is  also  opposed  by  two  other 
creditors,  one  of  whom  is  a  landowner,  who  has 
already  obtained  a  declaration  of  lien,  and  who  was 
on  the  point  of  being  put  again  into  possession  of 
his  land,  the  case  bea>mea  di&^ot.  One  of  the 
objections  taken  on  behalf  of  this  landowner  is 
founded  on  one  of  the  clauses  of  the  scheme,  which 
enables  the  directors  to  dispose  of  superflnous  land. 
I  consider  this  objection  not  unreasonabte,  and  Uiat 
the  opporition  offered  by  this  creditor  comes  within 
the  ifflDdple  laid  down  by  Lord  Cdnis  and  Lord 
Justice  Giffard  in  the  cases  referred  to  in  the  course 
of  the  armament,  as  one  which  the  court  would  be 
joatifled  in  countenancing.  With  regard  to  the  other 
set  of  opposiog  creditors,  the  Bristol  and  Exeter 
Railway,  represented  by  Ab.  lace,  they  claim  a  sum 
at  mon^y  now  in  the  hands  of  Uw  leoeiTeT  of  the 
court.  Mr.  Dickinson  has  contended  that  they  have 
no  right  to  this  sum,  but  that  even  if  Uiey  have,  they 
hare  no  lien  npon  it  They  have,  however,  a  snm- 
nums  pending  for  payment  of  the  money.  Wbether 
they  can  establish  a  right  to  it  is  a  question  now 
«v6  jia£ce ,-  but  if  I  had  now  to  decide  the  question, 
I  should  say  that  they  had  shown  a  clear  primA  facie 
ijAht.  In  the  presence,  therefore,  of  the  opposition 
of  diese  neditwa,  I  cannot  confirm  this  scheme. 
Looking  at  the  fawge  interests  that  are  involved  by 
it,  and  to  the  numbn  of  persons  who  have  thought 
it  consistent  with  ihtKt  interests  to  support  it,  I 
i^iret  that  I  am  nnable  to  do  so;  but  that  regret  is 
modifled  In  aone  measnre  on  looUng  at  the  Com- 
dex natun  of  the  scheme  itself,  whidi,  I  am  bound 
to  say,  appears  likely  to  Involve  all  parties  in  new 
peridexities  and  fredi  litigation.  All  these  difficul- 
ties have  arisen  from  proceedings  under  an  Act  of 
Parliament  which  it  is,  of  course,  the  duty  of  the 
court  to  carry  out,  but  with  re^ird  to  which  it  ia 
alao  the  dn^  of  the  court  to  point  out  that  it  is  an 
Act  which  has  eansed  more  delay,  expense,  vexa- 
tion, and  difficulty  tfaan  could  ever  have  been  con- 
templated by  its  framers.  As  to  the  costs,  all  has 
been  done  so  honestly  by  those  directors,  struggling 
with  Parliamentary  difflcalties,  that  although  I  am 
bound  to  dismiss  the  petition,  it  will  be  dismissed 
without  costs. 

Solicitors,  Toonood;  Eda^rd  Bvrne ;  Whitaker  and 
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Baported  b;  O.  T.  Edwabim.  Eiq.,  ButiatsrH^t-Lsir. 

Nov.  16,  md  17,  1869. 

WalIbss  0.  Webb. 

Demurnr — Q^yholdg— Seizure  quousqua  ~  Statute  of 
Umtaiiom  (8^4  WUl  4,  c.  37.) 

W,fi}eda  bill  agaimt  the  lords  of  the  manor  of  TT., 
altering  that  he  was  entitled  to  be  adiaitted,  but 
that  the  defendants  refuted  to  admit  him  t  thtt  pre- 
viousli/  to  1810  Am  grandfather  was  in  ponesnon 
of  landa^  portion  of  the  manor,  and  from  1811  to 
other  portions  in  right  of  his  wife,  the  plaintiff' 
being  itnalik  to  describe  them  bg  reason  of  the  m~ 
jendant's  refusal  to  allow  him  to  inspect  the  court 
rolls;  that  the  plaintiff's  ^-andfather  uiaa  entitled 
through  his  father,  tohodiedm  1793,  attdhis  wifi  wo* 
entitled  through  one  J.,  who  died  intestate,  andwithoat 
issue,  <d)out  1811  ;  that  Jorsixtg  years  before  18 19  no 
court  had  been  hoUen,  and  the  plaintiff  could  not  set 
forth  who  was  last  admitted.  The  bill  then  alleged 
neglect  of  the  grandfather  to-  be  admitted,  seizure 
quousque,  and  entry  on  the  rolls  that  the  lands  were 
thenceforth  held  in  trust  Jor  the  persons  entitled  to  he 
admitted ;  that  the  plaintiff's  grandjalher  died  in 
1831  intestate,  leaving  a  son,  who  was  during  the 
greater  part  of  his  life  beyond  the  seas,  and  died  in 
1864,  leaving  the  plaintiff",  his  eldest  son,  one  of 
his  Ohheirs ;  and  the  bill  prayed  admission,  or  pajf- 
ment  of  what  was  due  in  rupect  thereqf. 

General  denurrers  to  this  billaUowed. 

This  case  came  on  upon  four  general  demur- 
rers for  want  of  equity  to  a  bill  filed  stating  aa 
follows:  That  the  defendants,  Elizabeth  Frances 
Webb,  George  Eyston,  Henry  White,  the  Rev. 
Hugh  Evana,  George  P^ne  Kitson,  Kichord  Snead 
Cox,  the  Bev.  William  Howell  Evan^  and  William 
Dawes  Freshfleld  and  Edwin  Freshfleld,  were  the 
lady  and  lords  of  themanorof  Wentsland  and  Bryn- 
gw^n,  in  Monmouthshire.  That  the  plaintiff  was 
entitled  to  be  admitted  aa  tenant  in  fee  simple,  ac* 
cording  to  the  custom  of  the  said  manor,  to  certain 
lands  and  tenements,  portion  thereof  thereinafter 
mora  narticolarly  deembed  or  referred  to ;  bat  the 
defendants  had  reftised,  and  still  refused  to  admit 
the  said  pl^tiff.  That  for  many  years  previously 
to  the  year  I819,  and  down  to  the  time  of  the 
aeizore  thereinafter  mentioned,  William  Walters, 
the  grandfather  of  the  plaintiff,  was  in  possession  of 
and  entitled  as  tenant  in  fee  simple,  according  to 
the  custom  of  die  said  manor,  to  certain  lands  and 
tenements,  portion  of  iba  sud  manor,  which  farmed 
part  of  an  estate  then,  and  still  commonly  Icoowa 
as  the  Oelly  Fistill  Estate. 

The  said  William  Walters  had  also  been  in  pos- 
session from  the  year  1611  in  right  of  his  wife 
Elizabeth  Walters,  of  the  remaining  portions  of  thiB 
s^  Qelly  Pistil!  Estate.  The  plidntiff  was  nnaUe 
to  set  forth  a  particular  description  of  the  lands 
cominrlsed  in  the  said  Gelly  Pistill  Estate,  and  to 
identify  the  same  with  the  description  thereof  on 
the  court  rolls  of  the  said  manor  by  reason  of  the 
fact  that  the  defendants  had  wrongfully  neglected 
and  declined,  and  still  declined,  to  allow  the  ^aintiff 
to  inspect  the  said  court  rolls  as  the  plaintiff  was 
entitled  to  do ;  that  the  said  William  Walters  had 
become  eatitied  and  possessed  of  the  portion  of  the 
Gelly  Pistill  Estate,  through  his  father,  Charles 
Walters,  deoeased,  who  di»l  about  the  year  1798. 
The  portion  of  the  said  estate  of  which  the  said 
William  Waltm  was  possessed  and  to  which  he  be- 
came entitled  in  right  of  his  said  wife  Elizabeth 
Walteii,  had  descended  to  her  aa  the  heiress-at-Uw; 
according  to  the  custom  of  the  said-QianOT,  ofgOne 
John  Jones,  her  deoeasc|^jf^f^^f^(G»^P^tp- 
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tote  and  without  iseae  about  the  year  1811;  that 
for  nearly  Axty  years  prerioiuly  to  the  year  1819 
no  court  baron  of  the  said  manor  bad  been  held  at 
which  the  copyholder conld  have  been  admitted,  and 
neither  the  said  Witliam  Walters  nor  his  wife,  the 
said  Elizabeth  Walt^s,  nor  the  said  John  Jones, 
bad  ever  been  admitted  as  tenants  of  the  said 
manor. 

The  plaintiff  was  unable  to  set  forth  who  among 
the  predecessors  in  title,  as  copyholders  of  (he  said 
manor  of  the  said  William  Walters  and  John  Jones 
were  the  last  persons  trhose  names  were  entered  on 
the  court  rolls  of  the  said  manor  as  tenants  thereof, 
in  respect  of  the  said  lands  and  tenements  com- 
wiscd  in  the  Gelty  Pistill  Estate,  by  reason  of  the 
fact  that  the  defendants,  by  their  steward,  refneed 
to  produce  either  the  said  court  rolls  to  the  plaintiff, 
or  allow  the  same  to  be  inspected  on  his  behalf. 
That  the  said  William  Walters  being  in  possession 
of,  or  entitled  to,  the  said  lands  and  tenements, 
called  or  known  aa  the  Gelly  Pistill  Estate  as  afore- 
said, and  having  neglected  to  procure  bimseU  to  W 
admitted  as  tenant  thereof,  the  then  lady  and  lords 
of  the  said  manor,  the  predecessors  in  title  of  the 
defendant,  caused  successiTe  proclamations  to  be 
made  for  the  heir  or  heirs,  according  to  the  custom, 
to  come  in  and  be  admitted  as  a  tenant  or  tenants 
of  the  said  lands  and  tenements,  and  no  one  baring 
appeared  to  demand  admittance  thereto^  the  aaid 
lands  and  tenements  were  duly  seized,  quousque, 
acording  to  the  custom  of  the  said  manor,  and  there- 
upon an  entry  was  made  upon  the  court  rolls  thereof, 
from  which  it  appeared  that  the  said  lands  and  tene- 
ments were  thenceforth  to  be  held  in  trust  for  the 
person  or  persons  entitled  to  be  admitted  thereto  as 
copyholders  of  the  said  manor,  and  the  same  had 
crer  since  been  held  accordingly. 

The  said  William  Walters  died  aboat  the  month 
of  July  1831  intesMte,  leaving  Charles  Walters  his 
cmly  son  and  heir  according  to  the  custom  of  the 
tain  manor,  him  snrriving. 

I^e  said  Charles  Walters  was  also  the  betr-at-law, 
aocording  to  the  custom  of  the  stud  manor,  of  his 
mother  the  said  Elizabeth  Walters,  &ea  deceased, 
and  on  the  death  of  the  said  William  Walters  the 
■aid  Charles  Walters  became  entitled  to  demand 
admittance  to  one  portion  of  the  said  lands  and 
tenements  forming  a  part  of  the  said  Gelly  Pistill 
Estate  as  the  heir-at-law  according  to  the  custom  of 
the  said  manor  of  his  father  Me  said  William 
Walters  and  to  the  remaining  portion  as  the  heir- 
mt-law,  according  to  the  said  cnstom,  of  his  mother 
the  said  Elizabeth  Walters.  The  said  Charles 
Walters,  who  was  a  soldier,  and  the  greater  part  of 
his  life  beyond  the  seas,  never  made  any  demand  or 
clium  to  be  admitted  to  the  stud  lands  and  tene- 
ments, aoddied  in  the  year  10M,leaving  the  plaintiff, 
his  eldest  son,  and  one  of  his  co-h^rs  according  to 
the  custom  of  the  said  manor,  him  surviving,  and 
the  plaintiff  thereupon  became,  and  still  was, 
entitled  to  be  admitted  as  a  customary  tenant  of  the 
said  manor.  That  on  or  about  the  Srd  June  1868 
tiie  plaintiff  made  a  formal  claim  in  writing  to  be 
admitted  to  the  said  lands  and  tuttements,  and 
caused  the  same  to  be  served  on  the  defendant, 
Elizabeth  Frances  Webb,  who  was  the  only  one 
of  the  defendants  then  known  to  the  plaintiff, 
and  afterwards  on  the  23rd  of  the  same  month 
the  plaintiff,  by  himself  and  his  attorney,  appeared 
before  the  steward  of  the  manor  at  a  court  banm 
'  of  the  lady  and  lords  of  the  said  manor,  and  de- 
manded to  be  admitted  as  tenant  of  the  said  lands 
and  tenements,  and  the  plaintiff  at  the  same 
time  offered  to  pay  the  proper  fine  due  to  the  said 
lady  and  lords  in  respect  of  such  admission,  but  the 
defendants  by  their  steward  declined  and  refused, 
-and  Mill  declined  and  refused,  to  admit  the  ^ntiff. 
The  dsfendants,  or  some  of  diem,  pretended  tihat 


'  some  persons  otiier  thoo  themselves,  or  jointly  niflt 
them,  or  otherwise,  were  entitled  as  lords  or  lidlis 

of  the  said  manor,  and  ought  to  be  made  puties, 
but  declined  to  inform  the  plaintiff  who  snch  parties 
were,  and  the  plaintiff  was  unable  to  obtain  redma 
without  the  assistance  of  the  court.  And  the  InK 
prayed  that  the  defendants  might  be  decreed  to 
admit  the  plainUff  as  tenant,  accoiding  to  As 
custom  of  the  siud  manor,  of  the  sidd  lands  and 
tenements,  the  pltuntiff  thereby  offering  to  pay 
what  should  be  due  to  the  defendants  in  reapect  <■ 
snch  admission.  That  the  defendants  nught  pif 
the  costs,  and  for  further  relief.  To  this  IkQ  At 
demurrers  were  put  in. 

Wickens  and  Oracknall,  in  support  of  the  demnrrtr 
of  Elizabeth  F.  Webb,  Henry  White,  theHeT.Hn^ 
Brans,  George  Payne  Slitson,  lUchard  Snead  Qai, 
and  the  Bev.  William  Howell  Evans,  insiated  Oat, 
under  the  provisions  of  8  &  4  Will.  4,  c.  37,  ths 
plaintiff  on  his  own  showing  had  no  title  to  tx, 
this  being  a  bill  to  recover  land  or  rent,  and  As 
seizure  having  taken  place,  necessarily  betas  tbs 
year  1831,  the  form  of  the  seizure  being  qwu^ 
made  no  difference.  Moreover  the  aUegatim  of 
seizure  quouaque  stated  no  date,  nor  by  irhm 
the  entiT  was  made,  and  therefore  did  not  smODlt 
to  an  allegation  even  ctf  Uiat  fact 

Bampton  v.  BirchaU,  5  Beav.  87; 

Jackson  T.  North  Walet  Railwey  Company,  U 
Jar.  69 ; 

Staadman  v.  Xareh,  2  Jur.  N.  S.  39. 
Doe  V.  Tnteman,  1  B.  A  Ad.  S3S. 
[Counsel  were  stopped  by  the  ooort.] 

OJtone  Q.C.  and  RtdtM  ia  support  of  the  de- 
murrer of  George  Eyston. 

)rtddoiosonT.£»4  ^Harrington,  1  Jan.  A  Wslk. 
532: 

1  WaticonCoi7.290;  SndToLTS. 

&itlom§,  Q.a  and  /Mamitk  im  sqportal  Ab 
deoHura  of  Sfeesri  Fresbfield  aod  Oo. 

Ghtae,  Q.  C,  Cotttm,  Q.  C,  and  Job  Bra^  fa 
support  of  the  biU.  The  only  qoestlons  are  what  il 
the  effect  of  a  seicnie  by  the  IcHrd  of  a  manor  ^oti^ 
and  whether  this  is  a  bill  for  the  reoovar  <f  wad 
or  rent  within  the  pnrviev  of  the  atat.  8  k  4  V3. 
4  c.  27  ?  The  Statute  (tf  UsaitatioB  dees  not  mfr 
to  this  case.  This  is  a  bill  simply  seekUtg  to  eaa« 
the  lord  of  a  manor  to  do  his  dn^  by  admittaigms 
plaintiff  wiio  offer*  to  pay  the  fines  and  fees.  Hm 
has  nerer  been  a  forfeitare,«ad  the  seizure  f—wt 
leaves  everTtbing  open  BBtil  the  lord  does  some  omr 
act,  which  he  has  not  done.  Itee  is  not  Mte  aaAs- 
nty  which  shows  that  aay  time  is  a  bar,  cma  160 
years.  All  that  are  found  are  diefti  ;(/>»•  v.  Acthm^ 
6  Ad.  &  WX^  N.  S.)  The  oeizare  tfuMu^M  creates  no 
adversetitle.  Z>(»  v.  flsfllMr,  8T.JL  171,sbewB*st 
it  is  not  an  abaolate  seisare : 

Doe  V.  ZVu0M4m,  1  B.  A  Ad.  7W.4t; 

Z>oe  V.  JTweot,  12  H.  A  W.  833  i 

Cora's  Copyholder  g 

Maton  V.  Day,  Qilb.  Eq.  77. 
The  lord  is  a  trustee  for  the  hdr,  and  is  bond  la 
admit  him: 

Doe  V.  WiUdnsoTU  3  B.  A  Cr.  414 ; 

3A4Win.4,o.27.  8B.2,Si 

Dean  of  Sly  v.  Bliss,  2  De  G.  M.  A  0. 458. 
where  Lord  Cottenham  refused  to  decide  tiiat  tiAai 
ware  within  the  statnta.  This  is  a  demarrar  of  ths 
first  imimssion,  this  bdI^^only  a  tdll  for  pradMtjM 
of  the  court  rolls,  which  aboe  U  an  equity.  W 
question  stood  first,  Irrespective  of  the  speeial^^ 
cumstance,  is  this  a  suit  to  recover  rent  7  and,  ooaff 
the  special  circamstances  is  the  statute  a  bar  7 
is  not  a  bill  to  take  anyone  out  of  possessioD,  ttS 
lord  liaviog  wrongful^  refused  to  receive  ths 
vice  and  homage.  All  that^is  asked  ia  to  pat  As 
Digitized  by  V^OOglC 
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pltintiff  ID  feadal  relatioiubip  to  the  lord :  (Andrewt 
T.  BttUe,  4  K.  &  J.  392.)  There  has  been  do  forfeiture, 
no  diitreu  oa  eotry,  no  right  accrued  after  the 
tamiequmaqiut  it  waa  mexi^aaiatemiptioii until 
■omethiag  was  dooe, 

Ohkkater  r.  HaOj  17  L.  T.  121: 

Pidcett  T.  Fadcham,  L.  Bep.  3  Ch.  App.  190 

Hk  Tice-Chahcbllor,— This  bill  ia  filed  by 
WilUim  Walter^  alleging  himself  to  be  entitled  to 
eaitaln  copyhold  property,  and  it  asks  that  the 
deCnulantL  the  lords  and  lady  of  the  manor,  may 
be  ordered  to  admit  him  to  such  property,  he 
dferiog  to  pay  all  fines,  fees,  &c  By  the  dlega- 
tioBa  ID  the  bill  it  appears  that  one  WiUiam  Walters 
Tu  entitled  to  be  poBsessed  of  this  land  before  the 

rr  1831,  the  precise  date  not  being  stated ;  that 
had  sot  paid  the  fines  due  in  respect  of  such 
o^f  holds,  and  that  therefore  the  lord  had  duly  seized 
*Mi7iw.  Now  the  date  is  not  giren,  but  it  most  hare 
Mm  before  1831,  as  it  is  aUeged  that  the  lord  duly 
■eised  quouMpu,  and  he  could  only  hare  done  so 
ifter  three  proclamatioas  (accordiDg  to  the  rule 
stated  in  Doe  v.  Ihuman,  sup.)  at  three  succes- 
rire  coorts,  and  the  lord  vas  in  possession,  as  the 
nil  alleges,  in  trust  for  certain  peraoos,  and  that 
William  Walters  died  in  1831,  JeariDg  a  aon  Charies, 
no,  I  suppose  is  aUeged  to  be  entitled  on  the 
death  of  William  Walters,  the  plaintiff  being  one  of 
neb  heirs.  To  this  bill  four  serena  demurrers 
MK  been  pat  in,  and  the  only  question  on  those 
onnirrers  is,  whether  the  i^aintiff,  nnder  the  cir- 
eunstancea  stated  in  the  Mil,  is  entitled  to  call  on 
the  iMd  of  the  maaor  to  atoU  Um  to  tiie  pos- 
Hsnon  of  the  eaoK.  Now  that  a  Mil  can  be 
■ulained  by  a  copyholder  for  admission,  and  that 
mis  eiwrt  has  a  concurrent  Jarisdiction  eo  to 
Jnee,  is  not  disputed  by  Mr  WiokeDS  or  any  ctf 
m  eooosel  for  the  dnourMrs,  becauae  that  was 
imded  in  An^wt  v.  Bidaa  (mm.)  before  the 
IKMot  Lord  Chancellor  when  Tioe-ChanoeUor; 
wl  that  in  a  i>roper  cas^  and  within  a  proper 
tme,  a  lord  of  a  manor  may  be  in  a  situation  to 
wmit  or  refuse  to  admit  a  copyholder,  and  a  bill 
cui  be  sustained  to  compel  him  to  perform  that 
Attr;  and  the  sole  qaestlon  here  Is,  whether 
ne  hird  of  thla  manor  (a  vwy  material  question, 
qoQ  which  I  dedze  not  ■  shadow  of  a  dosbt 
odst^  under  the  drcanHtanoes  alleged,  can  be 
«npdled  to  admit  the  iteintiff.  In  afi  quesHons 
«  rigfit  to  land  the  Statute  <A  Lfmitationa  is 
Vplicable,  and  no  person  can  recover  upon  ^s  or 
■V  other  caose  alleged,  anless  he  can  allege  tiiat 
» li^t  accrued  to  himself,  or  to  the  person  or  per- 
■w  Huou^  whom  be  daima^  within  Uie  period  of 
mnty  yeara.  Now  ft  has  been  most  strennondy 
VRcd  that  this  is  not  a  suit  for  the  reoorery  of 
"Bd;  bat  I  am  totally  unable  to  see  how  that 
en  be,  for  it  is  admitted  that  it  is  a  suit  to  oompri 
m  lord  to  admit  the  ptaintiEF  to  the  property ;  and 
■  file  lord  does  so  he  hereby  poti  him  in  possession, 
>>  atenant  on  the  court  nils  can  recorcr  posees 
and  the  lord  will  be  disposaened,  if  the  tenant 
y  only  compel  the  lord  to  admit  him,  and  there- 
Ms  it  is  recorered  possession  of  the  land.  The 
p^tiff^  may  not  ipao  facto  recorer  it,  but  the  lord 
■uses  it  if  he  admits  him,  and  he  is  no  longer  able  to 
Maain  in  possession,  tbe  other  being  tenant  on  the 
mrt  nils.  It  has  been  argued  &t  If  the  lord 
Wiea  copyhold  lands,  not  for  any  definite  act  or 
podtire  forTdtiue,  but  outnu^s,  for  fdlnre  in  pay- 
nKDt  of  the  fines,  after  the  lapse  of  a  century  (or  even 
BBEtories  if  the  a^ment  U  good  for  anything), 
»  party  may  xeoorer  by  compelling  the  lord  to  admit 
UBi.  It  is  not  necessaiy  for  nae  to  give  any  (^ion 
vhit  the  law  would  have  been  hut  fw  the  stat. 
S  &  4  WilL  4,  c  27 :  hot  at  «U  evenU  it  ii  dear  that 
ol^  of  tbe  Legidatnn  irai  that^  aftct  tlw 


v.aM. 

passing  of  this  Act,  after  the  expiration  of  tireoty 
years,  supposing  there  is  no  let  or  disability,  and 
after  the  expiration  of  ten  yeura,  supposing  there  is 
a  disability  and  it  is  remored  after  ten  years  from 
the  time  of  Its  removal,  no  contlnoed  series  of 
diaaUliUes  being  able  to  carry  it  beyond  forty 
Tears,  no  person  ia  able  to  recover  the  possession  of 
land.  Now  I  am  distinctly  of  opinion  that  thia 
is  a  suit  for  the  recoTCTy  of  the  possession  of 
land ;  not,  perhaps.  In  so  atrong  a  sense  as  an 
action  of  ejectment,  but  this  is  the  case  of  a 
person,  a  coii^holder,  to  which  this  statute  ia 
expreuly  an>lKal)lei  the  language  beiiiK  **whether 
the  same  shall  be  a  fredi<M  or  dtottd  intraes^  and 
whether  fre^^rid  or  coi^hold,  or  hdd  according  to 
any  other  tenure and  the  question  is,  can  a  copy- 
hold tenant,  out  of  poasesaioo,  as  between  him 
and  the  lord,  baring  beea  out  of  possession  for 
a  century,  where  the  lord  has  s^zed  guoiMORe, 
recover  tut  poaaefsion  1^  compelling  the  lora  to 
admit  him  aa  tenant?  Snd  section  disposea 
of  this  question  beyond  all  donbt.  It  says  this: 
CI^e.Tice- Chancellor  referred  to  the  words  of  the 
second,  and  also  of  the  third  section  of  the  Statute 
of  Limitations.)  It  is  not  necessary  thnt  there 
should  be  a  public  ousting  or  dispossession.  Ap> 
plying  thia^  what  ia  the  estate  or  interest  in  reapeefe 
of  which  the  daimismadeat  copyholder?  Why  that 
of  WilUam  Waltera,  and  when  was  he  lost  selaedf 
According  to  the  allegationt  in  the  bill,  up  to  1831. 
And  taking  it  in  the  moat  favourable  Tiew.it  cannot 
be  later  than  thirty-eight  yeara  ago  that  the  person 
under  whom  the  pUiatlfl  claims  was  out  of  poesea- 
rion.  Uke  the  ease  cHf  a  tenant  without  the  reodpt 
of  rent^  that  tinw  is  aa  fatal  to  tlw  plaintiff's  eas» 
as  centurieiT ;  and  it  is  in  rain  for  any  person  to 
come  into  this  coort  to  recover  that  of  which  he, 
or  those  through  whom  he  claims,  have  not  been  in 
possession  within  twenty  years.  It  ia  insisted  that 
the  seizure  qmaaqat  is  not  adverse  possession,  but 
that  is  immateriaL  It  is  certainly  not  like  violent 
diapoBsessioD ;  but  it  ia  possession  wiilch  the  lord 
has  taken,  and  which  he  holds  until  he  gets  hfi 
fines,  and  there  is  thus  a  discontinoance.  Tba 
receipt  by  the  ofilciating  party  is  immaterial,  and 
tbe  statute  applies.  It  is  not  necessary  that  the 
possession  shall  be  adverse.  Fnt  the  case  of  a  ten- 
ant holding  OTa*,  and  yet,  notwithstanding,  the 
landlord  allowt  him  to  do  so  for  more  than  twenty 
years,  that  ia  fatal  to  the  landlord.  On  every 
ground,  therefore,  it  appears  to  me  that  thia  is  a 
salt  for  the  recovery  of  land,  and  that  the  right 
or  interest  in  respect  of  which  the  plaintiff  claims 
waa  last  in  possession  of  William  Walters  thirty- 
eight  yeara  since,  that  is  more  than  twentjr  year^ 
and  tbeie  being  no  disability  alleged,  that  is  fatal 
to  a  lull  to  compel  the  lord  to  put  the  plaintiff  in 
possession  (tf  land.  With  respect  to  the  point  as  to 
the  seizure  qutmtqwt  by  a  holding  on  trust,  it  is  said 
it  is  a  case  of  exiweBS  trust,  which  takes  it  out  of 
the  statute.  An  express  trustfor  whom  ?  Tbe  per- 
son entitled  to  be  admitted?  Id  order  to  be  so  en- 
titled, he  must  show  hlmaelf  to  be  the  party  entitled 
to  the  land,  and  he  foils  to  do  so  here.  Therefore, 
on  the  broad  ground,  whether  the  case  be  that  of 
landlord  and  tenant  or  lord  and  copyholder,  or 
any  other  relation,  if  you  show  a  discontinuance 
for  twenty  years,  that  is  fatal,  and  yon  hare  no 
fecM  sfind  in  this  oooit.  Hie  dHnurrers  moat  be 
allowed  in  the  uioal  way.  Mr.  White  appearii^ 
for  two  defendants  must  have  only  one  set. 

Solicitors  for  the  plaintiff,  Biookt^  Ksnrkk^  and 
Starsion. 

Solicitors  for  the  defendants,  S.  White,  Mean. 
Fruhfi^  and  Co.,  Mmn*  fTard,  MilU,  and  Co. 
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Saturdai/,  Nov.  20,  1869. 
Cafdeviellb  v.  Capdevibllb. 
Domitit~ Property  in  France  and  England— French 
^micit  of  origin— Vuall  and  burial  of  wi/e  and 

6'.,  born  in  Franu,  succeeded  his  uncU  in  business  at 
ManAeattr,  and  purchased  land  and  built  a  hand- 
some house  there,  and  also  a  vault  in  vahich  he  buried 
Ail  uneb,  wtfe  and  child,  and,  goi^  to  Vicky /or  his 
JtdoftA,  died  at  the  pbue  of  his  birth.  The  evidence 
cf  inttntion  kmc  convicting,  and  went  chiefly  to  the 
taiprestion  of  the  toitnesa,  bat  it  appeared  that  he 
preferred  the  French  climate,  and  talked  of  taking 
hit  wif^t  body  to  France : 

Held,  that  the  domicil  of  ori<fin  never  woe  lost,  and  that 
C.  died  a  domiciled  Frent^unan. 

This  was  an  adjourned  summons  on  the  question 
whether  the  domicil  of  Domingo  Capderielle  at  his 
death  and  the  date  of  hia  will  was  rreoch  or 
Bnglish,  the  chief  clerk  hariag  found  that  it  VM 
French,  The  facta  were  these.  The  testator  was 
bora  at  Hontorj,  in  the  Banes  Pyrenees,  and 
liaTing  an  uncle  in  businees  as  a  commiasiou 
merchant  at  Manchester,  be  came  to  England  and 
flucceeded  his  uncle  in  business  ;  purchased  &  piece 
«f  land,  and  built  a  house  at  Bowden,  dshteea 
mllet  from  Manobester,  and  expended  thereon 
£00011  He  also  built  ■  vault  in  the  churchyard, 
where  he  buried  his  uncle,  and  ultimately  his  wife 
and  a  child.  He  lived  for  twenty  years  in  England, 
«nd  having  gone  to  Tichy  for  his  health,  he  died  at 
Moutory,  hit  native  place,  in  1866. 

There  were  several  ai&davits  by  friends,  his  soli- 
4dtor,  and  one  Theodore  Darthey,  as  to  the  woof  of 
diewill,madeiDtheFrenchform,inEnglana.  From 
this  it  appeared  that  although  he  laid  out  a  good 
deal  of  money  in  England,  and  had  a  preponderating 
idea  of  settliug  his  son  (the  plaintiff)  in  nis  busineBs 
at  MiuicJiester,  his  own  views  as  to  permanent  resi- 
dence were  vacillating.  Several  of  the  witoeflaes  de- 
posed to  their  Impression  that  he  was  settled  in 
England,  and  hie  eolidtor  expressly  stated  that  had 
he  not  so  considered,  he  should  have  advised  his 
becoming  naturalised  in  England,  He  was  stated  to 
have  spoken  of  the  superior  salnbrity  of  the  Con- 
liiientol  cUmate,  and  retaining  his  property  at  Mou- 
tory. He  was  greatly  depressed  after  bis  wife's 
deiuh,  sod  very  uncertidn  as  to  his  future  more- 
mente,  but  entertained  an  idea  of  having  her  le- 
muns  removed  to  Montory.  It  was  admitted  ^t 
bis  visit  to  Viuhy  and  Moutwy,  where  he  died, 
was  merely  a  temporary  one. 

(jiaase,  Q.  C.  and  BoviU,  for  the  plaintiff,  con- 
tended that  there  was  quite  sufficient  to  support  an 
acquired  English  dnmicil.  There  was  a  residence  in 
England  for  twenty  years,  purchase  of  land,  build- 
ing s  house  at  a  great  expense,  carrying  on  trade, 
«u  expressed  solicitude  that  his  son  should  uAth  in 
SSngland,  and  the  building  of  a  TanlL  and  tiie  burial 
«f  his  nearest  ri'tntivcs  in  it.  On  aU  these  grounds, 
the  dtnnicil  of  origin  had  been  abandoned,  and  an 
Englitfh  one  acquired,  and  the  chief  clerk's  finding 
was  wrong.  The  matter  had  been  tndcably  ad- 
journed into  court  for  deddon. 

C'o/e,  Q.  C.  and  Banbw^  for  the  testator's 
daughter  borne  before  hit  maniagi^  and 

D>i  Ge..T,  Q.  C.  for  the  residuary  legatee,  were  not 

called  upon. 

The  ViciE'CiiANCBLLOR  (after  stating  the  facts.) 
-~l'he  dumici]  of  origin  is  admitted  to  have  been 
jiTOvcd,  and  the  onus  therefore  lies  upon  those  who 
i:il<!£ce  that  the  domicil  of  (hd  testator  at  the  date  of 
will  and  ill  the  time  of^his  death  was  English, 


to  show  that  he  abandoned  suc^i  original  dooudL 
On  the  whole  of  the  evidence  I  come  to  the  ooa- 
elusion  that  during  his  wife's  lifetimG,  at  sll  eventi, 
he  does  not  seem  to  have  had  any  fixed  or  deflmte 
intention  on  the  subject  of  a  permanent  rendenot. 
It  is  true  that  he  carried  on  trade  ia  ttui  couiti;, 
and  purchased  land  and  biUlt  ■  house  upon  it  st  noe 
expense,  but  stlU  his  views  were  nncertaio  ind  hii 
mind  vacillating,  and  the  witnessei  only  qnk 
from  his  acts,  except  the  expressions  med  u  to 
climate.  When  hi^  wife  died,  howevCT,  it  ii  »t*ted 
that  he  was  in  depressed  smrits,  and  he  then  is  nid 
to  hare  expressed  an  bitention  of  taking  hei 
rCTiaiDS  over  to  Franca.  I  don't  tidnk  the  emtm 
proves  that  he  intended  to  take  up  his  pomimt 
residence  in  England ;  and  this  those  who  nnort 
an  English  domicil  must  show  to  hive  tm 
the  case,  which  I  think  they  have  failed  to  do.  I 
am,  therefore,  of  oiunion  that  the  chief  cleric  ni 
correct  in  his  deorion,  and  the  sammoM  mot 
therefore  be  dismissed ;  but,  it  being  a  frindlf 
nutter,  tlie  costs  of  all  parties  most  cone  oidflf  ne 
estate. 

Soliciton  for  the  plaintiff,  TiOmd,  Son,  GstUa 
aaABolme. 
SoUdtor  for  the  defenduta,  H.  O.  Sm&. 


Y.  O.  JAKES'S  OOTTBT. 
Bwogrted  to  V,  H.  Bannr  snd  B.  T.  BonT.  Esgn.. 
BHiiBUn«t-L«w. 

Tkanii^,  Dee.  9»  16fl9. 
SiLTsn  V.  Udall, 

Partition  suit— Partition  Act  1868,  serf-  3-&k 
In  a  partilicA  suit,  the  plaintiff  h»M  entilkdtati^ 
tenu,  and  the  defmdmt  tomem-UMkn^^rtf^ 
and  tuto  other  pertons  net  btfon  tke  ettrt  It  W 
remaining  two  tenth* : 
The  court  declined  to  order  a  eale  under  sed.  3,  of^ 
Partition  Act  1868,  but  directed  an  inyBiVjr  ■** 
$ide  the  plaintiff  and  dejendant  were  entitM  to  09 
(uuf  vAat  ehareSf  and  whethsr  they  were  tfiUts  " 
without  AejitrisdictioH. 

This  suit  was  instituted  for  the  purpose  of  Iist- 
Ing  the  trusts  of  a  marriage  settlement  canitdislo 
execution  so  far  as  regarded  leasehold  pnp«9t 
comprised  therein,  and  the  bill  prayed  for  a  ssle  « 
mrUtion  of  the  teme. 

By  the  terms  of  the  settlement,  oatbedcsu* 
the  husband  the  property  became  divtHUe  u 
tenths  among  the  children  of  the  marriage.  i» 
husband  of  the  plaintiff  as  one  of  the  childK^ 
the  marriage,  had  become  entitled  to  one-f'^ 
The  plaintiff,  as  his  executrix,  instituted  ^  K*!*? 
siutagfunst  the  defendants,  John  Udall  and  K-D* 
Silver,  the  trustees  of  the  settlement.  The  d<f ai- 
dant, E.  D.  SUver,  as  one  of  the  childroi  of  toe 
marriage  was  lUso  entitied  to  one  tenth,  and  be  w 
purchased  six  other  tenth  shares  from  the  P««* 
entitled  thereto.  Tb«  persons  entitled  to  tH 
remaining  two  tenth  shares  were  not  benn  tia 
court. 

Hinde  Palmer,  Q.  C.  and  J.  T.  CrwUy  for  J< 
plaintiff,  now  asked  for  a  sale  under  sect  3  «l  w 
Partition  Act  1868  f31  &  32  Vict.  c.  40^  nnWiW 
defendants  agreed  to  purchase  the  pJaiotiff^i 
at  a  valuation  in  the  manner  provided  by  atei.  * 

Kay,  Q-  C.  and  W.  P.  Dickint  contended  tfait 
court  could  not  direct  a  sale  in  the  *^ 
pmons  entitled  to  the  lenuioing  two  tenth  n*na 

The  VicB-Cii*ircBLLO«  s^  that  if  be 
satiBfled  that  the  two  panoiis  entided  U  (li«otw 
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■hint  were  oot  of  the  juritdietion,  he  might  hare 
decreed  ■  sale;  bat  that  at  preaeat  he  could  only 
direct  KD  inqairy  u  to  who  Iwsidea  the  plaiatiff  and 
defendant  Silrer  were  interested  la  any  and  what 
durea  of  the  property,  and  whether  they  are  within 
or  without  the  jurisdiction,  and  an  account  of  what, 
if  anything,  was  due  to  the  plalntilT  in  reapect  to  her 
one  teoth  share  in  the  settled  propwty. 

Solicitor  lor  the  plaintiff,  J,  A.  Stuart. 

StAidton  for  the  defenduti,  P&e^  and  Bmnett. 


Nov.  10,  and  12,1m. 

LuxHn-CiiOTH  Ctmpuir  (Ldutbd)  v.  Lobsoxt. 

^Ji  ofptement  (made  on  a  tale  of  a  business  to  the  plain- 
tme)  not  to  carry  or  in  Europe  am/  company  or  manu- 
/actory  having  for  its  object  the  manufacture  or  sale  of 
OM  artich  knoum  as  Crocket^s  leather  cloth,  and  not  to 
communicate  to  anyone  the  proee»»es  of  the  manufaa- 
terc,  **sD  a«  to  I'a  ow  loay  inter fm  with  the  exdtaive 
aijv/mtnt  0/  the  taidintmied  company  cf  the  benefits 
hawy  ogreod  to  be  purchased 

Bdd,  not  to  he  an  undue  restraint  of  trade,  and  an  in- 
jtmctitm  granted  accordingly. 

Thia  waa  a  auit  for  an  injunction  to  rwtraln  the 
defendant  from"  manufacturing  and  selling  leather 
doth  in  contrarention  of  an  agreement  entered  into 
by  him,  and  from  using  certain  trade  marl^s. 

The  plaintiffs,  the  Leather  -  Cloth  Company 
(limited),  were  registered  on  the  22nd  May  1867, 
under  the  Join^Stock  Companies*  Act  1866. 

By  an  agreement  in  writing  dated  the  2Ist  May 
1857,  and  made  between  the  defendants,  J.  B.  A. 
Lorsont,  N.  S.  Dodge,  the  Crockett  International 
iMther-Clotli  Company  (by  J.  F.  Cnxikett,  their 
attorney),  and  others,  of  the  flrstpart,  and  Ur Jt^ 
Unrrrayv  as  agent  for  the  plaintiff  company,  it  was 
agreed,  inter  alia,  that  the  parties  of  Uie  first  part 
■nonld  sell  to  the  plaintiff  company  for  20,0001  and 
other  considerations  thereinafter  mentioned,  certain 
letters  patent  obtuned  in  France  and  England  for 
tlie  manu^ture  of  American  leather-cloth,  and 
also  the  exdosire  ri^t  of  soliciting  similar  patents 
in  Belgium  and  all  other  conntries  of  Europe, 
iogetbev  with  all  tlie  processes  of  manufacture  used 
them  or  their  agents  or  workmen  up  to  the  date 
of  the  agreement,  and  also  the  lands  and  buildings 
ttereon  situate  at  West  Ham,  in  the  county  of 
Sssei^  wbera  the  boainess  or  nuunifactariag  01  Qi.e 
American  leather  -  cloth  was  then  carried  on, 
together  with  all  the  leases  and  agreements  for 
leases  thereof,  and  the  plant  of  the  manufactory  as 
Kt  out  in  the  schedule  thereto;  and  that  the 
parties  of  the  first  part  should  sell,  and  the  plaintiff 
ttRDpany  should  buy  at  a  raluation  all  the  goods  in 
hand,  manafttctured  and  not  manafaetoiMl,  raw 
nHterial  and  prodnoe,  and  all  the  fornitore  and 
effects  on  the  premises  at  West  Bam,  and  it  was 
kUo  agreed  as  follows : 

Thftt  the  poitlas  of  the  ftrst  port,  ot  aaj  of  tbsm,  will 
not  direcUr  or  indirMsUT  cmiry  on,  nor  will  thof  to  the  bemt 
«  Ub«ir  power  allow  to  be  oanioa  on  bj  others.  In  siv  put 
ot  Eoropft,  tmj  oompany  or  nunofoctoi?  hfl-rin^  for  its 
Wgtct  ths  Tssnnfactnre  or  sale  of  prodactlonB  In  aaj  wn; 
■™usr  to  the  prodnotioas  which  ua  th«  mbjeot  of  the 
■stun  pitent,  and  now  msnnfBctored  in  tko  bnilnsf  or 
UianfsotorT  so  osrried  on  st  West  Ham  as  afoiessid,  and 
wul  not  cnnunnaicate  to  person  or  persons  the  means 
<^  prooessM  ot  sach  manonotiira  so  as  In  any  way  to 
ioterfert  with  the  «xohi«i*e  enjoyment  of  tba  said  intended 
«(mpaar  of  the  bsneflU  hsrelv  BgMed  to  be  pnrahased. 

By  the  memorandum  of  association  of  the 
plaintiff  company,  the  registered  oOlce  of  the 
plaintiff  company  was  to  be  in  England,  and  the 
objects  for  which  the  company  were  established 
vne,  "  the  maoufacturing  of  leather-cloth,  and  of 
molnkina,  oil-cloths,  and  other  productions  of  a 
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similar  kind,  and  of  yams  and  stuffs  necessary  or 
incident  to  the  manufacture  of  sach  productions." 

The  memorandum  of  association  was  subscribed 
by  the  defendant  for  100  shares,  and  by  article  97  of 
the  articles  of  aaaociation,  the  defendant  waa  ap- 
pointed general  manager  and  superintendent  of  the 
f actoiy  or  factories  of  the  company  to  be  established 
in  England,  France,  Belgium,  and  elsewhere. 

Upon  the  registration  of  the  company  the  sale  and 
parchase  under  the  agreement  of  the  21st  May  1867 
was  duly  carried  into  effect,  and  the  defendant  was 
appointed  manager  of  the  company.  Shortly  after: 
wards  thedefendant  became  "  memanaging  director" 
of  the  company,  and  was  commonly  so  described  in 
the  circulars  and  documents  issued  by  the  company 
under  his  direction. 

The  patents  referred  to  in  the  agreement  of  the 
21st  May  1857  were  taken  out  by  Mr  N.  S.  Dodge 
for  the  benefit  of,  and  as  trustee  for,  the  Crockett 
International  Leather-Cloth  Company,  and  were  at 
the  date  of  the  agreement  the  property  of  that  com- 
pany, and  the  premises  at  West  Ham,  mentioned  in 
the  agreement,  were  certain  leaaehold  premise* 
conatituting  the  establishment  of  the  Croccett  In- 
ternational Leather-Cloth  Company. 

By  an  indenture  dated  the  8th  July  1857,  made 
between  N.  S.  Dodge  of  the  first  part,  the  Crockett 
International  Leather-Cloth  Company  (by  C.  P. 
Crockett,  their  attorney)  of  the  second  part,  and 
the  plaintiff  company  of  the  third  part,  17.  S. 
Dodger  by  the  direction  of  the  Crocl^tt  Intema- 
tion^  Leather-Cloth  Company,  assigned  and  sold  to 
the  plaintiff  company  all  the  patents  menUoned  in 
the  agreement  of  the  2lBt  May  1857,  and  the  in- 
terest of  the  Crockett  International  Leather-Cloth 
Company  and  K.  S.  Dodge  therein.  And  by  the 
said  indenture  C.  P.  Crockett,  as  the  agent  and 
attorney  of  the  Crockett  International  Leather- 
Cloth  Company,  thereby  granted  and  assigned  to 
the  pUJntiff  comrany  all  the  machinery,  &&,  be 
longing  to  the  Crockett  International  Leadier- 
Cloth  Company  at  West  Ham,  and  also  the  good- 
will of  and  in  the  business  hiUierto  carriod  on  there 
by  the  Crockett  International  Leather-Cloth  Coin- 

^'^U  plaintiff  company,  upon  their  registration, 
commenced  carrying  on  the  business,  comprised  in 
the  sale  and  purchase,  upon  the  premises  at  West 
Ham  ;  they  also  had  an  establishment  in  the  City 
of  London.  Upon  commencing  bnainess  the  plaintiff 
company  adopted  in  their  business  a  trade  mark, 
formerly  in  use  by  the  Crockett  International 
Leather-Cloth  Company,  and  called  in  the  bill  trade 
mark  A.  They  also  adopted  two  other  trademarks^ 
caUed  in  the  bill  trade  marks  B  and  C  respectlTely. 

In  Aug.  18C8  the  directors  of  the  plaintiff  com- 
pany dismissed  the  defendant  from  bis  post  of 
manager  of  the  company.  In  March  186S  the  defen- 
dant commenced  to  carry  on  the  business  of  the  sale 
and  manufacture  of  leather  cloth  at  North  Wool- 
wich, in  the  county  of  Kent,  and  at  97,  Cannon- 
street. 

The  plaintiffs  alleged  that  the  dt-fendant  had 
thereby  acted  la  breach  of  the  engagement  entered 
into  vith  him  by  the  agreement  of  the  21st  May 
1857,  and  that  the  conduct  of  the  defendant  in  his 
business  was  calculated  and  likely  to  deceive  the 
public  into  the  belief  that  the  defendant  was  car- 
rying on  the  business,  the  goodwill  of  which  had 
been  purchased  by  the  plaintiff  company,  and  to 
obtido  for  the  dnendant  custom  intended  for  the 
plaintiff  company.  They  also  alleged  that  the 
defendant  used  trade  marks  which  were  evident 
imitations  of  tbsir  trade  marks  A,  B,  and  C\ 
-respectively. 

On  the  lOthMarch,  1868,  the  defendant  had  issned 
a  circular  of  that  date,  which  was  a*  follows : 

Ihsffleanto  infdnm  jon that  mr  workrare  now  iafnU 
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opemtkm,  and  tbat  I  shall  be  happy  to  racelre  Tonr  orders. 
Tiio  goods  supidied  br  me  are  in  otvtj  repeat  linillsr  to 
tboM  made  hj  tha  Crockett  InternauoiuX  Iie»tbei-Cloth 
CompouT  (Biiice  known  ta  the  Leather>Cloth  Company), 
whilst  their  works  were  nnder  mj  mnnagement,  and  I  may 
state  with  oonfldeno*  that  with  sixteen  years'  ezperlenoe. 
Boqnired  in  that  buBinass  twoa.  its  oricin,  I  am  e&aUed  to 
adopt  and  bring;  to  beat  apon  mj  works  every  mecbanical, 
oommercial,  and  other  Improvement  of  the  present  day, 
and  that  yon  will  find  my  leather-cloth  eijnal,  u  not  snpe- 
xior,  to  any  in  the  market,  and  the  snoes  most  sdran- 
tsnous  to  purchasers.  I  am  prepeied  to  delirei  any  qnan- 
tines  of  Crockett's  doth  oud  leather-cloth,  either  at  once  or 
odically,  by  regular  shipments  or  delivery.  Hy  price 
iaeiKflosed  herewith,  and  I  shall  be  glad  to  forward  sam- 
jim  by  post,  or  to  sabnut  them  to  your  InapeoUoD  at  the 
a]x>re  addiesi.  I  am,  yours  moit  xwpeotfnlly. 

A.  LonaoifT. 

The  Ull  klle^d  that  the  defendant's  conduct  bad 
occasioned  great  damage  to  theidaintiffa,  ind  prayed 
for  an  injanction  and  for  damages. 

The  canie  now  came  oo  upon  motioa  tot  decree. 

Sir  R.  Palmer,  Q.  C,  Ka^  md  A.  G.  Marten 
aj^ared  for.  the  plaintiffa. 

Ediit,  Q.  C,  FuiAer,  and  A.  Cohea  (of  the  Cotn- 
mon  Law  Bar),  for  the  defendant^  contended  that 
the  agreemeot,  heiog  in  rettraiot  of  trade  gesenmy, 
VM  jcii,  MB  againit  public  policy. 

&%  Q.0.,innpl7. 

the  following  ciiea  wen  dted.  At  to  the  agree- 
ment being  In  restraint  of  trade ; 

Mitchel  r.  Reynolds,  1  P.  Wms.  181 ;  1  8m.  L.  C- 
840; 

Homer  t.  Oto/vm,  7  Kng.  736 ; 

HiichcMlc  V.  Ootor,  6  A.  A  E.  488 ; 

Mallan  v.  May,  1L.T.  Bep.  N.  B.  8S8 ;  U  H.  A 

W.  653 ; 

TalUs  r.  TaiUt,  21  L.  T.  Bep.  43;  1 E.  A  B.891j 
WhittaJcer  v.  Boum,  3  Beav.  383 ; 
JBryton  t.  WhitehetuL  1  Sim.  A  Sto.  74  ; 
Hanua  r.  PertonM,  7  L.  T.  Bep.  N.  B.  815 :  82  Bear. 

sas; 

Gale  T.  Reed,  8,  East  80 ; 

Toung  r.  Timmina,  1C.AS.  381 ; 

Wardv.  Byrne,  5 H.  ft  W.  548; 

Price  T.  Oreen,  16  M.  ft  W.  S46L 
Ab  to  the  trade  marks : 

TJie  Leather 'Cloth  Compami  (£imjM)  T.  The 
Ameriean  Leaiher-Cloth  Oompamiy  (Limits, 
9I..T.Bep.  N.8.  558;  llH.I..C!ai.S2S;SI..T. 
Bep.  N.8.829; 

SdlesUn  7.  riek,  11  Hju  78. 

The  Vicb-Chancbllob,  after  stating  that  in  his 
(pinion  the  plaintifTs  case  as  to  the  trade  marks,  had 
failed,  as  trade  marks  A  and  B  were  corered  hj  the 
decision  of  the  House  of  Lords  in  the  Leather- Ckak 
CmpmgiLimiled)w.Ameriemteather'€S9tk  CbnpoMy, 
9  L.  T.  Bep.  N.  a  668 ;  and  trade  marie  C  was  a 
palpable  Imitation  of  the  trade  mark  oi  another 
oompaoy,  which  had  been  formed  after  the  plaintiff 
eompaoy — continued  as  follows : — HaTing  dispoeed 
of  the  trade  marks,  I  now  come  to  that  qneatiiMi 
which  is  a  very  important  one^  as  it  seems  to  me, 
with  respect  to  the  covenant.  TIm  ooTenant,  no 
doubt,  is  expressed  in  rery  large  words,  and  it  is 
insisted  that  the  mere  fact  tbat  the  corenant  is 
"not  to  carry  on,  nor  allow  to  be  carried  on,  in 
any  part  of  Europe "  is  in  Itself  what  is  called 
a  general  restraint  of  trade ;  as  what  is  called 
a  general  reetrtiat  of  trade,  is  a  restraint  of  trade 
throttgbont  the  UidtedKingdom ;  and  that  a  restraint 
of  trade  fa  tiiat  fcHm,  extending  tiiroug^oat  the 
United  Kingdom,  is  upon  the  face  of  it  bad,  though 
fomethiog  short  of  ic  may  b^  admissible,  pro- 
Tided  the  circumstances  justify  it.  I  do  not  read 
the  cases  aa  having  lud  down  that  nnrebutti^le 
Resumption,  which  was  insisted  upon  with  so  much 
power  by  Mr.  Cohen.  The  troth  is,  that  all  the 
casee  when  they  come  to  be  eumliMd,  aooMdinB 
to  mr  Hew  of  it,«staNidi  tUsprinoipk^  that  au 
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reetndnti  upon  trade  are  bad,  as  being  in  TMafioa 
of  public  policy,  unless  they  are  natural  and  not 
unreasonable  for  the  protection  of  the  parties 
dealing  legally  with  some  subject-matter  ik  con- 
tract. Public  policy  requires  that  every  mia 
should  be  at  liberty  to  work  for  himself,  and 
should  not  be  at  liberty  to  deprive  himself  or 
the  state  of  his  lalwur,  skill,  or  talent  by  way 
contract  that  he  enters  inta  On  the  other  band 
public  policy  requires  thia— that  where  a  man 
has  by  skill  or  any  other  means  obtained  something 
which  he  wants  to  sell,  he  should  l>e  able  to  sell  it 
in  the  moat  advantageooa  way  in  the  market ;  and 
in  order  to  enable  him  to  sell  it  advantageously  m 
the  market,  it  is  nrceasary  that  he  should  be  abU 
to  preclude  himself  from  entering  into  competitioa 
with  the  parcbaser;  bat  that  then,  the  same  paUic 
policy  which  enables  him  to  do  ao,  does  not  re- 
strain him  from  alienating  that  whicli-be  wants  to 
alienate,  and  therefore  enables  him  to  enter  into 
any  stipulation,  however  restrictive  it  is,  provided 
tbat  restriction  in  the  judgment  of  the  court  is  not 
unreaaonable,  having  regard  to  the  subject-matter 
of  the  contract.  Now  in  this  case  the  subject- 
matter  of  the  contract  was  a  particular  manufacture 
carried  on  partly  under  patents,  and  partly  by  pro- 
ceases  which  were  known  to  the  vendors,  and  it  is 
to  be  assnmed  not  known  except  to  the  vendon, 
their  agents^  and  workmen.  That  being  the  subject- 
matter  of  the  contract,  the  stipulation  is  that  tha 
vendor  will  not  set  up  a  similar  manufacture  ia 
Europe,  and  will  not  communicate  the  process  of 
the  manufacture  anywhere,  so  as  to  ioierfere  witii 
the  exclusive  enjoyment  by  the  intended  compa^ 
of  the  benefits  thereby  agreed  to  be  purchased.  It 
seema  to  me  th^  the  case  Tesemblea  the  sale 
of  a  secret  which  has  been  held  to  be  per- 
fectly good,  and  as  connected  with  the  sale  of 
that  secret,  an  unlimited  stipulation  as  to  time  or 
place  with  regard  to  communicating  the  iecrst 
or  dealing  with  it  so  as  to  interfere  with  the  pur* 
chaser,  because,  in  truth,  there  were  particuUr  pr> 
cesses  for  the  manufactura  These  processes  weM 
to  be  communicated,  and  they  were  to  be  commu- 
nicated for  the  exclusive  benefit  of  the  purchaser. 
It  ia  settled  by  authority  that  a  man  may  land  hiia> 
self  not  to  communicate  such  a  process  under  anj 
circamstaooes  in  any  part  of  the  world  to  anybodj 
else.  But  how  would  it  be  possible  to  enfuce 
a  covenant  not  to  communicate  the  process,  it 
he  were  at  the  same  time  to  be  at  liberty  to  cax^ 
on  that  same  trade  with  the  same  process  in  such  a 
way  that  it  would  have  to  be  communicated  to 
every  servant  and  workman  engaged  by  him  in  the 
trade  ?  Therefore  the  mere  fact  that  he  is  entitlei 
to  restrain  himself  simply  amounts  to  this.  Xt  is  not 
tbAt  he  is  restrained,  bat  that  he  ia  entitled  to  re- 
strain himself  from  communicating  the  process,  and 
is  therebjr  enabled  to  get  a  higher  price  for  that 
which  he  is  s^ing.  The  fact  that  be  is  so  entitled 
to  restrain  himself,  oititles  him  also  to  resbain  his* 
self  from  carrying  on  a  manufacture  which  woaU 
inrolTe  the  communication  of  the  process.  Thste- 
fore,  independently  of  those  words,  *'  so  as  to  in  any 
way  interfere  with  the  exclarive  enjoynMnt,"  I  us 
of  opinion  that  there  is  nottiiog  in  the  covenant 
which  violates  the  rules  of  law,  or  which  is  in  con- 
travention of  the  decided  cases,  when  the  priociidsi 
npoo  whidi  tboee  eases  have  been  decided  come  to 
be  properly  considered.  But  if  there  were  anything 
in  a  covmant  so  standing  which  might  be  sappossi 
to  be  in  contravention  of  some  of  tii9  decided  cass^ 
I  am  satisfied  tbat  those  words,  •*  so  as  in  any  way 
to  interfere  wldi  the  exclnsive  enjoyment  of  ^ 
company"  do  property  and  sufficiency  qwdify  it,  thf 
prlDoipla  bring  that  you  are  not  to  hare  uay  MSt 
reatrtfnt  than  is  necessary  for  the  bonaftt  of  tM 
company.  Urn  oompaoy  says  ^ia  oidar  Is  ubvisf 
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toy  objectioD,  we  do  not  ask  for  any  uareuouble 
restraint,  for  any  capricious  restmiat  upoa  you,  ve 
{aly  ask  yoa  to  tie  yourself  not  to  do  something 
•wmA  will  iDt«fere  with  that  which  you  ^foM  to 
•ell  to  ua,  and  for  which  you  hare  recaiTed  a  con- 
jideratioQ."  Thenfore  I  am  of  opioioo  that  the 
^aiatiffs  are  right  in  layiag  that  the  corcnaot  is 
one  which  it  capable  of  being  enforced  in  this 
court.  Then  the  next  questi(»i  is,  Does  the 
defendant  Lonont  rioUte  the  covenant?  Has  he 
been  dmng  aoyttiing  which  it  in  Titration  of  that 
C0T«oant?  I  am  (A  opinion  that  he  is  doing  so,  that 
lie  is  engaged  in  a  manufactory  for  the  auwufacture 
(tf  productions  similar  to  those  which  were  the  sub- 
isct  of  letters  patent,  and  which  were  then  maau- 
factored  in  the  manufactory  so  carried  oa  at  West 
Ham  at  the  time  of  the  cootiact,  that  is  to  aay^ 
is  iwored  to  me  that  the  particular  production  is 
the  ]«oduction  of  an  article  Icnowo  as  Crockett's 
leather-clotb,  and  that  Crockett's  leather-cloth  was 
maDufaotured  at  West  Ham  at  that  time.  The 
le^her-cloth  known  by  that  very  name  is  mann- 
bctuied  by  the  defendant,  and  sold  by  him  under 
that  very  name,  with  an  advertisement  from  liim  to 
the  effect  that  the  goods  sui^lied  by  him  "  are  in 
every  respect  similar  to  those  made  by  the  Crockett 
Xntematioaal  Leather  Company,  since  known  as  tlie 
ijeatber-Cloth  Company,  while  the  works  were  under 
mj  muugement ;"  and  then  be  states  his  sixteen 
years'  experience,  and  so  oo.  That  is  to  say,  having 
ODvenaoted  that  be  wonld  not  be  engaged  in  the 
nanafiictiire  of  products  nmilar  to  those  which 
were  then  being  made,  he  circulatea  to  the  world  a 
Irtter,  saying,  I  am  now  actually  making  prod uc- 
titma  which  are  in  every  respect  similar  to  those 
which  were  made  by  the  vendors  and  afterwards 
Bide  by  the  purchasers.  I  am  of  opinion,  Uiere- 
loie,  tut  tite  plaintiffs  are  entitled  to  an  iojunc- 
tiuL  1^  injuncUon,  I  think,  ou^t  to  be  in  these 
words — "  to  reetrain  the  defendant  from  carrying  on 
any  maoufactury  for  the  production  of  Crockett's 
le^ber-cloth,  or  being  engaged  in  any  company  for 
the  sale  of  Crockett's  leather-cloth,  or  any  cloth  or 
any  production  similar  thereto,  and  from  in  any 
lasnner  holding  himself  out  as  the  manufacturer  m 
«Deh  Crockett's  leather-cloth,  or  any  {voductioa 
Amilar  thereto."  Then  with  regard  to  the  costs,  the 
^aintiffs  are  entitled  to  the  coats  of  the  suit,  except 
JO  far  as  they  have  been  occaaiooed  by  the  litigation 
as  to  the  tilree  trade  marks,  as  to  which  I  should 
Inve  giveo  the  defendant  the  costs  if  be  binuelf 
had  not  been  psnooaUy  ooneemad  in  the  intro- 
duction and  Bie  ol  them  by  the  craoipaay.  I  do  not 
give  him  any  costs,  but  he  will  not  have  to  pay  any 
v»U  in  lespeot  of  that  part  of  tike  suit.  He  will 
^antep^y  tbeoostsof  theiest  at  the  satt. 

Sifiaton  for  the  pUntUf^  nam  and  Battmu. 

Sdidton  Sac  the  defendant,  Gnafis  and  fToM- 
migkt. 


<I0UBB   OF  APPBAIi  IN  0HAVOKB.7. 

BUMUiI  by  Tbowm  BaooanAXK  «ad  B.  SnWAvr 
Bmu,  Smif^  BvriatMMt-LMT. 

(Bdora     Losd  CaaaosLun  CH^hvloy). 

Be  Taibs*  Faixbi. 

AtttMM  for  leKera  pafm^Ofifbefjpas  bg  a  prior 
ratmtm—Cm^fieate  of  lam  ^fbaat  agaiml  yroat— 
I^imimd  o/petitkm  mA  eestt, 

&  apttHmJm-  At  gramt  o/kUtrw  palmt,  iMck  pUi- 
teawM  nyasarf      a  prior  patmtm  am  tktgrmmd 


mere  sought  was  an  infringement  of  his  own  patent,  a 
reference  tuat  directed  to  the  proper  law  officer  to 
ateertam  nAetktr  the  prat/er  of  me  petition  thould  &s 
complied  wilA. 

Tie  law  officer  eertijied  againit  the  patent.  7^8  court 
therefore  diemitaea  the  petition  a-ith  eo$t$,  noAmtf- 
standing  no  opposition  had  been  made  to  the  peti^ 
tioner'a  apphoation  for  a  patent  until  he  had  apj^Ud 
to  have  H  tooled,  and  he  had  given  aU  the  r»piitite 
Hoticee. 

This  was  a  petition  to'  hare  the  great  seal  affixed 
to  letters  patent  under  the  following  tiircumstaaced: 
The  petition  set  forth  that  the  petitioner,  WiUiam 
Yates,  was  la  posseasion  of  an  invention  for  im- 
provements in  furnaces  for  effecting  the  ooneomp- 
tioa  of  emok^  and  that  be  was  the  true  and  first 
inventor  thereof,  and  that  the  same  was  not  in  use 
by  any  other  person  or  persons  before  or  at  the 
time  when  he  obtained  his  provisional  specification ; 
that  on  the  15th  June  18G9  he  applied  by  petition 
for  a  grant  of  letters  patent  in  respect  in  his  said 
invention;  that  on  the  21st  Jane  1869  prorlsional 
protection  was  granted  in  respect  of  the  said 
invention  ;  that  on  the  2nd  July  1669  the  peti- 
ti(mer  gave  notice  of  bis  intention  to  proceed 
with  his  application,  which  was  duly  advertised, 
and  no  notice  of  oi^oattion  thereto  was  given ;  that 
on  Aug.  26  the  Solicitor-  General  gave  his  warrant 
for  the  sealing  of  letters  patent  for  the  said  inven- 
tion ;  tiiat  tbe  sealing  of  the  letters  patent  waa 
prevented  by  an  opposition  entered  into  at  the 
patent  office  on  bebolf  of  the  respondent,  John 
Fletcher,  who  had  alleged  for  grounds  of  opposititHi 
that  the  petitioner's  invention  was  not  new,  and  waa 
not  the  invention  of  the  petitions,  but  was  a  mere 
colourable  imitation  of  an  inventioa  of  the  said 
John  Fletcher,  for  which  he  had  applied  for  letters 
patent  in  Aisil  1869 ;  that  such  grounds  of  oppo- 
siUon  were  false  and  groundless,  and  that  the  peti- 
tioner's invention  waa  wholly  difierent  from  that  of 
John  Fletcher ;  and  the  petitioner  prayed  tiiat  letters 
patent  might  be  granted  to  Um  la  res^t  of  his  s^ 
invenUon  j  and  that  John  Fletcher  might  be  ordered 
to  pay  the  costs  occasioned  by  hie  said  opposition.  The 
letters  patent  to  Fletcher  in  respect  of  his  alleged 
invention  were  dated  2ud  Oct.,  mC9.  The  law  officer 
having  certified  that  the  letters  patent  ought  not  to 
be  granted  to  the  petitioner,  the  only  q,uestion 
before  the  court  was  whether  the  petitiim  should 
be  diamisaed  without  <Mist8.  On  KbaU  of  the 
petitioner  it  was  alleged  that  he  had  no  knowledge 
of  the  respondent's  patent  until  after  he  had  ^tiUied 
to  have  his  patent  sealed ;  that  as  the  petitioner  had 
acted  in  good  faith,  and  had  duly  given  all  notices 
which  it  waa  incumbent  oo  blm  to  givc^  and  as  the 
respondent  had  offered  no  opposition  until  the  last 
momeot,  the  petitioner  ought  not  to  be  called  upon  to 
pay  the  respondent's  costs. 

Maerorji  appeared  for  the  petitioner. 
Atton  ior  the  respondent. 

The  LoKD  Ckabobixox  (Hatheriiey).— I  eaa  aaa 
no  reason  fbr  distinguishing  this  case  from  the  <sdi- 
nory  case  of  an  unsuccessful  petition,  and  nuHt 
dismiss  the  petition  with  costs  in  the  usual  war* 

6olloitor  tat  the  petitioner,  Aislev  Bmtu 

Sondtor  for  the  respondent  W,  Wgaae, 
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Satvrdi^  Dec.  4. 

(B^ore  Lord  Justice  Oiffabd.) 

£x  parte  Ctbus  ;  Be  Bboadbhidoe. 

SaAnptqf—Adjuduatioa—Petitioning  crtAior's  deit 
— Bim  accepted  by  bankrupt  and  taken  up  hjf  thit 
drawer  after  the  act  oj  baakrt^tcu— Whether  theif 
eonetitiUe  a  good  petitionit^  credtlor*  debt. 

BiBt  of  exchange  were  drawn  by  C.  upon,  and  acc^ted 
bv  &,  B.  committed  an  act  of  bankruptcy,  OM  at 
this  time  the  bi/h  were  in  the  hands  of  bona  fide 
heiekn  for  value.  A/iermards  C.  took  np  the  biSs, 
and  petitioned  for  an  adfudieation  of  bankniptry 
againtt  B.  An  adjadieatum  was  made,  but  was  afUr- 
wards  tmtaiUed  bg  tkt  commtssioMr  on  the  ground  that 
there  was  not  a  good  petitioning  cn£Ut^s  dAt. 

On  appeal,  held,  that  the  Arision  of  the  eoumiuitmer 
wai  wronOf  and  that  there  was  a  good  petUioahg 
treditor'M  debt. 

Re  Petite,  X.  Bqa.  3  Ch.  App.  332 ;  \S  L.  T.  Rep. 
N.  S.  169,  where  it  was  held  that  the  persons 
to  assent  to  a  creditor's  deed  in  respect  of  hHU 
OH  whitk  the  debtor  was  liable  were  the  holders  of 
the  bills  at  the  date  of  the  registration  of  the  deed, 
had  no  oppUcati<M  to  the  present  ease,  it  being  wtli 
nstthn  law  that  it  is  not  necessary  that  the  petitioning 
cretStoi's  d^  should  ham  been  Aa  to  him  b^tre  the 
act  of  bankrupt^  if  it  was  due  fHm  m  debler 
hefim  that  tinu. 

Tlut  wM  an  appeal  from  an  order  made  hy  Mr. 
Thring,  the  commiBaioner  of  the  Liver^Kwl  District 
Court  of  Bankruptcy,  annuUiog  an  adjudication  of 
iMUikniptcj  which  had  beeo  obtained  against  George 
Broadl»idge,  a  broker  at  Lirerpool,  on  the  ground 
that  thep^^oning  cieditor'a  alleged  deht  on  Thich 
the  adjudication  wu  founded,  vaa  innifficient  to 
BumOTt  it. 

Toe  Ktitioning  creditor  was  Frederick  Cyrus, 
a  merchant  at  New  York,  for  whom  Broadbridge 
had  acted  aa  agent  in  Lirerpool.  The  adjudication 
of  bankruptcy  was  made  on  the  28th  Oct.  1869,  the 
act  of  bankniphT  on  which  it  was  founded  being 
the  execution  by  Broadbridge  of  a  deed  of  asaigo- 
ment  for  the  benefit  of  his  creditors,  on  the  23rd 
April  IS69.  There  had  been  rarioui  tranaactiouB 
between  Broadbridge  and  Cyrus,  and  when  the 
dispute  as  to  the  sufficiency  of  the  petitioning 
creditor's  debt  arose,  it  was  referred  to  Mr.  Banner, 
an  accountant,  to  investigato  the  account^  and  to 
determine  whether  thore  was  any  balance  due 
from  Broadbridge  to  Cyrus.  Mr.  Banner  made  a 
certificate  in  which  he  stated  that  he  had  investi- 
gated the  account,  and  that  he  was  of  opinion  that 
upon  the  prored  items,  there  was  a  balance  owing 
by  Broadbridge  to  Cyras  amountiog  to  170/.  7s.  2d. 
He  added  that  there  were  further  clakaa  made  by 
Cyrus  which,  if  established,  would  increaae  the 
above  balance,  but  would  not  diminish  it.  In  esti- 
mating this  balance,  Mr.  Banner  Included  among 
the  sums  duo  from  Broadbridge  to  Cyrus  certain 
bills  of  exchange  for  sums  amounting  altogether  to 
16S7A,  which  had  been  drawn  by  Cyras  upon,  and 
accepted  by,  Broadtwidge.  These  bills  were  dis- 
honoured at  maturity.  At  the  date  of  the  assign- 
ment for  the  benefit  of  Broadbridge'a  creditors,  the 
bills  were  in  tlie  hands  of  bona  fide  holders  for  vaiee, 
but  before  the  petition  for  adjudication  of  bankmptcy 
was  presented,  they  were  talten  up  by  Cyrus.  Under 
these  circumstances  the  commissioner  was  <d  opinion 
that  the  bills  in  question  could  not  be  takai  into 
account  in  estimating  the  balance  due  from  Broad- 
bridge to  Cyrus,  and  consequently  that  there  was 
not  a  good  petitioning  creditor's  debt,  aad  his 
Honour,  therefore,  on  the  26tb  Nor.  annulled  the 
adjudtoatloD,  with  coats  to  be  pidd  tgr  the  petithmhig 


[Cau. 

credits.  From  this  detdaion  Mr.  Cjtw  now 
appealed. 

The  material  portion  of  the  CommisaioDerSi  jo^- 
ment  was  as  follows "  The  qoeetiao  iriiia  tte 
court  has  now  to  determine  is,  whether  a  good  peti- 
tioning creditor's  debt  can  be  baaed  on  an  accoant 
of  which  these  bills  constituted  by  far  the  IsrteM 
portion.  Now  this  [viociple  is  laid  down  u  (Ih 
books  of  practice,  that  in  order  to  support  an  adjs* 
dication  there  must  be  a  1^1  ddit  of  soflltiant 
amount,  for  which,  if  payaUe  at  the  time^  an  aetloii 
could  be  maintained  by  and  in  the  name  of  thb 
petitioning  creditor;  but  Mr.  Etty  has  iasiited 
very  strongly  in  argument  that  the  rule  ii  to  be 
receired  with  the  qualification  that  it  is  only  neees- 
•aiy  that  the  debt  ahouid  hare  been  doe  tar  the 
bankrupt  before  die  act  of  bankmptcy,  not  that  it 
should  be  due  to  the  petitioning  creditor.  He  has 
referred  to  Griffith  and  Rtdmea  on  Baokmptqr. 
p.  190,  in  si^wrt  of  this  portion,  and  has  dted  tai 
commented  on  a  series  of  caaea  which  are  there  col- 
lected in  the  notes.  It  must  be  obeerred  that  sU 
these  dedsions  are  of  conaiden^  antiquity,  and 
altiioogb  in  pcrint  to  a  certain  eztenl^  m»  cannot 
be  raoondlea  with  mm  recent  oasec  la  wlin  riiri- 
lar  questions  bare  been  determined.  In  Ex  pane 
Batten,  Mont.  &  BI.  i13,  the  very  point  now  befsf* 
me  was  decided,  and  it  was  there  bdd,  tiiat  if  a 
creditor  has  receired  and  transferred  a  1^  of 
exchange,  the  Iiolder  of  the  bill  is  the  profsr 
petiticming  creditor.  Hie  authori^  of  tiiat  ease  w» 
upheld  in  £x  parte  Magnns,  2  If.  D.  ft  De  0.  AN; 
I  now  come  to  tiie  case  of  Ex  parte  Petrie,  18L.T.  Rep. 
N.  8. 169,  on  which  Mr.  Potter  relies.  There  bills, 
to  the  amount  of  97S2JL,  had  been  drawn  by  Heaan. 
Swire  and  Sons,  and  accepted  by  Petrie.  Before 
the  registration  of  a  truat  deed  executed  by  Betrie 
part  d  thow  bills,  to  the  amonat  of  SOBW..  had-baaa 
taken  up  and  were  in  the  hands  of  Btaara  Smn 
and  Sons ;  the  reminder  were  hdd  by  the  ITnioa 
Bank  of  Liverpool  under  discount,  but  euni  into 
the  hands  of  fifessrs.  Swire  and  Sons  after  th&Tegii- 
tration.  Messrs,  Swire  and  Sons  were  enttved  si 
assenting  eiediton  for  the  whole  amount  It  was 
held  by  the  Lords  Justices  that  at  the  time  of  Ae 
registration  the  l^al  hdders  and  owner*  of  the  debt 
to  the  extent  of  7652/.,  wen  the  Union  Bank  the 
holders  of  the  bills.  They  were  the  penoas  wao,  if 
matters  had  remained  so,  would  hare  been  tiie  ftr- 
sons  to  sne  Petrie,  as  indorsers  and  bidders  of  the 
bills^  and  conseqnentiy  the  creditors  ratitled  to 
asBenttOkOrdiaseotfnmiithedeed.  Itiscoolende^ 
on  the  oraer  hand,  that  the  class  (tf  cateivhidihm 
arisen  under  the  proriso  of  the  statute  rdatiiig  to 
deeds  are  not  analogous,  and  have  no  bearing  on  tbe 
right  of  petitioning  creditors.  But  I  am  nnaUe  to 
dlstlDgoish  the  poeition  of  a  petitioning  creditor  at 
tiie  time  of  ui  act  of  bankruptcy  from  that  of  a 
creditor  whose  assent  is  required  at  tbe  time  of  the 
registration  itf  a  tiruat-deed.  TheActof  Bankmptcr 
in  the  one  case,  the  registration  of  the  deed  in  m 
other,  is  the  hinge  of  the  proceeding.  Now  it  is  ad- 
mitted that  the  amount  of  bills  (1667£,)  octstaoding 
at  the  time  of  the  act  of  bankruptcy  is  suAciat  to 
extinguish  the  petitioning  cteditw's  debt,  unless  tbe 
contingent  liability  of  Cyras,  as  drawer  at  that 
period,  coupled  wiUi  the  fact  tiiat  the  Wlla  were 
subsequently  taken  up  by  him  be  sefldciit 
to  support  the  petitioning  creditor's  debt  I 
em  of  opinion,  on  the  general  prindples  of  the  law 
ot  liankruptcy,  as  well  as  on  the  authority  of  we 
cases  to  which  I  hare  r^erred,  that  the  debt  of  the 
petitioning  creditors  cannot  be  aunported,  Inasaneh 
as  the  hdders  of  the  hilla  for  ratiie  were 
sons  entitled  to  sne  Broadbridge  at  the  date  ot  ne 
act  of  bankmptcy,  and  the  relatire  rigbU  ofne 
parties  upon  tUa  adjudication  hare  not  been  altaced 


Ex  parte  Ctkdb  ;  A  BaOADBBlDoa. 
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mart  therefore  be  annsUed.  I  h»To  the  lew  re- 
iKtanee  in  f  iriring  at  thU  comdoriim  when  I  con- 
lidet  Uw  iDTCtlvea  state  of  the  current  acooaot 
between  the  partaee  on  which  the  debt  Is  fonoded, 
for  the  Lords  Joaticee.  in  Patten's  Case,  80  L. 
Bank. ;  aod  in  Scoff  Riuttltt  Caae^  80 1<.  Bank. ; 
S  L.  T.  Bepi  N.  &  188,  hare  tUted,  agenenl  rule, 
ftat  it  is  an  objscti^nable,  or  at  leaat  an  ineoTMdent 
nude  of  {voceeding,  and  one  not  deMrring  of  en- 
eoongemeat,  to  found  a  petition  of  adjadicacion 
moD  a  dilated  balaaee  of  a  comiOicatad  dlrersity 
of  G»N  demandi  and  unsettled  acoonnta." 

A  Q.  C  ud  Bmmingt  oa  MmU  of  the 
•ppeUtnt,  contended  tiiat  the  lav  was  well  aettled 
IQ'  I  of  aathoridea  that  a  debt  due  before  the 
act  banlmiptey,  eren  though  not  then  due  to 
Ae  petitloolDg  croditor,  was  a  good  petiticHiing  cre- 
dib^i  debt  If  it  were  othenrise,  uien,  if  a  legal 
debt  on  a  negotiable  instnimeDt  was  transfened 
afts  t^  commissktu  of  an  act  of  hankrnptof,  no 
oBt  could  preeent  a  petiUon  for  an  adjudication  in 
iMp«ct  of  it.  TbMA  would  be  an  absurd  resalk 
The  cssea  relied  on  hj  the  commisriouer  were  to  be 
dirtingaiihed.   They  referred  to 

Eden  on  BanlEruptc;,  8zd  edit.,  47 ; 

Deaoon  on  Bankniptoy,  last  edit,  127 ; 

EMfoid  on  Bs&kmptCT,  182 ; 

&par(e  Thoma»,\  Aa.78; 

Aium.,aWila.lS5; 

mmatw  V.  Hmer,  7  T.  B.  ^3 ; 

Knglsy  t.  M<xdi*on,  Coke'e  Bank.  Iaw,  32; 

Sz  parte  Botien,  H.  A  Bl.  412; 
'    Ez parte  MagnuB,  8  M.  D.  A  De     604,  723 ; 

Se  PetrUt  L.  B^.  3  Ch.  Ap.  232 ;  18  L.  T.  Sep. 
N.  8.169; 

Stat,  ft  Oeo.  a.  a.  80,  ss.  82,  23; 

SUt  7  Geo.  1,  o.  81 ; 

The  Bankrupt  Law  Consolidatum  Aot  1848, 
seat  80. 

W.  Poittr,  on  bdialf  of  Broadbtidge^  soppwted 
thseMDnisskioer^  Qffder. 

Witlumt  calling  for  a  leplr, 

.  Lord  Juitioe  Geffiad  sud  that  the  commlaaioner 
M  mistaken  the  law.  It  the  law  wore  as  the 
MBulirioiiar  had  supposed  it  to  be  the  lemtt  would 
KeTeiy  inoouTenleiilt  not  to  say  absurd.  Hie  old 
inthoriUea  on  the  qaestion  were  all  one  way,  and 
the  later  caaea  did  not  conflict  with  them.  The 
argament  of  Mr.  Hemming  was  really  a  reduciio  aa 
<iiwnAuN.  The  law  had  been  entirely  mistaken, 
and  his  Lfwdsbip  would  be  tctt  sony  that  any 
daobt  should  be  Tailed  about  iL  TheMmlsskmer^a 
Mdwmust  be  discharged. 

Solicitors  f  (V  the  appellant,  UndtMU  and  FiM 
*gent«  for  Et^  of  LirerpooL 

Solicitor  for-  the  respondent,  Smnd  Ftnatt  of 
liTeipooL 


Common  lab  ^Courts. 


QOXTBIS  OF  QUEEN'S  JUfiJIOJi. 
Bieartafl  br  T.W.  Bauhdbm  and  J.  BmOKo,  BsopK 


Satttrday,  Jan.  15. 

Allmh  (tpp,)  V.  WoBTHr  (resp^) 

Vaednatioii — PnuMding*  for  non-raoctwifMn  t{fUr  a 
tmtittion/or  a  rimitar  offeitoe—90  tr  81  Viet,  c  84, 
m.\%  16,  29,  81  a)uf&4. 

n«  juri^etion  ofputirM  uxder  tect.  81  o/"  (As  80  f  31 
Viet.  r.  84  (  Voodnation  Act  1867)  to  mais  on  order 
tv  ftl  vaccwalMn      a  MU  mier/bwrtetA  iftan  of 
^  u  net  Antbrf  to  (As  maloMg  ^  one  onfa-  on/y. 
ZXt«  MjB,  HO.  MS; 


[Q-B. 

iTAert,  rtw«/br«,  m  order  had  btfn  duly  maiie  under  that 
aeetim  vpm  At  ameSmi,  wkieh  he  had  duobeyad,  and 
he  torn  tkeragmtjiiud,  aitd  umUar  proceedinga  mre 
again  takt»  agabul  kiu  mder  tie  tarn  teeUoit  for  aot 

having  his  lAitd  vaeeuuUod: 

Held,  that  racA  proceedings  were  lawful: 

Held,  aUo,  that  upon  proceedings  be/ore  jastiees  mder 
the  Slst  section,  the  urt{fieau  of  a  medieal  ^wtitimter 
in  farm  of  tdttduU  B.umo  har. 

This  was  a  case  stated  by  justices  under  the  20  ft 
31  Vict.  c.  43,  upon  a  conviction  under  sect.  31  of 
the  30  &  31  Vict.  o.  84  (the  Vaccination  Act  1867J. 
as  follows  :— 

Be  it  remembered  that  on  the  8th  May  1860,  at 
St.  Keot's,  in  the  a^d  county  of  Huntlngdoo, 
Alfred  Worthy,  of  Eynesbury,  In  the  said  county 
of  Huntingdon,  registrar  of  births  and  deaths, 
personally  cometh  before  the  undersigned,  one  of 
Her  Majesty's  justices  of  the  peace,  in  and  for  the 
said  county,  and  informeth  me  that  Henry  James 
Alien,  late  <rf  Uie  parish  of  Eynesbury  aforesaid, 
Dissenting  miidster,  within  the  apace  of  tht  calmdar 
months  last  paat,  to  wit,  on  the  8tb  May  1869,  at 
the  parish  of  Eynesbniy  in  the  said  county  of 
Huntington,  did  disobey  a  certain  order  under  the 
hand  and  seal  of  Capt  William  Humbley,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Huntingdon,  bearing  date  the  29th  April  1669, 
whereby  tlw  said  Henry  James  Allen  was  ord^^ 
and  directed  to  hare  EUza  Allen,  noder  the  age  of 
fourteen  years,  and  the  legitimate  child  of  the  said 
Henry  James  Allen,  vaccinated  within  aeven  days 
of  date  of  said  order,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  wherefore 
the  said  Alfred  Worthy  prayeth  the  cooaideratios 
of  me^^  said  josiice  in  the  premises,  and  tliat  the 
s^  Hmry  James  Allen  may  be  summoned  to 
appear  before  me  and  answer  thepremises  and  make 
his  defence  thereto. — Alfkkd  Wostht. 

Exhibited  before  me  the  day  and  year  at  the 
place  first  above  written. — W.  Huhblbt. 

The  said  justice  issued  his  summons  to  the  said 
HoiiyJaffles  Allen,  to  appear  at  tiie  petty  session* 
held  at  St  Neot's,  on  the  18th  Hay  1869. 

At  the  hearing  before  us  two  of  Her  Majesty's 
justices  of  the  peace  for  the  connty  of  Huntingdon, 
it  was  proved  that  the  following  order  had  been 
made  and  served  on  the  appellaat : 

RwiMnqionihira  to  uU— To  H.  J.  Altan,  of  SjaaibaTj, 
In  the  ooontf  of  Hnntbtgdon,  Dtnentuw  Hliuster, 
WlunM,  by  an  infonnatlao  In  wrlUn^  ta&en  before  the 
ondersigBed  Capt.  William  Hnmbler,  one  (rf  Her  ItmjoK^m 
jnstioesrf  the  paaoo,  in  *nd  for  the  wild  oolinty.xm  the  Moid 
Ajitil  now  toBBUit.  Alfred  WortliT,  of  ETnasmiir,  in  the 
ooan^  of  HontiBgdon,  re^lstru  of  births  and  deraia  foe 
the  dutiiot  oi  the  St.  Neote  UnlMi,  aoxaptiatag  the  asM 
nuish  of  EjBeabuiT,  informed  roe,  the  and  jostioe,  that 
iUiu  Allen,  under  tlw  age  of  fourteen  years,  toe  legitunate 
diild  of  yoo,  the  aald  H.  J.  AQen,  had  not  been  ■aooesatoUj 
vaoc^ted,  notwlthgtaadtiig  that  he  the  ntld  Alfred 
Worthy,  had  giTon  noUoe  to  yon,  the  laid  H,  J,  Allen, 
to  procore  sncn  child  to  be  Tacdnatad,  oontrnvv  to  the  form 
of  the  etatate  for  anoh  case  made  and  provided,  wherenpon 
I  ttie  said  Jnattoe,  laeoed  my  lanunonfl  to  yon  the  aald  H,  J. 
iUlen,  directing  yoa  to  appear  with  the  said  child  bolore  me 
the  said  jnsUoe  or  aoma  other  jnatioa  of  the  peaoe  for  the 
said  oonsty,  on  the  3Mb  April  instant,  to  ahow  oaosa  why 
euoh  child  had  not  been  raeolnated,  and  whereas  yoa  tlw 
■aid  H.  J.  Allan  have  thla  day  appeared  before  ne  the  said 
Justtoe,  and  it  being  now  made  to  appear  to  me  <m  oath  that 
the  said  Eliza  Allen  la  under  the  as«  of  fourteen  jeaza,  and 
has  not  been  vaceioated,  and  has  not  had  the  BmaU  pox,  and 
yoB  the  aald  H.  J.  Allan  haTinc  failed  to  ahow  any  leoaon 
wbj  the  Mid  xniza  Allen  ahonla  not  be  vaocdnated  now,  T, 
the  undersigned,  do  hereby  order  and  direct  yon  the  via 
H.  J.  Allen,  to  have  the  awl  EUia  Allen  vaccinated  within 
■even  days  from  tlie  date  Of  the  order.  Given  ander  my 
hand  and  seal  Uth  April  1880,  at  St.  Heota.  in  the  oonntr 
aforesaid.  W.  HinauT« 

It  was  proved  that  the  said  appdiant  had  neg- 
lected to  ob^  tbs  said  order,  and  it  was  admitted 
that  the  si^  child  had  not  at  the  time  ofandi  hMn  _ 
ing  been  vaooinated.  The  Bfiptte^  UieOUMlle 


AixBv  (1^0     WaartHT  (resp.) 
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Aluk  («ppb)  r.  W<ttTKT  (my.) 


:«ad  tbe  ftot  wM  admitted  bj  the  reipondeiit,  that 
ht^  Uie  appellant  had  pieviotulj,  ontbeSOth  Match 
IfMKI,  been  conricted  of  duobeying  an  <«d«T  dated 
«hB  11th  liareh  186»  onder  the  hand  and  wal  o<  a 
.  jnitice  for  the  taid  coim^.  wherel^  thBMdd  a^el- 
lant  had  been  wdered  to  caose  Eliza  Allen  to  be 
-VBO^nated  within  leven  daji  from  the  date  of  inch 
'Jut-mentioned  order. 

It  waa  therefore  contended  on  behalf  of  the  nid 
^«^>peUant  that  the  information  now  laid  against  him 
-was  for  the  same  offence^  and  that  thereftm  the 
4vpellant  could  not  be  again  oonvicted,  and  itrau 
^rai  hdd  on  the  condnding  vords  of  the  liOTd  Chief 
«f  England  in  the  judgment  prooonnced  in  I^ldur  r. 
Stafford,  S3  L.  J.,  N.  S.,  118,  M.C. 

We  howerer  considered  that  the  jurisdiction  ct 
justices  under  sect.  81  of  the  Vaccination  Act  of 
1867  was  not  limited  to  making  but  one  order  dbnct- 
ing  a  child  under  fourteen  yean  of  age  to  be  Tacd- 
mded,'  and  that  the  neglect  to  obqr  each  order 
formed  a  separate  offence,  punishable  on  conviction, 
«nd  that  the  coQTiction  for  disobeying  a  prerioos 
'<irder  was  no  previous  conriction  of  the  cdEfenoe 
-charged  ia  the  information  before  us,  and  that,  con- 
sequently, the  case  was  in  no  way  goremed  bj  the 
^ednon  in  t.  £kq^n^  and  that  sect.  SI  of 

'<lie  VacdnatlMi  Act  of  IBAT  iWeared  to  ui  to  han 
Iteen  inserted  in  such  Act  with  tne  object  of  aTOid- 
jag  the  mischief  found  to  eziit  when  PUiAtr  r.  3laf' 
.ford  was  decided. 

The  aj^llant  then  contended  that  the  said  Eliza 
.Allen  was  then  and  since  the  April  then  last 
fast  had  been  In  an  unfit  state  for  racdnatioii.  and, 
In  tapport  of  this  oonten^n,  produced  a  certificate, 
4tf  which  the  following  is  a  copy : 

'XbeTMdiiatkia  Aot  of  I£67(a0&31'nat.o.  U).  ICsdioal 
eerttfioftto  of  unfltaiMa  for  ■aoaenfnl  TwociiiMtwt  to  be 
deUTsred  (pnnaut  to  MOt.  JSl  to  the  lUber  or  motiiar 
ct  SB  TUTMoiiiktad  ahfld,  or  to  the  pmcn  bavhif  tte 
CHrtodf  ol  aooh  eliild. 

I,  tli«  nndmicned*  bembT  oertitr  th«i  I  un  of  opfadon 
that  Eliza,  the  chfld  of  H.J.  Allen,  of  EyaMbioT.  tn.  tte 
■pnUh of  Bna^mj.bt Uw oonn^ of  Hants,  ana  tinlT«, 
!■  not  iww  bi  a  SM  ivofSi  atata  to  ba  nesHSnllr  nasi- 
vated.  XdohwdirpesleaMtlMneafHtkmariathaWJt 
-JuMlSSB. 

W.  J.  Ccnxon.  KJ).,  L.B.C.PJI.,  ]E.B.CJ9.1I^  Ce. 
1,  Albwfrt—w,  liipial's 

And  it  wai  contended  <Ht  bdialf  of  the  aiq^dlant 
-ttat  the  jostioes  ware  bound  by  die  terms  of  the 
Vaccination  Act  of  1867  to  accept  such  cCTtificafie 

■  «s  proof  that  the  child  was  thai  unfit  to  be  racd- 
nated,  and  tiiat  the  production  of  such  certificate 

-was  reasonable  ground  for  the  omisdoa  d  the 
sVpeUaat  to  cany  the  eider  of  the  a»th  April  18C8 
'Into  effect. 

W«  drew  attention  to  tba  fact  tiiat  nuh  eertUcate 
waa  dated  on  a  day  prior  to  the  date  of  the  wder 
'«( the  29th  April  1669 :  and  it  was  admitted  that 
tbe  same  certificate  bad  been  prodaced  vhea  tacfa 
laet-mentiooed  order  was  made,  but  the  jwstioa 
>  Making  such  <«der  had  refused  to  attach  any  we%bt 
to  audi  certificate  on  the  ground  that  the  praeti- 
tionor  by  whom  inch'  certtflcate  purported  to  hwe 

■  teen  aiiped  wai  mposed  to  the  operation  of  ▼acdoa- 
•tion  generally,  aa  iiad  been  stated  by  the  appellant 
.  «n  a  prerioos  occasion,  and  such  practitioner  has 

dgned  a  certificate  under  the  Vacdnation  Act  «f 
1867,  and  whidi  had  been  on  such  prerious  oeea- 
.  atom  produced  iu  court,  stating  that  the  said  Eliza 
Allen  oi^ht  nerer  to  be  vacdaated,  that  the  reiwe- 

■  dnc^n  of  such  oertiflcate  of  the  20tb  April  1869, 
wWch  had  been  refused  by  the  jnstice  makiog  the 
order  of  the  29th  April  1869,  formed  under  such 
ctFCtunatances  no  reasonable  ground  for  the  omission 

■of  ik«  appellant  to  carry  Into  effect  such  order,  and 

we  therefore  convicted  the  aj^ellank  and  adjw^ed 
Jiim  to  pay  a  penalty  or  sum  of  7a.,  or  tiie  aun  of 

13s.  for  costs,  loch  sums  to  be  respcctirdy  levied 
.1^  distresi^  and  in  default  of  mOlclent  diatxeai  we 


adjudged  the  said  appellant  to  be  coounitted  to  tin 
commoD  gaol  at  Great  Stuckley,  in  the  county  «l 
Huntingdon,  for  a  period  of  fourteen  days. 

The  appellant  aubaeqnently  being  dissatisfladvidi 
our  de^tion,  made  i^plioaaaa  in  wiithig  to  h  ta 
state  and  ^n  a  owe  punoant  to  teot.  S  ol  Oi 
■tat.  20  A  21  Vict  c.  4S,  setting  forth  the  fieU 
and  grounds  of  oar  determinatMHi  in  wder  that  ha 
might  take  the  of^ioo  of  Her  Majesty's  Court  of 
Queoi's  Bench,  at  Westminster,  ou  the  foUoring 
questions  (tf  law:— 1.  Whetiiez  the  conviction  dike 
aiipellant,  on  the  flOth  day  of  Hazdi  ISOB,  wu  a 
auldent  defawe  to  the  information  of  the  8lh  di^ 
of  Hiv  1869.  3.  Wbathet  tiw  production  of  fiw 
■aedieal  oertiflcate  set  ont  in  the  case  waa  a  sdfckrt 
answer  to  the  aaU  iaf<RTnatioa  (rf  the  8th  Hsji 
1B6S.        Hr.  WauTKAD,  Baxj.  Hall  Pucku. 

By  the  80  A  81  Vict.  o.  84  CTtw  Vacdnation^ 


By  tb 

1867),  it  ia  by  sect  16  enacted  that— 

Ths  pamrtsl  mersUld  born  ta  Budaod  ibULviWi 
tiiTM  montlia  aftir  tba  Mrth  ot  ■ach  wfld,  or  wbm,  If 
reason  ot  tha  death.  iTItieas,  abaenoak  at  laMOlf  ii  tts 
pwent,  or  otbar  oansa,  anj-  othar  pamon  AtU  mn  Iks 
oaatodr  of  rack  eUld,  luoh  psraon  shall.  wKUa  ttNS 
noBths  altar  xeeaMu  Uia  en^odjol  BoA  «Uld,tite'i^ 
or  eaaaa  it'  to  be  tatea,  to  tke  paUie  vamfaatar  ct  Ol 
vaodaatkn  diatrict  is  irbtob  it  abaU  thsa  ba  ndtait 
aooordinf  to  tha  pvoriaicna  of  this  or  aijolfevlattots 
vaooinated,  or  ahaU,  irfOdn  anoh  paclodaa  alowM^  wm 
It  to  be  Taodnated  ty  soaae  weilaal  Mtactttfcwgi  aat  tts 

ffbllo  vaeoinator  to  irhom  anah  oUm  abidl  1m  bo  Im  ssiW, 
tunbw  reqidrad,  with  all  naaonaU*  ^atih,  aatfMS  to 
tiie  conoltdona  bareiiuiftcr  BUntlansd,  to  vaooiata 
diM. 

Sect.  18  enacts— 

If  any  paUio  TMdaator  or  nodical  praetHtopCT  ikall  ta 
of  <vdwon  that  tlis  child  ia  notin  AflCwd  jiroMrateUto 
be  snumjMifuIly  raoatoatad,  ha  Aall  forthwith  dwiTgrtdftt 
panut  or  other  parson  having  the  oostodr  of  ■och  diiU  ■ 
osrtifioate  nndaz  hln  hand  aeaofdinf  to  tha  fom  in  Ot 
•cbedolo  herato  annexed  marked  B,  or  to  tb«  lika«#Kt, 
ttattha«mdiathanlaas*ate«nit£i»snoDsarfiilTa«iMp 
tion,  irhioh  oeatlfloata  shall  iwuin  in  loKoa  Cortwo  noatlia, 
and  ahall  be  renewable  for  aneoBMlTe  periods  of  two  ■oaths 
miMl  a  pnbHe  Taottaator  OK  wadfial  wacttttoiiar  ilill  iw 

tbndUU  fn  aflt  state  far  s  isrfiil  vaaniasWnn,saafls 

ahlld  ahall,  with  aU  TeaaoeabU  aisjaluh,  he  vaa^itil,«d 
tlw  csrttteate  ol  sunBssaful  vsedBatkn  Jiilr  ^  ^ 
natad  br  tha  laaiut 

Sect  29  enacts  tliat— 

Xrcar  aarent  or  penon  harinff  the  ooatodr  of  a  (UU  who 
shall  BBi^eet  to  take  saeh  ddld,  or  to  canae  It  to  ba  tabs 
lulls  leiajawtiifl.  iii  iifliai  lamiiiiatiiw  hi  hi  liiaiiiiilaila— i 
lasta  Oain^ahMia  ol  thrfs  Aot,  and  abaa  no«  Mtes 
naaonable  axoosa  for  Ua  noglact,  afaaU  ha  nUrof  ■ 
<rfteiea,  and  he  UaUs  to  bo  prooeeaed  Hahu*  saw  wailh 
andnpeB  cottTteMontojiTap— My  aet  aaeaslHac  twiq 


Sect  81  enaetfl  that— 

IT  anr  ngiatnr  or  any  (dBearnapointad  hr  the  nartfiB 
to  aaforaa  Ute  nrovWona  <a  tUaTot  abaU  ^w*  laiiaMaMw 
In  writing  to  k  inatloa  of  the  paaea  tlMS  ba  hta  laaanW 
bellere  tMt  any  ohild  nsder  the  age  of  fonrtaen  TMtf*!  ™'( 
within  tha  tmiom  or  puiah  lor  whiA  tlw  tnf  onnaat  aM. 
has  not  been  ancoaMfnllr  Taodnatad,  aad  that  lie  has  gri^ 
notioe  to  the  pannt  or  penon  havnif  thecuBtody  oln* 
child  to  STOCwa  its  being  TaoainBted,  and  that  tbia  stfa* 
has  bean  diaregaided,  may  ^bwtmi  aawsi 

or  penon  to  appear  with  the  child  before  him  at  a  aarti^ 
tim«  and  ^aoe,  and  npon  UteappeanBos,  if  tha  jnMlca  ■Ml 
dud  after  anoh  toamlnation  as  ne  ahall  deam  aeewaaij,  that 
the  child  baa  not  been  Tiiwitnitad  nca  haa  alnadr  tan  A* 
amaU-pox,  he  tbmj.  If  he  sm  fit,  maka  an  carder  ante  ha 
hand  and  aeal  ^reotlw  pm^  Aild  to  ba  noeinatMl  withn 
n  certain  tlma;  and  if  Mth««npintk)tttfaa  child  not 
hava  been  so  Taeofnated,  or  ahau  not  ho  abawn  to  ba  thM 
onflt  to  ba  vaaeiaatod.  or  to  ba  ijwBaDoCltala  of  nedi^r. 
the  peraon  npon  whom  audi  oedar  afaall  hare  been  waoi 
shall  be  pcoCMded  against  •uamuilT'.  and  onleos  be  eaa 
ahow  aome  reaaonabU  noimd  foa  bin  oniaaion  to  carry  tba 
order  into  effect  ahaU  be  UaUa  to  a  peaal^  not  auaediag 
twenty  shilUnga. 

Sect  84  esacU  that— 

In  any  prcaewtioa-  lor  na^aat  to  jmacmn  tha  woiariw 
of  a  child,  it  aball  not  be  naoaaaaty  tn  Mtpport  thaRMja 
wove  thai  the  defendant  raodved  natfasa  from  the  iuaiwar 
otaay  otharoaoalol  tha mdi— lata  ol  tiaa  h»  »^ 
napaoti  botif  thadalaiidaatprodnoananraach  onrtltata 
■s  bmlnbefon  dsaeribed  od^  lagfatarof  facdv^Mt 
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*i^«KtM«d,lh»ua  AkD  bo  ndBolart  defcoM  f(ff  Um, 
•Mqptia  nnurd  to  tho  Mttlteto  Buked  B,  iA«a  Um 
one  neoilM  theredn  far  tha  poctponMMnt  of  tb*  nodiK- 
oon  utU  hare  expired  bofon  the  timo  wben  tbe  InfcTUMi- 
itoBAMnfakTObBenUd. 

IT.  CrraXom  queued  for  th«  appellaQt— The  qaea- 
&m  ifl,  can  a  person  who  has  once  been  coavicted  for 
not  haring  vaccinated  bis  child  be  again  convicted 
for  a  nmilar  offence?  This  point  would  seem  to  have 
been  decided  in  the  n^ative  by  the  caw  of  Pilcher 
T.  Stajfort^  88  L.  J.  118,  U.O,  vhich  althoogh  a 
deciaioa  upon  the  old  Act  at  the  16  &  17  Vict.  c.  100 
b  applicable  to  the  present  case,  and  where  it  was 
lield  that  a  parent  having  been  fined  for  neglecting 
to  have  a  child  vaccinated,  no  further  pro^edlngt 
■twill  be  taken,  althoofih  the  child  ranained  jxn- 
TBCcinated.  In  giving  judgment  in  that  caae  Cock- 
born,  C.  J.  says,  "  I  quite  agree  that  the  continuoas 
omis^oQ  to  have  a  child  vaccinated  it  aa  much 
within  the  mischief  intended  to  be  remedied 
by  the  statute  as  the  not  doing  it  within 
the  prescribed  Ume ;  bat  this  mischief  has 
not  been  reached  by  the  present  legislation.  The 
Sod  aecttoa  of  the  16  ft  17  Vict.  &  100  imposea  the 
iuty  of  having  a  cliild  vaedoated  within  three  or 
tonr  months  of  its  birth  as  the  case  may  be,  and 
the  9tb  section  requires  that  the  registrar  shall  give 
solfoe  of  this  doty,  and  if  the  notice  be  given  and 
the  do^  not  performed  within  the  presixibed  time, 
.tiuB  thia  aon-{ierformaooe  i«  the  offeace  arising 
and  pnnlahahle  under  the  Act  and  when  once  that 
offeaKe  ia  craaplete  and  haa  been  dealt  with,  and 
tke  penoQ  cdFending  has  been  punished,  no  f  ar^r 
offence  can  be  committed.  It  la  not  enough  to  say 
the  mischief  conLinoes ;  the  answer  to  that  is,  the 
Act  does  not  enact  a  remedy.  If  we  were  to  hold 
otbenriae  on  the  prasuit  enactment,  it  would  follow 
tfamt  for  ereiy  day  doring  which  the  omission  to 
Taodnate  a  child  continues,  a  penalty  would  be 
lociHied,  so  that  the  penalties  mipit  aocnmn- 
laCe  to  a  very  serions  amonnt,  wliich  ooold 
ntmrr  have  been  the  intention  of  the  Legislatore." 
That  decision,  it  is  snbmitted,  applies  equally 
to  the  present  case,  for  if  he  may  be  fined 
twioe  he  may  be  fined  fifty  limes  for  tin  same 
aariwioa.  [Cocsbvul  G.  X— Do  not  the  provi- 
done  in  aect.  81  -of  the  reoeot  statute  extend  the 
pewiM  of  the  fomwr  statute,  so  that  the  registrar 
can  give  notice  after  notice?]  That  ia  really  the 
qoeation,  but  I  submit  that  be  cannot  do  so.  Having 
eemaaitted  a  breach  of  the  Act,  and  being  fined  for 
it,  there  is  an  end.  There  ia  nothing  in  the  Act 
whldi  says  that  the  r^strar  may  give  the.  notice 
over  and  over  again.  If  ao,  jnstices  might  go  on 
making  orders  from  day  to  day.  If  the  I^gislatnre 
had  intended  anything  of  the  sort,  it  wonld  have 
expreased  itself  in  plain  terms.  Then,  secondly,  the 
certificate  was  a  bar.  The  84th  section  says,  "  If 
the  defendant  produce  anr  such  certificate  as  here- 
iahefore  described,"  that  is,  a  certificate  of  a  mediciU 
'practitioner  that  he  is  of  opinion  that  the  child  ia 
not  in  a  fit  and  proper  state  to  be  ancceaafully  vacci- 
nated. This  he  did,  and  the  jnstices  therefore  had 
no  jorisdictioa  to  convict.  The  certificate  is  in 
'itseu  a  defence,  and  it  matters  not  whether  or  not 
.  it  ia  a  sonnd  opinion  that  it  contains.  If  it  be  false, 
there  ts  a  remedy  against  the  person  who  signs  it, 

E'ven  b^  the  30th  section.    The  justices  cannct 
quire  into  the  reasons  of  ttie  medical  man  who 
itna  it. 

ne  SMxior-  Gtneral  (Ardii&atd  with  Urn).— Look- 
iag  at  the  facts  of  the  ease,  and  the  old  and  new 
etatste,  it  is  clear  that  the  latter  was  passed  with 
nferencetothedeciaioniniVjbUrv.Sb?/;w:  Under 
■the  old  Act  the  vaediiation  was  to  be  within  a  fixed 
time,  and  on  disobedience  a  fine  waa  imposed,  and 
where,  tbere/oep,  the  ttase  had  lapsed,  no  freah  pro- 
ceedings could  have  been  faistitnted.  1Mb,  however. 


EQ.B. 

it  altered  by  the  late  Act,  and  the  words  in  aecttoa 
81,  "has  not  been  snocessfnlly  vaodnated,"  imi^T 
tliat  proceedings  upon  prooeemngs  may  be  takes^ 
until  the  child  is  snccessfuUy  vaccinated.   If  the 
parent  persists  in  not  having  the  diild  vaoc^ 
nated,  iu  ocnnmita  a  Acah  offeuoa.  If  the  child  i» 
under  lonrteea  years  of  agc^  and  is  not  vaeeiaatel^ 
or  not  svoeessfully  vaociaated,  it  is  within  tlie  mi^ 
cliief  of  the  Act.   The  notice  may  be  given  maa^ 
times  so  long  as  the  child  ]a  under  fourteen  yean  of 
age.   [Melloh,  J. — ^Tfae  object  of  the  statute  is  oec^ 
tainly  to  have  a  soooessfnl  vaccination.]   Then,  m 
to  the  second  objection.  Is  the  certificate  a  con- 
ciutive  answer?  It  ia  not^  for  titovgh  it  might  b» 
one  under  sects.  16  and  29  it  is  not  under  the  Slat 
Upon  ao  information  under  sect.  81  the  jnstices  badt 
a  right  to  consider  tiie  btma^dea  of  the  ccrtillcalft. 
If  made  mala  Jitks  tbey  wonid  properly  divegaid  i^. 
entecially  if  it  is  given  not  because  tlie  child  Jv- 
labooring  usder  a  tempmary  disi^olity,  bat  beoBM»  - 
the  medical  man  thinks  that  nednatini  oofht  aak 
to  be  practised  at  aU.  iOooxxamx,  C.  J^Te». 
admit  that  under  the  l«th  and  29^  aectiwia  h  - 
would  be  a  har ;  but  you  say  that  when  the  prv- 
ceedinga  an  nnder  tlM  81st  section  it  is  not  SM^ 
and  that  tlM  jnaticn  may  ooiHlder  it  with  the  ottar- 
evidenee.]  That  is  sow 

AvAm  was  hnrd  in  rqi^. 

OociaBfnar,  CUv— I«m  of  o^nion  that  tjie 
caAcm  <A  the  justices  was  correct,  and  that  thoie- 
ahonld  be  judgment  for  the  respondenta.  It  is  quito 
cImt,  when  we  look  at  the  81st  section,  ^at  it  wa» 
the  mtentionof  the  LegisiatBie  to  add  a<kliti—tf< 
poiraeB  for  ensuring  Taodnatlon.  The  Actthvwwver,. 
does  not  repeal  ac  snpciscde  the  machino?  wfal^ 
had  been  provided  by  the  previous  Act.  The  Ifitt^. 
IStii,  and  29th  sections  redte  wlut  proceedings  ai» 
to  be  taken.  The  lath  section  direcU  the  registrar 
to  give  notice  to  tlie  parent  to  have  the  diild  raoc^ 
nated.  Ite  16th  makes  it  Inoimbnt  on  the  pnmt 
to  take  the  oUld  to  be  Taeeinated ;  and  the  2Mh< 
section  makes  it  an  affenee  if  the  parent  neglecia. 
There  ts,  however,  a  proviso  that  if  the  public  vaeei~ 
nat«  cr  any  other  medical  practitioner  shall  baof 
opiniim  that  the  child  ia  not  in  a  fit  atate  to  ba 
vaccinated,  and  dull  give  aoartiac^  to  that  effect^ 
the  vacdoation  may  be  posl|iotted  ftir  two  montfc» 
with  a  power  of  reaewu  for  soooesrive  period*  tM 
twomtrntlia.  If,  however,  the  child  is  not  vacdnated^ 
and  there  is  no  certificate,  the  offence  ia  oomidete 
under  the  29th  section.  In  Pilcker  v.  Stafford  thi* 
court  held  that  where  ooce  the  parent  had  been  con- 
victed and  puniahed  there  waa  no  provisiMi  in  Uie  Aek 
whereby  he  might  be  again  proceeded  against.  Tha 
qnmtion  now,  however,  is,  whether  the  matibincvy  ia 
onderthereeentActai^ieabletoasecond offence?  I 
think  that  we  are  bonnd  tohtdd  that  the  machinery  «{. 
the  81st  section  applies  to  the  present  state  of  tiungs. 
Tlie  section  enacts  that  when  there  is  a  fihild  nndsr- 
fourteen  years  of  age  that  is  not  Taeeinated,  tiw- 
registrar  may  give  notice  to  the  parent  to  piowg» 
its  being  vacdnated,  and  if  socn  notice  be  net 
obeyed  he  may  be  summoned  before  a  justice,  aaA 
if  tbe  jastiee  Boali  find  tliat  the  diild  haa  not  bean 
vaccinated,  nor  has  already  had  the  smallpox,  he 
may  make  an  order  directing  the  child  to  be  vacci- 
nated within  a  certain  time,  and  if  that  order  ahidl 
not  be  com[died  with  an  oSnca  is  committed  ta  so> 
disobeying  it.  Here  tbe  appellant  recdved  DOtfee- 
to  have  the  child  vaccinated,  the  justices  made  aa 
order  that  it  should  be  vaccinated,  which  was  not 
complied  with,  and  the  appelant  was  convicted. 
Nevertlieleas,  he  still  refuses  to  hare  the  child  Tae- 
einated. Then  a  secood  proceeding  is  commenced/ 
againat  him  nnder  the  81st  section;  fresh  nottceia 
giTen,  he  ia  again  smunoncAi^efnM^^kjqstioei^auf 
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ft  fmh  order  it  nuide.  Thit  order  alto  it  diMbeyed,' 
and  now  he  Is  conTfcted  in  respect  of  tliat  divSbe- 
dience.  It  is  said  that  the  pover  of  the  regittoar 
to  giT6  a  notice  ia  gone  irhen  once  inch  a  notice  has 
been  giren;  in  afaortf  that  the  proooedings  under 
tiie  31st  section  cannot  be  reneired  Mitt  quoties  as 
(tften  as  neccsaarf.  At  first  I  vts  in  B<MDe  donbt. 
and  I  still  think  that  the  Legislature  haTO  not  used 
the  best  vords  to  express  tb^  meaning,  but  upon 
consideration  I  think  it  is  competent  to  the  r^s- 
trar  to  giro  notice^  and  to  the  justiees  to  eonTict 
toiie$  ouatiet  aa  often  as  It  beconm  neoessarj,  and  U 
indeea  we  look  at  the  ohjeot  (rf  the  LegiBlatun^ 
which  is  that  of  effecting  a  great  public  benefit,  we 
ought  to  giro  it  all  the  effect  in  our  power.  The 
ticiialatare  has  certainly  tbas  far  thought  that 
Taocinatien  is  of  great  public  adranuge,  and  I  can- 
not but  think  that  its  cAjeets  were  not  merdy  to 
tNtnish  for  a  single  offence,  bot  to  enforce  obedieooe 
in  a  matter  which  Is  conddered  to  he  of  sneh  vast 
Importance.  But  then  it  is  said  that  there  is  an 
answer  to  the  prooeedingB,  because  the  medical  man 
had  glTen  a  oerdficata  that  the  drild  was  in  a  state 
nniit  for  sDccessfnl  Taodnation ;  and  the  question 
which  arises  tstiiis,  is  theeerUfleate  a  barf  Ithiak 
that  it  is  not,  and  that  such  a  oertlfleate  has  do 
api4ication  to  a  proceeding  under  the  Stat  seeUon. 
It  must  he  obserred  that  the  oertlftcate  has  reference 
to  the  S9Ui  section,  and  that  it  does  not  apjdy  to 
proceedings  nnder  tite  Slit.  The  aarBer  sections 
amongst  which  this  certificate  is  foond,  hare  refe- 
renoe  to  what  tha  parents  are  to  do.  If  tii^  fail 
to  do  what  is  required  under  the  ISth  and  16th  sec- 
Ums,  they  are  guUt7  ot  aa  offenoe  against  tiie  29th 
section ;  and  it  may  Tery  well  be,  as  far  as  that 
offenoe  is  oonoemed,  that  if  they  hare  a  medical 
certificate  tiiat  the  child  is  not  to  a  lit  state  to  be 
vaccinated,  tiiat  tiiat  would  be  aa  answer ;  but 
when  yon  oeme  to  the  Slst  section,  where  the  mat- 
ter comes  before  the  atiagiatrales  under  it,  although 
a  mescal  outiflcate  ttay  fairly  be  considered  In 
evidence,  it  cannot  be  oonddered  as  deprlTlag  thorn 
«f  all  discretion,  a«d  when  we  )oak  to  tiie  langtiage 
of  that  section,  it  certainly  cannot  be  said  that  a 
medical  certificate  was  Inteaded  to  deprive  them  of 
jurisdiction.  There  is  nothing  which  implies  It,  and 
there  is  not  a  word  which  puts  any  restraint  upon 
them.  If  the  magistrate  sees  fit.  he  is  to  make  an 
Order  nnder  his  hsnd  and  seal,  directing  the  child 
to  ha  vacdnated  within  a  certain  time;  and  if, 
at  the  exirfration  of  such  time  the  child  shall 
not  have  been  so  vacdnated,  or  shall  not  be 
tiien  unfit  to  be  vaccinated,  or  insnsoeptble  of 
vaecioatioo,  the  par^  may  be  proceeded  against 
enmmaiily,  unless  he  can  show  some  reasonable 
ground  for  his  omleston.  Here,  then,  there  is 
a  total  silence  as  to  the  effect  of  the  production  of 
•ny  Bocb  medical  certilleate.  If  such  a  ceotiflcate 
be  prodaced,  the  magistrate  alone  must  be  the  judge 
of  its  effect.  We  must  look  also  to  the  &i\h  section, 
which  enacts.  TBeads  the  section.}  Now,  does  this 
faction  i  iflaenoe  by  impUcation  the  Slat  section  t  ,  I 
think  that  it  does  not  Idonotuaderttandtkeword 
■*  prosecution"  to  mean  proceedings  betkwe  justices 
under  the  Slst  section,  bat  to  appV  to  nroceedings 
ander  the  16tb  and  29th  sections.  Wiui  refoence 
to  the  certificate,  the  queition  Is  not  what  were  the 
motives  of  the  medical  man,  but  whether  or  not  his 
eertiflcate  was  a  bar.  The  justices  thonght  it  was 
not  such  a  bar  aa  they  on^t  to  give  etfeot  to,  and  I 
tUnk  they  were  rigbti  ana  that  w«  caimot  InteifiBn 
with  their  decision. 

Haixoa,  J.— I  am  of  the  same  opinion.  I  was  a 
par^  to;the  deddou  to  the  case  of  iUcAer  v.  Stafford, 
wUdi  I  stUl  eonsider  m*  ririitly  dedded  upon  the 
then  state  of  tiw  law ;  but  the  law  since  then  has 
bsen  altered,  for  the  purpose^  I  ooncdvek  of  neettog 
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the  difficulty  which  that  case  ezbiUted.  As  n|sidi 
the  S4th  section,  I  think  it  appUes  only  to  CSM 
within  the  TStb,  16th,  and  29th  sections.  Under  the 
3Ist  section  the  medical  certificate  has  aospplicfr 
tion  as  a  bar  to  the  prooeedtogs.  It  may  openli 
upon  the  discretion  of  the  justices,  bat  notodiKwha 
In  constming  this  enactment  we  most  not  lose  li^ 
of  the  obvious  policy  of  the  Legishton  I  wlk 
the  ma^trates  were  quite  right. 

Hainnni,  J.,  concurred. 

Juifyment  far  the  rt^mimL 

Attorney  for  the  respondent,   SoSd&r  to  Ik 

Attorneys  f<Hr  the  appeUan^  Coafiasf  aad  Stiaiis, 
Bedford. 


OOTTBT  OF  OOKKON  FLZAS. 

Ba>ort«d  Iv  X.  W.  HcKnua,  and  H.  B.  HoooM, 
Eaqn^  BaRMsB.atilMr. 

7%ttrtdtgf,  Jam.  IS. 

Smith  v.  Loinxw  axd  Socth-Wmtkx*  Bicwir 
CoMTAirr. 

N^UfftHee,  arMfancs  of—Beuhoag — SpaHafivmrnfiM 
^-AcaaaUatimi  iff  aU  gnat  «■  embauamnt. 

TliA  de/tndanU,  m  the  come  of  a  tery  Ay  amcr, 
aUowed  ht^  trmmimgt  md  cat  jrast  to  aeemJaU 
M  Aeqps  on  tie  tmbamtmatt,  oAmw  wikk  Am  rotbtas 
ran;  aAsafihr  Aflopa  had  tea  Otn  fir  a  fimijK 
owl  waniMavvyeombattUiie9bi^lht^ta»i^fit, 
and  tAe  wiacf  beutg  high,  a»d  tfe  eomOrj  n  a  wj 
partAiod  ttatt,  the  fire  tprtad  thxmgk  a  ktigt,  «nr 
a  ttuhiA^fidii  and  aeroaa  a  lane  to  tht  p&Miifi 
kotue,  whuh  it  dettroyed. 

It  was  provod  that  Jvtt  htfort  tA«  Jtrs  bnjtt  tat,  tm 
loeoaotivea  of  tia  dafamtaJUa  had  paaaad  aim  ik 
d^aadaxO^  Smdoaa  toAe^  v&er(fAs>«  Mi 
«a(;  Uu  no  sswiiaeB  mil  given  to  elum  Am  Ik 
dfftnOaiUa  had  mt  falsa  off  poaaiUe  fraeanliim  U 
prwtCMt  (As  aauaaiom  of  ^pmicafiom  thartagiam: 

BM,  by  Sovin,  C.  and  Ka&tia^  J.  (duaialmk 
Brett,  J.),  in  an  action  agauul  Ike  d^aduttfir 
nagfigence,  that  there  woa  tvtdotoa  ^/iwa  wiioh  Ik 
jmy  might  in/ir  that  lhakeapa  in  qtuatian  wtreaaea 
fira  hg  a  ipont  Jrom  ona  of  tha  defendant^  <ywM| 
tiiat  lAsrs  waa  avidaea  of  ne^ganea  in  Mag  b/i 
thaaeheepaaohagmAamAeaibmtntAanngmmja 
seoioa. 

The  first  count  was  Ux  the  ae^Igeat  iss  a 
locomotive.  Tha  second  onmt  stated  that  at  Oi 
time,  Ac.  the  pluntiff  was  pOMiad  of  a  eottaci 
and  premises,  and  the  defoidaatB  ware  pomeswd  sf 
and  nad  the  care  and  management  of  a 
running  near  the  said  cottafe  and  premisss,  viu 
banks  belonging  thereto,  and  part  of  the  said  nU- 
way,  and  were  posseseed  oi  locomotivo  eivioes  ooa* 
tatoing  bumtog  substances,  which  were  ased  Ae 
ddenoMits  for  conveying  passengers  along  tha  mii 
ndlway ;  yet  by  the  oe^lgeooe  and  impn^ 
duct  of  the  defendants,  and  the  want  of  due  oarsoa 
the  part  of  the  defendants  to  the  keeping  and  aaa- 
agemoit  of  the  said  railway  and  banks,  qoaatilks 
<u  cnt  grass  and  hedge  brimmtoga  were  hea{isd  wf» 
the  said  railwi^  and  banks  and  became  ignited,  sod 
.  a  fire  was  occasioned  which  smead  over  aod  akofs 
stubble  field  near  the  uH  ralfway  to  tiie  oottsfsud 
premises  of  the  plaintiff,  and  set  fire  toths  an«^«- 

The  third  count  stated  that  the  dafeodants  ly 
their  aervauts  so  n^[ligently  bomt  hedge  trimMiBp 
and  grass  entltogt  on  tha  banks  of  Adr  nSnfi 
that  the  fire  extended,  Ac 

The  defendants  pleaded  MtgaHty.  , 

ISRW  thetWncigitized  by  LjOOglC 


Surra  V.  LoKitOK  ahd  SotfiB-WasTBaM  Riilwat  CoMPAirr. 


TBB  LAW  TOOSS  ieSI*OiI75.-Toi.xxL.Rj.-669 


CP.] 

At  the  trial  before  Keating,  J.  at  the  nimmer 
asaizea  at  Doraet  in  1869,  it  ifipeaied  that  the 
nitnmer  ol  1868  vhen  the  plalnnffB  hooN  wai 
tamtk  wai  an  nnunullj  dry  me.  A  Bhort  time 
to  the  aeddenk  the  company's  aerranti  had 
trimnibig  the  hedgea  alnig  the  defendant!' 
line,  and  alau  cutting  the  giaw  and  other  atoif 
growing  there.  Tbeee  trimming*  and  other  itoif 
were  collected  in  beapa  along  the  embankment  of 
the  railway,  and  had  been  lying  there  lot  a  fortnlj^ 
«  the  dqr  when  the  aoiddent  bappoMd.  ETidance 
was  otTon  that  on  the  mon^g  of  tiie  dv  in 
qneatfiim  (but  about  fonr  honn  bMwe  the  aocMent) 
toe  company**  lerTanta  were  aetUog  Are  to  wme  of 
theoe  heqia,  bat  thii  was  more  than  Iialf  a  mile 
from  the  place  when  the  Are  that  connmed  the 
plaintiff's  hoose,  began.  It  was,  bowerer,  on  this 
■BggWtai  that  these  men  had  goo*  along  the  Ubs^ 
bnming  tiie  heaps  as  tiiey  went.  Tlw  nudn  Aeory, 
hoverer,  In  support  of  the  plundff*s  case  was,  that 
<Hie  of  these  heaps  was  set  on  fire  by  a  spark  firam 
one  of  the  engines  posdng  along  tlw  line,  and  this 
theory  was  itreogthened  by  the  net  that  two  trains 
liad  passed  a  few  minutes  before  the  fire  was  first 
obeerred.  At  the  time  a  rtry  high  wind  was  Wow- 
iag^  and  the  whole  eonntCT  waa  in  a  reiy  parched 
ati^  so  that  the  flre,  whidi  no  doubt  originated  in 
Bome  way  m  other  in  one  of  these  hem  quickly 
spread  up  the  embankment  ci  the  line,  tbrougfa  a 
bedge^  over  a  large  stubble  field,  and  across  a  Una 
to  we  pUintifl's  houses  which  waa  quite  200  yards 
team  the  place  whara  the  lire  osigiaated.  When 
the  was  ibst  observed,  some  of  the  company's 
serrants,  who  h^pened  to  be  on  the  spot^  tried  to 
pot  it  out,  but  it  burned  so  flerody  that  thqy  were 
unable  to  do  ao. 

On  this  state  of  ftaU  it  was  contended  on  behalf 
of  the  defeodant*  that  there  was  no  evidenoe  of 
negligence  on  their  part, 

The  jury  found  a  verdict  for  the  plaintiff  for  80^ 
leave  being  reserved  to  the  defenduita  to  move  to 
eater  a  nonsuit  or  a  vodict  for  the  defendants  on 
the  ground  that  there  was  no  evidence  of  negligence 
to  go  to  tlie  jury.  In  Michaelmas  Term  Ati^dbji, 
Q.  C.  <ri>tained  a  rule  am  aocordingly. 

Q.C.and£»«,  Q.a  ^wed  cause.  Under 
dia  drcnm stances  there  can  be  no  donbt  that  the 
fire  wiiich  consumed  the  pUintifTs  bouse  originated 
in  the  heaps  of  hedge  trimmings  and  what  was 
called  "  rummidge,"  which  the  defendants  had 
allowed  to  accumulate  on  the  banks  of  their  rail- 
way. There  was  evidence  that  these  heaps  were  set 
on  iire^  eitiier  by  the  company's  servants  with  a 
y%9w  to  tbelt  destroetion,  or  else  seddentally  by  a 
WfmA  bom  the  defendants'  engines.  The  latter  is 
Iqr  far  the  most  probable  view  of  the  case.  In  the 
ftmDer  ease  there  was  clear  evidence  of  negligence. 
If  we  take  the  latter  view  of  the  case,  then  we  do 
not  And  fault  with  either  the  construction  or  the 
management  of  the  engines,  but  we  say  that  any 
aog^ne^  liowever  managed,  is  liable  to  emit  sparks, 
■Dd,  that  bring  so,  the  company  ought  not 
to  have  allowed  the  accnmnlation  of  combos- 
tfUo  material  at  a  season  of  the  year  when  the 
country  was  unusually  dir.  A  prudent  man  might 
eartaimy  have  foreseen  that  such  an  accumulation 
was  vei7  dangerous,  and  that  if  a  fire  once  Imke 
ont,  It  might,  in  the  dry  state  of  the  oountiy,  spread 
a  oooaiderable  distance.  TU*  action  is  grounded  on 
flie  seooad  count  of  the  declaration  in  yaughnn  v. 
2Xs  Taff  Vab  Railway  Qmpaia,  2  L.  T  Bep.  K.  S. 
894;  and8H.&N.748;  and  in  Ex.  Ch.  in  29  L.  J. 
3«7,  Ex. ;  and  6  H.  A  N.  679.   They  cited  also 

FreemaiUU  v.  L<mdon  and  liorth-WeBttm  RaiV- 
Wttw  Co\Bpany,  81  L.  J.  12,  C.  P. ;  5  L.  T.  Bep. 
M.  8.  596 ; 

Addiaon  mi  Wronga,  209, 2nd  edit. 
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KiMoiom^  (if  Ct  Lopu^  Q.  C.,  and  Mwrch^  in  sup- 
port of  the  ruler— Supposing  it  to  be  conceded  that 
teaaonable  men  might  have  ttiougfat  it  lUcely  that 
the  heaps  of  trimmings,  &e.  would  catdi  fire,  no  one 
oonU  even  possibly  nave  anticipated  that  the  Are 
would  spread  200  yards  to  the  pluntiff's  house. 
1^  reason  ot  its  spreading  ao  far  was  the  very 
unusual  diyness  of  tne  weathtf  and  tiie  high  wind 
that  prevailed  at  the  timow  The  practioe  of  cutting 
hedges  and  other  stuff  and  letting  it  lie  in  heaps 
for  a  short  time  before  removing  is  a  very  aiual 
one.  lliey  cited 

£lytAs  V.  TKt  Bvm^ham  Widtrworkt  Con^ 
jMny,  11  Ee,  781. 

fij»TT,  J.— I  am  of  opinion  tliat  there  was  no 
evidenoe  of  aegUgMioe  <m  the  part  of  the  d^eo- 
daotatogototMiuiyisthiscassh  Iqaitefedtba 
diflonl^  la  which  die  jadgea  are  plaoed  In  sndi  « 
case  as  this,  wboi  they  have  to  decMe  upon  a  matter 
of  fact  ratbw  than  of  law.  The  nue  in  these 
questioas  of  oegUgeooe  is  clearly  laid  down  by 
Alderson,  B.,  in  S>itk  v.  Birmi»gha»  WaUrwrh 
iJompa^  11  £a.  7M:  "N(«ligenoe  is  the  omissioa 
to  do  sirmitt'iing  uUeh  a  waaonable  man,  guided 
upon  those  conJdccations  which  ordiaarily  regulate 
the  conduct  of  human  affairs,  would  do,  or  some- 
thing which  a  prudent  and>easMwMe  man  would  not 
do."  The  qoealion  then  hen  is,  whether  the  defen- 
dants, giving  that  reasosalde  ctHisidecation  of  all 
the  oienmstanoes  which  would  require  the  consi- 
dsiattoii  of  rwimaWfi  men  in  their  wMitioat  have 
done  or  omitted  to  do  anything  which  prudent  and 
careful  men  would  not  have  done  or  omitted.  Tha 
ease  is  put  thus :  Mr.  Ctiim  adoiits  tliat  there  is  no 
gnmnd  for  saying  that  the  engines  used  by  the 
company  were  not  of  the  best  construction,  and 
that  there  was  no  ovMenoe  of  n^igenoe  as  to  the 
rai^nns  Bat  he  aaji  that  the  defendants  were  bomd 
to  takanottoe  of  the  fai^  that  all  nigines  must  neoee- 
sarily  emit  qiaAa^  and  that  the  season  was  unnsqally 
dry,  and  had  been  so  for  some  time,  and  therefore 
they  oa^t  not  to  have  left  a  quantity  of  combus- 
tible material  on  their  hanks,  for  they  ought  aa 
reasonaUe  men  to  have  expected  that  ^arks  horn 
the  agfaie*  would  set  light  to  soch  matOTial,  and  If 
sot  that  the  fire  so  caused  might  extend  to  the  plain- 
tiff's property.  I  agree  that  the  defendanU  might 
reasimaUy  have  expected  sparks  to  be  emitted  from 
the  engines,  and  that  these  sparks  might  set  Are  to 
the  hedge  trimmings  collected  on  the  embsnkment ; 
tHit  I  think  that  no  reasonable  man  oonld  be  expected 
to  foresee  further  cooseqaenoes,  nor  can  it  be  pre- 
tended that  tiioy  could  have  foreseen  the  high  wind 
which  waa  MM  of  the  principal  causes  of  the  Are 
epreading  in  the  way  it  did.  The  defendants  were 
thus,  in  ray  <^nion,  not  guilty  of  any  omission  of 
duty  to  the  ^ntiff  either  as  to  the  emission  <tf 
sparlu  or  the  collection  of  trimmings.  There  was 
no  duty  imposed  upon  them  to  take  ^ecaution^ 
unless  the  plaintifTs  property  was  so  situated  thatit 
might  have  been  supposed  to  be  put  in  danger.  If 
the  plaintiff's  property  had  been  of  a  combustiUe 
nature,  and  situated  near  to  the  railway,  the  case 
might  have  been  different,  and  the  remarks  of 
CockburiL  C  J.  in  Fau^Aoa  v.  Taff  VaU  Rmboaj/ 
Oompay  (M  stfn)  might  have  applied,  and  it  might 
hsn  ben  eoasldefed  that  the  ^aintiff's  pt^nrty 
was  put  in  danger  1^  the  defendants*  omission  to  do 
something  which  thOT  ought  to  have  done.  But  here, 
Inringing  to  bear  my  knowledge  of  ordinary  EogUsh 
country  life,  I  cannot  suppose  that  any  man  would 
ever  have  contemplated  that  a  Are  would  spread 
over  a  stubble  field  and  aerou  a  load  up  to  the 
idaintifl's  bouse^  I  have  heard  ot  swdi  things  in 
the  American  prairies,  but  not  in  EngUnd.  I  can- 
not think  that  any  man  is  bound  to  anticipate  such 
a  concuRoice  of  drcomstances  as  prodised  the 
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dteHter  in  tUs  ciM.  Ob  tiuM  grounds,  I  thhik 
tiwttiiii  mle  ODgfat  to  be  made  mwate. 

Ksicnro,  quite  feel  the  dHBeidty  d  ibe 

podtira  in  vfaiefa  ^  ja^g^  are  pUoed,  wnen  ufced 
to  determine  a  qnestion  of  itfaii  kind.   I  come,  how- 
erer,  to  a  conclQeion  different  from  that  of  my 
brother  Brett,  and  think  that  in  this  cats  there  was 
eridence  wliich  conld  not  properly  hare  been  with- 
held from  ^e  Jorr.   NotvilAiiandiog  any  differ- 
0BCM  of  opinion  that  may  hare  existed  on  minor 
paiDUt  tin  oroad  Uctt  of  the  caie  are  dear  enoagb. 
At  a  gmirter  to  one  o'clock  on.  the  day  in  qnettion 
the  plaintiff's  honie  was  safe,  and  betVeen  that  time 
and  one  o'clock  a  Are  nnqaeitionably  broke  out 
on  the  d^ndants'  line.   The  fire  broke  out  in  the 
faeapB  of  hedge  trimmingi  and  other  «  mmmidge  " 
wbidi  vera  lyfaig  on  tiia  banki  of  the  defendanta* 
Une.  There  lino  evidence  thattheaebena  had  been 
there  for  more  tiian  would  hare  been,  under  ordiBary 
dnnimetancea,  an  nsoal  time.  Owing,  howerer,  to 
the  time  they  had  been  tlw^  and  the  dryneas  of 
the  season,  they  had  become  very  dry,  and  on 
becoming  ignited  ibo  fire  imtiwdiately  mead 
vHh  mry  great  fMtstiM,  ao  t^t  the  aiim- 
dant^  aemnta,  who  vm  on  Oe  spot,  were 
qohe  Tinable  to  exUngtxish  it  or  anett  ita  pro- 
giwe.   This  ciroamitanoe  shows  that  ihe  heaps  in 
qnestien  were  of  a  rery  combustible  nature ;  if  they 
had  not  been  so,  the  fire  might  easily  have  been  ex- 
tingaifbed.  The  tte  then  extended  orer  the  stabbie 
Add.  like  wind  at  the  thne  was  ndoabtedly  h^ 
and  gam  an  nnomal  Aitee  to  the  llm  It  may  have 
been  that,  under  ordhiaty  dnamatanoes,  llie  Are 
might  have  been  extinguished ;  but  what  weighs  on 
my  mind  is  the  acoumolation  of  ench  material  at 
such  a  season.  It  is  clear  tiiat  this  material  most 
have  been  T«iy  itej.  Moreover,  tiiere  had  been  fires 
all  orer  the  conntar,  tiwngfa  I  do  not  reooUect  that 
it  npeared  that  uwre  had  been  fires  on  the  Une 
itsMf.  Under  these  (^nmmstanees  tiiere  was  a  cd- 
lection  of  combustible  material  at  a  spot  where 
trains  were  contianally  passing.  I  quite  teel  the 
force  of  my  brother  Brett's  dlflksnlty,  tliat  under 
ordinary  dreurastances  it  was  most  improbable  that 
the  Are  should  enr  have  extended  so  far ;  atill  I 
think  that  that  was  a  clrcumstanoe  fttr  the  consider- 
afion  cS  the  jury.   My  Arm  impreesiim  is  that  Ais 
case  oould  not  and  ought  not  to  have  been  withheld 
from  the  jury,  and  I  thorefwe  think  that  this  rule 
most  be  discharged. 

BoTTLL,  C.  J.— The  qoestiku  for  us  to  dedde  is 
whether  there  was  any  eridenoe  to  go  to  the  jury. 
Now  there  was  abundant  eridence  to  show  that  the 
Are  was  caoscd  by  the  sparks  emitted  one  of  two 
locomotire  engines  belonging  to  the  company.  This 
alone  is,  howerer,  not  suffident  to  give  a  cause  of 
action.  The  company  has  the  auti»nity  (ME  the  Legis- 
latnre  to  use.these  engines.  Moreorer,  there  was  no 
evidence  to  show  tiuit  the  engines  in  qoestion  were 
of  an  improper  or  nnusnal  description,  or  that  they 
were  being  used  in  a  careless  or  imiHivper  manner. 
Yet  it  must  be  remembered  that  the  company  were 
urtng  a  dangerous  instmment— dangerons  as  of 
nsDessity  emitting  a  certain  oaantib-  of  fire.  Such 
bring  the  sute  of  the  case,  let  us  liMdc  at  the  oir- 
cnmstuices.  LocomotiTe  en^aea  emit  a  greater  or 
less  quantity  of  sparks,  according  to  the  manner  in 
which  they  are  used,  and  the  persons  in  clwrge  of 
them  can  regulate  their  speed  and  accommodate 
them  to  dreurostancee.  The  present  case  is  different, 
then,  from  Blgtke  r.  Birmingham  WaUnoork*  C'om- 
pOMf,  II  Ex.  781,  because  there,  so  soon  as  Oe  com- 
pany had  laid  the  pipes,  it  had  no  farther  oontrd 
over  them.  But  if  particular  drcumstancee  require 
it,  the  company's  servants  can  regulate  the  speed  of 
a  loeomottve  engine  so  as  to  prevent  it  firom  bdng 


dangerous.  It  is  a  question  <A  the  speed  and  posnt 
at  which  the  engine  was  bong  driven.  AttlistiBB 
of  this  ooourrenoe  the  weathsr  was  veiy  dcy,  Obbi 
was  an  aocumnlathm  of  hedge  trimmings,  and  wM 
waseaUed  at  the  trial **nnuDidge.**  Tbm  tmmaf 
had  allowed  this  aocunmlatton  to  take  pUea  Under 
most  cirenmstanoes  it  might  not  Imve  been  expected 
that  the  hedge  would  tue  firs,  but  in  a  voiydiy 
seaMm  it  might,  and  if  it  once  caught  fire  wb«  can 
say  where  it  would  stop  ?  It  is  conteBdod  that  w 
povon  is  the  plaintiirs  hoose  voald  over  Im 
expected  tbeflie  to  ^raad  so  far,  but  I  tUnk  it 
very  dontrtful  whether  anyone  in  the  house  voalil 
have  gone  quietly  to  bed  when  he  saw  the  hedge  oo 
fire.  The  company,  therefore,  is  in  this  pesttisa: 
They  allowed  an  accumnlatioo  of  combustible  nat^ 
rial  on  tbdr  property,  aad  used  an  o^ins  vAidi 
emitted  sparks,  so  that  they  caused  the  fire,  wUeh 
extended  over  the  hedge  and  stabbla  field  to  the 

{tlaintiff's  house.  Th^  pluntiff  thus  sustained  gnat 
OSS  tiuon^  the  act  of  the  oompany.  It  does  not 
fdlow  certainly  that  tiwj  can  recover  oompeamtiM 
fnmi  the  company;  they  must  show  negtigsase. 
The  company,  was  bound  to  have  regard  to  t^ean* 
stanseainnsingadangcronBiiistnuMnL  ItissiM 
that  they  could  not  have  oontaoaplatad  the  Dm 
spreading  so  far  as  the  plaintiff's  iMmae ;  but  intUs 
case  all  things  tended  te  redooe  the  distaaoe,  sad 
the  extent  to  whidi  a  flte  will  spread  depends  oa 
the  nabue  of  the  material  over  wbicb  it  has  topasa. 
I  do  not  thii^  that  it  is  for  me  to  judge  whether 
the  sprea^ng  of  the  flte  in  this  oaae  waa  a  prebsMs 
consequence  of  die  defendants'  acta;  that  wis  a 
question  for  the  jury.  All  that  this  eonrt  has  ts 
say  is  whether  tture  was  any  material  oa  which  the 
jaty  conld  find  a  vndict  against  tlw  dsfsadaals.  I 
think  there  aad  MHBqaMlly  tlM  nto  wut  ta 
dischatsed. 

Buk  diacharged.   The  verdict  to  he  wtani  /W  €m 
defendants  on  the  first  and  third  counts,  and  for  At 

plaintiff"  on  the  tteond. 

Attorneys  forthe  plaintiff,  Sole^  TWncr,  aad  TVaw* 
for  Xdcy,  Wareham. 

Attorney  for  defendants,  CVomtts. 

Friday,  Jan.  14. 
FxcK  9.  FaoK. 

Practice  at  ninprius—  Crott-examiiialio»—AeifliBii 

of  evidence. 

If  a  doament  be  given  to  a  tvitneit  duriitg  erxm-exmi- 
nation  for  the  purpose  of  idmtifjfing  tke  handwritiagf 
theeowuetfor  the  party  vchm  mtmtn  is  in  tiuaitt 
has  a  right  to  iaipect  the  doamaU  sajgiatitig  Is 
enahk  Aim  to  re-extmine  about  the  witimg,  and  abs 
to  identifj/  the  doatmext  in  case  it  sMotdd  qfUrvrndt 
be  put  in  evidence.  Be  has,  however,  no  rigil  to  rmi 
the  dooment  through,  nor  to  comment  tgnm  its  ces- 
tents,  until  it  be  put  in  Inf  the  ofAsr  side,  oAAo^A  hi 
mag  remark  upon  iu  absence  i/  it  be  not  put  in. 

In  an  action  &y  executors  againa  a  son  of  their  tettaler 
to  recover  money  received  hg  Am  from  ki$/aAer,  the 
Dr.  side  of  ue  testator's  aeeonnt  boot,  eemlaiimg 
entries  of  the  receipt  of  interest  from  tlie  son,  teat  Arfrf 
to  be  admissible  in  support  <if  the  plaintiffs'  conten- 
tion that  t?ie  money  had  been  knt  and  not  giren, 
although  the  ripht  of  the  plainti_ffi  without  content 
put  in  the  other  side,  which  contained  no  entnt* 
opposed  to  the  advantage  of  the  wtter,  kos  do^/id. 

This  was  ao  acUon  by  executors  against  a  sod  cf 
thdr  testator  to  recover  the  sum  of  lOOOf. 

The  testator  bad  lent  the  defendant  SOOOL.  for 
which  the  defendant  gave  a^-promissory  note. 
2000/:  ot  this  sam  had,beenHmM.lif^l>T  the  defen- 
dant before  his  tathu^  cgMolion 
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tetwwu  the  paatitB  wm  w  to  Ui«  iwtJoe  of  the 
aiDOBBt  origiiiyiy  advuMed.  The  defiBiidaQt  Dudn- 
luned  that  Ut  f»ther  had  made  hhn  a  pwtwnt  of 
tte  noMfaiiag  lOMt,  tat  the  yarj  fovnd  a  Tordict 
for  the^aintiff.  The  trial  took  piMe  b  ICddkm 
tefion  Brett,  J. 

Coft^  Q.  moni  on  bebilf  of  the  defenfftnt  ft>r 
anew  trbd  on  the  groundi  of  miUdirectioD  and  Im- 
proper reoefitloQ  of  eridenee.  In  tiie  oonrae  of  the 
enas-examinstiDn  of  one  of  the  pbUntUfs*  vit- 
mmea^  who  va«  a  near  rtUtfam  of  tne  teetator,  ha 
nt  Into  hia  hand  a  doewDnil,  and  aaked  in  whoN 
todnitfaiffit  iru:  ttw  wltnew  mM  it  vh  ttw  tea- 
titot's,  npoD  vhich  Mr.  Frandi,  who  vu  eonnid  for 
tiie  plaintiff,  claimed  to  look  at  tb»  doeaoieiit;  the 
jndge  decided  in  fail  faronr,  and  defendant's  counsel, 
milder  proteat,  handed  it  to  pluotiifs'  couomI  ;  af ter- 
vafdadefendant'i  <»anael  conoloded  hi*  caae  withoat 
ntttiiig  thlf  docament  In  erUence;  opon  which 
w  otter  iide  aifad  to  han  it  pot  in,  or  to  pat 
it  in  tiiemaelfea.  The  dcfendeot's  coonwl  refuMd 
hit  coBBHit,  and  tlie  judge  ronarked,  "  Aie  yoa  not 
■etitfled,  Hr.  Pnuicii,  vith  Mr.  Cole*i  refnul  to 
pat  in  the  docoment  ?"  la  addreuiog  the  jury  io 
nply,  the  plaintifTa  coonad  oommaitad  upon  tlie 
■kwioaof  thia  docaaMat  from  the  defendant* ■  eaie, 
■ad  adced  the  jwy  to  infar  that  it  contained  itroog 
aridieo  in  tappert  of  the  plaintiff.  Thle  waa  Uie 
flnt  obiactioo;  and  it  waa  conleodad  that  the 
ptaintiff^a  oooomI  liad  no  right  to  read,  at  eren  to 
MC,  anj  docni»Mit  belonging  to  the  defeodaat  antH 
it  waa  pot  in  by  the  other  «det  that  the  reqnait  to 
haf*  tfaa  doeuneDt  pot  in  waa  imnlar  and  im- 
(nper ;  and  tliat  Uw  remark  of  the  learned  jodge 
aoioanted  to  mbdirection.  The  aeoond  objeotioo 
fdated  to  an  accoont  book  in  the  lutodwnting  of 
ibe  taatator,  which  the  plaintiff*  propoaed  to  pot  in 
•videnoe.  Thii  waa  owoaed;  batthe  learned  jadge^ 
ha*^  eoosDlted  ByUs,  ruled  that  the  debtor 
dd»  emrtaining  entria*  of  tin  pi^nent  of  interaat 
1^  drfwidant  to  liis  fath»  waa  at  all  ofenta  admis- 
obla,  and,  aa  the  judge  entered  in  his  aotea,  if 
greaaod  bj  theplaintifla'  coonael,  lie  ahonld  also  have 
admitted  the  creditor  aide.  The  debtor  side  tlooe 
was  read.  It  waa  now  ctmtended  tliat  tUa  waa  an 
hapn^er  reoeption  of  oridaoce, 

Bonu,  C  J.— I  am  of  t^nlon  that  Am  ibonld 
be  BO  role.  The  first  objecUon  waa  that  the  oppos- 
ing connsdl  had  no  right  to  see  a  docament  which 
waa  put  into  a  witness' nand  at  the  trial  for  the  pur- 
pose of  paoriag  the  handwriting  (rf  therigoUore 
uoa  it.  I  am  clearly  of  opinion  that  when  Air, 
Cale^  in  eioM-ezaminatioa  on  bdialf  of  the  def  end- 
aat,  fare  this  doeament  to  tlte  plain  tiff's  witness, 
Ihs  ^^tiff**  Gonnsel  had  a  right  to  haTe  the  docn- 
msnt  handed  to  him,  and  had  a  right  to  see  it  in 
erdn  to  re-examine  on  the  band-writing  of  the  aig- 
aataio.  If  thia  right  exists  for  the  object  of  crosa- 
axamination,  or,  a«  in  this  case,  re-examination 
Mneeraing  handrwriting,  bow  can  a  eovnad  exendae 
his  right  withoat  looldng  at  and  eren  reading  the 
doeament  ?  Certainly  he  idiould  see  aa  moch  of  the 
docament  as  the  witness  does  hinurif.  A  forther 
objection  consisted  of  a  complaint  which  I  do  not 
dearly  onderataad.  Mr.  Francis,  who  was  conned 
for  the  plaintiff,  seems  to  hare  proposed  that  Mr. 
Cole  wboM  pat  tms  doenment  in  erideoce  for 
Aa  ddeodaat,  or  diOBld  allow  him  to  pat  it  in 
tor  the  plaintiff ;  no  doabt  he  bad  no  right  to  put 
in  a  docament  in  possession  of  the  oppoute  aide, 
nor  had  ha  any  rifpit  to  demand  tliat  Uie  otlwr  ride 
should  adduce  any  particalar  eridenoe.  There 
Bssau  to  bare  hew  some  irregnlari^  in  the  proceed- 
hmt,  bat  I  do  nob  see  why  a  rerdict  should  be  set 
MUemM^beoaase  aeoanMl  made  a  reqoeet  idwot 
thtafidaaoawhteh  he  had  norighttofluka.  The 


leeaU  was  that  the  doeament  was  not  pat  ia ;  Mr. 
Fraaei*  wwited  it,  but  could  net  do  it ;  Mr.  Cole 
might  hare  pat  it  ia,  bat  did  not  choose  to  do  ■•. 
Under  these  dronaistanoeB  it  woald  be  impessiUe 
for  a  jndgo  to  exclado  the  renariu  of  etther  lassned 
eeonari  aa  to  the  oondoet  of  the  olhar  aide.  lb. 
Cole  says  that  the  repsarks  in  tills  case  created  a 
prejudice  la  the  minds  of  the  jnrr,  to  the  effisct  thi* 
the  oooteDte  of  the  doeament  told  agahistbiscHent: 
I  am  iaelined  ta  think  that  roch  an  effect  woald, 
under  the  drcnmstanees,  be  the  result  of  a  fair  pre- 
sumption, and  not  of  prejudice.  Iamataloaa,ther»- 
fore,  to  see  any  misdirection,  or  any  other  groond  for 
a  new  trial,  merely  because  my  brother  watt  said, 
is  aaswer  to  Hr.  Frands's  reqnest  to  bare  Ala 
docament  in  eridence,  *'Are  yon  not  satlsfled 
with  Mr.  Cole's  refusal  ?"  The  natural  infwance 
from  these  proceedings,  which  were  nscessaiily 
in  the  hearing  of  the  jury,  waa  that  there  was  sooi^ 
Uiing  of  unportaoce  in  the  docament*  aad  it  dift 
not  require  the  judge's  suggestion  to  beUen  that 
ita  oonteota  would  not  aaaiat  the  coatontion  of  the 
counsel  who  refused  to  make  it  eridence.  The  last 
objection  takw  by  Mr.  Cole  was,  that  a  portion  of 
a  certain  accoont  book  in  the  handwriting  <d  the 
testator  was  admitted  as  eridonce;  the  ground  upon 
which  my  brother  Brett  allowed  thll  ug*  of  tlw 
book  to  be  put  in,  was  that  it  coatainad  entries  bf 
the  deeeaaed  against  his  own  intwrest.  Hie  other 
pi^ea  cootjuned  entries  which  were  not  so  clearly 
agaioat  his  interest  at  the  time  they  were  mads^ 
and  my  brother  Brett  thought  that  Ur.  Francia'a 
right  to  make  tham  eridence  waa  doubtful,  althou^ 
lie  aaid  heahoold  not  oonrider  himMU  justified  ui 
refusing  if  Mr.  Fiaada  oon tinned  to  press  hit  rfr 
qoest  to  put  in  the  whole  of  the  book :  aad  there 
can  be  no  doabt  that  if  Mr.  Cole  bad  then  sug- 
gested that  a  part  trf  the  book  ought  not  to  be 
referred  to  unless  the  whole  of  it  were  made  eri- 
dflDoe,  my  brother  Brett  woold  hare  consented,  and 
Mr.  nands  wonld  gladfy  bar*  pat  fai  the  whole  of 
it.  The  oUeetion  now  made  that  part  of  an  ad- 
mlarioo  ought  not  to  be  reorired  waa  not  snnestod 
at  the  trial.  If  there  had  been  the  least  intimation 
of  ft  ^  Mr.  Cole,  the  irixde  book  wonld  hare  been 
iramecuately  admitted. 

H.  ftnnt,  J.— I  am  of  tin  aann  o^nion.  It  ia  a 
matter  at  areryday piactloe  for  eoausel  to  hand  toa 
witeeae  a  doeament  hr  the  porpose  of  the  proof  of  its 
handwriting,  which  he  may  or  may  not  aubsequeatiy 
pat  in  eridttDoe  in  hia  diont's  behalf.  The  objeet  Of 
the  prooseding  beii%  proof  of  the  writing,  the  op- 
posing ooooael  ought  to  hare  an  immediate  opporto^ 
ttity  ol  looUag  at  the  doeonient,  and,  aa  I  think,  not 
only  for  the  purpose  of  re-examining  his  witness  m 
to  the  writing,  bat  also  to  enaUe  him  to  identify  the 
doeament  If  it  shonld  afterwards  be  pat  in  erldeaoe 
by  the  otiier  ride.  Strictiy  speaking,  I  think  looh 
a  document,  when  both  rides  ue  satisfied,  as  to  the 
of  the  handwritiaB,  onght  to  be  pot  into  the 
of  tiw  offloor  ot  tiae  oonrt  antU  the  coooeel 
for  the  party  ia  wboee  possesrion  the  document  is^ 
has  made  up  his  mind  whethw  be  will  make  it  eri- 
dence or  not  There  might,  howerer,  be  ioconre- 
nience  in  such  a  practice,  and  it  la  not  oomtnonly 
enforced  ;  but  tiie  docament  shoald  be  so  seen  and 
eren  exaoiined  by  the  counsel  that  he  might  reoog* 
niseitagain.  I sboold, howerer,  be aorry  to li^ down 
as  amle  that  thetmpoalng  connaial  ouder  anch  drcum- 
ataocee  haa  a  ri^t  to  read  the  document,  or  make 
any  comment  upon  ita  eonteats,  but  it  ia  difficult  to 
draw  a  lino  between  a  proper  inspection  of  the 
rignatore  and  an  nnoecossary  examiaatkm  at  the 
document.  Here  my  brother  Brstt  ruled  that  aa 
Mr.  Cole  had  pot  a  question  to  a  witneea  about  a 
oertala  desument,  Mr.  Francu  had  a  right  to  see  tlfi^ 
docament  ThiibdngdoueinthefaiMof  thei07i 


672-T<L  XXL.  M.B^ieSP0iK2!S^.   THE  LAW  TQfBS. 

'     '  .—  ■  —  II. 


C.  P.]  BKAMmnx  r.  Sulleb, 


they  oonld  not  ntitt  the  OAtand  inference  that  it 
contained  tonieUiiDg  of  importance,  nor  could  the 
jttdge  pterent  counsel  from  commenting  npon  the 
drcnmstaDoe.  I  think  mj  brother  Brett's  qoestion 
to  Hr.  Fnuids  was  merely  a  remark,  which  was  not 
likd^  to  affect  the  Terdict.  On  the  seoond  groond 
ot  objection,  the  admiwion  in  eridence  of  entries  in 
the  testator's  haodwriUng  of  inteiest  receired  from 
his  son,  the  d^endant,  it  aeens  to  me  clear  that  as 
these  entries  were  against  the  advantage  of  the 
writer  thej  could  not  be  exdaded.  They  might 
haTe  been  difficult  to  separate  from  the  rest  of  the 
book,  and  I  do  not  see  wh^  the  ythtie  should  not 
have  been  put  In.  This  objection,  howerer,  was  not 
taken  by  Mr.  CfAe  at  the  trial,  and  is  not  ther^cffe 
Talid  DOW. 

BsETT,  J.— I  merely  decided  that,  if  a  counsel 
puts  a  docoment  into  the  hands  of  a  witness  and 
Elks  him  ft  qaestion  about  it,  the  counsel  on  the 
other  side  has  a  right  to  look  at  the  docnmeat.  In 
that  I  consider  I  was  right,  but  I  do  not  dadie  to 
hold  that  in  looking  at  the  document  the  counsel 
has  a  right  to  read  it  over.  The  only  question  for 
the  jurr  WHS  whether  the  testator  had  lent  or  given 
tJie  defendant  this  1000^,  and  with  regard  to  the 
admission  of  the  account  book  my  restriction  iu 
nukiog  only  the  debtw  side  evidence  was  in  Mr. 
CdePs  favour;  Mr.  Frauds  would  have  pMhnred  to 
put  in  the  creditor  side^  because  it  eontuned  an  en- 
try, in  which  this  sum  of  1000/.  was  mentioned  by 
the  writer  as  having  been  lent  to  his  son.  Mr.  U<de 
might  have  complained  if  I  had  refmted  to  allow 
the  whole  book  to  be  read,  but  there  can  be  no  rea- 
Mn  to  grant  him  a  rule  on  the  gnmnd  of  the  leem- 
tion  c<  a  part  only,  when  the  rest  was  kefibaek  in 
his  interest 


BUICWBLL  th  SnLLKB. 

— ^  endtn  eemniufMi — I^ti  to  jus  vmdae. 

An  ojfat  upon  del  cndere  conmimon  it  i»  the  lame 
pan  tion  witA  ngard  to  a  vmdee  asat»g  othtr  agmtf 
and  eanvot  tut  the  ventht  in  Au  own  name  Jhr  a  debt 
contracted  between  the  principal  and  vendu. 

ThiB  action,  for  goods  bargiUned  and  sold,  was 
tried  before  Bovill,  O.J.,  at  the  London  sittings 
zStee  Michaelmas  Term,  when  a  verdict  was,  by 
direction,  entered  for  the  defendant,  leave  being 
reserved  to  the  tdaintiff  to  move  to  enter  a  vodict 
of  191/.  2s.,  if  the  court  should  be  of  opinion  that 
the  pluntiffs  had  a  right  to  sue  for  ttie  goods  sdd. 
Hie  court  was  to  be  at  liberty  to  draw  infmnces 
Offset 

The  idaintiffs  carried  on  business  as  tobacco 
brokers  in  the  city,  and  had  frequent  transactions 
with  a  Mr.  Jimenez,  a  tai^  importer  ctf  cigars  and 
a  geneiil  nivcbant  The  plaintiffs  sold  to  the  de- 
mdant  a  case  of  dgan,  the  plaintiffs  acting  in 
the  mattOT  as  agents  for  Jimenez  on  M  credere  ooia- 
ndssion.  The  defendants  afterwards  repudiated  the 
contract,  and  the  cigars  remained  at  the  St. 
Katherine's  Docks  in  the  names  of  the  plaintiffs, 
Jimenez  having  transferred  the  cigars  to  the  ^n- 
tiffs'  names  immediately  upon  receiving  a  sold  note 
from  the  plaintiffs.  The  plaintiffs  bad  given  to  the 
defendant  a  bought  note  in  (heir  names,  and  not  in 
that  of  Jimenez,  but  the  defendant  knew  through- 
out  the  transaction  that  the  i^ntiA  were  broils, 
wd  that  they  were  acting  for  Jimenez. 

The  only  qnestioD  left  to  the  jury  was  whether 
at  any  time  an  express  contract  with  the  plaintiffs 
as  prtndpals  was  substituted  for  the  originaToontraat 
entered  into  by  the  plaintiffs  as  agents  fur  Jimenez. 
Ihejary  found  that  there  was  no  sooh  substituted 
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Hie  question  reserved  for  the  court  therefoewt^ 
whether  a  del  credere  agent,  who  has  thno^Mmt  a 
transaction  disclosed  his  priodpal,  bat  iriiose^ 
<^ial  looks  BoMy  to  lum  for  pajmoi^  If  catolel 
to  sue  the  vendee  in  his  own  name. 

H.  James,  Q.  C.  (with  him  Eiiglith  Hamum)  mmd 
in  pursuance  of  the  leave  reserved  to  witar  Os 
Twoiet  for  the  ^idntiff^  and  conteadad  dnl^ 
althoi^  agents  were  nnwe  generally  to  laa  ia 
their  own  names  for  debts  contracted  with  them  on 
behalf  of  their  principali,  yet  this  restrictioa  liad 
never  been  applied  to  agents  on  del  credere  cotnnii»- 
sion ;  they  are  ezi»essly  excepted  from  the  rulelsU 
down  by  Blackbiun,  j.,  in  Jbinfas*  V.  LaoAtii'L.i' 
98,  Q.B.  He  also  cited 

SoaghUyii  v.  MaWteme,  8  Boe.  A  PuL  tfS; 

^fkyru  V.  Amber,  2  Esp.  493 ; 

WilUame  v.  JftlUnaton,  1  H.  BL  81; 

Homly  V.  Lacy,  6  M.  A  S.  166. 

BoTIL^  CJ.— I  reserved  this  point  at  flie  triil  It 
order  that  tiie  plaintiff's  counsel  might  get  in  oppor- 
tunity to  enter  the  verdict,  if  he  could  find  so; 
ground  for  doing  so,  but  I  was  then,  and  am  nov, 
strongly  of  opinion  that  thepluntiffs  bad  DOrigkt 
to  sue  in  their  own  names.  The  action  is  Imwit 
upon  a  contract  of  sale  between  the  plsintiftr  ym- 
cfpal  and  the  deftadant^,  tiie  latter  hAag  aw« 
throughout  that  the  plidntiffs  were  mete  tgraU, 
and  it  has  long  been  settled  that  under  such  dream* 
stances  agents  cannot  sue.  The  flrst  authority  is  is 
far  back  as  Houston  t.  MattheKs^  in  the  year  I0O8L 
It  was  also  hdd  in  Bondm  v.  Xo^.  that  in  die 
case  of  ade/credincomntismMi,lhe]^n(9piliiii^ 
.have  aasttmpnt  agdnst  the  vendee.  The  esM 
of  anetioneen  stud  npon  a  diff«rent  footing,  si 
appears  in  Spittle  v.  Lavender,  2  B.  £  B.  (ti. 
From  these  and  other  cases  the  general  prindiile 
of  the  law  is  dear,  and  the  caw  of  Fan^  r.  lot 
is  a  distinct  authority  against  the  plaintiffs.  There 
are  many  cases  to  the  same  eflte^  In  all  of  wUch  I 
entirely  concur,  whilst  I  have  oonridenUe  doebt 
about  the  only  case  which  had  any  tendency  the 
other  way;  that  case  is  Atkyne  v.  Amber,  vbkh  ii 
not  very  satisfactorily  reported.  Itmaybetboe 
was  some  spedal  proper^  in  the  goods  in  thatoM; 
or  some  other  reason  for  the  ruling  of  Cluef  Jnilks 
Eyre  which  does  not  aj^lv  here.  Haie  the  cootnrt 
is  dearly  between  the  pnndpids,  and  the  fact  Ost 
tiw  plaintiffs  were  del  credere  agents  makes  no<h^e^ 
eace  In  thdr  right  to  sne. 

M.  SxTTH,  J.~I  think  tiw  nonanlt  was  perfeetljr 
right  The  plaintifle  add  to  the  deloMaat 
Jimenez,  as  appears  on  the  face  of  the  booght  »au 
sold  notes,  and  the  contract  was  therefore  betwcet 
the  prindpals.  Mr.  James  cootimds  that  becsaN 
the  plaintiffs  are  to  recdve  a  del  cndert  oommiirifla 
they  can  sue  upon  this  contraet ;  boA  on  prindt^^ 
they  cannot  do  so^  and  by  aathori^  tiisie  is  no  sodi 
exception.  I  adiqit  the  rale  laid  down  by  Itfd 
EUenborongb  in  Honbg  v.  Lat^,'  p.  171 :  "I  o»V 
he  said,  **I  cannot  think  that  a  commiipwi  *j 
credere  is  to  have  an  effect  attributed  to  it  bqroaa 
that  which  regards  the  benefit  of  the  prindptl  vbs 
gives  the  commission.  The  commistioo  importt 
that  if  tiie  voidor  does  not  pay  the  lBetarwiU;it 
is  a  guarantee  from  the  factor  to  the  F>hHi^ 
against  any  mischief  to  arise  born  the 
solvency.  But  it  varies  not  an  iota  the  rights  iw- 
sis  ting  between  vendor  and  vendee." 

Brbtt,  J.— Tliis  is  an  action  for  goods  bergahid 
and  sold,  and  thuefore  a  contract  <ot  pnrdisse  vA 
sale  between  the  idaintiffs  and  the  dcnadaat  ms* 
be  proved.  It  seems  dear  that  the  bonj^t  sad  mh 
notes  were  evidence  of  the  only  conbract,  aad  tfa^ 
show  the  contract  to  have  been  between  JiMd 
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ind  the  defendant.  It  is  wtad  that  notice  to  the 
Afendant  that  the  pluntiffs  were  to  reoure  a  dei 
emkn  oommifiioa  made  the  defendant  Uahle  to  the 
liuntiffs  penooallj.  But  thb  ii  ao,  end  the 
pUntlfftirhoUyfallloihowilMirrighttonie.  The 
mk^  therefofe,  ought  to  be  Tsfuad. 

Attorneys  for  plaintiffs,  Drak*  and  Sam. 


Satnnhy,  Jtau  16. 

Thb  DnsT  Comxbbciu.  Ban  (LucmD)  v. 
Loiurair  aao  axoihib. 

ZmtemgaloHtt—a  L.  P.  A.  18M  (17  ^  IB  VieL  c. 
ISS),  A  61— ZVbmt— i^fataft^«  UUt. 

la  trover  ^or  barlof,  tkt  d$fimdcaita,  admiubu  tit  prima 
/ocM  titk  of  ins  plaottiffi,  aa  holders  of  the  bill  of 
ladix^,  imdmed  by  the  tMimer  to  D.  ana  tad  bg 
D.  ami  G.  to  the  plaiMttffk,  Aowtd  that  tkeg  (the 
^adiaU)  had  delivered  tie  6ar%  to  D.  and  Q. 
immediaufi  ea  iU  arrival  i«  ttu  eowUrj^  aarf  rntkont 
prodMctio*  of  the  hill  of  ladimtf;  tkat  tkr«$  months 
aflerwardt,  on  D.  axd  G.  beeoming  banJbiqit,  the 
phintiffe,  for  tht'  first  time,  daimed  the  barl^  as 
holders  of  tie  bill  of  hditig  indorsed  to  them  bg  D.  and 
G. ;  that  tkoplmUiffs  were  baxiers  to  D.  and  G. 

llnder  these  dramstatices,  the  dtfvud/ads  sought  to  in- 
ierrogaie  the  ^aintiffa  as  to  tM  time  at  wAtcA,  and 
tit  drxMmatanees  mder  which,  thelnllof  lading  was 
indaned  to  tim  bg  D.  ami  and  ate  oa  to  lA«r 
rtkaimu  anddeaKngs  mA  JD.  andG: 

Held,  tiuU  the  dejendajOs  wen  enliUed  to  exAid'l  lAew 
inttrrogateries, 

Thie  was  an  application  for  leave  to  administer 
intem^toriea  to  the  pluotlffs  in  an  action  of 
aoT«T,  brought  for  a  cargo  of  barlqr.  The  defen- 
duts  had  pimded  not  guUty,  and  not  poueeaed. 

The  affidavit  on  whidi  application  was  made  stated 
the  following  facts : 

In  the  month  of  March  1869  a  certiun  qnantity 
cf  bariey,  the  subject  of  this  action,  was  shipped  on 
boaxd  a  steamer  called  tbe  Panther^  of  wmch  tlw 
daCendanta  wcie  the  managing  owners^  hr  a  Mr. 
Hcipniann,  of  Hambu^,  whoia  agent  In  Hnll 
was  a  Mr.  Stephenaon. 

That  tbe  said  barley  was  sold  by  the  said  Heine- 
maon  through  the  said  Stepbeoion  to  MesaraDawber 
and  G«ntel,  and  upon  tbe  arrival  of  the  Panther  in 
Boll,  m  or  abont  tbe  19th  March,  was  deliv^ied 
from  tlM  aaid  ship  to  the  said  Stephensoo's  order. 

Ibat  Bteunen  mm  Hambwg<ttten  anive  InHull 
as  BOiw  aa,  if  not  sooner,  than  bills  of  lading  of  tbe 
canoea  wliich  they  cany,  and  that  on  thia  occasion, 
as  bad  often  been  done  on  previons  occasions,  the 
biriey  was  delivered  to  the  aaid  Ste^wnson  for, 
sad  to  be  forwarded  to,  Dawber  and  Geotal,  under 
tin  atatenent  that  th^  had  parcbase^  ana  ware 
the  conrignoes  at  and  entitled  to  the  ba^. 

That  it  waa  not  until  more  than  three  months 
after  the  a^  barl^  had  been  ao  delivered,  namdy, 
mtil  the  end  of  June,  and  jnst  after  the  fail  ore  of 
Meaars.  Dawber  and  Qentel  aforeaaid,  that  the  Mid 
plaintiffs  olaioMd  to  have  any  inteieat  In  the  aam^ 
or  aver  conwnnnlwted  with  the  defendants  oo  the 
SBbiect 

rftiat  the  :^ntil!a  were  the  bankers  of  Ueasrs. 
Dawber  and  Qentel,  and,  as  tbe  defendants  bad 
reason  to  believe,  intended  that  d^very  of  the 
bailey  should  be  made  totiien],andkoew,orliad  the 
msans  ot  knowing,  that  it  had  been  ao  made  before 
tfaey  made  any  claim  on  the  d^eodanta. 

Ae  fntem^atoriea  were  as  follows: 

1.  When  first,  and  nnder  what  oiroumstsnoea,  did 

a«  bffl  o(  ladiag  fw  the  baiiij,  tbe  mbM  of  tlil> 
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action,  oome  to  your  hands^  and  how  was  it  tiien  in- 
dorsed? 

2.  Did  you  then,  or  have  you  aince  the  bill  of 
lading  first  came  to  your  hands,  made  or  caused  to 
be  made  any  Inquiries  as  to  the  arrival  (tf  tho  sUp 
or  the  goods  mentioned  therrint  if  yea,  state  vriien 
and  tbrongh  whom  f 

3.  Was  tin  bill  lading  indorsed  by  Messrs. 
Dawber  and  Oentel  when  it  first  came  to  your 
hands  ?  If  not,  when  flnt  and  by  whom,  waa  that 
indoraement  put  on,  and  what  passed  on  tbe  in- 
dorsement b^g  obtained  ? 

4.  Whu  (.If  any)  advance  did  you  make  when  the 
bill  of  lading  came  to  yonr  band^  and  to  whom,  and 
oo  whose  benalf  P  On  whose  behalf  did  yon  then, 
and  have  yon  since  oontinned  to^  hold  tbe  aaid  tdli 
of  lading,  and  by  wsy  of  secnri^  for  what  (if  any) 
sum  or  auma  of  money  7 

5.  Were  not  yon,  at  tbe  time  tbe  add  Wl  of  lading 
came  to  yonr  hands  ud  until  the  end  of  June  fol- 
lowing, ue  bankers  of  Messrs.  Dawber  and  Gentd  ? 
and  what  payments  were  made  to  yon  bjr  them  or 
00  their  behalf  doringthat  period  ? 

6.  Did  not  Messrs.  Dawbw  and  Qentel,  or  either 
and  which  id  thnn,  freqiuently  come  to  the  bank  on 
boaineaa  dining  tliat  period,  and  did  not  yon  know 
or  bad  yon  not  xetson  to  suppose  before  tbe  S9t3i 
June  1869.  that  delivery  of  the  taiA  barley  bad  been 
made  to  the  s^d  firm,  or  to  some  one  acting  for 
them  or  on  their  behalf,  on  or  soon  after  tbe  arrival 
of  the  bariey? 

7.  Did  Messrs.  Dawber  and  Qentel,  or  eithtt 
and  which  of  them,  some  time  in  April,  May*  or 
Jane  1869,  deposit  with  you,  or  puce  in  your 
hands,  or  of  any  one  for  you,  or  on  your  bebuf,  a 
quantity  of  barley,  or  documents  representing  bar- 
ley, similar  to  that  which  is  the  subject  of  this 
action  ?  or  some  barley  or  docameots  representing 
some  barley ;  and,  if  so,  ftn  what  purpose  and  on 
whattetmar 

8.  When  did  you  first  Intimate  to  the  said  Messrs. 
Dawba  and  Qentel,  or  ^ther  of  them,  tiiat  a  claim 
was  about  to  be  made  on  tbe  defendants  in  respect 
of  tlie  barl«r,  tbe  subject  of  the  present  action,  and 
what  paaaed  on  tbe  subject  ? 

9.  When  did  you  first  know  that  Meaars.  Dawber 
and  0«itel,  aforesaid,  were  Insolvent,  or  uoaUe  to 
meet  th^  engagements  ? 

](L  Have  yon  at  any  time,  and  when,  accepted 
any  ud  what  UU  or  bills  of  exchange,  either 
through  yourselves  or  yonr  London  agents  on  be- 
half of  Messrs.  Dawber  and  Qentel  aforesaid* 
receiving  at  the  time  the  bills  of  lading  against 
vfaUdi  sttch  bills  were  drawn,  and  have  you  always 
reodved  tbe  gooda  represented  by  each  bills  <rf 
lading?  and,  if  not,  state  when  and  In  what  In- 
stance yon  bare  not  received  such  gooda 

11.  Have  yon  received  or  written  any  and  wliat 
letters  to  Messrs.  Dawber  and  Oentel  aforesaid,  or 
either  oi  them,  or  to  any  person  or  persons  (other 
than  yonr  aStomqr)  rdiriive  to  the  barley,  the  anl^ 
Jeot  of  this  aotlni?  if  yea,  give  the  dates  and  parti- 
culars thereof . 

Mellw,  J.,  refused  leave  to  exhibit  these  inter- 
rogatories, and  this  was  an  appeal  from  his  decision. 

Ovmpton  Snuonj  for  the  defendants.— Tbe  ques- 
tion mi  which  this  oaae  must  be  decided  is,  who 
w«e  the  holders  of  the  UU  of  Uding  at  the  time 
that  tbe  defendants  delivered  the  baney  to  Messrs. 
Dawber  and  QenteL  This  can  only  be  ascertained 
by  the  defendants  by  inieirogating  tbe  plaintiffs  aa 
to  the  time  at  which  the  bill  (rf  lading  was  indorsed 
to  tbem.  For  tiie  porpoee  of  theae  interrogatories, 
tbedafendanta  admit  ue  ^ntifla  tobe  the  hcddera 
ot  the  UUa  (rf  ladlDgi  but  it  la  all  important  to 
asoavtaln  when  and  nnder  what  droomftances  they 
beoMMthehoUen.  The  nJ^^y^l^y^f^ 
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of  MflHfi.  D«rber  and  Gtentd,  and  it  teeniB  pn)b^>le 
that  they  intended  tbem  to  receive  the  barley. 

A.  L.  Smith  for  the  plaintiffs. — One  party  in  an 
action  is  not  allowed  to  interrogate  the  other  as  to 
vhat  if  his  cauw  of  action.  Thepleas  here  are 
not  guilty,  and  not  poaaeased.  The  defendanta 
thna  duly  the  plainhifi  Utte^  and  th«y  cannot 
interrogate  them  in  order  to  find  ont  vhat 
title  IB.  The  dedaion  of  the  Court  of  Exchequer 
in  FiRiMy  V.  Forwood,  IS  L.  T.  Rep.  N.  S.  29G ; 
L.  Bep.  1  ;Ez.  6 ;  S5  L.  J.  SS,  Ex.,  shows  that  in 
an  action  of  this  description  the  defendant  must 
\xj  a  foundation  for  his  claim  to  interromUe  by 
admittiog  theidaiatiffs'|>ruwi/ae£e  title.  [Botill, 
C.  J.— Is  it  not,  hovBTer,  crasistent  with  tiiis 
application  that  the  defendants  may  say,  '*We 
admit  your  prima  feme  title  hy  the  posseMum  of  the 
tolls  of  lading  properly  indoived  ;  but,  if  yon  are 
^titled  to  succeed  we  shall  have  been  defrauded  by 
•omebody,  and  we  therefore  seek  to  inralidate  your 
tide  by  duwing  joor  oonnection  with  tlie  pereons 
from  whom  you  received  the  bills  of  ladiog  ?  j  The 
defendants  never  admit  our  title  fnun  Heinemann. 

Croaplon  BuUoa  was  not  called  upon  in  reply. 

BoTUx,  C.  J.— I  am  of  o[rin{on  that  these  intoro- 
gatories  muat  be  allowed.  They  are  made  for  the 
purpose  of  supporting  the  defendant's  case,  and  of 
Bbowing  that  a  fraud  hai  been  committed  on  the 
defendants  1^  somebody,  and  that  under  the  dr- 
cumstancei  the  plaintiffs  cannot  avul  tiiemselves  of 
their  bill  of  lading.  A  mere  suggestion  of  nudi  a 
thing  would  not  be  snfllcient  to  enUtie  the  defend- 
ants to  these  interrogatories,  as  was  decided  in  /Vnn^ 
T.  Fbrwood  (uii  avp.'),  bat  some  facts  must  be  stated 
to  raise  a  foundation  for  the  charge  of  fraud,  and  to 
connect  the  plaintiffs  with  it.  In  Finney  v.  Foraood 
no  such  thing  waa  suted ;  the  defendants  only 
alleged  their  ignwancc  of  the  nature  of  the  plaintiff's 
title.  As  was  said  in  that  ease  fay  the  Lord  Chief 
Baron,  "  You  do  not  lay  a  foundation  for  your  ap- 
plication 1^  connecting  the  plaintiff  in  any  way 
with  Saunders,  from  whom  you  received  the  cotton." 
Here  it  is  shown  that  the  plaintiffs  are  connected 
with  the  shipper,  and  that  they  claim  under  the  bill 
of  lading ;  sbo  tint  thc;y  are  connected  with  the 
persons  to  whom  delivery  was  made.  1^  court 
sees,  then,  that  the  defendanta  bare  been  defrauded 
by  somebody,  and  it  is  the  essence  of  the  cose  that 
the  defendants,  who  have  been  defnnided,  should 
interrogate  the  plaintiffs,  so  as,  if  poMUde,  to  estab- 
lish their  defence  to  this  action. 

M.  Smitb,  J.— I  am  of  the  same  opinion.  I  think 
that  this  is  eminently  a  case  for  interrogatories. 
The  plaintiffs  are  the  holders  of  the  bill  of  lading, 
and  OQ  the  defendants*  affidavit  it  is  not  deni^ 
that  th^  are  the  holders  of  tiw  Ull,  whidi  was  In- 
doused  Hdnemann  to  Dawher  and  Oent^  and 
by  them  to  the  plaintiffs.  But  the  d^endants  state 
grounds  for  thinking  that  the  ^intiffs  rescinded 
the  bill  of  lading  as  bankers  for  Dawber  and  Genlel ; 
tbey  admit  the  plaintiffs'  primd  facie  case,  but  thc^ 
seek  to  get  rid  of  it  by  showing  dtber  tiiat  tiie 
plaintiffa,  as  holders  of  the  bill  of  lading,  allowed 
Dftwherand  Gantel  to  receiTe  the  goods,  or  that  the 
UU  of  lading,  being  held  back  by  Dawber  and 
Gentel,  was  given  to  the  pblntiffs  aftsr  the  reodpt 
oi  the  cargo.  It  may  be  that  there  is  no  groond  iar 
either  defence,  but  the  defeadants  can  only  asosr- 
tdn  the  fat^  by  inton^ing  the  ^ntiffs.  Sop- 
Maing  the  facta  to  he  as  suggested  by  the  d^endants. 
It  woald  snrriy  be  ag^nst  equity  and  good  oonscienee 
that  the  plaintiffs  should  soeoeed.  There  can  be  no 
donbt  diat,  if  a  bill  were  filed,  •  oonit  of  eqnl^ 
weald  oompel  the  ^aintiffs  to  annrer,  and  we  nmat 
give  relief  where  a  court  of  ecpiity  woold  do  so. 


[fa. 

Bbbit  J.— I  thii^  tiao  tiut  these  intenggatsrias 
moat  be  admitted.  Tba  ^aintiffs  sue  for  a 
d^very  of  the  goods.  Their  pruu/ooe  case  is  that 
they  are  the  h^ders  of  the  bill  of  lading  properly 
indorsed.  This  prima  facte  ease  is  not  diitputed  by 
the  defendants,  out  the  defendants  seek  to  meet  it 
by  Aowing  either  that  the  bill  of  lading  wu  not 
Indorsed  to  the  plaintiffs,  hj  Dawber  and  Geatd, 
at  the  time  of  the  ddivery  of  tiie  goods  to  tbm,  vt 
that,  if  it  were,  the  plaintiffs  knew  of,  sad 
acquieeced  in  the  delivery  to  Dawber  and  Gcatd. 
These  facts  can  only  be  ascertained  b*  inteROgatiag 
the  plaintiffs,  and  I  tiierefore  think  the  intcno- 
gatories  should  be  admitted. 

Hule  granttd,  the  vOamgaUnm  to  be  mttU  aT 
chambers 

Attorney  for  pUlntifls,  F.  C.  GnanfiebL 
Attorneys  for  dtfendaats,  Otater  wad  UrqiJurL 


COtTST  Of  BZOHKQVJSK. 

Sapvrtsd  bf  H.  Lmom  sad  B.  Loklst.  Eaqn..  BwliMi 
at-Lsw. 

Fritb^t  Jem.  14. 

Gladwbu.  p.  Tdbkul 

BiU  of  exeka>ige~-yotice  of  dtMkowmr — IgmnwHK^ 
drawer's  addreu — BeavmaliU  time. 

A  bill  of  exckaiufe  wot  dithonowod  on  /Vuiqr.  lie 
holder  woe  tften  igtwrmt  of  tke  drawer't  admm,  tad 
waa  tutabktoleanitMimibelwtmJimaHdmKpM. 
OK  Satardav.   AfUr  sw  tioMt  on  Ale  sbsn  seHav 

JSe  poftetfa/sUo-  tomtxamm  notue  of  diekomiir,  dm 
readied  the  drawer  on  Mondcof  momti^.  If  a  iMr 
had  been  potted  before  six  ifetaek  it  would  haee  hem 
delivered  the  same  eeening. 

Held,  Aat  the  notice  ofdiihomtir  was  mffidexi. 

Action  upm  a  bill  of  exchange  against  tt» 
drawer.  Plea  traversing  notice  of  diahoBoor.  Ims 
thereon.  The  case  waa  tried  before  Kelly,  CB.,  at 
the  sittings  after  term  in  Middlesex,  wiien  the  fiets 
ai^ieared  to  be  as  followa.  Hie  bill  was  diawa  by 
the  defendant  on  one  Welch.  It  mw  aooqtted  Igr 
Welch,  and  indorsed  to  Smith,  who  ladotasd  itta 
the  plaiatiff.  R  became  doe  on  BHday.  tiw  m 
Bept.,  and  was  presented  to  the  aeoeptor,  bat  not 
paid.  Plaintiff  did  not  know  the  dnwsr  or  Us 
address.  He  went  to  inquire  hia  address  of  teilh 
on  the  same  day,  but  Smith  was  not  at  hoiM. 
plaintiff  called  agun  on  the  next  day,  Satard^t 
the  18th,  and  succeeded  in  seeing  hhn,  aad  gstthv 
the  address,  between  five  and  nx  o'ehMjk.  It 
peered  that  both  tiie  plidntlff  and  the  dilMiint 
resided  in  London,  and  if  the  plaintiff  had  postsi 
a  letter  to  defendant  befbre  six  o'clock  it  wndd 
have  been  delivered  tiie  same  ni^L  The  plaintiff 
did  write  a  letter  to  defendant  glTli^  netiea  sf 
dishonour,  bat  did  not  poet  It  till  after  dx  t^doofc 
on  the  Saturday,  so  that  it  was  not  ddivend  ati 
the  Ifonday  morning.  The  defendant's  ooMsit 
upon  proof  of  these  facts,  contended  that  the  plafn- 
tiff  onght  to  be  ramsuited  on  the  groond  that  asm 
bound  to  send  notice  of  di^umour  insmediately  i^aa 
finding  out  the  dsfendan^s  addicas,  and  that  4* 
notice  not  havlBg  anlved  till  die  Ifawdi^,  waa  M 
late. 

The  learned  judge  was  tA  opinion  that  the  qiM^ 
tion  was,  whetiier  the  pluotiff  had  exevdsed 
scMiable  diligence  after  learning  the  addreas  of  tht 
defendant,  and  the  verdict  was  entered  for  the 
plaintiff,  leave  being  reeerved  to  the  defendaot  t» 
move  to  enter  a  nmsoit  w  the  above  givaad. 

CoU,  Q.  C  now  moved  aoeovfimlr.— 11«  fsaMl 
ndeiaekar.  Whe.^|^,^$TC)g«f  — ' 


Oumnub  «.  Tunaa. 


THE  LAW  HUBS    JUEPQft^-w.  zasL,  ii^75 


WAim  0.  Tfta  Som-Wi 


[Ex. 


tcnni,  or  wbon  they  Ure  in  London,  notico  moat  be 
siTen  Id  tioie  to  m  zeceiTed  in  the  ooune  of  the 
Smj  following  the  daj  of  dlihoaoar.  Lord  EUeii- 
bmui^  in  the  e«M  of  SmiA  t.  JtfdfaK,  3  Camp. 

Mjft:  "Where  the  parties  redde  in  London, 
mm  party  ibmld  iMTe  «  day  to  dire  notice."  Id 
tfaie  caae  notice  vat  not  given  on  tibe  next  day  after 
diaboooar,  bat  it  will  be  contended  that  ignorance 
at  the  diawer^B  addrew  was  an  ezcnse.  Bat 
admitting  that  aneh  igaxmaoe  may  be  an  excuse, 
m  Hm  piindpte  that  Lee  naattasm  eagit  ad  iapombUia, 
the  indolgence  is  not  to  be  extended  any  farther 
than  ii  absolntely  neceuaty.  It  was  qnite  poamble 
for  tiie  holder,  on  flndiog  out  the  addreaa,  to  lure 
immediately  written  a  letter,  and  posted  it  to  the 
-dnver ;  tbie  notice  would  then  have  been  delireied 
cn  the  day  after  diflhonoor.  In  soch  a  case  the 
ttdinaiy  rule  applies,  and  it  being  possible  to  give 
notice  within  the  proper  time,  the  sappoaed  gnmnd 
flf  excuse  la  inapplicable.   He  also  dted 

WmUmu  T.  BmCth,  8  B.  &  Aid.  siw. 

Kbllt,  C.  R— The  genmd  rule  aa  to  notice  of 
dMionoor  ia  quite  cImv,  but  ignorance  of  the  address 
of  the  drawer  or  person  to  be  made  liable  takes  the 
'Caae  out  of  that  nile,  and  the  qnestioo  is,  whether 
«  reaaonable  time  is  not  to  l>e  allowed  for  giving 
notice  after  the  address  is  found  out.  It  seems  to 
me  that  unless  a  man  is  bound  omiatu  omnibvs  aliis 
n^SfotitM,  to  use  the  words  of  Lord  Elienborougli,  to 
devote  himself  altogether  to  giving  notice  of  dis- 
lumoar,  and  to  rush  off  and  write  a  tetter  tlie  in- 
stant he  haa  ascertained  the  address  of  the  drawer, 
this  notice  waa  i^vcn  in  tiaie. 

MasTur,  B.— I  tiiink  the  verdict  vas  right,  and  I 
abonld  be  inclined  to  held  that  a  man  is  entitled  to 
a  day  for  the  purpose  of  giving  notice  from  the 
time  when  he  is  in  a  condition  to  give  it.   Here  the 

eiintiff  was  not  in  a  condition  to  give  notice  until 
tween  5  and  6  o'clock  on  Satarday,  and  he  posted 
a  letter  tiu  same  evening.  That  seenu  to  me  a 
nflicieiit  notice  of  dishonour. 

CsisniKLL  and  Fioon,  BE.,  eoneoRed. 

BaU  re/luedL 

Attoney  tor  defendant,  BarrU,  Homgate-street. 


Jfbndbj^  Joa.  17. 

Wallu  v.  The  Socth-Wbstmik  Rultvat 
Coup  AWT. 

An&aqf  epayMW— Gonii  carried—lMH  <m—ToB§— 
8  ^9  Viet.  &  20^  f.  97. 

J%t  RaUwap  Oermm  CbnsofidbfiM  (8^9  Vict. 
e.  20),  *.'97,  prouida  tAat  if  tan/  penon  fail  to  pav 
the  tolU  due  in  rtspKt  of  any  txarriage  or  goodt  it  slum 
ds  lawful  fir  the  company  to  doain  and  aeU  tuck  car- 
riage,  oraU  or  any  part  oj  m<A  good$,  or  if  the  tame 
ehaU  mt  hope  bem  rtmoved  from  the  premieea  of  the 
compwi^  to  detain  epid  seU  any  other  ctariages  or 
goods  within  wcA  prtmita  bdongintf  to  the  party  liable 
to  pay  sucA  tolU,  and  out  oj  the  mona/t  anting  from 
tviai  ratet  to  retain  the  taid  toUt  payaNe  at  aforeaaid, 
and  all  charga  and  txpmtee  of  nuh  detatlim  and 
aak: 

Sdd,  that  this  tectum  did  not  rejer  to  charges  mads  bf  a 
raUmay  company  as  carriers  of  goods,  fiat  adg  to  mU 

levied  for  the  use  oJ  their  line. 

The  deelaaation  stated  tiiat  the  plaintiff  delivered 
to  defeadanta,  as  bdng  cacrien  of  goods  by  rail- 
ing wmL  staan  packet,  to  wit,  bom  London  to 
JWH|f^  oietyn  goeda  ci  tbe  plalatiff  to  be  by  them 
caniad,  to  wit,  tarn  Loodon  to  Jenay  aforauid, 
aad  tihme  dcl^mdliw  the  plaintiff  witboB  a  nwoiH 


able  time  in  that  behalf,  for  reward  to  the  defen- 
dants, and  tbe  defaodanta  aa  soch  earrieia  leceiv^ 
and  had  the  said  goods  for  the  purpose  and  on  the 
tcffms  af oiesatd,  and  a  reasonable  time  for  oanying 
and  delivering  the  same  elapaed.  Tet  the  defen- 
dants did  not  within  a  raason^da  time^  or  at  any 
time  af  terwazdo,  deliver  the  sud  goods  for  the  ^ain- 
tifif,  whereby,  &c. 

Second  eoimtallflgingaconversion  of  theplaintiff's 
90ods. 

Pifth  plea:  Tliat  the  goods  in  Uie  flnrt  count 
mentioned  were  the  seme  as  the  goods  in  the  last 
count  mentioned,  and  the  same  were,  after  tiia 
pasting  of  a  certain  Act  of  Parliament  entitied  the 
Bailway  Clauses  Consolidation  Act  1845,  carried 
and  conveyed  by  the  d^endanta  for  the  plaintiff 
from  London  to  Jersey  witiiin  a  reaaonalde  time  ia 
that  betia^  and  barace  and  at  the  time  of  their 
arrival  at  Jersey  afcvesaid,  the  phuntiff  had  failed 
on  demand  to  pay  certain  tolls  due  from  him  to  the 
defendants  in  respect  of  the  carriage  by  tluun  of 
certain  other  goods  of  the  plaint!^  before  then,  and 
after  the  pasrina  of  tlie  said  Act,  carried  and  ooof 
veycd  by  the  denndanfii  for  the  piaiatiff,  and  whidi 
said  other  goods  had  bafbre  then  oeen  removed  front 
the  premises  of  the  defendants,  and  which  said  tolls 
were  then  and  still  are  doe^  and  owing  from  tha 
plaintiff  to  the  defendants ;  and  tbe  said  goods  in 
tbe  declaration  mentioned  were  within  a  reaaonable 
time  after  their  arrival  at  Jersey  as  afoveemd  ten- 
dered by  the  dafsadaats  to  the  pUatiff  on  payment 
by  him  to  than  of  th^  raasonaUe  dia^ges  for  tka 
OMiveyanas  of  the  same,  and  also  of  the  s^  toUa 
so  tfani  dna  to  them  in  respect  of  the  said  oibae 
goods  aa  aforesaid,  but  the  plaintiff  refused,  and 
still  does  refuse,  to  pay  to  the  defendants  their  said' 
charges  and  the  aaid  toUs^  whmfore  the  d^wadants 
detained,  and  sCiU  do  detain  the  wld  goods  in  tlm 
said  declaration  meotumed  for  a  lien  and  security 
for  the  said  changes  and  toUt,  and  which  aud  deten- 
tion is  the  oon-delivecy  complidoed  of  in  the  said 
flrst  count  and  the  conversion  alleged  in  tite  last 
count  of  the  declaration. 

Demurrer  and  joinder. 

Bv  tbe  8  A  9  Vict.  c.  20  (tba  Bailwv  Claases  Con- 
solidation Act),  s.  97,  it  is  enacted  aa  follows : 

If  on  ftenuuid  aar  person  fail  to  mv  Uie  tolls  doe  In 
respect  ot  uij  csxmgv  or  gpoHm,  it  AaSl  be  lawful  tot  lbs 
oompeny  to  detala  wid  seU  anoli  nrrisges  or  mi;  pert  <MF 
such  goods,  or  if  tliie  seme  shall  have  wen  remOTM  tcon 
the  preniiHe  ot  Oxe  oompeiv  to  detttiB  and  sell  sny  other 
carruwee  or  goods  within  snch  premlaes  beI<niKing  to  the 
pert;  ilablB  to  pej  noh  tolls,  snd  all  ohwgea  and  ezpensea 
(rf  sooh  detention  and  nle,  rendering,  if  may,  the  overplns 
of  any  of  the  numeTS  arlsinK  by  sncta  Mle,  and  aaGii  of  the 
oarriagea  and  goods,  if  any,  tliat  remain  unsold  to  the  partj 
enUtled  thaiMo. 


The  3rd  section  of  the  same  Act  (the  int 
tation  clause)  provides  that — 

The  w<nd  icdl  shall  include  anj  rate  or  otliM-  ohafge  or 
pumeot  parable  under  the  speeul  Aot  for  aaj  pMsenger, 
animal,  carriage,  goodi,  merctianfflsi^  article^  matten  or 
things,  oonverea  on  the  railwaj. 

Thmpp  in'support  of  the  demurrer.— The  English 
stabito  is  of  DO  force  in  Jersey,  and  cannot  be 
pleaded  to  a  failure  to  deliver  or  converuon  thaae. 
[MAxntf,  B.— Does  the  toll  referred  to  in  the  seo- 
tiun  relied  on  mean  a  charge  made  by  the  compaDy 
as  common  carriers?  It  was  often  made  a  subject 
of  complaint  that  the  railway  companies  had  alto- 
getheralterad  the  mode  of  carrying  00  their  bnai- 
ness  originally  contemplated  by  tho  Le^slatwra^ 
namely,  that  they  should  ctiarge  a  toll  tot  the  use 
q£  ihax  line,  and  had  become  thems^ves  eonMnea 
carriers.  The  tolls  referred  to  meant  a  tbat^  for 
the  mere  nse  of  the  line.] 

Wood  in  topport  of  tiw  plea. — The  meaning 
given  to  tbe  word  **  toll "  tiia.  intaipcetetioa 
clause  ie  vUe  enou^  fffgfP91Sib^«&flM^Ob» 


CRrrisKe  of  goodi  in  the  ordinarr  vay.  ^le  goodi 
were  deliTered  iw  carriage  in  England,  and  part 
of  the  tranait  vaa  to  be  pwfwmed  in  England.  The 
moment  the  goodi  are  dellinered,  the  right  giroi  hy 
the  statute  accrue*,  and  it  can  make  no  dUference 
that,  in  addition  to  the  carriage  in  England  they 
are  taken  to  a  place  beyond  theUmita  of  the  coantay. 
Eren  if  the  atgnment  on  the  other  aide  be  correct, 
nnd  the  statute  haa  no  force  at  a  poeitive  enactment 
in  Jtmejt  ^  goods  baring  been  delireied,  and  the 
contract  made,  in  England,  it  most  be  taken  that 
tiie  parties  meant  to  do  business  on  the  ordinaiy 
terms  on  which  the  company  do  business  in  this 
country,  and  so  if  the  plea  is  not  good  by  force  of 
the  statute,  qua  statute,  still  it  is  good  1^  way  ot 
contaract  as  setting  forth  the  terms  to  which  the 
parties  consented.   He  cited 

On^ton  r.  The  Bristol  and  Exetar  Raiiway  Com- 
pany, 30  L.  J.  273,  Q.  B. 

ExLLT,  CB^The  defendants  claim  a  Mm  on 
certain  goods  cmiTityedto  Jersqr,iiotmerd7lorthe 
j^tiM  of  the  eouTflyance  of  these  goods,  but  for  tiw 
price  of  the  conTeyance  of  other  goods  conveyed  on 
previous  occasions.  This  claim  is  based  on  the 
8  &  9  Vict.  c.  20,  s,  97.  Now  it  seems  to  me  quite 
clear  that  that  section  apidies  not  to  the  price  of  the 
carriage  of  goods  from  one  part  (rf  the  kingdom  to 
■notbcff,  still  less  to  the  carriage  of  goods  pertly 
within  and  partly  without  the  kingdom,  but  tmty  to 
the  case  of  goods  coQTeyed  by  the  carriages  of  the 
owner  on  the  railway,  where  all  that  is  given  is  the 
use  of  the  railway.  It  is  perfectly  clear,  if  we  look 
to  the  96th  and  96th  sections,  wUch  Imme^tdy 
inoede  the  secticm  in  question. 

ICabtih,  B.— I  am  of  the  same  opinion.  It  is 
clear  that  the  tolls  mentioned  in  the  97th  section  do 
not  mean  chatges  made  by  the  railway  as  carriers, 
but  charges  made  hy  them  for  the  use  of  tiieir  line, 
the  owners  taking  the  risk  and  providing  the 
carriage,  as  people  do,  I  believ^  with  respect  to 
coal  and  many  other  articles. 

CBAimu^  and  Fioorr,  BB^  ccmcnrred. 

Jmfymait/or  pkantiff. 
Attorn^  Flowara ;  Chnn&w, 


Jea.lt  mtf  18. 

MjicMahub  v.  Babk. 

JProMuto'y  noi^SMbtequtnt  agrtemM  for  pmment  of 
amomt  bg  imtabiimtt—Aiiaiit  of  ooMMKrafun— • 
Nitdam  pactvm. 

To  an  action  against  the  maker  by  tie  pajfte  of  a  pro- 
mmory  note,  payabb  upon  demand^  tntk  iatertsl  at  ikt 
rtae  of  6  twr  cenL/rom  a  earteiii  date^  tAs  dtfwdant 
$tivpa  mmtegiunt  agrtwtnt^  mack  isbMea  kimielf 
and  the  payee  for  ike  pigment  of  the  amount  by 
quarterly  inatammte,  wtth  interett  at  the  rate  of  6 
per  cent,  upcvi  the  amount  from  time  to  time  remaining 
due  upon  Me  note : 

Betd  that  thit  agreement  teas  no  bar  to  the  aetioni  there 
being  no  eoiutderatiaa  fa-  it. 

Declaration  by  the  plaintiff,  as  administmtrii, 
upon  a  promissory  note,  by  which  the  defendant 
promised  to  pay  to  John  MacManos,  the  intestate^ 
or  his  order  on  demand,  the  snm  of  620L,  witii  in- 
terest at  the  rate  of  per  cent,  annum  from 
Mdi  July  1867. 

Plea  (infer  alia)  of  a  redsalon  of  the  contract  oon- 
tained  in  the  note  white  the  said  JoJin  HacHanos 
was  the  holder  thereof,  and  the  substitution  of  an 
agreement  to  w  the  amonnt  thei«o<  by  qnarteriy 
inttalments  <tf  86/.  with  interest  on  l6o  Mwuts 


lemalning  due  at  tbe  smte  of  fil  per  cent  pa 
wihum. 

The  case  was  tried  before  mUes,  at  tiie  Isst 
Liverpool  assizes,  when  the  following  agre«raeot 

was  put  in : 

iUrreoment  betwmn  ICr.  JTohn  Madfamii  md  lb.  Joka 
Bark,  both  ot  Book-kne,  UTerpooL  Tha  Hid  Jobs  BtA 
owing  the  nid  John  KjwKuius  the  mm  ot  52H.,  tor  wtaA 
the  laid  John  MacManns  has  alraad;  a  promiMotr  note,  it 
haa  been  mntnaUy  weed  thia  d»  that  the  prinoipal  wfl 
be  repaid  at  2SL  aMh  qoarter,  with  intereat  after  the  nte 
of  51,  per  oeat,  par  aanan,  ue  Sist  qvarter  dne  th«  8ttb 
Jnlj  1368.  JoKX  HAdbBca, 

The  learned  judge  directed  a  verdict  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  or  verdict  for  the  defendant. 

AtftinaV,  Q.  C.  (with  him  R.  G.  WiSiams)  mored 
accordingly.— The  agreement  was  a  bar  to  the  action 
upon  tbe  note.  There  is  sufficient  considaMion  to 
support  it,  inasmuch  as  it  nried  tbe  mode  of  pay- 
ment, and  this,  amounting  to  a  oondderatioD  inlaw, 
the  court  cannot  inqoire  into  the  adequacy  <^  It 
It  is  quite  clear,  however,  that  tiieie  Is  a  substaa- 
tial  cousidovtion,  because  by  thia  agreement  tbe 
defendant  deprived  himself  of  his  right  to  come  at 
any  moment  and  tender  tbe  whide  amount  remaining 
due  on  the  not^  witii  interest^  and  so  discharge  him- 
self. The  payee  had  thereto  tbe  advantage  of  a 
profitable  investment  of  his  money.   He  cited 

Foiter  V.  Dawher,  6  Ex.  839 ; 

Bowerbani  v.  Monteiro,  4  Taont.  8M ; 

Cook  V.  Litior,  18  C.  B..  N.  8.,  543. 

6Vr.  otftr.  nlL 

Jan.  18. — SaiXY,  C.  B.  delivered  the  jntonsot 
of  the  court  (himse^,  Martin,  Channell,  and  rigott, 
BB.)— In  this  case  the  question  ia  whether  the 
agreemoit  entered  into  is  a  bar  to  an  action  on  the 
note.  We  ate  of  o^nion  tiiat  it  is  doI^  ob  the 
ground  that  there  was  no  consideration  for  iL  It 
was  suggested  by  the  counsel  who  moved  the  nie 
that  there  was  a  sufficient  cmsjdwation  to  support 
the  agreement  in  two  ways.  First  that  tiiere  was  an 
alteration  in  the  mode  of  payment  of  the  intnest, 
and  that  a  payment  of  a  quarterly  instalment  was 
secured.  But  this  did  not  amount  to  m  oonridan* 
tlon,  for  the  whole  note  was  payaUe  with  inteiest 
on  demand,  and  tbe  whole  amount  might  at  any 
mwnent  have  been  demanded  with  the  interest. 
Secondly,  it  was  siud  that  tbe  agreonent  provided 
tbe  pl^ntiff  with  a  safe  investment  for  his  money 
during  the  time  which  it  gave  for  paymeat  Tfast 
depends  entirely  on  the  qnettira  wlieUier  tbe  agmj 
ment  deprived  tiie  d^nidaot  of  tbe  rig^t  to  come 
at  any  time  and  tender  the  whole  amount  rentairiiig 
due  upon  tiie  note.  We  see  nothing  in  tha  agm^ 
ment  to  deprive  the  defendant  of  tUa  right,  or,  on 
the  other  hand,  to  deprive  the  plaintiff  of  tberi^ 
to  sue  at  any  time  fw  tliewtM^  amount  of  the  note. 
There,  will,  therefore^  be  no  rote. 

Attorneys  for  defendant,  CunUffe  and  BeameKt^ 
for  WootBiouie  and  Pemberton^  UvopooL 


Jan.  11  am/ 12. 

HanoH  uxo  avothub  v.  Thb  Loksoit  ahd  Nobxb 
Wbstbbh  Bailwat  Compakt. 

Baolway  company — Carriers — Ddiaery  of  goodi  toper- 
sons  not  entitkd  to  them, — Comveisiom  iVsyfigeacs 

Zavduntary  iaike. 

The  cmuignort  of  certaingooiU  hf  rat&aqp  mid  the  rml- 
way  roa^pany  for  miaddivery  and  eonvermn  ef  lis 
goods  Vie  fi^oKing  ctraunlancm.   Am  orir 

Jot  the  goods  teas  sent  to  the  ton  when  the 
phintiffk  carried  on  dimr  buimee,  prnfort^  1* 


MaoHunMcv.  Babk. 
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they  had  not.  UpoD  ttut  the  Terdlct  wu  entered 
for  th«  dafeaduti,  leAre  being  reMrred  to  the 
plsintiffa  to  more  to  enter  it  for  tfa«midTM  for 
the  danu^^  conditioaalty  Maeesed,  if  under  tbe  cir- 
cwutsncei  the  {daiDtiflfl  were  in  law  entitled  to  the 
Terdict 

AnUe  mn  had  ben  aooovdiagly  obtained,  and  alee 
on  the  fKNind  that  the  wdlet  wae  agidnat  erfdenoe. 

Giffard,  0.(7.  and  Mclnigrt  shoved  cause.  The 
defendants'  liabilitj  as  carriers  had  clearly  ceased, 
for  they  had  performed  their  contract  as  carriers  by 
teoderlng  delivery  at  the  address  to  which  the  goods 
vere  consigned.  They  were  oUiged  then  to  take 
the  goods  rack  again  to  thur  station,  for  Uiey  oonld 
not  leaTe  them  «i  the  pavement.  They  thus  became 
what  maybe  called  inTOlnntary  bailees  of  the  goods. 
They  were  not  eren  warehousemen,  for  they  held 
th^  aader  no  contract  \  the  only  contract  that 
existed  between  them  and  the  plaintiffs  was  at  an  end. 
Under  these  circumstances  they  were  not  bound 
absolutely  to  delivor  to  the  true  owner  onlr ;  tb^jr 
were  only  bound  to  use  reasonaUe  diligence  In  order 
not  to  do  so  to  the  wrong  person.  The  pl^ntifff 
have  to  show  that  ffbat  they  did  amounted  to  a 
conversion  of  the  goods.  The  jury  have  found  that 
they  used  reasonable  diligence,  and  that  Hading  it 
amply  warranted  by  tlie  evidence.  They  referred  to 
Birketi  v.  WiOan,  2  B.  ft  Aid.  857 ; 
Wyld  V.  PickforA,  8  M.  &  W.  459  i 
8te£lvemm  v.  Hart,  4  Kng.  476. 

PrmtiiMt  C.  and  Jfiirnijr.— The  TesponmnUty 
continnes  to  be  that  of  a  oaixier  until  lespoosibiU^ 
at  a  nanhouieman  begins.  These  goods  never 
were  delivered  to  the  consignees  under  the  contract 
with  the  defendants  as  carriers.  It  will  be  urged 
that,  delivery  being  impossiU^  their  lesponslbility 
as  carrien  ceased  v'wn  an  attempt  to  deliver  wu 
made ;  it  is  contended  that  that  is  not  so.  Tb^ 
responsibility  as  eaniers  for  non-delivery  to  the 
consignees  may  have  ceased,  but  their  responsibility 
for  delivery  to  a  person  who  was  natlier  the  con-  . 
signee  nor  tbe  consignor  remaioed.  The  liability 
remained  thatjof  carri^  if  that  of  a  warehouseman 
had  not  commenced :  (.Story  on  Bailments,  7th  edit. 
S8.  446,  528,  643.)  Tbe  original  liablUty  continnea 
until  Uie  assumption  of  another  relation  between 
the  parties.  Bat  further,  if  they  had  become  ware- 
housMnen  of  these  goods  they  were  equally  bound 
not  to  deliver  to  the  wrong  persons.  They  are  not, 
as  has  been  suggested,  involnntary  bailees.  They 
recrtved  the  goods  under  *  certain  eoatracl^  and  by 
that  contract  a  relatioa  la  established  between  the 
parties  irtiich  must  continne  nnljl,  by  th^  conduct, 
some  other  is  established.  Whether  as  carriers  or 
war^ousemen,  it  was  a  duty  imposed  upon  the  de* 
f endants  to  deliver  only  to  the  conugoees,  according 
to  tlie  terms  of  the  contract,  or,  if  that  woe  im- 
poBsiU^  than  to  the  consignors : 
Sttphenaim  v.  Hart,  4  Biog.  476 ; 
D^f  V.  Bvdd.  3  B.  *  B.  177. 
If  the  defendants*  contention  be  correct,  still  upon 
the  facts  tiie  verdict  was  unsatisfactory.  Nurse  waa 
a  perfect  stranger  to  the  defendants,  and  they  ought 
to  have  communicated  with  tbe  plaintiffs  before 
giving^up  thegoods to  him.  dted 


betn  ta  tAs  kabit  of  thing  Amimu.  7^  ordltr 
wo*  tigaed  a»d  seat  ojm  N.^  who  had  bten  in 
MMCampai^B  Mniet,  ma  had  ceattd  to  bon,  and 
■Ml  asMf  miAmU  aiqr  tatthoritg.  Tht  phinUffa,  im 
toa^Manes  vitA  tAs  ortUr,  co»ugned  us  goodi  m 
emmm  i^t  Ms  defendant^  raihoay  to  tho  empa»ff. 
JTKt  goodt  wart  dull/  caniad  by  tht  rmhoam,  md  on 
arrived  wen  tent  to  tho  addrtn  given  as  that  of  the 
compamf,  the  eoNM^ases.  The  maee  woe  fimnato  be 
ekut  iqtt  aad  the  woman  in  M(v«e  «/  Mt  oremitee 
T^moed  fo  netiM  the  goode.  Ta^t  mrs  vunmon 
taken  back  to  Ute  dof^ndanti  station,  and  m  atance 
mete  miU  to  the  eonn^asu*  addreu  ttatiim  that  the 
qoodt  remained  at  thw  ritk,  and  would  be  ddivered 
to  the  penon  producing  the  advice  note.  N.  having 
eamehow  ebtauwd poeettiiait  of  the  advice  note,  pro' 
AKtd  it  etAteqMmtih  at  the  etation,  together  with  a 
dtSvm/  order  ${gned  6«  kinudf  for  the  companif,  and 
obtained  deUverg  of  the  gooae,  which  he  made  awag 
with.  TlKjtuhe  upon  these  facts,  directed  the  jwrv, 
that  if  the  d^fimmte  had  not  6een  gmtty  of  negii- 
gtotea  im  to  daivering  the  goods,  but  had  used  reason- 
able  caret  Oteir  verdut  ehoikt  be  for  the  Afendaittsi 
Beld,  ar^AKEreeUoiL 

Declaration  contained  two  counts ;  the  first 
alleged  a  delivery  of  certain  bales  of  cotton  by  the 
plaintiffs  to  the  def endants  as  carriers,  and  a  failure 
to  deliver  them  aooordiug  to  the  contract,  the  second 
waa  for  conversion  of  the  same  goods.  Pleas  tra- 
▼eraiog  tbe  allegations  of  tbe  flnt  count,  and  to  the 
seooDd  not  giulty  and  not  possessed.  Issues 
tbenon.  The  trial  took  place  befwe  K^y,  C3.  at 
the  aittin^  in  London  af  Michaelmaa  Term,  when 
the  facts  appeared  to  be  as  follows. 

The  {daiotiffs  were  Manchester  warehousemen. 
They  had  on  various  occasions  liad  dealings  with  a 
company  called  the  Southwark  Indiambber  Com- 
panj.  A  man  named  Nurse,  who  had  been  in  the 
onptoyment  of  this  company  as  a  traveler,  bnt 
whoae  engagement  had  been  terminated,  wrote  to 
the  idaintiff  s  at  Manchester  an  order  purporting  to 
be  on  behalf  of  tiie  company  for  two  bales  of  cotton 
dock.  It  was  admitted  that  Nurse  was  not  autlu>- 
rieed  to  give  this  order,  and,  in  fact,  when  It  was 
given  the  company  liad  ceased  to  carry  on  business. 

In  compliance  with  the  ord^  the  plaintiffs  sent 
by  the  defendants'  railway  tbe  two  bsles  in  quea* 
UM,  addressed  to  the  Southwark  Indiambber  Com- 
pany, 87,  Grange-road,  Bermondsey.  The  goods 
were  du^  carried  from  Manchester  toLondmi,  and 
on  arriving  at  London  were  sent  by  the  defendants 
to  the  above  address.  It  was  then  fonnd  that  there 
wae  a  board  pot  up  on  tiie  pnmiaee  announcing 
that  tbo  lease  was  for  sale,  and  the  only  person 
there  was  a  woman,  who  stated  that  she  was  not 
aatborised  to  take  any  goods  in,  and  reused  to  do 
so.  ^e  company  bad,  in  fact^  Uwn  ceased  to  carry 
on  bnuness.  The  bales  were  then  taken  back  to 
the  ddendants'  station.  The  defendants,  therenpon 
following  their  nanal  |nractice  in  such  caae^  soit  an 
■dvice  note  directed  to  the  Southwark  Inuambber 
C(nnpany,  the  consignees,  at  the  address  to  which 
the  goods  had  been  consigned,  stating  that  the 
goods  had  been  consigned  to  them,  and  remained  at 
tbe  defendants'  station  at  their  risk  and  expense, 
and  wonld  be  delivered  up  to  thsm  on  prodnctitm 
nt  the  note.  iTone  Iv  some  means  or  another  got 
bold  of  this  notci  and  on  his  prodndog  it  at  the 
dtfeodanta'  station,  together  with  a  delivery  ordor 
B^ned  by  himself  for  tbe  company,  the  bales  wem 
delivered  up  to  him.  The  result  was  that  they  were 
never  heard  of  afterwards,  and  the  plaintiffs,  on 
Implying  for  payment  to  the  Indiambber  Company, 
vere  tMd  that  they  had  never  received  them. 

TbB  hamed  judge  left  to  tlie  jury  the  question 
whether  the  defendants  had  been  guilty  of  negligence 
bi  w  deliTeriBg  the  goods  to  Nora^  and  th^rfonnd 


iving  im  thegoods  to  him.  Thnrdtea 

Ormteh  v.  Oreat  mttem  Aaitwoy  Osmyony,  28 
L.  J.  418,  Ex. 

Kkllt,  C.  B.— I  am  of  o^tdon  that  this  mio 
mutt  be  dischai^  The  qnestion  is,  whether  the 
ddivery  of  the  goods  to  Norse,  necessarily  as  a 
matter  of  law,  amounted  to  an  actionable  wr<mg,  or 
whether  it  became  a  question  ol  fact  if  the  defen- 
dants, in  making  swdi  delivery,  had  acted  with 
reasooaUe  care.  The  dronmstancea  of  the  case 
were  no  doabt  somewhat  pecoUar.  ^Xhe  pl^iff 
was.  a  manvCwtuer  a»  lii^M^^!^C9o@^W 
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Re.] 


Baa.  r.  Hapqoob  jur»  Wtatt. 


tCCAB.1. 


tfcMO  good!  by  the  dafeadaatt'  railny  tothelndian 
lUbbw  CoBiHuiy  at »  particnlar  addnaa  in  London. 
Ob  their  airtTal*  the  defeodanta,  in  aeoardinoB  vlth 
thdr  contract,  sent  the  goods  to  the  addrm  given. 

person  in  charge  of  the  house  lefoaed  to  tsks 
4heai  in.  The  question  is,  what  was  the  duty  tfam 
aaqpioaed  on  the  defendants.  They  could  not  de- 
yeait  (hem  nm  die  pafemeat  koA  leave  tham  there ; 
tiM|y  wete  not  p«mitted  to  put  them  in  the  bonae ; 
ttey  were  therefore  under  the  abacAute  neoearity 
^  taking  them  back  to  the  station ;  on  their 
airiral  there  the  qaeation  arises  what  farther 
doty  was  imposed  on  defendants.  la  point  of 
f&ct  the  goods  were  some  few  days  afterwards 
dellTcred  to  Nurse,  acd  the  question  ii  whether 
4hat  deliTeiy  waa  necessarily  tortious  or  whether  it 
mu  a  qaesuon  for  the  jury,  if  the  defendants  had 
«inplo}4d  dae  care  in  making  snch  deliTery.  It 
■appears  that  the  practice  of  the  company  in  such 
coses  is  to  put  the  goods  in  some  safe  and  con- 
venient part  of  their  premises,  and  to  give  notice 
by  letter,  containing  an  adrice  note^  that  the  goods 
ranain  m  their  hands  at  the  risk  and  expenae  of 
-the  ccMisignees,  and  will  only  be  dellrered  to  the 
(wraons  producing  the  advice  note.  This  advice 
note  is  sent  by  post,  addressed  to  the  consignees,  the 
India  Babber  Company,  and  within  a  day  or  two,  is 
4>rought  to  their  premises,  and  produced  by  Nurse, 
-who  hod  been  engaged  in  the  service  of  the  Indian 
Babber  Company,  but  had  been  discharged.  On  its 
licing  soiHrodaced,  and  on  demand  of  the  goods,  they  are 
delivered  to  him.  It  is  contended  for  the  plaintiffs 
th^  in  thus  delivering  the  goods  the  defendants  wwe 
.gKilty  of  what  amounted  in  law  to  a  conversion. 
No  auOiority  has  been  cited  for  that  proposition. 
.Mi  it  true  that  misdelivery  by  a  carrier  generally  has 
tiie  effect  contended  for,  but  here  the  diaracter  of 
-4Mrrler  had  ceased.  Tfaed^endantshadperAmnedall 
tfcetr  duties  as  carriers  when  they  had  offered  the 
-delivery  of  the  goods.  Their  position  then  may 
4WMt  properly  be  described  as  that  of  involuntary 
rbi^eea.  The  question  is  whether,  under  tiiese 
^tireumstancee,  they  were  abs<dotely  bound  to 
driiver  to  the  right  owners.  The  only  authorities 
are  the  cases  of  St^theiam  v.  Bm-I,  and  Duff  r. 
B¥dd.  Tbex  (to  not  rapport  the  propoaithm  oon- 
tended  for.  In  ndther  case  was  it  held  that  the 
anisdelivety  amounted  to  a  conversion,  bat  it  was 
held  by  the  court,  and  treated  at  the  bar  as  a 
qoestaon  for  the  jary  whether,  under  the  circum- 
•tonces,  the  defendants  had  conducted  themselves 
vkh  doe  and  reasonable  care.  That  question  was 
hen  left  to  the  jury.  I  think  that  the  result  is 
•coeaiatent  with  the  justice  of  the  case :  it  was  the 
Met  of  the  plaintiffs  that  created  the  difficult. 
They  orlgioiUly  gare  credit  to  Nurse,  and  so  gave 
•4he  directions  which  led  to  the  goods  being  retuTBed 
«pMi  the  defendant's  bands.  The  defendants  after 
"that  pursued  their  usual  course.  They  sent  the 
^vice  note  addressed  to  the  address  given  them  aa 
that  of  the  conaigQees,  and  on  productton  they 
■delivered  the  goods.  The  cases  on  the  subject,  and 
the  doctrines  laid  down  by  Story,  all  agree  that  a 
delivery  under  such  circumstances,  does  not  necea- 
•arily,  as  a  matter  of  law,  amoant  to  a  conversion, 
liut  it  is  a  question  of  fact  for  the  jury  whether  the 
■defendonta  acted  wiA  ntaaonaUe  care. 

UjLBTiit,  B.— I  am  of  the  same  oinnion.  I  think 
*he  right  question  was  here  left  to  the  jury.  The 
«ircnmstaaoes  were  these :  A  fraudulent  person 
■ordered  goods  in  the  name  of  a  company  who  had 
^ven  him  no  authority  to  do  so.  The  plahitiffs 
«t  Manchester  believed  it  to  be  a  gcoolDa  onler. 
If  it  had  been  a  genuine  Older  no  eontmct  would 
linve  arisen  between  the  carriers  and  the  plaiit> 
tills :  but  between  the  carrim  and  the  oonsigDees. 
Baft  tmn,  aa  there  waa  no  real  oooaigiiMt  the  poh 


party  remained  in  the  plaintiih,  and  the  dull  Disala 
were  bound  to  obey  their  ofdara.  Ibn  dU  doak 
The  goods  were  broiijiiM  toLoodoD,  and  iMCtothe 
address  given.  IHied^cndants,  thenlbn^  haddril- 
vmd  tha  goods,  or  at  least  offered  dettwy,  irtkh 
wAs  all  that  they  could  do.  Then  was  no  one  to 
reeeive  it,  and  consequently  tiiey  wm  obUged  to 
take  them  back.  Their  position,  therefore,  a»j 
best  be  desoibed  aa  that  of  iawtikaatMj  Mien. 
Hwt  wiahed  to  deUver,  hot  the  neccaat^  of  » 
taimng  the  goods  waa  forced  upon  then  as  a 
conaeqnence  of  the  |4aintiffs*  directions.  The 
plaintiffs  were  not  to  blame^  bat  still  the  lesdt 
oecnned  throngh  tiieir  act.  The  carrier  who  eoa- 
t facts  to  carry  goods  undertakee  a  mo«t  owroai 
duiT,  because  he  ia  held  to  be  an  insan  cf 
Bidi  goods,  but  when  be  has  done  dl  he 
undertook  to  do  with  relation  to  sach  eani^ 
his  responsibility  as  a  carrier  is  at  aa  aid. 
Here  the  defendanta  had  done  all  th^  undertook  u 
carriers,  but  they  remained  in  the  possesnon  of  the 
goods  which  was  thus  forced  upon  them,  and  th^ 
were  bound  to  use  reasonaUe  care  not  to  dellicr 
them  to  the  wrong  person.  Th^  send  an  advio^- 
note  to  the  very  address  given  by  the  plaiatiETi  as 
that  of  the  eonsigneea.  The  goods  are  demanded 
by  a  person  producing  this  very  letter.  I  tlnak 
that  my  Lord's  directioo  waa  perfecUy  good,  sad 
the  finding  <rf  tiie  jory  waa  in  aoooidance  with  tht 
faotiL 

CoAifirELL,  B.— The  arguments  for  the  piaintif 
with  reqiect  to  misdirection  mast  go  tlie  length  of 
saying  that  the  delivery  to  Nutse  amounted  to  a 
conversion.  The  authorities  fail  to  satisfy  me  Hiat 
any  such  duty  waa  thrown  upoo  d^Dduta  as  to 
mSka  such  delivery  a.oonverrioo.  Tha  cases  In 
which  the  carriers  had  aaaumed  the  positioB  of 
warehoaaemen  are  not  in  point.  Here  the  poaet> 
sion  of  the  goods  waa  thrown  involuotarily  on  tfas 
defendants,  and  the  trde  question  seems  to  me  to  he 
whether  tluj  acted  with  reasmaUe  care. 

Attwneys:  Mnraj/  and  SutehinSf  BladeiMtBp. 


GROWN  CASES  ZLBSEBVSD. 
BtvcMaA  hr  Jon  TMsnsoM,  as«,  DsnrlsfsTTse 

Saturday,  JtOL  93. 

(Before  Cockbduk,  CJ^  Btlbs  and  EuxhM)  JJ« 
FraoxT  and  Clbabbt,  BB.) 

Reg.  t).  Hapoood  and  Wtatt. 

Re^ — AtUmpi  to  conmit— Aiding  and  abtUm^. 

H.  mt8  mdicied  for  rape  and  W.  Jbr  atJEg  a"' 
t^tijig,  both  wtre  acquitttd  tff  Je&K,  M  o.  S0 
jamdmiliv  of  attempting  to  commit  m  rcpt,  oaf  W- 
of  aic&ng  a.  in  the  atla^t: 

Hpldf  that  W.  teat  prcperL/  cMvicttd. 

Case  reserved  hy  Pigott  B.,  fw  the  <^>i"^^ 
the  Court  for  the  Conaideratian  of  Crowa  CsMi 

The  priaonen  wm  tried  befcre  me  at  te  M 
Winter  AsaiM  atTanaton,  upoo  an  ladtdmat  wudi 
diarged  the  priaoner  HugiMyd  with  raw  m  m 
prisoner  Wyatt  with  aidiog  and  abet&ng  in  thi 
above  rape.  ..  ... 

'Bm  inry  acquitted  both  prisoners  of  the  WMW 
dwiged,  but  found  than  botii  goilty  <i 
demeanor,  Havgood  oi  attemptiog  to  ecmaiit  m 
rape,  and  Aaron  Wyatt  of  aUing  Bapgood  in  m 
attempt  ^^m. 

The  prisoner  Wyatt'a  ooansel  submitted  twov 
finding  junoonted  to  aequittal  ot  WyaW  aituiwWi 
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iasmach  u  the  oaae  wu  not  within  tfae  atat.  11  & 
ldViet.c.  100. 1.  9<a) 

I  oreimled  the  objectitHi  moA  VKueA  Hntenee 
noa  him ;  bot^  at  tlie  icqnest  at  Hbm  dalaiidaiit 
Wyiif  «  coQiuel,  I  MMmd  the  point  fw  Uiii  Coart. 

The  question  !■  vhethBrWyntt  was  pnpariy  oon- 
Tieted  of  mtMieaMaDor. 

If  the  Coart  think  he  ms  not,  then  the  rerdict 
and  judgmeat  ag^oat  him  aie  to  be  Ticated,  and  a 
ntdict  of  not  gm.^  ia  to  be  entered. 

Ko  oomiael  a]qpeai«d  on  elUier  ride, 

CocKBunx,  C.  J.— The  Coart  ia  of  o^idoa  that  the 
coDTiclion  was  right. 


(Btfurc  COCKBDBK,  CJ^  BoviLL,  C.J^  Kbllt, 
C.  B.,  MaETIN,  B.,  WiLLES,  J.,  ClIAItNBLL,  B^ 

Btlas,  Keatiso,  and  BLii:KBnBM,  JJ^  Piooir, 
B-,  Hkllob,  Ld^  Havheh,  aad  Bbeti,  JJ.,  and 

CUUSBT,  B.) 

Bbo.  v.  Mabtka  Falxikohaii  aitd  IfAnr 
TlLKISOHAM. 

Abaadonmait  or  trpogurt  of  ^  2$  Vtcl. 

e.  100, 1.  27. 

l%e  wtoUur  (om  of  Uu  pritown)  told  the  putative 
father  befon  the  birth  of  an  Ukgitimcae  child  that 
ihe  Ktmii  father  it  on  him,  and  he  would  have  to  pen/ 
jTorit.  Bttmd,  "IwiUnotpayforilfbutifyott  tend 
it  tome  I  will  ixq)  it."  About  fist  wttka  after  its 
iirth  tie  pritonert  put  the  lAild  into  a  hamper  care- 
JiUfy  lerapped  ifp,  <md  left  it  at  a  railwm/  station,  and 
paid  the  fare.  The  hamper  was  addnuted,  and  the 
words  "  with  care,  to  ie  delivered  immediate^" 
added.  The  transit  and  delivery  occupied  about  an 
hour.  When  opened  the  child  was  alive.  It  teas 
taken  to  the  workhouse  and  Hved  for  three  weeks 
qflerwards,  when  it  died  from  eamt  WH  attr^teAle 
to  the  amditct  of  the  prisoners : 

BM,  is  a  meyorify  ^  the  judgsM,  that  tiie  woe  a  eaae 
•t  afaadaaiaf  vmi  eaipomre  of  a  ehild  wiufa'n  (Aa 
H  !>  25  lleL  e.  100^ «.  27. 

Case  rcaoTTod  for  ibe  o^oion  of  tbis  Court. 

The  priaonew  were  indicted  at  the  Micha^maa 
Qoarter  SearioDt  of  the  Nwtb  Biding  of  Yorkshire 
for  a  iDisdemeaDOr  under  the  2t  A  25  Vict.  c.  100, 
a.  27. 

jllie  ft^ving  is  a  copy  of  the  indictment : 

Th*  fmon  for  cmr  laitj  theQaeennpon  their  oath  presotit 
tha*  Mwrtha ftlfcfaubMi on ttieWJi  Ang .  18a», im&wfiillr 
aadwiUdlrdid  abwdon  and  espoaa  a  onrtafm  dUM  Aeit 
WVBiidartlM  oC  two Tian,  lAwelir  the  Ua  of  the 
Mid  oild  wa>  enoaagered. 

The  pricooer,  Ifary  FaUdngham,  was  the  mother 
vt  the  child,  which  was  about  five  weeks  (dd  at  the 
time  mentioned  in  the  indictment,  at  which  time 
both  priaoDers  wen  residing  togetbtf  at  Stoekton- 
Ott'Teei. 

It  was  prored  that  the  prisoner  Mary  Falkiogham 
ab0Bt  f  ODT  mouths  preTioua  to  the  birth  of  the  child, 
had  an  interriew  with  the  father  of  the  child,  who 
wu  then  residiog  at  Gnisborongh  in  this  Biding,  at 
whidi  interview  tliey  had  a  conrersation  relatlro  to 
the  maintenance  of  the  child  after  it  Bhould  be  bom. 
.She  told  him  that  she  aboald  father  the  child  on 
him,  and  that  he  would  have  to  pay  for  it,  to  which 
the  man  replied,  "  I  will  sot  pay  for  i^  but  if  you 
send  it  to  me  I  will  keep  it."  Kotliing  waa  said  by 


Ifcat  atatnte  annMw  a  jwy  to  And  a  p«rMa  gnU^of 
aa  atunpt  to  oomH  the  oOvusa,  on  aa  iadiatmaat  for 
Mooj  flr  miadaDHaaor.  U  it  mean  tbsi  tlw  pezaoa 
dianad  did  not  oonndtta  the  oflnca,  but  waa  nUCTmly 
rfaBiMMqtteoeiliattlkaaair^ 


either  of  them  as  to  the  time  at  whidi  t»  the  mote 
by  which  the  diiid  was  to  be  sent. 

On  the  daj  named  in  the  indictment,  both  pci- 
sonen  pat  the  child  into  a  hamper  wrapped  np  in  • 
wecdlen  shawl,  and  packed  with  shaTinga  and  ootto* 
wool,  and  the  priioaer  Mary  Falkiagbam,  with  tiw- 
knowledge  and  oonniraoce  of  the  other  priatmeTr 
took  the  hamper  by  a  paaaenger  Tessel  on  uie  tijee- 
Tees^  from  Stocktott,  where  tliey  resided,  to  Uiddlea- 
brongh  (a  distance  oc  about  four  or  fiT6  miles)^  at 
whiim  Utter  place  she  took  Ae  hamper  to  the  bcmc- 
ing  office  of  the  railway  itatioo,  and  there  left  it^ 
paying  sixpence  for  the  carriage  thereof,  and  tellins- 
the  clerk  to  be  Tery  carefal  of  it,  and  to  send  it  t» 
Guisboroogh  b^  the  next  train,  wbidi  would  leaTft- 
Middlesbrough  in  ten  minutes  from  that  time.  Sho- 
did  not  aay  anything  as  to  the  contents  <tf  th» 
hsmper.  llie  hamper  waa  addressed  '*Bfr.  Canr'a^. 
NOTUioutgate,  Guisboroi^lL  with  care  to  be  dellTeredi 
immediately,"  at  which  address  the  father  of  tii* 
child  was  then  lodging. 

The  hamper  was  carried  by  the  ordinoxy  pas- 
senger train  from  Middlesbrough  to  Guiitwrou^ 
leaving  Uie  former  place  at  7.4S  p.m.,  and  aniTio; 
atGnisboroughat8.15  p.m.  At  8.40  p.m.,  it  was  de- 
ItTOfed  by  a  railway  porter  at  its  address.  On  ito 
being  opened,  it  was  found  to  contain  the  child  aUTe^ 
and  packed  in  manner  before  mentioned,  with  » 
paper  on  which  waa  written,  "  Please  take  care  of 
this  child,  for  Gerarge  Beaumont  is  Uie  father  of  it.'*" 
■  The  child  was  taken  by  the  leliering  office  the 
same  evening  to  the  union  workhouse,  whore  ife. 
lired  for  three  weeks  af  terwaida,  at  the  expiratim 
of  which  period  it  died  from  causes  not  attributable- 
to  the  conduct  of  the  prisoners  or  either  of  them. 
It  was  proved  to  tutve  been  a  delicate  cMId. 

The  prisoner's*  counsel  objected  that,  upon  theaa- 
facts  there  was  no  evidence  to  go  to  the  jury  thai- 
the  life  of  the  child  was  endangered,  and,  secondly,, 
that  there  w«a  no  abandonment  and  no  exposure  of 
the  child  wldiin  the  meaning  of  the  statute. 

The  court  overruled  the  objections,  and  left  the- 
case  to  the  jury,  who  found  both  prisoners  guilty. 

At  the  request  of  the  prisoner's  counsel  tins  case- 
was  granted  by  the  court  for  the  oianion  of  the 
Court  of  Criminal  Appeal  whether  the  prisen^e 
were  rightly  convicted. 

Both  prisoners  were  admitted  to  bail  to  appear  at". 
the  next  Court  of  Quarter  Sessions  for  the  Kortht 
Biding  of  Yorkshire,  to  receive  judgment  if  called 
upon.         Jowi  B.  W.  HiLDTABD,  Chairraaa 

Ko  ooonsd  qipeared  for  the  ^ssners. 

Si^Aenf  waa  instracted  to  argue  on  behalf  of  the 
prosecution,  but  was  not  called  upm. 


The  24  A  25  Vict  c.  100,  s.  27  euaeta  that  who 
ever  shall  unlawfully  abandon  or  MCpose  any  c^iiM^. 
being  under  tbe  age  of  two  years,  whereby  the  Hfe- 
of  such  child  shall  be  endangered,  or  the  health  of 
snch  diild  shall  have  been  or  shall  be  likdy  to  be 
permanently  injured,  shall  be  guilty  of  a  mlsd^ 
meanor,  and  being  convicted  thweof  riudl  he  liable, 
at  tJie  discretioo  of  tiie  court,  to  be  kqrt  in  pen^ 
servitude  for  the  term  of  three  ^ears,  to  be  In^ 
pciaoned  i<x  any  term  not  azeeeding  two  years,  wlUh 
or  withoot  hard  labour. 

CocKBORH,  C.  J.— Tbis  was  an  indictment  aati 
conviction  of  the  prisoners  for  abandoning  and  ex- 
posing an  infant  child,  and  having  been  informed 
that  the  case  was  not  to  be  argued  on  the  part  of 
tbe  prisoners,  the  Judges  have  considered  the  poinfr 
before  coming  into  Court,  and  as  tbe  majority  of  the 
Judges  are  ot  opinitm  that  the  conviction  should  be- 
afltrmed,  it  will  be  unnecessary  to  hear  the  leamedi' 
counsel  in  support  of  it.  At  the  sun^  time  all  the 
Judges  are  of  opinion.  ki5|^^^^lfe^)5^|^ 
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conutancei  of  the  cMe,  and  to  the  feet  that  tbil  ii 
the  flnt  CMB  of  the  kind  tiiat  bw  aiiWB  ttoder  the 
■tatnte^  and  to  the  poaiiUUty  that  the  priaooera 
ven  not  aware  thtf  th^r  were  oommittinK  an 
offence,  that  a  lenient  acntence  would  meet  the 
cxigoiciei  irf  the  caae. 


COTTBT   OF  PROBATE. 

Tttadiif,  Dee.  21. 
(Before  Lord  Pekzahcb.) 
In  the  Goods  of  Fbasbs. 

WiB—2£emoranAm  of  rtvoealiim~~liKerpenUittii 

nfuted. 

A  Uttator  ahorilg  before  hia  death  executed  m  kit  wiR  a 
KwnonnufirM  ^  revocation  in  thtu  vortb^  "  J%U  wili 
wat  cmeetled  thit  dog,"  j*c. 

Ti$  coin-J  refiued  to  weUuk  it  ta  tMd  grant  of  admini' 
ttraAm, 

T.  Fraaer  (late  of  21,  Bolton-itreet,  la  the  conntr 
of  Middlevex),  died,  learing  a  will  duly  executed  on 
24th  Jaljr  1866.  On  the  19th  Oct  1869,  being 
resident  at  Florence  for  the  benefit  of  his  health,  he 
executed  the  following  raemorandam  on  the  will : 

This  wfll  «u  CMMwIted  this  dajr  In  the  phmbm  of  Dr- 
Bobact  Vnaar,  Beq.,  pbyeidMi,  aad  Margarat  Biellj,  nana. 

TaoB.  FuHsa. 

Wfl  taaT«  witnessed  the  slgnatare  of  Thomss  Fnaer, 
both  beitiff  preMDt,  ud  hmre  rigned  It  as  witnaaaee..— 
BoBT.TaAtu,  JCD.  I  KAMAUt  BiKij.T,nme^lMr  +  vaA. 

Trittram.  now  mored  that  the  memorandum  be 
included  in  the  grant  of  adminiBtratioa  to  the 
widow,  and  cited 

Jn  the  goods  o/Hicke,  L.  Bep.  1  Prob.  683 ; 
fn  the  gooOt  of  HuUanI,  S5  L.  J.  27,  P.  &  M. ; 
L.  Bep.  IRAK.  5S. 

Lord  Pbxzaucb. — I  think  this  ease  goes  further 
than  the  preTious  cases.  I  had  serious  doubts  in  In 
th€  Geoda  of  Sida,  where  there  were  words  declaring 
u  iDtestarar,  but  ultimately  I  was  induced  to  grant 

nbate.  In  this  case,  what  the  court  has  got  before 
s  nothing  hut  a  paper  stating  that  the  deceased 
reroked  a  former  will.  The  28th  section  of  the 
Wills  Act  says  "no  will  or  codicil,  or  any  part 
thereof,  diall  be  revoked  otherwise  than  as  aforesiUd, 
or  by  another  will  or  codicil  executed  in  manner 
hereinbefore  required,  or  by  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in 
the  manner  in  which  a  will  is  hereinbefore  required 
to  be  executed,  or  by  tba  burning,  tearing,  or  other- 
wise destroying  the  same  by  Uie  testator,  or  by 
some  person  in  his  presence  and  by  his  direction, 
with  the  intentUm  ctf  revoking  the  eame.**  ^e 
■tatttle  draws  a  distinction  between  "  wills  and 
oodicUs**  and  "some  writing."  I  am  clearly  of 
opinion  that  this  is  some  writing  declaring  an  in- 
tention to  revoke  a  previous  will,  and,  being  only  a 
writing  of  that  character  it  cannot  be  called  a  vrilL 
It  dlspoaes  of  nothing,  it  throws  no  light  on  the 
testamantaiT  intentlone  <ii  the  deeased,  it  does  not 
declm  an  inteitacgr.  It  simply  revokes  one  par- 
ticular paper.  The  application,  thetefora  must  be 
nfOaed. 

Bolidton,  Fklder  and  Sumner. 


In  the  Goode  til  PoKncB. 

CoafM^eat  toifl— Ao&als  r^fimd. 

A  eo»tiiige»t  wiB  is  mhtre  a  (astefor  rtfsn  ta  a  avwi 
of  lime  or  tome  poenbUe  adamitf  tolieA  iMijr  nappmi 
■  wiAin  that  time,  not  as  a  reoMon  for  maJdmg  Ati  int^ 
but  in  ioMgmoge  ukick  makee  the  di^toeuion  of  pro- 
perty dqmtd  t^>o»  tkat  emaL 

A  testator  beijig  obliged  to  have  EngUmd  nddeA 
executed  a  ttMtainentaTy  paper  in  vthidihe  taid,  *^Aimd 
afo/iking  ufi/brfviuife^  hof^ien  to  me  while  lAroad,  I 
wtM  ever^tkijw  I  mag  he  tn  poeeeetiom  oj  at  that  tiiu^ 
or  emfthtng  I  may  be  ponmed  of  kertaJUr,  to  k 

necevrtAsUfibitflsmnb  "of  tAof  tiaM'SafMlfftc 
(fifwiuw  pewsn  of  lAe  mttf  to  U»  esafiaysaqi  ^  ik 
dgutg  mnad,  and  refimd  prtbatt. 

Colonel  Porter  died  March  1869,  leaving  a  testa- 
mentaiy  paper  duly  executed  and  bearing  date  Ajril 
1862.  It  commenced  in  these  terms  : — 

Being  oUIgad  to  imwo  En^and  to  join  ur  iwlnMnt  ia 
China,  and  not  bavins  t^niA  to  make  a  win,  I  haTe  lUi 
papor,  oontaiDing  Imj  wishes  and  deairea. .  Bhonld  autUac 
unforiniiatetr  happen  to  ma  while  1  am  abroad,  I  «kB 
ercTT  thing  that  1  maj  be  in  poiisssion  ol  at  that  tine,  or 
anytUar  appertaining  to  ma  lini  wllni  whether  in  kndii 
(ooda,  Mattah^  or  moner  to  tte  eanaUy  dlvidsd  hetwsn 
m;  two  children,  F,  C.  A.  Porter  and  EUon  C.  Foitar,  ihtn 
and  ahan  alike. 

And  it  concluded  by  appointing  Ifrs.  Marv  Fetdi, 
their  grandmother,  and  Mr.  Wm.  Perch,  tbor  unde, 
to  be  the  joint  trustees  and  guudians  of  Us  clut- 
dren.  Col.  Porter  returned  to  England  in  1863,  sod 
died  in  1869,  having  made  no  other  wUL 

C.  A.  Middleton^  now  moved  for  a  grant  of  probate 
to  Mrs.  Perch  and  Mr.  Wm.  Perch,  as  the  testimen- 
tary  guardians  of  the  children  of  the  deoessed. 
The  qnestiOD  was,  whether  this  wu  a  cootiageit 
will  or  not  He  submitted  that  it  was  not  contin- 
gent, and  relied  on  the  words,  "  aroertainlng  to  me 
hereafter."  Hie  words  "  at  that  time  "  referred  to 
anytiiinK  in  Ihe  possession  at  the  time  of  tus  bong 
abroad,  but  the  words  "  appertaimng  to  me  here- 
after," implied  a  period  of  time  more  extensive^  and 
referred  to  a  period  rabieqaent  to  the  ttma  of  Us 
beingabroad.  nwwords^  "beinf  oUiged  to  km 
England,"  Ac,  were  mere  introdactory  awmsnts 
only  intended  to  assign  a  reasoa  why  the  testator 
did  not  make  a  more  lonnal  wiU.  He  cited 

la.  ihe  Ooodt  of  Martin,  L.  Bep.  1  P.  A  X.  8B0; 

17  L.  T.  Bep.  N.  8.  32. 

Jn  the  Qooda  of  IMmmy  L.  Bep.  1  P.  A  U.  88: 

18  L.  T.  Bep.  N.  S.  7Ji& 

Lord  Pbnzahcb.— I  am  obliged  reluctantly  to 
refuse  this  application.  It  a^iean  to  me  that  the 
court  is  bound  to  hold  that  this  will  is  contiogoit 
In  looking  at  the  cases  which  bear  upon  the  point, 
this  ai»ean  to  me  to  be  the  diatinction  betweso 
them.  Sr  for  the  liner  part  of  the  eases  of  con- 
tingent wills  are  caaet  In  which  a  taatator  refers  to 
some  possible  impending  c^amity  in  connection 
with  his  will,  and  the  question  is  whether  tiie 
testator,  in  referring  to  the  imminence  (tf  that  eroit, 
intends  to  limit  the  operation  of  his  will  to  Oe 
period  in  which  that  calami^  can  hawen.  If  the 
languid  oaed  be  language  which  the  roasoBaHe 
construction  of  the  court  can  be  considCTed  to  meso 
that  he  refers  to  this  calamity,  or  to  the  period  of 
time  daring  which  it  may  happen  as  a  reason  for 
making  his  will,  then  only  the  will  is  not  oontia- 
gent.  But  if  a  testator  refers  to  a  calamity,  or  the 
possible  oocorrence  <^  an  event,  in  language  whidi 
u  so  mixed  up  with  the  dispod^on  of  proper^,  ^ 
he  makes  toe  diepodthm  of  the  piupertv  depcsn 
upon  that  event— then  the  court  must  hold  the 
will  to  be  contingent,  because,  if  it  did  not,  it  mm 
violate  the  language  of  the  wilL  The  oalr  qasstisa 
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in  reviev  tin  praTiona  cbkb,  tbe  lint  ue,  /«  Ai 
Goodt  of  Winot  ^  S.  &T.  157,  and  Aoicrta  r.  RobaU, 
tS.AT.3b7.  iDbothof thewthewiUmMheldta 
to  contingent,  and  in  both  the  diqpodtim  of  pio- 
fKty  TM  <m\T  to  take  efl«ct  in  tbe  sront  of  aome- 
tidng  hi^pcBtDg  whiA  did  not  bappen.  The 
•Inogest  caae  ia  one  cited  in  the  laat  ediUon  of 
WiUiama  on  Encntora,  /■  tie  Goodt  of  T^ohm^ 
34JL  J.  131,  F.&H.  In  that  case  the  testator 
Greeted  his  pro|ierty  to  be  diapoaed  in  a  certain  way 
"  in  the  erent  of  my  death  while  aerring  in  thia 
bonid  climate,  or  in  the  erent  of  any  accident  hap- 
pening to  me.**  That  will  waa  held  to  be  contingent, 
the  facts  being  that  though  tlie  man  did  not  die 
abroad,  be  waa  inralided  and  reached  England  only 
jnat  in  time  to  die.  There  are  two  other  casea  in 
which  the  court  held  a  will  DottobeooDtlngent,bftt 
in  both  <rf  them  the  language  need  in  the  ii4U  may 
to  referred  to  the  inteotioo  of  the  teitatoc  merdy  to 
BTO  a  renaon  for  making  hia  will.  In  the  caae^ 
I»  tk*  Good»  ofMetrtim,  L.  Bep.  I  P.  &  Bf.  880,  the 
erent  of  the  teatator'a  death  ia  giren  as  a  leaaoD  for 
not  making  the  wilL  Hie  queation  ia  whether  that 
if  the  caae  in  the  paper  before  me.  The  fint  aen* 
tenoe  al<me  wonld  hare  placed  it  in  that  categtoy— 
"Being  oUiged  to  imn  &i|^and  to  Johi  my  legi* 
Mnt  in  Odna,  and  not  having  time  to  make  a  wUl, 
I  lewT»  thia  p^nr  oontaining  my  widiea  and  dedrea. 
Shoold  anyuiog  nnfmrtnnately  hamm  to  me  while 
I  am  abroad—"  If  it  had  atopped  there  the  court 
mii^t  have  said  Uioee  worda  are  merely  intended 
to  give  the  teatator'a  reaaon  for  making  a  will.  The 
worda  whidi  create  the  difflcnlty  are  these— **  I  wiah 
ereiything  that  I  may  be  in  poaaesdon  of  at  that 
time."  Now  what  time?  Clearly  the  time  when, 
dionld  something  unfortunate  happen  to  him,  he 
withe*  hia  pn^erty  to  be  diapoaed  of  in  such  and 
rach  a  way.  It  ia  plain  that  the  diapoaition  was  to 
take  effect,  at  the  time  mentioned,  namely,  the 
time  of  hia  decease  abroad.  It  ia  aald  that  the  aob- 
seqnent  words,  "  and  anything  imperUining  to  me 
hereafto',"  enlarge  the  scope  «  the  wilL  I  do  not 
think  BO.  It  ia  pWn  tliat  irtiat  he  means  ia  thia— 
I  wiah  ererything  I  bare  in  my  poaaeaaion  at  the 
time  of  my  death  abroad  to  be  diapoaed  of  in  a 
certain  way,  and  also  anything  which  ms^  come  to 
me  after  my  death.  The  wofda  ''at  that  tin^'  in 
my  opinion,  tie  up  the  diapoaing  part  of  tfie  wUl  to 
a  p^od  of  time  when  a  certain  erent  waa  to 
happen,  namely—"  hia  (death  abroad."  The  courL 
therefm,  holds  the  will  to  be  omtl^pnt. 

SoUdtor,  A.  G.  Bbb. 
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Damagt-^ Limitation  o/*  fioMtf^— CbufpafofioB  of 
InttrtML 

In  aU  cam  where  the  Halnlitif  of  th«  owner  ts  limited, 
.  thia  court  aid  give  interett  on  the  limited  anount  Jrom 
the  time  of  the  colBtion. 

This  was  a  suit  for  the  limits tiwi  ot  UahiUty. 
Plaintiffs  were  the  owneisof  the  ship  A0nibaN6r^ 
vhieb,  on  the  SOth  Ajig.  but,  had  cmne  into  out 
Kaion  with  the  barque  He^ttriot  and  shs^  with  her 
Caxgo,  waa  losi 

Nor^ua^ria  {deeded  that  the  collision  occur- 
red  without  the  actual  fault  or  pririty  of  the 
owners;  that  the  Stqxria  liad  inatitnted  a  auit 
■gainst  her  lor  to  lecoinnyof  *  sum  of  iS^QOOL; 
tiiatooeof  the  owners  of  tiwca^  had  also  teooght 
•a  action  against  her,  and  that  she  had  nuw  to 
bcUm  other  soits  woold  bn  Imofbt  hj  tOm 


own^;  therefore  ahe  prayed  limitation  of  her 
liability,  under  the  atatutea,  17  ft  18  Vict.  c.  1<H, 
a.  fiOi;  26  ft  20  Vict  o.  68,  s.  M ;  and  M  Vhit. 
0.  1&  a.  18.  TIm  Stiptria  did  not  now  oonleat 
the  light  to  the  UmiUtion  of  liaUlity,  but  claimed 
interest  on  the  amount  aa  limited,  and  her  costs, 
which  latt«r  claim  the  Aor/Aitinftria  did  not  oppose; 
and  the  questions  before  the  oonrt  were  admitted  to 
be  these:  Whethw  any  interest  waa  payable  on 
the  limited  amount,  and,  if  so,  from  what  period 
the  interest  waa  to  be  rewoned. 

Battj  Q.  C  and  Steavauon,  for  plaintiffs.— No  in« 
tereat  ia  payable  in  collision  cases  till  after  the 
damages  hare  been  aaseawd.  In  casea  of  tort,  no 
conit,  eroept  under  the  8  ft  4  WUL  4,  &  43,  can 
award  damages,  which,  howerer,  does  not  apmy  to 
coUiaions  at  aea.  Interest  here,  if  payable  at  aU,  can 
only  be  recorered  m  damagea,  ana  by  the  Merchant 
Shipping  Act  Amendment  Act,  the  amount  of  the 
liabiuty  for  damages  is  fixed  at  a  definite  amount: 

Bbjne  on  Dama^^a,  p.  68 ; 

Cbittf  on  Fleadin^ ,  412,  7th  edit. ; 

Sedgwick  on  Damara,  pp.  263,  434,  446 ; 

Biggint  t.  StM^ent,  2  B.  &  C.  348. 
7%e  IMm,  2  Hagg.  Adm.  187,  does  not  applr :  it 
was  founded  on  tiie  88  Gea  8,  e.  159.  Eren  if  fn- 
tereat  is  paid  Ua  the  ahlp^  there  can  be  none  for 
the  frtig^it,  wbidi  ia  interest  on  the  ahipowner'a 
capital,  namely,  tiie  ship ;  and  interest  upon  intweat 
cannot  be  pakl :  (Aitioood  t.  Taybr,  1  Mac  ft  6. 279.) 
Bnt  anppoae  interest  can  be  giren,  such  intnest  ia 
not  payable  from  the  diUe  of  the  colU^m,  but  from 
the  time  when  the  Teasel  would,  under  ordinary 
condltkma,  hare  arrlred  at  her  port  of  destination: 

TKe  AnuUia,  5  N.  B.  164  (note),  34  L.  J.  21,  Ad. ; 
8L.T.Bep.N.  8.  80S; 

Straktr  t.  Hartland,  84  L.  J.  122,  Ch.  i  11  L.  T. 
Bep.  N.  8.  622; 

ViMW  r.  Roberts,  90  L.  J.  844,  Ch. ;  4  L.  T.  Bep. 
lSf.B.m9. 

CSmfcwa  fbr  the  HeipsTM— TUs  la  a  queation  of 
lien,  the  plaintifFa  have  a  lien  in  a  dan^^  suit,  which 
cornea  Into  operation  at  the  moment  at  the  colUalon. 
It  has  been  ttie  practice  of  thia  ooort^  ainoe  the  time 
of  Lord  Stowell,  to  allow  intereat  from  the  date  of 
the  ctrillaioo,  when  it  ia  demanded: 

The  Bold  Buedeugh,  7  Moo.  P.  C.  C.  267 ; 

Qeneml  Iron  Screw  Cottier  Company  t.  Sdiur- 
numns,  29  L.  J.  877.  Ch. ;  4  L.  T.  Bep.  N.  S.  188 ; 

barman  v.  Bell,  7  Moo.  P.  C.  267 ; 

A/riean  Steam  Company  v.  Stoaniy,  2  Kay  &  J. 
660  ;  251..  J.  870.  Ch. 
The  Acta  limiting  llaUll^  do  not  withhold  io  tereat, 
though  they  do  not  expressly  glre  it,  and  the  Law 
aa  Uid  down  in  the  Dundee  (gup.)  waa  well  known 
at  the  time  of  the  pasung  of  the  last  Act,  wherein 
if  it  had  been  the  intention  of  the  Legislature  to 
withhold  the  right  to  interest  there  would  hare 
been  some  spectu  enactment.  The  question  remuns 
from  what  time  la  this  intereat  to  be  computed  ? 
No  doubt  from  the  date  of  the  colliaion.  Toe  rule 
referred  to  in  Sfr«i*r  t.  Barliand  (rep.),  that  tiie 
intereat  is  only  payable  from  the  time  the  ship  would 
reach  her  port  of  destination,  doea  not  apply  in  caaea 
of  Umitatioo  of  liability ;  bat  only  in  cases  where 
the  owners  of  the  injured  ressel  recelre  CMupensa- 
tion  in  full  for  their  lost  tt^At.  Interest  is  giren 
in  Chsnoery  from  the  date  of  Oie  colUnon: 

Buttin  T.  Glae^rooh,  1889,  Stnart,  y.C.  (not  re- 
ported). 

Ooineford  Brme  for  owners  of  caigo.— This  ooort 
will  not  be  goremed  by  the  rules  of  the  common 
law  oourts  In  reference  to  interest,  which  are  ex- 
tremdy  technic^.  The  court,  by  rirtue  of  its  equi- 
Uble  jnriadiotion,  has  full  poww  to  rive  interest : 
(TfM  InmoMmtnt  CaauuMioMrs  v.  QenenU  Steam 
Nm>igatimVaavaml^L.T.  Bep.  B«  &  4ff2.),  The 
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tbe  cimple  ground  tbat  one  peraon  ddays  the  paj- 
mmt  of  mooBj  due  to  anoiber ;  (Liodtev,  Stody  of 
Jofi^nidenoe^  ^tp.  97.)  In  Aomicm,  ereo,  du 
eommoo  tow  eowte  hare  acted  on  this  {nindple  to 
!  extent :  (Hilliard,  on  Torta,  toI.  2,  p.  134,  n.  S.) 


Nov.  23.— Sir  R.  Phillihobb. — It  is  not  diepnted 
that  the  pnurtice  of  this  coart  has  been  iovsiiable 
as  to  aUomng  interest,  but  it  is  contended  that 
dds  nactioeiteiTOneoas,  at  Tsrianoe  with  the  com- 
mon lav,  both  before  and  rince  the  pauin;  of  tbe 
statute.  3  &  4  Will.  4,  c.  42,  and,  moreorer,  opposed 
to  the  enactments  of  25  &  26  Vict.  c.  63  (llie  Mer- 
chant Shipping  Act  Amendment  Act>  I  vai  re- 
ferred to  the  case  of  Biggim  v,  SaryenU  2  B.  &  C. 
>  848,  and  to  Chittjr  on  Pleading,  p.  412,  7th  edit, 
to  shoT  that  no  interest  was  allowed  at  common 
law  in  cases  ctf  ooDtoact,  with  certain  enceptions,  or 
in  cases  of  tort ;  and  that'it  was  not  Ull  3  &  4  WilL 
4,  c  42  (An  Act  for  the  /urtber  Amendment  of  the 
Law  and  the  better  Adraocement  of  Justice)  was 
passed,  that  in  cmiain  actions  the  jnry  could  giro 
damages  in  the  nature  of  interest  (sect  29),  and  Uiat 
in  these  instances  tbe  wrong-doer  had  not  destroyed, 
bat  taken  possession  of  tl»  goods ;  and  thmAm  tbe 
Legislature  allowed  intoest  to  be  rKtoreted.  If  it 
were  necessaiy  to  examine  this  propositioa,  I 
should  find  it  difficult  to  reconcile  with  the  recent 
case  of  the  Britiih  Coiuatbia  Saw  Milt  Vompany 
T.  N^dakip,  L.  3  C.  P.  409;  IB  L.  T.  Bep. 
V.  S.  604.  But  it  Htpean  to  me  quite  a  suffi- 
cient answer  to  these  autlmities  to  say  that  the 
Admiralty  Court,  in  tlie  exercise  of  an  equitable 
jurisdiction,  has  proceeded  upon  another  and  a 
different  principle  from  that  on  whidi  tiie  ccnnmon 
law  authorities  appear  to  be  founded.  The  principle 
ad(^>ted  by  the  Admiralty  Court  has  been  that  of 
the  cirii  law,  that  interest  was  always  due  to  the 
obligee,  when  payment  was  not  made,  ex  mari  of  the 
obligor ;  and  that,  whether  the  obligation  arose  u 
contractu  or  tx  delicto.  The  American  common  law 
has  been  more  liberal  Uian  the  English.  Mr.  Sedg- 
wick, in  his  work  on  Damages,  4th  edit^  p.  443,  re- 
marks :  *•  There  is  a  considerable  conflict  and  con- 
tradiction between  the  English  and  American  cases 
on  thU  subject.  But,  as  a  gweral  thing,  it  may  be 
said  that  while  the  tribunals  of  tbe  former 
country  restrtet  themselTes  graerally  to  those 
cases  where  an  agreement  to  pay  int«ireBt  can 
be  proved  or  inferred,  the  courts  of  the  United 
Stale^  on  the  other  band,  have  shown  themsrives 
more  liberally  disposed,  making  the  allowance  of 
intorest  more  nearly  to  depend  on  the  equity  of  the 
oas^  and  not  requiring  either  an  express  ot  implied 
pnnnise  to  sustain  the  claim." 

I  bare  now  to  consider  whether  the  practice  ot 
meconrt  has  been  affected  on  this  point  by  the 
uidtatiOD  of  liahiliu^  Acts.  In  the  case  of  the 
xMm  (reported  2  Hagg.  137),  Lord  Btowell  de- 
tnded  that  the  sUtute  63  Geo.  3.  c  1B9,  s.  1., 
™iting  the  liability  of  owncffs  to  the  ralue  of  the 
uup,  appurtenances,  and  freigb^  applies  only  to  the 
original  claim  for  damage,  and  does  not  extend  to 
CMtouid  interest.  The  words  of  the  sutute  on  which 
I-OTdStowell  gare  his  decision,  were,  substantially, 
ud  for  the  purposes  of  this  case,  the  same  as  thoee 
of  the  sUt.  26  &  26  Vict.  o.  68,  iuToked  on  this 
Mcasion;  unless  these  words  In  the  64th  section 

shall  not  be  answerabto  in  damages"  (which  are 
identical  with  those  of  17  &  18  Vict.  c.  104,  s.  604]^ 
OQostatute  a  diffemice.  The  oontentim  is,  that 
mnest  is  part  of  the  damages,  and  that  thwefore 
we  court  Is  preeluded  by  the  statute  from  giring  it, 
teadditlon  to  tiie  sutntory  Hmitatitm  of  S£  per  ton. 
The  answer  to  this  contention  acmaBn  to  ne  ODiidii< 
riTe;  first,  if  it  were  neeeeaaiy,  I riHmId  be  inclined 
to  dispute  tbe  axiom;  but  in  troth  the  anHeatton 
Of  Ulaat  wImiM  both  with  the  deeUed  eant  in 


ibe  Court  of  Chancery,  as  well  aa  in  ttie  Coort  d 
Adoriralty,  and  with  tlie  priBCvl*  on  whieh 
they  are  loaaded;  that  prinotple  being  that  the 
liea  attadva  from  the  monent  when  the  injaiy 
has  been  iniUcted :  (Tls  Boid  Ace^  7  Mm. 
267.)  The  cases  are,  in  tte  Court  <^  tihanes^, 
AJriean  Staamahip  Conpetty  r.  Swaueg  mi  Sm' 
Asef^  26  L.  J.  N.a  870^  decided  in  ISfiS; 
Gaiaral  Irm  Bermt  CoUitr  Campaiof  SdiMrmmm 
(sip.),  decided  :in  1860 ;  Auoa  t.  JMsrts  {tm.\ 
deoded  in  1861.  All  these  cases  were  dedM 
upon  the  prorisions  of  17  &  16  Vict.  c.  lOt, 
s.  604,  and  I  tliink  it  was  well  remaited  bj  lb; 
Clarkson  tbat  the  Legislature,  wlien  it  passsd 
the  subsequent  and  last  Merchant  Shipping  Ai^ 
must  be  taken  to  hare  been  aware  <rf  these  dedsioB^ 
andintbUtoat  Merdiant  SU^ng  Act  the  voris 
fst  the  former  Ae^  '*shall  not  be  anawemfals  foe 
damagea,"  ai«  nneated,  without  any  prori^ 
tbey  shall  be  deemed  to  include  interest.  The 
cases  under  this  last  Act  are  Strdetr  t.  Har^ad, 
in  tha  Court  of  Chancery  (sup.'),  dedded  is  ISM, 
and  AmaHa,  tbe  best  report  of  wlndi  ap- 
pears to  be  eontained  in  a  note  at  p.  164  of  6  New 
Bep.  In  all  these  ciees  in  the  Coort  Chaaeeiy 
it  is  to  he  obserTed  that  they  hare  arowe^ 
followed  tbe  practice  of  tbe  Court  of  Admird^.  I 
arrire,  therefore,  without  hesitation,  at  the  conda- 
sicmthat,  notwithstanding  tbe  statutes  of  limiUtioa 
some  interest  is  parable  im  tlie  limited  amniL  I 
entirdy  agree  witli  tbe  obserratioaB  of  Wood,  T.GLt 
inStraterT.  Bartimd,  "It  was  quite  dear  that  Ju- 
tice  required  that  a  debt  which  was  due,  but  HtB  pay- 
ment at  which  was  delayed,  should  cany  intmsL' 
The  important  question  remains  to  be  coisideaed 
as  to  which  perhaps  there  may  be  more  doobt 
namely,  the  period  from  which  the  interest  is  to  bs 
reckoned.  In  order  to  arrire  at «  dear  undntand* 
ing  on  this  point  it  is  neoessary  to  eoasite  tbe 
inactice  under  tbe  old  law,  and  the  practice  mata 
the  Statutes  of  limitatioo.  Tbe  practiee  under  the 
old  law,  which  decreed  a  ratiMio  ta  tmUgrKm  bj  the 
wrongdoer  to  the  sufferer  was  aa  follows  •.—in  the 
case  of  a  ressd  sunk  with  a  cargo  on  board  tbsr«- 
titMtio  in  imugnm  was  effected  by  a  calcalstioa  U 
tbe  probable  value  of  tbe  ship  at  the  end  ot  kc 
Toy  ago,  and  of  the  freight  she  would  haw  earasi, 
making  at  the  same  time  certain  dednctioss  ss  la 
Uie  ezpeasea  whidi  the  owner  moat  have  ineomd 
in  order  to  complete  tbe  voyage,  socb  as  the  wagss 
of  the  crew,  Ac,  and  also  making  a  deduettoafK 
discount,  if  the  value  found  were  paid  btfore  As 
probable  end  of  the  voyage^  In  the  event  of  the 
vessel  sunk  having  no  cargo,  then  interest  upon  the 
value  of  the  slup  frrai  tbe  day  of  the  coIUsmo  was 
giwn ;  the  reason  being,  that  in  tbe  f tmner  case  bf 
giving  freight,  you  had  really  given  the  interest  on 
tbe  use  of  the  vessel  dniiug  the  interval  betwaai 
the  collision  and  her  arrival  in  port ;  wheraa%  iB 
tbe  case  of  there  being  no  cargo,  there  was  nofreipt 
to  r^reaent  the  intanat^HMl  itwas  OeicloMaB- 
pressly  given.  So  tbat  in  the  flrst  case  to  ban 
given  interest  as  well  as  frdght  would  have  been 
to  place  the  sufferer  in  a  better  positifu  thaaba 
would  have  been  bnt  for  the  coHisioa,  and  infla 
second  case  to  have  refused  him  intoest  wawf 
be  to  pUbe  Mm  in  a  worse  position  on  aeeiMBC 
of  tbe  coUiaion  than  he  would  otherwise  haw 
been ;  whereas  the  prind^  of  resfAirtW  in  ^^V^ 
is  to  re^aee  the  suifferer  In  tbe  oonditicm  in  wmm 
he  was  at  the  time  when  the  wrong  waadoaetoMm. 
Tlie  question  is,  how  are  these  prindpleeafheted  by 
tbe  sutntes  which  UnUt  the  liabiUty  of  the  wioog- 
doer?  In  these  statutes  the  Legislatore  infaodaeadn 
new  irfaidpk^  the  ol^ect  ef  whiohwastogivevi" 
protection  to  the  owner  agalnat  the  wiuagiiMff 
of  Ua  servant,  the inaater of  tlMMtaaaaL  ThVP** 
tbe  prineipla  ^^n9@p«fg>0«>^^ 
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There  **i*ith  hia  actiul  fault  and  privity,"  the 
dnwge  had  beoi  ioflicted  on  the  inflerer;  but  with 
Aifl  exception  th«y  limited  hifl  liability  for  the  act 
of  hia  aerrut  to  a  certain  defloita  lom.  In  the 
kUer  caac^  therefore,  thia  limited  amount  took 
the  place  of  the  ratitatio  m  integmmi  but  the 
j^ociple  atill  remaina  that  the  liability  for  thia 
•mount  attachea  from  the  time  of  the  coUiiion ;  and 
there  aeems  no  reaaon  why  inteteat  alkali  not  aeerae 
CD  the  delay  to  pay  that  limited  amoant  as  well  aa 
in  the  case  where  the  amount  waa  unlimited.  In- 
deed the  equity  of  the  thing  ia  the  other  way,  tor 
to  refuae  this  intereat  would  be  to  diminlab  atiU 
further  the  natural  right  of  the  anfferef  to  full  com- 
pensation for  the  injury  which  be  bi^  auatained. 
It  is  to  be  obeerred  that  the  enfFerer  does  not,  when 
interest  is  awarded,  obtaio  intereat  on  the  amount 
of  hia  damage,  but  on  the  limited  amount  to  which 
the  atatute  has  restricted  the  liability  of  the  wrong- 
doB.  Therefor^  in  the  eaw  of  a  Teaad  without 
enigo,  it  ia  clear  that  the  interest  would  date  from 
the  time  when  tlie  liability  attached,  that  is  from 
the  moment  of  the  collisioa.  Kor,  when  tlw  caae 
ia  eiamined,  doea  it  appear  that  a  different  rule 
oi^ht  to  apply  when  the  ressel  carriea  cargo. 
Under  the  nue  of  rtttiiutw  in  integrm  tiie  cargo- 
catrying  resael  did  not  obtain  interest  from  the 
date  of  the  collision,  because  she  received  it  in  the 
ahape  of  freight  at  the  port  of  delivery ;  but  where 
the  amount  of  the  lialnlity  is  limit^  and  the 
■offerer  does  not  receive  full  compenaation,  the 
raaami  which  fixed  the  date  of  inteieat  from  the 
port  of  delivm^  doet  not  ap^.  In  the  ease  of  the 
AmaUa  Dr.  Lndiington  remariied,  "  Upon  what 
gwands  then  was  intereat  given  ?  Intcvest  was  not 
given  by  reaaon  of  indemniflcation  for  the  loss,  for 
the  loaa  wan  the  damage  which  had  acmied,  but 
interest  was  given  for  this  reason,  viz.,  that  the  loaa 
ms  not  paid  at  the  p«^»er  time.  If  a  man  is  kept 
oat  of  hia  money,  it  ia  a  Iom  in  the  common  aenae 
cf  the  word,  hut  a  loss  of  a  totally  diffterait  deaerip* 
tion,  and  clearly  to  be  distinguished  from  a  loss 
vhich  has  occnired  by  damage  done  at  the  moment 
of  a  collision:"  (5  New  B^.  p.  164.)  This  case 
was  cited  aa  an  authority  for  the  oppotita  opinion  ; 
hot  in  truth  it  ia  net  so ;  the  judge  in  that  case 
gm  all  that  was  prayed ;  and  no  decision  ou  thia 
polDt  waa  involved  in  hia  judgmenL  With  reqieot 
to  aome  of  the  earlier  cases  in  Chancery,  it  would 
seem,  fnHn  the  form  of  tlie  decree,  tliat  a  diatino- 
tion  was  taken  between  vesaela  with  or  without 
cai^  but  the  pmnt  Beeau  never  to  have  been 
raised  or  formally  adjudicated  up<Hi;  and  in  the 
latter  caaea  the  mctloe  of  the  Court  ol  Admiralty 
nnieara  tohnftt  hecnfoUowodj  and  that  practice,  I 
Inum  from  the  r^iistrar,  has  for  SMie  time  been  to 
tMt  the  date  of  the  orilision  as  the  period  from 
iririch  intoest  accrues,  without  discrioiination  whe- 
ther the  vessd  has  or  has  not  carried  caige.  No 
nidi  discrimination  was  attempted  to  he  made 
dtkar  intheeaaeot  thm  Spirit  ^  tMt  Oeiam  CBn.* 
L«b.  886^  or  in  the  more  raoant  case  of  ttie  Oi^  of 
Bmm  Aj^ei.  I  am  of  (pinion  that,  in  all  caaea 
where  the  liability  of  the  owner  ia  limited,  intwast 
■honld  be  given  upon  the  limited  amount  from  the 
dat*  of  the  ooUinon,  nad  I  decree  in  tUa  vtm 
aoeordingiy.  _ 

/>w.»aM(f21. 
The  Sun 

LimiUd  UabUilg — JwiMiUction  when  vessel  not  wader 
arretL 

J\t  ctmrt  Ha»  iiiru£eti<m  in  tuits  for  Umiif^  liEdiiliiy 
■pAera  hdl  has  btea  given  ^  her  otoaere,  thm^h  no 
arrest  has  aciuoBg  taken  place. 

TUa  ooae  oame  again  beftan  the  eonrt  OB  a  4naitiaB 
w40  the  jniadfctaonof  thooout.  Thovaaaalaot 
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having  been  technically  under  arrest  when  the  M^t 
w«a  instituted,  the  owncn  had  taken  ont  a  Mwsot 
warrant,  and  pven  bail,  and  the  formal  warrant  ol 
arrest  became  unneoesaay. 

The  Motion  of  tba  Admfnlty  Court  Act  1M1. 
which  givea  the  court  iuziadietinv  la  •§  foUowai— 
Section  18. 

Wksnavsr  anr  sbfp  or  vasel,  or  tba  SKoeasda  tbareof,  an 
nnder  unat  ol  th*  High  Court  of  Adn^nUy.  tka  said 
court  shall  hare  the  auoo  powors  as  SM  oootezad  npon  tita 
High  Court  of  Cbutoerj  in  Enxlsiid  bj  the  9th  part  Of  ths 
Herheant  Bblfftte  Aet  tSM, 

Sir  B.  J.  Philumobb. — In  the  i^esent  can  the 
vessel  has  not  been  under  arrest,  because  the  ownoa, 
under  rule  55  of  this  Act,  took  out  a  caveat  warrant, 
and  offered  to  give  baiL  Bail  having  been  given, 
the  formal  warrant  of  arrest  became  unnecessaiy. 
Stripped  of  these  technicalities,  Uie  plain  meaning 
of  this  language  is  tbds The  defendant  saya  to  the 
plaintiff,  "  Don't  arrest  my  ship ;  I  will  consent  to 
give  that  bail  whit^  would  hsve  releaaed  my  ship 
if  the  warrant  had  been  served  upon  her."  There 
can  be  no  doubt,  I  think,  what  was  the  intention  of 
theX<egisIature  in  the  section  towhich  I  have  referred 
— namely,  that  whenever  the  court  was  seised  of  the 
rest  the  jurisdiction  as  to  limitation  of  liabilibr- 
stiouid  attach.  The  bail  is  the  representative  of 
the  res,  and  to  all  intents  and  purpoaea  the  court 
ia  aa  much  aeiaed  of  the  possession  aa  if  the  res 
itself  bad  been  under  warrant  of  arrest  and 
releaaed.  According  to  the  old  practice,  the 
jurisdiction  of  the  Queen's  Bench  was  in  certain 
cases  only  founded  on  the  fact  of  the  defendant 
being  in  the  custody  of  its  marshal ;  but  this  prin- 
ciple was  holden  to  be  satisfied  by  the  defendant's 
appearance,  or  by  his  putting  in  IhuI,  "  for,"  as  itt. 
Smith  observes,  "  in  those  cases,  though  not  in  the 
real,  be  waa  in  the  constructive,  custody  of  the 
marshal :"  (Action  at  Law,  18o7,  p.  7.)  And  surely, 
in  the  caae  before  me^  the  rss  is  in  the  constructive^ 
though  not  in  tlie  reaJ,  custody  ot  the  marshal  of  the 
court.  But  even  if  tins  analogy  be  nnsoond,  which 
it  does  not  appear  to  me  to  be,  I  should  still  be  of 
opinion  that,  looking  to  the  whole  scope  and  tenor 
of  the  Act,  the  jurisdiction  of  this  court  was  in- 
tended to  be  founded  in  suits  of  this  description^ 
whan  it  is  in  poasessioa  of  the  hail  whidi  represent! 
the  ret,  whetbv  the  rss  has  been  released  in  the 
giving  of  bail  after  the  arreat,  or  whether  the  own« 
baa  been  prevented,  aa  in  this  instance,  hy  inch  a 
caveat  as  has  been  iasoed  in -this  case. 

X)tDns  acearAngifm 

Attoroeys  for  plaintiffs,  SiSger  and  Fenwu^, 

For  ownm  of  ^e^eria,  Xewftaa  and  JVsbea. 

Fn  owners  of  cargo,  Weltrnts,  BAb,  and  Watan. 


Jan,  11  and  18. 

lanr  or  ram  Lakb. 

Co-mnurt-yTwrisdiaion—^k  Vict,  c  10,  s.  8. 

Wkers  pimtiff,  bs^  Ms  UMfsMwa  •J  Clb  mit,  iml 
d^teted  of  alt  his  sAorsa  in  a  vssssf; 

fie&^  that  this  court  has  jurisdiction  to  adjust  the' 
accounts  between  him  and  defendant^  one  of  the  omurs 
i{f  the  vessel,  who  had  been  co-owner  with  aim  prevwna 
to  the  sale  of  his  shares. 

TUs  waa  a  casee  of  co-ownership,  and  came  before 
the  court  ou  a  motion  to  reject  the  plalntiff'B  petition. 
The  facts  and  arguments  are  fully  set  ont  in  the 

judgment 

Cohen  for  jdaiutiff. 

CUM  f<K  defwda^tized  by  GoOqIc 


Tmm  NmnmiBBU.— Last  or  Tax  Lakx. 
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Sir  R  J.  PHn.LiiioftB^'niii  li  «  motion  by  the 
defendant  to  refect  the  plaiotiff'i  petiUon.  The 
petition  itatet  thst  the  ptidntiff  wm  the  sole  owner 
of  the  La^  of  the  Lake;  that  he  wld  biU  the  fthares 
in  the  TeMel  to  the  deftadant  on  the  16th  July 
1868 ;  that  the  deftndwt  Miled  the  Teuel  under 
his  command  on  a  Toyage  from  Snnderiand  to 
Brazil ;  tliat  the  retnmed  with  a  homeward  cargo 
on  the  9th  Aug.  1869.  The  i^ntiff  praya  that  the 
8th  section  of  24  Vict.  c.  10  maj  he  pat  in  force  on 
his  behalf,  and  that  this  court  will  decide  the  ques- 
ttoni,  and  settle  the  accoonts  ootataoding  between 
him  and  the  defendant  as  oo-owners.  Bat  the 
plaintiff  in  his  petition  also  sUtes  that  on  the  81st 
Aog.  1869  he  sold  all  his  shares ;  that  is,  the  other 
half  of  the  ressel,  to  one  William  &iowbalI,  and  it 
is  upon  this  aT^nent  that  the  defendant  contends 
that  the  whole  petition  onght  to  be  rejected,  in- 
asmuch as  the  plaintiff  has  no  penma  tUai&  under 
the  statute,  which  it  is  contended  onlj  confers 
jurisdiction  upon  the  court  in  the  case  of  pOTSons 
who  are  co-owners  at  the  inatitntion  of  the  suit. 
The  8th  section  is  as  follows :  *'The  High  Court  of 
Admiralty  shall  haTe  jurisdiction  to  decide  all 
questions  arising  between  the  co-owners,  or  any  of 
tbem,  toudiing  the  ownerdiip^  possession,  employ- 
w/aA.  and  earnings  of  any  ship  registered  at  any 
pMt  in  England  or  Wales,  or  any  share  thereof,  and 
may  settie  all  accounts  ontstanding  and  unsettled 
between  the  parties  in  relation  thereto,  and  may 
direct  the  said  ship,  oran^  share  thereof,  to  be  sold, 
and  may  make  such  order  in  the  premises  as  to  It  shaU 
seem  fit."  It  was  argued  on  bdiaU  of  the  defendant 
that  neither  according  to  tin  letter  according  to 
the  spirit  of  tiiis  enactment  had  the  court  jurisdic- 
tion in  this  case;  not  according  to  the  letter, 
because  tlw  plaintiff  had  ceased  to  be  a  co-owner ; 
not  according  to  the  spirit,  because  it  was  the 
duty  of  the  conrt  to  adjust  the  accounts  be- 
tween the  co-owners ;  and  that  if  it  should  turn 
oat  in  this  case  tiiat  the  pUntiff  was  indebted  to 
the  defendant,  there  were  no  diares  of  the  plaintiff 
Ivonght  into  court  to  answer  a  decree  in  farour  of 
the  defendant,  and  the  practice  of  tiie  Court  of 
Chancery  upon  questions  of  this  kind  was  referred 
to.  To  this  it  was  replied  tliat  the  jurisdiction  of 
tile  court  waa  not  determined  by  the  status  of  the 

Siintiff  at  the  time  when  the  suit  was  instituted, 
t  by  his  status  at  the  time  when  the  cause  of 
action  accraed.  Thus,  under  the  6th  section,  the 
owner  or  consignee  of  the  cargo  at  the  time  when 
the  damage  was  dcme  to  it  might  bring  tliia  suit, 
though  be  had  subsequent^  parted  with  his  interest 
in  it ;  and  the  mariner  might  bring  his  claim  for 
his  wages  as  masto*,  though  he  had  ceased  to  dis- 
charge the  duties  of,  or  had  been  discharged  from, 
that  office.  In  the  other  sections  of  the  Act, 
th«  4tb,  6di,  and  6th,  the  words  "at  the  time 
of  the  institution  of  the  cause"  are  inserted, 
vhich  aco  wanting  in  the  8th  section,  and  were 
inserted  in  these  other  sections  for  the  protection 
of  the  defnidant.  In  the  case  of  Tht,  Idas  (Br.  & 
Iiush,  65)  my  learned  predecessor  decided  that, 
under  the  8th  section,  this  court  might  order  an 
account  to  be  takm  between  co-owners  rdating  to 
matters  which  oceuired  before  the  date  assigned  for 
the  Act  to  come  into  operation,  and  also  rela^g  to 
ft  ship  lost  before  the  institution  ot  the  cause ;  and 
it  wQl  be  difficult  to  maintain,  according  to  the 
argument  of  the  defendant  in  this  case,  tlut  ihvn 
were  any  cO-ownen  after  the  ship  was  lost  I  am 
o(  optamn  thM  I  am  not  ^erented  by  the  letter  ctf 
tha  atntnte  tnm  taking  oogaizance  of  this  cause  ; 
nor  will  my_  eicidae  m  Juiiadictioa  be  at  rariance 
with  the  spirit  <rf  the  enactment,  f  w  if  the  defendant 
in  his  answw  should  claim  a  balance  in  his  farour, 
I  shall,  in  pniauanee  of  dMprariaion  in  the  section, 
oflte  in  th«  pnniHa  wUefal  tUnk  fit, 
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and  which  in  this  case  will  be,  tiiat  bail  to  the 
amount  of  the  other  moie^  of  tlw  shales  be  giroi 
by  the  plaintiff  belne  the  accounts  are  referiM  to 
the  i^strar  for  his  investigation  and  report  As 
this  is  the  flrst  time  in  which  this  question  has  been 
raised  before  me,  I  shall  make  no  order  ss  to  the 
costs  of  this  motion. 

Deene  aeeor£ng^. 

Proctor  for  plaintiff,  JRi^kerg. 

Proctors  tag  defendant,  Clarkaom,  Son,  and  <7rsec- 

well. 


COU&T  OF  BANKSUFTCT. 
Bw)rtsA1vA.A  Dmu,Ea>i^BHiMant-Uir. 

Tkmday,  Jan.  20. 

(Before  the  Caair  Jodob.) 

£r jMwft  Kbhhaid  aw>  onouw;  AHomhuti. 

Paying  <mt  tHttren — to  be  recouped 

A  peraon  who  hat  paid  off"  a  dUtreu  on  tha  baabiuit*$ 
prtpertu,  attd  made  Mher  payments  after  adjmaea' 
tion,  whereby  the  btnkmp^a  ettaie  it  beae/ittd,  md  the 
creaiton  havt  the  advaniage  thereoff  it  wlitbd  to  be 
repaid  the  tame  before  the  creditor*  receive  oay  dim* 
ewuf  out  of  the  taid  estate. 

This  was  a  motion  on  behalf  of  creditcm  who  had 
proTed  their  debts  under  the  banlcmptcy,  ^that  an 
order  might  be  made  moic  pro  ttmc,  for  Ubertj  to 
Hr.  Cntten,  the  auctioneer,  to  pay  to  the  lanmord 
of  the  house  and  premises  of  the  bankrupt,  dtuale 
and  being  No.  12^  HoUoway-road,  in  the  county  of 
Sliddlesex,  the  amount  of  whidi  might  be  only 
claimed  for  rent  and  expenses  due  to  him  from  tin 
bankrupt  in  respect  of  tne  said  house  and  premises, 
and  that  the  amount  so  paid  by  him  (Cutten)  might 
be  r^>aid  to  him  out  of  the  flrst  assets  of  the  bank- 
rupt's estate,  and  the  costs  of  this  application  and 
consequent  tbraeon  might  be  paid  out  of  the  ettaie 
of  the  bankrupt"  Notice  ctf  tiie  i^pUcation  bad 
been  setred  upon  the  creditors*  aarignee  under  the 
bankruptcy  and  his  solictor. 

The  facts  were  sbOTtly  as  follows : 

Hie  bankrupt  was  adjudicated  uptm  liia  own  peti- 
tion in  Nor.  1869.  Prior  to  sodl  nJjndicaBOc, 
namdy,  on  the  28rd  Nov.,  the  Bii^beek  todety,  iriM 
were  the  landitHrds  of  the  bankrupt,  issued  a  dis* 
tress  upcm  Us  goods  and  Btock-in-tnde  for  anean 
of  rent  to  the  amount  of  S80L  10»^  together  with 
costs  of  Itivy  and  possession  monoy,  amounting 
altogether  to  the  sum  of  2A2i.  18s.  The  messenger 
of  the  court  reported  the  facts  aboro  stated  to 
the  ofiBdal  asngnee;  tliereBpon  he  rtqoMted  Ifr. 
Cutten,  who  preriously  to  the  passing  M  the  Btnk- 
TUptey  Act  1861,  was  an  oSias  of  tlie  court,  to 
ascertain  wlietber  tbve  was  upcm  the  bankrupt's 
wemisM  suffideot  property  to  satisfy  the  distress. 
Hr.  Cutten  reported  to  the  official  assignee  (bo 
creditors'  assignee  haTing  then  been  chosen)  that 
then  was  more  ttian  anfldent  to  pay  off  ttm  Ea- 
tress if  the  goods  and  stock-in-trade  were  not 
sold  at  a  forced  sale.  Hr.  Cutten  then  made  an 
offer  to  Btune  of  the  principal  creditors  of  the  bank- 
rupt at  onoB  to  pay  out  tiie  distress,  and  it  was  ulti- 
mately agreed  that  he  ahould  do  so,  and  that  those 
creditors  should,  ia  case  they  or  their  nominee  slioald 
be  appcdnted  creditor^  asaigne&  aUowMr.Cutten  to 
sdl  the  property  by  auction  and  recoup  himself  tite 
moneys  to  be  advanced  by  him.  Berore,  however, 
the  (duice  meeting  could  be  bdd,  the  Birkbeck 
Society,  upon  aj^Ucation  made  for  the  purpose 
declined  to  wait,  nnless  secured  by  the  guarantee 
of  sooM  le^misiDle  peiuon.  Hr.  Cutten  thereiqun 
paid  the  zoit  and  coiti,  and  the  mesacugcr  of  the 
court  took  poMiMlon  ol  the  pvamtisi^  8W>4^ 
•tockifttn^of«h.l9^^^@^^9^fiir 


Exparu  Kukhabd  aitb  onna ;  Be  Huxfhkbts. 
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dxHce  of  aulgnees  a  creditor  wai  chosen  who 
decUoed  to  recogniae  the  agreement  between  Mr. 
Gotten  and  the  credittm. 

A  ipecial  meeting  haring  been  called  to  eoiuider 
a  propoaal  by  the  bankrupt  to  pay  a  composition  to 
his  creditor^  and  annul  the  bankruptcy,  the  aame 
wai  held  before  Mr.  SegUtrar  HazUtt,  on  the  14th 
Jan.  Hr.  Cuttea  attended  at  the  meeting,  and  put 
in  a  claim  for  the  lum  of  2i2L  \8t^  the  amonnt 
Hdd  by  him  to  the  Birkbeck  Society,  miii  claim 
beii^  <VP0Md  by  Krenl  cndlton,  the  learned 
iq^istrar  ptTe  leare  to  the  partiM  to  refer  the  matter 
to  the  Chief  Jodg^  and  the  motiMi  mw  cmdm  on 
for  hearing. 

Bi^/eji  appeared  in  iopport  of  the  appUcation. 

Teny  (tolicitor)  objected  on  behalf  of  the  cre- 
^tore*  assignee  to  the  proposed  order  upon  the 
grotind  that  Mr.  B^istrar  HazUtt  bad  only 
referred  this  matter  to  the  Chief  Judge  upon  the 
qneation  as  to  the  toaa  steatU  of  Mr.  Cutten  to  be 
omd  at  a  meeting  of  creditors,  the  object  of  such 
meeting  being  the  c(»isideration  of  the  bankrupt's 
pfopoa^  He  contended  that  if  Mr.  Cutten  were 
peid  the  amount  of  his  claim  it  would  be  necessary 
to  sell  the  estate  of  the  bankrupt,  and  thus  the  con- 
tempUted  arrangement  would  be  frustrated.  Mr. 
Cutten  had  benefited  not  the  eitate  of  the  bank- 
rupt, bat  the  {ffoperty  oi  the  trustees  of  the  Birk* 
beckSodety. 

S&^pimrf  (Mlieitor),  who  appeared  on  b^iaU  of 
creditcvs.  also  appotti. 

The  Cam  Jtmex  s^d  there  could  be  no  doubt 
as  to  the  justice  of  Mr.  Cntten's  claim,  and  althongb 
be  should  decline  to  make  an  order  nunc  pro  tune  as 
applied  for,  he  would  direct  that  an  order  should 
be  drawn  up  redting  the  facts  as  sUted,  and 
direecing  pejmeat  of  the  mm  of  S^L  16$.  to 
Vx,  Cutten  ont  of  Uie  estate  of  the  bankrupt  when 
■old,  as  well  as  the  costs  of  this  application.  TliU 
would  not  interfere  with  any  arrangement  whioh 
might  be  arrived  at  between  the  bankmpt  and  his 
creditors,  but  any  such  arrangement  must  haTe  been 
■objeeted  to  the  consideration  of  the  court  which 
wonld  not  allow  uy  amogement  to  be  carried  into 
effect  nnlil  Mr.  Cotten'a  daim  had  been  paid  or 
prorided  for. 

Ortbrtd  aecarduyljf, 

Soliciton  for  the  apj^ication,  Morrit,  Strntf 
Tannumtj  and  Morrit. 

Ba  A  DuTOR**  Piimov. 

2U  BanJenptof  Act  I860,  «k(.  125— Liquidatiort— 
Itimng  execution  by  creditor — Application  by  detOor 
to  retCrain. 

The  court  will  not,  in  the  case  of  Uguidatim  vpon  a 
debtor' I  own  petition,  interfere  to  restrain  ertditort 
front  pwrtuit^  their  Ugal  renudiea  without  preper 
notice  oeing  given  to  them. 

Jona  (solicitor)  applied  under  the  260th  General 
Order,  on  behalf  of  a  debtor  who  had,  on  the  19th 
Jan.,  filed  a  petitioD  under  the  125th  section  of  the 
Bwikmptcy  Act  1860  lot  u  order  to  restrain  a 
creditor  from  iisning  ewcutioa  afptlnst  the  estate 
at  the  debtor,  the  creditor  bdag  la  a  position  to 
iseoe  the  eeme  this  day.  This  was  a  case  of 
emergency,  and  it  was  submitted  that  under  the 
50th  General  Order  the  court  would  dispense  with 
the  oanal  formalities.  [The  Chuv  JoDon.— Do 
yov  modnce  an  ofllce  cofj  of  the  debtcf^  peti- 
th»?j  Idonok 

The  Chuv  Jdvob  decided  that  although  an 


afiSdavit  was  produced  in  support  of  the  aimlica> , 
tioD,  there  was  no  eridence  before  the  court  of  any 
such  petition  bdng  on  the  file.  The  court  would,  at 
the  request  irf  the  applicant,  but  at  his  risk  as  to 
costs,  grant  a  rule  nitt ;  but  as  tbe^creditor  was  only 
acting  upon  his  legal  rights  ha  most  hare  proper 
notice  of  any  hostile  application. 

Solid  tprt,  KaU  and  Joau, 

Jan.  24  and  26. 
2te  TiDBT. 

Btudcmptc^  Act  1869,  tecL  l^Interim  iojiincli&a  to 
restrain  tale  bg  aheriffl 

l^e  court  wiU,  after  the  premitatim  qf  a  petition, 
interfere  to  rettrai*  a  tale  of  the  property  of  the 
bankmpt  by  the  theriff,  although  the  tner\ff'  wot  in 
postetsion  prior  to  the  adjudication. 

Reed  applied  under  the  IStb  section  of  the  Bank- 
ruptcy Act  1869,  exparu,  on  behalf  of  the  bankrupt 
tfa  an  interim  order  to  restrain  the  sheriff  of 
Middlesex  fiooi  selling  the  pn^ierty  and  efteott  of 
the  bankrupt.  The  bankrupt  was  adjudicated  on 
the  21st  Jan.,  and  the  meeting  for  the  chdce  of  a 
trustee  fixed  for  the  lUh  Feb.  next  On  the  14th 
Jan.  tbe  sheriff  of  Middlesex  had  taken  the  pro- 
perty and  effects  of  the  bankmpt  in  execution  under  . 
a  fi.  fa.,  for  a  judgment-debt  of  400JL  and  costs  rej 
corered  In  the  Court  of  Exchequer,  and  the  sale  waa 
adrertiwd  to  take  ^aoe  on  the  2Sui  Jan. 

The  Chikf  Jddob  granted  an  interim  injuocUon 
till  the  next  day,  tbe  25th  Jan.,  and  directed  that 
such  order  should  be  served  upon  the  sheriff  and 

the  execution-creditor. 

Jan.  25.— iZeerf  «n^ed  for  an  injunction  to  restrain 
all  further  proceeduigs  under  tbe  judgment.  It  ap- 
peared from  the  affidavit  of  the  baoknipt  in  sup- 
port of  tbe  application,  that  there  were  four  actions 
pending  agiinst  him  at  tbe  suit  (tf  one  creditor. 
Notice  bad  been  given  botii  to  the  sheriff  and  the 
execution-ereditOT. 

The  Chief  Judqb  sdd  he  would  grant  the  in- 
juncti(Hi,  bat  only  strictly  in  accordance  with  the 
terms  of  the  notice  of  motion.  The  affidavit  in  sup- 
port ought  to  have  contained  some  evidence  .that 
the  estate  would  suffer  materially  from  the  pro- 
posed sale  by  the  sbeiiff  as  advortised. 

Ordertd  aaconHag^, 

Bdicitor,  H.  A.  Btti. 

Tuatdagt  Jan.^. 

Be  Daviu  (a  bankrupt). 

The  Bankruptcy  Act  1869,  «.  18— /Bwiicft'wi— Aceiwr 
— GenertU  Orders,  power  to  buubs— tSeef.  78. 

TTia  court  will,  on  the  motion  of  the  petitioning  cretHUr, 
rettrain  ereditora  Jrmn  pivceeding  in  lhar  actiont 

rinat  the  dAtor,womdidUhtu  tome  amranlte  that 
petitioning  creditor  will  proceed  with  kit  petition. 

The  General  Ordert  are  made  bg  the  Lord  ChandSor 
wider  the  76th  ttdion  of  tht  Bemknpteg  Act  186flL 
oiitf  no  quettum  at  to  their  vtdidi^  em  be  entertmnea 

by  the  tourt. 

Webb  (soUdtor)  applied  on  behalf  of  the  petition- 
ing creditor  to  restrain  proceedings  under  certain 
scUona  then  pending  against  tbe  bankrupt,  in  which, 
however,  no  judgment  had  been  obtained.  The  ap- 
pupation  was  soi^oved  of  by  a  considerable  number 
of  creditort  <tf  Uie  bankmpt  He  pn4noed  an  aft- 
d»Tit  in  .wrt,  «rttloB^^@^tM^ 
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oMite  would  be  ^jodiced  bj  mch  •etlons  being 
pneeeded  with  to  execatlon. 

Harm  (solicitor)  on  behalf  of  the  creditor  Buing 
tiie  btunkrapt,  objected  that  the  General  Order* 
va«  inoonalBtait  with  the  temu  of  the  Act  of 
ParUament. 

The  CRnsr  Jdimje.— I  cannot  hear  joa  upon  that 
point,  although  I  viU  hear  any  other  argument 
which  jroa  may  wish  to  make.  Under  the  78th 
section  of  the'  Bankraptcy  Act  1861,  the  Lord 
Cihancellor  hat  ample  powera  to  make  any  order 
for  carrying  Into  effect  the  objects  of  thia  Act. 

Barria  suggested  that  the  creditor  would  be  pre- 
indioed  by  being  restrained  in  the  pfoiecution  of 
hif  common  law  rights. 

The  Chief  Judge. — He  will  not  be  prejudiced  in 
the  least.  I  hare  nothing  before  me  to  show  that 
in  case  I  ihould  make  the  order  asked  for,  the  pro- 
CMdlngi  in  bankropfa^  will  be  carried  on.  If  the 
CMditsn  will  now  nominate  •  reoeirer  to  protect 
the  ettate,  I  will  make  the  order. 

Webb  named  a  person  on  behalf  of  the  creditors 
ainceirer. 

The  Chief  Jddob. — If  that  person  acc^ts  ^e 
offlce  in  writing,  the  order  to  restrain  may  be 
granted.  The  order  mnst,  howerer,  be  drawn  np 
and  signed  to-day. 

Ordered  aeeordin^ly. 


9iilitcia[  <Sommtttr(  of  t$r  iptfbfi  Gounctl. 

Beportact  br  Douaul  EmoBtois.  Sviu  BaniataMt-lMr. 

yw.i6iautlke.6t  1869. 

C^eaent :  The  Kght  Hon.  Lord  Chblhbtokd,  Sir 
Jaius  W.  Coltub,  and  Sir  Jobbfh  Natiib.) 

Tn  GnnuL  Stbam  NATioAnmr  Coxfakt  (the 
Ownen  o<  the  Steamship  Vdod^  >W-)  «■ 
Thohas,  Gxosob,  and  Willuk  Hbdubx  (the 
Owners  of  the  Steamship  Oirbon,  reaps.) 

The  VELOCirr. 

AAnirahi/^Cdaisian—JiakH—VemlB  "eroaaiag.' 

Tie  i^ip  V.  wat  going  down  the  Thamea  on  a  usual  and 
pnper  coune.  T&&  ship  C,  vaa  coming  up  ike  river, 
ana  her  captain  wronglif  atiuming,  from  the  oppear- 
tmeof  the  red  or  port  light  of  the  V'.at  ^roatKhda 
earve  in  theriver,  that  the  V.  vxu  in  At  act «/ erotsing 
the  river,  put  the  helm  to  port.  The  captain  of  the  V.^ 
teeing  the  danger  of  a  collision,  Jirtt  ttarboarded  the 
helm  and  then  put  the  helm  hard-a-etarboard,  witA  the 
purpose  of  getUag  his  vessel  on  shore  and  saving  the 
lives  of  those  on  wwd.  A  coUision  then  oeatm<L  In 
aeam  of  damage  oaneequeat  therwn: 

Held  (reversing  the  fudgment  of  the  Admiral^  Court), 
that  the  C.  teas  tdone  to  blatHe  for  the  cal&tioa,  and 
that  the  ships  were  not  "  crossing  "  wtfAta  the  maaawg 
^f  rule  li  of  the  Begulaiioasfor  Prevexiing  (Misions 
at  Sea. 

This  was  an  appeal  from  a  decree  of  tbe  Court  of 
AdmiT^,  dated  the  26th  Dec.  1868,  ia  a  caose 
damage  promoted  by  the  respoodeuta  in  conecqnoiioo 
of  a  collision  which  occurred  betweea  the  ateam 
Teasel  Velocku  and  the  steam  ressel  Carbon,  on  the 
6th  Sept  1668. 

Sailr  in  the  mOfDing  of  that  di^,  the  Velocity,  a 
ttfinah^>  qI  abonfc  179  taaa  roister,  and  drawing 
abant  9ft.  of  water,  left  London,  bonnd  for  Calais, 
with  a  light  ca^Q^  and  with  twelTo  pssisiiiiiii  i  oo 
hoBsd.  After  paaaiiig  Cackold's  Ptdnt,  up  to  vhkh 
pafad  dM  Fe&wtQr  mi  been  piooeediiig  aloDg  Oa 


[Paw.  Go. 

south  ibore  of  the  riTer,  she  crossed  the  rrrer,  and 
then  k^  along  the  nnth  diore,  paa^ng  IfiUna 
Pier  at  adiatance  not  malar  thaaa  di^kBgO, 
She  rounded  MiUwall  Pier  under  her  starboadbdm, 

and  continued  oodcr  the  starboard  hdm  so  aa  to 
bog  the  north  tbore.  The  river  there  takes  a  eoi^ 
sideraUe  bend,  necessitating  a  Teasel  going  don 
the  rirer  using  her  starboard  helm. 

Whoi  the  Velaci^  was  off  the  UUw^  Ficr  as 
aftxcaaid,  a  vessel  showtag  a  gvaen  Ugl^  iriiiA 
aftwvards  proved  tu  be  the  GmoK,  was  obsmad 
by  the  nuMto-  of  the  VeloaOf  abovt  tbi  distaaee  of 
a  quarter  of  a  mile,  bearing  two  points  on  the  Bts^■ 
board  bow,  and  to  the  south  of  mid-chanaeL 

When  the  master  of  the  Vehcitv  obserred  the 
Carbon  aa  aforeaud,  there  i^tpearea  to  Urn  to  be, 
and  there  was  in  fact,  no  risk  of  colUaiaB;  aa^ 
accordingly,  he  did  nothing  bat  starboud  his  hdn 
a  little,  for  the  purpose  of  keqdng  as  near  to  the 
north  shore  as  the  depth  of  water  would  allow. 

Tary  shortly  afterwards,  however,  the  helm  of  the 
Carbon  was  ported,  so  as  to  make  her  come  ligjit 
across  the  river.  It  was  then  impossible  iai  the 
Velocity  to  have  avoided  a  ooHision  widi  the  Glrtol^ 
whereupon  the  master  of  the  Vehdlji  pot  his  vesad'a 
helm  hard-a-atarboard,  in  order  to  run  her  ashor^ 
and  thweby  save  the  lives  of  the  passengers.  The 
collision,  which  had  thus  become  inevitable,  took 
place  close  to  the  ncffth  shore,  the  stem  ii  the 
Carbon  striking  the  starboard  bow  of  the  Ydao^ 
and  both  vessels  taking  the  ground. 

On  the  22ad  Oct  1868,  tiie  appeUanta  brought  sn 
action  in  the  Court  of  Exchequer  agauist  the 
respondents,  to  recover  damages  for,  or  in  respect  si, 
the  aforesaid  collision ;  the  respondents  jdeadedlhst 
they  were  not  guilty,  and  issue  being  jwied  oo  tbil 
plea,  the  said  issue  came  on  for  trial  on  the  IIA 
and  I2tb  Dec.  1866,  befwe  the  Lwl  Chirf  Bana 
and  a  special  jury  at  the  Guildhall  aittioga  aftv 
Michaelmas  Term.  On  such  trial  the  joiy  found  a 
verdict  for  the  appellants. 

On  the  22od  Dec.  1668,  this  causa  came  on  far 
hearing  in  the  court  below,  and  at  such  hearing  tfas 
contention  on  behalf  of  the  xespondents  was  that  the 
Carbon  was  right  in  porting^  and  that  the  two  stw 
shins  wen  cros^ng  ahipa  within  the  meaning  <rf  tha 
Utn  of  the  sailing  and  steering  rules. 

After  hearing  the  evidence  adduced  the  ^ 
pellantfl  and  respondents,  the  judge  and  Tiiii^ 
masters  were  of  opinion  that  the  two  steamers  woe 
crossing  each  other  wiUiin  the  meaning  of  the  Ulh 
of  the  steering  and.  sailing  rules,  and  that  the 
FsftxiVv  was  solely  to  blame  for  the  coUisioii,  and  the 
learned  judge  deoeed  aecMdiagly. 

Prom  tiua  iadament  the  prasoit  aipeal  mi 
brought. 

Tbequertioo  tamed  on  the  construction  of  rales 
IS  and  14  of  "  The  Regulations  for  Prerentmg  Osl- 
lisions  at  Sea,"  issued  in  pursuance  of  the  Ueiuhant 
Shippmg  Act  Amendment  Act  1862.  These  rales 
areaaft^ows: — 

18.  If  two  ships  under  steam  are  meeting  end  on, 
or  nearly  end  on,  so  as  to  involve  risk  of  coUisinc, 
the  helms  of  both  shall  be  put  to  port,  so  that  eadi 
may  paas  on  the  port  aide  of  the  other. 

14.  If  two  ships  under  steam  are  cioaaing  sou  li 
involve  jiA  of  collision,  the  ship  wiiich  lias  the 
other  «i  her  own  atacboaid  sid«  diaU  keq  oafcoE 
the  way  ct  the  other. 

Nov.  26.—ilUward,  Q.  C,  BrtU,  Q.  G,  and  Cohm, 
argued  for  the  appellaota,  and 

Dr.  Deane,        and  Clarksoa,  for  the  respoodaBli. 

Chr.  ado.  vak. 

Dee*  6. — Judgment  was  jj^vered  by  iMd 
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tte  High  Court  of  Admiralty  in  a  caurc  of  danwffe 
iastitnted  by  the  owmn  of  a  ateam-tveead,  the 
CMoK,  agaiost  the  owoen  of  the  tteam-TOMwl  the 
Vibeitjf,  for  the  damage  done  to  the  Carhm  in  a 
colliaioo  between  the  two  Tetaeb,  for  wbioh  coUWon 
the  teamed  judge  held  that  the  Veheitg  was  alone  to 
Uame,  and  decreed  acooidinglj.  la  the  coarse  of 
the  argument  of  the  appeal  their  lordshipe  were  in- 
formed by  the  cooukI  for  the  appellants  that  the 
owners  of  the  Vtloeitg^  bad  broogbt  an  action-at-law 
against  the  owaera  ot  the  Carbon^  and  had  obtaineit 
a  Terdict  with  damages.  That  npoo  an  apj^c^on 
to  the  Court  of  Exchequer  for  a  new  trial  the  Chief 
Baron  (who  tried  the  cause)  expressed  his  entire 
satisfaction  with  the  Terdict,  that  the  court  would 
not  grant  eren  a  rule  ni«i  to  set  it  aside,  and  after- 
wards refused  to  give  the  defendants  leave  to 
q^eal.  This  rerdict  must  hare  pioceeded  upon  the 
ground  of  the  Carbon,  haring  been  eolelj  in  the 
wrong ;  because,  if  there  bad  been  007  fault  con* 
tribnting  to  the  collision  on  the  part  of  the 
Vdociiy,  although  there  was  eTen  a  greater 
degree  of  blame  imputable  to  the  Carbon,  the 
owners  of  the  Velocity  would  not  hsTe  been  entitled 
to  SDCceed  at  law.  It  is,  perhaps,  difficult  to  resist 
the  influence  arising  from  the  sncceisf nl  iMue 
Uii*  proceeding  at  law  the  ^tpellanta,  bat  their 
Livdships  hare  endearonred  to  omfloe  their  minds 
entirely  to  that  which  alone  is  properlj  before  them, 
the  evidence  giren  Id  the  Court  of  Admiralty,  and 
the  reasons  stated  by  the  learned  jndge  for  the 
decree  which  he  pronounced.  The  collision  took 
^ace  in  the  lUrer  Thames  a  little  below  UillwaU 
fier,  at  about  8.45  ajn.,  5th  Sejit.  1868.  It  was  a 
flnemooulight  mtaning,  and  the  tide  was  about  high 
irater,  and  ilaclc.  The  Vdoeity,  a  steamship  of  179 
tons,  was  going  down  the  river  on  her  way  to  Calais, 
The  Carbon,  a  screw-steamer  of  300  tons,  was  pro- 
ceeding np  the  river  to  London  with  a  cai^o  of 
coals.  The  Vdod^  had  been  on  the  sontb  side  of 
the  river  Dotil  she  arrived  at  Cocktdd's  Point,  when 
•he  crossed  over  to  the  north  sh(n«,  and  just  before 
the  odlision  was  rounding  IfillwaU  pier  and  making 
her  way  along  the  north  shore  under  a  starboard 
helm.  The  Carbon  was  going  up  the  river  in  mid- 
duonel,  and  at  about  a  quarter  of  a  icile  distance 
■aw  the  red  or  port  light  of  the  Vdodty  bearing  a 
little  on  her  starboud  bow.  Tlio  helm  of  the  Corftra 
was  immediately  ported  which  carried  ber  towards 
the  Vdocity,  The  captain  of  the  Vtlocity,  seeing  tlie 
danger  of  a  collision,  first  startxurded  the  helm  and 
afterwards  ordered  it  to  be  put  hard-a-starboard,  so 
as  to  get  his  vessel  ashoi^  and  aave  the  lires  of 
ttiose  oa  board,  and  the  Carbon  ran  into  hv  star- 
board bow  and  cut  ber  from  the  deck  down  to  the 
heeL  It  was  admitted  on  both  sides  that  this  was 
not  a  case  of  two  steam-vessels  meeting  end  on,  or 
nearly  end  on,  so  as  to  require  eadi  of  them  to  yaX  the 
helm  to  por^  in  obedience  to  the  13th  article  of 
the  BeguiatioDS  for  Preventing  Collisions  at  Sea. 
Bnt  it  was  considered  by  the  leazDed  judge  of  the 
Court  of  Admiralty  that  the  14th  article  applied, 
and  that  the  two  vessels  were  "crossing  so  as 
to  involve  the  risk  of  collision,"  and  that  it  was 
therefore  the  duty  of  the  vessel  which  had  the  other 
on  her  starboard  side  to  keep  out  of  the  way.  The 
learned  judge,  in  delirering  his  judgment,  said: 
"  We  "  (that  is,  himself  and  the  elder  brethren  of 
the  Trinity  House  by  whom  fae  was  assisted)  "  think 
that  the  evidence  establishes  that  the  Carbon  saw 
the  mast-head  and  port  light  of  the  Vtloaiy  alone. 
The  vessels  were  therefore  crossing  under  toe  rule 
to  which  I  have  referred  "  (the  Utb),  "and  it  was 
therefore  the  duty  of  the  Carbon  to  get  out  of  the 
way  of  the  Velocity.  The  course  which  the  Carbon 
adopted  was  to  port,  and  the  Elder  Brethren  think 
that  this  was  the  only  mode  of  getting  out  of  the 
iray  in  the  dreamstancea.   Bat  the  fact  of  the 
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Carbon  having  seen  the  port  light  (tf  the  Veha^ 
dfies  not  necessarily  prove  that  tlw  Vdoeity  was 
crossing  the  river  as  the  learned  judge  and  hie 
assessors  seem  to  have  thought.  The  relative  positim 
of  tlie  two  vessels  when  they  first  came  in  sight  of 
eadi  other  most  not  atone  be  regarded,  bnt  also  the 
bend  frf  the  river  in  the  part  where  the  collision 
took  place.  A  vessel  rounding  the  curve  of  the 
Dorth  shore  would  necessarily,  during  some  part  of 
her  course,  have  her  head  elightly  inclioed  towards 
tlie  south  shore,  so  as  to  exhibit  her  port  li^t  to  a 
ressd  in  mid^bannel  coming  in  a  contrary  dine- 
tion ;  and,  in  fact,  the  Vdoeity  was  not  crossing, 
or  intending  to  cross,  the  river  when  she  was  seem 
by  the  Corim,  bnt  was  pursuing  the  regular  course 
along  the  nerth  shore ;  keeping  as  near  to  that  shorn 
as  was  convenient  under  a  starboard  helm.  The 
^f>elUnts  alleged  that  this  was  the  well-known 
cDstomaiy  trade  for  vessels  going  down  the  rive^ 
and  to  esteUish  their  case  in  this  respect  tiiey  called 
Capt.  James,  the  principal  harbour-master  of  the 
river,  who  said,  "  It  is  the  custom  that  vessels  going 
down,  wtuitever  be  their  tonnage  or  their  cargo, 
and  whether  at  flood  or  ebb  tide,  invariably 
keep  on  the  north  side,  and  vessels  oraninff 
up  invariably  keep  on  the  south  sidew"  ^Dm 
quartermaster  tA  ue  Dreadaoaght  hom^tal  ibip^ 
which  is  moond  not  far  from  the  place  when 
ttie  collision  occurred,  also  stated  that  the  regular 
course  of  steamers  going  down  the  river  is  to  ke^ 
on  the  north  side  ;  and  the  captain  <A  the  VeZra'fh 
who  has  been  tiiirty-three  years  in  command  of 
vessels  belonging  to  the  Steam  Navigation  Com- 
pany, said  that  for  twenty  years  he  had  always,  in 
gmng  down  the  river,  gone  as  dose  as  he  could  to 
the  north  shore,  as  his  usual  track  and  the  shtntest 
way.  That  Uiere  has  been  a  practice  for  vessde 
going  down  the  river  to  prefer  the  north  to  the 
south  stum  is  proved  by  the  above  evidence,  but 
that  there  was  any  custom  of  thia  kind  in  the  afcriefe 
sense  of  the  word,  to  which  all  vessels  would  be 
boand  to  craiform,  is  certainly  not  tlie  fact.  On 
the  contrary,  from  the  year  1854  down  to  the  year 
1863  the  rule  laid  down  by  Act  of  Parliament 
required  vessels  going  down  the  river  to  keen 
towards  the  south  shore.  By  the  297th  seetion  oi 
the  Iferchant  Shipping  Act  1854  it  was  enacted 
that,  "Every  steamship,  when  navigatiog  any 
narrow  channel  shall,  whenever  it  Is  safe  and  pcao- 
ticable,  keep  to  that  side  of  the  fair  way  or  mid- 
cbannd  wMdi  lies  on  the  starboard  side  of  such 
steamship."  Therefore,  the  captain  of  the  Vdoekth 
in  running  down  Uie  river  w  the  north  shore,  wiudi 
he  stated  to  have  been  his  iimriable  praotioe  lot' 
twenty  years,  was,  for  some  of  those  years,  aottng 
in  direct  disobedience  to  the  Act  of  Parliament. 
But,  in  18C2,  by  the  Merchant  Shipping  Aote 
Amendment  Act,  the  297tb  section  of  the  former 
Act  was  repealed,  and  vessels  navigating  the  river 
were  left  at  liberty  to  go  on  whichever  side  of 
it  they  pleased,  taking  care,  ol  coars^  to  obswe 
the  regulations  for  preventing  colliuons.  The 
VJodty,  at  the  time  when  she  was  seen  hj  thn 
Carbon,  was  where,  under  the  existing  law,  she  had 
an  undoubted  right  to  be,  and  was  pursuing  her 
regular  course  ^ong  the  north  shore,  when  her 
red  light  presented  itself  to  the  Carbon's  view. 
Now,  if  the  persons  in  charge  of  the  Carbon 
knew,  as  they  ought  to  have  known,  the  bend 
of  the  river  in  that  part,  and  also  knew  that 
it  was  usual  for  vessels  gcdng  down  the  river, 
t3  Steer  their  course  along  ttie  north  Bh(H«, 
they  had  no  more  right  to  assume  that  the 
Vehdtv  was  in  the  act  of  crossing  the  river  than 
that  sue  was  pursuing  an  ordinary  course  in  hec 
way  down  the  river.  The  learned  judge  of  tiw 
Cowt  of  Admiralty  held  that  as  Ae  vessels  .were 

cnniBK  tike  (M>  e^lRllldl^Cbli^Ogt^ 
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<rf  the  Vdocit!^s  way.  And  the  coontel  for  the 
rHPondeDts  urgoed  that,  if  this  were  the  cue,  the 
F«oet^,  hr  the  1 8tli  irtlcle  of  the  regulations,  ought 
to  have  kqit  her  coan^  which  thej  interpreted  to 
meaa  that  she  shoold  haTe  followed  the  diraction  in 
which  her  head  happened  to  be  turned  at  the  time 
■he  wai  seen  by  the  Oirbon.  Bat  lach  an  interpre- 
tation of  the  rule  would  lead  to  conatant  anoertainty 
and  perplexi^,  as  the  ooone  of  a  Teuel  would  be 
oontinnwly  rSxying  whemrer  she  had  to  turn  out  of 
tiie  way  to  tToid  any  other  Tessel,  or  might  be  com- 
pelled to  follow  the  tnrns  and  windings  of  a  rirer. 
If  the  18th  article  applies,  the  Vdodtw-wa*  bound  to 
keep  her  course  down  the  rirer  on  the  north  shore, 
and  this  coarse  she  kept  till  collision  with  the  Carbon 
wu  imminent,  wlien  ilw  pat  her  helm  baid  a  star- 
board to  run  herself  on  shwe.  Their  Lordships  are 
cf  opinion,  howerer,  that  this  was  not  a  case  in 
which  either  the  13th  or  the  I4th  article  of  the 
fegtUatiODB  was  applicable.  It  was  admitted  that 
this  was  not  a  case  of  two  ships  under  steam  meeting 
end  OHj  or  nearly  ead  on,  under  the  18th  article,  and 
in  their  L<Hdshipi'  judgment  the  Fefectfjr  and  the 
Carbon  were  not  "crossing  "  vithin  the  I4tb  ertide. 
Bat  patting  the  regulations  aside^  th^  axe  at  a  loss 
to  discoTer  what  possible  blame  can  be  impated  to 
the  Vdoatg.  She  had  a  perfect  right  to  be  where 
she  was,  and  she  was  pursuing  an  usual  course  of 
navigation  down  the  river,  from  which  she  never 
devliued  until  forced  to  do  so  by  the  peril  ot  a  col- 
IMon,  into  which  she  waa  broiuht  hy  the  sudden 
diaiwe  aS  coarse  of  the  Oarbam.  On  the  other  hand, 
tiie  Carbon  iVpeuB  to  their  Itordshlpa  to  be  wholly 
to  blame,  am  knew,  or  ouf^t  to  have  known,  that 
a  vessel  going  down  the  river  had  a  right  to  ran 
down  on  the  north  shore,  and  that  in  the  position  in 
which  she  waa  the  appearanoe  toher  of  Ihered  light 
of  a  vessd  on  that  siae  of  the  mid-duumel  waa  no 
indication  that  the  ressel  was  in  the  act  of  crossiug 
the  riTfltr;  and  yet,  there  b^ng  nothing  else  to  jus- 
tify the  belief,  she  acts  at  once  upon  her  hast;  and 
vroneons  conclusion,  and  so  occasions  the  colQsion. 
Even  supposing  the  Carbon  to  have  excosably  mis- 
taken the  course  of  the  Velocity,  how  can  ^  recover 
unless  die  show  that  the  Velocity  waa  in  fault? 
Tb^  Lordships  (as  atreadv  observed)  are  anaUe  to 
discover  that  any  degree  of  I  lame  can  be  attributed 
to  the  Velocitjf,  dther  by  her  having  pursued  a  coarse 
which  she  was  not  at  liberty  to  pursue  or  having  been 
bandied  in  any  way  which  the  coarse  down  the  ntuth 
•hore  did  not  prescribe.  They  will  therefore  reoom- 
mend  to  Bst  Majesty  to  reverse  the  decree  i^peated 
ftonif  to  dimias  tiie  Mpellanu  from  the  aoit,  and  to 
oondemn  the  respondents  in  the  ooeti  In  the  ooart 
below,  and  aleo  in  the  coati  of  Uils  i^paal. 

Jw^^aml  mcnsef. 

Proctors  fov  the  a^Uants,  Catbaiu  and  Jehn. 

Proctor  fw  the  reapcmdents,  B.  G.  5to£cs. 


OOVKT  OF  APPEAL  IN  OHANOBRY. 

Bflported Jv  Tromu  BiooKnAXK  and  B.  Btiwibt 
BOCMB,  Eaqn^  BuriMegMULftw. 

Tkwwtb^,  Aov.  25, 1669. 
(Before  Lord  Justice  Qiffjlbd.} 
The  Bxsx  op  Himdustait,  Chika,  and  Japax 

(LimTED) ; 

Eiktbba'b  Case. 

C'oiigMai/—Tranfa-  —  Jteffutrttti<m  of  ~  Subsequent 
mj^nS-up ^  TranMftr  collunve- Jitetifieati^  of 
rtgttter^Companiu'  Act,  1862,  lect.  85—Ca$Utmder. 

■'"iST-SlAi!"'  in  a»  about  boMk, 


761.  per  «Aars,  executed  a  tramfer  to  iddA  wu  u 
prtMtr  finm  on  the/ace  of  il,  and  itaUd  that  ii»  coa- 
tidtratun  paid  U  R.  was  195t  Tkt  Inutftr  m 
laid  bifort  ih*  dirtdan,  hAo  had,  bg  tie  artidn  ^ 
OMtodatioM,  a&ioluU pover  to  rt/tae  to  rtgiattr  it;  Ml 
thof,  unthtmt  maJaHa  am/  impiirWy  approved,  axdre^ 
tend  tho  name  of  M.  aa  the  katdtr  oj  tkt  tkarti,  aad 
wAen  the  eompany  vku  ordered  to  be  wotad-^  u  lit 
Jo&noing  Decanber  kit  mum  waa  atiB  iibm  lit 
r^iatar.  TAe  officii  Hqmdatar  diaeaoerad  Oat  U. 
had  nmr  pedd  oijjp  eamddaraUam  to  £,  ad  Ikat  Is 
tow  a  paraom  inttoal  prt^Hriy,  aamag  tAaai  U 
a  waakt 

ffehi (affvmha  the  decision  of  Stuart,  V.C,\  Aataadtr 
sect.  Zoo/ the  Companies  Act,  1862,  rAe  crart  kii 
jurisdiction  to  ^fcti/a  the  register,  and  that  K.'i  sum 
must  be  substiluleafor  M's ;  and /urther,  ihiU  as  tit 
appUeation  waa  made  i»  a  windit^-ap,  the  gtMruf 
practica  in  (^aacera  t^Uad,  and  Aaeovieaudarda 
the  af^latU  who  haa  faikd  to  pqg  the  eoitt  of  off 
parttu,  apart  f^am  aay  taaetaiM  a*  to  coats  is  fit 
S5tk  ssc»m. 

Where  a  noma  i*aotpF^ier^ontiartgiater,UKUuiuag 
vpon  the  regiater  "  wiAoai  aaffidaat  caaaa'  aadtr  that 
aectioMf 

A  auatmona  to  rectifa  the  register  of  a  compamf  ineeam 
of  teinaiag-vp,  wou&f  be  iaaued  on  (M  applicatiaa,  not 
of  the  <f0&ial  liqaidators,  but  of  the  company  itadf. 

This  waa  an  appeal  by  Mr  Archibald  Kintrea 
against  an  order  of  Stuart,  V.C,  by  which  hii 
Hononr  ordered  that  the  ^qpellanfs  name  abonld 
he  inbetitntod  upon  the  list  of  contribntories  of  the 
above-named  bank  for  that  of  a  Bfr  Alezaate 
M'Lachlan  as  the  owner  iA  145  shares,  alUunirt 
before  the  winding-up  of  the  company  commeaeed, 
tliosQ  shares  had  been  transferred  by  MrKintmto 
Mr  M'Lachlan,  who  at  the  date  of  the  windiDg>vp 
was  on  the  register  aa  the  holder  thereof. 

Hie  drcumstances  were  as  ftdlowe : 

The  transfer  took  place  In  June,  1866,  when  tie 
deed  of  transfer  was  laid  before  the  directon.  On 
the  face  of  it,  it  was  sUted  that  the  consideratka 
was  195/.,  and  that  it  had  been  paid  by  M'Lachltn 
to  Kintiea.  Without  inquiry  or  farther  examina- 
tion, the  directors  uproved  toe  tnuufer,  and  it  wu 
duly  registered.  Toe  sluues  were  nominally  (tf 
lOOJl  each,  on  which  25JL  only  had  at  that  time  been 
called  up,  but  the  price  of  the  day  was  aboat  il.  15i> 
per  share. 

Five  months  after  the  transfer,  the  winding-up 
order  was  made,  and  official  liquidates  *ere 
appcdnted.  In  tettUng  the  list  of  contribotorics* 
cucnmstances  came  to  their  knowledge  which  led 
to  further  investig^on,  when  they  discovered  that 
M'Lachlan  was  a  steward  on  board  a  steam  vessel 
at  a  salary  of  U.a.  week,  and  that  he  had  notbiog 
in  the  world  beyond  his  earnings  ;  that  he  bad  paid 
□othi^  whatever  to  Kintrea;  and  that  (u  the 
Lord  Justice  concluded  from  the  evidence)  it  never 
waa  KIntrea'a  intention,  from  flnt  to  last,  to  part 
with  his  interest  in  the  shares. 

The  learned  Vlce-Chaocellor  took  the  same  vie* 
aa  to  the  appellant's  intention,  and  on  the  applicatioa 
of  the  official  liquidator  by  nam^  and  not  of  the 
company,  as  would  have  been  regular,  directed  Um 
register  to  be  rectified  by  inserting  Kiatrea's  nanie 
in  place  of  McLachlan'%  ndering  Kintrea  to  pi7 
the  costs. 

The  original  sammons  waa  heard  in  chambers  \ij 
the  ^oe-Chancellor  In  perstm,  who  declined  to  ban 
it  re-argued  in  court  Hia  LordsUp,  after  ezpieae* 
ing  much  reluctance,  consented  to  hear  the  a^eal 
against  this  order  preferred  by  Mr.  Kintrea. 

Hardy,  Q.  C.  and  Biggins,  for  the  appeal,  nUa^ 
ddefty  imon  Ba  The  Jona-StotkJXoaiaaA  .OwyT 
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N.  S.  363,  which,  tbev  araaed,  showed  that  when  a 
company  had  accepted  and  ragiitered  a  traosf  er  they 
could  not  aftarwaids  divputo  it.  The  official  Uqoi- 
dttor  bad  no  right  beyood  that  of  his  company. 
The  transfer  was  not  shown  to  be  collasiTe,  nor  was 
it  shown  that  the  appellant  retained  any  interest 
whatever  in  the  shares.  And  though  the  shares 
were  at  a  discount  in  June  18GG,  there  was  nothing 
to  show  that  the  hank  was  embarrassed,  and,  in  fact, 
the  winding-up  order  wm  not  made  till  the  follow- 
tncl>ecember.  The  Act  ot  1863  provided  that  the 
person  on  the  register  was  to  be  deemed  the  member 
of  the  company :  (is.  28,  80,  71  of  Companies  Act 
1862.)  If  Kintrea's  name  was  to  be  substituted 
for  McLadilan'a,  that  could  be  done  only  under 
sect.  35  of  the  same  statute^  which  gare  the  comrtno 
jurisdiction  to  order  costs  against  him.  Ba^  at  all 
events,  the  order  most  be  varied,  as  it  was  wholly 
informal  that  such  an  order  shomd  be  made  on  the 
qflication  of  the  official  liquidator,  and  not  of  the 
company.  They  referred  to 

f^'sCose.SDr.  ftSm.4!S2;  12  L.  T.  Sep.  N.  S. 

Be  The  Anglesea  Colliery  Company,  15  L.  T.  Bep. 
N.S.127; 

Be  The  Bahia  and  San  JFrajicisco  Railway  Com- 
pany, L.  Bep.  3  Q.  B.  581 ; 

Ex  parte  Ward,  L.  Itep.  3  Ex.  180 ;  18  L.  T.  Bep. 
N.S.145J 

Ward  and  Henry'i  Case,  L.  Bep.  S  Ch.  App.  131 ; 

16L.  T.Bep.  sr.  S.854; 
Be  The  BriUA  Sugar  Jt^ntry  Company,  8  K.  A  J. 

406; 

Hyam'a  Case,  1  De  G.  F.  A  J.  75 ;  1  L.  T.  Bep. 
k  3. 115; 

De  Pas^i  Cass,  4  Se  O.  &  J.  5U;  33  L.  T.  Bep. 
838; 

Weaton'e  Cm,  L.  Bep.  4  Cb.  App.  20;  19  L.  T. 

Bep.  N.  S.337; 
Lum$den'$  Gate,  L.  Bep.  4  Ch.  App.  31 ;  19  L.  T. 

Bep.  N.  S.  487. 

Greene,  Q.C.  and  lindkih  tot  the  official  liquida< 
ton  upon  costs  only,  relied  upon  the  analogy  of  the 
Tnutee  Belief  Act,  and  cited 

Be  Woodburn'e  WiU,  IDe  O.  A  J.  833. 
Sx  parte  Barry,  S  Dr.  ft  Sm.  831 ;  11  L.  T.  Bep. 
N.  a.  691. 

The  court  had  jurisdiction  under  sect.  35,  but,  if 
not,  sect.  170  provided  that,  in  the  case  of  a  winding, 
np,  the  ordinary  jmilsdtction  should  be  in  force 
until  the  court  had  made  rates  coDcerning  the  mode 
of  proceeding. 

Hardy,  Q.C.  having  replied  on  this  question, 

OiTFARD,  L.  J.  said :  It  is  to  be  regretted  that 
this  case  was  not  discussed  before  the  court  below, 
because  it  is  always  of  the  greatest  advantage  to 
this  court  to  have  die  beaeflt  ol  the  learned  jadse's 
obwrvatioDs  on  the  case  in  the  court  below,  and  to 
that  I  think  I  may  add  that  it  is  reallv  the  tight  of 
flie  suitor  that  he  should  not  come  here  to  have 
his  case  considered  by  the  appellate  court,  from' 
which  there  is  no  appeal  except  to  the  House  of 
Lords,  otherwise  th&o  after  he  has  had  the  benefit 
of  a  complete  discusuon  in  the  court  below,  and  an 
expression  of  the  opinion  of  the  learned  judge  in  the 
Court  below,  in  such  a  way  as  that  this  court  may. 
have  an  omxvtnnity  of  really  reviewing  it.  I  think 
dkii  Is  to  be  regretted. 

However,  X  cannot  say  that  I  feel  any  difficulty 
whatever  in  any  part  of  this  case.  The  greater  part 
<tf  the  argument  has  bem  directed  to  the  85th 
■eotioa  of  the  Act  of  186S,  and  the  material  cases 
which  have  been  refUrad  to  nu^  be  readily  dis- 
posed ot.  Two  cases  at  law  were  referred  to — one 
was  the  case  of  the  Dakia  axd  San  Frmdaco  Sailwag 
Compcaoft  *od  tha*  rimply  a  case  in  which  the 
oonrt  of  law  considered  that  thecompany  had  ettt^ed 


itself  by  what  it  had  done.  The  court  there,  it 
appeared,  bad  re<^ved  certain  forged  transfert, 
issued  a  certlflcate  in  fionformity  with  those  forged 
transfers,  and  some  third  party  dealt  on  the  faith 
of  that  certificate.  As  the  position  of  the  third 
party  was  altered,  the  court  of  law  applied  under 
those  circumstances  the  doctrine  estoppel,  which 
is  perfectly  well  known.  It  is  quite  cImt  that  that 
has  nothing  to  do  with  this  case. 

The  next  case  was  that  of  Ex  oarte  Ward,  and 
there  agidn  the  appUcadon  was  xefused.  That  wae 
an  application  by  a  member  of  a  company,  who  said 
that  the  company  of  which  he  became  a  member 
were  not  to  carry  on  business  until  the  whole  of  the 
shares  were  subscribed,  and  that  they  were  canying 
on  business,  notwithstanding  that  all  the  shares  had 
not  been  subscribed,  and  he  sought  to  be  relieved  on 
that  ground.  Kelly,  C.B.,  in  his  judgment  theresi^ 
that  the  power,  alluding  to  the  85th  section,  is  giveo 
only  under  certain  circumstances,  amongst  others 
when,  be  says,  the  plaintiff's  namehas  been  put  on  tlw 
register  "  without  sufficient  cause."  If  he  had  b««i 
induced  by  fraudulent  misstatements,  or  fraudulent 
su^«ssioii,  to  beoonie  ■  member,  and  thereumm 
the  name  had  been  entered  on  the  register,  that 
undoubtedly  would  have  been  *'  without  suffldent 
cause."  That  at  all  events  is  a  decision  of  a  court 
of  law  that,  if  there  is  a  fraud,  or  if  the  transacticn 
is  such  that  it  cannot  stand,  it  is  equivalent  to  the 
name  bdng  od  the  registtt  "without  suffldeat 
cause." 

Then  we  have  the  two  cMe«  In  this  court  FirsL 
Ward  and  Bemrg's  case,  In  which  Turner  and  Iiora 
Cairns,  ImTJ,,  somewhat  differed  in  their  view  of 
the  Soik  section.  Lord  Cairns  pot  a  narrower  coQ- 
struction  than  Tomer,  L.  J.,  but  I  do  not  apprehend 
that  anythicg  fell  from  either  of  those  learned 
jodgei  In  that  case  whicb  would  in  the  least  degree 
Int^ere  with  the  rule.  Turner,  LJ^  thought  the 
section  would  extend  to  equitable  owners  un- 
doubtedly. There  there  was  a  ptrHcular  name 
registered ;  the  man  whose  name  was  on  the  register 
had  sold  to  some  one  who  did  not  get  himsdf  regis- 
tered, and  that  some  one  bad  sold  to  some  one  use. 
In  that  state  of  things  the  Lord  Jostiees  held  that 
there  was  a  ^per  case  to  Inteifen  metdj  under 
the  35th  section.  That  has  nothing  to  do  with 
the  present  case. 

The  last  case  it  is  necessary  to  refer  to  ia 
StduTa  caa&  That  was  clearly  a  case  in  which  the 
company,  having  laid  by  and  taken  no  steps  for  a 
great  length  <tf  tamo,  all  of  a  sudden  turned  round, 
being  themselves  entirely  in  defaolti  and  sought  to 
put  a  shareholder's  name  on  the  registO'.  hfoi 
Cairns  said,  as  might  well  have  bein  ntpected, 
"  Yon  have  been  in  this  default ;  you  cannot  come 
here  and  rectify  the  register,  when  iu  point  of  fact 
the  state  of  the  register  is  owing  to  yonr  own  negli- 
gence." Those  are  all  the  cases,  and  to  my  mind 
Uiey  do  not  tonch  the  [vesent  case. 

With  regard  to  the  section  of  the  Act,  whether 
you  consider  the  latter  part  of  the  section  as  con- 
trolled by  the  former,  as  was  Lord  Caims's  view, 
or  whether  you  take  the  wider  view  adopted  by 
Turnw,  L.  J.,  the  result,  as  regards  this  caae^  is,  to 
my  mind,  quite  the  same ;  because  ec  0D«eeist<  we 
have  a  ri^t  to  inqnire  whether  the  man's  name  Is 
on  the  register  "  without  sufficient  cause,"  or,  to 
put  it  in  other  words,  is  it  or  is  It  not  {woperly  on 
the  list  of  members,  because  if  it  is  not  properiy 
inserted,  that  Is  being  on  the  roister  of  ihaie- 
holders  "  without  snffluent  cause." 

Now,  what  are  the  facta  ?  We  most  t^  it  that 
the  dlrecton  have  done  th^  duty  (that  Is  the 
intent),  and  the  facts  are  theee:  There  is  pre- 
sented to  the  directors  a  transfer  which  states  on 
the  face  al  it  that  1951.  had  been  nud  by  M'Lachlan 
That  appear,  on  the  ^     g  ^Ogft-^ 
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tnuMMtioo  of  sale  and  pvrchaM  u  betwven  mntm 
aod  H*LacblsD,  and  when  that  repreteDtaUoD  Is 
made  the  directors  ma^  well  trost  to  it,  and  may  be 
Kzenaed  for  not  asking  an^  qnestions  about  it. 
They  are  not  bound  to  ask  a  question.  As  was 
laid,  I  recollect,  by  Lord  Cranworth  in  one  of  the 
cases,  DO  man  can  complain  when  he  makes  a  re- 
■naentatlon  to  other  parties  that  thoae  other  parties 
naroen  to  beliere  what  he  says.  I  must  take  it  that, 
la  Uiis  case,  ttus  directors  did  believe  what  was  said, 
and,  that  being  so,  I  moat  take  it  that  it  was  not  in 
the  least  the  duty  of  the  directors  to  inquire  farther, 
and  that,  in  the  ordinary  course  of  their  dn^,  there 
hting  a  sale,  it  would  hav«  been  wronK  vhen 
then  was  a  bonajtdt  sale,  it  was  to  be  sida,  hecaoae 
*  man  was  not  rii^  he  shonM  not  be  put  on  the 
tegister  of  shareholders.  But  that  altematiTe  must 
be  taken  as  the  inducing  cause,  taking  that  by  itself. 
If  the  facts  had  been  told  to  the  directors  of  the 
company ;  it  Is  reasonaUe  to  suppose  that  th^ 
would  hare  made  InqoirT,  And  what  are  the  fiuitsf 

First  al  all,  the  im  nerer  passed  at  alL  IToc 
a  sixpence  was  piUd.  The  next  thing  discorered 
wonld  have  been  this,  if  they  bad  made  the  least 
inquiry,  that  MfLachlan  ^was  steward  on  board  a 
■teamer,  that  he  had  not  a  halfpenny  in  the  W(»id, 
that  his  wife  earned  10s.  a  weelc,  and  this  farther 
tad,  that  It  nenr  was  the  Intention  of  Kintrea,  from 
ftret  to  lai^  topartwltli  Us  interest  in  thew  riwrea. 
Rwas  slmMy  his  Actin  to  put  these  shaies  into  the 
name  of  U'Ladilan  for  purposes  of  his  own.  Mr. 
B3ntrea  has  not  oome  forward  to  say  what  those 
jmrposes  were,  and,  therefore,  all  we  can  do  is  to  try 
to  come  to  a  reasooabie  eonclosion  from  the  beta  of 
-fhU  eaae  aa  to  what  ttaosB  pnipoies  wwe.  And  the 
reasonable  ooodusioo  is  this.  On  these  shares  2&L 
oadi  had  been  pidd,  and  they  were  worth  at  tiiat 
ttme  about  8L  15<.  Th^  wm  lOOl.  shares,  and  on 
•very  one  of  the  146  mere  was  a  liability  of  76L 
A3D.d  tiumgh  true  it  is  that  these  shares  could  pos- 
riUy  haTB  been  sold  in  ^e  market  iwSLar  BL  16s. 
fer  ihar^  it  is  erident  that  the  oUeet  of  tte  trsna- 
aotlon  was  this,  to  put  tiiem  Into  tiwname  (rf  aman 
irto  was  in  no  degree  responslUc^  totakedwidiaDoe 
9t  the  market,  Imt  to  take  it  In  such  a  wi^  ■■  that 
mrr  further  liability  should  be  escaped. 

That  is  the  reasoiiable  construction  of  such  a 
transaction  as  this.  Then  let  us  go  a  st^  further. 
Sawoalag  the  facta  had  all  been  told  to  the  direetcm^ 
earn  Mr  Kintrea  have  said  now,  that  bto  name 
ihoold  not  be  taken  from  the  register?  If  tUs  bad 
been  done  by  arrangement  with  the  eompuy,  it 
would  have  been  what  in  tliis  court  is  looked  upon 
aa  a  fraud  upon  ttie  com  pan  v — a  colourable  traas- 
action  which  this  court  cfflUd  not  allow  to  stood. 
That  hAng  wo,  it  seams  to  me  to  fUlow,  aa  a  matter 
«f  coarse,  that  Kintrea's  name  most  be  rastored,  and 
iC^Laehlan's  name  taken  from  tlie  list  I  put  it  on 
two  grounds.  First,  it  being  clear  tiiat  if  a  man 
chooses  to  make  a  rejnvsentation  which  is  nntme, 
but  which  reasonably  induces  the  direottHs  to 
r^jster  a  name,  and  it  afterwards  tnms  out  that 
that  repnsentatleii  is  whaSfy  and  utterty  mtra^  he 
oannot  oom^ain  ot  any  conasquencei  Mhndag 
■pon  the  directors  beliering  his  representation.  The 
other  ground  cenristo  of  those  circumstances  which 
bring  this  case  entirely  within  De  Piufft  case  and 
Hgam't  case.  I  really  should  not  have  tlungfat  it 
worth  while  to  allude  much  to  other  parts  M  tiie 
ease,  but  that  it  has  been  said  la  ^  argoment  that 
there  is  some  doubt  as  to  whether  the  oourt  oonld, 
under  ttie  85th  section,  take  upon  itsdf  to  act  upon 
Aam'*  case  and  £>t  P<aa't  case. 

I  do  not  hesitate  to  ssy  that  I  have  no  doubt 
whatever  that  tUs  court  can  act  under  the  36th 
aeetion  in  sneh  cases  as  ifyom's  and  D»  Buft,  jost  as 
much  aa  it  could  without  the  pastiiw  of  that  8Sth 
.MBtkn.  And  for  this  ainqile  reaaoat  ttw  otbu- 
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names  wonld  be  on  the  regltter  "witboot  sulRdsat 
cause,"  or  (as  I  have  opluned  by  what  was  mmn 
"without  sufficient  cause ")  improperly  on  tke 
register.  I  havc^  therefnrei  no  hedtotlon  whalsnr 
in  putting  Mr.  ESntna  in  Hw  phoe  oC  lb. 
Mliadilan. 

Then  there  only  remains  the  queation  of  costs, 
and  that  is  qvito  a  mattn  of  coorae.  Ihadfoigottm 

the  170th  secUcm,  but  when  one  comes  to  cmdda 
that  section,  and  when  one  considers  that  tUs 
is  an  Mplication  under  the  Winding-up  Act,  I  qidte 
agree  I  might  have  have  had  considerable  diflbml^ 
if  there  had  been  no  winding-up,  and  if  I  had  besa 
confined  entirely  to  tiie  86ih  section ;  but  conridsr- 
ing  that  this  is  snder  the  Winding-up  Act^  I  hire 
just  the  same  jnrisdietion  as  I  should  have  withovt 
the  35th  section.  I  have  no  doubt  upon  that,  sad 
therefore  without  gc^ng  to  cases  under  the  Trnstee 
Relief  Act,  wliich  also  wonld  probably  enable  me 
todo  it,  I  can  dearly  do  so  ooder  the  ITOtfa  setAtOB, 
Ilieref  or^  I  am  of  opinion  that  the  <xder  of  ttw 
court  below  is  perfectiy  right,  and  that  this  an>etl 
must  be  dismined  with  costs.  There  is  only  one 
formal  matter  in  wliich  it  Is  wrong ;  that  is,  it  so 
happens  that  the  application  is  made  la  the  name 
of  the  liquidator  by  summons,  and  the  oidtf  is 
drawn  up  as  b^og  suntdy  on  the  aj^P^icatioa  of  the 
ligoidator.  Inpmnt  of  nmn  that  is  wrong.  It  does 
not  affect  the  morfto  in  the  alig^test  degree;  the 
objection  was  not  taken  in  the  court  below,  and  ti 
coarse  one  would  not  have  the  case  delayed,  or 
make  any  difference  as  to  coats,  because  of  that 
question  of  mere  form.  But  in  order  that  the 
matter  may  be  perfectlr  right,  the  sommons  wilt 
be  amended  by  pnttfng  we  awnpany  in  tha  plaos  of 
the  liquidator,  and  the  order  will  also  he  amended 
by  putting  it  on  the  ap[flication  of  the  ctHiiptny 
instead  of  the  liquidator.  Subject  to  that  the 
appellant  most  pay  all  the  coats,  except  those  of 
amending  the  summons. 

SoUeitan  for  the  q^pdlant,  Kntrea,  Zsimi^  iVsi% 
MvautmaALmgdaL 

Solidton  fdr  the  xaqMndeots^  AsAarii;  if arrii^  and 
Oo. 


Rwortsd  Iv  Bnr  Pauv  SsbBsBfstSMMMr. 

Dtc.  8  tnuf  9,  18S9. 

B*  FOOLET  BjUE.  CktLLUET  COICPAXZ. 

Cot^pany  —  Wuviiag-m  —  Lkbenturt-holdert  —  SiMvk 
contract  ertditor* — Brioritjf — ^ZMcalares  ussarf  aora 
vim — Lien  for  tnon^  admuBtd  to  wnialaia  lis 
pnperty  of  ue  conyMRy. 

By  tie  articles  of  oMtodatioH  of  a  comptattf,  txUadel  iy 
a  ^tecial  rtsow'ion,  tA«  dirtetor*  were  tmpo¥mrwi  tt 
incur  ddftt  tad  to  borrow  on  mortgage  and  otktr 
aeairitiu  to  m  amount  not  mudSng  8000i  7%p 
imud  a  nmiiher  <^  MeMmt  ai  a  time  wim  IM 
liabititieM  o/tke  eompai^  exceeded  BOOOL  : 

Bdd,  that  the  debenitiree  were  not  voidable,  bat  ah»e- 
Intdg  void,  and  thai  the  holdert  of  Utem  cotJd 
oome  ta  pari  pastu  with  the  nm/tli  contract  crodibwt 
Jbr  the  amoeaOe  eeatred  by  their  debmturo*. 

Three  of  the  directort^  in  whom  the  Uaee  of  the  earn- 
poMf  M  premieee  woe  oeUed  in  tnut  for  in*  cmapusfi 
had  aqieaded  their  own  non^  m  pagment  of  rent, 
workmu^t  waget,  j-c  .* 

Hdd,  that  they  were  entitled  to  he  repaid  im  ment§ 
to  all  other  ekamante  all  snnu  vAicA  dqr  could  Asm 
isaa  cmaeUed  to  pay,  but  that  they  wer9  not  mCWi' 

tr  Asm  M  M^^^^Mlf^  O  Ogle 


Be  Foolbt  Halx.  CoiiUnT  C<»iFm. 
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Be  FoouT  Hail  Colubbt  Comfjutt. 


fBOLLa. 


Jb  The  Ediall  Goal  Mining  CompMij,  14  L.  T. 
Sep.  N.S.  2aO  ;  35  Beau.  449 ;  ca^i&iiMd: 

Adioarned  tammoiuL 

TtuM  WM  aa  application  liy  oert^n  debeature 
boldera  of  the  aboTS  company,  whidi  wai  being 
mmnd-ap  under  Bnperruion  of  the  court,  that  the 
U^nidatora  mif^t  be  directed  to  apply  the  moneys 
aruung  from  ^e  aate  of  the  lease  of  the  colUery, 
snbject  to  the  costa  of  liqoidation,  towards  payment 
of  what  was  due  to  the  ^bentore  holders  upon 
Aetr  debentiires  in  priority  to  all  other  clidnu. 

Under  the  articles  of  aaiociation,  the  director* 
were  empowered  to  incni  debts  in  the  on^nary 
ooone  of^bosineu  of  the  company,  and  to  borrow, 
on  mortgage  and  other  secarities  to  an  amount  not 
exoeeding  oOOOL  By  a  special  resolation  passed  at 
•  general  meeting  in  Hot.  1865,  and  subsequently 
amflrmed,  the  amount  up  to  which  the  directors 
mi^t  incur  debts  and  borrow  on  mortgage,  &c.  was 
extended  to  8000/. 

'  The  debentures  in  question  were  issued  on  and 
after  tbe  2nd  Jan.  1866,  under  tbe  sanction  of  a 
CBDBal  meeting  of  the  company,  and  purported  to 
be  a  first  charge  on  all  the  property,  present  and 
fntnre,  of  the  compainr. 

Hie  ai^eation  of  the  debentare-bolden  was 
coposed  by  Messrs.  Crux,  Alcook,  and  Trapp,  three 
of  the  former  directors  of  the  company  in  whom 
ttie  lease  of  the  colliery  was  formerly  Tested  in 
trnst  for  the  company,  and  who  claimed  a  lien  on 
tte  property  for  liabiUties  incorred  by  them  on 
behalf  of  the  company  tar  rent,  workmen's  wages, 
Ac.  Tbe  i^fdication  was  alao  opposed  by  the  rimide 
oontraot  creditors  of  the  company,  who  CMteooed 
tint  the  debentures  wwe  inralid,  becaase^  at  the 
date  of  their  issue,  tbe  liabilities  of  the  oompaoy 
exceeded  the  limited  amount  of  dOOOL,  and  that  the 
debMsilureaoould,  therefore,  only  be  traced  as  rimple 
ontnuA  debts,  and  that  fhdr  holders  eonid  only 
tank  pari  passu  with  the  simple  cdntract  creditors. 

There  was  cTidenoe  that  at  tiie  date  of  the  issue 
of  the  debentures  the  liabilittes  of  the  company  did 
cmiBtderably  exceed  8000JL 

Roxburgh,  Q.  C.  and  Rotpdiffk,  in  support  of  the 
application,  submitted  that  the  debentures  behig  on 
ibe  property,  and  not  on  the  capital  of  the  company, 
were  entitled  to  priority  orer  all  other  ckims,  and 
that  tbe  directors  had  no  lien  for  moneys  expended 
b^  them  for  the  purpose  of  keeping  the  concern 
goixw.   They  cited 

Be  The  Marine  Jfannons  Company,  L.  Bep.  4  Eq. 
601 ;  17  L.  T.  Bep.  N.  S.  60; 

fMigT.  MarOtaa,  10  L.  T.  Bqi.  K.  8.  557 ;  88  Bear. 

Se  New  Clydadh  Sheet  and  Bar  Iron  Cmnpami, 
li.  Bep.  6  Eq.  514. 

Jinse^  Q.  C.  and  ZaiMSa,  for  the  simple  contract 
cnditorB,  contended  that  Uie  debenCnres  were  inralid, 
as  at  tbe  date  of  their  issue  tbe  liabilities  of  the 
company  exceedei  the  amount  anthorised  by  the 
articles  of  association,  and  ttiat  they  were  therefore 
Dathing  more  than  simple  contract  debts.  They 
cited 

Be  The  GemMi  Mininff  Oompanv,  Chippendale'e 
Oaw.4Dea.M.  AG.  19. 

CAoriss  Bidlf  for  tbe  official  liquidators,  took  no 
part  in  tbe  aqwimt. 

Sir  Richard  Boggallaif,  Q.  C,  and  TT.  ir.  Karslake, 
fer  the  directors,  Crux,  Alcock,  and  Trapp,  claimed 
priority  in  reapect  of  moneys  adranc^  for  rent, 
worktnen's  wages,  &&,  on  tbe  prindple  that  the 
trustees  of  a  commercUtl  concern  are  entitled  to  • 
lien  for  moneys  expended  hy  them  for  the  piKpose 
of  keeping  tbe  conoem  going.  They  cited 


Glaek  t.  HoUond,  19  Bear.  988; 

Be  The  ExhaU  Coai  Mimmg  Company,  14  Ih  T, 
Bep.  N.S.  280 ;  35  Bear.  440. 

Dee.  9.— Lord  Roxillt.— Mr.  Boxbmrgfa,  I  wiah 
to  hoar  you  in  reply ;  but  before  you  oommenoe 
there  are  one  or  two  things  I  can  state  which  will 
clear  the  way  very  much  with  respect  to  what  Sir 
Bichard  BaggaUay  has  said.  I  will  state  aa  dear^ 
as  I  can  what  I  conceire  to  be  the  prindples  nVm 
affect  tiiese  debentures.  In  tbe  flrat  place,  when  a 
person,  whether  a  member  of  a  company  or  not^ 
takes  a  lease  at  the  request  of  the  company  and  fcr 
the  benefit  of  the  company,  it  neoessarily  ftdlowa 
that  all  diose  sums  which  be  is  liable  to  pay  com- 
pnlaorily,  which  be  cannot  help  paying,  and  wbidi 
the  lessors  oan  extort  from  him  by  aotion,  nnist  ba 
pud  by  the  company  in  priority  to  ererytliiDg  elas^ 
and  that  the  persons  who  take  a  charge  upon  the 
land,  or  •  cliarge  upon  the  lease,  who  know  tliat 
the  person  is  a  nere  trustee  for  tbe  company,  and 
Is  liable  to  pay  rent  upon  an  aetioo  or  the  lik^  tak» 
it  subject  to  that  liability.  ISiey  are  aware  of  ttat 
liability,  and  they  cannot  afterwards  compliun,  if 
tile  property  is  sold,  that  that  liability  is  first  ^dd. 
Tbat  is  wiMt  I  decided  in  Be  The  ExhaU  Coat 
Mitiutg  (Joatpany  (nip.),  and  I  stiU  retain  that 
opinion.  My  opinion  is,  tbat  lus  priority  is  limited 
to  aacU  oompulsory  paymanti^  wd  tiiat  if  he  paya 
anytiiing  at  the  reqnsat  of  the  oorapany  for  the 
piupese  of  keening  up  the  miae^  none  of  thoaa 
SUBS  ia  he  entitled  to  have  in  priority  to  penosia 
having  diarges  apon  them,  or  totiie  geoeral  oteditori 
of  tbecon^any ;  lie  is  amefegenenleeeditar;  haJ« 
a  mere  aii^ile  oontraot  oraffitor  wJlh  vaspeot  te  audi 
paymenta,  and  be  oanoiriyooine  ia  jiniijiiaaMirith 
the  sim|de  cosrtraot  creditKa.  It  ia  not  for  him  to 
determine  irtietber  the  kaaa  shall  be  foafeitad  or 
not)  he  has  no  oonoem  with  that  It  is  for 
the  iiiaiifBau  to  drtwmht*  ^rhathai  the  lease  shall 
be  giTen  up  or  not,  and  he  eaimot  exereiae  ai^y  dia- 
or^OB  en  tlie  suliject ;  bat  lie  ia  to  t>e  aaved  harmlea^ 
and  is  sot  to  be  pot  into  a  situation  in  wfaieb  tiia 
leaaoroan  put  faia  hand  into  his  poeket  and  take  Ua 
money  for  payONnt  of  lent,  and  yet  atterwaide  ai^ 
tiiat  be  is  moely  in  the  name  situation  as  tiie  othor 
oMiters  of  tlie  cwnpaay.  He  haa  a  durge  on  the 
land  for  that,  and  he  is  entitled  to  have  that  paid  ia 
priority ;  iMt  beyond  that  he  is  entitled  to  nothing. 
If  he  hss  ▼(dnntw^  wonhed  the  mine,  and  paid  the 
wages  of  tiie  workmen,  and  tiie  like,  he  is  a  msra 
person  who  has  made  a  loan  to  tlu  oompaay,  asid  ht 
is  a  creditor  of  the  ocmpany  in  reapect  of  tiiat.  But 
suppose  the  oonqimy  had  gtaated  him  permission 
to  carry  on  the  mine  eotnely  for  their  own  benefit; 
then  a  new  state  of  ithiogs  arises,  and  of  a  diflereot 
description.  Then,  ■•  dnsbt,  tlMy  are  only  entitied 
to  oeme  agaiast  him  for  the  profit  whidi  he  makea  ; 
and  tlwt  profit  caanat  be  ascertained  without  allow- 
ing to  Ihm  aH  the  expenses  he  has  incurred  ia 
osrryiog  on  the  mine.  I  do  net  understand  tbat 
tiiat  arises  in  tbe  preeent  ease.  Uaquestinnably,  if 
(which  may  arise  in  tliia  case  after  tbe  vduntary 
winding-up  of  the  company)  these  gentiemen  were 
allowed  to  carry  on  tfaeadae  by  tbe  assent  of  the  cre- 
ditor^ than  I  am  of  opinaoa  tiwt  they  could  not  come 
nponthsmfiir  any  pay  meat  witiiout  allowing  them  aU 
the  expenses  wl^h  they  liad  incurred  on  the  mine. 
Having  stated  that  opinion,  Sir  Richard  Bnggaltay, 
I  would  in  tlie  order  refer  it  to  chambers  to  ascer- 
tain whit  sums  are-  due  to  yen ;  lieoanse  yon  have 
paid  reot,  and  I  aia  quite.elear  that  yon  are  entlUed 
to  receive  the  rent.  You  are  entitled  to  receiTo  the 
rent  from  tiie  date  of  the  lease  in  1866,  bnt  not  tba 
premhsm  wiwcb  yun  gave  for  that  lease,  wfaicfa.  ia 
put  under  the  form  of  a  lease  from  1863  upon  pay- 
ment of  all  tbe  back  rente,  which  you  were  not  liaUe 
to  pay,  end  whidi  were  merely  sums  of  money  ad; 
Tunoed  to  tiie  oompaoy  to^able  them  toobtautbe 
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leue.  Z  nov  wiih  to  hear  from  Mr.  Roxbnrgh  how 
be  can  suppmrt  these  debentniet,  if  it  be  true  that 
ibe  permitted  liabilities  of  the  company  had  been 
alKuy  exondai  at  the  dat«  of  tlie  iaiM  of  the 
debentuea, 

'  iHBoAvraA,  Q.C,  in  reply,  contended  that  the 
claoae  vhich  restricted  the  amount  of  liabilities 
wbldl  the  directors  were  to  incur,  meant  only 
liabtUtiee  on  bond,  mmtitage,  fcc;  bat  assnming 
that  wdinary  basinesa  debts  were  included  in  the 
idaase,  and  that  tbe  total  liabiliUes  of  the  company 
at  tiM  date  oi  ttw  iaaae  of  the  debenture^  did 
cneed  8000/^  the  issue  had  been  sanctioned  hy  a 
general  meeting,  and  tbe  shnple  oontract  ereditora, 
the  debts  owing  to  whom  bad  been  incnrrrd  sabse* 
quent  to  the  issue  of  the  debentures,  oould  not  be 
heard  to  say  that  the  debentures  were  issued  ultra 
vira,  as,  under  sect.  48  of  tbe  Companies  Act  1862, 
tbc7  oould  know  at  any  time  whas  tlie  mortgage- 
debts  of  the  oompany  were,  and  must,  tbereftwe,  be 
ti^n  to  bare  bad  notice  of  the  debentniee. 

Lord  RoHtLLT.— With  respect  to  the  deboitire 
holders,  I  think  the  ralidity  of  the  debentures  de- 
pends upon  tlw  fact  of  wheuier  the  liabilities  did  or 
did  not  exceed  800(M;  at  tbe  date  of  the  issue.  That 
was  the  amount  which  was  find  as  the  Unrit  It  Is 
fanpoasiUe  to  say  that  tbe  UabiHties  of  tbe  oompaby 
•re  not  to  be  taken  as  including  all  the  debts  which 
are  incurred  in  tbe  ordinary  oonrse  of  bnsinees. 
The  Tery  passage  limiting  this  amount  refers  to  it 
They  are  to  do  all  things  whidi  are  due  and  proper 
for  caitying  oc  the  bulncss  of  the  omnpany,  and 
also  to  inenr  debts  in  the  ordinary  coarse  ox  Innness, 
bonow  money  on  bcmda,  mm^  igcs  and  other  eeca- 
ritfes,  and  issue  bills  ot  cxdtange  and  promissory 
notes,  but  so  that  the  liabilities  of  the  company 
ahall  never  without  the  sanction  of  a  g«Mnl  meet* 
ing,  exceed  the  snm  of  8000L  It  is  quite  dear  that 
the  debts  which  are  incurred  in  tbe  ordinary  carry- 
ing on  of  the  hnstneea  are  expeessly  indnded,  and 
are  considered  to  be  inelnded,  in  that  amount  .But 
it  Is  ifflpossfUe  to  say  that  a  debt  which  a  man  owes 
for  wrying  on  hia  household  concerns  is  not  a 
UaUlity.  Can  anyone  say  that  he  does  not  owe  his 
botcher  for  yeatenlsy's  meat,  whaterer  may  be  the 
balance  at  his  banker's  ?  Therrfm  I  am  of  opinion 
that  if  the  liahiHtks  of  the  company  exceeded  8000JI, 
th^y  had  no  power  to  issoe  these  ddMutares;  that 
they  are  not  Toidable,  but  that  they  woe  abstrfutely 
TOM,  tbe  directors  baring  had  no  authority  to  issue 
them.  Then  in  reply  Mr.  Rozburgfahas  at^raed  the 
question  which  was  somewhat  new  to  me,  as  if  the 
creditors  had  waived  this  objectioa.  I  haTO  not 
beard  anything  in  the  statement  that  amonnte  to  a 
waiver  <h  the  objection.  It  the  debentuies  were 
absolutely  Told.  I  do  not  think  that  the  mere  fact  ol 
their  advancing  mooey,  even  if  they  knew  the  de- 
bentures to  be  void,  would  amount  to  a  waivcor  of 
the  obiecti<ni.  I  am  of  opinion  tiiat  the  debentures 
are  void  in  this  sense  as  against  the  simple  oontnact 
creditwa,  end  they  mnst  oonw  In  pan  pomi  with 
them  for  Iba  amount  of  tbeir  dehte;  and  so  also  I 
think  mast  the  greater  part  of  the  daima  Sir 
Bidutrd  Baggallay's  cliente.  I  think  of  making  the 
order  in  this  form  to  make  the  matter  clear  and 
distinct :  **  The  court  being  of  of^on  that  Messrs. 
Umx,  Alcock,  and  Tnqip  are  entitled  to  be  repaid 
In  priority  all  tams  of  mon^  paid  by  Aem  on  tbe 
leasa  of  tbe  22nd  Nov.  1866,  bnt  that  lliey 
are  not  entitled  to  any  priori^  In  respect  of 
any  moneys  voluntarily  paid  or  advaoced  by  them, 
or  any  or  either  of  them,  for  or  on  behalf  of 
the  company,  whether  they  were  so  advanced 
toe  tbe  pnrpoee  of  oanying  on  tiie  said  mine  or 
otherwise,  refer  it  to  cbamhen  to  ascertafai  what  is 
d  ue  to  them,  and  vwji  at  tliani,dlatingnidiingbetween 
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such  moneys  as  «•  dne  •■  weie  compnlsorily  psid, 
and  such  as  were  voluntarily  paid  as  afoKSiid, 
and  the  court  bdng  also  of  opinion  that  ttie  deben> 
tare-holdjcra  have  no  priority  over  the  simple  contisct 
creditors,  and  tiiat  the  CMnpany  bad  oo  power  to 
iuue  sndi  de1>entares,  inasmuch  as  the  tla^ties  of 
tiie  company  exceeded  the  sum  of  8000?.  at  tbe  time 
of  the  issue  thetwd  respectively  "  If  yon  dis- 
pute that,  Hr.  Boxbnr^  yon  shall  have  an  eaqoiiy 
to  ascertain  the  fact,  but  it  will  be  at  your  own  risk. 
It  is  to  be  understood  that  in  drawing  a  distinctioo 
with  respect  to  Richard  Baggallay's  clients  be- 
tween payments  oompulscoily  made  and  paymeaU 
volnntuily  mad&  I  ttent  ul  those  paymentt  as 
compnlsonly  made  whldi  they  might  nave  been 
compelled  to  make.  The  cinnmutaoce  that  tbe 
payments  were  made  without  being  enfweed  to  a 
suit  or  action,  does  not  take  than  out  of  tbe  deng- 
nation  of  compolsory  payments.  All  parte  mnt 
hare  their  costs. 

Solid  tors  for  the  debenture  holders,  Gngorj,  Bom- 
difftM,  and  Bawk. 

Solicitor  for  the  directors  and  oditr  ereditai/. 

EOiottFhx. 


Saturdajf,  Jn,  15. 
Rt  Rush  (a  Solicitor). 

SoUdior  and  dumt — Boincs  due  frcm  uoEeilor—Wnt 
of  atta<AtMnt—Aet  for  AbeUtiMt  of  Iimntomad 
for  Dtbt  (83  ^  83  Ftc<.  c  63),  4. 

Hit  A^for  1k»  AbeKtum'af  Impritamffit  for  DeU 
(82  d-  88  Viet.  e.  62)  dott  not  prtoaU  a  wit  ^ 
attaekmnt  firm  iutmg  aeohtt  m  toSdtor  wto  isi 
fludb  i^^M  M  ft^/madof  nsamtpUdl  Asiot  5sai 
erdbisaqy  fAe eoart  Is jNgr. 

Hie  common  order  f<^ taxaH<Mt<tf  nUIIof  ooiti 
delivered  by  John  Boger  Bush,  a  solicitor,  to  one  of 
his  cliente,  had  been  made  agunst  the  solidur, 
and  by  his  certificate  the  taxing-mastn  had  found 
a  balance  of  upwards  of  27,60(Mi  due  from  tbe 
solicitor  to  his  client  Mr.  Rush  having  been 
ordered  to  pay  tids  amoanl;  and  luving  made 
default  in  doing  so,  the  clleat  now  aj^ed  for  leave 
to  issue  a  writ  of  attachment  against  him.  Some 
doabt  had  been  raised  at  the  Records  and  Writs 
O&lce  as  to  the  proprie^  of  issuing  the  writ  on 
account  of  the  recent  Act  for  the  Abolition  of 
Imprisonment  lac  Debt  (82  &  88  Vict  o.  62),  by  the 
4tb  section  of  whidi  it  Is  leovided  that^  with  Oe 
exceptions  tbereiudFter  mentiwed,  no  pmon  shal^ 
after  the  commencement  the  Act,  be  arrested 
or  Imprisoned  for  making  default  in  payment  of  a 
sum  u  money.  Amongst  the  six  exoeptioos  to  ttiis 
enactment,  the  4tb  is  aa  foUowa :  "  Defaolt  as 
attorney  or  solicitor  in  payment  of  eoeti^  wbsn 
ordered  to  pay  costs  for  miKondnet  aa  audi, «  hi 
payment  of  a  sum  of  moner  wlien  ordend  to  pay 
tbe  same  in  bis  character  of  an  officer  of  the  eoirt 
making  tbe  order." 

And  the  section  closes  with  the  following  pro- 
viaoes,  first,  that  no  poaon  shall  be  impriscmed  ia 
any  case  excepted  from  the  operation  of  the  eectkn 
for  a  longer  period  tiian  me  year;  and,  secondly, 
that  nothing  in  tbe  section  shall  alter  the  effect^ 
any  Jndgmoit  or  wder  of  any  oonrt  for  payment  <i 
mon^  except  as  regards  we  arrest  ana  imprison- 
ment  of  tbe  person  maUng  d^alt  in  psgrtng  iV* 
money. 

F.  H.  Colt,  in  snnort  <rf  tbe  appUcatitHi,  sub- 
mitted that  this  was  a  case  of  "defaolt  by  » 
attorney  or  Bolidttw  in  paymoit  of  a  sum  of  monqrj 
when  ordered  to  pay  the  same,  in  his  cfaaraetvci 
an  officer  of  the  oonrt  makiiig-ttfi«dari'Hid  tasi, 
the  order  bavbigD^eK^fdeiiUld^dniinutr 


Ju.lt,lSTOj 


THE  LAW  TnCES  REPORIS.-'Vm.  xxl,  ntJL-GQS 


V.C.  S.] 

jnriidlctioD  of  the  court,  it  came  within  the  4th 
eioeption  of  the  4th  aeoticMi  the  Act,  and  that  the 
vxit  of  attaehment  ongfat,  therefor^  to  iMoe. 

Lord  BmoLLT.— I  .OiiDk  thia  Act  does  aot  pre- 
-vent  you  from  iBiaing  a  vrit  <tf  attachment,  though 
the  laogoage  of  tin  Act  1*  not  free  from  obicarltx. 

SoUdtm:  Zta^l^  and  GUAai, 


V.  O.  STUABT'B  OOUBT. 
Btpmtea  by  Xvwud  Winunr,  Biq^  BuiliteMrt-XMr. 

Dte.  16,  17  amf  19t  1869. 
The  Cttt  Bjlhk  r.  Luokie. 
Mortgage — Securitv  for  cwrent  cmA  crtdit — BUU  of 

exchange— Right  of  hoUtert  of  to  MOtri^, 
A  mortgage  to  teeme  a  current  oofft  erecUt  a»  beteoeea 
the  mor^agor  and  mortgagee. 

Beld  itot  available  at  a  teeuritg  fo  tfie  hoiden  qf  frt/b 
drawn  bg  the  mortgagor,  and  accepted  bg  the  mortgagee. 

The  qnettioa  in  thu  caae  was  whether  the  holders 
(tf  (^tain  billa  of  exchange  were  entitled  to  the 
bsneflt  %  mortgage^  which  parported  to  be  a 
•ecuiit/  for  a  conent  cadi  credit,  at  between  the 
drawer  and  the  acceptor  of  the  biUi.  The  facto 
were  theie. 

The  bill  waa  filed  by  the  City  Banle  on  behalf 
of  themaelTes,  and  the  other  holden  of  the  bills 
in  qtuatioo,  against  George  John  Luckie,  Edward 
K^yton,  Bobert  SntherUnd,  Harriett  Lnckie,  and 
IiaTinia  Lockie.  Hie  defendant,  Georgia  John 
Lnckie,  carried  on  busineas  in  Londtm  as  a  merchant 
under  the  firm  of  Lackie  Brothers  and  Co.  The  de- 
fendants, Edward  KynastOQ  and  Robert  Satherland, 
also  carried  on  baainesa  in  London  as  merchants 
under  the  firm  of  Eynaatou,  Satiierland,  and  Co.  The 
billa  in  qoeition,  which  were  tenewats  of  prerions 
trill^  were  alt  drawn  bj  LncUe  Brothers  and  Oo. 
vpon  KTnaaton,  Satherland,  and  Co.  Hie  i^ntiffs 
were  holders  of  three  of  these  bills  to  the  amonnt 
of  7000£.  The  ftrst  wma  drawn  mod  aooepted  on  the 
6th  March  1836,  for  2000i;  to  become  due  on  the 
11th  June  1868.  Tlie  seowid  on  the  16th  March 
1866^  for  SOOOi,  to  become  doe  on  the  19th  Jane 
1666.  The  third  on  the  20th  AjiAi  1866,  for  80(XV^ 
to  heoome  doe  oa  the  38rd  SvXj  1866.  Besides 
tiieae^  thoe  were  other  Mils  amonating  to  6600^ 
drawn  and  aooepted  bjr  the  same  parties. 

The  bill  stated  that  previooaly  to  the  date  of  the 
Ullait  waa  arranged  and  agreed  between  the  defen- 
dants O.  J.  Loeloe  and  Kynaston  that  payment  of 
the  billa  shoold  be  secozed  by  mortgages  on  two 
estates  In  Demerara  belonging  to  the  defendant 
George  Jirim  Lackie,  and  known  respectively  as  the 
plantations  of  La  Jalonsie  and  Johanna  Cecilia,  in 
the  colon>  of  British  Guiana.  These  mortgages, 
thongh  acknowledged  in  favour  of  the  defendant 
-Kynaston  only,  were  i^reed  between  the  defendants 
Kynaaton  and  Sutherluid  to  be  held  as  partnership 
property  end  for  the  porpose  of  securing  payment 
of  the  billf. 

The  first  of  the  mortgi^  was  dated  the  25th 
Not.  1865,  and  after  reciting  (inter  alia)  that  it  had 
been  agreed  upon  bf  G.  J.  Lackie  and  Kynaston, 
that  Kynaston  should,  through  the  firm  of  Suther- 
land and  Co^  grant  ante  Lackie  a  current  cash 
cndit  to  the  extent  <A  76,000  dels,  current  money  of 
the  ooloiiy,  bearing  interest  at  the  rate  of  6  per  cent, 
per  annam,  to  be  secured  by  a  first  mortgage  in 
farour  of  Kynaston  uptm  the  said  jdantation. 
And  that  in  pnrsoanoe  of  die  said  agreement 
Luckie  had  already  reoeived  from  ^naaton* 
ttitough  his  said  firm,  divers  sumi  of  money  on 
oooonnt  <tf  the  aald  cash  credit,  amounting  to  the 
ram  of  6000 dob^  and  it  had  been  agreed  that  the  said 
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several  sums  so  already  advanced,  and  all  otiier 
sums  to  be  thereafter  advanced  to  Luckie  upon  the 
said  cash  credit,  under  deduction  of  payments  or 
woceeda  of  salee  of  produce  by  or  on  aoeoont  U 
Lockie,  dionld  form  and  be  frmn  time  to  time  die 
capital  or  iMiiiicipal  sum  secured  by  tiie  said  mwt- 
gagc^  the  balance  (tf  interest  appearuig  at  the  end  of 
each  year  against  Luckie  upon  the  account  current 
thereajiafter  mentioned,  to  be  carried  forward  as 
capital  to  the  next  year's  aocoant  The  said  George 
John  Luckie  did  thmby  bind  himsdf,  hia  hein^ 
exeoutfnra,  adrainiatmtm^  and  representatives, 
within  au  months*  notke  given  as  thereinafter 
meatlMMd,  to  pay  ot  cause  to  be  paid  to  the  said 
Edwud  EoHMston,  his  heirs,  executors,  administra- 
tors, representatives,  order,  or  assigns,  such  sums 
of  money  as  should  then  be  due  or  owing  by  him 
(LuckieX  his  hetrs,  execat<»s,  administrators,  and 
rq^rasastadve^  ouder  and  by  virtoe  of  the  sidd 
mortgage,  not  «ceedIog  the  said  som  ttf  71^000 
dels.  And,  as  a  security  tot  the  doe  and  pane- 
tual  payDicait  of  the  several  sum  aod  aums  of  money, 
iniDcipal  and  interest,  secured  by  the  stud  mortgage 
as  thereinbefore  mentioned,  the  said  George  J(^ 
Lockie  did  ther^y  bind  his  ^per^  in  genend,  hia 
beiza,  exeenton,  adn^nistrators,  and  repreeontatiTes, 
and  more  espedaUy,  with  ri^t  of  flnt  mortgage, 
the  said  nlantation  U  La  Jalonda 

The  other  mortgage  (that  on  the  Johanna  Cecilia 
pUntation)  was  d^ted  19th  May  1866,  and  was  hi 
terms  sunilar  to  the  first,  except  that  it  purported 
to  be  a  security  for  15,000  dollars. 

These  mwtgages  were  not  executed  in  the  form 
of  deeds,  but  were  passed  bef(»e  one  of  the  iadges 
of  the  cuony  in  the  usual  manner  in  which  such 
securities  are  there  mode  effective.  After  the 
execution  of  the  last  mentioned  mortgage,  both  the 
drawers  and  aeo^tors  of  the  bills  became  involTed^ 
and  th^  estates  were  bdng  wooud  up. 

The  bill  set  ont  the  foUowiag  letter,  nlttea  hr 
the  d^endant  Kynaston,  to  the  secretary  of  the 
City  Bank: 

DcM  Bir, — Referring:  to  oar  convemtion  tbti  luorBiiir 
with  raapect  to  bills  lot  U,S00t.,  drawn  by  Hmus. 
Biathan  and  Uo.  on  mjfirm  at  KynMton,  Satharkna*  and 
Co.,  I  beg  to  aanue  Toa  tliat  tbe  mort«acss  on  tha 
DenMma  estates  encatftd  bjUr.  Qoom  J<din  LnAie  In 
uj  fftvoor.  won  dons  on  tiie  undenrtasabr  that  Omt  w«n 
to  be  bekl  m  ooUataml  sffainat  sneli  aao«teM«h  shoold 
prodaoe  tail  to  anlva  la  nifflcient  qnutttj  la  time  to  mass 
and  flOTor  Ote  drafts,  sad  that  indi  tnaaaa  is  now  bald  to 
me  for  joai  benefit^  KaA  I  donbt  not  thai  it  will  be  foimd 
mors  then  aniBdent,  onder  careful  mad  JndlidoBS  sisaate* 
ment,  to  rabnbmM  TOO  fnllj  with  latere^  tor  jfoor  tempo, 
nurbdlc-np.  tshall<»lrhetoo  BladtonmdsranjBSsbt* 
aaes  fa  mj  powac  to  aAxniipUA  tus. 

No  sodi  produce  as  that  referred  to  la  the  above 

letter  had  smved. 

The  phuotiffs,  by  their  bill,  chai^  that  they  and 
the  other  holders  of  the  bills  of  exchange  for  12,500/. 
ia  the  whole  were  entitied  to  all  the  right  and 
interest  of  tbe  defendants  Kynaston  and  Sather- 
land, Of  of  Kynaston  only,  under  the  above  mwt- 
gagea,  and  in  and  the  properties  comprised  therein 
rewectively. 

The  defendants  Harriett  and  Lavinia  Lockie 
claimed  some  interest  in  the  mortgaged  pn^erty, 
and  were  therefore  made  parties  to  the  sulL 

The  bill  prayed  for  a  declaration  that  the  plain- 
tUfs  and  the  other  holders  of  the  UUs^  f<w  ]2,S00L 
were  entitied  to  the  benefit  of  all  the  ri^t  and 
interest  defendant  Kynaston,  or  of  him  and  his 
copartners  in  the  hereditaments  and  premises  com- 
prised in  the  said  mortgages,  and  so  far  as  was 
necessary  for  the  payment  of  all  suma  due  or  to 
become  due  npoa  the  sud  UUs ;  and  that  they  were 
entitled  to  hare  the  sum  seoaied  by  the  said  deed 
realised  and  paid  to  the  plaintiffs,  and  the  said 
other  UU-holdm  respectively,  or  j^ppUed  rateably 
between  or  amongst  Ui^iJ^giS^feCPe^gfe''''- 
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tlon,  so  far  u  the  same  would  extend,  amonntof  the 
of  raeh  UIIb,  vitboat  prejudice  to  their  right  and 
title  to  hare  and  leoeive  the  balance  or  iarj^ui  of 
the  amount  of  sucfa  bills,  and  that  the  rights  and 
priotities  of  the  pteintitfs  and  other  UU-holdera  on 
tiie one  hand, and  tbedefenduitsHaRiettlAcldeud 
IjaTiniaLttckie  might  be  aseertiUQedanddetennined. 
That  a  receiver  might  be  appointed  to  receiTe  and 
get  in  the  rents  and  profits  of  the  s^  hweditamentn 
'and  premises,  and  to  manage  the  said  property,  and 
to  sell  the  said  hereditaments  and  premises  for  the 
purpose  of  realising  sofBcieDt  to  pay  the  amannt 
Que  or  to  become  due  on  the  said  Mils.  That  in  the 
mean  time  the  defendants  might  he  restrained  from 
Teodring  the  rents  and  profits  of  the  sold  here- 
ditaments and  premises,  and  from  dealing  with  the 
said  hereditaments  and  premises  in  any  manner  in- 
consistent iritb  the  rights  of  the  i^aintiffs  and  the 
Dtber  bolden  of  tiie  hillB.  That  so  far  aa  might  be 
neeeaaaryt^n  accomit  might  be  taken  ot  what  was 
doe  and  owing  by  the  defendant  Q.  3.  Lnclcie  to 
the  defendants  Eynaaton  and  Satherland  ;  and  if  it 
rtKmld  be  necesaary  that  an  aocount  might  be  taken 
of  what,  if  anything,  was  dae  to  the  defendants 
livckie  and  Larinla  Luckie  npon  the  aecnrity  of  the 
■said  mortgaged  beraditunento  and  premise*.  And 
•^t  for  the  pnrpowB  ifbresald  all  necessary 
acconnts  might  be  taken,  inquiries  made,  aaddirec- 
^ons  given. 

Hie  defendants  denied  that  it  was  erer  arranged 
or  agreed  between  them  diat  the  hills  In  question,  or 
any  other  bills,  shonld  be  secured  by  the  mortgagee. 
The  d^endant,  George  John  X^oeUe,  deposed  uat 
the  Wlla  held  by  the  plaiotiffa  were  at  Us  personal 
*ieqiieit  discounted  \iy  the  plaintiffs,  and  that  be  did 
not  before,  or  at  tiie  time  of  their  betiag  disconnted,  or 
at  any  other  time,  mention  or  refer  to  the  mort- 
gages, or  in  any  way  agree  to  transfer  to  the  plain- 
tiffs any  benefit  or  iotoeet  nnder  tiie  mortaageo; 
and  to  the  heat  of  bis  knowledge  and  hellef  their 
existenoe  was  irtwlly  unknown  to  tlie  plaintiffs 
until  after  his  (the  defendant's)  firm  had  sounded 
■payment. 

The  defendant  Kynaston  deposed  that  the  mort- 
gages were  executed  in  his  favour  in  consideration 
of  his  granting  to  Luckie,  through  his  firm,  a  cnr- 
nnt  cash  credit  to  the  amount  mentuned  in  the 
mnrtgages  respectively,  and  also  to  secnm  to  him 
the  due  payment  of  any  halaneea  that  m^ht  at  any 
time  be  due  fn>m  Luckie  on  the  cash  credit  ac- 
oount  in  the  mortgagee  re«pectively  expressed. 
There  was  bo  agreement  between  himself  and 
Luckie,  either  before  or  after  the  execution  of  the 
mortei^s  that  they  should  be  securities  collaterally 
or  otherwise,  for  the  payment  of  any  bills  whatso- 
ever. In  explanation  of  bis  letter  addressed  to  the 
plaintiff's  secretary,  be  said,  that  previously  to  the 
stoppage  of  his  firm,  he  had  always  sappoeed  that 
the  bills  in  question  would  be  duly  paid  at  maturity 
by  him  or  bis  firm,  and  that  in  that  case  Lnckie 
would  be  bron^t  into  his  debt  on  the  balance  of 
Iftie  account  between  them,  and  that  the  mortgages 
woald  then  be  a  security  for  such  balance  within 
the  terms  of  such  mortgages.  At  the  time  that  the 
letter  was  written  he  was  largely  indebted  to  other 
creditors,  on  bills,  and  otherwise,  ifrespectively  of 
the  bills  held  by  the  plaintiffs ;  which  other  ct«di- 
tors  and  bill  holdem  w«e  pertly  secured  by  property 
in  Ceylon,  and  what  he  Inteoaed  to  express  to  the 
{risintiffs  by  his  letter  was  that  he  held  the  security 
referred  to  in  his  letter  for  their  benefit,  to  the  ex- 
clusion of  hla  other  creditors,  who  were  secured  by 
the  property  at  Oeylon.  He  further  stated  that  at 
the  time  he  wrote  the  letter  he  had  not  considered 
whether  as  between  himself  and  Luckie  he  was  cor- 
rect in  staling  that  the  secnrity  thetdn  leferred  to 
vas  held,  or  could  be  held,  by  him  for  the  benefit  of 
the  plaints,  and  all  that  be  meant  toexpressl^  his 
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letter  was,  that  if  any  of  his  crediton  cooid  in  my 
manner  benefit  by  the  mortgages,  sudi  creditcn 
would  be  the  pluutiffs  in  preference  to  bis  oUmt 
creditors,  who  were  secured  by  the  Ceylon  pn^erty. 

DickinsoK,  Q.  C.  and  VTeHlaie,  for  the  ]>l»intitf^^ 
aabmitted  that  they  had  clearly  by  their  bill  esta- 
blished a  right  to  the  relief  prayed.  The  mort- 
gages were  intended  as  a  security  for  past  and 
future  advances  on  tiiepart  of  the  aec^tor  of  tka 
bills.  Those  advances  had  previously  to  and  after 
the  execution  of  the  mortgages  been  made  in  the 
form  of  hills,  and  it  was  evident,  upon  the  con- 
struction of  the  terms  of  the  deeds,  that  "  the  cur- 
rent cash  credit"  was  meant  to  include  bills.  The 
acceptor  of  the  luUs  bad  in  the  first  instance  a  clear 
equitable  right  to  the  benefit  of  the  aeeuri^,  and 
the  plaintiffs  as  the  holden  of  the  bills  mn 
entitled  now  to  stand  in  bis  shoes. 

OsAome  Morgan,  Q.C.  and  BagAmM,  for  tbe 
defendants  (George  J(An  Luckie  and  Harriett  and 
Lavinia  Luckie),  contended  that  upon  the  constrac- 
tion  of  tbe  terms  of  the  deeds  alone  the  pluniifl^ 
case  must  fail.  Bills  could  not  be  considered  cash, 
and  moreover  a  mortgage  for  future  advances  in 
an^  shape  was  of  donbtful  validity.  Tbe  eqni^ 
which  the  plaintiffs  endeavoured  to  establish  was 
only  applicable  to  the  administration  of  an  estate  In 
bankruptcy,  and  mast  entirely  fidl  when  anilied  to 
the  case  of  a  hill  holder  who  was  in  no  way  con- 
nected with  the  transaction  nnder  which  be  wu 
desirous  of  enforcing  his  security.  FnrUier,  the 
plaintiffs  had  failed  to  make  out  their  case.  The 
evidence  clearly  showed  that  there  was  do  snch 
arrangement  or  agreement  between  the  defendants 
as  that  set  up  by  the  bill.   Hey  cited 

Powlet  V.  ffarffwows,  3  De  G.  H.  ft  0. 430 ; 

Jjo/geoek  v.  Johnson,  6  Hare  199 ; 

Sx  jparU  Wming,  19  Tee.  844. 

MvU»j  Um  the  other  dtfondants. 

Didb'nsoR,  Q.  C.  in  reply. 

The  ViDB-CHAiT(nn.LOR.— I  think  it  is  impossifale 
to  bring  this  case  witbin  the  equitable  iwhioide 
which  would  entitle  tbe  holders  of  these  Inlls,  that 
is,  the  phuntiffi^  to  the  benefit  of  the  secnrity  ia 
question.  Tbe  ease  of  Bxpartt  Waring  (np.)  ccr- 
teinly  does  not  go  that  length.  In  order  to  make 
out  the  equity  of  tbe  holder  of  bill*  to  iMve  the 
benefit  of  a  secnrity  which  is  held  by  a  person  who 
enters  into  a  transaction  upon  tbe  bills,  IthinkAat 
tlie  aecnrity  must  by  contract  be  connected  with  the 
transaction  upon  tbe  tnlls.  Lord  Sldoo,  In  Exparit 
Waring  (sKp.%  points  out  the  general  extent  to  wlrid 
the  equity  was  argued  in  that  ons^  and  expresses  bis 
doubts  upon  it  as  B  general  equity.  I  confcas,  how- 
ever, that  tbe  inclination  of  my  own  mind  woaU 
rather  be  to  sni^rt  the  general  equity  and  carry  it 
to  its  fullest  extent.  In  all  cases  wlieie  a  persM  is 
called  apon  to  pay  a  debt  for  which  he  is  not  pri- 
marily liable,  as,  for  instance,  the  ht^der  of  a  biH 
of  exchange,  tbe  doctrine  which  applies  to  tbe  case 
of  surety  seems  to  me  to  apply  to  a  case  of  the  kind. 
If  a  surety  pays  off  tbe  debt  of  the  prindpal  debtor 
he  is  entitled  to  the  benefit  of  all  the  debtor's  secs- 
rities.  That  is  stated  in  a  loose  and  genend  way, 
hot  I  ratiier  think  that  tbe  proper  applieaUon  of  the 
doctrine  is  that  the  surety  who  pays  off  tbe  debt  is 
entitled  to  the  benefit  of  all  securities  betd  for  that 
particular  debt,  but  not  to  all  the  securities  <rf  a 
more  general  kind.  That  I  think  was  the 
I»inciple  In  Wright  t.  J/or/cy,  II  Vei.  13,  and  bsB 
been  acted  upon  ever  since.  Bnt  in  this  ease  K 
seems  to  me  Impossible  to  connect  n  genml 
mortgage  transaction  for  a  carii  balanos  that 
mtf  be  dae  from  time  to  timp-jrith  a  partMsr 
m  of  exchange  «^zlfe^e<^gf^ 
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Ibt  pawn  prinully  liaUe.  Tberefore,  tn  n;' 
opfaiioD,  the  eqaity  of  this  case  fails,  and  the  bill 
mnat  be  dismissed,  with  coats,  as  a  matter  oi  course. 
The  cue  of  Pntia  v.  Baryrtavea  (twp.),  I  thiak,  is 
importuit  in  this  point  of  Tieir:  it  eKteods  the 
wpAij  where  the  case  occura  for  it  beyond  the  case 
ef  bnkniptey  or  insolruicT'.  It  is  an  e4ait7  that 
does  not  seem  to  depend  npoD  that  at  all,  though  a 
BodoQ  did  prerail,  after  Ex parUlWaritiff,  that  it  was 
a  case  applying  onlj  to  bankruptcy,  or  eren  to 
a  double  bankroptcy.  That  is  not  tUe  law  of  this 
court.  I  ararehend  where  jon  can  establish  aa 
aqoi^  of  this  kind,  it  is  independeDt  anr  consi- 
derat  ions  which  arise  from  the  law  of  bankniptcy 
or  iasolrencj ;  although  no  doubt  the  equity  may 
tie  modified  Iqr  what  happens  in  hankmpt^  aod 
iBBDlTencT.  The  case  of  Potoim  r.  Sarmmtoety  whidi 
I  decided  ia  the  first  instance,  seemed  to  be  a  new 
case  in  that  respect,  and  althoo^  I  had  no  doabt 
about  it,  it  was  very  satisfactory  to  me  that  it  was 
cairied  to  the  Court  of  Appeal,  and  that  the  Court 
of  Appeal  supported  the  Tiew  that  I  took,  which 
was  toat  the  eq,uity  was  not  destroyed  by  reason  of 
a  bankruptcy. 

8(dk!itorB  for  the  pUintiiEs,  XtnUiirsrs,  Madaoood, 
and  AdbAsD*. 

.  Sidiclton  for  the  defendants,  Parher  and  Ctarlot ; 


V.  0.  jTAHXS^s  oonmT. 

Beported  1)r  W.  H.  Bxmr,  Baq.,  wd  HoB.  Bosm  Butub, 
BKiMemS-ZMT. 

ITsduadiy,  Jam.  IS. 

BouK  V.  Stboud. 

^pie^fic  ptr/irtuaia—Parl  pa^ormamet—Beotift  fin-, 
tmi  m  a  ApotU-^taiau  of  FraA—TiA~'Gom- 
pmuatiaa  in  demagu    CSrinrf  Ao. 

A»  agmmatt  in  writii^  eeamot  be  qmHJUd  or  o&srwf 
i*  SKfisejHsnt  eomtnatiotu  or  a  prmuud  ialndtd 
Jbpartmnjirom  (As  temu  of  Ae  original  ognemM. 

A  nempt  for  ikt  deposit,  dub/  $tampad  at  magnamtt 
ts  mMeUat  to  m^nrt  a  &U  /»  apte^fie  pv/brmaaee 

This  WIS  a  Wn  filed  by  Ur.  Edwnid  Bonn,  ftnd 
stated  the  following  factai—On  the  28rd  March 
1868  the  defendant,  Samuel  Stroud,  tSiufprng  Um- 
•elf  to  be  entitled  to  Uie  residue  of  a  term  of  ninety- 
nine  years,  from  Cbriatmas  1810,  of  two  dwelUng- 
kmaes,  Nos.  19  and  20^  Chichester-^ace,  Wonds- 
iwth-Toad,  agreed  to  sell  to  idaintift  the  lease  and 
dtmnea  of  said  messuages  for  That  i^ain- 

llff,  by  his  agent  Hancock,  paid  defendant  by 
vay  of  deposit  lOJL,  and  at  the  same  time  a  memo- 
nndum  in  writing  was  signed  by  deteidut  ud 
ddirered  to  Hancock. 

Dm  memorandnm  of  agreemoit  wu  aa  follows : 

JUkAM,  18SB-  BMdTcd,  thisdv.of  Mr-  Boon,  the  nm 
st  VSL,  M  deposit  opon  pnnhaM  mcmaj  lor  ksae  of  two 
kottsaa.  being  19  and  SO,  Chiafaevter-plMO,  Wandsworth- 
mad,  ^,  thflpoTdhaae  money  betn^ftSOT.,  intAndins  fixtores, 
MEK.,  parobM*  joaasj,  ttUL,  depo«lt  UH.,  balaaoa  StlK.  to  par. 

S/a/QB.  Juas  aiBOUD. 

The  dgnatore  to  this  recdpt  by  the  defendant 
vai  not  denied. 

The  defendant's  soUcitma  sh(»tly  afterwards  sent 
to  plaintiff  tiie  draft  of  a  fortho' contract  in  writinft 
eootaining  stipulations  and  restrictions  as  to  title 
and  for  payment  of  certain  expenses  whidn  the 
Bhiutiff's  tell  alleged  were  properiy  payiAle  by  the 
wieDdaat,  and  not  by  the  plaintiff. 

On  this,  the  plainmE's  stdicitors  api^ied  to  def  en- 
ters st^dteia  for  an  abstnct  of  defendant's 
liUa  to  said  leaser  aad»  thmnpon,  tlw  following  o(H^ 
Mqandanee  took  pkcei 


ati^ift-inn,  W.C,  Stth  April  1888. 
Bear  Sir^— Stroud  to  Bonn.  We  beg  to  aoknowlodm  the 
receipt  fA  your  letter.  Tha  title  we  c&n  nuke  to  thft  pro- 
wrtw  la  the  eame  aa  ttut  Tmder  whioh  we  pnnduued,  aaid 
nirthw  than  tint,  wa  can  make  none.  We  thenfoce  i»> 
close  metnoraBdum  of  agreeneat  for  your  peruaol,  aiul 


before  we  dellrer  an  abatmct  it  must  be  slnied.  We  wool^ 
bowerer,  If  U«  yxmr  hiformation  jm  reqtme  expIuiattoB  am 
to  amr  of  the  eianaaa  o(  the  afieamsnt^  we  AaU  be  BMMb 
Ocmu  and  WAUnnnxTf 


hapur  to  give  job  It. 

The  answer  to  this 

We  retam  the  draft  referred  to  in  yontf  of  yeetetday^ 

date,  and  beg  to  refer  70a  to  oar  letter  of  the  18th  iMfe. 
We  mugt  reqaeet  that  70a  will  foroiab  an  abstnct  of 
oSent'a  title  to  as  at  osce.  Witsob  and  fkm. 

Ttda  elicited  the  following  reply: 

Oar  oHsnt  can  miW  make  auch  UUe  as  the  draft  qob* 
toast  we  forwarded  to  jon  provides  for;  anit  rnilnss  jmir 
oUsDt  IswilUiwtoaeseDtthe  title  as  tee  statsd-sMw* 
bear  from  70a  to  that  meet  to-morrow,  we  Shall  dMivsc  no 
abatroot,  bnt  hereby  rescind  the  contract,  and  we  are  pro- 
pnred  to  tetom  jonr  Client  the  deposit  <^  IN.,  and  sball 
prooead  to  rasell  vie  propertj.  We  wish  joBtoandsratand 
that,  BBleaa  70B  oom^  with  the  tanaB  ot  thW  totter  as 
above  stated,  the  ooatiaet  ia  bttteby  issrliiilnil 

Ck>KBX  and  WiurwaioRT. 

This  called  forth  the  following : 

We  moat  oonf  eaa  that  we  are  quite  at  a  loss  to  llililsislsilil 
how  It  ia  poaslble  for  70a  or  jour  client  to  iwii  iTiid  the  O0Bi> 
tract  herein  wlUioat  uw  ofmeurence  of  our  clleBt.  AB  we 
flSB  sar  la,  that  BBlesB  we  lessln  aa  sbstraeS  of  joar  dlairt^ 
title  on  or  before  Satordaj  next,  than  wHl  be  m>  altaniative 
bat  to  commenoe  the  noeessair  prooeediaga  to  oompel  a 
apeolfto  peirf  onaanoe  of  the  oontmcc,    "VVathob  sad  SsVB. 

The  following  concluded  the  correspondence : 

30th  AsrillsaS. 
We  can  only  lefSr  you  to  our  last  letter  to  jou. 

Cons  and  WAiawaienr. 

The  defendant  subsequently  let  one  of  Ae  houn 
to  a  tenant.  The  pUuntiff,  wanting  possesion  ^)t 
the  iMnsBs^wma  pat  to  oonsidentUe  expense  to  obWn 
other  snitable  plaeei  to  cany  on  his  hndnosi  m  b 
boot  and  shoe  maker,  and  it  wu  alleged  that  Uw 
possession  of  snoh  honse  wu  of  extreme  importanoa 
to*pliUntiff. 

The  bill  as  amended,  prayed  that  defendant  Strood 
might  be  decreed  mrtflcally  to  peif  orm  the  agree- 
ment of  the  SSid  lurch,  1868,  and  make  oat  a  good 
and  marketable  title  to  the  lease  (the  phdatitf 
being  ready  and  willing  £&),  and  that  if  the  stdd 
defendant  should  be  unable  so  to  do,  or  to  deliver 
possession  to  the  plsinttffs  of  the  faonse,  No.  20,  he 
mie^t  be  decreed  and  ordered  to  pay  to  plaintiff 
such  dama^  as  the  court  might  think  fit  to 
award. 

Hie  drfendant  by  fail  aasww  set  oat  dwpattie» 
lars  ef  several  meetings  and  eonwsations  between 
the  plaintiff  and  his  solicitors,  Messrs  Comba 
and  Co.,  endeaTonring  to  raise  the  questimi  thAt  the 
agreement  set  forth  in  the  bill  was  only  a  prelim^ 
naiy  contract,  and  that  something  tiae  remained  to 
be  done ;  but  It  wu  not  denied  thu  no  fonnal  or 
other  agreeisent  in  writing  wu  erer  entsred  into 
batwnen  the  parties. 

The  evidsnce  of  Hancock  and  his  nephew,  who 
wen  present  at  the  time  of  the  signatote  of  the 
contrut,  and  payment  of  the  lOL  depodt,  eonflnocd 
the  statements  in  the  hilL 

The  reeeipt  of  the  lOL  deposit  wu  signed  oa  m 
common  recdpt  stusp,  bat  the  mcmonndvi  hni 
been  stamped  as  an  agreement 

Hie  eanu  now  came  on  for  a  hearing, 

Amphlettt  Q.  C.  and  Shebbear^,  toe  the  idaintiff, 
uked  for  the  common  decree  for  a  specific  perform- 
ance, and  contended  generally  that  a  parol  agree- 
mttit  eonU  not  be  set  up  to  explain  the  terms  or 
alter  the  proper  constraction  sf  a  formal  written 
contract,  and  they  asked  for  an  order  for  compen- 
sation in  respect  of  damages  in  the  usual  manoer, 
in  accordance  with  the  dedsionsnndar  Lord  Cairns' 
Act.  They  referred  as  to  the  stamp  to  JSoons  t 
iVnttsns  1  De  a.  U.  A  a.  S72.  iWiaUo  cited, 
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Btus     DrMML-^wnw  r.  F*m>kij. 


tended  dwt  it  was  manifest  froa  the  statements  in 
(he  plfliotiff's  bill  itself,  and  fiooi  the  erideBce  in  the 
eMneUMdUwacraaBCBteetapwu  aafesoonvbte 
nd  iliial  asnnent,  ud  that  iinlMm  evidently 
maatoedtobedo— te»eteitsft.  Thaqwsdouas 
toths  title  of  thedrffdantwsBcfaariy  in  abrfaace, 
and  a  good  and  BaribrtaUa  title,  as  prajvd  for  by 
the  bUC  was  ntterir  ineoaristent  with  the  wikolB 
facts  of  the  case.  Ihe  payDMOl  of  the  deposit  was 
not  a  part  pefformaoce  within  Ae  pcorisigos 
of  the  BUtnte  of  Franda:  (OgOvie  r.  Feifomit, 
9  Un.  63.)  Tlw  plaintiff  nMSt  be  hdd  to  kre 
Wldrod  wcciiepefformanoe :  ( Colombine  r.  didutter 
S  FUn.  87.  The  diaracter  of  the  daatages  claimed 
at  the  bar  was  not  the  same  as  thatstated  and  allsfcd 
bythabilL 

The  ViCE-CHAacBLXOB  said  it  was  qnlte  clear 
that  a  person's  rights  wider  «  written  contmot 
oonld  not  be  taken  awaj  by  a  snbseqnent  pttxri 
agreement,  which,  in  fact,  was  the  qoestion  whiA 
ue  answer  of  the  defendant  set  np.  The  plaintiff 
wM  entitled  to  the  common  decree  for  a  spedflc 
pcfformance  <tf  the  agreement,  and  a  refersnce  to 
^MBbars  when  a  good  title  oooU  be  made  Iit  tiw 
defendant  to  the  booses  in  qoestioa^  the  ^intiff 
not  tcqoiring  the  iDTesUgation  of  the  original 
lessor's  title.  If  a  good  title  coald  not  be  nude, 
resefre  f orUier  consIdeTation  as  to  damages,  aoconut 
of  principal  and  interest  on  one  side,  and  rents  and 
pmts  or  occmtion  rent  on  the  ether.  Defendant 
to  t»j  pliUntirs  ooats. 

DsersB  oeosrvfii^^. 

SoUdtori:  ITaten  and  Smu,  Buumle  lUeet ; 
and  Conbt  and  Waitneright,  SUple-Imi. 

Brxns  v.  Dtww.- 

AveiMS— IFnt  of  teqtuitratioa—9S   ^  38  Fief. 
e.  62,  M.  4  and  8. 

The  proper  modt  of  tufordng  obedience  to  an  order  ftr 
pa}/ment  of  monof  tato  court  u,  having  regard  to  iA« 
82  d*  88  Vid.  &  62,  XI.  4  oad  9,  %  writ  itf  ssTast* 
frolten  en/j^  emd  not  of  attainment. 

By  an  order  of  Vice-Chancellor  James,  Jsmes 
Dyson  was  ordered  to  pay  Into  court  on  or  before 
the  81st  Dec.  1869  the  sum  of  475^  0*.  4d;  found 
due  from  him  •«  the  l^al  personal  representstire 
of  Ae  testatw  in  the  cause.  The  order  served 
upon  him  contained  the  usual  notice  that  if  he  neg- 
lected to  obey  it  within  the  time  limited,  he  would 
be  liable  to  be  arrested  under  a  writ  (tf  attad^ 
ment,  and  also  to  hare  his  estates  sequestered. 
Default  was  made  by  Dyson  in  payment  of  the 
nwDsy  as  ordered.  A  writ  of  sequestration  wu 
then  amlied  for,  but  the  clerk  of  records  and  writs 
nfnaea  to  Issue  one  until  the  new  imctlce  under 
the  82  A  38  Vict.  c.  62  (AbolitioQ  of  Imprisod^ 
ment  for  Debt  Act  1849)  should  be  settled  by  ttt 
Issue  of  general  wders    By  the  82  *  88  Vict,  a  6^ 


1.  4,  it  is  enacted : 
Witb  the  ezesptioas  berein&fter  mentioned,  no  penoa 

■WL  titer  the  oonuBCnoMDMit  d  tUa  Act,  be  vrnAvi  or 

Imprlamed  for  maUat  Mhnlt  In  paniant  ot  a  nut  of 

moner.  TWe  ihaU  b«  ncvptod  from  the  oporMion  of  the 

abare  enutment— 
1.  DtfKuIt  in  pejmaut  of  %  peiultr,  or  ran  in  the  aehim 
A  ptlMT  th«n  ft  penalty  In  reapeot  <A  any  oontraet : 

S.  Delaiut  la  pajmeat  of  any  anm  leoovaraUe  Bununacllr 

before  •  Jnjtipe  or  jnatioea  oTQib  peace  = 
8.  Default  >y  a  tmatoa,  or  pereon  aotlnff  In  a  fldndarr 

2H!t?5i^<*'*«^  to  pay  fiy  a  court  of  equity  any  warn 

''J'HJS?'?.'^''"  wander  W  oontiol  t 

OT  a<dloltor  In  peymant  of  ooeta 

«;nOT*5rt  to  pM ooaU  for  miaoonaaot  aa  aooh,  or  tn 

Ma  flhaiaotOT  el  w  flOaas  el  tu  oeut  Mkl^the  oidw: 
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MbiJtta  PUT— tfatfca  fcaiatef  craattnwofan^ 
peHoaegaaalarr.eg  ottar  tamwi,  in  ii^aetel  thapay- 
BcaS  or  «Ucfc  aay  eo«t  feftviiV  jadafietlM  la  baaknptey 


riftill  la  iiBMl  iif  ■     i  •       1    '  II  L  jiiii  I* 

of  whkb  eatea  are  in  lUa  A«t  aHaoriaad  to  ke  : 

hOTidad,  fiet,  tkat  no  parana  Aalt  be  imaianned  iaaar 
ease  enertad  fatv  Oh  (VonttM  at  tfaH  aeetaoD  IMr  a  louat 
■viod  tlM*  one  year;  aad,  aaaaainy.aMtwttht^  in  ttia 
aeetiea  iMI  afar  tfca  a«Mt  ol  any  Jral—ert  or  ori»  m 
mmj  eOBrt  for  peyHst  at  aaanf,  mamgi  an  xaorda  tiia 
umat  aad  tipriaoaaaeat  of  the  pvaon  aaUac  dshott  la 
pnytacMcbawaay- 
And  by  eect.  8  it  ie  enacted  that 

ajtfnittt»BaBp»ty«t  adaHorBay.altir 


aqmitr  fa  tke 
aetaagy  aireatad. 


aa  if 


I  W  any  cont  of 
debtor  had  1M 


F.  G.  Wood  referred  to  the  abore  atated  secUoos 
<A  the  Aet»  and  sagsMted  that  right  coane 
wonU  be  to  issae  a  writ  of  sequestration  without 
issidog  a  writ  of  attach  menL 

The  Vica-CHAKCBLUW  was  of  opinion  that,  liariiii 
regard  to  the  pfforidms  of  tiw  Act,  a  writ  of  seques- 
tratioo,  and  not  of  attaAami^  dumld  be  issued. 


Y.  a  KAUHV  CX>VBT. 
Bwoitid  ^  O.  T.  Sawaaaa,  Kaa,  BHTMaHt-Lae. 

Nov.  \Gandn,  1869. 

PODTASn  V.  FAUDUUh 

I^itent—Infnnetiom — Naodtw—SnMaexkOf   of  ^{fi- 
cation — Practice — AtmietimUO/  of  iviaenee. 

In  Feb.  1689  P.  obtained  a  patent^  ildda  or  daet  for 
dUd^ng  icketh,  mth  trtm  piece  pnnecti»g  from  Ae 
back  part  and  top  of  the  tlad-4MarJ>er,  carried 
mtireb/ through  the  part  of  the  ahoe,  P.Jinding  thebeit 
remdtM  from  carrying  it  upwards,  &af  not  Hmituy 
hinuelf  to  to  ehme  it,  the  nrid  forming  a  tegment  ^ 
a  eire/e.  In  1866  F.  made  and  loed  itide  eiAitan^ 
tudhf  nmdar  to  P\  bnt,  being  remonstrated  wtA, 
he  had  the  taile  ent  off";  bnt  a^er  taw  years  again 
naed  them  by  having  the  tails  either  dratca  oui  fron 
the  eiaUing  iron  or  put  on  again.  The  evidence  if 
mm"  wan  mrecthf  conJUctiiui,  P.'m  witnesaet  aweariu 
to  9on-Maer  prmiotmy  to  the  patent,  and  F!i 
actual  veer  for  many  previous  years.  Eeidenee  of 
artilkrymen  and  others  on  behalf  of  P.  mts  admitM, 
after  the  hearing  had  ammaaeed,  6nt  the  edmiation  of 
evidence  to  re&vf  fAaf  refnted,  dd^y  an  fAs  (jaarfi'ai 
of  vabe  and  novelty  .- 

Sdd,  that  the  invention  toot  valuable,  novel,  and  the 
patent  vtdid,  and  fA«  evidence  at  to  prior  user  fmkdy 
the  witnesses  being  umoorthy  of  eredtt. 

Semble,  a  ipeafication  a  patent  may  CMsitt  tf 
figureSt  or  one  fyare  or  tj"  a  dbsnrufMa  mki 
by  a  Jigta^  oc  fignntf  and  it  in  mt  had  if  Ae 
nect^eofisN  i$  tut  eon^diod  with,  irrwipeetivt  of  tts 
dramrtge, 

:  This  Ull  was  filed  by  WUiam  Fonpaid.  of  Blaek- 
friars-road,  engineer,  ag^nst  Thomas  Fardell,  of 
Hecmitage-street,  Wappiag,  carman,  to  restrain 
the  defendant  from  maUng  or  u^g  any  skids  or 
shoes  made  upon  the  principle  of  or  according  ta 
the  pattern  of  the  plaintiff's  iuTentioo,  and  ftom  In 
any  manner  making  or  unng  the  plaintiflra  said 
inTentioo,  or  any  copy  or  imlution  thereof.  That 
the  defendant  might  be  decreed  to  gire  up  up(» 
oath  any  skids  or  shoes  in  his  posseesion,  made 
according  to  the  ja-inciple  or  pattern  of  the  plain* 
tiff's  said  inyention  or  a  copy  or  imitation  tn^sot 
and  for  an  account,  dam^^  and  costs.  The  faiU 
sUted  that  the  plaintiff  was  the  first  and  Me 
inventor  of  a  certain  inraition  for  an  improved 
skid  or  shoe  for  the  skidding  oS  iriwds  in  descend- 
Ing  indfaies^  and  ter  lettate  pitant,  d»ted  191b 
Jan.  1869,  the  -a^f^i^t^FOt^^  " 
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the  usual  way  dnriog  the  term  of  fourteen  yeirs  to 
wand  Tend  the  inrention.  The  tpedflc&tion  wu 
u  ftdlowt :— "  Hy  invention  conaiBts  in  conBtracting 
t  ikid  or  shoe  for  the  skidding  of  wheels  in  de- 
sceoding  inclines,  with  a  tail-pieoe  projecting  from 
the  back  part  and  top  of  the  skid  chamber.  This 
ttU-piece  may  be  earned  entirely  through  the  front 
of  the  shoe.  I  prefnr  to  form  it  of  irronght  iron  or 
■teel,  while  the  body  of  the  shoe  may  be  made  of 
cut  or  wnragbt  iron.  I  find  the  best  results  to  be 
obtained  when  the  projecting  tail-piece  is  carried 
qnvdt,  but  I  do  not  limit  myself  to  so  shaping  it." 

This  was  accoinpaaied  by  outline  sections  of  the 
(kid,  showiog  it  with  a  wheel  entering  it,  with  the 
unal  references  to  the  drawings  by  letters.  The 
spcd£caUon  also  contained  this  passage And 
uving  DOW  decide  j  the  nature  of  the  said  invention, 
■nd  in  what  manner  the  same  is  to  be  performed,  I 
declare  that  I  claim  the  construction  of  a  wheel-skid 
or  Aoe,  with  a  tail  piece  projecting  from  the  back 
part  and  top  of  the  skid  chamber,  as  hereinbefore 
described  and  illustrated  in  the  accompanying  draw- 
i^L"  The  bill  then  alleged  that  the  plaintiff's  ia- 
lention  acquired  oonaiderable  repotstion,  and  was 
la^ly  used,  and  became  of  considerable  value  io 
■ttei^faitifl,  and  be  made  and  sold  large  numbera  of 
Aids  or  shoes,  made  according  to  the  said  invention. 
Thatttie  defendant  was  a  carman,  carrying  on  anez- 
tnsiTe  bnsineas  in  the  city  of  London  In  the  nngh- 
banriMMd  of  the  docks,  and  using  varioas  vans,  wag- 
gons, carts,  and  otiier  caniwes  for  the  oonveyanee  of 
goods  and  merohanase.  That  in  Feb.  1868  the 
llaiiitiJr  discovered  that  the  defendant  waa  using 
akids  and  shoes  for  skidding  the  wheels  of  hie 
nas  and  waggons,  made  according  to  the  principle 
and  pattern  of  the  jdaintifTs  invention,  which  were 
■A  made  and  sold  of  Uie  {daintiff,  and  were  in  fact 
dlrei^  copies  or  Imitations  of  the  skid  or  shoe  so  in- 
vented by  the  plaintiff,  fur  the  protection  of  which 
invention  the  letters  patent  were  granted;  and  upon 
inqoiry  the  plaintiff  discovered  that  the  said  skids 
or  skoes  so  used  by  the  defendant  were  made  by  his 
diieeUon  by  his  own  workmen.  On  the  llth  Feb.- 
My  the  puuDtiff  brongfat  an  action  against  the 
MWBdant  in  the  Court  of  Eiroheqner  to  recover 
nuMgea,  m7  the  defendant  entered  an  i^peanuioe ; 
hat  fm  inquiry  the  jdaiatiff  discovered  that  the 
vaUng  and  using  skids  in  imitation  of  the 
pteintifTs  by  the  defendant  was  on  so  extensive  a 
•Bale  that  it  was  ueceasaiy  to  apply  to  l^is  conrt  to 
RftnOn  such  oae^  and  therempon  the  plaintifr  dii- 
MtinQed  the  action  and  died  the  bill,  alleging 
farther  that  tbe  patent  was  in  fnll  force,  and  the 
oantined  invauon  of  it  by  the  defendant,  and  pray- 
ing as  above.  On  tbe  motton  for  the  injunction 
CQ^g  on,  tbe  case  atood  over  until  tba  pnseot 
hearing. 

Hie  plaiDtifTs  evidence  was,  that  having  by 
dianoe  seen  the  inefficient  way  in  which  an  ordinary 
skid  acted  one  day  on  Blackfriars-bridge — the  carter 
Mng  obliged  to  use  a  wisp  of  straw,  the  object  of 
keeping  tbe  wheel  in  tbe  skid  even  then  not  being 
effected ;  on  Ills  rotnm  home  the  idea  struck  him 
as  to  how  tbe  difficulty  might  be  obviated.  Tbe 
Wuh  was  that  he  constructed  the  skid  (for  which 
he  afterwards  took  out  the  pat«it),  and  tried  it  st 
night  down  all  lite  London  hiUs  with  perfect  success. 
He  then  took  out  hia  patent,  and  his  skid  was  sap- 
ptied  to  between  600  and  600  omnibuses,  besides 
other  carriages.  Hie  plaintiff  continued  to  make 
tssskids  according  to  his  patent  until  1866,  when, 
hiwii^  diaeovered  that  the  defendant  waa  using 
■fcnUai-  ones,  which  he  had  caused  to  he  manufac- 
tttied  for  his  carts,  being  a  carman  in  Hermitage- 
Aieet,  Wappiog,  the  plaintiff  remonstrated  with  him 
by  letter,  and  tbe  use  of  the  skids  was  diseontinned 
—in  this  eense,  that  Ihe  tails  of  the  skids  were 
tm  off.  In  Febmaiy  18Ce  tbe  plaint  again 
ToL  XXL,  V  A,  Re.  584. 
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became  aware  that  the  defendant  was  using 
skids  shaped  as  before,  and  die  resalt  was  the 
present  suit.  One  hundred  and  ten  witnesses 
were  examined  by  affidavit,  and  some  others  in  cowt. 
The  latter  were  the  plaintiff,  some  of  thed^endanl^ 
witnesses.  Col.  Phllpot,  of  the  Boyal  Horse  Artillery, 
and  several  artillerymen.  A  great  number  of  skids, 
models,  and  articles  which  bad  been  actually  used, 
or  ci^iaUe  <tf  being  used,  were  made  exhiuts  xaa 
produced  in  court,  and  these  might  be  divided  into 
three  classes — the  ordinary  ^ids  used  Mon  tiie 
date  of  the  patent,  the  juaintiff's  patented  skid^ 
and  the  field-service  skid  used  by  the  Artillery  for 
their  guns.  The  old  skids  were  formed  flat,  with 
raised  sides,  a  handle,  with  an  eye  behind,  and 
finishing  at  the  other  end  aomewhat  abruptly,  bo  aa 
to  form  a  aort  ot  sliort  trough  for  the  wheel.  Upon 
that  there  were  improvements  by  bevelling  off  the 
comers  or  the  nused  sides,  or,  in  tb^  places,  snbsti- 
tuting  two  pairs  of  lugs  or  ears,  and  sloping  off 
the  substance  of  the  floor  of  tbe  skid.  The  fleld- 
service  akid  was  very  massive,  also  witk  a  straight 
or  level  bottom,  and  a  large  sabtenaion  of  ihe  binder 
part,  with  an  eye  in  it  to  hook  on  to  the  gan  ear* 
riage,  uid  two  pairs  of  logs  or  ears,  one  pair  having 
eyes  in  them.  Tbe  plaintiff's  were  formed  of  two 
pieces  of  iron,  or  one  of  iron  and  one  of  steel,  as 
described  in  his  specification,  with  a  projecting  tail- 
piece of  the  upper  plate,  with  two  lugs  or  eara 
standing  alternately  or  in  pairs,  and  the  whole 
chamber  or  oowrae  of  tbe  akid  between  the  lags 
forming  a  segment  of  a  circle. 

Tbe  evidence  on  behalf  of  the  plaintiff  went  to 
^ow  that  the  invention  was  a  new  one,  and  ita 
action  nrast  successful,  the  idea  having  occurred 
to  the  plaintiff  as  above  stated,  and  he  not  being 
able  to  diaooTsr  from  all  tbe  inquiries  be  had  made 
tiiat  sneh  a  aUd  had  eVer  been  made  or  used. 
The  ddondant's  witnesses  admitted  on  oroas-exa- 
mination  that  in  1866  when  tbe  defendant  was 
remonstrated  with,  by  his  orders  the  tail  pieces  of 
the  akids  were  cut  off  ;  hut  after  a  lapse  of  time, 
nothing  farther  being  heard  of  the  matter,  they 
were  resanud  in  the  lengtliened  shape,  by  drawing 
out,  as  smiths  technically  term- it,  the  iron  if  there 
was  substanoe  enough,  or  if  not,  as  the  witnesaea 
•aid,  **  shoving "  on  another  piece.  A  gueation 
arose  aa  to  the  admissibility  of  evidence  on  beludf 
of  tbe  plaintiff  after  the  cause  had  come  to  a 
hearing,  but  this  being  decided  in  favour  of  the 
plaintiff,  ttie  eridenoe  was  admitted.  This  con- 
sisted of  tiie  Royal  ArtUleTy  witnesses  and  some 
others,  all  examined  in  court  viva  voce,  and  an 
application  subsequently  made  on  behalf  of  the 
defendant  by  W.  iV.  Macixaon,  Q  C.  to  allow  the 
examination  of  the  witnesses  to  rebut  this  testi- 
mony waa  refused,  the  Vice-Cbanoellor  considering 
it  inadmissible,  as  in  fact  it  amounted  to  new  evi- 
dence ;  but  he  also  considered  that  if  admitted  it 
would  have  made  no  difference  in  his  view  of  the 
esse.  As  to  tlie  service  skid,  it  amounted  to  this, 
that  in  place  of  the  tail-piece  there  was  a  massive 
eye-piece,  which,  being  tiiere  only  for  the  purpose 
of  hanging  on  to  the  gun,  was  in  the  way  and 
acted  detrimentally,  and  wo  dangerons  when  used 
hy  a  novice;  whereas  all  the  artillerymen,  inclading 
Col.  Phllpot,  considered  tbe  principle  of  the  plain- 
tiff's invention  totally  different  and  much  better 
than  the  service  skid.  The  defendant's  evidence 
was  that  tbe  plaintifTs  invention,  so-called,  waa 
not  new,  bat  had  been  known  for  someyears  ante- 
cedently to  tiie  patent,  and  the  plaintifTs  inquiries 
had  been  limited  to  Londtm,  it  not  being  pre- 
tended that  he  had  inquired  either  in  Liverpool 
or  Ediaboi^h — had  he  done  so  the  result  would 
have  been  probably  different ;  that  the  principle  of 
tiie  plaintiff's  and  the  field  service  skid  was  precisely 
the  same;  that  tbe  incline  waa  alao  the  aame^rlien 
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UMd ;  uid  that  in  1864-5  the  defendant  had  his 
■kid  altered  and  lengtbened  by  a  tail-piece  pat  on 
the  upper  plate  vith  a  corre.  The  defendant'!  wit- 
.BetBM  vere  aonM  of  them  bit  workmen,  bat  others 
were  qidte  independent  George  Burrovi,  a  wheel- 
wright for  forty  yean,  awore  thatfrom  1886  to  !848 
he  was  employed  as  foreman  by  Hr.  ^milton,  a 
la^  coach  pronietor  at  Hampetead,  and  afterwards 
by  one  Ba^l,  of  ClerkenweU,  and  he  had  saperln- 
tended  the  making  of  skids  during  that  time  sub- 
etaotially  the  same  as  the  plaintiffa,  with  a  tiOl-piece 
CKteDdiog  fontcff  fire  hiohes  from  tlu  top  plate, which 
was  ■ometimes  riveted  and  sometimes  wdded,  and 
he  referred  to  theplaintirs  skid  as  an  exhibit  Other 
witDMses,  workmen  of  the  defendant  swore  anh- 
ttantially  also  to  prior  user,  while  there  were  others 
produced  by  the  plaintiff  who  distinctly  denied  that 
fact  There  was,  therefore,  a  direct  otmfiict  on  this 
material  qnestloa  of  user. 

Ohm,  Q.  C.  and  BoviU,  for  the  plaintiff,  vpon 
the  eTidence,  contended  that  the  ralne  and  wnnity 
of  the  iuTentlon  had  been  sufficiently  made  out,  and 
that  it  had  also  been  distinctly  pmred  that  the  de- 
foKUnt  had  used  skids  made  by  his  «d«r  precis^ 
like  the  patented  article,  and  that  therefore  the 
plaintifr  was  entitled  to  what  he  aAxd.  The  eri- 
dflDOt^of  Barrows  ud  theothsr  witnuM  was  entirely 
met,  and  was  unworthy  of  credit. 

W.  W.  iSadotmmy  Q.C^  Smteu,  and  TP.  W.  tooptr 
for  the  defendant— The  qnestiMi  is  the  novelty  of 
the  plaintiff's  invention,  iriiether  the  patented  prin 
dple  of  the  ^alntifl^  eUd  was  in  nee  before  Jao. 
1669 ;  not  whether  it  was  better  than  skids  pre- 
▼ioosly  In  use,  not  whether  it  was  serriceable,  or  a 
better  article  than  that  used  by  the  defendant ;  or 
the  field  service  skid  used  at  Woolwich,  but  whether 
the  patented  prlnd^  was  to  be  found  as  clearly  de- 
vek^ied  in  one  as  In  the  other.  If  that  {nrinciple  was 
ftnind  in  any  one  skid  before  Jon.  1869  the  plaintiff's 
patent  was  bad,  thmfwe  It  was  most  material 
for  the  plaintiff's  case  to  asoertsin  what  that 
patented  principle  was,  and  if  even  there  was 
a  plain   principle  it  was   the  plaintiflfs.  The 
skill  of  the  inrention,  or  of  the  descriptira  of 
it  was  not  denied;  bnt  he  was  not  the  first  inTenttfr 
of  what  he  so  clearly  described.  He  had  separated 
tiie  essential  feature  from  all  the  rest,  which  were 
merely  useful  adjaocts.  The  words  of  tiie  specifica- 
tion sufficiently  showed  what  it  was,  viz.,  "  a  tail 
piece  projecting  from  the  back  part  and  top  of 
the  skid  chamber  as  hereinbefore  described."  The 
eurratnre  of  the  skid  and  tail  wen  liniply  naefnl 
adjuncts,  but  not  the  prindple.  Therefore  a  strd^t 
tail  piece  and  skid  would  be  as  much  an  infringe- 
ment as  a  curved  one.   It  was  not  stated  that  the 
tail  was  to  be  long  or  short  the  deptii  of  the  side 
was  no  part  of  it  oor  the  welding  nor  bottiog :  and 
that  all  these  things  were  mere  adjuncts  was  shown 
by  the  concluding  sentoiee :  "Iprefer  to  form  the  toil 
Meoe  of  ft  curve,  Ae.,  bnt  this  shape  can  be  varied.^ 
Now  It  had  been  said  that  this  curvature  was  the 
essential  feature,  and  yet  the  plaintiff,  in  purchasing 
the  fourteen  years'  monopoly,  distinctly  said  it 
was  not   The  words  "hereinbefore  described" 
referred  to  the  "  Uilpiece,"  and  to  nothing  else. 
He  told  the  public  it  was  oiAj  a  carve  that  he  pre- 
ferred, and  therefore  he  left  the  **  tdl^eoe,"  the 
naked  principle.   Drawings  might  be  ns^  for  re- 
ference, but  the  principle  must  be  found  in  the  speci- 
fication itself ;  Ex  parte  Fox,  1  Ves.  &  Beames,  67, 
where  Lord  Eldon  held  that  the  specification  must 
contain  the  patented  principle  without  the  drawing. 
Suppose  the  plaintiff  did  not  know  of  any  other 
skids,  ana  that  he  did  invent  the  patented  one ;  if 
it  was  not  new  he  was  not  in  a  better  position, 
because  he  was  ignorant   |Tlie  Vicn-CaaxcBlxoB 


referred  to  Fox  v.  Jmut,  15  W.  R.  195.]  None  of 
the  Woolwich  witnesses  had  ever  seen  the  speidfica- 
tioa  before  they  went  into  the  box:  (tVowptoii  v. 
Ibbitton,  Coryton  on  Pat  182,  Dan.  &  Ltoyd  88.) 
A  patent  whidi  faSiM  in  any  one  particnlar  failed 
entirely : 

Jordan  T.  Jfoore,  L.  Bep.  1  C.  P.  625 ; 
B«g  V.  Arhwright,  Dav.  Fat  106 ; 
Simpson  v.  Hollidaj/,  12  L.  T.  Bep.  N.  S.  90; 

L.  Bep.  1  H.  of  L.  &w.  315;  ^ 
Foun;  V.  Femie,  10  L.  T.  Bap.  N.  S.  861 ; 

Manton  v.  Mcmton,  Dav.  Pat  350.   

The  description  was  exactly  that  of  the  Woolwidi 
field  service  skid,  and  anyone  following  the  eped- 
flcaUon,  and  making  a  skid  after  that  deacriptifiB, 
wwdd  be  misled. 

Olamt  Q.CL  in  reply. 

The  Vion-COAKOKLLCW^TldB  la  a  very  ezpensiTe 
litigation,  the  case  having  ocen^ed  mx  days  in 
hearing,  as  to  the  validity  of  a  patent  taken  out  \j 
the  plaintiff,  tiiere  being  no  less  than  110  sffldavitt 
and  twenty  witnesses  examined  vim  voce  for  the 
first  time  at  the  hearing.  The  litigation  is  to  te 
rqretted,  because  the  testimony  is  dear,  thefacti 
Bcweely  bdng  disputed  by  the  disfeodant's  coonad. 
Tlie  imjffovenient  introduced  by  the  i^ntifl  is  of 
great  puUic  ntUi^,  and  extoisively  adi^ted  and 
acquiesced  in  by  the  public  for  ten  years  b^ore  the 
billwufiled.   llie  valae  of  the  patent  to  the  plain- 
tifl  is,  nobobly,  condderable,  while  the  ancoeaa  cf 
the  defendant  would  only  lead  to  this,  that  during 
the  three  reouaninR  yean  of  the  patent,  whldi 
pires  in  Jan.  1873,  he  would  be  entitled  to  manu- 
facture skids  without  purchasing  them  frun  tiie 
plaintiff;  the  defendant  using  ten  annually,  for 
which  be  would  pay  the  plaintiff  6/.,  on  which  the 
plaintiff  woaU,  probaUy,  make  a  prdBt  of  5s.  eodi ; 
the  defendant,  Oiercfae,  in  four  yean,  woaM  be 
lOL  or  12L  in  pooket.  Almost  all  skilled  in  (Us 
matter  hare  borne  testimony  to  the  value  of  this 
improvement    The  defendant  and  the  plaintiff 
have    no   business   connection,   and   the  case 
hieing  most  fairly  conducted  by  counsel,  why  it 
sho^  be  eo  litigated  by  the  defendant  it  was 
difficult  to  see,  for  any  how  be  must  have  coosider- 
abte  coeta  to  w,  and  it  ia  deqily  to  be  deplored  that 
I  have  to  perform  the  function  of  a  judge  and  jury, 
to  dedde  on  the  facts  and  evidence,  on  the  oonfliet 
of  testimony,  and  on  the  law  <tf  the  case.  With 
respect  to  the  merits  of  the  improvement  they  aie 
not  in  onestion,  the  d^andant's  oonnsd  eaiMidly 
admitted  that  it  was  an  improvemoit  and  the  uss 
of  It  by  Uie  defendant  waa  the  best  evidmee  thit 
he  thought  It  so.  The  validity  (tf  it  is  in  question 
upon  two  grounds.   First  that  the  plaintiff  was  not 
the  first  inventor,  and  therefore  that  it  was  not 
novel;  that  it  is  important  is  not  in  dimrte. 
Secondly,  with  regard  to  the  insnfllciency  of  the 
specification,  it  was  very  remarkable  tliat  that  part 
waa  mainly  insisted  on  by  the  defendant's  tares 
counsel,  all  being  men  of  considerable  experience.  As 
to  the  novelty,  Ae  plaintiff  asserts,  and  thedefendaat 
denies  it,  and  relies  on  prior  user.  On  the  facts  thm 
was  the  evidence  as  to  user  By  a  Mr.  Hamilton,  a 
proprietor  at  Hempstead,  tor  a  Hr.  Basil,  at  Cleik- 
enwell.  as  to  the  field  aerrioe  skid,  of  the  Boyil 
Artillery,  and  of  the  d^endant  himself.    As  » 
Hr.  Hamilton,  that  depends  on  the  evidence  of 
George  Burrows,  a  wheelwright  for  forty  years,  who 
deposed  that  he  was  foreman  to  Hamilton  from  1685 
to  1848,  and  he  swears  that  the  work  being  performed 
under  his  direction,  the  skids  most  commonly  in  use 
for  Paddington  omnibuses  and  genUemen's  car- 
riages, had  a  top*plat&  with  a  tail-piece  nearly  font 
orflve inches  long^  m  formedj^  ttw  tipcaa^tthe 
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■iveted,  sod  that  for  thirty-two  years  and  upward* 
fihe  Tioe-CbaDceUOT  referred  to  the  erideooe.!  I 
need  Mtroely  mj  that  if  I  beltere  Uiit  wibww  mm 
ii  an  end  of  the  patent,  bectase  tlie  law  ii  clear,  ai 
Gibb^  C.  J.  ezmessea  it  that  if  one  witneu 
noToi  the  use  of  the  patented  article  before  the 
of  the  patent,  it  is  bad.  Bat  I  do  not  require 
nch  dtatkm.  Is  this  evidence  true?  On  the 
|•obalrilitte^  if  this  skid  vu  wed  for  tUr^  yean 
on  einiages  so  notoriona  as  fhote  ranning  on  the 
Himpstead-road,  it  mast  hare  been  known,  and  yet 
the  testimony  of  employers  of  the  Omnibns  Com- 
pany  was  that  they  had  neTer  heard  of  it,  which,  if 
It  had  been  so,  is  simply  impoesible.  Contrast 
BoiTows's  evidence  th«n  with  that  of  the  other 
vitMMei,  and  thqr  amno  tiiey  had  never  heard  of 
it  He  was  cross-^amined,  and  tb»  retnlt  was  most 
VDsatiafactoiy.  I  do  not  mean  to  say  he  intended 
to  commit  peijary ;  bnt  from  beer,  or  some  other 
enie,  liis  bram  was  confused,  and  he  told  me  lie 
could  not  remember  what  took  place  a  week  ago. 
His  daneanoor  was  also  most  nntatiifactory,  as  was 
Aat  of  another  witness^  and  if  it  depended  on  his 
evidenoe  I  ^uld  come  to  tlw  coodnrioa  as  I  do^ 
flutitisnottober^ednpon.  Other  witnesses  came 
and  stood  the  severest  test,  and  they  deposed  that 
be  was  not  fmman,  and  pointedly  contradicted  him 
in  the  moet  important  particulars.  Tlien  there  were 
tbe  AojalArtiUery  witoessML  CoL  Fhilpot,  a  scientiflc 
geaflemaii,  Sergt.-Hajor  Henderson,  u  intelligent 
and  stralgfatfOTward  a  witness  as  I  ever  saw,  and 
others ;  and  thny  all  swore  that  although  in  tbe  field 
•ervioe  skid  there  is  a  tail-piece^  it  Is  not  to  guide 
tbe  wbe^  but  to  hook  It  to  the  gon  carriage ;  and 
althon^  BO-far  important,  was  not  an  advantage, 
but  detrimental  This  evidence  goes  to  this,  that  it 
y  distiiict  from  tbe  plaintifTs,  iriiieh  is  far  st^erlcn- 
and  ol  great  public  utiliQr,  and  that  tiiey  never  saw 
anything  like  it  before.  Therefore,  on  this  evidence, 
on  Bmrows's  and  the  other  witnesses',  I  come  to 
the  conclusion  that  the  ease  of  prlcw  user  entirely 
Ms.  There  are  the  same  number  of  witnesses  on 
each  side^  one  set  saymg  that  it  was  need  years 
More  tbe  patent,  tbe  other  set  that  it  was  not ;  and 
I  most  believe  one  set  and  disbelieve  the  other.  The 
defendant  was  largely  engaged  in  trade,  and  em- 
ployed many  Tehicles  and  skids  from  1859  till  1866, 
when  tbe  pluntiff  wrote  to  him  ;  and  if  be  had 
used  such  as  the  plaintiff's  from  1864,  why  did 
he  not  at  once  isy  so.  He  was  not  himself 
Gns».emiiliied,  bnt  others  were,  and  the  evidence 
vu  overwhelming,  that  if  the  defendant  had  used 
any  such  skid,  It  must  have  been  known,  and  it 
was  not.  Why  cross-examination  on  this  point  was 
abandoned  was  incomprehensible,  for  the  evidence 
was  diametrically  opposed  to  that  of  the  defendant. 
tTba  "Vlce-ChanceUor  referred  to  the  evidence.] 
The  evidence  la  ttda,  that  the  defendant  brought  the 
letter  into  the  forge  and  said  they  were  going  to  be 
transported,  and  tbe  laugh  went  round,  but  the 
Mult  was  that  the  skid  tails  were  all  cut  off.  This 
evidenoe  was  perfectly  satisfactory,  and  I  come  to 
the  cooclusitm,  wittwut  any  hesitation,  that  tbe 
defendant  is  wrong  when  be  state*  that  from  1864 
to  1866  he  used  and  made  skids  of  this  description, 
and  involving  the  same  principle  with  a  t^t  piece, 
and  cnrvatare-  This  invention,  therefore,  is  pro- 
perly the  subject  of  a  patent,  is  novel,  and  that 
it  is  important  is  admitted.  Then  there  is  that 
testimonial  signed  by  eighty  of  the  laigest 
firms  and  the  acqniescenoe  of  the  public  in  the 
user  fbr  ten  years.  On  these  grounds  justice  re- 
qahes  that  any  court  before  which  such  a  question 
arises  shall  incline  to  suppcnrt  rather  than  destroy 
such  a  patent.  That  is  my  view  of  the  law  ;  and  if 
ever  there  was  a  case  ia  which  the  speciflcation  re- 
euired  a  beoignant  interpretation  this  is  that  case. 
There  are  misstatements  of  the  defendant's  wliicb 


amovnt  to  vntntth,  and  his  objecdoos  are  most  fri- 
Tokm;  and  it  would  liave  been  far  wiser  to  have 
purdiaaed  of  the  plaintiff  and  obtained  his  licence 
to  mak^  instead  of  vexiUioiisly  opposing  him.  Bo^ 
however  this  may  be^  the  utw  must  be  strictiy 
administered ;  and  however  great  the  mwite  of  the 
pUotiff,  and  however  much  the  public  may  have 
acqniesodd,  if  he  fails  to  coesidy  with  tbe  law  and 
has  not  fulfilled  the  bargain  wnidi  he  made  by  the 
Crown  wHh  the  public,  that,  in  oonalderatioa  of  the 
granting  of  the  patent,  he  should  make  a  full  and 
fair  diseloenre,  so  as  to  enaMe  persons  ordinarily 
skilled,  by  taking  np  the  specification  with  wb 
drawings,  to  produce  the  subject  of  the  patent,  he 
must  fail.  Has  he  complied  with  tbe  law  P  I  think  the 
argument  that  be  has  not,  oomoletely  falls  to  the 
grmind.  The  case  rdled  on  is  £r  iwrfe  /br  (.npX 
where  Lord  Bldon  laid  down  the  mle  that  the  speca- 
fleation  must  be  complied  with,  irrespective  of  tbe 
drawing ;  and  if  not  the  natent  is  had.  Now,  of 
course  I  should  be  nmst  lelaetant  to  suppose  that 
anything  laid  down  by  Lord  Eldon  was  wrong,  but 
I  confess,  although  that  was  tiw  rule  then,  the 
great  iaprovements  of  adenoa  since  that  time^ 
as  instanced  hr  the  inventions  of  locomotives, 
electric  telwraiAs,  Ac,  have  made  it  impossible 
that  it  can  he  now  adhered  to.  Look  at  any  of 
these  modem  inventions,  they  are  utterly  unin* 
tdligible^  eveo  to  a  skiUtil  engbieer,  withoiM 
tiw  drawim*;  and  theieCon  it  is  not  nr- 
pcisiag  that  that  mle  eaa  be  no  longer  the 
law.  A  speciflcation  may  oosrist  of  figures  or 
one  figure  only ;  or  it  maj  cmislst  of  a  deserip- 
tiooaidedbytheflgnrsorfigBres.  [TheVice-Chao- 
edlor  thai  referred  to  Coiytoa  on  Patents,  140  ] 
That  rule,  therefore  is  no hmget  arvle,  andaneol- 
flcation  may  be  good  althongli  it  consists  of  a  draw- 
ing mly.  The  specifloattaa  bwe,  although  it  liaa 
had  various  obiectioas  made  to  it,  is  very  diort 
[The  Vice-ChaneeUor  read  it]  1  do  not  think  that 
any  ordinarily  skilled  workman  upon  perasing  it 
would  have  any  dilBcnlty  in  reproducing  tbeaktlcle 
f(V  which  the  plaintiff  olainu  a  patent.  Theraed- 
ftcation  is,  tiuielan^  I  oonsider,  sofflcfent,  and  ttHre 
is  nothing  in  it  calculated  to  nddead  the  public.  I 
cannot  come  to  tiie  coodnslon  that  the  addition  of 
the  words  at  the  end  vitiate  the  patent,  although, 
peIhap^  they  had  been  better  omitted.  On  the  rate, 
therefore,  lidd  down  in  Leteii  v.  MeerUng,  10  B.  &  G. 
27,  the  specification  complies  with  the  law,  and  the 
plaintiff  is  eotitled  to  a  decree  for  a  oMpetoal  in- 
junction, with  an  aecomt  and  %  remence  as  to 
damage*.  Tbe  defendant  must  pay  the  costs  of  die 
soi^  iodnding  ttw  oosts  <tf  theaMtion. 

Solicitor  fta  the  plaintiff,  C.  WiUcin. 

Solidtors  for  the  defendant*  Marrutt,  JordoKt  and 
Catptr. 

fVide^,  Nov.  19. 

Wakd  v.  Wabd. 

Praetiee — Partition — Dmurrer —  Joint-omner—BtUH' 
IioR  of  bill  for  a  ysar. 

W.  aOeg^d  a  jdnt  ownerahip  of  eep}fhotds  by  two  ptr- 
tons  for  twenty  years  and  prtttnt  posteuion  by  me  of 
thim  {who  tvtvioed  the  otkar)  and  by  keradf  at  wuit- 
ownerty  and,  c&iuiiuio  particular  akaret  on  ^pseulf  o/b- 
gations,  prt^  for  daehratioit  of  riyhta  and  a  parti- 
ItoK  in  (As  Hsaaf  mgr.  On  yenertU  damtrrer  to  tkia 
bUli 

Bddt  tkat  Me  alt^ion  of  prmnt  potteuion  a»  joint- 
OKwers  mat  ht  taken  to  nuan  tn/M,  and  as,  on  a 
petition  the  court  might  direct  an  inquiry  at  to  the 
rights,  and  tht  plaintiff  might  be  doclared  entitUd, 
tlU  demiarer  mutt  be  overrvkd,  Abo,  t^'Uj^pJf 
a«  court  eonaitUred  W.  ought ^  tO-prakJ^}^ 
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ot  hv,  the  hiB  wouUl  not  be  Emitted  but  retained 
fir  a  gear  to  give  her  that  epportiml!f> 

Thia  wu  a  geneml  demurrer  to  a  bill  AM  by 
Cuoline  Ward  ag^ost  Robert  Ward  and  Williara 
Brown  praying  that  the  righti  and  iotereflts  of  tbe 
plaintiff  and  defendants  in  certain  copyholds  might 
be  ascertained,  and  for  a  partition.  The  bill  stated 
4at  Robert  Lentoo  being  aeised  in  fee  of  certain 
oojiyhdds  boiden  of  the  manor  of  Gretton,  in  North- 
amptonshire, and  having  surrendered  the  same  to 
the  use  of  his  will,  executed  that  testament  dated  28th 
Feb.  1795,  by  which,  in(er  oftOy  he  gave  and  deTited 
to  his  wife  Jane  Lenton,  all  the  rest  of  his  copy- 
situate  in  Gretton,  which  he  bad  surrendered 
to  the  use  of  hii  will,  lot  her  Uf^  and  from  and  after 
ber  decfue  be  gave  and  devised  the  same  unto  his 
eon-in-law  Bryan  Ward  and  his  daughter  Rebecca, 
Ids  wife,  for  the  tenn  of  their  natural  lives,  and 
from  and  after  the  decease  of  the  survivor  of  them, 
then  he  gave  and  devised  the  same  to  the  use  and 
behoof  of  all  the  children  of  bis  said  daughter, 
Bebeooa  tiie  wife  of  the  flrnt  BiTan  Ward,  both  male 
ud  female,  in  equal  proportions,  they  to  take  and 
enjoy  the  same  as  twants  in  common  and  Dot  as 
jcdnt-tenants. 

The  bill  further  stated  that  the  testator  died 
the  6th  April  1796,  and  the  plaintiff  was  advised, 
and  it  was  the  fact,  that  the  children  of  the 
Mid  Rebecca  Ward  took  only  estate*  for  their 
Urea  ae  tenanta  In  common  under  the  will, 
and  the  reversion  descended  to  the  testator's  cus- 
tomary heir.   That  the  widow  was  admitted  at  a 
conrt  holden  on  the  17th  Oct.  1796,  and  that  no 
admittance  had  been  aulMeqaently  made.   That  on 
^  death  of  the  widow,  which  occurred  shortly 
after  1796,  Beb«»a  Ward,  the  second  tmant  for 
Ufe  took  possesBton,  and  it  waa  oceui4ed  jointly  by 
her  two  sons,  Robert  Lenton  Ward  and  Bryan 
Edward  Ward,  who  paid  her  rent  in  equal  moieties 
np  to  the  death  of  Robert  LentonWard  in  Aug.  1886, 
and  Aenceforth  his  son,  Robert  Ward,  and  Bryan 
Edward  Ward  continued  in  possesion  up  to  the 
death  of  Rebecca  Ward  on  the  9th  Oct.  1841, 
faer  hvaband  Biyan  Ward  having  died  in  her  life- 
time, she  having  only  three  children,  the  two  sons 
and  Rebecca,  who  married  one  Muggleton,  and 
secondly  one  Lazton.   That  on  the  30th  June  1887 
15a.  Sr.  4p.  were  awarded  by  the  Inclosure  Com- 
missioners to  Rebecca  Ward  in  lieu  of  her  copyhold 
ri^ti  and  the  lands  directed  by  ttie  Act  to  be 
iDcloeed.  From  the  death  of  Rebecca  Ward  on  the 
9th  Oct.  1841  up  to  the  death  of  Bryan  Edward 
Ward  on  the  I2tii  May  1862  (a  perioi  of  upwards 
of  twenty  years),  the  defendants  Robert  Ward  and 
Bryan  Ward  occupied  the  entirety  of  the  estates  as 
joint  owners  without  paying  any  rent  (except  the 
quit  rents),  or  mddng  any  acknowledgment  of  title 
to  any  person,  and  without  any  claim  bdng  made 
by  any  otlier  person  to  any  part,  or  share  of  or  in 
the  said  estate.   That  Rebecca  Laxton,  the  only 
daughter  and  last  surviving  child  of  Rebecca  Ward, 
died  in  August  1862.  That  from  the  death  of  Bmn 
Edward,  her  ma  John  Thomas  Ward,  and  the  defea- 
daat  Robert  Ward,  continued  to  occupy  the  entire 
eatate  as  ioint  owners  without  paving  rent  (except 
quit  rents)  or  making  acknowledgment,  or  any 
person  making  a  claim.   That  John  Thomas  Ward 
by  bis  will,  dated  iii  July  1867,  deviaed  alt  his  real 
eetates  to  hie  wife  Caroline  Wivd  (the  plidutiff)  in 
fee,  and  all  his  personal  estates  (subject  to  debts, 
Ac.)  to  her  absolutely,  and  appdnted  her  sole  exe- 
tnitrix.  That  John  Thomas  Ward  died  In  January 
1869,  leaving  the  plaintitT  surviving,  who  proved 
his  will  in  April  following ;  and  by  the  10th  para- 
graph of  the  bill  that  since  his  death  and  to  the 
present  time  the  defendant  Robert  Ward  end  the 
0tintlfl  had  coDtiiraed  and  now  were  in  the  posKt- 


sion  and  ei\foynient  of  the  said  copyholds  si  jdnt 
owners.  That  the  custontary  heirs  of  the  nid 
Robert  Lenton  at  his  death  were  his  three  dangfatn^ 
Mary  the  said  Rebecca  Ward,  and  Jane.  Msrywu 
twice  married,  and  had  issue  first  two  daughters  only, 
who  both  died,  and,  secondly,  an  only  son,  VHlliam 
Brown.  That  Mary  Brown  died  in  1811  intertite 
(having  survived  her  second  hnsband),  and  leaving 
WHliam  Brown  her  cuitomaty  heir.  That  he  mi^ 
ried  and  had  issue  a  son,  William  Brown,  who  £ed 
an  infant,  aged  five  months,  in  1820,  and  a  second 
son  William  Brown  (the  defendant),  who  on  hit 
death  intestate  he  left  his  customary  heir,  and  also 
customary  heir  of  Mary  Brown.  The  bill  Aea 
alleged  the  deaths  of  Rebecca  Ward  (intestate  u  to 
real  estate),  of  her  eldest  son,  and  of  her  secaBl 
•on,  intestate  as  to  real  ettatev  and  leaving 
husband  of  the  plaintiff  his  customsry  hnr. 
That  questions  had  arisen  regarding  the  rigfitt 
and  shares  of  the  several  parties  in  tiw 
copyholds ;  the  defendant  William  Brown  cUim* 
ing  as  customary  heir  of  his  father  or  of  Ul 
grandmother,  and  aa  one  of  the  customsiy 
co-heirs  of  the  testator's  widow,  to  three  eqnal 
undivided  one-sixths  ;  whereas  the  plaintiff  insisted, 
and  it  was  the  fact,  that  she  and  the  defendant 
Robert  Ward  were  entitled  by  reason  of  mdi 
possessions  of  Robert  Ward  and  Bryan  Edvud 
Ward,  and  John  Thomas  Wanl,  and  of  the  pl^tiff, 
and  of  the  Statute  of  Limitations,  la  eqn^  Akw 
to  three  equal  undivided  one-fourd»  in  the  s^ 
copyhold  property,  and  the  defendant  Wilfism 
Brown  to  Uie  remaining  one  equal  one-fourth,  and 
the  Inll  prayed  a  declaration  of  right  and  paitttiOB 
aa  above. 

CoUf  Q.  C.,  and  Haneg,  iu  support  of  the  denmira^ 
for  Robot  Ward  aad  WillUm  Brown,  insisted  thst 
the  particniara  of  the  title  alleged  must  be  dMnm; 

CartwrigU  v.  Pulteney.  2  Atk.  350 ; 

Pott«r  V.  iyaU«r.  9  De  O.  A  Sn.  417 ; 

Bolton  V.  Bolton,  19  L.  T.  Rep.  N.  8. 298 ;  L.  Be^ 
4  £q.  296,  note  to  Slad»  v.  Barlow. 
Where  the  lef^u  estate  is  in  questicHi,  thatcaniK^be 
made  the  subject  of  an  ejectment  or  partition.  The 
pluntiff *s  case  was  founded  solely  on  the  statute^  aad 
confined  to  one- third.  In  184X  two  persons  were  in 
possession— one  as  owner  and  the  other  as  a  stcai^ 
as  to  this  one-tbird—i.<.  Robert  Ward  aa  cnstoniiy 
heir,  Bryan  Edward  Ward  as  a  strange.  Tbew- 
fore,  occupying  till  May  1862,  they  acquired  a  titts 
under  the  statute,  and  the  bill  all^ting  then 
ioiotly  entitled  in  fee  on  the  death  of  Bryan  Edwiid 
Ward,  the  one-third  survived  to  Robert  Ward ;  bat 
then  it  waa  alleged  that  hia  son,  Jdin  Thomas,  con* 
tinued  to  occupy  with  Robert  Ward  jointly,  and 
therefore  it  was  useless  to  talk  of  the  statute.  On 
the  death  of  John  Thomas,  therefore,  Robert  coi^ 
tioued  sole  owner;  and  by  the  auctions  of  tbs 
bill  the  plaintiff  only  alleged  a  title  in  herself 
QOt  showing  how  the  waa  in  pos session,  and  the 
title  therefore  centred  in  Robert  Ward. 

Glatte,  Q.C.,  and  Towmendy  in  support  of  the  fc^ 
contended  that  the  defendants,  one  as  occupier  ana 
the  other  as  b  stranger,  could  not  join  in  a 
demurrer  to  a  bill  for  a  parUHon.  The  dcmang 
must  be  allowed  of  both  or  none.  Joint  ownerm^ 
was  not  joint  tenancy,  and,  being  eopyhoM,  tlwia 
conld  be  no  disseisin,  except  as  to  the  lord.  CMt 
being  in  possession  rightly,  the  other  wrungfWJj 
there  cotud  be  no  joint  tenancy;  and  from  IMl 
there  was  adverse  posseaaion  by  tiiose  under  wa«B 
the  plaintiff  claimed,  andaeonOnningtiUe;  andtte 
bill  was  filed  with  the  consent  (rf  one  of  the 
demurring  defendants.  If  there  was  only  a  prmt 
facie  title,  it  might  be  necessary  to  go  to 
then,  as  in  Bolton  v.  Bofto«  (mp-).  and  .■^•^ 
(sap.),  the  court  would  retiiirthWMl  W 
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«  year.  The  words  "  equal  moiety "  shoved  that 
there  coald  not  be  a  joint  160*1107.  There  wm  uq- 
interrapted  poasesiion  Biace  1841,  and  tha  atotnte 
tattled  both  the  remedy  and  the  righta. 

Gk,  Q.C.,  WM  faewd  in  lej^y. 

TbB  ViOB-CHucsixtA.— The  aliegationB  in  ^ 
bill  pleee  nuUten  io  a  great  etate  of  confBeioa.  I 
have  Hldom  seen  anything  lew  dau.  I  need  not 
tfaafc  I  thall  not  allow  this  demurrer,  unless  I 
«ontider  that  the  plaintifiF  ie  not  eatiUed  to  any 
nUef  on  the  allegationa  io  the  bill  at  the  hearing. 
His  is  a  bill  for  a  partition  and  sale,  and  that  the 
riffiiU,  interests,  and  shares  of  the  parties  may  be 
Moartained  and  declared  under  the  Erection  of  this 
wrt  The  case  aet  up  was  one  of  advene  poises- 
muL  I  cannot  overiook  the  tenth  pazagraph  at  the 
till  which  I  can  mly  read  as  an  allegatifla  that  the 
^ntiS  and  Robert  Ward  had  continned  and  now 
weK  in  possession  as  joint  owners  in  fee,  and,  if  so, 
be  r^^t  of  the  plaintiff  to  a  partition  was  a  matter 
«f  eODFse;  bnt  the  bill  goes  on  with  allegations 
vUoh  donbu  on  the  snhject.  Sow,  with  rft- 
9<et  to  a  snit  for  partituMi,  what  i*  the  practice  ? 
It  is  an  inquiry  what  are  the  respectiTe  rights,  and 
n^on  the  resolt  of  that  inquiry  the  plaintiff  may 
tan  oat  to  be  entitled  at  the  hearing,  and,  if  so,  u 
there  is  a  chance  of  that  It  is  impossible  to  allow  the 
dstturrer.  It  aaay  be  that  the  ooort  will  not  make 
•  deeiee^bntaUowtha  plaintiff  to  try  the  case  by 
MictiM;  bnt  it  maf  be  otherwise^  «Dd  it  u  im- 
postible  to  say,  ^erefor^  thU  she  may  not  be 
entitled  to  some  relief.  I  agree  with  Hr.  Cole  that 
it  is  for  the  plaintiff  to  say  what  the  titto  is;  bnt, 
«ren  if  she  Aould  be  put  to  the  legal  remedy,  the 

ritiee  is  not  to  dismiss  the  tail,  but,  as  was  decided 
fiaAm  T.  BaitoM  (np.\  by  Vice-ChanoeUor 
Btmrt,  which  was  oonflnned  by  the  Lords  Justices 
an  appeal,  to  retain  it  for  a  year,  in  order  that  the 
flaiDtiff  may  take  such  proceedlogs  as  he  may  deem 
nscessary  to  eetaUiah  his  title.  The  same  pomt 
catne  before  Tice-Chaaoellor  James,  in  Slade  t. 
BarioK  (m^-X  and  he  followed  Boilon  r.  Bcltm 
Ov.),  and  direBted  the  bill  to  be  retained  for  a 
year,  with  libera  to  the  plaintiff  to  bring  an  action. 
MOW  it  may  be  at  the  hearing  that  the  court  will 
dismiss  thin  bill ;  but  I  cannot  see  that  snfflfuently 
clearly  to  allow  the  demurrer.  It  must  thenfdn 
be  orerruled  in  the  usnal  tray. 

SoUeitor  for  plaintiffs,  Boiart  SouAu. 


0.  aeuAarm  oomtv. 

JVov.  8  «arf4,  and  Jan.  12. 

Emox  0.  Tunm. 

<lTtmt  of  ansuUx  to  uatn  a  han—Aanmmot  or 
gnata't  Ufi—Puliqi  efflteud  bf/grmtM  wiM  grmtoi'a 
moaqf—Mqunkaae  of  amiiitg—ChomU^M  right  to 

polieg.  . 

Where  the  yraator  of  m  omtanr  vpon  rontre&dm  of  tlu 
amiitity,  and  the  extinctiim  of  all  Ais  obUgatioHs  to  the 
graitUe,  jUeda  bill  to  have  defend  vp  to  him  a 
poliof  of  cwnrortM  effected  on  his  liji^  and  in  the 
name  of  the  grantee,  biU  with  ^  mon^  of  the  grantor  ; 

1%»  coart,  foUoicing  the  decision  in  Gottlieb  v.  Craocb, 
dimiteed  the  bill,  biU  without  easts. 

Obtervaiioms  on  Gottlieb  v.  Cranch,  4,  DeQ.M.^  G. 

The  question  in  this  case  was  as  to  the  right  of  a 
grantor  of  an  annuity  apon  repurchase  of  the 
annuity  to  have  delivered  up  to  bim  a  policy  of 
MBorance which  had  been  effected  on  his  life  by' 
(be  gsaatee,  aodec  these  drcnnutancM  ;— 


By  aa  indenture  dated  the  26th  June  1889,  and 
made  between  the  plaintiff,  Brownlow  William 
Knox,  of  the  one  part,  uid  William  Tumet, 
deceased,  of  the  other  part,  after  reciting  (inter  a/ia) 
that  the  plaintiff  had  contracted  with  the  sud  William 
Turner  for  the  absolute  sale  to  him  of  an  annuity  of 
SISJL  sterling  to  be  paid  to  him  the  said  W.  Turner, 
his  execntors,  admioistrators,  or  assigns,  during  the 
life  of  the  plaintiff,  butrepurchasableuponthe  term* 
there Laafter  eziaessed,  and  that  the  sole  and  bona 
fds  consideration  to  be  given  for  the  purchase  of  the 
said  annuity  was  the  sum  of  3999£.  sterling:  and 
reciting  that  upon  the  contract  for  the  sale  and  par- 
chase  of  the  said  annuity  of  316/^  it  was  agreed  that 
the  same  should  be  secured  by  an  assignment  unto 
the  said  W.  Turner,  his  executors,  administraton^ 
and  assigns,  upon  the  trusts  and  with  the  powers 
thereinafter  contained  of  the  dividends  to  become 
due  during  the  life  of  the  pluntiff  from  certain  sums 
of  stock  to  which  he  was  entitled  under  his  marriage 
settlement.  And  reciting  that  upon  the  contract 
for  the  sale  and  purchase  of  the  said  annuity  it  was 
further  agreed  that  the  same  should  be  secured  by  % 
judgment  to  be  entered  up  against  the  plaintiff  at 
the  Bmt  of  the  said  W.  Turner,  his  execntors,  ad- 
ministrators, and  assigns,  by  means  of  a  warrant  of 
attorney  thereinafter  recited.  And  reciting  that  in 
pursuance  and  further  p^ormauce  of  the  said 
recited  agreement  the  plaintiff  by  his  warrant  of 
attorney  had  authorised  his  attorneys  to  suffer 
judgment  to  be  entered  up  agsinst  him  for  the  sum 
of  7998/,  money  borrowed,  besides  costs  of  suit, 
and  that  judgment  was  intended  to  be  forthwith 
entered  up  against  the  plaintiff  under  the  aathonty 
of  the  said  warrant  subject  nevertheless  to  sudi 
defeasance  as  therein  contained  and  thereinafter 
noticed,  The  dividends  and  Interest  of  the  said 
soma  lA  ttuxik.  were  assigned  to  the  aaid  W.  Toner, 
his  executors,  administrators,  and  assigns  upon  cer- 
tain trusts  for  securing  payment  of  the  said  an- 
nuity. And  the  plaintiff  for  Umself,  his  heir^ 
executors,  and  administrators  covenanted  with  the 
said  W.  Turner,  his  execntors,  administrators,  and 
mmajpia^  t)i«t  he  would  at  any  time  thereafter,  when 
reqoired  hy  the  aaid  W.  Tnrner,  his  executors,  admi- 
nistraUHn,  or  assigns,  personally  attend  at  any  office  or 
offices  of  insurance  in  London  or  Westminster  for  the 
purpose  and  to  the  end  that  a  policy  or  policies  (rf 
insurance  might  be  obtained  by  and  at  the  expense 
of  the  said  W.  Turner,  his  execntors,  administrators, 
or  assigns  on  the  life  of  him,  the  sud  plaintiff.  And 
fnrther  tiiat  he  the  plaintiff  should  not  nor  would 
at  any  time  during  the  continuance  of  the  said 
annuity  go  on  the  seas  or  in  any  parts  beyond  the 
seas,  or  enter  or  engage^  or  be  employed  m  actual 
service  in  any  milita^  or  naval  capacity,  without 
giving  to  the  said  W.  Turner,  his  executors,  ad- 
mi  aistra  tort,  and  assigns,  as  euiy  notice  thereof  as 
might  be,  and  that  in  case  the  said  W.  Turner 
should  have  previously  insured,  or  should  insure^ 
any  sum  or  sums  of  money  not  exceeding  3999/.  on 
the  life  of  the  [4aiDtiff,  and  should  pay  any  addi- 
tional rate  of  insurance  by  reason  of  the  plaintiff's 
going  on  the  seas,  &c.,  h^  the  plaintiff,  his  heirs, 
executors,  or  administrators,  ahould  reimburse  the 
said  W.  Turner,  his  executors,  administrators,  or 
assigns,  such  sum  or  sums.  And  it  was  thereby 
declared  and  agreed  between  the  said  parties  to  the 
deed  that  the  aaid  warrant  of  attorney  and  the 
judgment  to  be  entered  up  under  and  by  virtue  of  the 
same,  and  also  tiie  deed  itself  were  given,  and  to  he 
entered  up  in  consideration  of  one  and  the  same  sum 
of  8999At  and  not  for  securing  several  annuities  of 
SlS/i,  and  that  no  execution  should  be  issaed  updn 
the  judgment  to  be  entered  up  as.  afores^d  untu  or . 
unless  the  whole  or  part  of  some  half-yearly  or 
other  portion  of  the  sud  annuity  tiiereby  secured, 
or  intended  so  to  he,  should  bein  arrear  for<ti^ii^ 
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one  days.  Aad  it  wu  thereby  f  urthw  declared  and 
agreed  that  in  can  the  plaintiff  or  hia  auigas 
■hoQld,  at  aoy  tinie  after  the  exphratlon  of  oDe  vear 
from  the  date  of  the  said  deed,  be  desiroai  of  re- 
parcbasing  the  said  aQDoi^,  and  should  pa/  noto 
the  said  W.  Tiiroer,  his  ezecuEon,  adminiitrators, 
or  asaigDS,  the  said  sum  of  3999^,  and  also  every 
smn  of  money  which  should  be  tlieii  doe  and  owing 
for  or  on  account  of  the  said  annuity,  together  with 
a  iffoportionate  part  (tf  the  same  annuity,  if  requi- 
site, up  to  and  inclusire  of  the  day  of  paying  the 
same ;  and  likewise  should  pay  unto  the  uia  W. 
Turner,  his  executors,  administrators,  and  assigns, 
all  such  sums  of  mooey  as  should  be  then  due  and 
owing  to  them  respectirely,  for  or  on  account 
of  such  costs,  charftes,  and  expenaes,  as  re- 
spectiTely  ahoold  hare  been  adranced,  paid, 
or  incurred,  in  or  about  the  execution  of 
the  trusts  aforesaid,  or  in,  or  about  recoTering, 
or  enforcing  payment  of  the  said  annuity,  when  in 
arrear,  or  in  or  about  the  payment  of  any  such 
extra  rate  of  iosurance  as  aforesaid,  then  and  in 
that  case  the  stud  W.  Turner,  his  exocntors,  admin- 
istrators, or  aasigDB,  should  and  would  accept  the 
said  sum  of  3999/.,  as  and  for  the  price  of  re-pur- 
chase of,  and  satisfaction  for  the  sud  annuity,  and 
immediately  after  such  re-purchase,  the  said  annuity 
should  cease  and  determine,  and  the  said  diTidends, 
intoeat,  and  annual  proceeds  respectively  thereby 
assigned,  or  intended  so  to  be,  should  be  ze-assigned 
unto  the  plaintiff,  or  his  assigns,  and  satiafaction 
should  be  acknowledged  on  the  judgment  to  be 
entered  up  under  the  aforesaid  warrant  of  attorney. 
Yet  BO  that  every  or  any  such  act,  deed,  matter,  or 
thing,  should  be  at  the  cost  and  charges  in  all 
things  of  the  pUintiff,  his  heirs,  execators,  adminis- 
tratfflre^  or  aaitgna. 

ContemwHaneoiuIy  with  the  exeeation  of  the 
above  deed,  judgment  was  entn^  up,  upon  a  war- 
rant of  attorney,  against  the  plaintiff,  ponoaiU  to 
thejffOTisions  contained  in  the  deed, 

llie  plaintiff,  by  his  bill,  alleged  that  the  above 
transaction,  although  in  form  a  grant  of  an  annuity, 
was  in  fact  a  loan  of  9399L  at  interest;  that  it  was 
agreed  between  himself  and  Tomer  that  an  inanrance 
on  his  life  shoutd  be  effected  in  the  name  of  Turner, 
but  at  his,  the  piaintifTs  cost,  as  part  ot  the  security 
of  the  annuity,  and  that  the  amount  of  the  annuity 
should  be,  ana  Uie  same  was  fixed  so  as  to  include  the 
amount  of  the  premiums  of  the  assurance.  That  ac- 
oordmgly  either  before,  or  contemponmonaly  with, 
the  execution  of  the  deed,  a  policy  of  assurance  on 
his  (the  plaintiffs)  life  for  4000/.  was  effected  in  the 
Legal  and  General  Assurance  Office  in  the  name  of 
Turner,  but  at  his  (the  plaintiff's)  cost,  and  that  he 
(the  plaintiff)  paid,  in  advance,  the  premium  for 
swh  aBSuraoce,  amountiog  with  duty  to  112^  St.  id. 

^miiam  Tomer  died  In  Jan.  1867,  and  hy  his 
will  dated  8th  May  186S,  he  appointed  his  widow, 
the  defendant  Mary  Anne  Turner,  his  executrix. 
Portly  after  her  husband's  death  the  widow  as- 
rigned  all  her  interest  under  the  deed  of  June  1839, 
and  in  the  policy  of  assurance,  to  the  defendants 
James  Kchard  Philip  Hoste  and  Moati^e  Turner. 

On  the  80th  April  186S,  the  plaintiff  murdiaaed 
tin  annuity,  and  thereapon  the  deftadants  re- 
assigned to  the  plaintiff  the  dividends  interest,  and 
annual  proceeds  of  the  said  sums  of  stock,  and 
caused  satisfaction  to  be  entered  up  upon  the  said 
jttc^ment. 

Tne  pWntiff  alleged  that  previously  to,  and  as 
one  nf  tlie  terms  of  snch  repurchase,  he  required 
the  defendants  to  asrign  to  him  the  policy  of  assu- 
rance, which,  with  the'  bonuses,  was  now  of  the 
value  of  about  2il0jl  At  first  tiie  defendants  were 
willing  to  comply  wiUi  this  request,  but  subsequently 
they  claimed  to  be  entitled  to  keep  the  policy. 
Eventually  It  was  arranged  that  the  repurchaae 
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should  be  completed  without  preiwUce  to  the  qoet- 
tion  as  to  wliethu  the  pbuntiff  ok  tin  defenuats 
were  entitled  to  the  policy. 

The  plaintiff  further  alleged  that  he  had  duty  jdd 
the  annuity,  including  the  premioms  ot  tlw  asnv- 
■nee  on  his  Ufe^  up  to  the  time  of  the  repnrcharing 
of  ^e  annuity,  and  he  charged  that  the  polity,  the 
moneys  tliereby  assured,  and  tlie  bonoses  thenoii 
were  m  equity  his  pnqter^. 

The  biU  prayed  for  a  declaration  tliat  pUntiB 
was  entitied  to  the  policy,  the  moneys  then^ 
assured,  and  the  bonuses  thereon.  That  the  de- 
fendants might  be  decreed  to  assign  and  make  ow 
to  the  plaintiff  the  sud  poli<^,  moneys,  and  booiMS^ 
and  that  th^  might  be  restrained  from  swread*^ 
ing,  sdling,  or  diqxi^ng  of  the  same.  TliatineMa 
the  defendants  should  have  surrendered  the  sdd 
policy,  mouOTi^  and  bonuses  to  the  assurance  oflfe^ 
then  that  thcj  mi^t  be  decreed  to  pi^  to  tbs 
plaintiff  the  money  reodved  b^  them  for  such  lar- 
render,  and  that  they  might  in  the  mean  time  ht 
restrained  from  disposing  or  dealing  with,  er  aid- 
ing such  mon^,  or  uny  part  tbereu,  to  or  for  ail 
own  use  or  ptupoee,  and  might  be  ordered  furthvlA 
topay  the  money  ao  realised  fyt  audi  nuTanderiatO 
oourt  to  the  credit  of  the  cause,  to  await  the  dsct. 
sion  of  the  court,  and  that  they  mig^t  pay  the  costs 
of  the  suit 

The  defendants  by  their  answer  denied  the  pliia- 
tiff's  dtegatira  tiiat  the  transaettoo,  Oootfi  b 
the  fonn  of  a  grant  <tf  an  anniuty  ma  in  fact  a  lost 
of  99091  at  intern^  or  that  it  waa  agreed  between 
the  parties  tiuit,  as  part  of  the  aecurity  for  the 
same,  anassoranceon  the  life  of  the  plaintiff  sboeld 
be  effected  in  the  name  of  Turner  at  the  pUintiff's 
cost,  or  that  the  amount  of  the  annuity  wm  flad 
so  as  to  Include  the  amonnta  ot  the  preminu  d 
such  assurance^  They  admitted  that  the  pbdatif 
had  duly  paid  the  annuily  up  to  the  time  of  the  » 
purchase,  but  they  dokled  that  he  paid  any  of  the 
premiums  of  the  assurance,  or  that  tiie  annuitj  ia- 
eluded  the  same.  They  admitted  that  at  the  tiow 
of  the  repurchase  of  the  annui^,  the  ^aintiff 
quired  tiiem  to  assign  to  him  toe  pwpy  sad  the 
mon^B  thmiy  usured,  and  the  bOBBsca  thrnom 
but  they  denied  fliat  th^  had  then,  or  at  any  tia^ 
exprassed  thdr  wiliingnesa  to  comply  with aw» 
quisition. 

Gnene,  Q.  C,  and  W.  H.  TwiueKd,  for  the  Jiitia- 
tiff,  argued  that  although  the  transaction  wu  in 
the  form  of  a  grant  of  an  annuity,  it  wu  rimiily  a 
loan  on  a  security.  No  other  conatractkn  could  be 

But  upon  the  terms  of  the  deed,  and,  in  pointof  fte^ 
'  the  relationship  of  dei^tor  and  creditor  did  not 
exist  between  the  parties.  Turner  could  haTehadoo 
insurable  interest  on  the  plaintiff's  life :  (14  Gee.  S, 
c.  48.)  The  debt  had  been  pdd  off,  and  it  »• 
lowed,  as  a  matter  of  coarse,  that  in  the  abMm 
of  any  *expreH  contrAst  to  the  contiaiy,  As 
policy,  one  of  tiie  securitieB  for  the  debt,  mart  be 
delivered  up  to  the  debtor:  (CW/wqy v. 
2  Oiff.  387.)  The  defendants  made  it  part  of  tM>r 
case  that  the  wbde  expense  of  effecting  and  kc^ 
ing  up  tlie  assurance  luui  been  bwne  by  Tnrasr, 
bat  the  evidence^  on  the  contrary,  cleariy  showed 
that  the  policy  had  been  effected  at  the  plaiaulrs 
oost^  and  that  extra  payment  had  been  exacted  Cno 
him  for  the  purpose  of  paying  the  premiums,  lb? 
also  cited : 

DryadaU  v.  PigotLS  De  G.  M.  ft  a.  S46: 
AvnwT.  Broda,  8  De.  G.  ft  J.,  58Si 
Lea  V.  Binton,  5  De  G.  M.  A  6. 8B3. 

Dickirion,  Q.  C.  and  Sedwell,  for  the  defcnJM'^ 
contended  that  the  plaintiff  in  Oder  to  sawsw 
must  show  that  a  contract  existed  between  biaiSBt 
and  the  grantee  of  the  annuity  tint  ^wastaM** 
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the  benefit  <tf  the  policy  aftermiaymeDtof  die  money 
•dranced  by  the  gnateez  {Law  t.  Imdon  Indu- 
jMabh  Life  Polity  Company,  1  K.  &  J.  288.)  The 
deed  contained  no  sach  cootract,  and  there  was  none. 
Ihe  tranaaction  -wai  not  a  loan,  but  the  purchase  of 
an  annuity.  The  ordioanr  relationabip  of  debtor 
and  creditor  did  not  exiit  betireeo  the  partiei.  By 
the  temu  of  the  deed  tbere  was  no  lltf^ty  on  the 
of  the  grantor  to  repay  the  money  adranced, 
be  waa  simply  bound  to  pay  the  nnnuity ;  and 
there  was  no  obligation  on  the  grantee  to  effect  the 
aunnuice.  The  case  could  not  be  dietiDguiahed 
bom  GotUiA  t.  ChntcA,  4  De  O.  U.  &  Q.  440,  vhich 
decided  that  when  the  grantee  of  an  annuity  assures 
the  life  of  the  grantor,  the  poUqr  effected  is  the  pro* 
po^  <rf  the  grantee  Moreover,  the  pUintiff  must 
fail  on  another  ground.  He  was  no  party  to  the 
contract  on  the  policy ;  there  was  no  privity 
between  him  and  the  assarance  ofiSce,  and  a 
cmtract  on  a  policy  of  life  assurance  was  not 
a  contract  of  indonnity :  {Da&y  r.  India  and 
Lcmdoa  Life  Atmrance  Company^  Ifi  C  B.  86S.) 
It  had  been  said  that  extra  payment  was  exacted 
from  the  grantor  for  the  purpose  of  secnriog  and 
indemnifying  tbe'grantee  against  any  expenses  that 
he  might  be  put  to  in  effecting  the  policy.  This  the 
defendants  denied.  But  assuming  it  to  be  the  fact, 
U  would  not  deprive  the  grantee  of  the  fall  benefit 
(4  the  policy.  It  was  optional  with  him  to  have 
•old  it  any  time  before  Uie  redemption  of  the  aa- 
mity,  and  if  he  had  done  so  the  grantor  could  not  on 
redemption  have  clumed  the  proceeds  of  the  tale. 
The  policy  was  now  of  considerable  value,  and  if  it 
vm  to  be  delivered  up  to  the  grantor  it  would 
really  amoimt  to  his  recelviug  back  a  portion  of  the 
annniliy  vbich  he  bad  contracted  to  pay. 

GnoB,  Q.  G.  in  reply. 

JaiL  12.— The  ViOB-OHARCBtLOB. — ^This  case  is 
not  distii^nishable  from  tee  case  of  Gottlieb  v. 
OmA  If  thftt  ease  Is  to  be  eonddered  as  an 

aatboritaHve  deciaioo,  the  duty  <rf  the  court  now  is 
to  dismiss  this  bilL  In  the  present  case,  as  in  the 
other,  the  question  was  as  to  the  right  of  the 
grantor  of  an  annuity,  upon  the  repurchase  of  the 
annuity,  and  npon  the  extinction  by  payment  of  all 
his  obligations  to  the  grantee,  to  tiave  delivered  up 
a  policy  of  aasuruice  dfeeted  by  the  grantee  pnr- 
mant  to  a  stipuUtlon  binding  on  the  mntor  but 
not  on  the  grantee.  If  the  case  of  X^urtenay  r. 
Wright  (sup.')  had  been  brou^t  before  the  Court  of 
Appeal,  the  objections  there  ^suggested  as  to  the 
decision  in  Gottlieb  v.  Cranch  might  perhaps  have 
been  considered,  and  might  perhaps  nave  been  re- 
moved cm  satisfactory  grounds,  if  tber  are  not  well 
fmnded.  In  the  present  case,  as  well  as  in  Cow- 
tawj  V.  Wris^t,  the  arguments  took  a  wider  range, 
and  the  question  was  discussed  on  grounds  beyond 
those  which  appear  in  the  report  of  Gottlieb  v. 
Cranch.  In  the  latter  case  the  argument  was  cut 
short,  and  the  instmction  to  be  derived  from  the 
nport  is  confined  to  the  otpression  of  strong  and 
dear  opinions,  without  the  support  of  any  argu- 
ment, except  that  founded  on  the  option  given  to 
tiie  grantee  as  to  the  application  of  the  money 
supj^ed  by  the  grantor.  What  seems  to  me 
unsa^factory  as  to  the  authority  of  that  case^is 
that  it  was  assumed  and  stated  by  the  court 
to  be  a  general  and  undisputed  rule  that,  where 
HnB  grantee  of  an  annuity  insures  the  life  of 
the  grantor,  the  policy  effected  belongs  to  the 
grantee.  Tliere  is  cerwnly  no  trace  of  any  such 
general  rale.  If  there  were  sach  a  rule,  as  all 
arguments  are  silenced  by  a  peremptory  rule,  the 
question  presented  for  the  decision  of  the  court 
need  not  have  been  argued.  It  was,  however,  upon 
the  ground  of  the  option  in  the  grantee  to  apply  the 
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money  of  the  grantor  In  effecting  the  policy  that 
the  decision  was  rested.  There  would  be  great  force 
in  the  argument  founded  on  the  option  were  it  not 
that  the  terms  of  the  transaction  and  the  contract 
show  that  the  extra  payment  was  unquestionably 
exacted  for  the  purpose  of  securing  and  indemni- 
fying the  grantee  at  the  expense  of  the  grantor* 
The  option  which  the  grantee  bad  of  retaining  the 
extra  payment  for  his  own  benefit  without  effecting 
the  policy  is  only  the  option  of  another  mode  tn 
indemnity.  The  argument  that  the  grantee  might 
at  his  option  sell  the  policy  at  any  time  before. re- 
demption, and  that  the  grantor  could  not  on  re- 
demption claim  credit  for  the  amount  produced  by 
the  sate  of  the  policy,  is  a  very  powerful  argument 
to  show  that  me  policy  is  not  a  security  for  the 
benefit  of  the  grantor.  Certainly,  if  the  grantee 
exercised  his  option  in  that  way  he  would  seem  to 
exercise  a  legitimate  option  of  destroying  any  right 
of  the  grantor.  Id  this  respect  the  policy,  if  it  be 
a  secnnty  held  at  all  for  the  benefit  of  the  grantor 
must  stand  on  a  different  footing  from  an  ordiimry 
security  as  to  which  there  can  be  no  such  option. 
But  there  remains  the  question  whether  the  grantor 
can  tic  tfeated  as  having  no  interest  in  the  policy 
which  he  supplied  money  to  effect,  if  the  grantee 
has  not  exerciBed  the  option  of  selling  it.  This 
question  seems  to  be  the  same  which  arises  on  the 
option  in  tiie  grantee  not  to  effect  any  policy  at  all ; 
and  both  questions  matt  be  resolved  on  consider- 
ing the  effect  of  the  proviso  for  repurchase  as  part 
of  the  general  transaction,  and  the  reciprocal  rights 
under  the  whole  contract.  It  has  been  argued  that 
the  grantor  and  grantee  of  an  annuity  of  this  kind 
do  not  stand  in  ue  relation  of  debtor  and  creditor. 
Considering  the  covenants  and  obligations  of  the 
deed,  It  is  impossible  to  sustain  this  proposition. 
What  is  really  meant  is  that  the  grantor  is  not  a 
debtor  for  the  price  of  the  annuity,  because  he  is  not 
bonnd  to  repay  the  price,  and  that  the  repayment 
by  repurchase  is  optionaL  But  if  he  exercises  the 
option  of  repurchasiDB,  he  hu  repaid  the  grauteo  and 
tns  extinguished  his  debt  and  obligation  for  payment 
of  the  annuity,  and  both  parties  are  restored  to 
their  previous  rights.  The  equity  of  a  debtor  who 
extinguishes  and  satisfies  the  claim  of  his  creditor 
Is  to  get  back  all  securities  exacted  from  him  for  the 
obligation  which  he  has  discharged.  But  it  is  said 
tiiat  the  policy  of  assurance  is  not  a  security 
because  Its  existence  was  optional,  and  its  Acistence 
and  nature  as  a  security  so  peculiar  that  not  only 
its  creation  but  its  continuance  was  in  the  option  of 
the  creditor,  who,  while  he  remained  unpaid,  might 
have  sold  It  for  his  own  benefit  without  being 
accountable  for  the  profit  None  of  tiiese  circum- 
stances deprive  the  policy  ci  its  character  as  a  seeu- 
rity.  It  is,  however,  sud  that  if  It  be  a  secnri^  It 
never  was  the  property  of  the  debtor,  but  is  pro- 
perty created  by  the  creditor  out  of  his  own  mon^ 
and  for  his  own  benefit.  The  force  of  that  argn- 
mcnt  seems  to  be  destroyed  by  the  consideration 
that,  in  point  of  fact,  and  according  to  the  terms  of 
the  contract,  the  delrtor  supplied  tiie  money  which 
purchased  ue  security,  and  was  compelled  by  the 
contract  to  assist  in  effecting  the  security.  Pro- 
perty purchased  with  money  supplied  by  the  debtor 
and  obtained  by  his  active  concurrence,  which  cod> 
currence  he  was  bound  by  the  contract  to  give  for 
securing  tiie  creditor,  is  no  less  a  security  because 
the  creditor  was  not  bound  to  procure  the  secnri^, 
and  after  he  procured  it  might,  during  the  snb> 
sisteuce  of  the  debt,  sell  the  security  without  being 
liable  to  account  for  the  proceeds.  When  the 
debtor  exercises  the  ri^t  of  re-purchase,  and 
extinguishes  all  his  obUgations  to  his  creditor,  and 
finds  the  creditor  in  possession  of  the  security 
obtained  with  his  money,  and  at  M^e^P^qse.  ^ 
by  his  amcutrenc^  whyDi9tithei9MiMt)to>tt4Ka 
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tnch  a  security,  ao  obtained,  vhen  all  his  rights  as 
a  creditor  are  satisfied  ?  Why  is  the  equity  the 
debtor  to  haTe  the  security  restored  to  be  denied  in 
nicb  a  case  ?   In  Gottlieb  v.  Crouch  the  argument, 
which  vas  stopped  in  the  appeal  court,  was  very 
ably  urged  in  the  court  below  by  the  counsel  for 
the  graotee  of  the  annuity.   It  miunly  turned  on 
the  want  of  privity  of  the  grantor  as  being  no  party 
to  the  contract  on  the  policy.  The  same  argument 
was  wged  io  the  present  case,  and  supported  by 
reference  to  the  decision  ot  the  Exchequer  Chamber 
in  Ztal^  r.  India  and  London  Life  Auuranee  Com- 
paiuf  isup.%  which  decided  that  the  contract  on 
a  policy      life  assurance  is  not  a  contract  of 
indemnity.    That  is  very  true,  as  between  the 
parties  to  the  polif^;  but  where  the  policy  is 
effected  by  a  creditor  cm  a  contract  with  hu  debtw, 
who  is  no  party  to  the  policy,  but  supplies  the 
money  and  the  premiums,  it  is  an  entirely  diffa«nt 
anestion,  and  unless  there  be  some  stipulation  to 
Hie  contrary  u  between  the  debtor  and  creditor,  it 
ii  a  seeority  and  an  indemnity.  And  as  to  privity, 
if  it  be  put  of  a  written  contract  between  a  debtor 
and  his  creditor  that  a  policy  shall  be  effected,  and 
lumey  sofflcient  to  pay  the  premiums  be  contracted 
to  be  supplied,  and  is  supplied  by  the  debtor,  it  is 
impossible  on  any  true  view  which  has  yet  been 
shown  to  sAj  that  a  debtor  who  has  according  to 
the  contract  concurred  in  effecting  the  policy  and 
•applied  the  mon^  to  effect  it,  is  a  stranger  and  not 
vnjy  to  a  policy  ofected  on  such  a  oontnct,  or  less 
inlereited  in  it  when  effected,  because  the  creditor 
bad  an  option  not  to  hare  effected  it,  and  an  option 
while  his  debt  was  unpaid  to  sell  it  for  his  own 
beneflt.   If  neither  option  be  ezertused,  and  the 
lecurity  at  the  time      payment  is  found  in  the 
creditor,  the  debtor's  right  seems  clear,  anlm  it  can 
be  diown  to  be  no  seeority  at  all.    A  secnrity 
which  a  creditor  is  not  bound  to  obtain,  cannot  be 
less  a  security  when  it  is  actually  obt^ned.  Nor 
can  the  debtor  whose  money  is  invested  in  pur- 
chasing the  security  be  lees  interested  in  it  because 
his  creditor  was  not  boand  so  to  invest  it  or  to 
praserve  it.  Ko  true  view  can  be  taken  of  the 
qneitiOD  which  depends  so  much  on  the  optional 
nature  of  the  contract  unlets  there  is  embraced  in 
the  view  the  circumstance  that  the  stipulation  for 
redemption  is  also  an  option.  The  payment  of  the 
debt  by  redemption  is  no  less  an  absolute  satis- 
faction and  extinction  of  the  creditor's  rights 
|>ftfliHii>  it  is  (qitional  than  hii  right  to  the 
Mcnrity  which  becomes  absolute  if  he  has  not  exer- 
(dsad  any  c^on  to  destroy  It — if,  in  fact,  he  exn* 
cised  the  option  to  take  it  and  to  expend  the 
noney  su^ied  by  his  debtw  in  ineserving  it. 
To   assume    that   the  question   is   decided  by 
treating  the  policy  as  the  property  of  the  grantee 
si  the  annuity  is  to  aigoe  on  the  eqoirocal  meaning 
«f  tht  word  property.   That  he  has  a  property  in 
the  security  is  dear  enough,  but  that  his  property 
can  be  considezed  absolute  and  unqualified  where  it 
is  created  by  contract  between  tiie  debtor  and  the 
creditw,  and  created  by  moneys  which  the  debtor 
was  boand  to  supply  for  the  purooee,  does  not  seem 
to  w  to  have  yet  been  proved  by  any  suflkdent 
Hgament.  A  peremptory  rule  wonU  make  iign- 
BMDt  unnecessary,  fiat  no  audi  peremptt^  rule 
as  was  assumed  by  the  Court  of  Appeal  in  Gottlieb 
r.  CrancJi  is  anywhere  reccnded.   In  Coartenag  v. 
W^o^,  the  cases  of  Leav,  Hintom  (jtvp."),  and  Dn^M 
T.  I^aoU  (sifp.),  were  considered  and  discussed.  They 
■ra  To  nme  degree  diitingnshed  fxaai  GottUeb  v. 
ChiM*.  Bat  the  latter  case  is  so  entirely  umilar 
to  Uw  present,  that  if  it  is  to  be  overmlec^  it  must 
be  overruled  by  the  Court  of  AppeaL   I  have 
kveured  to  explain  the  difficulty  I  have  felt  as 
'TlnolpU  Involved  in  the  decision,  in  the  hope 
he  question  oooon  agidn  bef m  the  Cowt 


of  Appeal,  there  may  be  a  more  full  judicial  cm- 
ridenttion  and  exposition  of  the  doctrine.  In  tbe 
mean  tloie,  for  the  reasons  which  I  have  stated,  It  Is- 
with  dissatisfaction  and  reluctance  that  I  feel  bcnuft 
to  dismiss  the  kill  in  the  present  case.  It  But 
stand  dismissed,  but  without  costs. 

Stdidtor  for  the  phOntiff,  Btmjf  SmiA. 

Sollcitiv  forlOe  defenduit,  MmtagM  JSntr. 


Y.  0.  JAMES'S  OOUBT. 

Beported     W.  H.  Bxnnr,  Baq..  hxI  Hon.  Bobot  Bvtub» 
BftTEittemt-lMr. 

Twaday,  Dec  21, 1B69. 

Alcock  v.  Gill. 

Affidavit  of  doatmenia—  Fvrtker  a^idavit — i>KiiMit 
feferrid  to  in  m  ex  parte  examtnation—  CotU. 

A  raihoay  txmtpan^  having  been  made  de/endanU  to  a 
sutf,  an  qffilamt  a*  to  documextt  irtu  made  by  liar 

.  secretary  wAo  was  not  a  defendant,  'Iht  eompam 
amwerea,  and  the  wa»  reamendedy  t^eivipon  mt 
secretary  made  a  second  and  a  third  effidamt  at  tt 
doctimenti.  Be  wat  then  examined  Ij/  tkt  /dntdiffif 
ex  parte,  on  their  behalf,  before  the  examiner;  anain 
the  coBTte  of  each  examination  depoeed  to  thepommm 
<f  certain  doeumenta  not  meationed  in  hit  offidttsiL 

Upon  monnumt  6jr  the.  plaintifft,  thai  the  compami  migk 
be  ordered  to  medet  a  further  affidavit  aecawrtwo  /cr 
Urn  doenrnMla  rtf&rrtd  tobgOt  aeantary  it  laie> 
amimaiom: 

BtM,  that  tht  ap^ieaHM 
dimimd  with  eotts. 

JTte  expreuion  of  Selwyn,  ZmT.,  in  Wright  v.  Pitt 
(£.  Bm.  8  Ch.  811),  that  "*ucA  Mu^idm  mM  be 
foundeaM  the  phjdingi  and  affidavits"  rtfnm^» 
the  efffidavitt  at  to  diteoverg  ^  doenmentM,  net  loAl 
gemtml  pUadinga  and  affidamtM  in  the  caum. 

When  a  lummona  ii  dismiaitd  with  eotit,  lis  costi  tn^ 
OS  a  gmertd  rn/e,  isuMk  aU  the  eottt,  ftsfll  m 
at^ovnattnt  and  in  cAomAsra, 

This  was  a  summons  adjourned  from  chamboL 
on  behalf  of  the  plaintiffs,  Heozy  Alcock  ana 
Robert  Bair,  that  the  defendants,  the  Great  West* 
em  Railway  of  Canada,  might  be  mrdered  to  mka 
a  further  affidavit  as  to  documents,  acooanth^far 
the  doetuBeotfl  mmtioned  and  refened  to  1^  fla 
secretary  in  hit  examination  in  the  oaose  Mtae 
the  examiner;  and  certain  papers  in  his  cnato^f 
relating  to  a  foreclosure  suit  in  1860  against  the 
Detroit  and  Milwankee  Bulway  Company,  antf 
relating  to  the  decree  in  that  suit,  and  the  lettOl- 
of  explanation  relating  to  the  same  papery  also- 
mentioned  in  tiie  examination ;  ai^  that  the  ami 
directions  might  be  given. 

The  plaintiffs  sued  on  behalf  of  themsdves  and 
all  other  the  subscribers  for  free  land  shares  of  the 
Detroit  and  Milwaukee  Rulway  Company  in  Eiu;- 
land,  whose  shares  bad  not  hem  returned ;  and  th» 
bill  prayed  for  a  declaration  that  the  Loodm  trnt* 
teei  were  bound  not  to  dimoae  of  any  of  tiN  tmk 
tnhtcribed  by  the  plaintiffs  and  other  mbtedlMfa 
,  for  free  land  shares  until  the  transfer  of  60,000  acrta 
of  land,  and  other  arrangements  had  been  (SHoplettd, 
and  the  whole  number  of  20,000  free  land  shares 
aUotted. 

The  bin  was  filed  «m  the  8rd  Jane  1865 ;  in  18B6- 
tiie  Great  Weatem  Bailwaj  of  Canada  woa  ndt 
defendants. 

On  the  24th  Sept.  1867  Mr.  Brackstone  Baker,  A» 
secretary  of  the  ndtway  oon^taoj  (who  had  aot 
been  made  a  defendant)  made  an  afBda^  as  to 
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Oa  tita  29th  Nov.  1867  the  company  filed  their 
uiwer,  in  which  they  said  they  were  wtUiag  to 
nuke,  by  their  proper  offloer,  the  ordinary  affideTit 
aa  to  the  documeata  in  their  poMessioa. 

On  the  2l8t  Dec  1868  the  bill  waa  re-ameaded 
and  on  the  11th  March  1869  Mr.  Baker  made  a 
fnrtber  affidavit  as  to  docamenta. 

On  the  28th  June  1869  he  made  a  third  affidavit 
«■  todocomentf. 

TUi  somiDona  was  supported  by  an  affidavit 
fvom  the  3rd  Vor^  1869,  by  a  clerk  to  Mesm. 
Linklater  and  Co^  the  |jaintiff*s  aolicitori,  who 
deposed  that  on  the  6th  Aug.  previously,  Mr. 
BiJur,  upon  beiog  examined  ex  parte  on  the  part 
«f  the  plaintiffs^  before  one  of  the  examiners  of 
tin  ooorti  deposed  that  be  bad  in  his  custody  cert^n 
pacen  relating  to  the  foreclosure  suit,  in  1860, 
a^nst  the  Detroit  and  Milwaukee  Railway  Com- 
puy,  and  rdatiog  to  a  sale  under  a  decree.  De- 
BOorat  said  he  recaved  them  from  time  to  time,  no 
doubt,  and  they  were  accompanied  by  letters  of 
"tailaaatioa. 

UpoD  the  plaintiff's  coonsel  proceeding  to  read 
Ais  affidavit, 

James  Kaye  (with  him  Frj/,  Q.  C),  on  behalf  of 
Ha  defendants,  objected  to  its  being  read,  on  the 
cnand  that  it  was  an  affidavit  in  reply  to  aa  affi- 
davit of  documents,  which,  according  to  the  esta- 
blished practice,  the  court  would  not  allow. 

Sag,  Q.  C,  and  J.  W.  Chitii/  for  tiie  application. 
~HiB  rue  ii  wdl  settled  that  if  it  appears  from  any 
vhSaaee  in  the  suit  that  a  pmon  haa  documenu 
nd  refuses  to  produce  them,  the  court  will  (wder 
him  to  make  a  further  affidavit.  ^The  Vicb-Chak- 
■CMUjam. — You  have  examined  this  gentleman,  not 
as  secretary  of  the  company,  but  aa  your  own 
witieaa.  If  the  company  make  an  affidavit  through 
ttdr  aecretary,  and  you  choose  to  examine  the  aecre- 
tey  as  a  vitness,  have  you  any  authority  to  say  you 
■cannsethedeposittona?  Can  you  call  a  public  (mow 
as  a  witness  toe  Uie  purpose  of  getting  dtsoovoy 
from  the  company  ?]  It  is  impossible  to  separate 
a  man  into  two  individuals.  The  case  is  the  same 
as  if  Mr.  Bakw  himself,  the  defendant  to  the  suit, 
ktS.  wt  in  an  Inanffldent  affidavit  of  doeaments, 
snd  then  had  himself  been  examined  as  defendant, 
«f tcr  r^eation  Sled.  The  rule  as  to  production 
of  documents  {wevaila  through  all  stipes  of  a  cause, 
ap  to  decree,  after  decree,  and  all  throng  the  waix. 
In  Nod  y.  Nod  (1  De  G.  J.  £  ^.  468)  Lord  Justice 
Stamer  said  he  saw  nothing  in  the  Ajct  to  preclude 
tt»  court  firom  n^ntiing  more  than  one  affidavit  as 
tedoeommita.  In  tiiat  case  Ms  Lordship  thought 
ttoe  was  enough  to  raise  '*a  reasonable  suspicion," 
that  the  defendant  had  further  documents  whi<^ 
might  help  the  plaintiffs  to  make  out  their  case. 

Upon  Ami's  proceeding  to  read  the  affidavit, 
again  objected  that  tiwBtatemenfe  was  obtiOned 
iram  the  witness  ex  paru,  and  the  time  for  publi- 
VHOB  of  the  erldenoe  had  not  yet  arrived. 

The  Vicb-Chakcxllob  said  he  tiiou^t  it  was 
teogular ;  the  witneas  bad  been  examiued  ex  parte. 
VbB  court  could  not  look  at  his  examinatiou,  because 
ft  was  not  time  tot  it,  and  yet  the  oonrt  «w  asked 
to  liston  to  some  aocount  of  that  evidence  which  was 
0tm  by  ■omoboiiy  wlw  was  not  preaeiit. 

£qr.  —  ^10  publication  is  for  our  protection, 
not  for  that  of  the  other  tide. 

Hihill'~^*  ^  ^  depoaittMi  Utag  pnb- 

— His  statement  is  made  upon  oath ;  it  is  not 
■a  mora  hearsay  conversation.  In  Nod  r.  Nod  the 
inrther  affidavit  was  made  on  a  aammoni^  as 
•Vpean  from  the  n^L  Sm  also 
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It  would  be  only  doing  jastice  to  the  parties  to 
the  cause,  and  not  only  violating  no  rule,  bat  follow- 
ing the  rnle  as  to  tlie  balance  of  eonventenee  iridch 
has  been  laid  down  by  the  court,  to  order  this  fen- 
tieman  to  make  a  further  affidavit. 

The  Vioa-CHAKCXLUMt. — ^The  defendants,  the 
company,  and  this  gentleman,  their  secretary,  an 
the  best  ji^ges  of  what  is  most  deriraUe  for  them- 
seWeB.  I  am  not  going,  aa  a  benefit  te  them,  te 
force  them  to  make  any  lUBdaviE.  It  seems  to  me 
that  this  application  is  a  mere  experiment,  which 
the  case  of  Wright  v.  Pitt,  L.  Bep.  3  Ch.  809,  ought 
to  have  prevented  b'ing  made.  The  rule  seems  to 
me  to  be  clearly  laid  down  by  Saiwyn,  Xi.J, 
I  quite  agree  mth  him  that  an  nnfoctuwite 
expression  was  used  by  Turner,  L.J.,  in  Nod 
V.  Nod.  You  have  a  right  to  look  at  the  wboie 
thiag — the  pleadings  and  affidavits,  that  is  to 
say,  the  pleadings  and  affidavits  given  by  way  of 
discovery,  and  the  affidavit  of  documents,  foe 
the  purpose  of  seeing  whether  there  is  anything 
upon  the  face  of  them  to  show  wbeth^  by  ^p 
or  otherwise  the  discovery  is  not  complete.  To 
recur  to  the  illustration  which  I  have  admited 
throu^out.  Suppose  a  man  refers  to  a  schedule  of 
documents  and  says  it  contains  six  documents,  and 
it  turns  oat  there  are  only  five.  If  it  appears  from 
the  answer  or  affidavit  that  there  is  sometUng  far> 
tbv  io  bis  possesion,  then  you  ask  for  farther  dta- 
covery ;  but  to  accede  to  tms  summons  would  be 
simply  to  say  that  you  can  cross-examine  upon  an 
affidavit  of  docunwuts.  Tbe  mere  fact  that  yoa  call 
the  man  oomioally  as  an  «x  parte  witness,  cannot 
make  any  difference.  The  real  truth  is,  tbat  yoa 
have  called  this  gentleman,  and  yon  have  erosa- 
examined  him  as  to  the  atatement  made  in  hi*  aflp 
davit  It  is  a  violation  <rf  tbe  practiee^  aod  dw 
result  is  that  the  sammons  must  be  x^ued,  witii 
coats  to  be  paid  by  the  applicants. 

Frg  asked  for  tbe  costs  <d  tbe  whole  of  the  svo^ 
mons. 

£ay  said  timt  was  not  the  uaoal  pracUce.  Tha 
court  ttsoally  gave  meidy  the  costs  at  the  adjoom- 

ment 

The  yioB-CHAiron.LOB. — I  mean  in  future  when 
I  refuse  a  summons  with  costs,  to  do  it  whdly.  I 
assume  that  tiie  chief  olerk  would  ref  ase  it  with 
coats.  Until  I  have  some  reason  to  the  eontrazy,  I 
shall  give  the  whole  costs  from  tbe  beginning. 

Solicitors  for  the  applicants,  'Messrs.  LudUattTj 

Sackwood,  and  Addison. 

Solicitors  for  the  company,  Messrs.  Majpiard,  Ssitt 
and  Co. 


TmmiaStJam.  18. 

Hbuj>  p.  Walls. 

J>*dmii^  uiTOTjCTMaf — BiU— Declaration  as  to  ri^t  oj 
parties. 

A.  aod  B.  were  tauuUs  in  common  of  an  estate  in  Jte. 
A.  ia  1812,  devised  his  moiety  to  B./or  his  life,  with 
rmaiader  to  Cin  fu.  and  devised  tie  residue  of  Jtis 
utaU  to  B.  i»J^  CC  died,  Uving  A.,  booing  D.  ktr 
ieir<a-law.  B.  (udD.,  amaaig  that  C.  wat  orwf- 
na%  entitled  b>  the  moiety  intended  to  be  devisea  to 
her,  and  that  such  her  title  had  descended  on  D., 
entered  into  a  family  arrangement  on  that  basis,  in 
pursuance  of  thai  arrangement,  B.  devised  his  own 
moiety  tipoa  certaia  trusts  for,  the  benefU  of  Dt  ^atftkU 
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joml^.  md  devmd  tht  rmdue  of  hU  eMtate  to  the 
d^maeaaM.  A  HU  wom  JUed  bg  morigagtu  ^  ths 
fToptrtgin  oiuttimi,  to  ateertaui  lA«  righu  of  off 
(As  partitt  aereto : 

Bddt  2^  th*  fflowfv  of  A.  wfaeA  wo*  trrmuontlg 
OMtumtd  to  be&mji  on  au  death  to  D.,  at  the  Aeir-at- 
laa  of  C,  patstd  vadtr  the  renduan  detnMt  w  the  wUI 
of     ami  WOM  dealt  with  aceonHi^g. 

Tho  platotjffi  in  tbii  init  wen  mottgageei  of  the 
•liares  and  inteteitt  of  John  Bridge  and  WillUun 
Bridge  (hereinaf  Cer  mentioned)  in  the  nbject-mattw 
of  the  suit. 

The  facts  of  the  caae  were  as  follow : 
John  Heaton  aod  Thomas  Heaton  wore,  in  the 
year  1843,  Miaed  aa  tenaota  in  common  in  fee  of  a 
^«0B  of  land  and  idne  cottages,  sitiiated  in  the 
Sdiotea  at  Wigan.  JtAn  Heatoo,  by  his  will,  dated 
Ard  June,  1842,  deriied  his  moiety  or  stiare  of  the 
lanils  and  cottages  to  his  wlf^  Mary  Heaton,  for 
her  life,  and  after  her  decease  to  his  brother, 
TlioDUM  Heaton,  for  his  life,  and  after  hia  decease 
to  bis  siator,  Jaoe  Dickinson,  the  wife  of  WilUam 
Dickinaon,  and  to  her  heirs  and  -aaaigna  for  erer. 
The  testator  devised  all  the  rest,  residue,  and 
remaiader  of  his  estate  and  effects,  whatsoever 
and  wheresOTer,  to  hia  brother,  Thomas  Heaton,  Ma 
heirs,  executors,  administrators,  and  assigoa  for 
ever,  and  appointed  hia  wife  and  the  said  Thomas 
Heaton  trustees  of  hia  wilL  The  teatator^  wif^ 
Mary  Heaton,  died  in  the  UfeUme  of  the  testator. 
His  sister,  Jane  Dickinson,  also  died  in  his  lifetime, 
leaTlng  John  Bridge  her  heir-aMaw,  John  Heaton, 
the  testator,  died  on  the  16th  Nor^  1857.  It  was 
the  belief  of  all  parties  interested  under  the  will 
of  the  aaid  J<din  Heaton  that,  according  to  tiie  true 
conatractton  of  that  will,  tbederiaetoJanel^ckin- 
aon  in  fee  In  lemiduder  after  the  death  of  Haiy 
Heaton  and  Tbomaa  Heaton  did  not  lapae  by  reason 
of  the  death  of  Jane  Dickinson  in  the  lifetime  of 
the  testator,  but  that  that  moiety  passed,  luder  that 
devise,  to  John  Bridge  as  the  heir-at-law  of  Jane 
Dickinson,  subject  to  the  life  interest  of  the  said 
Thomaa  Heaton.  AcUng  umm  that  belief,  and  con- 
-  tidering  that  the  other  children  of  Jaoe  Dickinaon 
would  not  take  any  interest  in  the  mcdety  so  de- 
vised, Thomas  Heaton,  shortly  after  the  death  of 
the  testator,  John  Heaton,  proposed  to  John  Bridge 
that  he  (.John  Bridge)  should  execute  a  deed  by 
which  that  moiety  should  be  settled  upon  John 
Bridge  and  his  brothera  and  aiaters,  William 
Bridge,  Mary  Taylor,  and  the  defendants,  Tbomaa 
Bridge  and  Martha  Widdows,  in  equal  shares.  As 
an  inducement  to  John  Bridge  to  accede  to  that 
proposal,  Thomas  Heaton  agreed  that  he  would 
make  a  will  devising  the  other  moiety  of  the  same 
premiaea  in  aoch  a  manner  that  Jc^n  Bridge  and 
Aia  Mid  brothoa  and  sisters  shonld  be  entitled  to 
the  whole  of  the  said  cottages  and  pnmises  in  ettual 
shares. 

Accordingly,  by  a  memorandum  of  agreement 
dated  the  28rd  day  of  December,  1857,  and  made 
between  John  Bridge  of  the  one  part,  and  the 
defendants  Heniy  Walla  and  Thomas  Taylor  of  the 
otbw  part,  after  rccitang  the  will  of  the  aaid  John 
Smtoo,  **  and  that  John  Bfidge  had  beo(Hne  entitled 
to  the  said  moiety  on  the  death  of  the  said  Thunas 
Heaton,  aa  heir  at  law  of  the  said  Jane  Dickinson," 
John  Bridge  agreed  to  convex  to  the  defendants 
Henry  Walls  and  Thomas  Taylor  all  his  share  uid 
interest  of  and  in  the  said  premises,  upon  certain 
toiata  therein,  and  in  the  indenture  next  hereinafter 
atated.  That  agreement  was  duly  executed  by  John 
Bridge  in  pnxanance  <rf  the  aforesaid  arrangement, 
and  w  ith  tiie  full  conaent  and  concurremM  of  Tbomaa 


■K  indenture  dated  the  3rd  day  of  May  1868, 
9  in  ponnance  of  the  aforesaid  acxange- 


ment,  and  between  John  Bridge  of  the  flitt  part, 
the  defendant  Thomas  Bridge,  William  Bridge,  the 
defendants  Martha  'Vnddows  (then  Martha  aid«), 
and  Mary  Taylor  of  the  second  part,  after  reduog 
the  will  of  John  Heaton,  the  deaths  of  the  testator'! 
wife  and  of  Jane  Dickinson,  and  that  "John Bridge 
was  then  entitled  to  the- remainder  in  fee  rimple  in 
one  moiety  of  the  said  premises,  expectant  on  the 
decease  <a  the  «M  Thomas  Heattm,"  it  was  wit- 
nessed, that  in  condderaUon  ct  tiie  natural  lore  and 
affection  which  John  Bridge  had  towards  the  siid 
Thomas  Bridge,  William  Bridge,  Martha  Bridge, 
and  Mary  Taylor,  John  Bridge  granted  and  con- 
veyed to  the  defendants  Henry  Walla  and  Tbomie 
Taylor,  their  heirs  and  assigns,  all  that  the  remundct 
in  fee  aimple  expectant  and  to  take  effect  inj 
aion  u^  the  deceaae  of  the  nSA  lliomaB . 
of  and  m  all  that  said  moiety  of  aod  in  the 
cottages  and  nemiaes,  and  all  the  estat^  right,  and 
interest  of  ttie  sud  John  Bridge  therein;  to  hold 
the  same  unto  the  said  Henry  Walls  and  Thomas 
Taylor  and  their  heirs,  upon  trust  that  they  ths 
satd  Heniy  Walls  and  Tbmnaa  Taylor,  and  the 
survivor  of  them,  and  the  beira  or  assigns  of  suA 
eurvlror,  ahould,  immediately  on  the  aaid  remainder 
taking  effect  in  possession,  and  thenceforth,  hold  and 
apply  the  same,  and  the  rents  and  proBts  thereof, 
upon  certain  trusts  for  the  benefit  of  John  Bridge 
lliomaa  Bridge,  William  Bridge  Martha  Widdows 
(then  Martha  Bridge),  and  Huy  Taylor,  and  di^ 
issue. 

Thomas  Heaton,  by  his  win  dated  the  18th  day 
of  May,  1858,  dev^ed  "his  moiety  of  thelandhete- 
inbefore  mentioned,  with  the  said  nine  cottages  oc 
dwelling  houses  thereon,"  to  the  said  Iliomaa 
Taylor  and  Henry  Walls,  their  heirs  and  assigu, 
upon  certain  tmsU  in  the  sud  will  mentioned  for 
the  benefit  of  John  Bridge,  Thomas  Bridge,  William 
Bridge,  Martha  Bridge,  and  Mary  Taylor,  and  sab- 
ject  thereto  in  trust  for  aide  and  ai^Ucation  of  the 
proceeds  as  therein  mentioned.  The  said  testatoc 
devised  and  bequeathed  all  other  his  real  and 
personal  estate  to  the  sud  Mary  Taylor  and  Martha 
WiddowB  abaohitely.  And  he  appointed  tdwdelsndp 
ants  Thomas  Taylor  and  Henry  Walls  trustees  and 
executors  of  his  said  will.  Thomas  Heaton  died  on 
the  7th  March,  1860.  The  qoeations  in  the  caosa 
were  whether,  according  to  the  true  constroctiutof 
the  will  of  John  Heaton,  and  by  virtue  of  the  inden- 
ture of  tiie  8rd  of  May,  1858,  the  mwety  of  tin  said 
oottagea  and  piemisea  comprised  in  the  will  of  Aa 
aaid  Jcba  Heaton  waa  veated  in  the  traatesa  of  tta 
said  indentun  <tf  the  8rd  of  Aby,  1858,  upon  the 
trusts  thereof  ?  or  whether  it  had  paaaed  under  the 
residuary  devise  in  the  will  of  Thomas  Heatofl  to 
the  defendants  Martha  Widdows  aod  Mary  Taylor! 

The  bill  in  the  suit  accordingly  prayed  that  the 
rights  and  intereata  ai  all  partiea  claiming  under  the 
said  indenture  of  the  8rd  day  of  Hay,  1858, 
be  ascertained  and  declared,  and  the  trusts  theieol 
carried  into  execution.  The  bill  also  prayed  that 
the  trusts  of  the  will  of  Thomaa  Heaton  remaining 
unperformed  might  be  performed  and  carried  into 
execution,  and  the  rights  and  interests  of  ail  partieo 
therein  and  thereunder  aacertaincd  and  dccUutd  by 
and  under  the  direction  of  thia  Conrt. 

E.  Fry,  Q.C.  and  North,  for  the  plaintifla,  having 
stated  the  facts,  were  stoj^ped  by  the  Court. 

Ji:ay,  Q.  C.  and  C. /lasseJi;  for  the  defendant! 
contended  that  the  only  grouad  on  whi^^ 
^reement  could  be  aiddto  he  invalid  waa  that  than 
lias  no  consideratioD,  or  no  suffldent  one,  Ih  ik 
But  WiUiamt  v.  Wmmu,  L.  B^.  2  Gh.  2Mj  dMwed 
that  in  family  arrangemeoto  oontideratioa  waa 
always  implied,  and  moreover,  that  if  a  soAcicst 
,  motive  for  the  airangonentiriiroTed,^  coattwiB 
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not  Qoulder  tbe  qnutum  of  the  conddecmtioii.  In 
StgqnAm  t.  StapiUmit  2  White  &  Tnd.  745,  it  vm 
bdd  that  an  agreemoit  entered  into  upon  a  luppo- 
dtim  of  a  Tight,  or  of  a  doahtfal  right,  tliougn  it 
afterwards  came  oat  that  the  right  vaa  on  the  other 
■ide^  ii  hiodingi  and  the  right  doee  not  proTiil 
against  the  agreement  of  the  partial ;  for  the  right 
mnit  alwan  be  on  tbe  one  etde  or  the  other,  and 
therefore  the  compromise  of  a  doubtful  right  is  a 
nflldent  fooBdation  of  an  agreement.  The  follow- 
iog  authorities  were  also  cited  for  the  defendants : 

BUwart  t.  Stewart,  6  CI.  St  Fin.  911 1 

Omy.CaLl  P.  Wnw.  723  *  787} 

ffsylM-T.  Xyndi,  1  Sj.  *8t.  i 

ffiecUey  v.  BtockUy,  !  Tea.  AB.30. 

The  Yiob-Ckakcellob.— The  decree  in  this  ease 
mnst  be  to  tbe  l611owin|[  effect:  Firat  of  all  declare 
that  the  half  part  or  moiety  represenUngthe  interest 

Thomas  Heaton  in  the  cottage  and  premisea  in 
qnestion  in  the  suit  passed  bj  the  speciflc  deTise  in 
uiat  testator's  will,  and  that  the  remaining  one  half 
part  or  moietjr  which  John  Bridge  erroneously 
assomed  to  be  his,  and  dealt  with  accordingly, 
pused  by  the  residuary  derise  in  the  same  will. 
TbBn  there  must  be  a  decree  that  the  trusts  of  the 
will,  so  far  as  they  remun  to  be  performed,  may  be 
ciiried  into  execution.  Direct  an  inquiry  whether 
any  debts  of  the  testator  remiUu  unpaid,  and  take 
an  account  of  rents  and  profits  since  his  death,  not 
disturbing  settled  acoonnta.  Subject  to  that  decla- 
ration  and  decree,  and  to  those  inquiries  and 
acconnts,  I  am  of  opinion  that  the  bill  in  this  suit 
mnst  be  dismissed,  bat  without  costs,  so  far  as  the 
same  alleges  wilful  default.  The  further  considera- 
tion in  tbe  cause  must  be  adjourned,  with  liberty  to 
all  parties  to  apply  to  the  court  as  they  may  be 
adrised. 

Sectors,  Norru  and  Allen  ,-  OrtaOnx ;  Or^ory, 
Baw^jfft  and  Saiole, 


9u)>fcjal  ^mmitttt  of  tfir  Otitis  OCouiKtl. 

Beported  Igr  Docolu  Kixouoko,  Esq..  BuiistcHt-Law. 

Monday,  Nm.  29  IS69. 

(Present :  the  Right  Hon.  X<ord  CacLMsroRD,  Sir 
Jaxis  W.  CoLviLE,  and  Bk  Josbph  Natibb.) 

Thb  Owkbm  of  the  ,Shif  Wobtrn  Abbef  (apps.), 
V.  The  Owkxbb  (w  thb  SnaK-rooa  S^trb  and 
CoM^uror  (reaps.) 

Thb  Wobdsh  Abbbt. 

Safva^  —Direct  and  ituHnet  teruices  —  B€^>eetive 
aaioon^Ai^nab  as  to  emomt  of  aalvagt 

A  eoBuion  having  occurred  between  two  *hy>»,  the  W.  A. 
and  the  B.  T.,  two  ileam-tugs,  the  S.  axd  the  C.  went 
to  their  assistance.  In  order  to  extricate  tke  W.  A.  it 
was  necessary  that  the  B.  T.  should  bt  fOmtf  away 
from  her,  and  the  pilot  of  the  W.  A,  rtemetted  tM 
captain  of  the  S.  to  perform  this  service.  The  S.  then 
tamed  the  B.  T.,  but  the  ships  stiU  dragged  The  C. 
arrived  about  half  an  hour  a/ier  the  and  the  two 
tugs  together  held  the  B.  T.  and  the  and  prevented 
the  ships  from  dragging  fwther, 

Beld  (offirmng  the  decision  of  the  Admiralty  Court), 
that  the  bea^t  received  bi/  th*  W.  A.  from  tiU  services 
of  the  S.  wa$a  direct  andintaiiiadirietben^t:(ThB 
Annapolis,  i  L.  T.  Rtp.  N.  S.  418,  ^tinguiihed.) 
That  there  was  no  substantial  diffsrtiKe  between  the 
nerxU  of  the  S.  and  the  C,  and  therefore  that  thiy  were 
entitJedto  equal  amounts  oj  sedvage.  In  appeals  as  to 
the  quantum  of  salvage  awardedt  the  etmrt  wHl  not  in- 
itrfere  with  or  moderaU  the  taaouM  awarded  bg  the 
mrt  below,  itnkts  that  amonu  was  exorbitant  or  ex- 
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cessive,  though  the  Coart  of  Appeal  mag  be  unable  to 
affirm  the  principle  on  vfUch  the  amount  was  assessed^ 
or  would  nave  awarded  a  less  amount  than  that  given 
bv  the  court  below :  (The  England,  WL.T,  Rep, 
A3.4a,/olhwed.) 

TbiM  was  an  appeal  from  a  decision  of  tbe  Courfe 
of  Admiralty  pronounced  <m  the  14th  Jan.  1869. 

Id  tbe  court  bdow  the  respondents  sued  the  uhij^ 
of  the  appellants  called  the  WobumAbbeg,  toiecorer 
salrage  earned  by  the  respondents  during  a  collitioa 
between  the  ship  British  Trident,  and  the  said  ship 
of  the  appellants,  the  Wobum  Abbeg. 

The  case  was  heard  before  the  judge  of  tbe  Admi- 
ralty Court,  assisted  by  CapL  Pelley  and  Capt. 
Close,  Elder  Bretiuen  of  the  Trinity  Corporation,  on 
the  17th,  18th,  and  19th  of  Dec.  1S68. 

The  circumstances  of  the  earuUig  of  the  aidTage 
are  thus  stated  in  the  petition  of  the  respcndents 
filed  in  this  cause  in  the  court  bdov. 

The  Superb  is  an  Iron  steam-tug  belonging  to  the 
port  of  Liverpool,  fitted  with  disconnecting  enginaa 
of  6o-horse  power  nominal,  bat  working  up  to 
150-horBe  power,  and  has  an  ordinary  crew  of  eight 
hands  all  told.  She  is  of  the  valoe  of  8000/.  or 
thereabonts,  and  is  kept  up  Iqr  her  owners  at  a 
Tery  great  expense,  expressly  for  the  purpose 
renderiog  assistance  to  Teasels  in  diatreaa  as  well  aa 
for  general  towage  pniposes,  and  has  been  recently 
fitted  up  witii  new  MMliers,  wheela,  and  teatherlDg 
floats. 

The  Qmqutror  is  an  iron  built  steam-tug  belong- 
ing to  tbe  port  of  Lirerpool,  fitted  with  disconnecting 
engines  of  70-horse  power  nominal,  but  working  up 
to  170-horse  power,  with  feathering  fioata,  and  u  A 
the  value  of  SfiOOiL,  and  is  kept  up  by  her  owncra 
at  a  great  expense  exfoessly  for  the  purpose  of 
renderiog  assistanoe  to  Teasels  in  distress,  as  well  aa 
for  general  towage  purposes,  and  has  an  ordinary 
crew  of  eight  hands  alt  told. 

The  Wobum  Abh^  i»  a  ship  of  about  1672  tmu 
register,  and  was  on  the  night  of  the  29tb  Oct. 
1866,  deeply  lad«k  with  rice,  and  lying  andiored  in 
the  Sloyne,  in  the  river  Mxney. 

The  British  Trident  la  a  ship  ^  about  1800  tons 
register,  and  on  the  night  in  question  was  lying  at 
anchor  in  tbe  Sloyne,  in  the  river  Kersey,  to  the 
southward  of  the  Wobtnt  Abbeg,  and  was  timber 
li^en,  with  a  heaTj  deck  cargo. 

About  11.45  p.m.,  while  the  steam-tugs  Superb  and 
Conquerot  were  lying  at  anchor  in  the  ^oyne,  in  the 
river  Mersey,  those  on  board  of  them  obMrved  that 
the  sliips  Wobum  Abbq  and  British  IVident  were 
afoul  and  in  collision,  whereupon  they  slipped  and 
buoyed  their  anchors  and  proceeded  to  the  assist- 
ance of  the  said  two  ships. 

The  Suwrfr  arrived  at  the  scene  of  collision  flrit, 
and  she  found  the  Wobum  Abb^  at  anchw  with  her 
head  to  the  south,  and  the  British  Trident  with  her 
stern  athwart  of,  and  in  collision  with,  the  bows  of 
the  H^o&itrn  Abb^,  the  head  of  tbe  British  Irident 
being  then  abgut  sonth<sontb-west.  They  were 
both  dra^nff  thrir  anchors. 

It  was  a  IBtt.  Sin.  tide,  and  vaa  high  water  about 
10.28  p.m.  At  midnight  and  for  some  hour*  aftor. 
the  ebb  tide  was  running  very  faat  and  strong,  and 
the  wind  was  blowing  a  moderate  gale  from  the 
WNW,  with  squalls  and  showers  of  rain  and  hail, 
and  there  was  a  nasty  swell  on  the  river. 

There  were  several  craft  of  different  descriptionB 
lying  to  the  north,  to  the  north-westand  to  the 
north-east  of  the  said  two  ships  the  Wobum  AUtgp 
and  the  British  Trident^  and  they  vere  draniog  in 
the  direction  of  some  m  them,  and  in  parucnlar  In 
the  direction  of  a  large  dilp  at  anchor  called  the 
Great  Northern. 

The  &iperb,  after  gnat  ilMcalt^cvaMxmutat 
tbe  eddy  t^,  got  to  tli«iiti»rh9iidikUfe)ULtBe 
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BritiA  TridaUf  and  Mked  the  pilot  od  board  of  ber 
if  he  wanted  any  assistance.  And  he  said,  '*  You 
had  better  go  to  the  other  Bbip,"  meaning  the 
1Fo6iint  Abba/ ;  "  she  Is  going  to  slip  her  chain." 
The  Superb  tnerenpon  went  to  the  Wobitm  Abbej/, 
and  those  on  board  saw  that  her  chun  was  nnder 
the  keel  of  the  BritUh  Trident,  and  that  the  two 
fliips  were  about  100  yards  from  and  to  the  Mmth- 
€aat  of  the  Halifax  south  mooring  baov,  and 
dragging  in  that  direction. 

The  captain  of  the  Saperb  asked  the  pilot  of  the 
fToAum  Abba/  if  he  wanted  any  assistance,  and 
thereapon  the  pilot  said,  "  Toa  bad  better  go  to  the 
•ttier  ihip  and  pull  her  from  us,"  or  wmdi  to  that 
tfect.  He  also  said  something  to  the  effect  that 
be  was  not  ready  or  could  not  slip  then. 

Accordingly,  the  Superb  was  going  to  the  British 
IVidtJit,  when  the  steam-tug  liesolute,  which  bad 
come  up  to  tbe  scene  of  the  collision,  being  caught 
4m  her  starboard  side  by  the  ebb  tide,  backed  on 
tlie  Swer&'s  starboard  tide,  and  did  her  a  Ten  great 
deal  01  injary,  and  put  the  Superb  in  a  position  of 
ICreat  danger  of  being  sunk. 

The  Reaobite  then  got  hold  ot  Uie  Britiih  Trident 
from  tbe  port  bow,  and  commenced  towing  about 
«onth.  The  bead  of  the  British  Trident  had  been, 
•od  was  still,  falling  to  the  westward.  During  all 
this  time  both  ships  were  dragging,  and  the  &itUk 
Trident  was  getting  more  and  more  broadside  on  to 
tbe  ebb  tide,  which  was  ninniog  very  strong. 

The  Superb  then  went  close  under  the  Britith 
TrvknfM  port  bow,  and  in  doing  so  was  obliged  to 

Ct  her  engines  out  of  gear  at  great  risk,  to  enable 
r  crew  to  get  their  own  9in.  hawaw  on  board  the 
SrttiMh  Trident,  whidi  was  at  lengtti  aocotnplidied 
«Aer  great  difflcnl^,  and  it  was  made  faat  to  the 
port  bow  of  the  BniiA  Trident. 

The  Superb  was  then  ordered  to  tow  ahead  full 
need,  which  she  did  after  connecting  her  engines  ; 
this  was  about  one  a.m.  The  ships  still  continued  to 
4ng,  though  not  so  fast  as  they  did  before  the 
■Siqterb  got  hold,  and  about  due  tnne  fonled  the 
Halifax  south  moorii^  buoy,  which  they  dragged 
vith  them. 

After  towing  for  about  half  an  hour  the  steam-tug 
Comneror  came  up  and  got  hold  of  the  British 
JVtdnu,  and  assisted  at  towing  at  the  said  ship,  the 
Omqtieror  being  on  the  starboard  side  of  tbe  steam- 
tng  Baelute,  and  by  her  aid  the  three  togs,  after 
towing  full  speed  for  some  time,  held  the  Britith 
TVident,  and  prevented  the  two  ships  from  dragging 
■any  further.  Tbe  tide  at  this  time  was  at  its 
•tnmgest  ebb,  and  was  very  strong  and  powerfuL 

At  about  four  a.m.  the  hawser  of  the  Superb 
parted,  and  it  was  some  time  and  with  great  diA- 
«nlty,  that  it  was  again  made  fiut  to  the  port  bow 
«f  the  British  Trident.  The  tnga  then  continued 
Mlling  until  between  fonr  and  five  a.m.,  when  the 
SritiA  Trident  was  pulled  so  far  away  from  the 
WiAwn  Abb^  that  the  latter  ship  was  enabled  to 
aBp  her  chain,  which  she  could  not  accomplish 
before,  and  was  then  taken  away  by  two  other  Ing- 
iMats. 

Before  and  during  the  time  the  Superb,  Omqweror, 
and  ResobUe  were  towing,  the  ships  had  some  of 
their  sails  set  to  endeavour  to  get  clear  of  each 
•ther,  and  about  from  one  a.m.  to  two  am.  the 
1Fo6irni  Abheg  and  the  said  ship  Great  Northern 
burned  bias  lights,  and  at  tbe  time  the  Britith 
2Vt^  was  towed  away  ftani  the  Wahwn  AtAtgHtM 
two  ^ipe  Woburn  Abbey  and  BritiA  IWdleal  wen  ao 
dose  to  tfie  Great  North^'n  that  they  must  hare 
come  into  coUiNon  with  her  in  a  very  few  minutes, 
and  the  Great  Northern  mutt  tbcD  hare  been  dragged 
from  her  anchor. 

Just  before  the  Conqturor,  got  hold  of  the  BritisA 
lyuhnt,  and  whOaMidcavoaring  to  do  so,  the  steam- 
tog  Ayof  A^flrm^  one  of  (he  boata  fliat  tubae^nently 


towed  the  Wobtirn  Ahbeg  away  after  she  had  slinwd 
her  anchor,  came  into  cnlition  with  the  CM^wnr, 
doing  her  great  damage  and  putting  her  in  gieM 
peril  of  being  sunk. 

The  Superb  lost  two  tides  in  recorering  Un 
anchors  she  bad  slipped  when  stw  first  went  to  the 
assistance  of  the  colliding  shipa. 

The  judge  of  the  Admiralty  Court  awarded  850L 
apiecie  to  ue  Siqterb  and  the  Cbamsrar  for  the  sev- 
Tioea  rendered  by  them  to  the  IToova  Abba/. 

Dr.  Deans,  Q.  C,  and  Ciarkton  for  the  ^peUanti. 

AspinaU,  Q.C.,  and  TemyU  for  the  reapoadentl. 

Judgment  was  delivered  by  Lord  CnEUUFOifc 
—There  are  two  questions  which  arise  on  this  appad: 
first,  whevhrtr  the  respondents  are  entitled  to  any 
salvage  at  all ;  and  secot  dly,  if  they  an^  wbetfctf 
the  amount  awarded  to  them  it  excessive.  The 
only  question  upon  which  their  Lordships  have  fdt 
any  besitaUon,  and  upon  which  they  desired  to  hear 
the  respondents,  was  whether  the  Superb  and  the 
Conqueror  were  entitled  to  any  salvage  services  upon 
the  principle  upon  which  the  claim  agtunst  tbe 
B.  M.  Hayes,  in  the  case  of  the  Annapolis  (1  LndL 
300  ;  4  L.  T.  Bep.  X.  S.  418)  wat  rejected ;  that  is, 
whether  tbe  services  which  were  tendered  to  the 
Wobttm  Abbey  were  direct  or  only  indirect  serrioei. 
Now,  with  regard  to  the  case  of  tbe  B.  M.  Biqei, 
it  was  perfecUy  clear  there  that  the  services  were 
indirect,  because  the  Storm  King,  which  had  bea 
hired  to  tow  the  Annapolis,  in  the  course  of  the  per- 
formance of  her  services,  brought  the  AamipQlit,  at 
the  Annapolis  drove  upon  the  bows  of  the  Goifa 
Light;  tbe  vessels  Were  entangled  together,  end  they 
approached  the  if.  Af.  Hayes,  riding  at  single  andnr. 
When  at  a  short  distance  from  her,  the  Storm  Kim 
and  anotbw  steamer  called  the  Lioness,  which  had 
come  to  the  assistance  of  tbe  Annap^is,  towed  tfei 
Anmq)olit  clear  of  the  Golden  Light.  The  Sum 
King  continued  towing  the  Ann^3olis  for  a  few 
minutes^  and  tiien,  leaving  her  in  charge  of  the 
Lioness,  went  to  the  assistanco  of  tbe  CroUa 
Light,  which  vessel  meanwhile  had  fouled  the 
if.  M.  Hayes,  and  with  her  had  drifted  to  withia  a 
short  distance  of  H.&i.S-  Majestic  No  doubt  the 
two  vessels,  the  Golden  Light  and  H.  St.  Hayts,  vcfC 
foul  of  each  other.  "  Two  small  steamers  bad  hold 
of  the  Golden  Light,  but  were  unable  to  bold  bar." 
The  service  which  the  Storm  King  rendered  was,  by 
coming  to  Uie  assistance  of  the  two  steamers,  and 
taking  the  Golden  Light  away  from  the  H.  J/.  Batu, 
without  any  intention  whatever  of  rendering  ser* 
vices  to  the  ^.  if.  Hayes,  which  veasel,  bowew, 
received  benefit  by  being  reeved  from  tbs 
Golden  Light,  which  had  fouled  her.  It  is  dear, 
tboefore^  that  no  other  view  could  be  taken  of  (hat 
case,  than  tfiat  tbe  services  which  were  rendered  if 
the  Storm  King,  were  services  which  were  rendered 
to  the  Golden  tight,  though  indirectiy  beneficial  to 
the  U.  3f.  BfOfes.  Now,  what  were  the  terrioes  ia 
thiscata?  It  appears  to  their  Lordships  that  tha 
W^nint  Abbey  received  a  dlreeC*  and  not  an  lodiMrt 
benefit  from  the  services  of  these  steam-tug*.  The 
two  vessels,  the  W<Aum  Abbey  and  the 
Trident,  were  in  close  contact  with  each  other,  and 
in  such  a  position  tiiat  it  was  impossible  for  the 
Weimm  Abbm/  to  slip  ber  chain,  because  the  AtM 
TVufaif  vai  upon  bar.  In  order,  therefor^  toaitn' 
oate  the  WtAm  Ahb^  from  her  poaitioB,  it  m 
neoeatary  that  the  BritiA  Trident  should  be  taba 
off  from  her,  and  that  was  the  particular  tsrrkt 
whidi  it  wat  suggested  on  the  part  of  the  WAaf* 
Abba/  Aonld  be  performed  by  the  Sapvb, 
ateam-ttv  that  came  up.  The  captain  of  tba.MfW« 
states  Aat  he  wank  to  tbe  IF^tara  AMn.  **»  1 
asked  the  pikA  wla^(hey4inl£Na0  Bgr 
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•nee;  to  vhidi he  annrendf  'Notatpnsent,  veue 
BDt  xetdy  to  tUp,  we  eui't,  oving  to  the  c^fthts;  bat 
go  to  the  next  tbip,  the  British  Tridmt,  and  get 
bold  irf  her,  ud  try  to  get  her  from  ua ;  tow  her 
daw.'"  The  tame  account  prettj  aewrly  is  giTen 
1^  the  pilot  of  the  Wobum  Abbm,  who  said^  "I 
told  hnn  (the  captftin  of  the  Sttptri)  that  we 
ws  weie  not  prepand  for  towiog  away,  ioA  that  he 
coBld  do  no  good  at  towiog  of  ui,  hot  that  be 
had  better  go  to  the  other  ship,  and  tow  her  up." 
The  difference  u  striking  between  the  case  of  the 
B.  if.  Hagea  and  Uie  present.  It  is  quite  clear  that 
tte  Wobitm  Abbey  coud  not  pouibly  have  been  ex- 
trioated  from  bur  position  except  by  reUeving  her 
bom  the  Britith  Tridait,  and  this  the  pilot  asked  the 
ouiaiD  ctf  the  Syotrb  to  do.  In  the  case  of  tlie 
E.M.  Bayea,  the  Storm  King,  without  being  asked 
to  do  anything  to  or  for  Iier,  went  and  assisted  the 
two  ether  Tessels  which  were  not  sufficient  to  take 
the  GMen  Ligkl  away ;  but  the  rery  thing  whidi 
ma  absohitely  oeoeasaxy  for  the  steam-tng,  the 
finsr^  to  do  for  the  aafoty  of  the  WtOmnt  ANr^,  or 
at  least,  ia  order  to  extricate  her  from  danger,  was 
^bat  tbe  Britiah  TrideiU  should  be  removed  from 
her,  and  this  serrice  the  i  iqmh  was  expressly  re- 
Quested  to  perform.  That  being  bo,  it  is  quite  clear 
that  the  benefit  she  received  from  the  services  of  the 
&ewF&  was  a  direct  and  not  aa  indirect  hmeflt. 
With  regard  to  any  alleged  distinction  between  Haa 
Sverb  and  tbe  Conqaeror,  the  Conqueror,  it  appears, 
did  not  come  up  until  after  tbe  Woburn  Abot^  had 
hsen  made  fast  to  the  Halifax  bnoy ;  but,  at  the 
same  time,  at  that  very  moment,  the  Britiah  Tridtnt 
was  up03  her,  joet  in  the  same  way,  and  the  Stiperb 
mmU  not  have  tdwu  the  TVufenf  away  widiout  the 
■Biiataiice  of  the  Omgaeror.  lliere  is,  therefore,  no 
sobstantial  difference  between  the  merits  of  the  two 
psities,  the  Superb  and  the  Conqmror.  If  they  are 
entitled  to  any  salvage  at  all,  they  are  entitled,  their 
Lordships  think,  to  an  equal  amount  cf  salvage. 
It  bring  then  established  that  the  UaUUty  to  salvage 
fldsta,  theonW  nmainiiv  question  will  be  as  to  ^ 
OBout  vhira  baa  been  awwded  \j  ^  learned 
jadge.  In  the  coarse  of  the  argument  attention  was 
called  to  the  principle  upon  which  their  Lootdships 
deal  with  appeals  from  the  judgment  of  the  jadge 
hi  salvage  cases  (see  Tha  Vhatah,  19  L.  T.  Bep^  K.  S. 
ffil ;  T%a  EBaltmd,  20  Id.  46)  {  and  their  Lordships 
onaot  see  that  tbcs«  is  aoytiiing  ao  excessive  or 
Morintaiit  in  the  amount  of  salvage  which  has  bem 
nnudsd  by  tbe  learned  judge  as  to  induce  them  to 
interfere  witii  and  moderate  that  amonnt.  Under 
the  circumstances,  therefore,  their  Lordships  will 
teeommend  to  her  Majesty  to  affirm  tbe  sentence  of 
tte  leanied  jadge,  and  to  dismisa  the  aqiiieal  with 
costs.  Their  Lordships  do  not  mean  to  say  that 
tk^  afflnn  the  prindple  n^oa  wUdi  the  damages 
w«e  assessed ;  nor,  perhaps,  if  they  had  been  called 
iqon  to  determine  originailly,  that  they  would  have 
awarded  as  large  a  sum  as  the  jndge  has  giTen, 
but  they  act  entirely  upon  tbe  pr£iei[de  which  has 
govaned  the  OMnnittee  in  eases  of  this  kind,  and 
my  tliat  tfaey  cannot  intciieie  widi  the  wrad  whidt 
ui  been  made. 

Judgment  affimud. 
Pcoctors  for  the  a^ieUaBtB,  Toller  and  iSdm. 
Pioctor  for  tbe  leapooden^  Aptan. 
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Tttuias,  F<A.  9, 1869. 

(Before  0*8311811,  J.) 

Bribenf~Paying  uumof  to  get  a  voter  cmt  of  primm  - 
AgtM^n  if  18  Vict,  c  102,  t.  i»-~Avthentj/  to 
emvtua — Enq>logment  of  cara — Pagment  of  inomj)  at 
revision  cowla — Costs — Irtah  R^eae»tatiom 
Act  1868  (81  ^  32  Vict.  c.  49),  aa.  8,  12—Efect  of 
ill^al  voting  on  coats. 

On  the  trial  of  an  deetion  petition  the  guestion  of  ageacjf 
as  ngarda  the  reaponxibiliiy  of  a  miuUdatt  for  tha  acta 
<fhia  agent,  under  aect.  36o^l7  ^  18  Viet.  r.  102,  t» 
not  to  be  considered  as  it  would  be  in  aa  actum  for 
ptnaltiea  brought  against  the  candi^te  for  the  eorrtfpC 
practices  of  kis  agent. 

P.  was  appoint£d  bjf  the  lAheral  Registration  Sodtt^  t9 
conduct  the  butineu  of  the  rvoiaion,  vAicb  Aortfy  pre- 
ceded  the  eUetion.  jj.,  the  candidate,  aiAacribed  oie-- 
raUy  to  the  funds  of  the  society,  and  approved  of  P*» 
appointment.  The  staff  of  the  sociefg,  with  P.  at  it»- 
head,  was  afterwards  nud  in  promoting  the  election, 
TAs  committee  of  this  society  directed  in  a  great  degree 
the  meetings  of  the  eUetora,  and  D.  on  one  orcasioit 
eomaaaiieated  directlg  vith  P.  bjf  letter  mth  refirme^ 
to  the  eUetioH  : 

Bdd,  that  P.  was  the  c^eM  of  I>.,  totuto  reatbr  ik» 

re^nsible  for  bribery  by  P. 

A  charge  of  bribery  cannot  be  sustain^  on  nurs  atu- 
ftsf  must  be  supportedby  thoroughly  aatisfatiorf 
evidence.  Dicta  of  Martin  B.  in  ueWaningtoa 
petition,  19  £.  7;  Rep.  N.  S.Sl2,and  of  Wifles,  J., 
in  the  Lichfield  petition,  20  L.  T.  Rep.  A.  S.  11, 
approved. 

McC.  was  arrested  for  debt  and  lodged  in  gaud  the  day 
before  the  poUing  day  by  a  political  opjionent.  On  the 
polling  day,  when  tne  elemon  was  virtuaUv  deadady 
two  stipportera  of  the  re^wndent,  McI.  ana  H.,  went 
to  the  gaol,  paid  the  amaunt  of  the  decree,  and  t^nnif 
eoadueted  McC.  to  the  bootif  wtsrc  As  vofsd  far  d» 
responebnti 

Bdd,  that  this  payment  WMJ^laillBd  m»M  hoot  bam  m 
act  of  bribery,  differing  from  the  Aahbnrtoa  OM^ 

%W.^B.  1. 

Btld,  further,  that  rAe  Asbburtoncase  eaimotbertgardtf 
OS  establishing  the  rule  that  man^  paid  to  g^  a  mAt 
out  of  prison  in  order  to  enable"  him  to  vote  AoM 
not,  under  the  above  drcametances,  be  eoiuidered  oa 
money  paid  to  induce  Aua  to  vote,  and  Atrefbn  tat 
act  of  bribery. 

McI.  canvassed  with  the  respondent  uninvited,  and  t2« 
rsoiMdEtii  made  aeKcral  attempta  to  get  rid  of  him, 
£b  obo^  at  lAe  imitatum  of  the  audunee,  aecondeda 
rvso&iftoR  at  a  meetiitg  of  ebcfors  of  which  the  re^Mmi 
deat  was  preaent.  On  one  oeeaawn,  idao,  tht  respeat- 
dna  requested  McI.  to  fecns  a  daaimiU  far  him  d<  a 
certain  place  : 

Beld,  that  McI.  wa$  mot  an  agemt  of  the  reipamdeHt, 
90  as  to  affect  Aim  by  acts  of  bribery^  eiAer  ex- 
preuh  or  by  inmlieation.  The  defimtion  of  agaat» 
tn  the  Horwich  case,  19  L.  T,  Rep.  N.S.  618,  aeH 
the  Windsor  case  (sip.)  t^tproved,  but  heU  not  Jo^ 
apply, 

SaetiM  12  of  Ob  Irtik  .BqwusNlalwia  of  the  Pioph  Act 
1868  (81  ^  82  Vict.  e.  49\  deeknt  Repayment  ef 
wtMn  for  the  eoavqmws  of  voten  to  Ae  poS  to  6» 
Ukgatt 

Bdd,  that  mckpagmeia  did  net  vitiate^  eketiomjlut 
Mtmbk^thatexeuampv^m^fksKif^ 
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owners  to  vote  would  ht  MieryidUcA  wkU  affket  the  ' 
election, 

Bji  teetion  8  ^  81  ^82  Vict,  c  49,  the  paid  employ 
ment  of  voters  i$  made  illegal  and  their  votes  may  be 
struck  off  m  a  scrutiny.  It  mis  allied  that  voters 
enqthyed  at  the  preceding  revision  received  more  than 
a  fair  reamneratitM  for  (Aetr  eervices,  and  that  the 
txcesttvepagmentswerenKHlBeomipthf! 

ffeld,  on  the  evidence,  that  the  posme»t»  were  not  exces- 
sive; but,  semble,  that  even  had  th^  been,  it  would 
not  have  been  bribery,  the  voters  so  paid  having  long 
previous/if  promised  their  votes  to  the  re^tondent 
(Bradford  petition,  No.  2, 19  L.  T.  Sep.  N.  S.,  per 
Martin,  B.) 

The  voting  by  several  of  those  who  voted  for  the  respon- 
dent kavinif  been  illegal,  and  time  having  been  expended 
and  costs  incurred  with  reference  to  sum  votes,  the  lime 
consumed  bang  not  less  than  two  days : 

Bdd,  that  the  respondent  was  not  entitled  to  receive  his 
costs  attending  the  inquiry  on  those  two  days. 

0*BaiBH,  J. — At  the  close  of  this  protracted 
inquiry,  and  after  having  fully  Bad  carefully  con- 
udered  the  evidence,  it  is  now  my  duty  to  state 
the  conclusion  at  which  I  have  arrired.  The  peti- 
tioD  contaioB  several  charges,  some  of  actual  bribery 
and  undue  influence  by  Mr.  Dowse  himself,  or  with 
his  knowledge  and  consent,  others  of  bribery  by  his 
agents,  and  others  of  intimidation.   No  evidence 
has  been  offered  in  support  of  the  charge  of  intimi- 
datiOD,  and  the  chaises  of  bribeiT'  and  undue  in- 
fluence by  Mr.  Dowse  himself,  or  with  his  know* 
ledge  or  consent,  were,  in  the  fullest  manner, 
abandoned  by  petitioner's  ^counsel,  both  in  tbeir 
opening  statement  and  in  their  reply.   It  is,  indeed, 
difficult  to  imagine  conduct  more  to  his  honour  or 
credit  than  that  which  Mr.  Dowse  pursued  from 
the  beginning  of  his  canrass  for  the  purpose  of  pre- 
Teoting  any  bribery  or  other  corrupt  practice.  The 
law,  however,  for  obvious  reasons  of  public  policy, 
provides  that  a  candidate  shall,  so  far  as  the  validity 
of  his  election  is  concerned,  be  answerable  for  the 
corrupt  practices  of  his  agent,  though  committed 
without  his  knowledge  or  consent.    And  I  do  not 
concur  in  the  doctrine  so  strongly  urged  by  Mr. 
Pallet,  that,  in  considerit^  the  responsibility  of  a 
candidate  under  the  36th  section  of  the  Act  of 
1854,  for  the  acts  of  his  agent,  we  are  to  consider 
the  question  of  agency  as  we  would  in  an  action 
for  penalties  brought  against  the  candidate  for  the 
corrujpt  practices  of  his  agent.   That  statute  and 
the  Elections  Act  of  last  session,  recognise  the 
distinction  between  the  case  of  acts  of  bribeiycom' 
mitted  by  the  candidate  hinuelf,  or  with  his  knovr- 
ledge  and  consent  (which  may  be  called  a  case  of 
personal  bribery),  and  the  case  of  bribery  com- 
mitted only  by  the  agents  of  the  candidate,  but  not 
with  his  knowledge  and  consent.   In  the  former 
case,  the  acts  of  bribery  not  only  vitiate  the  elec- 
tion, hut  also  disqualify  the  candidate  from  sitUng 
in  Parliament  for  seven  years,  and  from  voting  and 
holding  various  offices.  Whereas,  in  the  latter  case, 
the  acta  of  bribery,  besides  vitiating  the  election, 
only  disqualify  the  candidate  from  being  again  re- 
turned toe  the  same  constituency  during  tiie  then 
Paiiiamettt.  If^  then,  this  question  of  agency  was 
to  be  considered  upon  the  piiiujiple  contended  for 
by  Mr.  Falles,  the  obvious  Intentions  of  the  Legis- 
lature would,  in  my  o^nkm,  be  defeated.  Z  need 
not  refer  to  the  authorities  on  the  subject,  or  to  the 
decisions  in  various  trials  already  held  under  the 
recent  Act,  which  have  been  all  uniform  in  that 
respect.   In  the  present  case  most  of  the  acts  of 
bribetr  relied  upon  by  the  petitioners  are  alleged  to 
have  been  committed  by  Peacock,  and  the  first 
question  which  arises  respecting  them  is,  wheUier 
tie  was  on  agent  for  vhoee  acti  Mr.  Dowie  is  to  he 


considered  responsible  under  the  statute ;  and,  fai 
my  opinion,  be  was.  It  appears  to  me  that  this  ii 
fully  established  by  the  evidence  in  the  case.  Hr. 
Dowse  was  the  adt^ted  candidate  of  the  Libml  Be- 
ffistration  Sodety:  he  subicribed  largely  to  thtii 
funds ;  and  Peacock  was  appointed  by  than  to  cos- 
duct  the  badness  of  tba  last  registration,  with  a  view 
to  the  election  that  was  immediately  to  follow.  Hr. 
Dowse,  though  not  actually  a  party  to  Peacock's 
appointment,  subsequentiy  approved  of  it,  and  we 
find  that  when  the  revision  was  completed,  Un  foods 
and  staff  oi  that  society,  with  PeaoKk  as  flu 
principal  ctf  the  staff,  were,  with  Mr.  Dowse'a  usant, 
used  for  the  purpose  of  pomotiog  the  election.  In 
the  same  manner  as  they  had  been  employed  far  the 
pnrposea  of  the  registration,  and  that  various  pay- 
ments, first  for  the  purposes  of  the  revirion,  tnd, 
next,  for  the  purposes  ot  the  deetion,  were  made  by 
and  throngh  the  bands  of  Peacock  himself,  out « 
moneys  which  had  been  given  to  Urn     this  lus- 
tration sodety.  There  is  also  the  further  hct  flut 
the  committee  of  this  aodety  directed  in  a  gnst 
degree  the  meetings  of  the  electors,  which  were 
convened  for  the  purpose  of  securing  their  support 
for  Mr.  Dowse ;  and  a^n,  we  have  the  letter  ef 
Mr.  Dowse  to  Peacock,  irtnch  of  itself  would  go 
far  to  imply  that  the  relation  of  prindpsl  and 
agent  existed  between  them.    From  these  dr- 
cumstances.  therefive,  I  think  it  fdlows  that  Vs. 
Peacock  should  be  considered  as  having  been 
the  agent  of  Mr.  Dowse  for  the  purposes  ti 
the  election,  so  far  as  to  raider  Mr.  Dowse 
responsible  under  thoie  two  statntee  tor  any  biibsy 
on  the  part  of  Mr.  Peacock  at  the  dection.  I  bava^ 
however,  next  to  consider  a  very  different  qu»tian, 
namely,  whether  any,  and  wUcfa,  of  the  acts  at 
bribery  that  are  alleged  to  have  been  committed 
were,  in  fact,  committed  either  by  Mr.  Peacock  or 
by  any  other  person  who  should  he  coniidered 
mider  the  statutes  aa  the  agent  of  Hr.  Dowst 
And  in  entoing  upon  tibia  eot^eration,  we  sbodd 
bear  in  mind  that  the  cha^  of  bribery,  whether  1^ 
a  candidate  or  by  hi*  agent,  is  one  whidi  shonld  be 
established  by  clear  and  satisfactory  evidence.  The 
consequences  resulting  from  such  a  charge  boi^ 
established  are  very  serious.  In  the  first  ^ac^  it 
avoids  the  election ;  and  in  the  recent  trial  of  tte 
WarriMton  £bcA'on  Petition,  19  L.  T.  Bep.  K.  &  81^ 
where  the  petitioner  sought  to  avoid  uiedeetitKi, 
not  certdnty  on  the  ground  ot  bribery,  but  on  the 
ground  of  some  Uleguity  or  irregularity  in  the  pro- 
ceedings, Martin,  B.  is  reported  to  have  stated  tbat 
he  agreed  with  what  had  been  said      Willes,  J.  st 
Lichfield  (20  L.  T.  Bepi  N.  a  11)>  that  bdOie  » 
judge  upset  an  election  he  oo^t  to  be  satisfied 
beyond  all  doubt  that  the  election  was  altogether 
void.   Jn  the  next  place  the  48rd  and  4Sth  scctiooi 
of  the  Parliamentary  Elections  Act  1868,  imposes 
further  and  severe  penalties  for  the  offence,  wbetbet 
committed  by  the  candidate  or  by  his  agent  Mcfe 
suspicion,  therefore,  will  not  be  sufficient  to  estab- 
lish a  charge  of  bribery,  and  a  judge,  in  discha^ing 
the  onerous  and  nnideasant  du^  imposed  upoa  him 
by  this  statute,  acting  in  the  double  ea^9  « 
judge  and  juror,  should  not  hold  that  charge  eMb- 
lished  upon  evidence  which,  in  hie  omnion,  woud 
not  be  suffident  to  warrant  a  jury  in  flntung  w 
chargeproved.  lu the preeent ease tba w^ndj^ 
of  particDlars  contdns  flf^-one  cases  of 
bribery  and  undue  infiuem^  and  with  respect  to 
theac^  no  evidence  whatev^  was  offered  to  suitsin 
more  than  twenty-five  of  them.  Three  more  w« 
added  by  notice  served  shortiy  before  the  trial,  sad 
anothor  by  an  order  made  by  me  daring  the  tiu^ 
making  in  all  about  fifty-five  cases.    Mr.  rvin 
opposed  the  making  of  that  ofdar,  but  I  tbooj^ 
my  duQr,  under  the  Act,  to,-*™^*™**™™"* 
invertlgatiiig  th^|^|]j^ 
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thftt  jiew  I  made  orden,  irhraerer  they  vere  re- 
quirad  by  the  petlttoner's  cooiuel,  to  compel  the 
attendimoe  of  witoesseB  mnd  the  proaaction  ^  doca- 
menti.  Upwards  of  sixty  witneuei  hive  been 
ezamiaed  for  the  petitiooers,  and  the  trial  hu  ex- 
tended to  8  greater  length  than  I  beliere  that  of 
toy  other  trial  which  hai  been  had  under  the 
recent  itatate.  I  may  here  observe  that  no  evi- 
denee  wa*  offered  to  sapport  any  <tf  tiitne  four 
farther  cases  which  were  added  W  the  notice  or 
under  the  order  for  amending  the  Mil  of  particulars. 
[His  Ziordship  discussed  numerous  eases  of  alleged 
nib^,  which  he  found  had  not  been  sustainod  and 
prooeeded.1  The  next  charge  to  which  I  shall  refer 
is  that  of  Uie  alleged  bribery  of  Felix  McCloakey, 
the  diconutancet  of  which  are  certaioly  very  sia- 
ffolar  to  thdr  character.  It  mews  tiiat  HcCloskey 
bad  been  arrested  the  evening  before  the  polting-day 
under  a  civil  bill  decree  for  about  I2s.,  at  the  suit 
of  Mr.  Bamsay,  a  supporter  of  Lord  Claude  Hamil- 
ton, and  Uiat  about  half -past  two  or  three  o'clock  on 
tiie  polling-day  Philip  Mclntyre,  sbd^  and  Mr. 
QuiDa  went  to  the  gaol,  and,  after  some  conrersa- 
tion  witii  HcClosky,  paid  the  amount  of  the  decree, 
got  HcClosky  discharged,  brought  him  to  the  court 
houB^  where  he  voted  for  Mr.  Dowse.  This,  there- 
fore, was  done  openly,  and  at  a  period  when,  accord- 
ing to  the  eTideuce,  the  election  was  Tirtually 
decided  in  Mr.  Dowse's  favour,  as  he  had  then  a 
majwity  which  could  not  be  got  over.  It  vai  not 
only  done  openly,  but  it  was  done  in  the  presence 
and  through  the  instnimeotality  of  Mr.  Wilson  and 
BCr.  Moooey,  the  authorities  of  the  gaol,  by  whom 
McClosky  was  discharged,  and  one  of  whom,  at  all 
events^  was  avowedly  opposed  to  Mr.  Dowse.  I  do 
not  of  courae,  use  the  word  instrumentality  to  im- 
pute to  those  two  persons  any  participation  in  the 
alleged  bribery,  but  of  course  they  must  have  known 
for  what  purpose  all  this  was  done;  and,  indeed, 
Mr.  Mooney  states  that  soon  after  Hclntyre,  Hanna, 
and  HcClosky  had  left  the  gaol,  he  followed  them 
to  the  court-house,  where  the  polling  was  going  on, 
and  which  was  not  far  from  the  gaol,  and  saw  them 
Tetnmlag  from  it,  and  that  Hanna  said,  "they 
had  made  it  all  righb."  I  need  not  go  further 
into  the  facts  <tf  this  cause,  because  I  bare  no  doubt 
that  upon  the  evidence  before  me,  unexplained,  Oiis 
ihonld  be  deemed  an  act  of  bribery  on  the  part  of 
Hclntyre  and  Hanna.  The  facts  of  this  case  are 
essentially  different  from  those  of  the  AMarbm 
€im  (reported  in  Wolf,  and  B.  2,  p.  1),  and  which  is 
referred  to  in  Sogers  "On  Elections,"  p.  848.  And  I 
would  Dot  regard  that  case  as  establishing  the  role, 
that  money  paid  to  get  a  voter  out  of  prison,  in 
Older  to  "  enable  "  him  to  vote,  should  not  under 
the  drcumstanoes  of  this  case,  be  considered 
81  mon^  paid  to  "induce  "  him  to  vote,  and  as 
tlwrefore  bdng  an  act  of  bribery.  Every  case 
most,  of  course,  be  governed  by  ito  own  peculiar  cir- 
enmstances ;  but  if  any  such  general  princi[de  was 
laid  down  it  would  go  far  to  afford  a  cloak  for 
bril>ery,  and  the  means  of  evading  its  penalties. 
The  next  question,  however,  is  wheuer  eitter  PliiUp 
Melotiyre,  sen.,  <v  Hanna  was  the  agent  of  Mi. 
Dowse,  M  at  to  render  him  rvnonslble  for  this  act 
of  theirs.  With  respect  to  Hanna,  there  is  no 
evidence  at  all  to  show  who  he  was,  or  to  show  any 
oonoection  between  him  and  Mr.  Dowse.  With 
respect  to  FhiHp  Mclnt3rre,  sen.,  however,  evidence 
baa  been  given  that  he  attended  some  meetings  and 
spoke  at  tiiem  (I  stiall  presently  refer  to  one  meeting 
in  particular);  and  with  respect  to  his  having  can- 
vassed for  Mr.  Dowse,  the  only  evidence  to  esta- 
blish his  evidence  on  tfut  ground  was  tiiat  of  James 
Iiowrie,  who  voted  for  Lord  Claud  Hamilton.  He 
states  in  bis  evidence  that  on  the  second  occasion  of 
Vx.  Dowse  canvassing  liim,  which  iqipears  to  have 
beeo  about  the  6th  Sept.  he  (Mr.  Down)  wu 


aocompauied  by  Mr.  Dunne  and  KdUp  Mdatyr^ 
sen.,  that  they  were  going  to  pass  Iie<nitfs  house, 
when  Mclotyre  said  to  Mr.  Dowse,  "  You  will  have 
to  see  Lowrie that  they  then  went  in  at  Lowrie's 
gate,  and  that  after  some  conversation  between 
Lowrie  and  Mr.  Dowse  (which  implied  that  Lowrie 
did  not  intend  to  vote  for  him),  Philip  Mclntyre 
said  he  thought  it  would  be  all  right  There  is  not 
any  other  evidence  in  the  case  of  any  canvass  by 
this  Philip  Mclntyre  in  the  presence  lu  Hr.  Dome ; 
and  with  respect  to  this  transaction,  Mr.  Dowse 
stated  on  his  examination  that  on  the  occasion  of 
his  second  visit  to  the  waterside  (viz.,  about  the 
6th  Sept.^  he  had  gone  there  with  Mr.  Dunne  and 
Ur.  Thomas  White  for  the  purpose  of  canvassing, 
that  about  one  hundred  people  joined  him  there, 
that  Philip  Mclntyre,  sen.,  whom  Mr.  Dowse  had 
not  previously  known  even  by  name,  came  up  and 
asked  him  how  he  was;  that  Mr.  White  said,  "Mr. 
Dowse,  this  is  one  of  your  supporters;"  that  Mr. 
Dowse  rep^ed,  "  Very  well,  I  am  glad  to  see  yon  ;** 
that  Mr.  Dowse  then  proceeded  through  the  street 
followed  by  about  one  hundred  men,  women,  and 
children,  and  went  into  a  house,  which  it  appean 
was  Lowrie's,  that  he  asked  Lowrie  for  hie  vote, 
and  that  while  they  were  speaking  on  the  subject, 
Mr.  Dowse  heard  a  voice  say  behind  him,  "  Oh,  he 
is  sure  to  8uiq;iort  you  "  (which  is  much  the  same  as 
what  Lowrie  atated).  Mr.  Dowse  further  ewore  that 
on  turning  round  he  found  the  voice  which  he 
heard  was  that  of  Phillip  Mclotyre,  senior,  and  that 
until  then  he  did  not  even  know  that  Mclotyre  was 
with  him,  or  accompanied  him  to  the  house.  He 
further  states  that  he  never  authorised  Mclntyre  to 
go  with  him  or  to  canvass,  and  tfalit  after  leaving 
Lowrie's  house  he  saw  a  crowd  still  following  him, 
with  Mclntyre  among  them ;  that  he  then  had  some 
conversation  with  Messrs.  White  and  Dann&  and 
immediately  afterwards  asked  Mclntyre  to  leave 
some  document  for  him  in  Foyle-street  rooms,  and 
that  accordingly  Mclntyre  went  away  to  do  so.  It 
is  tree  that  Mr.  Dowse  made  him  his  messenger  on 
that  ocouion,  but  it  is  clear  (as  held  ^  WiUes,  J. 
Id  the  Windsor  case,  19  L.  T.  Rep.  N.  S.  618)  that 
the  employment  of  a  man  as  messenger  is  not  suffi- 
cient to  constitute  him  an  agent.  Mr.  Dowse 
further  states  that,  in  about  an  hour  afterwards, 
he  returned  to  the  same  place,  and  found  Phillip 
Mclntyre  there,  who  told  him  he  had  left  that 
document  in  Pijyle-street ;  that  Mr.  Dowse  agtin 
spoke  with  Messrs.  White  and  Dunne,  and  that  in 
consequence  of  what  he  was  told  by  those  two 
gentlemen,  he  immediately  went  down  to  another 
house,  and  drove  away  on  a  car  with  Messrs. 
White  and  Dunne,  leaving  Mclntyre  behind  him. 
Hr.  Dowse  was  asked  by  his  couosel,  on  examina- 
tion, to  state  the  purport  of  his  eonvmation  with 
Hessrs.White  andDnnne,but  the  petitioner's  counsel 
objected  to  the  question,  and  I  ruled  that  the  evi- 
dence of  this  conversation  was  not  admissible.  But 
whatever  was  the  conversatiau  between  them,  it  is 
manifest  that  in  consequence  of  it  Mr.  Dowse  was 
desirous  to  get  rid  of  Mclntyre;  and  he  states  that 
he  ^  everything  in  his  pow«  to  get  him  away,  as 
be  did  not  (to  use  Mr.  Dowee*s  own  expression) 
want  anyone  to  be  foisted  on  him."  He  further 
states,  that  the  oocaalon  of  this  visit  to  Lowrie  was 
the  only  one  on  which  Mclntyre  was  even  with  him 
on  his  canvass ;  that  he  never  authorised  Mclntyre 
to  canvass  for  him,  and  that  he  did  not  believe  that 
he  did  canvass.  Mr.  Dowse  alio  explidoed  what 
passed  at  the  public  meetu^  on  the  25th  Oct.  at 
Mr.  White's  stores,  at  which  Mcla^re  spoke,  and 
seconded  one  of  a  set  of  resolutions  uiat  were 
passed.  He  states  that  when  the  resolution  was 
moved  some  one  in  the  crowd  addressed  Mclntyre 
by  the  name  of  "  Phil,"  and  called  out  to  him  to 
qpeak ;  that  Mclntyre  then  got/vp  to  jduIl  aod 
Digitized  by  V^OOV  Ic 
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tfce  HMlatiMi^  tat  dtat  ihcR  wm  w  fn- 1 
iitMMi—|iiwt  M  in  hif  iliiiiicin  Itwaafvmd 
W  other  «itae«wa  that  Ueiotjn  fvoke  «t  otkcr  * 
intiap  h  lir-  Mr.Do««:  bt  it  iiniiMi  | 
tVM  tMiM  thecatirecviilaMe  tboci*  MK'^iMd  ' 
far  hcMi^  ^t  MeistfK  «w  Ite  SfM  of  Mr. 
Uwrae,  render  Mr.  livmm  RCfmo'iUe  j 

for  fci«  eoodoct  w  thi>  tw— etwa  «« toMcCtoAgy.  > 
WiA  rvapet-'t  to  dua  ^ocstioD  «r  aigtmej,  petuioacr'* 
iMMfri  reftnvd  to  tbe  Smntidk  Ptmim  tarn,  19 
T.  BcfL  X,  b.  tn  wUdi  Mtftia,  B.  Mde  ■» 
•f  tbe  cxprnm,  tktf  **  HhMmiui'*  agwj  » 
fimd  to  the  UlL'  B«t  tk*  cirawMraes  cf  IhM 
cwt  ai«  CMMiirJlj  diffenat  fran  tkaae  ef  tke 
lliillil.  IlflrdwMt  Ind  been  mch  dHtribBtn^ 
wtantj  en  the  poUing-^y  to  a  WMrtrriMf 
— onnt,  and  it  appesxed  that  f  iniuaa  to  that 
d^,  ba  and  Mr.  (Mneey,  awl  the  atttng  naa- 
bira  aoa  had  been,  vith  othen,  appointed  ae 
eauf— m;  md  that  ha  and  Mr.  Scrac^  en- 
Taaaed  tofrthcr  on  one  day,  hani«  gone  oat 
tagglhir  from  the  comniittee-roont,  and  that  Harfi- 
■Mttt,  with  otbera,  canvaaeed  on  another  daj,  and 
there  VM  upon  the  eridenee  no  donbt  bnt  that 
Hardiinent  had  been  appointed  one  iA  the  regnlar 
canrMicn  with  the  knowledge  and  oonaent  ^  Bir 
H.  Ikiacey,  tbe  atttiag  tnen^ier.  The  deciaioa  in 
that  eaae  doea  net  therefore  apply  to  the  preoent. 
Tta  Wittdtor  com^  19  L.  T.  Bep^  N.  &  613,  Ims  alio 
been  referred  to,  Willei,  J.  does  in  that  eaae  \kj 
down  tbe  general  propoaitioo  that  erery  peraon  who 
CHiTaiaed  for  a  cabdidate  ia  to  be  ooiuidered  aa  an 
■gent ;  bat  he  expreaacs  bii  <»inion  on  tbe  snbjeet  in 
tutu  accurate  tense  for  which  he  ia  reniarkable, 
nd  taya,  "  I  hare  already  stated  that  anduri^  to 
eutraaa  faod  I  pnrpoady  oaed  tbe  word  'antbo- 
tity'  ana  not  'employment,'  becanae  I  meant  tlw 
obMrratioo  to  apply  to  peraona  aotfaoriaed  to  eaa- 
Tati,  whether  paid  or  not  for  their  aerrioea}  would, 
in  my  opinion,  eonatitnte  an  agent,  and  that  antho- 
ff^  for  the  general  management  <A  an  Section 
wonld  Invotre  an  authority  to  canvaaa."  There  ia 
BO  eridenee  of  any  nicb  antbority  here  from  Mr. 
Dowaa.  He  sweara  lie  oerer  did  gire  ancb  autho- 
rity, and  what  took  place  on  tbe  day  of  bis  can- 
Taaalog,  Lowrle  would  ao  far  negatire  tlie  eziatenoe 
of  any  ancb  antbority,  expreu  or  ioqiUed.  With 
regard  to  implied  antbority,  it  ia  to  be  obaerred 
that  Mclntyre  waa  not  even  a  member  of  the 
Xibaral  Begistration  Hoeiety,  by  whom  Mr.  Dowae 
had  been  adopted  aa  candidate;  I  cannot  oon- 
eor  in  tbe  opinion  that  any  anpporter  of  a 
candidate  who  diooaea  to  ask  otliera  for  tbor 
votaa,  and  to  make  apoeehea  in  hia  faronr,  can  force 
hfanaeU  upon  tbe  candidate  aa  an  agent,  or  that  a 
•andldate  slionld  be  held  reaponaiUe  for  tbe  acta  of 
MM  from  whom,  aa  in  thia  eaae,  be  actually  en- 
deavoured to  diaaaaodate  himself.  Ko  ean£date 
would  be  aafe,  if  agency  waa  to  be  eatabliabed  by 
the  facta  of  Uie  present  case.  On  these  gronnds, 
tharafore,  I  am  dearly  of  ofrinion,  that  tbe  ageoey 
«<  Melatyre  for  Mr.  Dowae  baa  not  been  estaWiBbed, 
nd  that  accordingly  tiie  durgo  «•  to  H'Cloakey'a 
eaae  alao  falla.  The  next  claaa  of  objections  to  which 
I  shall  refer  la  that  relating  to  the  emirioyment  of 
can.  It  ii  not  eoateaded  that  Hr.  Dowse,  or  hia 
amta,  violated  the  provisloDa  of  13tb  acotion 
m  tiM  Irish  Uepieaentation  Act  of  last  session 
(81  ft  82  Vict,  c  4A\  hf  paying  monoy  oo  aeeouit 
cf  ears  for  tha  oon?eyance  of  roters  to  tbe  poll, 
lAlch  payment,  though  illegal,  would  not,  of  itself, 
▼Itiate  the  election ;  and  it  doet  not  indeed  appear  in 
Nm  arMenoe  that  ai 


any  each  money  waa  paid  by  Mr. 
Dowaa  or  hia  aganu  for  ^c  coRveyanee  of  roters. 
Bat  the  allegation  la,  that  Tariona  suma  were  paid 
^  Peaeoek,  or  some  other  person  on  bdialf  of  Mr. 
Dowse,  to  aereral  Toters,  who  were  oarownen :  timt 
awh  mas  wm  paU  nominally  oo  aooMint  «<  tiia 


hmeof  their  casa,  bM  le^y  with  the  intcntiea  «< 
indMagr  waA  valaa  to  votote  Mr.  Dowse;  Oat 
and  SMS  oaeeded  the  iiaannaMF  dtarge  far  Hm 
cma,  aad  that  each  payaati  wen  naadiiigjy  ada 
<tf  Ubery.  The  three  cwn  icM  tm  thai 
bend  an  thaae  of  Jaha  Mln^  IStarj  Pny,  and 
Wiliin  Caiin,  all  sf  whom  Toled  ler  Mr.  Dowaa. 
'Bis  Lordship  iimsiiliiiil  those  cases,  and  iomA 
that  they  (fid  not  svpport  the  ailegalian]  Tte 
lasatasBgcaMsof  aflefftd  haHwsy  are  those  in  whiA 
nriona  SHM  of  wmey  were  paid  to  Tofem  far  lorn  flf 
tima  at  tbe  rerishm  in  September,  ami  also  to  ratga 
who  wcie  tmplajtd  cither  Cor 
■eeted  widi  the  eleetioa,  or  with  the 
for  whidi  they  were  employed  fur  the  registrathm 
aodc^,  wmA  all  whaeh  sams^  it  is  sHegti,  i 
in  amoot  whatwaaa  fair, 
for  Actr  amrieea,  aad  were  in  fact  paid  for  the  pw- 
poae  indnaiv  thoee  voters  to  support  Mr.  Daws& 
All  those  payments  appear  to  have  been  aiade  kf 
Peaeoefc,  or  by  other  persoos  by  Us  direetisM^  aaa 
it  waa  admitted  by  counael  «n  both  stdea  that  tha 
reriakm  eoounenoed  on  the  35th  Sept,  and  lasted 
for  fire  or  u  days,  till  eariy  in  October,  ne  pqr^ 
ments  for  lam  of  time  at  the  leviataa  were  VS*.  to 
George  Paris,  wUtft  I  have  already  meationed,  U 
to  Patrmk  Oonmen,  and  10s.  to  John  Hewim, 
maliiig,allimlbii  T  .  siiillbi  |isjimmliifiB  iw|i1aj 
ments  which  were  made  to  tlie  voters  aa  to  nam 
bribery  ia  dmiged  were  4Z.  15a.  to  Mr.  Benmdottt 
Irfttle,  iL  to  JdiD  Qniik,  \2L  b*.  to  John  Derti% 
2L  It,  to  Richard  Gt^bha,  of  wliidi  7s.  were  for  lorn 
of  time,  VL  IZ*.  Sd.  to  *tAn  Brawn,  31I2l  6d.  to 
An^ew  McLof  hlen,  ami  5/.,  already  neMioaed,  lo 
Deety;  all  said  sums,  together  with  the  SJL  for  km 
of  time,  make  together  85/.  ISi.  Mr.  Hamilton  hsi 
diarged  these  payments  to  be  the  result  of  an  orgsr 
nised  and  extensive  system  of  corruption  on  the 
part  of  Peacock ;  wdl,  and  I  refer  to  the  amount  d 
diese  sums  not  mcrdy  as  showing  that  so  far  ai  the 
amount  is  oomsemed  it  affcrda  no  fbnndation  f  tha 
charge  (rf  any  extensive  corraption,  bnt  alao  for  the 
purpoee  of  obaerriDg  that  althongb  in  Feaoock% 
book,  whidi  has  been  so  much  relied  on,  aud  wU(i  I 
have  carefully  examined,  there  are  about  250  eotiim 
oi  payments  by  Peaeoek,  and  although  petitionea 
had  aeoeu  to  all  Peacock's  books  aad  papers  whid 
would  ^w  any  f nrtiier  pByments,  yet  the  paymnli 
I  have  mentioaed  an  the  only  payments  roied  ■ 
as  the  foundation  ot  the  charge  of  bribery  or  of  waf 
csmqit  practice.  I  bare  to  observe,  with  respect  to 
Ae  paymenta  nude  to  voters  employed  for  Ml 
Dowse  for  election  purpoaes,  as  derka,  iiii  mi  iigiw^ 
ftc,  and  who  voted  for  Mr.  Dowae,  that,  nnder  Ite 
8th  section  of  the  Bepicseatatian  Act  of  last  no> 
siaa(81  ft8S  Viet.  c.  4»\  such  vnters  waregnill|r 
of  a  misdeineanor,  and  that  upon  a  acnrtii^  tbmr 
votes  wonld  have  been  struck  off.  llist  seetimi, 
however,  ia  not,  and  ooold  not  be,  rdied  on  intUi 
case  aa  of  iteelf  rendering  the  election  void;  bat  It 
is  contended  that  those  payments,  and  also  thepqr- 
manta  toe  loss  ci  tima  at  tbe  tevisiai  court,  w«e 
corruptly  made :  that  thqr  were  excessive  in 
aaiottnt,  having  regard  to  m  serriees  perfnmed ; 
and  tiiat  they  wen  made  wiA  commt  intenthB 
of  iodndag  tlieae  men  to  vote  for  Mr.  Dowto^ 
WiA  reject  to  paymenta  for  lorn  of  time  at  tfao 
reriMon,  the  SliBt  I  ^1  refer  to  ia  Aat  of  10a  to 
GeargeFaria.  Ha  awoi*  that  he  loot  fbnr  d^ 
the  Evrlaiaa,  for  vhsdi  he  mdy  sot  Aat  BWB,  wUA 
he  oamidslaed  ctf  as  too  little,  aad  it  uppetn,  bdfc 
by  bis  evidence  and  that  of  Mr.  Dowee,  that  he  bid 
before  the  levimoB  promised  Mr.  Dowse  to  votsfiic 
him.  Tlie  next  case  is  that  of  Palridc  Caaan. 
who  got  It  for  lorn  of  titne  for  four  daya  at  thi 
reviahm;  ha  svgiuthat  he  vnted  far  Mr.  Dovn 
ca  pcliM^il^  timt  he  would  hava  i^ren  Urn 
TCt«  tt  be  had  tho^  «^ttai  ' 
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have  Toted  for  him  withoat  mbj  oompenMi- 
tion;  that  he  wu  a  carter  and  often  got 
more  than  &$.  a  da^  with  his  horse  and  car; 
Mr.  Dowse  stated  also  that  Patrick  Cannen  had 
israniaed  bim  hU  TOte  long  before  the  revisioa.  The 
next  case  is  that  of  John  DeTine,  who  got  lO.  for 
Ion  of  time  at  the  rerisioo ;  he  swore  tliat  hia  prio- 
dplM  were  those  ol  Mr.  Dowse ;  that  he  pnHnised 
to  vote  for  him  on  Aat  account  aIoa« ;  thi^  his 
pnnnise  had  nothing  to  do  with  the  payment  of  that 
moDey,  and  that  he  would  have  voted  for  Mr.  Dowse 
if  be  had  got  nothing  for  his  loss  of  time ;  and  Mr. 
Dowse  states  that  Derine  had  promised  him  upon 
the  occaMon  of  his  second  Tisit  to  the  Watenide, 
which  was  on  the  fith  Sent,  some  weeks  before  the 
lendoo.  As  regards  tioe  payments  of  5/.  to  Mr. 
Deeiy,  I  do  not  &ink  that  sum  exceeded  a  fair  re* 
mnneration  for  hia  serrices,  orthatbe  was  empJoyed 
in  order  to  infloence  his  vote.  Mr.  Dowse  states 
that  alter  July  last,  and  some  months  before  the 
OBployment,  Deery  had  positively  promised  to  vote 
fermm.  The  next  case  is  that  of  Bemadotte  Idttle, 
who  acted  as  a  derk  at  a  salary  of  SOs.  a  week  at  the 
Idbnal  registration  rooms  from  the  Ist  Kov.  till 
after  the  election.  For  that  he  got  a  sum  of  iL  los., 
which,  considering  his  position  and  the  nature  of  bis 
emidoyment,  cannot  be  regarded  as  excessive.  Mr. 
Dowse  states  that  Little  promised  him  hia  vote  in 
Joly,  and  Little  swoore  that  he  never  changed  his 
iatciitiui  of  Toting  for  him,  and  that  hia  em- 
fbjjvaaH  had  nothiag  to  do  with  his  vote.  The 
next  case  is  that  of  John  Quirk,  who  was 
paid  iL  for  being  in  charge  of  the  regis- 
tiation  society's  rooms  ia  Foyle-street  for  one  week, 
and  at  tlieir  rooms  at  the  Waterside  for  three  weeks. 
Bb  was  emplcnred  in  the  end  of  October  and  in 
Kovember,  and  it  ^>peared  from  Mr.  Dowse's 
•ridence  that  Quirk  had  proaused  to  vote  for  him 
•0  far  back  as  the  5th  Sept.  Qairk  stated  on  his 
axamination  that  be  was  formerly  on  the  staff  of 
tte  Derry  Militia,  and  was  discharged  from  it  but 
AaguBt,  and  that  in  November,  when  he  was  in 
cburge  (rf  the  registration  roomsg  he  was  asked  by 
C^it.  Butler,  the  adjutant  of  the  miliUa,  whom  tae 
wvold  vote  for,  and  that  be  replied  Uiat  he  did  not 
know  yet,  and  that  be  waa  not  then  decided  whom 
he  would  vote  for.  He  also  stated  that  he  did  not 
Mi  Capt.  Butler  he  would  rote  for  whoever  gave 
him  employment.  He  further  stated  that  long 
inrioasfy  to  that  interview  and  to  bis  emploTment, 
he  had  made  up  his  mind  to  vote  for  lb.  Dowse, 
and  that  his  voting  was  altt^ether  irrespective 
of  his  employment.  Capt.  Butler  was  then  ex- 
amined, and  he  stated  that  about  a  week  before 
the  election  he  aslced  Quirlc  whom  be  would 
TDte  for,  and  tiiat  Quirk  replied  he  woold  vote 
ior  iritoerer  gave  him  enjoyment.  There  is, 
Ikmionf  a  coBtradictioa  between  Ci^^  Bntler 
and  <^irk  as  to  what  passed  at  that  conrersa* 
tfm;  out  it  is  clear  that  wliatever  QaiA  may 
hare  iken  UM  Capt.  Butler,  who  had  been  his  ad< 

Staat,  he  had  previonsty  promised  to  vote  for 
r.  Dowae.  The  nut  case  ia  Uiat  <rf  John  Devlin, 
wto  was  employ  by  Peacock  u  a  clerk,  as  Mr. 
UtUe  was^  and  at  the  same  salary  of  80a.  a  wedi, 
at  the  Liberal  Association  rooms,  from  b^ore  the 
tBTirion  till  after  the  election.  He  waa  paid  alto- 
gedier  the  sum  of  12L  5m.  ;  but  it  appears  that  for 
mxoB  weeks  be  was  paid  for  each  week  only  broken 
•0111%  viz.,  26s.  in  oae,  10s;  in  aoother,  and  20s.  fes* 
•nother  weelc,  showing  ha  was  only  paid  as  he 
VdCkad.  These  payments  were  oertainly  aot  «• 
eaniTe,  and  Devlin  swore  tiiat  be  voted  according 
to  his  principtes;  and  that  his  enqtloyment  had 
BOtiung  to  do  witii  his  vote;  that  he  had  promised 
Mr.  Itowse  long  before  he  thought  of  being  em< 
ployed.  Mr.  Dowse  also  states  that  Devlin  first 
ImoHied  him  hia  TOta  In  Jn)^,  sad  aftorwaids 


again  in  September.  Devlin  also  stated  that,  shortlj 
bwore  he  was  so  employed  as  clerk,  he  had  been  in 
the  employment  of  Messra.  Chrystal,  who  paid  him 
1^  per  week,  and  a  percentage  on  hia  collections, 
which  together  exceeded  what  he  got  from  Peacock. 
The  next  case  is  that  of  Richard  Griffith,  who  pro- 
mised Mr.  Dowse  atwat  the  6th  Sept.  to  vote  fox 
him  ;  he  got  7a.  from  Peacock  soon  after  Hio  revi* 
rion  for  Us  loss  oi  time  there  for  some  daya,  and  he 
afterwards  got  two  payments  of  IL  each  for  having 
l>een  employed  for  two  weeka  before  the  election  in 
watching  and  looking  after  voters.  He  swore  that 
his  employment  or  payment  had  nothing  to  do  -with 
hia  vote,  that  he  voted  accMding  to  his  principles, 
and  waa  determined  to  vote  for  Mr.  Dowae  mag 
previoas  to  his  employment;  sod  Hr.  Dowse  statu 
tliat  in  July  Griffi^  told  him  he  would  not  be 
against  him ;  and  that  afterwards,  about  the  6th 
Sept.,  Griffith  told  him  he  would  vote  for  him.  The 
next  case  is  that  of  John  Brown,  who  was  employed 
by  Peacock  as  a  messenger  for  several  days  imme- 
diately  preceding  the  election,  at  the  rate  of  8i.  6(£ 
a  day  (which  I  do  not  think  excessive},  and  got 
1/.  lis.  Sd.  He  states  that  he  was  determined,  long 
previously  thereto,  to  vote  for  Mr.  Dowse;  that 
money  bad  notliing  to  do  with  bis  vote,  and  that  bo 
would  not  on  any  account  have  voted  for  Lord 
Claud  Hamilton.  Mr.  Dowse  states  that  Brown 
promised  his  vote  first  iu  July,  and  afterwarda 
early  in  September,  on  tlie  occasion  of  hU  second 
visit  to  Watersyle.  The  last  case  I  have  to  cor* 
nder  is,  that  of  Andrew  M'Langhlin,  who  was  paid 
^tt^ther  Si.  I2s.  6d.,  being  at  the  rate  of  U.  p« 
week.  He  had  been  employed  to  watch  voters  tar 
about  three  weeks  before  the  election,  and  bad  lost 
some  time  at  the  revision  oonrt.  It  i^pears  that 
in  Joly,  when  he  was  first  canvassed  by  Mr* 
Dowse,  he  only  promised  uot  to  vote  gainst  him, 
but  that  about  six  weeks  before  the  election,  when 
Mr.  Dowse  canvassed  him  again,  he  positively 
promised  to  vote  for  bim ;  and  McLanghlin  also 
swore  that  he  had  intended  from  the  very  first 
to  vote  for  Mr.  Dowee^  and  that  his  prin- 
ciples agreed  with  those  of  Mr.  Dowse.  This  is  the 
last  case  of  these  payments  which  are  alleged  to 
have  been  made  corruptly,  as  being  only  nominally- 
for  wor^  but  as  exceeding  in  amount  the  value  m 
the  worlc,  and  aa  made  with  a  corrupt  purpose.  In 
coasid«ing  these  several  cases,  I  cannot  lose  sight 
of  the  fact,  that  all  of  these  men  had  originally  In 
positive  terms,  and  long  previous  to  th^  respective 
employments,  expressed  tlieir  intention  to  vote  for 
Mr.  Dowse;  tiiat  their  political  o[rfnions  agreed 
with  bis,  and  that  there  can  be  no  doubt  but  that 
their  natnral  feelings  and  inclinatioas,  without  any 
influence  whatever,  would  have  induced  them  to 
give  bim  their  sn^Mirt.  Jn  the  course  of  the  last 
week,  upon  the  ^ial,  before  Martin,  B.,  of  the 
second  Bradford  petition  (as  reported  in  the  TVmes 
newspaper  of  the  3td  inst),  sodm  cases  of  giriog 
refreshments  to  voters  were  proved  and  relied  oa  as 
acts  of  treating  oodra  the  ith  section  of  the  Cor- 
rupt Practices  Act  of  It  aj^Mred  Uiat  souie 
of  the  refireahments  gbw  were  partaken  of  by 
eleotocs  who  voted  for  Mr.  Forater,  the  sitting  men- 
ber,  and  for  Mr.  Miall,  and  who  had  previoouy  pro- 
mised them  tb^  votes ;  and  Martin,  B.,  in  stating 
why  he  did  not  think  that  the  giving  of  r^resh- 
meots  to  those  voters  came  witbin  the  4tii  section, 
is  reported  to  have  said,  "  They  were  not  givmi  in 
this  case  in  ocder  to  be  elseied,  beeaase  it  waa 
already  known  whidi  way  the  men  who  had  votei 
woald  vote;  they  were  voters  who  had  dedared 
their  intention  to  support  Ifoars.  Focster  and 
MtalL"  I  think  that  these  obaervatioas  of 
Martin,  B.  bear  upon  the  cases  I  am  now  coa- 
aidecfaig.  In  order  that  a  gift  or  promise  ot 
taj  mon^  or  ea^ymeat  to  ^io*ac  Jtiftuld 
Digitized  by 


714-ToL  zzL.  «Ji.-EEPOBTiS.    THE  I1A.W  TIHE9. 


ClTT  01  LOMDOHDBXBT  £LKCTI0H  FbTITIOV. 


be  held  to  be  bribery  vithia  the  meuuag  of  the  2od 
seetioo  of  the  Conrapt  Fnctices  Act  185^  the 
statate  requires  diat  such  gift  or  j^omlse  ihoald  be 
gireo  in  order  to  induce  such  TOter  to  "  rote,"  or 
"  refrain  from  Totiag,"  or  "  00  acGonot  of  say  Toter 
having  Toted,  or  refrained  from  voting."  llie  men 
alleged  to  be  bribed  hy  the  foregoing  employments 
and  payments  had  long  previoaMy  promised  to  vote 
for  Mr,  Dowse ;  their  political  epbuoataaA  feelings 
■greed  with  his ;  and  (as  I  bare  already  stated)  I 
see  no  reason  to  doubt  that  they  irould  have  voted 
for  him  whether  or  not  they  had  been  so  employed 
or_  paid ;  considering,  then,  that  the  charge  of 
bribeiy  is  one  which  requires  to  be  satisfactorily 
proved,  I  cannot,  sittii^i  here  as  a  juror,  come  to 
the  conclusion  that  any  of  titose  promiaei.  or  emph^- 
menta,  or  {Htyments  to  whicft  I  have  referred,  were 
made  or  given  for  any  of  the  objects  or  purposes 
which  are  prohibited  by  that  Snd  section,  or  which 
would  render  them  acts  of  bribery.  There  is,  how- 
ever,  a  matter  to  which  I  have  to  refer,  not  connected 
with  the  report  that  I  shall  make  to  the  Speaker  as 
to  the  election  being  valid,  bnt  with  wbatlduU 
have  to  decide  tm  the  qnestion  ol  coata.  As  a 
general  role,  except  there  are  special  circum- 
stances in  the  case,  the  costs  of  these  petition 
proceedings  would  follow  the  result  of  the  peti- 
tion; but  in  this  case,  though  the  election  was 
not  avoided  or  vitiated  by  the  fact  that  several 
elect«a,  who  were  employed  for  Mr.  Dowse's  elec- 
Hoa,  and  were  paid  for  such  employment,  voted  for 
him,  it  is  clear  that  their  dc^g  so  was  a  violation  of 
the  provision  of  the  statute  to  which  I  have  already 
referred.  And  it  may  be  that  the  fact  of  those  pay- 
ments appearing  in  Peacock's  book  might  so  far 
have  called  for  inquiry,  and  induced  to  some  extent 
the  pseteotiDg  of  this  peUtion.  That  oonridoration, 
however,  would  not;  according  to  my  present 
OI^OD,  affect  the  entire  of  the  costs  of  tbese  pro- 
ceediogiB.  I  have  for  tbese  ueTeral  reasons  (which  I 
have  given  at  some  length^  come  to  the  conclnsion 
that  none  of  these  charges  of  bribery  have  been  sus- 
tained, and  I  shall  accordingly  certify  and  report 
to  the  speaker,  that  the  sittii^  member,  Bichard 
Dowse,  Esq.,  whose  return  is  complained  of  by  the 
petition  in  this  matter,  was  duly  elected  and  re- 
tamed  to  serve  in  Parliament  for  the  borough  of 
Londonderry ;  that  no  corrupt  practice  has  bean 
prored  to  be  committed  by  or  with  the  knowledge 
or  consent  of  any  candidate  at  said  election ;  Aat 
upon  the  evidence  before  me  it  does  not  aroear  that 
onrnpt  pnctlces  have  extensively  prevuJtea  at  sud 
eleeUoo,  and  that  there  is  in  snch  evidence  no  rea- 
•OD  to  believe  that  corrupt  practices  have  exten- 
sively prevailed  at  said  election. 

Feb,  16.— O'Buxii,  J.— When  giving  judgment  in 
thla  ease  at  the  close  of  the  trial,  I  reserved  ibe 

aoestion  of  costs.  According  to  the  general  rule, 
le  oosts  of  these  election  petition  proceedings 
should  follow  the  result,  but  tbe  4l8t  section  U  the 
statute  shows  that,  under  certain  circamstances, 
such  rule  may  property  be  departed  from,  and  it 
meared  to  me  that  the  fact  of  some  of  the  persons 
who  voted  tot  Mr.  Dowse  having  been  employed  on 
his  behalf  in  various  service!  for  the  election,  and 
having  been  paid  for  such  services,  was  a  dream- 
stance  which  might  be  considered  as  effecting,  to 
some  extent,  the  question  of  his  right  to  coats. 
Under  the  8th  section  of  tbe  Irish  Beptesentation 
Act  of  last  session  (81  &  82  Vict,  c  49),  such  per- 
sms  wore  not  entitled  to  vote,  and  were  guilty  of  a 
misdienieanour  for  having  done  so,  and  it  is  clear 
that,  on  a  scrutiny,  their  votes  would  have  been 
struck  off.  In  this  case,  however,  it  was  not,  and 
could  not  be,  contended  that  the  election  should  be 
declared  void  on  the  mere  ground  that  the  votes  of 
those  persons  were  illegal  under  the  said  Sth 


section ;  but  petitioners  contended  at  the  trial,  that 
having  r^ard  to  the  amoont  of  raeh  payments^ 
the  drcumatancei  under  which  they  w«e  made,  and 
to  the  nature  and  value  of  the  services  rendered  by 
those  voters,  the  payments  to  them  should  be  con- 
sidered as  bSTing  been  colourably  and  ccHTupUy 
made  for  the  purpose  of  securing  their  suppcfft,  and 
as  being  acts  of  bribery.  I  was  unable  to  concur  in 
that  oonduUon,  and  (f(v  the  reasons  I  mentioned  in 
my  judgment  at  the  trial)  I  did  not  think  that  the 
payments  in  any  of  those  cases  constituted  an  act 
of  bribery ;  but  I  thought  It  requisite  to  conuder 
how  far  the  fact  of  such  illegal  rotes  having  been 
given  by  persons  paid  for  their  services  should 
affect  my  decision  as  to  the  oosts  of  any  portion 
them.  I  have,  since  the  dose  of  the  trial,  caralol^ 
oonsldered  this  question.  Tlie  entries  showing  the 
payments  to  those  voters  are  contnined  InPeacoi^s 
books ;  Peacock  died  on  the  lOtb  Dec. :  the  petition 
was  presented  on  the  15th,  and  it  appears  from 
Mr.    Ifeilson's   evidence    as   to    his    letter  to 
Mr.  Dowse  of  the  ]2tii  Dec,  and  his  interview 
with  him  on  that  day,  that  the  petition  had 
previously  to  that  day  been  in  actoat  eoniae  of  pn- 
pwation;  and  it  further  appears  from  Ndlson's 
evidence  that  those  acting  for  petitioners  had  not 
any  access  to  Peacock's  books  till  some  time  after 
tbe  petition  was  presented.   Under  these  circum- 
stances,  and  consi&ring  the  various  other  charges 
of  iMibery  rdied  on  by  the  Ull  of  particulars,  sevend 
of  which  were  sought  at  the  trial  to  he  iostduedbr 
evidence  that  lasted  a  considerable  time;  it  does  not 
appear  to  me  that,  with  respect  to  the  general  costs 
of  the  petition  and  proceedings,  there  is  ground  for 
holding  that  the  respondent's  right  to  them  stxmld 
be  affected  by  any  supposition  that  the  petiticners, 
in  presenting  tbdr  petition,  were  influenced  by  the 
fact  of  these  payments  having  been  made,  or  for 
hdding  that  the  employment  and  payment  of  tbe 
voters  in  question  should  i^ect  mon  than  a  portion 
of  the  costs  of  the  trial,  but,  in  my  opinion,  it  does 
affect  a  portion  of  such  costs.   The  voting  of  sndi 
persons  was,  as  I  have  already  said,  an  ill^al 
act}  which  U  e^iressty  and  for  obvious  puposes 
of  public  policy  forUd^n  by  the  Legislatoie.  At  the 
'  trial  some  time  was  consnmed,  and  the  length  of 
;  the  trial  was  to  some  extent  protracted  by  tbe 
evidence  given  as  to  tbe  employment  and  payment 
of  the  voters  in  question;  and  I  think  that  the 
petitioners  should  not  pay  to  the  respondent  the  ad- 
ditional  costs  which  were  caused  byjbio  time  aeeee- 
sarily  occupied  in  such  eviduioe,  and  whidi  wooU 
not  have  been  incurred  hat  for  tbe  fact  of  those 
persons  having  illegally  voted.   I  have  rrfened  to 
the  eTidence  for  tbe  purpose  of  ascertaining  tbe 
portion  of  the  costs  of  the  trial  which,  in  my 
opinion,  should  not  (on  tbe  ground  I  have  stated)  be 
allowed  to  the  respondent.  The  sridMioa  relating 
to  the  empb^meot  and  niyment  oi  the  votns  b 
question  was  f^ven  on  different  days,  but  occapied 
only  a  portion  of  each  day ;  and  the  far  greater 
part  of  each  of  those  days  was  occupied  in  evidence 
as  to  other  chaises  which  were  not  snstained.  I 
may  observe  that  Deery  was  one  of  those  penwu; 
but  tbe  great  portion  of  tba  time  occapied  ij  ku 
examination  reUted  to  the  charge  of  Fmcov 
having  promiaed  him  201.  for  his  vote,  a  i^args 
which  I  considered  to  be  altogether  unfounded. 
The  condusioo,  then,  at  which  I  have  arrived 
upon   a  review  of  the   evidence   is,  that  the 
time  occu^ed  by  tbe  eridwoe  as  to  the  snDl<V* 
ment  and  payment  of  those  voters  may  praifmy  m 
estimated  at  two  day^  but  oertdnly  did  not  exceed 
that  period.  Having  thus,  from  what  took  plMe  » 
the  trial,  the  means  of  determining  myself  the 
length  of  time  by  which  the  trial  was  protracted  by 
such  CTidence,  I  think  it  better  that  I  should  regn- 
late  tbe  abatnnent  of  the  respoodou's  cosU 
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leference  to  that  time  than  bv  a  refereoce  to  the 
master  on  the  tnbject.  Such  raereoce  would  neces- 
sarity,  from  tho  natore  of  the  case,  inTolre  questions 
difBcnlt  for  the  master  to  determine,  and  would  pro- 
bably be  attended  with  considerable  delay  and  ex- 
pense to  the  parties.  I  shall  therefore  declare  that 
the  reapoodent  is  not  entitled  to  the  costs  of  the  day 
for  either  of  two  d»i  of  the  trial,  tIs.,  the  fifth  and 
■izth  days,  on  whuA  the  priodpal  part  of  inch  evi- 
denoo  as  to  the  eroployment  and  payment  of  those 
TOtexa  was  giren;  and  I  shall  declaie  that,  with 
tiiat  exception,  thia  peUtipner  shall  pay  to  the  re- 
spondent the  costs  of  the  petition,  the  trial,  and  the 
other  ^ooeedtDgs  therein. 


aromnuin  labi  Oeuttt. 

OOUBT  OF  QUEBN*S  BENCH. 
Bflported  by  T.  W.  SADraiHa  and  3.  Bbokit.  lUqrSi 

Aiondag,  Jan.  14. 

IU0.TBB  Matob,  Ac.  or  Wioak. 

Gaot — A  hom^  hmoig  a  marter  M$§ton$  tending  i(» 
priiemm  to  a  annty  gaof—LudnUly  for  iu  'prcpor- 
timi/  eotte^  enlmr^ag  thegaoL 

Where  a  borotah  kaviwf  a  quarter  aetnont  sends  ill 
primmers  to  me  cotmti/  gaol,  but  not  tinder  any  fecial 
eontraet,  the  eouncil  of  the  borough  is  liable  to  pat/  to 
A»  tnamtrer  of  (ucA  prison  a  pnportioH  of  the  costs 
of  a»jr  Mcetdoty  auargemint  of^  or  odA'Aen,  (0  vucA 
gaoL 

This  was  a  role  calling  upon  the  Town  Council  of 
Wigan  to  show  cause  why  a  writ  of  nam^amu  should 
not  issue  commanding  them  to  pay  the  governs  of 
the  gaol  at  Kirtulale  the  sum  of  1212t  19s.  9(t  for  the 
conTeyanoe,  transport,  maiateDanecv  Hf«  custody, 
and  care  of  Wigan  priaimers  in  the  aaid  gaol  from 
the  Ist  Dec.  1867,  to  the  80th  Nov.  186S,  and  if 
necessary,  to  make  and  lery  a  rate  for  that  purpose. 

By  aecC  18  of  the  5  ft  6  Vict  c  98  (An  Act  to 
amend  the  Laws  concerning  Prisons),  it  is  enacted— 

That  in  erery  bcnonirli  to  which  r  sspantA  oonrt  of  sev. 
aiouB  of  the  peace  b&tii  been,  or  Hhall  barMfter,  be  gianted, 
or  mirportea  to  he  grAtted,  and  where  the  pervoni  com- 
mitted for  offences  arialiiy  within  such  borougb,  have  been 
or  ahoU  hereafter  be  sent  to  au7  prleon  of  the  con&t7  In 
which  snch  borong'h  is  ritnated,  oaathatno  special  omtnct 
shall  be  sobalating  between  anw  boronah  ana  oonn^  rela- 
tire  to  the  nid  piiaoiiers,  the  coandl  of  snch  botongh  shnU 
pay  or  cause  to  m  paid  to  the  treasurer  of  snch  prison,  or 
axj  other  person  appointed  by  the  jnstioea  of  the  peace  in 
general  or  qnarter  seaalons  aswnibled,  'or  the  oonntr  in 
which  snch  prison  is  situated,  the  actual  expense  beretuoie 
incnrred,  or  heTeafter  to  be  incnned,  in  the  oonveraace, 
transport,  xoaintenanoe,  safe  onstodj,  and  core  of  everr 
■och  ptisoner,  acoordiiig  to  the  tuns  for  whidh  eacn 
■ach  prisoner  shall  have  been  or  shall  remain  In 
custody  there,  at  the  avemge  daily  cost  of  each  pri- 
■ooer,  Bocordlug  to  the  whole  nnmber  prisoners  oon- 
llaed  in  the  said  prison,  snch  aTSrsge  to  be  takm 
yearly,  half-yearly,  quarterly,  or  at  each  other  interrala  am 
the  Visiting  J  ostioee  of  the  prison  shall  from  time  to  time 
dsteimiDe,  laolnding  in  snch  expenses  all  salaiies  of  offloers, 
an  expenses  of  repairs,  alterations,  additions,  and  improTe- 
Bsanta  in  or  to  the  said  prison,  all  sums  paid  to  priMmers 
under  any  Act  of  Parliainent,  on  their  discharge  or  other, 
wise,  and  any  other  charge  whatsocTer  on  account  of  the 
ptlaonen  confined  in  such  prison ;  sibjeot,  nevertheless,  to 
a  proportiooal  share  tA  all  dedncti<ma  on  acooont  of  the 
earnings  of  prisoners  in  the  said  prison,  and  of  all  sums  of 
money  received  in  aid  of  the  rates  levied  for  the  maintenance 
of  the  said  prison.  Provided  alwaya  that  the  payment  by 
the  ooundf  of  any  such  borough  of  any  such  ezpansts 
fawuned  before  tbe  iwinarng  of  this  Act  be  made  1^ 
fire  yearly  iostalments.  the  first  of  such  instalments  to  be 
povahle  within  three  oalendar  months  after  the  pasting  of 
this  Act,  with  intereet  at  tbe  Tearly  rate  of  four  pounds  in 
the  hondred,  to  be  calculated  bmn  the  pasdng  of  thia  Act, 
npon  so  much  of  the  mid  expanses  incurred  before  the  pass- 
ing of  this  Act  aa  shall  remain  unpaid  until  the  whole  shall 
be  dlsdiarged. 

It  appeared  that  tibe  bOKraBb  of  "Wigan  haying  a 


'  court  of  quarter  sessions  committed  its  prlsonen  to 
Uie  Eirkdale  gaol,  which  was  the  county  prieon  for 
Lancashire,  but  not  under  any  special  contract* 
In  consequence  of  the  increase  of  prisoners  the 
justices  resolved  u[K)n  making  some  additions  to 
the  gaol,  which  they  did,  providing  thereby  182 
new  cells,  a  cook-bouse^  luUKery,  wadi-house,  &c« 
and  they  charged  the  borough  of  Wigan  with  a 
proportion  of  the  cost,  which  amounted  to  a  certain 
sum,  included  in  tbe  amount  mentioned  In  the  mle. 

Oiffard,  Q.  C.  and  Baglis  showed  cause.  The  cost 
of  enlarging  the  gaol  ought  not  to  be  thrown  npon 
Wigan,  which  has  no  control  over  it ;  tbe  words  of 
sect.  16  of  the  6  ft  6  Vict,  c  98,  "expense! 
of  repairs,  alterations,  additions,  and  improre- 
ments"  should  hare  a  limited  construction  put 
upon  them,  [Blaokburit,  J. — It  is  naturally  to  be 
expected  that  when  a  gaol  is  altered  for  Ue  general 
coavenience  of  tbe  boroughs  that  send  their  prisonera 
there,  they  should  all  contribute.  Cockbdbk,  C.  Jf 
— It  may  be  that  the  necessity  for  enlargement  ariset 
wholly  m  consequence  of  the  increase  of  borough 
prisoners,  and  it  would  In  such  a  case  be  exceedingly 
bard  to  make  the  county  bear  tbe  entire  cost,] 
There  is  no  permanent  expense  Incurred  by  the 
Wigan  prisoners ;  the  meaning  of  the  section  must 
be  such  expenses  as  are  incurred  by  the  maintenance 
of  the  prisoners.  [Ldsh,  J. — You  are  entitled  to 
share  in  the  earnings  of  all  the  ^iaoners.'}  The 
section  must  be  taken  to  mean  only  current  expenses. 
The  word  "  additions "  may  be  fairly  assumed  to 
mean  Uiings  such  as  new  doors  or  windows,  and 
could  hardly  hare  been  intended  to  extend  to  % 
large  and  permanent  addition  to  the,  gaoL 

CocKBusif,  C.  J.— It  would  be  indeed  a  atrange 
thing  that  if,  owing  to  a  number  of  borough 
prisoners  being  sent  to  the  county  gaol,  the  prison 
is  not  large  enough,  the  various  boroughs  which 
supply  the  prisooers  should  not  contribute  to  the 
expense  of  the  enlargement.  The  section  of  the 
Act  of  Farliunent  is  certainly  wide  enough  to 
indnde  this  liablli^,  and  I  think  the  role  most  he 
made  absolute. 

BucKBCBH,  J.— I  am  of  the  aame  opinion,  and 
quite  agree  that  it  voold  be  exceeding^  hard  that 
if  it  beoomes  necessary,  in  ooniequence  of  an 
increase  of  borough  prisoners,  to  enlarge  the  gaol, 
the  borough  should  not  bear  a  portion  of  the 
expense,  and  that  the  rural  population  should  be 
compelled  to  sustain  the  whole.  It  is  certainly  for 
the  justices  to  consider  how  they  will  raise  the 
money,  but  it  is  dear  that  this  borough  is  bound^to 
contribute. 

Heixok  and  Lubh,  JJ.  concurred. 

Attorneys  for  the  Crown,  Starpe  and  Co^  41, 
Bedford-row. 

Attorneys  for  the  defmdant^  M,  W»  Fuee, 
Wigan. 


Wedatadaji,  Jan.  19. 

Thomas  (app.),  v.  Alsop  (reap.). 

Poor  law — Order  upon  a  Avibaad  to  eontributt  to  tie 
support  of  his  wife  who  had  bteeau  (AargeaUt  ■ 
81    32  Vict.  c.  122,  «.  88. 

Thejurisaietion  of  Justices  to  make  an  order  under  sec/. 
^  of  the  SI  ir  82  Viet.  c.  122,  i^n  a  man  for  th» 
relief  of  hit  wife,  who  ii  living  apca-t  from  him,  is 
not  ou^ed  by  his  offir  to  receive  her  back  and  provide 
for  her,  it  Seinq  for  the  justices  to  consider,  unekr  all 
the  eircumstancet,  whether  or  not  the  r^fiaai  of  tht 
wife  to  retam  to  her  huMtand't  hoa 
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Where,  tJurefore,  tJie  vife  of  ihe  t^mdkmt  tome  j/eart 
.  ago  Ufl  him  in  conneijuence  of  his  iu-vaage  of  her,  and 
oecame  chargeable  to  the  union,  and  an  application 
vat  made  under  sect,  33  of  the  31  ^  32  Vict.  c.  122, 
for  an  order  v^on  the  appellant  to  maintain  her,  and 
vpon  the  hearing  he  offered  to  rerefpe  her  fiaefc  and 
provide  for  her,  but  the  u:ife  declined  to  go  bade  on 
account  of  the  iU-iaage  the  had  previoimjf  received, 
ami  the  jtatieet  thereupon  tnade  an  order  tpan  him  : 

SeU,  tiat  thof  hadjuritdiction  to  make  it. 

Tbix  was  a  case  stated  under  the  20  &  21  Tict. 
e.  43,  upOD  an  order  of  justices  made  upoD  the  ap- 
peUaot  to  pay  a  weekly  sam  for  the  maioteoatioe 
4f  hia  wife  pursuant  to  the  proriaiooa  of  theSl  &  88 
VieCc.  122,  8.  S3.  The  ordrar  itself  dincted  the 
l^pelUnt  James  Thomas  to  pay  to  the  reliering 
officer  of  Kewton  Abbott  weekly  Ss.  for  and 
towards  the  maioteiiaace  of  the  said  Thirza 
Thomas  for  and  during  so  long  a  time  as  the  said 
ThirziT  Thomas  required  relief,  or  until  the  said 
order  ^ould  be  revoked. 

The  case  stated  that  it  was  proved  that  the  a^d 
Thirza  Thomas  liTed  with  the  said  appelhuit  from 
the  date  of  their  marriage — the  7th  Aug.  1835 — 
until  the  17th  March  1853,  when,  in  consequence  of 
Che  iU-usage  she  received  from  the  appellant,  she 
kft  hi*  home  and  lived  separate  from  him,  and  that 
■he  vaa  then  suffering  from  the  said  injair ;  that 
the  aaid  appellant  had  not  contributed  to  the  sup- 
port of  his  said  wife  during  the  separation,  but  he 
applied  to  her  to  return  to  cohabitation;  that  she 
was  then  wholly  unable  to  support  herself,  and  re- 
quired relief ;  that  the  said  appellant,  at  the  hearing 
of  the  cose,  through  hia  attorney,  offered  to  receive 
back  the  said  Thirza  Thomas  at  his  house,  and  to 
proTide  for  her;  that  the  said  Thirza  Thomas 
declined  to  retwrn  to  the  laid  appellant  from  the 
faratality  she  had  |»«Tiously  received  from  him,  and 
nedical  evideuce  was  called,  and  it  was  proved  to 
our  satisfaction  that  it  would  be  injurious  to  the 
health  of  the  said  Thirza  Thomas  to  return  to  coha- 
bitation with  the  Slid  appellant ;  that  it  was  con- 
tended that  as  she  refused  to  return,  the  jostices 
had  no  jurisdiction  to  make  an  order.  The  question 
of  law  arising  on  the  above  statements  for  the 
^snion  of  the  court  is  whether  we  had  jurtsdiction 
to  make  such  order  after  the  appellant  had  offered 
to  receive  and  provide  for  his  said  wife  in  manner 
irfoveaaid. 

By  secL  88  of  the  81  ft  82  Tict  e.  122,  it  is 
enacted  that 

Wheo  a  married  woman  requires  relief  without  her 
fanAaad,  the  ^nardiaiu  ot  tba  uuioa  or  puish,  or  tfae  over* 
soars  of  tlie  puiah,  aa  the  com  maj  be,  to  whloh  she 
becomes  chargeable,  may  apply  to  Vb&  joBtioea  haring  Jnrls- 
diction  in  such  naion  or  poriab,  in  pett^  sessions  iiwuiiililijil, 
and  thereupon  such  Juatioes  may  summon  such  taosbaad  to 
appear  before  them,  to  show  canae  whj  an  order  should 
not  be  made  upon  hun  to  Tnniwtjin  f^lfe :  and  upon  hia 
naearance^  or  in  the  event  of  his  not  app6«niw  npos  proof 
Mdne  aerviceof  such  Bommons  apon him, such  josuoea msj, 
after  hearing  snch  wife  upon  oata,  or  receiving  sooh  other 
avidenoe  as  th«-  may  demi  sufficient,  make  an  order  upon 
Um  to  pay  snch  ram  weekly,  or  otherwise  towards  tbe 
ooat  ot  the  relief  of  the  wife,  as  after  conaideration  of  all 
the  drcumstances  of  the  case  shall  appear  to  them  to  be 
proper,  end  sball  determine  bow  and  to  whom  the  pt^menta 
abaQ  from  time  to  time  be  made,  which  order  sh^,  if  the 
pajments  required  bj  it  to  be  made  be  in  arrears  be  en- 
loioed  in  the  manner  prescribed  hy  the  Aet  eg  the  11  &  12 
Tiot.  o.  43,  tor  the  enforcing  of  orders  ot  Justices  reeoirinr 
the  pof  meat  ot  a  sum  of  moner.  Provided  that  sium  order 
nsT  be  at  any  fuUre  time  revoked  by  the  jnstioes  in  pet^ 
■earioBs  aaaemUed,  if  they  see  snftLdent  oaose  for  so  dmngr. 

McKeBar  aiqteared  iox  the  appellant. — The  joaUoea 
fiod  no  jurisdictioji  to  make  tlw  order,  as  the  appel- 
lant offered  to  take  home  and  provide  for  Ua  wife. 
8be  cannot  be  aaad  to  be  deserted  when  he  offers  to 
taka  her  baek,  nor  can  she  require  relief  so  long  as 
tiia  husband  ia  willing  to  maintain  her.  To  npoold 
tills  ocder  would  be  in  effect  to  giie  juaUcea  a  power 


to  decree  a  divorce.  The  words  of  the  33rd  sectin 
are,  "  when  a  married  woman  requires  relief."  She 
con  only  require  relief  when  she  ia  deserted. 
[Mellob,  J. — The  words  are  very  general,  and  are 
not  restricted  to  a  case  of  abandonment  by  the 
husband.  CocKnusK,  C.  J.— Is  she  not  justified  ia 
sudi  a  case  as  this  in  staying  away  from  her  bos* 
band  ?]  There  most  be  desertion  to  render  a  vife 
justified  in  aUying  away  from  her  husband :  (jCvmi 
V.  Cavill,  27  L.  J.  69,  Frob.)  The  cases  under  tte 
Vagrant  Act  are  applicable.  [Lush,  J. — ^The  words 
of  that  Act  are  much  more  r^tricted,  and  there  it 
has  been  held  that  the  deaertion  must  be  wilful 
Mbllob,  J. — There  is  nothing  in  the  present  Act 
which  speaks  of  the  desertion  being  wilful]  The 
case  says  she  required  relief,  not  that  she  required  it 
without  herhasband.  The  alleged  cruelty,  moreover, 
took  place  sixteen  years  ago.  She  cannot  be  tud  to 
be  chargeable  so  long  as  she  has  a  husband  willing  to 
support  her.  In  Bex  r.  FUntan,  1  B.  &  Ad.  337,  it 
was  held  that  a  husband  was  not  guilty  of  deantiiKi 
under  the  Vagrant  Act  (5  Geo.  4,  c  83),  s.  S,  when 
the  wife  left  him.  [Ldsr,  J. — There  the  wife  Iiad 
forfeited  all  right  to  support  by  her  condact]  In 
Sweeny  v.  Spooner,  82  L.  J.  82,  M.  C. ;  7  L.  T.  Rep. 
X.  S.  623,  it  was  held  that  to  make  a  party  liable  as  a 
rogue  and  vagabond  for  runoiog  away  and  leaving 
bis  wif%  chargeable  to  the  parish,  be  moat  leave  her 
wilfully,  and  reasonably  believe  at  the  time  that  dw 
would  become  chargeable.  Here  he  has  not  left  hsr, 
but  she  has  left  htm ;  and  it  is  no  excuse  for  ha 
not  retoming  that  many  years  ago  he  ill-used  her. 
It  ia  not  to  he  presumed  he  will  again  ill-use  her, 
and  should  be  do  so  she  will  have  her  remedj. 
rCocKBORS,  C.  J.— Can  it  be  said  that  if  a  womaa 
has  been  under  a  course  of  ill  treatment  all  her  life, 
and  is  in  fear  of  bring  murdered,  abe  is  bound  to  go 
back  because  merely  he  offers  to  take  her  in  ?]  It 
is  the  duty  of  the  wife  to  live  with  her  husband; 
and,  if  a  divorce  be  deiimble^  the  Ii^gialatnre  has 
provided  for  that. 

Bert,  Q.  C  for  the  respondent,  was  not  caDed 

upra. 

CoCKBUBK,  C.  J.  —  Our  judgmCTt  must  be  ia 
favour  of  the  jostices.  This  Act  of  Pariiamsnt 
which  we  are  called  upon  to  construe,  differs  most 
essentially  from  the  Vagrant  Act  under  whidi  the 
case  of  Hex  v.  Hintan  was  decided.  By  the  33ld 
soetion  of  Ae  81  4  8S  Viet,  c  122,  it  ia  enacted  that 
when  a  married  woman  requires  relief  widiont  hs 
husband,  the  parish  authorities  where  she  beoamci 
chargeiU»le  may  summon  the  husband  to  appear 
befiwe  justices  to  show  cause  why  an  order  abioM 
not  be  made  upon  him  to  support  hia  wife;  and  tha 
justicea  after  hearing  the  wue,  or  receiving  nch 
other  evidence  as  they  may  deem  sufficient,  tatj 
moke  an  order  upon  him  to  pay  such  sum  weddy  V 
otherwise  towards  the  cost  of  the  relief  of  the  wife 
as,  after  the  consideratioa  of  all  the  circamstaaMt 
of  the  case,  shall  appear  to  them  to  be  proper.  Hov 
the  only  dijEOculty  which  can  arise  in  the  am" 
of  tiieActis,withreferaooetotheparticaiarfacli> 
It  appears  that  some  years  ago  the  wife  kSi  bv 
husband's  house  in  consequence  of  bis  viobnoSi 
Now,  no  <HM  doubts  that  a  wife  ia  justified  ioleaviag 
bse  husband  for  such  a  cause,  and  moreover  that  dM 
is  jtis^ed  in  not  retoming  so  long  as  she  has  a 
reasonable  belief  of  its  continaance.  IIae,I)dag  ii 
snch  a  condition,  abe  reqviisa  reU^,  and  iIm  pariA 
officers  come  forward  and  seek  for  an  Older  agsiort 
the  husband.  Upon  hia  appearing  he  giTC*.*^  ' 
reaaon  against  making  the  ordea',  that  he  is  williaf 
to  takel»ck  his  wife,  and  that  he  is  able  to  nwinM 
her.  Kow  the  juaticea  do  not  ask  us  to  ded« 
whether  or  not  she  was  justified  in  laavingb* 
hMband,  but  whether  or  not  tbfroffer  oi  the  Jtimm 
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to  Uke  her  back  onato  them  of  jorUclicdon?  I 
think  that  it  does  not.  It  la  for  tiiem  to  decide 
whether  or  not  the  wife  ie  bound  to  return.  If  it  is 
ahoirn  that  she  left  his  home  under  circamstances 
which  justified  her,  they  would  have  come  to  a 
light  conclusion.  AU  that  the  husband  aajs  is,  if 
she  will  retain,  he  will  maintain  ber,  bat  if  she  was 
wariaQted  in  belieriog  a  eontinuuice  of  ill-oaage, 
die  would  not  be  Iwnnd  to  retarn,  and  afae  would  be 
justified  in  j^edging  hit  credit  for  her  own  support. 
Under  these  circamstances  the  justices  were  war- 
ranted in  considering  whether  she  could  properly  go 
back.  I  do  not  any  how  I  should  have  decided  upon 
thefacta,  bat  it  is  enough  to  say  that  the  justices  had 
jorisdiction  to  consider  them.  The  words  of  the 
section  are^  in  mj  opinion,  sufficiently  large  to 
jutifr  the  fastices  in  exezdalng  their  powera  as 
ihey  hare  done. 

Hellok,  J. — I  am  also  of  opinion  that  the  jns- 
lioea  had  jurisdiction  to  make  the  order  in  this 
caie.  Tliey  seem  to  hare  thought  that  the  woman 
whoee  case  they  were  considering  was  reasonably 
Bring  apart  from  ber  husband,  and  that  he  was 
liable  under  the  statute  in  question.  Under  the 
Vagrant  Act,  it  is  the  wilfulness  of  the  husband 
Thich  constitutes  the  otTence.  Hut  fa  a  different 
ittte  of  things  from  that  nnder  the  jwraent  Act 
tUcIi  contemplates  a  case  where  a  woman  is  charge- 
able  by  reason  simply  of  not  being  supported 
ker  hnsband  ;  and  upon  the  consideration  of  such  a 
case  it  is  a  qaeation  of  whether  or  not  she  is  jus- 
tified in  liTing  apart  from  him.  The  justices  have 
dedded  this,  and  we  ought  not  to  interfere. 

Lush,  J.— I  entirely  agree  with  the  rest  of  the 
court  in  holding  that  the  justices  had  juriadictioQ 
notwithstanding  the  husband  made  an  offer  to  take 
back  his  wife.  I  understand  the  justices  to  hare 
found  as  a  fact  that  the  woman  baring  been  some 
jean  ago  driren  from  his  bonse,  refused  to  return 
wpim  *  well-grounded  apprehension  of  further  rio- 
MMX.  Then,  not  baring  the  means  of  liring,  she 
went  to  the  parish.  Thai  being  ao,  I  think  the 
justices  were  quite  right  in  siq>posing  that  that  wm 
a  state  of  facte  which  came  within  the  operation  of 
tiwstatate. 

Jut^mmt  for  t/u  rsspondsat. 

Attorneys  for  the  appellant.  Vizard,  Crowckr,  and 
Gk,  agents  for  Square,  Plymouth. 


ooxmT  07  aoxxoB  pleas. 

fiapovtsdlv  lev.  HiSmulu^  aod  H.  H.  HoCKDM» 
KsqTi.,Bsrn«tOT-st  Lsw. 

IVidoft  Jm.  28. 
Lnrr  v.  Bics. 

CSkas^  o/"  MAiis — Pr^MRdertaa  of  cmMmmea—Fenm 

rei  of  defatdant. 

J»  ffte  txercite  of  a  judge's  tUtcretttm  upon  on  cqipRea- 
tim  to  change  the  venue  in  an  action  of  contract,  the 
advttntage  of  homing  the  tritd  at  th«  Jortm  rti  of  the 
(bfaiebnt,  as  well  aa  the  preponderanct  of  convenience, 
mouU  be  eomidered. 

F,  M.  White  naored  to  set  aside  an  order  of 
YRUaa,  zetdoding  a  dedsion  of  Master  Knye, 
nhiOf  upon  the  defendant's  sammoos,  bad  refused  to 
cfcwBga  tiw  Toine  In  this  action  from  London  to 

It  appeared  from  the  defendant's  affidarit  in  rap- 
port cff  the  summons  that  the  action  was  faroogfat  to 
XMorer  damages  for  an  alleged  breach  of  contract 
lor  the  lale  and  delireij  by  liim  to  the  plaintiffs  of 
SW^OOO  Calcatta  aound  seed  Ings  at  6<£  each,  cash 
tu  deUrerj  in  160  dsyi,  from  the  8th  Jul/  lut,  and 


for  money  alleged  to  be  parable  by  him  to  the 
pl^ntiffs,  and  for  Interest  and  twr  money  alleged  to 
be  doe  to  the  plaintiffs  on  aceoants  stated. 

The  plaintiffs  declared  on  the  1st  Jan.  of  this 
year,  laying  the  venue  in  London,  and  claiming 
5000/.  as  damages. 

The  defendant  pleaded  general  jasoe  and  trarersei 
of  allegatiraie,  and  before  thia  application  was  made 
issue  was  joined. 

Hie  defendant  stated  that  the  cause  of  action,  tf 
any,  arose  at  Lirerpool,  where  the  contract  was 
entered  into  and  was  to  be  performed,  and  wbeie 
the  alleged  breaches,  and  all  the  circamstrn:es  con- 
nected therewith,  took  place,  and  not  in  London. 
That  he  MniseU  waa  a  aack  dealer  at  Lirerpool,  and 
that  his  thirteen  witnesses,  all  of  whom  it  would  he 
necessary  for  him  to  call  at  the  trial,  lived  at  or 
near  Liverpool, 

The  ba^  in  question  had  been  resold  by  public 
auction  in  Liverpool,  and  the  defendant  in  tins 
action  was  plaintiff  against  the  present  plaintiff  ia 
a  cross  action  for  not  accepting  tite  said  higi, 
damages  laid  6000^,  and  venue  Lireipool,  to  which 
the  present  pliUntiffa  had  not  yet  pleaded. 

The  defendant's  affidavit  concluded  with  allegv 
ttona  that  it  would  be  more  conreaieat  and  leas 
expensive  to  have  this  action  as  well  as  the  croas 
action  tried  at  Lirerpool ;  that  the  application  was 
not  made  for  the  purpose  of  delay ;  that  this  was  A 
pure  Liverpool  cause,  and  there  waa  no  reason  what> 
ever  why  it  should  be  tried  in  London  instead  of 
Liverpool. 

In  answer,  one  of  the  plaintiffs  who  were  a  flnn 
of  bag  and  sack  manufacturers  in  the  City  of 
London,  made  an  affidavit,  from  which  it  appeared 
that  the  action  waa  broaght  upon  a  written  contract 
containing  words,  "  at  Gd.  each,  cash  for  delivery 
in  160  days  from  this  date ; "  the  contract  being 
dated  8th  July  1869.  Since  this  date  numerons 
letters  were  written  and  sent  by  the  plaintiffs  from 
their  place  of  business  in  London  to  the  defendant 
on  the  subject  of  the  said  sale.  The  plaintiffs  and 
twenty-eight  witnesses  all  being  in  London  would 
have  to  be  jveaeot  at  the  trial ;  they  alleged  it 
would  be  more  ctmvenient  and  less  expensive  if  this 
action  were  tried  in  London,  and  they  believed  it 
could  be  tried  there  earlier  than  at  Lirerpool. 

TFAife.— Upon  the  application  at  chambers,  the 
learned  judge  said  that  although  the  preponderance 
of  coovenienoe  might  be  in  favour  of  the  venue  fixed 
by  the  pl^tiff,  and  although  there  was  a  prima  fade 
rif^t  on  the  plaintiff's  part  to  choose  the  plaoe  of 
trial,  yet  he  bought  the  defendant's  place  of  busi- 
ness, acc<»diug  to  sound  jurisprudence,  was  that  in 
which  every  action  should  be  tried,  if  either  party 
desired  it,  idthougb  contrary  to  the  rule  laid  down 
in  books  of  practice.  He  had  not  referred  this 
summons  to  Uie  coort,  but  be  s^d  he  wished  some 
one  woidd  bring  the  matter  before  one  of  the 
Superior  Courts.  It  has  been  frequently  held  that 
a  ^aintiff  has  a  right  to  make  his  election  when  to 
lay  the  venue : 

Lush's  Fraatioe,  p.  414; 

Jerikina  v.  Hutton,  7  Hoo.  ; 

Durie  T.  Hopwood,  7  C.  B-,  N.  3.  835. 

BoviLi,  C.  J.— There  is  clearly  a  discretion  in 
the  judge  to  order  a  change  of  venae ;  and  if  in 
this  case  be  entertained  any  doubt  about  the  prm- 
dples  mion  which  be  dionld  exercise  it,  he  might 
hare  referred  the  nutter  directly  to  ns ;  as  howerer 
he  has  not  done  so,  we  do  not  consider  it  right  to 
interfere.  If  my  brother  Willes  wished  the  coorSe 
of  practice  to  l>e  discussed,  we  should  grant  a  rule, 
hut  it  seems  he  considered  the  matter  carefuHy 
upon  tile  affidavits,  and  acted  contrary  to  tiie  judg- 
ment of  tiie  master.  <^  i 
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Stdclst  r.  Ths  CowusBionM  ow  iHum  BBTBStm. 


fFAttit— Wilt  your  Lordship  allow  this  motioo  to 
•Und  orer  !o  order  that  I  mty  apply  to  Willea,  J. 
to  lef  er  Uiia  caae  to  the  court  ? 

BOTlLi^  C.J.— We  will  not  do  that;  for  it  ap- 
peui  that  the  question  of  comparatire  conrenience 
'was  entered  npon  at  chambers  :  and  we  oannot  say 
that  the  learned  judge  ercrciMd  his  discretion 
wrongly.  Of  conrse  he  can  now,  if  he  chooaes,  Tsry 
his  order,  bnt  at  present  we  refuse  a  rale  niti. 

M.  Shith,  J.—I  also  think  the  rule  shoold  be 
lefosed.  Some  discretion  was  in  this  ease  exercised 
hy  the  judge,  and  I  am  by  no  means  clear  that  there 
was  a  preponderance  of  conrenience  in  faronr  of 
the  trial  being  held  in  London  ;  bat  even  if  there 
were,  it  would  be  a  matter  of  discretion  with  the 
judge  whether  or  not  the  advantage  of  ttying  the 
case  at  the  defendant's  place  of  business  be  greater 
than  the  inoouTenienee  of  briogins  witnesses  a  long 
distance.  The  role  that  actions  should,  if  possible, 
be  tried  at  the  fbnm  ret  is  one  well  worth  conside- 
ration, and  ought  not  to  be  forgotten  when  a  ques- 
tion is  raised  as  to  where  an  action  can  be  most 
Moperly  tried.  Id  the  case  referred  to,  Durit  r. 
Be^ieood,  Erie,  C.  J.  merely  remarked  that  it  was 
not  a  case  In  which  he  felt  justifled  in  interfering 
to  ^vent  the  plaintiff  from  trying  his  cause  in  the 
county  in  wbidi  he  had  elected  to  lay  the  venue ; 
and  Willes,  J.,  in  referring  to  a  prerious  case,  in 
which  it  was  held  that  the  court  would  not  deprive 
the  plaintiff  of  his  right  to  lay  his  tenue  where  he 
pleases,  unless  then  is  a  manifest  preponderance  of 
convenience  in  a  trial  at  the  place  to  which  it  is 
sought  to  change  the  Tenue,  is  reported  to  have 
■aid,  **Whea  the  question  arises  again,  periiws 
that  case  may  require  sodib  consideration." 

BaiTT,  J.  concurred. 


Attorney  for  plaintiff,  W.  A.  Crump 


RitU  rtfused. 


OOUBT  OF  BXCHEdUES. 
Bsportad  br  H.  Lbmh  snd  1.  Usmm,  Bsqrs.,  BsirWm. 
atlMT. 

Friday,  Jan.  21. 

Stuolbt  t).  The  CoMmsfliowEBs  op  Ihuiii) 
Rbvekde. 

Stamp  duts— Marriage  aeliUment—\9  14  Viet.  c.  97, 
SchetL,  title  Settlement."—'' Dtjinite  and  certain 
principal  turn  or  mm  oj  money  "—Land  pureAaiai 
vith  trust  fumiM  emd  tiAjetA  to  a  tnat/or  conversion 
tniopenomtltif—CtmsoU  tnbjeet  to  a  trust  for  conver- 
sim  into  lana. 

1»  auemng  the  ttamp  duty  payable  upon  a  marriage 
aetdement  wider  13  14  Vict.  c.  97,  land  purchased 
mth  trust  moneys  under  a  previous  uttUment,  though 
subject  undo-  such  letllemeat  to  a  trust  far  conversion 
into  taoney,  cannot  be  made  the  subject  of  assessment, 
not  being  a  "  definite  and  certain  principal  sum  " 
mtkin  the  meaning  of  the  Act. 

Secus,  with  respect  to  certain  Contois  and  New  Threes 
vtchidtd  m  the  settlement,  though  subject  vn<kr  a  pre- 
vum  settlement  to  a  UtM  for  conversion  into  iaa£ 
This  was  a  case  stated  by  the  CommisaionerB  of 
Uiland  Revenue  pursuant  to  the  18  &  14  Vict.  c.  97, 
at  the  request  of  William  LewU  Studey,  In  order 
that  he  might  ai^ieal  to  the  Exchequer  against  the 
determination  of  the  commissioners  as  to  the  stamp 
duty   chargeable  upon  the  indenture  hereinafter 
mooned.   The  f^wlag  i.  aa  abstract  of  «ich 
SMtonture  which  bore  date  18th  April  1869.  Bv 
^SSa^'^!^  to  on  this  date  between  Sir  Qeor^ 
Wwsh^y  Studey,  Bar^  and  William  Lewis  Stud^ 


Esq.,  his  SOD,  of  the  one  part,  and  Head  Pottinsa 
Best,  Esq.,  and  Bosamood  Head  Best,  spinster,  his 
daughter,  of  the  other  part.  After  stating  that  the 
fortune  of  the  said  Bosamond  Head  Best  to  be  jnt 
in  settlement  consisted  of  the  particulars  and  wu 
circumstanced  as  follows,  viz.: 

1.  Under  settlement  dated  the  6th  June  1$39, 
made  previous  to  the  marriage  of  her  parents,  the 
said  Head  Pottinger  Beat  and  Maria,  his  wife,  d  the 
fortune  ot  the  aaid  Maria  and  a  deed-poll  endorsed 
thereon,  all  the  property  subject  to  tiie  trusts  cf 
such  settlement  was  tiien  vested  in  the  trustees 
thereof  upon  trust,  to  pay  the  income  to  the  said 
Head  Pottinger  Best  so  long  during  his  life  u  he 
shall  not  charge  or  alienate  the  same,  and  aftenrsrds 
aa  to  the  capiul  as  well  as  the  income^  upon  trust 
for  the  said  Bosamond  Head  Best  absohitely,  but  so 
as  to  remain  her  separate  property  and  at  her  dis- 
posal, for  the  purpose  of  settlonent  on  marriage, 
either  before  or  after  marriage ;  and  such  trust 
funds  and  premises  then  consisted  of  certain  free- 
bold  hereditaments  and  estates  in  the  counties  of 
Wilts  and  Beriu^  purchased  under  a  power  in  the 
settlement  out  of  the  trust  moneys  to  the  amonnt  of 
o2,(X^L  sterling  and  upwards,  and  which  was  hdd 
by  the  said  trostees,  in  trust  to  be  resold,  and  in  the 
mean  time  to  be  considered  in  equity  as  money,  and 
to  be  subject,  as  well  as  the  proceeds  of  the  sale 
thereof,  to  the  same  trusts  as  the  moneys  laid  oat 
thereio.  The  stun  of  16,000/.  sterling  secured,  with 
interest  at  4/.  per  cenL,  by  mortgage  of  estates  <rf  tlw 
said  Head  Pottinger  Best,  made  by  indenture  datei 
the  30th  March  1660,  and  Uie  sum  of  48761  10<. 
GonsoK  and  11,196/.  is.  New  Threes. 

2.  Under  another  indenture  of  settlement,  also 
dated  the  6th  Juno  1630,  made  upon  the  same 
marriage  by  the  said  Head  Pottinger  Best,  certaia 
freehold  hereditaments  in  the  county  of  Berks  then 
stood  limited  to  the  tise  of  the  said  Head  Potttoger 
Best  for  his  life,  with  remainder  to  the  use  of  the 
said  Bosamond  Head  Best,  as  the  only  child  of  his 
said  marriage,  in  tul  genaai,  with  remainder  to  the 
use  <rf  the  said  H«ad  Pottinger  Beat  in  fee  sin^ 
and  the  sums  of  16,073^1  8s.  id.  New  Threes,  and 
769/.  6s.  M.  Consols  were  then  standing  in  the 
names  the  favstees  <rf  the  last-mentioned  settle- 
ment, upon  trust  to  inrest  the  same  in  the  purdtsse 
of  hereditaments  to  be  settled  to  the  like  uBes4snd 
in  the  mean  time  to  pay  the  annual  income  thereof 
to  the  several  persons  who  would  be  entitled  to  the 
rents  of  such  hereditaments  if  purcluwed. 

It  was  agreed,  first,  that  the  Mtate  or  interest  to 
which  the  said  Bosamond  Head  Best  was  entitled 
in  reversion  expectant  on  such  less  or  other  intnest 
of  her  father  therein  as  aforesaid  of  and  in  all  the 
trust  moneys,  stocks,  and  property  subject  to  the 
first  above-mentioned  settiement  of  the  6th  June 
1839,  should,  within  three  calendar  months  after  the 
solemnisation  of  the  marriage,  be  effectually  assigned 
by  all  necessary  parties  to  trustees.  Upon  the 
trusts,  Ac.  thereinafter  si>ecifled,  which  ^old 
attach  upon  and  bind  the  same  in  equity  upon  the 
solemnisation  of  the  marriage,  such  settiement  to 
take  effect  without  prejudice  to  such  prior  interest 
of  the  s^  Head  Pottinger  Beat  as  aforesaid,  and 
also  in  respect  to  the  bereditamenta  purchased  as 
aforesaid,  without  prejudice  to  the  said  trust  for 
the  resale  thereof,  and  also  to  the  powers  of  ex- 
change and  leasing  oootamed  in  tiie  said  settiement 
Then  followed  a  declaration  of  the  trusU  npoo 
vbidi  the  pnmerty  in  the  last  preceding  claaess 
was  to  be  held,  and  various  provisions  lelatire 
thereto,  includiog  a  proviso  that  if  at  the  time  when 
the  funds  and  premises  comprised  in  that  setUeoMnt 
should  become  subject  in  possession  to  the  tmsts 
thereof,  the  sidd  hereditaments,  purchased  or  other- 
wise acquired  under  the  powers  of  the  said  settto- 
ment  of  the  6th  Jane  1889  tke  r 
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tboald  not  have  been  mold,  the  trustees  or  trustee 
of  the  preseat  aettlement  ml^t  with  the  consent 
is  writiDg  of  the  Uld  VnUiun  Lewis  Stocley  lod 
BoMmood  Head  Best  or  the  rarriTor  of  them,  and 
ifterwarda  of  their  own  discretion,  accept  in  lieu  of 
the  Btlemoneyt  a  conreyance  of  sach  hereditameotB 
to  them  or  him,  and  their  or  his  heirs  or  asaiK&s, 
upon  the  like  trosts  for  sale,  and  with  the  Tike 
powers  of  exchaaging  and  dMoidng  in  the  mean 
time  (matatiM  mutandU)  as  were  expressed  hi  the 
s^d  settlement  of  the  6th  June  18S9.  Also  a  decla- 
ration that  the  moneys  to  arise  by  sale  or  exchange 
under  the  present  settlement,  and  also  the  here- 
ditaments subject  to  sale,  and  the  rents  and  profits 
thereof  in  the  mean  tim^  abonld  respectively  be  held 
npoD  the  same  tmits  aa  were  shore  agreed  to  be 
declared  by  the  present  settlement  in  regard  to 
proceeds  of  sale  of  the  hereditaments  originally  pur- 
diased,  and  the  annoal  proceeds  thereof  respectively. 

Secondly,  provision  for  the  execution  by  the 
said  Head  Pottinger  Best,  and  Bosamond  Head 
Best  of  a  disentailing  deed  of  all  the  freehold 
^Dperty,  subject  to  the  subsisting  terms  of  the 
•etuement  of  the  6th  June  18S9,  and  the  sums  of 
15,078/.  8s.  4^  New  Threes,  and  769/.  Gt.  Sd.  Consols, 
N  as  to  enable  these  said  hereditaments  to  be  con- 
veyed  to  certain  uses,  and  the  said  sums  to  be  traus- 
ftoied  npoD  certain  trusts  therein  specified. 

The  said  Indenture  concluded  with  a  covenant  by 
all  the  parties  that  settlements,  conformable  to  the 
pFoposala  therein  contained,  should  be  prepared  and 
executed. 

Tbs  commissiaiers  charged  and  aaseiaed  the  said 
iodenture  (ander  18  &  14  Vict,  c  97,  Sebed.,  title 
*'  Settlement")  with  an  ad  valorem  •ettlement  duty,  at 
the  rate  of  5t.  tor  every  lOOL  on  an  aggregate 
■am  of  97,845/.,  in  which  was  iocladed  a  sum  of 
52,000/:,  and  15,072/.  85.  id.  New  Threes,  and 
79iL  6s.  8d.  CoDJola.  The  fnmer  smn  being,  in  re- 
spect ctf  the  freehold  hereditaments  In  Berks  and 
mlts,  whicA  were  above  mentioned  as  having  been 
pnrehiued  at  the  price  of  52,000/L,  and  which  were 
held  on  trust  to  be  resold,  and  the  latter,  being  the 
sums  above  menUoned  as  held  in  tmat  to  be  invested 
in  the  purchase  of  real  estate. 

AgaGist  this  assessment  the  said  William  Lewis 
Stodey  appealed. 

By  the  schedate  to  18  &  14  TicL  c.  97,  cttfiUn 
stamp  duties  are  imposed  under  the  head  *■  Settle- 
mmt:*   And  it  Is  defined  to  be : 

Any  deed  or  mrtnunent,  whetliei  volontair  or  mtultons, 
or  npon  kdj  good  or  nluaUe  considaKtioii,  otbar  than  a 
hona  fit  DBouduT  oonci  deration,  whsMby  anr  doflult*  and 
otrtuii  pitaioipal  somor  siuiiaof  moiHT  (wbotuarobargedoe 
oha^eable  on  lauds  or  ottiar  hexedftamenta  or  hantabla 
anbjeets  or  not,  or  to  be  bdd  out  in  the  puicfaase  of  lands  or 
ether  hareditaiiMBta  or  heritaUe  snttjects  or  not),  otai? 
definite  and  certain  ihaie  or  ahazea  in  anj  of  the  (iovem- 
ment  or  FarUameutaiT  stocks  or  funds,  or  in  the  stock  and 
fnnda  of  the  Qovemor  and  Company  of  the  Bank  of  England, 
or  of  the  Bank  of  Ireland,  or  of  the  East  India  Company,  or 
of  the  South  Sea  Cominny,  ax  of  any  other  company  or  oor- 
pontion,  shall  be  nttled  or  agreed  to  be  aettled  upon  or  foi 
the  baoMt  of  any  person  ox  persons,  either  in  possession  or 
nvsraion,  either  slwohittly  or  tor  lifc^  or  other  partial  in. 
tsrsst,  ot  ia  any  vSbmr  '^■"tr  wbatsosver. 

D^f^  for  the  appellsnt,  arsaed  that  the  aisew- 
ment  in  respect  of  £2,00ML  coam  not  be  maintained, 
ioasmodi  aa  the  property  upon  which  it  was  dh^ 
oonld  not  be  considcoed  as  a  "  definite  and  owtain 
pincipal  sum  of  money"  within  the  Act. 

The  AitarMg'GeMral  (with  him  Crompton  Bution) 
argued  that  tmaproperfy,  being  aniqeet  to  a  trust  for 
oonversioa  into  monc;}',  wonld  be  regarded  in  equity 
aa  already  converted.  It  was  the  case  of  a  mere 
temporary  investment  of  a  trust-fund  amounting  to 
58,000^  in  laud.  That  sum  it  was  that  really  formed 
the  subject  ol  the  present  settlement,  and  was, 
tbenloK^  mbjeet  to  the  Mttlonent  dutiy. 
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Kellt,  C.  B. — It  appears  to  me  impossible  to 
support  the  claim  of  the  Crown  in  this  caae.  Bj 
the  iaugoage  of  the  statute  the  dnty  la  imposed  <hi 
the  deed  in  respect  of  any  definite  and  certain  prin- 
cipal sum  or  tarns  of  money  settled  or  agreed  to  be 
settled.  No  doubt  here  the  subject-matter  alleged 
to  bo  taxable  is  agreed  to  be  settled,  bat  is  it  a  defi- 
nite and  certain  sum  <d  money  ?  We  are  here  met 
tiy  the  IniuperaUe  diffiealty  that  tlMre  is  no  definite 
and  certidn  sum  of  money  until  the  land  in  qoeS' 
tion  is  sold.  There  is  no  definite  principle  npotf 
which  it  may  b^  estimated  for  the  purpose  of  the 
dnty ;  the  amount  upon  whi(^  the  tax  is  to  be  im- 
posed is  quite  uncertain.  The  land  might  sell  for 
donble  the  sum  laid  out  in  it;  it  might  sell  foronhr 
half,  so  the  amonnt  of  die  original  rarBhase-mooey  £1 
Dosufflcientcriterion.  If  theActhaa  intended  that  tlw 
duty  should  be  imposed  apon  property  the  sabjeet 
matter  of  a  settlement  of  this  descripUmi,  it  would 
have  provided  some  machinery  for  estimating  ita 
value.  It  was  argued  by  the  Attorney-General 
that  there  was  a  time  when  this  property  was  re- 
presented by  a  sum  of  63,000/1,  and  that  it  must 
still,  under  tlie  provlslona  of  the  settlement,  be 
looked  upon  as  such  sum  of  money.  No  doubt 
there  was  a  time  when  ttie  sum  so  Invested  was  n 
specific  sum  of  52,000/.,  and  if  that  were  the  subject 
of  the  aettlement  it  might  be  liable  to  the  duty 
churned.  But  that  is  not  so.  When  the  land  was 
purchased  the  mon^  was  goD&  Althou^  a  dia- 
tinction  was  songlit  to  be  made  between  invettlng 
money  in  land  and  converting  it  into  land,  it  ia 
impossible  to  say  that,  for  this  purpose,  the  sum  itf 
money  remans.  There  is  no  longer  any  certain  defi- 
nite sum  ;  there  is  not  for  this  purpose  any  longer  an/ 
sum  of  money  ^t  all,  for  we  cannot  extend  tfaie 
tenas  of  this  Stamp  Act  or  anj  other  act  oi  taziF 
tion.  The  result  might  be  most  mitchievoui  and 
unjust  if  we  were  to  say  that  this  land  is  monej 
because  tbe  land  was  purchased  with  a  certain  sum 
of  tmat  money  an  indefinite  period  before,  and  still 
remained  personalty  in  equity.  For  certain  pur- 
poses it  Is  to  be  considered  as  money  no  doubt.  In 
case  of  an  intestacy  tim  next  of  nn  would  be  en- 
titled, and  not  the  heir-at-law,  and  so  for  otberpne- 
poses,  as  a  disposition  by  will.  But,  for  the  pnr- 
posee  of  the  Stamp  Act,  there  must  tie  more  than 
that ;  there  must  be  a  definite  and  certain  [nincipal 
sum  of  money.  Here  the  sum  is  utterly  indefinite 
and  uncertain.  For  tiiese  reasons  I  thi^  the  case 
is  not  within  the  statute. 

Martut,  B.— I  am  of  the  same  opinion.  When 
we  once  have  come  to  see  what  tbe  question  reall/ 
is,  I  confess  it  seems  to  me  scarcely  arguable.  The 
commissioners  have  assessed  stamp  dnty  upon  a 
sum  of  62,000/.  under  a  provision  which  only 
entitles  them  to  tax  a  deed  settling  ox  agndng  to 
settle,  a  definite  and  certain  aum  of  money.  Nov 
let  us  look  at  the  deed  in  question ;  it  recites  the 
fact  that,  under  a  former  settlement,  certain  pto- 
p«vty  was  subject  to  the  trusU  of  that  settlement, 
and  that  a  aum  of  52,000/.  constituting  such  pro- 
perty, had  been  invested  in  land.  And  it  then 
Iffooeeda  to  sperafy  certain  articles  of  agreement  for 
a  settlement.  What  the  property  in  queatiw  con- 
sisted of  is  nowhere  stated :  the  only  approach  to  n 
statement  of  a  definite  sum  of  money,  is  the  state- 
meat  that  certain  estates,  subje%>t  to  the  trusts  of 
the  former  settlement,  were  purcbased  for  62,000lL 
Then  the  deed  goes  on  to  state  that  these  esMtea 
are  to  be  treated  in  equitgr  as  personalty.  Bat  that 
ia  not  all ;  to  make  the  matter  still  dearer  it  should 
be  obsOTed  that  there  is  a  subsequent  provision  bj 
wliich,  by  the  consent  of  the  parties  interested,  ft 
shall  be  lawful  for  the  trustees  to  treat  tbe  ^pertjr 
in  question  as  land,  and  not  money.  It  ia  as  clear 
■a  can  b^  that  what  was  the  subject^  this^ttle- 
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BBDt  vu  these  esUtea,  and  Dot  any  defluite  or 
nrtain  sam  of  mooey. 

FiGOn^  B. — I  am  of  the  same  opinion.  It  seems 
to  me  a  periect  MUcy  to  My  that  there  was  here  a 
eettlement  of  a  definite  or  certain  sum  of  monej. 
The  commissioaers  would  not  hare  known  anything 
ahout  the  value  of  the  property  unleiB  the  amount 
of  the  pnrchase-money  had  been  mentioned  as 
£2,0002.  But  the  mere  fsct  of  the  property  haring 
originally  cost  that  sum,  does  not  make  this  a 
•Bttlement  of  that  particular  aum. 

Di^  requested  the  judgment  of  the  court  as  to 
the  Consols  and  New  Threes,  subject  to  the  trust 
for  ioveetment  in  land.  He  argued  that  this  must 
lie  coniidered  as  land,  being  subjeefc  to  a  trut  for 
eonrersion  into  land.   He  cited 

Crahtree  t.  Bramble,  8       679 ; 

Outdot  T.  ^idot,  3  Atk.  254. 

Kkut,  C.B.— Yon  have  defeated  the  ot 
the  Crown  with  respect  to  the  property  already 
xUTested  in  the  land,  on  the  ground  that,  with  refe- 
rence to  the  assessment  of  duty  under  the  Stamp 
Act,  tbe  actual  existing  fact  alone  can  be  looked  at, 
and  tliat  therefore  such  property  cannot,  though 
legaided  in  equity  as  personalty,  be  looked  at  for 
tins  parpoae  ai  a  deflntte  anm  of  mooBj,  The  same 
natoDiog  iqtpears  fatid  to  your  [wesent  d^m.  Tlw 
only  way  in  which  it  might  be  argued  is  that  the 
words  "  to  be  laid  out  in  the  purdiase  of  land  or 
«th«r  hereditaments,  or  not,"  are  not  inserted  in  the 
aehedole  to  tbe  Act  after  tbe  words,  "  definite  and 
certain  share  or  shares,  &c^"  as  they  are  after  tbe 
mtds  **  d^nite  and  obtain  prindpiil  ram  or  rams 
«f  moDey."  Still  I  think  ^ia  property  oomeB  within 
the  plain  wotdi  of  the  Act,  and  is,  therefarai  subject 
•0  the  duty. 

Jut^ent  /or      apptUanta  that  tte  dkOr  be  rtduced 
&jr  the  (BHoytnt  autrgtd  in  rtnttet  of  Ike  mm  of 

C2,00(M. 

Attomoya  for  appellanta,  Lam,  Sata^,  and  Bul- 
bert. 

Attomay  lor  ComniiasioiMn,  Settdtor  of  Inlaui 
Mmeime,  ' 


'  BoDLTOH  p.  Thb  CoHHissiomBa  aw  IirLum 

BSTXHUB. 

Stamp  dut^— Building  kase^ll  ^  18  Vict.  c.  83,  t.  16 
— "  Further  or  other  consideration  " — LeoM  not  otker- 
vsite  charged. 

jR*  16A  aseftea  o/theij  ^  IS  Vict,  c  83  emeU  that 
"  M  any  mas  wmus  amf  dud  or  inatrvmaU  which  thaii 
be  dmymdtle  with  ang  ad  valorem  tUmp  duB/  m 
rtipeet  of  taty  sum  oj  motiaf  yeariy  or  in  orosa,  or  ani/ 

'  ttock  or  teatritt/  therein  mentionea,  thall  be  made  ako 
for  any  further  or  other  vaiuable  conMi<bratioH,  tueh 
deed  or  iHttmment  shall  be  chargeable  {except  where 
«gmss  provision  to  the  contrary  it  or  shaU  be  made  in 
«Ny  Ad  ^Partiammt\  with  such  Jvrther  stamp  dety 
as  ai^  amaratedeed  or  initnmeiit  made  for  euat  last- 

■  neHtwiied  etaaideratim  alone  honU  m  ekan/eabk 
with,  esBcept  progrueive  (AfQp  .• 

fs&t  that  a  leaee  for  ninetg-mne  wars,  granted  in  con- 
sideration of  a  certai'i  rent,  ami  ff  certain  covenants, 
among  which  was  a  covenant  by  the  lessee  to  complete 
certain  homes  which  had  been  commenced  to  be  built 
vpon  the  demised  premises,  was  within  the  above  enact- 
ment, and  was  ther^ore  chargeable  in  addition  to  the 
ad  valorem  duty  assessed  upon  the  amount  of  the  rent 
vith  a  dutif  as  a  tease  not  otherwise  charged. 

.  .  Thia  was  a  case  stated  by  the  Cwntiussioaera  «f 
Inland  Baveoue,  pursuant  to  tbe  13  &  14  Vict,  fc  97, 
«fe  the  reqnaat  of  the  appelluii^  in  order  that  he 
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might  aj^eal  to  the  Court  of  Exchequer  againat  ths 

determination  of  the  commissioners  as  to  tbe  stamp 
duty  chargeable  on  a  certain  indenture  of  lease. 
The  indenture  in  question  was  dated  1S69,  and 
made  between  George  Bonlton,  the  "lessor,"  and 
Edward  Boulton,  tbe  "lessee,"  and  witnessed  that 
in  consideration  of  yearly  rent,  covenaata,  tad 
agreements  thereinafter  reserved  and  contained,  aad 
in  the  exercise  of  a  power  given  him  by  an  indetttuf& 
dated  tbe  20th  Feb.  1868,  the  said  lessM-  did 
appoint,  demise,  and  lease  unto  tbe  lessee  all  those 
four  several  pieces  or  parcels  of  ground,  sitnate, 
together  with  the  four  several  messuages  or 
tenements  thereon  erected  and  built,  numbered,  Oc 
and  all  ways,  easements,  and  Mpurtenancei  to  the 
said  premises  belonging.  To  hold  the  same  with 
tbe  appurtenances  unto  the  lessee,  his  executors, 
administrators,  and  assigns,  from  the  25  tb 
March  18^,  for  the  term  of  ninety-nine  jeara, 
yielding  and  payins^  therefor,  yearly,  during  the 
taid  tatm,  the  dear  rent  (tf  8J1 8s.  f«  each  of  the 
sud  pieces  of  ground,  and  the  measures  erected 
thereon,  by  equal  quarterly  payments,  on  the 
March,  the  21th  June,  the  29th  Sept.,  and  the  35th 
Dec.  in  every  year,  without  deduction. 

Tbe  lease,  amongst  other  covenants,  contained  * 
covenant  by  the  l^see,  that  he  should,  within  aix 
calendar  months  from  the  date  tha«o^  oompleta 
and  make  fit  for  use,  iu  every  respect,  each  of  tbe 
said  meuuages  on  the  land  thereby  demised,  with 
all  necessary  fixtures  and  fastenings  to  the  same, 
and  do  all  such  works  to  the  satisfaction  of  the 
surveyor  for  the  time  being,  of  the  person  or  pemnu 
who  for  the  time  being  should  be  in  the  receijA  of 
the  said  sums  thezeinbefore  reserved  bj  way  of  lenlL 
and  also  should,  when  required,  make,  form,  and 
complete  the  foo^ath  fronting  and  almtting  on 
the  said  premises,  and  provide  and  lay  down  ^oper 
kerbing  thereto,  and  pave  the  foothpatha  to  tiha 
satisfaction  of  the  same  person  or  perstms,  and 
keep  tbe  sewers,  drains,  roads,  and  (ootpaths  ia 
repair,  w,  upon  demand,  pay  a  fair  proportloa  of 
the  expenses  already  incurred,  and  from  time  to 
time  to  be  incurred  in  forming,  making  com- 
pleting, and  keeping  the  same  sewers,  di^ii% 
roads,  and  footpiths  in  proper  repair  and  ood- 
dition  until  taken  by  the  parish ;  and  also  that 
the  lessee  his  executors,  administrators,  and  assign^ 
should  at  all  times  daring  the  said  term  herebrr 
granted,  at  his  and  Uieir  own  expense,  keep  the  said 
messuages  and  all  other  buildings  which  might  be 
tliereinafter  erected  on  the  premises  thereby  de- 
mised in  good  and  substantial  repair  and  oooditioo. 

The  coramiasionera  assessed  and  diarged  tUe 
lease,  under  the-  13  t  14  VicL  c  37,  Sched.  title 
"  Lease,"  and  17  A  18  Vict  c.  83,  Sched.  title 
**  Lease,"  with  stamp  du^  as  followa:— 
Ai  Mionm  loMo  datj,  in  Templet  ot  ths  jvkHj 
rentof  331. 18*,,  toratenaofiiiiiia^'Bimsjeac^ 
sach  sum  bting  the  aggraBStv  jearlj  reat  re- 

•snedbrtlis  Mid  teas   „    ELW  O 

As  for  a  slants  lease  made  for  a  lartlur  or 
otlur  valnaUa  oonddaiatioi^  that  la  to  mf, 
a  Isass  not  otharwiae  ehaqwit  ..,.._„_._..._     1  IS  O 
Progrearfvedn^     10  0 

Against      asssasnmit  the  iMsee  i^pealsdi 
nwl7ftl8Yiet.c83,B.  16,  enacts  as foUewt>— 

Aad  iriiere  aaj  oonvsawBeah  dmrter,  Hamoiitiom,  or  esH- 
taut,  dMCzUmdln  tbttaohMlBlB  to  thim  Aot,  ahaUbe  Mte 
paitlrinotnuddaratkmaC  sndi  anmnal  ma  «■  fa  tha 
sdhedols  la  mentioned,  and  partly  In  oonsidaTatloB  fl(  a  saaa 
of  monej  or  stock  aa  mentioned  iutd«r  the  head  or  title  aC 
"OoBTcnuiae"  in  tb*  sdiadale  to  the  nfd  Aet  Um 
13  J(  U  Vict.,  BOfih  oonveysBoe,  ttmcteBt,  diapositioii^  «x  eaa  • 
tzaot,  ahall  be  OkBrMable  with  tbe  ed  vmtorrm  etamp  datis 
Ktsnted  tbe  safaf  Aet«  laspsotlvelj'lB  napeot  ot  eaoh  af 
&W  mU.  oonsldemtfoaa  1  and  in  any  tame  wha«s  aaeteAer 
instrument  wbiah  ihaU  be  abanrrtla  with  mmjZ  wkM 
■tan^  dutf  la  remeot  of  saj  sam  ol  moaar,  jeadv  in 
groea,oraiiiTatooxor  Moari^HieralB  msntioMd,  shaBIW 
■ade  alao  IbraajftirAerer  otter  vaoahle  caMiiSMMM, 
aoeh  dead  or  I  natriiMSHl  sBB  Iw  atwiaaafcto  (ese^ 
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<qmjKOTW(m.toth«ooBtnrrIsorsl»Uboiittdeia  taty 
lot  Of  Iwament)  iritJi  nah  fnrthMc  •tamp  dutj  as  uy 
npntedaedoriiiitnimant  mad*  for  nu^loBt-meiitioned 
waMtotttTO  ihme  wonld  tw  duus^eable  with,  except  pro- 

i/imufy,  Q.  for  tha  appellaot.  It  is  cooteoiled 
that  the  coTenant  to  complete  the  homsB  oected 
npon  the  dendaed  land  li  a  further  or  other  Taluable 
consideratioQ  within  the  17  &  18  Vict.  c.  83,  a.  16. 
I  snbmit  that  it  was  never  intended  to  apply  to  anch 
a  caae  a«  tlie  present.  If  a  building  lease  such  as 
ttie  present  be  within  the  Act,  erery  lease  which 
contains  a  covenant  by  tbe  lesfoe  to  repair  ia  like- 
vise  within  it,  for  the  nwoey  to  be  laid  out  in 
npairs  certainly  goes  in  reduction  of  the  rent  that 
would  otherwise  be  paid,  lite  Legislature  can 
lerer  have  intended  to  prodnoe  such  a  sweeping 
effect  by  such  ambiguous  words  as  "farther  or 
other  consideration,"  The  Act  of  55  Geo.  3,  o.  184, 
Iffovided  for  the  case  of  a  lease  granted  in  cooeide- 
ration  of  a  fine  or  premium  only  wiUiout  yearly 
lent,  for  a  lease  at  a  yearly  rent  witliont  fine  or 

Cinm,  for  a  lease  granted  in  consideration  of  a 
or  premium  and  also  of  a  yearly  rent,  and  also 
tta  a  lease  not  otherwise  charged  ;  but  a  case  which 
frcqaently  occurs  in  practice  was  not  sufficiently 
provided  for.  It  often  happened  that  a  lessor  agreed 
to  mnt  a  lease  at  a  certain  rent,  and  than  the  in- 
tended lessee  asngned  hia  interest  for  •  certain  snm^ 
ina  procured  the  making  of  a  lease  dkect  to  his 
mignee  for  tbe  rent  originally  agreed  upon.  To 
prevent  this  kind  of  transaction  esca^g  taxation, 
the  provision  was  introduced  to  make  the  one  instru- 
menttazableasamoaating  to  two,  a  lease  and  an 
aitignment.  Tbe  13  &  14  Vict.  c.  97  Sched.,  tiUe 
"iMse,**  [«OTides  expressly  for  the  case,  and  also  for 
flues  or  rents,  payable  wholly  or  in  part  of  com, 
grain,  or  other  victual.  All  that  was  meant  by  the 
expression  "  further  or  ether  consideration"  was  to 
■am  up  compendiously  the  various  provisions  of  this 
•ntcontuned  in  ]3  &  11  Vict  c.  97.  It  was  in- 
tended to  refer  to  every  species  of  consideration  not 
■Bcfdent  to  the  management,  completion,  or  mode  of 
dealing  with  the  property  demised.  But  there  is 
•ddom  a  lease  in  which  there  is  not  a  provision  tiiat 
nmething  shall  be  done  to  the  property  by  tbe 
lesKe,  and  it  never  could  be  intended  that  all  those 
ueses,  in  addition  to  tha. ad  wdorm  duty  on  the 
Rnt,  be  also  charged  as  a  lease  not  otherwiie 
rauged. 

The  Attorn^  General  (with  him  C.  ffuUm),  for 
tbe  resptmden^  was  not  called  upon. 

Kellt,  C.  B.— "When  we  look  to  the  words  of 
ttie  Act  in  question  it  seems  that  there  can  be  no 
Kssonable  doubt  on  this  matter,  and  that  this  case 
i>  clearly  subject  to  the  two  dut^  which  have  been 
imposed  first  to  the  ad  valorem  duty  charged  on 
the  amount  of  rent,  and  secondly  as  a  lease  not 
otherwise  charged.  The  Act  imposes  the  latter 
duty  when  the  lease  is  granted  for  some  "  farther 
or  other  consideration  "  besides  the  rent.  The  only 
qoettion,  therefore,  is  whether  there  is  in  the  case 
of  this  lease  any  such  "further  or  other  considera- 
tion." When  we  look  at  tbe  deed,  we  find  that 
the  leases  contain  a  covenant  on  the  part  of  the 
luiee  to  complete  the  four  meesnages  on  the  de- 
mised j^iremises.  Be  the  expense  of  this  great  or 
nnsll.  It  amounts  to  a  consideration,  and  clearly 
brings  the  case  within  the  language  of  the  Act. 
It  is  plain,  therefore,  that  this  lease  in  addition  to 
^  stamp  duty  assessed  in  relation  to  the  rent  is 
bable  to  the  duty  with  whidi  it  would  have  been 
chargeable  if  made  in  consideration  of  the  com- 
pletion of  the  honsee  alone,  that  is  to  say,  the  duty 
upon  a  lease  not  otherwise  charged. 

Hakhx. B.-^ amitf  the  nme o^nion.  I  think 


■[Ex. 

as  a  matter  of  surmise  that  it  is  probable  that  the 
language  of  the  Act  was  framed  with  a  view  to 
meeting  this  very  case,  which  was  omitted  from 
previous  Acts  probably  from  its  not  having  haen 
present  to  the  minds  of  the  framers  of  snch  Acts. 
Whether  this  be  so  or  not,  it  is  qnite  obvious  that 
where  money  Is  contracted  to  be  expended  by  a 
tenant  in  erectia;  a  house  on  the  landlord's  free- 
hold, it  is  jnat  as  much  a  valuable  consideration,  as 
w  hen  it  is  contracted  to  be  paid  to  the  landlord. 

Pioon^  B.  emcniTed. 

Judgment  for  ihi  Crevn. 

Attorney  for  appellmt,  Bwlton  and  Son. 

Attorney  for  OommissionerBf  SoUeitor  of  Inbaid 
ReiKuue. 


Thb  Txubtebb  ov  TBS  BoTiL  LtTS«  Taxmnoiz 
SooiBTT  V.  The  CoionisionBs  of  Imuhd 
Rbtkkcb. 

Stamp  duty— Friendly  society — Exemption— TTam/a- 
of  mortgage. 

The  m&s  of  a  societg  rtgiatered  at  a  friendly  aodeiy^ 
under  IS  ^  19  Vict.  e.  68,  autkorited  (he  taeestoMirf 
of  surplas  fvnde  vpon  real  ttearitg.  The  tnateea 
the  todeiy  invetled  certain  funds  on  a  transfer  of  a 
mortgage,  which  teas  carrim  <mt  ^  an  indenture  of 
troTi^er,  in  which  the  mortgagors jointd,  The\&  ^  19 
Vict.  €.  63,  s.  37,  enacts  "  That  no  copy  of  rmlet 
.  .  .  nor  any  bond  to  be  given  to  or  on  aecoimt  nf 
any  JucA  socicff,  or^tkt  treamrvor  any  othsroffioir 
tMreof  .  .  .  nor  any  ofAsr  dotamtnt  vAaUmr 
required  or  authorised  hyorin  purmaiice  of  thi$  Act 
or  the  rules  of  any  toaeiy^  tkm  be  liable  to  ttamp 
duty:" 

Held,  that  the  deed  of  transfer  of  the  mortgage  wot  not 
tsiemptfnai  stamp  da^. 

Walker  v,  Giles  eommntod  v^on. 

This  was  a  case  stated  by  the'Commissionera  of 
Inlud  Revenue,  pursuant  to  the  Act  18  &  14  Vict, 
c  97,  at  Uie  request  of  the  trustees  of  tha  Boyal 
Liver  Friendly  Sodety,  in  order  that  tbey  might 
appeal  against  tibe  determination  of  the  commis- 
sioners as  to  the  liability  of  a  certain  indenture  to 
stamp  duty.  The  society  is  registered  as  a  friendly 
society  under  18  &  19  Vict.  c.  63.  The  indenture 
in  CLuestion  was  a  transfer  of  a  mortgage,  and  was 
made  between  J<An  Walto  and  William  Walker, 
of  Birkenhead,  thereinafter  called  the  mortgagor^ 
of  the  first  part,  Timothy  Byan  and  Lawrence 
Daniel  Kirby,  of  the  second  part,  and  the  said 
trustees,  thereinafter  called  the  mortgagees,  of  the 
third  part.  It  recited  an  indenture  of  mortgage 
from  the  said  mortgagors  to  J.  B.  Aspiaall  and 
Timothy  Byan,  a  transfer  of  tbe  sMd  mortgage 
from  Asrindl  and  Ryan  to  Ryan  and  Kirby,  and 
witnessed  that,  in  consideration  of  1 100/.  to  the  said 
Ryan  and  Kirby,  paid  by  the  said  mortgagees  at  tha 
request  of  the  said  mortgagors,  they,  the  said 
T.  Ryan  and  L.  D.  Kirby,  did  assign  unto  the 
said  mortgagees,  their  execntors,  administrator^ 
and  asdgns,  the  mortgage-debt,  and  did  grant  and 
release^  and  the  said  mortgi^^ors  did  also  grant  and 
confirm  to  the  said  mortgagees,  their  heirB  and 
assigns,  the  hereditaments  described  in  tbe  sche- 
dules, to  hold  the  same  unto  and  to  the  use  of  the 
said  mortgagees,  their  heirs  and  assigns.  The  said 
indenture  likewise  contained  a  proviso  for  redemp- 
tion, power  of  Bale,  tiie  usual  mortgage  covenant^ 
and  a  dedarstlon  tiurt  tbe  said  snm  so  lent  as 
aforesaid,  was  lent  by  the  said  mortgagees  out  tii 
the  funds  of  the  Royal  Liver  Friendly  Sodety.  and 
M  tnuteei  tboreof.  The  roltt  of  w«)ii^]&m- 
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powered  ibe  truatMi  to  Id  rest  the  eorpliu  ftindv 

(titter  alia)  Qpon  real  McnritieB. 

Tha  commisaioDerB  charged  this  mdentare  wiUi 
dntj  u  follows  ■.—Ad  valorem  tnuQifer  of  mortgage 
du^  on  1100/.,  o9.  Gd.  (under  28  ft  S9  Vict.  c.  96, 
i.  17);  progresBiTe  doty,  5s.  Gd. 

Againit  thii  decision  the  trtuteec  of  the  tooiety 
•ppeated  on  the  ground  that  by  the  87th  aeetioa  of 
18  ft  19  Vict  c  68  the  indentuie  in  qaestloa  ww 
exempt  from  stomp  duty. 

By  that  section  it  is  enacted  that 

Ko  oopy  of  roles,  nor  power,  wirruit,<nrlott«r  of  Kttorne; 
gnnted  1^  any  pereon  m  trustee  of  bdj  wwAatr  eetaUisbea 
tinder  this  Act,  or  aaj  of  the  Acta  herebr  rapwled,  for  the 
tnuwfer  of  axij  ihare  in  the  pubUo  fonoi  sundinf  In  the 
name  of  nich  tnut«e,  nor  uir  order  or  reoeipte  for  moaey 
oontrlbuted  to  or  reoeiTed  bom  the  funds  of  uif  saoh 
Mdety  bj  say  person  liable  or  entitled  to  par  or  leceire 
tb»  same  hr  Tixta^  of  the  rules  thereof  or  of  thia  Act,  nor 
anj  bond  to  be  giTen  to  or  on  ecoonnt  of  any  mch  aoaety, 
or  by  the  treasurer  or  anj  ofBoer  thereof,  -dot  any  draft  or 
order,  oor  any  form  of  polioy,  nor  any  i^ointsunt  of  any 
■Cvnt,  nor  any  eerttScate  or  other  instnunent  for  the  revo- 
cation of  any  luoh  appointment,  nor  any  other  doeninent 
whaterer  required  or  anthorised  by  or  in  porsnanoe  of  this 
Aet.  or  the  mles  of  any  aodetr.  Shall  bo  liable  to  stainp 
dnty,  prorlded  that  no  ezempuon  from  any  of  the  dntdee 
(ranted  by  any  Act  or  Aots  relating  to  stamp  dntUa,  shaU 
Ee  deemed  to  extend  to  any  Bodety,  vhioh  shall  assore  the 
wment  of  money  exoeeding  aCKK.,  or  whldi  shall  assore 
llie  payment  of  any  money  on  the  death  of  a  miber  to  anjr 
psKMB  except  eseootor,  administrator,  or  assigns  oc  euoh 
member,  or  thehnaband.  wife,  father,  mothar.  ohUd,  bsotber, 
•'star,  nephew,  or  niooe  of  such  mem^. 

By  the  87th  section  of  the  old  Friendly  Societies 
Act  (10  Geo.  4,  c.  56),  since  repealed,  it  was  enacted. 

That  no  copy  of  roles,  power,  warrant,  or  letter  of  attov 
ney,  granted  or  to  be  granted  by  any  penon  as  trostee  of 
any  established  under  this  Act  for  the  transfer  of  anr 
■hare  in  the  publlo  funds  standing  In  the  name  of  mm 
tnwtee,  nor  any  receipts  ^iren  for  any  diTideod  in  the 
public  fctock  or  fund,  or  interest  of  Excheqoec  Billa,  nor 
any  receipt  nor  any  entry  In  any  book  of  reoeipts  for  mimey 
d^KMited  in  the  funds  of  any  snob  sodetr,  nor  for  any 
money  reedred  by  any  member,  his  or  her  exeontots,  sd- 
mininraton,  aislfniB,  or  attorneys  from  the  ftmda  of  snoh 
eodety,  nor  any  bond  0V  other  Mcimty  to  be  ginm  to  or  on 
account  of  any  such  aodety,  or  by  the  tieasnrer,  or  tmatee, 
or  any  officer  thereof,  nor  any  dntft  or  order,  nor  any  form 
of  esenrance,  nor  any  appointment  of  any  agent,  xuxt  any 
certificate  or  other  Uiatrument  tor  the  rerooation  of  any 
■nob  afipointment  nor  any  Other  iostroment  or  doctansnt 
whoterer  required  or  aathoriaed  to  be  given,  iasned,  slgn«d, 
taiade,  or  prodneed  in  pnrsoanoe  at  this  Aot  Aall  be  aalrfeot 
or  liable  to,  or  charged  with  any  stamp  doty  or  dnoee 
whatsoerer. 

C.  Aiiseff,  for  the  appdUmta.— The  qncttion  is 
whether  this  deed,  being  a  tran^sr  of  a  motgage 
to  the  tnistees  of  the  sodety,  is  not  exempt  from 
■tamp  dnty  under  the  IS  ft  19  Vict,  c  63,  s.  87.  It 
was  decided  that  mortgages  and  other  securities 
given  to  tnis^pes  of  hnBding  societies  established 
under  6  &  7  Will.  4,  c.  82,  which  incorpuates  the 
exemption  gWfn  to  friendly  sodeties  by  the  former 
.Act,  10  Geo.  4,  c  06,  b.  87,  were  exempt  from  stamp 
duty,  by  Walker  v.  Gtlta,  6  C.  B.  663.  That  case 
really  concindes  the  present,  for  the  language  of 
the  two  sections  is  sabstantially  identt(»l.  The 
omission  of  the  words  "  or  other  security  "  really 
makes  no  difference  The  words  were  probably 
omitted  SB  nseless  and  tautological,  the  concluding 
expression  "any  document"  being  snffident  It  is 
impossible,  on  lookiag  at  the  two  sections,  to  come 
to  any  other  conclusion  than  that  the  intention  of  the 
framers  of  the  present  Act  was  simply  to  repeat  the 
exemption  contained  in  the  former  Act.  It  is 
quite  clear  tliat  this  instrament  comes  within 
.the  description  of  "a  doenment  anthorised  hy  this 
Act  or  the  rules  of  any  aodety,"  for  the  nues  of 
this  sodety  expressly  antboriae  inyestments  on 
real  security.  [Fioorr,  B. — According  to  your 
ai^ument  any  document  arising  out  of  the  rules 
wonlil  be  exempt.  Ksllt,  C.B. — In  the  case  of 
a  mortgage,  the  mortgagor  honestly  pays  for  the 
stamp.  Tour  argument  most  utend  to  original 
mortgages  as  well  as  transfers ;  and  the  practical 


reaolt  woold  he  to  exempt  the  borrowera  ft«B 
payment  of  du^  on  borrowing  sums  of  money  en 
mortg^  of,  it  may  be,  Tery  large  amounts.]  I 
contend  tliat  it  is  impossible  to  gin  any  signiflcatfcn 
to  the  words  of  the  seetim  if  this  oaae  is  ei- 
clnded.  Healsodted 

Barnard  r.  PWmoorth ; 

See  notes  to  WaUur  t.  OOes,  6  C.  B.  M6l 

Ksllt,  C.B. — I  am  of  minion  that  the  Crown  li 
entitled  to  judgment  in  this  ease.  It  appears  "bj 
the  rules  tliat  wis  society  is  empowered  to  Iirrast 
its  funds  on  real  secoritiM^  and  therefore  on  a  moc^ 
gage,  as  in  the  [a«seot  oaaei  ITow  the  qnoation  Is 
whether,  looking  to  the  87th  aectiim  of  tiw  16  ft  19 
Vict  c  68,  the  meaning  is  tiiat  not  merdwaie 
certain  acta  done  by  tha  eoeietr  itself  directly  in 
pursuance  of  anthcmt^  eonfema  by  the  Act  or  by 
their  mles  exempted  from  becoming  the  cubiect  w 
the  duty,  but  that  erery  instnunent  iriiidi  baa 
come  into  exiitenoe  in  the  coarse  of  canyii^  out 
any  act  (v  trannotloa  Indirectly  antliorlaed  la  to  be 
exempt  I  cannot  help  thinking  tttat  if  an  exen^ 
tion  of  so  very  exteosire  a  chaiaeter  as  the  latter 
had  been  intended,  the  Legtilature  would  have 
employed  more  expUdt  language^  When  we  lotA 
at  ue  terms  of  the  section,  and  lenuBnber  that  the 
condtidlng  words,  on  which  stress  was  laid,  **an 
document  whatsoerer,  ftc,"  mnit  be  eonstroM 
according  to  the  well  settled  rale  with  respect 
to  Bwcnl  words,  as  only  referring  to  matten 
epiadtm  geiuru  with  what  has  been  spedflcally 
mentioned  before,  the  case  seems  perfectly  dear. 
The  subjects  of  exemptira  which  come  first  in 
order,  eosim  of  niles^  powers  ot  attorney  for 
trauifer  oi  stock,  ordoe,  or  recdpts,  are  aU  way 
small  matters  whldi  It  Is  Teryreasonable  Uiat  tfw 
Legislature  should  exempt  Then  we  come  to  tibe 
exemption  of  bonds  giren  to  or  <m  acconnt  cf  any 
such  sodety,  or  by  the  treasurer  or  any  oOka 
thereof,  and  a  matter  for  coosideratioa  anaes  with 
referraee  to  the  differenoe  between  the  wordioBaf 
this  Act  and  the  former  Act,  10  Geo.  4,  c  56.  Tbe 
words  in  that  Act  were,  *'  any  bond  or  other  secori^ 
to  be  giTcn  to  or  on  account  of  any  sudi  aode^,  or 
by  the  treasurer  or  trustee,  or  any  oflker  th«eof." 
"nie  question  Is  what  the  effect  is  of  Uiis  alteratieiL 
The  case  <tf  Gilet  t.  ITafter,  wbidt  has  been  dted, 
was  decided  on  the  words  oiF  the  farmer  Ac^  ud  ft 
was  there  held  that  the  words  uaed  were  not  eoofloel 
to  bonds  or  other  securities  glren  ofllcers  ct 
otliers  as  secnrity  for  the  funds  passing  throng 
their  hands,  or  other  such  instruments  relating  to 
the  internal  dealings  of  the  society,  but  were  in- 
tended to  hare  a  general  effect  Now  it  is  veiy 
posdUe,  as  a  mattw  of  conjecture^  tlwt  the  alten- 
tioo  ci  the  exiffeasions  used  m  the  present  Aet  may 
have  been  the  result  of  this  decision.  The  persoos 
drawing  the  later  Act  may  hare  seen  that  if  the 
words  uBed  included  any  bond  or  other  security  fcr 
a  loan  of  money  or  other  iuTestment,  these  ex- 
emptions might  amount  to  a  Tery  large  ana 
of  mon^,  wd  though  it  may  bare  been  hi- 
tended  to  exempt  a  number  of  comparatirdy  sesaO 
matters,  constantly  occurring  in  the  osoal  eoune 
of  such  a  society's  Inisiness  it  may  not  liaTC  been 
contemplated  that  these  instruments  should  be 
exempted  by  which  the  sodety  might  carry  iato 
effect  the  inrestmuitB  <rf  large  stuns  of  moMj. 
For  this  Teiy  reason  it  mnr  have  been  tint  ths 
words  "  or  other  secnri^**  bave  been  Mt  oat  ia 
the  present  Act  Be  tiiat  as  It  may,  the  qnestisa 
arises  on  the  words  of  this  Act,  whetiier  it  was  in* 
tended  to  exempt  instruments  by  which  invest- 
ments such  as  that  now  in  question  of  the  property 
of  these  societies  are  carried  into  effect.  Now  I7 
the  general  usage  under  contacts  for  Uie  tmutm 
of  mortgages,  the  stamp  datyL  is  f ^  b/ 
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mortgagor ;  and  if  the  traosf er  of  a  mortgage  u 
caoempt  under  tiie  words  of  the  Act,  it  la  tmpoasible 
to  nj  that  an  original  mortgage  will  not  alao 
he  exempt  If  merely  becaaBe  the  rules  autho- 
Tiie  the  ioTeatment  of  money  in  lesl  secarities 
the  iofltrumenta  cairying  out  >uch  inveatmenta 
are  exempted,  then  this  exemption  will  apply 
both  to  cases  la  which  by  usage  the  duty  ia  payable 
hy  the  mortgagM-,  as  weU  as  those  in  wMcfa  the  duty 
is  P^^Me  by  the  sodety  inresting.  It  ia  quite  im- 
VMiAe  that  the  LegiiUtnre  can  haTe  intended  this. 
The  exemption  must  have  been  intended  to  apply  to 
cases  only  in  which  the  society  would  hare  to  pay 
flie  duty.  The  specific  ezpresrions  used  before  the 
feneral  eoncloding  wmds  snow  deariy  that  this  was 
■o.  ThU  is  not  &  case  of  a  document  authorised 

5r  tbe  ndes  within  the  metning  of  the  Aet^  for 
though  the  iuTeetment  ia  anthoiued  by  tiie  rules, 
it  does  not  follow  that  every  instmmeot  which  comes 
into  eziatence  as  connected  wi^  audi  investment  Is 
exempted.  There  are  no  words  to  that  effect  II  the 
wofds  had  been  "  no  docoment  leodered  necessary 
for  MT  purpose  by  the  rales,"  the  efltet  mi^t  hare 
been  olmrent  Under  these  drcomctances  I  think 
oar  jodnnent  most  dearly  be  agunit  the  dahn  for 


HiXTnr,  B.— I  am  of  the  same  opinion.  It  is 
obrioas  upon  a  comparison  of  tbe  Act  <rf  Geo.  4, 
and  the  pnaent  Act  that  the  Intesaoi  of  the 
latter  was  to  exempt  only  instnunents  inune^ately 
ODOnected  with  the  business  of  the  sodtty.  It  was 
nerer  intended  to  reliere  persona  borrowiug  money 
from  these  sodeties.  And  the  effect  of  snch  an 
•xemption  as  contended  for  would  be  for  the  relief, 
not  (tt  the  society,  hot  really  and  in  effect  for  tiie 
laltef  of  the  boirower^  for  t£ey  are  the  persons  who 
enbetantially  have  to  pi^  the  stamp  duty.  So  far 
as  rmrds  ttie  sodety  itself,  it  was  reasonable 
enough  that  the  L^slature  wishing  to  enconrage 
aach  BOdetieB  Aould  exempt  them  from  the  pay- 
inent  of  doty  in  respect  of  documents  directiy 
authorised  tbe  Act  or  their  rules,  bu^  I  agree 
with  my  ImA  tint  a  mortgage  or  transfer  of  mort- 
gage is  not  tucA  a  doeament.  I  am  strongly  dis- 
poaed  to  think,  though  this  ia  after  all  mere  aurraiae, 
that  the  words  "  or  other  security"  which  occur  in 
the  former  Act  were  omitted  from  the  18  ft  19  Yict 
c.  68  probably  on  purpose  by  the  framers  of  the  Act 
to  ^erent  this  yery  question  arising.  The  words 
of  the  ftmner  Act  were  oKtalnlj  ambiguous,  and 
mi^t  be  construed  to  Indnde  a  mortgage,  and 
tiiat  was  probably  deemed  by  the  framers  at  this 
Act  not  to  be  the  intention  of  the  Legtshrtore.  All 
the  words  of  the  old  Act,  as  of  tbe  new,  seem  to 
point  to  direct  transactiooa  between  the  members  of 
the  society  and  the  sodety,  except  the  expreesiona 
■*  Any  bwid  or  other  seeurlty,  Ac."  It  is  quite  dear 
fliat  tbe  Court  trf  Common  Pleas  gsTe  judgment 
with  respect  to  the  effect  of  those  words,  as  my  Lord 
■tated,  but  my  impression  is  that  in  reality  the  bond 
or  security  thereby  meant  was  not  a  bond  or  secu- 
li^  for  repsymeot  of  a  loan,  but  a  bond  or  eecurity 
I^Tcn  by  the  treasurers,  derks,  or  agents  of  asodety 
for  duly  leeounting ;  and  that,  in  order  to  confine 
the  meaning  to  tmk,  the  framers  of  tiie  present 
Act  omitted  the  words  "  or  other  security,"  which 
tended  to  make  the  meaning  ambiguoos.  It  ia 
•aid  that  the  present  instrument  is  inclnded  by  tbe 
words  at  the  latter  part  of  the  clause,  but  those 
words  most  clearly  be  read  as  ioclnding  only 
mattera  e^kMfm  ^enarii  with  whathai  gone  before. 

Pioorr,  B. — I  am  of  the  same  opinion.  I  think, 
with  reference  to  tiie  construction  of  the  words, 
**  bond  or  other  security,"  in  the  old  Act,  I  should 
hare  agreed  with  the  Court  of  Common  Pleas  ;  but 
it  seenu  to  me  impossible  to  give  the  same  meaning 


to  the  words  of  tbo  present  Act^  after  the  omission 
of  the  wordt "  othar  seenri^."  Then  there  is  only 
one  other  expreesion  which  seems  to  make  the  case 
doabtful ;  that  hjtthe  expression,  " any  document 
whateTer,"  ftc.  These  words,  however,  I  think 
most  be  read  as  eoaflned  to  things  ^^tsdsm  gaurit 
with  what  has  been  previously  spMifled. 

Jitdgmtnt/or  the  CrowtL 

Attorneys  for  ai^eUaot,  MeJuntoHKoA  CarpmUr. 

Attorney  for  Oommiisioaen^  Solieitv  of  Iidcatd 
Beotim. 


BAn*  OOUKT. 
SanruA  br  6.  F.  B.  JTnvn,  Eaq.,  BmlMsr^lMr. 

Sbfani^  Jan.  29. 
(B^on  HuraEK,  J.) 
FaAzn  e.  DAmBL. 

Comtg  Court)  Commi/nent — Debtors'  Act  1869. 

Ah  order  of  commitiiwU  bf  a  County  Cottrt  judgt 
previovs  to  Ut  Jm.  1670,  \f  not  execHled  hefim  that 
(iife,  i$  abreaattd  fiy  tie  effect  nf  lAe  Debtm^  Act 
1869,  md  tkt  Caun^  Govt  fidge  it  Juttifitd  m 
tuptmHnff  It: 

Smble,  that  Ae  ^gment-cre^tor  may  ofiply  to  Urn 
CoMijf  Court  jmAft  for  a  new  order,  md  \f  thejitett 
warraat  a  eammtment  m  the  firm  prenriM  cf  tM 
DAtanf  Aety  tAs  QmKtyOmljat^  may  mtdot  the 
tone. 

Tha  defendant  had  been  committed  on  a  judg- 
ment-summons  by  Sir  E^rdley  Wilmot  the  judge 
of  the  County  Court  of  Marylebone,  in  the  month 
of  December  last,  but  no  arrest  had  taken  place  op 
to  1st  Jan.  1870,  whea  tbe  Act  for  the  Abditaon  of 
Imprisonment  for  Debt  came  into  force.  EHr  Budley 
Wilmot  subsequently  in  open  court  ordered  toe 
high  biuliff  not  to  make  me  arrest,  expressing  a 
doubt  whether  tbe  order  of  commitment  made  prior 
to  the  commencement  of  the  Act  for  Abolishing 
Imprisonment  for  Debt  could  be  efficadous  to 
ansat  upon  afterwards,  and  accordingly  suspended 
his  order  of  oommitment  Upon  these  facts, 

Torr  moved  for  a  prohibition  to  iasae  to  the 
County  Court  judge  of  Marylebone,  to  prevent  him 
from  sutpendiag  toe  order.  The  County  Conrt  Act 
(9  &  10  Vict  e.  95)  gives  judges  of  County  Courts 
power  to  commit  on  default  of  payment  of  money 
recovered  in  the  County  Courts.  The  Debtors*  Act 
1869  (82  ft  83  Vict  c.  62).  abolishes  imprisonment 
for  debt  except  in  certun  cases.  It  does  not  take 
away  toe  pow»  d  the  County  Court  ju<^  to  a>m- 
mit,  but  renders  it  necessary  for  him  to  stats  »  the 
face  of  the  <»der  the  very  grounds  of  the  commit- 
ment. Here  this  was  not  set  forth,  but  the  order 
was  made  previous  to  the  commencement  of  the 
Debtors'  Act,  but  was  not  executed  through  in- 
ability to  find  the  defendant.  This  order  mnat  be 
in  force  now,  or  justice  will  miscarry,  for  a  commit- 
ment being  out  against  the  defendant,  another  com- 
mitment cannot  be  made.  [Hankeh,  J.— If  toe 
facts  warrant  it,  the  County  Court  judge  has  still 
the  power.]  He  has  already  made  the  order.  He 
cannot  make  another  order  whilst  this  ia  unaatisfled. 
The  20th  section  of  32  ft  83  Vict.  c.  83.  tbe  Act  for 
winding-up  the  Bankruptcy  Court,  whidi  muat  be 
read  with  the  Debtors'  Aot,  expressly  saves  tbe 
operation  of  that  Act  as  regarded  past  cases.  The 
words  are,  **  Hits  repeal  shall  not  interfere  with  the 
prosecution  or  affect  the  courve  of  any  legal  pro- 
ceeding ^nding  in  bankruptcy  or  otherwise." 
"Otherwise"  allades  to  such  cases  aa  the  present. 
The  words  of  sect,  o  of  the  Debtors'  Act,  ^nbject 
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to  the  proTisiODi  of  the  Debtors'  Act,"  only  apply 
to  CMM  Id  progress,  and  there  is  s  diBtinction  be- 
tween pending  matters  and  those  like  the  present, 
vhere  the  commitment  took  place  before  the  end  of 
last  year.  The  commitment  here  is  comi^te,  and 
cuinot  be  affected  by  a  aabwqaent  Act. 

Haerae  Moir  showed  caase  In  the  first  instance  on 
behalf  at  the  County  Court  judge.  By  the  Debtors' 
Act,  imprisonment  for  debt  was  abolished,  and  any 
imprisonment  now  mast  be  made  in  conformity  with 
the  proviEiionaof  that  Act.  Sect.  Sof  tbeDebtora' Act, 
paragraph  2,  is  express  to  the  effect  that  Uiis  Act 
shall  be  substitntad  for  those  imrionsly  in  force. 
The  new  Act  contains  proTisiooB  as  to  the  form 
of  the  order,  and  an  order  to  be  enforced  now  most 
be  in  cboformity  with  those  proriskma* 

Hamhen,  J.— I  am  of  opinion  that  the  applica- 
tion must  be  refused.  The  82  &  S8  Vict.  c.  62  is  an 
Act  for  abolishing  imprisonment  for  debt ;  not 
merely  for  abolishing  imprisonment  for  debt  fol- 
lowing Dp<m  judgments  of  the  Supnior  Courts,  but 
for  the  abolition  of  imprisonment  for  debt  under 
those  circumstances  in  which  it  could  take  place  in 
the  County  Courts ;  and  it  prorides  a  series  of 
other  safeguards  for  tiiat  which  is  deemed  to  be 
a  right  that  should  be  safely  hedged  round — 
viz.,  the  power  of  incarcerating  a  debtor  for  the 
non-payment  of  his  debt.  There  are  now,  under 
this  Act  more  stringrat  conditions  to  be  ful- 
filled before  a  person  can  be  sent  to  prison. 
I  have  to  consider  what  is  the  meaning  of  the 
words  of  sect.  4  of  this  Act.  Those  words  are, 
"With  the  exceptions  heidnafter  mentioned,  no 
person  shall,  after  the  cwnmencement  of  this  Act, 
be  arrested  or  imprisoned  for  making  default  in  the 
payment  of  money."  The  exceptions  are  set  forth, 
under  none  of  which  does  the  present  case  fall.  This 
is  an  application  to  imprison  the  defendant  for 
default  in  the  payment  of  a  sum  of  money,  and  I  do 
not  think  the  drcumstaoces  of  tiie  case  bring  it 
under  the  conditions  undor  which  only  imprisonment 
for  debt  can  be  had  according  to  tnis  Act.  Fre- 
Tioualy  the  judge  of  a  County  Court  had  only  to 
make  ioquiriei,  and,  if  he  thought  the  defendant 
was  evading  payment,  to  commit  him ;  now  a  num- 
ber of  other  conditions  are  required.  The  intention 
of  tiie  Legislature  was  to  make  a  dean  sweep  of  it, 
and  that  no  one  shoidd  be  arrested  unless  those  con- 
ditions were  fulfilled.  I  think  it  follows  that  the 
judgment-creditor  is  entitled  to  proved,  but  it  most 
be  by  substantire  application  before  the  County 
Court  J udge,  who  will  then  see  if  the  new  condiMons 
are  complied  with,  and  he  can  then  make  an  order. 

AppHeattM  rtfiuad. 


CBOWK   CASES  BESESVED. 
Beported  ttt  Jon  TBovnox.  Eiq^  BarrlstsHULaw. 

Saittrday,  Jan.  22. 

(Before  CocKsunK,  C.  J.,  Btlu,  and  Kunm,  JJ., 
PiooTT,  and  Cleasbit,  BB.) 

Beo.  v.  Wk.  Farkbb. 

DrpMithm — Siagi*tnae'$  rigmatmv — PUaSmg — 
barphaagt. 

It  is  tuffident  if  the  Mtgnatitre  of  a  ammitti»g  wtagit- 
trat«  be  attatAed  at  iht  concliuim  of  the  d^iontiont 
of  the  utferal  vUnuaet  in  the  form  in  scht<hiU  M  of 
11  fr  12  Vict,  c  12,  and  his  signatun  need  not  besub- 
Mcribed  to  the  depon'fion  of  each  witness  re^^edieelg. 

An  indictment  for  maJdng  a  false  declaration  before  a 
jtutics  of  the  peace  tu  to  the  loss  of  a  pawnbroker'e 
ticket  emcbtdid,  "  Whereas,  in  truth,  Me  defsndaiU 


[C.  Cab.  B. 


had  net  k»t  the  eaid  tideet,  but  had  told,  lent,  or 
sited  it  as  a  seaailg  to  one  J.  C. :  " 

Held,  that  the  allMation,  "  that  the  d^endant  hadsol^ 
lent,  or  depoated  it  as  a  security  to  J.  C."  might  As 
rejected  as  mere  tvrptusage,  ana  did  not  vitiate  Jar 
tmeertaintjf. 

Case  reserred  by  Lush,  J.,  for  the  o^nioa  of  tUi 
court 

The  indictment  was  in  the  following  fotra : 
SwUtmribedaiti  to  uit— The  Jama  for  oar  l*d7  tks  t^aem 
OD  Ui«ir  Mtb,  wesent  tlMt  WUltam  Furkar  did,  on  tbs  «tk 
April  1669,  at  the  parish  of  TjnmtoaOi,  in  tbe  boroub  ol 
iTBemoath,  in  tbe  ootm^  of  Nortltambarlaiid,  wUnllj 
sad  eorrnptlr  nuks  %  hiss  deelanttiOB  brfoi*  J<Aa  9yKn 
Bnmwsll.  Esq.,  omoI  Her  Maiaslv's Jnstioaa  of  tkspsM* 
tor  the  said  bonmrii  of  Tiuemontfa,  that  be,  a»  ssIS 
WlUituu  PnrkoT,  had  lost  a  certain  note  or  memoiudoia* 
Mug  a  ttawiibrns^s  tick«t.  (a}  Whereas  in  troth  nd  ta 
Wihieiiw,  JasMS  Cartw.  Jamsi  Mltdwll.  8bA 
FnoBe,  and  John  Hewitt,  F.C. 
Hlsdeueaiior  in  milking  a  false  dedszatJon 
(ifr.  Stearenson). 

The  deposition  of  a  deceased  witness  was  tendered 
and  objected  to  on  the  ground  that  it  did  not  purport 
to  be  signed  by  the  justices  before  whom  it  pu> 
ported  to  have  been  taken  as  required  by  the  11  &  IS 
Vict.  &  42,  s.  17.  (b) 

The  deposition  in  qoestion  was  the  second  oC 
four  depositions  made  at  the  same  hearing  all  of 
which  were  pinned  together.  Each  occupied  man 
than  one  aheet  of  paper. 

The  Justices  did  not  sign  dthtf  of  the  sheets  on 


(a)  3Et  k  40  Geo.  8,  o.  W,  a.  16,  K  Aid  Will.  4,  e.  CB,  a.  II. 
facit  he  had  not  lost  the  aaid  tiokvt,  bat  bad  uid,  lot,  or 
deposited  it  as  a  aoouri^  to  one  Jamas  Garbsr,  as  be  the 
said  William  Parker  waU  knew  at  the  time  he  aada  tbs  saU 
Cslas  declaration  avidnat  the  font  of  the  staitata  la  waA  esse 
made  and  piorided. 

(b)  The  11  ft  U  Tlot.  c.  42,  B.  17,  eaaets,  that  in  all  OMM 
when  any  pormn  shall  sqipear  or  he  broosfat  boCoia  aav 
justice  or  Jnstacea  of  the  peace  dhaned  with  anj  iodiotaUa 
offence  whetbor  committed  in  Ene^land  or  Wales,  or  upon 
the  big'h  aeaa,  or  on  hmd  bcnrond  the  sea,  or  wtaetbar  each 
parson  appear  roln&tarllr  anar  stunmoos,  or  hava  banap- 
proltendod  with  or  without  wanBiit,or  be  in  cnstodjforMS 
same  or  an;  oUier  o&oncs,  such  Jnstioe  or  juatioes,  bilon 
ha  or  thej  shaU  commit  wacb  accnaed  peram  to  prtem  be 
trial,  or  bafOra  be  or  thej  shall  admit  nlm  to  bafi,  ahaD.  I> 
the  iseaaBce  of  snob  aoeaaed  paisoa,  who  aball  to  at 
liberty  to  pnt  questions  to  an;  witnesa,  prodaoad  acainat 
him,  take  the  statement  (H)  on  oath  or  afflrtBathnal 
those  who  shall  know  the  hots  and  eironastaMSs 
of  the  case,  and  shall  pat  the  mnse  into  wittiab 
and  soch  depoaitions  ttwU  be  read  orer  to  SM 
signed  respectiTSlT  hj  the  witnesses  who  shall  hara  basa 
so  examined,  and  shall  be  rignod  also  bj  the  Jnatioa  or 
jnsticea  taU^  the  aaata,  and  tha  JosUes  or  JnalMaa  hsAwa 
whom  any  saoh  iritnesMS  shall  atvaar  to  ba  wsiaiasd  as 
aforesaid  shall,  before  such  witness  is  esnmined,  siliiiiiiisfir 
to  snch  witness  the  osoal  oatfa  or  affirmation,  which  saA 
instioe  or  Jnstless  shall  haTe  full  power  and  anttoritj  to  to  t 
and  if,  upon  the  tarial  of  the  person  ao  aoooaad  aa  AiaS  siN» 
said,  it  sball  be  proTod  by  the  oath  or  affirmation  of  an 
credible  witnens  that  sny  person  whose  depositiui  Aafi 
have  been  token  aa  aforassia  ia  dead,  or  ao  flS  aa  sot  to  to 
able  to  tntTal,  and  it  also  it  be  proved  that  rack  dijaritiM 
was  taken  in  the  praaonce  of  the  person  so  aoaaas^  aad 
that  he  or  his  coansel  or  attorney  had  a  faU  opportunity  o< 
eross-exsinitilng  the  witness,  then,  if  such  d^^oafticB  par- 
port  to  be  signed  by  the  jostioa  by  or  before  whom  the  aasM 
BDrports  to  hare  baan  taken,  it  uali  to  lawfnl  to  laad  mA 
deposition  as  eridenca  In  snob  jnoeeontion  without  tuittT 
proof  thereof,  unless  it  shall  be  prored  that  neb  diporftiw 
was  not  in  net  signed  by  the  Jnsticea  pnrporttnr  to  rigs 
tbaaaraa. 

SCKIDDLS  K. 

- —  lowit.— TheexaminaUonof  C.  D.,  ot  ,  lanae^nA 
£.  F.,  of  ,  labourer,  token  on  [aatU  this  day  ot  , 
in  the  year  of  our  Lord  .at  ,  fai  ue  ooonty  afOMW, 
before  the  nnderaigned  [oat]  of  Her  Ib^eat^'a  Jnadeasot 
the  paaoa  for  the  said  [wimtvl,  in  the  preasmea  and  haaskg 
of  A.  B.,  who  is  (diarged  ibis  day  before  [w],  for  thatba^ 
the  said  A.  B.,  on  ,  at  [te.,  dewribtaf  the  ^tme»  «*  m 
a  learrmC  o/«»nimUisuat]. 

This  deponent,  G.  D.,  on  hia  [ootk]  saltb  as  foQews^fte. 
Catatinf  ths  (hpestttoa  tto  wtoism  as  asarly  as  psaa>l«  as  ha 
oim  vord*.    whsa  Us  mMwMon  is  SMnpM^  M  ma  lifaAj 

And  this  dvoBent  E.  r.  vfon  hia  oatt  sal*  sa  ttMsn 

''^e  abOT^  dsyoeittaH  of  G.  S.  T.  mo  lakto 


Rbg.  p.  Wm.  Fakkbb. 


M.i,imj 
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which  the  depMitionB  were  written  except  the  laat 
(that  sheet  not  cootaioing  any  pu-t  of  tiia  depositiDnB 

10  qoertioD),  and  the  ngnatare  wai  ai^nded  nt  the 
end  of  the  laat  depoaitioa  to  a  statement  in  the 
following  form  copied  from  schedule  M  of  the 

11  &  12  Vict  c.  42.   "The  above  depositions  of 

Sming  the  several  witnesses,  and  amongst  them 
deceased) "was  taken  and  sworn  before  us  at, 
Ac,  according  to  the  form  in  the  schedule." 

I  allowed  the  deposition  to  be  read  inbject  to  the 
opinion  of  this  court  on  its  admiisibility. 

It  was  objected,  after  the  jury  were  sworn  and 
charged  that  the  indictment  was  bad  for  uncer- 
tainty, aa  it  alk«ed  in  the  alternative  that  the 
frisooer  *'  had  aotd,  Imt,  or  d^osited  it." 

I  oTermled  the  objection,  but  as  I  meant  to 
reserre  the  other  point,  I  also  reserred  this  for  the 
opinion  of  the  court :  (see  I  C.  &  K.  2i8.) 

The  pruoner  was  convicted,  but  not  sentenced.  I 
admitted  him  to  bail,  but  I  am  not  aware  wbetbra 
be  has  been  able  to  find  it  or  not. 

It  the  depoeition  ought  not  to  have  been  reoaTed, 
or  if  the  indictment  is  bad,  the  eonviction  is  to  be 
qoasbed.  Bobt.  Lush. 

GnaJtmo  for  the  prisoner. — The  conricUon  was 
wrong  on  two  grounds.  The  deposition  was  not 
admiaaible  in  erldence  because  it  was  not  signed  by 
the  magistrate  before  whom  it  was  taken,  as  required 
the  11  &  12  Vict,  a  43  s.  17.  It  is  contended 
that  under  that  enactment  the  several  depositions 
of  the  witnesses  should  be  respectirely  si^ed  by 
the  committing  magistrate,  and  that  the  magistrate  s 
signature  once  only  at  the  end  of  the  examination  is 
not  anflbsent.  ^^is  point  has  not  been  decided  in 
Oil  Qonrt  as  yet.  &  Btg.  r.  Osiorw,  6  Car.  ft  P. 
lis,  vhere  three  witnesses  were  examined  before 
tbe  magistrate,  and  the  examinations  iA  all  three 
were  on  the  same  sheet  of  paper,  the  prosecutor 
being  first,  and  tho  only  ngnature  iA  the  magistrate 
was  at  the  end  of  tbe  last  examination,  after  the 
worda  **  Svom  before  me,"  it  was  held  that  the 
depoation  iA.  the  prosecutor,  who  had  died  before  the 
trial,  was  admtS8ibl&  Coleridge,  J.,  said,  "There 
may  be  a  doubt  whether  each  deposition  should  not 
be  signed  by  the  justice."  His  lordship  then  con- 
ferred with  Lord  Abinger,  C.  B,,  and  afterwards 
aaid,  "  Hy  own  impressioo  was  that  this  was  suffl- 
dnt ;  if  this  had  been  tiie  cue  (tf  an  affidavit  it 
would  bare  been  bad ;  but  that  is  on  account  fA  an 
arbitrary  rule.  In  this  case,  however,  there  is  no 
soch  nue,  and  Lord  Abiknger  agrees  with  me  in 
thinking,  after  the  proof  given  by  the  justice's  clerk 
(that  the  deposition  was  regularly  taken  and  read 
over  in  tbe  preeeoca  of  the  ^isoner,  and  that  he  had 
■n  of^mrtnmtiy  of  croaa-eiimining  Uie  prosecutor), 
that  the  deposition  is  admisslblR.''  That  case  was 
i^on  the  statute  of  7  Geo.  4.   In  Beg.  t.  Let,  4  Fos. 

Hn.  68,  where  tiie  deporiUons  of  several  witnesses 
were  taken  before  the  magistrate  on  separate  sheets 
of  paper,  and  signed  by  the  magistrate  once  at  the 
end,  and  then  the  sheets  of  paper  were  attached  to- 
gether, Pollock,  C.  B.,  fadd  that  the  depositions 
were  properly  signed,  so  as  to  render  the  deposition 
of  one  who  died  before  the  trial  admissible  in  evi- 
dence. There  is,  however,  the  case  of  Reg.  v.  Richards, 
4  Fee,  ft  Fin.  660,  which  is  opposed  to  the  above  cases. 
There  Cockbnm,  C.  J.,  said  that  eadb  deposition 
most  be  signed  by  the  witness  and  the  magistrate, 
and  that  il  wai  not  in  complianoe  with  the  autute 
for  the  ma^strate  merely  to  sign  at  the  end. 
fCocuun,  C.J. — At  the  time  I  so  expressed 
myself  my  attention  had  not  been  called  to 
adtedule  M ;  when  I  saw  that  I  thought  my 
imvioas  view  was  erroneous.]  It  is  submitted  that 
the  form  in  schedule  M  will  not  control  the  positive 
la^uage  of  sect.  17,  "and  dull  be  signed  also  by 
Ae  magistrate  taking  the  same."  hiJUg,r.FraHcet 
VsiZZL.*IM,irft:iS«>. 


rC.  Cab.  R 

2  M.  ft  Rob.  207,  where  a  witness  W.,  who  had  been 
examined  and  cross-examined  before  the  magis- 
trates, died  before  the  trial,  and  bis  deposition  was 
duly  signed  by  the  magistrates,  but  the  cross- 
examination  which  had  taken  place  on  a  subsequent 
day  was  not  signed  by  the  inagistrati;8,  but  the 
depositions  of  two  other  wituesses  on  tbe  prisoner's 
behalf,  which  had  been  takeu  at  the  same  time  with 
the  cross-examination  of  W.,  were  pinned  up  along 
with  it,  and  the  last  sheet  of  the  whole  was  signed 
by  the  magistrates,  Alderson,  B.,  after  consulting 
Parke,  B.,  said  if  the  magistrates'  clerk  could  state 
that  the  sheets  were  all  pmaed  together  at  the  time 
the  magistrates  signed  the  last  sheet,  he  thought  he 
must  receive  the  whole  in  evidence ;  bat  neither 
the  magistrates*  clerk  nor  one  of  the  magistrate! 
being  able  so  to  state,  tbe  deposition  as  well  as  the 
cross<examination  was  rejected,  although  the  magis- 
trate stated  that  all  the  sheets  were  tying  on  the 
table  when  he  signed  them.  The  following  casea 
were  also  cited : 

Reg.  V.  JohTUon,  2  Car.  ft  Kir.  354; 

Beg.  V.  Tomtg,  3  Car.  ft  "Kii.  106. 
Aa  to  the  second  point,  the  indictment  is  bad  for 
uncertainty  in  averring  that  the  defendant  "  sold, 
lent,  or  deposited  it  as  a  security."  Tbe  rule  is  that 
averments  must  be  oertaln  and  not  in  the  alterna- 
tive : 

Sea.  V.  Jones,  1  Oar.  ft  Sr.  MS  i 

1  East,  P.  C.  245 ; 

1  Bus.  on  Crimea,  466. 
AltiiODgh  this  averment  need  not  have  been  in- 
serted, yet  having  beep  u  it  dionld  have  been 
alleged  with  certainty. 

No  eounid  appeared  for  tiie  proeeeatioa. 

CooKBURM,  C.  J.— I  am  of  opinion  that  the  con- 
viction must  stand,  and  that  both  objections  fall. 
Upon  the  first  point  as  to  tbe  admissibility  of  the 
deposition,  we  have  the  authority  of  two  cases  for 
their  reception,  the  case  of  R^.  v,  Youi^,  a  case 
before  Mr.  Greaves,  sitting  as  a  commissioner,  and 
in  which  he  took  tbe  opinion  of  Williams,  J. 
as  to  the  admissility  of  tbe  evidence,  and  the 
case  of  Rfg.  v.  Lee,  where  Pollock,  C.  B.,  held  that 
depositions  signed  in  the  same  way  as  those  now  In 
question  were  admissible  in  evidence.  In  tbe  case 
at  the  Central  Criminal  Court  before  ne,  the  saine 
point  arose,  but  my  attention  was  called  to  the 
17th  section  of  the  Act  without  any  reference  to 
the  schedule.  On  reading  the  17th  section  I  waaof 
opinion  that  that  section  strictly  construed  required 
that  the  deposition  of  each  wiiness  should  be  signed 
by  the  committing  magistrate.  After  my  decision 
the  clerk  to  the  magiatratet  called  my  attention  to 
the  decided  casea  and  tbe  schedule.  On  looking  at 
the  two  together,  and  seeing  that  tbe  language  of 
sect.  17  is  nut  conclusive,  and  that  the  section  saye 
that  snch  depositions  shall  be  read  over  to  and 
signed  respectively  by  the  witnesses,  and  tbe  word 
"  respectively  "  iis  omitted  when  it  speaks  of  the 
signature  by  the  magistrate,  and  reading  the  section 
by  the  light  of  the  schedule— which,  after  giving  tbe 
form  of  tile  caption  and  tbe  introductory  part  of  the 
deposition  of  each  witness,  concludes,  "The  above 
depositions  of  C.  D.  and  E.  F.  were  taken  before  me," 
and  the  magistrate  is  then  to  affix  his  signature,  I 
thought  that  the  section  did  not  exact  from  tbe 
magistrate  that  he  should  affix  his  signatare  to  the 
deposition  of  each  witness,  but  diat  It  was  enough  If 
he  attached  it  to  the  entire  set  of  depositions  as  a 
body.  Accordingly  I  informed  Mr.  Oke,  the  magis- 
trates' clerk,  that  I  had  too  hastily  decided  the  point, 
and  authorised  him  to  state  that  I  did  not  intend  on 
any  future  occasion  to  abide  by  it.  I  think,  there- 
fore, looking  at  the  aection  and  schedide  t(W^l«r,  it 
it  enough  if  tbe  depodUosi^i(«e<i^md«ld@m@a 


Rao.  V.  Wk.  Pabub. 
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dw  fonn  given  in  tbe  adhednle.  Theae  depositions 
irere  rigned  in  tlut  war,  and  I  tUnk  that  waa  mlS- 
dent  to  make  them  admiHible.  Aa  to  the  aeoond 
point,  I  haTe  do  wiih  to  infringe  on  my  geaenl 
rale  of  criminal  law,  and  think  that  vbere  the  in- 
diclmeot  acta  forth  anything  whidi  it  allegea  a« 
eonatitntiDg  the  anUeet  matter  of  tbeaffence  we  are 
boand  by  it ;  bat  vbeie  what  ia  nnncMiaarily  pat  in 
the  indictment  ia  plainly  mtplitiage,  it  may  be  re- 
iected.  In  the  preaent  caae  tbe  offence  oonsiata  in 
the  baring  made  a  falae  declaratioa  as  to  the  loas  of 
the  pawn-ticket;  bat  the  indictment  goes  on  to  My, 
whereaa  in  trath  be  had  not  loat  the  laid  ticket.  If 
the  indictment  had  flopped  then  H  would  Imve  been 
ndBdent,  bat  it  goea  on  further  to  Mate  that  the 
defendant  had  aold,  lent,  or  depoaited  it  aa  a  aecnrity 
to  one  J.  C.  Now  what  ia  thiii  bat  only  atating  the 
eridenoe  by  which  the  falaity  of  the  dedarationwaa 
to  be  proTod  ?  If  that  had  been  the  easence  of  the 
offence,  and  neceatary  to  be  stated,  there  woald  have 
been  gnmnd  for  the  argument  of  tbe  priaonet'a 
ooanael,  bat,  aa  it  is  not,  it  may  be  treated  aa  mere 
sarplaaaga^  and  not  ritiating  the  indictment. 

BnM^  J. — I  am  of  the  nme  opinion.  The 
■tatnte  intended  plainly  that  tbecwnmitting  magia- 
trate's  aignatora  sbooid  be  affixed  to  the  whde 
depoaitioas  when  attached  together.  If  all  the 
depoeitiona  had  been  written  on  one  abeet  of  paper, 
the  signature  of  the  magiatrate  at  tbe  end  would 
clearly  have  been  cafflcient,  and  it  doee  not,  in  my 
opinion,  make  any  difference  that  the  seTend  de- 
poaiUoQl  hare  been  aewo  or  attached  together  by 
aome  other  means.  As  to  tlw  aecond  objection,  if 
the  indictment  had  stopped  at  the  averment, 
"  Whereas,  in  troth  he  bad  not  lost  the  said  ticket," 
it  would  hare  been  sufficient ;  bat  it  goes  on  to 
exhaust  all  sopoositionfl  for  the  defendant's  heUer- 
ing  that  he  had  lost  it.  This  is  clearly  surplusage, 
and  may  be  rejected. 

Tbe  ether  judges  were  of  the  same  opinion. 

CnmcHom  tffinmd. 

Rbo.  v.  Fbuch. 

/briery— AcfMtftoiee—ARce^f— 24  Vit^. 
e.  98,  >.  28. 

A  docameat  itmed  to  memhe-$  of  the  Ancient  Order  of 
Foratera  FrUndlt/  Sodetj/,  called  a  "  clearance,"  cer- 
tified that  the  member  had  paid  all  hie  diu*  and 
dmaHda,  and  antAorimla^  eetirt  of  lAs  order  to 
ace^t  th^bemr  a*  a  deanmee  mefAtrt 

BM,  thai^tkU  waa  wot  the  tuhjeet  »f  forgery  wiikm  ike 
M  ^  86  Viet,  e,  98,  t.  28  (o)  OS  on  aefmttmee  or 
nceipt. 

Case  reserred  tw  the  opinion  of  this  court  by 
Lush,  J.  at  the  laat  anmmer  assizes  for  the  West 
Biding  of  Ynksfaire,  held  at  Leeds. 

Indictment  on  the  24  &  26  Vict.  c.  98,  s.  23  for 
forging  an  acquittance  or  receipt  for  money. 

The  prisoner  was  secretary  of  a  friendly  society 
called  the  Ancient  Order  of  IToresters,  which  bad 
branches  in  Tarious  towns.  A  member  remoring 
from  one  irface  to  another,  who  had  paid  all  dues, 
was  entitled  to  a  document  in  the  form  hereafter 
set  out,  called  a  "  clearance,"  which  admitted  him 

(a)  Ths  H  A  25  Ttct.  c.  96,  a.  23,  ensots  "  Wluwoerftr 
sbsU  forge  <w  alter,  offer,  tttj  nadertakias,  wsmat. 
order,  Mithoritr,  or  request  for  tli«  pajment  m  laaaej,  at 
for  the  daliTer?  or  tnuisfer  erf  anj  goods  or  chattels,  or  of 
snj  note,  bill,  or  other  aeonrltr  for  the  parment  of  moMj, 
or  for  prooortog  or  giTlog  credit  or  aaj  IndorMaMitt  on  or 
Malgnment  of  waij  snch  aDdertaUag,  warrant,  ord«r, 
aathority,  or  request,  or  anj  acooantaUa  recdipt,  aoqnit- 
taace,  or  reoatpt  for  monsr  or  for  goods,  or  for  mmj  note, 
bill,  or  other  socsnritj  for  the  pajiMBt  trf  moner,  or  anv 
tadmrsemrat  or  asaisiuueDt  of  txf  snoh  aooonnt^  reoeipt, 
wi^LJSi?^  2?  atorwaid  to  defraad,  sImU 


to  aU  the  ptiril^es  of  membmiup  at  any  flaee 
where  a  brandi  of  the  aode^  eziated. 

Hie  qnaliflcations  for  membenhip  woe  the  pay* 
meat  of  an  entrance  fee,  a  certain  time  of  pnb^ion, 
an'il  certain  general  payments  made  at  meetinp  of 
thv  society  calkd  "  oooits."  At  these  courts,  coe- 
stitated  tiie  prwepce  (rf  the  dnef  ranger,  the 
<*ief  ranger,  the  treasurer,  tbe  secretary,  and  two 
members  at  the  least,  the  payments  were  made  to 
the  secretary,  and  by  him  handed  over  there  and 
then  to  the  treasurer.  Neither  the  chief  ranger, 
nor  the  rab-chief  ranger  rec«Ted  or  was  reqmiiUe 
for  any  of  tiiese  paymeota,  nor  were  their  ngua- 
tues  to  a  "deaiBooe"  underatood  as  faapartiag 
that  any  money  had  been  lecelTvdbj  them  ereltlHr 
of  them;  but  a  "clearance"  without  their  Bgna- 
tores  would  not  hare  been  accepted. 

Edward  Crsgg,  a  member  of  tbe  aodety,  wm 
entitled  to  a  "clearance,"  but  the  mooey  be  had 
paid  had  not  been  accounted  for  by  the  prisoner  to 
the  treasurer. 

Tbe  prisoner  sent  to  Ciagg  a  **daaiaBee,"ef 
vhidi  the  firilowing  is  a  0017,  and  to  wUeh  he 
fcwged  the  namea  of  the  cluec  and  the  sab-chief 
langm. 

iMcooH  Onnaa  or  Toavms  Rkuiult  Socnn. 
Henbanr  Cleaniace. 
AsUualsad  fonn  parsnaat  to  Ooassal  law. 

SsKCBL  SaAWcBoas,  Punt.  Sm. 
Court «  FalBtam.'' Ho.  «l»  of  Oe  IiMd^DiBtTkt,  Ml  at 
the  Baiawood  Azma^  Haiawpod-ati  not,  in  Losds,  b  Os 
oovBtj  ot  Teak. 

To  all  wboM  ft  may  ooBoan.  These  are  to  BtrMtj_  Ost 
tbe  bearer  hereof,  brotbar  E4wahl  Gran,  a  [etaU  AMm 
titLgU  or  wtarritd]  mairled  man,  now  agsd  twmtMb  Ttan, 
bj  trade  a  pointer,  waa  adnttted  a  Bsaaalior  of  the  obofa 
oonrtoB  thoStth  oaroCJoao  UStb  sad  ImbbU  all  dass 
anddanoada  up  to i£b IMh  dv  of  Angvst  USB. 

wo  therefore  herein  aaaoriae  aoj  aooit  of  Oe  otdsr  to 
aooopttfae  said  brother  as  a  deanaeo  aenbar,  aoHost  to 
the  eonditiona  expreaaed  ia  the  geaonl  laws,  to  wUch,  as 
for  aa  thej  msj  appljr  to  tbe  aboTO  eoozt^  we  oadstaks  to 
oontbmi. 

In  witnc—  wheWBl  we  haw,  by  tKtder  of  the  eonrt  aad  oa 
UsbohsU,  sabserihod  our  taaada^  Bad  aazed  tbe  Deal  cf  tha 

court. 

Tnoua  Kiw,  CiAel  Banger. 
(BeoL)  Joaa  Dorxa^  aab-CUef  kaiigat 

OaoBOB  raaa^  SooolafT. 
C&in«w.^^1ifl  aMoAar  to  whom  tUsdeaiaBeo  la  gn^at, 
most  throw  it  la  to  aooM  legal  oonrt  wtthta  two  talibT 
Btontbs  from  tha  tbno  of  diawtaif  tba  aam.  md  AoMH 
he  refused  by  ear  eoovt,  it  waatM  returaed  to  fhs  aMt 
which  graated  It,  withtai  nnn  nslsailai  nooth,  orthe  mm- 
berwaTbeoomoaaapaiidoJ;  (■oeGaaanlI«w^ 

We,  the  nadaiaiKBed,  dodavo  that  Oils  la  Uie  doeonuat 
gment^^  tUa  oooil^  No.  U67,  br  laoUisr  Cragg,  «b 

Wnxus  Taun^  C.B. 
(Seal.)         N&THASiBL  Powau,  8.C.B. 

Thomas  Baym,  Secretarr,  Court  ISST. 

KarS4,1884. 

The  question  for  the  opinion  of  the  conit  is, 
whether  the  abore  docnment  is  an  acquittance  v 
receipt  for  money  within  tbe  meaning  of  the  statute  f 
Iba  prisoner  was  cmTicted,  but  admitted  to  b^ 

No  counsel  were  instructed  on  either  side. 

CocKBtJUH,  C.  J.— In  this  oaae  it  aj^eara  that 
there  was  a  doubt  whether  tbe  document  tbe  pri- 
soner was  indicted  far  forging  was  an  acqnittaoee 

or  receipt  for  money  within  the  statute  24  A  26 
Vict.  c.  98,  8.  23,  upon  which  the  indictmoit  wu 
framed.  We  are  of  opinicm  that  it  was  not  so 
acquittance  or  receipt  for  money  within  that  enact- 
ment, and  that  it  is  nothing  more  than  what  it  p«- 
poru  to  b^  rig,,  a  certificate  certlQiog  tiiat  the 
bearer  was  admitted  a  member  of  the  court  whicli 
issued  it,  and  had  paid  up  all  dues,  and  authoriuDg 
any  other  court  of  the  Ancient  Order  of  Fwesten 
to  accept  the  bearer  as  a  clearance  member.  We 
think  that  it  ia  simply  a  certificate,  and  not  in  tsj 
sense  of  the  term  an  acqnittanee  or  reedpt  tot 
money,  and  thenfoe  ttutt  tbeieonTicti«Hi  cannot  be 
upheld.  Digitized  byXjll8i§gl®-W; 
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COUBT  or  ABXntALTT. 

JUportad    Huu  T.  Pnanu.  Sm.,  B«iWaMt-I«w. 

Weebiadev,  Noa.  17, 1869. 

Thb  Bbnoal. 

CWm^  Owrt  Admiralty  JsrittHcHon  Act  (SI  &  82 
Fiet  &  71) — Q'dv  to  twhWt  proetedagt  in  tkt 
Bi^  Qmrt  tff  Atbami^. 

'UttM  anat,  in  pwrnaaet  of  lAe  provittont  of  mc(,  9, 
mil,  ahouid  it  (Auui:  grant  an  orSer  for  inati- 
iMtHig  proeeedmgt  btfitre  if,  which  ntight  have  been 
talm  miUma  agrtanant  in  0»  County  Court. 

Garkaon  mored  in  tiiif  caw  for  an  order  to  insti- 
tute a  niit  aoder  the  abore  tection,  on  the  part  of 
the  ownen  of  two  stesoi  tugs,  who  claimed  to  bare 
rendered  salTage  lerTice  to  the  Betigal  (ISOO  tons 
burthen).  An  agreement  had  been  made  between 
the  maaten  of  the  tuga  and  the  maater  of  the 
Baiffal,  to  tow  her  into  port  for  a  ppecifled  ium,  but 
it  wa>  alleged  that  inbseqaently  the  difBcoltv  of  the 
enterprise  had  increased,  and  a  question  of  law  was 
likely  to  arise,  whether  the  serricea  rendered  did 
not  MDOODt  to  salTage. 

The  CouBT  granted  the  application. 

Jmutors  f i»r  plaintiff,  LoMolut  and  N^aon. 

l^utdag,  Nov.  28,  1869. 

Thb  MaiirHU. 

Cbftt — ^oe^—lntpectian  of  document*—  Vtnueu- 
,  tary  motion. 

Tkis  court,  »  oflcoHf  wAve  a  miaion  i$  madtfbr  leave 
to  iupeet  theumente  without  a  prteiout  t^Heatim 
to  tko  penon  m  poaxHUH^  wiU  eondomn  the  party 
movi^  w  eoita  of  the  motion. 

Thiu  was  a  cause  of  salTage,  In  which 

PhiWmon,  on  the  part  of  d^endants,  inored  for 
teave  to  inapect  certain  policiet  of  inaursncs  and 
bills  of  lading. 

Clarimm  for  the  plaintiffs,  offered  oo  oppoaition 
to  the  order,  so  far  aa  documents  in  possession  of 
the  plaintiff  were  concwned,  bat  asked  that  the  da- 
dants  he  condemned  in  the  costs  of  the  motion 
iriiieh  was  anneoessaij,  diey  having  made  no  pre- 
Tions  i4qilication  to  the  ^ntiffs  fbr  leave  to  inspect. 

Sar  R  FHiuJMOBa.— Hie  defendants  must  have 
their  Mder ;  bat  I  ahall  condemn  tbem  in  the  cost 
of  Ote  motion.  The  court  will  follow  this  rale  in 
^  caaaa  where  a  motion  for  ioapection  ia  made 
wtthoot  prerioDs  application  to  tiie  other  side. 

Procton  for  plaintiff,  Clarkton,  Son,  and  OreeuueB. 
Proctmfor  defandanta^  Airc&onf  and  Sane. 

The  HbaXt  or  Oak. 

Mortgage— 'fraudulent  Preference. 

2%e  Admira^y  Court,  being  a  court  of  law  and  equity, 
wilt  /bBow  the  deeiiione  of  tkt  oourti  qf  law  and 
agiiAy  w  de^ng  gwtfwM  under  the  banbigitqr  law. 

Where  a  debtor  mortgaged  to  one  eredUor  aU  hie  effeela, 
with  a  obmnMe  exception  in  view  of  bankruptcy, 
4P&i  «*(Aoat  amfpreaent  egnivaknt : 

Sold,  that  the  mortgagee  were  not  vahd, 

SemAle,  a  dAtor  meet  not  aeeigu  aB  or  nearh  all  hie 
eff^eiM  to  OM  creditor,  loaato  out  it  out  of  lie  power 
to  carry  on  hie  trade ;  but  tuck  an  amgnment  i*  not 
mceetarify  frauduUni  where  it  deee  not  include  hie 
lradeeffiKte,erwiienhegeteapn»eiUeipiivaleM,a»d 


[Asm. 

Tfu  aeeignment  of  a  eecurity  to  a  parliaUar  creditor, 
even  t^en  bankrupty  ia  iaevilable,  if  the  aatignment 
be  not  made  vohntarib^  but  at  the  demand  of  a  ere* 
diter,  in  net  neeeeear^  a  flraudulent  pr^erenee. 

This  was  a  cause  of  mortgage  instttated  under 
the  Admiralty  Court  Act  (24  Vict,  c  10%  s.  11,  by 
W.  F.  Watts,  the  mortgagee  of  the  sloop  Heart  of 
hor  tacltle,  &c.,  againat  W.  P.  V.  WaUii,  the 
aaaignee  in  bankruptcy  (tf  Julius  Vandenber^ 
hia  refl^atered  owner  interrening. 

The  material  facta  ot  the  ease  woe  these :  There 
waa  a  shipt^ns  firm  at  Fortsmontb,  of  Vandenbei^h 
and  Son,  and  to  this  firm  Watts,  the  plaintiff, 
before  the  year  1S66  (the  exact  date  did  not  appear) 
became  a  clerk  for  a  twelremoath  without  any 
salary,  and  afterwards  at  a  salary  of  1  Of.  a  weel^ 
but  with  no  obligation  to  a  fixed  w  a  regular  attend- 
ance, and  with  liberty  to  cany  on  a  aort  of  buainess 
of  his  own  with  maatera  of  ships,  for  the  sale, 
exchange,  and  transfer  of  their  private  adventures. 
His  chief  duty  to  tlra  firm  waa  to  enter  ibipa  at  Uie 
Custom  House  and  clear  them  out.  In  June  1866, 
he  entered  into  an  engagement  with  Mr  JuUua  Van- 
denbergh,  the  mortgagor,  who  appears  not  to  have 
been  a  owmber  of  the  firm,  but  who  cairied  wi 
business  in  another  room  (rf  the  same  house  ia 
wliich  the  firm  carried  on  their  buainesa.  Jnliui 
Vandenbei^b  waa  a  shipowner  and  a  commission 
agent,  and  Watts  was  engaged,  according  to  his  own 
statement,  "  to  do  his  work  generally,"  for  which  he 
waa  to  veceive  flOL  per  annum,  bat  of  tliaft  he  nevn 
did  reorive  a  farthing.  Almost  liia  first  act  appears 
to  have  been  to  aaaiat  iiia  new  master  in  endeavouring 
to  ol>tun  the  assent  of  creditora  to  a  deed  of  compo- 
sition at  5a.  in  the  pound.  This  attempt  failed,  and 
Julius  Vandenbergh  was  obliged  in  the  year  1866 
to  do  what  is  technically  called  "  keep  bis  house," 
which  it  ia  admitted  constitated  an  act  of  bank- 
ruptcy, but  oo  creditor  chose  to  make  him  a  bank- 
rupt ;  and  he  appears  to  have  remained  unmolested 
until  the  year  1869,  and  vras  therefore,  under  the 
88th  sect,  of  12  &  18  Vict.  c.  106,  not  liable  at  that 
time  for  an  act  of  bankruptcy  committed  more  than 
twelve  months  before.  Tlie  Heart  of  Oak,  which 
belonged  to  Julius  Vandenbergli,  aaflcd  upon  what 
is  called  the  principle  of  thirds.  Hie  master  |Mukl 
the  crew  their  wages  and  food,  deducted  two-thirds 
for  himself  from  the  eamingi  of  the  ship,  and  paid 
the  other  third  to  the  owners.  Watts  received  this 
one-third,  and  paid  it  over  to  Julius  Vandenbergh. 
Watts  kept  a  sort  of  diary  with  an  account  of 
moneys  which  he  liad  paid  for  Julius  Vandenbergh 
from  June  1866,  but  lie  never  kept  any  account 
of  moneya  received  fnun  Julius  Vandenbergli, 
and  took  no  receipt  and  made  no  entry  of  moneys 
which  be  paid  over  to  him  ;  be  received  from  90i^  to 
100/.;  be  kept  no  account,  but  tied  the  vouchers 
together.  He  kept  no  books  at  all  for  himself,  and 
Ji^ius  Vandenbwgh  liad  no  hanking  account. 

It  appeared  that  receiving  no  Mlary  or  repay- 
ments of  any  kind  for  his  disbursements^  Watts 
pressed  VandeDbergh  for  a  security  and  obtained 
the  equity  of  redemption  of  some  houses ;  bat  in 
January  1869,  there  being  some  considerable  sum 
(about  loon  due  to  him  he  preaaed  for  further 
security,  and  Vandenborgh  being  satiafled  with  liis 
accounts,  which  he  says  he  went  tinough  with  him, 

Save  to  Watts  the  security  of  the  first  mortgage 
ated  the  4tb  Jan.  1869  (which  was  registered 
on  the  26th  March  1869),  for  110^ ;  Watts  pre- 
pared this  mortgage,  as  be  did  the  subsequent  one^ 
bimiself.  In  the  early  part  of  the  same  monUi^ 
between  the  Sth  and  lOth^th^  Heart  of  Out  got 
up<Hi  the  rocks  at  Lyme  Cobb  and  sulTmd  severe 
damage.  Watts  called  upon  Vandenbergh  to  repair 
this  damage,  but  Vandenbergh  declined  on  the 
gHNind  that  Iw  had  no  nion«y.  Wtf  ts  nndert^  ta 
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mokfl  the  ropiin  and  uked  for  a  further  mortgage 
M  a  Mcnrity,  and  he  gave  some  eridence  t^at 
be  expended  upwards  of  €0/.  for  this  purpose. 

The  second  mortgage  wa«  pleaded,  and  sworn  to 
faaTe  been  executed  on  the  8th  Jan.  1869;  it 
purported  to  secure  therepaymeat  of  the  sum  of  60i. 
It  was  admitted,  however,  upon  the  eridence,  that 
it  certainly  was  not  executed  until  after  the  29th 
March.  This  admission  was  ineTitable,  because, 
purporting  to  be  executed  on  the  Stb  Jan.,  it 
recited  the  registration  of  the  fMtner  mortgage  on 
the  29th  March  following.  This  was  sought  to 
be  explained  by  reference  to  an  agreement  which 
bore  date  the  8th  Jan.  1869,  and  it  was  said 
that  the  second  mortgage  was  merely  an  am- 
plification of  the  agreement  which  it  was  urged  was 
contemporaneous  with  the  repair  of  the  vesael. 
This  ac^eement  was  not  put  lo  evidence  till  after 
the  eroai  examination  of  Watts.  The  bankruptcy 
took  idace  on  the  10th  May,  and  the  second  mort- 
gage was  not  registered  till  the  August  following. 
It  further  appeared  that  in  Dec.  1868,  or  there- 
abouts, another  attempt  at  composition  with  his 
creditors  was  made  by  Vandenbergh,  in  which 
Watts  took  an  active  part,  and  wbldi  It  waa  laid 
failed  on  account  of  the  refusal  of  a  single  creditor. 
In  Jan.  1869,  the  debts  were  between  1400^. 
and  1S0(U,  and  it  was  admitted  by  Va.idenbergh, 
that  tbwe  remained  no  available  assets  for  creditors. 

Giffard,  Q.C.  and  Cohtn  for  d^endant.— The 
■econd  mortgage  is  inoperative,  as  an  act  of  bank- 
ruptcy had  been  committed  within  twelve  months 
of  the  actual  bankruptcy,  and  the  ship  at  the  time 
of  the  execution  was  within  the  order  and  dlaposi- 
tiiw  of  the  bankrupt : 

ISAlSViot  clOS,  a.  125; 

17  A 18  Yiet.  o.  104,  sa.  S7,  43,  ^.  66,  70. 
There  is  no  proof  that  the  second  mortgage  was 
executed  before  the  bankruptcy,  it  was  ant^ated, 
it  was  not  registered,  and  there  can  be  no  doubt  on 
consideration  of  the  evidence  that  it  was  executed 
after  the  bankruptcy.  In  reference  to  the  first 
mortgage,  apart  from  any  othsr  consideratioD,  it  is 
a  fraudulent  preference ;  the  facts  disolose  a  aecret 
trust  in  favour  ot  the  bankrupt,  therefore  the  mort- 
gage is pfr  se  fraudulent : 

lSElix.0.5; 

Twine's  Cass,  1  8m.  L.  C.  1. 
There  is  a  frandalent  preference,  for  by  the  mort- 
gage the  mortgagor  conveyed  all  his  available 
assets : 

Ex  parU  Foxley,  re  Nurse,  L.  Aep.  3  Ch.  App. 

5iS :  18  L.  T.  Bep.  N.  S.  862 ; 
Woodfumta  v.  JVurrav,  L.  Bep.  2  Q.  B.  633: 

19I..T.Bei>.N.8.!ftO; 
Oraham  t.  CKapman,  12  C.  B.  85. 

Butt,  Q.C.,  and  Pritchard,  for  the  mortgagor. — The 
ship  was  out  of  the  control  of  the  bankrupt  once  the 
first  mortgage  was  made,  and  at  the  time  of  the 
second  mortgage  he  was  not  the  owner : 

Oriffith'B  Bankrnpt<?,  p.  450; 

Joy  V.  Campbell,  1  Sch.  A  Let.,  328. 
Moreover  the  objection  that  the  ship  was  in  the 
bankrupt's  order  and  disposition  at  the  time  of  the 
bankruptcy  should  have  been  specifically  pleaded, 
^e  mortgage  was  registered  in  the  usual  way,  and, 
not  pending  any  proceedings  in  bankruptcy,  the 
mortgagor  did  not  remain  in  possession,  and  the  gift 
was  only  of  part  of  the  mortgagor's  property,  and 
not  general ;  therefore  Twine'M  case  doea  not  hold 
good  in  the  present  case : 

Van  CaaUet  v.  Booi«r.  8  Ex.  691 ; 

Brown.  T.  Ksmpton,  19  L.  J.,  N.  S.  169,  0.  P. 
The  mortgagor  was  not  really  bankrupt  till  after 
'  execution  of  the  second  mortgage.   Even  if  the 
upt  assigned  all  his  i»operty  this  would  not 
irily  oonatitttta  &  fraoduleat  {cefefeDoe^  the 
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court  must  decide  this  question  on  an  examination 
of  all  the  facts  of  the  case. 

Smith  V.  Timms,  4  L.  T.  Ben.  K.  S.  827 :  1  H.  A  C. 
84S; 

Johnson  T.  Feseymtyer,  3  Da  G.  A  J.  18 ; 

B<jlm«  T.  Button,  2G.A3. 19. 
It  is  clear  that  the  first  mortgage  did  not  convey  all 
the  morti^^^'s  interest,  f(a  after  that  had  been 
given  it  was  still  worth  plaintiiTB  while  to  advance 
money  on  a  sectiitd  mortgage,  and  the  mortgagor's 
good  faith  is  shown  his  ^Muding  the  moo^ 
raised  by  the  second  mt^tgage  in  reptfra. 

Sir  R  J.  Phillihorb— This  court  la  required, 
and  I  believe  for  the  first  time,  to  administo-  the 
law  of  bankruptcy  as  between  an  assignee  and  a 
creditor  mortgagee.  The  present  Lord  Chancellor 
ohsernd  in  the  case  of  Jbx  parte  Roeeley,  speaking 
of  the  assignment  of  property  by  a  bankrupt, 
*'  there  cannot  be  any  difference  in  the  mode  of 
judging  of  such  an  assignment  in  tiie  courts  vi 
common  law  and  equity,"  neither  can  there  be,  I 
may  add,  any  difference  in  the  mode  of  judging  of 
such  a  case  in  the  High  Court  of  Admiralty,  which 
ii  both  a  court  of  law  and  equity,  and  I  must 
endeavour  to  dedde  the  matter  now  before  me  upon 
the  same  prindplea  as  ^ose  which  have  governed 
the  decisions  in  those  courts.  The  industry  of 
connsel  has  famished  me  with  reference  to  all  the 
principal  cases,  and  to  some  of  them  I  will  presently 
refer.  [His  Lordship  then  proceeded  to  aummarise 
the  facta  as  above,  and  having  done  ao  continued.] 
I  think  it  unnecessary  to  go  into  further  detuL  1 
am  satisfied  upon  the  whole  evideDoe  as  to  two 
material  points :  First,  that  after  the  aasigDment  of 
the  equity  of  redemption  in  the  houses  and  the 
mortgage  of  the  Heart  of  Oak,  there  remains 
scarcely  any,  and  if  any,  the  moat  inconsiderabW, 
asaets  in  tiie  bands  of  Vandenbe^h;  aecondW, 
that  at  the  time  when  these  assignments  were  raadp, 
both  Vandenbergh  and  Watts  were  awue  that  the 
former  was  practically  bankrupt.  It  was  said  that 
I  had  no  evidence  that  the  ship  was  not  of  greater 
value  than  both  the  mortgages,  and  that  perhaps 
the  property  not  assigned  was  therefore  consider^ 
able  ;  but  Watts,  In  answer  to  this  questim  pat  to 
him  by  the  counsel  for  the  assignee,  "  How  was  the 
composition  "  (that  is  the  ivoposed  cumpoaitioa  of 
5s.  in  the  pound)  "  with  the  creditors  to  be  paid  ? 
you  had  the  equity  of  redemption  of  the  houses  and 
the  mortgage  of  1^  Heart  of  Oak,"  answered,  after 
a  considerable  pause,  "I  don't  know."  Nor  did  he 
or  VandeabOTg^  in  his  examination  before  me,  ever 
pretend  or  suggest  that  there  was  an^  margin  of 
property  to  be  derived  &om  the  ship  after  the 
mtatgages  had  been  satisfied.  And  here  I  may 
observe  that  some  furniture  said  to  have  been  pos- 
sessed by  Vandenbergh,  but  apparently  of  the  most 
trifling  valu^  was  the  only  property  which  could 
beaumeted  as  not  being  covered  by  the  aaaign> 
ment.  Having  arrived  at  these  (Mudusions  of  fao^  I 
forbear  to  dwell  upon  the  various  circumstances 
of  suspicion  which  surround  the  case  of  the 
plaintiff ;  but  I  will  add,  that  with  respect  to  Ute 
demeanour  of  the  witnesses,  while  there  was  obrir 
ously  much  in  the  broken  health  and  spirits  ol  the 
bankrupt  (who  was  moat  humanely  crosa-examined) 
to  excite  compassion,  there  was  aj^rently  do  want 
of  candour  in  bis  evidence,  or  in  the  manner  in 
which  be  gave  it — a  remark  I  regret  to  say  is  in 
my  judgment  inapplicable  to  tiie  testimony  of  the 
plaintiff.  It  remains  for  me  to  state  briefly  the  law 
which  is  applicable  to  this  state  of  facts.  Before  I 
oonsidw  toe  general  law,  I  will  deal  with  an  argu- 
ment founded  upon  the  Merchant  Ship[ang  and 
Bankruptcy  Acts.  The  126th  section  (tf  the  13  &  IS 
Vict,  c  106,  enacu  "that  if  any  bankrupt  at  the 
time  he  beoiMBM  bankrap^  ahaU     tfacptment  aad 
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pennisuoo  of  the  true  owner  thereof,  have  iu  hU ' 
poaaeMion,  order,  or  dispositioii,  any  gooda  or  chat- 
tela  whereof  he  was  reputed  owner,"  &c.,  such  gooda 
or  chattels  ahali  be  deemed  to  be  the  property  of 
the  bankrupt,  and  it  waa  contended  that  the  effect 
of  the  sects.  37,  43,  55,  66,  and  70  of  the  Mer- 
chant and  Shipping  Act.lSM  (17  &  16  Vict.  c.  I0i\ 
showed  that  this  ressel,  the  second  mortgage  of 
which  waa  not  registered  till  after  the  bankruptcy, 
was  still  in  the  "  order  and  disposition "  of  the 
bankrupt,  and  therefore  paaaed  to  his  assignees.  To 
this,  I  incline  to  think,  though  a  dedsion  upon  this 
point  is  not  necessary  to  the  view  which  I  take  of 
the  case,  that  it  was  effectually  replied  that  the 
words  in  the  125lh  section  of  the  first  statute  "  true 
owner,"  applied  to  third  persons,  and  that  the  fact 
of  the  registration  of  the  flrat  mortgage  before  the 
date  of  the  bankruptcy  was  rafflcdent  to  show  that 
the  vessel  could  not  have  been  aold  by  the  bankrupt, 
a  posidon  which  was  further  supported  by  a  refe- 
rence to  the  70th  section  of  the  Merchant  Shipping 
Act  1864  (17  &  18  Vict.  c.  104).  It  was  also  con- 
tended that,  apart  from  the  bankruptcy  laws,  these 
mortgages  were,  under  the  authority  of  Twiners  oate, 
Sm.  L.  C.  voL  1|  p.  1,  (raodulent  and  invalid,  ioas- 
raoch  as  the  oircumatancoa  showed  that  then  waa  a 
sticret  trust  between  the  parties,  and  only  a  colour- 
able disposition  of  the  property.  While  I  am  not 
prepared  to  say  that  this  argument  is  not  sound, 
1  shall  not  decide  the  case  upon  this  ground,  but 
upon  the  baokmptcy  laws  and  the  judgments  which 
expound  them.  I  was  referred,  during  the  course  of 
the  argament,  to  a  great  many  casea.  Thoae  which 
I  have  principally  consulted  are — I  state  them  in 
the  chronological  order— GroAwn  v.  Chapman,  12 
C.  B.  85  ;  Smith  v.  Carman,  E.  &  B.  35  ;  ^t(A 
T.  Timma,  1  H.  &  C.  849 ;  Johnson  v.  FeMnmever,  8 
De  6.  &  J.  13;  fVcodhatue  v.  Murrai/  (itf.); 
and  £x  porta  /Wh,  n  Hone  Ci^O  ^rom  these 
and  other  cases,  I  extract  the  followiDg  prin- 
ciplea  aa  applicable  to  the  present  case,  that 
fraud  in  the  bankruptcy  law  ia  not  necessarily 
an  intentional  fraud;  that  the  cardinal  prin- 
ciple of  the  bankrupt  law  is  that  there  shaU  be 
equal  distribution  of  the  bankrupt's  eSecta  among 
his  deditm;  that  among  the  corollary  principles 
are  these :  that  a  debtor  may  not  assign  all  or  nearly 
all  hia  effects  to  one  creditor,  so  as  to  put  it  out  of 
his  power  to  carry  on  hia  trade.  Such  an  assign- 
ment is  not  necessarily  fraudulent  where  it  does  not 
iDclnde  his  trade  effects ;  for  the  test  is  whether  the 
neoeaaary  effect  of  the  deed  is  to  defeat  and  delay 
the  creditors  of  the  trader,  and  not  whether  it  stops 
his  tnde.  An  assignment  of  th^  whole  and  auch  an 
assignment,  with  a  colourable  exception  of  a  part 
only,  is  in  effect  an  assignment  of  the  whole,  and  auch 
an  aaaignment  ia  fraudulent  in  the  eye  of  the  law. 
The  aale  of  the  whole  of  a  trader's  effects  to 
a  bona  Adt  purchaser  is  not  necessarily  frau- 
dulent if  the  trader  gets  a  present  equivalent 
for  hia  goods;  but  where  the  payment  of  an  old  debt 
is  taken  as  part  of  the  price,  the  trader  gets  no  such 
equivalent,  but  his  transfer  has  the  effect  of  defeat- 
ing and  delaying  his  creditors.  The  assignment  of 
a  security  to  a  particular  creditor,  even  when  baiik- 
rui-tcy  is  ineviuble,  if  the  assignment  he  not  made 
Tcduntarily,  but  at  the  demand  of  the  creditor,  is 
not  oeoesBsrUy  a  fraudulent  pr^erenoe.  Applying 
these  principles  to  the  circumstances  of  the  case 
before  me,  I  am  of  ojdnion  that  these  mortgages 
fall  under  the  category  of  a  fraudulent  preference 
to  a  particular  creditor,  inasmuch  as  by  means  of 
tlieee  an  assignment  was  made  by  the  trader  of  all 
his  effects  with  only  a  colourable  exception,  in  con- 
templation of  bankruptcy ;  and  because  sudi  an 
assignment  was  made  without  any  present  equiva- 
laat,  and  the  effect  of  the  assignment  waa  to  delay 
and  defeat  the  equal  diatribution  of  his  effecU 
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am<Hig  all  his  creditors,  I  must  proDOunce  gainst 
the  validity  of  theae  mortgages,  and  diamlai  the 
petition  of  the  mortgagee  with  coats. 

Proctors  for  the  plaintiff,  Pritchard  and  Sons. 

Solicitors  for  the  defendant,  WiiUs,  Renard,  and 
Fbgd. 

Jan.  nth  emd  \%A. 

Thb  Elizabbth. 

Covnty  Court  Admiralty  Jurisdiction  Act  1870  (31  ^  83 
Vict.7l)~General  Order  H ^Cross  cauees^Appeal 
— Consolidation, 

Where  in  cross  causes  of  damage  ths  amount  of  damage 
sustained  bv  the  innocent  vessel  was  tnder  50£,  and 
the  wrongdoer  sought  to  appeal  in  both  causes,  and 
prayed  that  thof  might  be  consolidated : 

Held,  that  the  court  wilt  not  order  the  consolidation 
of  cross  causes  tried  together  under  Qeneral  Order  87, 
yor  the  purposes  of  appetU,  and  that  on  proper  evidaice 
bevsg  affwded  that  f  Ae  amount  of  damage  had  been 
aaurlatMd  to  be  under  50/.,  the  appetd  smuld  be  ttia- 
aiseed  w  the  emte  iu  wkiek  the  a/^aeUaut  had  betn 
de/endaat. 

Tia»  waa  a  motion  to  diamiaa  an  appeal  from  a 
dedsion  of  the  Judge  of  the  City  of  London  Court 
on  the  ground  that  the  decision  being  for  a  sum  of 
less  than  50/.  ao  appeal  lay  under  the  81st  secUoaof 
the  County  Courts  Admiralty  Jnriadiction  Act. 

The  suit  arow  out  of  a  ooUiaion  in  the  river 
Thames  between  the  schooner  EHztdieth  and  the 
steam  ship  Adalia,  in  which  both  vessels  sustained 
damage.  The  schooner  brought  a  suit  against  the 
Adalia  placing  her  damage  at  100^.,  and  the  Adalia 
brought  a  cross  suit  in  the  above  cause,  the  Elizabeth 
placing  her  damage  also  at  lOOl.  At  the  hearing  it 
waa  agreed  that  both  suits  should  be  bmrd  and 
decided  upon  the  same  evidence,  and  that  the  ques- 
tion of  damages  should  be  referred  to  the  nautical 
assessors  who  sat  with  the  County  Court  judge. 
The  judge  decided  that  the  Elixabeth  was  solely  to 
blame  and  dismissed  the  suit  against  the  Adalia^ 
and  in  the  cross  suit  gave  judgment  for  the  Adalia. 
The  damages  have  not  yet  been  assessed.  The 
owners  of  the  schooner  appealed  against  both  deci- 
sions. 

H'e6sfar,  for  the  appellants,  contended  that  no 
appeal  lay  io  the  case  of  Uie  Eliaab^  aa  the  umse 
came  within  the  81st  aecUon  of  the  County  Court 
Admiralty  Jurisdiction  Act  Affidavits  were  read 
to  prove  that  the  damage  sustained  by  the  Adalia 
did  not  amount  to  50^  and  that  the  award  of  the 
assessors  when  made  would  be  for  a  sum  under  that 
amount.  It  was  oMitended  that  the  words  of  the 
section  awlled,  and  that  the  mroumstaaces  of  tbfi 
case  havu^  been  beard  on  the  same  erideno^  did 
not  disentitle  the  plaintiff  to  the  beoeflt  «  the 
section. 

Eduyu  Jone*t  oootra.— The  section  doea  not  qfly, 
the  decree  not  being  for  any  specific  smn.  In  case 
it  be  considered  aa  applying  to  croes  causes,  aa  in 
this  case,  if  the  plaintiff  should  succeed  in  thia 
motion,  and  the  defendant  (the  plaintiff  in  the  otRbr 
suit)  should  succeed  on  the  appeal,  there  would  be 
this  absurdity :  On  the  same  evidence  and  between 
the  same  parties  the  judgment  would  be  diametri- 
cally opposite.  He  also  contended  that  the  plaintiff, 
having  entered  hia  suit  for  100/.,  could  not  amend 
his  claim  by  putting  his  damages  at  a  smaller  sum, 
for  the  purpose  of  taking  away  the  defendant's  right 
of  appeal.  He  cited  North  v.  B<drm^  L.  Bep.  ft 
Ex.  69  ;  17  L.  T.  Rep.,  N.  8.  676. 

Sir  R.  J.  Phillimosb  Thia  ia  a  cattae  of  appeal 

from  ths  City  of  London  Court,  loatituted^  the 


Thb  Elizabbth. 
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owDers  of  the  Elizabeth  against  the  owners  of  the 
Adaiia  in  (he  sum  of  300^  There  were  cross  suits 
in  the  court  below  which,  under  the  87th  order  of 
the  General  Orders  issued  under  the  County 
Courts  Admiralty  Jurisdiction  Act  1S68,  were 
heard  "  at  the  same  time  and  upon  the  same 
eridence."  Under  the  Slst  section  of  the  Act 
referred  to  (91  &  S2  Vict.  c.  71 X  "  no  appeal  shall  be 
allowed  unless  the  amount  decreed  or  ordered  to  be 
due  exceeds  the  sum  of  60/."  In  the  suit  in  which 
the  Elizabeth  was  plaintiff  the  cause  was  dismissed, 
and  in  the  suit  in  which  the  Elizubeih  was  defendant, 
she  was  pronounced  solely  to  blame ;  and  theamount 
was  referred,  by  consent,  to  the  nautical  assessors. 
The  report  of  the  assessors  I  hare  not  before  me ; 
but  I  have  two  affidavits,  one  from  the  proctor  for 
the  Adaiia,  stating  that  he  verily  believes  tne  damaoe 
sustained  by  the  AdaUa  to  be  the  sum  of  29^.  10«.  la., 
and  no  more  ;  and  another  affidavit,  by  the  manag- 
ing clerk  of  the  owners  of  the  Adaiia,  to  the  effect 
that  the  damage  sustained  by  her  does  not  exceed 
SO/.  It  appears  from  the  affidavit  of  the  solicitor  for 
the  £lumtth,  that  both  (he  suits  were  instituted  for 
the  sum  of  1001  in  the  court  below.  The  EHxabeth 
has  appealed  in  both  causes.  The  Adaiia  prays  that 
the  appeal  in  the  case  iu  which  she  was  the  plaintiff 
in  the  court  below  may  be  dismissed,  with  costs, 
on  account  of  the  damage  received  by  her  being 
under  the  sum  of  501  Tha  Elizabeth,  on  the  other 
hand,  prays  that  the  (wo  suits  may  be  consolidated, 
and  Uiat  an  order  may  be  made  as  to  the  amount  of 
security  for  costs,  and  all  further  proceedings  in  the 
court  below  stayed.  Upon  this  statement  of  facta 
two  questions  have  bean  mooted  before  me — first, 
whe^er  the  two  suits,  having  been  heard  together 
in  the  court  below,  should  not  be  considered  as  one 
suit,  in  which  case,  as  the  EKzabetA  claims  upwards 
of  501,  and  has  received  nothing,  the  section  of  the 
statu(e  would  not  applyi  according  to  my  ruling  in 
a  former  case  ?  Secondly,  whether  I  have  proper 
evidence  before  me  that  in  the  case  in  wbidi  the 
EUxaheth  is  defendant  the  amount  decreed  orordered 
to  bo  due  does  not  exceed  501?  As  to  (he  first 
qnesilon,  I  am  of  0[Hnion  that  the  two  suit*  cannot 
be  considered  as  one,  any  more  than  if  they  hod 
been  respectively  instituted  in  different  county 
courts.  This  position  is  further  confirmed  by  the 
practice  on  appeals  from  the  High  Court  of  Admi- 
ralty, in  which  cross-saits  which  have  been  heard 
together  are  (rea(ed  as  separa(e  with  respect  to  the 
institution  of  the  appeal.  I  must  therefore  dismiss 
this  appeal  when  I  have  proper  evidence  before  me 
that  the  amount  decreed  or  ordered  to  be  due  does 
not  exceed  601  The  second  question  is,  whether  I 
have  or  not  the  requisite  evidence  on  this  point, 
and  I  am  of  opinion  that  I  have  not.  I  have  con- 
sidered (he  case  cited  of  Worth  v.  Bolrosd  (tvp.) 
^The  finding  of  the  assessors  as  to  the  amount 
will,  I  presume,  be  made  part  of  the  decree  nunc  pro 
ttiTic,  and  on  an  affidavit  being  filed  that  that  finding 
places  the  amount  under  601,  I  shall  dirrat  that 
the  appeal  in  the  suit  in  which  the  Adaiia  is  plain- 
tiff be  dismissed.  The  motion  will  stand  over  fur 
the  filing  of  the  affidavit. 

At(omeys  for  appellant,  Lowbu  and  Ntlaon. 

Attoniqr  for  reipondent,  Stthu. 


0OUB.T   OF  PBOBAIB. 
Beported  by  W.  Lanssna.  ba.,  ButotsgatLsw. 

Tvadas,  Jan.  11. 

In  (he  Goods  of  J.  JiMma. 

Adminiatraiim  —  Estate  not  wAo/b  adminiHtTtd  — 
Sureties  aSowed  to  jtutifyjbr  imaa»imaUrtd  porfjan 

A  vrift  UnA  out  admimstratum  to  her  haibaxfe  etiaU, 
taut  ieooiM  inwiw  hefan  eoHqdetA/  admaniltriMt  iL 
7^  oatrt  in  gratiiag  adaumttraHiM  lothgtm  aBimd 
the  suretjsi  to  Jiatifi/  Jar  tAs  prsssal  uslsad  ^  iki 
or^nal  wtAte  of  the  astofe. 

The  estate  of  John  James  was  administered  to  If 
his  wife.  It  was  of  the  value  of  30001,  and  iflcr 
odminUtwiog  it  all,  exo^t  about  1601,  the  beeaae 
insane. 

M'Comul  now  moved  that  administrattoo  bs 
granted  to  her  son — both  her  and  ber  hosbanffs 
sole  next  of  kin  ;  and  that  the  securides  should  be  re- 
quired to  justify  only  for  the  uoadminittered  residue 
of  the  estate,  and  not  for  ita  full  original  value. 

Lord  Pbhz  AKC  a. — The  thing  has  been  done  befin 
I  believe,  and  is  not  unreasooaUe.  Toa  teke 
the  grant  with  permission  to  the  sureties  to  justify 
for  die  smallest  amount. 


In  ^  Goods  of  O.  Fbuwdt. 

Will  of  damicUed  American — Two  sets  of  extatcrt— 
Thai-deed  to  be  diediarged  m  Ameriaa—hmpert' 
tioK  dUpetued  wiA. 

A  domiciled  Apuriean  ai^^eet  made  a  wiB  im  the  Unted 
States,  bi/ which  he  directed  his  properOf  in  tkiicaalrj 
to  be  paid  over,  qfter  the  diacharge  of  certain  ^leeijU 
Imaetes,  to  his  executors  m  America^  aad  to  he  if 
them  distribiited  according  to  the  propisitms  of  a  (nuf- 
deed  also  executed  in  the  United  States.  The  deti 
did  not  affect  the  deoohuion  of  yivpeitg  is  Bb 
country,  and  the  court  therefore  allowed  probate  ts  « 
without  ineorjporatiag,  an  affidavit  being  Sled  in  m 
regieOy  identtfging  it  by  date  and  name  of  tmtea. 

George  Feabody,  Ute  of  Donvers,  Massacfansseti^ 

U.S.,  a  domiciled  American,  died  in  London,  Nor.  4, 
1869,  leaving  a  will  duly  executed  in  the  United 
SUtes  bearing  date  Sept.  9,  1869.  By  this  will  be 
appointed  two  sets  of  executors,  one  aet  whom  be 
described  in  will  as  his  London  execntors,  the 
other  as  his  American  executors.  His  Loodon 
executors  were  directed  by  the  will  to  realise  hii 
estate  in  this  country,  and  after  Uie  wpnxot  cf 
certain  legacies  to  transmit  the  reeidue  to  Ae 
American  executors.  The  American  executon;  to 
whom  were  committed  the  control  and  managenwDt 
of  the  testator's  American  property,  were  directed  at 
the  end  of  a  certain  term  to  distribute  the  whole 
realised,  &&,  estate,  English  and  American,  accord- 
ing (o  the  muvision  of  a  family  deed  executed  in 
the  United  States,  and  appointing  an  entirely  dif- 
ferent set  of  trustees.  A  qnestloD  arose  In  the 
registry  whether  this  deed  ought  ta  be  IncoipmtBd 
with  the  probate,  and 

Dr.  Deane,  Q.C.,  on  behalf  of  the  BnghA  execu- 
tors, now  movod  (ha(  the  giant  of  probate  migfat 
go  without  setting  out  the  deed.  There  are  do 
trusts  in  it  to  be  discharged  in  this  country,  and  the 
English  executors  have  no  knowledge  of  it  vhst- 
eret.  All  that  they  have  to  do  is  to  pny  certaii 
memflc  legacies,  and  then  iiand  (he  ledavsovfrts 
the  American  executors.   He  mted 

ShOdon  V.  Sheldon,  1  Boh,  221 :  tni. 

In  the  Goods  of  Lord  Lasudaemeff{& US; 

9  L.  T.  Bep.»*  s.  aa.^^^^-'X'^c 
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Lord  Pbnzavcb. — The  reaaoa  for  th»  rule  which 
gare  rise  to  the  objection  in  the  registry  is  that  it 
is  desirable  to  hare  on  recOTd  there  the  names  of 
the  residoary  legatees,  so  that  if,  in  the  course  of 
time,  it  beoomei  necessary  to  have  another  grant, 
the  court  may  have  the  power  of  asoertuoiog  the 
penoDS  entitted  to  it.  Bat  in  this  case  it  appears 
to  me  UDDeceasary  to  take  that  iH«caution,  as  nothing 
will  happen  io  this  countiy  under  the  deed,  and  no 
devolution  of  property  in  this  country  will  be 
affected  by  it.  I  thinic  you  ought  to  be  allowed  to 
take  protwte  without  incorporating  the  deed ;  but 
you  must  file  affidavits  identifying  Uie  deed  by  its 
date,  and  the  oames  of  the  trustees  for  the  purposes 
of  reference.  Toa  must  alto  file  an  affldarit  that 
the  will  is  Talid  according  to  the  law  of  the  United 
Sutes. 

SoUdtcm :  /Wd^dSi. 


T\Mebg,  Jan,  18. 

In  the  Qoods  of  Okikstbad. 

Administration— SimuUaMous  death  o/*  husbcmd  and 
mfs — SurvivoTM/ig}  vncertaintg—Form  of  oath. 

T.  G.f  with  his  wife  and  three  children,  perished  in  a 
th^wreck.  There  being  no  evidence  as  to  mrvivor- 
th^,  and  no  will, 

TTie  coart  granted  administration  of  the  estate  of  T.  G., 
as  having  died  a  ujtdower,  to  the  maternal  grandfather 
of_  the  BHTviving  cAt'A^WL  and  directed  that  the  admi- 
nistrator's oaa,  instead  of  being  in  the  usual  Jarm^ 
ahovld  state  that  there  was  no  reason  for  believing  that 
the  wife  had  survived  her  husband. 

T.  S.  GriDBtead.  late  of  New  Shoreham,  Sussex,  a 
master  mariner^  sidled  In  the  brig  Diamond,  of  Sun- 
derland,  from  the  port  of  Shields,  with  a  cargo  of 
coala,  bound  to  Portsmouth.  His  wife,  Emma 
Susannah  Grinstead,  and  three  of  bis  children, 
Thomas,  aged  thirteen,  Harry  Bertram,  aged  eleven, 
and  Ellen,  aged  two,  were  on  board  with  him.  The 
riiip  never  reached  Porsmouth,  and  the  last  time 
ahe  was  seen  was  by  the  captuD  of  a  foreign  vessel, 
when  she  was  off  Beachy  Head,  labouring  heavily 
under  the  heavy  gales  of  the  llth,  12th,  and  13th 
Sept.  1869,  and  in  aach  a  position  that  it  was  im- 
possible she  could  escape.  Shortly  afterwards,  the 
Jong  boat  and  different  portions  of  a  wreck,  idebtifled 
as  being  part  of  the  brig  Diamond,  came  ashore  near 
Newhaven,  hut  nothing  more  was  seen  of  her.  The 
underwriters  at  Lloyds  paid  the  insurance  effected 
on  her  as  for  a  total  loss.  Mr.  Grinstead  left  three 
chUdreo  surviving,  Albert,  aged  eight,  Emma,  aged 
six,  and  Alice,  four.  He  owned  one  half  of  the 
brig  Diamond,  Diligent  search  had  been  made  for  a 
wiU,  hut  none  had  heea  found.  Albert  Griastea<3, 
the  eldest  of  the  three  surviving  children,  had,  by  a 
proxy  dated  Jan.  12,  1870  elected  Daniel  Young,  bis 
maternal  grandfather,  his  guardian,  for  the  purjiose 
of  applying  for  lettrrs  of  administration. 

Indermtde,  on  behalf  <tf  Daniel  Youn^  the  maternal 
grandfather,  now  moved  the  court  to  decree  letters 
of  administration  of  the  estate  of  Thomas  Grinstead 
to  him  as  the  lawful  maternal  grandfather  and  sole 
next  of  kin  of  the  said  minor  and  infants,  duly 
elected  their  guardian  for  that  purpose,  for  their  use 
and  benefit  until  one  of  them  shall  att^  the  age  of 
twenty-ona  In  the  form  of  oath,  instead  of  stating 
tiiat  the  deceased  had  died  a  widower,  it  would  be 
necessary  to  state  that  there  was  so  reason  to  believe 
that  the  wifehad  survived  her  huabanil.  In  all  pro- 
bability they  either  perished  together,  or,  the  hus- 
band being  the  more  robust,  might  have  struggled 
the  longest.  H«r  cited 

In  the  Goods  of  tVainwrialU ;  and 

in  tie  Qoods  of  Swart,  1  S.  A  T.  2S7, 258. 


Lord  PsHzaMOE. — The  adminlatration  may  go^  and 
the  form  of  oath  may  be  as  suggested. 

Solidton,  Langden  and  Proettr. 


LUB  0.  HOLDKH  JLKD  WHtTB. 

Testamtniarii  smt — SqmraU  defences — CMsoSdatum 

Two  executors  had  commenced  s^Htrate  defences,  and  two 
records  had  been  made  vp.  The  court,  on  motion, 
ordered  the  records  to  be  eonsoHdated,  but  gaoe  the 
dsfmdantabaMtaberepnstnUdb^eosawtiaipamidii. 

Ann  White  died  May  11,1864,  leaving  a  will  duly 
executed,  bearing  date  March  15  in  the  same  year, 
of  which  the  defendants  were  the  executors.  Hie 
plaintiff  as  the  next  of  kin  of  deceased,  pleaded  that 
the  will  was  not  duly  executed ;  that  the  deceased 
did  not  know  and  ^>isove  of  the  contents ;  that  the 
deceased  was  not  ot  sound  mind,  memory,  and 
understanding  at  the  time  of  execution,  and  that 
the  execution  of  the  will  was  procured  by  the  un- 
due influence  of  the  defendants.  The  defendants 
bad  pleaded  separately,  and  there  were  two  separate 
records.  On  uie  cause  being  ordered  to  be  tried 
by  a  common  jury. 

G.  Browne,  for  the  defendant  White,  who  had 
been  subpoenaed  to  bring  in  the  will,  moved  that 
the  recinds  be  consolidated. 

Lord  Pbhzahcb.— By  all  means  let  the  {voceed- 
ings  be  consolidated;  but  the  parties  must  have 
leave  to  appear  by  separate  counsel,  if  they  think 

fit. 

Solicitors  for  the  ^untiff,  While,  Ridtardt  and 
Walker. 


In  the  Goods  of  Bbnsos. 

Probate— Attestation  clause  defective— Affidavit 
dispensed  with. 

The  attestation  chase  to  a  seaman^s  wiU  was  defective, 
in  that  it  did  not  state  that  the  witnesses  had  signed 
in  each  other's  presence.  One  of  the  witnesses  was  in 
India,  the  whereabouU  of  the  other  was  w^Hown. 
The  court,  under  ike  dnumstances,  on  the  consent  of 
the  widow  being  JUsd,  tUspenssd  with  the  utsal  ^ffir 
davit  front  an  attesting  witness. 

G.  Benson,  late  of  Liverpool,  in  the  coun^  of 
Lancaster,  a  seaman  in  the  employ  of  the  Bntish 
Indian  Steam  Company,  died  Jan.  6,  1869,  at 
Manilla.  He  left  a  will  bearing  date  Aug.  27, 1864, 
executed  on  board  the  ship  Cashmere,  at  Greenock. 
It  was  witnes^  by  two  fellow  seamen,  but  the 
attestation  clause  was  deficient,  in  that  it  did  not 
state  that  the  witnesses  signed  in  each  other's  pre- 
sence. 

Searle  now  moved  for  probate,  and  applied  that 
the  court  would  dispense  with  the  usual  affidavit 
from  one  of  the  attesting  witnesses.  One  of  them 
was  in  India,  and  the  other  had  gone  nobody  knew 
where.   The  widow  had  consented. 

Lord  Fbnzancb.— I  think  you  have  done  all  that 
is  reasonable,  and  you  may  take  the  grant. 

Solidtors :  Fawcett,  Home,  and  Hunter. 
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Dir.]  Fiaximoir  v.  Parukbox — Hsbblbibwaitb  v.  Hmbijethwaitb. 


COURT   FOB   DIVOBOB  AND  KATBI- 
UONIAL  OAXTSES. 
Baported  br  W.  Lixcvrnt.  Eiq-i  BaRfstn^t-Lnr. 

Wedneidiv,  Jfw.  17,  1869. 

(Before  Lord  Fbitzaiiob,  J.  O.) 

Pabkihsok  v.  Pabkhtbon. 

Ztesertim — Separation-deed. 

A  kuMband  deserted  his  wife,  but  before  tfis  two  Retire 
espirtd  a  deed  of  saxtralion  was  exeruted  between  the. 
partiuy  bjf  wAim  Me  kiuiand  covenanted  to  pw/  her 
a  certain  mm  gearfy.  No  part  of  it  had  eiwr  been 
paid. 

The  court  held  that  the  deed  disenlilkd  the  wife  to  peti- 
tion for  divorce  on  the  grownd  of  desertion  without 
catite  for  two  years. 

Nott  V.  Kott  distinguished. 

This  WM  a  wife's  peUtion  for  a  dirorce  oq  the 
ground  of  adultery  coupled  with  desertioD.  The  par- 
ties were  married  to  1661  and  cohabited  antil  1866, 
when  the  husband  deserted  fais  wife  and  went  to 
live  with  another  woman.  In  April  1866  a  deed  of 
separation  was  executed  between  the  husband  and  a 
trustee  on  behalf  of  the  wife,  by  which  she  cove- 
naoted  to  Uto  apart  from  him  on  consideration  of 
bia  iMying  her  an  annuity  which  he  charged  on  a 
■nm  of  6000i  in  which  he  bad  a  reversion ary  inte- 
rest. He  had  never  paid  any  of  the  allowance,  nor 
had  he  contributed  in  any  way  to  her  maintenance. 
At  the  trial  the  adultery  was  proved,  and 

Dr.  Swabey,  for  Uie  petitioner,  submitted  that  the 
object  of  the  deed  was  simply  to  secure  a  main- 
tenance for  the  wife,  and  not  a  consent  to  live 
opart.  She  bad  oerer  received  any  benefit  from  it. 
He  cited 

Nott  V.  Noti,  L.  Bep.  1  F.  &  M.  251 ;  15  L.  T.  Sep. 
N.  S.  299. 

Lord  Penzance,  J.  O.— The  court  is  satisfied  as 
to  the  adultery,  but  the  question  is  whether  it  is 
justified  in  holding  that  there  has  been  desertion 
without  cause  for  two  years.  Nodoabt  the  hni- 
band  left  the  wife  In  1866  under  such  drcumstances 
that  if  he  had  never  seen  her  again,  and  no  commu- 
nication had  passed  between  them  for  two  years  the 
desertion  would  have  been  complete.  But  in  1866 
Mr.  Paine,  a  trustee  under  certain  famil/  deeds,  and 
a  friend  both  of  the  husband  and  of  the  wife 
went  to  the  husband  and  remonstrated  with  him 
for  having  left  his  wife,  and  discussed  with  him  the 
question  of  making  some  provision  for  her.  The 
result  of  his  negotiations  was  that  the  husband  and 
wife  entered  into  a  deed  by  which  he  covenanted  to 
pay  her  150/.  a  year.  That  deed  was  fully  and  com- 
pletely'executed,  and' was  signed  by  the  husband 
and  wife  and  the  trustee.  The  husband  had  not 
tba  means  of  paying  the  money,  bat  he  liad  a  reve i- 
lionary  interest  in  5000J1,  and  it  was  covenanted 
that  the  allowance  should  he  made  a  charge  ou  that 
reversion.  The  wife,  therefore,  obtained  a  distinct 
benefit  under  the  deed,  having  a  charge  upon  the 
reversion  for  the  allowance  upon  which  she  might 
raise  money.  She  on  her  part  agreed  that  she  would 
live  separate  from  lier  husband.  It  is  now  saj^sted 
that  the  court  should  inquire  into  what  was  intended 
by  her  when  she  executed  the  deed.  It  is  clear 
that  such  evidence  cannot  be  admissible.  The 
question  then  is  whether  the  woman  who  voluntarily 
enters  into  an  agreement  that  lier  hustiand  should 
liTe  apart  from  her,  can  be  said  to  have  been  deserted 
without  just  canse.  I  repeat  the  opinion  I  framed 
Oo66  V.  Crabb,  L.  Rep.  1  P.  &  M.  601,  that  she 
□not.  There  is  a  material  difference  between 
h  a  case  as  this  and  Nott  t.  Nott  {sup.) 


Dhb.  I,  ura 


[DlT, 

The  ratio  decidendi  in  Nott  v,  Nott  was  ttiat 
the  wife  never  agreed  to  live  separate  and  apart 
from  the  hosband.  The  making  of  a  deed  was  oon- 
tem^dated,  and  some  of  the  partiei  executed  it,  Irat 
the  party  whose  execution  was  to  make  It  an  effldeat 
and  binding  act,  was  the  trustee  who  covenanted  foe 
the  wife,  and  he  never  signed  it,  so  that  the  deed 
was  never  completed.  In  this  case  the  court  ii 
reluctantly  compelled  to  bold  that  the  wife  has  bai^ 
guned  away  bar  right  to  rdief  on  the  groaod  of 
deserlioB,  and  that  ue  charge  of  desertimi  widioBt 
cause  for  two  years  ia  not  eiMtdiahed.  She  is  en- 
titled  to  a  judicial  separatini  on  &b  ground  of 
adultery,  if  she  appliea  for  it. 

The  oaie  wu  ad  jonrned  In  order  tiiiA  the  plaintiff 
might  be  coDanlted. 


Saturdttt/,  Dec  18,  1869, 
HKBBLBTHWATrB  OL  HsBBLBTHWAin  (QlMNl'S 

Proctor  intervening). 

Evidence  of  adultery — Witness  not  bound  to  smmt, 
nor  liable  to  be  asked  questions — JSvidenee  Act— 
Further  amendment  Act  iff  1869  (83  j*  88  Tui.t. 

68),  s.  3. 

A  witness  who  is  called  to  prove  adultery  with  one  of 
the  parties  to  a  suit  may  ckdm  the  protection  of  ms 
proviso  in  the  3rd  section  of  tiu  Evidence  AmesdmeU 
Act  1  but  if  he  or  she  do  not  chim  i/,  the  evidence  is 
admistible,  TTie  judge  mag  refuse  to  allow  the  qan- 
tion  to  be  put  if  the  witness  claims  the  protection  of 
the  proviso,  but  the  counsel  cannot  exclude  it. 

Tliis  was  originally  a  petition  by  a  wife  tfx  a 
disKrfution  of  her  marrias^  on  the  ground  <tf  ber 
hasband's  adultery.  The  husband  denied  the  adul- 
tery, and  charged  bis  wife  with  adultery,  and  prayed 
for  a  dissolution  of  his  marriage.  At  the  trial  no 
evidence  was  given  on  behalf  of  the  petitioner,  and 
the  respondent  having  proved  his  wife's  adoltery, 
a  decree  nisi  was  pronounced.  Subsequently  the 
Queen's  Proctor  intervened,  and  among  other  tbingt 
chatged  the  husband  with  adulteir  with  one  Clara 
PhilUps. 

The  case  was  tried  on  Deo  18tb  before  the  coQlt 

and  a  special  jury. 

The  Attorney- General  (  J.  F.  Collier  with  him), 
for  the  Queen's  Proctor,  called  Clara  Phillips. 

Dr.  Spinka  {Inderwick  with  him),  on  behalf  of  the 
husbanu,  objected  to  any  question  being  put  to  the 
witness  tending  to  show  that  she  had  committed 
adultery  with  Mr.  Hebblethwaite.  The  words  of 
the  statute  are  clear ;  she  is  not  only  not  bound  to 
answer  the  question,  but  she  is  not  liable  to  be 
asked  it.  (a) 

The  Attomey-Genmd—lt  is  for  the  witness  to 
take  the  objection,  not  the  other  aide.  The  witness 
may,  if  she  pleases,  claim  the  protection  of  the  pro- 
viso ;  but  the  intention  of  the  statute  is  that  a 
witness,  not  being  a  party  to  the  suit,  may  give 
evidence  as  to  the  adultery  if  be  or  she  pleases,  but 
that  the  witness  shall  not  be  bound  to  answer  any 
question  as  to  the  adultery  if  unwilling  to  do  so. 

Dr.  ^uks  in  reply.— The  words  of  the  etatata 
admit  of  no  doubt.  If  the  proviso  were  only  in- 

(<i)  The  words  of  the  saotioB  (3)  am  "Ttopaitiastossir 
PTOoeediiw  instituted  in  oonssqnenoe  <A  sdnliaiT,  naA  tbs 
hn^nods  and  wives  of  such  jpartiM  shall  b«  oampstMt  lo 
eivu  evidenoe  in  sacb  proaeedings,  prorid«dthai.  D<>wita«i 
IB  SiV  proOMding,  wlwthara  party  to  the  roit  or  aot,  «sP 
be  liaUe  to  be  asked,  or  boondti^  answer,  anv  qjiiHoa 
tAodliig  to  show  that  heorshehBbanfnitePf-*"''™?' 
nnlsM  snoh  witnoas  ifiiaillaMk^&dJ^WMUaoa  ia  am 
>iiiiie|iiiiiisiiiTliiu  1h  illsiimirf  iif  Ills  il  asi  illsifsil  simt^ 
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tended  to  protect  the  witness  from  the  inference  of 
guilt  which  would  be  drawn  from  a  refoul  to 
mnsK-er,  the  words,  "  no  witness  shall  be  limble  to  be 
aiked,"  would  be  mne  lupliuagVk 

Lord  Pbhuhcb,  J.  O. — I  am  very  clear  as  to  the 
intentions  of  the  Legislature,  though  I  cannot  say 
that  the  words  they  hare  used  are  not  capable  of 
the  Interpretation  Sr.  Spinks  has  put  on  theuL 
Tbe  general  intentiofi  was  to  notect  wibiesses 
whoee  eridence  was  rendered  admissible  by  the 
atatote.  The  jmfiwo  waa  not  intended  to  apply  to 
eridaice  by  wmch  a  case  on  either  ^de  was  supported 
independently  of  the  eridence  of  the  parties.  It 
was  not  intended  to  narrow  the  sources  of  evidence 
for  or  against  a  petitioner  or  respondent,  but  to  pro- 
tect the  witnesses,  and  I  doubt  whether  it  is  com- 
petent for  oonnael  io  any  case  to  take  advantage  of 
it.  It  is  the  duty  of  the  judge  to  see  that  Oio  wit- 
neeies  have  the  protection  given  to  them  by  the 
•tatute.  What  is  Uie  meaning  of  the  words,  no  wit- 
ness "  shall  be  bound  to  answer  or  liable  to  be 
askeil  ?"  The  meaning  is  this,  that  when  any  per- 
son is  called  into  the  witness  box  and  it  is  proposed 
to  question  bim  or  her  for  tbe  purpose  of  extorting 
a  statement  ttat  he  or  sbe  has  been  guilty  of  adul- 
tery, the  witness  may  claim  the  protection  of  the 
statute,  if  he  or  she  is  not  desirous  of  answer- 
ing. I  think  the  words  "  no  witness  shall  be  liable 
to  be  asked,"  are  not  surplusage,  because  without 
those  words  a  string  of  questions  might  be  put  one 
after  the  other  to  a  witness,  who  would  taave  to 
refuse  to  answer  them  one  by  one ;  whereas  with 
those  words  in,  it  becomes  the  dnty  of  the  judge  to 
refuse  to  allow  any  of  those  question  to  be  put  if 
tbe  witness  claims  tbe  protection  at  the  statute. 

Lord  PmrzuTCB,  i.  O.  then  told  the  witness  that 
*he  was  not  bound  to  answer  uy  question  relating 
to  her  alleged  adultery  with  Mr.  HebUeUiwaite, 
unless  she  pleased. 

The  witness,  however,  said  she  had  no  objection  to 
answer  tlie  question,  and  denied  that  any  such 
adnltoy  bad  taken  place. 

The  jury  found  mat  Hr.  Bebblethwaite  was  not 
guilty  of  tbe  adultery  charged;  and  on  a  subse- 
quent day  the  decree  nu  tot  Uw  dissolution  of  his 
nuuriage  was  made  absolute. 


Tiutdojf,  Jan.  11. 

SOWLUD  V.  BOWLAKD  AHD  IClLBS. 

IHtaobttion  nit — Co-reipomknt  alhwed  to  cmne  in  and 
travene  the  petitim  two  gean  tf/ier  it  teas  Jikd. 

A  ptHtSan/or  dunhUon  had  isan  fikd  to  far  back  at 
18<7,  md  tht  co-n^toadtnt  had  not  antutnd.  Bb 
had  MM  Uwi^  abroad,  and  wat  mtirdg  without 
mmuu. 

In  ordtr  that  he  m^ht  be  heard  as  to  cotts,  the  court  now 
alhwed  Am  to  come  in  andjUe  an  antwer,  on  the  con- 
<^tion  that  it  ahoHld  tunptg  traverse  the  petition. 

The  petiUon  in  this  soit,  which  prayed  for  a  dis- 
solutioQ  of  the  petitioner's  marriage  on  the  ground 
of  his  wife's  adultery  with  the  co-respondent,  was 
filed  in  1867.  The  respondent  and  co-respondent 
had  not  appeared.  Damages  were  prayed,  and  tbe 
cause  bad  been  set  down  for  hearing  before  a  com- 
mon jury.  Tbe  co-respondent  had  been  living 
abroad,  and  was  entirely  dependent  on  bis  friends. 

'liidtnoick  now  moved  that  the  co-res^ndeot 
have  leave  to  appear  and  file  an  answer,  in  order 
that  he  might  be  beard  on  tbe  question  of  costs. 

Dr.  Spinke,  contra. 


[Div. 

Lord  Fbhzamcb,  J.  O. — Yon  may  have  leave  to 
come  in  on  paying  the  costs  of  this  motion,  but  on 
tbe  understanding  that  the  petition  is  only  to  be  tra- 
versed. 

Dr.  &}tfub  asked  that  the  oo- respondent  mij^t  be 
put  under  the  oondltlm  erf  pving  security  for  the 
costs  of  tbe  cause. 

Lfurd  Pkheabcb,  J.U.— I  cannot  east  tiiat  ad- 
ditional burden  on  the  co-respondent. 

Solicitor  fM  the  petitioner,  WitiudL 

Solicitor  for  the  respondent,  Harriam. 

SoliciUv  for  tbe  co-respondent,  Gregory. 

TViestAgr,  Jan.  18. 
Tbatvan  v.  Ybatiuh  and  IlniniBU» 

Diatohition — Prior  decree  of  juSdal  uparation  pleaded. 

A  wife,  in  answer  to  the  hatboMTs  petition  for  dinobi- 
tion  on  the  ground  of  adulierv,  pkadta  that  in  a 
former  suit  the  had  been jwiieialqf  i^rated  from  him. 
The  court  refimd  to  hold  the  prior  decree  as  a  bar  to 
the  h¥sban^s  suit. 

This  was  a  husband's  suit  for  dissolution  on  the 
groundofthewife'saduliery.  11iewife,inberaoffwer, 

alleged  {inter  aSa)  that  in  a  fcn-mer  suit  at  her  in- 
stance a  decree  bad  been  pronounced  jadicially 
separating  her  from  her  hnalMnd  on  the  ground  it 
her  husband's  cruelty. 

Searky  on  behalf  of  the  repondent,  asked  that  before 
going  into  the  inquiry  into  the  wife's  adultery,  it 
should  be  argbed  and  decided  whether  the  decree  of 
judicial  8opHratii>ii  did  not  operate  as  iin  estoppel 
against  any  further  proceedings  on  the  part  of  tbe 
husband.  [Lord  Pbrzaxcb,  J.  U. — The  cruelty 
would  only  oe  a  discretiooary  bar.]  Here  there 
was  something  more  than  onielty;  thwe  was  a 
judicial  scfiaration  standii^  against  the  hnsbabd. 

Lord  Pbnzancb,  J.  O. — ^The  section  which  gives 
the  court  discretion  to  refuse  or  grant  a  diviwce 
under  bik^  circumstanoes  says  nothing  about  a 
decree.  A  decree  cannot  go  fur^er  than  this, 
that  the  court  was  satisfied  that  the  petitioner 
had  been  guilty  of  adultery.  It  is  a  mere  dlscre- 
ti'joary  bar.  The  case  must  take  the  usual  course. 

Petitioner  in  person. 

Solieittv  for  respondent,  Edwards. 


7\iesdtgf,  Jan.  16. 

EIaIOM  v.  EU.TOH  AKD  CulPBELI.. 

Dissobttien  suit — ^A'moiw  peadtate  lite — ABowane*  to 
the  w\f*  from  her  father, 

A  ha^and,  in  answer  to  hie  wif^s  petition  for  oAWajt 
pendente  lite,  pleaded  that  Mr  father  at  the  time  of 
nuariage  promised  to  allow  her  an  annuilif  oflQOl.  It 
being  uumm  that  this  anntii^  had  been  regnlarly  paid, 
and  that  the  father  had  not  expressed  any  intention  of 
withdrawing  it ;  and  the  kasbanda  means  being  smafi, 
the  court  refused  to  make  any  orchr  on  him  for  uiimany. 

This  was  a  husband's  suit  for  dissolution  on  the 
ground  of  his  wife's  adulterr.  The  wife  now  peti- 
tioned  for  alimooy  pendente  Ute,  aud  tbe  bnabann,  in 
his  answer,  alleged  that  the  wife's  father  had  pro- 
mised at  the  time  of  the  marriage  to  make  her  an 
allowance  of  lOOL  a  year,  and  that  he  had  in  fact 
paid  her  that  sum  annually  in  advance. 

Dr.  Tristram,  for  the  petitioner,  now  submitted 
that  no  order  should  be  made.  The  father  bad  never 
repn^aled  the  equitaUe  contract  wUtAC^  had 


RowLAHD  V.  Rowland— Ybatmak  o.  Yutkak— Eatom  v.  Eatok. 
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made  at  the  time  of  marriace,  aod  there  was  no 
nason  to  beliere  that  be  voaldiiotgooDpwing  the 
vif e  her  s^arate  aUowaoo& 

if'/nlyre.— The  wife  could  ^ot  enforce  thii  nm- 
tract ;  Bhe  rat  depisident  enUrely  oa  her  hnsbaod, 
and  if  DO  order  were  made  she  u^bt  be  left  desti- 
tute. 

Lord  FmrzurcE,  J.O.— The  wife's  father  has  neyer 
yet  omitted  to  pay  the  allowance  which  he  promised 
to  pay,  and  there  ia  no  reason  saggested  for  beliering 
that  when  the  proper  time  ooraea  be  will  repudiate  it. 
I  look  upon  the  wife,  therefore,  practically,  as  a 
person  in  the  receipt  of  a  separate  income  of  100^  a 
year,  and  as  the  petitioner's  means  are  very  smal^  I 
do  not  feel  disposed  to  make  an  order.  U  anything 
ocours  to  show  that  the  father  intends  to  hold  his 
band,  the  respondent  may  apply  again. 


SlLTEB  V.  SlLVBB. 

■WMafc/MM—  Wife't  tuit—Biaamv  pleaded  by  huaband 
— Answer  oa  oatn — Pleading. 

A  kuMbaad,  in  answer  to  his  vifia  petition  far  divorc€, 
pleaded  that  Ae  woe  not  hu  hwfvl  wijii  at  he  had 
contracted  a  prtvwia  narriagt.  On  motim  for  par- 
iic3dan  of  the  prevtouB  marriage  the  court  ordered 
them  tfi  be  set  out  in  the  pitas,  and  not  6y  tmqp  ojf 
partiadart,  but  dt^^outd  with  their  averment  on  oath 
on  the  ground  that  it  might  form  the  baMi»  of  a  prose- 
cution far  bigatny. 

This  was  the  wife's  suit  for  dissolution  of  her 
marriage  on  the  ground  of  her  husband's  adultery, 
crndtTi  and  desertion.  Tlie  husband  trarersed  the 
charges,  and  ideaded  that  the  petitioner  was  not  his 
lawful  wife,  inasmuch  as  at  tbe  time  of  the  cere- 
mony he  was  married  to  another  person  then 
liriog. 

Searle,  on  behalf  the  petitioner,  applied  that  the 
circumstanoeB  of  the  alleged  previous  marriage 
should  be  more  fully  set  out  in  the  respondent's 
pleas.  It  is  quite  unusual  to  plead  a  marriags  in 
so  vague  a  form. 

Bagfind,  for  the  petitioner,  urged  that  the  cirtium- 
itances  should  be  set  out  in  particulars,  and  not  in 
the  pleas,  on  the  ground  that  if  the  respondent 
swore  to  the  fact  of  his  prt>viona  marriage  it  might 
be  the  foundation  of  a  prosecution  for  bigamy. 

Lord  Pbvzahob,  J.  O.— I  think  the  circumstances 
of  the  iwevious  marriage  must  be  set  out  in  the 
pleas,  and  not  by  way  of  particulars ;  but  tbe  court 
will  relieve  the  respondent  from  the  necessity  of 
affirming  ttiem  on  oath. 

Solicitor  for  the  petitioner,  Vgner. 

Solicitor!  for  the  respondent,  i%s$»  And  JSeiiiw«. 


OOUBT  OF  APPEAL  IN  OHAKOBBT. 

Bcportod  br  Tbdhm  BaoonsAnc  ud  E.  Stvwabt 
BocsB,  Bsqn..  BuiiMwMrti-LMr. 

Saturtb^,  Dec.  11,  1869. 
(Before  Lord  Justice  Giffard.) 

jRa  The  Hollttobd  Copp&k  Mibiho  Cohpaht 

(Limited). 

Winding-i^— Order  of  on  Irish  court—Makintj  that 
order  an  order  of  the  Court  t^f  C^ncery  ta  Unhand— 
The  Companies  Act  1862,  ai.  81,  122— Ihe  Bank- 
rtqttty  Act  1861,  s.  219. 

He  Court  <if  Bankruptcy  in  England  hiu  no  Jurisdic- 
to  make  an  order  of  the  Court  of  Bankruptcy  ia 


Ireland,  made  in  the  winding-up  of  a  compan  mfar 
the  Conq>anie»  Act  1862,  an  ordtr  of  the  Govt  of 
BanJcntptcy  in  England. 

But,  under  sect.  122  of  the  Cbngtanies  Act  1862,  mA 
an  order  oj  the  CW(  of  Baxdentptcy  in  Irdand  can 
be  made  an  order  of  Ae  High  Court  of  Ckmaay  n 

Enghxad: 

A  coapany  fanned  under  the  Can^taniea  Act  1862, 
and  having  iu  registered  ojffice  in  Irdand,  was  ordered 
to  be  wound-up  ^  the  Court  of  Chaneery  in  Irdaad. 
TAe  proceedings  in  the  wtmSng-up  were  qftenoards, 
under  secL  81  of  the  Companies  Act  1862,  trans- 
ferrtd  to  the  Court  of  Bankn^cy  in  Jrtland.  An 
order  was  math  by  that  court  for  a  call  upon  the  am- 
tributaries  mentioned  in  a  seheduU  to  the  order.  Some 
of  those  contributories  were  resident  in  England,  and, 
as  thejf  did  not  pey  the  eaB,  it  wa$  detired  to  enfone 
the  order  against  them  through  the  mediKm  of  an 
EtigSsh  courL 

The  official  Umidatars  applied  to  Mr.  Conamaoner 
Bacon  to  mtuce  an  order  of  the  Irith  court  an  order  of 
the  Court  of  Bankrvpt<^  in  England,  Sit  Hencmr 
was  of  (pinion  that  be  had  no  juriadietum  to  do  this, 
and  consequent^  refuted  the  t^j^iBaaion.  Upon 
cqtpfxd  by  the  officiai  liquidators : 

Bdd,  that  the  eimmiamner  was  rmht  m  deciding  that 
he  had  no  jurisdiction.  But,  he6,  that  the  order  of 
the  Irish  court  could,  under  sect.  122  of  the  Companies 
Act  IS^,  be  made  an  order  of  the  Oaiirtof  Chaneen 
in  Engkaif  and  this  wat  threeted  to  be  ante  aeeard- 
ingly. 

The  Hollyford  Copper  Mining  Company  (Limited) 
was  incorporated  by  registration  under  the  Com- 
panies Act  1862.  It  was  an  Irish  company  and  its 
registered  office  was  in  that  country.  In  1867,  an 
order  for  tbe  winding-up  of  tfaecompaoy  was  made  by 
the  Court  of  Chancery  in  IreUod.  It  is  iMttrided  by 
sect.  81  of  the  Companies  Act  1862,  that  where  tlw 
Court  of  Chancery  in  Ireland  makes  an  order  for  tbe 
winding-up  of  a  company  under  the  Act,  it  may,  if 
it  thinks  fit,  direct  all  subsequent  proceedings  for 
winding-up  the  same  to  be  had  in  the  Court  of 
Bankruptcy  having  jurisdiction  iu  the  place  in 
which  the  registered  office  of  the  company  i«  sitoate; 
and  thereupon  such  last-mentioned  Court  ni  Bsnk- 
rtptcy  shall,  for  the  purpose  of  winding-up  the  com- 
pany, be  deemed  to  be  "  the  court  "  wiihin  the 
meaning  of  the  Act,  aod  shall  have  for  the  purposes 
of  the  winding-up  all  the  powers  of  the  Court  of 
Chancery  in  Ireland.  Undo-  this  section,  tbe  wind- 
ing-up of  this  company  was  transferred  to  the  Court 
of  Bankruptcy  in  Ireland.  On  the  13th  July  1869, 
an  order  was  made  by  the  court  for  a  call  of  is.  6d. 
per  share  upon  the  contributories  of  the  company. 
whose  names  were  inserted  in  a  schedule  to  the 
order.  Some  of  these  persons  resided  in  England, 
and  they  failed  to  pay  the  call.  The  official  liqui- 
dators desired  to  enforce  tbe  call  order  against  tbew 
persons  by  means  of  the  order  of  an  English  court, 
and  they  therefore  applied  to  Mr  Commissiooer 
Bacon  to  have  the  order  of  the  Court  of  Bankmpb? 
in  Ireland  made  an  order  of  the  Court  of  Bank- 
ruptcy in  EngUnd.  It  was  alleged  that  there  was 
jurisdiction  to  do  this  under  sect.  219  of  the  Bank- 
mptcy  Act  1861.  That  section  provides  that  auj 
order  made  by  the  court  in  the  course  of  the  prose- 
cution of  any  matter  under  the  court,  shall  be  en- 
forced in  Scotland  and  Ireland  in  the  courts  that 
would  respectively  have  jurisdiction  in  respect  of 
Buch  matter  if  the  residence  or  place  of  business  of 
the  debtor  had  been  situated  in  Scotiand  or  Irdand, 
and  in  the  same  manner  in  all  respects  as  if  sudi 
order  had  been  made  by  the  courts  that  are  thereby 
rt-iiuired  to  enforce  the  same;  and  in  like  manner, 
orders  made  by  the  Court  in  Ireland  foc>)r  in  tbe 
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coarse  of  anj  aucb  lanceedinga,  shall  be  enforced  in 
Easlaad  and  Scotland  ^7  ^  courts  of  baokruptcy 
which  would  really  ban  had  joriB^tion  in  any 
•tub  matter,  and  in  the  same  manner  in  all  respects 
at  if  such  order  had  been  made  by  the  court  required 
to  enforce  the  same  in  the  case  of  a  matter  withio 
its  own  jarisdiction. 

His  Hoaoor  held  that  he  bad  no  jurisdlcUon^and 
reused  the  application,  which  was  now  renewed  by 
the  liquidators  by  way  of  appeal. 

LindUjf,  on  behalf  of  the  appellants,  contended 
that  the  Court  of  Bankruptcy  had  joriidiction  to 
make  the  order.  Bat,  If  not,  he  then  aeked  that  an 
order  might  be  made  in  Chancery,  making  the  order 
of  the  Irish  Court  of  Bankruptcy  an  order  of  the 
Court  of  Chancery  in  England.  lliiB,  he  submitted, 
could  be  done  under  sect,  122  of  the  Companies  Act 
1863,  which  proTides  that  orders  made  by  the  court 
in  Ireland  for  or  in  the  course  of  winding-up  a  com- 
pany shall  be  enforced  in  England  and  Scotland  by 
the  courts  which  would  respectively  have  had  juris- 
diction in  the  matter  of  such  company  if  the  rois- 
tered office  of  the  company  were  situate  in  the 
diTision  of  the  United  Kingdom  where  the  order  is 
required  to  be  enforced  ;  and  in  the  same  manner  in 
ill  respects  as  if  such  order  bad  been  made  by  the 
court  required  to  enforce  the  same  in  the  caae  of  a 
company  within  its  own  jurisdiction. 

No  one  appeared  for  the  contributories. 

Lord  Justice  Oitfasd  said  that  he  thought  the 
commissioner  was  right,  and  that  there  was  no 
jarisdiction  given  to  tiie  Court  of  Bankruptcy 
under  sect.  219  of  the  Bankruptcy  Act  1861, 
and  for  this  simple  reason  that  if  the  company 
had  had  its  registered  office  in  England,  the 
Court  of  Bankruptcy  would  have  had  no  juris- 
diction in  the  winding-up  unless  the  Court  of 
Chancery  here  had  remitted  the  proceedings  to 
it.  The  Court  of  Chancery  would  certainly  never 
remit  the  proceedings  to  the  Court  of  Bankruptcy 
•imply  for  the  purpose  of  enabling  It  to  m^e  the 
order  of  the  Irish  Court  an  order  of  its  own.  But 
under  sect.  122  of  the  Act  of  1862,  his  Lordship 
thought  that  there  was  no  difficulty.  This  court 
would  have  been  the  proper  court  to  wind-up  the 
company  if  its  registered  office  had  been  in  Eng- 
land, and  therefore  the  call  order  might  be  made 
an  order  of  this  court.  The  tame  form  should  be 
followed  which  had  been  already  adopted  under  this 
Act,  in  making  orders  of  the  Irish  Court  of  Chan- 
cery orders  of  this  court.  The  liquidators  must 
apply  to  the  court  in  Ireland  as  to  the  costs. 

Solicitors  for  the  official  liquidators  Tatkim  and 
Sm. 

Julg  U,  15,  and  A^.  6. 

(Before  the  Lord  CKjurGxu:.OB  (Hatherley)  and 
Lord  JuaUce  Giffaui.) 

Thb  Cork  add  Youqhal  Kauwat  Cokpant  ; 
Ex  parte  Otbrbhd,  Gurmbt,  AMD  Co.  (Luiitbd}  ; 
Ex  porta  Thb  Lohdom,  Uamboso,  audCoiiti- 

FBNTAL  EXOHAHQB  BaHK  (LaUTBD)  AMD  OTBBRS. 

Company — Limittd  harrowiag  powT$ — Bmcb  for  sums 
in  excess  of~Lloj/i^  bonds — Equities  of  actutU 
holders. 

Thn  raUuajf  coh^mu^  had  exhausted  their  capital  and 
borrvmaig  powers  ;  but  their  wukrtaUng  was  yet  in- 
empkt€.  At  a  gemral  nmtuig  9f  tAt  eompai^  a 
fiauKM-sAssf  ahomng  the  then  anmmt  of  exceta,  was 
laid  before  the  company,  and  a  resolution  mas  adopted 
authorising  the  board  to  issue  to  Z^,  their  Jvaaitcial 
agent,  bonds  to  be  settled  coimaeL  JJoydt'  bonda  to 
a  large  amount  were  accordingly  given  to  L.,  t^n 
inUeA  ke  ratssrf  moRey,  some  part  <^  wUcA,  it  mis  wt 


disputed,  was  applied  in  payment  of  Ae  company  s 
deots,  and  eompletiiig  thtir  works,  and  the  bonds 
passed  from  L.  into  the  hands  of  Ms  present  rttpon- 
dents,  who  carried  in  claims  against  the  proceeds  of 
sale  of  the  railway  under  a  s/>ecialAct  of  Parliament 
for  Us  dissolution,  and  claimed  to  be  entitled  to  a 
surplus  qf  such  proceeds  in  priority  to  the  shareholders. 
On  appeal  by  vie  shareholaers,  it  was 

Held  that,  although  it  was  not  iiw  that  no  creditor  who 
trusted  the  company  after  its  capital  and  borrowing 
powers  were  exhausted  could  recover  what  was  due  (o 
Aim,  yet  any  denture,  loan  nota,  or  the  like,  for  the 
mere  borrowing  of  money  in  excess  of  the  compm^a 
powers,  were  void;  but  as  the  moneys  raised  in  ins 
case  had  been  applied  in  paying  debts  of  tA«  company, 
and  otherwise  for  the  purposes  of  its  undertaking, 
with  the  sanction  and  acquiescence  of  the  shareholders, 
these  latter  could  not  be  entitled  to  the  surplus  of  this 
con^ant/'a  property  without  rqtaying  all  mona/s  so 
raised  and  expended. 

Inquiries  were  accordinqly  directed  to  ascertain  whether 
the  ca^xmy  had  had  the  Aen^y^  of  any,  and  wkatf 
expendum  in  payment  of  any  sums  recovertMe  from 
the  company,  or  of  any  and  what  advances  on  the 
bonds,  and  whether  oi^  of  the  moneys  so  esqpended  sttU 
remained  tagiaid  ^  the  compaty. 

Per  Giffard,  ZiJ. .-  There  i$  no  ground  whatever  for 
asserting  that  a  contract  or  instrument  which  fails  at 
law  for  illegality,  can  be  enforced  in  equity,  even 
although  money  has  been  paid  and  received  in  respect  of 
it.  Where  a  plaintiff' seeks  to  set  aside  an  illegal  con- 
tract, equitable  terms  are  imposed  on  him  by  this  court, 
as  the  price  of  the  relief ;  but  as  to  any  claim  sought 
to  be  actiody  enforced,  the  defmee  ofwegoKty  is  as 
ovailiMe  in  equity  as  at  law. 

This  was  an  appeal  by  Mr.  H.  G.  Pick,  as  repre- 
senting the  preference  shareholders  of  the  Cork  and 
Youghal  R^lway  Company,  against  a  decision  of 
Malins,  y.C.  that  certain  lai^  sums  of  money 
supplied  by  a  Mr.  David  Leopold  Lewis,  and 
ezpeoded  for  the  benefit  of  the  company,  although 
in  exceaa  of  the  share  capital,  and  the  sums  raisaUe 
under  the  borrowing  powers  of  the  company,  con- 
stituted a  debt  due  to  the  company,  and  that  the 
bonds  issued  by  the  company  to  secure  those  moneys, 
which  had  passed  from  the  hands  of  Mr  Lewis  to 
various  other  persons  who  were  respondents  on  this 
occasion,  must  be  satisfied  out  of  a  fund  in  court, 
arising  from  the  aale  of  the  rulway,  after  satisfac- 
tion thereoat  oertun  charges  to  wluch,  by  the 
Act  for  the  dissolution  and  winding-up  of  the  com- 
pany, the  proceeds  of  sale  were  made  uablcw 

The  circumstances  were  briefly  these : 

The  company  had  in  the  year  1862  expended  upon 
its  undertaking  a  sum  considerably  in  excess  of  its 
subscribed  capital  and  tiie  sums  it  was  anthorised 
to  raise  by  loans,  and  had  been  assisted  In  raising 
money  by  Mr  I^ewis,  their  financial  agent  On  the 
28th  August  1862  the  general  meeting  of  the  com- 
pany was  held,  at  which  a  balance-sheet  was 
submitted,  and  a  resolution  was  adopted  that, 
inasmuch  as  the  directors  on  behalf  of  the  company 
had  from  time  to  time  obtained  mwieyi  to  pay  for 
the  purposes  of  the  undertaking,  which  moneys  had 
been  so  applied,  the  board  be  authorised  to  issue 
bonds  according  to  forma  to  be  settled  by  counsel  to 
be  given  to  Lewis  as  a  security  for  the  debt  due  from 
the  company  to  him. 

The  mat^ial  passages  of  these  bonds,  which  were 
issned  under  the  common  seal  (A  the  compai^,  were 
as  follows: 

Whereas,  the  above  bonnden  company  is  well 
and  truly  indebted  to  the  above-named  David 
Leopold  Lewis  in  the  sum  of  ,  for  work 

done  and  goods  and  materials  supplied  to  the  com- 
pany for  uie  purpose  of  ibsai  undertaki^  by  the 
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means  and  procarement  and  at  the  cost  of  the  aaid 
D.  L.  Lewis,  and  at  the  request  of  the  conipany,  aa 
the;  do  hereby  ackaovledge  ;  and  whereas  the  aaid 
D.  L.  Lewis  hath  applied  to  the  said  company  for 
payment  of  the  said  sum  of  money,  bat  hath,  at  the 
regneit  of  the  aaid  company,  agreed  to  forbear  pay- 
ment of  the  aame  aotil  the  day  of 
on  the  said  company  being  bound  by  this  ap{^ca> 
tioa  for  securing  payment  of  the  said  principal  sum 
on  the  day  last  aforesaid  and  interest  thereon. 
Sow,  the  condition  of  the  above-writtea  bond  is 
such  that  if  the  said  company,  thur  successors  or 
aeslgns,  pay  to  the  «Ud  D.  L.  Lewii,  fab  executors, 
administrators,  or  assigns  pounds,  on  or  before 
the  said        djiy  of  ,  with  interest  in  the 

mean  time  for  the  same  at  the  rate  (A  5L  per  cent, 
per  annum,  then  the  aboye-written  bond  shaU  be 
Toid  ;  but  otherwise  the  same  shall  temaiu  in  full 
force  and  effect." 

Of  such  bonds  165,000£  worth  were  lisned  to  Bfr 
Lewis,  who  from  time  to  time,  as  occasion  required, 
parted  with  them,  or  some  of  thzm,  to  the  present 
respondents  for  Taluable  consideration,  whilst  some 
of  the  debts  of  the  company  were  paid  with  parts  of 
t  he  proceeds. 

By  the  28  ft  80  Yict.  c.  124,  "An  Act  tat  the 
winding-np  of  4he  affidn,  and  the  dissolution  of  the 
Coric  and  Youghal  Bailway  Company,  and  for  other 
purposes,"  after  reciting  thsit  the  company  had  not 
acquired  some  of  the  lands  necessary  for  their 
railway,  and  that  they  might  have  incurred  debts 
considerably  beyond  their  mortgage  debt,  which 
they  had  not  the  meant  of  [aying ;  and  that  it 
would  be  of  advantage  to  tbe  public  that  die  rail- 
way should  be  sold  to  the  Great  Southern  and 
Western  Railway  Company,  who  were  willing  to 
purchase  it  for  810,000/.  of  their  ordinary  stock, 
which  should  be  appropriated  as  a  fund  for  satisfy- 
ing theliabilitieflof  tbeCork  and  Youghal  Company, 
and  that  alaims  had  beoi  made  by  alleged  creditors 
which  were  denied  the  company,  and  that  it  was 
expedient  that  pronsion  should  be  made  for  ascer- 
taining whether  and  how  far  the  claims  against  the 
company  were  valid  or  not,  it  was,  amongst  other 
things,  enacted  that  the  railway  should  be  vested  in 
the  purchasing  company  free  from  the  debts  of  the 
Cork  and  Youghal  Company  except  for  land ;  that 
the  stock  to  be  created  by  the  purchasing  company 
should  be  registered  in  the  name  of  the  official 
liquidator  to  be  appointed  by  the  Cork  and  Youghal 
Company,  who  should  sell  the  same  as  he  should 
think  fit,  and  that  the  net  proceeds  of  sach  sale 
should  (under  sect.  12)  be  applied  with  the  sanction 
of  the  Court  of  Chancery,  first,-  io  payment  of  the 
coats  of  the  Act ;  secondly,  in  payment  of  compensa- 
tion and  expenses  of  completing  the  purchases  of 
lands ;  thirdly,  in  payment  of  principal  and  interest 
due  on  mortgages ;  fourthly,  in  payment  of  the 
costs,  charges,  and  expenses  of  legal  proceedings 
snbaequently  to  a  certain  day,  and  of  office  expenses, 
ialaries,  and  wages;  and  fifthly,  the  surplus  shall 
be  subject  to  all  the  rights,  equities,  priorities, 
claims,  and  demands,  whether  of  preference  or  ordi- 
nary shareholders,  bondholders,  or  others,  to  which 
the  vested  property  would,  in  case  this  Act  had  not 
been  passed,  have  been  subject,  and  shall  be  applied 
accordingly. 

Under  this  Act  the  sale  of  the  property  at  the 
company  was  completed,  and  after  satisfaction  o 
the  objects  mentioned  in  the  first  four  clauses,  there 
remained  the  surplus  contemplated  by  the  fifth  of 
these  clauses,  which  was  in  court.  The  present 
respondents  carried  in  against  this  surplus  their 
ci^ms  in  respect  of  the  bonds  they  helH,  and  the 
learned  Vice-Chanoellor,  as  already  stated,  decided 
titat  they  were  entitled  to  be  paid  in  priority  to  the 
■hare  or  stock  holders  of  the  company,  from  which 
decision  theu  lattar  now  appealed. 


[Ckax. 


Jtaaal  Q.C  and  Biggiat  anroort«d  the  ^peaL 

MixAitrgk  Q.C.  and  Luidlaf,  OoUom  QJC  and  Batf- 
ingM,  Aarsm  Q.C.,  and  If^oOsr  md  B.  M.  Jadtton, 
supported  his  Honour's  order. 

The  aiKumenta  fully  appear  in  the  jndgmentii 
and  the  anthoriUes  dted  were : 

WhU«  V.  The  Carmarthm,  <fc..  Railway  Com- 

pony,  1  H.  &  U.  786  ;  9  L.  T.  Sep.  K.  S.  439 ; 
Chambert  v.  The  Manchester  and  Milford  RfoUmav 
C(»iif>imy,5  B.  A  S.  588,  10  L.  T.  Sep.  N.  S. 
715;  • 

Re  The  Oermem  Minijig  Company,  4  Da  a.  SL  ft 

Q.  19; 

Be  The  Worcester  Com  ExehMige  CdnuMUtU,  S 

De  a  M.  Q.  180 : 
Batemcm  v.  The  Mia-Walet  Railway  Comnany, 

L.  Bep.  1  C.  P.  4M  i 
Bryan  w.  The  MetrwobUan  Saloon  Omnsbus  Oonh 

pony  (TAmitedJ,  S  De  O.  ft  J.  123. 

Jeaset  Q.C.  having  replied. 

The  LoBD  CHANCELLoa  said :  It  appears  to 
the  Lord  Justice  and  myself  that  the  oitler  in  the 
precise  form  in  which  it  now  stands  is  not  exactly 
the  order  which  the  exigenciei  of  the  caae  require  ; 
but  that,  on  the  other  hand,  it  ii  quite  clear  that  it 
would  be  most  improper  to  hold,  that  under  and  by 
virtue  of  the  I2th  section  of  the  Act  by  which  this 
company  has  been  put  an  end  to,  and  baa  been  in 
effect  bought  by  another  company,  the  money 
should  be  distributed,  to  the  shareholders  without 
making  any  provision  whatever  in  reepeet  of  the 

Sayments  that  have  been  made  by  moneys  procured 
y  Mr  Lewis  in  the  manner  described  in  the  affi- 
davits. Now  the  transaction  was  no  doubt  one  of 
an  irregular  character  in  its  substance,  becanae  the 
company,  having  expended  the  whole  &f  its  capital 
apparently,  and  reached  the  extent  also  of  ita  bor- 
rowing  powers,  found  Itself  heavily  embarrassed 
with  debt,  and  many  of  these  debts  appear  to  have 
been  debts  which  cert^nly  in  themselves  would  be 
legally  payable.  Certainly  many  of  these  debts 
were  debts  to  contractors,  as  stated  in  the  affidavit, 
and  debts  to  other  persons ;  some  of  them  were 
debts  for  rolling  stock,  which  would  uudoabtedly  be 
payable  by  the  company,  as  it  appeara  to  me  the 
debts  to  the  contractors  were  also,  which  the  com- 
pany had  not  the  means  in  the  ordinary  course  of 
procedure  of  paying.  The  contention  r^aed  by  ICr. 
Jessel  it  may  not  be  necessary  distinctly  to  decide 
on  the  present  occasion  ;  but  it  is  still  one  which  I 
conceive  would  not  be  sustainable,  viz.,  that  when  a 
railway  company  la  formed  with  a  certain  amount 
of  capital,  and  is  autiiorised  to  execute  certain 
works,  unless  the  works  are  executed  within  exacUr 
the  prescribed  amount  of  capital,  no  further  work 
can  be  done  afc  all  j  in  other  words,  that  no  con- 
tractor who  has  eutered  into  an  engagement  to 
make  the  two  or  three  miles  of  line  required  for 
the  purpose  of  completing  the  work,  would  be 
able  to  recover  in  respect  ot  the  money, 
labour,  and  work  expended  on  the  company's 
behalf.  That^  I  apprehend,  wonld  not  be  law.  The 
very  point  did  arise  in  the  case  of  While  v.  The 
Carmarlhmshire  Raihtay  Company,  which,  as  far  as  I 
recollect,  was  not  appealed,  where  a  contractor  was 
willing  to  give  his  services  and  to  take  his  chaooe  of 
being  paid,  with  auch  remedy  as  he  could  insist 
upon  by  bringing  an  action  against  the  company, 
and  recovering  judgment.  In  that  case  I  held  that 
the  contractor  having  neglected  so  to  act,  and  having 
proceeded  to  take  some  steps  towards  so  acting,  the 
company  were  authorised  in  giving  him  a  deb^tnre 
acknowledging  the  amount  of  the  debt.  On  the 
othtT  hand  it  was  equally  clear,  or  it  haa  bem  mads 
clear  if  U  was  not  clear  befora^y  the  caaa  of 


nb.  ino.] 


THE  LAW  TIMES  AEPOJem-ToL  zzi^  K.&-787 


Cham.]   As  Cork  avd  TocaHAL  Railway  Co.  ;  Ex  parte  Otbsud,  Guuibt,  akb  Co.,  Ag.  [Chah. 


Compmy,  and  the  very  able  and  lucid  jadgmeot  there 
given,  eipeciallf  that  of  Mr.  Justice  Blackburn,  that 
any  scheme  by  which  a  company  ia  aathoriied  only 
to  ntiae  a  giren  amount  of  capital  by  shares,  and 
then  a  certaia  other  qoantity,  usually  one-third,  of 
the  share  capital  is  prescribed  by  the  Act  of  Fariia- 
ment  under  irhicb  it  acta,  in  the  shape  of  debentures 
or  mortgagea,  they  cannot  Issue  any  debenture,  or 
loan  note,  or  any  security  of  that  description,  for 
the  men  purpose  of  borrowing  money ;  and  I 
afqpraheod  anr  aucb  inatrnmeot  ao  issued  would 
M  just  aa  Toia  in  equity  aa  at  bw,  being  contrary 
altogether  to  statute,  and  being  absolutely  forbidden 
by  statute :  for  I  entirely  adopt  the  view  which  was 
taken  by  the  learned  judges,  that  that  thing,  in 
respect  of  which  a  penalty  is  inflicted  by  statute, 
must  be  taken  to  be  a  tmng  forbidden,  and  abso- 
Intdy  void  to  all  intents  and  puipoaea  whatsoever. 

Accordingly  they  held  that  uiese  bonds,  called 
Lloyds'  bonds,  were  not  in  effect,  for  any  pun>ose 
whatsoever,  a  payment  of  debts  actually  due  ;  but 
were  simj^y  instruments  issued  for  the  purpose  of 
raising  and  borrowing  money ;  instmments  to 
which  no  legal  validity  could  be  atbibnted,  and  I 
spptAeoAt  for  tiie  reaioni  there  aaaigned,  no 
validity  could  be  given  to  them  in  this  court,  any 
more  ^nn  in  a  court  of  law.  They  proceeded 
upon  this  ground :  that  the  Act  of  7  &  S  Vict.  con. 
toined  an  enactment  by  which  it  redited  that  many 
railway  companies  had  borrowed  money  in  a  manner 
unauthorised  by  their  Act  of  incorporation,  or  other 
Acta  of  Parliament  rating  to  the  oompaniea,  upon 
the  Ncnrlty  of  loan  notes  or  other  Instruments, 
pnrportiQg  to  give  a  security  for  the  repayment  of 
the  prindpd  sums  borrowed  at  certain  dates,  and 
for  the  payment  of  interest  thereon  in  the  mean 
time ;  that  they  were  issued  contrary  to  Act  of 
Parliament;  that  they  had  been  issued  in  many 
respects  in  good  foith,  as  between  the  borrower  and 
the  lender,  ror  the  lawful  purpoaea  of  the  noder- 
taking,  and  in  ignorance  on  the  part  of  those  who 
had  taken  tiiem  of  their  legal  invalidity.  So  that 
it  preserved  the  rights  of  those  who  at  that  time 
were  placed  in  those  circumstances,  but  proceeded 
to  enact  that,  tuxxk  and  after  the  passing  of  the 
Act,  any  railway  company  issuing  any  loan  note  or 
fOhex  negotiable  or  assignable  inatrument  pur- 
porting to  Uod  the  company,  as  a  legal  security 
for  money  advanced  to  the  railway  compaoy, 
otherwise  than  under  the  provisions  of  some  Act  or 
Aets  of  Parliament  authorising  the  Railway  Com- 
pany to  raise  such  money,  and  to  issue  such  security, 
should,  for  the  offence,  forfeit  a  given  sum.  The 
joilgea  held  that  that  penalty  indicated  plainly  that 
the  course  of  procedure  io  respect  of  which  the 
penalty  was  inflicted  was  a  course  forbidden  by  law, 
and  that,  therefore,  no  recovery  could  be  had  upon 
any  such  instroment  in  a  court  of  law.  Of  course, 
I  need  hardly  say  that,  if  the  reasoning  be  just  (and 
I  think  tiie  reasoning  is  justX  if  it  be  forbidden  ex- 
pressly by  Act  of  Parliament,  this  court  can  no 
more  contraTeue  that  Act  of  Parliament  than  any 
other  court  of  judicature  iu  the  kingdom. 

That  being  so,  this  distinction  is  drawn  by  Mr 
Justice  Blackburn,  which  appears  to  me  to  be  very 
plain  and  clear;  he  says,  in  p.  611  of  &th  Best  and 
Smith's  Beporta:  "They  "(that  means  these  instm- 
meuts)  "axe  on  their  face  the  acknowledgmeutof  a 
debt  to  some  particular  person,  with  a  covenant  to 
pay  it.  Such  instrument  may  be  useful  in  this  way ; 
when  a  company  are  indebted  it  may  be  convenient 
to  make  a  boud  pointing  to  a  particular  portion  of 
the  debt  actually  due ;  it  would  facilitate  the  as- 
signment in  equi^  of  the  debt  thus  acknowledged 
to  be  due,  and  poeslbly  throw  upon  the  company 
the  onus  of  showing  the  non-existence  of  the  debt. 
But  if  there  be  no  debt  existing,  such  an  inatnimait 
cannot  create  one,  nor  pat  any  awignet  in  a  better 


position  than  the  original  obligee  or  covenantee ; 
and  the  person  holding  it  could  not  recover  upon  it, 
if  it  was  shown  that  it  was  given  gratuitously,  or 
was  not  authorised  by  statute." 

That  being  so,  one  has  to  consider  then  the 
drcumstanoes  of  this  particular  case,  and  they 
appear  to  be  these:  it  is  shown,  I  think,  that, 
as  regards  some  of  the  moneys  which  have  been 
raised  through  the  medium  of  Mr.  Lewis,  some 
small  portions  were  paid  direct.  Mr,  Jesael  admitted 
that  then  were  two  small  items  so  dealt  with.  There 
was  a  contest  upon  that ;  but  some  portions,  larger 
or  smaller  as  the  case  ma^  be,  seem  to  have  boon 
advanced  by  Mr.  Lewis  direct  towards  payment  of 
persons  who  were  actual  creditors  of  the  company, 
and  BO  far,  I  apprehend,  there  could  be  little  or  no 
dispute  as  to  the  position  of  Mr.  Lewis,  and  a  person 
claiming  throu^  Mr.  Lewis  to  stand  in  his  plaoe  In 
respect  of  this  debt  so  paid :  or  rather,  more  oat' 
recUy  to  word  it,  to  stand  in  uie  place  of  the  original 
debtor,  whose  d^bt,  being  a  viUld  debt,  had  beni  so 
paid. 

But,  with  regard  to  the  other  debts,  they  seem  to 
stand  in  this  portion.  As  far  as  one  can  see, 
there  were  dents  for  which  tin  company  woe 
liable  (for  that  seems  to  be  beyond  dispute),  which 
had  to  be  paid  somehow  or  other.  These  debts 
having  to  be  paid,  it  appears  that  the  company  cir- 
culated bills  which  were  sent  to  every  shareholder 
in  the  company,  indicating  the  amount  of  debt  to  be 
somewhere  about  100,000£,  or  more,  beyond  the 
amount  which  th^  had  power  to  raise  by  shares  or 
by  borrowing.  Iliat  bmog  so,  and  the  company  iu 
truth  having  full  and  distinct  notice  that  there  was 
this  debt,  and  that  there  was  a  large  sum  somehow 
or  other  to  be  provided  for,  proceedings  were  taken 
by  the  directors,  with  more  or  less  the  sanotion  of 
the  compaoy.  I  do  not  think  the  direct  and  spedat 
sanction  of  the  company,  such  as  there  would  be  at 
meetingt,  would  have  much  to  do  with  the  mattev ; 
because  the  question  would  rather  depend  upoo  the 
acquiescence  of  the  company  in  the  steps  taken,  and 
the  beueflt  which  they  derived  from  the  money 
raised,  than  upon  any  direct  sanction  which  they 
could  give  to  that  which  was  oUierwise  beyond  the 
powMS  of  the  dtoectors.  The  directors  took  upon 
themselves  to  issne  bonds  to  Mr.  Lewis,  whidi  recite 
that  the  company  is  indebted  to  Lewis  (that  is  the  re- 
cital contained  in  ^e  condition  of  the  bond)  for  work 
and  labour  done,  and,  I  think,  "  materials  f  umiahed 
by,  or  by  the  innctirement  of,  Lewis."  That  ia  the 
expresaion.  We  are  told  in  the  affidavit  which 
nanates  all  these  proceedings— the  affidavit  of  two 
officers  of  the  company — that  in  effect,  Lewis  found 
the  money  from  time  to  time  for  the  company,  first 
of  all  by  means  of  bills ;  and  he  afterwards  told  them 
that  he  should  find  greater  facilitlea  in  raising 
mooeya  by  way  of  bonds ;  and  no  doubt  with  good 
reason,  because  there  would  be  no  longer  any  question 
about  the  company's  bills  of  exchange  at  all,  to  say 
ooUiiDg  about  the  difficulty  and  expense  of  renew- 
ing them  from  time  to  time.  He  suggested  to  them 
their  giving  him  these  bonds  for  the  very  express 
reason  of  ^eir  being  more  available,  and  for  the 
express  purpose  of  his  being  able  to  go  into  the 
market,  and  say,  Here  I  am  with  these  debts  due 
and  owing  to  me  from  the  company,  as  they  have 
hj  these  bonds  admowledged,  on  a  prafectly  legi- 
timate ground,  for  work  and  labour  done  by  me  for 
the  company,  or  by  my  prDcuremenl,  and  that  being 
so,  I  can  by  ^ose  means  replace  in  your  coffers  funds 
which  you  may  apply  for  the  beneflt  of  the  com- 
pany." He,  being  furnished  with  these  instruments 
expressly  for  this  purpose,  procures  the  money.  The 
money,  it  is  said,  was  applied  first  of  all  in  paying 
oS  bills,  and  not  per  directum  in  paying  off  the 
particular  debts ;  but  the  bills  wldch  had  been 
given  faid  off  the  ddXi^  <x  Mme  of  ^iieiiL  It 
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doea  Dot  appear  upoo  the  erideDce  before  aa  to 
have  paid  all  of  them,  but  some  of  them.  Tbea 
other  oondf  af^war  to  bare  been  given  for  thoeebilU 
in  the  exact  ahape  tbow  bonda  are  now  in,  to  pay 
off  first  the  bUle,  and  afterwards  other  bonds,  to 
pay  off  those  bonds  which  hare  been  so  ap[died  in 
paying  off  the  bills,  until  ultimately  we  get  to  a 
set  of  bonds  which  are  in  the  bands  of  the  preieot 
holders. 

Then  the  question  la,  whether  the  present  htdders 
can  be  said  Uj  be  entitled  nnder  any  circumstanoee 
to  claim  upon  the  present  bonds.  Now,  first  it  was 
said  by  Mr  Jessel  in  reply,  and  he  opened  it  very 
much  in  the  same  way,  that  takmg  tnese  bonds  at 
the  beat  aa  a  cAose  in  action,  eren  t^ing  them  to  be 
that  which  they  really  are,  a  mwe  acknowledgment 
(for  they  cannot  be  pat  beyond  that)  of  a  debt  due 
aiq>arencly  on  a  legitimate  ground,  those  who  took 
them  must  be  in  the  same  condition  exactly  as  Mr 
Lewis,  the  original  holder,  was ;  and  therefore,  if 
Hr  Lewis,  the  original  holder,  could  not  recover  in 
respect  of  the  position  in  which  he  was  placed  with 
a  full  knowledge  (tf  all  the  circom stances,  and  how 
the  company  had  proceeded  for  the  purpoae  of 
raising  money,  then  no  more  coold  the  holders  of 
this  cAoM  tn  action  take  simply  through  him,  or  be 
entitled  to  place  themselves  in  a  better  position. 
That  would  be  so  if ,  as  between  Mr  Lewis  and  the 
directors,  there  was  really  no  debt  at  all,  or  if  this 
was  all  a  mere  sham,  and  the  company  had  beea  in 
no  way  partiea  to  the  transactKM. 

But  if  the  money  thus  raised  on  a  representation 
which  Mr  Lewis  is  directed  by  the  directors  to  make 
for  the  express  purpose  of  getting  the  money,  is  Ap- 
plied, when  raised,  for  the  benefit,  and  the  Inti- 
mate beoefit,  of  the  company,  can  it  be  possible  that 
the  oompaoy  can  hold  that  anrplai  vhidi  is  directed 
to  be  paid  to  them  under  the  ISth  section,  and  traat 
this  as  being  no  debt  whatever  by  which  they  are 
to  be  in  any  way  affected  ?  That  would,  I  appre- 
hend, be  contrary  to  all  principles  of  justice. 

Therefore  what  strikes  me  as  the  proper  course 
to  take  is  this — to  ssy  that  as  far  as  the  company 
have  adopted  the  proceedings  of  their  directors  by 
allowing  these  moa^  to  be  rahed  on  the  Issne  of 
tiiese  debentures,  and  as  far  as  the  money  so  raised 
by  the  issue  ot  tiie  debentures  has  been  api^ed  in 

Kying  off  debts  which  would  not  otherwise  have 
en  paid  off,  those  who  have  advanced  the  moneys 
ought  to  stand  in  the  place  of  those  whose  debts 
have  boMi  so  paid  off.  It  li  not  simply  that  they 
stand  as  asdgnees  of  the  debt  which,  no  doubt,  they 
are  not,  in  ^is  sense  that  the  contractor  has  not 
assigned  his  debt  over  to  the  person  who  paid  him. 
That  has  not  been  done.  On  the  other  hand  it  has 
been  represented  by  the  directors,  that  the  man  who 
tent  bis  money  on  that  I.O.U.,  or  whatever  it  may 
be  called,  was  lendlag  his  mon^  for  the  porpose 
at  clearing  off  that  debt.  Therefore  the  (Urectors 
were  representing  to  him  that  he  was  to  be  put  in 
the  position  of  the  assignee  of  the  debt.  They  say 
We  owe  this  man  who  has  this  I.O.U.  this  money,  in 
respect  of  work  which  is  legitimately  a  debt  owing 
by  oar  company  for  work  done ;  we  owe  him  that, 
he  will  hand  it  over  to  you,  and,  tiiwefore,  yon  will 
stand  in  exactly  tiie  same  position  aa  if  yon  had 
paid  off  the  debt  yourself."  That  is  the  effect  of  the 
repnsentation. 

Therefore,  what  we  propose  to  do  is  to  make  this 
order.  *<Let  the  order  of  the  Vlce-Chancdlor  be 
varied,  and  let  the  order  so  varied  be  as  follows : 
Declare  that  the  receipt  and  the  expenditnre  by  the 
directors  ot  the  company  in  payment  of  any  sums 
recoverable  from  tiie  company  of  moneys  advanced 
on,  and  procured  by  means  of  the  deposits  of,  the 
alleged  bonds,  was  pro  (onto  an  adoption  by  the  com- 
pan?  (rf  the  transaetians  referred  to  in  tiie  afiSdavits 
f  Chailei  Banks  and  Henry  Qtesn;  md,  baviag 


regard  to  tbereprDsentations  contained  in  thealkged 
bonds,  that  the  money  so  expended  eoostitatad 
debts  owing  from  the  company,  inqnire  whether  the 
company  had  the  benefit  of  any,  and  what  expen- 
diture in  payment  of  any  sams  recoverable  from  the 
company,  of  any  and  what  sums  advanced  on,  or 
procured  by  means  of,  any  and  which  ot  the  deposits 
of  the  alleged  bonds,  and  whether  any,  and  wtiich,  of 
the  soma  so  expended  still  remain  nnpud  by  ths 
company.  Hie  costs  toheas  in  the  original  order; 
no  costs  of  this  aj^ioation,  exospt  that  the  eAdsl 
liquidator  will  take  his  costs  out  of  the  estatSb" 

Lord  Justice  GiFFABD  said:  I  think  it  (tf  importance 
to  state  olearly  in  this  case  that  it  is  not  intended  by 
the  coon  to  throw  the  subtest  doubt  on  the  deci- 
sion come  to  In  tile  case  of  CAoinin  t.  TAc  Utah 
dealer  and  Afitford  Railway  ^Mpoiyr,  and,  from  the 
course  which  the  matter  took  in  the  court  below.  I 
think  it  is  also  important  to  say  that  titers  is  no 
ground  whatever  for  the  argument  that  a  contract 
or  instrnment  which  fails  in  a  court  of  law  by 
reason  of  its  iUegali^  can,  nevertiieless,  be  enforced 
in  equity,  because  money  has  been  paid  and  re- 
ceived in  respect  kA  it.  EquitaUe  terms  can  be 
imposed  on  a  plaintiff  seeking  to  set  aside  an  illegal 
contract  as  the  price  of  the  relief  he  asks  ;  bot  as  to 
any  claim  sought  to  be  actively  enforced,  tiie  defence 
of  illegality  is  as  available  in  a  coart  ol  equity  u 
it  is  in  a  court  of  law ;  and  it  is  for  that  rsaaon, 
among  others,  that  the  declaration  made  hyj  the 
court  below  has  been  varied.  That,  of  course,  is  no 
answer  to  the  present  case. 

Now,  as  regards  the  present  case,  I  am  of  opinion 
that  the  proof  was  quite  sufficient.  There  are  two 
affidavits  alleging  that  money  was  lent  on  these 
bonds,  which  contain  the  representations  which  have 
been  referred  to ;  and  there  was  also  the  affidavit  of 
Mr.  Banks  and  Mr.  Green ;  and  if  it  had  been  sought 
to  affect  either  of  the  parties  who  prove,  with  any- 
thing like  fraud,  that  was  quite  enoi^h  to  throw 
on  company  the  onus  of  proof  that  there  was 
fraud.  However,  there  has  been  no  evidence  of 
that  description. 

That  being  so,  what  the  case  amounts  to  is  this : 
Documents  were  given  under  the  seal  of  the  com- 
pany ;  those  documents  represented  that  the  com- 
pany was  indebted  to  Mr.  David  Leopold  Lewis  in 
the  amount  there  stated  ;  they  were  given  for  the 
purpose  of  being  deposited  by  Lewis  as  secnrily  for 
advances  to  be  made,  and,  if  tiie  i^resentatioos  in 
them  bad  been  true,  those  who  advanced  their  money 
on  the  deposit  would  have  been  assignees  of  debts 
actually  owing  from  the  company  to  Lewis,  and  the 
transaction  would  have  been  perfectiy  legaL 

Now  in  this  case  the  representations  in  the  alleged 
bonds  are  either  true  or  false,  or  partiy  troe  and 
partiy  false.  In  so  far  as  they  are  true,  the  traafr 
actions  are  legitimate,  for  Hr.  Lewis  could  assign 
his  debt  or  debts.  On  the  other  band,  in  so  far  as 
they  are  false,  there  is  fraud— fraud  on  the  part  of 
the  directors  of  the  company.  He  r^M«sentatioas 
on  the  face  of  the  alleged  bonds  purported  to  be 
r^resentations  by  the  company,  and  induced  the 
loans,  and  wwe  made  in  order  that  the  loans  might 
be  obudned.  In  so  far,  therefore,  as  the  company 
has  had  the  benefit  tA  those  loans  for  its  l^timaea 
purposes,  it  most  be  taken  to  have  adopted  the 
transactions.  It  cannot  be  heard  to  say  the  con- 
trary, and  to  that  extent  it  must  be  held  liable.  Ftv 
these  reasons  I  concur  in  the  order  which  the  Lord 
ChaooellcH'  has  read. 

SdidtoTB  for  tile  i^ppellant,  «Steveiu,  WiBamm, 
and  Harrit. 

Solicitois  for  the  respondents,  Yoiaig,-JM^vid 
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Satardt^,  Dec.  11,  1869. 
(Before  Lord  Joitloe  GmuD.) 
A  Cumno. 

Practice—The  Trmtee  Act  1850,  si.  3,  20— Covenant  to 
gmrender  copyholds — Death  of  cotienmtor  hefort  w- 
reader — iMmtiehtKr— Distinction  between  an  exeaited 
and  an  mexsaited  contract — Appointnieia  of  person  to 
conveif —  Where  a  ntit  to  dedan  the  iar  a  trustee  is 
unnecessary. 

S.  contracted  to  purchase  certain  a^holds  of  C,  and  O 
axauttd  a  tked  by  tehich  he  covenanted  to  surrender  the 
omAoto  to  the  nee  of  &,  Am  heu-a,  and  assigns. 
Before  taqf  aurrmkr  was  made  C.  died,  leaoingtu  his 
autemarji  hen- a  permm  qf  mound  mind,  noteefimnd 
*  Sgr  infidtttioa : 

Beld,  that,  inasmuch  as  there  was  an  executed  eontracty 
it  was  not  necessary  that  there  should  be  a  suit  to  hone 
the  heir  declared  a  trustee  for  the  purchaser,  but  that 
the  court  could,  on  a  petition  in  hinacy,  and  under  the 
Trustee  Act  1860,  t^oint  a  person  to  surrender  the 
a^hold  to  the  purchaser. 

In  the  year  1867,  Frederick  ^ade  entered  ioto  a 
contract  with  Henry  Cuming  for  the  pnrcbaae  from 
him  of  OOTtain  copjhold  estatcB  which  were  held  of 
the  manor  of  Millbrook.  An  indeatore,  dated  the 
9th  Not.  1867,  was  made  and  executed  between, 
and  bjr  Henry  Cuming  of  the  first  part,  Kobert 
Driver  of  the  second  part,  and  Frederick  Slade  of 
the  third  part,  which  contained  a  corenant  by  Henry 
Cuming  for  himself,  his  hean,  executors,  and  ad- 
ministrators, with  Frederick  Slade,  fait  burs  and 
assigns,  that  Henry  Cuming,  or  his  heirs,  would 
forthwith  surrender  the  copyholds  to  the  use  of 
Frederick  Slade,  his  heirs,  and  assigns,  according 
to  the  custon  of  the  manor. 

Before  any  surrender  was  made,  Henry  Cuming 
died  intestate,  learing  Alexander  Cuming,  his 
heir  according  to  the  custom  of  the  manor.  He  was 
of  on  sound  mind,  but  not  so  found  by  inquisition. 
A  petition  was  then  presented  by  Frederick  Sbde 
stating  these  facts,  and  praying  that  a  proper 
person  might  be  appointed  by  the  court  to  sur- 
render the  copyhold  to  him.  Us  heirs,  and  assigns, 
in  the  place  of  the  lunatic. 

The  petition  was  thus  entitled :  "  In  tlie  matter 
of  Alexander  Cuming,  a  person  of  unsound  mind, 
not  so  found  by  inquisition ;  In  the  matter  of  the 
Trustee  AcU  1860  and  1852 ;  and  In  (he  matter 
of  Frederick  fflade's  bnut." 

Ford  ^orth,  on  behalf  ot  the  petitioner,  argued 
thattiierei>eingan  executed  oon tract,  it  was  unneces- 
iary  that  there  should  lie  a  suit  instituted  to  hare 
the  heir  declared  a  trustee  for  the  purchaser,  but 
the  court  could  act  at  once  under  the  Trustee  Acts. 
HereCerred  to  Re  OoBingwoofi  TVwif^  6  W.R.  686, 
in  which  eu9  there  beingaooTmant  to  stand  sdsed 
of  ccmyholds  until  surrender  to  »  purchaser,  in  trust 
for  the  purchaser,  a  vesting  order  was  made  on  a 
petiticm  under  the  Act  without  a  suit,  and  argued 
that  the  principle  of  that  case  would  apply  to  the 
present,  the  covenant  being  an  executed  one.  He 
referred  also  to 

mie  Thutee  Aot  1850,  bh.  3,  20. 

Lord  Justice  GirrAKD  was  of  opinion  flut  the 
distinction  between  the  cases  of  an  executed  and 
an  unexecuted  contract  was  a  sound  one.  In  the 
latter  case,  no  doubt,  a  suit  to  have  the  heir  de- 
clared a  trustee  for  the  purchaser  would  be  neces- 
sary, before  a  vesting  order  or  an  order  appointing 
a  person  to  convey  could  be  made  under  the 
Trustee  Act,  but  in  Uie  former  case  the  order  could 
be  made  without  the  necessity  of  a  suit.  The  wder 
asked  for  by  this  petition  might  tlierefore  be  made. 

Solicit<n:  WestaU  dM  Roberts. 


Ihvrsdajf,  Dec  2,  1869. 

Re  Tbiok's  TKiran ;  £x  paria  Willobt. 

'l%e  TVariBS  Relief  Act — Partkulcr  legaqi  paid  into 
eotirt — AesKWfl  in  hands  of  tnutee — Costa. 

A  tnutee  of  a  will  paid  into  court  under  the  Truslee 
Relief  Act  a  sum  which  was  given  by  the  testator  in 
certain  trusts.  The  trustee  had  also  in  his  hands  the 
general  residue  of  the  testator's  estate  in  which  he  was 
ben^iaihf  interested.  A  .petition  was  presented  for 
pegpnent  out  of  court  iff  the  fieediMtk  had  been  paid 
in: 

Held,  Viat  the  court  had  JuristSclton  to  order  the  trustee 
to  pay  the  costs  of  the  petition  out  of  the  general 
residue  of  the  estate. 

This  was  an  appeal  from  a  decision  of  Stuart,  Y.C., 
with  reference  to  the  construction  of  a  will  so  far  as 
it  related  to  the  trusts  of  a  particular  fund  be- 
queathed by  the  testator.  This  fund  had  been 
into  court  by  the  trustee  of  the  will  under  tiie 
Trustee  Relief  Act,  and  the  Yice-ChanceUor,  on  a 
petition  being  presented  to  determine  the  construc- 
tion, and  for  payment  to  the  persons  entiUed,  ordered 
the  trustee  to  pay  the  respondent's  costs  of  the 
petition  out  of  the  general  residue  of  the  estate 
which  *as  in  the  hands  of  the  trustee^  and  in  which 
he  vas  ben^dally  interested. 

Didanson,  Q.C.  and  Fre^ng^  on  behalf  of  the 
appellants,  argued  the  question  of  construction,  and 
also  contended  that  under  the  Act  the  court  could 
not  order  costs  to  be  paid  out  of  any  fund  other 
than  that  which  was  paid  into  court.  It  might 
make  an  order  on  a  trustee  who  had  acted  impro- 
perly to  pay  costs  personally,  but  there  was  no  juris- 
diction to  deal  with  a  fund  not  in  court. 

Karshke,  Q.C.  and  Charles  Sail  for  the  respondent 

Lord  Justice  OivrABD  was  of  opinion  that  there, 
was  jurisdictioQ  to  order  these  costs  to  be  paid  out 
of  the  general  residue,  which  was  a  fund  a^ilfcabie 
to  the  general  costs  of  administtation  of  the  estate. 

Solldtors :  HwOer,  OwatUn,  and  Co. 
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Nov.  15, 16, 17,  and  18,  1869,  and  Jan.  14, 1870. 

SKna  V.  Eux.  Bbowklow. 

Riahta  of  common — Freehold  and  copyhold  tenants- •Suit 
tSfOMou  bAayof  aU  the  tenants  of  the  manor — Ap- 
provemm^—Suro^ — Bvidmee — Plea^ng, 

The  lord  of  a  manor  having  attempted  to  inchee  a  portion 
of  the  waste,  a  bUl  was  jUed  against  him  by  one 
of  the  tenants  (who  was  both  a  fruholder  and  a  cop«- 
holder  of  the  manor),  on  behalf  of  himself  and  authe 
other  freehold  and  copyhold  tatanU  of  the  manor,  to 
obtain  a  declaration  oflheirr^hteto  eemnen  ever  Ae 
waste,  and  to  restratn  the  lard  firom  indonng  any 
portion  of  the  common : 

Held,  that  the  plaintiff'  was  entitled  to  sne  on  behalf  of 
aU  the  fredM^hrt  and  ecpyholdera  of  the  manor  : 

Held  also,  that  the  burden  of  proof  that  after  making 
the  proposed  indosure,  a  sufficiency  of  the  wasU 
wotud  be  left  to  satisfy  the  oommonnable  rights  of  the 
tenants,  lay  igion  the  lord,  the  tenants  having  in  the 
first  instance  established  their  right  to  common, 

A  surv^  made  by  the  direction  of  the  Crown  in  1607, 
when  the  manor  belonged  to  the  Duchy  of  Cornwall, 
held  to  be  admissible  in  evidence,  though  the  commission 
on  wAtcA  it  was  founded  had  noifbksn  produciLand 
eotdd  not  be  found.     Digitized  by  V^OU^  Ic 
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This  waa  a  luit  iastitated  bj  Mr.  Augustus  thnith, 
of  Tresco  Abber,  in  tbe  Isles  of  Scilly,  on  behalf  of 
himself  and  all  oUier  the  freehold  and  copyhold 
tenants  of  the  manor  of  Berkbauipatead  against  the 
late  Earl  Brownlow,  the  lord  ot  the  manor,  praying 
for  a  declaration  that  Uie  [daintifff  mod  the  other 
freehold  ind  copyhold  tensnts  of  the  manor  of 
Berkhampstead.  are  entitled  as  to  the  right  of  pu- 
tore  for  commonable  cattle  as  appendant,  and  as  to 

other  rights  of  pasture  sod  all  other  common- 
able rights  as  apporteoant  to  their  said  freehold  and 
oopyhud  tenemeata,  to  the  following  common 
rights,  viz.,  a  ri^t  <xf  common  of  pasture  upon  the 
said  common,  and  so  much  of  four  pieces  of  waste  in 
the  bill  mentioned  as  now  remtUns  aninclosed,  for 
all  sorts  of  cattle  lerant  and  coodiant,  as  well 
oommonable  as  othm,  and  a  right  of  estorers  and 
baybote  and  woodbote,  and  to  cat  so  much  furxe, 
gon^  fern,  and  underwood  upon  the  said  common, 
and  to  much  of  the  said  four  pieces  of  waste  as 
now  remains  nninclosed,  as  may  be  required  for  tbe 
purpose  of  fodder  and  litter  for  cattle,  as  well  com- 
monable as  others,  lerant  and  couchaat,  on  the  said 
traementi,  and  for  fuel  aad  other  purposes  ot  agri- 
culture and  husbandry  necessary  for  the  beneficial 
and  profitable  enjoyment  and  use  of  the  said  tene- 
ments, and  a  right  to  use  the  whole  of  the  said 
CtHnmon  for  walUng,  driring,  and  riding  on  horse- 
feack,  and  for  the  enjoyment  of  air  and  exercise,  and 
for  amusement  and  recreation,  and  other  rights, 
privileges,  and  customs. 

And  tbe  plaintiff  prayed  in  the  second  paragraph 
of  the  prayer  of  his  bill,  that  tbe  dtfendaot,  his 
terranta,  agents,  and  workmen,  might  be  restrained 
by  injunction  from  inclosing  any  part  of  the  common 
or  frith,  or  of  so  much  of  the  four  pieces  of  waste 
as  DOW  remains  uninclosed,  and  from  in  any  manner 
dittnrUng  or  interferiDg  with  any  of  the  said  rights 
at  the  plaintiff  and  other  freehold  and  copyhold 
tenant*  of  the  manor  otct  the  common,  and  in 
paiticalar  from  erecting  or  commencing  to  erect, 
and  from  entering  into  any  agreement  as  to  Ae 
erection  of  any  houses,  buildings,  or  fences,  upon 
any  part  of  the  common,  Ac.,  and  from  di^ng 
grvia,  Ac,  or  in  any  manner  interferu^  with  any 
€ft  the  ancimt  roads  and  paths  over  the  commoa. 

Tbe  manor  of  Berkhampstead,  which  is  situate 
in  tbe  counties  of  Hertford,  Buckingham,  and 
Northampton,  formerly  belonged  to  the  JDuefay 
of  Cornwall,  and  was  purchased  by  the  late  Earl 
Brownlow  in  1862.  The  common  in  question  con- 
rista  of  a  large  opim  tract  ot  ground,  situate  partly 
In  the  parish  tit  Bwkbampstead  St.  Peter,  and  partiy 
in  that  of  Northchorcb,  and  is  nsually  called 
Berkhampstead  Common  or  Frith. 

The  plaintiff  was  both  a  freeholder  and  a  copy- 
holder of  the  manor. 

In  Feb.  1666  the  hte  earl  inclosed  about  400 
acret  of  the  common  by  tbe  erection  of  iron  f  enoea, 
which  the  plaintiff  aftowards  caused  to  beremored. 
Thereupon  the  late  earl  commenced  an  action  of 
trespass  against  the  plaintiff  in  the  present  suit; 
the  action  never  same  to  a  hearing,  and  the  plaintiff 
in  July  1866  filed  the  present  bill  for  the  purpose  of 
establishing  his  rights  over  the  common,  and  pre- 
Tenting  the  earl  from  Inclosing  any  part  of  the 
common  and  from  canyi&g  out  an  intention  which 
he  entertiUned  of  building  on  the  portion  of  the 
common  which  he  had  fenced  off. 

Tbe  late  earl  died  in  Feb.  1867,  having  by  Us 
will  devised  the  Berkhampstead  manor  to  the  pre- 
sent earl,  against  whom  the  suit  was  revived. 

The  defence  set  up  by  tihe  answer  was  that  the 
righu  of  the  freeholders  and  copyhoMen  were  dts- 
tiitct,  and  that  even  assuming  that  one  copyholder 
might  sue  on  behalf  of  all,  still  every  freeholder 
must  sue  for  himself  ;  that  Berkhampstead  St.  Peter 
aud  Nortbdraxch  were  two  diatuwt  manors,  wid 


[Rolls. 

that  tbe  tenants  of  the  f<Htner  manor  alone  bad  anj 
rights  of  common  over  Berkbampstead-common ; 
and  further  that  sfter  the  inctosure  of  the  400  acres 
a  sufficiency  of  the  waste  would  be  left  to  satisfy 
the  commonable  rights  at  tbe  tenanta,  even  aasmm- 
ing  the  traants  of  both  manors  to  have  right!  at 
common  over  Berkhampstead  common. 

Tbe  pluntiff  contended  that  the  two  alleged 
manors  really  conatitnted  only  one  manor,  and  that 
tbe  commonable  rights  of  the  tenants  extended  over 
the  whole  waste.  The  plaintiff  supported  his  case 
by  a  vast  mass  of  evidence,  oral  and  docnmentary, 
which  is  fully  discussed  in  his  Lordship's  judgment. 
A  document  known  aa  Doddridge's  survey,  which 
bad  been  made  by  the  direction  of  tbe  Crown,  waa 
mainly  relied  upon  by  the  plaintiff,  but  its  adoiia- 
ribility  in  evidence  was  contested  by  tbe  d^eodant, 
on  the  ground  that  the  commisaion  oo  which  it  was 
founded  had  not  been  prodtwed,  and  could  not  be 
found. 

Sir  RcMwldl  Palmer,  Q.C.,  JoihMa  WiBiamM^  Q.C., 
and  A.  P.  Wkau^  for  the  plaintiff  — Although  tbe 
commission  cannot  be  found,  Dodderidge's  inrT^  is 
admissible  in  evidence;  similar  documenta  have 
been  constantly  received  as  evidence.   Tbey  died, 

Jtowe  T.  Bmtfon,  8  B.  *  C.  747  ; 

Dmn  <!.  Ooodwin T.  Sprm,  1  T.  R  466; 

Chapman  y.  Cowlan,  13  East,  10; 

Fretnum  v.  Head.  4  Best  A  Sm.  17A 
The  oiucf  probamH  that  there  is  sulBciant  wmate  left 
to  satisfy  the  CMnmooaUe  rights  of  the  tenants  lies 
on  the  lord : 

5  Via.  Abr.,  tH.  "  Common,"  A  a ; 

FiUwood  V.  Palmar,  Moa.  169  ; 

Arlett  T.  EUia,  7  B.  A  C.  Stf ; 

MeRor  v.  Spattman,  1  Saond.  346,  note  g. 
The  custom  to  use  commons  for  purposes  of  recre*- 
tion  is  a  good  one,  and  has  been  reco^fi^ised  in  many 
cases,  e.g., 

Fiteh  T.  Bawliim,  1  Hy.  BL  8B8; 

Ahbot  V.  WuUu,  i  Lev.  178. 
On  the  question  wnether  tbe  plaintiff^  ueauIptioD 
was  injured  by  his  prescribing  for  less  than  he  waa 
entitled  to  claim,  they  cited, 

Buthwood  V.  Bond,  Cro.  EUs.  721; 

Bnm*  V.  SearU,  Ckrth.  219 ; 

BotHfi,  4t.  of  Tewknbmvr.  Briehu^X  Taunt  148^ 

nilirps  on  Evidenee,  BOi  edit,  p.  8^. 

Sir  Kchard  Baggatlay,  Q.  C,  CKotUm  BaU,  and 
Dorby,  for  the  defendant,  contended  that  the  frame 
of  the  bill  waa  improper,  aa  one  tenant  conld  not 
■ne  on  behalf  of  all  tbe  freelurfd  and  ccmyhidd 
tenants  of  tbe  manor,  the  tenants  bavinft  aistinct 
rights  in  respect  of  tlie  two  manors,  for  ibitj  eon- 
tended  that  there  were  two  distinct  mason.  They 
submitted  that  there  was  no  evidence  of  right  of 
estovers  and  recreation,  and  tluit  issues  on^t  to  be 
directed  as  to  those  rights  ud  as  to  the  suttden^ 
of  common.   They  cited 

Wtela  T.  Stoker,  2  Yem.  300 ; 

Lord  DwKTiiven  v.  LUuxOm,  15  Q.  B.,  K.  8.,  791 ; 

EvoM  T.  Taylor,  7  Ad.  A  Ell.  617. 

Sir  Sotaubll  Palmer,  in  reply,  contended  that  tbe 
frame  of  tbe  suit  was  proper.  He  cited 

PoweU  Y.LordPowie,  1  T.  A  J.  US; 

Evehne  Hospital  t.  Andowr,  1  Tam.  966 ; 

Mayor  0/  York  t.  PUkmsttm,  1  Atk.  882. 
He  also  cited : 

Pawcett  V.  SiricklantLOom.  578; 

HanMon  t.  Garduur,  7  Yea.  305. 
The  following  authorities  were  also  reforred  to ; 

Em-1  of  Chiche$ter  v.  Hail,  17  L.  T.  Bep.  121 ; 

Duke  of  Beaufort  v.  Bmith,  4  Ex.  474 ; 

Danwl  V.  WitkAa,  7  Ex.  434 ; 

Price's  Com,  8  Co.  Bep.  80 ; 

Wake&eUL  t.  Ihike  of  Btu^Mi^hAA  L.  T.  bp.  N.  3. 
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Suth  v.  Easl  Bkowklow. 


[Rolls. 


Grant  v.  Gunner,  1  Taoct.  435 ; 
Evans  v.  Tayltyr,  7  Ad.  &  Bll.  617 : 
How  T.  Teaanta  of  Bronugrove,  1  Tern.  22; 
ArtUngton  v.  Famkes,  2  Vera.  356 ; 
Stfttote  of  Iferton,  20  Hen.  8,  o.  4:  13  Edw.  1. 
e.  46. 

Jm.  13. — Lord  IIohillt,  after  stating  the  object 
of  the  snit,  contioaed  :  Id  detenuioiag  this  qaestioD 
an  important  point  to  be  considered  is  tbe  extent  of 
the  manor  of  Berkhampetead.    A  map,  wliich  pur- 
porta  to  be  a  map  of  the  extent  of  the  manor,  as 
alleged  by  the  plaintifT,  ia  appended  to  the  UU.  The 
defendant  contends  that  thih  plan  comprises  the 
whole  or  the  greater  portion  of  tvo  manors,  tIz.,  the 
msoor  of  the  borough  of  Berkhampatead,  and  the 
manor  of  tbe  hallimote  of  Northchurch.   The  pro- 
perty originally  and  previously  to  the  year  1600 
belonged  to  the  Duke  of  Cornwall,  and  seems  to 
hare  originated  by  a  grant  by  Edwud  TIL  to 
Edward  Prinoe  of  Wales  of  the  honour  of  Berk- 
hampstead,  which  honour  indaded  the  manor  of 
Swanbome,  in  Bucks,  the  manor  of  Btaxlcy,  in 
Korthamptonshire,  and  ibe  manor  of  Aldbury  ;  and 
it  slso  included,  acceding  to  the  old  gnmt,  the 
borough  of  Berkhampetead,  and  also  the'  manor  of 
the  hallimote  of  Korthcfaurch  ;  and  the  defendant 
contends  that  these  were  separate  and  distinct 
msoora.   The  plaintiff  contends  that  these  two^  riz., 
the  borough  of  Berkhampetead  and  the  hallimote  of 
Northchurch,  together  constituted  the  manor  of 
Berkhampstead,  and  that  the  commonable  rights  of 
the  tenants  of  both  dlTielons  extended  indiscrimi- 
nately OTer  the  whole  waste,  and  that  the  waste 
vu  nerer  separated  or  defined  as  belonging 
partly  to   one   and  partly  to   the  other  die- 
trict.     [His   Lordship   examined   the  evidence 
afforded  by  the  court   roU^  and  continued :] 
la  1607,  ft  snrrey  was  mad^  py  the  direction  of 
the  Crown,  of  the  ooort  and  manor  td  Berkhamp- 
stsa4  under  the  care  and  presidency  of  3eneant 
Dodderidge,  afterwords  judge  of  the  Court  of  King's 
Bench,  and  the  reputed  author   of  Sheppard's 
Touchstone.   This  snrrey  lays  down  the  boundaries 
of  the  manor  very  dearly  and  distinctly,  and  they 
indudatba  whole  of  what  is  called  the  hallimote  of 
KOTthchorcb.  K  states  that  84a.  87p.  are  held  by 
freehold  tenants  of  the  manor,  and  650  acres  are 
held  by  copyhold  tenants  of  the  manor.  The 
■nrrey  states  tbe  whole  circamference,  which  is 
sbont  eleven  miles,  and  it  distinctly  points  out  the 
exact  boni^aries,  including  tbs  four  pieces  of  waste 
in  question  in  tiUa  cause.    The  accuzaoy  of  this 
■mrvey,  and  of  these  boundaiies  of  the  manor  does 
not  seem  ever  to  hare  been  called  in  qnestimi.  The 
sdmisiibility  of  it  in  evidence  Is  contested,  and  the 
commission  on  which  it  was  founded  is  not  produced 
or  proved,  atill  I  am  of  opinion  that  it  is  strictly 
evidence,  and  also  tiiat  this  dwractv  oi  it  is  such 
that  the  .court  is  bound  to  attribute  great  weight 
to  it       Oct  1616,  another  mrvey  was  made  br 
the  Duke  of  Cornwall.  The  court  for  the  borough 
of  Berkhampstead  was  held  in  the  town  itself; 
the  court  for  the  hallimote  of  Northchurch  was 
held  in  the  castle  of  Berkhampstead.    If  the 
accuracy  of  tbe  defendant's  contention  is  admitted, 
it  invt^res  this  dilemma,  tiiat  either  the  court  fot 
the  manor  of  the  hallimote  of  Northchurdi  was 
held  in  a  place  not  within  the  manor,  or  else  Uiat 
tbe  castle  of  Berkhampstead  did  not  lie  within  the 
manor  of  Berkhampst^ — in  either  case  a  strange 
and  BDomalous  urcnmstance,  which  the  fact  of  the 
Ave  manors  belonging  to  the  honour  of  Berkhamp- 
stead does  not  remove,  because  they  are  not  all  heU 
in  the  same  place.   Not  only  are  all  the  entries 
made  in  the  same  book  of  rolls,  but  the  tenants  of 
each  division  are  conttnually  cited  to  both  courts ; 
this  ^ipears  by  a  series  of  documents.  When  I  come 
to  ooninder  the  rights  <^  the  tenants  of  the  manor, 
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whether  united  or  severed,  the  evidoice  is  strong  to 
show  that  the  commonable  lights  of  the  tenants 
were  never  severed  or  considered  as  capable  of  bdng 
\  treated  apart  from  each  other ;  on  tiiis  subject  tiie 
constant  discussions  and  disputes  relating  to  the 
inclosing  and  approving  by  the  lord  of  parts  tbe 
waste  afford  valuslde  and  unquestionable  evidence. 
The  first  of  them,  a  transaction  of  great  import- 
ance, occurred  in  the  year  1618.    This  was  an 
arrangement  made  between  the  Prince  (the  Duke  of 
Cornwall)  on  one  side,  and  the  tenants  of  &e  manor 
on  the  other,  to  settle  what  porUtms  of  the  waste 
might  be  enclosed  for  ibe  benefit  of  the  twd,  leav- 
ing  sofflcient  tot  the  tenants  of  the  manor,  who  tud 
rights  of  common  over  the  waste.  In  the  discussion 
and  settlement  of  this  question  no  distinction  is 
made  between  the  tenants  of  the  borough  of 
Berkhampstead  and  tbe  tenants  of  the  hallimote 
of  Northchurch  :  they  are  treated  alike,  as  having 
equal  lights  and  claims  as  tenants  of  one  manor ; 
and,  finally,  it  is  settled  between  them  that  800  acres 
msy  be  approved  by  tbe  lord,  and  that  this  will  leave 
sufficient  for  the  commonabla  rif^ts  of  the  tenants 
over  tbe  remainder  of  tbe  waat^  wiUmut  any  sepa- 
ration of  the  waste,  or  any  other  attribnUon  of  any 
part  of  it  to  the  borough  or  to  the  haltimote.  I  think 
it  unnecessary  to  go  through  all  the  documents  relat- 
ing to  this  transaction,  but  throughout  the  tenants  <tf 
Northchurch  make  common  cause  with  the  tenants  of 
tbe  borough,  and  seem  alike  to  be  treated  as  tenants 
of  the  manor  of  Berkhampstead.  In  the  year  1684 
an  attempt  was  made  on  tne  part  of  the  Duke  of 
Cornwall,  which  was  continued,  with  more  or  less 
assiduity,  until  April  1642,  to  approve  400  acres 
more  of  the  waste,  not  as  the  waste  belonging  to 
two  manors,  but  as  one  waste  belonging  to  one 
manors.    This  was  resisted  by  the  tenants  of  both, 
without  distinction.  The  resistance  was  suecessfoL 
and  the  plan  was  ultimately  abandoned,  as  I  ibaU 
presently  state  somewhat  more  in  detail.   The  same 
appears  in  the  Parliamentary  surveys  of  1650  and 
1658,  in  which  no  distinct  manor  of  tbe  borough 
and  of  the  hallimote  of  Northchurch  is  to  be  ^s-  . 
covered.  In  1649  to  1664  the  attempt  was  renewed ; 
to  obtain  400  additional  acres,  part  of  the  waat^ 
from  the  common,  and  tUs  -l^ain  was  sueoessfullj  ' 
resisted   It  Is  impossible  too  carefully  to  examine 
the  documents  which  relate  to  the  dronmstancea 
cimnected  with  the  arrangement  by  which  the 
800  acres  were  approved,  and  those  which  portray 
the  successful  resistance  to  the  approvement  of 
400  acne.  They  are  fully  and  mlnutdy  set  forth 
in  the  documenta  proved  in  this  cose.  The  Torlotu 
Acts  of  Council  from  the  19th  May  1618  to  the 
29th  Jan.  1619,  the  commissiou  and  articles  of  the 
14th  Aug.  1618,  and  tbe  warrant  of  the  20tb  Feb. 
1619,  clearly  establish  how  complete  and  careful 
was  the  arrangement  and  compromise  which  was 
entered  into  when  tiie  first  800  acres  ware  inclosed 
from  the  waste.  Hera  it  might  have  been  supposed 
that  the  attempts  of  tbe  lord  on  the  waste  would 
have  ceased;  but  twenty  years  afterwards  the 
attempt  ia  renewed  which,  if  successful,  would  have 
left  little  or  no  waste  for  the  tenants  of  the  manor. 
The  manner  in  which  this  attempt.waa  conducted  and 
how  it  was  attempted  to  be  enforced  are  described 
in  the  warrant  of  the  18th  Nov.  168^  to  F. 
Wytherbed,  and  ihe  summons  in  the  same  month 
to  the  commons  to  attend.    This  is  followed 
by  a  copy  of   the  minutes  of  proceedings  in 
Feb.  1687,  and  May  1689,   by  tbe  articles  of 
instruction  of  the  3rd  July  1639,  and  the  report  of 
the  22nd  Oct  1639,  respecting  the  400  acres  and 
the  retutns  of  the  commissioners  concerning  them, 
and  is  completed  by  a  lease  of  these  400  acres  granted 
to  Jane  Murray.   This,  however,  did  not  prevent  or 
abate  the  strenuous  efforts  of  the  commoners  to  pre- 
vent the  400  more  acres  being  taken  fnmrthnn. 
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the  conteit  continued  dovn  to  April  1654,  how  ia 
April  1C53  the  interest  of  the  duchy  wm  lold  to 
Itessrs.  Ellii  and  Thilde,  and  how  on  the  27tb  April 
1654  thii  claim  was  disinisMd,  and  the  right  of  the 
commonen  permanently  establiabed,  in  spite  of  a 
■eries  of  proceeding  in  the  House  of  Lords,  is  rerr 
minutely  detailed  in  the  documents,  and  with  macu 
interest  shows  the  success  of  the  tenants  of  the 
manor.  In  fact,  these  identical  400  acres  now  in 
queatitm,  or  vcxr  nearly  the  same,  are  those  the 
incloBure  of  which  was  so  strongly  and  so  snccesft- 
fally  resisted  in  the  reign  of  Charles,  and  daring 
the  subsequent  protectorate  of  Cromwell,  and 
these  the  late  eart  has  attempted  to  enclose. 
Hiis  was  forcibly  resisted  by  the  present  plaintiffs. 
UDquestionably,  in  such  a  state  of  uiiags,  and  seeing 
how  carefully  the  matter  has  hitherto  been  inresti- 
gated,  and  having  regard  to  the  dfcumstance  that 
the  rights  of  the  lord  and  of  the  tenants  of  the 
manor  hare  remained  unaltered,  It  is  manifest  that 
the  burden  of  proof  lies  most  expressly  on  the  de- 
fendant, the  present  earl,  who  seeks  to  support  this 
eocroacbmeat,  to  show  that  the  late  earl  was 
entitled  to  make  this  approremenL  and  that  he  ia 
entitled  to  support  it.  tfpon  the  whole,  a  full  con- 
sideration of  the  document  conTinces  me  that, 
though  these  two  manors  were  for  some  pmposes 
distinct,  that  for  the  purpose  of  commonable  rights, 
and  so  far  as  reganls  the  waste,  tbey  together 
formed  one  manor  of  Berkhampstead,  and  that  the 
rights  of  the  tenants  of  the  manor  over  the  waste 
were  common  to  the  tenants  of  the  borough  of 
Berkhampstead  and  to  the  tenants  of  the  hall^ote 
of  Northchurcb.  and  that  no  waste  has  ever  been 
or  can  now  be  properly  defined  or  set  out  as  belong- 
ing separately  to  either  manor,  hut  that  both 
enjoyed  indiscriminately  and  in  common  the  whole 
,  Tute.  As  to  what  then  twmmonable  rights  were, 
the  eridence  to  be  drawn  from  the  documents 
M  to  the  nature  and  extent  of  them  shows 
that  they  include  almost  every  commonable  right 
«zcept  the  fright  to  eatorers  and  to  recreation  or 
pastime  on  the  waste ;  as  to  these  no  erideuce  is 
given  in  favoor  of  the  plaintiffs.  The  viva  voce 
evidence  confirmatory  of  me  documentary  evidence 
is  also  all  one  way,  and  is  conclusive  as  to  the  man- 
ner in  which  these  rights  have  been  enjoyed  during 
the  memory  of  anyone  now  alive.  It  is  unnecessary 
to  advert  to  it  in  detail ;  it  is,  in  my  oidnion,  com- 
prehensive, conclusive,  and  uncontradicted.  Besides 
the  matters  above  mentioned  whidi  are  adduced  by 
the  defendant,  besides  disputing  the  admissibility  in 
evidence  of  tl^  survey  of  Mr.  S^jeant  Dodderidge  in 
1607,  he  also  brings  forward  several  technical  ob- 
jections to  the  frame  of  the  'plaintifTs  bin.  He 
oon  tends  diat  the  plainUff  cannot  properly  sue  on 
behalf  of  himself  and  the  freeholden  and  oxtpy- 
-faolderfl  of  the  manor,  and  tbat  tills  constitutes  a 
misjoinder;  hut  I  am  ot  opinion  tliat  this  objection 
fails,  and  that  though  their  rights  of  common  might 
not  be  exactly  co-extensive,  yet,  as  the  plaintiff  is 
proved,  and  indeed  admitted  to  be  a  copyholder  as 
well  as  a  freeholder  <rf  the  manor,  and,  indeed,  of 
"both  dlvidnu  irf  it;  he  Is  entitled  to  soeon  behan  erf 
■IL  Tbii  also  upean  to  ma  to  be  eatabllshed  both 
by  authority  and  oy  the  constant  practice  of  this 
conrt  shown  in  tithe  cases  and  also  m  caaes  where  a 
right  of  fishing  comes  in  question,  as  in  the 
caae  of  the  Mayor  of  York  v.  PWdngton  (nw.) 
The  evidence  of  user  relates  to  twenty-nine  dine- 
-xent  prcmertles,  and  in  eighteen  of  time  cases  it  is 
•dmittea  that  the  property  constitutes  cdtlier  a  ftee- 
bold  or  copyhold  tenement  of  the  manor,  astoming 
that  I  am  right  in  coming  to  the  condosion  that 
the  tenants  of  either  manor  Of  there  be  two  manors), 
have  indiscriminately  commonable  rights  over  the 
whole  waste.  I  think,  therefore,  that  the  frame  of 
the  suit  is  correct,  and  that  as  regards  the  ocmmon 


right  of  herbage,  pannage,  and  the  cutting  of  furze 
and  gorse  the  right  ia  estiU^isbed.  It  remaina,  tbm, 
for  the  lord  to  wow  that  be  is  entitled  to  apprave, 
and  that  sufficient  ia  left  for  the  oommonoUe  li^ts 
of  the  tenants.  This  he  has  entirely  failed  in  doii% 
indeed  he  has  not  attempted  it,  and  in  fact  the 
attempt  made  by  the  late  earl  is  only  a  renewal  of 
the  attempts  mode  in  1638  and  1642,  and  which  did 
not  end  till  1654,  to  indose  exactly  the  same  land 
Of  nearly  so,  which  was  then  reristed,  and  fwwhldi 
encroachment  there  appears  to  me  as  little  justiflca- 
tion  now  as  there  was  in  the  seventeralh  century. 
I  consider  the  case  of  the  plaintiff  to  be  proved, 
and  that  no  snfflcient  ground  for  doubt  is  laid  to 
induce  me,  as  I  am  asked,  to  send  this  caae  fof 
furUier  investigation,  as  I  considered  myself 
bound  to  do  in  the  ease  of  the  Hampatead 
common  I  think,  therefore^  tbat  Ae  plaintiff  is 
entitled  to  a  decree  in  the  terms  of  the  first  para- 
graph of  the  prayer  of  the  bill,  omitfiog  the  word 
"  estovers,"  and  omitting  the  right  to  use  the  com- 
mon for  recreation,  and  that  a  perpetual  injunction 
most  be  granted  in  the  terms  of  the  second  pora- 
gi*!^  of  the  praver  of  Uie  bill.  I  think  also  that 
the  costs  must  ft^ow  the  event  It  is  true  that  the 
present  defendant  did  not  erect  the  fence  nor  did  he 
seem  to  desire  by  any  active  steps  to  support  the 
encroachment,  and  if  he  had  abandoned  the  case 
when  he  sncceeded  the  late  Earl,  his  estate  would 
alone  hare  been  liable  for  costs.  But  the  present  de- 
fendant has  thought  proper  to  stand  exactly  in  the 
place  vi  the  late  Earl  against  whom  the  first  pro- 
ceedings were  instituted.  I  do  not  think  that  it 
was  necessary  to  proceed  with  the  action  at  law,  and 
I  think  that  the  case  was  better  fitted  for  a  court 
of  equity,  and  that  the  pendency  of  the  action  of 
trespass  ought  not  to  affect  the  question  of  costs. 

SoUdtocB  for  tiM  phdntiS,  iWostt,  Ba^  and 

SolicitOTa  for  the  defendant,  JViobfl,  Bumttt,  and 
Neamim. 


&  Tom  XiOKiKW  ua>  SconxsH  B^aK; 

Ik>«ui*8  Cux. 

Gm^Hnig —  Matiager—  Temnnatim  of  m^agewsU  — 
WiinHjig-tip  —Sahry — Con^yeniatttm. 

^  a  daute  ia  lAe  ariidet  of  aaaodatioK  of  a  con^panyt 
a jMTSoa  wa»  appmnted  wvmager,  and  it  waa  provided 
oat  in  ikteneM  oj  Aw  hang  at  a»y  time  deprived  of 
hi*  ^ee  for  any  odier  eaaee  Aon  mm  su'soaaArt  w 
Mown  be  paid,  at  eompeiaatim  for  lau  of  ofiu,  a 
mm  eqseU  to  thrt*  yearr  talvy. 

Tkemamiytr't  tmyaytrntki  eamt  to  m  mid  w  eeaasfMMa 

of  the  wimdiBg'if  of  the  ampny: 

Held,  ihathe  vxa  entided  to  prove  m  Ae  wifiduiff^/or 
ete  differmce  between  the  omcmHt  of  Ae  tkrm  jaars 
tahry,  and  the  amount  remaining  u^aidom  etltaai 
duBretwhdtkehddin  dteeow^any, 

TsUud's  case,  L.Stp.lSi.  SfiO^/aflWsrf. 

A*'onmed  summons.   

This  was  an  application  by  Mr.  WHliam  Hugh 
Logan  for  leave  to  prove  in  the  windisg^op  for 
the  sum  of  WOOL  odd  andcr  Os  foUowlBg  df^ 
cumstanoes. 

By  one  of  Ae  danses  of  ttie  artides  of  assoetatioB 
of  the  London  and  SeottMt  Bank,  which  was 

registered  as  a  limited  company  in  Oct.  1864,  it 
was  provided  that  Mr.  Logan,  banker,  of  Beiniek- 
npon-Tweed,  should  be,  and  he  waa  tberelqr 
appointed,  the  managing  director  of  the  company^ 
aflUrs  in  Scotland,  ^  at  a  aalsir  of  not  less  than 
8001.  per  amnmi,  for  a  period  <d-wn  ymndnm  tta 
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date  of  the  registratioa  of  the  companj.  And  it 
wiB  prorided  that  hit  •alazy  thonld  be  raised  to 
9001.  per  a&nam  when  a  dividend  of  6  per  cent, 
sbould  be  declared  ont  of  the  net  proflta  of  the 
compuiy,  and  that  he  should  receire  an  additiooal 
100/.  for  erery  additional  1  per  cent,  per  annum. 
And  the  elauBe  concluded  vith  the  following  words: 
"And  in  the  eTeat  oi  the  laid  William  Hugh 
Logan  being  at  any  time  deprived  of  or  removed 
fnmt  his  office  for  any  other  cause  than  gross 
misconduct,  the  directors  shall  pay  to  him,  as 
compeasation  for  loss  of  office,  a  sum  equal  to  three 
years'  salary  at  the  rate  of  salary  which,  on  the 
qoarter-day  last  preceding  such  termidatioii  of  his 
engagemeat,  shall  be  payable  to  him,  such  som  to 
be  paid  within  one  month  from  the  time  of  his 
mnovaL** 

The  company  vaa  (vdend  to  be  woond-up  in  May 
I8S5,  and  Logftn'a  engagement  vai  conaeqnently  at 
an  end. 

Be  also  hdd  ahavei  in  the  company,  and  the 
amount  Im  whidi  he  now  asked  for  leave  to  prove 
was  &e  difference  between  the  amount  of  three 
years'  salary  at  800/.  per  annum,  and  the  amount 
of  the  oalls  for  which  he  would  be  liaUe  on  hie 
sbarea,  as  to  which  latter  amonnt  he  daimcd  a  tight 
of  set-off. 

Roxburgh,  Q.C.  and  Loeoek  Webh^  in  support  of 
the  summons,  submitted  that  the  manager'a  engage- 
ment having  terminated  without  any  nuscmiduct  on 
hia  port,  he  was  clearly  entitled  to  the  compensation 
■pecified  in  tlie  articles ;  that  he  was  also  entitled 
to  set-off  his  liabUitiea  as  a  shareholder  against  the 
compeosatloo  money :  and  that  he  should,  therefore, 
have  leave  to  prove  for  the  difference  betweoi  the 
two  amounts.   They  cited 

lie  English  JoiiU-Stock  SanOit  Ydlaiad**  case, 

L.£^.  4Eq.350; 
Re  The  London  and  Colonial  Cotnnany ;  Clark's 
caae,  20  L.  T.  Sep.  N.  8.  774 ;  L.  Kep.  7  Eq.  550. 

Sir  Sichard  BaggaSay,  Q.  C.  and  LaiPton,  for  the 
ofBcial  liquidator,  contended  that  Logan  was  at 
most  entitled  to  an  inqmry  what  damage  he  had 
sustained,  as  the  cessation  ot  his  engagement  by  the 
winding-up  of  the  company  was  not  contCTipIated 
by  the  parties ;  the  clause  in  the  articles  dearly 
contemplated  tbe  company  as  a  going  concern,  as 
was  proved  1^  the  provision  that  the  compensation- 
money  should  be  paid  wiAiu  one  month  firom  the 
feme  of  his  removaL 

Xord  SoxnxT.— Z  think  I  cannot  fn  primiiple 
dtatingnish  this  from  Te/bmfs  caac^  and  Hiat  the 
applicant  is  entitled  to  put  in  a  claim  for  the  three 
years'  salary.  The  termination  of  the  managet's 
eng^rment  by  the  winding-up  of  tbe  compttny  was 
clearly  not  in  the  contemplation  of  the  partjes  at 
the  time  they  entered  into  the  arraacement,  bot  tbe 
clause  in  toe  articles  must  be  conatrned  most 
itroDgly  against  the  company,  and  as  tt  Is  tSrereby 
provided  that  the  manager  shall  be  paid  a  aum 

Snal  to  Miree  yeaza*  salary  upon  the  termination  ef 
I  engagement  for  any  other  caose  than  miscoadnat, 
and  the  cause  in  ^s  instance  is  not  miscopdact,  he 
most  have  leave  to  prove  tat  tim  difference  between 
the  amoant  of  three  yean*  ndary  and  the  amonot 
remaining  oi^ald  on  his  ahaiea. 

Selicitm*  for  the  apj^icMBt,  Cmtoms,  Pkma,  and 

Solicitors  for  the  oSlcial  Il^iddntoi^  Asd^MiMftiid 

SoidneortA. 


V.  G.  ■TUABT'B  OOUBT. 
Bsvwtsdbj  SnWABD  WonMW,  Biq^  BosisMMd-LMr. 

Dec.  U  and  16,  1869. 

Kask  v.  Howkll, 

Solicitor  cMd  dient—Tngtee  and  eeattd  que  trutt^SiB 
farm  aeeount — Decne~Co$U. 

fTAsrs  on  biS^  against  a  Jim  of  Moiidtort  teho  were  the 
trutiaa  of  a  tettiematt,  for  an  aeeount,  but  in  which 
thert  vxu  no  charge  of  w^ful  ntgUct  or  dtfauJt,  and 
no  relief  prm/td  as  agmnat  it,  the  plaintiff'  sucdeeded 
in  esttMishing  hit  coat 

The  court,  in  ordering  an  aeeoant,  directed  an  inqttinf 
ai  to  the  defendants'  dealings  with  the  trust  fand,  ana 

Lon  taking  tbe  aeeountM  it  thoubl  appear  that  thetf- 
t  beemmillg  of  wUfvl  neglect  or  defauU  in  the  dis- 
eharge  of  their  duty,  tkof  shmdd  he  barged,  in  taking 
the  accounts,  with  such  toilful  negUet  or  default. 

Hub  suit  was  instituted  by  Charles  Nash,  • 
carpenter,  living  at  Chelsea,  against  Abraham 
Howell  and  Edward  Jones,  members  of  a  firm  of 
solicitors  at  Welshpool,  who  were  the  trustees  of 
a  aettl^ent  executed  upon  his  marriage  of  certua 
property  in  which  he  took  a  life  interest,  to  compel 
them  to  account  for  the  trust  moo^  and  to  pay 
the  costs  of  the  suit  A  snm  of  80011  having  been 
paid  into  court  as  the  balance  of  the  trust  moneys 
by  Messrs.  Howell  and  Jones,  the  only  question 
substantially  before  tbe  court  waa  as  to  the  fonn  of 
the  decree  and  the  costi  of  the  prooeedioga.  The 
facts  were  as  follows : — 

la  1857  the  plaintiff  married  BIra.  lUcfaards.  a 
widow,  who  was  entitled  under  the  will  of  her 
fittber  to  one-third  of  oertfun  farms,  upon  the 
aecutity  of  which  she  had  previously  to  her  mar- 
riage received  certaiu  advances  from  the  defendants, 
who  acted  as  her  solicitors— advaneee  which  were 
secured  to  them  by  certain  deeda. 

By  the  settlraient,  which  was  dated  the  7th  Jan. 
1657,  the  property,  sobject  to  these  advances,  was 
made  subject  to  a  general  power  of  annointment  to 
be  exercised  by  Mrs.  Nash  only  with  the  consent  in 
writing  of  the  defendants,  who  were  appointed  the 
trustees,  and  subject  thereto  the  property  waa 
settled  upon  Mrs.  nash  for  her  life  for  her  separate 
use,  and  after  her  death  waa  cliarged  with  SQL  a 
year  to  her  hnsband,  and  aubject  thereto  for  Mn. 
Nash's  cbildma  in  equal  abarei. 

On  the  Ist  May  1858,  on  the  occadon  of  an 
advance  of  lOl,  another  instrument  was  prepared, 
by  which,  in  pursuance  of  her  power,  Mrs.  Kash 
charged  the  premises  with  the  payment  of 
5901. 12sv  km;,  already  advanced,  and  provided  few 
future  advaocea,  not  exceeding  500/^,  being  scoured 
opon  tbe  property,  which,  subject  to  these  trusts 
and  to  a  power  of  sale,  was  limited  upon  the  trtuta 
previously  declared  by  the  marriage  settlement.. 
Further  costs  were  incurred  and  further  advances^ 
made,  the  ultimate  result  being  that  in  I86I,  when, 
tfie  propOTty  was  sold  and  the  aceonnti  settled;, 
the  defendants  bronght  the  plaintiff  in  200/.  in 
their  debt,  which  by  another  deed  they  were  em- 
powered to  retain  ont  of  the  purchase-money.  They 
were  then  authorised  to  invest  the  balance  in  cer- 
tain stocks,  specifying,  among  others,  the  preference 
shares  or  capitHl  of  the  Oswestry  and  Newtown 
Bailway,  and  subject  thereto  upon  the  original 
trusts  of  tiie  marriage  settlement. 

By  these  advances  and  the  consequent  costs  tbe 
trust-funds  were  reduced  by  the  14th  Oct.  1853, 
when  Mrs.  Nash  died  and  Mr.  Nash  became  en- 
titled to  his  annuity,  about  900/.  Tbe  defendants 
paid  the  annuity  of  50/.  up  to  the  loth  Nov.  1867, 
wlwQ  thi|y  sent  a  letter  inclosing  a  jpost*oflBce  order 
ioE  2J;  and  statiag  tlia|i|)i»e<f«9^®®^^ 
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liAring  sent  imtefy  wai  that  *'Mt.  UoweU  aiid  he 
viilied  to  see  th«  acoount  before  making  toy  more 
paymeota,  bat  tiiat  he  vent  from  home  immediatelj 
after,  and  that  he  consequently  had  not  been  able 
to  look  over  the  account."  The  [daintiff,  not  re- 
ceiving any  further  remittance,  on  the  9th  April 
1668  put  the  matter  into  the  hands  of  anottier  soli- 
citor, who  wrote  to  request  a  copy  of  the  accounts. 
To  this  and  to  sereral  other  letters  Ifossrs.  Hovdl 
tetoraed  no  answer  until  the  6th  Hay,  when  tbey 
wrote  to  say  that  they  ^had  been  in  hopes  tiiat 
Mr,  HoweU  would  be  able  to  look  at  the  papers 
and  acconnts  to  which  they  referred.  He  bad  an 
imivession  that  we  are  not  warranted  in  nuiking 
any  further  adrances  at  present,  but  the  facts  ana 
docoments  are  so  much  out  of  his  head  that  he  can- 
not call  them  up  without  perusing  them  again,  and 
his  time  has  been  so  much  taken  up  of  late  aa  to  put 
it  out  of  his  power  to  do  so." 

Further  correspondence  ensued ;  no  accounts  were 
sent,  the  principal  reason  alleged  by  Mr.  Howell 
being  that  his  time  had  been  fully  occupied  and 
engrossed  with  Parliamentary  work.  On  the  9tii 
JtJy  1868  the  pluntiff*s  solicitor  wrote  and  Inquired 
specifically  who  were  the  preseut  trustees  of  ttie  pro- 
perty, warning  Mr.  Howell  that  he  would  be  made  a 
party  to  a  suit  in  Chancery,  and  that  his  refusal  to 
give  the  names  of  the  trustees  would  have  its  weight 
with  the  court.  On  the  18th  July  (the  corr«spoa- 
dence haring  been  opened  on  the 9Ui Ainll) Hr.&y- 
nastoD,  the  solidtor,  repeated  his  inquiry  as  to  the 
names  of  the  trustees,  and  his  warning  that  he  ^ould 
make  Mr.  HoweU  a  party  to  the  suit,  and  concluded 
by  nrgiog  that  he  considered  that  in  the  position 
Mr.  Howell  occupied  In  this  matter  to  poor  and  in- 
experienced persons,  he  bad  acted,  to  say  the  least, 
with  the  greatest  indifference,  and  in  a  way  which 
the  Court  of  Chancery  would  certainly  not  approve. 

On  the  23rd  July  the  bill  was  filed.  On  me  27th 
July  Mr.  Howell  wrote  to  express  bis  surprise  at 
the  filing  of  the  bill,  and  after  stating  that  he  had 
been  engaged  in  carrying  a  Bill  relating  to  the 
Cambrian  railways  through  Parliament,  he  s^ 
that  he  had  since  looked  at  the  papers  in  ^e  matter, 
and  found  that  the  trust  fund  amounted  to  about 
BOOL  ;  that  he  bad  been  told  by  the  cashier,  when 
the  weekly  payments  were  stopped,  that  the  ca^tal 
was  Mag  eaten  into  by  the  advances  made,  and 
that  he  hod  requested  a  suspension  of  those  pay> 
menta  until  he  had  the  opportunity  of  refreshing 
his  memory  as  to  the  trusts.  This  letter  was 
answered  on  the  28th  by  the  plaintiff's  solicitor. 
On  the  29th  Mr.  Howell  wrote  direct  to  the  plaintiff, 
enclosing  a  copy  of  ^at  letter,  and  stating,  **I 
can  only  advise  yon  again  not  to  expend  the  pro- 
perty in  litigatum,"  a  letter  which  the  ^[aintifl 
placed  in  his  solicitor^  hands,  who  wrote  to  beg 
that  any  future  communication  shoold  be  sent 
through  him. 

Karaoke,  Q.  C.  and  Townund,  for  the  plaintiff, 
contended  that  the  coarse  taken  by  the  defendants 
had,  from  the  commeucement,  been  most  oppressive, 
fMnsidering  the  circumatances  of  the  parties.  They 
had  driven  the  plaintiff  into  court  by  their  storage 
<tf  weekly  payments,  and  by  their  refusal  to  render 
any  account,  and  they  ouuit  to  pay  the  whde  of 
the  cosU  of  the  suit. 

CWtfcr,  for  the  children^  aupported  the  ^^ntiff's 
argument. 

EddiM,  Q,C.  and  Bumphra/s,  for  the  defendants, 
submitted  that  the  costs  ought  to  follow  the  result 
<rf  the  accounts,  from  which  it  would  appear,  as  was 
the  fact,  that  the  plaintiff  had  received  far  mole  than 
»  "nuity,  and,  that  at  the  time  Mr.  HoweU  was  ap* 
plied  to,  the  plaintiff  had  actually  re<jeived  5QL  bey«md 


its  amount.  They  admitted  that  it  was  Mr.  Howdl's 
duty  to  raider  the  accounts ;  bdt  th^  contended 
that,  in  consideration  of  the  cirenmstaace  Uiat  his 
time  had  been  so  fully  occupied,  and  that  he  had 
paid  the  trust-fund  into  court,  be  ought  to  be 
treated  with  considmtion.  The  bill  did  not  charge 
the  defeoda:ita  with  wilful  neglect  or  default,  and 
as  there  was  no  Imputation  agaiost  them  Uiey  ought 
not  to  be  visited  with  the  oosta  of  the  snit.  Thqr 
referred  to 

Hale  V.  HalUit,  1  Cox  134; 

BMght  V.  Lawion,  3K.JkJ.  89S{ 

Setou  on  Decrees,  764. 

Kiuilake,  Q.  C.  in  reply. 

The  Vics-Chancrllob,  who  had  intimated  ta 

opinion  that  the  present  was  an  exceptional  case^ 
in  which  the  defendants  ought  to  be  made  to  pay, 
not  the  ordinary  costs  between  party  and  party, 
but  the  full  costs  incurred  by  the  plaintiff  as  be- 
tween solicitor  and  client,  said  that  this  was  a  case 
in  which  the  amount  of  the  property  in  dispute  nas 
very  small,  but  the  prindples  involved  were  of  the 
very  highest  Importance.  The  plaintiff  was  the 
beneficiary  for  his  life  under  an  ante-nuptial  settle- 
ment of  certain  property  to  which  his  wife  had  been 
entitled  under  her  fiLthar*s  will.  The  property  OOQ- 
dsted.  of  one-third  of  certain  farms.  It  appeared  that 
tbe  defendants  HoweU  and  Jones,  who  were  Ae 
only  material  defendants  to  tiie  suit,  woe  solid- 
tors.  It  appeared  that  they  were  engaged  as 
Mrs.  Nash's  solicitors  in  the  prepaxa.tioa  of  the 
marriage  settlement  It  appeared  that  the  pro- 
perty was  settled,  not  as  was  nsnai  in  nA 
cases,  upon  trusts  exclusively  for  the  benefit  of 
the  husband,  wife  and  issue  of  the  marrii^e,  bat 
that  the  first  trust  was  to  secure  certain  sums 
advanced  by  the  solicitors  to  her;  and  according  to 
the  frame  of  the  settlement  the  property  was  only 
settled  on  her,  her  husband,  and  children,  subject  to 
a  power  of  appointment,  whidi  could  only  be  ew^ 
cised  with  the  consent  of  the  trustees  tbesettlcmtsrt. 
The  effect  was  that  they,  being  the  solicitors  who  pre- 
pared the  settlement,  gave  Uie  wife  a  power  of  ap- 
pointment which  could  not  be  exercised  without  their 
consent.  The  effect  was  plain— it  was  to  ke^  this 
lady  and  her  husband  under  the  control  u  the 
defendants.  The  Vice-Chancellor,  after  rerleiring 
the  facts  and  refeniog  to  the  duty  of  the  deta- 
dants  as  trustees  to  have  their  accounts  ready,  to 
keep  the  trust  funds  properly  invested,  and  to 
afford  the  fullest  information  to  their  cetttd  qm 
tnt»t$,  expressed  his  opinion  that  the  answers  ol  the 
dtfendants  were  mere  trifiing  with  the  plaintiff. 
After  remarking  on  the  improraiety  of  their 
writing  directly  to  the  plaintiff,  an  illiterate  persoa, 
after  the  commencement  of  the  litigation,  and 
endeavouring  to  terrify  him  by  threats  <a  the  heavy 
expenses  attending  a  ChaDcery  soit,  the  Vice- Chan- 
cellor s^d  that  the  question  now  to  be  dedded  was 
by  whom  these  expenses  were  to  be  borne.  Messrs. 
Howell  and  Jones  had  had  the  advantage  of  IttTinK 
tbdr  ease  daborately  argued,  but  he  considaea 
that  their  conduct  had  been  unjustifiable  in  evoy 
reject— that  their  conduct  would  have  been  un- 
justifiable in  any  ease  as  trustees ;  but,  considering 
that  they  had  held  the  higher  and  m<n«  confid^itial 
position  of  soUdtors  towards  thdr  clienta,  tbdr 
conduct  deserved  the  reprobatiott  which  he  ex- 
pressed. The  first  part  of  Ue  order  woold  be  that 
they  should  pay  the  costs  of  the  litigation. 
But  for  the  rule  aa  to  costs,  be  would  have 
given  the  phdntiff  costs  as  between  solicitor 
and  client,  and  have  made  the  def^aots  bear  the 
whole  of  his  expenses ;  for,  u  he  had  already 
pointed  out,  the  conseqoenoas-to  the  plaintiff  of  his 
nioceM>onhl be 
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farther  coat*  beytrad  those  allowed  him  that  he 
had  better  not  hsTe  come  into  court.  He  could 
not  depart  from  the  ordinary  practice  as  to  the 
costs  being  aa  between  party  and  party,  bat  he 
wished  to  call  attention  to  the  position  of  litigants 
who  came  before  the  court  in  cases  of  this 
kind.  Wlien  the  client  came  to  con^in  in  this 
coort  of  the  conduct  of  a  solicitor,  the  court,  look- 
ing npon  the  solicitor  as  one  of  its  officers,  who 
had  daties  to  perform  of  the  greatest  importance, 
gare  him,  in  his  position  as  solicitor,  a  right  to  his 
proper  charges  as  between  solicitor  and  client.  But 
whore  tbOTe  was  litigation  between  the  solicitor  and 
the  client  a  different  coarse  wa«  adopted,  and  a 
plaintiff  oonld  only  recover  from  his  solicitor  costs 
as  between  party  and  party.  He  had  never  known 
a  case  in  i^icb  costs  had  been  given  as  between 
solicitor  and  client.  But  it  was  his  duty  to  let  it 
be  known  that,  in  his  opinion,  if  the  soUcitor  was 
allowed  to  charge  such  coats,  and  conld  not  be 
made  to  pay  them,  be  did  not  flght  with  his  client 
on  equal  terms.  In  this  case  there  would  be  a 
decree  for  an  account  of  all  sums  received  bv 
Messrs.  Howell  and  Jones,  an  inquiry  as  to  all  their 
dealings  with  the  trust  funds  ;  and  if,  on  taking  the 
UBCOaatr,  it  should  appear  that  they  had  been  ^lilty 
of  wilful  neglect  or  default  in  the  discbarge  of 
thefo  duty,  tbey  should  be  diarged  in  taldng  the 
accounts  witii  sudi  wilful  neglect  tx  default. 

Solicitor  for  the  plaintiff,  Kymuton, 

SoUdtor  for  the  defendants,  MUm, 

Salurdeof,  Jan,  29. 

WiLLiAHS  V.  SHrro, 

CoMMbf  CoiaU-Wa—Amiu^  charged  an  hMm^SaU 
of  MiUB  wilioRf  uotiM—XaabilUy  of  vrndar  to  pay 
mmtg, 

A  testator  bequeathtd  to  "  C.  W.,  the  daughter  ^ 
C.  10£  per  annum  dating  her  natural  lift,  and  \f 
ahe  thottld  die  bfjbre  her  mother,  C.  W.,  the  tame  mm 
daring  htr  natural  life,  to  U  paid  fivm  the  house.  No. 
1,  Park-lane,  St.  Marvl^ne  parith,  to  commence  at 

Sdaath.**  The  daughttr  died  b^on  the  mother ;  and 
owner  of  the  house  aabjeet  to  Me  aantn^,  paid  the 
amadty  to  the  mother  for  several  yeara  tfur  the 
damhtet'e  death,  and  then  sold  the  hom  without  notice 
of  the  diarge  to  the  purchaser.  Therevpon  the  mother 
filed  a  plaint  in  the  County  Court  against  the  owner, 
teeking  to  obtain  a  provision  for  the  annuity  out  of  the 
purchase-money. 

Held  (agbviing  the  dednon  of  the  court  behwX  that 
vptm  m  construction  of  the  mli  the  plaintiff" 
entitled  to  the  anmity. 

S^fmrther,  Aat  the  had  a  right  to  co^firm  the  eaU  of 
the  hoiiee,md  teas  entitled  to  6e  indeim^fiedoiU  of  the 
purchaae-moifeif. 

This  was  an  appeal  from  the  County  Court  of 
Marylebone.   The  facts  were  these. 

George  Armroyd,  by  his  will,  dated  25th  March, 
1811,  gave  the  whole  of  Us  property  to  his  widow, 
and  by  a  codicil,  dated  9lh  Kov.  1811,  gave  "to 
Charlotte  WUliams,  the  daughter  of  Charlotte  Wil- 
liams, born  at  Hozton,  In  the  parish  of  St  Leonard, 
Shoreditcfa,  10L  per  annum  daring  her  nataral  life, 
and  if  she  should  die  before  her  mother,  Charlotte 
Williams,  the  same  sum  during  her  natural  life,  to 
he  paid  from  the  house  No.  1,  Fark-Iane,  St.  Mary- 
lebone parish,  to  commence  at  my  death." 

The  testator  died  in  1813.  After  his  death  his 
widow  entered  into  possession  at  the  property.  She 
died  in  1819,  and  by  her  wUl  she  bequeathed  the 
house  No.  1,  Park-lane-subject  to  the  above  annuity, 
to  her  wo.  The  son  died  in  1886,  after  appdnting 


Us  wife  and  dan^ter  Ui  executrixes,  niey 
both  died  intestate,  without  having  fully  admi- 
nistwed  the  estate,  and  lettoa  of  administration 
de  bonis  non  were  thereupon  granted  to  the  defen- 
dant, T.  J.  &mtb. 

In  1868  the  defendant  T.  J.  Smith  entered  into 
possession  of  the  house  in  Fark-lan^  and  scdd  it 
without  giving  any  notice  of  the  exist«ice  of  the 
charge  upon  it  to  the  purchaser. 

The  annuity  was  regularly  paid  to  Charlotte 
Williams,  the  daughter,  until  her  death  in  Oct. 
1843,  and  aferwards,  uatil  the  date  of  the  sal^  to 
Charlotte  Williams  the  mother. 

The  ^nt  was  llled  liy  Charlotte  Williams  the 
mother,  against  Smith  for  tiie  purpose  of  obtaining 
a  provision  for  her  annol^  out  of  the  purchase- 
mon^. 

The  County  Court  indge  decided  in  plaintiff*! 
favour,  and  from  that  decdsiffii  the  d^enaut  now 

appealed. 

Bemmvug,  tor  the  appellant,  contended  that,  upon 
the  construction  of  the  vends  of  the  will,  the 
annuity  dropped  on  the  death  of  Charlotte  Williams, 
the  daughter;  but  assuming  that  it  had  not,  the 
plaintiff's  lemedy  was  against  the  purchaser,  not 
the  defendant.  Although  the  purdiaser  had  re- 
ceived  no  notice  from  the  vendor,  he  was  not 
relieved  from  liability.  It  was  his  daty  to  have 
examined  the  titie  before  completing  the  purchas^ 
and  if  he  had  done  so  he  would  have  ascertained 
the  existence  of  the  will  and  the  charge  on  the  pro- 
perty. He  cited, 

Psfo  T.  Hamimond,  80  Boar.  405. 

B(^fiAmef  for  the  plaiatiff,  was  not  odled  upon. 

The  Vici-CKAmnLLOB.— As  to  the  question 
construction,  I  think  it  is  quite  plain.  Although 
the  will  is  very  nnartistically  framed,  there  is 
enough  to  show  that  the  testator  intended  the  an- 
nni^  to  go  over  to  the  plaintiff  Charlotte  Williams 
in  the  event  of  her  surviviog  her  daughter.  She 
did  survive  her  daughter,  and  the  defendant  paid 
her  the  annul^  for  several  years — up  to  1867,  ^en 
he  sold  the  house  on  which  it  was  charged,  without 
giving  notice  of  the  existence  of  the  charge  to  the 
purchaser.  The  plaintiff  now  comes  before  the 
court  for  the  purpose  of  being  iodemnifled  out  (d 
the  purchase-money-  It  is  quite  true  that  the  sale 
does  not  alter  the  plaintifTs  lien  on  t^  house,  and 
that  the  fact  of  tiie  defendant's  selling  it  free  from 
incumtwances  does  not  relieve  it  from  the  charge  in 
the  hands  of  the  purchaser.  But  as  the  sale  has 
been  effected  without  the  plaintiff's  consent,  she 
has  a  r^ht  to  confirm  the  tiaosaction,  and  to  claim 
her  indemolty  ont  of  the  purchase-money.  That  is 
the  view  taken  by  the  leajned  judge  of  the  County 
Court,  and  it  seoms  a  very  proper  one.  Hie  appeal 
must  thcitfive  be  dismissed  with  costs. 

Solicitor  for  the  pifdntiff,  A.  E.  BrianL 
Solicitor  for  the  defendant,  J  Scaife. 


V.  O.  3A3t3Sa?n  COTTBT. 
BeportaA  Iv  W. H.  BMwg^Biq^Md^on.  BosBK  Bvt&sb 

Jan.  17  owl  18. 

TuBiTBB  V,  BnrowooD  Hiohwat  Boabd. 

Highway  Act  1662— District  Board  oj  Jiingwood— 
J^VesAmAr — TVeee  en  land  of  In/  tide  of  road^R^/it 
of  board  lo  ocl — Infmetion. 

!I%it  court  has  no  JurietSetUm  to  restrain  a  trespass  ua- 
accompanied  bjf  loaffB.  7%e  plaintiff"  was  seised  of 
lands  <M«ach  tide  ^  apid)iKToa^4hroaghL.^oimiainj 
in  the  parish  of  '     '  '  ' 
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waUabk  Jir  tncM.  Tie  dutrid  howd  of  R.  dtv- 
teided,  mdv  Uu  ahm  Act,  to  aU  dtmm.  mad  tu  otf 
:  fff  tke  tree*,  m  the  ymaid  Umi  Ctqr  w* 
1  to  tie  pmbiu:  iigkw6§. 

Btld,  tkat  vrimd  fmde  tie  board  km  jmtified  la  tkeir 
aeUt  ma  i^M  fAe  cam  tmA  agmmt  tkem  am  iafnac- 
Hom  to  mtraiM  tiam  wot  r^imd. 

The  Un  in  Uiii  ■ait  stated  that  Joba  Tamer  the 
pbiatill  woo  teited  of  lAiidt  on  each  ride  of  the 
■pabiie  mad  throagh  L«ybrook  Commoo,  in  the 
pariih  of  Btnfprood,  in  the  coonty  of  Soathaoqrtoa. 
The  land  adjoining  the  road  oo  each  ^de  contained 
or  vaa  oorered  or  {danted  with  ralaable  flr  trees, 
maoj  of  them  of  the  age  of  tatt^  jem  and  upwards. 
The  hi^waj  board  ftv  the  district  of  Ringwood, 
Imed,  mder  the  powen  of  tha  Highway  Act  1863, 
Adw  16tb  Hay  1368  a  MtioenC  sale  in  the  foUow- 
ing  words  >~ 

Bale  of  Ar  tr«ea.— To  be  aold  br  teoAer  in  one  lot,  imwarda 
ol  Ml  biutdred  flr  tnca,  niitaU*  for  pit  wood  or  leacing 
wAtM,  now  growing  on  the  side  of  tiia  road  thronglL  Lej'- 
trook  Oommem,  in  Oim  fwU  of  Sinfwood,  tMvUMv  witb 
tfcebMtii  and  farzeslso  rmwing  theeeoD.  Ttu,  treware 
Burked-  »nd  mar  be  «-iew«d  ht  zvj  timt.  HupermtwboM 
tender  u  accepted  will  be  required  to  pay  down  the  nmonnt 
thereof  forthwith,  and  to  cut  and  remore  the  lot  parchaaed 
wttbia  a  naacRMble  tiizM.  EWthcr  partfonlnn  umj  be 
taMnrn  on  application  at  mj  otfee  or  to  Me  on  or  before 
Xondaj,  the  l«t  June  next.— Br  oider  of  the  BiagwooA 
Bljcfawaj  Board.  Kichacd  Bnowx,  Clerk. 

S^vwood,  TUt  1«,  IMS- 
Mr.  Hemr  Johm^  the  riaintUTs  soUdtor,  on  the 
19tli  Hay         wrale  to  Biohard  Brom  the  Mimr- 
iag  letter:-- 

Mj  attention  haa  been  called  to  a  printed  handbill 
umoiinciiiK  an  intended  sale  by  Under  of  flr  trees  srowing 
on  the  eiaee  ot  the  road  throngh  Leybrook  Common.  I 
bes  to  aive  yon  notiee  that  wfaorerer  the  lands  of  Mr.  Turner 
adjoin  this  road  he  cLiima  the  trees  growing  thereon  aa  his 
proportf,  andanyinterferenoewiyi  uteawiUbeoontfdered, 
after  tUa  notice,  a  wilful  trespMa,  and  tneated  aooordinftr, 
I  would  add  that  if  your  surveyor  iMnks  that  any  obstrno- 
tkm  to  the  hi«liw&y  within  the  """"'"g  of  the  reaersl 
Bi^way  Aol,  Is  eaoaed  by  aoj  trees  daiaaed  b*  Mr.  Timer 
as  abore-msntioiied,  lb.  Tnmer  is  aoiie  ready  to  do  aay- 
tUnc  that  may  be  reaaonably  reqnired  under  tha.proriiiaiia 
el&asUAet. 

Od  the  8rd  Jane  1868  tte  defendant  Bicbsrd 
Brown,  wrote  to  Mr.  J<Ans  the  following  letter: — 

Tonr  letters  of  the  19th  and  22nd  Inst.,  claiming  the  flr 
ta«aa  gtowlnc  on  the  sides  of  the  road  tbroagii  Leybrook 
Common  aa  wrlffngirg  In  part  to  Xr,  Timer  and  in  part  to 
Z^Hfd  HffaliMibnTT.  wwe  laid  bebwe  the  Ugtaway  board  lor 
the  district  of  Binswood,  at  tkeirmMtinf  Testcravt  and  I 
an  to  Infimn  yon  that  the  board  onnslilcir  uiat  neUur  Kr, 
Turner  moc  Lord  Maliassbiuy  hare  a>  legal  elatn  to  them. 

Vo  tender  was  accepted  by  the  defendants  at 
their  meeting  on  the  2nd  Jnne  1868,  and  neither 
the  plaintiff  nor  Hr.  Johns  beliered  or  sospected 
that  the  defendants  intended  to  sell  or  cut  the  flr  trees 
withont  notice  to  them  or  one  of  them.  Mr.  Johns 
understood  that  no  steps  woald  be  taken  by  the 
defeodants  towudt  the  sale  without  snch  notice,  and 
in  consequence  thereof  no  farther  proceedings  were 
tiien  taken  in  the  matter ;  and,  in  fact,  no  steps  were 
taken  by  the  defendants  until  on  the  ISui  July 
1868,  -wDea,  without  further  notice  or  intimation  to 
the  plaintiff,  or  anyone  on  bis  behalf,  the  defendant 
sent  workmen  And  lahonrers  on  the  plaintiff's 
lands  adjoining  the  road  for  the  purpose  of  cutting 
the  trees,  and  they  cat  down  about  200  of  the  trees. 
Mr.  Johns,  on  the  following  day,  haring  heard  of 
the  circumataDce,  went  to  the  office  of  Richard 
Brown  the  defendant,  but  was  informed  that  he  was 
at  Jersey.  Mr.  Johns  then  went  to  the  land  where 
the  trees  were  bdng  eut,  and  endeaToored  to  prevail 
upon  the  workmen  to  desist  cutting  untU  they 
obtained  further  orders  from  the  defendant  Bichard 
Brown.  The  workmen  agreed  to  snspeod  w<»king 
for  the  day  as  it  was  growing  late  in  the  afternoon, 
bat  sdd  they  should  act  next  day  according  to  such 
orders  as  they  m^ht  recite  from  the  wendaot 
Bichard  Brawn.  Tbe  tdU  allc^  that  the  tx  trees 
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Taine,  and  that  their  kw  woald  be 
i  ifreparaMe  to  the  plaintiff  nnlew  die  catting  and 

fsUing  of  the  aaae  wett  mtniaed. 
;  Tbe  plaiotiff  stated  that  tibe  prapotr  IB  Hw  flr 
I  trees  was  Tested  in  hUaaa  the  fseehoMero/ the  land 
ihcongh  which  tha  nod  passpd,  and  that  be  and  hi* 
prcdoeeseor  in  title  had  alwaya  exerdaed  rights  of 
owDoahip  OTO-  the  same  wiuuiit  mnWstatinn,  and 
that  the  defendants  had  bo  power  or  aathwiy 
under  the  Highwaj  Acta  «r  otherwisa  to  eoi  or  iiK 
tarfere  with  the  fir  toee*  or  otbw  tcoes  or  lone  om 
the  plsintiffi  land. 

The  bill,  therefore,  prayed  that  the  defend  anta, 
their  workmen,  and  a^nts,  might  be  restcaiaed  by 
injanction  from  catting  or  felling  any  fir  ov  otfav 
trees,  or  any  furze  on  the  plaintiff's  lands  throagh 
which  the  said  road  pa  send,  or  mmiaitting  ™*y  *'**'<r 
acts  ol  waste  thereon.  And  that  the  defend— ta 
might  be  decreed  to  make  dne  compensation  to  tba 
pU^tiff  for  the  trees  so  cot  by  them  or  by  Adr 
orda,  and  for  all  damage  thereby  occasioned. 

(Moras  J/or^  Q.  C  and  A  J7.  Sinutft,  far  the 
plaintiff,  contended  that  there  was  no  right  in  the 
Idl^way  board  to  cut  or  remore  the  trees  in  qoH- 
tion,  and  cited  flie  5  £  6  WUL  4,  c.  50,  s.  64>  which 
enacted,  "Utat  no  tree,  bush,  or  shrub,  stall  her^ 
after  he  planted  on  any  carriage-way  or  cartway,  fK 
within  tba  distance  of  fifteen  feet  from  the  centre 
thereof;  but  the  same  riiall  reapectirely  be  cot 
down,  grubbed  npv  and  carried  away  by  me  owner 
or  occupier  of  the  land  or  soil  within  twenty'OOft 
days  after  notice  to  him  or  his  agent  by  the  anr.> 
Teyor,  on  pain  of  f«faiting,  for  erery  neglect,  thn 
snm  of  IOm."  The  case  of-  Jaau/  r.  Bnot,  13  Ij.  J. 
376,  Q.  B.  was  r^eired  to.  It  was  also  cootendad 
that  by  nonnser  the  public  had  waived  their  ri^it 
to  the  road,  as  originally  laid  oat,  and  ware  noir 
only  entitlMl  to  the  tww^-fln  fsa^  lAidh  bid 
become  the  ow  triia. 

E.  E.  Km,  Q.  aand  C  B,  JF)neU^  tettw  deten- 
daota,  cited 

8bepp«rd's  Toodatona,  t7 1 

41  000.3,0.160; 

Baa  T.  WrijAt,  3  B.  A  Ad.  flSl ; 

Vooght  Y.  Wineh,  2  B  A  Aid.  682 ; 

Bex  T.  InhabitarUi  o/Ea^Md,  4  A.  A  £.  156; 

Beat  T.  lahabitanta  of  Bt  Jamu'e,  TooMDll, 

Belw.N.  P.  (1869),  iWi; 
Beg,  T.  ITntfed  Telegraph  Compatuu.  31  L.  J. 

166,  M.  C. ;  5  L.  T.  Eep.  N.  S.  ©8 ; 
Beg.  T.  Train,  31  L.  J.  169,  M.  C. ;  6  L.  T.  Bep. 

K.  8.  380. 

And  contended  that  the  d^endanta  had  a  ri^  to 
cut  and  remove  the  trees,  and  also  that  the  rigitt  of 
tiie  public  to  the  whole  fifty  feet  of  the  lOid 
remained  uudistorbed. 

O.  Morgan,  Q.  C.  replied. 

The  Vice-Chahcellob  said :— la  this  case  the 
defendants  are  a  highway  board,  and  as  anoh  bare 
the  custodv  of  the  highway  through  Leybrook  Com- 
mon, whicn  was  set  out  by  the  Enclosure  Commis* 
sioners  in  1611  to  be  of  a  widA  of  50ft.  Abaot 
25ft.  have  become  by  usage  the  via  trita,  bat  the 
whole  50ft.  have  been  assigned  by  the  commis- 
sioners, in  pursuance  of  their  authority,  as  the  publio 
highway.  Daring  the  last  twenty-five  or  twen^- 
six  years  trees  luve  been  allowed  to  grow  withm 
the  limit  of  60ft.,  and  bave  attained  a  considnaUe 
size.  The  defendants  cut  down  some  of  theee  twos, 
and  this  hill  was  filed  to  restrain  them  from  cnttlBc 
what  remained  uncut.  PrimA  JacU  the  guardians 
of  the  highway  have  a  right  to  cut  down  any  treea 
which  are  a  permanent  ol»truction  to  the  nee  by  the 
public  of  any  part  of  the  htriiway.  The  right  of  flie 
public  was  not  limited  to  niat  part  only  which  waa 
used  as  the  na  tritat  the  inoSaySta.  had  been 
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dedicated  to  the  public,  and  they  bad  a  right  to 
have  the  whole  width  of  the  road  preserred  from 
obatroction.  The  plaiiitififB  case  was  that  he  had 
purchased  in  1866  the  land  on  each  aide  of  and 
intersected  by  the  road.  That  woald  mean  the  road 
ti  allotted  by  the  commiBsioners.  But  then  he  went 
OD  to  say  that  the  road  was  limited  to  the  25ft. 
actually  used  by  the  public,  and  mentioaed  certain 
acts  of  ownership,  suoh  as  cutting  and  trimming  the 
trees  performed  by  himself  aad  his  predeceasors  in 
tiU^  to  show  that  the  right  of  the  public  to  anything 
beyond  the  25ft.  must  be  considered  as  abaodoned 
and  extinguished.  Assuming  that  the  plaintiff  had 
whatever  rights  Lord  Malmesbury  bad,  either  as 
laid  of  the  manor  or  as  owner  of  the  adjoining  pro- 
party,  many  of  the  acts  of  ownership  which  were 
rdied  upon  by  the  plaintiff,  were  those  to  whicli 
owners  of  land  adjoining  a  highway  were  entitled 
under  tlie  Enclosure  Act.  By  merely  allowing  these 
trees,  which  only  made  their  appearance  25  or  26 
years  ago,  to  grow  undisturbed  until  1868,  it  could 
not  be  held  that  the  rights  of  the  public  over  the 
whole  soft.  origlQally  set  out  as  the  width  of  the 
rood  had  become  extinguished.  The  lame  rights 
which  belonged  to  the  public  orer  this  ground  in 
1811,  belonged  to  them  in  1868,  when  the  acts  com- 
plained of  were  done.  The  plaintiff  therefore  bad 
no  right  to  file  this  bill  to  restrain  the  cutting  and 
MDioTing  of  these  trees,  which  were  an  obatroc- 
tion to  tba  bighway.  Hm  ^alntiff  had  not 
«Ten  made  ont  in  a  ntlafaotory  manner  to  the 
court  that  he  had  a  good  title  to  the  soil  on  which 
the  trees  in  question  were  growing,  he  merely 
asaerta  his  right  to  the  land  on  each  side  of 
and  interaeeted  by  the  highvay.  If  the  bill  had 
included  the  property  fn  the  trees  so  as  to  entitle 
tte  plidnW  to  his  action  of  trover  for  the  trees 
after  th^  were  cut,  I  might  hare  had  to  give  more 
cmiideration.  to  tbia  part  of  the  case,  but  being 
clearly  (tf  opinion  that  the  plaintiff  has  failed  upon 
the  case  alleged  by  bis  bill,  and  that  the  rights  of 
the  public  to  the  whole  fifty  feet  of  the  road  re- 
mains unaffected,  the  bill  must  be  dismissed  with 
costs,  but  without  prejudice  to  the  right  of  action 
Of  any)  which  the  plaintiff  may  have  in  respect  to 
the  sale  or  remoral^  for  the  purpose  of  sale,  of  the 
trees  in  qneatioD.  This  court  baa  no  jurisdiction  to 
rettiain  a  mere  trespass  unaccompanied  by  waste. 

SoBciton  fbr  the  plaintiff,  Sm^  and  &ML 

SoUuton  for  the  defendants,  ViMord,  Orotodv, 
AmtUt  and  Young. 


Ihmdag,  Jan.  20. 

Rshbt  v.  Godfbbt. 

Practice— n  Geo.  4  ^  1  Will.  4,  c.  86,  *.  8—Abteon^tig 
de/endanl — Notice  to  cgjpear — Extra-parochial  place 
—  PuhlirMtim. 

A  defendant  abtcondtd  to  avoid  process,  hut  vbom  leaoum 
to  have  last  reaided  at  Bamardt-inn.  That  place 
woi  ettra-paroekialf  but  ii  Aad  a  chapel  of  its  owtu 

The  above  enactment  wax 

Held  to  have  been  complied  with  by  qgixing  the  notice  to 
the  Royal  Exchange  as  well  at  the  chapii  door. 

This  was  an  application  to  the  court  with  respect 
to  an  order  directing  the  defendant  to  enter  an 
appearance  to  the  bill,  but  which  order  he  had  not 
ob^ed.  By  the  11  Geo.  4  ft  1  Will.  4,  o.  86,  s.  A, 
it  is  enacted  aa  follows  :— 

And  wher«M  aometlmeB  peraoiu  hare  withdrawn  them- 
aelvm  beyond  the  seaa,  or  oth«rwlM  Bboootided,  to  a,ftAA 
appearing  in  oonrta  ot  equity,  or  being  Berred  with  proeeai 
tor  that  pnrpoa^  or  being  brought  Into  ooort  by  hab«M 
eorpu*  hftTe  refmad  to  appear,  for  reined;  of  the  Inoonve- 
nicnoe  tbeaoa  easolng :  Bo  It  further  enacted,  that  If  In 


Buj  iuit  wM(^  hath  been  or  hereafter  shall  be  commenced 
in  any  court  of  equltj,  K03  defencUnt  agaimt  whom  anj 
Bubpcena  or  other  procees  shall  issue,  slukll  not  cause  his 
appearance  to  be  entered  upon  •nob  process  within  such 
tfine  and  In  auch  laanner  as  aooordiug  to  the  rules  of  tha 
court  the  as  me  ouftht  to  have  been  entered  in  ewe  snch 
process  had  been  diily  served,  and  an  affdavit  or  affldaviti 
shall  be  made  to  the  satisfaouon  of  snch  court  that  such 
defendant  Is  beyond  the  seas,  or  that  upon  inquirer  at  hla 
usual  place  of  abode  be  ooold  not  be  f  onna  bo  as  to  be  aerred 
with  such  process,  sod  that  there  is  Just  ground  to  believe 
that  such  defendant  is  gone  out  of  the  realm,  or 
otherwise  absconded,  to  nvoid  being  eerred  with  the 
process  of  suoh  court,  then  and  in  such  csBe  the  court 
out  of  which  anoh  psossM  issued  may  make  an  order 
directhur  and  appol&ang  such  defendant  to  appear  at  a 
certain  oat  therun  to  be  named,  and  a  copj:  of  such  order 
shall.  witJiin  fooitom  dan  after  such  order  made,  be 
inserted  in  the  London  Otumt,  and  published  on  some  Lord's 
Day  immediately  after  Divine  service  in  tbe  purlsh  church 
of  the  parish  wnere  snob  defendsnt  made  his  nsnal  abode 
within  thirty  days  next  before  such  his  absenting ;  and  also 
a  copy  of  such  order  shall,  within  the  time  aforeBsid,  be 
poatea  up  as  after  mentioned  (that  Is  to  say),  a  copy  of 
every  such  order  made  in  his  MnJeBty*8  Hifch  Court  of 
Chancery,  Court  of  Exdheooer,  or  the  Court  of  the  Duchy 
Chamber  of  lAnoaster  at  Westminster,  shall  be  posted  np 
in  some  public  place  nt  the  Boyal  Bxehango,  in  London  j 
and  a  copy  of  every  such  order  mode  in  any  of  tbe  oonrta 
of  e«^ty  of  the  Counties  Palatine  of  Chester,  lAucastor, 
and  Dnriiam,  or  of  the  great  sessions  in  Wsles,  shall  be 
posted  up  at  some  pnblio  place  in  some  market  town  within 
the  Juriadiotion  of  the  court  by  which  such  order  was  made, 
and  nearest  to  th»  jdaee  where  such  defendsat  made  his 
usual  abode  m  aforesaid,  soeh  place  of  abode  being  also 
within  the  iuriadiotion  of  the  said  court  j  and  if  the  defen- 
dant do  not  appear  within  the  ^time  limited  by  snch  ordier* 
or  within  snch  further  time  as  the  court  shall  appofait,  then 
on  nroot  made  of  aoch  pnUication  of  such  oraar  as  afore- 
said, tbe  eaort  being  satisfied  of  the  truth  thereof ,  may  ordac 
the  plaintilTB  bill  to  be  taken  pro  cot^smo,  and  make  such 
decree  therenpon  us  shsU  be  thought  just,  and  may  thero- 
npoa  lasoe  proeesi  to  eonwel  the  ii*rfoniiaiiee  o(  ao^ 
deora^  either  by  on  imacdiote  BSqnestration  of  tbe  real 
and  personal  satata  and  effects  of  the  party  oo  absenting 
(if  any  rach  can  be  fon&d),  or  Boch  port  thereof  as  may  be 
snfloiaiit  to  aatfsfr  ttw  dgmanda  <rf  tha  pUstifl  In  tha  said 
suit,  or  by  oaaBUf  BoaaoBiion  ol  tlia  satate  or  alfaeti 
dsmaadad  by  the  biu  to  ba  delivered  to  the  plaintiff,  on 
oUierwiaa,  as  Uie  natura  of  the  caae  ahatt  reauua  j  and 
said  court  may  likewise  order  such  pUntlff  to  bsnaU  and 
sstisfled  Ua  damaada  ont  of  tha  eatata  or  effaeta  ao 
aeqaaotered  aooording  to  the  traa  intent  and  meaning  of 
snch  decree,  an<di  plautU  firat  giving  suffldent  aeonri^  In 
such  sum  aa  1^  oonrt  shall  tfflnk  proper,  to  oUda  such 
ordA:  tOBoblafr  tha  leatttBtton  oC  awA  aatata  or  eflaeta  aa 
the  eonrt  AslT  tUak  ]Bopar  to  aaka  ooawBBBiiig  tite  aaauL 
upon  tlia  detandant'a  aroaaranoa  to  dslead  anoh  aid^  and 
puing  such  costa  to  the  plalnmt  aa  tha  court  ahaU  raw  f 
DOC  in  case  anoh  i^sintlfl  shall  lefnas  or  neglaat  to  glf«  Booh 
secuiity  aa  aforesaid,  then  the  uid  ooort  shall  onlsc  tbe 
aetata  or  afleota  ao  aagoeatered,  ot  whereof  tha  possBBrion 
abaO  ba  daoraad  to  oe  delivered,  to  remain  tmdar  the 
direetloD  of  the  court,  either  by  appointisg  a  raoalTarfliera* 
of,  or  otherwlee  as  to  soch  oonrt  shall  seem  meet,  until  the 
ai^eszaaoa  ol  Ibe  datadaat  to  dafand  aa^  aait,  aad  Ua 
pttfing  Bodi  oosta  to  the  plalntitt  as  the  said  oonrt  shall 
think  reasonable,  or  until  such  order  shall  be  made  tbertdn 
OS  the  oonrt  abtu  think  jnat 

The  place  at  which  Uw  defendant  was  known  to 
have  last  reaided  vaa  Bamard'a-lnn.  That  inn  had 
a  chapel  of  Ita  own,  but  wai  eztra-paroohial. 

Oraham  Baeiinga  in  support  of  the  application, 
said  that  under  tbe  abora  atated  oircunutancea  the 
qoeation  was  whether  tbe  afBxing  of  the  notice  to 
the  cbapel  door  waa  a  snfflelant  eompUaaoe  villi 
tbe  requisition  of  the  atatute. 

The  Yicb'Chahcbixos  said  that  it  would  he 
sufficient  to  post  notice  in  atmie  public  place  at 
tbo  Boyal  Exchange,  and  on  the  door  of  the  cbapel 
at  Baraard'a-inn. 

Solicitors,  Deant  and  Chubb. 
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CX>UBZ  07  QUEEN'S  BENCH. 

PWdrtaa  br  T.  W.  SAinnwM  and  J.  Skobtt.  Bt«n« 
BwihUw  Lwr.: 

TW;^,  ^M.  88, 1869. 

Ex  parte  Macthih. 

Magittrate — Stating  a  com — Onrnnd  of  mipeal  not  iSt- 
tinctlsiramdlt^orehim~-20  4r  21  Ktcf.  c.  43. 

^  magutralt  cannot  rt/im  to  $tal€  a  cam  on  tkt  grotmd 
that  an  objection  hat  not  bem  /ormtUhf  brou^t  to  his 
notice,  ahero  tkt  Moeiion  it  ^  tuch  a  kind  atgoei  to 
th»  root  of  tke  vAou  mattert  bt/an  him  Jor  atgndioa- 
tUM,  enmoatf  tker^ore,  wKek  he  rniut  bt  prtmaudto 

In  mtddng  a&M&tte  a  ndt  to  eompd  a  magiitraU  to  ttatt 
acemmdtr  wcA  ctreuauAaiM*,  tAi  eomrt  r^tuad  to 
aMoa  fk  epptBaia  the  coifi  ^  Uu  nUt^  bienm  he 
had  not  raiied  tit  obfietiM  dittimelfy  b»fbn  ^'ii^^t*' 
trots. 

In  thi*  cue  TWyte-lwd  obtftined  a  role  adUng  on 
Mr.  Dayman,  a  police  mi^riitnte^  to  ahov  eanae 
why  he  ahonld  not  state  a  caf^  pacmant  to  20  ft  21 

Vict.  c.  43. 

The  applicant  was  a  broker  oaplpyed  on  the 
23nd  Ainu  1869,  hj  a  company  inocvporated  under 
the  Companiai  Act  1862  (26  &  26  Vitib.  fr  89),  to 
mke  a  diatreu  od  the  gooda  of  one  Hovaxd 
AngOBtni  Hanrott^  who  wai  a  tenant  of  the  com- 
panr,  for  one  qoarter's  rent.  Beheaded  the  Inrra- 
toiy  of  the  goods  so  distrained  with  a  notice  in  the 
fcdioving  terms  ;  Mr.  Howard  Aogastos  Hanrott. 
Take  notice  that  by  the  authority  and  on  behalf  of 
your  landlord,  Wm.  Kaih,  secr^ary  to  the  Fulham 
Building  Society,  I  have  this  2Snd  day  of  April,  in 
the  year  of  oar  Lord  1869,  distrained,  ftc" 

Sect.  4 1  of  the  Companies  Act  1862  prorides  that— 
**  Erery  limited  company  under  ttiis  Act.  whether 
limited  by  shares  or  guarantee,  shall  have  its  name 
mentioned  in  legible  characters  in  all  notices,  ad- 
Tertisements,  aadottier<tfBciaIpiiUieatimiof  such 
company." 

Sect  42  enacts  tbat— "  If  any  director,  manner, 
or  (^Bcer  ct  such  company,  or  any  person  on  its 
bdialf,  issues  or  authorises  the  issue  of  any  notice, 
advertisfflnent,  or  official  pabllcation  of  such  com- 
pany, wherein  its  name  is  not  mentioned  in  manner 
aforesaid,  he  shall  be  liable  to  a  penally  of  SOJL" 

The  magistrate  was  of  ofdnion  that  ue  defendant 
was  a  person  acting  on  behalf  of  the  society  in  the 
exercise  of  an  important  privilege,  viz.,  the  right  of 
distraining,  and  that  he  was  bound  to  disclose  the 
true  name  of  hie  principal  in  the  uottee  of  distress 
which  the  law  required  him  to  deliver  to  the  plain- 
tiff, and  convicted  the  defendant  in  the  mitigated 
penalty  of  151.  On  being  afterwards  ap^ed  to  to 
■tate  a  case  tor  the  opinion  of  a  SuperuHr  Court, 
the  learned  magistrate  refused. 

B.  Wild^  Wright  now  showed  cause  against  the 
role. — According  to  tbe  affidavit  of  Mr.  Hanrott 
Uie  p(dnt  wbethnr  a  broker  serving  a  notice  of  dis- 
treiB  Is  snch  an  officer  or  person  as  is  alluded  to  in 
■ect.  42  of  the  CompsDies'  Act  1862,  was  never 
tatoi  before  the  magislrBte.  If  the  p^nt  were 
taken  it  most  have  been  raised  in  the  most  Incidental 
manner.  [Blackbdrh,  J.  -It  seems  to  lie  at  the 
bottom  of  the  whole  matter.]  It  was  held  in  Antu 
T.  BMxtabU,  28  L.  J.  221,  M.  O,  that  upon  the  aryu- 
nwnt  of  a  case  started  by  iottlces  under  the  20  ft  21 
Vict.  c.  42,  the  appellant  will  not  be  allowed  to  Uke 

wotionB  which  were  not  raised  before  the  justices  ; 
1-  therefore,  where  the  appellant  was  dia^pd  with  • 


knowingly  permitting  persons  of  bad  character  to 
meet  in  ms  house,  and  the  only  defence  suggested  b^ 
fore  the  justices  was  that  the  persons  wne  mere  only 
for  the  purpose  of  obtuning  refreshment,  and  there- 
fore that  the  appellant  ooald  not  be  conrioted,  the 
conrt  ref  osed  to  hear  an  objection  that  the  appdlaot 
knew  that  the  persons  m  his  house  were  bad 
characters.  Crompton,  J.  said  to  the  counsel  for  the 
appellant,  "  We  are  asked  to  dedde  upon  the  facts 
irith  reference  to  the  objection  stated  before  the 
justices.  The  point  you  now  raise  was  not  men- 
tioned before  them."  [Bulceburit,  J.— The  pohit 
in  that  case  was  one  to  be  detemUned  hy  eridoKe 
of  facts,  and  so  differs  from  that  invcdved  in  the 
present  cas^  where  all  the  facts  are  admitted.1  It 
is  submitted  that  whether  the  point  be  one  of  law 
or  fact,  if  it  is  not  raised  before  the  magistrate,  it 
cannot  afterwards  be  raised.  [Blaccbobk,  J.— 
There  is  a  great  difference  between  an  objection 
which  can  be  met  and  cured  at  the  time,  and  one 
which  could  not  be  cured  by  any  evidence  taken  at 
the  time.  Lush,  J. — Suppose  the  case  of  a  roling 
at  Nisi  Prius,  and  counsel  took  no  legal  objection  at 
the  time,  would  that  prevent  him  from  aft^warda 
objecting  to  tbe  ruling  of  the  judge  in  point  of  law?] 

Trnftar,  in  aupport  of  tbe  nde,  was  not  called  upon. 

CoCKBDur,  C.  J.— 'Hw  magistrate,  like  tbe  jndgs^ 
is  bound  to  know  the  law,  and  if  he  sees  the  exist- 
ence of  any  fatal  objection,  even  though  that  objec- 
tion is  not  taken  by  eitiier  of  the  parties,  it  is  the 
duty  of  the  magistrate  to  act  on  what  be  knows  to 
be  the  law.  I  think,  howerer,  that  there  should  not 
be  any  costs  allowed  in  tUi  eass^  beoanse^  thoogli 
the  point  must  inevitably  bare  been  mentioned 
before  the  mi^istnite,  It  was  not  hrooe^t  bef<m 
him  in  the  manner  in  which  it  onoht  to  have 
been,  and  properiy  dlaenssed.  If  It  had,  the  magii- 
txate  mi|^t  have  come  to  a  diftoenk  coniBludon. 

Blaokbubit,  l£nxoB,  and  Lubb^  JJ.,  concnrrod. 

BmU  ntsnhfi 

Attom^s  for  the  appdlan^  Norrtn,  ABau,  and 

Carter. 

Ihmdi^,  Jan.  27. 

Rbo.  v.  Thb  Hatoi  axd  AsaanoBa  of  MoBWwn ; 

Bao  V.  Tm  MiTCtt  Aim  AaaBSBOsa  w  Boliw. 

Jfuueqw/  eoiTMnilira  —  Anvsss  /uf— Ofi^setMas  Is 
AwryesssS'  "Saffieunq/  o^  tuMuof  otjietian. 

notki  nf  olrftetion  Is  a  voter  inw  retained  ^Ma 
the  burgeae  liat  mead  not  sbtfs  tie  pariek  at  wUcA  tie 

objector  reaidea. 

Where,  therefore,  the  objector  dewrihed  himttlf  as  "  of 
Glendover-street,  in  the  ftorou^  o/  Monmotilh,  en  the 
bar^eat  list  of  the  said  bonrngk  for  a  hotue  detcribed 
to  be  situate  in  Almdtonae-atreet,  in  the  aaid  boro*^ 

Beld,  a  good  description. 

In  avdt  a  notice  it  is  not  necessary  to  deacriba  Ms 

qualifying  property  of  the  butgeat  effected  to. 

Where,  therefore,  the  notice  was  a*  followt  .*  **  /  hereby 
give  you  notice  that  I  object  to  name  of  Robert 
Goaden,  Bridgt-atrett,  in  the  tomuhist  of  Gnat 
Boitmty"  jv.,  not  naming  the  natm  of  us  ^pi^fyieg 
property! 

Beld,  sufficient. 

In  the  first  of  these  cases,  a  rule  had  been  obtainsd 
CfiUing  upon  tbe  mayor  and  assessors  of  thebomn^ 
of  Monmouth  to  show  cause  why  a  writ  of  wtandaaaa 
should  not  issue  directed  to  them,«RnmaDdingthem 
to  hold  a  court  and  he«t^<Afeti^ 
Erans^  to  tbe  name  <x  Xamee  Seach  au  twenty- 


Bxparte  Mabkhak. 
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one  other  penoni  u  not  being  entitled  to  bare  their 
namea  ret^ned  on  the  list  of  buraesaes  for  the  aaid 
boroagh,  and  proceed  to  rerise  audi  list  accordioglj. 

It  appeared  that  one  Henry  Eraoa,  a  burgess  of 
the  bfxrongfa  of  Monmoath,  in  due  time  ^ior  to  the 
lact  rcTiiioQ  of  the  burgees  list  for  the  aaidboroagb, 
gm  notioB  of  objeelioii  to  one  James  Beach  «u 
twent/'One  other  personi  aa  not  bdng  entitled  to 
hare  their  names  retained  on  the  burgesa  list  of  the 
•aid  btHToagh. 

At  the  rerinon  before  the  mayor  and  aasesaors, 
npon  the  first  name  objected  to  being  called  an 
objection  vaa  taken  that  the  notice  of  objection  vaa 
had,  inasmnch  aa  it  did  not  state  the  paiiah  in  which 
the  objector  was  rated  for  his  qoaUniog  premise*; 
and  the  conrt  having  held  the  objection  to  be  good, 
the  objection  against  this  burgess,  and  the  wliole  of 
the  burgesses  objected  to  by  Uie  noUce  (irhidi  vere 
similar  in  form;  were  retained  upon  the  burgess 
lisL  It  further  appeared  that  ttie  borough  of 
Moomonth  ia  not  mvided  into  waids  that  it  coa- 
rists  of  the  pazfah  oC  l^Munoath  and  a  part  of 
another  pariui,  and  that  the  burgess  list  contains 
611  names. 

By  sect.  17  of  the  6  4  6  Will.  4,  c.  76  CThe 
Municipal  Corpcffation  Act)  it  is  enacted  that — 

Any  penoo  whoM  nsme  shaJl  hare  b«en  inaerted  in  tnj 
bargeaa  list  for  unv  borongh  may  object  to  unj  oOupe  wnaa 
u  not  being  entitled  to  hare  his  name  retained  In  the 
bmgen  Ust  for  the  same  Ixnrcmgh,  and  OTerjr  perwm  >o 
oltjeothw  ahall,  on  or  before  the  Uth  Sept.  in  artrj  year, 
give  to  ua  town  oletk  of  anoh  borough,  and  alao  gire  to  the 
peraon  objected  to,  or  laare  at  the  premiaea  for  whicii  b« 
■hall  appear  to  be  rated  in  the  hnrgeas  Bat,  Botioe  thereof  in 
writiiig  aoeordlng  to  the  form  No,  8  fa  tba  nkl  nhadnla  D, 
or  to  ut«  like  effect,  fto. 

Sect.  18  enacts : 

That  the  mi^or  and  Um  two  aaaeaaora  hereinafter  men- 
tdoaed  to  be  ofaoaen  in  every  year  by  the  biuKeeaea  of  eTary 
borongh  ahall  hold  an  open  eonrt  within  kucL  borough  for 
the  porpoee  of  reriaiBg  the  said  bniveaa  Uata.  .  .  .  And 
wberethenameof  anyperaon  inaertedlnaByonaof  theaaid 
liata  ahaB  have  been  duy  objected  to,  and  ue  person  object, 
ing  ahall  upear  by  himaelf  or  by  aonie  one  on  hia  behuf  In 
BDppoii  of  aooh  objection,  the  court  Shall  require  proof  of 
tlieqttaliBcKtionott.hepen(aiaooUeotedto.  .  .  .  norided 
always  that  no  peraon'a  name  ahall  be  inaerted  by  the  mayor 
In  any  soch  Uat  or  ahall  be  expasged  therefraxi,  exoept  in 
the  caae  of  death,  naleaa  ootfoe  abll  have  been  given  aa  ia 
haninbeloTe  required  in  eaoh  of  tha  said 


The  19th  lection  girei  the  mayor  and  assessors 
power  npcm  the  hearing  to  "  detomine  upon  the 
validity  of  such  claims  and  objectiona."  ^e  form 
No.  S  in  section  D  Sets  out  the  particulars  of  the 
■ignature  of  the  objector  thus— 

(Kgned)  Johk  Ashton  of  [ken  ttate  tA«  place  of 
abode  and  property  for  which  he  is  said  to  be  ratal 
in  the  bmrgeu  Hat}. 

The  objector  ia  the  present  case  had  described 
himself  under  his  signature  as,  "  of  Gkndower-street 
M  f  Ae  borotuk  of  Monmetuhy  in  the  burgeet'Ust  <^f  the 
said  bormi^for  a  hotae  daer&edto  he  eitaate  m  Abut- 
Aoim-ttnett  tn  ths  aaid  borough," 

MacTKtmara  showed  cause. — ^The  notice  of  objec- 
tion was  bad  in  not  describing  the  house  he  occupied 
u  of  any  parish.  This  was  altogether  s  qnestitm 
for  the  mayor  and  assessors,  and  they  hariogdecided 
this  court  will  not  interfere.  The  24th  section  of  the 
1  Vict.  c.  7f^  which  giTCi  a  daimant  a  power  to 
come  to  this  court  for  a  mandtamu  to  nave  his 
name  inserted  or  restored  where  it  has  been  rejected 
by  the  mayor  and  assessors,  does  not  contemplate  or 
provide  for  a  caae  like  the  present,  and  in  the  Hvthe 
case,  5  Ad.  &  Ell.,  882,  which  was  decided  belore 
the  1  VicL  c  78  came  into  opraation,  it  was  held 
that  this  court  had  no  power  to  grant  a  mandamus 
in  such  a  case.  fLnsH,  J. — He  describes  his  quali- 
ilcation  as  it  appears  in  the  burgess  list.  Cock- 
BURB,  C.  J. — Is  this  not  a  declining  of  jurisdiction. 
XuBH,  J. — If  this  were  merely  a  q.uestioa  of  fact, 
this  court  could  not  interfere ;  but  here  it  is  a  <Lttes- 


Uon  of  lawO  The  case  of  Reg.  v.  The  Mawr  of 
Harwich,  1  £11.  &  Bl.  617,  is  io  point.  He  also  re- 
ferred to  and  endeavoured  to  distinguish  Reg.y.  The 
Mayor  of  Rocheater,  27  L.;j.  *6,  Q,B.  _ 

Qfiain,  Q.  C.  and  E,  WUliama,  in  support  of  the 
rolc^  were  not  called  npon. 

The  conrti  before  pronouncing  jodgnent,  pro- 
ceeded to  hear  the  case  of 

Beo.  V,  Thb  Hatok  jlmp  Assebbobs  or  Boltov. 

This  was  a  rule  calling  upon  the  Mayor  and 
assessors  of  the  borough  of  Bolton  to  show  cause 
why  a  writ  of  mcmdomiM  should  not  issue  directed  to 
them  commandingthem  to  bold  a  conrt  and  hear 
the  objecttona  of  wUllam  EUison,  to  certain  otbet 
persons  aa  not  being  entitled  to  have  their  namai 
retained  on  the  listi  of  burgesses  for  the  said 
borough,  and  proceed  to  revise  such  lists  accord- 
ingly. 

In  this  case  one  William  EUison,  a  burgess  of  the 
borough  <A  Boltol^  had  given  notices  of  objection  itt 
respect  of  1696  parsona,  and  the  question  via 
whether  Us  notices  of  objection  as  apiAioaUe  to 
nearly  700  theae  were  Tslid  ?  The  fbiMwing  vaa 
one  of  the  foRos : 

Exchange  Ward. 

Kotioeof  Oly'ection. 
To  the  town  dork  of  the  borongh  fit  Bolton,  in  the  ooon^ 
of  lAncaater. 

I  herebr  gire  yoo  noUoe  that  I  oltject  to  the  name  of 
Bobert  Qooden.  Bridge-Btreet.  in  the  township  of  Oteat 
BoHon,  in  the  borongn  of  Btdton,  being  ratalBad  on  tte 
bnrgeaa  liat  of  the  borough  of  Bolton. 
Dated  IMb  Sept.  1860. 

Signed,  William  Eniiaon,  of  4,  Enight-atreet,  Little 
Bolton  (late  of  140  and  142,  Higher  Bridge- 
atreet,  Idttle  Bolton) ,  in  the  borough  of  Bolton. 
Bated  for  honae  4,  Knight-Btreet,  Little  Bolton, 
in  the  borongh  of  Bolton  in  the  county  of  Lan- 
caatar. 

At  the  revision  it  was  objected  that  the  notice 
was  bad  inasmuch  as  it  did  not  state  the  nature  of 
the  property  rated  aa  described  in  the  burgess  Ust, 
which  was  "  warehouse."  The  mayor  and  assessors 
being  of  opinion  that  this  objection  was  valid  and 
the  notice  of  objection  bad,  retained  the  name  of  the 
party  oMected  to,  as  also  the  names  of  the  other 
parties  with  reference  to  whom  there  were  similar 
notices. 

The  form  No.  8  in  Suhedule  D  of  the  5  ft  6 
WUL  4,  c  76,  is  u  follows: 

Ha  8.— Hotlca  of  Objection. 

To  tha  town  derl:  of  tke  boron^  of         Qer  fo  tka 
jmon  otiifcM  (o,  oa  tha  com  maa 

I  herebr  giva  yon  notioe  that  I  otgect  to  the  nanta  of 
Thomaa  Batea,  m  BnxA'a  Farm,  in  the  pariah  of 
[cbamb*  (h«  permi  a^jfOtaA  to^  at  otMrfM  tn  lha  hwom  luQ 
beingretainedon  tha  burgess  Uat  <rf  the  borongh  «  . 

DiAed.&c 

By  sect.  15  the  overseers  are  to  make  out  a  bux^ 
gess  list  according  to  the  form  No.  1  D,  aud  to 
deliver  the  same  to  the  town  clerk,  which  he  is  to 
have  printed  and  published — and  according  to  such 
form  there  are  three  columns :  1.  For  the  name  of 
the  burgess;  3.  The  nature  of  the  property  rated ; 
8.  The  street,  lane^  othw  place  in  the  parish, 
where  theproperty  is  situated,  for  which  the  burgesi 
is  rated,  ^e  town  clerk  also  is  to  make  out  and  pub- 
lish a  list  ef  all  persoDS  objected  to,  according  to 
No.  5  in  Schedule  D,  which  form  has  four  columns  ; 
1.  iName  of  the  person  objected  to:  2.  Nature  of 
the  property  for  wnich  he  Is  now  rate^;  8.  SituaUon 
of  the  property  for  which  he  is  said  to  be  now  rated 
in  the  overseers'  list;  i.  Parish  in  whiidi  is  the  pn^ 
perty  for  which  he  is  now  said  to  be  rated  ia  the 
overseers'  list. 

BoUcar,  Q.C.  and  J.  Edwards  showed  cause. — The 
objection  is  tliat  the  voters  in  these  cases  were  not 
duly  described.  The  description  of  the  q^i^ying 
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property  ought  to  be  iiUerted  in.  the  notice  of 
objection.  [Cockb(thw,  C.  J. — ^The  iffopcrty  is  not 
required  to  be  deacribed,  but  only  the  person. 
Mbi.U)B,  J. — It  ia  only  neceuary  to  ideatify  the 
burgeiB.}  The  form  la  schedule  D  uya,  "  describe 
the  person  objected  to  aa  dacribed  in  the  burget*  K$t." 
[Mbllob,  J.— The  itatnte  aoahes  the  most  signal 
difference  in  the  two  partiea.  As  regards  the 
objector,  he  must  describe  the  property  for  which 
he  is  rated ;  but  as  regards  the  party  objected  to 
be  must  merely  be  described  as  in  the  borgess  list.] 
Tlie  mayor  and  assessors  have  decided  the  qaestion 
which  was  property  for  tiieir  oouiidflfattoD,  and 
ihey  hare  not  declined  jiitfadiolton.  [Bulok- 
Buur,  J. — If  yoa  think  that  ia  an  aanrer,  you 
can  make  it  upon  a  letom  to  the  writ  Cock- 
BDBir,  C.  J. — The  mayor  and  asaesaon  lure  le- 
qnired  a  conditioa  preoedent  to  be  obaerred  which 
the  LegisUtore  does  not  require.  Ldbh,  J. — 
It  ia  their  dn^  to  decide  upon  the  lacts ;  but  if 
this  eonrt  finds  tiiat  a  ralid  notioe  has  hem  giveo, 
to  wfaioh  the  mayw  and  anwson  will  gire  no 
BfEeet,  it  ia  a  case  for  its  intarfoenoe.]  Thia 
oonrt,  hoverer,  will  exercise  its  diKfetiOB,  and  will 
not  grant  the  writ  where  maaifest  inooorienieoce, 
as  in  this  case,  will  result.  All  diffioni^irill  be  cored 
at  the  next  revision  in  Norember. 

Jfonufy,,  Q.  C,  aod  Watkiii  WtKamt,  wen  not 
called  on. 

CooKBDBiT,  C.  J.^ — am  of  opinion  that  the  mayor 
and  assessors  ia  each  case  w«ra  clearly  wrong.  The 
notice  of  objection  required  by  the  statnte  only  need 
eontain  the  deiciiptiini  of  the  burgess  objected  to, 
and  not  a  description  of  the  pmperty,  whilst  oa  re- 
gards the  objector  it  ia  necessary  that  his  qualify- 
vag  property  ahould  be  deacribed.  The  Legislature 
requires  a  deacription  of  the  property  in  the  one 
GM^  and  not  in  the  other.  Each  notice  of  objec- 
tion, then,  fore,  waa  good  according  to  the  provi- 
sions of  tile  statute.  The  question  then  arises, 
whetiwr  or  not  the  decision  of  the  mayor  and 
assessors  is  flnalp  I  think  that  it  is  not.  I  am 
of  opinion  that  they  imposed  a  condition  upon 
the  objectors  not  warranted  by  law,  and  that 
in  refusing  to  act  upon  the  objections  they  in  fact 
decllaed  to  exercise  juriadictiou.  I  do  not  at  all 
mean  to  say  that  if  a  question  <rf  fiutt  had  arisen, 
and  they  had  decided  upon  i^  thor  jugdmmt  would 
not  have  been  final,  but  where  as  in  these  cases  the 
whole  question  turns  upon  a  riew  of  the  notice 
itself,  I  think  their  conduct  amounts  to  a  declining 
of  jmlsdiction.  The  onl^  other  question  then  ia  as 
to  our  discretion  in  awarding  the  jnoiu^miu.  It  is  said 
that  as  it  will  be  inconvenient  to  hold  another  revi- 
sion, we  ought  not  to  grant  the  writ;  and  I  admit  that 
If  the  question  only  went  to  the  dealing  with  a  very 
few  voters,  it  might  not  be  worth  while  to  disturb 
the  present  state  of  things.  Bat  that  is  not  so  here, 
for  we  find  that  a  very  lu-ge  nnmbOT  of  burgesses 
have  been  objected  to,  and  Hie  result  may  very 
•srionaly  affect  the  burgess  roll,  so  much  so  probably 
m  upon  an  election  actually  to  ton  the  aoale.  The 
writ  therefore  ought  to  go. 

Blaokbdrn,  J. — ^I  am  of  the  same  cminion.  Both 
oases  stand  upon  the  same  fboting.  "nie  17th  sec- 
tion requires  a  burgess  objectiDg  to  anottier  to  give 
a  certain  notice,  and  then  by  a  subsequent  section 
the  nuiTor  and  assessors  are  to  entnrtafn  tiw  objee- 
titm.  Tbey  had.  therefore,  a  duty  to  see  that  the 
notioe  was  a  proper  one.  But  what  they  have  done 
is  this— the  notice  being  in  the  predae  form  di- 
rected Iqr  the  statute,  they  have  tiAen  it  into  their 
heads  to  reqnira  sometbug  mora^  and,  therefore, 
MToMd  to  aet  upon  it.  Now,  watttatadeclinimr 
.liCjuiiadictioiir  I  think  that  It  was.  Baninferiov 


jurisdiction  refuses  to  hear  when  it  should  hear,, 
this  court  Interferes  to  compel  it  to  do  so.  Then  ve- 
to OUT  discretion  not  to  grant  thia  suit.  If,  indeed, 
this  were  a  matter  of  very  little  consequence  it 
might,  perhaps,  be  better  notto  diaturb  the  boroughs, 
but  consideringthe  number  of  persons  to  be  affected, 
I  tbink  that  the  writ  should  go. 

HuxoR,  J. — am  als9  of  the  same  opinioa 
What  the  mayor  and  assessors  have  really  dona  ia 
to  impose  a  condition  wtaidi  tiia  statute  does  not 
require,  and  so  they  harse  laeTButed  an  inimiiy 
upon  which  they  ought  to  bwe  entered.  Th^ 
have,  in  feet,  declined  jurisdiction. 

Ldsh,  J.— I  am  entiitiy  of  the  same  c^uiiim. 

Beg.  r.  JIfoyor  0/  J&jinoBd— jUtom^  for  tbe 
Crown,  Jokn  S.  VFiSiaau,  MonmonttL 

Beg.  T.  7%s  Mi^e/Bolm  AttamyflirthB  de- 
feodaota,  Bimll,  town  derl^  Bdton. 


MonA^y  Jan.  81. 
Ex  ports  laiBBLLi.  Cou. 
In^mimmmt—Ootlaof  an  mpmd  at  tmarltr 

Bg  the  Debtmf  Ad  1869  (83  %■  83  Viet,  c  62)  it  is  fiy 
Met,  4  enacted  thai  **  tmth  Me  exe^ttont  hemnajiar 
meniioiud,  no  peraon  shall  after  the  oonunenoetwif  irf* 
thiB  Aet  be  arreitnd  or  in^rnaoned  far  mjdng  d^muL 

-^in  payment  of  a  sian  0/  monmf,'"  and  them  /Mm 
eerlaa  aueptuma,  one  of  vAidi  te,  "  D^iadt  m  pefjf- 
ment  of  ay  STseoeawftfc  iMWflr%  befim  a  jntttee 
or  putieee  of  the  peace 

Sdd,  that  eosta  of  an  appeal  ordered  bg  the  qvartar 

aessioia  are  within  this  rxcepftwi. 

Where,  therefore,  vpon  an  ^ipeol  offOtntt  an  onlp* 
affiliation  the  qaartv  aemons  qutaked  the  order  wiA 
ooslt,  and  the  re^ondent  wae  aflerwardt  committed  to 
prieon  for  two  moaiha  in  defaatt  of  pagmaA  ofmeA 

costs: 

Beld,  that  she  vm  taio/ullg  conmdtted. 

This  waa  a  rale  calling  upon  Um  Bar.  Qeosgp 
Henry  Pratt  to  show  cause  why  a  writ  of  Aoiaas 
corpus  should  not  issue  to  bring  up  one  Isabdla  Cole, 
now  a  prisoner,  and  why,  in  the  event  of  the  ml* 
being  made  absolute,  she  should  not  be  discharged 
from  custody  without  being  actually  brought  up. 

It  appeared  that  the  a^Ticant,  Isabella  C(Ae,  had 
obtained  an  order  of  aMliation  against  the  Ber.. 
Geoi^  Henry  Fratt,  against  which  he  ^pealed  to 
the  quarter  sessions,  and  that  upon  the  hearing  the 
order  was  quashed  with  costs,  and  that  subsequent 
in  due  form  she  was  apprdiended  under  a  warrant 
of  a  justice  and  committed  to  prison  for  the  period 
of  two  months  in  default  of  payment  of  such  oeeta. 

By  the  7  &  8  Vict.  c.  101,  sect.  4,  a  power  of 
^>p^  ia  given  against  an  order  of  affiliation,  *'  and 
the  justices  in  such  quarter  sessions  assembled 
.  .  .  shall  thereupon  hear  and  determine  mxik- 
appeal,  and  shall  order  such  costs  to  be  paid  bj 
either  party  as  to  them  or  him  may  seem  fit." 

By  the  12  &  18  TicL  c.  46,  a.  6  (commonly  called 
Bains's  Act)  it  is  enacted— 

That  upon  anj  Kfftmit  to  maj  court  of  yaneral  or  quarlar 
aesnona  of  the  peace,  the  court  before  whom  the  mne  Bhall 
be  brou^t,  msjr,  if  It  think  fit,  order  uid  direct  the  party 
or  puttee  against  whom  the  Mine  dull  be  dk«et«d,  to  yar 
t7  or  pertiee  ainah  eosts  sad  oharges  aa  mar 
ppeu  Jnat  and  reaaonable,  such  ooeU  to  M 


to  the  other  party  or  partiee  ainah  eosts  and  ohargea  aa  m»f 
owirt  appe 

recoverable  in  the  maimer  provided  for  the  reoOTerjof  oosta 


tosnch 


opon  an  appeal  aeninat  an  order  or  ooBviotion  br  an  Xct 
MMedintdie  twemhyevof  BerKi^jeslT'arwsa.jntttnW. 
"  Ab  Aot  to  facilitate  the  perf  onuaos  of  tbo  dutiaa  <■ 
jnstloea  of  the  peace  oat  <a  Maaiona  within  Eni^tid  aaA 
wales  wlUi  xe^^ct  to  sumipaiy-opnTlctioas  and j  fctu.** 
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By  the  statute  last  referred  to  (11  &  12  "Vict, 
c.  48,  fl.  27),  it  u  enacted  that— 

It  npon  any  'suoh  appeal  the  court  of  quarter  seBsioiiB 
thaU  order  either  party  to  par  costs,  soch  order  ahall  direct 
SDoli  costs  to  be  paid  to  the  derk  of  the  peace  of  such  ooiut, 
to  be  by  him  paid  over  to  the  party  entitled  to  the  same, 
and  shall  state  within  what  time  such  costs  shall  be  paid; 
Hid  if  the  same  shall  not  be  paid  within  the  time  so  limited, 
ind  the  party  ordered  to  pc^  the  same  shaD  not  be  bonnd 
br  any  recognisance  comutioned  to  pay  aocb  costs,  meb 
derk  of  the  peace,  or  his  deputy,  upon  application  of  the 
farty  entitled  to  each  costs,  or  of  any  person  on  his  behalf, 
aid  on  payment  of  a  fee  of  1«.  ahall  grant  to  the  party  so 
Kf^jiDg  a  certificate  that  such  coats  Bave  not  been  paid ; 
ua  npon  production  of  such  certificate  to  any  juaticeoc 
jnstieea  of  the  peace  for  the  some  county,  riding,  diTislon, 
abatf,  olty,  boroagh,  or  place,  it  shall  be  lawfiil  for  him  or 
ttmi  ta  eiuCoroe  Hia  payment  of  suoh  costs  woziant  of 
diatresa  in  maimer  aforesaid,  and  in  default  of  distress  he 
or  tiiey  may  commit  the  party  against  whom  such  warrant 
ritaU  ban  issued  in  monnn  herembefore  mentioned  for  any 
tiaiB  not  exceeding  three  calendar  monthSi  unless  the 
aBBoant  of  loeh  costs  and  oil  costs  and  charges  of  disims, 
-and  also  the  costs  of  the  oominitment  and  oonveyiiw  of 
the  said  puty  to  prison,  if  such  justice  or  justices  snail 
tUnk  fit  BO  to  order  (the  amount  thereof  being  aacertained 
asd'stated  in  such  conunitment)  shall  be  aoonei  paid. 

By  the  32  &  33  Vict.  c.  62  (Tfae  DeMon^  Act, 
1869)  it  ia  (leot.  4)  enacted,  that— 

With  the  noaptiona  hevdnafter  manUoaed,  no  person 
nail,  after  tha  wnnmenoement  of  thta  Aot,  be  arreated 
«r  Im^laimad  for  making  default  In  payment  of  a  sam 
of  moa^.  Thara  shall  be  e»aptad  trmn  ^  oparatioo 
Oc  the  above  eaaetmeat  i— (1)  Default  in  paymsnt  of  a 
pnalty,  or  anm  of  money  in  the  nature  of  a  penalty  other 
than  a  pendtT,  in  napeet  of  uy  contract,  n)  Deunlt  in 
larBMBt  of  any  sum  reeowmbte  BDmnunrUy  before  a  justice 
or  juatioea  of  the  paoM,  tus.,  Ac 

The  proceedingB  taken  against  tfae  aiqpIieaDt  were 
in  coDformity  with  the  foregoing  eaactments. 

S^fmottr,  Q.  C,  and  Bopwood  showed  caoae. — The 
qwnioa  iawhether  an  <ader  of  quarter  seHioni  for  the 
■coitB  of  aa  apjieal  cornea  within  the  operation  of  the 

Kcond  exception  in  sect.  4  of  the  32  &  33  Vict.  c.  62  ? 
Can  it  be  aaid  that  a  person  who  ia  bo  ordered  to 
.fay  ooita  is  a  debtor  In  any  sense  ?  The  Act  was 
paawd  to  relieye  debtors  from  imprisonment,  and 
Dot  tfaoae  who  are  not  in  that  relation.  [Cookbcthi*, 
C  J. — Can  it  be  said  that  tiie  isaning  of  a  warrant 
ttxta  a  jadgment  of  the  quarter  sesaioDS  is  a 
neooering  of  the  amoont  ?]  It  would  seem  to 
he  80;  both  the  words  rtcmtrabh  and  recovery 
are  mentioned  in  the  6th  section  of  Bains  s 
Act,  and  that  section  points  out  the  mode  of 
TCcorery,  namely,  by  the  course  enacted  by  tfae 
S7tii  section  of  Jerris's  Act.  So  that  tfae  issuing  of 
ttte  warrant  by  the  justice  would  seem  to  be  in- 
tended by  the  Legislature,  as  the  process  by  which 
Hub  coats  are  reoorered.  The  recent  Act  has  irefer- 
ence  to  debts  in  the  popalar  understanding  of  tlie 
term.  Tliia  is  not  a  debt  in  any  sense.  The  Legis- 
lature was  certainly  not  legislating  for  the  quarter 
KssiotM,  nor  would  it  Im  reasonable  that  they  should 
have  b^n,  for  there  was  no  grievance,  since,  under 
Jerris's  Act,  the  justice  coold  imprison  for  any  time 
not  exceeding  three  months,  so  that  he  may  bare 
giren  the  imprisonment  for  only  a  single  day  if  he 
nad  chosen.  The  commitUng  to  prison  ia  in  the 
nature  of  a  penalty,  and  certainly  the  amount  is 
recorered  summarily.  The  meaning  of  recorering 
a  tiling  is  the  obtaining  of  It. 

J.  W.  MtUor  and  Lumleg  contra.— It  has  been 
Mumed  on  the  other  side  that  this  is  a  criminal 
iroceeding,  whidi  it  is  not.  The  83  ft  83  Vict, 
c  92,  bring  an  Act  In  faTonr  of  the  liberty  of  the 
tabject  should  l>e  consbned  liberally.  The  words 
**  recoTerable  summarily  "  must  be  taken  to  refer  to 
that  numerous  cUfS  of  cases  in  which  justices  have  a 
mnmary  jnriBdiction  to  hear  and  determine,  and 
where  I3ie  party  is  summoned  to  show  cause.  The 
coats  in  the  present  ease  were  not  recovered  before  a 
jitstiioe,  hnt  were  leviable  by  Us  warrant ;  they  had 
alieady  been  recovered  bj-  tiie  jadgment  «  the 


[Q-B. 

quarter  sessions,  just  as  costs  in  an  action  in  a 
Superior  Court  are  recovered  by  the  judgment. 
There  is  no  doubt  some  diCBculty  in  giving  to  the 
word  "recoverable"  a  perfectly  satisfactory  interpre- 
tation, bat,  as  used  in  connection  with  proceedings 
before  justices,  it  should  be  taken  to  menn  thtm 
summary  proceedings  so  well  known  in  which  a 
party  ia  summoned  to  show  cause  why  he  should  not 
be  convicted,  or  why  some  order  should  not  be 
made  upon  hiin.  The  words  "  summary  recovery  " 
are  terms  of  art,  and  mean  an  adjudication  by  jus- 
tices. 

CocKBUBir,  C.  J.— Everything  has  been  advanced 
that  well  could  be,  but  it  fails  to  remove  the 
view  that  I  have  adopted  that  this  case  does  fall 
within  the  second  aub-divisioa  of  the  section.  It 
must  be  admitted,  certainly,  that  costs  are  within 
the  terms  of  the  first  section,  otherwise  costs  of  a 
defendant,  who  has  obtained  a  judgment  in  a 
Superior  Coort,  wonld  not  be  within  the  statute. 
The  question  therefore,  is,  whether  or  not  these 
costs  are  within  the  exception  ?  I  think  they  are ; 
and  I  must  say  I  should  have  been  surprised  if,  in 
an  Act  of  Parliament  for  abolishing  imprisonment 
for  debt,  where  there  are  numerous  exceptions,  this 
puticularcase  should  not  have  been  mentioned  ia 
express  terms  if  so  intended.  We  should  there- 
fore look  to  see  what  has  been  the  language  of  the 
Legislature  in  other  Acts  of  Parliament.  Now,  in 
both  the  former  Acts— Baius's  Act  (12  &  13  Vict, 
c.  45),  and  Jervis's  Act  (11  &  12  Vict.  c.  43)— 
where  costs  are  given  by  the  quarter  sessions,  they 
are  spoken  of  in  the  terms  as  being  "  recoverable^** 
aa  in  the  present  case.  Mr.  Lumley  argnea  that 
"summary  manner"  does  not  refer  to  sudi  a  case 
as  this,  but  to  that  kind  of  procedure  before 
justices  in  which  they  act  judicially,  as  where  an 
information  is  laid,  and  a  summons  iBEues;  but  I 
think  that  the  statute  was  intended  to  include  all 
caaea  where  the  matter  was  to  be  done  before  a 
justice,  whether  or  cot  in  the  first  instance, 
judicially  or  ministerially.  I  think,  therefore,  that 
these  costs  were  intended  to  be  exempted  from  the 
general  enactment,  and  that  the  role  most  be 
^acharged. 

Blackbuss;  am  of  the  same  opinion.  In  this 
case  the  party  was  oommitted  to  prison  under  per- 
fectly regular  process,  unless  the  recent  Act  renders 
it  otherwise.  The  4th  section  says,  "  with  the  excep- 
tions hereinafter  mentioned,  no  person  shall,  after 
the  commencement  of  this  Act,  be  arrested  or  im- 
prisoned for  making  default  in  payment  of  a  sum  of 
money."  Then  there  are  certain  exceptions,  and  the 
question  is,  whether  this  case  falls  within  the  second 
exception?  Now  Mr.  Lumley  argues  that  the  lan- 
guage of  this  exception  applies  only  to  ordinary 
summary  convictions,  but  it  often  occurs  that  sums 
of  money  are  recoverable  summarily  before  jnaticei 
when  there  has  been  no  hearing  of  an  information, 
such  as  granting  a  warrant  for  the  recovery  of  a 
'  poor  rate,  or  other  rates,  or  as  in  the  present  case 
where  costs  are  given  by  the  sessions.  We 
must  certainly  take  it  that  the  Legislature 
was  awace  that  the  jnitices  had  power  to  im- 
prison in  such  cases.  Now  bearing  this  in 
remembrance,  the  Legislature  may  have  intended 
not  to  indnde  in  the  exceptions  those  cases  where 
the  imprisonment  ia  npon  the  process  of  a  justice  at 
tha  peace,  and  that  it  might  be  welt  to  leave  that 
matter  for  the  present  aa  it  is.  It  would,  iudecd, 
be  remarkable  that  if  npon  a  summary  conviction 
a  party  could  be  committed  for  the  costs,  the  ex- 
ception would  not  apply  where  there  is  an  appeal 
against  tfae  conviction  to  the  quarter  sessions.  But 
when  we  see  how  costSQirttqgOTlipKseMioo* JPCT^ 
cowed,  and  then  tdw  to  tifo  tiro  former  AMs,  ve 


ExparU  IsABXLU.  Cole. 
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find  the  Tery  words  "  recoTered"  and  "  recOTeraWe,"  ' 
and  the  mode  indicated  by  those  Acts  of  obtaining 
the  coats  is  the  mode  adopted  in  the  present  case. 
We  may,  therefore,  fairly  say  that  the  Legislature, 
vheo  making  an  exception  as  to  the  power  of  im- 
priaooment,  by  nsing  similar  words  intend  them  to 
be  Qnderat(K>d  in  the  same  sense. 

Lush,  J. — I  am  aiao  of  the  aame  opinion.  I  think 
this  case  ia  taken  out  of  the  Act  by  the  second 
brandi  of  the  exceptions  in  the  4th  section.  The 
enactment  ie  in  these  tenns :  **  With  the  exceptions 
hereinsiter  mentioned  no  person  shall,  after  the 
ctnnmencement  of  this  Act,  be  arrested  or  impri- 
•oned  for  making  default  in  payment  of  a  sum  of 
money."  These  words  were  obviously  advisedly 
used  instead  of  the  word  "debt,"  to  meet  cases 
which  could  not  be  properly  considered  as  "  debts," 
inch  as  the  costs  <u  a  defendant  or  of  a  nonsuit, 
^e  wonli,  indeed,  embrace  all  cases  In  which  a 
ca.  aa.  might  be  issued.  Well,  then,  the  words 
apply  to  all  cases  of  costs  with  the  exceptiona 
pointed  out  in  the  4th  section.  Now,  the  second 
exception  excepts  "  default  in  payment  of  any  sum 
xecoverable  summarily  before  a  justice  or  justices 
of  the  peace."  Then,  wen  the  costs  in  the  present 
case  recorerable  before  a  justice  of  the  peace  ?  They 
were  ordered  by  the  court  of  quarter  seaaiona,  and 
tiie  authority  of  the  justice  to  grant  his  warrant  is 
baaed  on  the  12  &'  13  Vict,  c.  45,  a.  5,  which  givea 
the  quarter  sesaions  power  to  gire  costs  upon  all 
u^als  to  be  recoverable  in  the  manner  provided 
nur  the  recovery  of  costs  npon  an  appeal  ac^nst  an 
order  or  conviction  as  polo  ted  out  by  the  II  &  12 
Vict.  c.  48,  s.  27.  Now  Baina's  Act  (12  &  13  Vict 
c.45>.  5,  uses  the  very  same  word  "recoverable,"  as  we 
flndintheaecondexception.  Ia  there  then  any  reason 
why  we  should  give  a  more  limited  meaning  ?  It  ia 
said  that  the  worda  in  the  second  exception  ai)ply 
only  to  cases  where  there  is  a  summary  hearing. 
Bat  if  so,  this  anomaly  would  arise,  that  if  there 
were  no  appeal  the  party  might  be  committed 
for  the  costs  ;  but  that  if  he  app^ed  and  costs  were 
awarded  against  him,  he  could  not  be  committed 
for  them.  I  think  there  ia  no  ground  whatever  for 
Buch  a  distinction.  Indeed,  this  is  not  a  matter 
vitiiin  the  mischief  intended  to  be  remedied  by  the 
Act,  which  was  Intended  to  apply  to  imprisonments 
which  m^bt  operate  for  a  lengthened  period.  The 
words  in  ttie  second  exception  are  large  enough  to 
embrace  the  construction  contended  for,  and  I 
think  th«y  ap^. 

MuU  diithxrgttL 

Attorneys  for  appellant^  Anoobioat  and  OtdUatd, 
for  iSharple^,  Louth. 

Attorneys  for  re^ondent^  Wooibvoffe  and  Flaskitt, 
tot  Tweed,  Lincoln. 
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Wedneifkgf,  Jm.  26. 

toOUXB  V.  GkEIX  EaBIBBV  KaiLWAT  COMTAXT. 

CoiU — Arlntraiim — Pta  to  maud—  Feet  to 
arbitrator. 

There  ia  «o  infiexibh  rule  in  tkia  emrt  £y  wAicA  a» 
arKtrator  ie  bound  in  focafteii  ^  eoitM  to  r^vte  to 
tdbw  Jor  two  eotauel  on  a  rejmnee.  HawuDs  v. 
Bfgby,  8  C.  B.,  TH.  S.,  271,  omoiwiileif  on. 

37ure  it  no  partieidar  tcalt  of  feet  pt^/able  to  Qfteea^t 
comad  when  aetiiy  at  arbitrators. 

This  was  an  action  bront^t  to  reeorer  the  torn  of 
^WOLt  alleged  to  be  doe  from  the  d^endants  to 


the  plaintiff,  on  account  of  several  diatinct  causes  of 
action,  The  case  came  on  for  trial  before  BoviU, 
C.  J.,  when  it  was,  by  consent  of  the  partiee,  re- 
ferred. The  arbitrator  agreed  on  by  the  parUea 
wlu  one  of  Her  Majesty's  counsel.  The  referBnee 
before  him  lasted  twenty-four  days.  It  was  con- 
ducted by  two  counsel  (a  Queen  a  counsd  and  a 
junior)  on  either  side,  the  defendants  having,  more- 
over, me  aaaiatance  of  a  shorthand  writer.  In  the 
end  the  arbitrator  made  an  award  in  favour  of  the 
{daintiff,  awarding  him  the  sum  of  28,000^^  with 
costs.  On  taxation  of  the  plaintiff's  costs,  the  maa- 
ter  refused  to  allow  costs  for  two  comuel,  and 
allowed  only  for  a  junior  coonseL  For  the  arbitra- 
tor, he  allowed  at  the  rate  of  ten  goineaa  a  day, 
adding  an  extra  100  gnineas  on  accoont  of  the 
alleged  difBcnlty  uid  intricacy  of  the  c«m; 

Sir  Crse.  Hangman,  Q,  C.  obtained  a  rule  nisi  call- 
ing on  the  defendants  to  show  cause  why  themastw 
should  not  leview  his  taxation  in  ren>ect  of  the 
number  of  counsel  engaged  on  the  reference,  the 
fees  paid  to  the  Qaeen's  counsel  engaged,  and  the 
fees  paid  to  the  Queen's  counsel  engaged  as  arU- 
trator. 

Keant,  Q.  C.  showed  cause. — It  is  the  rule  that 
only  one  counsel  should  be  allowed  for  on  a 
reference.  An  inflexible  rule  was  laid  down  to  that 
effect  in  Hawkint  v.  Bigb}/,  8  C.  B.,  N.  S.,  271» 
where,  although  it  was  conceded  that,  if  ever  there 
was  a  case  requiring  two  counsel,  that  was  one, 
only  one  counsel  was  allowed  for.  As  for  the  arlu- 
trator's  fee,  there  is  no  recognised  scale  of  fee  to  be 
paid  to  a  Queen's  counsel.  The  fee  is  in  the  dis- 
cretion of  the  master.  The  master  has  in  this  case 
exercised  his  discretion  in  allowing  the  extra  nm 
of  100  guineas. 

1^  George  ffontfmcm,  Q.  C.  (  Watkin  William  with 
him). — From  the  nature  of  this  case  two  counsel 
were  absolutely  necessary.  It  was  a  case  of  much 
more  than  uaual  intricacy  and  difficulty,  and  the 
d^endants  charged  fraud  against  the  ^atntiff. 
HaiMni  t.  Bigiu  0^*  '>9>-)  ^obb  not  lay  it  down  ai 
an  inflexible  rule  that  only  one  counael  ia  to  be 
allowed  fat.  [H.  Shith,  J.— Keating,  J.,  who  was 
then  at  Uie  Bar,  and  who  wai  arbitrator  in  thai 
case,  reported  that  if  ever  two  counsel  were  needed 
they  were  there.  It  does  seem  as  though  the  court 
laid  down  an  inflexible  rul&l  There  is  no  sodi  rule 
in  the  Qaeen's  BmxAl  "Ae  muter  in  thia  am 
seems  to  have  tiioagfat  hims^  precluded  liy  die 
decision  in  that  case  from  entering  into  the  qneatioa 
and  from  exercising  his  discretion.   He  cited 

Marshall  on  Costa,  p.  434 : 

Shaiv  y.  AsUy,  12  M,  &  W.  732 ; 

Locicitone  t.  The  LomUm,  Brighton,  and  South 
Coatt  Railway,  12  C.  B.,  N.  S.,  243 ; 

Croomee  v.  Gore,  1  H.  A  N.  14. 
in  the  latter  case  the  master  had  refused  to  allow  for 
a  shorthand  writer,  and  the  court,  in  refusing  a  rale 
to  review  bis  taxation  on  this  point,  asked  why  a 
second  counsel  had  not  been  employed  instead  tu  a 
shorthand  writer.  As  to  the  arbitrator's  fe«^  the 
master  has  refused  to  recognise  that  the  arbitrator 
was  a  Queen's  counsel.  He  has  allowed  him  on^ 
the  same  fee  as  he  would  have  allowed  to  a  juniinr 
counsel.  He  baa  allowed,  it  is  true,  an  extra  100 
guineas,  but  that  is  only  for  the  extraordinary  diffi- 
culty sAd  intricacy  of  the  case.  If  the  meitcr 
ezrarnsed  his  discretion  in  this  matter,  there  is  an 
end  of  it ;  but  if  he  thought  himself  precluded  from 
considering  the  fact,  that  the  arbitrator  was  a 
Queen's  counsel,  then  he  was  wrong,  and  the  case 
ought  to  be  sent  back  to  him.  As  to  the  Uiird  pointy 
if  the  master  is  to  allow  for  two  counsel,  he  must 
exerdse  his  discretion  in  allowing'oesta  for  ane  oC 
them  u  for  a  Queen's  byVjOOglC 
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C.  P.] 

BoTiLL,  C.  J.— -As  to  the  arbitrator's  fee,  I  am  of 
opinion  that  thii  rule  muft  be  discharged.  The 
fee  girea  to  the  arbitrator  iras  £53/.  na.  Qd.  The 
matter  taxed  ott  213^  17m.  dd,  leaTiog  (he  1001  of 
840^  aa  the  fee  to  be  alloved.  The  eharge  irai 
made  In  one  torn.  The  master  has  inqoired  into 
the  matter,  and  has  been  goided  by  the  general 
scale  of  costs  acted  on  by  the  taxing  masters  of  the 
Sapeiior  Courts.  That  scaie  is  not  an  immutable 
one.  It  is  competent  for  the  master,  if  he  see  fit, 
to  increase  it  in  any  individual  case,  and  here  the 
master  has  allowed  an  additional  100  gnbieas.  He 
has  made  tUs  addition  after  a  consideration  of  all 
the  circnmstances ;  he  has  used  his  discretion,  and 
under  such  drcnmstances  the  court  will  not  inter- 
fere, unless  satisfied  that  the  master  has  acted  tinder 
a  wrong  impreasion,  or  has  beea  manifestly  in- 
correct in  his  estimate.  It  is  said,  on  behalf  of 
the  plaintiff,  that  the  master,  in  allowiog  the 
arbitrator's  fees,  has  "allowed  as  for  a  jnoior 
counsel  only,  whereas,  as  both  parties  con- 
curred in  the  appointment  of  an  eminent  Queen's 
counsel  as  arbitrator,  the  master  ought  to  have 
allowed  as  for  a  Qaeen's  couuseL  The  plain 
answer  to  that  is,  that  the  scale  of  fees  to  be  allowed 
to  arbitrators  does  not  vary  according  to  the  rank 
of  the  arbitrator  at  the  bar.  The  fee  to  be  idlowed 
is  in  the  discretion  of  the  master.  There  is  no 
inflexible  scale  of  fees.  The  ordinary  scale  is  shown 
to  be  capable  of  being  raised  in  a  special  instance, 
hy  the  fact  of  an  addition  being  made  in  this  case. 
The  gentleman  applied  to  to  act  as  arbitrator  may 
decline  to  accept  the  ordinary  fee,  or  he  may  consent 
to  act  on  such  higher  remuneration  as  the  parties 
majr  agree  to.  In  this  case,  however,  the  master 
has  exercised  his  discretion ;  and  as  it  is  not  made 
manifest  that  he  has  improperly  exercised  it,  the 
court  will  not  interfere.  As  to  4he  other  question, 
as  to  whether  the  master  was  right  in  refusing 
to  allow  for  a  second  connsel,  it  is  plain  that 
the  master  has  so  refused  on  the  assumption 
that  the  case  of  Hawkitu  t.  Jiiglnf  (viii  nip.)  laid 
it  down  as  an  inflexible  rule  that  in  no  arbi- 
trmtion  would  a  second  counsel  be  allowed  for. 
But  in  that  case,  although  the  court  refused  to 
interfere,  it  laid  down  no  inflexible  rule  upon  the 
subject.  It  is  clear  that  there  is  no  role  forbidding 
an  allowance  for  a  Queen's  counsel.  It  hM  been  so 
laid  down  in  two  cases  in  the  Exchequer :  in  Lock- 
gtone  T.  The  London,  Brighton,  and  South  Coa$l  Hail' 
way  Company  (ubi  tup.)  and  in  Hawkins  T.  Rigbj/  Cu&t 
SMp.)  in  this  court  In  Orwmusr.Gonyl'R.&tf.Hjtia 
question  was  whether,  in  an  arbitration,  the  costs 
of  a  shorthand  writer  miriitheidloved.  Thenecea- 
aity  of  notes  was  insisted  on,  when  the  court  dis- 
tinctly sud  that  if  notes  were  needed  a  second 
conn  set  should  hare  been  employed.  After  those 
coses  and  the  decision  in  Hawkins  r.  Riab^iubi  sup." 
that  there  was  no  inflexible  rule  upon  the  subject^  it 
is  clear  that  there  are  some  cases  in  which  the 
allowance  may  be  made.  This  case  came  before  me 
at  Nisi  Prills,  and  I  should  say  that  the  employment 
of  two  counsel  was  quite  proper  under  the  circum- 
stances, and  I  am  not  surprised  to  hear  that  the 
company  employed  two  counsel  beside  a  shorthand 
writer.  It  was  reasonable  to  have  two  counsel  in 
such  a  case,  and  the  costs  of  two  ought  to  be  allowed. 
The  number  of  years  orer  which  the  transactions 
between  the  parties  extended,  the  nature  of  the 
ioTestigation,  the  questions  of  fact,  and  the  points 
of  law  to  be  coosidered,  all  show  that  two  counsd 
were  necessary,  and  if  the  master  has  acted  on  the 
assumption  that  he  had  no  power  to  allow  costs  for 
more  than  one,  the  question  must  go  back  to  him. 
Xa  actions  at  Nisi  Prios  for  goods  sold  and  deliTered, 
or  of  assault,  and  in  motions  in  court,  two  connsel 
an  allowed,  and  as  matters  mogress,  CTerything  is 
done  iQon  a  larger  scale.  Our  dedsion  does  not 


interfere  with  the  ordinary  rule,  that,  in  must  cases 
<^  arUtration,  only  one  counsel  is  to  be  allowed. 
But  in  cases  of  extraordinary  difficulty  and  com- 
plexity,  where  two  counsel  are  eagaged  on  each 
sid^  UM  court  onght  not  to  refuse  an  allowance  fu 
two  oounseL  The  question  most  be  left  to  the 
discretion  of  the  master.  After  what  I  have  said,  I 
do  not  think  it  necessary  to  enter  upon  the  other 
point  as  to  the  employment  of  a  Queen's  counsel. 

Btlbb,  J. — ^I  entirely  ttgrea  with  the  opinion  of 
the  Lord  Chief  Justice.  Having  been  a  party  to 
the  dedsion  of  the  court  in  the  case  of  Bmokiiu  r. 
Sigbv  (ubi.  nip.),  I  think  that  it  ought  to  be  under- 
stood uiat  that  case  laid  down  no  inflexible  rule  upon 
this  subject.  My  brother  Smith  who  was  counsel 
in  that  case,  begau  his  argument  by  saying  that 
there  was  no  inflexible  rule,  and  none  of  the  jodges 
dissented  from  that  proposition.  That  no  infleziue 
rule  was  laid  down  in  that  case  appears  even  from 
the  maiginal  note  to  the  report.  The  refusal  ot 
the  master  to  allow  for  more  than  one  counsel  in 
the  present  case  proceeded  on  the  assumption  that 
Hawkins  T.  Hiyhn  did  lay  down  an  inflexible  rule  on 
the  subject.  That  assumption,  however,  was  wrong. 
Such  a  rule  might  be  productive  of  great  inconve- 
nience. I  think  that  this  case  must  be  sent  bac^ 
to  the  master  for  him  to  reconsider  his  dedsion  on 
this  q^nestion. 

M.  Smith,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  must  be  sent  back  to  the  master  as  to 
the  disallowance  of  the  costs  of  a  Queen's  counsel. 
It  is  agreed  on  all  bands  that  there  is  no  inflralUa 
rule  on  this  subject.  If  there  had  been  such  a  rule, 
I  should  have  said  it  was  high  time  that  it  was  re- 
pealed. The  master  has  put  a  Konstruction  on  the 
decision  of  this  court  in  Hawkins  v.  Rigby,  which  I 
must  say  I  think  it  may  possibly  bear,  as  the  court 
there  refused  to  interfere  with  the  discretion  of  the 
master,  although  the  case  was  said  to  be  one  in 
which  two  counsel  were  required,  if  ever  they 
were.  After  that  dedsion,  then,  I  think  the 
master  might  very  well  suppose  that  the  court 
had  laid  down  something  like  a  rule  npon  the 
subject.  In  these  large  cases,  the  partiei  might 
very  well  like  to  engage  the  services  of  a 
man,  who  from  his  eminence  might  in  the  course 
of  a  long  inquiry,  be  raised  to  the  bench.  If,  how- 
ever, they  were  only  to  have  one  counsel,  it  might 
be  dangerous  j^or  them  to  engage  such  a  man.  I 
entirely  agree  that,  in  ordinary  cases  of  arbitration, 
one  counsel  is  suffident.  But  in  cases  of  great 
lengA  and  perplexitf ,  two  may  be  absolntely  neces- 
sary. These  cases  have  yerj  much  increased,  both 
in  number  and  importance,  since  the  dedsion  in 
Hawkins  v,  Siglw  (uii  sup.).  Many  cases  are  com- 
putscnily  rderred.  A  tnal  before  an  arbitrator  is 
one  of  great  importance  often  involving  not  only 
very  complicated  questions  of  fact,  but  very  im- 
portant questions  of  law  and  equity.  I  think,  then, 
that  it  is  right  that  the  arbitrator  should  have 
every  assistance  that  he  can  hare  from  counsel. 
It  seems  to  me,  then,  that  there  is  erenr 
reason  for  the  employment  of  two  counsel. 
At  the  same  time,  however,  I  think  that,  in  ordi- 
nary cases  of  no  particular  difficulty  or  p^lexity, 
two  counsel  ot^ht  not  ,  to  be  allowed,  thou^ 
the  inquiry  may  be  a  long  one.  The  master  must 
in  each  case  exerdse  his  discretion ;  and  when  he 
has  done  that  the  court  will  be  loth  to  interfere. 
As  to  the  question  about  the  arbitrator's  fee,  I  quite 
agree  with  what  has  fallen  from  the  Lord  Chief 
Justice.  The  master  has  used  his  discretion.  He 
has  dlowed  what  is  usual  for  an  arbitrator,  and  he 
has,  in  the  exercise  of  his  discretion,  allowed  an 
extra  lOOJL  In  the  scale  of  fees  to^he  allowed  to 
arbitrator^  there  is  no  gis^n(^^  Af^'f 
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COBOfd  and  jnnifir  codjimL  The  arUtrator  knovi 
Oe  nmal  feu&  and  if  there  appean  to  have  been  ex- 
tnordiasiydifflcitltyhe  allowt  •ooiethiiigextn.  If 
Ibeie  an  ao/  reason*  for  labmitting  a  qoecUoa  to 
u  aiWtrator,  who  frofo  hit  eraiaeace  taxj  be 
cnthkd  to  more  than  the  nnul  fec^  as  arrange- 
ment ahoold  be  made  betreui  the  parties  before- 
baod.  With  regard  to  the  qoeatlon  as  to  the  aQow- 
•Dce  lor  one  of  the  tvo  eonud  ai  for  a  Queen'* 
eoonael,  I  ^nite  agree  with  the  Lord  Chief  ^tioe. 

Bbjbtt,  J. — A*  to  the  fee  t«i  be  allov^ed  for  the 
uhitntor,  I  quite  agree  with  the  net  of  the  eonrt 
that  thia  nle  mtut  be  dUdiarged,  on  the  gnond 
that  the  nuater  haa  exerdaed  hli  diacretion  in  the 
inttter,  and  if  he  has  refased  to  dnw  any  distinc- 
tion between  the  ft-e  to  be  allowed  to  a  Qoeen's 
oonnsel  and  that  to  1w  allowed  to  a  junior  counsel, 
when  sitting  as  arbitrator,  I  think  he  haa  onlj 
foUowed  the  usual  practice  of  the  court,  and  that 
1m  fati  acted  rightbr.  As  to  the  qoeition  wbetber 
the  master  was  rij^t  in  refusing  to  allow  for  a 
Mcond  counsel,  I  think  that  this  rule  most  be  nade 
■bacdute.  The  muter  has  acted  on  the  assumption 
that  Hawkins  r.  JUt/bji  (tiii  tup.")  laid  down  as  an 
inflexible  rule,  that  in  all  arbitration  cases  the  cost 
<^  one  counsel  only  is  to  be  allowed.  He  has 
■ocordlnglf  allowed  for  one,  and  haa  allowed  for 
tint  one  as  for  a  Junior  counsel  only.  It  is  con- 
tended on  b^idf  of  the  defendants,  that  the  rule  as 
to  one  eounicl  Is  rcallv  inflexible ;  se^-oadly,  that  as 
one  of  the  counsel  did  not  attend  all  day  erery 
day,  only  one  was  ncceasary;  and,  thirdly,  that 
tmi  was  a  case  of  only  ordinary  difflicul^.  As  to 
the  first  point,  I  am  of  opinion  that  Uawidia  r. 
Higby  (jtbi  $up.')  did  not  lay  down  any  inflexible 
nue  upon  the  subject.  If  It  had  done  so,  I  should 
hare  thought  that,  as  the  practice  of  referring 

rstions  to  arbitration  was  so  much  increased,  the 
e  had  arriTed  for  altering  the  rule.  Ai  to  the 
Mcond  pcriot,  I  think  that  no  such  allegaUon  ought 
to  hare  been  nade,  and  tiiat  the  court  ou^  not  to 
lirteu  to  any  rach  assertion.  Aa  to  the  lut  point,  I 
think,  having  regard  to  the  sum  clidmed,  to  the 
nature  of  the  inquiry,  and  to  the  fact  that  the 
company  charged  fraud  against  the  pl^ntiff,  it 
would  haTd  been  a  want  of  orJinary  prudence  on 
the  part  of  the  plaintiff  if  he  had  not  availed  him- 
hU  of  the  serricea  of  two  eomisel.  If,  under  such 
dnmmstancea,  he  is  not  allowed  the  coats  of  two 
counael,  I  think  great  injustice  will  be  done.  As  to 
the  further  question,  as  to  allowing  for  one  counsel 
«a  for  a  Queen's  counsel,  I  agree  with  the  rest  of 
the  court. 

Ruh  accordingly. 
Attorneys  for  the  plaintiffs,  Thomat  and  Sottanu, 
Attorney  for  the  defendant,  W.  B.  SAav. 


[Ex, 

ofthe^otA.  At  die  tim  Ae  aelkm  WOM  bmuikt  md 
trisd,  ike  ptatitiijr  vo*  avart  Aat  A.  wat  ■«  cmttoeb/ 
awaitimq  kit  triai  far  tke  aboce  offtuct,  cuf  A.  m-'i 
M  /act,  tried  amd  eamsidtd  Atrtof  ox  Ae  day  after 
tMe  plaiKtiff'  Lvl  rtcotxrtd  the  afonaaid  vcdiet.  Upom 
a  rvle  for  a  mod  Irial,  on  Ae  grand  tkat  tke  ww 
iImM  haoe  beat  directed  to  lake  imta  eonaidtratum  mt 
proltalnlitp  oj  A^t  eoMtrictiam  for  faUe  prtUmxe^  amd 
that  tie  amages  were  exeeMnae,  it  wai 

Held,  bg  tie  Gmrt  of  Exektqmtr  {Kdlgy  aB.  aad 
MarttM,  B.\  tkat,  bg  tMe  effeti  aad  speralioa  ff 
atet.  57  of  tie  7  j-  8  Geo.  4,  29,  apoa  tke  comne- 
tiom  of  A.  tktre  wat  rtiitiom  bade  to  tke  tiate  V* 
fraud  eommittod  bj/  kim  Wf>oa  tke  defemdamta,  ami 
tkat  the  goode  rtmaimd  lAc  property  ^  tke  defemdmU 
from  tie  Jiral,  the  prapertg  Ikveim  mmer  kaeimg  hem 
out  of  ueii,  aikd  that  vhat  tkeg  did  wa»  suyvAr 
(9  rUake  poateaaiott  of  their  oitn  prtperlg;  and  tke 
amrl  maae  the  rule  for  a  ntv  trial  abtdmlt.  aubfeet  to 
the  plattUiff'a  aaeeatieg  to  a  atog  of  woeeeiUaga  ipoa 
pagmemtt^  the  coetae/tke  aetiommaof  tkertUef  with 
Ms.  damagte. 

Scattergood  v.  SyWester,  15  Q-  A  506;  19  Z-  J. 
447,  Qe       eoHiidered  and  approoed 

This  was  an  action  of  trorer.  The  first  count  of 
the  declaration  was  for  certain  goods,  that  is  to  say, 
household  furniture  of  the  plaintiff,  seized  and 
taken  by  the  def«idanta,  and  carried  away  by  them 
and  conrerted  and  disposed  of  to  their  own  o*c 
The  second  count  chained  that  the  plaintiff  was  the 
owner  of  certain  goods  let  to  hire  to  one  T.  J.  Wood, 
who  had  the  possession  thereof  under  such  letting 
to  hire,  the  reversionary  property  and  interest  in 
the  said  goods  then  belonging  to  the  [dain^,  and 
the  d^endants  injured  the  plaintiff's  rereraionaiy 
property  and  interest  in  the  said  goods  by  wrong- 
fully canying  away  and  converting  the  same  to 
thdr  own  use,  whereby  the  same  goods  became  and 
were  dispersed  and  wholly  lost  to  the  plaintiff. 

Fleas.  1.  To  the  hrst  and  second  counts  not 
guilty.  2.  Denial  of  property  oC  the  goods  in  tiie 
pliUntiff.  8.  That  the  said  reveraionarry  interest  in 
the  said  goods  did  not  belong  to  the  plaintiff.  Upon 
these  pleas,  issue  was  taken  and  joined. 

At  the  trial  before  Hannen,  J.  and  a  special  jury, 
at  the  last  summer  assizes  for  Manchester,  it 
appeared  that  the  following  were  the  facta  of  the 
case.  The  plaintiff  was  and  for  some  years  had 
been  in  buainess  in  Manchester  as  a  fnmitnre 
broto  and  auctioneer,  and  two  of  the  defendants, 
Messrs.  Hei^  and  Harrison,  were  general  house 
furnishers,  also  in  busioess  at  Maochester,  and  the 
other  defendant,  Sutcliffe,  was  an  officer  of  the 
Manchester  detective  police  force.  It  appeared  that 
the  goods  or  furniture  in  quesUon  hod  been  bought 
by  the  plaintiff  of  a  person  of  the  name  of  Ford, 
who  was  then  living  at  a  house  in  Clarendon-road, 
Manchester,  and  who  applied  to  the  plaintiff  as  a  for^ 
niture  broker  to  purchase  the  furniture,  which  waa 
then  In  the  house  at  Claiendon-road,  occniocd  hj 
Ford. 

The  phdntiff,  on  the  8th  AprQ  18G9  saw  the  fur- 
niture at  the  house  in  Clarendon-road,  and  upon  a 
rough  estimate  of  it  offered  100£  aa  the  i^iee  for  its 
purchase.  Ford  declined  to  accept  that  sum,  and 
asked  IGOI.  for  IL  In  the  course  of  the  conversation 
between  the  plaintiff  and  !^rd  on  the  subject  of 
the  Bale  of  the  furniture,  Ford  stated  to  the  pUintiff 
that  he  ^ord)  waa  a  sufferer  In  the  Abersele  acci- 
dent on  the  London  and  North-Western  Rjulway, 
and  had  broaght  an  action  against  tbe  company  tox 
4000/.  damages,  and  that  tbe  company  had  offered 
him  1500/.,  but  that  he  would  not  take  less  than 
4000/^  The  reason  for  his  parting  with  tbe  f  umituze 
was  alleged  to  be  that  he  was  going  to  more  into 
the  Bouu  of  England,  as  changejaf>air  waa  aecea- 
sary  for  hia  health.  TlBS<]^aiaiS|ndadQk3Q(L(poc^ 


OOUIbT  07  BXOHEQUEa. 

lipocteA  Iff  H.  Lsiaa  ud  B.  Luklst,  'B»v*^  Baixtatarfr 
•t-Law. 

Jm.  si  and  S9. 

KioxLixa  V.  Hbam  axd  othbbs. 

Qooda  obtained  bi/  faht  pretencea—Siibatqmnt  aak  of— 
/incurs  of  bg  original  owners  in  hatida  of  tmdee — 
Troifr— OmitWioii  of  felon— FJ^eet  of  onproper^ 
in  goods — lielation  back  to  original  jramd — 7  ^  8 
Gso.  4,  e.  29,  t.  67 — Damages. 

Oooda  were  obtained  from  the  tt/endants  bg  A.  bg  false 
prtUneea,  and  were  t^erwarda  sold  bg  him  to  the 
phitHtlffffrom  whose  aosaetsion  thtg  irere  svduequentlg 
retaken  and  mnoveti  Sy  Me  ikftndanta  ;  and  in  uaw 
a9iii»ttmAfendanie,/oraackaeixMnaiaoonveT^ 
the  phmixff  recovered  a  venffcf  /or  145£,  lU  value 


XiCKUDn  V.  Hsara  Awn  oihkxs. 
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duue  the  farnitan  at  Ford'i  valoation,  ana  left, 
but  on  the  following  day,  the  9th  April,  received 
ftom  F(vd  a  letter  legueitiog  him  to  reoonaider  the 
matter,  and  accordingly  he  weot  again  on  Friday, 
the  9tb  April,  to  Ford's  house,  and  after  farther 
D^otiatioDs  offered  Ford  110^  for  the  fomiture, 
wbieb  ffocd  nfoMd,  itating  that  the  furniture, 
vbeo  new,  had  oort  him  nearly  2iOL  Sobaecioently  to 
thia  a  peraoa  named  Wood,  whom  the  plaintiff  knew, 
and  with  whom  be  bad  had  dealings,  applied  to  the 
plaintiff  to  talce  and  f  umiah  a  house  on  hire  for  him, 
which  he  fWood)  bad  seen  at  Blackpool,  as  he 
rWood)  wished  to  go  there  and  keep  a  lodging 
aonK.  The  matter  was  diacoHed,  and  the  plaintiff 
mentioned  and  described  to  Wood  the  furniture 
he  had  seen  at  Ford's  house,  which  Wood  said 
would  just  suit.  Accordingly  the  plaintiff  there- 
vpon  again  w«nt  to  Ford's  house,  and  saw  Ae  fur- 
Ditme  there  with  Wood,  and  after  aome  farther  bar- 
Miniiig  and  ncgodatioo,  a  sale  of  the  fnmitare  1^ 
Paid  to  the  plafiitiff  at  1S0£,  enept  certain  articles 
irUck  Ford  itiinilated  to  ks«  hack  for  himself,  wna 
agreed  npon  on  Satarday  the  lOtb  April.  A  sub- 
■gnemeot  between  the  plaintiff  and  Wood  for  the 
•ale  or  hire  of  the  furniture  by  the  plaintiff  to 
Wood  being  at  the  saoie  time  entered  into.  SfH. 
was  then  paid  by  the  plaintiff  to  Ford,  and  on 
Oe  foUowio^  Monday,  the  13th,  the  balanoe  of 
tot  v«B  paid,  and  the  goods  were  taken  away 
*!Wiif  by  the  plaintiff  and  rerooved  by  bim  in  a  lorry 
or  Tan  from  Manobester  to  Blackpool,  where  they 
arriTsd  oa  Tuesday  afternoon  the  13th  April,  and 
were  placed  in  the  house  there  which  Wood  had  de- 
Bted  to  take  as  a  lodging-honsew  On  the  loth  April 
tim  mra  seised  and  taken  away  1^  the  defendanta 
under  the  following  circumstances: — It  appeared 
that  the  goods  in  question  had  originally  been  par- 
obased  or  obtained  by  Ford  of  the  defendants  Heaps 
and  Harrison,  who  were  furniture  dealers  at  Man- 
dtester,  under  representations  by  him  as  to  his  being 
a  sufferer  in  tiie  Abergele  accident,  and  claiming  a 
latgn  sum  as  eompeoMtion  from  the  railway,  and 
thrir  having  offend  him  iBOOL,  rery  similar  to  those 
Vliich  were  made  by  him  to  the  plaintiff  on  the  re- 
sale of  the  furniture  as  aforesaid.  The  invoice 
price  of  the  furniture  to  Ford  waa  S20l 

The  defendants  Heaps  and  Harrison,  having  subse- 
qnendy  ascertained  that  there  was  good  ground  for 
MjerinK  that  the  representatton  made  to  them  by 
Pord,  of  his  having  been  a  sufferer  in  the  Abergele 
■oeident^  and  having  had  the  offer  of  a  sum  ot  1 300/. 
Blade  to  him  in  settlement  of  his  claim  upon  the  rait- 
iray  company  of  4000&  was  entirely  false,  instituted 
a  proseoation  against  him  for  obtaining  the  goods 
in  qnestion  from  them  under  false  pretences. 
Hi^  also  followed  the  goods  to  BlaeVpool,  to 
tin  house  to  which  the  plaintiff  had  removed 
them,  and  with  the  aid  and  assistance  of  the  third 
defendant,  SutdifFe,  a  detective  police-offioer,  of 
Manchester,  recoreicd  and  removed  them  from  the 
plaint^'s  custody  aa  before  mentioned,  on  the  15th 
April,  whidi  was  the  coaversion  complained  of  in  the 
dMlaraticui.  The  trial  of  the  action  took  place  at 
flie  hurt  Blanchester  Summer  Assize^  on  the  6th 
Aug.,  before  Hannen,  J.,  and  a  special  jury,  when, 
npon  the  above  facta  being  proved,  a  verdict  was 
found  for  the  plaintiff  for  14SL  damages. 

At  the  time  of  the  trial  of  the  action  on  the  6th 
Aug.  Ford  was  in  tte  gaol  at  Manchester  awaiting 
Ua  txial  on  the  chmve  of  obtidning  the  goods  iu 
qnaatlon  from  the  defendants  on  false  pretences ; 
Mid  he  was,  oo  the  snbaequent  day,  the  7th  Aug.. 
tried  and  convicted  on  that  charge  and  senteoced  to 
a  term  of  imprisonment.  Id  Michaelmas  Term  last 
a  TiUe  was  obtained  on  affidavits  by  P<^  Q-  C,  on 
the  part  of  the  defendants,  for  a  rule  calling  upon 
the  pUaUff  to  show  cause  why  the  verdict  found 
.for  aim  ibould  not  be  set  aside  and  a  new  tiial  had 


[Ex. 

on  the  grounds,  first  that  the  learned  judge  mis- 
directed the  jury  In  not  directing  them,  in  assessing 
the  damages,  to  consider  the  probability  (tf  convic' 
tion  for  false  i^etences  of  Ford ;  secondly,  that  th& 
verdict  was  against  the  weight  of  evidence ;  thirdly, 
that  the  damagea  were  excessive ;  fourthly,  on  the 
ground  of  fresh  evidence  as  discloaed  in  the  affi- 
davits. 

Hie  57th  section  of  the  7  &  8  Goo.  4,  c.  20  Hhe  Act 
for  coDsolidatiog  and  amending  the  laws  in  England 
relative  to  larceny  and  other  ofFenoes  connected 
therewith),  which  is  the  section  on  the  cwstructiou 
of  which  the  question  decided  in  the  case'dependadi 
enacts  that,  to  encourage  theprosecutionc^  offenders, 
if  any  person  guilty  of  any  such  felony  or  misdo- 
meanor  as  aforesaid,  in  stealing,  taking,  obtaining, 
or  converting,  or  in  knowingly  receiving  aoy  ctu^tu, 
money,  valuable  security,  or  other  property  ndiatao- 
ever,  shall  be  indicted  for  any  such  offence,  by  or  on 
behalf  at  the  owner  of  the  prop«ty,  or  his  executor 
or  admteistrator,  and  convicted  thereof,  in  sodi 
case  (As  prapsr^  MAall  mtond  to  Vu  ovnur  or  his 
representative ;  and  the  court  before  whom  uiy  sw^ 
person  shall  be  so  convicted  shall  have  power  to 
award  from  time  to  time  writs  at  restftution  for  the 
said  propwty,  or  to  order  the  xeititutkm  theieitf  in  a 
sonunary  manner. 

HoOeer,  Q.  C,  and  &  C.  fVsAsr,  for  the  plaintiff; 
now  showed  cause  against  the  above  rule.  At  the 
time  the  action  was  brought  and  tried  the  plaintiff 
had  an  absolate  property  in  the  diatteb  in  question. 
It  is  said,  on  the  other  side,  tiM  the  subaequoit 
convioti<w  of  Ford  revested  the  property  in  the 
defendants.  The  question  is,  whether  that  is  ao  to 
the  extent  of  rendering  the  ^aintiff  disentitled  to 
retain  his  verdict,  or  entitled  to  nominal  damages 
only.  [Pop*,  Q.  C,  contra,  ref^red  to  the  case  of 
Scatterghod  v.  S«lee»t^,  15  Q.  a  £06,  19  L.  N.S., 
447,  Q,  B.]  [HARTur,  B.— The  Court  of  Queen's 
Bench  there  held  that  by  the  operation  of  the  57th 
aeatiott  of  the  Aot<rf  Geo. 4,  thepnipart^intheptolan 
diattel  revested  Id  the  owner  on  ooavietioB  of  the 
thief,  and  that  the  owner  ndght  maintain  trover  for 
it,  slthongb  no  order  of  restitution  bad  been  made.] 
If  the  defendants  had  waited  natil  after  Ford's 
conviction  they  would  have  gotten  their  good* 
again  all  the  sam^  and  tlM  plaintiffs  mi^t 
bave  in  the  mean  time  sold  them  to  Wood  or 
any  one  else,  and  not  have  sollered.  It  is  a  qnes- 
tion which  of  two  inoocent  persons  is  to  suffer,  and 
the  defendants  having  done  a  wrongful  act,  and ' 
taken  the  law  into  their  own  bauds  in  seizing  the 
goods  before  the  conviction,  the  court  will  not  go 
out  of  its  way  to  cast  the  lot  on  the  plaint 
rather  than  on  tlte  defendants.  There  is  here  no  W8i>- 
ranty  of  title,  f Mabtih,  B.— Had  Ford  been  con- 
victed the  day  before,  it  is  clear  the  plaintiff  would 
only  have  been  entitled  to  nominal  damages.]  That 
is  not  admitted.  Suppose  a  mortgagor  in  poeses^on 
of  goods  under  a  covenant  toe  quiet  enjoyment 
until  default,  and  a  stranger  and  wrongdoer  takes 
tbem,  the  raeaaore  of  damages  Is  not  the  mor^ 
gagoKs  interest  in  tin  goods,  bat  the  vidue.  So  it 
is  in  the  esse  of  carriers.  Defendants  here  were 
wrongdoers.  The  damages  should  be  more  tb$a 
nominal,  as  the  plaintiff  bought  the  goods  fairly 
for  the  purposes  of  resale,  and  was  in  negotiation 
with  Wood,  and  might  have  sold  them  and  received 
the  money.  pttARtni,  B.— The  question  is,  was  the 
proper^  everoMt  of  thedefenduts?]  Theeaseof 
BonvoadT.  HitUk,  STerm  Rep.  IfiO,  is  an  anthoritjr 
to  show  that  the  defendant's  proper^  vests  only 
from  conviction,  and  that  thwe  is  no  relation  back. 
In  that  case,  BuUer,  J.,  says,  "  When  did  the  plain- 
tiff's property  begin  in  this  case  ?  Kot  till  after  the 
coDvioUon  of  the  felon."  The  qoeuion  of  "  market 
overt"  there  referred  to  hipinotbMiigJdMj^^ 
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preBent  case.  It  would  be  nnjiut  to  enable  the 
dafendants  to  anticipate  the  operatiOD  of  the  itatate^ 
on  vUdi  the  vhole  question  rests,  whether,  at  the 

time  of  the  cooTersion,  the  plaintiff  had  a  ^perty 
in  the  goods.  It  is  contended  that  he  had,  and  that 
the  action  is  maintainable.  [Ebllt,  C.B.— You 
had  notice  of  tbe  coming  trial  and  probable  convic- 
tion of  Ford,  and  had  you  sold  before  it  took  place 
Tonr  vendee  ironld  bare  had  an  action  against  you.]  . 
In  Sbnoeodr.  Sitith  there  was  notice,  but  it  was 
held,  nevertheless,  that  the  defendant  there  (the 
flame  as  the  plaintiff  here)  might  keep  the  proceeds 
of  the  sale.  BarveUv.l^eLondmandStnUkWesttn 
Railway  Compam/,  6  H.  ft  N.  6M ;  39  L,  J.  834.  Ex., 
was  also  referred  to. 

Pope,  Q.C.,  for  the  defendant,  omfn^  wu  not 
called  on  to  support  his  role. 

Kbllt,  C.  B.— It  is  clear,  I  think,  that  in  this 
case  thrae  must  in  any  event  ,  be  a  new  trial. 
The  question  then  is,  should  the  damages  in  any 
case  be  more  than  nominal?  Looking  to  the 
equity  of  the  case,  I  think  there  can  be  no 
doubt  that  we  ought  to  give  the  value  of  the 
goods  to  tbe  person  entitled  to  tliem.  Who  then  is 
that  i  Now,  having  regard  to  the  authorities  and 
to  the  statute,  I  am  dearly  of  odnion  that,  upon  the 
conviction  of  Toti  tor  obtaining  these  goods  by 
false  pretences,  there  was  a  relation  back  to  the  time 
of  the  origiaal  frand  committed  on  the  defend- 
ants, namely,  tbe  time  at  which  Ford  obtained 
these  goods  from  them.  These  goods,  therefore, 
were  the  property  of  the  defendants  from  the  first, 
and  the  property  was  in  law  never  out  of  them. 
They,  tbo^for^  are  the  persons  entitied,  and  it  is 
to  them  that  we  ought  to  give  the  goods  in  ques- 
tion. The  plaintiff,  moreover,  had  notice  at  the  time 
of  the  action  brought,  or,  at  all  events,  before  the 
trial  of  it,  of  the  coming  trial  of  Ford  for  false 

Ctences  with  respect  to  his  purchase  of  this  very 
oiture,  and  <it  the  probalufity  of  his  conviction ; 
and  so,  had  he  sold  or  disposed  of  these  goods 
before  such  trial  and  conviction,  with  such  notice, 
his  vendee  would  have  had  a  good  action  against 
bim.  I  think  the  rule  for  a  new  trial  must  be  made 
absolute ;  but,  treating  this  as  an  application  to  the 
equity  of  the  court,  it  mi^  be  made  absdute, 
subject  tu  the  plaintiff's  consenting  to  a  sti^  of 
proceedings  on  payment  of  the  costs  of  the  action 
and  of  this  rule,  and  of  iOs.  damages. 

Mashm,  B.— I  am  entirely  of  the  same  opinion. 
What  the  d^endants  did  was  really  in  teet  no  more 
than  to  tain  their  own  goods.  Tm  case  may  be 
argued  for  ever,  but  that  is  what  it  comes  to  after 
all.  On  a  more  mature  consideration  of  the  section 
of  the  Act  of  Parliament,  and  the  case  of  Scailergood 
v.  Sylvater,  in  the  Queen's  Bench  Reports,  to  which 
Mr.  f  ope  ruf erred  us,  the  effect  and  operation  of  the 
statute,  in  my  jud^ent  (though  I  was  at  first  in- 
dined  to  take  a  different  view  of  it),  is  that  the 
woperty  in  these  goods  was  nevw  out  (tf  tbe  de- 
fendants at  all,  and  that  thereftm  they  only,  in 
fact,  possessed  themselves  of  thdr  own  property. 

Jbtle  absoluU  for  a  new  trial,  unfym  the  plaiiU\ff'  con- 
tents to  a  ttajf  of  proceedings  on  payment  of  costs  of 
the  action  and  of  this  rule,  witA  40>.  damages. 

The  court  refused  leave  to  the  plaintiff  to  appeal. 

Attorneys  for  tbe  plaintiffs,  Edwarek,  Layton,  and 
Jmues,  8,  Ely-place,  Holbom,  E.C.,  agents  totEUtift 
and  Sampson,  Manchester. 

Attorneys  for  the  defendants,  Gregory  and  Bne- 
cKffes,  t,  Bedford-row,  W.C,  agents  fof^.and 
Fox,  Manchester. 


fWd^  JoH,  28. 
Maamaoa  n  Tbm  Lonxni  ahb  NonH-Wiran 

BAII.irjkT  COXRAlITi 

Carrier^  AU—PiOurg—IVame—Aeeeiaeqi, 

JFVamed  pictvrtt  wMrt  ddivtnd  UtaraUwi^ampaajiai 
carrier^  but  no  tbdamtioit  toss  maA^llimmitr 
fAs  Oarrivi  Aeti  dawtagt  wom  dsne  te  tU  pieimm 
oMdtdtototkefiwimimAeeemrm^eimiagt: 

Eeld,  that  the  Carrieri'  Act  prottcted  Ae  defakbmU 
from  liability  in  respect  of  the  damage  dtm  to  iht 

Jrames,  as  wtil  as  thai  aon»  to  the  picturts,  on  tie 
ground  that  the  Jramet  were  mere^  aeeettory  to  d« 

jnetures,  and  so  included  »  the  term  "pidun  "  used 
in  the  Act. 

This  was  an  action  brought  by  the  plsintifi 
against  the  railway  company  for  damage  done  to 
certain  wctnies  and  their  frames,  which  had  been 
deUverd  to  tbe  compuy  tar  carnage  upon  tiMb 
railway.  Hie  defendants  pleaded  the  Canton^  Atit, 
by  which  it  is  ^vided  that  with  respect  to  vniou 
artides,  among  which  are  pictures,  the  carrier  shsD 
not  be  liable  unless  a  declaration  of  their  value  has 
been  made,  and  an  increased  charge  or  an  engige- 
ment  to  pay  the  same  be  accepted.  Olie  tiisl  took 
place  in  the  Passage  Court,  at  Livopool,  and 
pUuntilTs  counsd  tiien  contended  that  though  the 
damages  to  the  {dctures  might  not  be  recoTciaUe, 
the  plaintiff  was  entitled  to  a  verdict  for  the  damage 
to  the  frames,  picture  frames  not  being  among  ue 
articles  specified  in  the  Act.  The  vodict  wu 
entered  for  the  plaintiff  in  respect  of  such  dmxnage, 
leave  bdng  reserved  to  defendants  to  move  to  enter 
a  nonsuit. 

A  rule  had  been  accMdingly  obtained,  •gtfnst 

whidh 

L.  T^p/t  now  showed  cauae.— The  queition  ti^ 
whether  a  frame  is  necessarily  so  mere  an  acoes- 

sory  to  a  picture  as  to  be  included  in  the  protecdon 
afforded  by  the  Act  The  point  really  comes  to 
this :  is  a  frame  a  part  of  tbe  picture  ?  A  {ncton 
is  none  tbe  less  a  picture  because  it  has  no  frame. 
Many  cases  have  been  frequentiy  referred  to  of 
mere  accessories,  such  as  hooks  and  «yefl  to  a  silk 
dress ;  but  in  those  cases  the  priodpal  article  coold 
not  be  made  use  of  and  was  not  complete  without 
the  accessories,  but  a  picture  is  a  complete  picture^ 
and  may,  tiiough  not  so  conveniently,  be  used  with- 
out a  frame.  The  frame  by  itself  would  deariy  not 
be  within  tbe  Act,  Then  what  difference  can  it 
make  that  it  has  been  joined  to  an  article  wUdi  la 
perfectly  complete  without  it  ?  It  is  contended  that 
a  frame  is  not  bo  far  an  accessory  to  a  picture  as  to 
come  witbin  the  expression  "  picture  "  in  the  Act 
In  Tredwin  v.  Great  Eastern  BailwtM  Compan, 
L.  Rep.  8  0.  P.  308 ;  17  L.  T.  Bep.  N.  S.  701,  a  Isoe 
corpora^  in  a  gilt  frame  covered  with  glas^  being 
intended  for  an  exhibition,  wasincloaediii  apaeUng 
case^  and  sent  without  any  dedaiation  nndcr  the 
Carriers'  Act  by  the  defendants'  railway  and  tost ;  it 
was  hdd  that  as  a  matter  of  fact  the  gilt  case  was 
distinct  from  and  not  accessory  to  the  lace  and 
the  packing  case  accessory  to  both  or  to  the  frame 
only,  and  that  the  carrier  was  therefore  not  protected 
from  liability  as  respected  dther  the  gilt  frame  or 
the  packing  casfr  He  also  dted 

Wyld  V.  Piciifyrd,  8  M.  ft  W.  443; 

fsmsfetn  v.  JBatrndaU,  6  0.  B.,  H.  8.,  251. 

Quoin,  Q.C.  and  ArjsW(  In  rapport  of  tiw  nJt, 
ven  iiot  cdled  upm. 

Kbllt,  C.  B.— I  am  of  opinion  that  in  this  case 
the  defendants  are  within  the  protection  of  tbe 
and  this  rule  must  be  made  absolnte.  The  case  dm 
from  the  Cwnmoa  Pleas  Bep»ta  ia  alfo^^her  dif • 
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Ex.] 

lerenL  Hie  oonmnd  there  mentioiwd  la  merely  a 
fieoe  of  bee,  whudi  nught  hare  been  pecked  up  ud 
fant  witboat  a  frame,  and  the  frame  was  quite  na- 
necesniT  to  its  nididiMie  for  the  parpoae  for  vhicb 
tt  b  tued.  Wh«reai  a  pictore  !•  generally  Mt  in  a 
frame,  and  the  whole  is  then  considered  aa  one 
article  of  mercluuidise.  It  it  neceataiy  for  the  pro- 
tection of  tlie  inetore  when  to  be  osed,  and  I  should 
expect  vhen  being  Mnt  abont  tliat  It  durald  be  in  a 
frame  In  order  to  prarent  injory  to  tlie  inrfaoe.  It 
msmM  to  hare  been  the  opiaioa  of  the  Court  of 
Common  Fleas  that  if  the  case  iiad  contained 
nothing  bnt  the  corporal,  it  would  have  been 
aoeeasory  to  that  aloae ;  so  here  if  as  I  suppose  the 
firame  is  necessary  for  the  protection  of  the  i^tnre 
bum  injory  during  carriage,  it  ii  m  men  aooossory 
to  it  ai  a  ootwaid  case  would  be>* 

MAKTnr,  B.— The  qnestton  appears  to  me  to  be 
what  is  the  meaning  which  the  general  under- 
standing of  mankind  gives  to  the  word  *<  picture." 
A  pictoxe  may  be  said  to  consist  of  the  canvas  on 
which  it  is  punted,  the  painting  which  really  gives 
the  value,  and  the  frame.  But  all  these  constitute 
an  entireW  which  Is  ordinarily  meant  by  the  word 
« picture.''^  Jewelleiy  U  included  in  the  Act ;  it  is 
the  constant  praeUce  to  pat  up  jewels  in  little  cases. 
Of  course  the  jewellery  might  be  sent  without  tliem  ; 
but  still  I  do  not  tliiak  in  such  a  case  the  lAaintiff 
could  recover  a  diiUlng  itx  the  case  without  the 
Jewa 

PiooTT,  B.— I  am  of  Uw  same  opiidon.  A  pictore 
may  be  frmnrad  or  unframed,  but  if  it  is  sent  framed 
you  cannot  treat  the  frame  as  a  separate  thing.  The 
state  of  tKing  framed  is  tiut  in  which  it  is  moat 
generally  used. 

RuU  abaolutt. 


Vmon  V.  Tax  LoHiwir,  BuoHtoir,  akd  South 
Coast  Baxlwat  CoKPAar, 

Co$t»—Taxatioit~lteviw  of— Writ  of  utfuujr— Jfau 
to  ctNoudl 

In  an  aetienfor  Atmagta  eeaaed  by  a  rmJwajf  aeadenty 
Vt»  congtanj/  aBowtd  ju^mtnt  toffoby  default,  and  a 
writ  of  atquinf  to  oateaM  the  damaget  wom  executed  in 
the  ^mW'a  Covrt.  C^on  taxation  of  co$U,  the 
moittr  amwed  the  plaintiff  feeM,  ^c^  for  two  counaeL 
Upon  ffloftm  to  review  tA«  taxation  in  thie  retpect : 

Betd,  that  there  wot  no  iiiflexibU  rule  with  reflect  to  the 
mmber  of  eowael  to  be  aUowed  for  on  an  tnswry  to 
osssH  damuett  but  that  it  wai  a  matter  for  the  die- 
cr^ioH  ^ the  matterf  t^mi  eauubratuM  of  tiunature 
emd  dramtUUKM  of  toA  partiadar  eate,  and  that 
the  cotrt  would  not  tnterfere  with  the  exereiae  ofaaeh 
disercffMi,  esee^t  in  eaaa  of  a  very  extreme  and  txeq>- 
tiona^  otePBcfw'. 

This  was  an  action  i^ainst  the  company  for 
damages  in  respect  of  injuries  caused  by  a  railway 
aoddent.  The  company  allowed  judgment  to  go  to' 
default  and  an  inquiry  to  asseu  the  damuieB  was 
held  in  the  Sheriffs*  Court  before  the  Secondarr, 

Upon  taxation  of  the  costs  the  master  allowed  the 
plaiotifi  fees,  for  two  counsel  at  the  mquiry. 
A  rule  had  been  obtained  by  the  defendants  for  a 
review  of  taxation  on  the  ground  that  <m1y  one 
oonnsel  ought  to  liave  been  aUowed. 

C.  Jiuaaett  now  showed  cause. — Tbm  Is  no  Inflex- 
ible nite  tluit  only  one  counsel  should  be  allowed  on 
an  inquiry  before  the  sheriff.  It  is  a  matter  in 
general  for  the  discretion  of  the  master,  and  the 
court  will  not  interfere  with  the  exerdse  of  that 
diseietion  except  in  extreme  caiei.  He  cited 


[Ex. 

ffowHn*  T.  Rigby,  8  C.  B.,  N.  3.,  271 ;  3  L.  T.  Bep 
TS.  a.  243. 

Lopea  snppOTted  the  rule.— It  must  be  admitted 
that  then  is  no  rigid  rule  that  one  counsel  only  is 
to  be  allowed,  but  still  It  is  a  goidlog  rule  only  to 
be  departed  from  in  caseC  of  an  exceptional  dia- 
racter.  There  was  nothing  in  the  character  of  the 
present  case  to  wuraot  a  d^artnre  from  it  Ha 
cited 

Dax  on  Costs,  160. 

Kbllt,  C.  B.— It  was  cOTtainly  at  first  suggoeted 
that  there  is  an  absolute  rule  against  the  allowance 
of  two  counsel  on  the  execution  of  a  writ  of  inquiry. 
No  direct  authority  was  cited  for  tills  propoaition; 
all  that  was  put  forward  to  nq^xoi^  it  ^f**  sontenoe 
or  two  in  a  book,  no  doubt  of  ntiUtr,  Imt  not  in 
any  way  of  authority.  I  observed  that  it  waB 
Burely  impossible,  in  modem  times,  that  any  at  the 
courts  should  hold  that  in  no  case,  of  whatever 
importance  or  magnitude,  could  more  thaa  one 
couDsel  be  allowed,  and  tba  proposition  was  virtually 
abandoned.  It  was,  ho*ever,  contended  that  the 
general  role  was  that  one  counsd  only  was  allowed 
for,  exc^t  in  cases  of  exo^Aimuu  importance. 
Tho  aniwer  made  to  this  objection  was,  that  there 
was  a  most  extenaive  discretion  vested  in  the 
master  as  to  questions  of  amount,  and  tliat  the 
court  ought  not  to  enter  into  the  question  whe- 
ther that  cUsoretion  bad  beoi  properly  exereiaed 
in  tiie  particular  case.  I  am  clearly  of  c^iinion 
that  we  ought  not  to  interfere  with  tbs  exereiae  <tf 
that  discretion  unless  we  are  perfectiy  satisfied  that 
the  master  has  committed  some  great  and  sub- 
stantial error  of  principle,  which  it  is  our  duty  to 
rectify.  I  h(^d,  therefor^  Uiat  it  is  open  to  us  to 
review  the  master^  taxation  with  refoenoa  to  such 
questions,  but  sudi  a  course  ought  only  to  be  pur- 
sued in  very  extraordinary  and  glaring  cases.  Let 
us  look  then  at  this  case  :  It  arose  out  of  a  railway 
accident,  and  the  claim  was  for  damages  arising  out 
of  such  accident.  Is  there  anything  necesMrily 
imimper  in  tiie  allowance  of  two  counsel  in  sudi 
Acaae?  OnlooklngattheqaestionswUidimay arias 
on  the  inquiry  in  sudi  a  case  the  contrary  wiU 
appear.  The  plaintiff  has  to  show  injuries  re- 
ceived actuidly  resulting  from  the  accident,  and 
the  amount  of  damage  resulting  therefrom.  It 
is  obvious  that  the  question  may,  and  often  does, 
arise,  whether  the  case  submitted  is  a  real  and  bona 
fide  claim,  or  whether  the  extent  of  lidnQr  and 
euSerins  alleged  is  or  Is  not  a  pretence  and  flctitioua. 
That  involves  a  question  of  character.  Again,  it 
is  often  necessary  to  call  medical  witoeases  and 
diflcusB  queBtions  of  medical  science  of  a  donbtfnl 
and  difficult  nature.  In  Buch  cases,  the  advantage 
and  even  necessity  of  two  counsel  ia  obvious.  It  la 
eaaentlal  that  notes  ahonld  be  taken  of  theevldenca 
it  ia  often  highly  mat^al  tiiat  tiie  exact  wwds  Of 
the  witness  should  be  taken  down.  In  many  such 
cases  no  attorney  would  do  justice  to  his  client  who 
only  instructed  one  counsel.  In  addition  to  those 
considentionL  I  cannot  help  making  a  further 
observation.  It  ia  a  matter  of  constant  experience 
that  in  such  cases  railway  companies  retain  at  least 
two  couttseL  If  they  think  that  they  would  not  be 
ddng  duty  to  their  sbareholden  without  employing 
two  or  more  counsel,  it  hardly  lies,  I  think,  in  thdr 
mouths  under  these  cireumstances,  to  say  that  it 
is  unnecessary  for  their  opponents  to  do  so.  It 
is  obviously  a  great  advantage  to  employ  two 
counsel,  for  it  enables  tiie  company  to  retidn  connael 
of  eminence  who  probably  would  not  accept  a 
retainer  if  not  provided  with  a  junior.  I  do  not 
think  the  company  can  complain  if  the  plaintiff 
shows  a  desire  that  both  sides  should  be  equally 
mab^ed  in  this  respect.  Of  course  I  do  not  mean 
to  say  Uiat  all  caaea  an  alike  in  thisRspe(^<v  that 
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there  It  nerer  eztravagaDCe  in  the  matter  of  fees 
paid  to  counsel.  The  masterB  ought  to  exerciw 
their  diecretion  in  preventing  unnecessary  exponsea 
of  this  sort,  but  ve  ou^t  not  to  interfere  with  their 
diaeretion,  except  in  extreme  cases,  and  iritbout 
much  BtroDger  grounds  than  are  Bhoirn  here. 

Haxnx  and  Pioorr,  BB.  oonomred. 

Bi^  (Bidiarged. 


OKOWN  CASES  BBSBRVED. 

BeporMd  bj  Jon  TaoMnoa,  Xia*  BMrirtw^Ln; 

Jan.  22  and  29. 

(Btfm  CooutJSH,  C.  J.,  Btlbb  and  Kuxmo*  JJ., 
and  PiooTT  and  CLaaaBTf  BB.) 

Rbo.  v.  STjUKBB. 

TVodw  wtoa — Embte^eneiU  of  ftrnda  bjf  Um  ojfietn — 
82^33  Vict,  c  Gl,  s. 

Am  vmfittered  friemBa  wocUty  or  frodhi  Mun  wag 
prvsseutt  iit  unmit  far  embexzhment  of  it$  preptrlg, 
fim^  MRS  of  its  ruiet  mag  ie  void  as  being  n  rs- 
ttraait  tf  trad*,  and  contrary  to  public  poXof. 

Rules  in  a  trades  society  or  union  imposing  Jines  upon 
memb&M  for  working  oegond  certain  hours,  or  for  ap- 
plying for  work  at  a  firm  where  there  is  no  vacancy,  or 
for  taking  a  peram  into  a  shop  to  lean  ueaoi^  where 
no  vacant  loon  txiaU,  though  void  as  beiag  in  restraint 
qf  lr(ule,  do  not  render  the  aoeiety  erimijmBj/  re 
aponaible. 

Caae  reswred  the  Chairman  of  the  Wonoester- 
Aire  Quarter  Seissiou  for  the  opinion  of  ^ia 
Court  :— 

At  the  W(»rcest^8hwe  Quarter  SeasioaB,  held  on 
the  Srd  Jan.  1870,  a  prisoner  naooed  James  Stainer 
was  tried  before  me  on  a  diarge  of  embezxliog 
oertlun  moD^a  raceived  by  hnn  oa  aceoant  of  the 
aodetj  knovd  as  "1^  Power  Zioom  Carpet 
WeaTWs'  Mutual  Defence  and  Provident  Aaioda- 
tion  of  Kidderminster  and  Stouxport." 

This  society  was  established  many  yeara  ago 
under  rules,  of  which  a  copy  accompanisa  and  is  to 
ha  taken  as  a  part  of  this  caae. 

In  March  1868  tiieee  rulea  were  reriaed,  and  snoh 
leTiaad  rulea,  of  which  a  oojfy  also  accompanies  and 
is  to  be  taken  as  part  of  this  case,  have  ever  since 
been,  and  are  now,  in  force  and  define  the  object 
and  the  constitution  of  the  society,  and  the 
duties  of  its  several  oiBcers. 

ISeitlm  the  original  nor  the  revised  rules  were 
wirolled  or  cwtlfled  under  the  friendly  Societies' 
Ads. 

Some  time  before  the  revision  of  the  mice  the 
prisoner  became  a  member  of  the  souety,  and  was 
duly  appointed  what  was  called  a  local  secietary,  to 
keep  the  accounts  and  collect  the  cootributions  of 
members  of  the  society  employed  at  the  w<»ks  of 
Mesara.  Dixon  and  Co.  of  Kiddenninater,  and  after 
moh  revMon  he  continued  to  be  a  member  of  the 
soci«ty  and  to  act  uader  the  18tb  of  the  revised 
rules,  as  such  local  secretary,  until  the  embezzle- 
ment charged  against  him  was  disoovered  towards 
the  end  of  Oct.  1669,  and  it  was  in  respect  of 
mon^s  received  by  him,  aa  such  local  secretary,  in 
Scvtember  and  the  early  part  of  Oct  1860,  that  the 
charge  of  embezzlemaot  arose. 

It  was  proved  by  Robert  Gillam,  the  general 
secretary  of  the  society,  who  was  called  on  the  pact 
of  the  protecutian,  that  the  Mth  and  35th  of  the 
revised  rules  had  never  been  acted  upon,  that  the 
37th  of  the  revised  rules  had  been  acted  upon  with 
respect  to  the  clearance  card  ther^  mentioned, 
but  not  otiierwise,  and  that  the  S6th  of  the  zeriaad 
mles  had  never  been  acted  upon,  eneot  that  two 
mvabeEB,  named  respectively  Thomas  Painter  and 
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Joim  Braaford,  who  worked  at  the  sud  Measra, 
Dixon's,  and  who  had  eadi,  at  diffenoc  tioae*,  taken 
a  sou  into  their  working  shed  to  kern  weaving  ooar 
truy  to  the  provisione  of  tfas  said  86th  role,  wese 
toU  that  they  would  have  to  p«y  the  fine  msotioBtt 
in  tlM  mk,  and  both  left  the  society  to  avtud  sMh 
paymenL 

It  was  also  gaoved  1^  the  said  Sohert  GiUa^ 
that,  prior  to  toe  revision  of  Ae  rules,  the  mxattj 
bad  occasionally  contributed  towards  the  sappectot 
men  out  oa  strike,  and  tiiat  the  last  of  such  ooo»> 
sions  was  at  CAriatmaa  1866,  when  a  sum  of  WM. 
was  given  to  mea  ont  on  strike  at  Stevrport,  and 
tiiat  on  one  occasion,  since  the  rcvirioB  of  the  ndesk 
viz.,  on  the  13th  May  1868,  a  sum  of  6^  pa  week 
was  voted  to  some  ironmakera  and  cbainwatgrn  wto 
were  out  on  strike.  The  foUowing  entry  vslatittg 
to  the  last-mentioned  vote  appears  in  the  minute 
book  of  the  society. 

Jitadslegate  meeting  bald«(  th« Viae Iii«,ou W«d»is. 
ds7.  Ibj  13. 1888,  ihef^kratiwzeeidiitianwaBiiiiani^^ 
mssed— Pmposed  Ifj  Jow^  MxuOA,  seoondsd  Irr  Jkbms 
inatPB.  that  tbetromaatei  sadnlslniBaVsw  hawflis  wai 
of  6I.rerwMk  nmtedtotiMiabomaBfaadiaDlMgM 
tboT  ue  out,  to  be  •quftUj  diTicted  betwem  Uirai. ' 

Ezc^t  as  above  mentioned  no  evideooe  was  nvca 
at  the  trial  of  any  application  cf  the  funds  «  the 
society  towarde  the  support  ot  aien  on  strike,  or 
for  any  illegal  purpose. 

There  are  between  500  and  600  mnnbers  of  the 
society,  and  their  funds  at  the  present  time  exceed 
2000^  invested  in  the  savings  bank  in  the  namoi 
of  several  sets  of  trustees  appointed  for  that  purpose. 

At  the  close  of  the  oase  for  the  prosecatioa, 
Mr.  Streeten  and  Mr.  Jelf,  on  behalf  of  the  piif 
sooer,  objected  that  the  souety  was  proved  to 
have  been  estabUshed,  in  part  at  least,  for  an 
illegal  objt^t,  and  that  I  ought  on  that  ground  to 
direct  the  prisoner  to  be  acquitted,  ^os.  30,  35,  3^ 
and  87  of  the  revised  rules  (a)  were  piindpaUy 
relied  upon  as  showing  the  illegality  alleged,  and  the 
following  cases  were  cited^n  smiport  of  the  obiectioD: 
EL  V.  Hvnt,  8  C.  &  P.  642  ;  Bomhy  v.  Cfwe,  L.  Bep. 
2  Q.  B.  163  ;  Farrer  v.  C/we,  L.  Hep.  4  Q.  B.  602. 

I  overruled  the  objection  and  refund  to  with- 
draw the  case  from  the  conBideration  of  the  juiy, 
but  I  consented  to  reserve  the  point  if  neceuaiy. 

The  trial  accordingly  proceeded  and  tiie  juiy  »- 
turned  a  verdict  of  guilty,  whereapoa  the  prisoner 
was  senteuoed  to  one  ynr's  imprisonment  witii 
bard  ^bour,  and  he  is  now  detained  in  Worcester 
Prison  in  pursuance  of  tiiat  seotenoe. 

The  question  on  which  I  respectful^  desire  the 
opinion  of  the  Court  for  the  consideration  of  Crown 
C^ies  Reserved,  is,  whetha  I  was  right  inow> 
ruling  the  objection  so  taken  on  behalf  of  the 
prisoner,  or  whether  such  objection  was  vifid  in 


(a.)  BQle90.  Thehcntniof  woritoUowedlirtlwFxBtonActB 
dwl  be  TsoofpniMd  wark  luran  for  manben  of  tliis 
aooiety,  and  anr  member  tnfriaging  on  suoh  honn  by 
iag  overtimB— that  is,  by  working  before  six  o'clock  in.tae 
moroing,  after  six  iu  vaa  eveiuDg:,  after  two  o'doA  on 
fiatocdilra,  or  meel  bourt,  sbaU  be  fined  3a.  6d.,  ud  ibu 
Ukewiso  be  BiuQxmded  from  aUtbe  privileges  of  membenl^p 
tax  twdve  montbs. 

Sule  35.  JUr  nan  bar  of  this  nandattan  mikiag  «a"«w*- 
oatioiL  for  work  at  Bxum  where  there  is  no  mou^.  asd 
thereby  creabiDg  that  spirit  crashing  tn*V'<*"™  whid  Ml 

rl  men  deplore,  afaaQ  npon  proof  of  the  offence  be  flmd 
Bd.  in  eatxi  sod  eterj  <swe,  such  ftMS  to  be  plued  to 
tbe  cCnular'i  nrean. 

Bnla  86.  Any  member  of  this  sooie^  taking  a  person  isto 
a  shop  to  leam  the  weaving  where  no  vuant  loom  edsb, 
and  sgsInst-tiM  exprened  ^wies  ot  Ue  Aupmatee,  ihu  se 
fiwd  Sf.  6d.,  and  ^aH  likewise  be  easpeoded  tern  aD  tta 
priTOegea  of  membership  for  twelve  months. 

Knle  37.  Slioold  an?  member  leave  one  firm  to  work  u 
another,  he  ahall  get  a  denrance  card  to  oettitf  Us  poeltioD 
with  remmot  to  thia  socie^,  and  tt  he  is  ia  snears  of  Us 
ookribtttlOD^  levies,  finea,  te.,  ha  aluU  pej  in  t^e  mmf  to 
the  secreta^  acting  for  the  ebop  ^leittn  he  has  o^isM 
emplovment.  And  say  member  jwodnoing  a  telseoertncm 
•biiUbellBea  lB.,siid  mbj  seofe&nTin^ilv  tafring  sp  a 
fslaeflBrfUsstsiLsULht?ipi^^^(t|i]^^ 
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p(^t  of  law  and  entitled  tlie  priBooer  to  be 
aoqnitted. 

rSigned)      B.  Faol  Aiiphlbtt, 
Chainoan  of  the  above  Court  of  Quarter 
Sessions. 

Streftm  {Jelf  wiUi  him)  for  the  prisoner. — The 
cooTiction  vat  wrong.  The  relation  of  master  and 
•OTatit  must  exist  to  support  a  conviction  for  em- 
bezzlement. In  this  case  the  society  was  an  illegal 
one,  and  the  service  in  which  the  prisoner  was  en- 
ga|^  was  oonsequentiy  illegal,  and  the  law  does 
not  tbvefore  lecognise  the  relation  of  master  and 
Bsnmnt  In  such  a  oasA  That  snch  a  society  is 
illefal  is  shown  by  Hornhj  v.  Close,  16  L.  T.  Kep. 
N.  3.  b&&,  and  Famr  t.  CVose,  20  L.  T.  Bep.  N.  & 
801.  Bute  86  fii  this  loefetj  is  much  stronger  and 
moro  iUegal  than  tiie  ralee  relied  upon  In  tiiose 
casN.  [CooKBUKiT,  C.  J. — ^Those  cases  decided  that 
fte  societies  there  in  giustion  were  only  so  far 
illegal  that  they  could  not  enforce  civil  contracts.] 
It  is  submitted  that  such  a  society  caauot  bave 
prt^erty  which  can  be  embezzled.  The  prisoner 
was  a  servsnt  only  under  the  nilea  of  the 
aodety.  Snch  a  serrlee  is  not  a  lawful  one 
because  the  rules  are  not  lawful.  Service  im- 
{dies  some  dnty  which  can  be  legally  enforced,  and 
the  money  received  and  emberzled  must  be  mon^y 
which  can  be  recovered  in  a  conrt  of  law.  This  is  a 
society  which  is  IndictaUe  at  common  law,  its 
mlee  are  illegal,  as  being  against  pnUie  poUcy,  and 
th^  are  also  criminal  in  tiie  sense  of  the  society 
being  a  eonsprnicy  to  effect  an  unlawful  ol^ect  by 
illegal  rules.  Hornby  t,  Clost  followed  the  decision 
in  Hilton  V.  Rdtenlev,  6  ElU  &  Bl.  47,  66,  where  the 
coart  refused  to  enforce  a  bond  by  which  a  number 
of  masters  bonnd  tbrninelves  to  act  according  to  the 
teiolation  of  a  majority  in  the  employment  of  their 
voAmen.  In  delirarfng  the  judgment  of  the  conrt 
Orompton,  J.  said :  "I  am  of  opinion  that  the  bond 
la  void,  as  being  against  public  policy.  I  think  that 
combinations  like  that  disclosed  in  the  pleadings  in 
this  case  were  illegal  and  indictable  at  common 
law,  as  tending  directly  to  impede  and  interfere 
vlth  tJie  free  conna  of  trade  and  mannfac-' 
tOK.  The  precedents  of  Indictments  for  com- 
Imiations  of  two  or  more  persons  to  raise  wages 
and  for  other  offences  of  this  nature,  which  were  alt 
framed  on  the  common  law,  and  not  under  any  of 
the  statutes  on  the  snbject,  sufficiently  show  what 
the  common  law  was  in  this  respect.  In  Rex  r. 
Mambey,  6  T.  B.  619,  Orose,  J.  assnmtid  the  ille- 
gality of  such  combinations  m  well-known  law. 
Cnnbinations  of  this  nature,  whether  on  the  part  of 
the  vockmen  to  increase,  or  of  the  masters  to  lower 
iragps,  were  equally  illegaL"  [Cockbdrn,  C.  J. — 
Wnat  authority  is  there  for  saying  that  where  half 
a-diHMn  men  or  mote  agree  not  to  work  at  a  factory 
lAen  machinery  is  naed,  or  where  moxe  tbao  a 
OBTtain  number  of  apprentices  are  taken,  that  such 
a  combinatitm,  although  it  may  be  in  restraint  of 
trade,  is  a  criminal  offence?]  Such  an  agree- 
ment is  contrary  to  public  policy.  In  2  Buasell 
on  Crimes,  p.  412,  it  is  laid  down  that  a  per- 
son cannot  be  convicted  for  embezzlement  as  a 
dark  or  wrraut  to  a  society  which  is  illegal,  as  of 
a  aodety  where  the  members  on  admission  took  an 
unlawful  oath  :  {Rex  t.  Hunt,  8  C.  &F.  642.)  In  this 
case  the  defendant  received  the  moneys  which  were 
ta  be  applied  in  an  illegal  way.  "  The  objection," 
says  IiOid  Mansfield  in  Mont^fiori  t,  Mont^fiori, 
that  a  oontiaet  is  immoral  or  illagal  as  between 

r stiff  and  d^endaat,  sonnds  at  all  Umea  very 
in  the  month  of  the  defendant.  It  is  not  for 
bin  sake,  however,  that  tbe  objecUon  is  evor  allowed, 
bat  it  is  founded  in  general  ininciples  U  policy, 
which  the  defendant  has  the  advantage  of,  contrary 
to  the  reiU  justice  as  between  him  and  tbe  plaintiff ; 
b7  aooUent  if  I  maj  so  say.  The  pnncipte  of 


[C.  Ca8.  R. 

puUic  poli(7  is  this.  Ex  doh  mah  mn  oritar  actio.  So 
court  will  lend  its  aid  to  a  man  who  foonds  hia 
cause  action  npon  an  Immoral  or  an  iUegal  act. 
If,  from  the  plaintifTs  own  stating  or  otherinse,  the 
canse  of  action  appears  to  arise  ex  turpi  cauad,  or  the 
transgression  of  a  positive  law  of  this  country,  there 
the  court  says  he  has  no  right  to  be  assisted.  It  isupon 
that  ground  the  court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  tiidr  aid 
to  such  a  plaintiff.  So,  if  the  plaintiff  and  defendant 
were  to  change  aides,  and  the  defendant  were  to 
bring  hia  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it,  for  where  both 
are  equally  in  fault,  potior  eat  conditio  defendentia." 
It  ia  submitted  the  same  reason  applies  to  the  offence 
of  embex^ement,  and  the  conrt  will  not  lend  its  aid 
in  the  protection  of  funds  to  be  applied  to  an  iUegal 
purpose.  Any  combination  to  do  that  which  is  an 
infraction  of  a  civil  ri^t  is  indictable.  A  conspi- 
racy for  raising  the  prices  of  victuals  or  goods  by 
forestalling  or  regrating,  or  to  carry  out  a  monopoly, 
is  indictable  at  common  law.  Soauois  a  conspiracy 
to  force  workmen  to  work  at  a  parUenlar  rate  ot 
wages  or  for  certain  hours,  4  Broom  &  Hadlmr*! 
Comm.  189. 190.  Notwithstanding  tbe  82  &  88  Vict, 
c.  61,  these  are  still  indictable  offences. 

J.  0.  GriffitB  for  the  proseeation. — The  conviction 
was  right  It  may  be  that  a  partnership  for  an  . 
ilteg^  object,  such  as  in  rule  22,  cannot  enforce  ita 
li^ts  in  the  civil  courts,  but  it  is  submitted  dut 
tl»  society  is  not  criminally  illegal.  In  Bee  r. 
Brntt  every  one  of  the  members  of  the  society  was 
clearly  indictable  for  tbe  felony  of  taking  and 
administering  illegal  oaths.  Tbe  present  is  a 
case  of  a  legal  partnership  having  among  its  rules 
some  very  taodable  and  two  or  three  in  restraint 
of  trade  (rules  85,  36),  which  are  therefore  void. 
The  rules  which  regulate  tbe  partnership  are  divi- 
sible, and  those  which  are  not  illegal  may  be  enforced 
in  courts  of  law :  (iVice  v.  Green,  16  M.  &  W.  346.) 
Friendly  societies  which  are  not  registered  an 
nothing-  more  than  ordinaiy  partnerships,  and  the 
secretaries  and  officers  are  Uie  servants  of  the  mem- 
bers: 

Reg.  V.  Tongue,  Bell's  C.  C.  289 ; 

Reg.  T.  JfeUer,  2  Moo.  C.  C.  240 ; 

ttsg.  v.  Redjwrd.  21  L.  T.  Bop.  TH.  S.  SOB. 
In  the  dvil  covrtt  tbe  agent  of  a  party  to  an  iUenl 
contract  cannot  set  up  the  illegality  to  an  actim  by 
the  principal  against  him : 

TeMUsnt  v.  Elliott,  1  Boa.  &  PbL  3; 

Bharv  V.  TayW,  2  Phil. 
That  this  society  is  not  criminal  ia  shown  by  the 
stats.  6  Geo.  4,  c.  129  ;  82  ft  83  Vict.  c.  61 ;  18  ft  19 
Vict.  c.  68,  which  were  passed  to  n^ulate  similar 
societies,  and  are,  in  fact,  a  recognition  of  them. 
It  may  be  that  the  funds  of  tbe  society  will  never 
be  applied  to  the  purposes  in  rules  35  and  86.  (He 
was  then  stopped  by  the  court.) 

Stneten  in  reply.— The  32  &  33  Vict,  c  61,  and 
18  &  19  Vict,  c  63,  have  no  application,  because 
this  society  was  not  registered  under  the  Friendly 
Societies  Act.  The  rules  relied  on  reader  this  . 
society  criminally  indictable  for  a  conspiracy.  There 
ia  a  precedent  of  an  indictment  (4 Went.  100)  against 
journeymen  leather  dressers  for  a  conspiracy  not  to 
work  at  any  shop  where  apprentices  were  taken  for 
a  less  period  than  seven  years.  In  the  cases  (dfced 
on  the  other  side  the  rules  were  rather  irregularities 
and  not  illegal  In  subsUnce  affecting  the  constitn- 
tion  of  the  sootetiy. 

CooKBDur,  0.  J.— I  am  of  opinion  that  there  ir 
nothing  in  the  circnmstances  of  this  case  that  affects 
the  validity  of  Uie  conviction,  and  that  the  convic- 
tion must  stand.  It  is  unnecessary  to  determine 
whethw  if  a  aedety  be  established  for  crimi^-pnT- 


Beq.  r.  Staivbb. 
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poMi  that  would  affect  its  l^al  title  to  the  protec- 
tion of  its  pnmerty,  becanse  ia  this  society  there 
are  no  rules  that  can  be  said  to  be  of  a  criminal 
character.  The  principal  pnrpoees  for  which  this 
■ocietj  was  established  are  lawiul,  but  there  may  be 
one  or  two  baTtng  reference  to  the  employment  of 
it!  memben  and  wages  which  might  come  within 
the  objects  of  a  trades  imioa  according  as  they 
were  carried  oat.  According  to  the  cases  <» 
Farrer  T.  Clote  and  Hilton  t,  Sckerslof,  such 
roles  would  be  illegal  aad  roid,  and  any  contract 
arising  on  these  rules  would  also  be  void  as 
beiDg  in  xestnunt  of  trade,  and  contrary  to  public 
policy,  bat  the  court,  in  those  eases,  carefully 
abstained  from  saying  that  there  was  any  criminal 
ill^^ty.  And  I  do  not  think  that  such  rules 
must  be  considered  as  criminal,  and  as  affecting 
the  society's  title  to  its  property.  The  late  Act 
(82  &  S3  Vict.  c.  61)  has  said  that  trades  union 
societies  are  to  hare  the  priTileges  and  advantages 
of  the  Friendly  Societies  Acts,  which  gire  a  right  to 

Jiroceed  against  their  officers  for  embezzlmient  of 
uods  in  a  summary  way  before  magistrates  to  con- 
Tiction  and  punishment.  It  was  urged  that  this 
statute  only  a[^ie8  to  societies  registered  under 
the  Friendly  Societies  Act,  but  irheuier  that  be  so 
or  not,  the  statute  may  be  regarded  as  an  intimaUon 
of  the  Legislature  that  tncb  societies  should  not  be 
prerented  from  having  the  protection  of  the  law 
against  those  persons  who  may  embezzle  their  pro- 
perty. That  enactment,  therefore,  shows  that  there 
IS  nothing  of  a  oiminal  nature  in  such  rules.  It 
would  be  a  great  absurdity  to  say  that,  although 
such  societies,  when  regtstaed,  could  go  before  a 
magistrate  and  prosecute  in  a  summan'  way  to 
conTictt(m,  that  they  were  prevented  from  pre- 
ferring an  iodictmeot  for  the  same  offence  at  the 
assizes,  yet  that  is  what  the  argument  for  the 
defence  cornea  to.  I  therefore  think  the  conviction 
was  right. 

Bti^s,  J. — ^I  also  think  that  the  conviction  was 
light.  The  objects  of  the  roles  poioted  out  may  be 
umawf  ol  in  the  aense  of  being  void,  as  in  restraint 
of  trade  and  oontrary  to  pablic  pcdit^,  bat  thccr  are 
not  onlawfal  ae  being  within  the  criminal  law. 

K£A.TiHG,  J. — I  am  of  the  same  opinion.  The  only 
illegality  rdied  on  is  to  be  found  in  two  rules,  which 
are  said  to  be  illegal  and  void  as  in  restnunt  of  trade^ 
and  which  could  aot  be  enforced  in  a  court  of  law. 
Now,  is  that  a  criminal  illegality  that  would  deprive 
the  society  of  the  right  to  have  the  protection  of  the 
law  to  prevent  its  funds  being  plundered  ?  It  seems 
to  me  tiiat  it  is  not.  The  late  Act  (82  &  88  Vict, 
c  6I\  If  confined  to  registered  friendly  societies, 
contains  a  dear  indication  of  the  intention  of  the 
I<e|^iaktare  Uiat  the  mere  fact  of  sodeties  having 
rules  that  are  vdd  as  being  in  reatr^t  of  trade, 
•hell  not  cause  such  societieB  to  be  deemed  illegal 
BO  as  to  deivive  them  of  the  protection  of  the  law  in 
respect  of  their  property.  In  the  argument  it  was 
said  that  the  society  was  indictable  at  common  law, 
bat  in  the  absence  of  any  authwitr  for  that  posi- 
tion, it  seems  to  me  that  it  Is  not.  There  ii  no  In- 
ttance  <tf  any  such  indictment. 

Pioon,  B. — I  am  of  the  same  opinion.  It  is  said 
that  this  Bodety  cannot  hold  property  becauae  its 
rules  are  Illegal.  Now  they  are  only  illegal  as 
being  in  restraint  of  trade,  and  not  affecting  their 
right  to  property.  By  the  32  &  3S  Vict.  c.  61, 
the  Legislature  has  recognised  their  light  to  pro- 
perty, and  providea  that  they  may  go  before  a 
magistrate  and  proceed  summarily  to  conviction  and 
ponishment  agiUnst  persons  who  may  bare  embez- 
zled their  funds. 

CbuBBT,  B.— I  am  <rf  the  same  o[^on. 

(kiwietimniifflrmi. 


NISI  PBIUS. 

GOUBT  OP  QUEEITS  BENCH. 

(Before  Cookbcbx,  C.J.) 

Tuadoif,  Feb.  1. 

Ahdersoh  v.  Thb  Cablislb  Hobsb  CLOmso 
COMPAITT,  LunTBD  (a.) 

Goodi  Bold  and  delivared—AffTwl  la-ma  of  pasmaL 

Iftht  aarttd  temu  of  payment  far  good*  sold  bebga  tkree 
montha'  btU,  the  bm/er  to  mw  the  option  of  ptofi^g 
caak  at  2^  dueount,  tko  iiwsr  is  ttot  bond  to  aocat 
a  bill  for  a  larger  amount  than  hi*  debt,  and  even  \f  u 
refute  to  accept  a  biU  correctbi  drawn  the  ssAr 
camottue  fargoodt  told  and  deuoertd  b^ore  At  end 
t^te  montlu  from  (As  data  q/^  (As  dmm  ijf 
him. 

If,  however,  the  agreed  term*  be  caih,  with  bugei'i  eptian 
of  a  bill,  the  teller  can  am  immedial^  vpon  tAs 
fiii)itr*s  rejkaat  to  occiyX. 

This  was  an  action  for  goods  add  and  delivered 
and  on  accounts  stated.  The  action  was  commenced 
on  the  23rd  Bee.  1869. 

The  plaintiffs,  a  firm  of  indiarubber  mannfac- 
turers  at  Limebouse,  had  for  a  long  time  parried  on 
business  with  the  defendants,  and  up  to  the  begin- 
ning of  last  SwUimber  all  accounts  were  settled 
between  them.  The  balance  alleged  by  the  plun- 
tiffs  to  be  due  to  them  on  the  20th  of  that  month 
was  ieL,  but  the  defendants  maintained  that  the 
plaintiffs  had  agreed  to  take  back  two  riding-costs 
which  bad  been  supplied  them  about  a  year  before, 
and  pud  for  by  the  defendants.  The  value  U  these 
coau  was  ^  It  was  admitted  by  both  parties  that 
they  agreed  the  balance  between  their  accounts  on 
the  20th  of  each  month  should  be  paid  either 
by  acceptances  due  three  months  from  the  1st  of  the 
following  month,  or  by  cash  at  2^  per  cent,  discount; 
it  was  disputed,  however^  as  to  whether  the  regular 
coarse  was  to  paj  cash  or  accept  bills,  and  of  wUidi 
alternative  the  debtor  had  his  option.  Upon  this 
tamed  the  question  whether  the  defendants  were 
bound  to  accept  the  bill  for  46^  which  the  plaintifCs 
drew,  the  amount  due  being,  as  they  alleged,  only 
iSL  ThiB  action,  which  was  for  46/.,  was  com- 
menced before  a  Uiree  months'  hill  would  have  been 
due  if  the  defendants  had  accepted  it  when  the 
the  plaintiffs  sent  it  to  them.  At  the  time  that  UIl 
would  have  been  da^  the  defendants  tendered 

Jamea,  Q.C.  and  Mvrp^  for  the  ididntiff*. 

Qnainj  Q.  C.  and     Kdh/  for  the  defendants. 

It  was  contended  for  the  defendants  that  upon  the 
evidence  the  terms  between  the  parties  were,  that  on 
the  first  of  each  month  the  balance  due  on  theSOUiof 
the  previous  month  should  be  paid  three  mootiuT 
biU,  or,  If  the  party  from  whom  the  balance  wu 
due  preferred,  by  cash  disoount ;  that  the  defen- 
dants were  wilUiw  to  accept  a  bill  on  the  1st  Oct 
for  the  amount  which  they  owed  on  the  20th  of  the 
'  previous  month ;  that  the  bill  Ot  that  date  drawn  hr 
the  daiutiffs  was  for  a  sum  8L  beyond  that  which 
the  defendants  owed,  and  the  defendants  therefore 
were  not  bound  to  accept  it ;  and  that  th^  could  not 
be  liable  to  the  j^ntiffs  before  a  bill  prajmly 
drawn  and  accepted  would  been  payable.  T^iBj 
relied  upon  Muuen  v.  Price,  4  East.  147,  in  which  it 
was  hdd  that  where  goods  were  sold  npcm  a  con- 
tract, that  the  vendee  waa  to  pay  for  tbon  in  three 
months  by  a  bill  of  two  monuia,  the  contract  wis 
for  a  credit  of  five  months,  and  ther^cm  that 
ammquit  for  goods  sold  and  delivered  coold  not  be 
brought  at  the  end  of  three  months  upon  the  ncglact 
of  ^  vendee  to  give  his  toll  at  two  months.  It  was 

(a.)  Bwoitedlv  ILV.  MbKbm*».  Ms».  Batgysi  iH'Um. 
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farther  contended  that  the  fact  of  the  plaiutiff'a 
haTing  claimed  the  full  amount  without  deducting 
discouat,  weut  to '  shov  that  they  believed  the 
agnemeat  iot  payment  to  have  been  by  bill  in  the 
flnt  place  and  not  by  cash. 

Por  the  {riaintifFa  it  was  urged  that  no  agreement 
to  take  back  the  coata  had  bwn  proved,  that  as  the 
d^endants  refuied  to  accept  the  bill  drawn  by  the 
plaintiffs  for  the  amount  due,  they  were  bound  to 
pay  cash  on  the  lit  Oct. ;  and  that  the  terma  of 
■ettlement  were  caih,  anless  the  party  from  whom 
the  balance  was  doe  accepted  a  bill  for  the  amonot. 
The  ea*e  of  Ragg  r.  Weir,  16  C.  B.,  N.  S.,  471,  was 
relied  upon ;  these  gooda  were  sold  upon  the  terms 
"  2^  per  cent,  or  tiiree  months*  biH,"  which  was  ez- 
[damed  to  mean  cosh  at  the  expiration  of  the  month 
succeeding  the  carreat  month,  deducting  a  discount 
(tf  2^  per  cent ;  or,  at  the  buyer's  option,  a  bill  at 
three  months  from  the  same  period.  The  buyer 
haling  refused  to  accept  a  bill  at  the  end  of  the 
second  month,  it  was  held  that  the  seller  might  at 
once  sue  him  for  goods  sold  and  delirered,  and  was 
not  bound  to  wait  the  additional  three  months, 

CooKBURK,  in  lumming  up,  sud  the  first 

qnettion  foE  the  jury  was  what  arnuDgement  had  been 
entered  into  for  the  settlement  of  uw  balances.  It 
was  clear  that  the  party  from  whom  the  balance  was 
due,  the  buyer  of  tno  goods,  might  pay  by  cash  or 
bill ;  but  the  question  was  which  plan  he  was  bound 
to  adopt  if  he  did  not  take  ste^  to  show  his  inten- 
tion of  acUng  upoQ  the  other.  If  the  agreement  was 
for  a  biU  wib  Uie  lotion  Of  cash  it  the  bqyei  pre- 
fmred  it,  then  the  defendants  were  not  banna  to 
accept  a  bill  for  a  larger  amount  than  they  owed ; 
and  eren  if  the  bill  was  drawn  for  the  correct 
amount  of  their  debt,  the  plaintiffs  could  not  sue 
until  three  months  had  elapsed  from  the  date  uf 
the  bill  whidi  the  defendants  refused  to  accept.  This 
ia  the  effect  of  the  decision  in  Muasen  v.  Pnce.  On 
the  other  hand  it  was.  held  in  Rugg  r.  fFinr— a 
dedtion,  the  wisdom  and  policy  of  which  he  fnUy 
Admitted — that  if  the  terms  for  payment  are  the  other 
way,  viz.,  cash  with  option  of  a  bill,  the  buyer,  if 
be  does  not  accept  a  bill,  is  liable  to  be  sued  for  the 
cash.  It  waa  entirely  for  the  jury  to  say  what  they 
ttionght  of  the  eridenoe  oonceming  the  alleged 
tgreement  to  take  back  the  coats. 

The  jury  found  the  full  amount  olumed  for  the 
plaintiffa,  and,  in  answer  to  a  queatim  pat  to  them, 
•aid  tlu7  eonndered  the  payment  arranged  between 
the  paraes  vaa  cash,  with  the  option  of  a  bill. 
Thsy  thought  there  had  been  no  agreement  to  take 
back  the  two  coata.  Iteare  was  rsseired  to  the 
defendants  to  more  the  court  to  ent»  a  Terdict  for 
them  upon  the  ruling  of  the  judge,  and  execution 
was  stayed. 


COUBT  OF  ASMnLALTT. 
Bsported  br  Hnar  F.  Pmusu.,  Smt,,  BaRlater«t-Iaw. 

Wedneadas,  July  7, 1869. 

Thb  OmEHT. 

Damage — Pleading— Special  de/eiwe — Costa. 

The  plaiRtiffi  alleged  in  a  eauM  ofdame^  that  the 
damage  vxu  XToputable  sofa^  to  w  defrndoHiB  and 
tkeir  MrvantMj  thii  cdltgaiion  wot  na^ly  traversed  in 
the  auwer.  At  the  hearing  it  appeared  that  a  person, 
acting  out  of  the  acope  of  hia  authoritij,  viaa  aoleig 
to  bhme  for  the  damage : 

HddfiAat  thia  defence  ahauldhaw  hun  pleaded  meci^- 
eafy  ;  and,  while  admitting  the  evidence  and  aiamia' 
aii^  the  aait,  the  Court  refiued  costs  tp  d^findcaat. 

IhU  VM  a  caofe  of  damage,        flaintifls  weze 


[Adk. 

the  owners  of  the  brigantine  Georgiaaa,  which  had 
Buffered  iajuries  while  beached  at  Ap^edore,  near 
Bideford,  from  the  brig  Orient,  whic^  had  been 
moored  outside  her,  and  from  which  chains  and 
hawsers  were  passed,  from  bow  and  stem,  to  the 
shore ;  thereby  producing  the  effect  that,  when  the 
tide  rose,  the  Orient  was  jammed  against  the 
Georgiana,  causing  the  latter  to  starain  hearily,  and 
to  chafe  and  grind  against  the  quay  on  one  side  and 
the  Orient  on  the  other,  causing  damage.  The 
plaintiffs  alleged  in  the  fourtii  arUde  of  the  petition 
that  "  the  damage  was  impotable  solely  to  uie  acts 
of  the  owom  of  the  Orim  and  their  serrants.'* 
The  defendants,  in  their  answer,  traversed  the  facts, 
and,  secondly,  pleaded  as  follows :  "  The  cause  of 
actiou  in  the  said  petition  mentioned,  and  also  the 
damage  sought  to  be  recovered  for  in  this  cause  by 
the  plaintiffs,  are  reapectirely  the  same  cause  ot 
action  and  the  same  damage  in  respect  of  which  the 
pbdntiffs  commenced  an  action  m  Her  Uaiesty's 
Court  of  Common  Fleas,  and  afterwards  and  before 
Uie  institution  of  this  suit  obtained  jndgment 
therein,  in  which  said  judgment  the  said  cause  of 
action  became  and  was  merged,  and  which  said 
judgment  was  satisfied  before  the  comm«iceDieat  of 
thissuiL" 

Plaintiffs  in  their  reply  admitted  the  action  and 
judgment  therein,  but  alleged  that  "  the  said  action 
was  brought  for  trespass  and  for  wrongful  detention 
of  their  ship,  whereas  the  present  suit  is  instituted 
for  the  recovery  of  damage  inflicted  upon  the  plain- 
tiff's vessel  Georgiana  by  the  defendant's  vessel 
Orient,"  and  secondly,  that  "  the  said  actiim  inaU- 
tuted  by  the  plaintiffs  was  not  a  suit  tw  rem,  and  was 
of  a  different  nature  to,  and  not  between  the  same 
parties  as  this  suit." 

In  the  course  of  the  trial  it  appeared  from  the 
evidence  given  for  defendants  that  the  Orient,  which 
had  no  master  or  erew  on  board,  had  been  ^aced  in 
tiie  position  in  which  she  did  the  injury  by  a  persm 
who  had  no  authority  from  her  owners  except  to  act 
aa  agent  tta  the  sale  of  the  ship.  On  tills  fact  ^ 
pealing, 

Deane,  Q.  C.  and  Cottitgham,  contended  that  on 
the  above  pleadings  the  defendants  could  not  set  up 
this  defence :  it  should  have  appeared  in  a  specific 
idea.  The  objection  was,  in  fact,  a  protest,  and 
should  have  been  pleaded  as  such,  and  referred  to 

The  Ida,  1  Lush.  6 ; 

The  Thetis,  38  L.  J.,  N.  8.,  Adm.  42. 

Cohen  and  BuUen,  for  the  defendants,  contended 
that  inasmuch  as  the  av^ment  in  the  petition  that 
"■the  damage  was  imputable  solely  to  the  owners  of 
the  Orient  or  th^  serranta"  was  traversed  in  the 
answer,  that  the  pleadings  ware  anfBdent  to  raiaa 
tills  defence. 

An  amendment  of  the  pleadings  was  also  sag* 
gested  by  Cohen,  but  subsequentiy  retracted  aa 
likely  to  affect  the  question  of  costs.  The  court 
reserved  judgment  until  all  the  evidence  had  been 
concluded. 

Sir  R.  J.  FHnjjM OBB. — ^This  is  a  case  in  which  the 
court  has  no  doubt  whatever  as  to  the  law  which  ii 
applicable  to  it;  bat  it  raises  a  point  of  some  im* 
portance  with  rupect  to  the  pleadings  in  this  coar^ 
winch  wlU  Induce  me  to  make  some  remarks  whicn 
otherwise  would  have  been  onnecessary.  His  Lord- 
ship then  stated  the  pleadings,  and  said— In  the 
course  of  the  trial  Mr.  Yeo  was  called  for  the  de- 
fendants, when  it  appeared  that  he  was  agent  for 
the  owners  of  the  Orimt  for  the  pnrpote  only  of  the 
sate  and  comptetiw  of  the  vesert— that  is,  the 
Teasel  had  been  sent  from  Prince  Edward's  I^and 
in  an  inccHnidfite  state,  and  he  waMP  sdl  it  U  he 
couM  unllniahed,  and  « i 


The  Oribht. 
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and  he  said  he  put  the  Orient  into  the  position  in 
ifkich  she  did  the  damage  to  the  Georgiana  for  the 
purpose  of  asserting  hia  right  to  the  foreshore. 
l^ecODDsel  for  the  defendant  also  pat  into  court  a 
Ullof  lale^  whidk  showed  that  Mr.  Yeo  was  an  agent 
to  kU  the  ship  for  a  sum  not  less  tHan  240011  That 
vw  the  limit  and  the  scope  of  his  agency.  The  ques- 
tion then  arose  whether  this  case  could  proceed  any 
farUier,  inasmuch  as  the  act  of  damage  reallj  had 
been  done  by  a  person  who,  in  patting  the  0\xent 
in  a  position  to  canse  the  damage,  had  acted  without 
the  ieope  and  beyond  the  timit  of  his  authority  alto- 
ge^erf  and  two  things  apppeared  to  me,  first,  that  I 
could  not  refuse  either  to  consider  the  eridence  bo 
taken  before  me,  or  the  conclusion  oS  lav  to  which 
that  eridence  must  lead ;  and,  secondly,  that  the 
pleadings  had  not  enfflciently  raised  the  first  defence 
intended  to  be  relied  upon  at  the  hearing.   I  then 
mggeated,  or  I  think  Mr.  Cohen  himself  suggested, 
thict  the  answer  mif^t  be  amended,  and  nroposed 
the  following  amendment : — "The  aforesaid  damage 
was  imputable  wholly  to  persons  who  were  not  ser- 
Tants  of  the  defendants  acting  at  the  time  in  the 
flervice  of  the  defendants,  and  was  not  occasioned 
hy  any  person  acting  in  the  service  of  the  defend- 
ants."  Nothing  was  said  at  that  time  about  amend- 
ing the  plea  upon  condition  that  the  costs  were  paid ; 
iKAMng  was  said  about  it.   When  the  Admiralty 
advocate  replied,  he  said  that  he  could  not  sustain 
the  suit  which  his  clients  had  instituted  after  the 
evidence  which  had  been  given  before  the  court,  aud 
which  shewed  that  the  wrongdoer  in  this  case  was 
not  the  eerraot  of  Uieowners;  and  he  alleged  that  if 
this  had  been  brought  to  his  notice  in  the  regular 
nd  proper  manner,  and  at  an  earlier  period,  he 
ahonld  have  advised  his  clients  to  discontinue  the 
snit,  and  the  expense  of  hearing  would  not  have 
been  ineurred.    Mr.  Cohen  thereupon  retracted  hia 
amendmoit,  and  contended  that  by  the  general  de- 
nial  he  had  sufficiently  raised  this  specciflc  issue,  the 
4mmprobandi<jf  which  was  upon  the  plaintilfs.  There 
can  be  no  doubt  that  nnder  the  old  rules  it  would 
have  been  necessary,  not  only  to  state  this  part  of 
the  case,  but  any  other  questions  which  were  likely 
to  arise.   Those  rules  were,  I  think,  very  properly 
altraed  under  the  authority  of  the  Privy  CounciL 
The  66th  rule  says :  "  The  modes  of  pleading  hitherto 
used,  as  well  in  causes  by  act  on  petition  as  by 
^ea  and  proof,  are  hereby  abolished,"  and  then  the 
«7th  is :  "  Every  pleading  shall  be  divided  into  short 
paragraphs  numbered  consecutively,  which  shall  be 
<xUed  the  articles  of  the  pleadings,  and  shall  ooa- 
tun  brief  statements  of  tiie  facta  material  to  the 
ifiue."    And  the  76tfa  provides :  "Any  petition  or 
other  pleading  may  be  altraed  or  amended  by  con- 
sent of  proctors,  or  by  permission  of  tiie  judge."  In 
the  case  of  the        Not,  38  L.  J.,  N.  S.,  Adm.  27, 
laid  down  to  a  certain  extent  my  opinion  with  regard 
to  pleadings  In  theee  cases,  and  I  said,  "  the  rules  of 
fileading  ought  to  t>e  adapted  to  the  nature  of  the 
«aae  wbkdi  it  la  their  olqeot  to  bring  before  the 
OMVt.    They  are  not  to  be  considered  as  constitn- 
ting  a  game  of  skill  between  the  advocates,  but  ought 
to  be  so  framed  as  to  assist  not  only  the  party  in  the 
statement  of  his  case,  but  the  court  in  its  iovestiga- 
tton  of  the  truth  between  the  litigants.   And  the 
jAeatttngs  should  be  such  as  to  apprise  the  court,  and 
the  opponent,  of  the  principal  points  upon  which  the 

rty  intends  to  rely,  that  nether  should  be  taken 
surprise.  Of  course,  I  cannot  put  myself  in  this 
case  into  the  position  of  the  advocate  for  the  plain- 
tiff ;  but  1  can  say  truly,  that,  as  far  as  the  court  is 
concerned,  it  was  entirely  taken  by  surprise  when  it 
teceired  the  evidence  to  which  I  have  adverted.  In 
neh  a  state  of  things,  the  court  must  not  reject  the 
evidence,  but  should  apj^y  it  to  the  general  B,rer- 
ments  of  denial,  and,  if  necessary,  give  the  other 
tarty  leave  to  answer  HiEt  vhidi  is  raised  so  gene- 


rally in  the  petition  and  so  specifically  by  the  evi- 
dence, and  under  the  special  circumstances  of  this 
case,  I  think  that  defendant  was  not  the  agent  of 
the  owner  for  the  wrong-doing  which  caused  tiie 
collision  in  question,  and  I  must  therefore  dismiss 
the  defendants  from  further  observance  of  justice 
in  this  case.  It  only  remains  to  be  considered  what 
it  is  the  duty  of  the  court  to  do  with  respect  to 
the  costs.  I  am  aware  that  these  proceedings  have 
in  substance  been  already  instituted  before  anothO 
court,  and  that  it  was  quite  impossible  that  the 
l^aintiff  could  have  been  ignorant  that  Mr.  Tee^ 
the  person  whose  evidence  was  taken,  was  only  an 
agent  for  the  owners  of  this  vessel,  tiio  Orient,  for 
the  purpose  of  sale,  or  may  be  of  completion  and 
then  of  sale.  Nevertheless,  I  am  of  opinion  that 
they  ou^t  to  have  had  notice  of  that  fact  by  the 
pleadings  in  this  cause,  and  I  think  I  arrive  at  a 
fair  condusfon  when  I  determine  not  to  reject  this 
evidence,  and  to  dismiss  this  case,  and  leave  each 
party  to  pay  his  own  costs. 

In  reply  to  an  appUcaticm  of  Cokm,  the  Ccort 
declined  to  decide  the  legal  question  raised  on  the 
record,  as  the  preliminary  objection  waa  fat^  to  the 
suit,  aad  there  was  no  need  oi  entoing  npon  other 
questions,  bat  granted  leave  to  CMaa  to  appeal  if 
siudi  leave  were  neceesafy. 


Dec.  7  aitd2l,  18G9. 
Tm  Bun. 

Decree — A  mendmen  t. 

Atm  applkatioK  to  amend  an  error  in  a  deeret  matt  6e 

madt  with  tht  Ktmosl  expedition. 
Motion  to  aker  a  decree  five  moaths  after  it  was  mcuk 

ditmissed. 

This  caM  came  again  before  the  court  on  a 
motion  by  C<A&i  to  alter  the  decree,  which  was 
drawn  up  as  follows 

"  July  7tb,  1869.  The  judge,  having  heard  cooii- 
sel  on  both  udes,  gave  leave  to  the  defendants  to 
amend  their  answer  if  they  should  think  fit  to 
do  so. 

"  Counsel  for  the  plaintiffs  then  consented  to  the 
cause  being  dismisaea,  uid  the  jad^  having  hend 
counsel  on  both  sides  on  the  qnestion  of  costs,  dit- 
miflsed  the  defendants  and  their  bail  from  tUs  gsmib 
and  all  further  observance  of  justice  tiKtma,  livt 
made  no  order  as  to  the  costs  of  this  cause. 

Defendants'  proctors,  with  penxussion  ot  the 
judge,  protested  of  a  grievanoe  aad  of  appeatii^ 
and  instaotiy  appealed.*^ 

The  defendants  had  appealed  from  this  decive, 
bnt  lief  ore  the  appeal  was  heard,  and  on  the  7tb  day 
of  December,  couasel  on  behalf  of  the  defendants 
moved  the  court  to  alter  the  decree  as  follow^ 
namely :  The  judge;,  having  heard  counsel  on  both 
sides,  ruled  that  the  pleadings  did  not  raise  Uie 
defence  that  the  colUrton  was  occadoned  by  persona 
who  were  not  servants  of  the  defendants,  but  gtn 
leave  to  the  defendants  to  affl«id  their  answer  S 
they  shoald  think  fit  so  to  do.  Counsel  for  to 
defendants  declined  so  to  do,  whereupon  connsei 
for  the  plaintiff  consented  to  the  cause  b^g  du* 
missed :  but  counsel  for  the  defeodanU  prayed  tu 
judge  before  pronoondng  judgment  to  hear  and 
determine  the  ground  of  defence  raised  by  toe 
second  article  of  tlie  answer.  The  judge,  having 
heard  counsel,  &c.,  refused  to  hear  and  detennine 
the  said  ground  of  defence  and  dismissed  the  de- 
fendants and  their  b^ 

QJun  contended  that  the  decree  was  erToaeon* 
as  the  defendants  did  not  avail  themsdves  of  tm 
permission  to  amend.   On  the  second  ]?lea  taws 
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VM  unnccnsa^.  The  decree  also  bad  failed  to 
itate  the  jadgmeDt  aa  to  the  ioaafflciency  of  the 
tnt  article  of  the  answer  to  raise  the  defence  which 

appeared  on  the  eTidence. 

Dr.  Deane,  Q.  C.  for  plaintiffs. 

ftr  R.  J.  PHrLLiMOBB. — ^Tn  tiiis  case  an  appKca- 
tioo  has  been  made  to  the  conrt  to  alter  the  nunirte 
of  a  decree.  The  decree  was  made  on  tiie  Ttti  Jnfy 
hut;  the  application  to  alter  it  was  made  on  the  7th 
of  this  mouth,  December.  Before  I  gire  my  judg- 
meot  upon  the  application,  I  will  say  a  few  words 
upon  the  general  practice  of  the  court  as  to  the 
cmteriog  of  decreet,  and  as  to  the  particular  cir- 
canutaneea  of  tliia  ease.  It  has  beoi  the  general 
practice  of  this  court  to  draw  up,  with  the  aid  of 
the  proper  officers,  its  own  decreet  and  minntet.  If 
any  drcumstanceB  of  difficulty  or  peculiarity  occnr, 
the  registrar  baa  generally  shown  to  the  proctors  ol 
both  parties  the  minute  of  the  decree  which  he  pro- 
POKS  to  enter.  He  hat  also,  when  It  appeared  to 
him  neceitaiy,  conaidtcd  the  jodge.  In  any  cate, 
file  decree  it  entered  within  a  day  or  two  of  the 
ddirery  of  the  judgment,  and  can  be  seen  by  either 
party  whom  it  affects,  and  if  dther  party  object  to 
the  wording  of  the  minute,  and  the  matter  is  not 
adjusted  in  the  registry,  it  is  competent  to  either 
party  to  make  application  to  the  court  upon  the  sub- 
ject, but  Itiiimportoiit  to  observe  that,  according  to 
theivacticeof  thisoourt,  any  such  appUcaUon  must  be 
made  with  the  Dtanoft  expedition.  To  borrow  the  Ian- 
gua^  of  Dr.  LnaUngton,  la  the  case  of  the  Monarch, 
Bobm.  27,  "  It  most  be  an  error  inatantly  noticed,  and 
biougbt  to  the  attention  of  the  comt  with  the  utmost 
noiriUe  diligMiop."  The  practice  of  the  court  of 
Chanoery  with  reapeet  to  minutea  hai  beeii  telsmd 
toi  It  hat  been  mently  mneh  dtacnuwd  before  the 
Judicatore  CoamiisBioD,  of  which  I  am  a  member, 
•ad  I  am  not  dltpoeed  to  alter  the  practice  of  ^s 
coort  by  adopting  that  of  a  court  of  equity  upon  this 
■abject.  Now  I  will  say  a  very  few  words  at  to  the 
circtnustancea  of  the  case  before  me.  During  the 
eonne  of  the  trial  a  witness  was  put  Into  the  box  1^ 
tte  drfendant  for  the  purpose,  aa  I  anderatood,  of 
protiog  the  natme  of  we  damage  inflicted  by  the 
Orient  upon  Ae  Gmyiana,  but  he  also  prored  inci- 
dentally  that  he  was  not  the  agent  of  tiie  owner  of 
the  Oneitt  for  the  purpose  of  placing  htr  in  the  dock, 
from  b«r  improper  positlOD  in  whidi  the  damage  to 
the  enraed.  It  wai  dbriont  therefore  to 

the  court,  and  to  the  ooviimI  for  the  Georgiana,  that 
If  tbe  eridence  was  admiBsibte,  the  suit  of  the 
Gtorgiana  agi^fe  the  owners  of  the  Orwnf  must 
foil.  A  question  arose  as  to  whether  tiie  pleadings 
of  the  defendant  sufficiently  raised  the  defence. 
Upon  the  whole,  I  was  olF  (^aion  that,  baring  r^ord 
to  the  practice  of  the  court  (as  ezplidBed  In  the  re- 
eent  caie  of  the  Whs  ^ep.  2  Adm.  266) 

the  defence  wat  not  properly  ndted.  Thotqth,  as 
I  have  said,  this  is  a  qnestion  to  be  decided  accord- 
ing to  the  pmctioe  of  tbis  court,  I  may  obaerre  tiiat 
this  practice  does  not  seem  to  be  at  rariaooe  with 
Ibe  Tulea  of  pleading  at  common  law,  as  laid  down 
fa  leth  of  the  Begahe  Generales  of  Triait|r 
Term  185S,  and  tiie  exao^les  there  giren :  (Day  s 
C.  P.  Acts,  !>.  482.)  I,  howerer,  also  thought  that 
I  ought  not  to  reject  the  eridence  wbidi  haddtttoiUly 
been  giren,  and  gare  leare  to  the  defendant  to 
WBkeaA  his  plea.  The  plea  was  amended  ;  but  after- 
wwdi,  wlien  it  qpeared  that  this  amendment  wmdd 
aSeet  Oe  quettioa  of  coit^  It  vaa  withdrawn  en  Hba 
ground  that  the  defendant  would  not  hare  couaaated 
to  amend  if  he  had  understood  that  to  do  to  would 
affect  the  quettion  of  costs,  and  also  that  he  could 
ioocaed  upon  another  defence  which  wat  pn^ly 
nited  by  hit  plea.  Much  disonsrion  enraed  upon 
tfaii  natter,  r^orted  not  altogettaOT  aeentely,  bat 


I  dare  say  with  as  mudi  accuracy  at  the  rapidly 
with  which  the  conTersatioD  was  eairled  on,  and  a 
certain  amount  of  confnrion  which  prevailed  at  Ae 
time,  would  permit,  in  the  notes  of  the  shorthand- 
writer  which  hare  been  sent  to  me.  The  np^t 
was  that  I  acted  upon  the  evidence  whidi  had  been 
tendered,  and  which  disproved  the  agency  on  behaUef 
the  owoen  of  the  Orunt  of  the  person  who  had 
idaced  her  In  dangerous  pnzimify  to  the  Georgiamt 
and  who  turned  oat  to  be  the  real  wrDng-doer. 
Having  come  to  this  conchision,  I  thought  the  time 
of  the  court  ought  not  to  be  occupied  by  considering 
the  othn  points  raised  in  the  case.  I  dismissed  the 
suit  of  the  Georgiana,  but  inasmudi  aa  the  defence 
being  within  the  knowledge  of  thcdefendaut  alone, 
had  not  been  properly  raised  on  the  pteadinga^  and 
at,  if  it  had  been,  the  auit  weuld,  at  the  connael  for 
the  plaintiff  alleged,  have  been  diflcoo tinned,  I 
thou^t  it  right  to  make  no  order  at  to  costt.  The 
minute  of  the  decree  was  taken  down  very  soon 
after  the  judgment,  and  was,  aa  the  registrar  ia- 
formed  me,  and  as  appeared  from  hie  note^  shewn  to 
the  pK<ctorB  of  both  partlea.  Some  objection  to  It 
wat  taken  by  the  proctor  for  the  defeadaot,  and  ao 
iteration  was  made  in  it.  The  mattw  waa  not 
brought  to  the  notice  of  the  court  until  the  7th  Dec 
the  minute  having  been  entered  very  toon  after  tbe 
judgment,  which  waa  on  the  7th  July.  I  &m  now 
asked  by  the  defendant'a  counsel  to  direct  it  to  be 
further  altered.  Bat  having  regard  not  only  to  tbe 
interval  of  time  which  has  elapsed,  but  alto  to  the 
merits  of  tbe  question,  and  inaamuch  as  it  appear* 
to  me  that  this  minute  does,  on  the  whole,  accu- 
rately record  the  decree  of  the  court,  I  must  declioe 
to  make  any  order  for  the  olteiationa  ni  the  miunte. 

Attorney  ioe  ploiaUff,  PedAam. 

Attoniejt  for  defendants,  Fldikr  and  Smaer, 

Nov.  23  otuf  Dec.  6,  1869. 

Ths  EiinRK  <w  Fbagb. 

Bottomry — Bond — Monty  advamad  on  personal  teart^ 
— S^beeguent  bond— Further  advaacet. 

Where  an  agreement  mas  made  6y  F.  and  Cb.  with 
A.  and  Co.  that  the  latlG"  should  purduue  for  them  a 
cargo  of  rice  in  Britiek  BtamoA^  and  that  all  the 
advance*  should  be  secared  by  the  h]ff>othecation  of  the 
bills  of  lading  and  a  jixed  amount  of  5s.  pei'  (an 
fi^igkt  before  the  eompletion  of  the  contract,  and  afier 
A.  and  Co.  had  made  cojieiaerabie  adeances,  F,  and 
Co.  failed;  whereupon  A.  and  Co.  induced  Me  matter 
ofoneo/F.and  Co.'b  veteels  then  loading  to  execute  a 
bond  for  the  part  advances  and  a  Jwrther  tr^mg 
amount.  F.  and  Co.  havit^  disputed  lAe,  vaHtStg  ^ 
the  bond: 

Held,  that  the  bond  was  not  valid;  that  the  original 
adoanoa  having  been  made  partlg  vpon  personal 
secnrilv  and  partfy  ifpoa  a  margin  of  jreMt,  eotdd 
not  sMseguentlg  be  seaered  by  a  bond;  and  attaAt 
farther  adtanees,  theg  were  too  trivial  to  bring  Cfte 
«aa«  iato  the  eattgorg  of  iewb  pmiJg  good  andparl^ 
bad. 

This  wat  a  cause  of  bottomry,  instituted  by  the 
holder  of  a  bottomry  bond  against  the  ship  Empire 
of  Peace,  and  against  the  Merchants'  Trading  Com- 
pany of  Liverpool  fLimited),  the  preeeut  owners  of 
the  ship.  The  bond  wat  dated  the  14th  Jane  16fl^ 
and  wat  given  by  tbe  matter  of  Aerinp  to  Am> 
ehitzky  and  Co.,  of  Akyab,  in  Britfth  Burmrii,  for 
the  earn  of  64<M.  Is.  Id,  and  30  per  erat.  interest. 
On  tiie  same  day,  and  at  the  same  place,  another 
twnd  was  given  by  the  master  of  the  ship  to  Joeeph 
Cbarriol,  for  tbe  sum  of  890j!.  and  30  per  cent,  inte- 
teat.  Tbe  latter  bond  has  been  dildianM^-J  tiie 
fnmer  bond  it  the  one  the  validi^jMitw^Lvna 


7U-yiA. XXL,«JL~BEP0BTS.    THE  LAW  TIMES. 


tttib.  IS,  vsn 


Adh.] 


Thb  Ehfjbb  of  Fucb. 


[Aml 


vgned  before  the  court.  It  appeared  from  the  evi- 
dence that  an  agreement  was  made  between  Meaira. 
Veraie  Brotiiera,  of  LiTerpool,  and  Auacbitzkj  and 
Co.,  with  respect  to  the  naTigation  of  four  Teasels, 
one  of  which  was  the  Empvr*  of  Beace,  beionging  to 
Pemie  Brothen,  and  that  that  agreement  was  as 
loUova:— 

18,  Hftckin'B  H«y,  LirerpooL 
89tlL  Aug.  18SS. 
Mesm.  Fernie  Brothers,  Idrsipool. 

OeBtleman,— W e  hereby  affree  to  load  the  ship  Emptr*  <^ 
Pmm,  of  1510  tons  register,  and  the  £dward  OUmt,  1166  tons 
zsgitter,  at  the  port  of  AtTsb,  with  full  cargoes  of  HoGran- 
■ie  rice,  of  fait  aTerage  qaaUt7i  of  the  crop  of  1806  (with 
fbe  option  to  load  about  one-fourth  with  I^ioag  ztoe),  at 
Mj  8i.  var  owt.  natt,  frea  on  board.  Tha  to  oom> 
uenoe  loading  as  soon  as  ready  after  aniral,  prorlded  sew 
zioe  is  being  ahipped  at  that  tima. 

In  oamaiaeiation  ot  tha  above,  joa  nndartake  to  send  the 
fcUowing  ships  to  as  to  ba  loaded  on  oommiasioii :  vts.,  the 
JPMww  <7  WiSm,  9M  tons  terister;  the  fitwm  Jacket,  1065 
tons  register;  and  the  ScaltiA  CKitf,  1062  tone  regiater,  or 
other  veasels  of  about  the  wna  toimoge,  all  of  which  shipa 
to  be  reai^  to  load  before  the  Ulh  1866,  at  the  port  of 
Aknb. 

we  are  to  rdmbuTse  omMlTaa  for  aaoh  separate  cargo  hj 
drafts  at  six  monUis'  sight,  drawing  for  two-UiirdB  of  the 
amonnt  at  the  time  of  puMbaee,  and  for  the  remainder  on 
oompleton  of  cargo. 

Buls  of  lading  to  be  signed  with  a  freight  of  S*.  per  ton, 
and  are  to  be  attached  to  the  drafta ;  and  ahonld  deofeejm 
the  rice  pnndiaaed  not  ba  taken  before  the  15th  April  1886, 
we  are  to  be  at  llbertj  to  draw  tor  the  balance  of  pnrobasa 
uoner.  Bante  to  ba  plaoed  in  tha  Godowns,  and  specially 
held  for  tha  Ship's  arriral. 

Tha  shipa  to  hare  the  hir  arenge  despatch  of  other 
vessels  loading  at  Al^ab  at  the  same  Bme  by  other  persims. 

'^ith  respect  to  this  contract  Aiuchitzky  s^d  : — 

I  made  a  contract  with  Heesra.  Femie  Brothers  sad  Co, 
in  Aiignst  1865,  for  the  loading  by  my  Ahyab  firm  ot  their 
SlUp  Empirt  nf  Ptaet  daring  the  season  1866. 

Ix>  place  me  in  fimde  for  the  pnrchaae  (rf  tbeee  flre 
CBTgoea,  Ueesra.  Femie  Brothers  and  Co.  offered  to  furnish 
me  with  credit  from  Bamed'a  Bank,  but  I  dacJlnad  the  pro- 
poaal,  and  insisted  on  having  tJie  bills  of  lading  of  the 
cargoes,  with  a  nominal  rata  m  freight,  fc.  per  ton,  bypo- 
Uieoated  as  security  for  the  value  of  the  canoes. 

tmadethisoontntctinpersonatliiTerpoor  Noa^eement 
whatever  was  made  by  me  with  Heasra.  Femle  Brothers 
and  Co.  to  fnmiah  the  ships  with  f  onda  for  ship's  disburse* 
ments,  as  we  had  merely  to  supply  Uie  ships  with  oaKO. 
The  subject  was  not  mentionad.  Capbdn  Clark  of  the 
Bmpire  if  Pmm,  whilst  at  Akyab,  aakad  me  for  money  tor 
aihip's  disbttrsements.  Though  I  was  not  bound  to  give  any, 
PMOarstaTidiny  that  he  ooulctnot  get  the  money  elsewhere, 
and  the  msrgm  of  the  freight  appearing  more  than  sufficient 
to  fuDy  secure  both  the  oontract  price  of  the  carso  and 
ordinary  ship's  disbursements,  I  let  him  have  what  he  re- 
quired, intending,  as  I  had  done  with  the  other  vessels,  to 
include  the  amount  in  our  dnft,  and  thus  secnre  it  by  the 
6«.  bill  of  lading;  but  later  on,  when  my  firm  learnt  the 
failure  of  Kessrs.  Femie  Brothers  and  Co.,  they  refused  to 
advaooe  sny  more,  and  aa  they  knew  no  bank  would  nego- 
tiate their  drafts  on  Masais.  Femle  Brothers  and  Co.— more 
esDOcially  for  mcmey  advaocad  without  any  authority— we 
called  on  him  to  refund  what  he  had  recetved  (rs.  4,891-4-9) 
verbally  and  by  letter  on  the  9th  of  Jane,  '66.  Captain 
Clark  sent  tenders  for  a  loan  on  botbHnry  <u  14,000  ra.  On 
this  we  offered,  aa  agents  of  Joseph  Alennder  Ghazrlol,  to 
lend  that  sum  on  tha  express  condition  that  ha  repaid  onr 
firm  therefrom  the  rs.  4,891-4-9  already  advanced,  but  it  was 
evantoally  thus  srranged— we  accepted  a  bottomry  bond 
for  the  eqnivalaDt  of  tha  ra.  ^1-4-9  (5101.  la.  7(1.).  aud 
advanced  him  rs.  8,000-6  for  a  bottomry  bond  accepted  by  na 
for  J,  A.  Caiarrlol,  Hie  eqnlvalant  was  8901.  No  one  else 
tendered  to  advance  the  monayi  so,  unless  be  had  acceded 
to  our  terms,  ha  oonld  not  have  raised  it,  and  the  ship  could 
not  have  proceeded  to  sea. 

The  money  was  not  against  Captain  Clark's  or  the  owner's 
eredit— I  mean  the  first  advance  ot  ra.  4,891-4-9— bat  against 
the  margin  of  the  tr^bt;  it  was  never  intended  to  be 
otherwise.  When  I  made  the  ooutract  with  Femie  Brothers 
and  Co.,  vessels  were  being  chartered  to  load  at  Akyab  and 
other  tree  ports  during  the  season  of  1866  at  31.  6«.  to 
«.  10s. 

When  I  made  tha  contract,  I  considered  that  when  the 
cargo  should  be  hypothecated,  the  margin  would  oovav  the 
value  of  tha  cargo  witboat  any  other  credit.  ^Die  cargo 
was  hypothecated.  The  cargo  oost  K.  Sc.,  inciting  belght. 

Anachitzky  also  said  that  Charriol  had  repaid 
him  for  this  mmd  which  ia  in  ni^  u  well  as  for  the 
other. 

Batt  aa  ud  OatJaon^  for  tiw  bondholders,  con- 
tmded  that     tihe  jaxnaay  was  adranoed  npmi  the 


hypotbecatioa  of  the  cargo,  the  case  did  not  cone 

within  the  category  caaes  where  moo^  is  aft- 
vanced  on  the  personal  aecuritj  of  the  owner.  Bj 
the  Itx  loei  there  existed  for  the  plaintiffs  a  iien  apm 
the  ship  already  for  advancea,  bat  If  not  on  ha^ 
certainly  on  her  anchors  and  snrploa  store*;  tboe 
waa  no  reaaon  pluntiSa  ahonld  waive  thor  tiAttt 
and  nothing  inequitable  In  tbdr  eaterdring  ucdl 
it  waa  cleu  that  there  were  no  other  means  of 
raising  the  money  except  by  executing  a  bond,  and 
as  the  plidntiffs  security  had  failed  there  wu  no 
breach  of  faith  in  requiring  a  bond. 

fomoJc,  L.  Bep.  2  Adm.  289;  S7L.J.,N.8^ 
41  Adm.; 
7TwHefc«,2  W.Bob.l46; 
The  NorOi  Star,  1  LoBh.  45. 

Milwardf  Q-C*  and  CoAsn,  contra,  contended  that 
when  monej  ia  advanced  on  personal  security  wfakA 
anbaeqoent^  fails,  unleas  the  money  be  advanced 
on  an  implied  contract  Uiat  a  bond  will  be  givei^  a 
bond  cannot  be  taken.  The  billa  of  lading  weie  in 
plaintiff's  poaaesaion  when  the  bond  was  given ;  and 
though  they  might  never  get  the  money  realiaed  by 
them,  yet  the  validity  of  the  bond  could  not  be 
affected  l^^  eventa  taking  place  after  ita  execntion. 
Xf  the  money  waa  advanced  upon  the  margin  of 
freight,  then  that  security  atiU  existed  nnafleetei 
by  Ferniea'  failure,  and  the  security  had  not  failed 
when  the  bond  was  executed. 

Dec.  6. — ^  B.  Phillimobb  (having  summarised 
the  facta  as  above).— I  may  aa  well  dispose  of  one 
point  made  in  favour  of  this  bond,  namely,  that 
Auschitzky  mnife  he  conaidved  aa  the  agent  of 
Charriol,  and  tber^ore  that  whatever  1^2  objeo- 
tiona  antly  to  the  fOTmer  as  a  bottonuy  braid- 
holder  do  not  apply  to  the  latter.  Charriol  s  naiD& 
however,  doea  not  appear  in  the  bond ;  it  ia  said 
that  this  was  because  the  master  insisted  on  the 
bond  being  in  tiie  name  <tf  Auschitzky ;  bnt  how- 
ever this  may  be,  I  am  <tf  opiidon  that  I  mnat 
consider  Aiudiitzky  aa  the  prindpal  with  lespect 
to  this  bond,  and  not  aa  the  agent  to  Chained ;  it  is 
therefore  not  necessary  that  I  ^ouldconaider  tiiecase 
of  the  HtAe  (ubi  svp.),  to  which  I  have  been  rcfecred. 
It  appeara  that  in  pursuance  of  the  agreement  that 
has  been  mentioned,  the  Empire  of  Peace  had  been 
loaded  with  a  cargo  <tf  rice  ^  Auschitzky  and  Co, 
that  they  obtidned  from  the  master  the  naoal  bills 
of  lading  at  the  nominal  frfight  of  ba.  per  tonbelan 
mentioned,  that  tiiey  advanced  money  for  the  neoH- 
aary  diaburaemente  of  the  ship,  which  disbona- 
ments  were  not  included  in  the  bills  drawn  by  them 
on  Messrs.  Femie.  It  appears  also  that  these  Inlls 
of  exchange,  with  the  bills  of  lading  annexed,  wve 
subsequently  n^tiated  by  Auschitzky  and  Gb. 
with  a  house  at  Calcutta.  Auschitzky  left  Bunn^ 
on  the  26th  May  1866,  and  waa  abKDt  from  that 
place  dnring  the  whole  time  when  iha  business  of 
the  bottomry  bond  waa  transacted.  The  business 
waa  carried  on  in  hia  absoice  by  Mr.  Ardiard ;  and 
hit  evidence  shows  that  the  bills  of  lading  at  tte 
nominal  frdght  were  to  be  handed  to  Ansdiitd^ 
and  Co.  as  a  security  for  the  price  of  the  rice  and 
the  diaburaementa  and  advances,  although  he  sm 
the  amount  of  disbursements  was  not  included  in  ne 
billa  of,  exchange  drawn  on  Messrs.  Femie.  Daring 
the  absence  of  Auschitzky,  Messrs.  Femie  stmed 
payment,  and  tiie  date  of  the  time  whm  thia  iatofi- 
gence  reached  the  firm  at  Akyab  appeara  to  ham  btan 
tiie  lat  June,  and  according  to  uie  eridcnoa  of  An 
diard,  t<  the  greater  part  or  tiie  wfacde"  of  the  advaaoM 
which  the  bottomry  bond  was  to  cover  were  mads 
before  the  6th  June,  the  date  of  the  bond  besa^  as 
I  hare  said,  the  14th.  It  is  said  that  the  eridenos 
ahowa  that  some  of  the  advances  were  made 
quently  to  the  date  <^  the  bottomry  bo^i  bntifiCk 


rob.  ii;  Uift] 


THE  LA.W  TQfEa  SEPOSTS.-r6LTTL,ii.n^76S 


they  were  oertaialy  of  a  reiy  trifling  charmcter,  sad 
mnld  not  be  snfflcient  to  bring  uiii  boui  wiUiio 
flu  cat^oiy  of  (how  caws  in  irhich  the  bond  bat 
been  pronounced  for  u  bmng  partly  good  and  partly 
bad.  Thu  was  also  a  point  ra^ed,  or  rather  glanced 

St,  in  the  argument  before  me.  The  evidence  satis- 
M  me  that  the  advance*  made  by  Aoscbitzk^  and 
Co.  on  thifl  oocasioQ  to  the  master  d  the  EmptTt  of 
Peace  were  made  partly  on  the  personal  seenrity  of 
Messrs.  Femi^  and  pt^y  on  iniat  Ur.  AntcUtzky 
calls  "the  margin  of  the  freight"  on  this  cargo; 
and,  being  eattefled  of  this,  I  am  of  opinion  that, 
according  to  the  law  which  regulates  contracts  of 
this  description,  it  was  not  competent  to  Anschttzky 
and  Uo.  to  conrert  their  security,  portly  personal 
and  partly  on  the  freight,  into  the  security  of  a  bot- 
tomry bond.  It  is  not  necessary  to  enter  into  any  ex- 
I^anation  of  what  that  law  is.  It  is  well  known  to 
us,  and  has  been  very  fully  examined  and  discussed 
in  my  recent  judgment  in  the  Kamak  {vbi  siq>.)  It 
was  further  contended  by  the  holder  of  the  bottomrr 
bond  that,  at  all  eTents,  that  Instrument  was  tegal, 
inasmuch  as  the  ressel,  or  the  prindpal  parti  of  her 
mavel,  were  liaUe  to  artetfe  for  the  adTaoees  which 
tud  been  made ;  and  there  were  no  other  means  of 
ndaing  the  money,  except  by  bottomrying  the  ship. 
I  am  referred  by  counsel  on  either  side  to  Lbi/d  v. 
Gabert,  2  liar.  Xaw  Cas.  285 ;  83  L.  J.  20,  741,  In 
the  Exchequer  Chamber ;  to  T/i«  HaaAurg,  2  Moo. 
F.  C,  S.,  2S9;  and  to  Camm^  t.  SewtU,  5 
E.  &  K.  728  ;  29  L.  J.  850^  Ex.  There  is  certainly 
not  adequate  proof  before  me  thai  by  the  law  of 
Akvab  uis  vessel  could  hare  been  arrested.  It  is 
said  that,  in  the  absence  of  proof,  I  am  to  presume 
that  the  English  law  generally  is  iu  forc^  and  that, 
vaSax  Uie  recoit  Adnuralty  Court  Act,  a  vessel  may 
be  arrested  by  material  men;  but  I  know  no 
authority  for  carrying  that  presumption  to  the 
extent  that  not  only  ^e  common  law  is  in  force, 
but  that  a  particular  power  recently  giren  by  a  par- 
ticular statute  to  a  puticnlar  court  can  be  exercised 
in  a  country  where  I  have  no  eridence  that  any 
such  court  exists.  And,  lastly,  there  is  no  authority 
that  I  am  aware  of  for  the  position  that  a  Teasel 
could  be  arrested  in  the  Court  of  Admiralty  by 
those  who  hare  made  advances '  upon  a  seenrity 
other  than  that  of  the  ship  itself,  as  Auachitzky  and 
Co.  have  done  in  this  case.  I  most  pronounce 
ag^st  this  bond,  with  costs. 

Froetor  for  phintifls,  Botittry. 

Proctors  for  defendants,  darken.  Son,  and  Green- 

TVesdsy,  FA.  1. 
\  (Before  Sir  R.  J.  Fhilumobb.) 
Th«  Damt. 

Saivaffe  tuit — Value — Jurisdiction — Estoppd. 

Zn  a  tahage  $uit  the  dejendanta  entered  cm  dbeolute 
aj^pearanoe.  The  vend  being  arrested,  wa»  releaeed 
e»  tAe\lth  Jan^  on  an  uiukr taking  by  the  proctors  of 
the  owners  to  file  an  t^ffidxvit  of  value  within  a 
veek.  On  tie  loth  thejf  filed  an  affitkuiit  stating 
the  value  of  (he  vesset,  Jreight,  and  cargo,  to  oe 
over  lOOOt  On  the  \9th  a  receiver  of  wreck  made 
an  qMdaoil  that  the  value  was  mtder  lOOOil  On  the 
1st  Feb.  the  defenchnts  applied,  upon  this  ajidaeit,  to 
dismiss  the  mit  with  easts  on  the  mvund  that  the  court 
had  mo  jurisdiction,  wAicA  in  smcA  a  ease  la]/  with  the 
jwices  wider  85    26  Vict.  e.  68,  s.  49 : 

HeU  thai,  under  the  arcumataaces,  the  d^tndaatM  had 
estopped  themaehee  from  objecting  to  thejvtisdietum, 
mitke  tgi^fUoatian  diemiated  with  oosts. 

Bmtkt  tea,  9  of  81     82  VteL  c  71,  $iMS  ika  Bi^ 


[Adk. 

Court  oj  AdmiraUi/  a  similar  discretion  in  the  case 
(^Justices  and  of  the  County  Court. 

This  was  an  application  to  dismiss  a  suit  for  sal- 
vage for  want  of  jurisdiction.  The  facts  were  these. 
On  the  5th  Jan.  a  salvage  suit  was  inatitnted  against 
the  Dart,  her  cargo,  and  f  rei^t^  the  amount  claimed 
being  lOOOL  On  the  7th  the  Dart  was  aneated, 
but  released  on  the  Ilth,  on  the  proctors  for  the 
owner  undertaking  to  file  an  affidavit  of  value 
within  a  «  eek.  On  the  15th  the  defendants  filed  aa 
affidavit,  in  which  it  was  stated  that  the  value  of  ship , 
freight,  and  cargo,  was  1090^  6a.  On  the  I9th  Jan.  a 
receiver  of  wreck  made  an  affidavit  fiiat  the  valne 
of  ship,  freight,  and  cargo,  was  under  lOOOt  by  an 
amount  of  60/.  An  application  waa  now  inade 
upon  this  affidavit  to  dismiss  the  suit,  aa  by  sect.  49 
of  the  Merchant  Shipping  Act  Amendment  Act 
1862  (25  &  26  Vict.  c.  68)  summary  jurisdicHon  in 
such  cases  was  coofened  upon  justices. 

Gibson,  in  suppm^  of  the  application,  contended 
that  the  defendants  were  not  estopped  by  their 
affidavit  of  the  1 6th  Jan.  from  showing  what  was 
the  actual  value  of  the  vessel.  The  valuation  of  the 
receiver  of  wreck  waa  condiuiTe:  (86  ft  86  ^et, 
c.  6S,  s.  50.)  [SirB.pHiLLii«AB.— Ko;  the  section 
merely  says  that  the  valnation  shall  be  received  in 
evidence.]  In  the  Bkanore,  Br.  &  L.  185.,  the 
suit  was  dismissed,  and  the  court  gave  costs  and 
damages  because  the  property  was  under  1001., 
altbougb  an  absolute  appearance  had  been  entered. 
He  also  cited 

The  Xargaret  anA  Jane,  8  Har.  law  Oas.  896. 

CkAen,  contra,  contended  that  the  effect  of  the 
9th  sectiim  of  81  6b  82  Yict  c.  71,  was  to  make  the 
jurisdiction  of  the  justices  co-extensive  with  that  of 
the  County  Court:  iBeadneS  t.  Beeaon,  L.  Bep.  8 
Q.  B.  489 ;  18  L.  T.  Rep.  N.  S.  401.)  The  court 
being  a  court  of  reowd,  the  Adndralfey  Court  Act 
1861  remedies  all  objectttsu  to  the  jurisdictioii 
unless  they  are  taken  at  once  and  under  protest. 
Here  the  appearance  was  not  under  protest.  If  a 
party  to  tbe  suit  flies  an  affidavit  which  gives 
jurisdiction  to  the  court  he  is  estopped  from  deny- 
ing tbe  jurisdiction.  The  defendants  ought  to  have 
appeared  under  protest. 

Sir  B,  Fhilldiobb. — I  shall  dedde  this  point 
with  reference  to  the  particular  circa mstances  ot 
this  case,  and  without  considering  the  very  im- 
portant question  whether  tbe  9th  section  (a)  of  the 
County  Court  Admiralty  Jurisdiction  Act  (81  &  82 
Yict.  c  71)  would  not,  in  construction  of  law,  be 
held  so  far  to  control  the  49th  and  50th  sections  of 
25  &  26  Vict.  c.  63  as  to  make  this  question  one  for 
the  consideration  of  tMs  court.  I  think  it  unne- 
cessary to  consider  thiU.  It  wonU  be  a  rery  rea- 
sonable construction  irf  tbe  Act  that  it  intended  to 
say  that  the  discretion  which  the  court  has  to  exer- 
cise with  reference  to  the  County  Court  would 
extend  also  to  the  jurisdiction  of  we  magistrates. 

J a)  This  woUon  nma  as  follows If  anr  pmrsoa  shall 
e  InthaBighCourtol  Adminltrof  Eu^^d,  or  in  an; 
Saperior  Court,  pfoesaflliigi  whiui  he  migh^  withaat 
asraamest,  hare  taken  la  a  Comttr  Oonrt,  exo^t  hj  order 
of  the  Jidge  of  the  High  Conrt  of  Adn^xalty,  or  of  sack 
Sapnrfor  Oooit,  or  of  a  Conn^  Court  havlnir  admiral^ 
Jnmdiotkm,  and  aball  not  raoovsr  a  snm  axosedlnff  to* 
amount  to  which  the  Jotlsdlation  ot  the  County  Conrt  in 
tbat  adnaixillv  cause  is  Umlted  %j  thla  Act,  and  also  if  any 
person  wlthmit  asieentent  shall,  except  by  order  as  afore- 
said, talte  prooeranga  as  to  nlvage  in  the  H^h  Conrt  of 
Admintty,  or  in  any  Snperior  Conrt,  In  leepect  of  proper^ 
saved,  the  value  ot  wbloh  when  nved  does  not  eioeed 
lOOOI.,  be  shall  not  be  entlUed  to  costs,  and  ehaU  be  liable 
to  be  oondenmed  In  eoeta,  anlesa  tbe  Jndge  of  the  High  Coarb 
of  Admlial^,  or  ot  a  Superior  Court,  before  whom  tlw 
eaass  is  triad  or  heard,  shall  oerUtr  that  it  was  a  proMC 
admtaaltr  oaase  to  be  triad  In  the  SQgh  Ckfnh  ]]<  iAv^^ 
in  Wngtoi  or  la  a  Sapeilor  (^ftfied  by  VjVjiJS^lC 


Tbe  Dakt. 
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Bishop  Scvmeb  v.  Wis. 


\Wm  Lordihip  referred  to  the  dates  of  the  proceed- 
vagt,  and  continued.]  On  the  Ist  of  this  month 
an  application  is  made  to  dismiss  this  suit,  and  an 
affidavit  made  on  the  19th  Jan.  by  the  receiver  of 
wreck  is  prodaced,  and  according  to  that  affidavit 
the  value  of  the  ship  cargo  aad  freight  would 
be  under  1000/.  hy  about  50/.  I  am  of  opinioa  that 
in  this  state  of  cireumstances  I  ought  not  to  accede 
to  the  application  of  the  defendaots.  Hiey  have 
estopped  themsdves  from  making  the  application, 
and  I  ehaU  dismiss  it  widi  coeta. 

ProetOT  tot  phdntiffst  TAosuu  Co^psr. 

Proeton  for  defmdaots,  Garkton,  Son,  and  Grma- 
ictlL 


A&OBBS  00X7BT. 

BeporteillvDouaua  KiiKWroRs,  Ewi.,  Baxrister>«t-I«w. 

Jan.  10  and  Feb.  3. 

(Before  theKght  Hon.  Sir  Kobbrt  J.  Philuhosb, 
Dean  of  Arches.) 

BlBHOP  Sdhneb  v.  Wix. 

SUtuHtm^Gcm^  Ugkt$~Lighttd  candUa,  besu/e  the 
Contmtnioa  TaMi,  and  oa  the  retable—Iacenae — In- 
termdbetwux80vieea~~li^iaKtwu  of  Edward  VI, 

In  a  prodding  against  a  clerk,  charged  with  tedentu- 
tieal  offincea  in  adding  to  the  ritea  and  cetemoniea 
pretcrtbed  }y  law  to  be  used  in  cAurcA,  th€  fiiOomng 
practicta  mre  pronounced  illegal: — 

(1.)  CoKsing  or  permitting  two  lighted  candles  to  be  hdd, 
one  on  each  side  of  the  priest,  when  reading  the  Gospel, 
muh  candles  not  being  required  for  light. 

(3.)_  Using  Ughud  candles,  resting  on  the  ground  by  the 
side  of  the  Clj»iii«mi<wi  Table,  or  placed  on  the  reitdtte, 
a  piece  of  fitmiture  squo-ate  and  distinct  from, 
thm^  above,  the  Comrmtmon  during  the  ceie- 

bratton  of  tAs  Qmmiaden,  siwA  eonflu  not  being  r»- 
qvired  for  light. 

(S)  Using  incense  for  censing  persons  and  things,  in  an 
interval  betwtm  two  services,  toAi'cA  would  otherwise 
have  immediate^  succeeded  each  othptt  the  use  of 
incense,  under  the  drcumstanees,  tgmearing  intended 
as  subsidiary  and  preparatory  to  the  uUt^  (the  Com- 
munion) service. 

The  injanetions  of  Edward  VI.  refer  oni^  to  candles  on 
the  "  high  attar,"  and,  therefore,  could  Aods  no  c^pUoa- 
tion  t»  the  present  ease. 

7%)Mmiiiictionst  though  contidered  of  weight  in  Liddell 
ff.  Westerton,  Jfeo.  ^ee.  S^.  165,  war*  entirelw 
rdecttd  »  Martin  r.  Mackonochie,  19  L.  T.  Rat. 
N,  S.  507,  the  principle  of  the  two  fti^meaU  on  this 
point  eternity  inharmonioiu. 

The  fieti  of  the  ease  and  the  natore  of  the 
thargn  are  sofflcie&tly  itatod  in  the  jn^pneot. 

I>r.  DtoM,  Q.  and  Dr.  Drittram  for  the  pro- 
moter. 

Arikur  Charha  for  the  defendant 

Citr.  (kA).  oult, 

Feb.  8 Sir  R  Phtclikorh.— In  this  ease  the 
office  of  the  judge  is  promoted  by  the  late  Bishop  of 
Winchester  against  the  Rev.  Richard  Hooker  Ed- 
ward Wix,  Vicar  of  St.  Michael  and  All  Angela, 
Swanmore,  in  the  Isle  of  Wight.  The  case  comes 
before  this  court  by  letters  of  request  from  the  diocese 
trf  Winchester,  and  Bishop  Sumner  having  ceased  to 
beldshop  of  the  see  of  Windiester  continnes  to  be 
the  promoter  of  the  suit  (see  p.  439,  sup.).  The  defen- 
dant is  charged  with  the  ecclesiastical  offences  of 
adding  to  the  ceremonies  and  rites  prescribed  bv  the 
law  to  be  used  in  church,  by  the  biunhig  of  Ughte 


and  the  use  of  incense.  The  charges  with  rdspecC  ' 
to  the  burning  of  lights  are  contained  in  the  fol- 
lowing articles:—"  3rd.  That  the  said  Richard  Hooker 
Edwtfd  Wix,  in  the  church  of  the  said  perpetual 
curacy  or  vicarage  at  St.  Michael  and  All  Augcb^ 
Swanmore,  on  the  following  Sundays,  to  jrit,  on  Uw 
7th  Feb.,  on  the  2dth  March,oa  the  18th  April,  and  oa 
33rd  MiK',  all  in  the  year  1869,  used  lighted  candles 
on  the  Communion  Table  in  the  said  church,  or  on 
a  ledge  or  shelf  immediately  above  the  said  Com- 
munion Table — the  said  ledge  or  shelf  having  the 
appearance  of  being  affixed  to  and  U  foradng  port 
m  the  said  Communion  Table — during  the  ccuiBbra^ 
tion  of  the  Iloly  Communion  at  times  when  such 
lighted  candles  were  not  required  for  the  purpose  of 
giving  light,  and  permitted  and  sanctioned  such  use 
of  lighted  candles.  5th.  That  the  said  Rtchai^ 
Hooker  Edward  Wix,  Id  the  said  church  on  the 
following  Sundays,  to  wit,  on  the  38th  March,  on 
the  18th  April,  and  on  the  33rd  May,  all  In  the 
year  1869,  used  lighted  candles  placed  in  candle- 
sticks standing  on  each  side  of  the  Communion 
Table  during  the  celebration  of  the  Holy  Com- 
munion, at  times  when  such  lighted  candles  were 
not  required  for  the  purpose  of  giving  light,  and 
permitted  and  sanctioned  such  use  of  ugfated  can- 
dles. 7th.  That  the  said  Richard  Hooker  Edward 
Wix,  in  the  said  church,  on  Sunday  the  28di 
March  1669,  caused  or  permitted  two  lifted 
candles  to  be  held,  one  on  each  side  of  the  priest 
when  reading  the  Gospel,  such  lighted  candles  not 
being  then  required  for  the  purpose  of  giving  light.** 
I  wiu  deal  with  the  last  artiole  firat,  because  it  it 
admitted  on  behalf  of  the  promoter  that  the  prac- 
tice therein  com^ained  of  has  been  de  facto 
discontinued  by  Mr.  Wix  since  Uie  service  upon 
him  of  a  monition  by  the  bishop,  dated  the  3rd 
A|H;il  in  last  year,  and  before  the  commencement 
of  this  suit ;  at  the  same  time  Mr.  Wix  contends 
that  the  practice  is  lawful,  and  the  jud^ent  of  the 
court  is  prayed  by  the  promoter  thereupon.  I  am 
of  opinion  that  the  practice  chaq>ed  in  this  article 
is  unlawful,  as  an  addition  to  the  rites  and  cere- 
monies prescribed  by  the  law.  I  am  glad,  therefore^ 
that  Mr.  Wix  obeyed  the  monition  (U  his  ordinary; 
and  must  admonish  him  not  to  return  to  the  use  <^ 
this  nactioe.  \Vlth  respect  to  tiie  charge  contained 
in  the  third  article,  Mr.  WIz  offers  the  followlag 
defence  in  his  responsive  plea  (3rd  article):— He 
says  the  charge  against  him,  "is  in  part  untrulj' 
pleaded,  for  he  alleges  that  on  the  said  days  in  the 
said  third  article  mentioned,  the  said  lighted  candles 
were  not  placed  on  the  Communion  Tables  or  oa 
a  shelf  immediately  above  the  same  as  tberein 
alleged,  but  upon  a  cert^  other  table  called  n 
retable,  the  said  retaUe  standing  distinct  and 
separate  from  and  not  forming  or  appearing  to 
form  part  of,  and  not  being  affixed  or  appearing  to 
be  affixed  to  the  said  Communion  Table."  And  ho 
denies  that  the  use  of  such  lighted  candles  is  an 
unlawful  addition  to  at  deviatim  from  the  fonns 
pescribed  by  the  law.  With  respect  to  tiie  chiu^ 
in  the  fifth  article,  the  defendant  admits  the  fact  to 
be  true  as  stated,  but  makes  a  similar  denial  witil 
respect  to  the  law.  Hie  charges  with  respect  to  the 
unlawful  use  of  incense  are  cont^ned  In  the  follow* 
ing  articles :— "  9th.  That  the  said  lUchard  Hookw 
Edward  Wix,  In  the  aaid  church  on  the  foUowinc 
Sundays  to  wit,  on  the  7th  Feb.,  on  the  28m 
March,  on  the  18th  April,  and  on  the  23rd 
May,  all  in  the  year  1869,  need  incense  fbr 
censing  persons  and  things  in  and  during  the  cele- 
bration of  the  Holy  Communion,  or  as  subsidiai7 
tiiereto,  and  permitted  and  sanctioned  such  use  of 
inoense."  The  defendant  in  his  revonaiva  ^a» 
(Artide  9)  denies  that  he  on  tiK  daya  us  the  aitiele 
mentioned  used  iocense  for  censuif  persona  aad 
tidng.  in  vid  during  t^^,^^!^^^^^^;;^^ 
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Communion,  or  aa  aubsidiary  thereto,  or  permitted 
or  MDctioaed  such  use  of  iaceose  as  ia  the  aaid 
artids  alleged.  And  the  defendant  further  ujn 
that  he  used,  and  permitted,  and  sanctioned  the  use 
of  iaceose  oa  the  dayi  ia  the  said  article  mentioned, 
not  for  cen^ng  penona  or  things  nor  In  or  dorii^ 
the  celebration  of  the  E0I7  Communion,  nor  aa 
■ubaidiaT7  thereto,  but  for  other  and  lawful  pur- 
poses. "  lUh.  That  the  said  Richard  Hooker  Ed- 
ward Wix,  in  the  said  church  on  the  following 
Sundajs,  to  wit,  on  tlie  7th  Feb.,  on  the  2Sth  March, 
on  tlw  I8th  April,  and  on  the  23rd  May,  all  in  the 
year  1869,  used  incense  In  and  daring  the  celebra- 
tion of  the  H0I7  CommunioD,  or  as  subsidiary 
therrto,  and  permitted  and  sanctioned  such  use  of 
IncffiiBf^."  As  to  this  article,  Che  defendant  in  his 
reaponaive  plea  (Article  11)  denies  that  he  on  thada^s 

10  the  said  Ilth  article  mentioned  used  incense  in 
and  during  the  celebration  ef  the  Holy  Communion, 
or  aa  Kbmiaiy  thereto,  or  permitted  and  sanctioned 
inch  use  of  incense.  "  13th.  That  the  said  Richard 
Hooker  Edward  'Wis,  in  the  said  church,  on  the 
foilowiog  Sundays,  to  vit,  on  the  7th  Feb.,  on  the 
26^1  March,  on  the  IStfa  A^ ril,  ani  on  the  28rd 
May,  all  In  the  year  1869,  used  incense  during 
Divine  Service,  or  aa  subaidiary  thereto,  and  per- 
mitted and  aanctioned  such  use  of  incense."  As  to 
this  article,  the  defendant  in  hie  responslTe  plea 
(Article  13)  deniea  that  he  uaed  or  permitted  or  aanc- 
tioned the  use  of  incense  on  the  days  in  tiie  «ud 
ISth  article  mentioned,  during  DiTine  Serrice, 
or  as  snbaidiaiy  thereto,  but  he  admits  that  he  naed 
incense  in  a  proper  and  lawful  manner  on  the 
said  days.  IStb.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church,  on  the  foUow- 
iDg  Sundays,  to  wit,  on  the  7th  Feb.,  on  the 
28th  March,  on  the  18th  April,  and  on  the 
28nl  May,  all  in  the  year  1869,  ceremonially  used 
incense,  and  pmnitlea  and  sanctioned  such  cere- 
monial nse  of  incense."  As  to  this  article,  the 
defendant  in  his  responsive  plea  (Article  15)  denies 
that  he  on  the  days  in  the  said  article  mentioned 
need  incense  ceremonially,  or  permitted  or  sanc- 
tioned  such  ceremonial  use  of  incense.  It  appears 
fmntbe  evidence  that  vhat  Is  called  the  retalue  Is  a 
■epaiate  and  distinct  idece  of  furniture  bom  the 
Holy  Table ;  that  it  la  placed  behind  the  Holy  Table  : 
and  that  the  ledge  or  aheU  of  it,  to  oac  the  worda  of 
the  witneaa,  "appears  like  a  mantel-piece;"  over 
the  Holy  Table ;  that  on  itU  retable  atood  two  large 
candlefl  and  twelve  branch  candles,  and  that  on 
eadi  aide  of  tiie  Holy  Table  there  stood  a  large 
candlestick  which  rested  on  the  ground.  All  tiiMe 
candles  were  Iig>hted  at  the  time  and  in  the  manner 
which  I  will  now  state.  And  I  may  remark  that 
the  counsel  for  Mr.  Wix  admitted  veiy  properly 
that  the  evidence  given  by  the  wltneas  Cooper  waa 
•ubataotialiy  correct,  and  did  not  croaa-ezomine 
him.  It  appears  froin  his  evidence  that  after  the 
third  collect  for  grace  had  heen  said,  then  there  wa* 
a  aermon  ;  after  which  the  remaining  prayera  were 
•aid,  concluding  with  the  apostolic  benediction. 
After  thia  the  candles  were  lighted  by  a  chorister ; 
there  was  a  procession  by  the  minister  and  choir 
then  formed,  and  they  went  from  the  church  to  the 
Teatry.  After  which  another  procea^n  came  bum 
the  vestry  with  centers  and  incense  burning,  went  to 
the  Holy  Table,  where  the  priest  atirred  up  the 
Inoenae,  and  censed  all  the  things  on  the  retable  and 
Holy  Table,  while  he  himself  was  censed  by  a  boy 
behind  him.  After  which  the  oenaers  and  incense 
were  carried  by  a  boy  into  the  vestry,  accompanied 

11  should  aeem  by  one  of  the  nieats,  another  priest 
lemidaiog  at  the  Holy  Table.  After  the  Com- 
munion Service  was  over  the  censers  were  again 
fetched  from  the  vestry ;  another  procession  was 
formed,  and  the  lights  were  extinguished.  There 
were  no  lighted  candles  on  the  Bo^  TfthU  Itself; 
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there  was  no  incense  burning  during  the  time  of 
the  celebration  of  the  Eucharist.   Between  the  close 
of  the  morniog  prayers  and  the  beginning  of  the 
Communion  Service  sooie  of  the  congregation  left 
the  church,  and  other  perions  came  In,  and  a  hell 
was  rung  to  denote  that  the  Coram umon  Service 
had  begun.   These  four  facte  whicAi  are  proved  in 
the  case  are  much  relied  upon  by  the  counsel  for 
Ur.  Wix  as  materially  differing  the  present  case 
from  that  of  Martin  v.  ilackoaociia ;  so  much  so  as 
to  make  this  present  case  one  prima  impretnonis.  It 
has  been  fOTcibly  contended  mat  the  two  ju^y^nents 
of  Martin  v.  MactoHoc&ie,  and  LidihU  t.  IfsftariM 
are  irreconcilable  in  principle,  and  that  I  ought 
to  follow  the  doctrine  laid  down  in  the  former, 
and  not  in  the  latter  case.    If,  indeed,  the  du^ 
were  cast  on  me  of  demonstrating  that  the  two 
decisions  were  in  every  respect  hannonions  as  to 
the  principle  on  which  tiiey  proceeded,  Z  migh^ 
perhaps,  though  I  do  not  say  tutt  I  should,  find  the 
task  a  difBcult  one  to  execute,  more  especially 
with  respect  to  the  weight  apparently  given  to  the 
hijanctions  of  Edward  VL  in  Liddell  v.  Wttterton^ 
Moore's  Special  Rep.  185,  and  their  entire  rejection 
in  HwUh  v.  Machouodtit,  19  L.  T.  Rep.  K.  S.  607  ; 
L.  Rep.  2  Friv.  Co.  389,  when  tliey  were  relied  upoa 
.  for  the  purpose  of  showing  that  ma  burning  of  two 
.  candles  to  represent  the  true  light  of  the  world  was 
.  not  illegaL   But  I  am  happy  to  think  that  no  such 
duty  is  imposed  upon  me  in  the  present  case.  The 
lights  which  were  burnt  in  this  cose  were  not  upon 
the  Holy  Table  or  "  high  altar,"  and  therefore  ace 
unaffected  by  the  kijuncUons ;  and  tiie  lighting  and 
the  burning  of  them  in  the  manner  and  the  circum- 
stances pioved  appears  to  me  to  fall  under  the  cate- 
gory of  ceremonies.   Nor  are  they,  in  the  language 
qI  the  Privy  Council  in  Martin  v.  Machmochit,  19 
L.  T.  Bap.  N.  8.  506  J  L.  Rep.  2  Prir.  Co.  387,  «  inert 
and  unused,"  but  things  actively  employed  as  a  port 
of  a  ceremony,  and  are  thecefore  illegal  according 
to  my  own  decision  in  the  same  case.   It  ia  not 
necessary  that  I  should  pass  any  opinion  upon  the 
legality  of  these  thinga,  if  they  were  decorations 
and  neither  "ornamenta"  nor  ceremonies.   It  will 
be  remembered  that  the  candles  were  lit  and 
boming  during  the  whole  of  the  Communion 
Service.   Now,  with  respect  to  the  use  of  incense, 
tiie  principal  defence  ia  that  it  was  employed  during 
an  intervid  between  two  services,  and  neither  be- 
longed to  nor  waa  subsidiary  to  either.    I  cannot 
t^Efi  this  view  of  the  state  of  facts  which  is  proved 
tiie  evideaca  J  think  the  fair  result  of  that  evi- 
dence is  that  incense  wiiich  was  used  in  the  interval 
between  tiie  two  servioes  which  would  otherwise 
have  immediately  succeeded  each  other ;  almost  the 
same  congregation  was  present  at  both  aervices  and 
in  the  interval  between  them.   It  ia  true  that  after 
the  incense  had  been  removed  a  bell  was  rung  to 
signify  that  the  second  service  was  about  to  begin; 
but,  iookiag  at  all  the  circumstancea,  I  think  it 
would  be  unreasonable  and  unjudicial  not  to  con- 
clude that  the  burning  of  the  incense  was  intended 
to  be  snbaidiaiy  and  preparatory  to  the  celebration 
of  the  Holy  Communion.   I  am  bound,  therefore, 
to  pronounce  that  the  use  of  the  incense,  as  well  as 
the  lighting  and  burning  of  the  candlca,  according 
to  the  facts  admitted  to  be  proved  in  thia  case,  were 
illegal  acts,  and  that  Mr.  Wix  ought  to  have  obeyed 
altogethei;  as  he  did  partially,  the  monitions  of  his 
Ordinary,  which  are  set  forUi  in  tlie  articles,  and  I 
must  admonish  him  to  abstain  for  auch  practices  for 
the  future,  and  I  most  condemn  him  in  the  costs  of 
this  suit. 

FroctoiS  for  thb  pn»«tor,  Moor*  and  Otrrqr. 
Proctor  for  the  def^ndan^  Srooh. 
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^utictal  (Somuiittee  of  t^e  Vci^S  <ZEounci( . 

Boportod  br  Douaus  Ximtroao.  Baq-i  BamattMb-Lsw, 

Tuetday,  Nov.  30. 

(FreBent,  the  Bight  Hod.  Lord  Chblhsfosd,  Sir 
Jajces  W.  Coltilb,  and  Sir  Josbph^ Napier.) 

Thb  OwiTBBS  OF  THE  SHIP  CokaUa  (i^ps.)  V.  Thi 
OwXEBS  OF  THB  BuQUB  Emma  (mpa.) 

Thb  CAicirrca. 

Ce^inm-^InevitaUi  aeddmt — Vtad  partbf  £»abl«L 

Jneoite^  acddeut  %$  vAera  the  collision  could  not  poaiib^ 
have  been  prevented  i>g  proptr  care  amd  temenuhip 
mder  the  partiwlar  aratm*lmc«$  of  tht  oou.  So 
that  wA«r«  the  defence  of  inevitabU  acdtknt  is  tet  up 
on  behaU  of  a  veatd  primA  fade  to  hhme  for  a  eol- 
Kaion,  tne  de/mce,  to  succeed,  miut  be  staiported  6y 
proof  that  eaoything  was  done  which  coula  and  ought 
to  have  been  done  to  avoid  tht  Vision ;  and  this, 
though  the  veud  be  in  some  degree  disabled,  and  so 
kss  manageable  than  she  would  otherwise  have  been. 

This  wat  an  appeal  from  a  decree  of  the 
Court  of  Admiralty  In  a  caaee  of  damage,  promoted 
and  brought  by  Meyer  Levy,  of  Memel,  in  the 
kingdom  of  Pnuaia,  the  owoer  of  the  barque  or 
Teasel  Emnia,  and  the  owners  of  the  cargo  lately 
laden  on  board  her,  and  the  representatives  of  the 
master  and  such  of  the  crew  as  are  now  deceased, 
and  others  of  the  said  crew  (the  respondents^ 
against  the  ship  or  Testel  Oakuita,  of  which  the 
appellants  are  ownen,  for  the  recovery  of  damages 
in  respect  of  losses  occasioned  by  a  collision  between 
the  Calcutta  and  the  Emma. 

The  collieioQ  occurred  about  half-past  twelve  a.m. 
on  the  6th  Feb.  1669,  about  180  miles  to  tfie  west- 
ward of  Scilly. 

The  Emma  was  a  Fnusian  barque  of  about  851 
tons  register,  and  manned  by  eieTen  hands,  includ- 
ing her  master,  and  was  on  a  voyage  from  Cardiff 
to  Barcelona  with  a  cargo  of  coals. 

The  Calcutta,  a  ship  of  2080  tons  register,  was 
manned  by  a  crew  of  forty-eight  bands,  all  told, 
and  was  on  a  voyage  from  London  to  Bombay  with 
a  cargo  of  telegraph  wire,  and  a  number  of  pas- 
sengers. 

The  case  on  behalf  of  the  Emma  was  that  she  was 
sailing  close-hauled  by  the  wind  on  the  starboard 
tack,  heading  S.  by  E.,  with  the  wind  S.W.  by 
and  that  she  had  her  proper  side  lights,  namely,  a 
green  light  on  her  starboard  side  and  a  red  light  on 
her  port  side,  duly  exhibited  and  burning  brightly ; 
that  the  vind  having  increased  to  a  gale,  the  watch 
from  below  were  called  to  shorten  sail,  and  that 
whilst  this  was  being  done  ^e  green  light  of  the 
Calcutta  was  seen  on  the  port  bow  of  the  Emm%, 
distant  from  one  to  two  miles  ;  that  the  Emma  was 
kept  by  the  wind  on  the  starboard  tack  In  the  ex- 
pectation that  the  Calcutta,  which  was  on  the  port 
tack,  would  keep  out  of  the  way,  but  that  the 
Cakatlu,  although  loudly  hailed  from  the  Emma, 
came  into  collision  wiUi  the  Emma,  atriking  her 
with  her  (the  Ct^Utis)  stem  such  a  rioleot  blow 
on  the  port  ride  as  to  oaose  her  to  siiik  almost 
immediately. 

In  the  answer  of  the  Cakutta  it  was  admitted 
that  the  Emma  was  sailing  close-hauled  by  the  wind 
on  the  starboard  tack,  but  it  was  alleged,  first,  that 
in  consequence  of  the  red  light  of  the  Emma  being 
dim,  the  Calcutta  did  not  receive  sufficient  warning 
of  her  proximity ;  secfrndly,  that  owing  to  the  fore- 
tack  having  been  carried  away,  the  CalaOta  was  pre- 
vented from  paying  off  and  getting  out  of  the  way 
uf  the  Emma;  and  thirdly,  that  the  Enmia  iwi- 
prwerly  ported  her  helm. 

The  cause  was  heard  on  the  4th  June  1868  hefm 


the  judge  of  the  court  below,  assisted  by  two  of  the 
Elder  Bretiiren  of  the  Trinity  Corpwatioa. 

The  witaesses  were  examined  onlly  in  open 
court. 

The  leaned  judge  of  Ota  court  below  and  tte 
Elder  Brethren  came  to  the  conclurion— 1st.  That 
the  Emma's  red  light  was  a  proper  light  and  homing 
brightly,  and  that  it  ought  to  have  been  seal  in 
time  by  the  Calauta  if  she  had  been  keeping  a  good 
look-out ;  2ndly.  That  the  Emma  did  not  improperly 
port  her  helm ;  aod  Srdly.  That  the  Calcutta  could, 
hy  taUng  proper  meainrei^  have  got  out  ot  the  mjr 
or  the  jBmMo. 

Hie  learned  judge  ef  the  court  below,  hy  his 
decree,  found  the  Cakuita  to  have  been  solely  to 
blame  tot  the  said  collision,  and  condemned  flie 
appellants  In  the  damage  proceeded  for^  and  In 
costs. 

MUmard,  Q.  C.  and  CoJun  for  fhe  a^ellanti. 

Ite.  DaoM,  Q.C  (Admiralty  Advocate)  and 
Clarkson  for  ue  respondenta. 

Judgment  was  delivered  by  Lord  Cheucsfood. 
— ^The  only  qoestion  to  be  determined  upon  thia 
ajnieal  U  whether  the  collisicm  was  the  result  of  in- 
evitahlfl  accident  The  Oakatta  is  pnW  foot  to 
blame  for  the  collision,  because  it  was  her  duty  to 
keep  oat  of  the  way  of  the  Emma  ;  and  not  having 
done,  there  is  primd  fade  proof  of  negligence  on  her 
part.  The  omis,  therefore  of  showing  Uiat  she  was 
not  to  blame  is  thrown  upon  the  Calcutta,  and  she 
vodotakes  to  wove  that  the  collision  li  not  Impnt- 
able  to  her  as  blame,  hut  that  it  was  ttie  remtt  of 
inevitable  accident.  Inevitable  accident  is  where 
the  collision  could  not  possibly  have  been  prevented 
by  inoper  care  and  seamanship  under  the  particular 
circumstances  of  the  case.  The  question,  thocfore, 
is  whether  everything  was  done  which  could  and 
ought  to  have  been  done  by  the  Calcutta  to  avoid  the 
coUisioa.  It  may  probably  be  taken  that  the  carry- 
ing away  of  the  foretack  of  the  C<Jcutta  may  have 
contributed  remotely  to  the  accident  by  rendering 
the  Cctlcutta  less  manageable  than  she  would  other* 
wise  have  been.  There  is  certainly  no  evidence 
whatever  to  show  that  the  foretack  waa  not  in  good 
conditioiL  although  the  learned  judge  has  said  that 
in  his  opimon  there  conld  not  have  been  so  much 
wind  as  was  represented,  and  that  that  fact  rendered 
it  improbable  that  it  would  have  carried  away  a  good 
foretack,  implying  therefore  that  the  foretack  waa 
not  good.  No  question  of  this  kind  was  raised  upcHi 
the  pleadings  or  in  the  course  of  the  evidence,  and 
therefore  it  was  rather  hard  upon  the  appellants  to 
assume  this  as  a  fact,  for  which  there  was  not  the 
slightest  proof,  and  to  which  their  attention  was 
not  in  any  way  called.  If  any  evidence  had  been 
givra  of  this  assttmed  fact,  the  appellants  might 
have  disproved  it,  but  at  all  events  tiiey  would  have 
been  afforded  an  opportunity  of  doing  so.  But  the 
question  is  whether,  assuming  the  GtUcutta  to  be  in 
some  degree  disabled,  did  she,  in  ibe  state  in  whi<A 
she  was,  do  everything  in  her  power  to  avoid  the 
collision  ?  It  is  said  that  all  that  was  required  <tf 
her  was  that  she  should  take  reasonable  and  not 
extraordinary  care.  There  is  great  difllenlty  in 
defluing  oleuly  the  meaning  of  weee  general  woda 
"reasonable"  and  "extracKrdinary but,  in  ^ain 
language,  did  the  Cakuita  do  all  tiiat  she  on^t  to 
have  done  under  the  circumstances  ?  In  the  opinion 
of  the  Trinity  Masters  nho  assisted  the  learned 
judge  in  the  Court  of  Admiralty,  "  the  oonzie 
adopted  by  those  on  board  the  Oakatta  was  aidte 
right  in  porting  at  the  time  when  it  If  stated  dw 
did,  but  they  thought  that  her  spanker  on^t 
to  have  been  broiled  np^  and  her  af  teryards  squozed. 
and  this  more  especially  having  regard  to  tbe 

.  tact  that  her  f  oreaul  was  < 
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kogth  of  the  ahip,  which  rendered  it  rery  diffi- 
cult to  get  her  off  the  wind ;  and  the^  were  fur- 
flier  oi  opbtioa  that  if  from  the  prozimitr  of  the 
two  TeaBels  these  muifleaTTes  were  doubtful,  it  was 
clear  that  the  Calcutta  ought  to  have  put  ber  helm 
down,  KoA  bore  in  itt^s."   A  com^aint  was  made 
hy  tbe  eonnsel  for  the  appellants  that  it  was  hard 
upon  tiieni  to  hare  these  quesUons  determined  by 
the  Tiinitj  Hasten  and  the  learned  judge,  without 
baTing  beea  suggested  in  the  coarse  of  tbe  trial. 
That  it  was  never  made  a  question  whether,  when 
the  manceuvre  of  porting  was  resorted  to,  more 
ml^t  not  bare  been  done  for  the  purpose  of  avoid- 
ing Hie  oolUdon.  Bnt  In  answer  to  this  complaint, 
their  Lordships  fed  that  It  is,  after  all,  no  additional 
fact  which  is  introduced  in  tbe  jndgment  of  the 
learned  judge,  but  a  mere  deduction  from  and  judg- 
ment formed  upon  the  facts  as  Miey  were  prored  and 
established  before  them.   Their  Lordships  alio  bare 
the  advantage  of  nautical  advice  and  experience, 
■Old  thej  are  h^py  to  say  that  in  this  case  tb» 
apbdon  of  the  assessors  very  nearly,  if  not  alto- 
gether, coincides  with  that  which  was  given  by 
tbe  Trinity  Masters  in  the  court  below.  Tbe 
Trinity  Masters  think  tbat  the  proper  course 
was  for  the  Calcutta  to  have  ported.   Upon  that 
snbject  their  Lordihips*  nautical  assessors  differ 
from  the  Trinity  Masters  in  a  slight  degree, 
becanae  tiiey  say  mat  it  is  a  most  difflcuTt  manoeuvre 
to  wear  a  enip  of  the  length  and  size  of  the  Cal- 
eutta;  that  she  would  have  paid-off  very  slowly, 
and  that  the  better  coarse  would  bave  been  for  her 
to  have  starboarded,  which  would  bave  brought  her 
head  up  to  the  wind,  and  of  coarse  have  lessened 
her  way,  and  probably  altogether  have  prevented 
the  eolusion.   It  must  be  remembered  that  at  this 
time  tbe  Enma  was  almost  motionless  npon  the 
water,  being  in  the  act  ot  reefing ;  but  oar  assessors 
tiiink  that  the  Calcutta  having  ported  her  helm, 
although  Uie  better  course  would  have  been  to  have 
starboarded,  agreeing  in  this  respect  with  the  Court 
of  Admiralty  that  the  spanker  ought  to  bave  been 
trailed  up  and  the  aftefyards  squared,  and  other 
things  done  which  would  probably  have  rendered 
Oiat  man<eavTe  saccessfnl.   Then  also  the  Trinity 
Masters  say  that  they  "  are  farther  of  opinion  that 
if  from  the  proximity  of  the  two  vesaeli  these 
manoeuvres  were  doubtfnl,  it  was  clear  that  the  Cat- 
eatia  ought  to  have  starboarded,  put  her  helm  down, 
and  hove  in  stays."   Therefore  it  being  perfectly 
clear  tiiat  tbe  Calculta  having  ported  her  helm,  did 
not  do  anything  in  addition  to  aid  that  operation,  or 
not  having  starboarded,  a«  onr  assessors  think  would 
have  been  the  better  course,  the  odlislon  could  not 
have  been  the  result  of  inevitable  aecld^t,  which 
it  the  defence  the  Cakatta  undertakes  to  establish 
against  the  proof  of  primdfaei*  negligence  on  her 
part,  by  not  Keeping  out  of  tbe  way  of  the  Emma, 
as  she  was  bound  to  do.   Their  Lordships  are  of 
(pinion  Uiat  the  judgment  of  the  court  below  is 
perfecthr  right,   lliey  will,  therefore^  recommend 
to  Her  Majesty  to  affirm  the  judgment  of  tbe  court 
below,  and  dismiss  the  appeal  with  costs. 

JtK^^iiKal  a^rmtd, 

Fnwton  for  the  mwdlants,  CotttriU  and  Stmt. 

Froet«  for  the  respondents,  HnmoM  Coeptr. 


OOTniT  OF  APPXAI.  IN  CHAKOEBT. 

Bepoited  br  Thomas  BaooraucK  sad  B.  Btiwa«t 
Boon.  Baqn.,  Bwristsrs^law. 

Aov.  16  oad  17. 

(Bcfbfe  the  Lobd  CaAjroBLLos  (Hatherley)  and 
Lord  Jnstice  GmuD). 

CjLTLiKa  r.  Thb  Qkbat  Nobtkbbx  Eulwat 

COXPMT. 

Ccmtract — Arbitratim — RdatxoH  of  vendor  and  pur* 
chaur — Time  for  paifment  of  pumate-money — Award 
long  subtequent—Inlermethate  inttrett — Posxuion — 
CosU  of  arbittxatoR  —  Lamb  Causes  Act  1846, 
St.  16  et  aeq. 

The  plaintiff,  being  le$see  of  lands  for  building,  opposed 
a  Bill  vohich  ths  d^tndants  were  then  promoting,  and 
b^irt  the  BiUpaeaed  an  mreemmt  was  ottered  uiUt 
that  As  should  withdraw  nis  ly^Mitiom  on  the  terwu 
that,  if  the  Bill  passed,  thed^endants  should  purchase 
his  interest  in  a  portion  of  the  lands,  tubject  to  on 
apportionment  of  the  head  rent,  should  pay  to  him  com- 
pensation for  damage  to  his  adjoining  propertu,  for 
loss  of  prt^  rttukinq  from  the  taJdng  of  the  land,  and 
for  alteration  of  dramt^i  that  the  purchase  should 
be  eon^deted,  and  the  con^ieiuatiotts  paid  with  cost* 
widtin  six  mimths  of  the  passing  of  the  Bill.  Farther, 
that  Ute  itfiTU  to  he  paid  should,  in  case  of  difference^ 
be  referred  to  a  turcofor  to  be  agreed  upon  "  in  the 
usual  manner,^  but  that  the  pitrehase-moMg  should  be 
ascertained  bu  taking  the  value  of  the  inmroved  rents 
wAuA  ewld  be  madebi/  the  plaintiff  beyond  the  ground- 
rent,  nd(feet  to  deduction  in  respKt  of  the  time  which 
loould  be  occupied  in  making  such  inynvted  rents,  and  • 
the  plaintiff  was  at  once  to  cease  from  further  building. 
The  BiU  received  the  Royal  assent  on  the  28th  June 
1866.  The  parties  could  not  agree  as  to  the  amount 
to  be  paid,  and  the  whole  mMter  was  referred  to  a 
sttrmgpor,  whose  award  was  to  be  JinaL  Re  mads  his 
amad  on  the  IBth  March  1868,  and  aa^mpaniied  it 
by  a  statutory  declaration  that  he  did  so  under  the 
provisions  of  the  Lands  Clauses  Act.  The  tkfendants 
at  once  tendered  the  amount  awarded,  but  the  plaintiff' 
refused  it  on  the  ground  that  he  was  entitled  (I)  to  As 
cosU  of  the  arbitration  ;  (2)  to  interest  from  Oe  88(A 
JDec  1866  till  the  tender;  and  (3)  to  the  gromd- 
mt  which  he  had  paid  antecedently  to  the  date  of  the 
award,  and  he  jSicrf  Aw  bill  for  specific  performance 
claiming  also  payment  under  these  three  heads. 

Held  (reversing  the  Acision  of  Malint,  V.  C),  first,  (Aaf, 
as  the  agreement  was  made  before  the  special  Act 
passed,  the  provisions  of  the  Lands  Clauses  CoraoU- 
datum  Act  had  no  operation;  and,  as  the  arbitrator 
had  not  ibalt  with  oosU  in  any  mmtner,  the  plaint^ 
was  not  entitled  to  thetn, 

Seeondbf,  that  although  the  contract  was  in  terms  a  con- 
tract to  eonudete  by  a  stated  day,  yet  as  the  mode 
agreed  to  both  parties  of  fixing  the  pwvhase-moMey 
could,  by  no  de  fault  of  either  party,  not  be  acted  upon 
befbre  that  day,  and  as  the  agreement  was  altogether 
sUent  on  the  subject  of  interest,  none  became  payable 
by  the  conqxaty  previously  to  the  date  of  the  awmd. 

And,  thirdly,  that  the  position  of  vendor  and  purchaser 
nmtiituea  till  the  award  fixing  the  price  was  made,  and 
there/ore  that  until  that  date  the  ground-rent,  omfafi 
other  outgoings  in  respe^  of  the  bad,  mutt  be  borne  ff 
the  vendor. 

Where  an  agreement  for  sale  provides  for  completion  on 
a  stated  day,  that  circumstance  alone  does  not  in  this 
eourt  give  the  vendor  interest  from  tiiat  time,  if^en 
delay  tn  conation  is  not  attnoulabl*  to  the  default 
t(/  &e  purchaser. 

This  wa.  an  aPPe^igMel*^,  Q^gfe^y 
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■gainst  a  decision  of  Malina,  Y.C,  reported  in  21 
L.  T.  Rep.  N.  S.  17,  dtcreeiog  speeiflc  performance  by 
the  company  of  an  agreement  for  porchase  of  lands 
of  the  ptaintifl,  with  iatereat  on  tiie  amoanfe  ol  Uie 
pirchate-iBoaqr  from  the  28th  Dec.  1666,  and  with 
the  coats  ot  an  uUtration  undCT  whidi  the  aotoant 
of  that  purchase-monoy  was  awarded. 

The  facts  are  f  ullj  stated  in  tite  report  referred  to, 
moA  Ab  oonteatioiu  of  the  parUea  ■ufflcientl^  *l>pear 
in  the  jodgmeats  ol  the  Cmirt  of  ^peaL 

Sir  Romndttt  AiAaar,  Q.a,  C*«fU«,  Q.C^  and 
SttvtM,  supported  the  ^eal. 

Wal^  and  J/meffow,  (with  whom  was  Glaste, 
Q.  C),  supported  his  Honoar's  decree. 

Hie  anthiH^tias  referred  to  wen : 
The  JB[ammer3mith  Raihcay  Company  y  Bnnd, 

21L.T.  Eep.  N.S.238;  18W.It.12; 
Ifilner  t.  Otry,  14  Yes.  400 ; 
£sdail«  T.  Stephenson,  1  S.  £  St.  122 ; 
Chterwrood  y.  Churvhilt,  8  Bear.  413  j 
D«  Fume  r-       Visme,  1  H.  A  O.  336 ; 
Martin  x.  The  Lneetter  Waterworks  Comptmy,  27 

L.  J.  483,  Ex. ; 
Hofdsworth  r.  WOaim,  83  L.  J.  8a».  Q.  B.  j  8 1..T. 

Sep.  N.  S.  484 
JfoTM  v.  M&nit,  6  Hadd.  36 ; 
Bmmy  r.  Wom,  8  Tm.  505 ; 
Loid  SL  Lwuiaids'  T.  A  P.,  14th  edit,  tSO ; 
Birek  T.  Joy,  3  Ha  L.  Caa.  565 ; 
The  Lands  Clanaes  ConeolidationAotlS4S|  tiiel^ 

and  following  sections. 

WithODt  calling  tor  a  reply, 

The  LoKD  CaucuxoR  said:  This  case  realty 
standi,  as  it  appears  to  oa,  plain  upon  the  contract 
which  Imi  been  entered  into,  including,  of  coorae, 
ai  I  do  in  the  word  "contract,"  the  reference  to  the 
arbitrator  and  the  award  of  that  arUtnUor,  whidi 
eonpletesthecaiilnttt.  It  mean  to  me  plain  what 
the  ri^tt  of  the  partiei  must  oe  od  the  three  puDti 
hrought  before  ns. 

Kow  the  first  point  bronght  before  ni  is  with 
lefeienoe  to  the  coats  ot  the  arbttratkML  With 
refteeDce  to  the  ooata  of  the  arhittator,  there  is 
■othing  ipeciaUy  proTided  In  the  agioemuit  U 186^ 
tittt  it  haa  beui  ingeaioiuly  pat  and  raj  ably 
argued  by  Mr.  Waley  on  that  ground  that  it  moat 
be  taken  in  effect  ai  if  this  was  a  lefeience  under 
the  Lands  Clauaea  ConacOidation  Act ;  that  the 
Lsttda  Clanaea  CooaoUdation  Act  spedka  of  the 
comae  to  be  foUowed  when  land  it  to  be  taken 
otherwise  than  by  agreement.  Bat  then,  says  Mr. 
Wal^,  if  tlkia  aiieeiDHit  had  been  made  after  the 
nasl^  of  ttw  Aet,  instead  of  bring  made  aa  it  waa 
before  Uie  passing  ot  tbo  Act,  it  cornea  limply  to 
the  caae  of  peraons  wlio  bate  cfaowm  one  eommoo 
aibitrator,  which  th^  are  allowed  lo  do^  instead  of 
appointing  one  oa  each  sidci  and  it  womM  be  taken 
as  a  easeia  wUahtbepwties  had  «ieed  to  this 
•ilsat— to  eettle  it  1^  armtfation,  bat  had  net  agreed 
oa  the  prioe ;  in  atMr  wordat  that  a  diffetenoa  bad 
•fiaan  with  refennM  to  price,  and  that  ttie  iliffer- 
eaee  ariaing  as  to  price  shouU  be  settled  by  arbi- 
tnttKHi)  and  that  then  aU  the  consognencaa  would 
MIbw,  ineladiBg  the  eoata  lo  be  gifeB  vader  the 
S4lh  section  of  the  Act. 

Now  there  are  stfTnal  objections  to  acceding  to 
that  line  of  argnnwot.  lo  the  first  place,  if  it  were 
aoci<dvd  to,  and  if  it  were  treated  as  an  agnement 
nntWr  the  Act,  I  am  afraid  it  would  hardlj  help  him 
in  the  existing  contest,  because  what  ought  to  have 
been  done  then  wouM  have  wemaed  the  srtteaUr 
to  make  Ms  dtterasinatiosi  under  ibe  Mik  daaae. 
atnl  to  settle  the  costa  under  the  Mth  clauae,  and  it 
would  not  be  for  this  court  to  settle  the  ooata  which 
are  expressly  Kf«n«d  to  hint,  ajsd  uhidi  he  the 
■  nj  voA  pwgg  penon  t»  detwiinst  li— ntwih 
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as  he  knows  what  has  taken  pUce  before  him,  aad 
has  all  the  circumstaacee  of  the  case  within  lut 
purriew. 

In  the  next  plao^  it  i^pears  imposnble  to  hold 
Uiat  this  question  is  in  the  position  of  aa  agn^ 
ment  under  the  Ac^  becanie  all  tiie  cwuH 
are  of  a  totally  different  chagactar  from  anythlog 
that  exists  in  the  circomatanccs  at  the  date  of  ttiu 
agreement  as  between  the  company  uid  the  persotts 
with  wham  they  agree.  The  very  first  cluiae  (I 
think  it  is  the  16th)  is  preoeded  by  a  sort  of  pcefaee 
as  to  taking  land  othmrwiaathan  by  agreammifc;  and 
it  exi>re8sly  says  that  none  of  thoae  powers  siiall  be 
put  in  force  until  a  certain  amount  ^  money  is  sub- 
scribed, whereas  in  the  case  of  land  taken  by  agree- 
ment the  contrary  course  may  preraiL  Tbeanxmnt 
of  money  necessary  to  be  subacribed  before  the  com- 
pulsory powers  of  the  Act  are  brought  into  e:mca- 
tion  is  not  a  sum  ncosssaiy  to  be  snbscrilKd  b^oce 
the  parUes  enter  Into  the  agreement  Theretec^ 
oould  it  possibly  be  said  here  that  the  agreement 
conld  be  proceeded  on  by  the  parties  whether  or  not 
that  limit  (tf  amount  whidi  is  owntioned  in  the 
16th  clause  had  or  had  a«t  been  nriMoribed  by  Oe 
ce^any  ? 

^werer,  tbero  is  another  objection  which  is  still 
more  graTe,  and  which  goes  to  the  ray  loot  of  the 
matter,  which  is  this :  that  the  Lands  Claoses  Con- 
solidation Aet  cootemplatea  parties  who  are  au- 
thoriaed  by  an  Act  to  deal  with  the  subject-matter 
— namely,  the  land.  It  contemplates  a  courae  cf 
proceeding  between  the  owners  4^  the  land  om  the 
one  hand  aad  the  pvaoos  entitled  to  take  the  Uad 
compnlaorily  on  the  other.  But  these  partiea,  when 
the  agreement  waa  entered  into,  had  no  such  oom- 
powers  at  alL  The  whole  agreement  was 
beftxe  the  Act  was  passed  sod  before 
oompolaoiy  powers  were  granted.  It  seems  to  IB^ 
th««fore,  that  in  truth  you  cannot  tie  the  two  rab- 
jacta  together,  and  yon  cannot  poasibly  treat  1U» 
agreement,  fruned  as  it  is^  and  framed  at  the  panod 
that  it  waa(Tix^  before  the  Act  pasaed),aa  an  agree- 
ment under  the  Act 

Tbat  being  ao^  the  arbitrator,  as  it  appeura  to  ma. 
had  no  control  with  reference  to  the  coeta,  and 
ovtainly,  if  ha  had  not,  this  eoort  has  not,  and  It 
could  not  therefore  deal  with  the  costs  of  the  swaid. 

The  second  poiot  is  with  reference  to  allowing 
iutoest  upon  ue  sum  swarded.  Now  the  form  ot 
the  agreement  is  this.  H»e  agreemeot  is  made  in 
April,  and  it  pioridea  that  the  land  shoold  be  taken 
at  a  raliution  aa  after  waatfone^  and  then  iaUowa 
a  piOTiaion  that  theie  is  to  be  compensation  allowed 
for  damage  to  the  ad  juaing  building  prapart^,  then 
for  the  lorn  of  profit  cottse^noit  on  the  talong  of 
the  land  by  the  railway  company,  the  amount  to  be 
ascertained  and  settled  aa  after  mentioned,  and  then 
also  for  tbe  costs  of  altuiog  tba  uuatiag  mods  of 
drainage.  Then  the  purebaat  la  to  be  oomplo**! 
**  And  tbe  said  purebase  and  coofenaatioa  aonm 
and  ooata  shall  be  paid  within  six  calendar  mnnMia 
after  the  said  Bill  in  any  foam  shall  baM  received 
tiie  Royal  assent-"  Tluwe  ux  months  ezpir.'d  on 
the  iSth  Dec  1$66.  Then  the  3rd  clause  is: 
**  The  valun  af  Ibe  property  to  be  purdiased  aa  afore- 
said tbe  tmd  company,  and  the  amount  ot  com- 
pcusatii  to  be  paid  aa  rfiiimrti"0*aaafareBaM'' 
meaaa  ia  tbe  same  way  aa  oounteumtkm  far  tbs 
damage  done  to  the  adjoining  land,  and  for  loss  of 
profit) :  *-  and  the  cost  of  tbe  said  drainage  shall,  ia 
ease  eif  differeuiv,  be  refmvd  to  a  surreyor  to  be 
agreed  upou  between  tbe  parties  in  the  usual 
manner.*  Then  waa  an  aigusaent  thrown  out  by 
Mr.  Maidkiw  in  rapport  of  the  decree  that  these 
words.  "  between  the  parties  in  the  usual  manner." 
had  some  refennce  ot  other  to  the  Lands  Clausee 
Consolidation  Aet   How  can  that  be.  becanae  At 
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between  the  parties  "  in  the  luaal  mftnner  ?"  <■  In 
the  omsl  maDoer  "  tneaM  simply  the  usual  manner 
when  piities  agtee  to  niboiit  to  arbitration ;  »d 
btfag  a  refercnee  ot  the  matter  to  arbitration,  it 
catmot  be  thrown  back  to  the  provirioDs  of  the 
LoDdi  dttoaeR  CoDaeUdattoa  Act,  nor  do  I  Uilnk 
asjctliing  done  1^  that  mirreyor  oonld  be  hdd  to  help 
ti»  Blotter.  Then  it  ii  agreed  **  6x9,%  the  amount  to 
he  paid  for  the  loid  gronod  shall  be  aacertaioed 
bytaUngtbe  value  thereof  at  twenty-five  years' 
parchaw  of  the  improved  rents  which  could  be  made 
1^  the  ^ointiif  beyimd  the  aforesaid  ground  rent 
pi^aUe  to  him,  aatrject,  however,  to  deduction*  on 
aecoont  of,  and  iot  the  time  occupied  ia  making, 
inch  improved  rents."  Then  the  ith  clause  is 
merely  as  to  paying  certain  expenses,  which  of 
course  has  oo  relation  to  the  (general  costs  of  the 
amrd ;  certain-ezpmees  are  to  be  paid  within  three 
mdcs  to  Mr.  CatUng'a  adiaitDr  with  reference  to 
tlw  o^oeiticHi  to  the  BUI,  and  with  lefennee  to  thie 
■Craemeat ;  and  thee  the  {riolBtiif  iaatonee  toeeaae 
eay  further  buildings  on  the  property.  Now  then, 
the  queation  is — ^the  sum  not  having  been  Mcertain«d 
until  long  after  the  time  that  is  here  tnentiooed  for 
completion  of  the  agreement  (comidetion  being  to 
take  pbeemi  theSStti  Dec.  1866,- and  the  sum  to 
be  paid  not  having  been  OBcertaliied  until  ManA 
1868)— is  whether  or  not  interest  is  payable  on 
that  nun  when  it  was  ascertained  In  March  1868,  it 
not  having  up  to  that  time  been  ascertained  in 
manuer  provided  by  tiie  parties.  It  is  proved  upon 
the  evidence  that  thwe  cert^ly  mu  no  defaolt^ 
to  put  it  at  tlie  lowea^  on  the  port  of 
tte  defeodmiti  with  reference  to  the  ning  of 
this  sum  of  money.  They  appear  to  have  called 
n  Mr.  Catiing  early  in  ibe  day  to  send  in  bis 
m.  He  did  not  send  in  his  claim  until  some- 
what late,  X  believe.  I  am  not  accusing  him  of  any 
default;  he  might  have  had  reasons  lot  so  doing, 
bat  at  tiie  same  time  there  waa  clearly  no  default  on 
the  part  of  the  ccunpany,  and  it  ma  tknmgli  no 
default  of  theirs  that  the  amount  had  not  been 
ucertained  ;  nor  can  I  take  it  to  be  the  fault  ot  the 
arbitrator,  because  of  course  the  reference  required 
a  good  deal  of  investigation,  and.  It  having  been 
made  sonwi^t  late  in  Uie  day,  one  cannot  say 
that  Ids  investigation  oconpled  at  all  an  nnreaaon- 
able  time  before  he  arrived  at  the  aownint.  There- 
fere,  nobody  being  to  Uome,  the  question  is  simply 
reduced  to  this;  regard  being  bad  to  this  agree- 
UMBt  Bad  to  the  reference  which  is  made,  and 
the  award  which  ia  made,  wheth«^  or  not, 
now  that  you  have  ascertained  the  amount,  thne  is 
any  gnmnd  for  this  court  to  say  that  interest  Is 
pi9«ble  from  the  S8th  Dee.  1866,  at  a  time,  that  is 
to  s^r,  when  no  one  knew  what  the  price  was,  and 
nothing  had  been  ascertained  with  regard  to  the 
uunnt  payable,  not  simi^y  in  respect  of  price,  but 
with  reference  to  compensation  for  loss  on  the  one 
hud,  and  damage  to  adjcdnlng  property  on  the 
oUier,  in  addition  to  Uie  aetoal  priee  of  the  land. 
Nofw,  tar  tiiat  pwpose,  just  look  at  what  the  nfer- 
fenoe  is  to  ^  arbitrator.  There  it  no  special 
reference  mode  to  him  wliich  pointed  at  all  to  this 
matter.  It  is  simply  a  recital  of  the  agreement, 
i^ch  no  doubt  is  recited,  although  it  is  not  recited 
in  the  uUtrator*B  award.  We  do  not  find  here  any 
q^eehd  Tcdtal  at  lOI  withrtference  to  tiie  time  at 
vrliidi  the  agreement  wai  to  be  completed,  hat  the 
redtal  Is  in  this  form  :  it  gives  the  various  recitals 
in  those  agreements,  and  then  recites  that  what  the 
company  had  agreed  to  pay  Mr.  Catling  for  loss 
of  profit  was  to  be  ascertainftl  in  the  manner  therein 
murtioned.  It  does  not  say  one  word  about  the  time 
at  which  the  matter  waa  to  be  completed ;  but  it 
ledtes  "  the  valne  of  the  property  to  be  purchased 
M  aforesaid,  and  tiie  coat  of  the  said  drainage 
■hoald,  in  caie     diSerenoe^  be  referred  to  a  sur- 
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veyer,"  and  then  it  refers  to  the  ti^ng  of  the 

J rice  of  twenty-five  years'  purchase,  "subject  to 
eduction  as  aforesaid."  And  then  it  recites  the 
passing  of  the  Bill,  and  then  it  recites  that  m 
difference  had  arisen  as  to  tiie  matters  aforeefi^ 
and  that  theiy  were  agreed  to  be  referred  to  a  enr- 
veyor,  and  "  it  waa  witnessed  and  agreed  by  the 
said  company  and  the  plaintiff  that  all  matters  whidi^ 
by  the  said  agreement  of  the  19th  April  1866,  were, 
in  case  of  difference,  thereby  referred  to  a  anrreyor, 
should  be  and  the  same  were  by  the  i^reementnow 
being  recited  refemd  to  the  sole  arfaltration  ot  me 
the  said  John  Clatton."  ^en  he  recites  having 
made  that  declaration,  which  has  no  bearhiff  at  w 
on  the  construction,  as  I  sud  before,  of  what  the 
written  agreement  is  between  the  parties,  and  then 
he  awards  and  determines  "  that  the  sum  of  18,490/. 
is  the  amount  to  be  paid  by  the  said  Great  Northern 
Railway  Company  nir  the  purchase  of  the  estate 
and  interest  of  uie  plaintiff  (subject  to  the  appoi^ 
tioned  ground  rent  of  lOOL  is.  Qd.)  of  and  in  the 
ground  referred  to  in  the  first  recited  aoreement-) 
and  ddineated  on  the  plan  "  and  so  on.  That  is  as 
to  the  priix  of  the  ground.  He  further  awards  that 
the  sum  of  2600t  is  the  amount  to  be  paid  by  tb» 
said  company  to  the  plaintiff  Catling  for  the 
damage  to  his  adjoining  building  property,  and  for 
the  loss  of  profit  consequent  on  or  resulting  from 
the  taking  of  the  said  land  by  the  said  company." 
And  he  further  awards  "  that  the  sum  of  675^  is 
the  amount  to  be  paid  by  the  said  ctMnpany  to  the 
plaintiff  as  the  cost  ot  altering  the  mode  of  drain- 
age." That  if,  in  fmt,  the  whole  of  the  award.  That 
being  so,  we  do  not  find  that  there  ia  any  reference  at 
all  to  the  date  at  which  it  ia  said  that  the  agreement  ia 
to  be  comi^eted.  We  do  not  find  he  says  that  that 
was  the  sum  which  ought  at  the  dtte  of  Deo.  1866; 
being  six  months  after  the  date  of  the  passing  of  the 
Act,  to  have  been  paid ;  but  what  we  find  is,  tiiat 
the  differoit  amounts  whieh  he  raentiooa  an  to 
be  paid  on  a  given  day.  He  puts  tiiat  itateoMBt  ia 
his  award,  which  is  dated,  as  I  say,  in  March  1868. 
Now  sni^tose,  first  of  all,  that  the  case  arose  at  low. 
How  is  it  possible  that  interest  could  be  claimed 
under  Uiat  agreement,  completed  as  it  was  by  that 
award  ?  It  is  said  that  it  could  be  done  in  thia 
way.  Tlda  is  an  i^reement  for  pi^mmt  on  a  gtvia 
day  of  a  oertain  sum,  which  Is  not  aBoertained  at 
present,  or  that  sum,  having  been  asovtalned,  ie 
now  to  be  put  in  the  agreement.  How,  thm,  could 
an  action  be  framed  for  interest  in  respect  non- 
payment of  that  sum  when  the  interest  not  beiDg 
sMpnlated  «Epres»ly — and  there  being  no  con- 
tract abont  it  fai  the  u;reement  itself— it  would 
have  to  be  recovered  ia  the  nature  of  damages  tor 
breach  of  the  agreement,  and  tiie  breach  of  the 
agreement  would  be  the  non-payment  on  the  given 
day  of  that  sum?  The  answer  would  be  quite 
plain — that  there  was  no  sum  ascertained,  and 
no  interest  could  be  pud  on  a  given  day  because  no 
amoaot  had  been  fixed,  and  therefore  there  waa  no 
breach  at  the  time  when  it  is  alleged  that  there  waa 
a  breach  of  the  ^reement.  There  was  nothing 
which  these  defendants  cooM  by  any  possibility 
have  been  called  upon  to  pay  ;  therefore,  it  seems  to 
me  that  it  would  have  been  hopeiesa  to  have 
attempted  to  recover  that  money  at  law. 

Then,  is  there  any  equitable  ground  oo  which 
the  money  could  have  been  recovered  ?  This  coort 
has  a  vety  fixed  rule  with  reference  to  persons  who 
are  in  posseasion  of  renta  and  profits — that  they 
shall  not  retain  both  the  rents  and  profits  and  in- 
terest. Therefore  if  we  found  tbat  the  company 
were  in  possession  of  tiie  land,  of  course  a  very  dif- 
ferent question  might  have  arisen ;  and  feeling  the 
difficulty  of  that  point,  it  bos  been  attempted  to 
show  tbat,  in  troth,  possession  wastoken.  It  Is 
pat  in  thi.  way,  tiial  X^.f^'^^^ 
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CatUng  it  ^hibited  from  buildiog  and  there- 
fore be  is  pot  out  of  possession.  It  it  said  that  h«  is 
pak  out  ot  all  useful  possossion,  and  thmfore  it  It 
to  ha  azgiied  that  the  companj  vote  in  poneMioo. 
The  Jait  aisnment  which  has  been  addressed  to  as 
was^  that  if  Mr.  Catling  had  been  allowed  to  enter 
Into  poHwnton  he  woold  have  been  able  to  raise 
the  honses  and  to  hare  acquired  the  improTed  rent, 
and  therefore  would  have  been  in  a  pontlm  to  saj, 
now  I  am  to  be  oompmsated  at  ooce  for  tiie  differ- 
ence betweoi  the  Improred  rent  and  the  head  rent ; 
because  the  thing  is  done,  yon  are  to  make  no  de- 
duction at  all  for  the  time  when  the  thing  was  snp- 
poeed  to  be  done  becanse  the  thing  is  already  done. 
I  confess  ^at  is  an  argnment  I  was  trying  to  follow ; 
bat  I  cannot  follow  the  argument  because  that  price 
haa  nothing  to  do  with  tiie  question  whether  be 
could  or  eoidd  not  btdld.  The  price  has  to  be  settled 
npon  such  terms  as  the  arbitrator  will  assame,  and 
he  will  assume  it  just  as  well  whether  he  does  or 
doea  not  erect  the  houses  ;  and  the  arbitrator  will 
allow  twen^-flVe  years'  purchase  of  the  improred 
rent  as  thediffeience  between  the  head  rent  and  the 
Inenued  rent.  He  will  allow  twenty-fire  years' 
von^M^  but  he  will  say,  it  would  take  you,  the 
builder,  a  year  or  two  before  you  could  arrive  at  a 
claim  in  respect  of  that  improved  rent,  and  there- 
fore if  that  is  so,  a  deduction  is  to  be  made. 

Ilien  it  is  said,  if  that  be  the  case,  he  ought  not 
to  have  made  any  deduction  in  his  award,  inasmuch 
as  that  award  was  not  made  until  1868,  and  there- 
fore, when  the  year  1868  had  arrived,  if  Mr  Catling 
had  been  in  possession,  and  had  been  allowed  to 
build,  he  would  have  said :  the  thing  is  don^  and  no 
deduction  is  to  be  made,  for  I  will  show  you  that  I 
am  entitled  to  the  twenty-five  years*  purchaM  at 
onoe^  inasmuch  as  the  buudiags  are  there,  and  you 
can  see  tiiem.  The  existence  or  noa-ezistence  of 
the  boildhigs  has  no  effect  npon  the  argument  at  all. 
The  argument  would  be  just  as  good  if  Mr  Catling 
had  be^  in  a  position  in  which  he  could  say  to  the 
arbitrator,  "  Now  you  are  makiug  your  award  at 
this  time,  and  if  you  spedfy  this  sum  as  a  sum  to 
be  paid  to  me,  and  then  speak  of  the  deduction  that 
oo^t  to  be  nukde  because  the  houses  are  not  erected, 
yon  wUl  remember  that  now  two  or  three  years  have 
passed  since  the  date  of  the  agreement,  I  could  have 
erected  all  the  houses  in  this  time,  and  I  have  a 
right  to  take  the  value  of  the  twenty-five  years  at 
onoe."  Then  the  argument  is  shifted  into  a  differait 
tlon,  and  it  is  said,  '*  No^  the  arbitrator  must 
supposed  to  have  done  his  duty,  and  it  is 
his  duty  to  value  the  houses  as  if  the  purchase 
was  all  going  to  be  completed  oo  that  day 
long  since  passed  ;  and,  it  being  Ins  duty  to 
value  those  bouses  at  that  day  long  since  passed, 
and  having  made  the  deduction,  yon  must  asanroe 
that  that  is  the  thing  which  ia  represented  in  the 
money  which  be  finds  ought  to  be  paid."  He  has 
found  that  18,000/.  odd  ou^t  to  be  paid,  and 
we  must  assume  that  he  'took  that  18,000/. 
as  being  the  value  on  the  28th  Dec.  1866, 
when  the  agreement  was  to  be  completed,  nrintM 
the  time  wnloh  it  would  have  taken  to  build 
the  houtes.  The  aMwer  to  that  is,  that  there 
is  nothing  on  the  award  to  show  that  he  has  done 
anything  of  the  kind,  and  I  cannot  see  tliat  it  was 
his  duty  to  do  so.  I  cannot  see  that  it  was  hia  duty 
to  make  the  award  in  any  other  way  than  he  has 
done.  Certainly  the  company  have  had  oo  profit 
from  the  land,  and  have  not  been  in  possession, 
^lereforetiiose  principles  upon  wMcb  Uie  court  acta, 
Tib,  saying  that  when  the  parties  are  in  posaeaaion 
of  rente  and  profits  they  ■■  le  not  to  be  allowed  to 
claim  the  payment  of  iuEerest  taking  the  rents  and 
u-ofits  on  the  one  hand,  and  making  no  allowance 
for  interest  on  the  other  hand,  are  not  called  in 
•Id  here.    Then,  if  in  an  agreement  tor  sale  it 
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is  provided  that  the  aale  shall  be  completed  on  a 
given  day,  is  it  to  be  bdd  in  thii  oourt^  from  that 
drcumstance  atone  Ctsi>  itatedln  thepaeiegewUdi 
has  been  dted  from  Lord  St.  Leonards'  book,  and 

relied  upon  by  the  pl^nUff),  that  interest  ahonld 
beccNne  payabte  ?  This  court  has  considered  all  the 
circumttances  of  tbecase^  and  has  oonsidCTed  whether 
there  has  been  any  default  whatever  npon  tiie  part 
of  the  peraoB  who  is  called  npon  to  pay  intoee^  oc 
whether  in  tenth  it  ia  ineanitaUe  onder  all  the  dt- 
oumstaooea  of  the  ease  to  direct  that  Intercit  to  be 
paid ;  and  if  there  has  been  any  default  on  tlie  part 
of  the  vendor,  or  if,  in  absence  of  any  default  on 
eitha  side,  unavoidatde  circumstances  have  occa* 
sioned  the  non-completion  of  the  contract,  so  tbat  it 
would  be  impossible  for  the  defendant  to  make  that 
tender  of  the  money  which  be  would  bare  made  U 
he  had  known  what  mrawy  to  tender,  it  ia  impoaaible 
to  say  tbat  this  court,  any  more  tbut  aconrt  itf  law, 
could  hold  that  the  defendant  waa  in  d^uUt  in  not 
making  tiiat  payment  which  he  could  not  poanUy 
tender,  because  no  one  knew  the  amount  that  ought 
to  bo  tendered.  I  find,  ther^ore,  no  possible  ground 
on  which  that  interest  ought  to  be  paid. 

Then  oemes  the  last  point,  which  is  the  payment 
of  the  head  rent  of  100^,  the  rent  dnnng  tbat 
iotorral  between  Dec.  1866  and  Man^  1868,  wh«i 
the  award  waa  made.  If  one  is  right  in  the  other 
conclusions,  althonf^  it  seems  to  be  a  hard  caae,  I 
do  not  see  how  we  can  .give  the  {daintiff  that  rent 
whidi  is  M  clamed,  ^e  grounds  I  have  proceeded 
upon  hitherto  are,  that  the  defendaote  are  in  no 
default  in  what  they  did,  and  that  they  could  not 
have  made  the  tender,  and  tbat  tbey  were  not  in 
posaeesion,  and  tiierefore,  during  the  time  they  were 
ao  out  of  possession,  and  under  the  impoesiUUty  of 
completing  the  arrangement,  because  toe  terms  had 
not  been  fixed,  we  must  consider  each  party  as 
remaining,  from  no  fault  eiiber  on  one  aide  or  the 
other,  in  the  position  of  persons  who  have  not  com- 

Eleted  the  contract,  because  the  agency  which  tbey 
ad  employed  te  ascertuo  the  pcioe  was  an  agency 
which  could  not  ascertain  the  price  witiiin  the 
time  which  was  allowed,  and,  therefore,  each  par^ 
remaining  in  his  own  position  during  that  inter- 
mediate time,  I  see  no  reason  why  those  persona 
are  to  be  treated  as  having  made  themselves  iiaUe 
to  tbat  head  rent. 

Undwthose  circuQutaoces,  it  appears  to  the  learned 
Lord  Justice  and  myself  that  we  are  obliged  to  differ 
with  regret  frmn  the  condurions  which  the  Vioe- 
Chancellor  has  come  to,  and  that  all  that  can  be 
done  ia  to  make  the  common  form  of  decree  for 
specific  puformanoe.  We  put  to  Mr  Cotton  the 

S question  whether  or  not  the  defendants  would  ask 
or  the  costs  of  the  sui^  and  lie,  I  think,  veij  pro* 
perly  and  very  nason^y,  on  the  part  of  the  can- 
pany,  has  shown  forbearance  in  that  respect,  for  they 
do  not  desire  to  be  askedfor  costs  to  be  paid  to  them 
of  the  contest  to  compel  them  to  do  that  which 
they  would  have  done  without  suit,  and  which  it  la 
said  they  offered  to  do  before.  Tbey  will  now 
make  the  paymoit  of  the  money,  and  the  proper 
contract  vul  be  eooqtleted  withoat  any  difflemty. 

Lord  Juitice  GrrrAKD  s^d.— There  are  three  ques- 
tions in  this  case,  all  of  which  appear  to  me,  I  must 
confess,  to  be  perfectly  clear.  Tbe  first  is  aa  to  the 
costs  of  the  arbitration ;  the  second  is  aa  to  the 
interest;  and  the  third  is  as  to  tlie  gronnd'^nt 
which  waa  paid  by  tiie  vendor  antecedently  to  the 
date  ot  the  award. 

Kow,  with  respect  to  Hbe  coeta  of  the  arUtration, 
it  is  quite  impossible  that  the  fact  that  the  arbi- 
trator made  a  declaration  supposing  that  this  was  an 
agreement  under  the  Act,  can  in  any  way  affect  the 
lights  of  the  parties.  The  question  ia,  whether  the 
I  contract  either  imports  into  it  in*  terma  the  Laoda 
Digitized  by  ^OOQlC 
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CUstea  Conaoliclation  Act,  or  whether  it  was  a  con- 
tract  within  the  meaniDg  of  that  Act  of  Parliament. 
There  !■  not  a  sjllable  in  the  contract  which  imports 
into  it  the  effect  of  the  Lands  Claases  Conaolidation 
Act.  Then,  was  it  a  contract  within  the  meaning  of 
that  Act  of  Parliament?  The  answer  to  that  is 
this :  first  of  all,  that  it  does  not  complr  with  any 
one  of  the  reqaisites  pointed  oat  in  that  Act ;  but 
Mooodly,  what  is  qntte  concluBire  is,  that  it  was  not 
SCOBtraet  with  a  company  which,  in  respect  of  these 
luds  at  the  time  ot  the  contract,  Iiad  any  comptUsory 
powen  whaterer. 

Then,  as  regards  interest,  it  is  to  be  obaerred, 
first  of  all,  that  the  land  was  produdng  nothing  ; 
and  nex^  that  there  was  neither  poasesaion  on  the 
part  cf  ibe  company,  nor,  in  fact,  right  of  powca 
^1  until  a!ter  the  mmri  was  made.  And  that 
bemg  so,  we  have  to  look  simply  at  what  is  the  legal 
effect  of  the  contract,  and  the  legal  effect  of  it  only. 
T(o  equitable  principle  can  interrene  whaterer.  The 
contract  was  this.  True  it  is  it  was  a  contract  to 
pay  OQ  a  particolar  day  ;  but  then,  in  order  to  »• 
eorer  intereafe  at  law,  you  mnat  prore  a  breach  of 
the  ctHitract  to  pay  on  that  ptrticalar  day ;  aod  it 
4*  Impossible  to  make  oat  a  breach,  when  the  fact 
was  that  what  you  were  to  pay  wu  a  ram  whicA 
Was  to  be  fixed  by  the  award,  and  that  award  was 
not  made  nntU  long  subsequently  to  the  day  on 
vUdi  it  was  contracted  that  the  payment  should  be 
nude.  There  was  no  breach,  and  coBseqoratly 
ibm  could  he  no  Interest  payable,  except  from  the 
date  of  the  award. 

Then,  as  regards  the  ground  rent,  that  I  tiiink  is 
equally  plain.  The  truth  is  that  the  position  of 
▼endor  and  purchaser  did  not  exist  untfl  after  the 
wnoDQt  of  porchase-money  waa  fixed.  If  it  had  so 
h^^iened  Utat  the  amount  of  the  paTduue-monej 
bad  nerer  been  fixed,  I9iere  never  would  hsTe  been 
tiie  relatire  jwsition  of  rendor  and  purchasw.  The 
fixing  of  the  price  was  an  essential  condition  to 
malting  the  plaintiff,  on  the  one  hand,  the  Tcndor, 
and  to  constituting  the  eompany,  on  the  otherhand, 
tiie  purchaser ;  and,  that  b«ng  so,  it  necessarily 
follows  that  the  Tender,  up  to  the  date  when  in  ptriiit 
<rf  fact  the  contract  between  him  and  tiie  purehaier 
waa  a  completed  and  perfect  contract,  waa  bound  to 
pay  all  outgoings,  unless  he  had  taken  car©  to  put 
Into  hie  contract  a  distinct  atipulation  to  the  een- 
tni7,  and  in  this  contract  there  is  ne  neh  atipula- 
«on  whatever  to  the  contrary. 

OoauHon  dtcrte  for  ipvifie  performance,  mtiovt  cotU, 
md  paumgkt  of  lie  jm  awarded^  with  Mtoruf 
fr«n  thf'dau  of  tk»  amard.  Tht  d^poait  to  fie 
rttm 


ors  for  the  company  appealing,  JfJtnaon, 
{or,  and  Leech. 

>licitors  for  the  plaiatiff,  reapandntt,  Ttrrtll  ud 

beriain. 


Tlatndt^,  Nov.  i,  1869. 

(Before  tlie  L(»d  Chahobllok  (Hatherley)  and 
lArd  Jnstiee  Gi»abd). 

■  Ben^t  Boekty-'IiHka— Power  of  bomvaing—Certifi- 
COM  vf  iHtrrirtO' — BiU  to  ratraim  berromum—lie- 

The  IraMlteM  of  a  benejil  building  society  wen  by  iu  rukii 
adopted  at  a  meeting,  and  certified  by  tht  barrialer 
appoiiUed  for  that  pwpote,  empowered  to  borrow 
money,  which  waa,  hou)tver,  not  to  exceed  two-thirds 
of  the  amount  for  the  time  bting  secured  by  the 
morttfogee  to  the  eociety  i  and  theif  were  to  be 
mrfmiti/Eerf  by  (As  teciely  in  the  eoett  of  their  giving 
Ihmr  own  pertemal  teatrity  /or  tuck  lone.  Opon 
Toi.  XXL.  S  A,  So.  BS9. 


a  bill  charging  that  thi$  rule  woe  illegal,  and  praying 
an  ij^wnction : 

Held  (reverting  the  decieion  of  MoKnt  V.C)  that  the 
rule  tanetioning  eueh  borrowituf  woe  net  entrary  to 
theGS-7  WiU.  4,  c.  82,  and  a  demtirnr  to  the  bill 


TTu  cert^fieate  of  the  barrieier  in  ev^a  eaie  it  net  em»> 
c/tMtve  upon  the  cowt,  nor  would  it  be  in  any  caee 
where  it  improved  and  ee-tified  a  ridt  whtcn  woe 
either  eonirarjf  to  the  general  hw,  or  rqxgnant  to  the 
expreat  procietont  of  the  Act  of  ParliameaL 

This  was  an  appeal  by  the  defendants  against  an 
order  of  Malina  V.C.,  orerrultng  ibtAr  demurrer  to 
the  plaintiff's  bill.  The  iwaring  l>ef ore  bis  Hooonr 
ia  T^orted  in  21  L.  T.  Bep.  N.  8.  88,  and  at  that 
plaoe  all  necceeary  atateoMnts  will  be  foaod. 

Sir  Bomdeil  fWner,  Q.  C.,  Othorne,  Q.  C ,  and 
Qtitty  supported  the  anieal,  atul  refeired  to 
JM^T.  /tftiUM,  14  Bear.  8S8 ; 
Am^itage  r.  WMker,2  K.  A  John  211 ; 
DewMrat  r.  Clarluon,  3  EH.  A  BL  200 ; 
Parker  v.  Butcher,  L.  Bep.  3  £q.  762 : 
KeUaU  r.  Tayl«r.  11  Exoh.513i 
6  A  7  "WJL  A  0. 82,  ■.  4 : 
4  A  5  Wm.  4. 0.  40,  s.  4. 

Glaeee,  Q.  C.  and  Gmhmi  Hatlinm,  for  the  pUin- 

tiff.  cited 

Parer.  CUge, »  Bea*.  S8»;  4  L.  T.  Sep.  N.  8. 60»} 

€hime$  t.  Sarriaon,  £6  Bear.  43fi ; 

Baa.  T.  Davie,  18  L.  T.  Bep.  V.B.m;  WseUy  Notoi, 

4  B.,  Jan.  1866,  p.  34; 
Be  The  Kant  Benefit  Buiidvu  Soeiaty,  1  Dt.  A  So. 

417 ;  4  L.  T.  Bep.  N.  B.  610. 

'Vnthout  calliiig  for  a  rq>ly, 

ne  LoBD  Chahcbllob  said  :  We  think  that  the 
demnrrer  in  this  esae  onght  to  bare  been  alllowed, 
and  we  feel  it  a  matter  of  satisfaction  tliat  the 
learned  judge  before  whom  the  caae  originaUy  cam 
has  not,  in  fact,  proBeaocad  aoy  dedded  opfadon 
intm  tba  vwiat  wwdi  we  an  aboot  to  datraadn^ 
viz.,  whether  or  not  the  rule  in  queation,  and  of 
ooune  fhe  procedum  under  tiut  rale,  be  in  cmifor- 
mity  with  tfae  Act  of  Parliament  by  which  thia 
aooie^  is  constituted.  The  learned  judge  has 
lather  loeerfed  his  oiaaioa  U>at  pc^t,  ezpcea- 
fliof  an  Intimatioa  that^  in  m  jodgmoit,  thoe  wm 
ooesidBcable  doubt  as  to  whether  or  not  it  was  hi 
excess  of  the  powers  oonferred  by  the  Act  of  Pai^ 
liament ;  and,  that  doubt  exuting,  he  prelerred  the 
Qoorae  of  allowing  the  suit  to  proceed^  ao  that  an 
answer  might  be  patio,  and  ttiat  lie  might  be  more 
acquainted  with  ail  the  faoa  of  the  case.  But  tiiia 
ia  a  hili  which  has  been  filed  forthaeiqireaaparpMe 
of  obtaining  the  judgment  of  thooowt  on  the  voialt 
<rf  lawv  It  appeara  fairly  and  property  to  have 
atated  all  the  facta,  to  have  exaggerated  nothing,  to 
have  ahnidy  represented  the  exact  state  of  the  case 
as  it  atBods,  with  a  view  to  tfae  dedrioa  of  the 
court  upon  the  subject. 

What  the  Ull  complains  of  is  this.  It  nya, 
"  You,  being  a  hoilding  sod^y,  bound,  ol  coarse, 
by  the  tcrma  ttf  the  Act  of  Parliament  whidi  con- 
stitutes such  societies,  have  made  a  rule  that  moneys 
may  be  borrowed  daring  the  continuance  of  the 
society  by  the  tmsteea  who  undertake  its  manage- 
ment, and  that  those  mon^a  may  be  dealt  with  aa 
part  of  the  funds  of  the  aociety,**  durt  is,  of  oonrs^ 
tliat  they  may  be  apfdled  in  making  advanoea  to 
these  who  are  desirous  of  obtaining  adrftaaesi,  tbejr 
giving  security  npon  the  buildings  which  they 
purchase  with  such  advances.  But  there  is  a 
limit  put  upon  that  power,  namely,  thu:  you 
are  never  at  any  time  to  advance  more  Uum 
two<thirda  of  wtiat  is  outaUnding  mA  actualbr 
lecured  npon  the  moftg«pzdCfMf»J^Ow<C 
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■entered  into  by  th«  membera  of  the  society. 
Now,  it  is  said  '*  that  power  of  borrowing  is  a 
pover  inconsiateDt  with  the  Kope  and  parriew 
<rf  the  Act  cS  Parliament ;  it  is  eoDtrary,  not  to  tho 
-express  language  of  the  Act,  but  to  the  inferences 
which  are  to  be  drawn  from  it,  and,  that  being  so, 
we  farther  inform  the  court  tiiat  that  power  has 
been  acted  upon  to  the  extent  of  66,000^"  That  is  a 
Tery  large  sum,  no  doubt,  and  it  is  sud  that  there 
U  an  annual  charge  of  8000^  a  year  interest  in 
Tespect  of  that  sam.  Bat  the  bill  doea  not  state 
that  the  moneys  so  borrowed  exceed  the  limit  laid 
down  hf  the  rule. 

There  ie  a  farther  charge  in  the  bill,  which 
4TerB  that  the  moneys  hare  been  lent  improperly.  It 
it  said  tiiat  the  trustees  are  not  authorised  to  make 
any  such  loans.  After  compluning  of  that,  the  bill 
■ays  that  the  loans  bare,  in  the  belief  of  the 
plaintiff,  been  repaid,  so  that  there  is  nothing  more 
to  be  said  with  reference  to  those  loans,  unless  there 
ahould  be  found  a  threat  to  repeat  a  course  which 
■8  complained  of  as  illegal.  That  threat  is  not 
ATerred.  It  is  arerred  that  they  intend  to  proceed 
under  role  18,  and  not  in  the  method  wMcn  is  the 
•econd  branch  ot  the  complaint ;  therefore,  I  think 
that  that  branch  of  the  complaint  is  properly  struck 
out  of  the  bilL  It  is  not  that  upon  which  the  bill 
can  be  founded  aa  the  arerments  are  here  made,  and 
all  ^at  we  have  to  consider  is  simply  whether  or 
■oft  the  18th  rule  can  be  maintained  by  which  this 
benefit  sodety  is  enabled  to  the  extmt  of  two- 
thirds,  and  DO  more,  of  the  mortgages  which  have 
been  given  by  the  members  of  the  society  for 
vecuring  the  money  as  those  mortgages  may  stand 
at  the  time  of  the  loans  being  re  quested, 
to  borrow  from  bankers  or  others  a  sum  of  money 
which  is  to  form  part  of  the  funds  of  the  society. 
I  OQC^t  to  mention  also  that  the  Ml  expressly  arers 
tliat  the  moneys  so  borrowed  hare  been  applied  to 
tiie  purposes  of  the  sodety.  It  is  not  avenrad  that 
there  tias  been  any  excess  in  the  exercise  of  the 
|nwer  conferred,  if  the  power  is  legitimate.  That 
point,  of  course,  is  extremely  simple.  The  whole 
question  turns  upon  whether  or  not  we  can  find  in 
the  Act  of  Parliament— express  words  there  are  not 
— any  provision  or  any  enactment  with  reference  to 
the  object  and  purview  of  the  society,  and  of  the  mode 
in  which  they  shall  conduct  their  business,  such  as 
to  render  any  agreement  of  the  character  I  have 
described  illegal  and  impr(q»er,  as  being  inconsistent 
with  the  provisions  of  the  Act. 

The  purview  of  the  Act  is  stated  to  be  this— that 
any  number  of  persons  may  form  themselves  into 
•ocieties  for  raising,  by  monthly  or  other  subsorip- 
tions  of  members,  shares  not  exceeding  in  value 
lOOJL  each  shares  and  the  sntwcriptions  are  not  to 
«nseed  In  the  whole  20a.  per  month  on  eadi  share. 
They  are  to  raise  by  thoee  means  a  stock  or  f and  for 
the  porpoee  of  enabling  each  member  to  receive  out 
<rf  the  funds  of  the  society -the  amount  or  value  of 
his  or  her  share  or  shares  toa«in,  to  erect  or  purchase 
one  or  more  dwelling  house  or  dwelling  houses,  &c., 
or  household  esute,  to  be  secured  by  way  of  mort- 
gage until  the  amount  of  tlw  value  of  his  or  her 
•esute  shall  be  repaid,  and  until  all  fines  shall  have 
4>een  paid.  Then  th^  hare  power  to  constitate 
rules  and  regulations  ror  their  goremmeDt,  provided 
they  are  not  repugnant  to  the  express  provisions  of 
the  Act  and  the  general  laws  of  the  Kalm.  They 
are  empowered  also  to  impose  fines,  penalties,  and 
fbrftitiues.  Then  these  rales  are  to  be  cerUfled  in 
the  manner  provided  with  r^erence  to  friendly 
codeties,  and  for  that  particular  purpose  we  may 
refer  to  what  has  to  be  done  in  the  case  before  us. 
The  rule  contained  in  4  &  5  Will.  4,  c.  40  enables 
the  barrister  to  certify  the  rules,  and  he  is  to  certify 
whether  or  not  they  are  contrary  to  the  law,  and  his 
OHtiflcate  is  to  be  conclniiTa  and  Innding. 


With  regard  to  the  argument  la  th'ii  eaie,  tn 
points  have  been  raised  by  those  wtio  contest 
deeisitm  of  the  Tioe>ObanceUor ;  the  one  is,  tbstthe 
rule  itself  is  not  tiltra  cira,  regard  bung  had  to  tbc 
Act ;  and  the  other  is,  that  if  there  be  a  doebtnpn 
that  subject  (as  I  understand  the  argnment,  it  as 
hardly  be  put  higher),  the  certificate  of  the  bmiita, 
who  is  competent  to  determine  the  1^1  quatioo, 
should  be  adopted  by  us  as  concloi^re.  We  cudM 
adopt  any  possible  view  of  the  oertificste  of  tbc 
barrister  in  the  particular  case  before  at  wUA 
would  render  it  condusire.   It  could  not  be  cos- 
tended,  and  it  hardly  was  contended,  tbtt,  if  Ok 
matter  was  plainly  ultra  vira,  any  certilicste  (d  tbi 
barrister  could  prevent  the  court  from  interfeiuv 
so  as  to  prevent  an  abuse  of  power  on  the  pstl  i 
persons  who  have  oertatn  privileges  ecmterndapB 
them  by  Parliament   If  there  was  such  an  sImk  oI 
power,  the  certificate  of  the  barrister  would  hsre  m 
effect  whatever.   ^Die  words  which  render  him  coat- 
peteot  to  dedde  upon  the  legality  of  the  tutnuiKnt 
submitted  to  him  clearly  must  be  confloed  to  svk 
grounds  as  are  too  narrow  to  allow  the  spplicstioa 
of  his  judgment  to  such  a  case  as  that  \xim 
They  are  confined  probably  to  regulatiom  sffecting  < 
the  interests  of  the  members  inter  te.  He  hu  b)  | 
decide  whether  tiiere  is  anything  contruy  to  the  ] 
law,  regard  being  had  to  the  true  oonstractioiL  lA 
the  Act  of  Parliament,  in  the  members  theoudni 
entering  into  engagements  which  nught  seem  to 
be  ouch  as  the  majori^  were  not  entitled  to  Usd 
the  minority  by.  Some  minor  parUcolars  <d  thit 
description  possibly  might  come  before  him  for  lui 
judgment.   But  it  is  not  necessary  to  enter  nton 
mto  that  part  of  the  case  than  to  say  that  it  coon 
not  possibly  apply  to  such  a  case  as  we  have  b^OR  u* 
For  if  the  law  prohibited  the  raising  of  these  ibibi 
of  mooQy,  I  ajopiehend  no  certtfleate  of  the  btniilw 
could  avail.  Now,  does  tiw  Act  of  Fa^sment,tB 
anything  that  we  have  read,  in  fact  oontrsTene  or 
forbid  any  such  arrangement  aa  is  here  made?  If 
the  rule  nad  been  a  rule  by  which  the  compsny 
were  authorised  tlirough  the  medium  of  its  ^^'^"^^ 
to  raise  an  unlimited  sum  of  money  wholly  "8*'^ 
less  of  all  these  contribatioas  which  might  be  msde 
by  its  members,  that,  no  doubt,  would  be  cootrsry 
to  the  intent  and  scope  of  the  Act   The  Act  atatei 
that  the  members  amongst  themselves,  by  theit 
contributions,  by  thelrBoes,  and  by  any  otber  psy- 
ments  that  they  may  malcd^n  furtherance  of  tM 
objects  to  be  attuned  under  th^^ct  of  Parliunui^ 
shall  fwrm  a  fund  out  of  whicKNjnoneys  ahsH  » 
raised.   They  are  raised,  first,  by  T>«ekly  contntM^ 
tions  of  the  members;  secondly,  031^°^!.™ 
thirdly,  by  the  payments  of  those  who  »^  deainmi 
of  acquiring  land.   If  there  is  only  a  sm«l  amonnt 
of  money  in  hand,  and  there  are  sevei 
desirous  of  having  an  advance,  they  may  be  d? 
to  pay  a  high  rate  of  Interest,  or  p«y  somei 
down  in  the  shape  of  bonus,  and  tiiat  of  co  , 
would  fall  into  and  form  part  of  the  sodety's  fun' 

Then  comes  the  question  (the  sodety  bavin, 
these  funds),  are  they  or  are  they  not  to  be 
allowed  to  manage  those  funds  in  such  a  w«y 
as  ihey  may  think  best   and   most  cooducive 
to  their  own  interests  P  The  funds  of  the  so- 
ciety are  simply  tiie  aggregation  of  all  the  pay- 
ments by  the  members  of  the  sums  of  money  in  re- 
spect of  their  shares,  payments  of  fines,  and  any 
other  payments  that  they  may  be  adviaed  to  make 
for  the  objects  of  the  society,  namely,  to  obtain 
advances  for  the  purchase  of  land.   Take  first  As 
question  of  investing,  instead  of  horrowiag.  There 
is  nothing  in  the  Act  of  Parliament  eipreailj'  f** 
lating  to  investing,  bnt  it  is  clear  that  tbey 
invest,  because  there  is  a  prohibition  sgain** 
vesting  in  a  particular  mode,  namely,  in  tbe  **™'?, 
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that  are  left  to  them  to  frame  rates  about,  and  the 
banister  is  to  certify  as  to  whether  the  rules  that 
ibej  nifty  make  witti  regard  to  iarestment  are  rea- 
KRUble  and  proper.  Then  if  they  hare  power  to 
inrest  their  moaey,  there  may  be  several  members 
deunnu  of  purebasfng  land,  and  it  mi^t  he  iacon- 
Tcnient  for  the  ao<a^y  at  the  moment  to  dispose  of 
Uiose  iorestments.  Their  inreslments  might  be  in 
the  fands,  and  the  funds  might  be  rery  low ;  it 
might  be  inezpedtent  to  sell  oat  at  that  time,  and 
the  natural  course  would  be  to  procure  the  money 
elsewhere.  In  the  case  I  hare  put,  the  necessity 
far  Bnding  funds  woold  arise  at  the  time  when 
aerenl  people  were  desinms  of  procuriuff  an  ad- 
Tance,  aud  when  probably  a  high  rate  of  interest 
would  be  paid.  They  are  at  liberty  to  borrow  at 
5  per  cent.,  whereas  by  thetr  own  Act  of  Parlia- 
ment there  is  no  limit  with  respect  to  ^e  usury 
laws,  and  they  may  take  any  amount  of  interest — 

or  7  or  8  per  cent.,  from  thOM  who  may 
he  derirous  of  procnriog  an  advance  tQ  ittMn 
the  object  which  the  Act  cootemplatea— Viz.,  the 
purchase  of  land  or  the  erection  of  a  hnildiog,  or 
otherwise  as  they  may  be  disposed.  It  is  a  simple 
regulation  by  which  they  say  "  We  are  desirous  of 
making  arailable,  in  the  best  possible  manner  for 
na  all,  onr  eoatrihutkHis  of  20f.  a  shar^  the  lines 
and  other  paymento  for  the  objects  of  the  Act ;" 
and  to  say  that  it  will  injure  one  set  or  the  other, 
when  the  company  frames  its  own  rules,  is  nothing 
to  the  purpose.  They  are  the  best  judges  of  that. 
The  whole  body  frames  the  roles,  and  each  man 
jodgea  for  hims^.  They  carry  the  rales  by  a 
majority,  and  submit  them  to  the  haniater.  Each  man 
con^ders  fm  himself  what  is  most  adTantageous  in 
dealing  with  the  funds  with  which  they  may  be  pro- 
Tided.  The  power  of  dealing  with  those  funds  may  be 
regulated  by  iuTestment  on  the  one  hand,  and  by 
borrowing  on  the  other,  proTided  always  that  the 
btKTowing  is  only  to  be  exercised  to  the  extent  ori- 
ginally eentemi4ated  fn  the  formation  of  the  com- 
pany— ris.,  two-Udrda  of  the  amount  that  may  be 
ontatanding  npou  mortgage,  which  mortgage  is 
granted  noder  the  provisionB  of  the  Act.  They 
mmply  say,  "  This  is  a  course  of  procedure  tn  whidi 
we  are  foUowing  out  the  objects  of  the  Act,  a  pro- 
cedure by  which  laud  may  be  acquired,  a  procedure 
bj  which  mmr^ges  hare  been  givea,  aud  to  the 
extent  of  two-thirdt  of  those  mortgsges  we  will 
■rail  ourselres  of  the  opportunity  of  dealing  with 
oof  own  propertyiwhich  the  Legislature  intended  to 
gire  us.  We  will  ask  nobody  to  adrance  afarthing 
more  than  the  Legislature  shall  sanction,  we  will 
r^ae  upon  the  security  of  two-thirds  of  what 
the  Legidature  has  ao  sanctioDed  sums  at  money 
iriiich  may  eoahle  us,  at  conTeoieat  times,  to 
■draace,  by  means  of  cash  adraoces  procured  from 
oar  bankers,  or  otherwise,  the  sum  of  money  whidi 
fs  desired  of  us  without  hsTing  to  dispose  of  onr 
inveatmeuts  in  a  disadrantageous  manner."  It 
might,  in  truth,  so  happen,  that  an  orerdraught  at 
the  bankers  might  be  the  mode  of  ddng  It.  There 
mif^t  he  800^  or  400f.  wanted,  and  there  might  be 
only  200^  or  800/  in  hand  (of  course  in  such  a 
sodety  as  this  the  figures  would  be  larger),  and  the 
difference  might  be  met  by  orer-drawing  the 
account  at  the  bankers.  Would  anybody  say  tiiat 
that  would  be  an  irr^nlar  course,  prorided  uways 
that  the  borrowing  did  not  exceed  the  proper 
•monnt?  It  seems  to  me,  therefore,  thai  if  the 
Tice-ChancellOT  had  giren  his  mind  fully  to  the 
construction  of  the  Act,  which  he  expressly  avoided 
doing,  because  he  says  he  would  rather  have  fuller 
information  before  coming  to  a  conclusion  strictly 
upon  the  Act  of  Parliament,  he  would  in  all  pro- 
baUUty  have  come  to  the  same  conclusion  as  our- 
■elvei^  viz^  that  the  rule  complained  of  is  not  in 

^  tat  ezceu  of  the  power;  and  tiwcefwe  tiiere 


is  nothing  in  the  bill  before  us  which  ctm  raise  any 
reasonable  groimdof  relief  against  these  defendants. 
Neither,  as  I  concoiTe,  was  it  intended  that  the- 
case  should  go  any  further  than  the  bill  represents, 
for  I  think  tiM  the  bill  represents  all  the  facts  foB.- 
the  purpose  ohtaioing  decision  of  the  court. 
Upon  that  point  of  law  our  decision  is  adrerae  ta 
the  plaintiff.  The  demurrer  ought  to  be  allowed, 
and  the  usual  consequences  follow.  There  will  he 
no  costs  of  appeaL 

Lord  Justice  Girr  akd  said.— I  tiihik  this  u  a  casO' 
which  ought  clearly  to  be  decided  on  demurrer,  and 
for  this  reason,  that  the  whole  case  in  the  bili  raisee- 
one  <ini^e  question  as  to  the  effect  of  a  particular 
rule.  There  is  no  allegatioa  in  the  bill  that  the 
66,000/.  exceeds  the  amount  which  might  be  nused 
under  the  articles,  uor  ia  there  an  allegation  that 
the  amount  has  been  raised  otherwise  than  for  the* 
pnrposes  of  the  society.  I  quite  agree  with  the 
Vice- Chancellor  that  the  certificate  is  not  oonclnsiTe- 
where  the  rule  is  either  contrary  to  the  general 
law, or  repugnant  to  the  express  proTisions  of  the  Act, 
and  I  take  it  that  tlie  rule  would  hare  been  repngaaat'' 
to  the  express  proriaions  of  the  Act  if  it  had  bem 
a  rule  which  had  made  the  sodety  a  thing  diffoent 
from  that  which  is  specified  in  the  Act,  and  meant 
by  tlie  Act ;  if,  for  Instance,  it  had  made  the  tod^y 
an  insurance  society,  or  a  discount  society,  or  » 
bank,  then  I  think  it  would  have  been  repugnant  to 
the  Act,  and  the  certificate  would  not  be  conclotire.. 
But  what  we  really  have  to  inquire  on  the  present 
occasion  is  this:  first  of  all,  is  there  any  spetrial 
proTision  in  the  Act  forbidding  this  borrowing.  The- 
answer  is,  no,  there  is  no  such  prerision.  Then* 
secondly,  is  or  is  not  this  provision  a  provision  pro- 
viding for  a  method  of  conducting  business,  or  is  if 
a  provision  for  making  the  society  a  thing  different 
from  a  benefit  building  society  ?  In  my  opinion  it- 
is  not  a  provision  for  making  the  society  a  thing, 
different  from  a  building  society,  but  it  is  a  rule 
laying  down  a  mode  of  conducting  the  business  of 
the  Booietjr  as  the  members  may  think  flL  That 
being  80^  f  tldnk  the  demurrer  dxmld  be  allowed. 

SoUdton  for  the  defendants  appealing  Sihm  and. 
Solicitor  for  the  plaintiff,  John  TiuJea; 
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(Before  the  Lom>  CaAiroLLOn  and  Lord  Justice* 
GmrjutD.) 

Rt  Tn  Pawlt  Ensowioht,  fto.  Soonrr. 

Unrtgiattred  Company — Ame^maHm  btfitrt  Ompanita 
Act  1862— Jtirisi«rtw«— fniMft'sy-ep— ttwftw* — 

Novation  of  d^. 

Tht  F.  Society,  Jbnmd  ia  1835,  agreed  in  1861  to 
traru/er  its  jfunnets  and  attets  to  the  A.  Qmpanyf 
loAicn  undarto<^  all  its  liabilitiea.  From  that  time  tAa 
F.  (Saofeiy  had  no  place  of  buMinea,  and  no  director* 
or  eeerttarjh  exemt  in  to  far  as  the  pnvtae  Act  of 
Parliament  regviating  ite  avoirs  provided  that  «e- 
ptrtoHt  last  memariaueed  aa filing  each  office),  ihould^ 
until  tht  memorudinng  of  their  tucceaiore,  continua 
liable  to  ail  proceediiu/e  at  if  they  had  not  ceaeed  to 
be  fvcA  officere.  In  pwsvanee  of  the  amabamatioify 
md  in  conform^  mth  other  provieiona  of  the  Act, 
the  iodety  was  duljf  diaaotoed  and  £aaaaimua 
bueineu,  and  it  was  never  registered  under  the  Coat- 
paniea'  Act  1863  : 

Held  (affirminff  th*  deeiuon  ofJamety  V.C.),  that,  nor- 
withslanding  thete  dreimttancea.  Me  society  iras 
within  the  ptirview  of  the  Con^niei  Act  1862,  the 
vary  c^jeet  ofwhiek  was  to  fi^mdi'an^ffkaeioi^  modt 
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«/*  ■mHdk'sjT-i'p  <jU  offairi  of  foint-staci  componua  j 
(su/,  thtrefore,  aUhou^  the  amalgamation  had  taken 
place  before  that  Act,  a  winding-up  order  woe  wuide  o» 
the  petttUn  of  an  mtati»fied  creditor. 

vmtgittered  company  U  to  be  deemed  to  have  been 
regietered  at  its  principal  place  of  butineae. 

Such  a  compam/  cornea  within  the  purview  oj  the  Act  of 
J 862,  CO  hug  at  ant/lhing  remaini  to  be  done  for  the 
tcindtng-tip  of  ita  offuira,  either  aa  regarda  tM  taem- 
bert  inter  le,  or  aa  regards  the  creditora. 

Ute  petitioner  bought  of  the  todettf  two  attmntiea,  and 
had  paid  to  them  before  ihe  amalgamatian  the  whole  ^ 
the  put^ate-mon^  by  the  inatalmentt  agreed  on.  He 
beame  aware  of  uie  amafgamafien,  tma  reeeived  for 
mMTol  years  paymenta  of  the  annuities  from  th»  A. 
Company,  to  ichom  he  gave  reeapta: 

Eeld,  that  nothing  short  of  a  vew  contract  bettceea  him 
and  the  A.  Compnny  woidd  amount  to  on  txtinguiah- 
ment  of  his  rights  uguinst  the  F.  Society  ;  and,  aa  no 
such  new  contract  had  ever  been  madej  Ae  petitioner 
was  entitled  to  a  winding-vp  order  against  the  latter, 
wAct,  by  reason  of  the  insolvency  of  ihe  formtr^  the 
payments  of  his  anmiitiea  had  eeaied. 

Tfaia  was  an  appeal  hj  certain  diuditdden  of  the 
Family  Endowment'  Life  Auoraiice  and  Aimnity 
Society  against  an  order  of  James,  V.C,  Qie  heaiing 
before  whom  is  reported  in  21  L.  T.  Bep^  N.  8. 486. 
I^ere,  and  in  tfae  judgments  whkji  fcdlow,  all 
necessary  facts  are  stated. 

Sir  RoundeU  Palmer,  Q.  C,  Bigghu^  and  Bethdl, 
supported  the  appeal. 

Fry,  Q.  C.  and  Westtake  were  for  the  petitioner ; 
and 

Kekewich  for  some  of  the  latest  directors  of  the 
Endowment  Society,  upon  whom,  by  leave  of  the 
court,  the  petition  had  been  setred. 

In  addition  to  the  authorities  mentioned  in 
pRTious  report,  the  fallowing  were  referred  to : 
Senatm  r.  Sadjield,  4  Hare,  32 ; 
Thompson  v.  Percival,  5  B.     Ad.  925 ; 
Evans  t.  Coventry,  5  De     M.  ft  a  911. 

Sir  Rounde/l  Palmer,  Q.  C,  harlng  replied, 

Their  Lordships  reaeiTed  judgment  tintil  the  12Ui 
Jan.,  when 

The  LoBD  Chavobllor  said :  Repetition  of  ap- 
peal in  this  case  is  prfsented  by  a  contributory  of  the 
society  against  an  order  of  James,  Y.C.,  made  on 
the  petition  of  General  Pott,  by  which  the  Vice- 
Chancellor  ordered  tlie  aociety  to  be  wound-up,  and 
gave  certain  directions  as  to  costs.  Tfae  appellant 
alleges  that  the  order  is  erroneous  on  tvo  gKmnds. 
first,  that  the  society  is  not  wUtun  the  purrieir  of 
tlie  Companies*  Act  1U62;  secondly,  that  if  this  be 
not  so,  yet  General  Pott  is  not  entitled  to  apply  for 
a  winding-up  order,  on  the  ground  that,  although 
be  was  originally  a  creditor  of  the  society,  he  has 
ceased  to  be  so,  and  has  accepted  the  Albert  Life 
Assurance  Company  as  his  debtors  in  lien  of  the 
■ociety.  The  facts  are  as  followB ;  The  society  was 
formed,  pursuant  to  the  prorisions  ot  a  special  Act 
of  Parliament  which  received  the  Royal  aaaent  in  May 
1836,  by  which  the  Bm-iety  could  sue  and  be  sued  in 
the  name  of  any  directtn*,  or  of  their  chairman  or 
secretary,  and  persuiw  buing  them  were  authorised 
to  j(dn  any  proprietor  as  a  defendant.  Judgments 
also  obtained  against  a  director,  or  the  chairman  or 
secntary,  might  be  enforced  by  execution  issoed 
against  any  proprietor  in  manner  therein  provided. 
A  memorial  was  to  be  enrolled  in  Chancery  from 
UmB  to  time,  cootaiuiug  the  names  of  the  officers 
and  proprietori,  and  the  parsons  whose  names 
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should  have  been  last  enrolled  were  to  cuitiniie  liable 
to  actions  and  suits  notwithstanding  their  baviof 
ceased  to  fill  the  office  or  position  of  jurector,  cbldr- 
mao,  secretary,  or  proprietor.  A  deed  of  aettlemart 
of  tbe  society  was  executed,  dated  Joa.  1637.  Tha 
clauses  of  this  deed  which  have  a  special  bearing 
on  the  present  controversy  are  the  second,  by  whieh 
the  proprietors  inter  se  are  to  be  liable  only  to  tha 
extent  of  their  unpaid  calls  on  shares ;  the  thixdL 
which  defines  the  objects  of  tbe  society,  one  oc 
which  was  to  grant  deferred  annuities ;  tbe  38th,  by 
which  power  is  given  to  dissolve  the  sodety  by  a  re- 
solution of  two  suooeuive  meetings,  to  be  passed  aa 
therein  mentioned ;  the  7&tli,  by  which  the  directora 
are  unpowered  to  make  and  vary  lawa  and  resiibb- 
tiooB,  bat  not  so  as  to  vary  or  lindt  thexe^oaaUiUtr 
of  tbe  shorebolders  on  their  respectire  oharaa  aa 
between  themselves  ;  and  the  l22ad,  whidh  it  ia  im^- 
portant  to  refer  to  more  fully.  [His  Lordship  here 
read  the  122ad  clause  of  the  sodety'sdeed,  thewhola 
of  which  will  be  foood  at  pu  488  of  tiia  earite 
report.*) 

The  society  thus  constituted  entered  into  a  coo- 
tract  with  General  Pott,  dated  12th  March  1849^ 
by  which,  in  consideration  of  monthly  patyoMntB 
to  be  made  by  him  for  a  term  ending  22ztd 
Jan.  1861,  the  society  engaged  to  pay  him  an 
annuity  ot  1000  rupees,  commencing  on  the  26th 
Aug.,  1861,  or  the  26th  Febu,  1862,  according  as  he 
should  then  be  in  India  or  in  England,  with  a  pra- 
viso  that  the  capital  at  other  the  stocks,  funds,  and 
securities  of  the  company  remaining  (at  tbe  time 
of  any  claim  or  demand  made)  unapplied  and 
undisposed  of,  in  pursuance  of  the  proviakma 
of  the  deed  of  settlement,  should  alone  be 
liable  to  make  good  the  demand.  On  the  lltfa 
Jnne,  1860,  a  similar  contract  was  entered  into 
between  tbe  society  and  the  General,  whereby, 
in  consideration  of  payments  to  be  mada  by  bini 
ceasing  before  the  commencement  of  the  annuity, 
another  annuity  of  1000  rupees  was  granted,  eom- 
mencing  ou  the  1st  Dec  1867,  or  the  Ist  June  18&S, 
and  chu-ged  in  Uka  maoaer  alone  opoa  tbe  capital 
and  asseU  of  tfae  socdaty.  Early  in  1861  anaB|^ 
ments  seem  to  have  been  contemplated  for  closing 
the  business  of  the  society,  and  transferring  its 
assets  and  liabilities  to  another  company,  than 
called  the  Albert  and  Medical  Life  Assurance  Cam- 
pany,  and  articles  of  agreement  were  executed  on 
the  fith  Feb.  1861,  by  the  directors  of  the  society 
on  the  ooe  part  and  the  directors  of  the  Albert 
Company  on  the  other,  whereby,  subject  to  tbe 
approval  of  extraordinary  general  meetings  of  tha 
proprietors  of  tbe  society,  it  was  agreed  for  tbe 
consideration  therein  mentioned,  that,  as  from  the 
1st  Jan.  1861,  tfae  business  of  the  society  should  be 
deemed  to  have  been  banafeired  to  ao^  veatad  in 
the  company.  AU  the  proper^,  eredits,  sacarifeia^t 
and  effects  of  tbe  society  wer^  as  from  tba  same 
date,  to  become  tbe  property  of  the  company,  and 
to  be  traaaferred  to  them,  and  all  tha  debts,  eo- 
gagements,  and  liabilities  of  the  scciety,  and  all 
claims  against  them,  were  to  be  wholly  paid  and 
performed  by  the  company,  who  were  at  all  tiiaea 
to  indemnify  the  socKty,  its  officers  and  diare- 
holders.  In  respect  Uiereof.  Tbe  two  parties 
farther  agreed  to  use  their  best  endeaTOura 
to  procure  policy-holdws  of  the  society  to  ex- 
change tlwir  policies  for  those  of  the  company. 
Tlie  books  of  the  society  were  to  be  handed 
over  to  the  company,  and  the  company  wen 
authorised  to  use  ttw  names  of  tfae  directora  of  the 
society  when  neoessary.  Tba  proprietors  of  ths 
society  held  meetings  in  March  1^1,  pursuant  to 
tbttr  deed,  at  which  tfaey  agreed  to  diasolve  their 
society,  and  to  hand  over  their  assets  to  the  Albert 
Company  for  tbe  cooperation  moitioned  in  tbt 
agreenwnt  of  February,  and  upon  tb^^enna  men> 
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tioDed  in  that  agceemeat.  The  proprieton  of  the 
-eompMV  aeem  in  like  muDn  to  bare  acquieaced  in 
tiw  utangement,  and  from  the  time  of  the  agree- 
meat  the  Albert  Company  transacted  at  the  offices 
of  their  company  all  the  business  formerly  carried 
on  by  the  society,  and  intermingled  the  basiaesa 
tnnuerred  to  them  with  their  ova  boBinegi,  at  the 
same  time  chaofting  their  title  of  Albert  and  Medical 
Idf  e  Assoiance  Company  to  that  of  the  Albert  Medical 
«nd  Fwnily  Endowment  Life  Assurance  Company. 
The  BndowmeDt  Society  appears  from  the  period  of 
diaaolution  in  1861  not  to  have  entered  into  any  new 
boaioees,  aor  to  hare  retained  any  active  staff,  and 
the  only  memorial  containing  the  names  of  directors, 
enrolled  pursuant  to  their  special  Act,  seems  to 
have  been  enrolled  on  the  17th  Aug.  1836.  The 
0aoa  where  the  society  carried  on  its  business 
up  to  the  dissolution  is  stated  in  the  petition  of 
General  Pott  to  hare  been  pulled  down,  and  they 
aeeiD  to  have  had  no  place  of  business  after  the 
beginning  of  1861. 

This  is  the  proper  place  at  which  to  pause  with 
xeferenoe  to  the  first  question,  as  to  whether  or  not 
HtB  society  is  within  the  purview  of  the  Companies 
Act  1862.  It  is  contended  that  the  6th  part  of  the 
Act  of  1862  is  inapplicable  to  any  company  in  such 
a  position  as  that  iu  which  the  Endowment  Society 
was  placed  at  the  passing  of  the  Act ;  and  that  the 
flociety  had  been  dissolred  in  March  1861,  more  than 
oue  year  before  the  passing  of  the  Act ;  that  it  bad 
oeaacd  to  carry  on  business,  and  that  by  the  agree- 
ment with  the  Albert  Company,  which  it  is  said  that 
the  directors  of  the  Endowment  Society  were  fully 
xuthorised  to  enter  into^  the  society  had  parted  wiUi 
its  assets,  that  the  shai^olders  of  the  society  bad 
been  paid  all  that  they  would  be  entitled  to  under 
the  ^rreement,  and  that  the  payment  of  the 
creditOTS  had  idso  been  provided  for  by  the  agree- 
ment. In  support  of  this  view  it  was  further 
mrgued  that  the  very  terms  of  the  199th  section  of 
the  Act  point  to  companies  still  carrying  on  business, 
by  defining  the  jurisdiction  of  the  court  with  refer- 
ence to  the  position  of  the  place  of  business  of  the 
company  within  the  United  Kingdun,  whereas  the 
society  had,  at  the  passing  of  tl»  Act,  no  idace  of 
business  whatever.  I  think  that  these  arguments 
cannot  prevail.  The  society  was  originally  a  society 
or  company  of  more  than  seven  members,  carding 
on  business  in  the  United  Kingdom  at  a  definite 
place  of  buBineaa,  and  was  not  a  registered  com- 
pany under  the  Act  of  1862.  Let  us  suppose 
that  it  h%d  been  properly  dissolved  a  week  or 
two  before  the  passing  of  that  Act  of  Parliament, 
but  had  still  to  wind-up  its  affairs  in  the  usual  man- 
ner. The  obligations  of  such  a  company  would 
necessarily  from  their  very  nature  require  time  for 
their  complete  fulfilment.  The  object  of  the  Act  of 
1862  was  to  give  to  joint-stock  companies  and  to  those 
dealing  with  them  sn  efficacious  mode  of  winding- 
up  their  affairs,  and  dissolution  is  the  very  cooditiun 
of  a  company  which  is  first  set  forth  in  section  199, 
as  properly  calling  far  tbe  intervention  of  the 
court.  The  contract  of  partnership  is  no  doubt  put 
an  end  to  as  regards  the  future  by  dissolution,  but 
the  rights  of  the  parties  inter  at,  and  the  rights  of 
third  parties  as  against  them,  have  after  dissolution 
yet  to  be  adjusted,  and  for  that  purpose  all  the  pro- 
visions of  the  original  contract  must  be  ap[died. 
All  well  drawn  deeds  of  settlement  make  provision 
for  that  purpose,  and  the  present  deed  of  the  En- 
dowment Society  is  not  an  exception.  The  122od 
section  of  that  deed  properly  directs  that  all  tbe 
powers  of  the  directors  shall  continue  for  the  com- 
plete winding-up  of  the  concern.  The  creditors  of 
the  concern,  in  the  case  which  I  have  put  of  dissolu- 
tion immediately  before  tbe  Act,  could  have  pro- 
ceeded against  tiie  society  in  bankruptcy,  or  could  1^ 
action  against  the  oOcers  obtain  judgment,  to  be  en^ 
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forced  under  the  special  Act  of  1836,  as  regards  the 
proprietors,  to  the  extant  of  the  unpaM  calls. 
The  shareholders  would,  hat  for  tiie  Act  o£  1863, 
liave  been  compelled  in  case  of  dispute  to  seek 
rdief  in  Chaocety  for  the  adjaetment  of  Uieir 
rights.  Can  it  be  said  that  this  state  of  thlngi 
was  not  one  for  which  the  statute  of  1862  intended 
to  provide  a  more  adequate  remedy  without  creating 
a  new  right  i  I  think  not.  Ought  the  droumstance, 
then,  of  the  assignment  of  the  assets,  and  of  the 
place  of  business,  to  the  Albert  Company,  and  the 
assumption  by  that  company  of  the  liabilities  of 
the  society,  to  make  any  difference  in  the  construc- 
tion of  the  Act  as  to  its  applicability  to  the  society  ? 
The  creditors  are  not  parties  to  the  agreement 
between  the  socie^  and  the  company,  and  in  the 
consideration  of  the  question  of  the  applicability 
the  Act  I  ought  to  assume  that  they  have  not 
acquiesced  in  the  provisions  of  that  agreement.  The 
Act  was  intended,  as  I  hold,  if  this  agreement  had 
not  existed,  for  the  benefit  of  such  creditors,  and  a 
transaction  behind  their  backs  cannot  deprive  them 
of  that  benefit  With  reference  to  the  directions 
contained  in  the  199th  aecticn  as  to  the  jurisdiction 
of  the  court,  which  is  to  be  ascertained  by  "  the 
principal  ^ce  of  business  of  the  company  in  the 
United  Eingdom,"  it  is  obvious  that  in  the  case  of 
companies  which  cease  after  the  passing  of  the  Act 
to  carry  on  business  (mentioned  in  the  sub-section  of 
sect.  199)  the  place  where  it  was,  before  such  oessor, 
carried  on  must  be  Intended,  and  the  same  construc- 
tion would  be  proper,  therefore,  in  the  case  of  a 
business  which  had  ceased  before  the  Act,  but 
which  had  at  that  time  not  been  wound-up.  I  can- 
not doubt,  therefore,  that  the  society  in  question  was 
within  tbe  purview  of  the  Act  so  loBg  as  there 
remained  anything  to  be  done  with  nferenoe  to 
winding-1^  its  affairs,  either  as  r^ards  the  parties 
inifr  «,  or  as  regards  the  creditors  of  the  society. 
Of  course,  if  all  the  rights  of  the  proi»ietors  and 
creditors  had  been  ascertained  satisfactorily,  the  Act 
would  have  had  no  room  for  application  in  the  case 
of  such  a  company.   But  that  is  not  the  case  here. 

^Hie  second  question  on  this  appeal  is  whether 
Gen.  Pott  is  in  effect  to  be  deemed  to  be  a  creditor 
of  1^  Endowment  Society.  That  he  was  originally 
such  a  creditor  under  the  two  contracts  of  I8i9  and 
1850  is  not  disputed,  but  it  is  said  that  he  must  be 
taken  to  have  accepted  the  Albert  Company  as  his 
debtors  in  substitution  for  the  society,  who,  to  the 
extent  of  their  assets,  ioclndiag  calls  payable  nnder 
their  deed  of  settlement,  were  his  original  debtors. 
He  admits  in  his  evidence  that  he  was  aware  of  ibe 
society  havingmade  an  arraogement  with  the  Albert 
by  which,  as  he  expresses  it,  he  thought  "  they  and 
the  Albert  were  one and  I  think  that  is  the  strongest 
expression  that  is  made  use  of  by  way  of  admission 
in  Ilia  evidence.  He  does  not  recollect  receiving 
tiie  circular  which  is  said,  but  not  proved,  to  have 
been  sent  round  to  all  the  policy-holders ;  but  I  do 
not  think  it  would  have  made  any  material  diffe- 
rence if  he  bad  done  so,  for  reasons  not  necessary  to 
enter  into  more  fully.  He  admits  attending  at  the 
office  of  the  Albert  C<Hnpany  for  payment  of  his 
annuity  from  Aug.  1862  down  to  June  1869,  shortly 
before  the  stoppage  of  tbe  Albert,  and  certain  re- 
ceipts and  certificates  are  put  in  evidence  which  are 
of  importance  on  this  part  of  the  case.  The  Albert 
Company  in  making  payments  to  the  grantees  of 
annuities  required  a  certificate  of  the  grantees 
existence  and  identity,  and  the  certificates  were  in 
this  or  a  similar  form  :  "  I  hereby  certify  that  CoL 
S.  Fott,  described  in  an  annuity  grant  of  tbe  Albert 
Medical  and  Family  Endowment  Life  Assurance 
Company  as  of  Meltrose,  and  whose  signature  is 
affixed  below,  is  now  living  at "  (such  and  sacb  a 
place).  This  is  signed  in  each  caU^}lvihAQet^]i 
Tbe  directions  accompaDyii^^tit^  WUfiwwan-aa 
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follows:  "The  annuity  cannot  be  paid  unless  the 
following  rules  are  strictly  obaerred:  1.  Acertiflcate 
in  the  above  form  must  be  obtained  from  the  offl- 
dating  minister  of  the  polish,  a  justice  <d  the  peace, 
or  one  of  the  company's  agents,  on  the  day  or  some 
day  after  the  annuity  becomes  due ;  3.  All  the 
blank  spaces  as  in  the  abore  form  must  be  filled  up 
accurately,  and  the  certificate  must  be  free  from  any 
erasure  or  alteration,  or  otherwise  it  will  not  be 
accQ>ted  as  sufficient  authority  for  paying  the 
annuity ;  8.  The  annuity  will  be  paid  at  the  office 
on  presentation  of  the  certificate  and  receipt  by 
8<»ne  respectable  party  or  through  a  banker."  I  read 
that  to  show  that  these  forms,  which  were  insisted 
on  by  the  companjr,  and  which  the  General  sub- 
mitted  to  comply  with,  were  the  rules  in  the  shape  in 
which  they  are  here  put,  but  at  the  same  time  we 
must  look  at  what  the  certificate  itself  purports  to 
be.  It  is  a  certificate  with  respect  to  a  person  who 
is  named  in  a  certain  instrument,  and  that  certain 
instrument  is  the  oritdnal  istrument  granted  by  the 
Family  Endowment  Society,  and  no  other.  The 
flnt  receipt  of  Aug.  1863  runs  thus :  "  Reodred  of 
the  Albert  Medicu  and  Family  Endowment  Com- 
pany the  sam  of  500  rupees,  being  the  amount  of 
half-yearly  payment  of  an  annuity  No.  2,  doe  to  me 
on  the  26th  Aug.  1862."  In  the  certificate  of  Aug. 
1864,  the  General  is  mentioned  "  as  described  in  a 
grant  of  the  Albert  Life  Assurance  Company,"  and 
some,  but  not  all,  the  subsequent  receipts  mention 
the  money  to  be  received  of  "The  Albert  Life 
Assurance  Company,"  changing  the  name ;  omitting 
the  word  "Endowment,"  Now,  the  question  is 
whether,  under  all  these  circumstances,  the  General 
accepted  the  total  change  of  contract  necessary  to 
substitute  the  company  for  the  sodetr  as  his 
debtors.  Hie  quesnon  is  one  of  fact,  and,  on  tiiat 
acconnt,  although  I  have  carefally  read  the  cases 
which  were  referred  to  in  argument,  it  seems  to  me 
nnnecessary  to  make  more  allusion  to  them — ^it 
being  a  case  which  must  be  determined  upon  the 
special  facts  which  are  before  the  court.  It  was 
justly,  I  think,  observed  by  the  learned  Vice-Chan- 
cellor  in  his  judgment,  as  it  had  previoasly  been 
observed  by  other  judges,  that  very  slight  evidence 
il  mfficient  in  the  course  of  dealing  between  a  cus- 
tomer and  a  firm,  subject  to  change  by  the  retire- 
ment of  old  partners  and  the  introduction  of  new, 
to  show  that  the  customer  continuing  his  dealings 
accepts  the  new  firm  as  his  debtors  in  lieu  of  the 
old  firm,  thon^  even  then  it  is  necessary  tiiat 
knowledge  of  the  change  in  the  Arm  should  be 
brought  home  to  the  creditor.  The  cases  which 
hare  occurred  on  the  subject  are  usually  cases  of 
business  of  an  ordinary  character,  where  a  new 
partner  simply  unites  with  others  in  canying  on  a 
business  in  a  settled  course  as  it  went  on  before,  and 
dther  invoices  or  pass-books,  as  the  ease  may  be, 
passing  between  the  customer  and  the  continuing 
firm  afford  the  usual  evidence  of  the  change  of 
firm.  But  that  which  has  here  to  be  proved  is  that 
a  creditor  having  an  instrument  upon  which  he  can 
rely  as  creating  a  right  of  suit  against  all  the  assets 
of  the  society  with  which  he  dea^  inclnding  all  the 
unpaid  calls  for  which  the  proprieton  are  liable,  has 
abandoned  that  definite  claim  for  a  olahn  upon  the 
assets  of  another  company  with  which  he  has  no 
direct  contract,  including  the  liability  (if  any)  of 
the  shareholders  in  that  other  company  for  calls. 
The  general  has  never  been  asked  to  enter  into  any 
fresh  contract,  by  which  such  substitution  might 
have  been  e£Fected  beyond  all  doubt.  He  has  paid 
nothing  to  the  new  company,  for  all  the  payments 
on  hit  part  had  been  made  before  the  arrangement 
between  the  company  and  the  society.  He  has 
given  receipts  for  payments  of  his  annuity,  which 
are  exwessed  in  the  flnt  recdpt  to  be  for  payments 
1e  by  the  Albert  Medical  and  FamUyEndow- 


ment  Sodety  on  annuity  No.  2,  and  in  the  first  and 
following  certificates  signed  by  him  he  is  referred 
to  as  described  "  in  an  annuity  grant  of  the 
Albert  Medical  and  Family  Endowment  Life  Assur- 
ance Company."  He  most,  therefore,  be  taken  as 
founding  his  claim  on  this  grant,  and  to  have  given 
his  receipt  in  respect  of  it.  No  other  grant  can  be 
piodaced  than  that  made  originally  by  the  society. 
Why  should  he  be  led  to  suppose  in  thns  acting 
that  the  new  c<nnpany  from  whom  he  received  the 
money  had  treated  tlus  grant  as  one  binding  on  all 
their  own  proper  shareholders,  and  that  they  were 
not  acting  as  agents  for  the  society,  the  origrinal 
grantors,  making  the  payments  out  of  the  assets  of 
the  original  concern,  which,  in  tmth,  by  the  terms 
of  that  grants  formed  the  proper  fund  tor  that 
purpose?  There  would  be  nothing  necessarilT  in- 
consistent with  the  union  of  the  society  and  the 
company  (the  fact  of  which  nokm  the  General 
admits  he  knew)  that  the  company  should  keep  the 
assets  of  the  society  distinct  from  thdr  own,  and 
should,  as  agents  of  the  society,  make  out  <rf  sndi 
assets  all  the  payments  to  which  thw  were  llahkv 
and  which  might  otherwise  be  provided  Ujt  with 
regard  to  creditors,  whatever  the  arrangement  migl  t 
be  as  to  the  balance  with  which,  of  course,  the 
creditors  would  have  nothing  to  do.  The  General 
could  cot  have  sued  the  Albert  shareboldera,  as  be 
might,  under  the  special  Act.  have  sned  and  obtained 
judgment  against  tiie  shareholders  of  the  Mxietj  to 
the  extent  of  their  calls,  and  he  cannot  be  mfleeted 
by  the  provisions  of  the  deed  between  the  com- 
panies to  whidi  he  was  no  party,  and  of  which  pro- 
visions no  knowledge  con  be  imputed  to  him.  It 
was  said  be  might  have  obtained  an  injunction  to 
prevent  a  transfer  of  the  assets.  But  why  should 
be  do  so,  if  he  wu  satisfied  witii  the  IlaUUtr  of 
the  proprietors  fw  th^  calls  ?  The  union  of  two 
companies,  formed  ori^nally  undw  separate  deeds, 
by  which  the  proprietors  respectively  stipulate  for  a 
limited  liability—viz ,  a  liability  to  the  extent  of  the 
assets  and  the  calls  due  from  themselves— is  a  very 
different  thing  from  the  admission  of  a  new  partaer 
Into  an  old-established  firm,  with  aU  the  nnul  ooa- 
sequeneoa  of  such  an  admission;  and  theahendon- 
ment  laj  a  creditor  of  a  written  definite  contract 
with  one  company  fox  an  unwritten  engagement  by 
the  new  company,  to  be  arrived  at  t^ngh  the 
medium  ot  very  special  arrangements  between  the 
two  compsmies,  Is  a  matt^  requiring  Ux  more  co- 
gent and  {nedse  proirf  tiian  that  of  too  asamnptiOD 
by  a  continuing  cnstomer  of  the  lUUlity  of  the  flm 
with  which  he  continues  his  dealing,  in  lieu  of  that 
of  its  inedeceflsor.  Here  the  Albert  Company,  wbo^ 
by  the  stipulations  of  its  agreement,  might  have 
made  provision  for  snbstitoting  a  new  contrec*-.  con- 
tin  aed  to  make  paymenu  and  to  take  receipU  oa 
the  footing  of  the  original  omtreofc.  It  would  much 
shake  pnbuc  confldenoe  In  dealing  with  Inraranoe 
companies,  and  therefore  be  greatiy  to  the  detri- 
ment of  such  companies,  no  less  than  to  that 
of  their  customers,  if  the  court  were  to  hold 
that  a  person  having  the  security  of  the 
assets  of  one  company  should  be  deemed  to 
have  discharged  thoae  assets,  and  to  have  accepted 
the  liability  of  another  company,  merely  heeause 
the  second  c<nupany,  possessing  the  assets  of  the 
first,  pays  to  the  creditor  his  growing  umid^  on 
the  footing  of  his  grant.  Something  more  is  re- 
quired, as  it  seems  to  me,  to  bring  home  to  the  an- 
nuitant a  knowledge  that  by  such  payment^  vfaidi 
might  well  be  made  oat  (rf  the  tnuMfened  unt», 
the  new  company  intends  to  enter  Into  a  new  ooo^ 
tract  with  him  for  payment  of  his  annuity  oat  of  a 
totally  different  fund.  I  have  assumed  that  all  the 
proceedings  between  the  society  and  the  company 
were  warranted  by  their  respective  deeds,  and  there 
is  no  necessity  for  me  to  raise  any  don^  upon  thirt 
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snl^ect,  (or  017  decision  is  independent  of  that 
queetton ;  but  one  cannot  help  obserring  the  great 
&f[erence  that  exists  between  an  ordinary  snccea- 
ritm  in  a  partnership  and  a  transaction  of  this 
nature.  In  order  to  prove  the  acquiescence  of  a 
creditor  to  the  change  of  his  debtor,  he  mast  be 
mssumed  to  have  satia&ed  himself  that  the  substitn- 
tlon  conld  legitimately  be  made — an  sssomplion 
vhich  is  in  the  highest  degree  improbable.  On  the 
o^er  band,  nothing  could  be  more  easy  than  for 
the  new  company,  if  it  so  intended,  to  have  ob- 
tained  a  clear  recognition  of  their  contract  by 
the  General,  or  his  eqoally  clear  rejection  of 
it.  I  am  of  opinion,  therefore,  that  the  jndg- 
nent  of  the  IHoe-ChanceUor  ia  correct,  and  that 
the  appeal  mast  be  dismissed  with  coats  to  be  paid 
by  the  appellants  to  General  Pott. 

XiOrd  Justice  Giffabd  said  : — Two  questions  were 
■i^ned  and  bare  to  be  decided  in  this  case ;  one, 
whether  the  Family  Endowment  Society  ia  within 
fbe  operation  at  the  Winding-up  Act  of  1862;  the 
other,  whether  General  Pott  has  continned  or  ceased 
to  be  a  creditor  of  the  society.  It  was  argued  that 
tiie  Family  Endowment  Society  was  not  within  the 
operation  of  the  Act  of  1863,  because  it  was  an  un- 
registered conipnny  ;  because  it  could  not  bare  been 
iroond-ap  under  any  Act  which  existed  previously 
to  its  dissolution,  Uiottgh  liable  to  be  made  bankrupt 
~-not  a  practical  or  effective  remedy— and  because 
it  ceased  to  carry  on  business  or  have  any  place 
<^  business,  and  was  di-soired  and  amalgamated, 
as  it  is  termed,  with  the  Albert  Company,  before 
Nov.  1862.  In  answer  to  the  facts  so  alleged  in 
ailment  it  was  said,  and  truly  eaid,  that  a  creditor 
of  the  society  could  and  can  sue  under  the  society's 
private  Act  of  Piirliament,  which  gives  remedies 
against  ita  directors  and  shareholders,  and  that, 
amongst  other  Acts  repealed  by  the  Act  of  1862,  is 
that  under  which  the  society  might  have  been  made 
bankrupt,  and  observations  were  made  on  the  Wind- 
ing-up Act.  The  205th  and  207th  sections  of  the 
'Wuidmg-np  Act  of  1862  are  the  repealing  sections. 
The  2nn  lection  of  the  Act  enacts  that  the  Act  is  not 
to  come  into  operation  until  the  2nd  Nov.  1862.  The 
Act  reciting  that  it  is  expedient  that  the  laws  relative 
to  the  incorporation,  regulation,  and  winding-up  of 
trading  companiea,  and  other  aasociaMons,  shonU  be 
consolidated  and  amended,  was  passed  on  that  foot 
ing  and  for  that  purpose,  and  the  199tii  section  ia  as 
follows ;— "  Subject,  as  hereunder  mention^,  any 
partnership,  association,  or  company,  ex(%pt  railway 
companies  incorporated  by  Act  of  Parliament,  con- 
sisting of  more  than  seven  raembeis,  and  not  regis- 
tered under  this  Act,  and  hereinafter  included  under 
the  term  *  unregistered  company,*  may  be  wound-up 
under  this  Act,  and  all  the  provisions  of  this  Act 
irith  respect  to  winding-up  shall  apply  to  such  com- 
pany, with  the  following  exceptions  and  additions  : 
— An  unregistered  company  shall,  for  the  purposes 
of  determining  the  court  having  jurisdiction  in  the 
matter  of  the  winding-up,  be  deemed  to  bo  regis- 
tered in  that  part  of  the  United  Kingdom  where  its 
principal  place  of  business  is  situate,  or,  if  it  has  a 
principal  place  of  busineaa  situate  in  more  than  one 
pBXt  of  the  United  Kingdom,  then  in  each  part  of  the 
United  Kingdom  where  it  haa  a  principal  place  of 
business."  Then,  the  ciFcnmatances  under  which 
an  unref^stered  company  may  be  wound-up  are  as 
follows — that  is  to  say,  whenever  (he  company  is  dis- 
■olved,  or  has  ceased  to  carry  on  businesB,  or  is  carry- 
ing on  busineaa  only  for  the  purpoae  of  winding-up  its 
affidrs ;  whenever  the  company  ia  unable  to  pay 
its  debts  ;  whenever  .the  company  is  of  opinion  that 
it  ia  just  and  equitable  that  the  company  should  be 
wound-up.  It  is  to  be  observed  that  the  Act  is  a 
nmedi^  Act;  that  it  gives  new  remedies  in  respect 
of  old  nisting  rights,  and  that,  as  regards  cradi- 


tora  geuerolly,  it  taket  away  some  of  their  remediea 
and  gives  them  others  and  more  efFecUve  ones.  If, 
therefore,  there  be  a  society  or  association  not  regis- 
tered under  the  Act  conaiating  of  more  than  seven 
membere,  and  the  petitioner  ia  a  creditor  for  more 
than  50L,  and  the  company,  in  the  terms  of  Uie  Act, 
"  is  disBolved,  or  has  ceased  to  carry  on  business," 
there  aeema  no  reason  wh^  the  creditor  ahoutd  not 
have  his  remedy  under  this  Act,  unless  by  its  temu 
he  is  plainly  excladed.  That  there  is  such  a  society 
or  association  in  existence  I  can  have  no  doubt ;  for 
whatever  resolutions  the  shareholders  may  have 
passed  inter  te  with  reference  to  a  dissolution,  they 
have  and  had  no  power  to  extinguish,  and  could  not 
and  cannot  extinguish,  the  society  or  association, 
or  th^  liabilities  as  shareholders,  as  afcoinst  aoT 
unsatisfled  creditor.  A  society  or  association  which 
ia  in  a  sense  dissolved  is  expressly  liable  under 
the  section.  The  only  ai^ument  on  the  actai^ 
terms  of  tiie  199th  section  really  was  on  the  use  of 
the  present  tense,  and  particularly  the  word  "is." 
One  finds  a  frequent  repetition  of  this  word — no^ 
however,  for  the  purpose  of  fixing  any  particular 
time  at  which  the  business  must  be  or  has  been 
carried  on,  but  for  the  ptirpose  of  flicing  the  domicile 
of  the  company,  and  I  feel  no  diflScnlty  in  holding 
the  meaning  of  the  first  part  of  the  section  to  be, 
that  an  unregistered  company  shall  be  deemed  to 
have  been  registered  at  its  principal  place  or  places 
of  business.  Where  the  dissolution  of  a  company 
is  referred  to,  "  is  "  plainly  means  "has  been,"  and 
I  am  further  of  opinion  that  the  Albert  Office  might 
well,  under  the  circumstances,  be  deemed  to  be  the 
office  of  the  society.  There  are,  therefore,  no 
grounds  for  holding  that  the  Family  Endowment 
Society  is  not  within  the  operation  of  the  Com- 
panies Act  1862. 

The  next  question  may  be  disposed  of  as  readily 
as  the  first.  General  Pott  paid  the  Endowment 
Society,  before  ita  dissolution  or  amalgamation,  cet- 
taln  sums  of  money.  In  respect  of,  and  in  considera- 
tion for,  which  two  annuities  were  granted  to  him. 
He  n^uer  paid  any  sum  of  money  to,  nor  received 
any  grant  from,  the  Albert  Company,  nor  was  there 
any  written  contract  of  any  kind  between  him  and 
that  company,  or  any  communication  from  the  com- 
pany to  him,  or  from  him  to  the  company,  of  any 
contract  between  him  and  them.  Tiie  contracts 
between  General  Pott  and  the  Endowment  Society 
are  contained  in  two  written  documents,  each  signed 
by  three  directors  of  the  society,  and  each  in  the 
particulars  material  to  this  case  substantially  to  the 
same  effect. 

The  iieading  is  as  follows:  "Empowered  by 
Special  Act  of  Parliament  The  Family  Endow- 
ment Life  Asanrance  and  Annuity  Society.  Indian 
branch,"  and  then  the  amount  of  the  annuity  ia 
stated.  There  is  then  a  recital  that  "  Stephen  Pott 
hath  proposed  to  contract  with  the  Family  Endow- 
ment ScKiety  for  the  purchase  of  an  annuity  of 
company's  rupees  1,000,  to  commence  at  such  tim^ 
to  continue  pay^Ie  during  such  period,  and  to  be 
paid  in  such  manner  as  hereinafter  stated ;  and 
hath  delivered  into  the  ofl^  of  the  said  society  a 
statement  in  writing  dated  the  26th  Feb.  1849,  con- 
taining the  terms,  and  stating  the  facts  and  circum- 
stances upon,  and  in  reference  to,  which  the  said 
contract  is  proposed  to  be  effected,  and  which  state- 
ment ha  thereby  agreed  should  be  the  basis  of  the 
contract  with  the  sidd  society ; "  and  then  it  is  wit- 
nessed Aat  it  is  thereby  declared  on  behalf  of  the 
said  society  by  the  three  directors  whose  names  are 
thereunto  subacribed,  that,  in  consideration  of  the 
aum  paid,  certain  annual  payments  should  be  made 
at  tiie  times  therdn  mentioned.  Then  there  ia  a 
proviso  that  "in  caae  any  ttntnM>or  fraudulent 
allegation  should  be  coi[ttdin^0y"l3)<@'(^^V@>it 
an  delivered  Into  th«  office  of  the  naid  sMety  aa 
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alonmid,  then  the  contnct  ahoold  be  rm.i,  and  all 
moneys  paid  thereunder  should  be  f  orfnted  to  the 
said  looiety."  There  was  a  f  orUier  proviso  that 
the  contract  and  the  annuity  thereto  assured  should 
be  subject  to  the  fwasiderations  Uterenpon  lodoraed, 
and  a  farther  proTiM  that  the  tuhsoribed  capital  of 
BOOfiOOL,  and  other  the  atocks^  fundi,  Monrltiea, 
and  property  of  the  said  society,  remaioinR  at  the 
time  of  any  claim  or  demand  made,  unapplied  and 
ondispoaed  of  in  pursuance  of  the  proiialons  and 
authorities  contained  in  tlie  sud  deed  or  deeds  of 
aettlemeDtj  should  alone  be  liable  to  answer  and 
make  good  all  dalmi  and  donands  upon  the  said 
todefy,  and  that  no  director  or  other  pn^trietor  of 
the  said  society,  his  heirs,  executors,  or  adminis- 
trators should,  by  reason  of  any  contract,  or  of  the 
whole  of  the  contracts  taken  together,  which  any 
director  had  sipped,  or  might  sign,  be  in  anywise 
indiTidually  subject  or  liable  to  any  such  claims  or 
demaodi  b«yond  the  amount  of  (he  unpaid  |wrt  of 
hla  share  or  shares  in  the  said  suhscribed  cajrital  of 
iOdfiOQL ;  and  it  is  provided,  lastly,  that  the  nnder- 
ri^ed  directors,  or  any  of  tbem,  their  heirs,  ezeoa- 
tors,  or  administraton^  should  not  demur  for  want 
of  parties  to  any  bill  which  might  be  filed  against 
them  in  any  court  of  equitr  respecting  any  claim 
upon  that  contract,  nor  tai»  any  formal  or  tech- 
nic^ objection  whereby  a  fair  and  just  investigatacm 
ol  the  merits  of  any  question  ari^ng  upon  the 
Talidity  of  such  claim  might  be  prerented,  or  in 
any  manner  obstructed ;  and  then  the  proviso  is  to 
he  without  prejudice  to  the  limited  respfmsibilities 
of  the  directors  and  propriet<m  of  the  society, 
established  by  the  last  proviso.  It  is  needless  to 
femark  that  this  contract  is  of  a  special  nature. 

The  dissolution  of  the  Endowment  Society  and 
its  amalgamation,  with  the  Albert  Company  took 
idaoe  early  in  1861.  General  Pott  was  cross-ex- 
amlaed.  He  admitted  that  he  learnt  of  the  dissolu- 
tion of  the  £ndowiD«)t  Society  from  the  aewtvupm ; 
that  he  talked  of  the  amalgamation  with  his  n'iends : 
and  that  he  applied  to  the  Albert  Society  and 
reoeired  payment  of  his  annuity  frtHu  them,  but 
not,  he  says,  in  pursuance  of  any  inittea  direction 
from  the  Albert. 

Tbe  TBctf  pts  girm  to  the  Albert  are  in  evidenoe. 
The  first  of  them  is  for  the  amount  due  on  the 
26th  AufT-  1862,  and  they  continue  down  to  June 
1669.  They  were  accompanied  with  oertiflcates. 
The  receipts  purport  to  be  given  to  the  Albert,  or 
the  directors  of  the  Albert,  in  consideration  of 
payment  made  by  the  Albert,  or  the  directors 
of  the  Albert.  One  of  the  certificates  is  in 
the  following  form:  "To  tiie  directors  of  the 
Albert  Medical  and  Family  Endowment  Life 
Assurance  Company.— I  hereby  certify  that  General 
S.  Pott,  described  in  an  annuity  grant  of  the  Albert 
Medical  and  Family  Endowment  Life  Assurance  as 
of  Melrose,  and  whose  signature  is  affixed  bebw,  is 
BOW  living  at  Melrose."  One  of  the  reoMpta  is  in 
this  form :  "  Received  of  tlie  directcvs  of  tiie  Albert, 
4c.,  Company  tiie  sum  of  501.,  being  ludf  year's 
annuity  on  the  life  of  Stephen  Pott,  due  an  the  26th 
Feb.  1668,  under  the  company's  annuity  policy  grant 
Ko.  2."  I  take  these  as  samples.  Theyare  receipts 
and  certificates  having  reference  to  the  subsisting 
nants ;  no  new  grant  to^  or  contract  wiUi,  Qeoend 
Pott  is  suggested,  llie  terms  (rf  the  arrangement 
hetween  the  Endowmrat  So<dety  and  the  Albert 
were  not  disclosed  to  General  Pott;  no  assent 
to  any  new  contract  was  aaked  for.  The  assets 
and  share  capital  of  the  Endowment  Society 
wore  made  liable  by  the  grants  of  annuities  to 
General  Fott,  and  oould,  as  agMnst  General  Pott, 
be  de^  with  only  as  being  so  liable.  Kothlng  short 
of  a  new  contract  between  him  and  the  Albert  in 
discharge  of  his  rights  against  the  Endowment 
"^ety  oould  amount  to  an  extingui^ment  irf  ^ese 


rights.  There  was,  it  is  true,  direct  contract  aa 
between  the  Endowment  Society  and  the  AlbecL- 
aad  Uie  fifth  term  of  the  contract  is  this: — "Au 

Sremiums  and  other  sums  of  money  after  the  lit 
an.  186L,  paid,  or  payable  upon,  or  in  respect  ol^ 
policies  ol  assurance,  or  upon,  or  in  reqtpct  of 
eDdowmuts,  sraDts,  w  etwasBments  of  the  sodetr, 
in  force  on  that  day,  shaU  bdong  to,  and  be  the 
proper^  of  tiiecompany,  and  all  risks,  engagenwnta^ 
and  liabili  ties  upon,  or  in  respect  of,  all  such  piriiciea. 
endowments,  grants,  or  engagements,  and  also  au 
charges  uid  expenses  connected  therewith,  shall  M 
born^  and  ^Ud  and  satisfied  and  out  U  th» 
funds  of  the  company."  But  General  Pott  was  no 
party  to  this  contract  And  the  sixth  t^m  is  tlua  : 
— "  The  society  and  the  company  shall  respectivelj 
use  their  best  endeavours  to  procure  the  several 
persons  holding  or  entitled  to  policies,  endowment^ 
grants,  deeds  of  covenant,  or  other  engagememti  ok 
the  society,  or  of  the  aaid  Empire  Assnmnoe  Com- 
pany,  to  accept  in  exchange  or  in  renewal  policieap 
endowments,  grants,  deeds  of  covenant,  or  engage- 
ments of  the  company ;  and  the  conmny  will,  at 
their  own  expense,  on  the  aM>Iication  of  the  persona 
interested  therein,  respectively  grant,  execute,  and 
d^ver  such  substituted  or  renewed  poUoM,  eodov- 
mants,  grants,  deeds  ni  covenant  or  ei^cagementa  to 
the  eeveral  persona  willing  to  accept  the  same. 
Either  the  society  or  the  company  might  have 
taken  action  on  this  sixth  term,  but  as  regards 
General  Pott  neither  of  them  did  so.  The  actual 
contract  between  the  society  and  the  coo^ 
pauy  might  well  have  been  very  Cerent  t» 
what  it  was.  It  was  not  incumbent  on  Geoecai 
Fott  to  make  inquiries  as  to  the  tons  of  anange- 
ment  between  the  society  and  the  company,  nor  can 
a  knowledge  of  them  be  imputed  to  him.  The 
airaagement  might  well  have  been,  and  in  the 
absence  of  assents  from  Goteral  POtt  to  Uie  oon- 
tnrj,  ought  to  have  been,  that  the  asseU  and  cafttal 
of  the  society  should  remain  liaUe  under  the  annuity 
grant  It  was  incumbent  on  those  who  desired  tiuit 
the  old  contracts  shonld  be  superseded  by  a  new 
one,  to  make  pn^nsals  to  that  effect,  or  take  steps 
for  that  purpose ;  but  they  forbote  at  neglected  t» 
do  BO.  The  whole  qnestloo  is  one  irf  faet,  aa  ia 
clear  from  the  authwities,  and  on  tiba  fai^  I  am  of 
optatoo  that  General  Fott  remained  and  continnea 
to  be  a  creditor  of  the  Endowment  Sode^.  and 
never  agreed  to  become  a  creditor  of  the  AJbnt. 

In  the  course  of  the  argument  the  122nd  daase 
of  the  Endowment  Society's  deed  of  settlement  was 
referred  to.  There  were  also  snggeitiaas  that  an 
action  ought  to  be  brought,  and  that  there  areequit- 
able  reasons  why  a  wiuding-up  order  should  not 
have  been  made.  The  122nd  clause  assists  the 
respondent  rather  than  the  appellants.  General 
Pott's  debt  is  clearly  due  from  the  society.  He  haa 
entered  into  no  new  contract.  He  haa  dooenoUiing 
to  disentitle  him  to  hts  plain  rights  and  Uwe  ia 
every  reason  why  a  winding-up  uder  abovld  havn 
been  made.  The  appeal  mns^  thwefore^  be  dia- 
missed  with  costs. 

On  the  applicfttton  of  Bit  IbwukU  AiAmt,  Q.C.» 
their  Lordships  allowed  to  the  appellants  ten  dan 
to  consider  whether  any  arraD^enMnt  could  be  made 
for  paying  the  debt  due  to  General  Pott  befm 
drawing  up  the  order. 

Solicutors  for  the  appellants,  Me^pmrd  and  Co. 

Solicitors  for  die  other  parties,  CftgrM  lad  Samt 
Fralffi^  I  Lewu,  Miam,  and  Ot. 
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BoLL8.]J    Re  HATTATT'a  Will — Re  Wimtlb — Re  Bbll's  Estate — Bodbtos  d.  Williakh.     [V.C.  S. 


BOIXS  OOtJRT. 
Biporttd  br  BsnT  Pu* ,  Bt^,  BftniMor«t-L«r, 

Satvrdas,  Jan.  22. 

Haitatt'b  Will. 

Appointment  of  new  tnateet — BuAaui  of  ladif 
intereatedin  tnat  fund — Undertaldng. 

Hie  htuband  of  a  lathf  hatting  a  Hfe  interest  in  a  trust-' 
fmd,  apfioinUd  one  of  two  new  trustees  of  the  fund 
on  his  giving  an  undertaking  thai,  in  the  event  of  his 
at  any  time  becoming  sole  tmstee,  he  would  at  once 
take  all  necessary  steps  for  the  appointjaent  oj  some 
person  to  be  his  co-tmatee. 

This  was  a  petition  uoder  the  Trastee  Acts  for  the 
npoiatment  of  new  trustees  of  the  will  of  one 
Hattatt.  Of  the  two  persons  proposed  to  be  ap- 
podnted,  one  was  the  husband  of  a  lady  who  had  a 
mt  interest  ia  the  trust  fund. 

^aeed  appeared  ia  support  of  the  petition. 

Iiord  Bohillt,  after  expressing  some  doubt  as  to 
the  desirability  of  appointing  tlie  husband  of  a  lady 
i'ntra^ted  in  the  fund,  said  that  he  would  make  the 
order  on  the  husband  giving  an  undertaking  that, 
io  the  event  of  bia  at  any  time  becoming  sole 
trustee,  he  would  at  once  take  all  necessary  steps 
for  the  appointment  of  some  person  to  bo  his  co- 
trustee. 

SoUcitora  ;  Taykr,  Bottre^  and  7>y&r. 

Saturday,  Jan.  20. 

Re  WiSTLE. 

Evidence—Date  of  birth — Registrar's  certificate — 
6^-7  WiU.  4,  c.  86,  s.  38. 

abirUi  is  not  registered  till  some  days  a/ler  the 
date  lif  iht  Inrthf  Cm  registrar's  certificate  that  the 
Aild  mu  hont  on  a  certain  day  previous  to  the  date 
of  ngiatratien,  is  ro(  evidence  of  the  Mid  having  bae» 
hern  on  such  previous  day. 

Hus  was  a  petition  for  payment  of  a  fund  in 
coart  to  a  person  who  became  entitled  to  it  on 
attiuntng  the  age  of  twenty-one.  Tbe  registrar's 
certificate  that  the  person- entitled  was  bom  on  the 
28rd  Jan.  18i9,  but  that  the  birth  was  not  regis- 
tered  till  tbe  I8th  Feb,  18i9,  was  the  only  erldenoe 
{Mdnced  of  the  pwson  having  attained  twenty- 
<nie. 

jPAeor,  in  support  of  the  petition,  contended  that 
the  registrar's  certificate  was  evidence  of  the  date 
of  Uie  birth,  by  the  38th  section  of  6  &  7  WilL  4, 
C.  86,  which  provides  that  the  Segistrar-General 
ahall  cause  to  be  made  a  seal  of  the  said  register 
office,  and  the  Registrar-General  shall  cause  to  be 
sealed  or  stamped  therewith  all  certified  copies  of 
entries  given  in  the  said  office;  and  all  certified 
copies  of  entries  purporting  to  be  sealed  or  stamped 
wfth  the  seal  of  the  said  register  office,  shall  be 
received  as  evidence  of  the  birth,  death,  or  marriage 
to  which  the  same  relates,  witliout  any  further  or 
other  proof  of  such  entry ;  and  no  certified  copy 
purpoiting  to  be  given  in  the  said  office  shall  be  of 
any  force  or  effect,  which  is  not  sealed  or  stamped 
M  aforesaid. 

Hance  appeared  for  the  trustees. 

Lord  BoMiLLT.— The  registrar's  certificate  is  only 
evidence  that  the  child  was  living  on  tbe  13th  Feb. 
1849,  and  not  that  it  was  born  on  any  previous  day. 
I  can,  therefore,  make  no  order  on  the  petition  until 
the  ISUi  Feb.  next,  unless  further  evidence  of  the 
date  of  the  peUtioner'a  birth  is  frodnoed. 


V.  O.  BTTTABT'S  COtTKT. 
Bcportsd     EswABD  Wmurn,  Esq.,  BanUtex-at-lAw. 

Jm.  20  and  21. 

Re  Bell's  Estate  ;  FoaTBB  v.  Bell. 

Practice— Committal  of  receiver  far  contempt — Attath~ 
menl — Cont.  Ord.  irxv^  r.  23. 

A  receiver  who  disregarded  a  four  cfaw*.  order  for 
payment  of  a  balance  certified  to  bt  due  from  iun^ 

commiltea  for  amtempt. 

This  was  a  motion  for  an  order  to  commit  « 
Teceiver  for  contempt,  under  these  circunutanoee. 

On  the  6th  Aug.  186^  tbe  diief  clerk  having 
certified  that  a  balance  of  1188JL  was  doe  from  tiw 
receiver  in  the  cause,  an  order  was  made  that  ha 
should  pay  the  same  into  court  on  or  iMfore  die  27th 
Ang.  1869.  No  payment  having  been  made  by  the 
receiver  ia  pursuance  of  this  order,  tbe  defendant 
on  the  17th  V&i.  obtained  the  usu^  foar  days*  order 
against  bim.  This  order  was  also  disr^arded, 
and  the  defendant  then  applied  under  the  39th  ^ 
the  Consolidated  Orders  to  the  record  and  writ 
clerk's  office  for  an  attachment.  Tbe  clerk  of  record 
and  writs  however  objected  to  issue  an  attachment, 
OS  being  contrary  to  modem  practice,  but  advised 
the  defendant  to  apply  to  the  court  for  an  order  to 
commit.   Hence  tl:ds  motion. 

George  Williamson  in  support  of  the  motion. 

W.  W.  Cooper,  for  the  receiver,  submitted  that 
the  proper  coarse  was  to  obtain  an  attachment. 
He  referred  to 

DanieU'R  Cbano.  Pract.  1591,  note  (x),  4tb  edit ; 

Morgan's  Chano.  Fract.  6^  ; 

Conn.  Ord.  zzxv.  r.  23 ; 

Whitehead  t,  Lijnes,  34  Bear.  161 ;  12  L.  T.  ZEep. 
N.S.3a2L 

Tbe  ViCE-CnANCBLLoa  directed  the  motion  to 
stand  over  antil  the  following  day,  that  it  migbi 
be  ascertained  whether  it  was  the  twactice  to  more 
to  commiti  or  to  proceed  by  way  of  attactaraeot. 

Jan.  21. — The  Vice-Ckakcillob,  having  com- 
municated with  the  record  and  wilt  clerk,  made  an 
OTder  to  commit  the  receiver. 

Solicitors  for  the  defendant,  WiUtamsmit  Bill, 
and  Cb. 

Solicitors  for  the  receiver,  Scott  and  Co. 
Thwrtday,  Jan.  37. 

BOUHTOir  V.  WlLLIAHS. 

Mortgagor  and  mortgagee — Payment  of  mortgage  mon^ 
into  court  mder  7  Geo.  2,  c  20 — Order  ofdiadtarge 
necessary  for  rdease  of  mortgagor. 

Payment  by  a  mortgagor  of  the  mortgage  mon^  into 
court,  under  7  Geo.  2,  e.  20,  does  not  operate  as  a 
releaee  of  the  debt  without  an  order  of  dueharge  from 
the  court. 

A  married  wotnan  prior  to  her  marriage  advanced  200i 
on  a  mortgage  security.  The  marriage  settlement  did 
not  include  the  200/.  AJter  the  marriage  the  husband 
and  wife  srparated,  and  shortly  afierwarda  thehueband 
broughtan  action  in  his  ownandhis  wife's  nameagainst 
the  mortgagor  io  recover  the  200i  The  wife  refused  to 
consent  ta  the  action  and  claimed  the  money,  end 
thereupon  the  mortgagorpaid  it  intoeourt  under  7  Geo.  3, 
e.  20.  Subeemiently,  (jr  an  arrangement  between  the 
husband  and  tie  mortgaqor  (to  which  the  wife  was  not 
a  party"),  the  money  teas  taken  out  of  court  (md  one 
half  of  it  paid  to  the  husband,  and  tie  other  half, 
qfler  deducting  1 7l.  for  captain  coats,  was  hmded  to 
Ae  mmngagtr  to  be  pidd  to  <At  mfi  on  her  rwonv^png 
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rAe  mortgaged  proptrtg  ;  the  iti/e,  iovever,  rejiatd  to 
aeetpt  Itst  tha*  10<V.  or  to  execute  a  reanuegamee. 

The  Ataband  prtdectated  the  wife  ;  cad  on  the  death  of 
the  teife,  toon  afterurardt,  a  suit  mxu  iustituted  bg  her 
legal  pznoned  repretentatices  against  the  mortgagor 
for  payment  of  the  mortgage  dell  or  to  much  of  it  at 
mi^t  be  due,  amd  in  default  for  foreeJomre : 

IJeil,  that  the  plaintifTt  tca-e  entitled  to  a  decree  for 
the  papuent  of  the  ItXhL,  icith  iaterett  at  oL  per  ceuL 
from  the  death  of  the  huAatd. 

TiiiM  vu  s  rait  tmufeired  to  thu  conrt  from  the 
GotmtT  Court  of  0jcfbcdfhiz&  The  fiuta  vece  u 

In  1858  the  defendant  WUlianiB  mortgaged  certaiii 
beehtdd  property  to  Alice  Mathews  (widow)  to 
eecore  200^  In  Jan.  1860  Mrs.  Mathews  married 
Jamea  Carr,  wfien  a  setttement  was  executed,  which 
did  not  in  tenns  tndnde  the  300t  Id  Hacch  1860 
Mr.  and  Mia.  Carr  separaled,  and  never  afterwards 
Uved  t<^etber  aa  hnsbuid  and  wife.  Soon  after  the 
leparatian  Mr.  Carr  Inoagfat  an  action  in  his  own 
and  hit  wife*a  name  to  recoTer  tlw  2002.  from  Wil- 
liams. The  actitm,  however,  was  not  brought  with 
3frs.  Carr'a  consent,  and  she  gave  Williams  notice 
to  that  effect,  and  sUted  tiiat  the  200/.  onght  to 
hare  been  included  in  the  settlement,  tad  that  Ab 
would  be  no  iwrtjr  to  any  recoDTeyauce  of  the  mort- 
gaged properly  if  Williams  pud  the  money  to  ber 
DDSbaod. 

Under  these  circnmstancea  Williams  obtained  a 
judge's  order  under  7  Geo.  2,  c  20,  s.  1,  tliat  the 
money  should  be  paid  into  court;  that  a  reooo- 
Teyaoce  ahuuld  be  executed  by  Mr.  and  Mrs.  Carr; 
that  thereupon,  but  not  before,  the  money  should  be 
paid  out  of  court  to  them,  and  that  if  tach  recon- 
veyance was  not  execated,  the  money  should  re- 
main io  court.  Accordingly,  on  the  3rd  July  1860, 
the  200/.  was  paid  into  court  by  Williams,  but  the 
order  was  io  no  oUier  respect  complied  with. 

Subsequently  Carr  and  Williams,  by  a  prirate 
arrangement,  to  which  BIrs.  Carr  was  not  a  party, 
took  the  200/.  out  of  court.  Carr  received  the  whole 
of  it,  but  by  agreement  100/.  was  handed  over  to 
Williams,  to  be  held  by  him  for  Mrs.  Carr,  and  to 
be  paid  by  him  to  her  on  her  executing  the  recon- 
vqraoce.  At  ^  same  time  Mrs.  Can-  executed 
what  purported  to  be  a  transfer  of  the  mortgage, 
but  which  was  In  fact  inoperatire,  to  a  Mr.  H^mes, 
who  had  tent  WilUams  the  200/L  to  pay  into  court, 
and  delivered  to  Holmea  the  deeds  rdnting  to  the 
property. 

Before  the  100/.  was  handed  over  to  Williams  for 
Mrs.  Carr,  Carr  deducted  from  it  17/.,  which  he 
paid  to  his  solicitor  as  costs  for  preparing  the  mar- 
riage settlement.  The  88/.  was  then  offered  to 
Sin.  Carr  as  half  of  the  mw^cage  money ;  but  she 
r^naed  to  accept  it,  or  to  execute  any  reconreyance 
of  the  property  until  she  was  paid  \QOL  There- 
upon the  83/.  was  paid  i->  Mr.  Holmes, 

Mr.  Holmes  died  in  1863,  leaving  his  widow  and 
executrix  in  possession  of  the  titU-deedi.  Mm 
Holmea  (who- was  one  of  the  defendants)  never 
disputed  that  she  held  the  83/.,  less  aeiiaia  costs, 
as  trustee  for  Mrs.  Carr.  but  the  latter  always 
refused  to  take  less  than  100/. 

Mr.  CaiT  died  in  June  1866.  Mrs.  Carr  died  in 
July  1866,  having  by  her  will  appointed  the  plain- 
tilh  in  this  suit  her  executors,  and  deriwd  to  them 
her  estates  held  on  mor^ge. 

The  plaint  in  the  suit  prayed  tat  an  <xtAes  im 
payment  by  Williams  and  Mrs.  Holmes,  or  <me  of 
them,  to  the  plaintiffs,  as  representatives  of  Mrs. 
CaiT,  of  the  200/.,  or  so  much  of  it  as  might  be  due 
in  respect  of  the  mortgage  debt,  and  in  default  of 
payment  for  the  usual  foreclosure  decree. 

Ditktntom,  Q.  C  and  fhear^  tfx  the  ^aintiffs,  coo- 


tended  that  there  had  been  no  effectual  discharge 
of  the  debt.   The  order  <rf  the  court  neccasaty  for 
the  rdeaee  of  the  ddrtor,  had  never  been  obtained  ; 
and  the  money  had  been  disposed  of  nnder  an 
arrangement  to  wbidi  Mrs.  Cair  was  no  party.  Tlie 
plaintiffs,  therefore,  aa  His.  Cair's  repreaentativca, 
were  clearly  entitled  to  the  relief  prayed.  See 
Ryl^n-f  T.  8milh,  1  My.  *  Cr.  53 : 
Bv.-nham  t.  Bennett,  2  Col.  C.  C.  2M ; 
Haaion  v.  MilUr,  14  Sm.  22. 

ludier  (with  him  Brittowe,  Q-  C)  for  the  defeo- 
dauls,  submitted  that  the  payment  of  the  mooey 
into  court,  under  the  statute,  was  a  satisfactioa  of 
the  mortg^e-debt,  which  now,  thereftwe,  had  do 
existence;  and  that  the  plaintifh  had  nodaim  in 
respect  of  it,  as  against  the  ddendnnts  or  rither  of 
them. 

The  VicB-CoAxcBixos.— It  is  quite  dear  that 
the  payment  of  the  mortgage-m«k^  into  ooor^ 
onder  the  7  Geo.  2,  c.  20,  was  a  aatisfaction  of  the 
debt,  so  far  as  r^anls  the  actual  payment  into 
court,  but  it  was  not  in  itself  a  release  or  discharge 
of  the  debtor  without  a  further  order  of  the  same 
court  to  that  effect.  ISo  such  order  has  been  made. 
The  mortgagor,  after  paying  the  money  into  cont^ 
might  have  ot^nsed  the  payment  of  it  out  d  eoott 
until  he  had  received  a  foil  discharge  from  Ua  debt ; 
but  be  took  a  different  course,  and  consented  to  n 
complicated  arrangement  by  which,  so  far  as  the 
plaintiffs*  rights  are  concerned,  they  are  not 
affected  at  all,  being  no  parties  to  it.  The 
money  never  reached  the  bands  of  Mrs.  Carr, 
and  the  legal  estate  is  vested  in  her  repro- 
sentativea.  It  ia  imposdUe  to  aay  that  she  or  the 
plaintiffs  in  her  right  bare  not  a  lien  on  the 
property  to  the  extent  (rf  WOL,  and  Uie  plaintiffs 
therefore  are  not  bound  to  reconvey  the  estate 
until  that  sum  has  been  paid.  It  is  a  mistake  to 
suppose  that  the  attorney  of  Mr.  Can-  had  any 
right  to  deduct  17iL  for  coeta  Mit  of  Mrs.  Carres 
mmety,  aa  these  costs  ought  to  have  been  pud  bj 
her  husband.  The  defendants*  case  has  failed,  and 
there  will  be  a  decree  against  them  lar  payment  of 
the  100/.  and  the  costs  of  the  suit ;  including  the 
costs  of  the  County  Court.  On  payment  of  the 
money  there  must  be  a  reconveyance  of  the  catato 
by  the  ^ntiffs  to  Mrs.  Hfdmes,  or  as  ahe  ilnU 
direct,  and  the  defendants  must  pay  intoest  at 
o  per  cent,  on  the  amount  from  the  date  of  the  death 
of  Mr.  Carr.  The  decree  will  be  subject  to  the 
right  of  Williams  to  redeem  Mrs.  Holmes. 

Solicitors  for  the  pbuntifEs  CXorfts  ifoAm  (for 
T.  and  G.  Malhm,  Oxford). 

Soticitws  for  the  defendant,  ^njfietoa  and  Tatttr- 
thall  (for  /.  .V.  C%»m,  Oxfwd). 


V.  O.  JAMESES  COUBT. 

Beported  hj  W.  H.  BKnn  ud  B.  T.  Boci.t,  Eatps..  sod  Hoa. 
BoBBBT  BuTW,  BuTisten-at-LM 

Thxndas,  Dec  ^  1869. 

TuFFBg  o.  BCbbidiih. 

Battknqitcg — Aumulmaii — Fm-fiiture. 

An  aniadtg  out  of  a  fund  wUIbX  wom  wMsef  t»  Uft 
intattt  waa  appotnted  wilt  to  mat  a  fnna» 
/breeaaerif  ka  sKoaAf  btaHM  iankn^t. 

A fter  the  death  of  the  testatrix,  but  before  tke  death  of 
the  tenant  for  life,  A.  was  adjudged  banhvpt.  After 
the  death  of  the  tenant  for  life,  but  befart  thefatC 
payment  of  the  anmtilg  moosm  du^  tAs  ioxinpAgr 
was  annuUed: 

Beld,  that  the  annm^^^^^J^^^QolQ 
Un.  Qnluun  having  a  powor  of  apfolahiMU 
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orer  certaia  propertjr  subject  to  the  life  iatereet  of 
ber  mother,  Mrs.  Fayne,  therein,  by  her  will,  dated 
the  16th  Feb.  1663,  appointed  it  to  trustees  upon 
the  following  trust  (amongst  others),  to  pa;  to  her 
hnsbaad,  the  defendant,  H.  G.  T.  Graham,  an  annuity 
of  1001  during  his  life,  to  be  paid  by  equal  half- 
y early  payments,  the  first  of  such  paymeats  to  be 
made  at  the  expiration  of  six  calendar  months  after 
the  decease  of  the  Barviror  of  her  and  her  mother. 
And  she  declared  that,  subject  to  the  trusts  therein- 
before declared,  the  trustees  should  stand  possessed 
of  the  trust  premises  and  the  income  thereof,  or  so 
much  thereof  as  should  remain  after  answering  the 
aforesaid  purposes,  in  trust  for  such  penon  or 
persons  as  ber  sister,  Mrs.  Trappes,  sboold  appoint ; 
and  in  default  of  appointment,  in  trust  to  pay  the 
income  to  Mrs.  Trappes  for  life  for  her  separate  use, 
and  after  her  decease  in  trust  for  the  diildren  of 
Hrs.  Trappes. 

The  will  then  went  on  as  follows : 

Frorided  alwafs,  and  I  beraby  deolare,  that  if  my  stid 
hnaband  ahaH  b«oome bank.ipt,  or  ihall Msign,  cbii^,  or 
encninber,  or  attempt  or  affect  to  tuslgn,  ebaxge,  or 
encmnber,  the  aaid  atmalty  of  lOOt.  aereiubefore  given  to 
bim,  or  do  or  suffer  any  act  wbarebj  the  same  annait?  or 
any  part  thereof  would.  If  beloDgia?  absolntelr  to  him, 
become  vested  iu  an;  other  person  or  persoos,  then  and  in 
such  case  the  said  annuity  shall  not  be  payable,  or  shall 
eeaae  to  be  pojahle.  as  the  oaoe  m»  require,  in  the  same 
manner  Mil  mj  said  husband  were  dead. 

By  a  codicil  to  her  will  dated  tiw  21th  May  1864, 
the  annuity  was  increased  to  an  annuity  of  150/., 
pliable  at  the  same  time  and  in  the  same  manner, 
and  subject  to  the  same  provisoes  as  to  cesser,  as  the 
annuity  of  100^  given  by  her  will. 

Mrs.  Graham  died  on  the  21st  June  1864.  Mrs. 
Fayn&  the  tenant  for  life,  died  on  the  4th  April 
1866. 

On  the  I6th  Jan.  1668  the  defendant  Mr. 
Graham  was  adjudged  a  bankrupt  on  his  own  peti- 
tion. But  by  an  order  of  the  Court  of  Bankruptcy 
dated  the  2l8t  July  1868  the  adjodicaUon  was 
annulled. 

The  chtldren  of  Mrs.  Trappes  were  the  plaintiffs 
in  the  present  wait,  and  the  bill  prayed  (inter  alia) 
for  a  declaration  that  the  annuity  in  favour  of  Mr. 
Graham  ceased  on  his  bankmptcy. 

The  trustees  of  Mrs.  Graham's  will  stated  in 
their  answer  that  they  had  been  informed  and  be- 
lieved that  on  the  7th  May  1661  Mr.  Graham  was 
upon  bis  ovn  petition  adjudged  a  bankrupt  under  a 
Scotch  sequestration,  and  that  on  the  29th  Aii^ust 
1868  he  was  discharged  of  all  debts  and  liabilities 
contracted  by  him  or  for  wliich  he  was  liable  at  the 
aate  of  the  sequestration  (rtbMay  18GL).  But  there 
vrtm  no  mention  of  any  Scotch  aeqoestration  in  the 
bilL  - 

WiUcock,  Q.  C.  and  W.  B.  Tomuead  appeared 
for  the  plaintiffs. 

Brittove,  Q.  C.  and  C.  C.  Barter  for  the  trustees. 

Kajf,  Q.  C.  and  Bradford,  for  the  defendant 
Graham,  contended  that  he  was  entitled  to  the 
annuity. 

De  Gex,  Q.  C.  and  C.  Poniiffx,  for  parties  inte- 
rested in  remainder,  contended  that  the  annul- 
ment did  not  act  retrospectively.  The  annuity  was 
forfeited.   The  following  cases  were  cited  : 

White  T.  Chitty,  13  L.  T.  Eep.  N.  S.  750  j  L.  Eep. 
lEq.872; 

lAoyd  V.  Lloyd,  L.  Bep.  2  Bq.  722 ; 

Cox  V.  Fonhlanque,  L.  Bep.  6  Eg.  4^ ; 

SmaUconAe-r.  Olivier,  13  M.  &  W.  77 ; 

Manning  v.  Cliambers,  1  De  G.     S.  282; 

jSeymowT-T.  Lacas,  1  Dr.  4  Sm.  177;  , 

Ex  pa/rte  Leaverland,  1  Atk.  145; 

AUm  T.  Oo«t«r,  1  Beav.  274 

The  yica-Ca*HCBLLO&— I  do  not  wy  a  word 


[V.C.  J. 

about  the  Scotch  sequestration,  because  I  know 
nothing  about  that.  But  with  regard  to  the  case 
before  me  upon  the  effect  of  bankruptcy  obtained  on 
the  annnitant's  own  petition,  and  annulled  on  the 
annuitant's  own  application,  and  with  the  consent  of 
his  creditors,  I  quite  agree  with  Mr.  De  Gex  that  it 
is  not  right  or  becoming  of  the  court  to  be  hair- 
splitting with  cases,  or  to  endeavour  to  fiod  minute 
points  of  differeace  between  this  case  and  tiie 
adjudged  casea,  and  I  mean  to  decide  this  case 
according  to  what  I  think  the  good  sense  and  honesty 
of  the  coses  requires  me  to  do.  Taking  the  whote 
of  the  cases  together— the  cases  which  establish  for- 
feiture and  those  which  establish  that  there  vas  no 
forfeiture — all  proceed  upon  this  broad  principle,  that 
the  general  intent  of  a  gift  of  this  kind  is  that  it  is 
to  be  for  the  personal  enjoyment  of  the  legatee,  and 
that  if  that  personal  enjoyment  is  not  to  be  bad  by 
reason  of  bankruptcy,  alienation,  or  any  other  act  or 
omission  by  which  the  property  would  be  vested  in 
any  person  or  persons,  then  the  forfeiture  takes 
effect  but  if  not,  not.  Now  I  apprehend  in  this  case 
that  the  question  to  be  tried  is  what  was  the  position 
of  tilings  at  the  time  in  which  the  first  payment  of 
this  annuity  had  become  payable.  This  annuity, 
would  not  have  become  payable  until  the  4tb  Ain^l, 
1 869.  The  tenant  for  life  died  on  the  4th  April,  1868. 
At  that  time  the  annuitant  was  a  bankrupt,  ad- 
judged bankrupt  on  his  own  petition ;  and  if  that 
state  of  things  had  continued  then,  although  the 
words  were  words  of  futurity,  the  coses  would  have 
applied.  It  would  have  been  said  you  are  a  bank- 
rupt— you  cannot  receive  this  annuity  ;  the  right  to 
receive  it  is  vested  in  somebody  else,  and  your 
right  is  gone.  But  I  suppose  it  was  the  very  fact 
of  the  tenant  for  life's  death  that  induced  the 
annuitant  to  be  active.  He  finds  the  adjudication 
to  be  a  very  serious  matter  for  him,  and  he  sets 
himself  to  get  rid  of  it.  He  does  get  rid  of  it 
absolutely  as  between  the  assignees  and  himself, 
and  his  creditors ;  and  before  any  payment  what" 
ever  had  become  due — before  any  port  of  the  annuity 
is  payable — he  has  ceased  to  be  in  that  condition, 
which  condition  alone  would  be  the  conse  of  for- 
feiture. That  being  so,  I  am  of  opinion  that  the 
annulment  of  the  bankruptcy  in  this  case  has  this 
effect.  Wood,  V.C.  in  those  cases  mentioned  it. 
You  take  the  adjudication  and  the  annulment  to- 
gether, and  the  result  is  this  can  be  done  without 
any  prejudice  to  or  affecting  any  of  the  rights  which 
hat-e  arisen  from  the  acts  of  the  assignee  ;  and  that 
being  so,  the  whole  thing  is  to  be  restored  to  the 
state  in  which  it  was  at  the  time  of  the  adjudi- 
cation of  bankruptcy.  The  man  had  therefore 
ceased  to  be  a  bankrupt  within  the  meaning  of 
this  proTisioD,  and  the  forfutnre  clause  la  not 
operative. 

A  discussion  then  arose  as  to  the  Scotch  seques- 
tration, and  bis  Honour,  after  remarking  that  what 
he  had  said  would  be  considered  a  determination 
upon  the  question  of  tiie  English  bankruptcy, 
ordered  the  canse  to  stand  over,  with  liberty  to 
amend  and  adduce  evidence  as  to  the  alleged  seques- 
tration. 

Solicitors  for  the  plidntiff,  R  Smtkee. 

Solicitors  for  the  defendants,  Rooki,  Kenrtck,  and 
Bargton  ;  and  Mmdilk  and  Co. 
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Bati^  o.  Hobs. 

J\aclic«—i^)eeial  case — PaHiea  out  of  jurisdictioa, 

T%s  tomrt  t^rtUtd  a  ipeeto/  ouh  to  beut  dbvn  for 
KnaiKf,  on  tht  e^optteatim  of  the  meaUriXf  the  jtrtt 
teaamt/orl^timtlthetnutta  beim/dtfmidatiUf  tke 
ptrmtM  tntevtfarf  in  ronaadb',  mm  wtn  oAmbI  m 
Aiw  2iH&aM4  Ana;  wmtttd  at  pattiet. 

TbiB  wu  a  apecial  case,  presented  witti  a  Tlev 
of  obtainiofT  tbe  oErioIoo  of  the  court  on  the  con- 
itrnction  of  a  viU,  as  to  whether  a  certain  fund 
ma  spedflcally  bequeathed  or  passed  as  residue. 

The  plaintiff  in  the  special  case  va«  the  wtdov 
and  executrix  of  the  testator,  and  clidmed  the 
f nnd  as  specific  legatee ;  and  the  defendants  in  the 
cue  were  the  tmitees  ot  the  residue  and  the  flrat 
tenant  for  Ufe  of  the  reaidne.  The  other  tenants  for 
life,  and  the  peraoos  entitled  in  remainder  to  the 
residue,  were  in  New  Zealand,  and  were  not  made 
parties  to  the  case. 

An  application  was  now  made  for  leare  to  set 
down  the  special  case  for  hearing,  without  bring- 
ing the  parties  ont  of  the  jurisdiction  before  the 
coart. 

G.  J.  F.  Gooie  appeared  in  support  of  the  appli- 
cation, and  referred  to 
ISftUYiotcSSi 
15  &  16  Tiot.  0. 86,  a.  51. 

T.  H.  Haddtm,  who  appeased  for  the  fanstOBs^  did 
sot  oppose  tbe  applicatioii. 

Tbe  VioH-CHiJiCEL.i.oB  ordwed  the  case  to  be  set 
down  fbr  hearing  without  making  the  absent  per- 
•ons  parties  to  this  case. 

SoUdtcwB ;  rem,  JlftDJt^  Teadalt,  KoA.  N^tmtt 
agents  for  I$aae       and  jSnu^  Bristol. 


HSMSHAW  n.  ASOBIX. 

nvcA'os — ifotum  Ut  van/  ckitf  eMi/$  eertifioate — Cons. 
Ord.  Tuan.  r.  63. 

Tkt  temct  of  No(Ms  ^  nofioa  to  varjf  tht  chief  eUrli^a 
eirt^fieaU  is  sot  oa  tmUeatim  witktn  Me  meaning  ^ 
Ctms,  Ordi  xxxv.  r.  63. 

This  was  a  motion  to  rarj  the  chi^  clerk's  oerti- 
flcate. 

Under  Cons.  Ord.  zxxr.,  r.  52,  the  time  within 
which  an  application  may  be  made,  bj  auounona  or 
motion,  to  disdurge  or  Tary  any  oartificate  which 
baa  been  dgned  aad  adopted  hj  the  judge  in 
chambOTB,  ahidl  be  eight  dear  days  after  the  filing 
of  such  certificate.  The  certificate  having  been 
ai^rored  by  the  Yice-Chancellor  was  filed  on  the 
12th  Jan.  Notice  01  moUon  to  rary  the  certificate 
was  ierred  on  the  19tb  Jan.  for  tbe  Slst  which  was 
a  seal  day,  the  20th  being  also  a  seal  day. 

A,  O.  Langlof,  in  support  of  tbe  motion,  cited 
the  case  of  WmAerby  r.  Barnard,  Joh.  41 ;  28  L.  J. 
562,  in  which  case  Vice-Chancellor  Wood  (the 
I»esent  Lord  Chancellor),  considered  that  the  words 
cf  the  order  were  satisfied  by  an  application  for  a 
summons  being  made  before  the  ex^rstion  of  eight 
days,  and  that  the  summons,  hariog  been  obtained 
within  that  time,  although  not  returnable  until 
afterwards,  was  suffldent  to  suspend  the  confirma- 
tion of  the  certificate  until  the  summons  was 
disposed  of. 

N.  Ztnd^,  for  the  plaintiff,  objected  that  the 
motion  was  not  in  time,  and  cited  Crosi  r  Sfallby, 
8  W.  B.  646,  where  the  court  gave  lesve  to  move  on 
«  day  not  a  seal  day  to  save  the  ei^t  deqrs. 


CQ-B. 

The  Vicb-Chamcbixok  obaerred  that  the  apply- 
ing for  and  issuing  of  a  anmrnons  from  a  jn^e% 
chambers  might  be  regarded  as  an  apiriication,  which 
the  service  of  notice  of  motion  could  not,  he  tberefon- 
made  no  orderon  the  motion  as  not  being  in  time. 

Soiidtors  for  the  plaintifi,  TaOam  and  Sm. 
Sdidtor  for  the  defendant,  Aty^ 


OOXTBT  OF  aXJBEN'S  BKNCH. 
Baportecl  br  T.  W.  BAtmsn  and  J.  jEtaman.  Baqm., 

Wedintdty,  Jam.  18. 

JOHBS  V.  Hill. 

Btuihrvptty — PUa£ng — Form  of  plea  taken  ordtr  of 
dtackarge  is  mt  ttUaintd  till  e^fter  aetitm  brmgki— 
C.  L.  P.  A.  1862,  s.  68— £L  A.  1661  (21  j-  26  FwC 
e.  184)  ss^  161, 164^  17a 

WhmabmhrmtdottmtehtaiMMscritrof  tbadmm 
tiB  afUr  aettem  bnagktt  ikajgk  kt  km  imm  adfrnii' 

catea  a  b<mirttpt  before  action  bromght,  the  dtfmt» 
vatet  he  pleaded  a*  one  arising  after  die  coatmatee- 
ment  of  the  action,  in  accordance  mtM  seet.  68  of  tJte 
a  L.  p.  A.  1862  ;  and  the  form  of  plaa  ^rteUd  hg 
atet.  161  of  ths  B.  A.  1861  is  not  apptioMe  totitdia 
case. 

The  word  » thereafUif'  in  sect.  161  of  tU  B.  A.  I86I 
means  after  tht  taking  ejfe^  of  the  order  of  disc6aty$, 

Harris  v.  James,  9  JEkut,  82,  commented  on  aad  di»- 
tinguithed. 

Declaration  on  a  bill  of  exchange  dated  the  28tlr 
July  1868,  at  three  months,  aoOBpted  by  the  de- 
fendant and  indorsed  to  the  North  and  South  Walea 
Banking  Company,  whose  registered  paUic  offieer 
was  the  pidntiff. 

Flea  (dated  15th  Dec.  1868)  that  before  the  com- 
mencement cf  the  suit  the  defendant  became  bank- 
nipt  within  the  true  intent  and  meaning  of  the 
statute  in  force  concerning  bankrupts,  and  that  the 
causes  of  action  in  the  declaration  mentioned  accrued 
to  the  plainUff  before  the  ddtadant  to  becaaw- 
bankrupt. 

Issue  thereon. 

At  the  trial,  which  took  place  before  Brett  J.  at 
the  Liverpool  Spring  Asdzes  1869,  it  appeared  that 
the  defendant  had  teen  adjudicated  a  bankrupt  oa 
the  Srd  Sept.  1868,  the  bill  becoming  due  on  di» 
28th  Oct.  1868.  The  writ  in  the  action  issued 
ontiie  nth  Nor.  1868,  aad  the  defendant  did  not 
obtain  his  order  of  discharge  till  tbe  27th  Nor. 
1868.  The  dedaration  was  delivered  on  tbe  2nd 
Dec  and  the  plea  of  the  defendant's  bankruptciy  was 
delivered  on  tiie  15th  Dec.  The  order  of  discharge 
bore  date  the  28th  Dec  1868.  The  above  facts 
having  been  proved,  the  teamed  judge  directed  tb* 
verdict  to  be  entered  for  the  pluntiff,  on  the  ground 
that  the  plea  was  sot  proved,  and  declined  to 
amend  the  plea  except  on  payment  of  the  pUlntifTa 
costs,  but  gave  tbe  defendant  leave  to  move  to 
enter  the  verdict  for  bim  should  the  court  be  x€ 
opinion  that  the  plea  had  been  proved. 

Hodgeon,  having  obtained  a  rule  nisi  calling  on  the 
pldntUf  to  show  cause  why  ttie  verdict  should  not 
be  entered  for  the  defendant, 

S.  O.  WiSiam  now  showed  cause  acaiiMt  tha 
rule.   The  defendant's  plea  was  not  proved  as 

pleaded,  sedog  that  he  did  not  obtain  his  order  of 
discharge  till  after  action  brought.  The  form  of 
plea  given  in  sect.  161  of  the  B.  A.  1961  (N  *  2» 
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¥lct.  e.  1S4)  is  not  appropriate  to  such  aetie  h  the 
preKDt.  Thtit  section  providea  that  "  the  order  of 
discharfe  shall,  upon  takiog  effect,  discharge  the 
Mnknipt  from  all  debts,  claims,  or  demoods  prore- 
«Ue  under  his  baalmiptcy  save  u  berelB  oOMiiriae 
prarided ;  ani  if,  thereafter,  he  ohoU  be  arreeted,  or 
any  action  shall  be  brought  against  him  for  any 
muh  debt-,  <^m,  or  demaad,  he  shall  be  discharged 
vpoD  entering  an  appearance,  and  may  plead  in 
general  that  the  cause  of  action  accrued  before  he 
became  baakrapt,  and  ma/  gire  Uits  Act  and 
the  ipeeial  matter  in  eridenee ;  and  tbe  order  trf 
diadiarge  thsll  he  luflldent  evidence  of  the  bank- 
RiptG7  and  tbe  proceedings  precedent  to  tbe  (H^er 
of  discbarge."  It  will  be  contended,  on  the  othw 
Bide,  that  the  vord  "thereafter"  in  Miis  section 
means  after  the  adjadication  of  bankraptcj,  but  it 
is  anbmitted  it  can  only  meui  after  the  taking 
effect  of  the  order  of  discharge.  [Huhhit,  J. — 
If  it  refemd  to  the  bankruptcy,  and  not  to  the 
order  of  discharge,  the  bankrupt  would  be  entitled 
to  be  discharged  from  custody,  though  he  had  not 
obtained  his  order  of  discharge.]  Thttt  absurd 
consequence  wonld  undoubtedly  follow.  The 
general  anderatanding  has  certainly  been  ^t 
the  form  of  plea  giren  in  tbe  wove  section 
la  only  applicable  to  cases  where  the  order  of 
disdiarge  has  been  ol^ined  before  the  commence- 
Dient  of  the  action.  Thm,  in  Bnllen  and  Leake's  Pre- 
cedents, p.  607  (8rd  edit.),  it  is  laid  down  that 
tbe  general  form  of  plea  of  the  defendant's  bank- 
raptcy  is  given  only  in  actions  brought  i^inst  the 
bankrupt  after  obtaining  bis  order  <rf  disdiarge. 
Tbe  order,  however,  dischargn  tbe  bankrupt  from 
all  debts  and  diums  proveable  under  the  bankruptcy. 
If  the  action  is  commenced  before  tbe  order  of 
discbarge  is  obtained,  the  order,  when  obtained, 
may  be  pleaded  as  abore ;  or  if  after  plea  pleaded, 
it  mast  he  pleaded  pmt  darrein  wUinaanee."  In  tbe 
Buikmptcy  Act  of  1849  (12  ft  13  Viet.  e.  106)  this 
vas  made  to  appear  distinctly.  Beet  SOS  <a  that 
■tatvte  enacts  **  that  any  bankrupt  who  shall,  after 
his  oertifleate  shall  have  been  allowed,  be  arrested 
or  hare  any  action  brought  i^ainst  him  for  any 
debt,  claim,  or  demand  proveable  under  his  bank- 
niptey,  shall  be  disdiarged  upon  enteiing  an  ap- 
liearanoe,  and  may  plead  In  general  tiiat  the  cause 
of  action  accrued  before  he  became  bankrupt,  and 
may  gire  this  Act  and  the  special  matter  in  eri- 
denee." There  can  be  no  doubt  that  the  wOTds  of 
tliat  section  do  not  apply  to  the  case  of  an  action 
brought  before  the  certificate  was  allowed  ;  and  the 
Act  of  1661  merely  substitutes  for  tbe  certificate 
the  order  of  discharge,  learing  the  effect  of  the 
feetion  fai  other  respects  lia  same.  If  the 
contention  of  the  other  side  vere  correct, 
it  would  follow  that  although  there  was  no 
defence  to  the  action  at  its  commenoement,  and 
the  plaintiff  was  therefore  juetiSed  in  bringing 
it;  still  the  order  of  discharge  subsequently  ob- 
taaned  would  relate  back,  and  hare  the  efifeot  of 
making  the  plaintiff  pay  the  defendant's  costs. 
nUBLLOR,  J.— And  it  might  well  seem  that  at  the 
time  of  the  commencement  of  the  action  the  defen- 
dant  might  never  get  his  order  of  diBdutrge.J  Tbe 
reason  why  the  words  ■*  after  his  certificate  shall 
liBVe  been  allowed  "  in  sect.  205  of  the  Act  of  1849, 
or  similar  wordv,  are  not  repeated  in  the  Act  of 
1861,  is- probably  that  the  prori^oos  as  to  the  non- 
liability of  the  bankrupt  upon  any  promise  to  pa^ 
any  debt  discharged  by  the  certificate,  and  as  to  lus 
freedom  from  arrest  and  defence  to  action  are  con- 
tuned  in  two  separate  sections  in  the  former  Act, 
and  therefore  it  was  necessary  to  repeat  the  words 
in  each  section,  whilst  in  the  Act  <a  1861  they  ate 
hoOt  contained  in  tiie  same  section.  If,  then,  the 
defence  relied  on  by  die  defendant  is  one  irhich 
anie  nfter  tho  oommenocment  irf  the  aetiwi,  it 
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should  have  been  jdeaded  as  such ;  for  sect.  168  of 
tbe  Common  Law  Procedure  A.:t  1 852  prorides  that 
**  any  defence  arising  after  the  commencement  oC 
t^  action  shall  be  pleaded  according  to  the  foct^ 
without  any  formal  ooramencement  ot  ooncloaion;. 
and  any  plea  which  does  not  state  wheAer  the  de- 
fence thenin  set  up  arose  before  or  after  action- 
■hall  be  deemed  to  be  a  plea  of  matter  arising  before 
action."  Though  the  defendant  obtained  his  order 
of  dischai^  on  Nor.  27,  the  order  of  discharge  bcHra 
date  Dec.  28 ;  therefore  the  defendant  was  not  in  a 
position  to  plead  it  iriien  the  plea  was  deliwed  «• 
Dec.  16 ;  and  tbe  offer  baring  been  made  to  the 
defendant  by  the  learned  judge  who  presided  at  13» 
trial  to  amend  on  payment  of  the  plaintiff's  costs, 
which  was  refused  the  defendant,  it  is  suhmittaa 
that  the  defendant  ou^t  not  now  to  be  allowed  to 
amend  on  any  terms. 

Boston,  ia  support  of  the  rule. — Tbe  plea  is 
merely  a  ftmnal  one,  stating  that  the  plaintiff  be- 
came bankrupt  and  that  the  cause  <rf  acU<m 
accrued  before  the  commencement  of  the  acUon, 
wbich  is  true.  Sueb  a  formal  plea  could  not  mis- 
lead anyone,  what  was  intended  by  it  b^ng  obrioilP, 
namely,  that  the  defendant  wai  released  from  the 
debt  by  means  of  the  order  of  disdiaj^  If  the 
plea  had  been  ideaded  in  the  other  form,  the 
plaintiff  would,  l^  it.  22  &  28  of  Trinity  Term  185S, 
be  at  liberty  to  confess  the  plea,  and  thereupon  be 
entitled  to  the  costs  of  tbe  cause  up  to  tbe  time  of 
pleading  tbe  plea,  which  in  justice  and  right  he 
would  not  be  mtitled  to.  On  tbe  matter  of  the 
date  of  tiie  order  of  discharge.  Ex  parte  Bdl,  8S 
L.  J.  50,  Bajik. ;  8  L.  T.  Rep.  K.  S.  370,  is  an  autho- 
rity in  the  defendant's  farour.  There  it  was  held 
that  the  words  "order  of  discharge"  denote  two 
different  tblngs~(  I)  tbe  order  made  by  the  court 
on  tite  ap[Aicatioa  the  bankrupt,  and  which  is 
made  and  piononnoed  by  ttie  commissioner  subject 
to  appeal,  and  is  recorded  in  the  prooeediogs ;  and 
2)  that  further  document  or  certificate  which  is 
ormslly  drawn  up  and  handed  over  to  the  bankrupt 
after  the  time  allowed  for  appealing  has  elapsea. 
LordWestbnryC.  said,  "Theorderof  discharge  takes 
effect  from  the  time  wtien  it  is  granted  by  the 
commisnoner ;  and  that  being  the  particular  dsgr 
when  it  is  recorded,  It  ia  said  with  propriety  that 
it  shall  take  effect  'immediately  from  ita  date;' 
bat  inasmuch  as  a  time  is  allowed  daring  which  It 
is  competent  to  any  party  interested  to  apjdy  to  the 
court  to  review  tbe  order,  when  it  may  be  annulled, 
siupended,  or  recalled,  tfarat  condition  is  fulfilled  by 
stating  that  it  shall  'take  effect'  subject  to  that 
power  of  ai^ieal ;  that  is  to  say,  tbe  order  of  die- 
ciiorge  shall  teke  effect  from  tiie  time  when  it  to 
prODoanoed,  provided  it  be  not  annulled,  suspended, 
or  recalled  within  the  time  allowed."  And  again. 
It  is  impossible  to  hold  that  the  order  of  discharge 
spoken  M  in  the  161st  section  can  be  iba  order  of 
mscharge  which  is  afterwards  to  be  dsUvered  to  the 
bankrupt,  because  it  is  said  that '  the  order  of  die- 
charge  shall  upon  taking  effect  discharge  the  bank- 
rupt/ 4c.  These  words  'upon  taking  effect'  were 
inserted  to  provide  for  the  possibility  of  tbe  order 
being  suspMided ;  because  If  the  order  be  suspcaided 
by  the  commissioner  the  order  can  take  effect  only 
from  tlie  end  of  the  period  of  suspension."  More- 
over, It  was  incamboit  on  the  defendant  in  the  pie- 
smt  case  to  plead  his  order  of  discharge,  otherwise 
heooatdnot  obtain  tbe  benefit  of  it  or  resist  an 
execution:  (Roaa  v.  BaiUg,  19  L.  T.  Kep.  K.  S. 
180  ;  87  L.  J.  204.  Q.  B.)  [Cockbdrh,  C.  J.— "^08 
point  need  not  be  further  argued.  The  court  feela 
itself  bound  in  this  matter  by  the  decision  of  tlie 
Lord  Chancellor  In  Ex  parte  fisff,]  The  wder  of  dls- 
cha^  was  obtained  on  the  27th  N«r.,  and  tSl  such 
matten  an  made  knoBf^,«9dl^^ssMiM>^i€ttN- 
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■WKut in  tine Gasette.  NotwiUuUndiDgthat,  tbeplain- 
4iff  proceeds  and  deliven  his  declaration  on  the  2ad 
Dec. ;  the  plaintiff  has  thai  brought  upon  himself 
whatever  hardship  the  plea  infltcta,  by  delivering  his 
declaration  after  he  must  have  known  that  the 
defendant  bad  obtained  bis  order  of  discharge.  The 
^aintifl  might  hare  appealed  to  the  court  for  leave 
to  discontinue,  insteaa  of  joiniag  issue  on  the  plea; 
and  it  is  laid  down  in  Archbold's  Practice,  p. 
that  "  the  terms  upon  which  a  party  is  allowed  to 
discontinue  are  in  the  discretion  of  the  court." 
{CocKBUBir,  C.  J. — The  whole  strength  of  your 
vgumcDt  consists  is  this,  that  though  the  plea 
relates  not  to  the  order  of  discharge  but  to  tbe 
bankruptcy  generally,  yet  it  is  perfectly  well  under- 
stood  io  tbe  profession  to  relate  to  the  order  of  dis- 
charge having  been  obtained,  and  therefore  that 
when  the  plea  was  delivered  to  the  plaintiff  he  should 
have  known  about  it]  It  is  stated  in  Chitty  on 
Cmtracts,  p.  774  (7th  edit),  that  "  if  the  order  of 
discharge  were  obuined  after  declaration,  but  bef oro 
.plea,  it  would  be  snflScient  to  rely  upon  the  geoend 
^ea  given  by  the  statute  without  pleading  the 
bankruptcy  specially ;  that  is  without  setting  forth 
all  the  proceedings.  And  it  would  seem  that  since 
the  15  &  16  Vict.  c.  76,  ss.  51,  52,  this  form  of  plea 
will  be  sufBcieut,  even  where  both  tlie  bankruptcy 
and  the  order  of  discharge  are  after  action  brou^t" 
[C!ocKBDBir,  C.  J.— But  it  goes  on:  "but  in 
such  a  case  the  plea  should  be  pleaded  puU 
darrein  continuance"!  But  that  is  where  both 
the  bankruptcy  and  the  order  of  discharge  are 
after  tbe  commencement  of  the  action;  but  in  the 
lireseDt  case  tbe  bankruptcy  was  btfore  and  only  the 
order  of  discharge  after  the  commencement  of  the 
action.  It  would  be  a  great  injustice  to  compel 
the  defendant  to  pay  the  plaintiff's  costs  under  the 
■circumstances  of  this  case ;  tbe  adjudication  of 
.bankruptcy  strips  the  defendant  of  all  his  property, 
and  it  would  produce  the  most  pernicious  conse- 
•quences  to  allow  each  creditor  liberty  to  commence 
■an  action  against  him,  to  which  he  has  no  defence 
before  obtaining  his  order  of  discbarge,  and  to  sign 
judgment  and  arrest  him.  In  Simpgon  v.  Maravita,  20 
JU  T.  Rep.  N.S.  275,  where  the  defendant  was  adju- 
dicated ^nkrupt  by  the  Irish  Court  of  Bankruptcy 
on  Nov.  20,  1868,  and  the  certificate  was  signed  on 
Jan.  12,  1869,  but  detained  in  court  for  a  month  in 
order  Aat  any  creditor  might  appeal  against  its 
bdng  granted,  it  was  held  that  ^e  certificate 
cpeiatea  from  the  date  of  its  execution,  notwith- 
atanding  its  detention  in  court  for  a  month  subse- 
quently, and  that  the  certificate  operated  as  a 
discharge  from  arrest  for  the  costs  of  the  action  as 
well  as  for  the  amount  of  the  debt,  on  the  ground 
-tliat  the  costs  were  accessory  to  the  principal. 

fUAHMBM,  J. — It  may  be  that  you  are  discharged 
rom  the  costs,  but  the  question  is  whether  you 
Aiustjiot  plead  "according  to  the  fact,"  as  required 
by  sect  68  of  the  Common  Law  Procedure  Act 
1852.  The  plaintiff's  hypothesis  at  the  time  he 
■commences  the  action  is  that  yon  will  never 
set  your  order  of  discharge.]  Tbe  defence 
leally  arose  before  action  brought,  though  not 
perfected  till  afterwards.  In  Harris  v.  Jamet, 
»  East,;82,  it  was  held  that  tbe  certificate  of  a  bank- 
rupt allowed,  after  filing  of  the  plaintiff's  bill,  and 
before  plea  pleaded,  was  evidence  to  support  the 
general  plea  in  bar  given  by  tiie  sUt  6  Geo.  2,  c  30, 
a.  7,  that  before  tbe  exhibiting  the  plaintiff's  bill 
the  defendant  became  a  bankrupt,  and  that  the 
cause  of  action  accrued  before  he  became  a  bank- 
-rapt  "It  was  contended  on  the  part  of  the 
plaintiff,"  said  Lord  EUenborough,  C.  J.,  in  deli- 
vering judgment  "that  the  matter  of  the  defen- 
dant's discharge  having  arisen  after  the  filing  of 
the  idatntiff's  hill,  dioold  have  been  plraded  as  a 
Clea  after  the  last  cmtlnoanoew  To  whiidi  It  was, 


on  the  part  of  the  defendant  answered,  that  if  area 
the  matter  of  tbe  discbarge  grew  by  Uie  allowance 
of  the  certificate,  and  was  not  merely  to  be  proved 
in  evidence  by  it;  yet  that  even  so,  and  if  the 
allowance  of  the  certificate  were  specialty  pleaded, 
it  could  not  be  pleaded  in  terms  as  a  plea  alter  the 
last  oontimtance,  inasmuch  as  do  continoaaee  liad 
in  fact  intervened  between  tbe  time  of  the  bill  filed 
and  of  the  plea  [deaded.  It  was  further  argued,  on 
the  part  of  tbe  plaintiff,  that  this  plo,  and  the 
general  bar  arising  out  of  it  was  only  given  by  the 
statute  in  favour  of  persona  conforming  to  the 
direction  of  the  statute,  who  should  "  afterwards  " 
(f-e.,  after  they  bad  so  conformedV  "be  arrested, 
prosecuted,  or  impleaded,  for  any  deibt  due  befim 
such  time  as  he,  she,  or  they  might  become  buik- 
rupt,"  and  it  was  contended  that  tbe  word  "after* 
wuds,"  by  reference  to  the  antecedent  matter, 
ai^lied  only  to  cases  in  which  the  action  was 
commenced  after  tbe  bankrupt  had  already  con- 
fonned,  and  obt^ned  his  cwtlflcate  in  protrf  of 
such  his  ctmformity.  But  it  appears  to  us,  on 
reference  to  the  different  provisions  of  the  A^ 
to  have  been  the  object  of  it  that  every  bank- 
rupt who  had  obtained  bis  certificate  of  conformity, 
and  which  had  been  duly  allowed,  should  be  there- 
upon {i.e.,  upon  pleading  such  nlea  and  producing 
such  his  certificate)  discharged  from  all  liis  debts 
due  or  owing  at  tbe  time  that  he  did  become  bank- 
rupt for  which  he  should  have  been  impleaded  alttx 
his  baokruptey ;  and  that  the  discbarge  given  him 
was  meant  to  be  a  bar  to  all  remedy  by  suit  t^ainst 
him,  commenced  after  his  bankraptoy  for  debts  due 
antecedent  to  bis  bankruptoy.  .  .  .  Another  argu- 
ment in  favour  of  tbe  delendaot  arises  trom  the 
13th  section  providing  only  for  the  rdief  of  the 
bankrupt  whose  certificate  shall  be  obuined  after 
judgment ;  so  that  a  bankrupt  who  shall  obtain  his 
certificate  after  action  brought  and  before  judgment, 
would  have  no  advantoge  ot  such  certificate  if  the 
construction  contended  for  by  tbe  plaintiff's  counsel 
were  to  prerail.  But  we  cannot  suppose  that  it 
was  the  intention  of  the  Legislature  that  the  certi- 
ficate of  a  bankrupt  riiould  prevent  his  creditor 
recovering  against  nlm  if  his  certificate  were  ob- 
tained before  the  commencement  of  the  action,  or 
having  personal  execution  against  him  if  obtfuned 
after  the  judgment ;  and  that  he  diould  still  remain 
liable  to  his  debu  if  he  obtained  his  certificate  after 
the  commencement  of  the  action  and  before  judg- 
ment." This  reasoning  it  strictly  applicable  to  the 
circumstences  of  tbe  present  case.  [CoCKBOBit, 
C.  J. — But  does  it  meet  ^e  provisions  ot  sect  68  of 
tbe  Common  Law  Procedure  Act  1852  ?]  The  de- 
fence is  the  whole  proGeedings  in  bankrujitcy,  eol- 
minattng  in  the  order  of  discaarge. 

A  G.  Williams,  in  reply.— The  language  of  5 
Geo.  2,  c  30,  s.  7,  on  which  the  case  of  Morrison  T. 
James  was  decided,  differs  from  that  of  the  subse- 
quent Acts.  Sect,  126  of  6  Geo.  4,  c.  16  enacts 
"  that  any  bankrupt  who  shall  after  his  certificate 
shall  have  been  allowed  be  arrested  or  have  any 
action  brought  against  him,  &c.,  shall  be  discharged 
upon  common  bail,  and  may  plead  in  general  that 
the  cause  of  acUoo  accrued  before  he  became 
banlcrupt"  &c.  This  may  be  said  to  repeal  the  de< 
cisioo  in  Barris  v.  Jaines,  and  the  language  of  the 
other  Bankruptoy  Acts  which  succeeded  is  of  a 
similar  duuneter. 

(JocKBiuH,  C.  J. — I  think  this  rule  most  be  dis- 
diarged.  If  the  language  of  the  statute  which  w« 
are  now  considering,  and  that  of  the  statntes  imme- 
diately preceding  it  had  been  tha  same  as  that  of 
the  statute  of  Geo.  2,  I  should  have  felt  myodf 
bound  to  follow  the  decision  of  Lord  Elieoboroo^ 
in  the  case  of  Morris  v.-.j|iuisf  wbichrhasJiMliGited, 
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tajing  at  the  same  time  that  the  jodgment  iarolves 
leasoDing  of  a  rather  subtle  character.  Howevar, 
notwitbatanding  that,  I  should  hare  fonoved  in  the 
fbotstepa  of  my  learned  predecetsor.  If  the  Legis- 
latore  bad  intended  that  the  mere  fact  of  adjadica- 
tion  of  banlcrnptcj  should  hare  the  effect  of 
stopinng  all  actions  against  the  bankrupt,  nothing 
could  be  more  easy  than  for  the  Legislature  to  say 
so ;  and,  looking  at  the  matter  oaljr  with  reference 
to  principle  and  policy,  I  regret  that  the  Legisla- 
ture has  not  thought  proper  to  say  so,  for  I  think 
it  moat  improper  that  actions  should  be  maintfuned 
whilst  proceedings  in  bankruptcy  are  pending,  and  ! 
it  is  probable  that  the  bankrupt  will  get  his  order 
of  discharge.  During  that  time  I  think  all  pro-  . 
eeediogs,  except  those  under  the  bankruptcy,  should 
be  suspended ;  for  otherwise,  in  all  probability, 
money  is  thrown  away  in  useless  expenses,  and  the 
estate  of  the  bankrupt  is  lessened.  But  the  Legisla- 
ture has  not  thought  fit  to  enact  that.  The  language 
of  the  statute  of  Geo.  2  was  certainly  ambiguous,  but 
I  think  that  the  language  of  the  statutes  relating  to 
bankruptcy  which  hare  followed  it  are  anythiog  but 
ambiguous  ;  for  wben  the  language  is  that  the  order 
of  discharge  "shall  upon  taking  effect  disdiai^  the 
bankrupt  from  all  debts,  claims,  or  demands  proT- 
able  under  the  bankruptcy,"  I  understand  the  mean- 
ing of  the  Legislature  to  he  that  it  is  the  order  of 
discharge  and  not  the  antecedent  proceedings  in 
bankruptcy  which  is  to  bare  that  effect  And 
this  ii  rendered  clearer  by  the  words  which  fol- 
low :  "and  if  thereo/ter  he  shall  be  arrested,  or  any 
action  shall  be  brought  against  him  for  any  audi 
debt,  claim,  or  demand,  he  shall  be  discharged  upon 
entering  an  appearance,  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became 
bankrupt,  aod  may  give  this  Act  and  the  special 
matter  in  eridence,  and  the  order  of  discharge  shall 
be  aofflcient  eridence  of  the  bankruptcy  and  tiie  pro- 
ceedings precedent  to  the  order  of  disdiaige."  I  do 
not  see  how  it  is  possible  to  doubt  that  by  these 
words  is  meant  that  the  immunity  from  legal  pro- 
ceedings is  to  arise  from  and  out  of  the  order  of 
cUscharge^  and  does  not  attach  to  any  of  the  pro- 
ceedings anterior  to  the  carder  of  discharge,  which 
are  important  only  in  so  far  aa  they  lead  to  the 
OTder  of  discharge  out  of  which  the  defence  must 
arise.  It  seems  to  me,  therefore,  that  the  defence 
in  the  present  case  was  a  matter  arising  after  action 
brought.  I  am  the  more  conflrmed  in  this  Tiew 
from  the  observations  made  by  my  brother  Hannen 
in  the  progress  of  the  argument,  that  this  plea  in 
the  particular  form  In  which  it  has  been  pleaded 
would  be  equally  applicable  to  the  case  of  an  action 
brought  before  adjudication  of  bankruptcy  where  the 
adjudication  was  eventuaUy  followed  by  an  order  of 
discharge.  To  leare  it  in  doubt  to  which  of  the  two 
cstes  this  plea  was  intended  to  refer  was  to  produce 
the  very  eril  wUdi  the  68th  section  of  the  Common 
Lav  Procedure  Act  1852,  was  intended  to  prevent. 
In  order  to  get  rfd  of  such  formal  pleas  aa  the  one 
In  question,  that  section  was  made  positive  in  its 
terms,  and  insists  on  the  necessity  in  pleading  of 

S'ving  effect  to  the  distinction  between  grounds  of 
fence  which  arise  before  and  those  which  arise 
after  the  commencement  of  the  action.  I  think,  for 
the  reasons  which  I  have  given,  that  the  defence 
relied  on  in  the  prevent  case  was  matter  arising 
after  the  commencement  of  the  action,  seeing  that 
the  simple  adjudication  would  not  be  an  answer  to 
the  action,  but  must  be  followed  by  the  order  of  dis- 
charge, and  Mr.  Hodgson,  having  refused  to  amend 
OQ  the  terms  proposed,  must  abide  by  the  conse- 
quences. I  think  the  plaintiff  ought  to  have  his 
eoeta,  but  he  must  not  have  his  debt  twice  over.  All 
we  can  do  is  to  allow  the  plaintiff  to  issue  execution 
for  his  costs ;  or  perhaps  a  better  would  be 
to  allow  the  defendant  to  amend  bii  plea  and 


[Q.  B. 

make  it  a  good  one  ou  payment  of  the  plaintiff's- 
costs. 

Mellor,  have  come  to  the  same  conclusion. 
I  entertained  considerable  doubt  on  the  subject 
during  the  argument,  and  I  should  feel  bound  by 
the  decision  in  Harris  v.  Jatnes,  to  which  Mr.. 
Hodgson  referred,  if  I  did  not  think  that  we  were 
relieved  from  the  effect  of  that  decision  by  the 
subsequent  l^slatlon  on  the  snbjret  Jjooking  at 
the  context  of  the  161st  section  of  the  Bankruptcy 
Act  1861,  which  has  reference  to  the  order  of  dis- 
charge and  the  mode  of  obtaining  it,  and  theix 
reading  the  section  itself  which  provides  that  "  the 
order  of  diachaige  shall,  upon  taking  effect,  dis- 
chai^  the  Imnkrupt  from  all  debts,  elaima,  or 
demands  provable  under  bis  bankruptcy,"  and  then 
subsequently  enacts  that  "  if  thamfler  be  shall  be 
arrested,  or  any  action  sh^Ll  be  brought  against  him 
for  any  such  debt,  claim,  or  demand,  he  shall  be- 
discharged  upon  entering  an  appearance,  and  may 
plead  in  general  that  the  cause  of  action  accrued 
before  he  became  bankmpt,  I  eome  to  the 

conclusion  that  the  contention  of  Mr.  Williams  la. 
well  founded.  If  it  had  not  been  for  the  other 
sections  which  throw  light  upon  the  meaning  of 
this,  I  might  have  felt  myself  bound  by  the 
reasoning  of  Lord  Ellenborough ;  but  looking 
at  the  words  of  this  section,  following  as  it 
does  secMons  which  have  reference  to  the  mods 
of  obtaining  the  order  of  discharge,  the  effect  of  it 
is,  I  think,  as  my  Lord  has  stated  it.  The  following, 
eectlons  also,  the  162nd  and  lC3rd,  relate  to  tba 
order  of  discharge,  the  former  relating  to  the  release 
of  the  bankrupt  when  arrested  after  the  order  of 
discharge  takes  effect,  the  latter  to  the  effect  of  the 
order  in  the  case  <it  pactnera  of  the  bankrupt. 
Then  the  164th  section  enacU  that  "  after  the  oroec 
of  discharge  takes  effect,  the  bankrupt  shall  not  be 
liable  to  pay  or  satisfy  any  debt,  claim,  or  demand 
provable  under  the  bankruptcy,  or  any  part  thereof, 
on  any  contract,  promise,  or  agreement,  verbal  or 
written,  made  after  adjudication  ;  and  if  he  be  sued 
on  any  such  contract,  promise,  or  agreement,  ha 
may  plead  in  general  tliat  the  cause  of  action 
accrued  pending  proceeedings  in  bankruptcy,  and 
may  give  this  Act  and  the  special  matter  in 
evidence."  Whea  we  look  at  all  these  sections 
together,  it  seems  to  me  that  we  are  relieved 
from  the  effect  of  the  decision  of  Lord  Ellen- 
borough  in  Harris  v.  James,  under  the  atatuto 
of  Geo.  2,  and  -that  we  are  at  liberty  to  con- 
strue the  words  of  the  16Ist  section  of  the  Act  of 
1861,  according  to  their  natural  meaning,  and  effect. 
That  being  so,  the  68th  section  of  the  Common  Law 
Procedure  Act  1852  provides  very  distinctly  with 
reference  to  pleading  of  this  kind,  that  "  any  de- 
fence arising  after  the  commencement  of  any  action 
shall  be  pleaded  according  to  the  fact,  without  any 
formal  commencement  or  conclodon  ;  and  any  plea 
which  does  not  state  whether  the  defence  therein 
set  up  arose  before  or  after  action  shall  be  deemed 
to  be  a  plea  of  matter  arising  before  action."  It 
appears,  therefore,  to  me,  that  the  plea  pleaded  to 
this  declaration  was  not  the  right  plea  to  raise  the 
defence,  and  was  not  pleaded  in  such  a  manner 
that  the  plaintiff  could  have  properly  met  it ;  and  I 
have  come  to  the  same  conclusion  as  my  Lord,  that 
the  defendant  should  be  allowed  to  amend  the  plea 
on  the  terms  of  paying  the  plaintiff's  costs. 

HjiifitEir,  J.~I  am  of  the  same  o^nion  ;  and  I 
arrive  at  the  conclusion  in  this  way.  I  consider  the 
68th  section  of  the  Common  Law  Procedure  Act 
1852  to  be  explicit  and  applicable  to  a  plea  of  thia 
kind.  It  enacts  that  a  defence  arishig  after  the 
commencement  of  an  action  shall  be  pleaded  acced- 
ing to  the  f»ctt  and  that  any  plea,  which  *^o^  not 


JoiTKS  V.  Hill. 


HAMUtt.  iL  SCaxxik. 


[Q.B. 


«late  wbetiur  the  defence  Oiei^  aet  m  arwabef  m* 
or  after  actkm,  elull  be  deemed  to  be  a  pka  of 
matter  aiiiing  before  aotkm.  The  qoesUon  might 
aritb  What  ii  the  defence  in  the  weMnt  oaie  ?  If 
^  defence  be  that  the  defendant  beeama  weptieitor 
a  bankrupt^  that  is  a  defence  whidi  arose  befoee 
action ;   but  if  bankruptcy  Mta^jUcUer  ia  not  a 
defence  to  the  action,  bat  dependa  en  vheth« 
Ibe  atiet  of  dlicharge  ia  obtained,  then  Booe  the 
coder  of  dlecharffe  wai  not  obtained  till  after  the 
action  vai  commenced,  the  defence  relied  on  ii  one 
•xisiDg  after  action  Ivoaght.   This  being  lo,  the 
plea  pleaded  left  it  open  to  the  plaintiff  to  saj — 
"  Since  the  defendant  does  not  say  that  hia  defence 
arose  after  the  c<Knmenc«nent  of  the  action,  I  sup- 
Vose  it  arose  before  the  action  was  coramenced,  and  if 
nemeanstosaythat,  I  traveTSethealiegatiQtt,and  vill 
pnt  him  to  proof  of  the  fact"   I  do  not  think  tUa 
view  <^  the  case  is  affected  by  the  arguments  as  to 
liability  to  costs  on  ttie  one  side  or  Um  other; 
because  if  Mr.  Hodgson  is  right  in  his  view,  as  to 
which  I  say  nothing,  that  the  order  of  discharge 
-operates  as  a  discharge  from  the  coata  of  the  aotini 
aa  well  as  from  the  debt  itself,  then  it  would  follow 
that  if  the  defendant  had  pleaded  according  to  the 
fact  that  the  defence  arose  after  action  broaght, 
namely,  by  bis  haTing  become  bankrupt  and  obtained 
bis  order  of  diacharge,  be  would  not  be  liable  to  pay 
the  coets  op  to  that  lime  which  under  other  ciroum> 
stances  he  would  be  liable  ta  pay.  Wh^lier  that 
would  be  ao  or  not,  I  arrire  at  tin  conduaioD  that 
Hie  68th  section  of  the  Common  Law  Frocedore  Act 
1862  was  intended  to  apply  to  cases  of  this  kind,  and 
to  ideas  which  may  be  like  fonnulte  simply,  as  Mr. 
Hodgson  says  this  is,  as  well  as  to  other  pleas ;  and 
I  think  it  was  the  duty  of  the  defendant  to  malro  it 
dear  hy  hit  plea,  whether  that  which  ha  nliei  on 
fai  an  answer  to  the  acUon  arose  btian  or  after  the 
action  waa  commenced  against  him. 

Dtfenibnt  to  be  atfowed  to  amend  pka  on  payment 
of  plaintiff'' 3  costs. 

Attorneys  for  the  plaintiff,  Dmum,  Squar^j  and 
Co^  I^Terpool. 

Attorney  for  the  di'fendant,  Stadpoole. 


Friths,  •'o*  28. 

SIAB8HAI.L  V.  MaKTIIT. 

Coeli—Shmdermta  wordv—Efftcl  of  certificaU  ofjuthe 
—31  Jae.  I,  e.  21,  a.  6;  a  4r  i  Vict.  &  24,  s.  2: 
80^81  Fiet  c.  142,  s.  S. 

teet.  5  of  the  Comty  Courts  Act  1867  (80  J-  31  Vict, 
e.  142),  whitA  enacts  that  a  plaintiff,  who  in  an  action 
of  tort  recovers  less  than  10/,,  shall  not  be  entitled  to 
anjf  costs  of  suit  "  vnkss  the  judge  certify  on  the  record 
that  there  was  mfficient  reason  for  bringing  such 
action  in  (As  Superior  Court,  or  mkss  the  court  or  a 
judge  at  chambers  shall  by  rule  or  order  allow  such 
coats,"  does  not  by  implication  repeal  the  enactment  of 
the  21  Joe.  1,  c.  16,  a.  G,  which  provides  (Aa*  tn 
actions  for  slanderous  words,  if  the  plaintiff  reeovers 
less  than  40a.  damages,  he  shall  only  recover  the  same 
amount  of  costs.  Therefore, 

Where  the  plaintiff  in  an  action  for  skmderoua  loorda 
recooertdonly  Is.  damagea,  though  the  ju^e  who  tried 
the  action  certifed  that  the  slanderous  worda  we 
wilfuland  malicious,  and  also  thai  tha^  waa  avfficient 
rtaeon  fhr  bringing  lAe  aetitm  in  the  Siaerior  (Wl  it 
was 

Beld,  that  neither  the  court  nor  a  judge  at  t^umhera  had 
power  togive  the  plaintiff  more  coaU  than  damages. 

In  Uiis  case,  which  wat  action  for  certain  words 
aianaenms  per  le  spokra  by  tha  defendant  of  the 


plaintiff,  lasting  felony  to  hin^  the  jury  letumed 
a  Tccdict  for  tbe  ^aintiff,  with  one  ■billing  danusea. 
The  learned  judge  who  presided  at  the  ttSU  certifled 
that  the  grievance  in  reflect  of  whidi  the  action  waa 
brought  was  wilful  and  malidous^  in  aocordanoe 
with  3*4  Vict  o.  24,  s.  2  ;  and  also  certifled  on  the 
record  that  there  was  sufficient  reason  for  bringing 
tlieacUon  in  tbe  SupecioxConrtyin  accordance  with 
80  ft  SI  Viet  c  142,  a.  6.  The  master  acccndingly 
taxed  tbe  ^aintiff  hia  ooati. 

Bill,  Q.  C,  obtuned  a  rule  niai  calling  on  the 
plaintiff  to  show  cause  wl^  thia  aUowanoe  shonld 
not  be  set  aside. 

Sect.  6  of  the  21  Jac.  I,  e.  16,  enacted ; 
That  la  an  MtioBa  men  tha  case  for  riaadesoos  woeds^ 
to  be  triad  or  yronnrtea  by  any  pwaan  or  pcessna  in  any 
of  the  oaorU  of  record  at  Wastadnater,  or  In  maj  «am 
whatsoever  that  hath  pomr  to  bold  plea  of  tho  same,  aitme 
the  «nd  of  this  present  seastoa  of  Forliunent,  If  the  Jny 
upon  Um  trial  of  the  iaaae  in  such  Mtion,  or  tba  jatj  tlM 
nbaU  inquire  <rf  the  dan)Mt«s,  do  And  or  ssssss  the  damaaaa 
under  IDs.,  thmi  tbe  pUiiitifl  or  plaiutiffs  ia  sach  aetaoa 
■hall  hare  and  leoorer  only  so  much  costs  or  damagea  ao 
glraa  or  aaaeased  amount  unto,  without  any  fortbsr  inereaee 
ot  tha  namej  any  law,  statute,  a—lom,  or  asaga  to  the 
oootniy  in  anywise  notwiUuriandlog; 

3  &  4  Viet.  c.  24,  a.  2,  {uroridea— 
Hut  if  the  plaintiff  in  any  action  of  trnapaaa,  or  oC  trea- 
paas  on  tlw  oaae  faiDaffht,  or  to  be  brooAt,  la  any  of  HSc 
Jfajsa^'a  oonrts  at  Wwtminatorf  or  in  uia  Court  at  Com- 
mon Pleoa  at  Xancaoter,  or  in  the  Court  of  Common  Pleaa 
at  Durham,  shall  rMorer  tbe  verdlnt  of  a  jniy  losa 
Omamgm  than  S0«.,  auoh  plaintiff  ahaU  not  be  entlUad  to 
recover  or  obtain  from  the  defendant  in  r—pect  of  such 
▼erdict  any  ooeta  whatorer,  whether  it  ahall  be  givn  npon 
an;  Isane  or  faauee  tiied,  or  Judgment  aball  hsTe_pas— d  by 
default,  nnlasa  the  Jnd^e  or  prcMiUng  offioer  before  whom 
ancb  Terdict  shall  be  obtaiDSa  abaH  immediately  af  temida 
certify  on  the  bank  of  tbe  record,  or  on  the  writ  of  trial,  or 
iTiit  of  itniuiry,  th^t  thi>  action  waa  really  bronybt  to  a 
ri^ht  besides  the  more  li^tt  to  reeorer  damages  Utr  tbm 
trespaaa  Or  grieranee  in  nqieot  ot  wfaiefa  tha  actlMi  waa 
brouKkt,  or  that  the  grievanoe  or  ti'Si^au  waa  wilful  and 
malidons. 

30  &  81  Vict  c.  143,  a.  6,  «nact>  that— 

If  in  any  action  oommenbed  after  tbe  i<aasln^of  tbia  Aat 
in  any  ol  Her  Kiueety'a  Superior  Courts  of  KecorJ,  tba 
plainUff  shall  recover  a  sum  not  exoeedo?  20L  if  tbe  action 
11  founded  on  oontract,  or  1"!.  if  founded  on  tort,  whether 
by  rerdiot,  judgment  by  default  or  on  demurrer,  or  othacb 
wise,  he  shall  nob  be  entitled  to  any  ooata  of  suit  unleaa  the 
'ye  certify  on  tbe  record  that  tborc  w&a  aufflcient  reaaon 
Drfnging  aucb  action  in  such  Superior  Court,  or  unless 
tbe  court  or  a  jndge  at  chambers  shall  by  rale  or  order 
allow  Bueb  coeti. 


Matthews,  Q.  C.  now  showed  cause  against  the 
rule.— The  jndge  who  presided  at  the  trial  has  giyeo 
every  form  of  certificate  he  could  in  favour  (rf  the 
phuntiff,  and  the  court  sluuld  Imld  the  pWntiif  cii< 
titled  to  hia  ooeta,  unless  the  enactment  in  sect  i  ol 
the  21  Jac.  1,  fs.  16,  precludes  the  court  from  doing 
so,  which,  it  ia  submitted,  it  does  not.  It  was  no 
doubt  held  in  Eeaxa  r.  Heea,  0  C.  B.,  N.  S.,  391,  tliat 
the  enaelmeut  io  the  stat.  of  James  I.  which  pro- 
vides that  in  actions  for  slanderous  worda,  if  tbe 
plaintiff  recovers  less  than  40s.  damages,  be  shall 
only  reco>veT  the  same  amount  of  costa,  waa  not  re- 
pealed by  the  3  &  4  Viet.  c.  24  ;  but  the  same  thing 
does  not  apply  to  the  Act  30  &  31  Vict  c.  143,  a.5. 
The  language  of  this  latter  section  is  very  large, 
and  seems  to  have  been  intended  to  give  the  court 
or  a  jodgo  at  chambers  a  general  power  to  aUow 
the  plaintiff  hia  coata  where  it  aeemi  to  them 
proper  tiut  he  should  get  them.  The  aection,  in 
providing  that  the  plaintiff  should  not  lie  entitled 
to  any  ^'  coats  of  suit "  unless  the  judge  certify 
on  the  record  that  there  was  sufficient  reason  fat 
bringing  such  action  in  auch  Supmor  Court,  or 
unleaa  tlie  court  or  a  judge  at  chambera  ahall 
rule  or  order  allow  "auch  coita,"  appears  to  eofr 
template  tin  enrclae  of  a  general  discretion  to 
allow  the  plaintiff  bis  full  "  cosU  of  salt "  when  he 
is  considered  deserving  of  them.  fLcsB,  J.— Tha 
Bth  aeetiott  of  the  80  ft  31  Viot.  c.  142(jaoe«  not 


Q.  B.] 


Enwr  V.  iawm  jun>  omsB. 


[C.  P. 


MpMl  the  enactomt  trf  Jac.  1.  The  whole  of  thli 
Mctioa  it  DsgatiTe ;  it  doet  not  ny  what  eoita  the 
pbuotiff  ab»ll  get  if  tb«  judge  certifleCi  but  teavet 
that  to  be  determined  by  the  general  lav  od  tke 
mbjeet  already  exictiag.]  The  word*  "oz  anleu 
the  court  or  a  judge  at  duimbera  ihaU  by  nile  or 
order  allow  auch  coat*"  are  quite  new;  th«y  are 
not  found  in  previoo*  Acta,  and  it  i*  lubmitted  that 
these  words  gira  the  court  power  to  diapenae  in  ita 
discretion  with  the  operation  of  the  proviaiOB  in  the 
Act  of  Jac  1.  In  Gmg  t.  Wmt,  30  L.  T.  Bep. 
N.  a  222,  tiii*  court  diatingulihed  between 
the  power  given  by  thia  aectioa  to  the  judge 
who  preaidet  at  the  trial,  and  the  power  giTen 
to  the  court  or  a  judge  at  cbambera,  The  judge 
at  the  trial,"  aeid  the  court  in  their  judgment,  "ia 
OBopowered  to  certify  on  a  single  point,  namely, 
whether  there  wa*  anfficient  reaaou  for  bringing  the 
action  In  the  Superior  Court.  The  power  given  to  the 
court  or  a  judge  at  chambers  ia  generally  to  allow  the 
^intiff  bis  costs.  ...  It  appears  to  us  that  the 
certificate  was  intended  to  have  the  same  mean- 
ing and  application  in  the  section  now  before  us  as 
a  similar  certificate  had  under  13  &  14  Vict.  c.  61, 
»,  12 ;  and  if  this  be  to,  it  seema  to  give  rise  to  much 
doubt  whether  sect.  5  of  the  late  Act  was  really  in- 
tended to  have  any  application  to  cases  in  which  the 
County  Court  had  no  juriadiction.  If,  however,  it 
was  intended  to  api)Iy  to  such  cases,  the  general 
authority  given  to  the  court  or  a  judge  to  allow  the 
plaintiff  fau  costs,  would,  at  all  events,  enable  tben 
to  do  so  in  cases  (rf  this  nature,  where  it  aroeared 
proper  to  make  such  allowance."  Samptou  v.  MtuJca^y 
30  L.  T.  Rep.  S.  807,  was  also  referred  ta  [Cock- 
bush,  C.  J.— If  the  Legislature  meant  to  repeal  the 
statnte  of  James,  it  would  have  done  so  explicitly. 
Mbllob,  J. — It  Burely  was  never  intended  to  give 
this  court  or  a  judge  power  to  overrnle  the  Act  of 
James;  and  the  County  Courts  Act  of  1867  was 
eert^uly  not  intended  to  encourage  the  bringing  of 
action*  of  slander.] 

jff^it>oo</(wlth  whom  was  S.  Ilill,  Q.  C.)  in  support 
of  the  rule  wa*  not  called  on. 

CocKBUBH,  C.  J.— I  ihink  we  need  not  call  on 
fte  other  side  in  this  case,  and  that  the  rule  mnst 
be  made  absolute.  I  am  of  opinion  that  all  that 
was  intended  by  the  latter  part  of  sect.  5  of  the 
County  Courts  Acts  18G7  (30  &  31  Vict.  c.  142),  was 
to  put  the  court  in  a  position  to  review  the  decision 
on  the  sabjectof  coats,  which  the  judge  at  Misi  Prius 
inqr  hare  arrived  aL  But  I  do  not  think  that  the 
section  was  intended  to  repeal,  or  that  it  ha*  the 
•£Fect  of  repealing  the  enactment  contained  in  sec- 
tion 6  of  the  statute  of  Jac.  1,  with  reference  to  the 
amount  of  costs  to  be  obtained  by  the  plaintiff  in 
ruch  cases  as  this.  I  am  not  prepared  to  say  that 
the  case  of  Evans  t.  Rks  (ubt.  »vp.),  which  ha*  been 
cited,  was  not  rightly  decided,  though  It  leems 
lather  strong  .to  say  that  Lord  Denman's  Act  was 
intended  to  apply  only  to  cases  where  the  statute  of 
Jac.  1  was  not  iQcidentHlly  or  by  implication  re- 
pealed. It  seems  hardly  worth  while  that  the 
Legislature  should  intervene  for  the  simple  purpose 
of  depriving  the  plaintiff  of  his  costs  where  they  do 
not  exceed  tbirty-niiis  shillings.  Howerex  that 
interpretation  has  l>een  put  upon  the  Act.  The 
word*  "  costs  of  suit,"  in  sect,  h  of  the  Act  of  18G7 
are  anbstantially  the  same  aa  the  words  contained 
in  the  other  enactments ;  and  we  cannot  hold  that 
by  any  words  of  tbat  sectim  the  atatute  of  Jas.  1 
ia  impiiediy  repealed. 

MxixOE.  J.— I  am  of  the  same  opinion.  I  take 
the  effect  of  the  Qth  section  oi  the  County  Court*  Act 
1867  to  be  that,  if  the  plaintiff  reavers  more  than 
iKty  ahimnga  damagea,  he  may  become  entitled  to 


ma  full  eoBtaif  the  jadge  who  trie*  the  case  ocrtiflea 
on  the  record  ttiat  there  wa*  snOcient  reasm  for 
bringing  the  action  in  the  Superior  Court,  or  if  the 
coort  or  a  judge  at  ehtmbera  ahall,  by  nilsoroida-, 
aUow  sodicoet*.  Bat,  to  entitle  hfaa  to  get  bis  fall 
coats  in  this  manner,  be  must  not  recover  less  than 
forty  shiUlngs ;  if  be  doea  recover  leas,  then  neithw 
the  court  or  judge  has  power  to  allow  him  his  cost*. 

LosH,  J.— I  am  of  the  aame  c^nnhn.  The  5th 
section  of  the  Act  of  1867  is  a  disabUng  onei 
priving  of  costs  where  they  might  previoiisly  bam 
been  obtdned  without  a  certificate  of  a  judge  or  a 
rule  or  order  of  the  court  or  judge  at  chambura.  IC 
he  get*  either  of  these,  he  ia  then  in  the  same  posi- 
tion a*  he  would  have  been  if  the  Act  had  not  p«*ed« 
but  in  no  better. 

Afboiso^. 
Attorneys  for  plaintiff,  JIaitasoii  and  CarpenUrt 
for  SfilAurgy  Stafford. 

Attorney  for  defendant^  W.  ThU&tithwmh. 


COUBT  OF  COKUOn*  PLEAS. 

Beyortsa  by  M.  W.  XcKcll&r,  and  H.  H.  UoCKDie, 
Efliiri.i  Banjst«TS-at-Law. 

Monday,  Jan.  1 7. 

EnoR  ti.  JovES  A^D  orasas. 

Ejectment — Licetwe  to  assign — Farfeitta^ 

T/upredeeemr  tn  title  oftJuphintiff  let  about  thirty 
three  acres  <*f  land  to  one  Bradbarn,  toAo  covenanled 
amongst  other  tJitngt,  that  he,  his  exeaiiora,  admnii- 
,  tt  atorR,  or  assigns,  or  ang  of  them,  thould  not  dttrittg 
the  term  demise,  let,  assign,  make  over,  or  pan  with 
thepostession  of  the  said  lands  (except  to  the  extent  of 
three  acres  therein  dearribed),  without  the  licence  and 
consent  in  writing  oj"  the  lessor,  kis  heiri  or  assigns. 
There  vais  a  proviso  ia  the  lease  for  re-entn/  upom 
breach  of  a  covenant.  After  the  passing  of  the 
22  23  Vict,  c  95,  the  lessor  gave  Bradbtim  a 
Jicence  in  writing  to  assign,  transfer,  and  set  over 
the  premises  to  the  defendant  Jones,  his  executors, 
administrators,  and  assigns,  upon  condition  that  Jones 
would  not  at  tfiiy  time  assign  or  transfer  the  premises 
without  the  consent  of  the  lessor,  his  heirs  or  assigns, 
Jones  assigned  the  three  excepted  acres  to  another 
defendant.  Edge,  for  the  remaitider  of  the  term,  and  let 
the  rest  of  the  premises  bo  the  gear  to  another  defen- 
dant, Jones ;  this  Jones  let  the  thirty  acres  to  Edge  by 
the  year.  There  was  no  other  licence  bg  the  lessor  but 
that  mentioHgdi 

Held,  in  an  action  of  ejectment  to  which  the  defindatU 
Edge  alove  appeared  and  defended  only  as  to  the 
excepted  three  acres,  that  the  words  of  the  licence  did 
not  justify  ^  kttina  of  the  thirty  acres  wUhotU  a 
furthar  tuaieti  and  that  this  breach  of  eooeMuU 
created  a  forfeiture  ^  the  whole  of  the  prmitts  kt 
under  the  original  lease. 

Thia  was  on  action  of  ejectment  brought  to 
recover  certain  lands  in  the  county  of  Salop.  The 
cause  came  on  to  be  tried  by  Keating,  J.,  at  the 
Spring  Assizes  1868,  held  in  and  for  the  county  of 
Salop,  when,  by  consent  of  the  parties,  and  without 
evidence,  a  verdict  was  entered  for  the  plaintiff, 
subject  to  the  opinion  of  the  conrt  upon  the  fol- 
lowing  case : — 

The  writ  in  this  action  was  dated  the  19th  Jane 
1867,  and  the  premises  claimed  therein  consisted  of 
two  pieces  of  arable  land  in  the  pariah  of  Shtffnal 
and  county  of  Salop,  containing  in  all  SSa.  2r.  SSpi, 
more  or  lesB,  and  a  line  of  rail*  «  siding  belonging 
thereto  laid  down  by  Uie  Shrewabury  and  Birming- 
ham Railway  Company.  The  defendant  John  Jones 
appeared,  and  by  a  notice  in  writing  to  the  plaintiff 
and  his  attorneys,  dated  the  27th  July  )8«7,  doly 
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mgoed  and  attested,  coDfeased  the  action  aa  to  the 
vhole  of  tbe  property  sought  to  be  lecorered.  The 
defendants,  James  Edge,  John  Edge,  and  Joseph 
Edge,  appeared,  and  by  a  notice  in  writing  dated 
the  18th  July  1867,  limited  their  defence  to  a  part 
of  the  lands  claimed,  namely,  to  about  three  acres 
thereof  lying  contiguous  to  the  Shrewsbury  and 
Birmingham  Bailway  and  a  whaif  or  siding  there. 

The  land  claimed  in  the  writ  belonged  to  the  late 
Robert  Aglionby  Slaney,  Esq^  and  be,  being  arised 
of  it  in  fee  by  an  indenture  dated  the  37tb  April 
1850,  demised  the  whole  of  that  land  to  William 
Bradbam  for  a  term  of  99  years  from  the  26th 
March  1850,  at  a  yearly  rent  of  88^  The  lease  was 
executed  by  the  lessor  and  lessee.  It  described  the 
laemlseB  aa  two  luecea  of  arable  land,  containing  by 
estimation  33a.  2r.  86p.,  more  or  less,  together  with 
the  use  of  the  line  of  rails,  or  siding,  belonging 
thereto,  recently  formed  and  laid  down  by  the 
Shrewsbury  and  Birmingham  llallway  Company  for 
the  purpose  of  forming  a  wharf  thereon  for  tixe  use 
of  the  said  Robert  A.  Slaney. 

This  lease  contained  a  corenant  by  the  lessee  to 
expend  400/.  daring  the  first  year  of  bia  term  in 
erecting  two  substantial  cottages,  a  warehouse,  and 
other  buildings,  upcm  some  part  of  the  premises 
thereby  demised,  contiguous  to  the  said  siding. 

This  lease  also  contained  the  following  covenant : 

That  he,  the  said  WilliBm  Bndbarn,  his  executors,  admi- 
nistnitora,  or  assurns,  or  any  of  them,  shall  not  nor  will  &t 
maj  time  dorlog  tJie  Mid  t«nn  herebf  granted,  demise,  let, 


Mnjtn,  moke  orer  or  part  with  the  poesessioii  of  the  said 
latuu  and  premises  herebr  demised  (except  to  the  extent  of 
three  ccref  immedtatelf  adjoiaing  the  said  line  of  milwar 


and  the  end  wharf  or  Bidine),  without  th«  licence  or  con- 
sent in  writUiK  of  the  said  Kobert  AgUonhr  Slaasy,  his  heirs 
or  assinis,  nnder  bis     their  hutd  <w  luuiu  fCn  tast  pvrpose 

had  ana  obtained. 

The  lease  also  contained  a  proviso  that  it  should 
be  lawful  for  the  said  Robert  Aglionby  Slaney,  his 
heirs  or  assigns,  at  any  time  during  the  continuance 
of  the  term  uiereby  granted,  to  determine  and  make 
Toid  the  same  on  giving  aij  months'  notice  to  the 
Bud  William  Bradburn,  and  upon  payment  to  the 
said  William  Bradbum,  hia  executors,  administra- 
tors, or  assigns,  of  the  value  of  the  lessee's  Interest 
in  the  said  premises.  Zn  case  of  difference  aa  to  the 
value  of  the  tenant's  ioterett,  the  same  to  be  referred 
to  two  arbiUmtors  or  tfarir  umirire. 

The  lease  also  contained  the  following  proviso : 

That  it  the  said  WilUam  Bradbum,  his  exeouton,  admi- 
nistrators, or  assigns  shall  at  any  time  during  the  said  term 
hereb7  grsnt'td,  erect  and  build  upon  the  said  demised 
premises,  or  taj  part  thereof,  any  dwelling-honses  or 
buildings  other  than  and  except  the  said  two  cottages, 
warehouse,  and  buildings  hereby  coTenanted  to  be  built 
within  one  fear  from  the  commencement  of  the  said  term, 
Ol  which  said  original  buildlnn  a  map  shall  be  made  and 
certified  by  Ur.  Blobard  Garbett,  or  other  the  agent  for  the 
time  being  of  the  said  Bobert  Axlionby  Sinner,  then  and  in 
such  case  the  said  Bobert  Aglionbv  Slanej,  Ids  heirs  and 
asslgTU.  SbaQ  and  will  at  the  end  of  the  nud  term  hereby 
nanteo,  well  and  truly  pay  unto  the  said  William  Bradbum, 
his  execntors,  administoators,  or  fiftltpn.  two  thirda  of  the 
then  value  of  such  additional  houses  and  other  buildings  so 
to  be  erected  as  aforesaid,  and  in  case  the  heirs  or  assigns  of 
the  said  Bobert  Aglionby  Slaney  ihall  decline  to  purchase 
the  ume  in  manner  as  aforesaid,  then  the  execntora,  ad- 
ministrators, or  assigns  of  the  said  William  Kodbom  shall 
be  at  liberty  to  take  down  and  remove  such  hoases 
and  bnildiugs,  on  paying  unto  the  heirs  and  assigns 
of  the  said  Bobert  Aglionby  Slaney  one  Uiird  of  the  then 
value  of  the  some,  such  Talue  in  either  case  if  tbs  said 
parties  shall  diSfer  thereabouts,  to  be  sscartaliiad  by  arbi- 
tration in  the  manner  berelnbttore  dlreoted. 

The  lease  .also  contained  a  proviso  empowering 
the  lessor,  his  heirs  and  assigns,  in  the  event  of  a 
breach  of  any  of  the  covenants  to  re-enter  upim  the 
demised  premises,  and  to  repossess  the  same  as  in 
his  or  their  former  estate,  and  to  put  oat  the  lessee, 
his  executors,  administrators,  and  assigns. 

The  three  acres  mentioned  in  the  almve  covenant 
against  underletting  are  the  three  acres  in  respect 
of  which  the  defendants,  James  Edge,  John  Edge, 
nd  Joseph  Edge  defend  this  acUoo. 


The  said  William  Bradbum  entered  upon  the  de- 
mised premises,  and  held  the  same  under  the  s^ 
lease  up  to  the  year  1859,  paying  the  rent  to  Mr. 
Slaney. 

Bradburn  bad  erected  on  the  said  three  acres 
three  dwelling  houses,  and  also  worhshopv,  stables, 
and  other  buildings  at  a  considerable  cost,  and  he 
carried  on  in  the  said  buildings  the  business  of  a 
bone  and  manure  manufacturer,  which  was  con- 
sidered a  nuisance  both  by  Mr.  SUney  and  by  the 
defendant  John  Jones,  who  was  an  adjoining  land- 
owner. The  defendant  Jones  thereupon  negotiated 
for  an  assignment  to  himself  of  Bradburn's  lease^ 
and  this  assignment  was  agreed  upon,  subject  to  the 
payment  to  Bradburn  by  defendant  Jones  of  such  a 
sum  as  should  be  fixed  by  an  arbitrator ;  and  the 
arbitrator  awarded  the  sum  of  2082/.  to  l>e  paid  by 
Jones  to  Bradburn,  aod  which  was  duly  pud. 

On  the  2Gth  Aug.  1859  the  following  licence 
was  given  by  the  said  Mr.  Slaney  for  this  assign* 
ment: 

Whereas  I,  the  nnderaigned,  Bobert  Aglionby  Slaney,  ot 
Wolford  Manor,  in  the  county  of  Salop,  Eaqaire,  by  an 
iudentur*  bearing  date  on  or  about  the  Z7th  April  leSO, 
demised  and  teased  unto  William  Bradbnm,  then  of  Tout 
Park,  in  the  pariah  of  Tong,  in  the  said  county,  fanner,  all 
those  two  pieceaof  arable  bind  ad  joining  each  other,  and  caDed 
or  known  by  the  respectiTe  names  of  Tmz  Lechmere  and  Bally 
Hill  Field  (as  ther^  described),  together  with  the  appnr- 
tellhnoea  thereto  belonging  (except  as  in  the  mii  indentura 
is  mentioned  to  be  exceed),  to  bold  the  same  (except  as 
aforesaid)  onto  the  M^d  William  Bradbum,  his  execntorSL 
administrators,  and  ass^rns,  from  the  2Sth  March  then  lose 
past  for  the  term  of  ninetr-nlne  Tears  then  next  ensuing, 
under  the  yearly  rent  of  33l.,  poyanle  aa  therein  mentioned, 
and  nnder  diver  oovenanta,  conditions,  and  ^reementa 
therein  contained  on  the  tenant's  or  lessee's  part  to  be 
observed  and  performed,  amongst  which  is  a  corenant  by 
the  said  William  Bradbum,  tliat  he  the  said  William  Btai- 
bum,  his  executors,  administrators,  or  assigns,  or  any  of 
ttasm  should  not  nor  would  at  any  time  daring  the 
said  term  thereby  granted,  d«nise,  Int,  assign,  moke 
over,  or  part  with  the  possession  of  the  said  Unfa 
and  premises  thereby  demised,  or  any  part  thereof, 
(except  to  the  extent  of  three  acres  immediately  adjoining 
the  ssid  line  of  railway  and  the  said  wharf  or  nding)  withous 
licence  and  oousoit  m  writing  of  me,  the  said  Bobert 
Aglionby  Blaney,  my  hfdrs  or  assigns,  under  my  or  their 
bimds  or  hand  for  that  purpose  first  nad  and  obtained.  And 
whereas  sundry  messnogee  or  dwelling-houses  and  other 
buildings  hare  slnoe  been  erected  Ij  the  satd  William 
Bradbum  upon  the  sold  leasehold  premises,  or  on  some  port 
or  parts  thereof.  How  I,  the  said  Bobert  A^ouby  Slaney, 
do  hereby  gire  unto  the  said  William  Bradbnm  full  power, 
licence,  and  authority,  by  any  deed  or  deeds,  to  asBgn, 
transfer,  and  set  over  the  said  leasehold  premises,  with 
all  erections  and  bnildinga  thereon,  and  other  appurtenances, 
for  allor  any  part  of  the  residue  of  the  said  term  of  ninetr- 
nlne  years  nnto  John  Jones,  of  Bnokley,  in  the  said  oonniy 
of  Salop,  Esquiio,  his  ezecators,  administrators,  and 
assigns,  upon  condiUoa,  neva>theleaa,  that  Ita,  the  said  John 
Jones,  his  exeontois  or  achnlafstrators,  do  not  at  any  tim« 
hereafter  assign  or  transfer  tlie  mid  premises,  or  any  port 
thereof,  to  any  person  ot  parsons  irtuHnsoerer  without  the 
licence  oonsent  of  ma,  the  said  Bobert  Aclionby  Slaney, 
my  heirs  Or  assigns,  in  writing  first  had  and  obtomed,  and 
so  as  the  rent  by  the  sold  lease  reserved  and  made  poyaUa 
be  well  and  truly  paid  pursuant  to  the  tnie  intent  oad 
meaning  thereof,  and  so  as  the  oorenants,  prorisos,  oondb 
tions.  exceptions,  and  agreements  in  the  said  lease  contained, 
on  the  tenant's  or  lessee's  part  to  be  obserred  and  per> 
formed,  be  well  and  truly  obaerred  and  performed,  and  not 
in  anywise  broken  or  infringed.  In  witness  whereid  L  the 
said  Bobert  AgUonby  Slaney,  hare  hereunto  set  my  hand 
this  mt  18W. 

(ttgasd)         BoBcar  A.  SLonr. 
Wttaois,  DavidHngfass,  bnOsr  to  B.  A.  SiaiMy.  WaUora, 
SbrdpsUrs. 

This  licence  was  giren  after  Uie  passing  ot  the 

22  &  28  Vict.  c.  85. 

On  the  29th  Sept.  1659,  pursuant  to  the  above 
licence,  the  said  William  Bradburn  duly  aaolgned  to 
the  defendant,  John  Jones,  by  an  iDdeature,  exe- 
cuted by  both  Bradburn  and  Jones,  the  residue  of 
the  term  created  by  the  said  indenture  of  tease  of 
the  27th  Ai^ll  I860,  subject  to  the  payment  of  the 
rent  and  the  performance  ot  tiie  cov^ianu  therun. 
The  defendant  Jones  entered  upon  the  whole  of  the 
demised  [vemises  under  the  above  assignment,  and 
hdd  posscMlon  of  tbem  until  the  year  18^  ptviof 


Pab.  U,  1870-1 


THE  LAW  TnfES    JZ£POBr&--ToL  xxl.  n.bl-791 


c.  p.] 


EnOir  V.  JOHEB  AHD  OTBBB8. 


[0.  P. 


to  the  lesEor  and  his  representatives  the  rent  re- 
serred  in  the  leaM  of  the  27th  April  18aO. 

The  said  Robert  Aglionby  Slaney  died  on  the  I9th 
May  1862,  seised  of  the  reversion  immediately  ex- 
pectant on  the  said  term  of  ninety-nine  years.  By  his 
will  he  daly  devised  the  lands  indoded  ia  the  lease 
unto  and  to  the  use  of  Robert  Barton  and  the  Kev. 
Charles  Orlando  Kenyon  for  a  term  of  oOO  years, 
with  remainder  unto  and  to  the  use  of  William 
Henry  Slaney  and  the  plaintiff,  their  heirs  and 
assitrns. 

The  bequest  of  the  said  term  of  500  years  was 
duly  revoked  by  a  codicil  to  this  will  executed  by 
the  said  Robert  Aglionby  Slaney.  The  said  Wil- 
liam Henry  Slaney  died  on  the  26tb  Dec.  1862, 
leaving  the  plaintiff  surviving  him. 

By  an  indenture  dated  17th  Nov.  1866,  the  said 
John  Jones,  in  consideration  of  500^  then  paid  to 
him,  assigned  to  the  defendants,  John  Bdge  and 
Joseph  Edge,  the  Mid  three  acres  before-nieD- 
tioDed,  to  hold  the  same  to  them,  their  executors, 
administrators,  and  assigns  for  the  remtunder  of 
the  term  created  by  the  said  lease  of  the  27th 
April  1850.  This  assignment  was  made  to  John 
Edge  and  Joseph  Edge,  in  trust  for  James  Edge 
who  is  their  father,  and  for  the  purpose  of 
enabUng  him  to  carry  on  iu  the  buildings  erected 
on  the  said  three  acres,  the  business  of  a  wire  rope 
and  chain  manufacturer.  In  pursuance  of  this 
assignment  the  said  defendants,  John  Edge  and 
Joseph  Edge  entered  upon  the  said  three  acres  of 
land,  and  have  since  retained  the  possession  thereof 
on  behalf  of  the  said  James  Edge,  and  the  said  John 
Jones  has  parted  with  such  possession. 

Oq  the  Ist  Dec.  1866  the  said  defendant,  John 
Jones,  by  an  agreement  of  that  date,  between  him 
of  the  first  part,  and  Daniel  Jones,  son  of  the  said 
Jolm  Jones,  of  the  otber  part,  demised  and  let  to 
the  said  Daniel  Jones  about  thirty  acres  of  land, 
being  the  remainder  of  the  83a.  2r.  35p.  included  in 
the  said  lease  of  the  27th  Arail  1850,  for  the  term 
of  one  year  from  the  29th  Sept.  1866,  and  so  on 
from  year  to  year,  subject  to  the  payment  of  the 
yearly  rent  of  30^.  IQs.  from  the  said  Daniel  Jones 
to  the  said  John  Jones,  and  to  the  payment  of  all 
taxes  by  the  said  Daniel  Jones ;  the  tenancy  of  the 
eaid  Daniel  Jones  to  be  detenninable  by  either 
party  giving  six  months*  notice  to  quit,  expiring  on 
the  26th  Uux:h  in  any  year  of  the  said  tenancy. 

By  virtue  of  this  demise,  the  said  Daniel  Jones 
entered  upon  the  demised  premises  included  in  this 
demise,  and  had  the  possession  thereof  from  the 
said  John  Jones,  who  parted  with  the  possession 
thereof  from  tliat  time  forward. 

On  the  3rd  Dec.  1866,  by  an  agreement  in 
writing,  between  the  said  Danid  Jones  of  the  one 
part  and  the  defendant  James  Edge  of  the  other 
part,  the  said  Daniel  Jones  demiKd  and  let  the 
said  thirty  acres  of  land  hereinbefore  mentioned, 
to  the  said  James  Edge  for  the  term  of  one  year 
from  the  29th  Sept.  1866,  so  on  from  year  to  year 
■abject  to  the  p»ment  to  th^  said  Daniel  Jones  by 
the  said  James  Edge  of  a  yearly  rent  of  iGl,  and  to 
the  payment  of  all  taxes  by  the  sud  James  Edge. 
This  tenancy  was  also  determinable  by  either  party 
gjvtog  six  months'  notice  to  quit,  expiring  on  the 
25th  March  in  any  year  of  the  tenancy. 

In  pursuance  and  by  virtue  of  this  demise  the 
•aid  James  Edge  entered  upon  the  said  remainder 
of  the  said  83a.  2r.  d5p.  of  .land,  and  has  since  re- 
tained the  possession  and  occupation  thereof,  and 
the  defendant  John  Jones  has  parted  with  such 
possessioD.  No  licence  or  consent  was  had  or  given 
for  the  said  assignment  by  JtAn  Jones  to  John 
Edge  and  Joseph  Edge,  or  for  the  said  demise  and 
letttng  by  John  Jmes  to  Daniel  Jones,  or  by  Daniel 
Jnei  to  James  Edg^  or  for  tiie  occnp^ion  and 
poaseMion  of  the  premtoei  M  anigned  and  let  ra^ee- 


lively  by  the  said  John  Edge  and  Joseph  Edge,  or 
by  tne  said  Daniel  Jones  or  the  sud  James  Edge, 
or  for  the  said  John  Jones  parting  with  the  posses- 
sion of  any  of  the  said  londa. 

On  the  6th  June  1867  posaesaion  of  the  lands 
claimed  by  the  writ  was  draoanded  by  the  plaintiff 
of  all  the  defendants,  who  were  sererally  required 
to  quit  and  deliver  up  possession  thereof.  This  de* 
mand  not  having  been  complied  with  as  to  any  part 
of  the  lands  claimed,  this  action  was  brought  by  tiie 
plaintiff. 

The  defendant  John  Jones  has  paid  to  the  plaintiff 
the  rent  reserved  by  the  said  lease  of  the  27th  April 
1850  up  to  the  26th  March  1866;  but  no  rent  which 

has  accrued  due  since  that  day  has  been  received  by 
the  plaintiff,  but  the  amount  thereof  has  been  duly 
tendered  to  his  agent  and  receiver  of  his  rents. 

The  question  for  the  opinion  of  the  court  was 
whether  the  plaintiff  ia  entitled  to  recover  liie  pre- 
mises to  which  the  said  defendants,  James  Edge, 
John  Edge,  and  Joseph  Edge  have  confined  their 
defence. 

If  the  court  should  be  of  opinion  in  the  affirmative 
the  verdict  for  the  plaintiff  is  to  stand,  and  judg- 
ment is  to  be  entered  for  the  plaintiff,  with  costs 
of  suiL   If  the  court  should  be  of  opinion  in  tiie 

Xire,  the  verdict  for  the  plaintiff  is  to  be  set 
and  a  verdict  and  judgment  is  to  be  entered 
for  such  of  the  defendant^  James  Edge,  John  Edge^ 
and  Joseph  Edge,  as  the  court  shall  think  fit,  wmi 
costs  of  defence. 

Plaintiff's  points  of  argument :  First,  the  covenant 
against  letting,  assigning,  or  parting  with  the  pre- 
niiaes  bound  the  assigns  <A  the  lessee  Bradbum. 
Secondly,  the  licence  granted  by  Mr.  Slaney  for 
the  assignment  by  Bradburn  to  Jones  could  not 
control  or  vary  the  terms  of  tbat  covenant.  Thirdly, 
the  demises  by  John  Jones  to  Daniel  Jones,  and  by 
Daniel  Jones  to  James  Edge,  were  bretichea  of  the 
covenant  against  letting,  assigning,  or  parting  with 
the  demised  premises,  aud  worked  a  forfeiture  of 
the  whole  original  leasehold  interest.  Fourthly, 
those  demises,  and  the  assignment  by  John  Jonea  to 
John  Edge  and  Josepti  Edge  are  also  contrary  to 
the  terms  of  the  licence  granted  by  Mr.  Slaney  for 
the  assignment  by  Mr.  Bradburn  to  John  Jones. 
Fifthly,  the  plaintiff  is  entitled  to  recover  the  pre- 
mises to  which  James  Edge,  John  Edge,  and  Joseph 
Edge  have  confined  tlieir  defence. 

Defendiots'  points :  First,  the  three  acres  in 
qnestion  in  this  action  are  expressly  exempted  from 
^e  condition  in  the  lease  against  assignment  with- 
out consent.  Secondly,  the  consent  stated  in  the 
case  qualifies  the  said  condition  in  the  lease,  and 
limits  it  to  a  future  assignment  or  transfer.  Thirdly, 
before  the  passing  of  22  &  23  Vict  c.  36,  such 
licence  would  have  operated  as  a  total  waiver  of  the 
said  condition,  but  being  given  after  the  passing  of 
that  statute,  it  operates  according  to  its  terms  as  a 
waiver  or  alteration  of  the  condition  as  to  future 
demises,  lettings,  makings  over  or  parting  with 
possession  not  amounting  to  an  assignment  or 
transfer.  Fourthly,  the  matters  mentioned  in  the 
latter  part  of  the  case  do  not  amount  to  an  assign- 
ment or  transfer  within  the  meaning  of  the  sud 
licence.  Fifthly,  that  the  plaintiff  is  not  entitled 
to  recover  the  premises  in  question  upon  the  facts 
stated  in  the  case. 

Hatthewt,  Q.  C.  for  ^aiutiff. — The  decision  in 
Dmpor't  ca$e,  1  Sm.  L.  C.  80,  that  one  licence 
put  an  end  to  a  covenant  not  to  assign  without 

licence,  was  overruled  by  22  &  23  Vict.  c.  35,  ss.  1, 
2, 3  ;  and  23  &  24  Vict.  c.  38,  s.  6.  It  has  been  long 
decided  that  a  covenant  not  to  assign  runs  with  the 
land; 

WinUr  v.  Dumerqw,  12  Jur.  N.  S.  S6^^ip.  C.  P., 
oonfirmed  in  Ex.  Ch.  736.;  ^ 
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c.  p.] 


Anon,  Dyer,  152a  ; 

Williams  t.  Eirle,  L.  Bep.  3  Q.  B.  739  :  19  L.  T. 
Sep.  m.  S.  288. 
The  qneition  arises  whether  thia  licence  did  any- 
tiiing  to  Tftiy  the  lease  under  the  Ist  seetioa  of  the 
Act  22  ft  28  VtcL  c.  85.  There  it  nothiDff  in  the 
vordi  tiiftmselTes  to  do  so,  and  moreover,  as  the 
licence  is  not  under  seal,  it  cannot,  erea  if  the 
words  were  clearly  intended  to  do  so,  alter  a  coTe- 
nant  in  the  oriKinal  lease.  If  the  breach  of  core- 
jiant  be  established,  the  right  of  entry  will  apply 
to  the  whole  of  the  premises  which  were  the  sub- 
iec^  of  tin  original  lease.  **  Entry  for  a  omditfcMi 
aefeata  the  estate  to  which  the  condltioii  was  an- 
Bezed  to  all  intents 

Com.  Dis:.  "  Conditdon  "  0,6; 

Step.  Toaoh.  155. 

Gray,  Q.  C.  Cvitb  him  J.  0.  GriffUs)  for  defen- 
dants. Clearly  the  lessee  of  the  three  acres  was 
at  Uherty  to  do  whatever  he  pleased  as  to  letting  the 

f remises  he  leased  without  the  consent  of  the  lessor, 
[ow  can  the  lease  of  the  thirty  acres  affect  the 
tenure  of  the  lessee  of  the  three  acres  ?  Under 
oiieamstances  of  this  kind  the  rent  can  be  appor- 
tioned, as  iq>pears  from 

SfmunMm  v.  Zam&anl,  2  East,  575 ; 
Boe  dem.  Fau^Aan  v.  Meyler,  2  M.  &  S.  276 ; 
Woodfall'B  landlord  and  Tenant,  p.  362. 
The  eKC^tlcm  of  the  three  acres  from  the  necessity 
tm  the  lessor's  licence  U  recited  in  the  licence  to 
Bradbam,  therefore  the  licence  is  a  confirmation  of 
tiie  exception  of  those  acres  from  the  lessor's  right 
of  re-enti7.  As  to  the  licence  itself,  the  statutes 
<uted  only  do  away  with  the  effect  of  Dumpor't  case 
when  it  does  not  otherwise  appear  by  the  licence. 
Qbt^  althoui^  the  lease  is  recited,  and  die  words  of 
the  covenant  are  expressly  stated  in  the  Ucence, 
Miere  is  nothing  In  tlie  ctmdition  of  the  licence  to 
prevent  the  lessee  from  underletting.  The  case  does 
not  find  that  there  has  bees  any  assignment  or 
transfer  of  the  lease  ;  and  therefore  there  has  been 
no  breach  of  the  covenant  in  the  original  lease  as 
9^ualifled  by  the  licence. 

MattKewt,  in  reply,  cited  Viner*s  Abridgment 
Condition,"  Fd.  18 :  "  Every  limltatioD  or  conside- 
TStioa  oaght  to  defeat  the  entire  estate,  and  not  to 
defeat  part  and  leare  part  not  defeated,  and  it  can- 
not make  an  estate  to  cease  7Motf«iiam0«rsmam,  and 
not  quoad  alteram' :  {Fineh't  ease,  6  Co.  Bep.  40.) 

Bovnx,  C.  J.— The  flrst  question  is,  what  is  the 
effect  of  die  original  lease  as  to  the  covenant  gainst 
asrignment  and  the  proTlso  tiiereto.  The  words  are, 
"ThU  he,  the  said  Wm.  Bradbam,  bis  executors, 
ndministratora,  or  assigns,  or  any  oS  them,  shall  not 
Bor  will  at  any  time  during  the  Biid  term  herein' 
gmted,  demise,  let,  assign,  make  over,  or  part  with 
the  possession  of  the  sud  lands  and  premises  hereby 
demised  (except  to  the  extent  of  three  acres  imme- 
diately adjoining  the  said  line  of  nutway  and  the 
nid  wharf  or  siding),  without  tiie  licence  and  con- 
sent in  writing  of  the  said  R.  A.  Blaney,  his  heirs  or 
assigns,  under  his  or  their  hand  or  liands,  for  that 
purpose  flrst  had  and  obtained."  The  lease  created 
one  entire  interest  in  and  prorided  for  one  entire  rent 
of  the  whole  premises :  there  is  a  proriso  for  re- 
entry upon  the  breach  of  any  covenant.  Great 
hardship  is  often  occasioned  to  under  lessees  by  for- 
feiture on  the  breach  of  a  covenant  in  which  they 
are  not  concerned,  but  it  is  the  same  in  all  cases, 
and  the  consequence  must  follow  according  to  the 
law  unless  some  special  provision  it  made  for  the 
under-lessee's  benefit ;  for  instanoe,  a  forfeiture 
often  takes  place  under  buildinc;  leases  by  reason  of 
hreaches  for  which  the  person  who  suffers  is  by  no 
neaua  responsible.  Here  the  lessee  of  the  tliree 
acres  otnnot  complua  becaoae  he  la  turned 


out  of  possession  in  acoordance  with  the  terms 
of  bis  lease.  As  to  the  effect  of  the  licBDM^ 
it  is  tme  that  according  to  Dwmpor'g  ease 
the  first  licence  to  assign  would  have  termi- 
nated the  condition  not  to  assign  without  licenct^ 
but  by  sect.  1  of  S2  £  23  Vict,  c  85  every  sud 
licence  shall,  unless  otherwise  expressed,  extend 
only  to  the  pemrission  actually  given  ;  but  not  to 
prevent  any  proceedings  for  any  subseqnent  linadk 
unless  otherwise  specified  in  such  lioence.  nere- 
fore,  if  not  otherwise  determined  by  the  Itcene^ 
the  covenants  in  the  lease  contimie  to  be  binding 
upon  the  defendants.  In  order  that  the  defendants 
should  not  be  bound  by  the  covenants  In  ttie  leai^ 
it  must  so  appear  by  express  terms  iii  the  licenoa. 
It  is  said  here,  however,  that  it  sufBdently  appaan 
from  the  lease  and  the  licence  that  the  asaigneewaa 
at  liberty  to  underlet  the  premises.  Certainly  then 
are  no  express  terms  to  that  effect  in  the  licence, 
and  I  say  that  such  an  intention  does  not  appear  by 
any  reasonable  inference.  The  covenant  was  "  not 
to  demise,  let,  assign,  make  over,  or  part  with  the 
possession  of  the  iand;"  and  the  condition  of  the 
licence  was  "not  at  any  time  thereafter  to  assigns 
transfer  the  said  premises,  or  any  part  thereof,  to 
any  person  or  persons  whomsoever  withont  the 
licence  or  consent  of  the  lessor."  There  is  nothing 
incoDsistent  in  the  two ;  and  it  also  appears  snbae* 
quently  in  the  licence  that  all  Hie  covenants  in  tiw 
lease  are  to  be  observed.  I  am  at  a  loss  to  audefw 
stand  how  these  words  can  possibly  be  construed  as 
a  licence  to  underlet.  This  was.  then,  dearly  a 
breach  of  covenant,  and  the  id«ntifrs  power  of  re- 
entry, theref «^  ctmies  into  opwatkn. 

H.  ^fiTH,  J.— I  am  of  Uie  same  opinion.  Hie 
plaintiff's  right  to  thirty  acres  b  admitted  ^  the 
defendants ;  they  do  not  deny  that  the  conditioa  t£ 
re-entry  entitles  the  plaintiff  to  re-enter  as  to  tbetn ; 
but  it  is  contended  that  the  provision  does  net  ex- 
tend to  the  three  acres  excepted  from  the  eovenant 
not  to  assign  witiioat  licence.  I  miderstand  the 
ground  of  contention  to  be  that  the  particular  breadi 
of  the  eovenant  In  this  case  does  not  create  a  for- 
feiture of  the  three  acres  in  question.  Mr.  Gray 
says  that  under  this  particular  form  of  oorenant  Aa 
defendants  who  have  appeared  are  not  concerned. 
It  seems  to  me,  however,  that  the  exception  doei 
not  take  the  three  acm  out  of  the  original  tsm, 
and  that  a  forfetture  created  by  a  breiuA  of  ai^ 
eorenaut  would  involve  the  three  acres  as  weH  aa 
the  tiiirty.  The  forfriture  here  is  caused  by  Aa 
clause  pvovidiag  power  of  re-entry  upon  the  fareedh 
of  any  covenant  contained  in  the  lease ;  the  eova< 
nant  upon  which  a  breach  is  comi^oed  b  not  to 
assign  or  underlet,  exc^  three  eerea.  What  la 
there  to  prereat  tiM  operation  of  tills  paitieaiar 
eorenaut  ?  The  lessor  must  certididy  have  a  f^ht 
to  re-enter  the  whole  of  the  property  upm  a 
breach  of  the  covenant  Mr.  Gray  then  coutenda 
that  by  the  terms  of  the  licmce  Jonee  was  at 
liberty  to  underlet  withont  further  consent  of  the 
lessor.  I  cannot  read  the  lieenoe  in  that  way.  Itia 
merely  a  licence  to  Bradbum  to  assign,  tranaCsr, 
and  set  over  the  premises  to  Jones.  The  conAHon, 
which  is  added,  that  Jones  should  not  assign  ar 
transfer  without  licence,  may  have  been  nnnecea- 
sary,  but  so  far  from  construing  it  as  a  permiseioa 
to  underlet,  as  Mr,  Gray  does,  I  should  be  iodioed 
to  think  it  meant  rather  to  be  a  confirmation  dt  the 
old  covenant,  ^though  the  words  of  that  i  iiiisiaal 
are  not  to  "demise,  let,  assign,  make  over,  or  part 
with  the  possession  of"  the  preroisee.  The  onia- 
sion  in  the  condition  tH  the  licence  of  the  wotds 
"  demise,  let,  make  over,  or  part  with  the  pnaeee 
sion  of,"  cannot  mean  to  limit  the  original  covenant 
to  assigning  only.  This-hd«K--a(S- the^^a^lBal 
corenant  mut  he  obserrad  and  a  UmBkn  hM 


Etton  i;.  Joses  ahd  othbu. 


Feb.  It,  urn] 


THE  LAW  TQCES   ASPOJZrSl-TaL  xxl.  ir.B.-793 


been  cteated.  I  think,  therefofei  witii  erer^  endea-- 
Tonr  to  prerent  a  fcneitore  on  such  a  ground,  ve 
■re  bonad  to  ^re  judgment  for  the  plaintiff. 

Bebtt,  J. — I  should  be  sUd  to  decide  in  faTour 
Af  Oe  defendaota,  for  I  think  that  either  thia  ia  aa 
ejectment  without  rafflcient  reaion,  w  an  attempt  to 
erode  the  trial  of  an  indietmeot  for  nuiHUice.  Tbe 
csonnant  in  the  original  leaie  is  not  to  let  without 
licence ;  thia  is  exprested  to  relate  to  thirty  acrea 
only,  but  that  does  not  confine  the  right  of  re-entry 
to  tbe  thirty  acre*  oo  the  braach  of  tbe  condition 
m  to  tbe  thirty  acres.  I  think,  too,  the  leaae  and 
fioenoe  oens^aed  aa  a  whole  do  not  give  the  tenant 
liberty  to  underlet,  but  ezpreaaly  forbid  it. 

Jiufyment  for  pLaiiiiiff. 

Attorneys  Ua  ^ainUfla,  ^ncta  and  Botmqma. 

Attwney  for  defendants,  W.  PotUf  for  Pof to  and 
Son,  Brosd^. 


OOUBT  OF  XXOBBftVEB. 

■•poitedbrH.LctoHUidE.  LuKUT,  BMin.,BuTiatamt-L«w 

Nao.  17,  1869,  aadJm.  20,  1870. 
BOLIOM  V.  BOLTOIT. 

WiSt — lad^aiu  dtvUe — Abimct  of  words  of  limitation 
— Charge  on  property  devised — Effect  of  wordu 
"ynpertif  and  atate  —Etdargemement  of  Uft  estate 
into  a  fee — Gm$iructio» — Rules  of. 

A  testator  having  two  tmu,  O.,  who  was  married  and 
had  no  ehibtren,  and  W.,  who  was  married  and  had 
five  efttftfren,  tg  his  wiU  dated  7th  Jan.  1684,  devised 
(the  words  af  gift  tatd  bung  "  give,  hiqtuath,  and 
demise  ")  to  hie  son  O.  a  dwoHrtg-houu  a»d  eertain 
lands,  without  any  words  of  Hmitation.  He  also  gave 
to  G.  (taing  the  same  words  of  gift)  "  all  the  Jurni- 
fttrv,  upon  the  said  premises,  and  all  the  farming 
tmpimieRte,  ^c,  for  his  Jidl  vse  and  enjoyment,  and 
alio  all  the  stock,  vpon  this  mg  eslalt,  he  mjr 
atutf  son  G.  paging  oat  of  this  my  pmonid  pro- 
perty and  estate,  the  tarn  of  100/.,  and  a  second 
tarn  of  lOOJL  to  he  paid  bg  mg  son  fV.  hereinafter 
wmHoited,  as  a  joint  pcnment,  I  entail  vpon  mg  two 
eons,  G.  and  W.,  etjuallgr  7^  testator  then  directed 
that  if  G.  thould  die  before  hit  wife,  thm  she  "  «Aou/(f 
have  the  enjogmemt  qf  aUthe  t^om-mentioned  pr^>ertg 
tatd  ertau  fdr  At  term  oj  her  mOmd  H/e."  And 
fXoi/oflW  tiute  words:  "Afler  wAose  daeeaie  1  give, 
bequeath,  and  demise  aU  before-mentioned  pro- 
perty and  estate  to  nw  Jiw  grandchildren,  A,  G., 
W.,  E.,  and  A.,  la»/\U  chibbtn  begotten  of  mg  son 
W.,  equal  share  and  aAore  aiUce  of  the  said  property 
and  eatate,"  vrith  ben^  of  survivorth^  amongst 
them  at  therein  mentioned.  Be  then  dented  (tistng 
the  teme  words  of  gi/t^  other  lands  to  his  mm  W., 
without  any  words  of  hmitation,  and  with  the  following 
directions:  "  Be  mg  said  son  W.  psyiog  thereoQt 
100£.,  and  another  100/.  paid  mg  son  G.  before 
mentioned,  a  joint  pagment  I  entail  t^wn  mg  two  sons 
equatlg;  thai  is,  that  theypag  lOOi  each  out  of  my 
personal  prop^y  and  estate  bequeathed  to  them 
teparatelu.  This  mg  said  property  and  estate  7 
give  and  bequeath  to  mg  two  sons  G.  and  IT.,  fA^ 
paying  thereout  lOOJ^  each  at  cAove  eapretttd  in 
this  jag  wHl," 

Eeld,  by  the  Court  of  Exdiequer  (Kelly,  C.  B.  and 
Channell,  Pigott,  and  Cleasby,  BB.),  that,  under  the 
terms  of  the  above  will,  G.  and  his  wife  took  life 
eatales  in  succession,  atid  that  tlie  grandchildren  took 
vested  estates,  as  tenants  in  common  in  fee,  in  re- 
mainder expectant  upon  tlie  determination  of  such 
Uft  estates. 

The  nde  that  an  ind^ntte  devise  mag  be  enlarged  into  a 
^  where  time  uadnmoMrtmcarteMewidftwM^ 


[Ex' 

it  not  ofqflictdjle  in  a  case  where  tAe  devioe  over  u  f» 
another  person  for  li/e,  and  the  onhf  condition  is  that 
that  other  person  survives  the  first  devisee ;  and  mart 
espeeiaBg  where  there  is  a  ikvite,  after  the  death 
of  that  other  person,  of  the  whole  estate  in  fee.  iVor, 
tn  such  a  case,  does  the  rule  for  etdarging  the  devise 
into  aa  estate  in  fee,  bg  reason  of  the  direction  of 
pagment  out  of  the  property,  apply. 

The  effect  qf  the  words  "  property  and  estate  "  to  confer 
a  fee  mag  always  be  construed  by  the  coatert,  and 
where,  ia  the  early  patt  of  a  will,  there  it  a  t&taiis  of 
lands,  inf  thar  proper  aescription,  to  persons  in  sae- 
cession,  the  use  of  those  words,  in  a  subsequent  part  of 
the  will,  cannot  destroy  the  devise  in  tueestaton,  ana 
convert  the  first  devise  into  a  devise  in  fee:  (Wiliia 
V.  Lucas,  1  P.  Wmi.  472 ;  Doe  d.  Burdett  v. 
Wright^  2  B.  ^-  Aid.  710). 

This  was  an  action  of  ejectment  commenced  OD 
Dec.  80,  1866,  by  writ  directed  to  ttie  tenants  in 
possession,  and  all  other  persons  entitled  to  defend 
the  poasesaion  of  one  undivided  equal  third  part— 
the  whole  into  three  equal  parts,  to  be  dividel— 
of  and  in  all  that  messuage,  tenement,  or  dwelling* 
house,  with  the  barns,  stable,  and  ontbuildinge 
thereto  belonging,  and  also  all  those  three  pieces  of 
land,  or  closes,  called  Home  Close,  Hill  Leas,  and 
Qreat  Close,  containing  25  acres  or  thereabouts,  and 
also  all  those  twonewly-erectedcotti^eaortaiementa 
standing  and  being  adjacent  to  the  above-described 
messuage,  &C.,  aU  which  said  hereditaments  and 
premises  are  situated  in  the  parish  of  Yelrertof  t,  in 
the  county  of  Northampton,  to  the  possession 
wbereof  the  plaintiff  claims  to  have  bera  on  and 
sinee  21st  Nor.  1865,  entitled.  Judgment  was  signed 
herein  in  default  of  appearance,  and  on  9th  Jan.  1869, 
George  Bolton,  leave  of  a  judge,  appeared  to  the 
Biud  writ,  and  defended,  as  landlord  of  the  said 
tenants,  for  the  whole  of  the  said  undivided  third 
part  of  the  aaid  preniises ;  and  on  19th  Feb.  1869,  hia 
death,  since  his  aj^aring  to  the  said  writ,  was  sttg- 
geated  by  the  plaintiff  ;  and  the  present  defendao^ 
Matilda  Bolton,  the  legal  retoesentstive  of  the  said 
George  Bolton,  appeared  to  the  eald  writ,  and 
defended  for  the  whole  of  the  said  undivided  third 
part,  &c. 

The  cause  came  on  for  trial  before  BovUl,  CJ*., 
at  the  last  Spring  Assires  C1869)  for  the  county  of 
Northampton,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opfaiioii  of  the  Court  of 
Bzchequer  npon  the  foUowuig 
Caib. 

1.  George  Bolton,  the  idalntiff's  late  grandfather 
deceased,  duly  made  his  lost  will  and  testament 
in  writing,  dated  the  7th  Jan.  1834,  by  which  irUI 
he  gave  and  devised  aa  follows ; 

First,  at  mj  dttc«aM  I  ^<w,  hfqtuaih,  and  demist  to  my  son 
Omurg*  Bolton  oU  nw  prmues,  containtitg  dtotUv^-kout,  farm, 

the  eounty  oJ  jforthampbm.  I  alao  gira,  bequeath,  and 
damlae  to  my  aaid  Sou  George  Bolton  all  the  fnmittu% 
ItiMD,  aod  ntsBsUa  of  e»ery  kind  that  riiall  be  nptxi  tfaow 
mr  prtpiiaea  at  my  decease,  sitoate  in  the  pariah  o( 
Telvertfrft  atoMnid.  I  further  sire,  beoneatb,  and  damlM 
to  the  said  my  son  Oeor^  Bolton  oil  the  tanwtng  tmpW 
menta  and  ntenaila  of  erery  description  for  his  full  use  aad 
eofoyiMnt.  I  also  ^t%,  bequeath,  and  demise  to  tte  aatf 
BIT  son  Oaorge  Bolton  all  tliose  three  pieess  oClaad  or  olossa 
called^d  known  by  the  seTenU  namee  of  the  Home  ClflMu 
the  WXl  Xioaa,  and  the  Oteat  Close,  situate  in  the  parish  of 
TelTeitfrft  in  the  oonuty  of  Northampton,  and  being  oon- 
tiKoous  to  and  joining  these  my  i)remlae8  af  ores  lid,  and  now 
in  my  own  oooupation,  I  also  gi^e,  bequeaUi,  and  dendas 
to  my  aaid  sou  Qeorge  Bolton  oil  the  stock  that  shall  b« 
npon  this  my  estate,  and  whether  it  shall  be  of  sheei^ 
cattle,  Or  Iiones,  h«  my  aaid  «vn  Qear^*  Biriton  iMirmf 
out  o/lJit«  mjt  perional  pro]wrtjf  and  Mlal«  Ut«  sum  o/lOOi.,  earn. 
a  seoond  sum  of  1001.  to  be  paid  by  my  son  William  Bolton 
hereinafter  mentioned,  as  a  Joiut  payment  I  entail  upon 
my  two  sons,  Oeorge  and  William  Bidton,  equalb*.  And  mr 
fnrtber  will  ia  that,  ahoold  it  plsaae  Qod  to  eall  from  thta 
Ufa  my  son  Oeorf e  Bolton  before  his  lawful  wUe,  BU^bstli 
Bolton,  that  she,  the  said  Eliiabetb  ~BolE6n,^IIuu);^Ta  the 
fall  use  attd  etvojaieat  (A  .at)  th«  obon,  mjf  property  anA 
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aiattfor  the  tena  of  Ktr  natural  lift ;  tbatis,  that  abe  retain, 
bold,  and  kMp  poBseBaion  of  the  aaid  premises,  furniture, 
linen,  stock,  and  all  tbose  three  closet  of  Innd  called  and 
known  br  the  sereral  names  of  The  Home  Clow,  The  Hill 
IieM  sad  the  Great  Qom,  situate,  tc.,  and  oonlaiuinr,  &«., 
9fi.tr  irhoM  dfMOM  I  givt,  MquMffi,  and  AemiM  aU  tfw  M/or«- 
mmtion«il  yropertg  and  whit*  to  my  fire  KiandchQdren, 
Bobart,  Oeoive,  wiUism,  Elizabeth,  and  Anne  Bcdton,  law- 
tol  children,  begotten  of  toj  son,  William  Bolton,  a^MU  than 
ttnd  (Iiarc  oik*  03  tht  Mid  provtrty  and  cttait  \  but  should  any 
one  or  more  of  the  said  my  Krandcbildren  die  before 
Bach  of  mj  ptapetb/  and  estate  becomes  ralid  or  Tacaat, 
tten  shall  the  sniTiTiiig  cfaUdrea  take  equal  Bbarwofsaeh  de- 
ceased child  or  ehlldren's  share  *of  the  said  ^opertT  and 
estate.Also  I  glTe.  bequeath,  and  demise  to  ntr  eon,  Willtaim 
Bolton,  all  those Uiree  olosee  or  pieces  of  landknown  by  the 
•everal  names  of  the  Sawnnole,  Stone  Pits,  and  Crick  Kere, 
Aicept  a  part  of  the  Crick  Mere,  contahiing  about  three  acres, 
which  is  now  sown  with  wheat,  which  my  son  Oeo^e  Bolton 
is  to  have  the  privil^e  of  ^ttiug;  tlieretoremy  son  WQUam 
Bolton  shall  not  enter  upon  that  said  three  aoiea  till  the 
crop  be  cleared  off  the  ground  (which  last  «dMe  or  ^eoe  <i 
land  the  Union  Canal  runs  through),  situate  ia  the  pajidi 
of  Telvertoft  aforesaid,  the  wbuie  contnintoe  twenfy^ftre 
•cree  or  thereabouts ;  he,  my  said  son  William  Bolton,  jMjn'np 
therMHt  loot.,  and  another  1001.  paid  by  my  son  George 
Bolton  before-mentioned,  a  joint  payment  I  entail  apon  my 
two  sons  equoUyii  that  is,  that  Ihe-j  i^iii  1001.  taeh  out  of  my 
ptTKmal  properiy  and  Mtote,  bequeathed  to  them  separately. 
This  my  said  property  and  ettaU  I  ffire  and  bequeath  to  my 
two  sons  George  and  William  Bolton,  tfi«u  iNiirinti  thereout 
1001.  each  as  aboTe  expressed  in  thid  my  wilL  And  lastly 
I  do  hereby  nominate,  constitute,  and  appoint  my  two  boob, 
George  Bolton  and  William  Bolton,  aa  executors  of  this  my 
last  will  and  testament  contained  In  two  sheets  of  paper. 

2.  The  said  testator'^  executioa  of  the  said  will 
was  attested  by  four  peraous,  one  of  whom  was  the 
said  teatator'i  Btid  ton  George  Boltoo,  named  in  the 
«Bid  wiU. 

8.  The  laid  teatator  died  in  tbe  year  1834,  and 
fail  said  will  waa  prored  by  his  loai  and  executors, 
the  aaid  George  and  William  Bolton,  in  the  Arch- 
deaconry Court  of  Ifortfaampton,  on  the  19th  July 
1884,  and  the  Baid  sums  of  100/.  each  were,  in  the 
residuary  accoant,  stated  to  be  cash  charged  on  the 
leal  estate  devised  to  George  Bolton  and  William 
Bolton. 

4.  The  said  teatator  left  the  said  George  Bolton, 
his  eldest  son  and  heir-at-law,  bim  sarviving. 

5.  Tbe  said  teatator  was,  at  the  date  of  his  aaid 
will,  and  thence  op  to  and  at  bia  decease,  seised,  or 
veil  entitled  in  fee  simple,  of  or  to  the  closes  and 
hereditaments  in  the  said  will  mentioned. 

6.  The  said  testator  was,  at  the  date  <d  his  said 
vill  and  of  his  death,  indebted  in  a  sum  of  200/^ 
which  debt  was  paid,  in  equal  abarei,  by  his  said 
two  Bone.  He  left  little  personal  property  not  ipeci- 
flcally  bequeathed  by  bia  said  will. 

7.  The  said  testator's  son,  the  said  George  Bolton, 
vas,  before  the  7th  Jan.  1884,  mairied  to  Eliza- 
beth, his  wife,  and  they  both  surrived  tiie  sud  tes- 
tator. 

The  aaid  testator's  son  George  Bolton,  after  the 
death  of  the  said  teatator,  enjoyed  during  his  life 
the  said  hereditaments  ao  devised  to  him  aa  afore- 
•aid,  and  he  survived  bis  said  wife  Elizabeth  Bolton, 
who  died  in  the  year  1886 ;  and  he  died  on  the  20th 
Nov.  1865,  withont  having  had  any  children,  and 
having  devised  all  his  real  estate  to  his  nephew 
Geoi^  Bolton,  the  son  of  the  aaid  William  Bolton, 
and  one  of  the  five  grandchildren  named  in  the 
before-mentioned  will.  A  share  of  the  bereditatnenta 
■0  devised  ^  the  will  of  1834  to  the  said  teatator's 
eldest  son  Geoi:ge,  and  enjoyed  by  him  daring  bis 
life  aa  aforesaid,  is  now  the  subject  of  this  action 
of  ejectment 

8.  Bobt.  Boltan  and  Anne  Bolton,  mentioned  in 
the  will  as  two  of  the  five  grandchildren  of  tbe 
aaid  teatator  respectively,  died  in  the  lifetime  of  the 
said  testator's  son,  George  Bolton. 

9.  Tbe  phOntiff,  Wm.  BoltOD,  is  the  aaid  testator's 
grandson  of  that  name,  and  is  mentioned  as  one 
of  the  five  grandchildren  of  the  testator  in  hia  said 
will.  The  defendant  is  the  widow  and  rejaesentative 
of  the  deceased  grandson  Geo^  Bolton,  the  devisee 
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of  his  uncle  George  Bolton,  tbe  eldest  son  of  the 
testator  of  the  will  of  1834. 

10.  The  court  is  to  be  at  liberty  to  draw  any 
inference  upon  any  facts  which,  in  the  ofunion  of  the 
court,  a  jmy  ought  to  have  drawn  (»  found.  Also 
to  amend  the  writ  and  any  sabsequent  proceedinga 
as  the  court  may  think  fit. 

The  queation  for  the  opinion  of  the  court  is 
whether  the  plaintiff  is  entitled  to  recover  an^  or 
what  share  of  the  lands  and  premises  in  the  wnt  of 
ojectm«at  mentioned. 

If  the  court  shall  be  at  ojAnlon  that  the  plaintiff 
is  so  entitled  to  recover,  Ac,  then  the  verdict  entmd 
for  tbe  plaintiff  ehall  stand  for  such  sbaze  as  the 
court  ahall  think  fit. 

But  if  the  court  shall  be  of  opinion  that  the 
plaintiff  has  not  established  his  case,  then  the 
verdict  entered  for  him  shall  be  set  aside,  and  in- 
stead thereof  a  verdict  be  entered  for  tbe  d^endant. 

The  plaintiff's  points  for  argument:  First.  By 
the  will  a  life  estate  in  the  hereditaments  in  ques- 
tion was  given  to  George  Bolton  the  son ;  with 
remainder  to  his  wife  Elizabeth  for  life,  with  re- 
mainders to  the  grandchildren  as  tenants  in  common 
in  fee,  subject  as  to  the  original  (but  not  as  to  any 
accruing)  shares  of  those  dying  in  the  lifetime  n 
the  tenants  for  life,  or  of  tbe  survivor  of  them, 
to  be  devested  in  favour  of  the  aurvivors.  Secondly. 
The  devises  to  George  and  bia  wife  failed  by  reason 
of  George  having  attested  the  will.  Thirdly.  The 
consequence  was  that  tbe  estate  vested  in  George,  as 
heir-at-law,  until  tbe  determination  of  the  life  estate 
on  the  death  of  George  tbe  survivor.  Fourthly. 
Two  of  the  grandchildren  having  died  during  the 
lifetime  of  George,  tbe  remaining  three  became 
entitled  in  fee,  and  the  plaintiff  as  one  of  them 
entitled  to  recover  one  tindivided  third  part. 

The  defendant's  points  for  argument :  First.  The 
will  under  which  plaintiff  claims  is  void.  Secondly. 
If  not,  it  was  void  so  far  as  the  bequest  to  George 
the  attesting  witness  and  his  wife;  and  if  so,  the 
devise  to  tbe  grandchildren,  being  contingent  upon 
her  surviving,  there  was  consequently  an  intestacy 
as  to  that  part  which  vested  in  George  as  heir. 
Thirdly.  If  the  will  lie  valid  there  is  a  clear  inten- 
tion shown  to  give  George  the  fee  simple.  Fourthly. 
The  charge  of  1 00/.  created  thereby  gave  sudi  fee 
by  implu^tion.  Fifthly.  If  tbe  will  be  valid  but 
the  devise  to  George  void,  the  grandchildren's  re- 
mainder, being  acxelerated,  vested  in  possession 
either  on  the  death  of  testator  or  of  Elizabeth,  wife 
of  George,  and  that  such  interest  is  in  either  case 
ban>ed  by  the  statute.  Sixthly.  There  being  no 
words  of  inheritance  in  the  devise  to  the  grand- 
children, their  reapective  estates  vested  on  decease 
in  the  heir-at-law.  Seventhly.  The  limitation  over, 
in  the  event  of  the  death  of  any  grandchild,  extends 
only  to  original  and  not  to  accruing  shares,  and 
therefore  tbe  plaintiff  ia  in  any  case  only  entitled  to 
his  one-fifth  share,  the  fourth  of  that  of  Aon 
Bolton,  and  the  thitd  of  that  of  Robert  Bolton,  who 
died  as  in  the  eighth  paragraph  of  this  case  stated. 
Eighthly.  No  disclaimer  by  the  tenants  in  possession 
of  the  ^dntiff*s  title  appearing,  the  plaiutiff  cannot 
recover  in  this  acUon. 

Keane,  Q.  C.  (with  bim  was  A.  Wilts')  tor  the 
plaintiffs.  Assuming  even,  as  is  contended  on  the 
other  aide  to  be  the  case,  that  under  the  35  Geo.  3, 
c.  6,  8. 1,  the  devise  to  the  eldest  son  Gteorge  is  redd, 
by  reason  of  his  being  a  suponnmerary  and  super- 
fluous attesting  witness  to  the  will,  the  qnestiim 
would  be  to  whom  meantime  would  tbe  property 
go  ?  It  is  contended  on  the  part  ttf  the  plsintis 
that  it  would  vest  meantime  in  George  as  heir^t- 
Isw  of  his  father,  until  the  hsppening  of  the  evmt 
— namely,  the  death  of  the^^utjri^  ^gf  Geom 
Bolton  «ndhis  wife  £liiabeUi,'on  wliidi(tlM~gins 
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orec  to  the  testator's  grandubiliiren  then  surviving 
would  take  effect,  and  there  would  be  no  accelera- 
tion of  the  grandchildrea'a  estate  and  intereiiL  Tlii> 
derise  to  George  Bolton  was  a  devise  for  life  only, 
and  is  oot  enlarged  into  a  fee  by  the  charge  to  pay 
100/.,  for  that  ia  expressly  directed  to  be  paid  by 
him  oat  of  the  "ptrMonal  property  and  estate  "  speci- 
fically bequeathed  to  him.  Moreorer  the  words  of 
gift  used,  "  give,  bequeath,  and  demis^"  are  not  the 
unguage  by  which  an  estate  in  fee  ia  given  or  vonld 
pan.  The  wife's  estate  was  not  to  arise  until  her 
trasband's  dea^,  and  he  survived  her.  Two  of  the 
grandchildren  died  in  George's  lifetime,  and  coose- 
quently,  at  his  death,  the  three  surviving  grand- 
diildren,  of  whom  the  plaintiff  is  one,  became 
entitled  to  the  property  under  the  testator's  will, 
ttnder  which  they  took  vested  estates  in  remainder 
expectant  upon  Uie  determination  of  the  previous 
life  estates  in  George  and  Elizabeth  Bolton.  He 
cited  and  referred  to 

Doe  dem.  Child  and  un/e  t.  Wright  and  others, 
8  T.  B.  64 ; 

Dena  ex  dim.  Gculciu  v.  Oaskin,  2  Cowp.  657; 
Bolten  r.  Bolton,  17  L.  T.  Bep.     S.  556  (before 
Stuart,  V.C.) 

Manitty,  Q.  C,  (with  whom  was  C.  G.  Mertwetfier), 
for  the  defendant,  contra.  Before  the  Wills  Act 
1  Vict  c.  26,  when  this  will  was  executed,  where  an 
estate  was  given  to  a  person  without  words  of  limi* 
tation,  but  with  a  direction  to  pay  debts,  ox  with  the 
payment  of  a  sum  of  money  charged  on  it,  what 
would  otherwise  have  been  construed  as  an  estate  for 
life,  was  by  such  direction  or  charge  enlarged  into  a 
fee.  The  amount  is  immaterial  if,  as  in  this  case, 
there  is  an  express  direction  to  pay  the  money  out 
of  the  estate.  The  words  are  he  paying  out  of  this 
mylpersonai  property  and  estate  the  sum  of  100/.," 
and  again,  "  this,  my  real  property  and  estate,  I 
give  and  bequeath  to  my  two  sons,  they  paying 
thereout  1002.  each  as  above  ezpressed,"  &c  In  con- 
Btruing  a  will,  the  court  will  take  notice  of  the 
testator's  iateation,  having  regard  to  the  state  of  the 
family.  He,  having  two  different  properties  and 
two  sons,  be  gave  one  estate  to  t^e  eldest^  and  the 
other  to  the  younger  son,  but  having  iTOt»bly  an 
idea  that  the  eldest  son  might  die  wi&out  issue  (as 
the  fact  indeed  turned  out  to  bej  he  willed  that  if  that 
should  happen,  leaving  the  wife,  then  the  property 
which  he  intended  to  go  to  his  eldest  son  in  fee 
should  go  to  bis  widow  for  her  life,  and  at  her 
death  to  the  ciiildreQ  of  his  younger  son  in  fee. 
That  would  he  a  very  reasonaUe  will  under  (^e 
oinnunatances.  But  it  could  i:ev«r  he  the  testator's 
intention  that,  if  hia  eldest  son  George  survived  his 
wife,  and  should  happen  to  have  a  son  by  a  second 
-wife,  tbat  such  son  should  be  disinherited,  and  take 
iiotUng ;  yet  that  would  be  the  result  of  the  con- 
•tmction  contended  for  by  the  plaintiff.  There 
can  be  no  doubt  that  William,  ihe  younger  son, 
took  an  estate  in  fee  In  the  property  demiAd  to  him 
for  there  is  a  direction  to  pay  lOOJ^  out  of  the  estate, 
and  the  devise  to  the  eldest  son  is  identical  in  terms 
— "he  paying  out  of  my  personal  property  and 
estate ;"  and  estate  means  real  property :  2  Jarm.  on 
ATillB,  248,  3rd  edit.  [Cleasdy,  B.— That  may  be 
admitted.  Bat  if,  by  implication  or  expressly 
other  parts  of  the  will,  it  appears  clear  that  tw 
devise  be  for  life  or  for  an  estate  tail,  then  the  rule 
would  not  apply.]  The  shifting  the  estate  from  the 
elder  to  the  younger  branch  is  strong  to  show  that 
Xt  was  an  executory  devise  to  the  grandchildren, 
grafted  on  the  devise  in  fee  to  George.  It  is  as 
though  the  testator  had  said,  "  Property  A I  give  to 
Oeoj^  and  property  B  to  William,  and  if  George 
dies  before  his  wife,  without  issue  then  I  give  A  to 
l^flliam's  children.  [Kbllt,  C.  6.— Is  not  the 
«eanmption  of  tlie  fee  b^g  devised  to  George  re- 
butted by  the  giring  «  life  estate  afterwardi  to 


CEx. 

another  person?  CLBASur,  B. —  Your  argument 
is,  that  what  follow^  the  dcviac  tu  Ouorge  is  aa 
executory  devise  Mnd  not  a  remainder?]  Just  ao^ 
[CLEAsnr,  B. — But  is  it  not  a  well-settled  nile^ 
without  exception,  that  where  a  devise  Is  capably 
according  to  the  state  of  the  ol>jects  at  the  death  of 
the  testator,  of  taking  effect  as  a  remainder,  it  shall 
not  be  construed  to  be  an  executory  devise  ?  (Hia 
Lordship  here  quoted  Jarman  on  Wills,  9th  edit. 
8200]  The  Lords  Justices  (W.  Page  Wood  and 
Selwyn)  when  this  very  case  was  before  them  on  ap- 
peal from  Stuart,  V.  C,  expressed  an  opinion  against 
the  plaintiff's  construction  of  this  will :  (See  Bolton  r. 
Bo/ton,  19  L.  T.  Itep.  N.  S.  298.)  But,  secondly,  the 
limitation  in  favour  of  the  grandchildren,  and  the 
right  of  entry,  vested  on  the  death  of  the  wife  ia 
18S6,  and  the  Statute  of  Limitations  was  applicable^ 
and  a  bar  to  the  action,  the  remainder  bung 
accelerated  by  the  death  of  George's  wife  in  I836. 

Keane,  Q.  C.,in  reply,  referred  to 
1  Jamum  onWUla,  820. 

Otr.  atk.  vuH, 

Jan.  27.— Their  Lordships  having  taken  time  to 
consider,  the  following  written  jud^ent  of  the 
court  (Kelly,  C.  B.,  and  Channell,  Flgottj  and 
Cleasby,  BB.)  was  now  delivered  by 

Cleasbt,  B. — The  only  question  in  this  case  is, 
what  estate,  if  any,  the  claimant  Wm.  Bolton,  took 
and^thewillof GKo^Bolton,hisgrandfather.  The 
particnlar  share  to  which  tiie  cliumant  would  beoome 
enUtlcd,  by  reason  of  the  death  of  a  brother  or 
sister,  also  named  in  the  will,  was  disposed  of  in 
the  course  of  the  argument,  and  the  only  question 
is  as  to  the  proper  construction  of  the  will.  It 
appears  that  the  testator  had  two  sons,  George  and 
William.  At  the  time  of  the  making  of  the  will, 
which  was  before  the  Ist  Jan.  1888,  when  the  Willa 
Act  (1  Vict.  c.  26)  came  into  operation,  the  son 
George  was  married,  and  had  no  children  ;  William 
also  was  then  marri^,  and  had  five  children.  By  hia 
will,  the  testator  devised  (the  words  used  being 
"give,  bequeath,  and  demise")  certain  premises 
fhonses,  buildings,  and  closes  of  land)  particularly 
described  in  the  said  will,  to  his  son  George,  with- 
out any  words  of  limitation.  He  then  directs  thal^ 
should  it  please  God  to  call  from  this  life  his  sou 
George,  before  his  wife  Elizabeth  Bolton,  that  she 
should  have  the  full  use  and  enjoyment  of  aU 
Uie  above  (his  the  testator's)  property  and  estate 
for  the  term  of  her  natiual  life;  and  then 
follow  these  wcvds,  "after  whose  decease  I  give 
bequeath  and  demise  all  the  before-mentioned  pro- 
perty and  estate  to  my  five  grandchildren,  Robert, 
George,  William,  Elizabeth,  and  Anne  Bolton,  lawful 
children  begotten  of  my  son  William  Bolton,  equal 
share  and  share  alike  of  the  said  property  and  estate,'* 
with  some  benefit  ot  survivw^ip  between  them  as 
therdn  mentioned.  He  then  devises  (using  the  same 
before-mentioned  words  of  gift)  three  closes  of  land 
to  his  son  William,  with  the  following  directions: 
"  He  my  said  son  William  Bolton  paying  thereout 
100/.,  and  another  100^  paid  by  my  son  Qeotga 
Bolton  before  mentioned,  a  joint  payment  I  enbuil 
Dpon  my  two  sons  equally,  that  is,  that  they  paj 
100/.  each  out  of  my  personal  property  and  estate 
bequeathed  to  tbem  separately.  TtiiB,  my  said  pro- 
perty and  estate,  I  give  and  bequeath  to  my  two 
sons  George  and  William  Bolton,  they  paying 
thereout  lOOl  each  aa  above  expressed  in  thia 
my  will."  The  testator  then  appointed  his  said 
two  sons,  George  and  William,  the  executors  of 
his  said  wUL  In  an  earlier  part  of  the  will 
the  testator  had  bequeathed,  b^the  same  iwordB 
of  gift^  certain  Derson^,K5p^jM6(Q}epftt(^ 
directed  him  to  pay  the  sum  of  lOOii  Qut  cu  it. 
In  coDitroing  thia  will*  it  is  necessary  to  bear  la 


BOLTOlf  O.  BOLTOH. 


Ex.] 


BBS.  r.  Jon  Mawhx. 
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Mind  dMt  it  htm  date  pfcrioiidy  to  lit  Jaa,  I 
use,  and  therefofc  that  die  WUU  Act  <tf  I  Tict  | 
e.  16,  doei  not  apfriy  to  it,  and  tbnvfoR  dtattfietM 
nfe  fwuai—  ia  fall  foice,  that  a  denae  of  MaMafea 
••d  bndf  (not  ttriny  the  word  «tfsi^  or  amrdday 
CfnTaleottoit)  to  a  penm,  v^thoot  wofdtof  uniita- 
tioB,  eoofen  an  catate  for  life  onV:  (*ee  2  Jarman 
OB  Willi,  %d  edit.  duqt.  33.  in  S47X  >nd  tiut  to 
depart  horn  it  would  (ai  Mr.  Jannan  obaerrea) 
ihake  the  title  to  masy  eatatea  which  are  still  luld, 
and  wHl  kmg  eontinae  to  be  hdd,  under  andi  wiUa. 
It  ia  i^aiB,  therefore,  that,  under  the  termo  vi  the 
dcTfw  to  Oeonpe,  an  esute  for  fife  pmri.  Tbli 
WM  hardly  indeed  dtipnted,  bat  ft  vaa  contended, 
flfit,  that  there  waa  heretach  acoodltional  deriaeaa, 
aeeoiding  to  a  weil-eataUif  bed  mle,  enlarged  what 
would  otbcrwiae  hare  been  an  eatate  for  life  onlj 
into  a  fee ;  and,  aeeoodl/,  that  there  waa  sodi  a 
direetfon  for  die  deriaee  Geo^  to  pay  the  raai  of 
ICOL  oat  of  the  eatote  as,  by  another  well-known 
rule,  had  the  oame  effect  At  regards  the  flrst 
ground,  nothing  ia  clearer  than  that  an  indefinite 
defise  may  be  enlarged  into  a  fee,  where  there 
ia  a  deriae  over  open  certain  conditiona,  as,  for 
instance,  where  there  ia  a  demise  to  A.,  and  in  caae 
A.  ibonld  die  under  twenty-one  years  of  age,  then 
to  B.  In  fee;  in  that  caae  it  is  considered  absurd  to 
snppose  tbat  the  case  of  A.  happeniog  to  lire  beyond 
the  age  of  twenty-one  years  is  unprovided  for  by 
the  testator;  and  it  m  therefore  implied  that 
he  did  proride  for  it  in  the  only  manner  which 
can  be  snggested— namely,  by  giring  the  fee  in 
that  event  to  A.  There  are  rarious  other  instancea 
of  the  same  constmction  prerailing,  aU  which  are 
collected  in  2  Jarman  on  Wills,  3rd  edit,  chap.  38, 
sect.  3,  p.  251.  But  the  reasoning  and  the  mle  are 
wholly  inapplicable  to  such  a  case  as  the  present, 
where  the  deTise  was  to  another  person  for  life,  and 
the  only  condition  ia  that  that  other  person  aarriTes 
tiw  first  devisee,  which  in  fact  only  expiesscB  the 
necessary  ccmdition  to  the  devise  over  talcing  effect, 
and  leaves  it  still  an  estate  for  lifein  remainder  ;  and 
more  eRpccially  when  there  ia  a  devise,  after  the 
death  of  that  other  person,  of  the  whole  estate  in 
fee ;  for  the  devise  to  the  grandchildren  carries  the 
fee,  being  a  deviae  of  "  all  the  property  and  estate." 
An  attempt  was  indeed  made  (not  very  properly) 
to  induce  the  court  to  give  a  particular  effect  to 
flie  words  introdoccd  in  the  devise  to  the  wife,  by 
■tating  that  she  was  in  a  failing  state  of  health, 
unlikely  to  live,  find  therefore  nil  that  the  testator 
inteniliid  to  provide  for  waa  the  particular  case  of 
her  surviving  her  huaband,  and  that  the  testator 
oould  not  hare  Intended,  as  was  argued,  to  disin- 
herit his  eldest  son's  children,  in  casehe  luid  married 
again,  and  had  had  children.  The  answer  was,  first, 
t&at  the  construction  of  a  will  cannot  depend  upon 
the  probability,  which  the  teatator  might  or  might 
not  anpnoBe  there  was,  of  a  devisee  loaing  his 
wife  and  marrying  again  and  having  a  family 
1)7  hU  second  wife;  and,  secondly,  that  there 
ii  not  upon  the  case  the  least  foundation  for 
the  statement  of  fact  relied  on.  On  the  con- 
trary, it  does  appear  that  the  devisee's  wife  died, 
and  that  he  remained  a  widower  for  the  rest  of 
his  life,  nearly  thirty  years  ;  so  that  we  are  asked  to 
collect,  or  rather  to  asaume,  tbat  the  testator  con- 
templated that  something  would  take  place  which 
in  fact  nevcrdld  take  place  at  all.  It  appears,  from 
the  facts  atated  in  the  caae  and  upon  the  will,  that 
the  teatator  provided  for  all  the  members  of  his 
family  exlitlng  at  the  time,  and  there  is  no  reason 
WtiatfevoT  for  BuppMing  that  he  contemplated  that 
vaan  were  any  otlieri  to  be  provided  for.  The 
■Mono  ground  relied  upon  was  that  the  devise  to 
lough  in  itself  amounting  to  no  more  than 
an  estate  for  life,  waa  nevertheleaa  en- 
•o  estate  In  leo  by  reason  of  his  beimr 


dineted  to  pay  Oe  sua  oT  \00L  nmk  at  iL  The 
general  mle  is  well  estabBslied,  that  i^a*  theve  in 
a  devise  of  Ind  to  a  nan  with  no  wotda  of  Uorite- 
tiaa,TeC,  if  be  is  diteeted  to  pay  a  mm  of  money 
oBt  of  it  Us  crtole  it  mused  IMS  an  estate  in  fee; 
and  the  cuuit,  in  eoBscrmg  llus  will,  do  set 
enter  into  the  eoaridetBtfan  of  the  smaUnesa  of  the 
aniovnt.  And,  Baerefete,  in  the  preaent  ease,  if  Aae 
had  only  been  Aedeviee  to  George,  and  afterwards 
die  direction  to  pay  the  lOM,  this,  potwithrtanding 
that  lie  is  in  die  first  initaiiee  directed  to  pi^  it 
ovt  of  die  ptrwmU  eetate  hemnothed  to  him,aW 
noCwtdistandlng  the  obseore  and  laoobereat  lao- 
gnage  trf  the  latter  part  of  die  will,  might  have  had 
tlie  effect  of  enlargiog  Gewge's  estate  into  on 
eeUte  in  fee.  But  die  examination  ti  the  eariier 
port  of  the  will  has  shown  that  the  testator  gives 
the  property  to  George,  and  after  hi*  death  to 
Elizabeni  htt  wife  (in  ease  she  sarrivea  him),  and 
after  lier  death  absototdy  to  die  grandchildren  in 
fee.  This  is  the  same  as  giving  to  Ocoigv,  expressly 
and  in  wwds,  an  estate  for  Ufe,  and  the  rule  for 
enlarging  a  devise  of  an  estate  for  life  to  an  estate 
in  fee,  by  reason  of  the  direction  of  a  payment  to  be 
made  out  of  the  property,  nndoubt^ly  does  not 
anily  when  there  is  an  express  estate  tat  Bfa 
devised  ( WiUis  r.  Lmeat,  1  P.  Wms.  47? ;  JJoe  d, 
Bardettr.  Wriffhtf,  S  B.&  A.  710).  Another  vgn- 
ment  urged  by  the  defendant  remains  to  be  noticed. 
It  was  said  that  though  the  w.>rda  of  the  devise  to 
George  taken  by  themselves  would  only  give  an 
estate  for  life,  yet,  as  in  the  subsequent  part  of  the 
will  the  testator  speaks  of  the  "property  and  esMs 
given  to  my  said  son  George,"  that  this  bad  die 
same  effect  aa  if  the  words  "property  and  estate' 
had  occurred  in  the  actual  devise  itself  of  the 
property,  and  so  that  the  fee  would  pass.  The  clear 
anawer  to  that  is,  that  the  effect  of  the  words 
"  property  and  estate "  to  confer  an  estate  in  fee, 
may  always  be  conatrued  by  the  context ;  and  in 
the  present  case,  there  being,  in  the  early  part  of  the 
will,  a  devise  of  the  lands  by  thdr  proper  description 
to  persona  in  succeseion,  the  use  of  the  words  "  pro- 
perty and  estate,"  in  a  subsequent  part  of  the  will, 
cannot  destroy  the  devise  in  auccession,  and  convert 
the  first  devise  into  a  devise  in  fee.  It  appears  to  us, 
tberefme,  that  l>y  the  will,  the  grandchildren  tocA 
vested  estotes,  as  tenants  in  common  in  remainder, 
expectant  upon  the  determination  of  life  estates  in 
George  and  his  wife,  and  that  the  claimant,  as  one 
of  such  grandchildren,  is  entitled  to  recover  his  one* 
fifth  share,  and  also  what  in  addition  faaa  aocmed 
to  him  by  survivorship. 

Ju^meni  for  tie  phuatiff. 

Attorneys  for  the  plaintiff,  lUffe,  Rut$eB,  and 
Hiffe,  2,  Bedford-row,  W.C.;  agents  for  E^aad 
Harris,  Rugby. 

Attorneys  for  the  defendant,  Skillm-k,  and  Griffith, 
34,  Bedfonl-row,  W.C. ;  agents  for  Watson,  Son,  and 
Baxter^  Luttlerworth. 
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Bspoitad  "tij  JoHjr  Tbohpooh,  Etq..  BanirtSMt-lM. 

Saturday,  Jan.  29. 

(Before  CocKncsir,  CX,  Btlbs  and  REAtmo,  JJ^ 
and  I'loOTi  and  Olbabbt,  BB.) 

Bes.  v.  3ors  HinaHiLi,. 

Emlexxlement—  Clerk  or  senwirf — OwanussiM. 

The  prisoner  loaa  employed  by  a  coal  merchant  vntkr  an 
agreement  "  that  he  teas  to  receive  Is.  per  ton  procura- 
tion fee  payable  out  of  the  first  payment,  4  per  cent, 
for  collecting,  and  3(1.  on  the  last  payment.  CoMeefioM 

tn  nmfl    nn     ^ri/inu    ^ivflVtrn  l^fftrm  F\  ntm 
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Satttrday  before  2  p.m."  He  receioed  no  lalary, 
wm  not  obliged  to  &e  at  the  office  except  on  Friday 
or  Saturday  to  account  /or  what  money  he  had 
received.  H«  wai  at  Ub^g  to  go  when  be  pleated 
Jor  orderti 

Bdd,  that  the  prisoner  wai  not  a  derh  or  mvant  within 
the  statute  relating  to  embezzlement. 

Case  reaerred  for  the  detenninatioa  of  the  Court 
for  the  CooBideration  of  Crovn  Cases  Reserved  by 
tbe  assistant- judge  at  the  Middlesex  Sessions. 

John  HarshaU  was  tried  before  me  at  the  Middle- 
sex Sessions  holden  oa  tbe  1 6th  Kor.  1869,  on  an 
indictment  which  charged  him  with  havins  felo- 
nioQsly  emhezsled  sevend  sams  of  money  the  pro- 
perty of  George  Tooley,  whom  it  wu  alleged  he 
was  employed  as  a  clork  and  scrFaat. 

The  prisoner  was  employed  by  the  prosecutor 
under  an  agreement  dated  19th  Aug.  IS66,  of  which 
1^  f<dlowing  is  a  copy : 

mil  Xag.  1868. 

To  Kr.  John  KaTahftU,  WeUi-bnildin^,  Oxford-street. 
Terms  of  emplOTDtent — Be  Jolis  Uarahall— Is.  pertotlp>n>• 
flnr•tk>nfeep^ahlfl  ont  of  iba  flrBtpB7mBnt,4peroeDt.  for 
•oDeotitiri  and  Sd.  on  the  buii  pi^iiiBnt.  CoIlaotioiiB  to  be 
paid  in  rriiaff  eraoing  before  5  p.m.,  or  Saturdi^  before 
ap.m.    Cash  orders  1«.  6d.  p«r  ton.  Q.  Toout. 

At  the  trial  three  vitnesses  vere  called  on  behalf 
of  the  prosecution,  who  respectively  proved  that 
they  had  paid  certain  suma  of  money  to  the  prl- . 
aoner  iat  and  on  account  of  goods  supplied  to  them 
1^  tbe  prosecutor,  George  Tooley,  the  orders  for  the 
■aid  goods  haviog  been  obtained  by  the  prisoner. 

In  his  examination  in  chief  the  prosecutor  proved 
the  above  memorandum  of  agreement  between  the 
prisoner  and  himself  and  further  proved  that  the 
priMoer  had  not  atwonnted  to  him  (or  either  of  tbe 
three  Boreral  sums  of  momiy  vbich  bad  been  paid 
to  him  u  aboTB  stated. 

In  eroafl-exainiaatiaa  by  Hr.  CoUios,  who  appeared 
for  the  prisoner,  the  pfosecntor  gave  the  followit^ 
evidence : 

I  paid  the  prisondr  oonuuiaBion,  but  no  Balar;.  He  was 
sot  obliged  to  be  at  my  ofloe  at  any  particular  tiin^  ex- 
cepting on  Fridi^  or  Satorday,  to  aoooont  for  what  afcnoy 
be  had  reosired  for  me.  I  did  not  ^ve  the  pritKnac  dlreo- 
t&ouB  to  gu  to  an7  particular  place  for  ordars.  He  want 
where  he  pleased. 

Upon  this  evidence  I  thought  the  prisoner  was 
acting  a«  a  clerk  and  servant,  and  thfft  the  mode  of 
remunerating  him  was  immaterial ;  but  my  atten- 
tion being  called  to  the  case  of  Beg.  v.  Bowers, 
L.  Sep.  I  Cr.  Cas.  Bee.  41;  10  Cox  C.  C.  250; 
35  L.  J.  206,  M.  C,  I  agreed  to  reserve  the  qnestion. 

I  thereupon  directed  the  jury  to  find  the  prisoner 
guilty,  bat  respited  the  judgment  until  the  opinion 
of  the  Court  for  the  Consideration  of  Crown  Cases 
Beserved  should  be  pronounced  udoq  the  legal 
objection  taken  by  the  prisoner's  counsel. 

The  question  for  the  opinion  of  tiiis  honourable 
conrt  is,  whether  the  prisimer,  under  the  irircum- 
■tances  herein  stated,  was  a  clerk  or  servant,  so  as 
to  be  liable  to  be  convicted  of  the  crime  of 
embeKzlement. 

If  the  conrt  should  be  of  opinion  that  the  prisoner 
was  not  a  clerk  or  servant  within  the  meaning  of 
the  statute,  tiie  ctrnviction  is  to  be  reversed.  If 
otherwise  the  conviction  is  to  be  upheld.  In  tbe 
mean  time  the  prisoner  has  been  liberated  on  hail. 

Wh.  H.  BoDStH,  Assistant  Judge, 
Middlesex  Sessions, 

CoQins  for  the  prisoner. — The  conviction  cannot 
be  sustained  for  the  prisoner  was  not  a  clerk  or 
servant,  but  an  agent  only.  In  Jieg.  v.  Walker, 
t7  L.  J.  207,  M.  C. ;  8  Cox  C.  C.  I,  Bramwell,  B. 
said,  "  It  seems  to  me  that  the  difloreoce  between 
llie  relations  of  master  and  servant  and  of  principal 
and  agent  is  this  :  a  principal  has  the  right  to  direct 
what  the  agent  has  to  do;  bat  a  master  has  not  only 


{Aim. 

that  right,  but  also  the  right  to  say  how  it  is  to 
be  done."  In  the  present  case  the  prosecutor  hod 
no  power  to  compel  the  prisoner  to  go  out  for 
orders.  So  again  in  It^.  v.  Mw,  8  Cox  C.  C.  i21, 
where  the  prisoner  who  was  employed  on  the  tmu 
that  tot  all  bttriness  he  did  he  would  be  allowed  a 
commissioo,  was  held  urt  to  he  a  clerk  tx  servant. 
rCoOKBDair,  C.  J^Can  tlda  oaie  be  diitingaialiad 
trom  £eg.  v.  Bowera^  whidi  is  ia  pi^t] 

Metealji  (Jf.  WiSiams  with  him)  for  the  proseco- 
tion. — It  is  stated  in  tiie  ease  that  the  prisoner  was 
employed  by  the  prosecutor ;  that  is  evidence  of  ^xa 
relationship  of  master  and  servant. 

CoOKBUKir,  CJ.  —  That  it  too  vague.  The 
prosecutor  had  no  power  to  say  to  the  prisoner, 
"  go  oat  and  get  orders,"  but  the  agreement  only 
amounts  to  this,  "You  shall  be  my  ^nt  to  get  me 
ordere  if  you  can,  and  if  you  do  you  shall  have  sa(dl 
a  commission." 

Clbisbt,  B. — ^The  prisoner  was  not  even  bound 
to  go  and  xective  die  money  for  the  (»dera  he  got 

Bti.18,  J".— Id  what  part  (tf  the  agreement  is  the 
oUigatitm  to  serve  to  be  found  ? 

CooKBimn,  C.  J^'Ebe  oase  is  cleariy  within  Btg. 
r.  BoiPer$f  and  the  cooricUoo  moat  be  qoashed. 

Conviction  quoted. 


OOTTBT  OF  AJDHmALTT. 
Baported  by  Hnanr  F.  Purcku.,  Em|.,  Batrliter  al-Lsnr. 

[EanaTinc. — At  p.  76G,  at  Ibie  38,  col.  3.  a  ajvltet  dMomtd 
out.  It  AOTMread"1000I.,"not"1001,"J 

Jam.  1$  and  M. 
Tax  Asnofl. 
Sahtue — Uimer/ormed   a&reemmt—TAe  Undaunted 
JbMwed—The  Edward  Hawkins  ammented  igmi. 

Where  saloora  enter  into  on  agreptetU  to  take  a  disaUed 
vessel  into  harbour  for  a  spet^fied  san,  and  tUtaU  tie 
their  power  to  perform  their  engagement ;  but,  inoon- 
eeguence  of  an  adveree  change  of  wind,  fail  to  fulJU 
it,  they  are  neverthelees  enlitled  to  salvage  reward. 

This  was  an  appeal  from  a  decree  of  the  jodga 
of  the  City  of  London  Court,  diamiaaing  the  suit 
of  the  plaintiffs  in  a  cause  of  salvage.  The  facts 
and  arguments  of  counsel  are  fully  stated  in  the 
judgment. 

Dr.  Deane,  Q.  C.  and  Edwyn  Jones  appeared  for 
the  [daio  tiffs. 

Butt,  Q.  C.  and  WebsUr  for  the  defendants. 

^e  following  eases  were  cited : 

The  Undannted,  1  Lush.  90; 

The  E.  U.,  1  Spinks.  63  -, 

The  BomarBUMd,  1  Ln^.  77 ; 

The  JSdward  HatvHns,  1  Loah.  516. 

Sir  B.  J.'Fhillikors.— This  is  an  appealfromthe 
City  of  London  Conrt  in  a  cause  of  salvage.  As 
far  OS  I  can  gather  from  the  proceedings,  the  salvon 
were  notMuited  in  tbe  court  below,  principally,  if 
not  entirely,  because  the  assessors  of  the  court  were 
of  opinion  that  tbe  barque  to  which  the  alleged 
service  was  rendered  was  in  no  danger  when  tbe 
principal  salvor  boarded  her,  though  it  appears  that 
the  objection  tiiat  the  services  of  the  salvors  were 
unsuccessful  was  also  taken  on  behalf  of  the  owners. 
It  is  certainly  a  mistake  as  to  the  law  of  salvage  to 
suppose  that  in  order  to  constitute  a  salvage  aervioe 
a  vessel  muat  be  in  actual  danger  at  the  time  when 
the  services  are  rendered  to  her.  The  danger  may  be 
probable  or  imminent,  which  may  warrant  ^  court, 


Thb  AzTBca. 
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according  to  the  rarying  circuraitancea  of  each  case, 
In  awarding  a  salvage  remuneration.  The  facts  of 
this  case  certainly  bring  it  v^ithin  this  rule,  and  I 
•was  not  surprised,  therefore,  that  the  counsel  whose 
duty  it  was  to  sustain  the  judgment  of  the  court 
below  relied  upon  another  and  a  different  groand  of 
^ence.  The  facta  of  the  case  are  shortly  these : 
On  the  28th  Oct.  last,  between  four  and  fire  o'clock 
in  the  morning,  the  wind  being  IS'.W-,  blowing  at 
this  time  heavily  according  to  the  salvors,  and  a 
moderate  breeze  according  to  the  owners,  a  smack, 
the  Queen  Victorui,  of  thirty  tons,  with  a  crew  of 
live  men,  went  out  from  Harwich,  and  on  nearing 
the  Gunfleet  Sand  found  a  vessel  called  the  Asteca 
riding  at  anchor  in  tbe  Swim,  between  the  Sunk 
and  tbe  Gunfleet  Light ;  they  were  hailed  by  the 
captain;  three  of  the  salvors  got  into  a  boat  and 
went  on  board,  leaving  two  men  on  board  the 
smack.  It  appears  that  on  the  25th  Oct.  the  Atteca, 
which  had  just  left  Sunderland  for  adistant  voyage, 
came  into  collidon  with  a  brig  of  Whitby,  whidi 
bad  carried  away  her  m]zenma8t,mizen-boom,  main- 
topmast,  and  main-topsail  yard,  and  smashed  her 
wheel  to  pieces ;  but  that  at  the  time  the  salTors 
came  on  board  almost  all  the  wreck  had  been 
cleared  away,  and  some  steering  apparatua  had  been 
ilgged  up;  the  captain  resolved  to  put  into  the 
nearest  port  for  repairs ;  on  account  of  the  weather, 
be  had  not  been  able  to  attempt  the  Humber;  and, 
after  encountering  severe  gales  on  the  26th  and 
27th,  had  come  to  an  anchor  in  the  place  which  I 
have  mentioned,  early  in  the  morning  of  the  28th. 
He  had  rather  more  than  his  full  crew  on  boud,  but 
the  men  had  been  extremelr  hard-worked,  two  or 
three  of  them  were  liek,  and  their  berths  were  so 
wet  that  they  could  not  sleep  in  them.  The  captiun 
says  in  answer  to  tbe  question,  "  You  were  rather 
exhausted  yourself?"  "1  think  I  was.  I  never 
had  my  clothes  off  from  Sunderland  to  Graveseod, 
and  had  not  a  bed  to  lie  down  upon,  but  still  I  was 
nn  deck  all  the  time."  The  salrore  were  employed 
partly  in  removing  some  (rf  the  remaining  wreck, 
partly  in  going  aloft,  and  appear  to  have  generally 
assisted  the  crew.  The  captain  of  the  Aztea  was 
desirous  of  being  taken  into  Harwich,  and  the 
following  ajtreement  was  drawn  up  between  the 
parties :—"  Hook,  off  Gunfleet,  Oct.  27,  1869.— 
It  is  tills  day  mutually  agreed  between  S.  Varey, 
master  of  the  Azieca,  and  William  Young  on  the 
other  part,  that  he  take  the  said  bark  Azieca  into 
Harwich  harbour,  and  place  her  in  a  proper  berth  to 
repair  damage,  and  find  steam  to  take  her  in,  this 
S7th  Oct.,  weatlier  permitting,  for  the  sum  of  30/." 
Upon  this  a;^reemeat  the  case  of  the  respondents 
before  me  wan  almost  exclusively  rested.  Every 
effort  was  made  by  the  salvors  to  get  the  vessel 
into  Harwich,  and  there  is  no  doubt  these  efforts 
would  have  been  successful  but  for  a  sudden  change 
of  the  wind  to  N.E.,  which  it  is  admitted  rendered 
the  arriral  at  Harwich  impossible.  The  salvors 
brought  back  the  vessel  to  an  anchorage  not  far 
from  that  In  which  they  bad  originally  found 
faer.  The  weather  became  very  tempestuous, 
and  it  blew  a  hard  gale  from  N.N.W.  The 
salvors  remained  on  board  during  the  night,  and 
the  smack  remained  in  attendance.  The  next 
morning,  the  2!>th,  they  assisted  the  crew  in  heaving 
up  the  anchor ;  it  broke,  however,  and  the  chidn  came 
up  without  it.  About  10-80  the  smack  went  away, 
the  principal  salvor  remaining  on  board,  having 
failed  to  come  to  any  arrangement  with  the  captain 
in  resi)cct  to  his  services;  the  bark  proceeded  to 
Graveseiid,  and,  the  weather  moderating,  arrived 
there  at  5  o'clock  cn  tbe  iime  evening.  It  has  not 
b?en  contended  before  me,  as  I  have  already  ob- 
served, that  no  salvage  service  was  performed  by 
the  smacksmen  ;  but  that,  inasmuch  as  the  conditions 
of  the  agreentcnt  had  not  been  fuiflUed,  they  were 
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disentitled  to  all  salvage  remuneration.  It  was 
also,  however,  argued,  though  I  think  with  leas 
confidence,  that  the  salvors  were  disentitled  to  re- 
ward because  their  efforts  hod  l>een  unsuccessful, 
and  the  case  of  the  Edward  Sawkiiu  (1  Lush,  517) 
was  mainly  relied  upon,  as  I  am  informed  it  was,  in 
the  court  below,  in  support  of  this  latter  proposi- 
tion. The  circumstance*  of  that  case,  however, 
when  it  comes  to  be  examined,  were  really  wlMdlf 
different,  and  in  my  judgment  afford  no  prece- 
dent whatever  for  the  present  case.  The  main  facts 
of  that  case  were  that  the  salvors  l^t  tbe  vessel 
"  in  a  pomtion  of  extreme  peril,"  from  vhicli  dM 
was  saved  by  her  own  ^rertions ;  in  this  case 
it  is  admitted  that  the  salvors  did  thdr  utmost, 
and  did  not  leave  the  ship  in  a  position  of  peril 
without  the  consent  of  her  master,  or  without  having 
rendered  certain  services.  It  remains  toconslderthat 
which  has  been  mainly  argued  before  me,  thequestion 
as  to  the  effect  of  this  agreement  It  is  odmittd 
ttiat  there  was  no  want  of  exertion  or  skill  oo  llie 
port  of  the  salvors  in  endearoariog  to  fulfil  the 
conditions  of  it;  but  tbe  fulfilment  was  rendered 
impossible  by  a  sodden  change  of  the  weather — that 
is,  was  prevented  by  the  act  of  God.  I  know  no  aa- 
tbortty,  and  I  should  be  very  sorry  if  there  were  one, 
for  tbe  proposition  that  luim  an  agreem«it  as  tins 
in  such  mrcumstancei  conid  disentitle  salvors  to 
any  remoneratton  at  all.  The  principle  upon  -wiudi 
my  learned  predecessor  decided  the  undaunted 
(Lush,  92)  is  directly  the  other  way.  "  The  engage- 
ment to  render  assistance  to  a  vessel  in  distress,  and 
the  performance  of  that  engagement,  as  faros  necea- 
sary,  or  M  for  as  possihl^  estaUishea  a  title  to 
salvage  reward."  It  is  to  be  obstfved  ideothat  then 
are  other  services  which  by  no  construction  could  be 
covered  by  the  agreement ;  nor  is  the  attendance  of 
the  smack  upon  a  ship  in  this  condition  during  the 
whole  of  that  tempestuous  night,  in  the  neighbour- 
hood of  dangerous  sands,  by  any  means  to  be  laid 
out  of  consideration.  The  services  in  tbis  cose  were 
not  of  a  bl{^  order,  but  tbcry  were  unqaestioDaUr 
salvage  services,  and  were  as  such  entitled,  in  my 
judgment,  to  a  reasonable  remuneration.  The  agreed 
value  of  ship,  freight,  and  cargo  is  437U  St.  I  shall 
fix  the  amount  of  remuneration  at  40/.,  with  costs, 
both  in  this  court  and  in  the  court  below.  I  regret 
that  no  reasonable  legal  tender  was  made,  whidi 
might  have  saved  tbe  expense  of  all  these  proceed- 
ing and  which  I  should  certainly  have  been  in- 
choed  to  uphold. 

SolidUm  for  the  plaintiffs,  Lawbu  and  JVeInm. 

Proctors  for  the  defendants,        and  Sudoit. 
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The  SoHOomR  MaiTLAinD. 

Material  men — MaleriaU  and  mppUe$  at  Joreign  port — 
iVecessories — Lien. 

Where  material  men  are  deairtd  bo  the  master  or  owner 
of  a  vessel  to  furnish  materials  and  supplies  at  a 
foreign  port,  the}/  will  have  no  daim  vpon  the  vessel 
unkns  theg  ascertained  at  the  time  thai  the  master  or 
owner  was  unob/e  to  pay  Jor  them,  and  that  a  necessilj 
existed  for  a  credit  upon  the  vessel. 

Where,  therefore,  it  appeared  that  tie  owner  at  the  time 
of  sutoruijr  into  the  contract  with  the  liheUante  tad 
momf  to  pag  fbr  tie  ratairs  and  suppUes,  and  that  fit 
repairs  were  not  absolutely  essential  for  rtnderiaghm 
seawortki/ :  r> 

Hdd^  that  tie  libtBaiOs  Ttad  no  /iM  tipM  lAeCA^  at « 


Thb  EcHooiTEa  Maitlakd. 
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to  entitle  them  to  institute  a  aait  in  rem  in  a  Court  of- 
Admiraltg. 

To  create  P*ch  a  lim  it  must  appmr  ihat  the  tuf^iea 
could  oHlif  be  procurtd  on  the  endit  oj  the  veud. 

The  Sophie  (1  W.  Bob.  zm)f6Uoioed. 

MiLLEK,  J.— Libel  for  repairs.  The  Teasel'i  home 
port  was  Buffalo.  It  is  propounded  in  the  libel  that 
the  Teuel,  on  the  15th  Feb.  1869,  while  at  the  port 
of  HUiraukee,  her  owner  or  agent  represented  to 
libellants  that  she  stood  io  need  of  repairs  in  order 
to  render  her  seaworthy,  and  competent  to  proceed 
on  her  intended  vovage,  and  requested  said  libellants 
to  famish  said  materials  and  supplies.  That. they 
were  supplied  by  libellants  on  the  credit  of  the 
ressel,  the  said  owner  or  agent  thereof  not  baring 
either  money  or  credit  to  porchase  said  materi^ 
and  sDpplie^  and  which  were  saitable,  proper,  and 
necessary  for  the  purpose  of  enabling  the  ressel  to 
depart  in  safety  on  her  intended  voyage;  and  the 
Talae  thereof  is,  by  maritime  law,  a  lien  upon  said 
Teasel,  her  boats,  tackle,  apparel,  and  furniture,  and 
that  a  balance  of  1474  dols.  71  oeatt  remains  unpaid, 
•Ithoagh  these  libellants  hare  often  requested 
the  said  owner  or  agent  to  pay  the  same.  John  H. 
Ifoore^  of  Buffalo,  cMms  that  he  is  the  owner  of 
the  vessel,  subject  to  a  mortgage  of  10,000  dols , 
and  the  mortgagee  lias  power  to  take  possession  of 
her  at  any  time.  The  claimant  aUegea  that  before 
the  time  the  repairs  were  done  by  libellants  the 
vessel  had  been  stripped  and  was  bUd  np  in  winter 
quarters,  in  the  port  of  Hilwaokee,  withoat  any 
intention  or  possibility  of  her  being  employed  until 
navigation  should  opjn  in  the  ensuing  spring.  After 
the  close  of  navigation  in  the  fall  of  1868,  and  after 
the  vessel  was  laid  up  in  winter  quarters,  claimant, 
believing  that  certain  repairs  would  improve  her 
condition  lor  the  next  season  of  navijpttion  and 
imiM  her  rate^  entered  into  correspondence  with  libel- 
lants ae  to  the  price  of  snch  repairs,  and  in  Jan.  1869 
he  received  from  libellants  a  proposition  in  writing 
to  make  such  lepairs.  The  propoaal  was  required 
to  be  accepted  by  claimant  within  ten  days. 
Claimant  answered  in  writing — "I  accept  your 
offer,  and  will  give  550  dollars  to  do  the  following 
wwk  on  barque  Maitlaad"  (descril  ing  the  work  to 
"be  done,  &c.)  Clumant  denies  that  the  repairs 
were  nude  on  the  credit  of  the  vessel  alone  as  pro- 
ponnded  in  the  libel;  and  he  alleges  that  aaid 
repairs  were  furnished  by  libellants  on  his  own 
credit,  and  that  he  had  money  and  credit  to  procure 
the  same.  He  deidee  that  tbe  repura  were  neces- 
■aij  to  enable  the  Tassel  to  depart  in  safety  upon 
her  intended  voyage,  and  alleges  that  ^  conld 
have  been  employed  in  navigation  with  safety  during 
the  ensuing  season  without  the  repairs,  and  that 
such  repairs  wore  made,  not  for  the  purpose  of 
tendering  the  vessel  seaworthy  or  safe  foe  naviga- 
tbxt,  hat  to  put  her  in  bettor  condition  and  in  a 
hiRber  class.  As  the  Issue  here  raised  Is  one 'of 
admiralty  jurisdiction,  I  omit  all  r^erenoe  to  tlie 
portions  of  the  answer  and  evidence  which  rell^  to 
the  amount  of  the  bill  of  repairs  and  the  manner 
of  the  work.  Further  correspondence  took  place 
between  these  parties  in  the  month  of  Jan.  1869, 
rejecting  additional  repairs  to  the  vessel.  In  a 
letter  of  Jan.  23,  claimant  wrote  to  libellants, 
"inclosed  please  find  my  acceptance  of  your 
proposition.  I  understand  you  make  no  oojeo- 
tion  to  my  former  terms,  and  suppose  you  accept 
them  OS  you  say  nothing  to  the  contrary.  Bat  I 
do  not  expect  to  ke«»  you  out  of  tbe  pay  any  longra 
than  you  wish  to.  I  will  not  be  able  to  go  up  now, 
and  will  depend  on  your  doing  me  a  good  job.  I 
shall  ask  Mr.  Vance  to  step  around  and  conault 
when  yon  get  the  deck  off.  Please  take  care  of  the 
ropee  in  the  hold.  The  other  work  to  be  done  nuj 


[UiriTBD  STATSa. 

remain  until  the  captain  goes  up,  except  such  of 
the  beams  as  needs  repairing."  In  a  letter  dated 
Buffalo,  July  16,  1869,  claimant  wrote  to  libellants : 
"Your  valued  favour  of  13th  inst.  is  received, 
which  is  accepted."  He  then  directs  as  to  the  work, 
and  then  proceeds :  "  You  will  have  to  take  accep- 
tances, or  some  way,  wait  for  pay  until  the  vwwl 
makes  one  trip,  unless  I  can  conveniently  pay  you. 
I  have  money  that  is  promised,  ample,  but  I  may  bo 
disappointed ;  yet  I  hope  not,  but  I  will  strain  every 
point  to  pay  yon  when  yon  want  it.  But  should  I 
not  be  able  to  collect,  then  I  will  want  the  time." 
Libellants  then  did  the  work  on  the  vessel  in  the 
port  of  Milwaukee.  By  rule  No.  12  of  practice  in 
admiralty  and  maritime  jurisdiction,  it  is  provided 
that,  "  ill  all  suits  by  material  men,  for  |supplies  or 
repairs,  or  other  necessaries  for  a  foreign  ship  or  a 
ship  in  a  foreign  port,  the  libellants  may  proceed 
against  the  ship  and  freight  in  rem,  or  againsfe 
the  master  or  owner  alone  tn  personam."  The  bMue 
port  of  this  vessel  being  Buffalo,  she  was  foreign, 
in  the  sense  of  this  rule,  to  the  port  of  Milwaukee. 
The  season  of  navigation  being  ended,  the  vessel 
was  laid  up  at  Milwaukee  for  the  wint«.  Tho 
repairs  may  have  been  necessary  for  putting  the 
vessel  in  a  seaworthy  condition  as  a  grafai-bearing' 
vessel  for  the  ensuing  season.  The  vessel  was  not 
then  on  a  voyage,  bearing  a  cargo,  or  intending  at 
the  time  to  proceed  on  a  voyage  or  trip  from  MiU 
waukee  to  Buffalo  or  any  other  port.  There  was 
no  intention  of  patting  her  in  en^oyoient  beftm 
the  evening  of  navigation  the  ensuing  spring. 
Present  necessity  for  l£e  repairs  did  not  exist  i^ea 
ordered  or  when  made.  The  master  did  not  order 
the  repairs  from  pressing  necessity,  nor  did  he  order 
them  at  all,  bnt  the  owner,  and  that  too,  at  a  time 
when  the  vessel  was  not  actually  in  employment. 
She  might  probably  as  well  have  been  returned  to 
her  home  port  and  have  been  repaired  there  as  in  the 
port  of  Uilwankee.  The  rule  at  the  Admiralty  la 
of  ancient  date,  that  a  master  of  a  vessel  bos  power 
to  create  a  lien  for  repairs  and  supplies  obtained  in 
a  foreign  port  in  a  case  of  necessity.  The  case  of 
Thomas  v.  Oabome,l9  How.  22,  and  the  cases  cited  in 
the  oianioa  conclusively  establish  this  rule  without 
farther  references.  And  this  power  of  the  master 
extends  to  a  case  where  be  is  chartered  and  speraal 
owner  pro  hae  vice.  Here  the  master  is  entirely  un- 
known so  the  libellants  as  such.  The  whole  nego- 
tiation and  contracts  were  between  the  owner  and 
the  libellants.  The  master  hod  returned  to  hi* 
home  in  BufftUo  before  the  repairs  were  contracted 
for  or  perftwmed.  In  Uie  oaie  of  BrtUt  v.  Used, 
19  Howard  859,  the  steamboat  Si^ma  was  owned 
in  Buffalo  and  employed  in  trade  between  that  port 
and  other  ports  of  the  upper  lakes.  She  was  sup- 
plied with  cool  from  time  to  time  at  tiie  port  of 
Erie,  her  owner  being  the  master  and  present;  and 
of  such  ownership  Keed,  the  libellant,  hod  knowledge 
whenhe  supplied  the  coal.  There  was  norepreientation 
of  the  necessity  of  the  sn^ies  other  thu  that  th^ 
were  directed  V  ^be  master  at  the  limes  when  fur- 
nished. When  the  owner  was  not  present  the  coal 
was  famished  at  the  request  of  the  person  in  com- 
mand. The  bill  [rendered  by  libellant  contained  a 
running  acoounl  of  debit  and  credit  through  a  period 
of  nearly  two  years,  and  there  did  not  appear  to  be 
uiy  doiwt  of  the  necessity  of  the  aapplles  when  fur- 
nished. Hie  court  considered  It  essential  for  libellant 
to  prove  not  merely  a  necessity  for  the  supplies,  but 
also  a  necessity  at  the  time  of  procuring  them,  for  a 
credit  upon  the  vessel.  This  proof  is  as  essential  as 
that  of  the  necessity  of  the  article  itself.  Tbe  court 
says,  "The  supplies  having  bem  furnished  at  a 
fixed  place  according  to  tbe  aceoont  current, 'and 
apparently  under  some  general  understauding  and 
arrangement,  the  presnmption  Is  that  there  could  be  no 
necessity  for  the  implied  hypctbecatloirof  tli^Tewel ; 
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tfiere  oonld  be  no  unexpected  or  unforeseen  exigency 
to  require  it.  For  aught  that  appean  the  luppUea 
OMUd  ban  been  procured  on  the  personal  credit  of 
the  maater,  and  in  this  more  eapeciaU/  ai  he  was 
the  ownar.  We  do  not  •my  that  the  mere  fact  of 
tiie  master  being  owner,  of  itself  excludes  the  pos- 
■ibility  of  a  case  of  necessity,  that  would  justify  an 
iioplieil  hypothecation  ;  but  it  is  undoubtedly  a  oir- 
eumstance  that  should  be  attended  to  in  ia  ascer- 
taioing  whether  any  soch  necessity  existed  in 
ttie  particul&r  case:  (The  Swhie,  1  Wm.  Robinson 
409.)  It  must  appear  that  the  supplies  could  only 
be  procured  on  the  credit  of  the  vesseL  The  same 
pmitioa  is  reiterate  1  by  Justice  Nelson,  who  wrote 
the  Ofanion  in  one  of  tlie  abore  cases  and  approved 
the  other,  ia  the  Jama  Gug,  5  Blatchford's, 
a  C  Rep.  498,  where  it  is  decided  "to 
•utaia  a  libel  ta  rem  against  a  Tesiel  owned 
te  New  York  for  repairs  upon  her  at  Bal- 
timore, at  the  instance  of  the  master,  the 
necessity  of  the  repairs,  and  for  a  lien  upon 
tlie  Tcaeel  to  oiaUe  the  master  to'  procure 
Ihem  must  be  shown.  And  the  oonrfe  ii^s,  "  that 
file  necessity  for  the  repairs  and  for  the  lien  must 
depend  upon  the  facts  and  circumstances  of  the 
case."  In  the  case  of  the  f/eueraiak,  5  Blatchford, 
C.  C.  Bep.  639,  the  court  again  declares  that  in  the 
cases  of  rhomatY.Osborn,  l&Bow%rd22,  uadPrattr. 
Mad,  Ibid.  859,  the  rule  which  requires  evidence  of 
an  apparent  neeeesity  existing  at  the  time  for  sapp 
plying  on  the  credit  of  a  vessel,  suppliei  furnished 
to  her  in  a  foreign  port  in  order  to  create  a  lien 
upon  her  in  favour  of  a  material  man  was  not 
attended  beyond  its  ancient  strictness  as  to  the 
degree  of  proof  required.  And  in  that  case  it  is 
decided  that,  where  the  master  of  tlie  steamer  has 
DO  f and*  to  pay  for  coal,  and  her  charterers  who 
owned  her  pro  Aoe  vim  resided  in  a  foreign  jurisdic- 
tion, and  toe  coal  was  a  necessary  supply,  and  it 
was  obtained  by  tbe  master,  and  credit  was  in  fact 
^ven  to  the  vessel  and  her  charterers ;  it  was  held 
that  a  lien  was  given  on  the  vessel.  It  was  also 
held  that,  when  tbe  material  man  resided  at  the 
home  port  of  the  vessel  and  furnished  coal  at  a 
foreign  port,  through  an  a^nt  tbere^  the  supplies 
were  considered  as  furnished  by  the  »^&a.K  at  the 
foreign  port,  the  same  as  if  the  jffinciiHd  resided 
there.  It  evidently  is  the  duty  of  material  men, 
furnishing  supplies  at  foreign  ports  to  vessels,  at  tlie 
instance  of  the  master,  who  is  agent  of  the  owner,  to 
awertaia  the  aeceiaity  of  the  suf^Uea  and  alaoof  the 
inability  of  tiie  masier  or  owners  of  the  vessel  to 
pay  for  them  before  the  vessel  can  be  subjected  to 
a  maritime  lien.  Such  also  is  the  duty  of  material 
men  in  dealing  directly  with  the  owners  of  a  vessel, 
as  in  tills  oase.  Jt  dues  not  appear  that  libeUanta 
seq aired  direct  bypoUiecatitm  of  the  vessel,  or  that 
noi  was  agreed  upon  or  promised  by  the  owner. 
Nor  doe*  it  appear  that  libeUants  made  inquiry  into 
incumbrances  ou  tbe  vessel,  or  questioned  the  peco- 
Diary  ability  of  the  owner.  The  supplies  were  fur- 
nished at  the  instance  and  on  the  credit  of  the 
owner,  without  the  aid  of  any  facts  upon  which  a 
preMuaptioa  can  arise  of  a  legal  hypothecation  of 
tbe  vewel.  In  the  case  of  tbe  steamer  Sir.  Lawrmecy 
1  N.  tbe  evidence  showed  that  the  supplies 
being  furnished,  the  amount  and  valne  being  ascer- 
tained to  tbe  satisfaction  of  claimant's  proctor,  the 
owner  of  the  vessel  at  the  time  gave  his  notes  for 
the  amount  of  the  libellant's  demand  under  the 
express  stipalatioa  between  him  and  Ubellants  tliat 
their  liao  agwnat  the  vessel  should  not  be  diseharged 
or  irieased  unlesi  the  notes  wen  paid.  Tbe  note* 
were  afterwards  surrendered.  It  was  held  that  tiie 
lien  was  oot  waived  by  the  accepUace  of  the  ootea. 
That  was  an  express  hypothecation  of  vessel.  In 
the  ease  la  band  the  owner  accepts  the  proposal  of 
UbeUanta  to  f  woish  supplies,  and  promised  individu- 


ally  to  pay  a  certain  price,  and  again  he  agrees  per- 
sonally for  additional  repairs,  libeUants  not  at  anj 
time  claiming  alien  upon  the  vessel,  even  after  notice 
from  claimant  that  Uiey  might  not  be  pud  when 
the  repairs  were  completed,  bnt  at  a  snbseqnenfe 
time.  It  is  contended  that  this  libel  sbouU  be 
sustained  by  reason  of  remarks  of  the  Justice  in  de- 
livering the  opioioa  in  the  case  of  tbe  Btlfatt, 
7  Wallace,  p.  643,  that  "material  men  who  fumlill 
materials  or  supplies  for  a  vessel  in  a  foreign  port 
or  in  a  pwt  other  than  in  tbe  state  where  the  veiaul 
belongs,  have  a  maritime  lien  on  tbe  vessel,  or  ft 
security  for  the  payment  of  the  price  of  all  such 
materiiUs  and  supplies.  They  were  such  a  Uen 
because  upon  the  princij^es  of  the  maritima 
law,  sndi  materials  and  Mppties  are  pierained 
to  be  furnished  on  the  credit  <A  the  vessel,'* 
referring  to  coses  anterior  to  those  cited 
aboveu  This  remark  of  the  judge  in  an  opiaion 
in  a  case  involving  the  question  of  exclusive 
jurisdiction  of  the  district  courts  of  libels  on  con- 
tracts of  affreightment,  and  not  in  any  manner 
touching  the  lien  of  material  men  for  sappliet,  can- 
not be  taken  to  overrule  tin  cases  of  Twma*  t.  Os- 
bom,  and  Pratt  v.  Retd.  Tbe  court  cannot  step  aside 
from  the  contract  between  tbe  parties  because  it  ap- 
pears in  the  answer  of  the  claimant,  that  the  vessel 
is  encumbered  with  a  mortgage  to  the  amount  o£ 
10,000  dols.  The  claimant,  for  aught  we  know,  may 
be  abundantly  able  to  pay  all  that  the  libellanU  caa 
or  may  recover,  irrespective  of  his  interat  in  tha 
vessel.  The  fact  of  the  mortgage  is  no  evidence  of 
his  inability  to  pay  this  debt.  LibeUants  should 
have  satisfied  themselves  of  claimant's  pecuniary 
circumstances  before  furnishing  the  supplies  ana 
making  the  repairs,  and  if  they  had  doulrta  of  hia 
ability  to  meet  his  oontcoct,  they  should  have  re- 
quired a  lien  upon  tbe  vas^l,  or  notified  him  that 
the  supplies  would  only  be  furnished  on  tbe  cicdit 
of  the  vesseL  I  am  satisfied  that  Ubellants  have  no 
maritime  lien  on  tbe  vessel,  and  that  the  libel  most 
be  dimiMcd. 

Nm.  1869. 

THa  Mu-WAURBn  Bbllb. 

Dedc  cargo— PenU  of  At  sea — Jtttuem. 

A  ichoow  laden  wi'fA  toAtof  ttxdc  on  hoard  a  deck  cargo 
of  diuen  piga  of  bad.  They  ware  amiied  for  bjf  thm 
muter  to  tria  ait  vssss/,  andbif  the  oul  of  ladimg  tkeu 
wen  to  be  delivend  in  a$  good  order  aa  thif^teJ, 
"daiutn  of  ttauigatioa  esBeepted."  Th^  loere  jeUi- 
sCMsgita  the  oowru  of  tka  tx-jro^s.* 

Held,  that  in  the  abteiue  of  proof  tf  a  CKsfsM  <•  tkip 
had  on  dedc^  tha  ewnera  of  IM  oargo,  and  ml  (W 
MSM^  miat  bear  lAs  lou. 

MiLMB,  J.— LibeUants  shipped  on  board  this 
schooner  at  the  port  of  Racine,  in  tbe  State  of  Wisoon- 
siir,  divers  pigs  of  lead  to  be  transported  to  the  port  of 
Boffalo,  in  the  State  of  New  York.  By  the  biU  of 
lading  tbe  pigs  of  lead  were  shipped  on  deck 
in  good  coikdition  to  be  ddivered  in  like  good 
order,  the  dangm  of  navigation  excepted,  llw 
schooner  was  laden  with  wheat  in  bulk.  It  Ia 
alleged  in  the  Ubel  that  at  the  time  the  lead  waa 
received  on  board  the  vessel  was  so  badly  stevedored, 
that  she  was  not  in  a  proper  condition  to  safely  take 
it  on  deck,  or  to  sufely  transport  it  according  to  tho 
tenor  or  effect  of  the  bill  of  lading,  or  to  safely  and 
aecnrely  hold  and  carry  the  nnder-deck  cargo.  And 
that  the  vessel  being  in  an  unssawortby  oooditioa, 
set  sail  on  her  intended  voyage  with  the  lead  on 
board.  And  by  reason  of  the  vessel  not  being  well 
trimmed,  and  not  in  condition  to  resist  the  ordi- 
nary perils  of  tha  aea  by  reason  of  SMd  im- 
ptopet  ttunmim^  and  not  byany  embarraaiga^toc 
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danger  cauwd  by  the  lead  being  on  deck,  the  offl- 
oen  and  crew  of  the  veMeL  jettisoned  the  lead  from 
off  tba  deck  into  the  waters  of  Lake  Michigan, 
whwdfty  the  lead  became  wholly  lost,  and  was  not 
dellTered  acoordios  to  the  tenor  and  effect  of  the 
Mil  of  lading.  Libellanta  demand  strict  proof 
whether  the  jattUon  was  made  neeesaarr  by  a  peril 
of  the  sea,  or  by  the  improper  storage  of  the  nnder- 
deck  cargo.  And  if  jettison  were  made  necessary 
^  a  peni  of  the  sea,  then,  by  the  custom  and  course 
€1  the  admiralty  and  maritime  laws,  the  loss  is  a 
cue  of  gennal  arerage  loss.  Claimants  in  their 
answer  confess  the  shipment  of  the  lead,  and  they 
nrge  that  the  vessel  being  tight,  staunch  and  strong, 
and  veil  manned  and  equipped,  and  baring  a  cargo 
of  14,700  bushels  of  irheat  in  her  hold,  sufficiently 
and  properly  stowed  and  secured,  and  forty  tons  of 
pig  lead  shipped  on  deck,  pursuant  to  the  bill  of 
lading,  left  the  port  of  Badne,  bound  for  the  port  of 
Buffalo^  and  while  on  her  voyage  on  Lake  Michigan 
■he  encountered  a  severe  gaie,  laboured  hard,  sUp- 
l4ng  much  water  on  deck,  filling  herself,  and  ren- 
dering it  necessary  to  knock  away  the  bulwarks  to 
free  her,  and  tlte  gale  increasing,  it  became  necessary 
for  the  preservation  of  the  vessel,  and  of  the  lives  of 
Hm  oBIcers  and  crew,  and  for  the  safety  of  the  whole, 
the  officers,  on  consultation,  determined  to  jettison  a 
portion  of  the  lead,  and  thereupon  they  jettisoned 
about  838  pigs,  and  on  arriving  at  Buffalo  the  whole 
cargo  was  delivered  except  the  pigs  of  lead  jetti- 
•oned.  It  is  also  averred  that  the  cargo  under  deck 
WB8  not  a  foil  cargD^  and  was  so  known  to  the 
•gent  of  the  ritii^iera,  and  the  lead  was  shipped  on 
deck  at  the  request  of  said  agenL  The  answer  far- 
ther alleges  that  the  loss  so  occurred  by  a  peril  of 
the  sea,  is  not  a  general  average  loss,  nor  is  the 
■ame  to  be  contributed  for  in  general  average.  It  is 
i^reed  between  ^ha  advocates  of  the  parties,  that 
tha  storm  was  of  force  and  violence  sufficient  to 
render  the  jettison  necessary.  The  inoof  sustains 
the  allegation  that  the  master  solicited  the  lead  for 
the  purpose  of  trimming  his  vessel.  The  proof  does 
not  estiU>UBh  a  custom  to  ship  lead  on  deck.  Such 
has  been  done  in  several  instances  for  the  purpose 
of  trimming  grain  beuing  vessels.  To  establish  a 
custom  derogating  from  the  general  law,  it  is  not 
enough  to  prove  that  the  act  has  been  ireqaently 
dona  It  must  be  proven  to  be  so  generaUy  known 
aod  recognised,  that  a  fair  presumption  anses  that 
tba  5iarties  ia  enteriog  into  their  engagement  do  it 
with  a  sUeat  reference  to  the  custom  ;  and  tacitly 
agree  that  their  rights  aod  responsibilities  shall 
he  determined  by  it  (a).  This  case  does  not 
rest  on  custom,  there  being  an  express  agree- 
ment between  the  freighter  and  the  master  of 
the  vessel,  that  the  lead  should  be  stowed  on  deck. 
The  q^nestioo  presented  for  the  consideration  of  the 
court  is,  is  the  loss  of  the  lead  by  the  jettison  a 
general  average  loss?  The  general  cargo  having 
heen  delivered  at  the  port  of  destination,  upon  pay- 
mnt  of  the  freight,  the  demand  is  against  the 
vessd  ^one  for  Irar  proportional  contribution. 
Under  the  view  taken  trf  the  point  presented,  I  will 
XUA  consider  whether  this  libel  can  be  maintained 
ag^nst  this  vessel  after  delivery  of  the  cargo.  It 
aj^ears  that  the  master  having  ascertained  his 
Tassel  was  not  trimmed,  ^^ed  to  the  agent  of  the 
owner  of  the  lead,  to  ship  it  od  deck,  tat  the  pur- 
pose of  trimming  the  vessel  for  the  voyage,  and 
thereby  rendering  her  seaworthy.  From  this  fact 
ne(4>genoe  is  not  dupeable  to  the  master,  in  respect 
to  putting  the  vessel  in  trim.  The  jettison  was 
rendered  necessary  by  a  peril  of  the  sea,  for  the 
safety  of  the  TesssI  aod  cargo^  and  was  a  hiss  by  th« 
peril  of  the  seik  It  is  a  general  aod  ao  ancient  rule 
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of  the  law  of  shipping,  that  goods  shall  not  be 
carried  on  deck.  Reasons  for  this  rale  are,  that 
goods  placed  on  deck  are  more  liable  to  be  lost  by 
being  swept  overboard,  and  to  damage  by  water, 
and  endanger  both  ship  and  cargo,  as  the  weight 
is  put  f^  from  the  hull,  and  thereby  makes  the 
vessel  less  stable,  and  less  manageable,  and  to  labour 
in  a  heavy  sea.  And  it  encumbers  the  deck  and  em- 
barrasses the  crew  io  working  a  sail  vessel,  and  per- 
haps the  common  safety  sometimes  may  not  require 
jettison,  if  lading  were  not  on  deck  to  twing  the 
dangers  on  the  vessel,  or  contribute  to  enhance 
them.  The  mle  is  also  a  general  rule,  that  goods 
laden  on  deck  and  jettisoned  are  not  contributed 
for,  and  such  is  particularly  the  rule  when  goods 
are  laden  on  deck  by  consent  of  the  shipper.  I 
have  had  this  matter  under  consideration  In  former 
cases,  and  most  dispense  with  reference  to  the  tm7 
numerous  eases  alflrmlng  this  rate.  Maritime 
orders  and  roles,  both  ancient  and  modem,  recog- 
nise the  distinction  between  cargoes  placed  on  deck 
with  consent  of  the  freighter,  aod  cargoes  unctor 
deck.  They  do  not  give  a  recourse  against  the 
master,  the  vessel,  or  the  owner.  The  admiralty 
coQits  of  Enfiuid  and  America  hare  almost  iuUf 
formiy  treated  ttie  owner  of  goods  on  deck  with  his 
consent,  as  not  having  a  claim  on  the  master,  in 
case  of  jettison,  although  bound  to  contribute.  This 
being  a  proceeding  against  a  sail  vessel,  I  shall  not 
enter  upon  the  cousideration  of  some  modem  judg- 
ments against  vessels  propelled  by  steam.  The  case 
o£  Lavrence  t.  ilinlurn^  17  How.  100  is  referred  to 
as  a  leading  case  of  binding  authority.  The  ship 
Hornet  was  libelled  for  the  non-delivery  of  two 
steam  boilers  and  chimneys  shipped  at  New  Tork, 
on  deck  by  special  agreement,  and  consigned 
to  libellont  in  San  Francisco.  It  being  dis- 
covered on  the  voyage  that  the  ship  could  not 
be  navigated  with  safety  in  a  sbma,  the  deck 
load  was  thrown  overboard.  The  facts  in  the  case 
show  that  the  jettison  was  jastifiahle,  aod  the 
loss  occasioned  by  a  peril  of  the  sea.  The  court  say, 
*'  This  bill  of  lading  declares  that  the  property  is  to 
go  on  deck.  It  excepts  perils  of  the  sea.  The  ex- 
ception must  be  construed  with  reference  to  the 
particular  adventure^  which  the  contract  of  the 
affreightment  shows  was  contemplated  by  the  par- 
ties under  this  bill  of  lading.  The  question  is  not, 
what  in  other  circumstances  could  be  deemed  a 
peril  of  the  sea,  but  what  is  to  be  deemed  such  when 
operating  on  this  vessel  with  this  deck  load.  If  a 
very  huidensome  csugo  like  iron  is  taken  on  board, 
and  heavy  weather  met  with,  and  Jettison  mad^  it 
would  not  be  a  ground  of  claim  against  the  ownev 
that  the  weather  encountered  would  not  have  been 
sufficient  to  justify  a  jettison,  if  the  cargo  had  been 
cotton.  And  when  this  freighter  consented  to  place 
on  the  deck  of  this  ship  bis  boilera  and  chimneys, 
weighing  upwards  of  thirty  tons,  not  distributed 
about  the  deck,  but  lying  in  a  small  space,  must  he 
not  be  taJcen  to  have  known  that  their  necessary 
effect  might  be  to  embarrass  the  sailing  of  the  ship 
in  a  gale  of  wind,  and  caoso  her  to  labour  in  a  heavy 
sea^"  The  libel  was  dismissed.  In  this  case^  UbeT- 
lan'ta  having  shipped  on  deck  1160  pigs  of  lead, 
weighing  about  forty  tons,  they  consented  that  the 
vessel  might  thereby  be  rendered  less  manageable, 
aod  more  liaUe  to  labour  in  a  storm,  and  they,  and 
not  tlie  vessel,  must  bear  the  loss  of  a  portion  of  the 
deck  load  by  the  necessary  jettison.  It  is  contended 
that  in  equity  the  vessel  should  contribute  for  the 
loss,  AS  the  deck  load  was  used  in  putting  her  in 
trim  for  sea.  That  is  begging  the  question.  I  can- 
not enter  into  the  conuderatimi  of  the  inducement 
to  the  contract  ot  the  parties.  The  libel  wUl  be 
dismissed. 
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COtTBT  07  BAKKBT7PT0T. 

Beiiorted     A.  A  DoKU,  Baq.,  BMrlatw^t-Law. 

T^iodor,  Ftb.  1. 

(Before  Ur.  B^tetf  Boouk  ) 

Abohthovb. 

PelttiM  Jar  adjutUeatim — Bearing  of—OrtJilar  not 
attending — DimmtUof  petition. 

Where,  upon  the  day  aj^inted  for  hearing  a  {Mfi/ion, 
neither  the  petitioning  ereditornorang  one  on  hu  behalf 
attmdtj  the  court  wiUy  vpoa  the  applieatim  of  the 
debtor,  dtemitM  the  petition,  with  eottt. 

On  the  7th  Jan.  1870,  a  petition  for  adjadicatioa 
of  buikruptcy  web  filed  against  the  debtor,  and,  on 
the  following  day,  an  order  for  substituted  serrice 
was  made  by  the  refpstrar,  and  the  notice  prescribed 
by  the  Gist  General  Order  was  directed  to  be  in- 
serted in  the  Gazette.  The  copy,  petition,  and 
<ffdera  were  left  at  the  residence  of  the  debtor,  who 
was  then  absent.  On  the  Ist  Feb.,  the  day  appointed 
for  the  hearing  of  the  petition,  the  debtor  and  his 
■olidtor  attended  the  coart  at  the  time  appointed, 
bat  neither  the  petitiouing  creditor  nor  his  solicitor 
appeared  to  support  the  petition.  Under  these  cir- 
corastaQCCs 

Tre/ierne  (solicitor)  applied,  on  behalf  of  his  dleot, 
for  an  order  to  dismiss  the  petition,  iriiich  was 
ordered  accordingly,  with  costs. 

Trehene  and  Welfentan,  solicitors  for  the  debtor. 

Jlondag,  FO,  7. 

(Before  the  Chief  Judob.) 

Ex  parte  Grabah  ;  Re  Job. 

12     13  Vtct.  c.  106,  s.  Hl—Damagea  in  tort  recovered 
bi/  hanhupt — Auigntes  not  entitled. 

The  aetigneta  of  a  bankrupt  are  not  entitled  under  the 
141st  eection  e/  the  Coiuolidatim  Act  1849,  to  the 
dancmet  recovered  bg  the  banSriqitt  in  an  action  of 
tort  tnmght     htm  after  a/^dSeatiem. 

This  was  a  motion  on  bdialf  of  Mr.  Graham,  the 

official  assignee,  for  an  order  that  John  Ladd,  the 
defendant  in  an  action  brought  by  the  bankmpt^ 
should  pay  to  him  as  assignee  the  amount  rf  the 
damages  recorered  in  the  action,  upon  the  ground 
that  Job  waL  at  the  date  of  the  action,  a  bank- 
rupt, and  had  not  yet  obtained  an  order  of  dis* 
charge.  The  bankrupt  was  adjudicated  upon  his 
own  petition  on  the  17th  Dec.  1867,  and  Mr. 
Graham  was  appointed  Uie  official  assignee  and 
remained  sole  assignee,  no  creditors'  assignee 
haring  been  chosen.  On  the  I9th  Dec.  1868  the 
bankrupt  came  up  for  his  last  examination,  but  the 
ritting  was  adiounied  mnt  die,  and  no  farther  pro- 
ceedings bare  been  taken  In  theoiatterof  tiie  bank- 
ruptcy. 

On  die  6th  July  1669  the  bankrupt  commenced 
an  action  of  trespass  in  the  Court  of  Queen's  Bench 
against  John  Ladd  for  damages,  and  for  breaking 
rad  entering  into  his  dwelling  house,  removing  and 
carrying  bw»  the  fixtures  and  the  goods  therein, 
^vposing  of  toe  same  to  his  own  use,  and  expelling 
the  plaintiff  from  posseeBion  of  the  house,  whereby 
he  incurred  great  loss. 

On  the  I4th  Jan.  1870  the  bankrupt  obtained  a 
Terdict,  and  damages  were  awarded  amounting  to 
ZlllOs.  On  the  22nJ  .Tan.  notice  of  the  bank- 
mptcyof  the  plaintiff  In  the  action  was  giren  on 
behalf  of  Mr.  Graham,  a-i  sasignee  to  the  attorneys 
of  John  Ladd,  and  that  Mr.  Graham  claimed  to  be 
entitled  to  the  damages  retMvered.  An  interpleader 
summons  was  thereupon  issued  at  the  iostuce  (tf 


Ladd,  which  was  heard  before  M  Smith,  J.  on  the 
1st  Feb.  His  Lordship  expressed  his  opinion  that 
the  Chief  Judge  in  Bankruptcy,  and  adjourned  the 
the  official  assignee  should  make  an  application  to 
summons  until  the  9th  for  that  purpose. 

AUridge  (solicitor)  asked  that  under  the  14lst 
section  of  the  Consotidation  Act  1849,  the  officii 
assignee  might  be  declued  entitled  to  the  damaaes 
so  recorered.  He  contended  that  inasmnch  as  the 
bankrupt  had  not  obtained  his  order  of  disdui^ 
his  creditors  were  entitled  to  all  moneys  that  might 
come  to  him  between  the  date  of  liis  adjodicatiDa 
and  of  Ids  order  of  discharge. 

Warrington  (solicitor)  on  behalf  of  the  bankrupt; 
contended  that,  inasmuch  as  the  damages  were  giren 
in  respect  of  a  trespass  against  the  person  of  the  bank- 
nipt,  and  as  the  cause  of  action  being  personal  did 
not  pass  to  the  assignees  in  bankruptcy,  the  official 
assignee  vaa  not  entitled  to  the  danu^es  tbe  result 
of  the  action.  He  cited  In  support 

Rogera  Spenee,  13  H.  A  W.  571 ;  on  app.,  12  CL 
AFin.701i 

Brewer  T.  Dew,  11  M.  A  W.  625. 

It  was  stated,  in  answer  to  the  Chief  Judge,  that 
the  defendant  had  interpleaded  for  his  own  pro- 
tection. 

iTeotf  (solicitor)  appeared  ion  Mr.  Ladd. 

Tbe  Chief  JtrDOB.— I  cannot  see  bow  the'trf&dal 
assignee  can  sustain  tbis  clidm.  It  appears  that  if 
the  plaintiff  bad  omitted  all  claims  in  respect  of 
damage  against  his  property,  the  jury  might  hare 
awarded  the  same  amount  for  personal  damages,  as 
they  did,  37L  10$.  altogether.  I  cannot  giro  the 
bancrupt  any  costs^  as  he  aiq>ears  to  hare  been  fat 
default,  his  examinatum  baring  been  adjourned  sum 
(He.  Motum  refimd. 

Solicitor  for  the  official  assignee,  W.  W.  Aldridge. 

Solicitors  for  Ladd,  Head  and  Coot.  _ 

Sdicitor  fw  the  bankrupt,  G.  &.  Warrii^tem. 

Tueedag,  Fti>.  8. 

Se  A  Dbbtob's  Schmoks. 

Affidavit  Form  No.  2  in  tcJieduk  to  Oenend  Order* 
Jan,  1, 1870 — Need  not  be  made  bg  creditor  kiwudj^ 
Partiadara  of  demand  aheidd  be  wened  and  deamd 
made  ainee  Jan.  1,  1870. 

It  is  not  imperative  that  the  affidavit  prtaoibed  in  Form 
No,  2  in  the  aeh^k  annexed  to  the  General  Ordera  of 
Jan.  1,  1B7Q,  Jmid  be  made  the  eraditer  mdng 
out  a  dAtor-pmmona  itndtr  (is  17tA  Ganertd  Order, 
where  the  creditor  carriea  on  baaineu  (Atoh^  an  au- 
thorised agent.  The  agent,  if  prt^erhf  authoriaed,  can 
make  a  atiffident  affidavit  in  support. 

It  ia  neeeaaarjf  that  the  demand  mentioned  in  the  affidavit 
Form  No.  2  ahouU  be  made,  and  the  partiadan 
demand  cdao  there  mentioned  ahetdd  be  sanmf  snkc 

Jan.  1,  1870. 

This  was  an  ex  parte  application  made  to  the 
Chief  Jud^  by  leare  of  tne  registrar,  who  had 
refused  to  issue  a  debtor-summons  nnder  the  17th 
General  Order  of  the  1st  Jan.  1870,  upon  the  ground 
that  the  affidavit  tendered  in  support  was  insuffi- 
cient, and  also  because  the  applications  for  payment 
deposed  to  in  the  affidavit  were  not  ms[de  since 
the  1st  Jan.  1870,  the  day  when  the  Bankruptcy 
Act  1869  came  into  operation.  Tbe  affidavit  in 
support  of  the  applicatirai  vos  made  jointly  bj  tbe 
creditor  and  his  son,  who  was  described  as  foremaa 
and  manager  to  bis  father,  and  was  substantially  in 
the  form  JSo,  2  in  the  sehedule  to  the  General 
Orders.  The  two.  flntr  j^Ung^ophs  of  tlwattdaTit 
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were  deposed  to  bjr  tlie  creditor  and  the  two  laat ' 
paragraphs  bj  hia  bod  ;  bot  it  appeared  from  the 
affidarit  that  the  account  in  writing  of  the  parti- 
cularf  of  demand  waa  ddlTered  in  December  1869, 
and  that  personal  application  for  payment  bad  also 
been  made  in  December.  The  registrar  was  of 
opinion  that  the  third  paragraph  of  the  affldarit, 
form  No.  2,  roust  be  deposed  to  by  the  creditor  him- 
self, and  could  not  be  made  by  another  person,  and 
that  application  for  payment  should  hare  been  made 
t&aoa  Ist  Jan.  1870.  Id  answer  to  this  second  objec- 
tion,  it  appeared  that  a  writ  in  an  action  at  common 
law  had  l>een  served  npon  the  debtor  since  the  Ist 
Jan.  1870. 

The  following  is  the  form  of  affldaTit  in  the 
schedule  i 

1.  Thftt  A.  B.  is  Jnstlr  sal  trnly  iitdabtad  to  me  in  tbe 
•nm  of  £      ,  ka.,  ka. 

2.  Thftttlwi>klA.B.nddMat^jM.,aiiao«niMOB(iada» 
Ac. 

8.  Thai  an  account  tn  writjnff  of  the  particnlars  of  my 
demand  was,  on  or  oboat  the  day  of  ,  sent  by  poet 
to  the  said  A.  B.,  and  that  poTment  of  the  same  has  been 
on  more  than  one  oocoidon  reqnlxed  to  be  made  of  the  nid 
A.B. 

4.  That  I  did  on  the  daf  of  apply  (or  caose 
application  to  be  made)  to  the  aoid  A.  B.  persoaally  t<ia 
pe^^ent  of  the  raid  debt. 

KOTK. — If  Oit  appXicalion  wta  mad<  hu  anv  other  •p»non  than 
th«  crMtttn*,  it  mtut  b*  dcj>o««d  (o  by  tttchpenon. 

Sttmberg  (solicitor)  appeared  for  the  summoning 
creditor. 

The  Cniar  Joooe.— I  see  nothing  in  the  first 
objection.  The  affidavit  of  the  son  would  be  suffi- 
cient to  obtain  a  debtor  summons  if  it  contained  a 
statement  that  be  was  duly  authorised  to  make  the 
demand  on  behalf  and  with  the  aathority  of  his 
father,  and  that  he  had  made  demand  in  writing  for 
the  debt  to  be  paid  to  his  father.  Aa  to  the  second 
objection,  1  think  that  the  demand  in  writing  should 
bare  been  made  since  the  let  Jan.  1870,  and  also  that 
Particulars  in  writing  should  have  also  been  deli- 
▼end  since  that  date.  X  do  not  think  that  the 
•errice  of  the  writ  was  a  snfflcfent  demand. 

Solicitor  fm  applicant,  Stenhurg. 


NISI  FRms. 

B«ported  b;  Jobs  Bose,  Biq..  Barriater-at-Law. 

COURT  OF  QUEEN'S  BENCH. 

Monday,  Jan.  1 7. 

(Befine  BLacKBtiair,  J.) 

Hbhxbquik  v.  0*Dowo. 

/n  OH  action  to  obtain  payment  of  a  achool  hiO,  evidence 
of  a  collateral  breach  of  agreement  on  the  part  of  the 
tckoolmaster  cannot  be  given  by  the  d^endant  in  order 
to  reduce  the  amount  of  Ike  bill,  tacJi  a  collateral 
breach  being  tke  subject  of  crota-aclion^  and  not  of 
ut-off. 

Frtxnax  for  plaintiff. 
Bobinion,  Serjt,  for  defendant. 

Action  to  recover  the  balance  of  a  school  bill  for 
tiie  board,  lod^ag,  and  education  of  defendant's  son. 

While  at  the  tdaintilTs  school  die  son  of  the 
defendant  met  with  an  accident  through  his  own 
fault.  Medical  attendance  was  given  Mm,  but  the 
defendant  said  that  it  was  insufficient  in  kind.  There 
was  a  plea  upon  the  record  allenug  want  of  care  in 
this  respect,  and  at  the  trial  the  defendant  offered 
eridence  in  support  of  it. 

Blioebusn,  J.— I  should  think  that  such  ainatter 
would  be  the  subject  of  cross-action,  and  not  of  set- 
off. It  used  to  be  exceedingly  doubtful  whether 
yoa  would  reduce  the  price  of  a  carriage  or  other 


article  as  not  being  sufficiently  made  to  order,  but 
it  is  quite  new  to  me  to  hear  that  where  there  is  a 
contract  with  a  schooloiaster  for  the  education,  &c., 
of  a  boy,  you  can  cnt  off  a  portion  of  his  bill  for 
any  collateral  breach  of  contract.  It  is  trite  law 
that  when  an  attorney  brings  his  bill  you  cannot  set 
up  anything  else  except  that  he  totally  failed  in 
performing  the  work,  and  here  if  they  had  actually 
killed  the  boy  it  might  be  otherwise. 

Verdict  for  plaintiff"  for  fidl  amount. 

Attorneys  for  plaintiff,  Favand  Co.,  2,  Henrietta- 
street,  Coven  t-garden. 

Attorney  for  defendant,  W.  and  W,  A.  WaUtr, 
27,  King-street,  Cbeapside. 


CfOURT  OP  COMMON  PLEAS. 
Tuesday,  Jan,  25. 
(Before  Keating,  J.) 

HcQbMOB  v.  HiOB  AMD  AKOIUBB. 

/Vrtarsf— Cbmumoa  of— Measure  of  dmaget. 

Under  a  count  for  conversion  ofjixlurea  by  severing  and 
removing  thnm^  the  value  of  the  fixtures  in  their  aeverett 
state  eoM  onhf  he  recovered,  and  not  the  wdae  of  them, 
when  annexed  to  tie  freehold. 

This  was  an  action  for  exeessire  distress.  The 
declaration  also  contained  a  count  in  trover,  but 
none  in  trespass. 

A  landlord  distraining  for  rent  in  arrear,  severed 
and  removed  the  counter  and  beer-engtae  in  a  beer- 
house. 

It  appeared  from  the  eridence  that  no  sale  of  the 
articles  had  been  made,  and  the  count  for  excessive 
distress  could  not  therefore  be  supported.  A  ques- 
tion arose  as  to  the  measure  of  damages  recoverable 
upon  the  count  for  conversion.  It  was  proved  that 
the  value  of  the  articles  when  annexed  to  the  free- 
bold  was  considerably  more  than  their  value  when 
detached.  The  counter  was  affixed  to  the  freehold 
by  screws,  and  the  beer-engine  had  pipes  connected 
with  it  leading  down  through  a  Boot  Into  casks  In 
the  cellar  beneath. 

The  coonter  had  been  unscrewed  in  order  to  re- 
move it,  and  the  beer-engine  had  been  severed  by 
cutting  through  tbe  pipes  above  the  floor. 

Kemp  and  Edwyn  Thomas,  lot  plaintiff. 

C  H.  Anderson  and  J^hcoi  for  defendant. 

Kbatikq,  J.,  to  jury. — IF  you  are  of  omnion  that 
these  were  not  fixtures,  then  they  would  be  dis- 
trafaiable,  and  the  defendant  would  be  entitled  to 
your  verdict ;  if  otherwise,  if  you  think  that  they 
were  affixed  to  the  freehold,  so  that  they  could  not 
beremov^  without  injury  and  in  a  state  that  they 
could  not  be  restored,  then  find  for  the  plaintiff. 
Aa  to  the  damages,  they  would  be  the  value  ttf  the 
counter  and  beer  engine  in  the  severed  state.  The 
j4aintiff  cannot  under  the  count  for  converatiKl 
recover  the  value  of  the  things  affixed  in  an  affixed 
state,  as  their  value  would  be  estimated  between  an 
incoming  and  an  outgoing  tenant.  But,  on  the 
other  hand,  I  do  not  think  he  is  confined  to  re- 
covering only  what  would  be  the  value  at  a  broker*! 
sale  as  has  been  suggested :  for  if  Uie  defenduit  took 
them  without  ri^t  he  is  a  wrongdoer,  and  yoa 
have  a  right  to  estimate  them  at  a  fair  value. 

Verdict  for  the  defendant. 

Attorney  for  plaintiff,  G.  0.  Rush. 

Attorney  for  defendant,  W.  W.  Brawn,  2^  Ba- 
singhatl-street. 
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BapOTted  br  Docauj  Kikobiou).  Eiq.,  Bantot«r-At-l4nr, 

June  25,  28  and  July  3,  1869. 

(Bef<»e  the  Lobd  CHi.iroBi.LOB  (Hathetley)i  Loi^ 
CHBUisroRD,  and  Lord  Coloxsat.) 

BtCHiBD  John  Fobehan  (app.)u.THE  Fbbb  Fishbbb 
AHD  Dbbdobba  OB  Whitstable  (retpA.). 

AmJiorage  dues — Consideration  to  public  for — Port— 
Proof  qf  exiateiux  of— Immemorial  pagmnt, 

27u  phintiffa,  the  owners  in  fee  of  the  matw  of 
WaiUtable,  in  an  action  for  awAorage  dues,  claimed 
Ai  respect  of  a  vetetl  catting  andtor  on  a  certain 
att<Aorage-gro«nd  ntuate  vitkin  (Ae  tea  below  low 
water  mark,  adduced  evideTtce  that  the  toBa  had  been 
taken  from  time  immemorial;  that  th^  hpt  huoyt, 
heoBimt,  md  H^tt  to  mark  the  bamdt  betmeen  the 
meter  oeA  and  the  anchored  ground ;  that  Whitstable, 
oefoie  and  since  the  time  of  legal  memory,  had  been 
mentioned  in  official  doatmwts  as  a  port ,-  and  that  in 
ancient  times  tha  e  was  a  place  wimn  the  manor  for 
ike  unlading  of  menhandiM. 

Held  (affirming  thejudgmatt  of  the  Exchequer  ChaiKber'), 
that  Ae  anchorage  dues  had  a  legal  origin,  the  exist- 
ence of  a  port  being  eatabiiehed.  However  commodious 
a  place  moj/  be  for  vesathf  ii  wiB  not  therefore  become 
a  port,  the  establishment  of  uiAicA  mtat  be  ^  authority 
0/  the  Crown;  but  evideace  of  traffic  in  rtspe^  of 
talli  of  mtrchandise  being  taken,  of  a  place  being 
mentioned  as  a  port  in  early  documents,  and  of  natural 
amfigvration  Jemourable  to  the  formation  of  a  port, 
pu^fy  cm  infermce  of  fact  thai  a  port  did  exist. 

And  McA  an  inference  wiU  be  read^  dromt  wA«re  cm 
immemm.cd payment  has  been  prooea,  because  it  is  the 
duty  tf  the  courU  to  Jiad,  if  pott&k,  a  kfalengi» 
for  a  right  so  hng  mjoyed. 

jitetueof  Oann  v.  Free  IlBhera  of  Wldtstal)!^  12 
/.  T.  Bq>.  N.  S.  150,  ei^lained  and  iSetinguiahed. 

Thii  was  an  appeal  from  a  jndgmeDt  of  tiu  Ex- 
chequer Chamber,  od  a  special  case. 

The  Tespondenta,  the  ownen  in  fe*  of  the  manor 
of  WhitataUe,  which  Includes  oyster  fldieries,  and 
an  anchorage  ground,  claimed  a  right  to  damand  a 
toll  of  l«.  from  every  ship  aachoring  upon  thur 
anchorage  ground. 

In  support  of  this  claim  evidence  was  addaced 
that  the  respondents,  and  those  under  whom  thej 
enjoy  possession,  had  taken  these  toUs  from  time 
immemorial;  that  the  respondents  now  keep 
booys,  beacons,  and  lights  to  mark  the  bottBds 
between  thmr  oyster  bieds  and  the  anchorage- 
ground;  that  these  buoys,  beacons,  and  lights  bad 
been  kepi  up  at  various  times,  and  at  iatervala 
daring  a  long  period,  but  there  was  no  proof  of 
their  continued  ezist«ice  from  the  commenc^nient 
of  the  custom  to  take  tolls ;  that  before  and  since 
the  time  of  legal  memory,  Whitstable  had  been 
mentioned  in  (^eial  and  private  docaments  as  a 
port;  that  in  ancient  times  there  was  a  place 
within  t^e  manor  for  the  unloading  of  merciiandise  ; 
and  that  the  rigtht  to  take  tolls  had  been  expressed 
to  be  conveyed  to  the  respondents  with  the  posees- 
aion  of  the  ground. 

The  Court  of  Common  Pleas  held  that  the  maio' 
tenance  of  the  buoys,  beacons,  and  lights,  and  the 
advantages  which  the  public  derive  therefrom,  taken 
in  connection  with  the  ownership  of  the  soil  of  the 
K'lchorage  ground,  were  a  suffldent  consideration  to 
■npport  (he  legality  of  the  respondents'  claim ;  that 
the  payment  of  toll  having  been  made  from  time 
immemorial,  it  ought  to  be  referred  toalegal  origin, 
if  tiiere  be  anything  to  support  it ;  that  very  slight 
OTidence  was  necessary  to  support  a  right  which  had 


been  tmintamiirtedly  enjoyed  from  time  immemorial, 
the  legality  cS  which  toe  conrt  is  almost  bonnd  to 
prenime ;  and  that  therefwe  the  ciroomstaneea  ef 
this  case  were  snfllcient  to  make  the  claim  of  toll 
good,  according  to  the  role  lud  down  in  the  Houe 
of  Lords  in  Gann  T.  The  Free  Fishers  of  Whitslaib, 
12  L.  T.  Rep.  N.  S.  IM.  See  16  L.  T.  Rep.  N.  8. 
747.  That  judgment  was  affirmed  in  tite  fixduqaer 
Chamber  (16  L.  T.  Bep.  N.  &  735).  TUi  wms  tin 
aabject  of  the  present  appeal. 

^e  special  case  was  of  great  length ;  the  material 
faeta  are  fully  stated  in  the  report  of  the  caae  in  the 
Common  Fleas  (16  L.  T.  Bep.  S.  S.  747). 

Prentice,  Q.  C.  (F.  M.  White  with  him)  for 
the  appellant.  The  right  to  the  payment  of 
tliese  anchorage  tolls  can  arise,  neither  from 
the  Crown  grant,  nor  from  prescription.  The 
Crown  grant  most  have  been  subject  to  the 
right  01  the  public  to  free  navigation,  of  wUch 
the  right  of  anchorage  la  an  incident.  Soma 
coneideration  in  the  nature  (rf  a  benefit  to  the 
public  and  to  navigation,  must  be  shown,  ^ee 
Gann  y.  Free  Fishers  of  Whitstable,  12  L.  T.  Bep.  H.  8L 
150;  11  H.  of  L.  Cas.  192.)  Further,  the  conn- 
deration  must  be  for  the  benefit  of  those  who  are 
charged  witti  these  anchorage  toUa.  A  benefit  to 
others  would  not  be  sufficient.  See  per  Lord 
Tentevden  in 

Brett  V.  BeaUs,  10  B.  &  C.  510 ; 

Hill  V.  Smith,  4  Taunt.  520 ; 

fFarren  v.  PrideauM^l  Hod. IM; 

James  v.  Johmetm,  S  Mod.  148 : 

Com.  Dig. "  ToIL'- 
No  snch  considention  has  bees  shown  here.  TIm 
Imoys,  beacona,  &c^  were  not  for  the  ben^  «i 
tfaoae  aoi^otii^;  aa  the  ground,  bnt  were  fat  the 
bot^t  of  tlw  respondents,  the  owners  of  the  flabM^, 
and  were  intended  to  majrk  out  tiie  boondariea 
and  to  protect  tha  oyster-grounds.  In  Lord 
Falmemlh  v.  Osflf^e,  5  Bing.  28^  it  was  held  Ifaat 
the  kec^ng  a  capstan  and  rope  in  a  cove,  to  astiat 
boats  in  landing,  and  without  which  they  oonU 
not  safely  land  in  bad  weather,  was  a  good  consider^ 
ation  for  a  reasonable  toll  on  all  boats  frequenting 
the  cove,  whether  tb^  used  the  c^wtan  or  not.  In 
that  case  the  bmeflt  was  to  those  who  used  or 
might  sometimes  he  obliged  to  use  the  Capstan,  and 
who  were  subject  to  the  toll.  Bnt  it  is  not  so  in 
the  present  case.  Wlutstahle  was  not  a  port  at  all, 
or,  if  so,  it  was  only  as  a  member  of  the  port 
of  Sandwich.  It  is  not  named  in  the  list  given  by 
Lord  Hale  (De  Port.  Mar.  c  2 ;  Hwg.  Law  Tracts, 
p.  48),  nor  in  Jeakes's  History  of  the  Cinque  Forts. 
They  also  referred  to 

Bac.  Abr.  "  Customs ; " 

Cliittf  on  Prerogative,  145 ; 

Mayor  of  ColchcsUr  v.  Brooke,  7  Q.  B.  338  ; 

Heddxi  T.  Wlieelhoiise,  Cro.  Elis.  558; 

Vinkmaione  v.  Ebden,  Carth.  357 ; 

Mayor,  ^c,  of  Nottingham  v.  Lambert,  WlUes, 

Meltish,  Q.  C,  Denman,  Q.  C,  and  Raymond  fat  the 
respondents. — The  consideration  which  is  necessary 
to  support  such  a  claim  as  the  present,  according  to 
the  decision  in  Gnnn  r.  Free  Fishers  of  Whim^ 
{ybi  sup.)  here  exists.  The  erideaoe  shows  that 
there  was  a  grant  of  the  aoil  of  the  anchorage 
ground  to  the  lord  of  the  manor  irf  Whitatabto 
before  the  time  of  legal  memory,  at»d  thai  this 
ground  was  anciently  part  of  a  port  or  faavon 
within  tiie  manor.  The  consideration  for  tiie  toUs 
was  the  surrender  hy  the  lord  of  the  muw  of  tte 
soil,  that  it  might  be  used  for  the  landing  or  m- 
lading  of  goods  from  vessels  by  persons  frequenting 
the  port,  and  the  maintenance  of  the  buoys  and 
beacons  for  the  purpose  of  guiding  vessels  to  a  safe 
anchorage.  Doubtless  the  buoys  and  beacons  were 
also  for  the  protection  of  the  oyster  bed8^J>ut  that 
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ii  imawteriaL  They  commented  on  the  Ohm  cHed 
abore,  and  farther  nferred  to 
Jenkiiu  V.  Harvey,  Oale,  23 ; 
lEmi^  T.  Morvw  of  Regit,  5  Binff.  ftl ;  1 

Biiw.N.C.aBi 
IhJu  tf  Somenet  r.  fogteeU,  5  B.  *  C.  875 ; 
Jfovor  of^eter  r.  Warren,  6  <^  B.  Tltj 
LmereuM  t.  Hitch,  18  L.  T..Bep.  K.  S.  4B3; 

I..  Bep.  8  Q.  B.  521 } 
BrymU  t.  Fovt,  18  L.  T.  Bap.  N.  8.  578 ;  L.  B^. 

8  a  B.  407; 
S  Odteai'i  IGddto  A^M.  o.  9.  pk  fi ; 
Jfayor  of  OoUiKuUr  t.  Bnoht,  7  Q.  B.  888. 

Rwtiet  in  repljr. 

After  the  argnmeote  ot  eonnad,  the  Home  pro- 
poeed  tin  foUowing  question  to  the  jodges:— 
Whether,  under  the  clrcamstanoes  stated  in  the 
special  CEM,  a  feoU  is  pavable  in  respect  of  a  ressel 
broosfat  np  and  Kachoruig  in  the  same  manner  as 
the  SatuM  Pouxa  {tiie  tossm  In  respect  of  vhieh  the 
toUs  wen  cIMittn)  ? 

The  judf^  ddivsnd  ft  tmanimoiu  answo  that 
they  were  setlailed  that  there  was  erideuoe  of  the 
existence  of  a  port,  and  eo  answered  the  qnestion  in 
the  aiWmiatiTe. 

-TIm  Lord  CaAHOBLLos.— Uy  Lords,  I  ahonld 
propose  to  yoor  Lordships  in  this  case,  in  confor- 
mity with  the  oi^nioa  of  Her  Majesty's  judges  (to 
wliose  assistanoe  we  are  much  indebted)  to  afBrm 
the  judgment  of  the  Exchetiner  Chamber,  and  to 
disouss  the  appeal  with  costs.  The  case  is  reduced 
tQ  a  very  narrow  compass,  owing  to  the  inTestiga- 
tion  that  it  has  recelTed  in  tlie  pnrious  stages  of 
the  iB;esent  UtigaUoo,  and  in  the  appeal  of  0am  t. 
7Ae  Free  Fukers  of  Whimabtt^  13  L.  T.  N.  S. 
151 ;  II  H.  L.  Ca.  192,  heard  by  your  Lfffdahipp  in 
the  year  186i.  la  the  present,  as  in  the  preTioos 
CM^  the  respondents  brouj^t  an  action  for  the  re* 
cororj  of  tlie  dues  at  the  rate  of  la.  per  ressd  in 
renect  of  uushorage.  the  ressel  being  brought  up 
and  anohned  at  Wnitstable.  In  ttu  former  case 
the  demand  was  supported  by  proof  of  pajrments 
made  to  the  responwnts  from  the  year  1776  down- 
wards in  reqpeot  of  erery  vessel  mting  andior 
within  a  part  (tf  tlie  manor  of  Whitstable,  of  whicA 
the  plaintiffs  there  were  owners,  but  they  claimed 
this  payment  solely  as  a  customary  paymcut  fw  the 
mae  A  the  stnL  The  House  detennined  that  such  a 
daim  could  not  be  sustained.  Their  Lcndships, 
who  were  then  iveaent,  were  of  opinion  tliat  such  a 
daiai,  however  ancient  the  actual  receipt  may  have 
been,  could  not  be  sustained,  founded  as  it  was 
solely  on  the  ownership  of  the  soiL  For  the  right 
of  free  passage  and  the  user  of  the  sea  as  a  high- 
way, induding  the  right  of  anchorage,  oould  not  be 
interfered  wiu  either  by  the  Crown,  as  owner  of  a 
manor,  or  by  a  subject  to  whom  such  ownership 
hM  been  transferred.  It  was  lield,  to  use  the  words 
of  the  then  Lord  Chancellor,  Lord  Weatbnry,  "  that 
some  facts  most  be  shown,  whidi  either  prore,  or  from 
it  can  be  inferred,  that  the  soil  cUmed  by  tiie  respon- 
dents was  or^inally  witliin  the  pretdncts  of  a  port  or 
harbour:  or  that  some  serrice  of  aid  to  narigation 
was  rendered  to^  pubUc,  in  respect  of  which  the 
alleged  grant  was  made.  The  other  Lends  present, 
including  one  of  yoor  Lordships,  ooncurred  in  this 
Tiew;  LradWensleydaleexpresBinghisregret  that  the 
case  was  left  bare  of  eridence  as  to  whether  (HT  not  tlie 
^ace  of  anchorage  was  a  port.  My  noUe  and 
wnmed  friend  now  present  (Lord  Chdmsf<»d) 
admitted  that  erery  intendment  should  be  made  in 
favour  of  a  pSTmenb  uninterruptedly  reetf ved  time 
out  of  mind,  if  it  was  capalue  presumably  of  a 
lawful  or^fin,  but  added  tut  none  had  bem  pre- 
sented  in  evidence  there.  In  the  case  now  bum 
XXL^HJB,  Hot  f^t 


us  the  facts  are  much  more  fully  disclosed  by  the 

rdal  case  in  which  jadgment  has  been  given  for 
respondents.  The  Gifa  parapvph  <A  that  cale 
states  the  immemorial  rec^t  of  the  toU  claimed 
from  eT«*7  vessel  casting  anichiw  witlw  the  Umlta 
of  m  awaiorage-gronnd  in  posseedwi  of  the  resyoa- 
dents,  wlietlKr  the  anchorug  was  voloBtary  or  of 
necessity.  Is  there,  then,  alteo  a  legal  origin  dis- 
closed for  it  in  the  oase^  from  the  statemMtS  con- 
tained  in  which  we  are  at  liboty  to  draw  ioferanoek- 
of  fact  ?  Two  suggestions  have  been  made  of  sn^ 
legal  origin;  the  one  a  sni^ly  of  bnoya  and  beaeou 
hy  the  respondent ;  the  other,  the  fact  of  tiie  Iscbs 
M  qua  being  part  <A  a  port.  Ttie  authority  of  liord 
Hale  in  his  treatise  (De  Port.  Mar.  e.  6;  Hsrg.  Law 
Tracts,  p.  7i\  as  cited  in  the  former  and  in  the 
present  case,  is;  I  think,  sufficieot  to  establlrii  tbo 
condnsliNi  <Hf  law,  that  if  the  /ocus  m  ^  is  part  of - 
a  port,  a  piesamahly  l^al  o^n.  for  the  toU  ia 
established.  Tin  duty  of  aaelnrkge  is  stated  by 
him  to  be  "  almost  inddeqt  to  every  ownership  of  a 
pvt."  He  adds  that  this  ;>ni)i^./(ia«ariseB  from  thft 
^perty  in  the  stui,  but  not  necessarily,  and  may 
be  tin  consequence  of  the  franchise.  If,  then,  wo 
And  the  soil,  which  is  in  the  respondentSr 
to  be  part  ftf  a  port,  the  immemonal  pay- 
ment may  he  reCerred  to  the  ownership  of  xo» 
franchise,  independently  ^f  the  period  at  whidk 
they  may  hare  acquired  .the  ownership  of  the  soU. 
I  pass  by  the  question  of  the  bnoys  and  beacfoUL 
and  I  proceed  to  eonsider  wbatevidenoe  tt  ctmtaineA 
in  the  special  case  of  the  ocistence  of  a  port.  Ik 
was  said  that  there  are  no  arUfidal  works^  bwt  that 
the  natural  conBguration  of  the  {daoe  aloae  fomn 
the  port,  if  such  port  can  be  said  to  exist.  I  do  not 
thioK  that  this  would  bare  any  effect  as  regards  tin 
law.  However  commodions  a  place  may  be  for 
vessels,  it  will  not,  therefore,  l>ecome  a  port,  th» 
estabUflhtpent  of  which  must  be  by  the  Ciown. 
But  if  the  Crown  ^  so  establidi  a  port  with  & 
snitaUe  Ianding>place,  whetiier  the  port  be  natu- 
rally _of  artificially  formed,;aod  if  vessels  avail  them- 
selves of  ttiat  port  to  cast  anchor  there,  I  appre- 
Itend.a  sufficient  consideration  for  the  anchorage 
dues  arises.  Kow  It  appears  by  the  38rd  and  24th 
paragraphs  of  the  special  case,  that  in  the 
twenty-first  year  of  (he  reign  of  £dward  TL 
Alegander  BmIoI,  then  lord  of  uie  manor,  elaimea 
to  have,  and  the  jury  found  that  he  and  hia 
ancestors,  from  time  wiiereof  memory  is  not,  had, 
amongst  other  thin^  "  wreck  of  the  sea  and  toll 
with  merchnndise  at  Le  Craston  in  the  same  manor." 
This  toll  was  not  an  anchorage  toll,  but  it  tends  to 
show  that  merchandise  was  at  that  early  period 
landed  within  the  limits  of  the  manor.  In  19  Edw.  2^ 
a  commission  was  issued  for  making  search  as  to 
letters  from  foreign  pnis  su^toeed  to  be  brought  by 
parscms  landing  between  BeQulrer,  Orejrstone,  and 
Whitstable ;  and  search  was  directed  in  all  plaoes 
where  ships  jAy  by  the  coast  between  the  said  villa. 
bk  the  20  £dw.  2,  a  proclamation  was  issued^ 
addressed  to  the  warden  of  the  Cinque  Forts,  against 
COTtlun  merchants  coming  with  treasonable  tetters 
under  colour  of  granU  of  safe  conduct,  and  he  was 
directed  to  ^hibit  such  a  practice  in  all  the 
yxtM  aforesaid,  and  other  places  where  vessels 
arrive,  and  to  make  search  in  the  aforesaid 
ports  and  ^oces.  A  writ  was  then  directed  tfr 
the  eommissioners  searching  along  the  coast  b^ween 
Becnlrer,  Oieystone,  and  Wtiitstable,  who  were 
not  to  cease  their  search  on  account  of  any  letters 
of  safe  conduct  In  9  £liz.  a  special  commissioB 
was  issued  to  inquire  into  the  port  of  Sandwidi, 
and  the  creeks  belonging  to  the  aame.  Amongst 
the  creeks  of  the  port,  in  the  certificate  the 
commission,  ia  mentioned  Wliitstable  as  "  a  small 
creek  having  no  oflicer,  but  only  at  Margate,  and 
he«HU«her-idepa^."  A|^o^^^^^3@$^^ 
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4f  tbe  manor  oontwn  a  reference  to  "  tolls  "  in  the 
general  worda,  u  vdl  as  to  wreck  of  the  sea.  The 
payment  ia  found  to  be  immemorial.  There  i*  eri- 
'omoe  vS  trafBo  in  lespaot  of  tolls  of  merchandiae 
Mag  takm;  there  is  erldenoe  of  tbe  spot  bedn; 
being  treated  as  a  oreek  of  tbe  Cinque  Port*,  the 
gronnd  itself  in  its  conSgnration  is  faronraUle  to 
ttw  formation  of  a  port,  and  I  oonceire  that  your 
LordBbips  are  justified  in  drawing  the  infereDce  <rf 
■f$et  that  a  port  did  exist,  and  therefore  that  the  toll 
-liad  a  le«l  origin,  and  that  tiie  jodgment  of  the 
Court  of  Exchequer  Chamber  ii  correct. 

Lord  Cbblmsvosd. — My  Lords,  in  considering 
fhta  case^  it  is  necessary  in  the  outset  to  distinguish 
It  from  the  decision  of  this  House  in  the  case  of 
■Gam  T.  Tht  Free  Fuher$  of  WkiUlabU  (kU  tup.').  In 
that  ease  theanchon^  toll  in  queston  was  claimed 
upon  the  ground  of  the  defendant's  ressel  baring 
oast  anchor  within  the  limits  of  the  plaintiffs'  free 
fishery  in  Wbitstable  Bay.  In  the  pluntiffs'  docQ- 
ments  of  title  to  the  anchorage  toll,  it  was  described 
as  "  a  customary  payment  usually  and  of  rig^t 
madeto  the  lord  of  the  manor  of  WhitstaUe  for  or 
M  aeeoaut  of  tbe  anchorage  of  any  ship  or  ressd 
-witUn  the  said  mMwr."  The  jury  foimd  that  from 
1770  downwards  the  plaintiffs,  and  tiioae  under 
whom  Uiey  derived  title,  bad,  from  time  to  time, 
olaimad  as  of  right  to  take,  and  bad  ti^en,  tiie  sum 
of  U.  from  vessels  easting  aochor  within  that  po- 
tion of  tbe  manor  on  which  tbe  defendant's  vessd 
bad  east  awdior,  and  that  th^  claimed  to  take 
U  aa  a  onstoinaiT  payment  for  such  use  of 
43w  soiL  From  Uie  licdpt  of  tbe  ttdl  Acorn 
a  variod  beyond  the  time  of  living  memory,  tbe  jury 
■a^t  have  been  directed  to  presume  uiat  it  bad 
been  immemorially  taken;  but  their  finding  was 
limited  to  the  actual  taking  of  the  toll  from  the  year 
1778  down  to  the  time  ot  their  vodict  Upon  the 
■vgKiiait  of  tbe  appeal  howmr^  It  was  admitted  by 
Ae  mdlaot  that  m  aneboram  toll  had  been  paid 
to  tbe  lords  at  tbe  mmor  of  whititaUe  from  time 
immemorial ;  and  In  ddivering  my  oninfam  to  the 
House  (as  mentioned  by  my  noble  and  learned  f  rimd 
on  tiie  woolssck)  I  stated  "that  eveiy  intendment 
-ought  to  be  made  in  favour  of  a  paymmt  which  has 
been  uniatermptedly  received  time  oat  of  mind, 
-mi^oslag  itpreenmafaly  oqiable  ot  ahwfol  origin." 
But  all  presumption  was  oaduded  in  that  case  by 
the  eziness  statement  ot  the  natweof  the  idaintifb* 
<3aim,  which  was  of  an  uichorage  t<^  payaUe  to 
the  lord  of  tbe  manor  for  the  aochorage  of  anj  sh<p 
or  vessel  within  the  manor,  and  (as  the  jury  found) 
**as  a  customary  payment  for  the  use  of  tne  soil." 
Now,  the  right  of  the  pablio  freely  to  navigate  the 
Ugh  seas  Is  a  panunonnt  right,  to  which  the  ri^t  of 
the  Crown  in  uie  soil  is  neoessoily  snbservient ;  and, 
therefore,  as  the  right  of  navigation  mnst  include 
the  right  of  anchoring,  the  House  held  that  the 
Crown,  or  its  grantee,  oould  not  impose  a  UM  upon 
this  «se  of  their  soil  without  some  additional  eon- 
dderation ;  and  upon  tids  state  of  tiie  facta  dedded 
against  the  claim  of  the  ^aintilfs  to  t^e  the 
aschorage  toU.  In  tin  present  case,  the  facts  and 
-ciroumstanoes  are  more  fully  stated,  and  tiie  title  to 
tbe  anoborage  toll  is  carried  back  to  a  very  remote 
period.  Tbe  right  to  iccorer  this  toll  i»  not 
placed  vpoB  eoy  pertioriar  gnmnd,  but  d^ands 
upon  all  the  statements  in  the  spedal  ease  fnm 
whioh  your  Lmdships  are  ready  to  draw  any  in- 
ferences of  fact.  It  k  stated  in  tiM  spedal  ease 
that  "tbe  plaintiffs,  and  tiiose  under  whom  tiiey 
claim,  have,  from  time  immemorial,  continually, 
down  to  the  presrat  tims^  taken  the  sum  of  If. 
from  ev^  veseql  casting  anohor  within  tiie  Omits 
tt  the  andMiage  ground  now  in  tbcir  possessieH, 
whstber  the  anchoring  were  voluntary  or  from 
wssity."    Under  these  einnimetanee%  as  evg- 


gested  by  Lord  Wenslerdaie  in  tin  case  a£  Gmm 
V.  TU  Free  Fuhers  of  WhiMtAk,  18  L.T.Bep.M.a 
152,  "  it  will  be  our  du^,  if  tbe  case  admits  of  it, 
to  find  a  legal  origin  for  a  right  so  long  enjoyed." 
The  right  of  anduwags  is  usually,  if  not  nniver- 
salty,  incident  to  die  prmietorship  of  a  port.  HsI^ 
(De  Fort  Mar.  c  6  ;  Harg.  Law  Tracts,  p.  74\  hi 
describing  the  several  port  duties  whidi  arise  nam 
the/w  (fomtiu't  of  property  or  franchise  in  port,  says^ 
"These  are  of  two  kinds;"  and  as  to  ^former, 
viz.,  "  such  as  are  common  and  ordinaiy,  and  so 
almost  incident  to  every  ownership  of  a  port,"  he 
mentions,  first,  "  anchorage^  or  a  prestation,  or  toll 
for  every  anchor  cast  thercL  and  sometimes  UkutoA 
there  be  no  anchor ; "  and  he  adds,  "  This  doth  la 
truth  pnqperly  and  primA  fade  arise  from  or  in  re- 
spect of  uie  pro[niety  of  the  soil,  and  is  ao  evidence 
of  it.  But  yet  it  is  not  so  ^ways,  but  grows  doe 
in.  respect  of  the  franchise.**  Kow  if  the  existenee 
of  a  port  is  necessary  to  rendw  an  anehwaae  toQ 
legal,  and  as  Lord  Hale  saya, "  commim  ud  orunaiy 
tolls"  (of  wbidi  he  states  anchorage  to  be  one)  "axe 
almost  incident  to  every  ownership  of  a  port,"  ou^t 
we  not,  from  the  immemorial  taking  of  the  andur- 
age  tcdl  of  WbitstaUc^  to  presume  that  tlie  lofds  of 
the  muor  had  a  pwt  then^  efen  if  tiiere  were  no 
fact  in  the  case  to  prove  the  actual  existence  of  one. 
It  Is  admitted  hy  the  leaned  counsel  for  the  ^ytf- 
lant  that  a  port  of  a  certun  kind  »isted  at  WUt> 
stable  from  an  eariy  period,  but  that  it  was  merely 
a  port  t(a  the  lading  and  unlading  of  goods  and 
merchandise,  which  be  contended  would  not  give 
any  r^t  to  an  andrntage  tolL  Hie  erfafee  of 
this  deseription  of  pwt  he  considers  to  be  pnmd 
the  fining  of  the  jury  upon  tbe  ^asisiBraafo  against 
Alexander  Baliol  in  21  Edw.  1,  tiiat  nnongat  the 
liberties  wbidi  be  had  in  tiie  manor  trf  Whit- 
BtaUe  was  "  toll  with  merchandise.*  But  he  argued 
that  this  was  not  sndi  a  port  as  would  pve  a  right 
to  an  anchorage  ttdL  If  tliis  is  correct,  tiHn, 
anchorage  toll  was  at  this  very  time,  and  had  for 
many  years  befbr^  been  paid  to  tiie  lords  ot  tiie 
manor  of  Whitetable,  we  mnst  presume  a  legal 
origin  for  tiie  payment  utsing  from  tiie  eiisteiiBB 
of  KHne  other  j^M,  which  would  carry  the  andiance 
toll  with  it  as  its  incident.  But  I  eotnrtain  no 
doubt  that  tin  Oown  ntight  have  created  n  Mrt 
for  the  lading  and  unlading  of  goods,  for  vUea  ft 
would  be  necessary  that  the  grantee  shoidd  met 
wharves  and  landing  places,  and  in  lespeet  Iheral 
mi^t  have  granted  toll,  net  enly  upc»  geods 
Inningbt  into  the  port,  but  also  for  anAorsge  mee 
Tessds  oatting  aaeber  within  the  port.  I  nod 
nothing  te  tiie  authorities  to  wsminl  ma  airfaBiat 
of  the  leaned  eoimsel  tiiat  liw  lieneflt  eoufarted  h>f 
the  owner  of  the  port  most  be  predaehr  ttnt 
in  lespeet  of  wfaidi  the  toll  is  demanded.  On  tiie 
contr^,  ft  npsKTS  from  Lord  Hale  f  De  Pert.  Mar. 
c.  6;  dug.  LawTnets,  78),  that,  •'tiioagb  A.  mar 
have  the  pnqpriety  of  a  cteel^  er  liarboar,  or  nan- 
gitide  river,  yet  tiie  Ungmay  grant  tboe  Oe  lOc*^ 
of  a  port  to  B.,  and  so  the  ntereat  of  property,  nna 
the  interest  e(  fraootiise,  be  several  and  divided." 
And  be  afterwards  mentions  aoefaorage  as  a  toU 
arising  from  tiie  pa  dbnmitV  or  fraaditse  of  a  pare 
In  this  ease  it  is  dear  that  the  andiorage  toll  woold 
not  be  payaUe  in  respect  of  any  benefit  wUtA  tiM 
anchflring  vsasel  derived  from  tiie  owner  of  tbe 
franehise.  It  ma  also  argued  for  the  efpdkntttBt 
toll  oould  net  be  demand^e  for  the  use  (rf  Ike  port 
of  Wfaitstnfale  as  a  daee  of  uadHnge^  becMse  U 
was  not  artificially  tonned,  but  was  a  natural  rasA- 
stead,  and  therefore  no  cMigation  was  laid  npoo 
the  mnMT  ef  tiie  voiX  toxepalr  tt  and  keep  it  neea^ 
■lU^  M  as  to  nrm  a  uenaldarntiaM  an  to  ttaa 
anohorage  ti^  lUt  is  only  Mutbor  fatm 
the  -aignauDt  that  an  anehmge  tofl  jsau  mij 
be  dee  In  mifft^,^^^^{js^^f^  to 
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TBMels  which  the  name  importa.  But  that  the 
repair  of  a  port  is  not  the  neeeaiary  oonaideration 
for  an  anchorage  toll  eroean  from  -what  has  been 
already  cited  from  Lord  Hale,  Uiat  the  f  raodbiie  of  a 
port  m^r  be  in  one  person,  and  the  ownerabip  <rf  the 
■oQ  within  the  timita  of  the  port  in  another.  In 
truth,  the  port  which  is  admitted  to  have  existed  at 
Whitstable  comes  precisely  within  the  deflnltioQ  of 
a  port  giTen  by  Lord  Hale— tIz.,  "  a  place  for  the 
atnring  itnd  nnlading  of  ships  or  reesels,"  erected 
by  charter  of  the  Eing  or  a  lawful  [nescripUon. 
And  he  ai^a  (De  Port  Mar.  C.  2;  Harg.  Law 
Tract*,  p.  46),  "  A  port  is  quid  a^gregatum,  consisUng 
of  somewhat  that  »  natural,  viz.,  an  access  of  the 
sea,  whereby  ships  may  conresiently  come,  si^e 
tituation  a^nst  winds  where  they  may  safely  lie, 
and  a  good  shore  where  they  may  well  unlade  ;  some- 
tbiog  tiiat  is  artificial,  as  quays  and  wharfs,  and 
cranea  and  warehonsea,  and  houses  of  common  re- 
Odpt ;  and  eometiiing  that  is  civil,  viz.,  piirileges 
and  franchises,  viz.,  jut  tgipluxaidi,  jut  ma-cati,  and 
diTers  other  additaments  given  to  it  by  civil  autho- 
rity." That  both  a  toll  upon  merchaadlse,  and  also 
an  anchorage  toll,  were  taken  by  the  lords  of  the 
manor  of  Whitstable,  is  clear  when  we  come  to 
modem  times.  In  the  deeds  of  coaveyance  ;of  the 
Vbhery,  and  alao  in  the  Act  for  Incorporating  the 
XVee  Flihan,  the  payment  and  dues  for  Vba  ancho- 
of  any  shfpt  or  Teasels  (in  the  Act  the  words 
■fi^^'foror  on  acconnt  of  any  ship  or  Tesml")  are 
distinguished  from  the  paymenta  or  dues  for  the 
landing  of  any  goods  or  merchandise,  showing  that 
Hme  two  descriptions  of  toll  belong^  separately 
and  dlttinctly,  to  the  iMd  of  the  manor.  With 
respect  to  the  aocborage  XxHi,  it  was  obserred  that 
the  deputation  of  Lord  Bolingbroke  to  his  water 
bailiff  in  1776  was  to  recelTe  U,  tonnage  for  every 
Teasel  under  100  tons,  and  after  that  rate  for  eveiy 
Teeeel  <tf  a  larger  burden,  which  Is  iooonaittent  with 
Uk  claim  now  made  of  1*.  for  eveiy  ressd.  But  it 
moat  be  remembered  that  this  is  an  antbori^  to 
collect  a  toU  which  has  been  paid  from  time  inome- 
moriaL  And  If  ihsn  was  any  mistake  in  the 
d«»eription  of  the  toU  to  be  demanded,  it  is  an  ad- 
mitted fact  ^that  the  mm  of  1#.  from  erray  vessel 
was  alwava  the  amount  received.  The  whole 
case  really  turns  upon  the  fact  stated  in  tiw 
■pedal   case,   **  that   the    plaintiffs   and  thoae 

mder  whom  they  dalm  hare  from  time  im- 
memorial, .oontinually,  down  to  the  preaant  time^ 
taken  the  sum  of  1«.  from  erery  vessel  castinK 
anchor  within  the  limits  of  the  anchorage  groand 
now  in  Uieir  possession,  whether  the  andtmlng  were 
voluntary  or  from  neoeeaity."  Unless  auytiiiog 
appean  to  the  contrary,  we  are  bound  to  presume 
ttat  this  immemorial  payment  had  a  lawful  com- 
mencement. There  is  nothing  in  ^is  case  of  Gann 
T,  The  Frt*  Fithert  of  FFAiMafrfc  (kU  sap.)  to  compel 
w  to  asaign  a  different  foundation  for  tne  andioraga 

■  toll  than  the  ezistenee  of  a  port  in  respect  of  whi^ 
t(dl  was  demanded  and  paid.  If  the  doeuments 
do  not  prove  the  existence  of  a  port,  they  are  at 
least  not  inconsistent  with  oo^  and  even  without 
the  liberty  given  to  the  judges  In  the  Bzdioqner 
Chamber  to  draw  any  inference  of  fact  from  the 
BtatemenU  in  the  specif  case,  I  tbiak,  from  the 
immemorial  payment  of  tha  anehorage  toll,  they 
vcmbomd  to  preaume  that  thekuds  of  the  manor 
of  WUtstabk  were  the  ownaia  of  a  port  to  wliich 
nich  a  ttOl  would  be  lawiolW  iooideBt.  I  am  of 
<9iDion  that  the  judgmentitf  tbe  GoortoC  SzdwQner 

-Onght  to  ha  afflrtued. 

Lonl  CoLOKSAT.^ — My  Lords,  I  entirely  ooncnrin 
the  judgment  pnpesed  by  my  noble  and  learned 
Mead  oo  the  wotdsack.  I  do  not  eoosider  that  tha 
pmaat  judgmaQt  at  all  diffleia  from  that  wfaidi  waa 
gfvn  in  t«e  «aM  «i  Ona  t.  7!Ks  Fm  of 


LCsAX. 

TFfttMoMi ;  the  ddm  in  that  case  was  pat  npm  » 

totally  different  groand. 

J^tuG^meRf  affrmtii. 

Attorneys  for  the  pluntiff  in  error.  Mercer  and 
Mereer,  for  Towm,  Margate. 

Attorneys  for  defeoduts  in  mat,  NeikeraoU  and 
i^HsoUy. 


OOVBT  OP  AFFBAIi  IS  QBXSOSBX^ 

Beportsd     TaoMu  BBoonun  aad  B.  Bibwabx 
Boan,  BsqrSv  Bamstan  it  Iw, 

Tkmdag,  Ike.  2,  1869. 
(Before  Lord  Justioe  Ootasd.} 

iZs  Baxzud's  Bankutq  Gokpaht  (Luoxbd)  ; 
ConPLjLND's  Claim. 
Compaq  —  Winding-tf — Cnditor  holding  eoUalerat 
eeoKri^^Pnof  of  eUttm — Letter  of  crodii — Con- 
Hems.  C  Aew  two  tela  of  biOa  ^  exchange  onthe  Bi 
Comptmy  ujtAr  the  autioritif  of  two  leMre  of  endit 
'  qf  tliat  eompanf,  againtt  tvfo  eargoet  oj  coUea.  TMe- 
jirtt  latter  of  credit. stated  that  the  bille,  drattm  im  pv' 
euanee  of  it,  were  to  he  aeeoti^aided  iy  oerrmpoimdim 
bUU  of  lading  for  oolloa  to  he  mven.  to  the  B, 
Cba^poiqr  ea  fW  oeenfaaas  of  the  hiBe  of  exdtam. 
7%e  ether  bttmr  of  credit  woe  im  a  limUarfbim.  ne 
firtt  set  of  hiUe  were  acetpted,  but  not  paid  hftAe& 
Comaiuf,  and  the  ucond  set  were  not  accspte^  as  the 
B.  Gonqaamf  had  stepped  ptapnent  before  thoee  hiSs 
were  presented  for  aoe^tance.  A  daim  was  matU  bg 
Meters,  C.  in  the  windtng-t^  of  the  B.  Oempangf  to- 
props  fir  ihe  loAob  amomf  of  th$  biBs  (vMcA  had 
been  tabsn  «p  fty  JTsasra,  C)  wiAeut  dedneang  Oe 
pneaaA  of  the  eotton,  which  had  been  aoU,  md  the 
■pries  rseetved  ^Meetre.  C 

Etld  (affirming  the  decision  of  the  Master  of  the  RoBsy. 
though  on  different  grounds),  that  on  the  true  oonttmc- 
tion  of  Vie  Utter  of  credit,  the  B.  Company  were  oa^ 
Uahls  for  the  difference  between  the  anattnt  of  the 
bittt  and  the  earn  retted  by  the  sale  of  the  coUea. 

DisHnetion  between  the  ease  caid  Kellock's  case,  l& 
L.  TB^.  N.  S.6n,L.  Rep.  8  Ch.  App.  769. 

"niis  was  an  i^ipeal  by  Messra.  Coopland  from  a 
^ciaion  ni  the  Master  of  tbe  Bolls,  which  ia 
repotted  91  L.  T.  Bep.  N.  a  p.  386.  The  facts  are 
moB  wo  tdly  stated  that  it  ia  only  neoesaary  now 
to  raentioD  that  Messrs.  Conplaod  woe  oradlton  of 
Bamed's  Banking  Company,  in  respect  of  otttain 
bills  of  exchange  drawn  by  them  upon  the  company 
under  the  authority  of  two  letten  of  credit  issued 
by  the  company.  Tbe  first  letto-  of  credit  stated 
that  tiw  bills  to  be  drawn  in  pursuance  of  it  were 
to  be  accompanied  by  corresponding  bills  of  lading 
of  cotton  to  be  given  up  to  tbe  company  on  their 
acceptance  of  tiMir  biUs  of  exchange.  Tbe  other 
letter  of  credit  was  in  an  equivalent  form.  Keither- 
of  the  sets  of  bills  having  been  paid  by  the  company 
the  question  was  wheti>er  Messrs.  Coopland  wen 
entitled  to  prove  againat  the  estate  of  tiie  company 
for  the  full  amount  of  the  bills,  or  only  for  the 
diffefeooe  betwaau  that  aauanitand  thesum  realised 
by  the  sale  of  the  cotton.  Tbe  latt»  sum  bad  been 
received  by  Messrs.  Coupland.  The  Master  of  the 
BaSin  decided  that  Heasra.  Coopland  weiw  only 
entitled  to  prove  for  the  difference,  and  from  thu 
deoialon  Meom  Cba];riand  appealed. 

Jesse/,  Q.  C.  and  Westiaie  on  behalf  of  the  appel- 
lants.—It  ia  sakl  on  the  other  aide  that  tbe  biUs  ol 
lading  were  only  for  the  security  of  Bamed'a  Bank- 
ing (MBpanr,  beoaose  they  were/to  have  tias  cns- 
to^ofS  B«t.w«ii9tfi!l«t#ii!U&«^@>ge 


Be  Bakhbd'8  Bamkibo  Comfakt  (Lwited)  ;  Codtlaxd's  Claim. 


m»-r^MXum^REP0BT8.   TEE  lAW  THKEBl 


tcit  dBMm  <fri«*  iiKli^  ^  ctf  wm  tote  I 
SMCvi^  to  McHnL  CiBfliaJ  m  wcO  as  to  tiK  I 
cwp— y.  [Gtrr  ABB,  LJ^Bov  to  thtf  eoMrtoit  ■ 
with  fimMw  m  t»  mx  mnmtW  i  imliiii  il  ! 
ia  Ac  letter  «(  a«Ct7]  Ihi*  wm  tmfy  to  g&re 
tfMetordMwUMtobendM.  Asbrtwcoithe 
far  dtt  MttM  «a*  pwiliiii  I  of 

Cii  il,  tW  eottoB  wm  «  MCTity  far  the 
feOU.  [GiTTABo,  LJ^Docfl  U  Mt  COM  to  tkn, 
that  B«nied'«  Waafcing  CflMp—/  voaU  hsvem  right 
fo  aa  iwJe—ily  oM  of  the  meeeda  of  Oe  eottaa  7 j 
Oia^r  to  Ihb  MMC  titot  the  UDe  were  aeewrad  bf  the 
eottoB.  Meaais.  Goapbaid  were  to  hare  Ae  aecn- 
ff^r  of  Ae  eottow  asd  of  the  gmaatoc  of  Baraed'a 
BaaUag  Cemaa/.  [GirrAaa,  £>,  J^The  Cart  ta 
Bafaed'a  Bawfciag  CoBpaay  were  bovad  to  apply 
the  proeeede  of  ihecattoaiaaayaKat  o#  the  HOa. 
It  ia  not  JUaoe^M  out  (18      T.  Rep.  K.  &  C71 ; 

8  Cb.  Aml  769;  at  aO.]  That  vh  aot  the 
view  taken  ia  toe  covt  betow.  Eicnt  imterm- 
tially,  there  ia  BO  afrjcwaC  Oat  Bnen  BnOi^ 
Coa^aay  ahaU  be  fadaarflai  by  ■w—  al  the  pro- 
eaada  a<  tbo  eotton.  The  eaae  ia  Kfce  an  a^cenent 
togaanateathap^Beatafadebtoalyif  it  iaalao 
■•nfedfay  a  BHrt^afe  to  a  treatoa  to  be  mamrA  by 
•Im  canaator.  The  ■aettgageo  woald  thea  be  en- 
tftled  to  fa  ■■eat  aad  to  tie  biaait  «<  theaeeaii^. 
Theamto'oiMt  to  the  laarteM  anaiiliie  tea 
■ot  adaa  aaia  ha  haa  paid  the  SEl 

WiOoat  eaUaf  apoa  Sr  A  SoMBln;  Q.  C  and 
£Bliandi,who  tffmaiA  lot  the  oOdal  Uqnidatan, 

Lard  Jaaliee  Ouvakd  aaid  that  tliia  wmt  a  vefy 
dMrciMi.  ItwaBBOtfAafceaaeatalL  KtSaeet 
cum  vaa  oaa  ia  nWch  the  eaaapaay  in  U^aidatkn 
had  no  inteicM  in  the  aecntity  except  in  the 
dianwter  of  mottgagon.  Bat  here,  ia  truth,  the 
aooqiaiiy  were  mortgageea.  To  tafcie;  for  inatance, 
the  caae  of  the  teanaiction  with  Mcaaia.  Daont,  the 
oovpaay  gare  the  lettcra  of  credit  uider  the 
anUwritrflC  which  the  MUawate  tobodimwn^batwhen 
dnwn  tlinr  w«e  to  bo  aooonpanied  by  oorre^ood- 
iog  UUa  M  lading  of  eottoa,  wliidi  wen  to  be  giTen 
TO  to  the  company  on  their  acceptance  of  the  Mils. 
Oeaily  the  eompany  were  ooJr  UaUe  for  the  differ- 
ence between  tbe  proceeda  of  the  cotton  and  ths 
aaMBBtof  theUUa.  The  letter  of  credit  in  IFihoa'« 
caae  waa  •Nbataatfadlj  Aa  aaaw.  The  oonvaoy 
bdng  tlnu  entitled  to  an  indemuity  oat  of  the  pro- 
«oeda  of  the  eottOB,  £aflbe£'c  caae  M  no  anpUeatioB, 
and  the  4peid  notion  naat  be  nfoand  with  ooatiL 

SoUdton  for  the  appeUaali,  JBhufia^  F^ngO,  and 
Se^fwieL 

BoUdtora  for  thecdBdal  liqoidatora,  Freti^fitidi. 


Dae  Utaid  16,1669. 
(Batee  Lord  Jnatioe  GdvasdO 

Se  Spkicu. 


Soiidtet^Nt^igtHc^—Lialrilkg—MoK^  tUm^tig  m 
amrt—Pmtiom  fbr  ptq/immt  atttaa  wtvaopanoa— 
Order  mad*  aoeordmgbi—AlUoad  ariataia  in  As  tith 
iU  aeomH-IWtim  «r  re-Aearjiw-iSUKtlor 
ardMcariiM— Cbatfc  _ 

I/a]pmwn,  wUkmit  ng  JMUW  intent,  tiOer  aadaf 
or  fldiyla o  ryreamtotioe,  aJKoi,  y  he  hadexertiatd 
reaMonabb  eare,  Me  rnnet  Aim  hietm  to  ie  ^ntne,  and 
vpon  the  footing  of  the  truth  oj  that  npnaentatio* 
an  order  \»  made  hg  the  court  for  p(^ment  of  a  em 
of  mortfg  to  apereoH  vkoisnoi  reoBg  mtithd  to  it,  the 
j>fT$on  §o  making  or  adtpling  the  vntrue  ratrteenta' 
tion,  ti  bound  to  nota  to  the  parbi  t'aW  A*  the 
mahng  iff  the  wrongorAr,  aMnSmnitg,  vMng 


A  mm  ofmmig  mat  fnd  into  eamt  eadhr  fk  TWriae 
&Cr/  Ad  to  M  mrowwt  tmdtl^  "Im  At  wmUer 
y  fib  Ml  of  lie  ^  ofM.  S,  diiiM^'  TUm 
r\^mnl  mm  moA  tg  He  f  ieilim  efha-waL  Art 
^iheeKmeopaidiawmwftummA  pmi  ae^tm  Oa 
pamat«aiiUei,amdt^wed^rmmmd  n  eanrf  la 
amt  the  mitaimmemi  ^  IweUfmit  hg  mia,  if  he 
had  attaimed  imtMm  ame,  wmid  Abc  hem  rfiifaltif 
emtiikd  t»  that  rrmdmt.  IfU  A  aaf  oCfra  tmrnOf- 
— «;  Um  M^jtriag  hnAa  md  aula*  « 
eatitlid  to  that  ri'l  t  D.  dtei  a 
mml  it  mm  iftca  /emrni  dot  lie  >W  » 
^nad^hemmadteaofeemtlo  pnemwU  hmd  m 
ri^teH,  ihtmarmmfmiM  the  fumd  «t  ifaa 
magfypaid  tkamed  U  he  eatiOed  OtrHo  i»  eem»- 
gmaue  of  A*  Aath  y  a  pnem  oh*  mamtd  IL&,m 
lematie,  vto  *■>  e  Affana  mam*.  Jnm  It.  S. 
ithe  ttatatrix).  Tie  mrmg  mtkr  »m  mode  vptm  m 
pelilim  pimmiediuhe  waiter  of  Aeimmig^  M.S. 
(fit  teaatie).  Tier*  wan  elamdam  im  meet  m  Iwed 
Im  the  ert£t  of  the  lemm^  ^  M.  fmrntirX  arf 

afmd  Im  fic  owfit ^'da cMMe e^&  5,  « aulri/ 
ML  3.  {the  haalieJi 

The  ealaU  of  S.S.  wm  beam  iiJeiaiifciirf  ia  A*  Cmmt 
of  Chamurm,  mod  ummrir  Jf.  &  (xie  JMic) 
wmemlitkd  for  ha-  Bfe  to  the  i  niiit  ^  Am  etkde, 
etijea  tm  nikA  Sfe  otala  Ifta  i  mdet  wml  to  B. 
Befindm  dmAof  M.&(Ae  hHeX  an  mmSum 
lim  wm  m  hthalf  mf  the  ii—iffhi  mf  Jm 

eetaU  ai  theoffiaof  the  AaxtadaU-Gemend  ttr~ 
tijioatf*  of  the  different  fmnde  in  cavl  n  mhieh  ala 
Ml  utfcreala^  €md  ig  I'atatr  o  eertificmU  ^  A* 
fmd  mihitk  Hood  to  the  credit  ^tie  Inat*  of  the  wid 
OfM.  &  CAe  leeMrix)  wm  hamdedont  meth  Ae  ether 
certifiaUe*  to  the  tebdtar  ada  mmdt  Ae 
TheremA  of  tU*  mimtewm  dwi  Ae 
eleod  to  the  credit  of  the  tmet*  of  the  wUrnf  M.  S. 
{tie  teetatriz)  wm  imcJwdmd  in  the  aeemnt  of  A*  pn- 
pmrtg  of  Jd.  S.  (the  hnatie)  wUdt  wm  jUed  ml  Ae 
Immatg  hg  tie  eemmittme.  Between  Aed^mw 
img  emlof  lieeertifieaieemdtiepmeiag^  Aemoemt 
Ae  emmueeiomer  Aanged  He  jaUftK  M.  &  (Ae 
baiabe)  iamimg  £ed,  anolier  ofwlimtim  wm  mmdk  at 
the  Asemmlaet-Gemn^e  ^ioe  iy  tAe  aew  aah'cflar  e* 
tie  oammttee  for  ewtifieate*  of  Ae  prv^wtg  im  whim 
A*  wm  inteneted,  md  the  former  MUiafa  waa  r»- 
IMOfed  TiereenUafAitwmtiata  petitim  tm  Ae 
Lords  Jmtieee  wm  preeented  ig  the  eeSdlmr  ef  Ae 
mmmittmmhiMbA^,mmdmSAe/fofa»miimmf 
traler  md  har^'hw  of  M.S.  {lite  boMfie),  tAkk 
wm  eeroedotA/on  and  whitiaBeged  that  the  fwtd 
iMch  elood  to  the  credit  <ff  Ae  trmta  of  M.S.  (the 
teetatrix)  had  been  placed  to  that  aeeouU  bg  mietm, 
etnd  that  tie  fimdreaOg  formed  part  of  tiereetdmof 
AeeetaUofS.  Sy  the  tieter  of  M.S.  {tie  btmtiei. 
Qm«  tieir  petition  an  order  wm  made  bg  tie  Lords 
Jmtieee  for  pagmmt  >f  the  capital  of  that  famd  ta 
and  for  canyinp  over  eomecash  whiehhad  ariamfrem 
dinderndt^enttfin  tie  matter  of  Aebaaeg  of  M.  S. 
(the  beuUtey.  Upm  Ae  stdmqiant  diteomrg  of  the 
mrtota  a  petition  of  rthearing  wm  presented  eg  Ae 
persons  who  were  reaUg  entitled  io  the  fund: 

fidtf,  that  the  commitlee,  tJ^  admiHMStrater,  atdhfsv-ai- 
law,  B.,  thttoiidtor*  who  presented  tie  Petitiem,  amd 
Ae  eoHeitor  wko  rtpremmted  B.  apoa  Am  hemimg  ^ 
As  petitim,  m  wm  m  tieir  Landm  agnts,  wme 
jeii^amdeeoeradg  Habh  temakegoedtoAmpwesm 
reaUg  entitled  tie  ammt  ties  paid  to  the  wrong  pmroms, 
with  interest  Aereen,  and  wiA  mete,  Aargee,  a»d  ex- 
penses m  betteeen  soiieitor  and  client. 

7%*  soHeitor  «Ao  pres^ted  tie  petitim  wMiok  emtemed 
an  aS^atim  that  ike  fund  had  hem  carried  to  a 
wrong  account,  wm  bo¥nd  to  make  emnf  reasomabk  in- 
quiry before  inserting  such M  aBuatMm,tmdifJm  had 
maA  proper  inquitg^h%miM:  jf^tJUMmumt  As 
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fmi  woi  paid  into  court  upon  a»  aMdmU  madsr  dc 
TnMmSelU/  Act;  and  If  he  hadhnOatiUto  Unt 
^idavit  Aa  would  haoe  /mad  liat  no  mittake  had 
MM  made  in  the  tUb  of  lA«  account.  For  hit  fiegU- 
MM  M  not  wukiag  iMae  inquires^  the  court  hdd  kirn 
aabk  i»  tkt  tmrnur  already  meationed. 

Tht  txmrt  htid  that  the  Bolidton  who  acted /or  the  re- 
^pmiaU  t»  lit  peti^M  were  eqmUif  Habit  /or  their 
ne^^eBce  in  aeuptiti^  (A«  truth  of  (kcA  an  e^egation 
mAtoNt  wtating  am/  inquirj/. 

Thii  wu  a  petition  for  the  r«-hearing  of  a  peti* 
tioD  in  lunacj,  in  the  matter  of  Mary  Spencer,  a 
Inoatic,  upon  which  aa  mder  vaflmadeon  81st  May, 
1867,  Igr  the  thea  Lordi  Justices  (Sir  Ot.  3.  Tamer 
and  Lord  Caimi).  Atthat  time,  Mary  Spenoer  (the 
Innatic)  had  recently  died,  and  the  order  which  was 
nude  oD  the  petition  (inter  alia)  directed  that  a  tum 
of  38U  15s.  Id.  Conscds,  standing  ia  court,  should  be 
transferred  to  a  Mr.  Daniel  Halestn^t,  the  sole  re- 
■spondeot  to  the  petition,  and  that  a  sam  of 
381  ISa.  6d.  cash,  also  in  court,  whidi  had  arisen 
Ixtm  diTidends  upon  the  Ctuisols,  shoold  be  carried 
'Orer  to  the  credit  of  the  lunacy  of  Mary  Spencer 
<tlie  lunatic^  It  was  afterwards  disoorered  tliat 
Deitber  Daniel  Halestrap  nor  Mary  Spencer  (the 
lonatic)  had  any  interest  whaterer  in  ttie  sums  uus 
dealt  with,  and  the  object  of  the  petition  of  rebear- 
ia&  whiidi  was  preaeoted  by  the  perMni  who  were 
nuly  entitled,  waa  to  obtau  tin  refunding  of  the 
moneys  thus  wrongly  parted  with. 

The  sum  of  881/.  15^  Id.  formed  part  of  a  larger 
■am  which  was  befrae  the  year  1865  tranaferred  into 
court  under  the  Trustee  Belief  Act,  by  the  trustees 
of  the  will  of  Mary  SpenceTt  deceased,  who  waa  a 
difhrmt  penon  from  Maiy  ^lencer  (tlie  lunatic! 
and  it  stood  to  the  credit  of  an  account  entitled 
"In  the  matter  of  the  trusts  of  the  will  <rf  tlaxj 
Ehiencer,  deceased."  XJadei  her  will  Bii^ard  John 
Dbdwel),  an  iof  sot,  would,  if  he  had  attained  twenty- 
one,  hare  become  absolutely  entitled  1o  tiiis  fnnd, 
which  Tenudned  in  court  until  it  ahoold  be  ascer- 
tained whether  he  lired  to  that  age  or  not.  He  died 
cm  the  4th  July  1867,  under  twenty-one,  and  there- 
upon bis  anrriving  iHuther  and  sistera  became 
entitled  to  the  fund.  With  the  view  <tf  getting 
possession  of  it,  application  was  made  on  their 
behalf  at  the  office  of  the  Acoountant-General,  and 
it  was  then  discoTood  that  the  account  had  been 
closed  in  Ida  hookL  and  that  the  fund  tiad  been  paid 
awar  in  the  my  already  mentioned. 

The  mistake  arose  under  the  following  lUrcam- 
•tances:  Mary  Spencer  (Uie  lunatic)  possessed 
property  of  her  own,  part  of  which  was  in  court  to 
the  credit  of  the  lunacy.  She  had  a  sister,  named 
Sarah  Spencer,  who  bad  also  twen  a  lunatic  She 
haA  iieSf  and  under  her  will  Mary  ^ncer  (the 
Inoatie)  waa  entitled  for  her  life  to  the  income  of 
bar  Kuduary  estate,  which  esUte,  after  her  death, 
was  to  go  to  Daniel  Halestrap.  The  estate  of  Sarah 
fencer  was  being  administered  in  the  Court  of 
Chancery,  in  a  suit  entitled  Re  Sarah  l^teacei'M 
JSitate;  ^t^icerv.Sakstrap,  and  in  that  suit  certain 
fundi  wue  paid  into  court.  The  committee  of  the 
eatate  d  Mary  Spencer  (the  lunatic)  was  Matthew 
Quinton  Fleming.  He  being,  in  Jan.  1865,  about  to 
carry  into  the  office  of  the  Master  in  Lunacy  his 
accounts  of  the  estate  of  the  lunatic,  his  solicitors, 
lor  the  purpose  of  completing  the  accounts,  applied 
at  the  cfflBoe  of  the  Accountant-Qeneral  for  certifi- 
oates  oi  the  funds  then  In  court  in  irtiich  Mary 
Spenoer  (Uie  lunatic)  was  entitled.  The  then 
soliciton  of  Mr.  Fleming  were  Messrs.  George 
Gayton  and  Thomas  Mott,  of  Much  Hodbam,  in 
Hertfordshire ;  their  London  agents  being  Messrs. 
Hawkins,  Blozam,  and  Co. 

The  aiwUcation  at  the  Aocountant-Geoeral'a  office 
was  made  by  a  clerk  of  Hawklna,  Bkuam,  and  Co., 


and  ammg  the  oertlflcatea  oiTan  out  to  him  was  one 
of  the  above  ram  of  SSlTlfis.  Id.  Consols,  which 
stood  to  the  credit  of  the  aooonn^  "  In  the  matter 
of  the  trusts  of  the  will  of  Mary  Spenoer,  deoeased." 
This  certificate  was  with  the  others  sent  by  the 
London  agents  to  Messrs.  G»toa  and  Mott,  and  it 
aratears  to  hare  been  assumed  that  the  sum  of  Con- 
Bdsreally  formed  part  of  theeatateof  Sardi  Sranoer 
(tlw  tunatioX  ana  tiut  the  name  "  Mary  "  in  the 
title  of  the  account  had  been  by  a  mistake  In  the 
Accountant-General's  office  inserted  instead  of 
"Sarah."  At  any  rate,  the  sum  of  881^.  15s.  Id. 
was  inserted  in  the  draft  account  of  the  commit- 
tee as  bdog  property  in  whi(A  Mary  Spenoer  (the 
lunatic)  had  an  interest,  M  Ab  would  bare  had  if 
the  fund  had  belonged  to  her  dstn-  Sarah  Spenoer. 
About  this  tim^  or  a  few  months  afterwards,  Jf r. 
Fleming  changed  bis  solicitors,  and  appointed  as 
his  solidtoT  ia  the  matter  of  the  lunacy  Mr.  George 
William  Crook,  a  London  stdidtor.  The  com- 
mittee's aoeounta  had  nob  been  examined  by  Mr. 
Fleming  belbra  thli  oliange  of  waters,  but  sooa 
aftamrds  ba  did  examine  them,  and  they  were  then 
sworn  to  by  him  and  filed  in  (he  office  of  tlie  Master 
in  LunaCT*,  and  as  sworn  to  they  included  the  abore 
sum  of  88U  15*.  IdL  Consols,  aa  being  a  fund  in 
which  Mary  fencer  (the  lunatic)  was  interested 
and  stated  that  that  snm  was  part  of  die  leddue  of 
the  eatate  of  Sarah  Spenow.  Ibnr  Spenoer  (the 
lunatic)  died  in  1866,and  on  the  Sth  F^.  1867,  the 
petition,  widch  it  was  now  sought  to  hare  rehear^ 
so  far  as  it  dealt  with  the  d8U  15«.  let  and 
86^  18«.  6dL  cash,  was  pceaented  to  the  Lords  Jus- 
tices in  Lunacy.  That  petition  was  nesented  1^ 
Mr.  Crook,  aa  the  acdicdtor  of  Mr.  Fleming,  the  com- 
mitter and  of  Mr.  miliam  Ingold,  the  adminis- 
trator and  hdr^law  of  Bbn  Speoov  (tiie  lunatic), 
they  being  the  petitioners.  The  only  person  serred 
with  the  petition  was  Daniel  Halestrap.  Mr.  John 
Mott  Bictuudson  acted  as  his  solicitor  in  the  matter, 
and  emplOTed  as  his  London  agents  Messrs.  Charles 
Thomas  Jenkinson  and  Arthur  Cooper  Jenklnson. 
This  petition  contained  an  allegation  tiutt  the  mm 
of  881/.  ISi.  IdL  Consols,  and  the  sum  of  881 18s.  6A, 
which  then  respectively  stood  in  court  to  the  credit 
of  the  account  entitled  **  In  the  matter  of  the  trusts 
of  the  will  of  Mary  Spencer,  deceased,"  hod  been  by 
mistake  placed  to  that  account,  and  that  they  really 
formed  part  of  the  residue  of  the  estate  of  Sarab 
Spencer,  the  rister  of  the  lunatic.  The  petition 
prayed  (inter  alia')  that  the  sum  of  88£  18s.  6ij:  cash 
might  be  carried  over  to  the  credit  of  the  lunacy  of 
Mary  Spencer  (the  lunatic),and  that  the  381£.  159.  Irf. 
Consols,  and  any  dividends  to  accrue  thereon,  might 
be  respectively  transferred  and  paid  to  Daniel  Hale- 
strap, as  being  entitled  thereto  under  Sarah  Spencer's 
will.  On  the  Slat  May  1867  in  order  acceding  to 
this  prayer  waa  made  the  Lords  Justices,  and 
the  cash  and  O>nsols  were  soon  afterwards  carried 
ojer  and  transferred  accordingly,  and  a  dividoid  of 
4/.  17«.  lOd.,  which  aocrued  due  mi  the  ConsoU 
before  the  actual  transfer,  was  also  pidd  to  Danid 
Halestrap. 

The  petition  of  rehearing  was  entered  in  the  tol- 
lowing  manna 

In  L«iM«.— Is  tlw  uattar  d  Mmt  Qpaosr,  lata  a  ps)> 
■OB  M  ansomid  mind  (flaesassa). 
ttw  nattar  ef  SHahSpsnoar  (daosBasd),apenanoi 

QBHmtid  mfad. 
Zk  0hanc<ni.— In  fbs  mattar  oC  tlu  estate  of  tha  siU 

Wnn^Ti  Bponow  (dsoeMsd). 
Botweeo  the  oMid  Moiy  BMnoar  Mbob  daoessed)  and 

others,  plkintifls,  uid  Itailat  "mSaettt^  dsfeadiat. 
In  tlie  matter  ot  the  Tmstes  BelM  Aot. 
And  in  the  matttt  of  the  trnsts  <rt  the  will  of  ICsir 

Spencar  (deoesaed). 
And  in  the  mstterof  (Seonm  VUHuns  Crook,  (juries 

Thonss  Jcokinson,  Artaor  QKmrJeiikisMiD,  Jtdiu 

bart  Fom^  Qmttn  OsytonTsisd  l£«Aas  Xott, 
a^dton  oC  the  oinrtt 
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Mewn.  Patenon  and  Power  had  been  tnemben 
of  th«  Una  of  Hawkins,  Blozatn,  and  Co.  when  the 
oertifloata  of  the  SSlL  I5<.  Id:  Coniob  irai  dellTeied 
out  in  January  186S,  from  the  Accountant-General'i 
office  to  the  clwk  of  that  Am.  The  other  three 
iDemben  of  that  firm  ba4  dooe  left  it,  ud  were  no 
longer  on  the  roll  of  adidton  (rf  the  court 

The  petition  of  Tehearins  vai  lerred  on  Mr. 
Sletning,  Mr.  Ingold,  and  lb.  Haleitrap ;  on  a  Ur. 
Monck,  vhoae  interest  waa  the  aame  as  that  of 
the  petitioners;  on  the  representatiTes  at  the 
trustees  of  the  wUl  of  Mary  Spencw  (the  testa- 
trix) ;  and  on  all  the  aoUcitora  named  the  title  of 
tlupetitioQ. 

11m  petition  charged  that  all  thoae  soUclton  had 
Itoen  gwty  at  grom  and  enlpabto  n^ligence,  and  it 
prayed  that  the  petition  presented  on  the  8tfa  £'eb. 
1867  might  be  relieard,  and  that  the  order  of  the 
8th  May  1867  might  be  rerersed,  or  Taried  so  far  as 
it  dealt  with  the  sum  of  88iL  18s.  6<£  OHh,  and  the 
•nm  of  861L  Ifis.  id.  Consols,  and  the  dividends 
thenon ;  and  that  the  respondents,  except  Uonck 
and  the  represootaUTes  of  the  trustees  of  Mary 
Spenoer  (tlie  tesutrix),  might  be  declared  jointly 
and  wrerally  liable  to  replace  the  Consols,  and  to 
repay  the  cash  and  dirid^id^  with  interest  thoreoo, 
and  to  pay  the  ooati,  charges^  and  expeniei  of  the 

Setiticttcn  property  iwnuied  In  the  matter  as 
etween  solicitor  and  client. 
By  the  eridenoe  of  Mr.  Crook  it  appeared  that 
before  lie  presented  the  petition  in  Feb.  1867,  he 
went  to  the  office  of  the  Accountant-  General  for 
rfirtjflratm  of  the  funds  then  staading  in  cowt  in 
which  Mary  Spenoer  (the  lanadc)  had  an  interest; 
and  that  uie  mistake  originally  made  in  186fi  was 
npatttod,  a  certificate  of  the  SSIJ;  IS*.  \d.  Consols 
itanding  to  the  account  entitled  "  In  the  matter  of 
fbe  trusts  of  the  will  of  Mary  Spencw,  deceased," 
waf  given  to  him  with  otbara. 

Mr.  Crook  deposed  that  be  asked  foran  onlaofr* 
tiou  of  this  certificate,  and  that  he  waa  told  b7 
of  the  derlu  in  the  AeooBnt«nt*G«Mral's  i^Bcethat 
tbeir  attenti<m  had  already  been  called  to  the  matter, 
and  that  the  fond  had  been  wrongly  entered ;  and 
lb.  Crook  went  on  to  say  that  the  clerk  wrote  in 
pencil  on  the  certificate  the  words  "should  be 
Sarah."  With  reference  to  tins  point,  however,  Mr. 
Hart,  one  of  the  solicitors  of  the  persons  who  pre- 
sented tbe  petition  of  rdiearing,  deposed  that  he 
had  made  inqoiries  at  the  Accountant-Goieral's 
(AWt  uid  that  be  had  been  informed  there  that  the 
pesKiu  note  the  certificate  was  not  in  the  hand- 
writing of  any  at  the  dorka  belonging  to  the<Ace. 

CKorfas  BeB  and  M.  li^  Je]fM  for  tin  p^- 
tionm. 

Wickeiu^  for  Hewa.  nttenm,  Power,  Oayton, 
andMott 

BoBsAam,  for  Mesm.  nenring  and  Ingold,  and 

for  Mr.  Crook. 

Ladl^,  for  Mr.  Halestrap  and  for  Mesara.  Jenkin- 
Km,  and  Mr.  Bichardson. 

W.  Ptanon^  for  the  rqwesentativei  ol  tiie  tnuteea 
ot  Mary  Spnoer,  tiwteatatrix. 

"Hie  counsel  for  the  rvapOBdenta  aU  admitted  that 
the  petitioners  must  have  titeir  moncgr  refunded, 
and  that  ttiey  were  eotiUed  to  au  indemnity 
against  costs.  The  a^meuts  wore  directed  to  the 
oueation  who  most  be  taken  to  be  wapnnaiMe  for 
the  error  which  had  been  oommittad. 

"Vntiioitt  calling  for  a  reply, 

I«td  Jnatiee  ODman*  aaid,  tiwt  Aoni^  tin  oaie 


was  one  of  a  kind  which  rarely  occurred,  there  waa- 
DO  difficiUty  in  saying  what  ought  to  bedone.  Then 
was  no  question  that  the  present  petitUMMrs  wen 
entitled  to  this  money,  and  there  could  be  no  qoM- 
tion  that  a  very  wrong  order  waa  made  on  the  fMmer 
petition,  'Dum  wu  no  fmputataon  oS  tmoA  vpaoi 
any  one,  but  the  mistake  which  was  committed  aroao 
fnmi  v^  gross  negliorace.  evidence  showed 

that  the  commissioned  accounts  were  not  examined 
by  Mr.  Fleming  till  rear  the  time  when  change  of 
solicitors  took  place,  and,  tiwrtfbt^  what  took  pboe 
before  that  change  oonld  not  be  nid  to  have  beea 
the  proximate  cause,  the  casta  cauxnu,  of  the  wrong- 
order  ultimately  made^  and  consequently  Messrs. 
Pateraon,  Power,  Gayton,  and  Mott  wonld  not  havo' 
to  pay  any  coats,  thoogh  they  could  not  receive  any. 
Witii  regard  to  all  the  other  solicitors  who  were  le- 
spondents  on  tiie  present  occadtm,  and  with  ragaid 
to  Messrs.  3Plemfng,  Ingold,  and  Halestrap,  th» 
principle  whidi  ought  to  be  acted  upon  in  every  case 
of  this  description  was  this— if  a  person  chooae- 
either  to  make  or  to  adopt  a  representation  which  he 
on^t  to  have  known  to  be  untrue,  and  must  have- 
known  to  be  untrue  if  he  had  exermsed  reasonaU* 
care^  and  upm  tiie  foottog  ct  tiie  truth  of  that 
representation  obt^ed  a  wrong  order  bom  tiia 
court,  he  was  bound  fully  to  indemnify  the  pe^ 
sons  injured  by  that  order  from  all  the  consequences. 
I7ow  in  the  presentcaseHr.  Crook  presmtedapetitkn 
which  contained  a  distinct  allegation  that  the 
881/.  15«.  Id.  and  the  cash,  whidi  stood  in  court  to 
the  account  of  the  tmsta  of  the  will  of  Abiy 
Spencer,  deceased,  had  been  oarrted  to  that  aoconnt 
Inr  mistake,  as  it  realty  formed  part  of  the  residue  of 
the  estate  of  Sarsh  Spencer,  and  upoa  the  footing 
of  the  truth  of  that  allegation  the  cash  waa  carriea 
over  to  the  credit  of  tne  lunacy  of  Bfary  ^enoar 
(,the  lunatic)  and  Mr.  Crook's  dient  got  uie  beoeflt 
of  it.  Nov  that  fund  must  have  been  originally 
paid  into  court  either  nndev  an  order  of  the  oourV 
or  upon  an  affidavit  under  the  Trustee  Relief  Act. 
Anyone  who  had  made  proper  inquiry  at  the 
Accountant-General's  office,  would  have  found  that 
the  fond  was  in  fact  paid  into  court  upon  an 
afildavit  under  tiie  Trustee  Bdief  Act,  and  if  h» 
had  lookod  at  that  affidavit  ho  would  have  oaea 
under  what  drcnmstanees  the  money  was  paid  into 
coart,  and  that  no  mistake  had  been  made  in  ti» 
title  of  the  account.  There  this  untrue  reproaenta 
tion  was,  widiout  any  inquiry,  adopted  hy  the  solici- 
tors of  Mr.  Halestrap,  and  on  the  footing  of  its  being 
tm^  the  Consols  were  transferred  to  Mr.  Haleatrap; 
conaequeotly  he  and  his  solicitors  vers  bound  to 
Indemnify  the  present  petitioners :  flterefore  thero 
would  be  no  order  against  Mr.  Wickeni^  client^ 
and  the  petitioners  must  pay  the  costs  of  the  rqira- 
sentatives  of  the  trustees  of  Mary  Spencer  (the 
testatrix),  but  would  be  entitied  to  nave  tbem  over 
from  the  other  respondents.  Tfaeo  there  wonld  be 
a  dedaration  made  that  Meaam.  Flemings  Ingold, 
and  Halestrap,  and  all  the  other  solicitors  who  were 
bound  as  reepondeots  were  jtrintiy  and  severailr 
liable  to  make  good  to  the  petitions  the  fonm 
which  had  been  wrongly  parted  with,  with  intenst 
thereon  ;  and  were  also  jointiy  and  severally  liable 
to  pay  the  costs,  charges,  and  expenses  of  tiie 
petitionars  as  between  soUdtor  and  client.  Aa 
Older  would  be  made  for  payment  by  the  penona 
who  were  respectively  ^murily  liable,  Ur.  CrodE 
bdng  primarily  liable  to  pay  the  costs,  charges,  and 
expenses,  Mr.  Ingold  to  repay  the  cash,  and  Mr. 
Halestrap  to  replace  the  Consols  and  the  dividends 
thereon.  Liberty  wonld  be  resored  to  the  otbor 
penona  to  u>ply  to  the  court,  in  can  the  penona 
who  wen  primarily  Uable.  failed  to  discharge  tfadr 
ddigattona.  Tliere  would  be  coarse  a  taxation  of 
costs,  and  a  month  from  the  date  <^  the  taxing 
mMtec^  certificate  mi|^t  ha  allowed  to  Mr.  QcDofcfor 
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Sous,]     HnuoT  B.  Oaammmm  ajtd  Mntmux  Buih  Co. — Be  Kobwwuh  Ikon  Go.  [Bolls. 


pqvua^  and  Mr.  Halestnpinldit  also  1m  allowed  a 
wnth  fiff  the  inrpon  (rf  repladng  tta  Oonsols. 

BoUdion  for  the  pettUonsn,  CUEebn,  Bwton, 
Ywtei,  and  Hart. 


BOLLS  CO'UBT. 
Bvortad  hr  Bktbt  ]Put,  Baq.,  BarristoHtLMT. 

3\ieK£qr,  Jim.  11. 
HBUEr  9.  Ten  CHiOHBaTBK  Am  Mmsuxn 

lUlLWAT  COKPAKT. 

■Jinjlffawrt-aiMltftir   e/*  rtri/iMW   company — £!x«cirftoii 

vp—Form  of  order— %    B  1^*  &  16|  i*  89. 

On  a  moftbn  tmAr  tA«  d6(A  lecfton  q/  <Ae  Ooagiaiiut 
Clautei  ConMolidation  Act     an  unpaid  wadbr,  who 

had  obtaitied  jadgmeat  agaiaat  the  caumam/^for  /mm 
to  ime  execution  against  a  aAareholt&r  of  tie  Coai' 
pony  whoMe  aharea  wen  not  fulb/paid-vp  ,- 

Seid,  that  exeauion  ahotdd  ietae  ageiiut  the  Aareholder 
on  a  certain  dey  mJeu  He  ahomd  eatm  on  or  btfort 
thai  day  why  execation  ahtmid  not  UMC 

The  plaintiff  had  filed  a  bill  for  ipedflc  perform- 
wce  agalut  the  c<»DpaD7.  and  on  farther  coaii- 
dtfatioD  the  defendants  had  been  ordend  to  pay  the 
l^ntlff  the  sum  of  28,600/.  together  with  interest 
4Uid  the  coats  of  the  suit.  The  plaintiff  iasued  a 
writ  of  fi.  fa.,  and  by  the  BherifTs  return  the  total 
aimoant  of  goods  of  the  defendants  in  his  bailiwick 
44qieared  not  to  exceed  the  som  of  66L  &».  6d.  after 
pajment  of  expenses.  The  plalnUff  then  issaed  a 
wnt  of  degit,  and  recoTezm  lands  of  the  yearly 
Talne  of  271.  8».  9d. 

The  plaintiff  now  mored  under  the  86th  section 
of  the  Companies  Claoses  Consolidation  Act  for 
leare  to  issue  execation  against  the  London, 
Brighton,  and  South  Coast  Ballwi^  CompADv,  who 
WOTe  eharebolders  to  a  large  extent  in  the  defendant 
company,  to  the  extent  of  what  remaioed  unpaid  on 
thdr  mares. 

The  86th  section  of  the  Companies  Clauses  Con- 
w^datlon  Act  (8  &  9  Vict,  c  1€J  is  in  the  following 
words; 

If  any  execatloi^  either  at  law  or  in  eqnilr,  shall  hare 
been  woed  mgalnn  the  proper^  or  effeots  of  the  oompanj', 
and  if  there  eunot  be  foond  mfllclent  whereupon  to  isrj 
•wdi  eMootkm,  then  eooh  exeontioD  oMj  be  Imom  iMlsMt 
anj  <a  Uie  ahweholdan  to  the  extent  of  theif  eharee 
xeqpeotiTelT  in  the'  «aidtal  of  the  oompiuij  not  then  paid- 
np :  Prov^ed  alwnya  that  no  snch  execation  dudl  usma 
againat  aaj  ahueholdar  exoept  npcm  an  order  at  the  ooort 
in  which  ue  action  anit  or  outer  prooeedlngahall  have  been 
brought  or  inatitntad,  made  npon  ntotlon  in  open  coart, 
after  anffldent  notice  In  writing  to  the  persons  sought  to  be 
obarged)  and  npon  aooh  motion  auch  court  maj  order 
•Moutkm  to  laane  aocordingln  and  tdt  the  pnipoae  <4 
aaoertaining  the  names  of  the  abareholders,  the 
•Mumnt  of  capital  remalninv  to  be  paid  npon  their  leepec- 
UTe  ehans,  it  abaU  be  lawful  for  anj  person  entitled  to  any 
—antisB,  at  all  reasnwaMs  ttniea,  to  InnMOt  tike 
nglatsK  of  shsnlwUaH  vlttwDt  «ssu 

AUm^  a  and  J«m  Stuth,  in  snigport  of  the 
motion,  cited 

£W«arfs  The  Wairkworth  Dock  Coityfcmy,  Be 

FKiUips,  18  Bear.  629; 
The  luraeombe   RaUway  Comnam  t.  Lord 
PoUtman,  18  L.  T.  Bep.  N.  8.  65  {  L.  Bep.  8 
CP.aBR 

FSy,  <^  C,  for  the  London,  Mglrton  and  Booth 
CoMt  Bailway  Company,  contended  Hbat  Hbey  were 
entitled  to  the  same  rights  as  at  law ;  the  common 
law  courts  always  required  a  setre  facias  to  be  issued, 
and  they  were  entitled  to  something  of  the  same 
kind  in  equity,  something  in  the  nature  of  a  trial 
More  an  order  was  made,   fie  cited 

SiMtAne  r.  The  KWetnny  and  Great  BontTiemamd 
IfestomBaOtwyOtmipany;  Ji«jBm«7V>  10C.B. 


Lord  BoMiLLT. — will  give  the  Brighton  Codi> 
pany  till  the  second  seal  after  term  to  show  cms* 
why  exeontion  shouid  not  be  issaed.  Tho  order 
wiU  be  that  the  plaintiff  have  leave  to  issue  exeottr 
tion  against  the  Brighton  Company  to  tlie  extent 
of  the  balance  reoiaining  unpaid  upon  their  sban^ 
unless  i^ey  Aow  cause  on  or  baore  Uie  second 
seal  after  term  why  such  execution  should  not  issue. 
The  costs  of  the  motion  will  abide  the  ennt. 

Solicitor  for  the  plaintiff,  E.  Fvlkr. 

Solicitors  for  the  Brighton  Bailway  Cuo^anj^ 
Bsattar,  Adss^  AarCoa,  and  Co. 


Jem,  18  and  17. 

Be  Thb  Nobwboiah:  C^abooai.  Iboh  ConrAirr. 
AbMHiLL's  Gabs. 

Wi»iin^^ip—Coatribsbxy—TrtBafer  te  infiaa  to 
esesps  Ut^iS^—iSeatt  tnut. 

In  At^t  1865,  Jlf^  lis  registered  Aeiddr  rfAarea  in  a 
amwanj/,  tramf erred  them  for  a  iwmnal  ommderHiion 
to  K.,  an  infant,  for  the  purpose  of  sseqpua  KalnUties 
M  respect  of  m  sAorsL  ana  V.  aetepud  me  troMsfer 
on  tht  understanding  that  the  shares  tooutd  soon  be 
removed  out  <if  his  name. 

About  a  jftar  a/lerwards  V.  attained  twenttf'One^  but  he 
took  no  steps  to  r^udtati  the  ehares,  which  tn  Jane 
1866  were  forftited far  aomymeiif  ofeaOs.  In  Julg 
1868  Its  oompa^  was  ordered  to  be  wovnd-vp,  and 
V.'t  name  was  placed  on  the  list  of  eoniributoriea. 

On  tmaaonaea  by  V.  and  the  official  Hqvidator  to  have 
the  exteulort  of  M.  iwho  had  <Utd  in  the  suaa  lune) 
settled  on  the  Hat  inatead  of  V: 

Beld,  that  having" for  two  ytare  after  As  attained- 
twenty-one  ttdeen  no  itepa  to  npndiate  the  atarai^ 
could  not  now  be  reHeeed  from  memy  tsAaCsiw  r^Al 
of  indemnity  he  nught  have  ogainet  M!a  eabUei  and 
that  the  company  fuming  accepted  V.aea  shwAoldery 
amid  not  now  claim  to  have  M.'e  exeaUcrs  as  ens- 
tributories. 

Adjoimied  summonses. 

The  Norwegian  Charcoal  Iron  Company  was 
registoed  as  alimited  company  in  1862. 

On  the  16th  Aug.  1865,  James  Mitchell,  being  the 
registered  holder  of  100  partly  paid-up  shares  In  the 
company,  and  wishing  to  get  nd  of  part  of  bis  lia- 
bilities in  respect  of  the  shares,  transferred  eighty 
of  them  for  a  nominal  consideratiou  into  the  name 
of  one  Frederick  H.  Vandyke,  who  was  at  that 
time  an  infant,  and  a  cl«:k  m  the  office  of  Mitchell's 
brokers. 

Vandyke  deposed  that  tiie  shares  were  transtered  - 

into  his  name  for  the  purpose  of  enabling  Mitoh^ 
to  escape  part  of  his  liabUi^,  and  that  he  had 
accepted  the  transfer  only  on  the  undentaoding 
that  the  shares  would  moo  be  takm  out  of  his 
name. 

MitcheU  died  on  the  9Mh  Hay  1866,  and  in  the 
following  Septembor  Vandyke  attained  his  majority, 
but  he  took  no  steps  to  repudiate  the  shares  j  1m, 
however,  applied  to  Mitchdl's  executors  for  some 
compensation  for  the  risk  he  ran  by  liaTing  the 
shares  in  his  name,  and  reoeired  a  small  sum  from 
tberau 

Frequent  iqi^caiions  were  made  to  Vandyka  for 
payment  of  osils,  but  he  took  no  notiee  of  timu, 
and  the  shares  standing  in  his  name  were,  on  the 
22ud  June  1866,  forfeited  for  nonpayment  of  calls. 

In  July  186^  the  compaqy  was  ordered  to  be 
wound-up,  and  Vandyke's  aiune  waa  flaoed  on  the 
list  of  contributories. 

A  list  of  contributories  liable  as  past  members 
was  now  being  prepared,  and  ^^-jwiwuses  were 
taken  oat,  uw  hy  van^rk^  asd  the  &aite>'6j  tlie 
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ofleial  Hqsldirior,  for  «b>  popon  ef  hninc 
MitdMirs  exacm«n  satOad  ea  tiw  lilt  ia  iMveefc  of 
Aa  80  ihnca  inatOMl  of  Taadf  kc^a.  Tte  an- 
aaaaaa  van  adjonrned  iato  c— it. 

Sir  iZftiAinf  Bi^yafliy,  Q,  and  /*erm,  in  anp- 
fart  of  the  aammooi^  coatended  that  Vandyke 
Barer  having  ratilled  the  coatnct  dooe  ha  attuned 
hU  majotf^.  oottld  now  repudiate  it,  and  that  the 
toBHfer  harfaif  been  made  on  a  aeoet  tnut,  and 
with  Oe  txpHM  pvpoae  of  eaaqdng  lialiili^,  ooold 
Mtfftand.  Tbayc^ 

fitf  Tfu  Mexiean  mi4  Samlh  Amsritm^  Mim^ 

2Da^7F.  AJ.aOB; 
S«  Cia«MM»'«  QpaHwwt  O—waif,  JTwif  a  co*e, 
8  L.  T.  Bv.  N.  8.  S77 ;  »  Bwir.^. 

J'iMB^  aCand  Owomor  Hileheira  eiectttora. 
contepded  diat  Taa^^  eonld  not  nmr  repudiate 
^  ahana,  as  nuce  than  (wo  jrcan  had  elapaed 
rinoe  he  had  attiOned  hia  aaajaritf  .  Th^  cited 
Jb  Th4  BIdMw  Ordaowee  Compomy,  iMtnadgn'a 
eaa«,  19 1*  T.B«^ S.  437 ;  X.  Bep.4  Ch.  31 ; 
Tlk«  DnW*  ««d  IfitfUoto  itoMtoay  C^nipany  t. 

fi«  OMutmUtnapb  and  .^Iflaaadria  BoMm  Omh- 
fONf* AMfaMM.M  L.  T.  Bap.  N.  & 

8b  JEjdkri2  A^SoHy  ™  iMid  la  vaplr* 

JoM.  17.— Lord  BoMn.i'T.— I  am  of  opinion  that 
the  contention  of  the  official  lianidator  failf  in  thi* 
caaa.  Tha  company  aoc^ted  Vandyke  aa  •  ahare< 
bolder,  tboagh  they  knew  or  might  have  known, 
that  he  was  an  infant  at  the  date  <A  the  tranafer. 
Vandyke  having  attained  twenty-one,  nearly  two 
yeara  bef  ne  the  commencement  «F  the  winding-up 
and  haTiag  d«ie  nothing  in  the  mean  time  to  repu- 
ffiate  the  dtaie^  cannot  now  be  removed  fnm  the 
liat  of  oontribatoilea  oa  the  gnoad  that  he 
w«a  an  Infant  at  the  date  of  the  tranafer. 
BOtdioll  waa  perfectly  at  liberty  to  tranafer 
hla  aharea  into  the  name  of  a  tnutee  for 
binudf,  and  tha  company  having  aocqited  the 
tmatee  as  a  shareholder,  cannot  now  claim  to  have 
the  cMtui  que  tnut  as  a  contrtbatoiy.  Vandyke  as 
trostee  stands  in  two  aeta  oi  idathma,  one  aa  be< 
tween  himself  and  hia  eatui  qm  frw^  and  another  as 
between  himself  and  the  company.  As  between 
himself  and  Mitchell,  the  esute  of  the  latter  is  no 
donbt  liable  to  indemnify  him  ag^nst  calls,  bnt  aa 
between  hhnaalf  and  the  company  he  is  peraonally 
Uable.  The  reaolt  is  that  I  must  keep  him  on  the 
list  of  contribntories.  Both  snnunooseamnst  there- 
fore be  dismissed,  but  all  parties  will  hare  their 
costs  oat  of  the  estate. 

Sfdidtors  forth*  inmnMiMa,  SoUb^tmorth^  7>er- 
man,  and  Orsca. 

Solicitors  for  Mitch's  exeenton,  Jehmm  and 
W'tatharallt. 


V.  0.  STVABT'S  OO0BT. 

-  BtpovtadbjBinrABsTnnLoir,  bq.,  B«rilMtr.AULsir. 

Z)se.  S,  8,  4, 10^  cmif  11,  I860,  and  Jm.  81, 1870. 
A  Tarn  Bahk  or  Hnrninuir,  Gsnu  Aim  Jafax  ; 
Hncnnu.  abd  AanxALL'a  Cass. 

Btmknt>tcif—a»aributory—DMd  oj  naptelonhip— 
.F»tun  calU—Ordgr  for  payment  o/— iVvesst  to 
M/on»—Banknptci/  Act  1861,  st.  197,  1»8. 

Tht  Com  oj  BankrvpUy  has  the  exchmvt  ruht  of 
deetdinq  how  far  a  deed  of  n^lonAip  m  a  protec- 
tion to  a  debtor  t^ntt  he  ert£tort. 

Where,  there/bre,  after  the  order  for  irtRt/ino-un  a  eom- 
pany  certain  amtributoriet  exMtted  a  regietered  deed 
V  i»^pectorMi>>,  and  th»  Uqiddaion  a^iod  to  the 


mmt  fm-atorda-far p  i^iwrf  *ftiA  fimiJ  to  Udm 
satssywraf^  l»  the  oweatiem  y  Ih  deed  ; 

Held,  thai  the  order  Ml  k  »adc,  mtdOmt  tie  bqn- 
datortwoMtJumiaoelocj^totUCemrimf  Bmek 
nyto  for  iaawe  to  iammgnm*  aatmdas  to  the  csarss 
^  tm  eami  of  tqmljf. 

lliia  was  a  summons  by  the  Cqsidabn  of  tba 
above  banking  oompany  now  in  the  oovrae  of  liqri* 
dation,  for  an  order  for  p^oMBt  id  certain  csDs 
fn«  MeaatiL  IfitAdI  and  Aaninan,  who  wete  oa 
the  Ifat  of  eortribatariaa^ 

_  The  queation  ia  dii|Mte  taracd  y  the  jiriacBe- 
tiooof  theooorta  c(  ei|ailj  and  bankniptciy  in  dccda 
of  inspectorahip. 

The  facts  were  ahortiy  theae  :— 

Messrs.  Mitdiell  and  AajMualL,  who  were  in  part- 
neidup,  h^  flfQr  aharea  in  the  Bank  of  Hindnatan, 
China,  and  Japan.  In  Dec  1866,  the  bank  waa 
ordered  to  be  wound-op  under  the  aiqierviaioB  of 
the  court.  On  the  4th  June  1867,  Messrs.  mtehdl 
and  Aspinall  executed  a  deed  of  inspectorship^ 
whereby  after  undertaking  to  get  in  and  cooverl 
an  their  joat  and  separate  estate  for  the  benefit  of 
an  persons,  companies  and  Mstaership  Ama  who 
were^  or  who  would  b^  entitled  to  prove  ander  an 
adjudication  in  banknipt<7  against  we  said  debtoia. 
had  such  been  mad^  th^  gave  np  aU  thdr  said 
estate  to  the  inspectors  of  the  deed  for  the  baieflt 
of  thdr  creditors. 

The  separate  estate  of  Mitdidl  amoonted  to 
99S£,  and  that  of  Aspinall  to  lOU  There  were  no 
separate  dd>ts  owhig  by  «tt>cr  of  them  at  tha  time 
of  the  execution     the  deed. 

The  deed,  although  axA  in  the  pteciae  form  given 
in  sdiedule  D  of  the  Bankruptcy  Act  1861,  was 
dnly  registered  under  the  praviuons  of  that  Act. 
Hie  names  of  tiie  liquidators  of  the  bank  were  in> 
snied  in  the  schednu  of  the  deed  aa  creditors,  fw 
sMne  arrears  dneatthedateof  theexeeuti<m(rfthe 
deed,  but  not  for  any  amount  in  respect  of  future 
calls. 

In  July  1868  tbere'was  a  call  made  upon  Messrs. 
AOtchdl  and  Agnail,  and  on  the  9th  Pec.  1868 
a  sectmd  calL  fTeitber  of  these  calla  were  paid. 
In  Dec  1868  the  ini^pefdois  of  the  deed  iaaned  the 
usual  advotlaemeuts^  calling  upon  all  persons  having 
daims  against  the  joint  and  separate  estate  « 
Messrs.  Mitchell  and  Aspinall  to  come  in  and  prove 
fw  the  amount  before  the  21st  Dec.  1868 ;  and  the 
Uqoidators  having  made  no  d^m  np  to  that  tim^ 
the  aeparate  eatatea  were  oarried  ov«r  to  the  cre^t 
of  the  Joint  estate,  and  in  the  month  td  Jamuxy 
foUowing  a  dividend  was  dedand  oa  tiw  jidnt 
estate. 

In  July  1869  the  liquidators  made  a  third  coll, 
and  ttiey  then  took  out  a  snmraoas  in  chambers  for 
enfordng  payment  of  the  three  caUa,  amoantiiqt 
together  to  6I7J:  18s.  *d. 

This  sommoos  waa  now  adjonmad  into  court  at 
the  inatanoB  of  Meaars.  Mitehdl  and  As^aaU. 

Kartbb^  Q.  C  and  ITiSb  fbr  the  oontrfbntorteL 
contended  that  the  court  had  no  jiuisdiction  to  deal 
with  the  question ;  it  was  exclusively  one  for  the 
Court  of  Bankroptcy. 

BeU  r.  Bird,  L.  B«p.  6  £q.  635 ;  18  L.  T.  Bep. 
N.S.99: 


Richee  r.  dwon,  L.  Bep.  3  Ch.  App.  821 ; 
XarHn  v.  Povming,  L.  Bep.  4  Ch.  App.  356 ;  30 
L.  T.  Bep.  N.  S.  133. 


Cb. 


The  deed  was  properly  registered  under  the  l92od 
section  of  the  Bankmptcy  Act  1861,  and  acted  as  a 
protection  to  the  contnbutories  against  the  claim  (tf 
the  liquidators.  The  liquidators  ought  to  havn 
proved  in  bankruptcy  for  the  esUmated  amovnt  of  tfw 
calls  at  the  time  of  the  execution  of  the  deed.  All 
future  calls  could  have  been  taken  into  account 
undsrik  The  76th  aecttotf    the  ComfiidBk*' Act 


Kb.  tt.imL] 


V.C.  S.]   Re  Bake  ov  HnmuBuif,  CnnrA,  Ajro  Japak  ;  Httohbll  akd  Aipihall's  Cabs.   [V.G.  8> 


186S  enaetad  that  tin  liability  of  s  penon  to  contri- 
Inite  to  the  Mieti  of  a  company  nndar  the  liat,  in 
the  erent  (rf  the  Mine  bting  woond-ap^  vaa  denned 
to  create  a  debt  accrniog  from  inch  perxm  at  the 
time  when  hit  liability  oonunenced,  bat  payable  at 
the  time  or  teapectiTe  timet  when  calli  were  made 
fa*  enforcing  sach  liability.  And  the  aection  oon- 
dnded  br  statlag  that  it  ihoold  be  <*  lawful,-  in  the 
caae  of  uw  tankruptt^  of  any  coairlbntonr,  to  prove 
againithis  estate  the  estimated  ralae  of  hu  liability 
to  future  calls  as  well  as  calls  already  mode.  The  rule 
equally  applied  to  all  cases  of  deeds  within  the  Bank- 
ruptcy Act  of  1861,  for  by  the  197tb  section  of  that 
Act  it  was  provided  that  the  Court  of  Bankruptcy 
should  determine  all  quetflons  aiisinff  under  waatk 
deeds,  according  to  the  law  and  pract'  e  in  bank- 
ruptcy, so  far  as  thc^  miffht  be  ap^cable,  and  that 
the  court  should  have  power  to  muce  all  such  orders 
as  it  would  be  authorised  to  do  If  the  debtor  in  sudi 
deeds  had  been  adjudged  bankrupt,  and  his  estate 
was  being  administered  iu  baokruptcy.  The  deed, 
therefore,  being  within  the  jurisdiction  of  the  Court 
o(  Bankruptcy,  tbere  oould  be  no  proceedings  i^^nst 
the  contributories  without  the  leave  of  toat  court, 
for  by  the  198th  section  of  the  Bankruptcy  Act 
1861  it  was  provided  that  after  notice  of  the  filing 
and  rvgistnUion  of  such  deeds  had  been  given,  no 
execution,  sequestration,  or  other  proceeding  agtinst 
the  debt(»'s  property  in  respect  of  any  debt,  *<  and  no 
proceedings  against  his  person"  in  respect  of  any  debt 
other  than  sudi  process  by  writ  or  warrant  as 
might  be  had  against  a  debtor  about  to  depart  out  of 
England,  should  be  available  to  any  creditor  or 
claimant  without  leave  of  the  conrt.  Further,  if 
the  order  asked  for  by  the  liquidators  were  made 
the  Court  Bankruptcy  had  no  power  to  give  any 
P*otectlou  against  the  process  of  this  court  for 
otmtempt  lliey  also  referred  to 

The  Richmond  Hotel  Company,  Ex  parte  King, 
Tj.  Bep.  3  Ch.  App.  10}  IS  L.  T.  Bep.  K.  a  ISBi 

The  Finaneiai  CoraoratuMT.  Jktwrenee.  L.  Jtaa. 
4  0.  P.  731; 

Re  i>iid()in>rfh,  L.  Bep.  2  Ch.  App.  578;  16  L.  T. 

Bip.N.S.580: 
Hagtu'9  eau,  L.  Bra.  7  Eq.  8.  and  4  Ch.  App.  274 ; 

ML.T.si.N.§.9S; 
Its  Pries'*  Tnuti>Md,L.B<ip.6£q.460;  19L.T. 

Eep.N.  S.118; 
Omford  and  Canterbury  Jftuio  SaU  CsmWHW, 

L.  Bep.  8  Eg.  686  ;  "v^f 
Glii&Ui  and  Holmes  on  Builcrupt<», 
Bankruptcy  Act  1861,  ss.  134, 1^  197,  and  196, 

and 

Con^panlei'  Aot  1808>  sa.  74,  70,  and  77. 

GrMH^  Q.  C.  and  XtmOy,  for  the  Uqntdators,  suV 
Bdtted  that  the  deed  vat  aot  a  good  deed.  It  was 
not  in  the  form  given  in  schedide  D  of  the  Bank- 
ruptcy Act  1861,  and  was  not  distingufaduUe  from 
Aat  in  the  Richmond  Hotel  Cottony,  ex  parte  King 
(sip.)'  3tfessrs.  Mitchell  and  AspiniUl  had  made  no 
attempt  to  have  their  names  struck  out  fr<Hn  the  list 
tA  contributories,  and  they  have  no  grounds  n«w  for 
redstiog  tite  order  asked.  (They  were  stopped  by 
the  court) 

JEon&iie,  Q.C.  in  reply. 

JmL  81.— The  Vicb^haxosllob.— The  balance 
due  from  Mitchell  and  Aapinall,  as  contributories 
to  the  company  is  found  to  be  £17/.  ISs.  id.  An 
aider  ia  now  applied  for  by  the  liquidator  for  the 
p^ment  of  that  sum.  The  application  is  resisted 
on  the  ground  that  soon  after  the  order  for  winding- 
up^  and  before  the  call  was  made,  these  contribu- 
t<»ies  exeeoted  a  deed  of  inspectorship,  which  was 
duly  registered  under  the  Baoknmtcy  Act  The 
ocdiw  fcr  winding-up  was  made  in  Deo.  1866.  Tlie 
M  of  lupaetanhlp  ii  dated  «Q  tbe  4th  Jooe  1667, 


and  xegistend  in  the  Court  of  Bankmptcy  on  the  Slst 
June  1867.  In  July  186S  the  flrvt  eaU  was  made.  In 
Dec,  1868  the  second  call  Them  were  not  paid,  and 
in  July  1869,  the  call  for  617^  Ids.  4d.  was  made,  fbr 
the  pavment  of  which  the  order  is  now  asked.  On  a 
earful  perusal  of  the  197th  and  198th  sections  of 
the  Bankroptcy  Act  1881,  under  which  thia  deed  of 
inspectorship  has  been  lefdstarod,  I  oaa  we  no 
reason  to  doubt  that  it  is  f (v  the  CSonrt  <a  Bank- 
rnptcy  to  say  whether  process  for  the  sum  of 
bill  18*.  4<L,  or  any  part  of  it,  should  ianie 
agaiust  those  oootribnt<mes.  The  amount  due 
from  them  as  oontributories  baa  been  duly  ascer- 
tained in  tiiis  court.  It  ia  for  thU  conrt  to 
main  an  order  lor  the  payment  what  la  Amnd 
to  be  dosw  Wlua  the  order  fx  payment  if 
made  the  Act  of  FaiUament  makes  it  the  duQr  of 
the  liquidator  to  apniy  to  the  Conrt  of  Buk- 
ruptcy  under  the  196^  section  for  leave  to  isme 
process  for  the  payment.  All  questions  as  to  the 
deed  of  in^iee^vship  are,  by  the  197th  section, 
express  oommttted  to  the  Oonrt  of  Bankniptqr- 
These  ooatributoriea  have  now  adced  tbla  court  to 
dedde  the  question  as  to  Oie  deed  of  inspectorship, 
and  as  to  their  ^ht  to  protection  under  the 
Bankruptcy  Act.  But  it  seems  to  me  that  Far- 
liament  has  committed  that  question  to  the  Court 
of  Bankruptcy  in  very  clear  terms.  It  is  said  that 
the  ]98tii  seotioii  gives  to  the  Bankruptcy  Court 
no  r^fat  to  give  any  protection  agunst  the  proceaa 
of  tlds  court  for  cmtempt^  On  that  pomt  the 
Unguage  of  the  Act  seems  to  me  to  leave  no  doubt. 
AU  inooess  erf  every  kind,  whether  against  the 
estate  or  the  person  of  the  bankrupt,  is  within 
the  langui^ce  <a  the  seetion.  Process  of  this  conrt 
lor  contempt  la  proossa  agidnit  the  person,  and  aa 
snc^  Is  oertafnly  within  tiie  words.  The  seettMi 
says,  **  No  execution,  aeqnestration,  or  otlksr  procesa 
ai^dost  the  debtor's  proiwrty  in  reqtectof  any  debt, 
ud  no  process  against  his  person  in  respect  of  any 
debt^  6c.,  shall  be  available  to  any  creditor  or 
claimant  vlthmit  the  leave  of  the  court"— that  is,  the 
Court  of  Baakmptcar.  Oan  there  be  aqy  doubt  that 
the  order  now  amd  Is  an  order  fw  pay  ment  of  a  debt  r 
Can  there  be  anydoubt  that  the  process  of  Uiis  conrt, 
by  which  the  otdw  for  payment  is  to  be  enforced, 
is  "process  agunst  the  person  in  respect  of  adebt?" 
Ko  doubt  would  have  occurred  to  my  mind  as  to  the 
construction  of  the  statute  were  it  aot  for  the  case 
of  the  Bidmmd  Bold  Coupms  C'<!PO  1>ef  m  Wood, 
V.  C;  and  on  appeal  beftne  Lrau  Calms,  as  Lord 
Justice,  who  altered  the  order  of  the  Vice-Chan- 
cellor, and  the  case  of  the  Financial  Corporation  v. 
Lamrenee  (MP-)-  In  these  cases  the  matters  were 
brought  before  the  court  in  such  a  way  as  called  for 
a  decition  on  the  validity  and  uaaga  of  the  deed 
legistered  in  bankruntey.  The  order  ultimately 
made  In  the  SidaiumdaMd  case  ondw  the  winding- 
up  was  made  for  the  anumnt  which  the  court,  on  the 
effect  and  oonstmction  of  the  deed  in  bankruptciy, 
held  not  to  be  provable  under  that  deed.  But  irom 
the  way  in  which  the  question  was  presented  to  the 
court,  and  the  course  which  the  argument  took,  and 
the  judgment  U  the  conrt  oa  that  argnmenL  the 
language  of  tin  Act  of  Fariiament  seems  u  no 
degree  to  have  attracted  the  attention  of  the  court, 
nor  is  there  any  reason  stated  for  the  construction 
which  it  may  Iw  guessed  was  assumed  to  be  the 
proper  construction.  One  of  the  counsel  indeed, 
argued  that  process  for  contempt  from  this  conrt 
for  enforcing  its  order  for  payment  was  not  within 
tiie  198th  section.  It  is  to  be  Inferred  from  the 
bej^nning  of  the  judgment  (tf  the  Vloe-Cbaocellor, 
that  he  approved  (tf  that  among  other  arguments  In 
the  genml  approbation  of  the  arguments  of  the 
same  learned  counsel,  and  althou^  he  never  ex- 
pressly notices  the  argument  as  to  prooessJor  con- 
tempt, or  tiMpropoaitioa  lAidi  it  went  W^tabllsh, 
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y«t  Ui  jadffaient,  m  wcU  h  that  4rf  Lofd  CAinii, 
■HM  to  be  bsMd  on  tlw  amii^oa  that  pro- 
OOM  of  thU  court  for  oontempt  ia  not  vithia 
the  euctmeDt.  As  to  the  eue  of  tb«  FSnan' 
eial  Corpwatim  r.  Lawrmc»t  the  ooJj  qnae- 
tloii  which  conned  Agreed  to  tnbmit  to  the 
Conrt  of  Common  PIoh  «u  tbe  TiUdity  of  tiie 
daid  ud  dM  extent  of  ita  i^iention,  00  that  the 
■Mttloo  of  jnrisdicdoQ  vu  kept  oat  of  riev.  In 
ue  pnient  oam  It  haa  lieen  argned  that  the  liqni* 
diton  dioold  hare  proved  In  bankruptcy  for  the 
estimated  amount  of  the  ealL  Bnt  aoeordii^  to 
the  7Tth  aection  of  tbe  Companies  Act,  it  does  not 
■Mm  that  they  vers  bonnd  to  do  tiiia.  The 
enactment  ia  permiadTe^  and  luving  a  diaoetion 
th^  had  a  lif^t  to  excTciie  it  in  tiie  vay 
wlucli  aeemed  to  them  moat  for  tbe  benefit  of 
tte  ootnpany.  Acovdlng  to  tiM  worda  of  the 
197th  aectioD  of  tbe  Baokmptcy  Act  it  ia  for  the 
Ooort  d  Bankmptcy  to  detennine  all  qDeati<H» 
aiiaing  nnder  the  deed  according  to  the  lav  and 
pntotiee  of  bankmptcy,  ao  f ar  aa  tf^y  may  be 
inUcabI&  And  ^  198th  Mctfoa  pnaibiU  any 
cxecntlon  sgalnat  the  property  or  peraon  of  the 
bankrupt  withoot  the  leare  U  the  Court  of  Bank- 
nptoy.  Thia  learea  the  qneation  piotection,  and 
tlu  extant  to  which  tiie  protection  ia  to  be  given, 
eiclaBlTcly  to  tbe  Court  ol  Baokivptcy  in  which 
fte  deed  is  re^atared.  If  this  court,  ^regarding 
the  Act  of  Parliament^  were  sow  to  entertain  the 

ntlon  of  protection,  and  to  decide  how  far  the 
is  a  protection,  or  whether  it  la  a  protection  at 
all.  It  voold  create  a  great  confndon  and  Interfere 
fw  no  naefol  pnrpoae  with  the  atatatorf  JtoiadictioB 
in  bankmptAy.  Entertaining  aa  I  do  theae  opiniona 
at  to  the  conatmction  the  atiMe,  and  eonaider* 
lag  Oat  the  antiiority  t4  tbe  Act  of  ^riiament  ia 
flie  hlf^ieat  authority,  the  Mnder  mnat  now  be  made 
far  p^ment  tA  the  aacertaioed  balaoeet  The  duty 
of  the  liquidators  will  be  to  apply  to  tbe  Court  of 
Bankntptey  for  leave  to  iasne  pneeH  aecordfaig  to 
Ae  course  of  this  ooart. 

Solicitor  for  Mesara.  wti^M"  and  Aaplnall, 

Joaq^h  JBanooad. 

BoUcllon  (ortha  UqakUtor,  AAmt,  MerrU,  and 

Co. 

T.  0.  KAUNS'  0017RT. 
Bsportaaiar  0>  T.  Xdwaw  B■nI■ta^•bJMr. 

EauTQit.— PrajMrd  r.  KiriM.-~ta  tUa  cue,  reportod  ante 
Me  aH^  tlw  aoUelton  far  the  vUlatUt  w«ra  MarrioU, 
Mrda»,  and  Oeopt,  udfortlM  dHaadKUt  C  IFMt^attdnot 
aavKliitad.  _________ 

Thur»das,  la 
Campsbll  v.  Matob,  &Ch  or  larmoooL. 

Sgm  Act<if  WilL  S  a  piece  0/  land  wu  inehted  and 
dedicated  at  a  churchward  or  bttrtiU  grtmnd  for  the 
itJuibitatiti  0/  the  pansA  <if  laoerpoolf  axd  under  the 
tentence  iff  consecration  the  corporation  of  Liverpool 
reatmncea  aB  right  to  the  gnmna.  In  166^  wider  an 
Order  in  Council,  the  ehitrehvard  wot  ofoaetf  against 
hariaU.  Under  the  tiverpod  Improvement  Act  1664, 
the,  cotporation  evrved  on  the  inemnbentr  ordijuay,  and 
patron  of  the  parish  a  notice  to  treat  for  the  putiAaee 
"  a  part  of  the  chwchjford  for  the  purpoee*  of  fAe 
tdal  Act.  The  quetiion  of  oompeatation  was  re- 
.  red  to  arbitration,  and  a  turn  awarded,  but  emituaUg 
the  corporation  r^taed  to  pay  any  compentation,  on 
the  ground  that  the  c&ttrd^ford,  «a  being  doted  on^aaf 
lurttdM,  reverted  to  them  tnfit: 

BtU,aai,aaa»eoifmmmiad^amtmtmeofam' 


aaaraft'ew  remmnced  all  rigkt  to  the  grand,  fltara  was 
ao  rwwrfar  to  them  of  the  feo-euiple,  ami  ihttL,  if 
aaeaaany,  the  cxmrt  vcUdd  have  premmad  aecnwefomee. 

A  notice  to  treat  and  proeeedii^  to  arUtratUm  nmder  Aa 
Lands  Claims  Act  do  not  eanatitmte  an  admieeiom  of 

title. 

By  aa  Act  of  10  &  II  WUL  3,  it  waa  enacted 
that  the  town  and  townahip  and  Ubertiea  of 
Liverpool  aboold  for  evor  lie  a  distinct  parish  at 
itaelf,  and  be  called  by  tbe  uame  of  tbe  pariah  At 
I<iver|K>ol;  and  that  it  should  be  lawful  for  the- 
inhabitants  of  tbe  said  town  and  liberty  of  Liver- 
pool to  erect  and  build  a  new  church,  aod  to  pro- 
vide and  inclose  a  cemet^,  churchyard,  or  burying 
place  about  the  same.  And  it  was  enacted  that 
tbe  said  church,  and  tbe  ground  thereunto  ba- 
longing  to  be  iodoaed  and  tued  for  a  cemetery  or 
chiuohyard,  should  be  the  parish  church  and  cborai- 
yard  of  the  said  parish  of  Liverpool ;  and  the  aama- 
was  thereby  enacted  and  declared  to  be  for  ever 
aaparated  and  dedicated  to  the  service  of  Qod,  aod 
to  be  applied  to  the  use  and  behoof  of  tbe  inhabit 
tanta  of  the  ssid  town  sod  liberty.  Sudi  new 
church  was  accordingly  shortly  afterwarda  built^ 
and  a  cemeteiy  or  churchyard  provided  and 
incloaed. 

In  1704  the  church  waa  consecrated  under  tte- 
name  of  St.  Peter's  church,  and  by  the  sentence  of 
conaecratioD  the  corporation  renounced  all  riglit 
and  title  to  the  churchyard,  which  was  thence- 
forth used  as  a  burial  ground,  uatil^  by  an  Order  in 
Council  of  the  7th  April  1854,  it  waa  closed  as  » 
burial  placa 

By  uie  Liverpool  Improvement  Act  1864  (iocor- 
porating  tbe  Lands  Clauses  Consolidation  Act  1845, 
and  the  Lands  Clauses  Cons(didation  Acts  Amend- 
ment Act  I860),  the  corporation  of  Liverpool  were- 
antiioriaed  to  tak&  among  other  pieces  of  land,  a 
part  of  St.  Peter's  Churchyard  for  the  formation  of 
a  street,  and  accordingly,  on  the  10th  Feb.  1866;. 
they  served  on-  the  plaintifl,  who  waa  then  Uw  In- 
cumbent of  the  eburch,  and  on  the  ordinary  and 
patron,  the  usnal  notice  to  treat.  Tbe  ratintUT 
then  gave  notice  to  the  corporattoa  that  he  waa 
seised,  as  the  rector  of  tbe  pariah  of  liTarpool* 
of  the  i^ece  of  land  proposed  to  be  tiaua, 
and  made  a  claim  for  compenaatiw  aoooidii^ty.  By 
agreement  the  question  (tf  compenaatimi  was 
ferred  to  Mr.  Maoisty  as  arlntrator,  who  awarded 
the  sum  <^  55S0JL  less  a  sum  of  860JL,  uie  cost  of  new' 
church  gatea  and  raila  which  were  to  be  put  up  br 
tbe  coiporalum.  The  corporatioo,  however,  rafnaed 
to  pay  the  compenaation  money  on  the  ground  that 
on  the  making  of  tiie  order  ia  oonncil  vrohUiitiag 
farther  bniiau  thne  was  a  reverta  to  tnem  of  Hm- 
churdj^ard,  Tbe  plaintiff  then  institnted  this  suit 
t<a  the  comi^tion  the  purcbasB  aod  for  tin  p^ 
xaim%  into  court  of  the  pondkaaa-moiiey  and  «» 
costs  of  the  arbitration. 

CotUm,  Q.  C  Wu^enSf  and  C  Stmoari,  for  the 
plaiutiff,  contended  that  the  tOeet  of  tbe  Act  of 
Will.  3,  was  to  preclude  the  corporation  from 
claiming  any  right  to  tbe  churchyard.  The 
sentence  of  conaecratioo,  by  which  Umj  diotincllj' 
renonnoed  all  rig^t  and  tllle  to  tiie  groond,  wi» 
equivatont  to  a  grant  In  fee ;  and  by  tiie  aetaea  to 
treat  and  the  proceeding  to  arUtration  tii^  ad- 
mitted the  plaintiff's  title.   They  referred  to 

Jie  3t.  Panerae  Bwrial  Boaird,  L.  B^.  3  Eq.  173;. 
Chamnnsyt  t.  Arrowtmtth,  L.  Bep.  2  C.  P-  608: 
L.  Bep.1t  C.  P.  107 ;  16  L.  T.  Bep.     3.  989. 

Sir  Rmtndea  Pahner,  Q.  C.  and  FreeUng,  for  the- 
corooration,  argued  that  a  oommon  notice  to  treat 
under  the  Lands  Clanses  Act  does  Hot  ooostitute 
anadmiaaioaoftitio;  itagrta^a^y W*tabad JMoA 
pmosa  as  inayd^  any  title  wlntana^anlwraa- 
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-the  qneition  of  title  open.  Neither  doea  the  pro- 
•ceeung  to  arbitration  haTe  anj  aoch  effect.  lu  thia 
'Gue  tte  corporttioD  granted  the  ground  for  sacred 
naea,  and  vhen  theie  lacred  naea  were  diadutrged 
the  land  rererted  to  iti  original  nae.  The  right  of 
the  rector  under  the  grant  waa  merely  to  receive 
the  burial  feea,  the  fee-aimple  renuining  In  the 
cnporation ;  when,  therefore,  the  <Hder  in  council 
•was  made  forbidding  the  boriala,  theae  fees  became 
no  longer  payable,  and  consequently  there  ww  no 
■mbjeet  for  compensation.  They  referred  to 

East  emd  Wat  India  Docit  and  Birmingham 
Sailtoav  CoHwany  t.  ChUike.S  H.  A  a.  155 ; 

S»  North  London  SaiUoav  Gompmof,  e»  parte 
OM!P«r,2Dr.A8m.S12;  11 L.  T.  Bep.  N.  8. 661 ; 

AiiVMiT.  Wheat*,  1  Wm.  Bbok.  138. 

The  Yica-CsiKCBitAa  s^d,  that  the  Ant  of 
"Wm  9  anthoriaed  Uiis  piece  of  groond  to  be  indosed 
as  a  cemetery  or  borial  ground,  and  declared  that 
it  should  be  for  ever  separated  and  dedicated  to  the 
flerrice  of  God.  By  the  soitence  of  coniecratioa 
the  corporation  absolutely  renounced  their  right  of 
ownership  in  the  laTid.    It  had  been  contended  that 
thore  was  no  gronnd  for  holding  tiiat  the  land  had 
•ever  passed  from  the  oorpontfoa ;  that  tiwre  had 
-been  no  conreyaoce  by  them  tiS  the  fee  simple,  and 
therefore  that  the  fee  remained  in  them,  though  the 
land  waa  dedicated  to  the  purpose  of  a  burial  ground 
so  lonff  as  it  might  be  required.   They  further  con- 
tended  that  the  pnrnpse  for  which  the  hmd  was 
icqniied  haring  ceased,  there  was  a  Tererter  to  them 
-of  the  fee  lim^e.    He  did  not  accede  to  this  propo- 
aition,  for,  as  the  corporation  had  renounced  posses* 
*ion  of  the  ground,  and  it  bad  been  dedicated  to  the 
pnrpose  of  a  cemetery,  be  would  hare  been  bound,  if 
necessary,  to  presume  that  a  conveyance  of  the  legal 
•eitiUe  had  bem  ezsonted ;  bat  such  a  prasumptiMi 
mw  imnecesaaiy,  for  tin  renoodation  of  the  land  li^ 
*he  OorporaUon  bad  operated  as  a  release,  and 
pncloded  all  claim  by  them  to  the  knd.    So  the 
matter  remained  until  the  year  1854,  when,  in  pursu- 
■anoe  ot  an  order  in  conncil,  ^e  ground  was  closed 
against  interments,  and  it  then  ceased  to  be  used 
-as  a- burial  ground,  bat  it  still  remained  as  a 
Mpositoi7  for  the  bodiea  intemd  thera  end  was, 
'wurefn^  still  a  burial  groond.  The  bo^  might 
aaTe  remained  for  ew  in  the  ground,  or  cirstun- 
•taaees  might  have  so  changed  as  to  require  the 
Sroond  to  be  again  used  for  burial  purposes. 
Therefore,  from  the  year  1854  antU  the  passhig  of 
tbo  Act  of  166i,  authorising  the  construction  or 
videning  of  the  sbreet,  the  land  was  stUl  a  burial 
gnnmd.  Then  the  Act  of  1664  gave  power  to  the 
cnporation  to  lake  eertuu  pieces  of  land,  and 
'  P*'^"'"^7  this  burial  ground,  for  the  fonnatloa 
<»  a  street  and  accordingly  a  notice  to  treat  was 
•Mmd  oo  tile  patron,  ordinary,  and  incumhent.  It 
was  contended  that  this  was  an  admission  of  title, 
and  at  first  he  was  inclined  in  faTour  of  that  view, 
Imt  he  now  thought  that  it  was  only  a  precautlonaiy 
■measure,  the  object  simply  b^g  to  include  in  the 
notice  everyoae  who  mi^t  beconsidmd  as  daimittg 
■•ay  interest  in  the  ground,  and  therefore  that  the 
uotice  left  the  question  of  compensation  open. 
This  bill  was  then  filed  to  ascertain  whether  the 
plaintiff  had  a  title  to  sell  the  ground  or  not.  On 
the  whole  oas^  he  was  of  ophiion  that  the  rennn- 
•datkm  by  the  corporation  was  complete,  and  that 
the  ground  was  vested,  as  in  the  iSt  Pancnu  case, 
in  the  parish ;  that  the  corporation  had  no  right  or 
■claim  whatever  to  the  ground,  and  must  be  dedt 
'wiUi  as  strangers.    There  was,  however,  another 
-qoettlmi,  a  difflcult  one,  namely,  what  was  to  be 
oone  wfu  the  money  f   That  question  was  not  now 
mmA,  and  aU  he  could  dedde  was  that  tbera  was 
'M  Tight  of  rewtnr  in  the  cwporatiop,  and  the  land 
anstbe  treated  ttlce  a«y other huid  taken  for  the, 


purposes  of  the  Liverpool  Improvement  Act  1664. 
The  6650/.,  less  the  sum  paid  for  church  gates  and 
rails,  mus^  therefore,  be  paid  into  court,  together 
with  the  costs  of  the  arbitration  and  of  these  pro- 
ceedings. 

Solicitors  for  the  plaintiff,  Fitld,  Sotoot^FkUi,  and 
Ji^tmeu,  agents  for  JEtUa,  StioittrM,  Peart,  and 
LpgoM,  laverpool. 

Bdidtors  t<a  the  d^Midaatt,  Torr,  JoMwa^  and 
Tagan.   

V.  0.  JAMXETB  OOUBT. 

BepOTt«d  farW.  H.  BiKiriT  and  B.  T.  Boult,  BaqM.,udHoa. 
Boaaar  Bnrua,  BarriitamflMr 

ITeiiissd^  Dtc  8, 1668. 

Amigwmmt^prtcmdtof  jkturt  mU  of  mwsiisiiuH 

Pnorits — Notice, 

Bjf  an  t^remtatt  in  writing,  dated  SOlA  Avg.  1866, 
an  o^teer  in  the  amy,  promtMod  to  make  over  to  (As 
t^intiffk  the  proeoim  of  tht  §ah  of  hit  oosmmsmor 
for  the  ba^fit  of  Ua  ertditon,  and  wrote  a  letter  to 
Meaan.  the  army  Meats,  remetting  them  town/  the 
proceed!  to  the  phintiffk.  In  July  1867  the  ptaintiWt 
went  thit  letter  to  Mesart.  C.  In  Avg.  1867  *X. 
hecame  bankrupt,  and  the  defendant  waa  t^tpointedHs 
assupm.  On  the  l$tk  Oct.  hit  conmiseion  wat  aoU, 
and  m  rt«  4fi  Nee.  1867  Metera.  C.  paid  tAs  prt' 
eeeda  to  (As  dls/MmC; 

thai  the  plaint\ffk  wtre  mtitUd  to  priori^  over  ifte 
da/endanL 

By  BD  aocemaBt  in  wilting,  dated  SOth  Ang. 
1866,  Mr.  C.  L.  Lane^  then  a  Untenant  In  the  7ft 
Fosiliera,  at  Qortiec,  {womised  to  make  over  and 
secure  to  the  plaintiffs,  merchants  and  traders  at 
Quebec,  for  the  benefit  of  his  creditors,  the  pro- 
ceeds trf  bis  oomaiissioa  as  a  lieutenanL 

On  the  SOth  Dec,  1866,  Mr.  Lane  wrote  and  deli> 
vned  to  the  pUntifls  the  following  letter,  addxesnd 
to  Messn.  Cw  and  Co.,  the  army  agents^ 

QsvTumT,->-1]it«Mlliiff  to  reqnest  pennlsaUm  to  reUre 
from  H«r  Msjosti's  ssttIm  bv  tM  Mle  ot  mr  eouBilsaln 
M  Ll«ut«]>aiit  7tn  Bojal  FtuQlen,  I  Iuts  Ulo  htmonr  to 
nqneat  tiwt,  in  the  erent  of  mj  &ppllcatIoa  btlnr  nantea, 
ma  win  pleam  ^  to  Hr,  Thomaa  Glover  and  mx.  John 
barilnffton  tba  prooMda  ot  my  eommimkm,  or  tea  other 
iBOB«Tt  that  joa  havs  now  at  that  xaag  ooma  l&to  jowe 
hfuds  to  the  estcmt  of  lOOCH.  sterUas.  .  .  . 

Qnebec,  Dec.  20, 1866. 

In  Jnly  1867  the  pUIntiffs  sent  the  letter  to 
Messrs.  Cox,  who  stated,  in  replj^  that  Mr.  Lane's 
commisrion  had  not  been  sold,  and  that  they  had  Ho 
money  of  his  in  their  hands. 

In  Aug.  1S67  Mr.  Lane  became  bankmpk  In 
England,  and  the  defendant  was  appointea  his 
assignee  in  bankruptcy. 

On  the  16th  Oct.  1867Mr.  Lane's  commisaion  waa 
sold  for  570£.,  which  sum  was  paid  by  Messrs.  Coz 
to  the  defendant  on  the  4th  Nor.  following. 

On  the  S6th  Nov.  1867,  the  solidtors  of  thepbdn- 
tiffs  wrote  to  the  soUdtors  of  the  defendant^  giving 
tbem  notice  not  to  part  with  the  S70/.,  as  the  plain- 
tiffs bad  a  claim  on  it^  aad  that  in  the  event  of  his 
doing  so  they  should  file  a  bill.  On  the  23rd  Jan. 
1868,  the  solidtors  of  the  {dainttff  wrote  to  the  de- 
fendant requesting  payment  of  the  670£  The 
defendant  dalmed  to  retain  the  same  as  ftssignee  In 
bankruptcy. 

The  plaintiffs  filed  their  bill  on  the  29th  Jan.  1869, 
imying  for  a  declaration  that  the  plaintiffs  were 
entitled  to  the  670/.  as  trustees  of  the  agreement  of 
the  20th  Aug  1866,  for  the  payment  of  tbe  sum  to 
them,  and  for  other  inddental  relief. 

AmphleU  Q.  C,  and  ^A&cof^^  for  thi^laintiffs. 
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coDtended  that  there  bad  been  a  good  cqtiitable 
MaignmeDt  of  the  proceeda  of  the  c(»Dmiwion  to 
them.  A  notice  of  it  to  the  army  before 
the  ule  of  the  commiisioo  would  have  beoi  a  nulli^. 
This  was  decided  in  Butter  r.  Phmketl,  1  O.  &  H. 
441 ;  WebtUTT.  Web$ter,&\  Bear.  898  i  Soaenet  t. 
Gar^  88  Bear.  684.  rHieViCB-CHAifOELUKk— -If  the 
notice  bad  no  effect,  then  it  mnrt  bare  been  hi  tiie 
order  and  dlBpoaition  of  the  baakmpt.]  But  vith 
the  consent  of  the  true  owner :  Bartktt  t.  Barilett, 
IDeO.&J.  127.  The^aiutiffadidaUtiiejrGOnld 
to  pof eet  the  anigniiieDt; 

0.  Morgaa,  Q.  C,  and  Jemmat,  tat  the  defendants, 
referred  to 

Sect  141  of  the  Bankraptcy  Coneolidation  Aet 
1846; 

SyoU  T.  BowUa,  lTeB.S48i  l^.AT.  Iieading 
Caa.ei5C3adedit). 

The  Vion-CHlvcBLLOB  (without  caUins  for  a 
re^^^Tbii  seems  to  me  a  dear  case,  when  one 
onnea  to  nnderstand  tbe  facta  oi  ii.  It  is  quite 
dear,  according  to  the  authorities,  }hat  this  sort  of 
expectancy,  or  whaterer  it  may  be  called,  was  capa- 
ble of  being  boond  by  an  assignment,  or  by  core* 
nant,  or  by  a  contract  for  a  Talnable  consideration. 
The  owner  of  the  y^™"'— '"P  had  aaid  that  when 
his  oommiMiw  was  sold  tbe  proceeds  sboold  go  in 
m  certain  way.  That  amounted  to  an  equitable 
Mrignmait  of  the  proceeds,  if  and  when  the  piO' 
oeeu  came  into  existence.  In  the  mean  time,  before 
the  actual  sale,  he  becomea  bankrupt.  The  ass^ees 
in  bankruptcy  conld  take  nothing batwhat  the  man 
had,  that  Is  to  say,  eqiUtably  and  beneficially ;  tbey 
oonld  not  take  anythhig  which  somebody  else  bad  a 
prior  right  to.  He  coi^  not  ddeat  the  right  of  the 

Elaintiffs  by  becoming  bankrupt.  Of  conne,  there 
I  thai  the  order  and  disposition  clause  to  be  con- 
sidered, but  upon  that  clause  it  is  quite  manifest 
that  the  order  and  disposition  deariy  only  applies 
to  those  things  which  are  in  the  ordinary  dispoaition 
of  the  bankrupt  with  the  consent  of  the  tme  owner, 
It  is  In  truth  apnnidunentof  tbetme  owner  forbis 
lacJm  or  complicity  in  allowing  the  bankrupt  to 
obtain  a  false  credit.  That  is  the  prindjde  upon 
which  that  statutory  ptorision  was  made.  If  tbe 
true  owner  did  not  consent  to  it,  then  it  appears  to 
me  that  tbe  tnie  owner  haa  not  lost  his  right.  In 
tUs  case  the  true  owner  did  all  be  possibly  could. 
The  tme  owner  gare  notice  to  the  only  pcnon  whom 
he  thought  was  likely  to  know  anything  about  it. 
It  has  been  alleged  that  that  notice  is  a  nullity. 
But  the  fact  tiiat  the  notice  was  a  nullity  does  not 
make  it  less  clear  that  the  tme  owner  did  all  he  poa- 
riUy  could  to  ^erent  its  getting  into  anybody  (Wa 
liaiiai^  and  to  {nerent  the  bsnkmpt  obtauing  a  false 
credit  That  being  so,  it  appears  to  me  that  the 
plaintiff  is  eutitled  to  the  declaration  which  is 
asked,  namely,  that  the  plaintiff  is  entiUed  to  the 
^ority. 

Dtclaralion  at  prayed.  Order  dtjkndant  to  r^poy 
plaintiff"  tht  mm  of  mmgr  mtk  int«rt$i  al  4  per 
eeat.  vithin  fourteen  dajM  after  atnise  of  At 
decree.   D^endant  to  pey  iJu  aoM  <^  the  tuit. 

Sdiciton :  Barcowt  and  Maearthwr;  B.  &  Teoflor 
nASem. 


JiHdayDM.  10, 1BG9. 

Earn  V.  HoBoix. 

PraeHe^Dimdeeal  of  BiO^SnlpaMt  to  Imar 
juagment. 

WUn  tile  pktiaUff  bjf  tetting  damn  a  came  or  liti  and 
\  aiuwo;  md  eta^tg  Aat  he  ekeukl  mrve  a  tvbjana  to 
hear  nu^ent,  prevented  a  defendant  from  moving  to 
dismtes,  and,  thorth  before  the  cause  came  into  the 
papa;  gave  notice  that  be  did  not  intend  to  proceed 
furtJter: 

Hebi,  that  tbe  defendant  teat  entitled  at  the  bearing  (tbe 
plaintiff  not  appearing)  to  an  order  ditmiuing  the 
biU  mlb  eoatt,  on  prometUm  of  an  affidavit  m  the 
notiee  bg  die  ^ntiffto  aet  dowm  tht  enss  «  bm  and 
answer. 

The  billin  this  cause  was  filed  on  the  80th  AwH 
1868.  Tbe  last  of  the  answers,  that  of  the  defen* 
dant,  Edwin  H(^an,  wu  filed  m  tbe.81st  Dec. 
1868. 

On  the  18th  March  1869,  the  solicitors  of  the 
defendant  Edwin  Morgan  received  a  letter  from 
the  solicitor  of  the  plaintiff  dated  the  preceding 
day,  stating  that  he  had  set  down  the  cause  on 
lull  and  answer,  and  that  he  should  serre  subpoena 
to  bear  indginent.  No  subpoena  was  served,  and 
in  a  letter  dated  the  20th  Nov.  1669,  tbe  i^ain- 
tUTs  BoUdtor  wrote  to  the  solldtors  of  the  defendant, 
sUtiog  that  he  did  not  intend  to  proceed  further  in 
the  cause,  and  that  he  gave  this  notice  in  order  that 
they  might  avoid  any  further  coats  by  appearing  on 
the  hearing  of  the  cause,  and  ateted  that  the  cause 
on  bdng  called  on  would  be  atmck  out  fw  want  of 
appearance  by  the  plaintiff. 

Caldeeott  now  applied  on  behalf  of  the  defoidaiit 
Edwin  Morgan  (the  cause  being  in  the  paper  foe- 
hearing),  that  the  UU  mi|^t  be  dismissed  with  costs. 
By  setting  down  the  cause  fw  hearing  on  bill  and 
answer,  ^  plidntiff  had  prevented  the  defendant 
from  moving  to  dismiss  the  bill  for  want  of  pcoaeca- 
tion  (Ord.  r.  10),  and  the  defendant  could 

onlty  get  hia  ooeta  at^the  hearing. 

The  Vice-Chakcblloe  aaid  that  the  defendant 
was  entitied  to  an  order  dismissing  tbe  bill,  with 
costs,  on  producti(Ht  of  an  affidavit  (rf  the  notice  by 
the  plaintiff  to  the  defendant  (tf  harlnf  aet  down  UH 
cause  on  bill  and  answer. 

Solidtors :  Frederidi  BraS^  EAatrde,  and  Jftty- 
bem !  Btdeer  and  K^. 

Dee.  17, 186». 

faxKiuV  a.  Font. 
Vointary  aettlement—VaKditg  of  at  agatnit  ttieeqtmt 

endUoi^StaL  18  EKs.  e.  6. 

A.  executed  on  the  Brd  March  1868  three  inttnanentt, 
one  a  vobintary  lettUmmt  tn  favour  of  hit  god- 
Aau^ter  P.  <ff  apoHcg  of  intvanee  on  hie  own  life 
for  1000/.,  the  tecond  a  biB  of  tale  of  kit  /uraiturs 
andeffectt  to  eeatre  themmofSGOl.  advanced  to  him 
^  rts  and  the  third  a  surrender  of  copgbobt  pre- 
miset  to  the  taid  W.  fbr  valuable  eontiAratiat,  At 
the  tim  of  executing  thete  initrtanente  A.  was  ta  sof- 
vent  aramutaneee.  Subtequentfy,  howevm-.  A,  fi«- 
eam  embearaaaed,  andatthettm  of  kit  death,  whA 
oeeumd  ta  1868,  hku  largei/  la  debt;  but  with  pBO 
exc^tione  all  tbe  debu  were  inaared  atAtegnenthf  to 
the  deed  of  1 668.  A.  died  inteettte,  andUfino  attett- 
Ihe  plaintiff  wai  a  creditor  eiAaeqiunt  to  the  vohof 
targdeedofim-. 
Beld  (foBomng  the  deeitimt  ta  Jenlmi  *.  Van^Aan 
amf  Spirett «.  WiUows),  Mo/  the  eetlkmeat  M4>Jhn^ 

.    dtdtataadvoidatagamitendUort.      ^^^^^  ■ 
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^lU  rait  WW  ioitituted  by  %  creditor,  for  the  por- 
pow  of  idminiateting  the  eaUte  of  the  Bar,  John 
Uostanoe^  and  for  wttiae  add*  a  deed  ci  MttlemeDt 
as  being  fraudoleot  and  void  at  againit  creditort. 
The  following  are  the  facts  :— 

By  a  deed  of  letUemeat  dated  the  Srd  Uardi 
1868,  and  made  between  the  above-named  John 
CtutaDCO  of  the  one  part,  and  the  defendant, 
Gecnse  Pop^  and  William  Baihmore  and  EUea 
Elixabeth  Walpole  (hereinafter  called  the  tnuteee), 
of  the  other  part,  after  redting  that  John  Costance 
waa  possessed  of  a  policy  of  assurance  on  his  own 
life  in  the  Pelican  lAte  Assurance  Company  for  tlu 
mm  of  1000/^  and  reciting  that  J.  Cuatance  was 
deaiions  of  aettUng  the  said  policy  in  manner 
thereinafter  mentioned,  as  a  return  for  the  kindiKsa 
and  attention  he  had  expoienced  at  the  hands  of 
Julia  Thrift,  the  wife  of  William  James  Thrift,  it 
was  witnessed  that,  in  consideration  of  the  premises 
and  of  the  sum  of  Sa.  paid  to  him  by  the  trustees  on 
the  execution  thereof,  he,  the  said  J.  Custance,  did 
thereby  assign  unto  ttie  abore-iumed  trustees,  their 
executors,  administrators,  and  assigns,  aU  the 
aAwesaid  pdi<7  of  asnranee,  whereby  imb  mm  itf 
100(UL  waa  expressed  to  be  assured  tnr  the  abore- 
mentimed  company  upon  the  life  of  the  said  John 
Cuatance  iu  consideration  of  the  annoal  premium  of 
6SL  8s.  4<£,  upon  trust  for  such  persons  as  the  said 
Jnlia  Thrift  should  by  deed  or  will  direct  iu> 
heqneath;  and  by  the  same  deed  John  CiutBiioe 
eorenaated  to  pay  Uie  annual  premium  on  the 
pidicy. 

At  the  time  of  executing  the  abore  deed,  John 
Custance  was  indebted  to  EUen  Elizabeth  Walpole, 
the  mother  of  Julia  Thrift,  to  the  amount  of  S50L, 
and  on  the  day  of  the  date  of  the  abore-mentimied 
deed  John  Onstaooe  executed  a  Mil  of  sale  of  all 
his  honsdxdd  furniture  and  other  efltocts  to  "BSim 
Elixabeth  Watpt^  as  a  securi^  for  her  debt  On 
the  SOth  Jan.  1^  £Uen  EUaabeth  Walpcde  obtained 
a  judgment  against  John  Cnstaace  in  respect  of  her 
debt  of  SBOL  and  interest  toe  the  sum  of  ^7L  lis.  4^ 
and  shinrtly  afterwards  a  writ  of  seqnestratlai  was 
issnad  at  her  suit  agaiaat  tiie  livinn  «<  BUolcUag 
ud  Erpingham,  of  wUeh  livings  John  Cuatance 
was  die  incumbent.  In  Feb.  1868  Ellen  Elizabeth 
Walpcd^  in  order  to  faciliute  a  loan  of  600/.,  agreed 
at  the  request  of  John  Custance,  to  postpone  her 
bill  of  sale  to  a  Mil  of  sale  then  executed  by  John 
Custance  of  all  his  furaitare  and  effects  to  a  Mrs. 
Kiwfs  to  seouTB  psTOieiit  of  the  sum  U  GOOL  At 
tto  date  of  the  deed  of  aectkment  (rf  the  policy, 
John  Coatanee  waa  indebted  to  Hesars.  Gumeys 
ud  Co.,  bankns.  In  the  sum  of  189/.  it.  2d,  of 
which  amount  the  ram  of  lilt  9s.  M.  was  still 
owing.  He  was  also  Indebted  at  Uie  same  period  to 
James  Bresae,  of  Aylesbam,io  theramof  7Z  9s.6(i, 
and  atnoa  then  there  waa  a  farther  sum  doe  to 
Biesse.  There  were  sereral  other  creditors  of  John 
Costance  whose  debts  were  contracted  priw  to  the 
month  of  March  1868^  who  were  not  fully  paid. 

The  bill  alleged  that  John  Custance  was,  prlOT  to 
the  month  of  March  1868,  in  insolTent  circum- 
stances, and  continued  so  iqp  to  the  time  of  his 
death,  which  took  place  on  the  21st  April  1866. 
He  left  no  will,  and  letters  of  administration  were 
granted  to  the  defendant  Alexander  Bobert  Oiam- 
berialn,  a  creditor  the  intestate,  who  is  now  the 
sole  l^al  personal  representatlTe  of  the  intestate. 
At  the  time  of  his  death  John  Custance  was 
indebted  to  the  pljdntiif  in  the  sum  of  62J1  ISs.  8d^ 
being  an  account  tar  prorislons  supplied  rabae- 
quently  to  the  deed  of^  settlement.  The  pidntifl 
^lied  to  Chamberlain  fw  payment  of  the  aboTO 
ram,  but  he  refused  to  pay  rae  sam^  on  the  ground 
that  he  liad  no  assets  in  his  hands.  Ebortly  after 
J(dm  Custaoc^a  death,  all  his  furniture  and  other 
effects  were  sold  by  Mrs.  Howes  under  her  bill 
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sal^  and  the  proceeds  <A  such  sale  were  not  suffl- 
^eut  to  uOmIj  the  amount  due  on  mdi  bill  of  aaUL 
and  there  was  still  due  thereon  the  sum  <tf  7w, 
The  sum  of  487t  lis.  id^  with  subsequent  interest, 
iwas  still  due  to  EUen  Elizabeth  Walpole.  The 
defendant  Pope  alleged  that  John  Custance  was, 
at  and  before  the  date  of  the  hereinbefore  men- 
tioned deed  of  settlement,  seised  or  entitled  to  a 
copyhold  cottage  and  premises  at  Catten,  and  that 
he  waa  possessed  o^  or  entitled  to  oewn  dock 
shares  of  the  ralue  of  1600J1  and  upwards.  The 
idaintiff  insists  that  the  dock  shares  wer^  iu  1861» 
transferred  by  John  Custance  to  the  abore-men- 
tioned  EUlen  Elizabeth  Walpole;  and  that  by  a 
surrender,  dated  the  8rd  Mtxcb  1863,  iu  coDsidera- 
tkn  of  tna  sum  of  60L  expressed  to  be  paid  to  tho 
said  John  Custance,  by  the  said  Ellen  Elizabeth 
Walpole,  the  said  John  Custance  did  absolutdy 
surrender  the  said  copyhold  cottage  and  premises 
at  Catten,  to  the  use  of  the  said  EUen  Elizabeth 
Walpole,  who  waa  shortly  afterwards  admitted  aa 
toiant  thereof. 

The  UU  [alleged  that  the  effect  of  the  herein- 
bdora^mentlMMa  dead  at  aettlemen(«  Mils  of  sale 
and  SDZrender  (all  of  which  were  executed  on  the 
same  day),  was  to  dlTest  John  Custance,  who  waa 
then  utterly  iuKdrent,  of  all  his  available  noperty 
»plicab1e  to  the  payment  of  his  debts.  William 
Jamea  Thrift  died  aome  years  ago,  and  his  widow 
has  rinoe  married  the  defendant^  George  Pope.  On 
the  8th  May  1868  the  plaintiff's  ac^tora  gare  to 
the  directors  of  the  Pelican  lafe  Aasurance  Com- 
pany notice  that  this  suit  was  going  to  be  Instituted, 
and  that  tiiey  should  not  pay  over  the  sum  of  lOOOL 
due  on  the  poiiicj,  or  any  part  of  it,  to  Mrs.  Pop^ 
or  to  any  othw  person,  until  a  decree  had  beea 
obtained  from  the  Court  of  Chancery.  By  a  deed 
poll  dated  the  Srd  June  1868  Julia  Pi^  In  exendse 
of  her  power  of  aw<^tmeat,  ^pointed  the  wrflqr 
of  assurance  to  her  hnsband,  the  defendant  Geoigft 
Pone.  The  defendant  Tucker,  as  secretary  of  the 
Pelican  Life  Insurance  Company,  paid  Into  court 
the  sum  of  98U  6$.  lOd,  bdng  the  amouiit  auured 
by  the  policy  after  deducting  his  costs. 

E.  E.  Km,  Q.  a  and  A  £r.  Coxau-Bar^  wm  for 
the  plaintiff. 

OiionHifer9«a,Q.O.andA  J.  Oiffkrdwm  for 
the  defendants. 

H.  Fdhm  a^eandfor  the  ddendant  QuunberiliL. 

The  following  eaaes  were  dted  by  conned : 
Adorns  T.SaIl0tt,Ii.  Ben.  6  E4.«S}  18Ii.T.Bep. 

N.  8.789; 

Trar8T.<?ardn«r,L.Bep.7E(i.817;  90L.T.Bsp. 

N.8.71; 
Jmiyn  v.  Vaughan,  8  I>r.  419 ; 
Taylor -r-  Joius,  2  Atk.  600 ; 
Biehmrdton  t.  BmaUwood,  Jao.  552. 

The  Vicx-Chakmllob.— Were  the  caseabaolntel/ 
free  from  authority,  I  should  bare  thought  that  the 
queation  I  had  to  put  to  myself  under  the  statute 
was,  in  the  words  of  the  sutnte,  "  whether  thuv 
waa  actually  any  intention  by  this  setttenent  oa 
the  part  of  the  settlor  to  defeat,  hinder,  or  deky  hta 
creutwa."  If  I  were  a  special  juryman  to  wbrnn 
such  a  qneatioD  wen  put  by  a  judge,  I  should,  upon 
the  facts  of  this  case,  cwne  lo  the  condunon  Uiat 
this  gentleman  had  no  rach  intention  whaterer.  I 
am  satisfied  that  he  bad  not  any  idea  what- 
erer of  defrauding  or  cheating  Us  eieflten  to 
malting  that  setUemMt  In  faTOur  of  his  god- 
daiu^ter  of  the  pcdioy  of  Insurance  which  he  had 
made  aeTeial  yeara  belwe  In  her  faronr,  when  there 
was  no  pretenoe  tot  supposing  that  he  was  In  embar- 
rassed drcumstances  at  alL  But  I  am  bound,  aa  It 
seems  to  me,  aittlnc  here  as  Yice^Cha^eiBUeribr 


FaxxK4ir  tt.  Pops. 


818-Td.zxL,HJ.-i£EPOJI2^.    THE  LAW  tIMBS. 


HUM- 


Y.C.  J.]       ^  North  Wales  Su.tb  Sotplt  Coxfaitt— Ae  Nicholl'8  SnTLUSMT.        [V.C  J. 


two  decirioDL  one  of  Lord  WeBtbtuj,  L.  C,  and 
another  kiadenley,  Y.  C.  The  decision  of 
Kinderslay,  V.  C.  i^  that  if  ^ere  be  a  creditor  tab- 
■e4,iiait  to  the  deec^  and  there  be  also  at  that  time 
«D  nopidd  creditor  prior  to  the  deed  the  mbie- 
•qnent  creditor  hu  oactly  the  came  right  to  file 
a  bill  as  prior  creditor  had,  that  is  to  say,  I  am 
to  try  the  case  at  the  anit  of  the  present  creditor, 
Mr.  -Freeman,  as  if  the  bankers  vere  the  plaintiffs 
and  not  Mr.  Freeman.  Then  assomiag  it  to  be  the 
ndt  of  the  bankers,  it  appears  to  me  that  I  am 
equally  boond  by  the  decision  of  Lord  Westbnty  in 
the  case  of  l^intt  t.  WUlows.  1  confess  I  cannot 
follow  the  reasoning.  He  says,  "  The  plsintiff  snes 
as  a  creditor  to  set  aside  a  Toluntary  settlement  or 
deed  of  gift  made  by  the  defendant  his  debtor.  Hie 
plaintiffs  debt  was  contraoted  before  tiie  time  of 
makfaig  the  setUement.  He  has  since  reeorered 
judgment  at  Uw,  and  the  debtor  has  become  baak- 
mpt  The  plaintiff  complains,  in  the  words  of  the 
statute  of  Eliz.,  that  his  jadgment  and  ezecntion 
are  hindered,  delayed,  and  defrauded  by  the  con- 
veyance of  the  gm>ds  and  chattels  of  bis  debtor 
made  by  his  Tolnntanr  settlement.  The  defence  is, 
that  at  the  time  of  making  the  settlement^  tlu 
debtor  reeerred,  and  bad  property  enough  to  pay 
the  plaintiff,  and  all  his  other  creditors  in  full,  and 
that  the  settlement,  therefore,  is  not  fraadalent 
becaase  the  debtor  remained  solrent  after  he  had 
made  it  There  is  some  inconsistency  in  tlw  de- 
dded  cases  on  the  snbject  of  conveyanoes  in  fraad 
<jf  creditors,  but  I  think  the  following  conclosions  are 
well  founded.  If  the  debt  of  the  creditor  by  whom 
the  TolnntaiT  settlement  is  impeached  existed  at 
the  date  of  the  settlement,  and  it  is  shown 
that  the  remedy  of  the  creditor  is  defeated 
or  delayed  by  the  existence  of  the  settlement, 
it  is  immaterial  whether  the  debtor  was  or 
was  not  solvent  after  making  the  settlement." 
That  is  to  say,  it  is  immaterial  i^ethw  the 
debtor  bad  any  intention  wbaterer  of  defeating 
his  creditors,  bat  if  in  the  resntt,  from  some  acci- 
dent, the  debt  remained  unpaid  for  some  years  hy 
reason  of  a  volnntary  settlement  or  a  -subsequent 
decIaratioD  of  the  debtor  during  his  lifetime  the 
creditor  was  absolutely  deUyed  In  the  pigment  of 
the  debt,  that  then,  however  honut  the  setUement 
was,  however  solvaat  the  man  was  at  the  time,  if  at 
the  time  he  had  100,000JL  and  put  \00L  in  the  settle- 
ment and  then  the  creditor  for  100/.  happened  to  be 
unpaid  in  consequence  of  the  man  losing  his  money 
in  the  interval,  that  thi^  would  be  quite  sufficient 
to  set  aside  the  voluntary  settlement.  Tbtt  is  the 
decision  of  Westbary,  L.  C.  I  am  bound  by  that 
dfidsiOB ;  and  theref  or^  althongb  I  desire  to  express 
my  opinion  that  this  gentleman  baring  regard  to  his 
income  and  his  means  had  no  intention  whatever  to 
cheat  his  creditors  at  that  time,  I  mnst  deolare  this 
settlement  to  be  frandolMit  and  vt^d  as  against  his 
oreditOTs.  I  do  it  in  deference  to  tiiat  decision. 
Hie  costs  must  follow  the  result. 

fioUdton  for  the  jtlaintiK  Sote,  JVnisr,  and 
Tkmsr,  agents  for  J/tmr  and  Son,  N<awich. 

flMtm  for  the  defendant!,  J?awfct«^  I^terttm 
and  Burnejh  agents  for  John  PerJ^  BurtoS' 
cn-lVent 

SaUtnhg,  Jan  29. 
Ite  NOMB  Walbb  Suva  Bupplt  Compakt. 
Practice—  Windintf-i^ — PtiUiondumiiatd—Bduanag. 
2^  am-l  hag  no  juruAtim  to  wiaJc*  em  orJer  on  a 
petition  to  vind-vp  a  conpony  loAic*  had  Uat  di»- 
mitaed  toith  eoKtM,  etherwiM  ikaa  on  an  t^pjmd  «r 

This  was  a  petition  to  obtain  an  order  to  wind-tip 


the  Korth  Wales  Oata  Company,  nuder  tiie  fol- 
lowing circumstances : — 

A  similar  petition  had  been  previously  preaentcd, 
but,  being  opposed  by  the  company,  was  disndasea 
with  costa  on  the  4th  Dec  1869. 

Knee  that  time  tiie  company,  finding  themsdna 
in  very  embarrassed  circumstaoees,  intimated  their 
wilHngness  to  the  petitioner  to  obtain  a  winding- 
up  order ;  and  for  this  purpose  the  petitioner  ob- 
tained leave  for  the  petition,  which  had  been  alrea^f 
dismiseed  on  the  1th  Dec  1809,  to  be  put  in  the 
paper  for  hearing. 

W.  F.  Robamon,  in  suppwt  of  the  petttiai^  aov 
applied  for  a  winding-op  mder. 

E.  A.  SaeBof,  who  »afean&  tw  tiie  oonqaoj,  did 
not  oppose. 

Tie  yiCB-CHAiroBLU>B  said  be  would  maike  no 
order  on  the  application,  as  having  made  an  order 
dismlssiog  the  petition  he  bad  no  jurisdiction  to  dis- 
charge it  Tlie  right  course  wooU  have  been  to 
have  presented  a  petition  for  le-hearing. 

SoUdtm:  TVrrvff,  W.  Smith. 

Satanbg,  fVi.  19. 

As  Nioholl's  Sbttlekert. 

Praclict — TnattM  rtftmng  to  ttautftr  fiad^Co- 
truitee  Utnatie—lS  j- 14  Fict  c.  60,  s^  24. 

7We  arscaftir*  of  a  wb  tnMm  rtfktad  U  trmt/w  a 
Jiatd;  tht  tUrd  KuaiUr  ipof  a  hmatie: 

SeM,  that  the  court  could  not  maie  an  order  laiAr  tie 
2^tk  aection  of  the  Triutee  Act  1650. 

This  was  a  petition  for  an  order  to  vest  eetiahi 
shares  in  the  Oxford  Canal  Company  in  tin  bene- 
fldaries  under  a  settiement  The  snrviviii^  tmtee 
had  died,  baring  amointed  three  ezecutws,  one  of 
whom  had  become  lunatic,  and  the  other  two  had 
refnaed  for  twenty-eight  d^s  to  tranafer  the  pnK 
perty.  The  application  was  made  under  the  13  4 14 
Vict  c  60,  a.  24,  which  enoota  that  whwe  utjaoa 
of  the  trustees  of  any  stot^  or  dbse  ui  ocfiM  Aall 
Delect  or  refuse  to  transfer  atuih  stock,  or  to  reccavn 
the  dividends  or  income  thereof,  or  to  sue  fta-  or  ta 
recover  such  cAom  in  action  according  to  the  diree- 
tioos  of  Uie  person  absolntriy  entitl^  tbcareta^  for 
the  s^aee  of  twenty-oght  dure  next  after  a  nnart 
in  writing  for  that  purpose  wall  have  heea  nade  te 
him,  or  ber,  'bv  such  person,  it  shaU  be  lawful  for 
the  Court  of  Chancery  to  make  an  order  vesting  tte 
right  to  tnmsfer  such  stock,  <x  to  recave  tl^  divi- 
dends or  income  thereof,  or  to  soe  for  and  reoovs 
such  olbss  in  aeftoa,  in  the  other  tnutea  or  trustciee 
of  the  said  stook  or  cAosB  M  oetwi^  or  ia  aity  smai 
or  Bersons  whom  the  said  ooart  may  ai^pi^t  ytatiy 
with  ancb  other  trostee  or  trustees. 

The  Yicb-Chahcellob  intimated  that  the  peti- 
tion should  have  been  entitled  in  lunacy. 

Edmtrd  Cutler,  for  flie  petitionen,  snlmiltted  tiiat 
it  was  not  necessary  that  the  petition  should  be  ea- 
titled  in  hmatsy,  as  the  refusal  of  twoof  theexecutoae 
to  transfer  the  stock  brought  the  case  wHUn  the 
meaning  <rf  tiw  above  seeUon. 

The  VM]»-CHAiTO>l.Loa  refused  to  make  the 
order,  and  aaid  that  allhongfa;  it  waa  tnie  that  OM 
or  more  of  several  executors  could  deal  with  tihe 
fund  for  the  putposes  of  adminlBtratioii,  yat  here 
tfaey  moat  be  taken  to  be  mere  tnutea,  and  hi 
coiud  not  deal  with  the  inCerast  vested  io  the  lunatic 
The  Vioe-CfaanoeUor  suggested  that  tiie  mattsr 
should  Ik  mentioned  to  the  Loud  Jtii^c^  ^  1  ^ 
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Wkdaada^,  Feb.  16. 

AlI  tJ.  FOKRBflTEK. 

fTXen  a  tnut  fund  u  redaoed  to  600/.  b^ore  thMfiUng 
<d iht  biU,  ut  cmtrl  uiUIm^  aUow  co$U  aaeoraaig  to 
Ac  CbmQr  Govt  teaie. 

Thi*  was  a  anit  inadtatect  by  Jane  AU  agalDst 
the  Cnuteea  of  a  wiU,  under  which  ahe  cbiinied  the 
moietj  oi  a  legacy  of  200i  The  facta  wcm  tbne : 
UmUa  Cook  by  her  wiU,  dated  2and  Feb.  1B41, 
gare  all  her  property,  amonnliDg  to  714^  10a.  2d., 
to  troateea  upon  oortam  trmtn,  anoDg  othera,  to 
pay  to  Fnneee  Bentoa  the  awn  of  900L  During 
ttie  Ufetlnw  ci  Pranoea  Boiton,  the  tntamt  on  the 
SOO^waipaidtoberbyOwtoiutencf  MiiiCook^a 
wilL 

Frances  Benton  made  her  will  on  the  10th  Not. 
and  died  abortly  after.  By  her  will  abe 
bequeathed  to  her  two  daughter*,  the  plaintiff  and 
Eaniat  Mohammed,  In  equal  portiooa  the  200i. 
bequeathed  to  her  by  UrailU  Cook. 

On  the  l»tb  Oct  1665  the  defen^anta  sold  out  a 
mm  of  2\6L  lOfl.  2<£,  partof  the  estate  of  Miss  Cook, 
ttwtoby  redadog  the  estate  to  fiOO^  The  bill  then 
prayed  that  the  amoont  doe  to  the  plaiuttft  by  the 
def  endaota  ahoold  be  paid  to  bar. 

£.  B.  Bogm  vaa  for  the  ^aintiif . 

J.  T.  Omuhs,  J-  FUlmamf  and  Many  appeared 
for  the  aevual  defendants. 

Hie  Vk»*Chahobllok  made  a  deorse  in  faroor 
(tf  tJie  plaintifl  according  tatiw  pn7«  of  the  Ull 
with  costs. 

J.  Frnkumm  contended  that  the  OMts  should  be 
according  to  the  scale  of  the  County  Courts^  the 
.legal?  ottDg  SOOL  and  the  irhole  tniat  fund  only 

B.  B.  Bogtra  submitted  that  the  original  trust 
fand  being  orer  600/.,  the  aoit  was  rightly  insti- 
tuted  in  this  court. 

The  Vicb-Chamcbllob  was  of  oi^nion  that  the 
ooets  should  be  aoeoiding  to  the  County  Courts 
wale  the  bill  bring  filed  in  respect  ct  the  moiety  (tf 
a  legacy  lor  900IL,  and  the  traat  fond  ftfetbe  eom* 
manewasnt  of  tiu  anit  not  eseeeding  SOOL 

Solldtors  for  Uie  plaintifT,  Barriaon  and  Gr^j/. 

St^Um  for  the  defeudanta,  &  K  Bobtrtttn  and 


Common  late  <!to«Tt9. 


OOUAT  ox*  ftUSXirS  BSNOH. 

Bwostidbv  II,W.  aumsMMidJ.  Sann.  BaaMM- 
BitRlatarHt-lMr.. 

ZWsdq^  Jan.  18. 
Smm  r.  BDOKurGHaii. 

Patent— SaU  of—Warrmtif—Piea. 

^  magrtmant  TtaitiMQ  that  tk$  plaint^  "  had  biUbf 
imHttd  oa  appivvta  compoaticM  or  materia/  to  m 
or  nMhHHff  inma /hArm 
iaya-Bieaa  to  awiattre,  Jor  mAtet  At  hat  dufy  Ataimd 
pnmmwmd  ptoUatian  wmkr  lis  Pateat  Law  Amtod- 
mmtAtt  USAf  aid  obtaimd  a  txtt^oato  ofaUowtme* 
.  of  iha  proBuiamd  proteotkn,"  the  d^mdaat  eoiitraetod 
with  the  plaatiff  for  the  tale  to  the  d^endaxt  "o/the 
and  maeniiaif  and  all  Asn^fSt  and  adoamtage  to  he 
deriaed  then^nm  aad  from  the  leUera  patent  whi^ 
wag  henaflv  bo  graattd  thonfor"  for  a  etriam  mm 


to  be  paid  in  ihffereni  portioiiM.  In  an  action  on  thU- 
agnement,  for  the  nomtayment  of  a  portion  of  thg 
moneys  the  defendant  pteatkd  that  the  plaintiff  "  had  ' 
not  invented  em  improotd  or  any  eompooition  or  mala- 
rial whirh  eoaid  he  tmploytd  in  mdmiag  wove* 
faJuica  imperoioua  to  motaturt .-" 

ile&4  AH  daurTtr^  dut  tke  plea  woi  had. 

This  waa  a  demnrrar  to  ft  plea. 
Declaration: 

Tor  tb&t  ui  KKieenumt,  bouing  d&to  the  Idth  Nor.  186^ 
wu  m&da  between  the  plaintiff  aad  defendant,  in  the  words 
and  flg  area  (olio  wins,  thatistoMj:  "  This  agzaemaat,  made 
and  eoteradlnto  Uua  18th  Not.  between  HeniyFraneis 
OniUi,  of  Wincheatei,  In  the  oounty  of  Luuaater,  iadla. 
rabbar  and  satta  peicha  manubotorer,  of  the  one  put,  nod 
Jamas  BnoUngham,  of  Walworth  Common,  In  the  ooontr 
of  Bnirej,  manufactorei^  of  the  other  part.  Whereas  tba  ' 
said  HeniT  Vrancls  Smith  hatb  lately  iaTentadui  wnored 
oompooltion  or  matulal  to  be  employed  in  waterprooonc,  or 
ren&iing  Woren  &bric8  imperriooa  to  moiitaue,  (or  wtioh 
be  has  anl;  obtained  proviaionBl  protaotion  under  the 
Patent  Iaw  Amendment  let  185^  and  obtained  a  oertlfloate  - 
of  allowaaoe  of  the  piovlskmal  protaotion  dated  tba  6th 
Oct.  last  i  and  whareaa  the  a^d  Henry  I'ranoia  Smith  hatt 
oonbraoted  with  the  said  James  BncWngham  for  the  lala  to 
him  of  the  said  tnrantlon,  and  all  beowt  and  adTantaga  ts 
be  derired  therefrom,  and  from  Uia  letten  patnt  whiA 
may  hereafter  be  granted  therefor,  for  the  snm-  ot 
UOt.,  anUect  to  the  tarma  and  ocmdittotui  hereinafter 
mentioned.  Now  It  is  therefora  amed  by  and  batwwa 
the  said  partiea  faexeto  that  in  ooosideratkni  ot  tba  som  ot 
1601.  paid  by  the  said  Jamei  BnoUngham  to  the  said  Hea^ 
Fianda  amlth  on  or  before  the  lat  Deo.  next,  and  of  the 
tnrtltec  son  ot  3901.  to  be  paid  on  the  oompleUon  of  tlia 
naeasaarr  qeeifiaation  and  aramt  ot  the  MUn  pataat,  be 
tike  Mid  Henrj  Francis  Smith  doth  herein  agtee  to  tranafar 
and  mahe  OTor  to  the  said  Jamea  BnoUngham,  hia  exacu- 
toi*,  admbdatMtMa,  and  asatana,  all  Us  Interest  in  tba 
said  invention  or  improrament  thereof,  and  all  beneflt  to  be 
darived  (com  the  and  proTiaiooal  protaetion,  or  from  any 
letters  patent  to  be  hereafter  granted  for  the  aaid  inventioii* 
aadtoexaeateaproperaatdgnment  thereof  to  the  said  Jamas 
Bndlringbam,  hu  ezeouton,  adminlstiators,  and  aaatgn^ 
whaaaTer  oaOad  npon  to  do  so,  and  raeaiTing  the  aaid  snm 
ot  SSOL,  the  balauoe  of  the  said  porobaaa  monar ;  aad  it  is 
farther  agreed  between  the  aaid  parties  that  he,  the  aald 
Janea  BaoUnghom,  shall  employ  uie  said  H.  Fianda  Bndth 
in  the  mannfaotore  and  selling  of  the  goods  to  whUt  the 
aald  invantkm  sliall  be  tidied,  for  the  tana  of  foorteMyaaKS 
and  shall  pay  him  the  sum  of  41.  per  weak  (lom  the  lat 
Deo.  next,  ao  long  as  the  amoamt  of  fabrios  maaufaotwed 
and  acdd  by  Uia  Mid  Jamea  Bnetingfaam,  and  to  wliicb  the 
aaid  InTantiak  AaU  ba  w^ied.  aball  not  axosad  1000  yanb 
per  week.  But  when  the  aTSiaga  amount  of  anj  thrae 
months  shall  azceed  that  qoantlCT,  then  and  In  such  oaae 
tba  said  Jamea  Buoklngbajn  BhaU  at  all  times  tbeteaft« 
pay  to  (ha  aaid  H.  Itaaois  Smith  ttta  snm  of  M.  aasyd 

.Ifwwi  —hrtla  .iwmnwt  wimmi  WtnT^  anfl  (old  ia  UaU  SUd 

atead  of  the  said  weekly  sum  of  U,;  andit  is  farther  agreed 
that  the  said  H.  Fraada  Smith  ahall,  doiinr  the  aaid  term 
of  foortaen  yeara,  if  ba  ahall  not  be  prerentad  by  aiokaaw 
or  lU  health,  dnly  and  proMrlj  attend  to  andaapeifatflBd 
the  manuCictuce  of  the  ssld  Francia,  and  the  apiMlli^lilffn 
of  the  said  isTentiOD  thereto,  or  we  aale  ana  dispoaal 
thereof  in  tite  beat  ™a"~"  that  be  la  able,  and  Shall  not 
dnrlng  the  laid  term,  eittaar  akma  or  in  partaarsUp  with 
eta  other  panon,be  diaaotly  or  indlraotty  oonaaotad  in  aagr 
other  boainaBa  or  mannfhotare  of  a  aimilar  ot  a  hka  natnxai 
andtfaat  he  riiall  in  doe  time  make  the  proper  and  snSdsitt 
spedftcatkn,  aad  take  the  proper  skapa  for  obtaining  the 
lottars  patent  tor  th«  aald  InToaktion,  the  azpcaiae  wharaet 
Shan  ba  borne  by  the  asid  Jamea  BnAiagbam.  Andfnrtbar*. 
that  he  or  they  at  aH  times  hare  free  aoceaa  to  the  books  In 
wUnhtlw  aoeonnta  relating  to  the  maanfaotoring  and  aeO- 
Ing  the  gooda  ia  qoestton  ai»  kept,  for  iba  puzpoaa  ot 
ascectatiung  the  qoaatUy  vsx  week  nManbotaxaa  sad  sold. 
And  it  la  farther  agreed  that  Ute  said  Jauaa  BnoUngham, 
his  eKaentoca,  admmistrattoa,  or  aaalgns,  ahall  oonttnae  to 
maunfaotare  and  adl  the  aaid  gooda  for  the  said  tana  ot 
fonrtaen  years,  and  to  snpiAy  auBoient  akiU  sad  oayltal  fOr 
tba  dne  and  proper  manatotming  tharaoT  and  to  pay  the 
said  H.  Ftanola  Bmlth,  his  aaaoatots,  and  administratoza- 
aaah  waeklr  or  other  sams  as  sforasaid,  or  in  daCanlt  tbaie- 
for,  it  shall  be  lawM  tor  the  s«id  H.  Fnmois  Snitb,  Ua 
azeoatois,  or  adminiatzatora,  to  aaaaofaotuia  snob  goods, 
aad  apply  aad  vae  aoch  Invention  oa  hia  or  tlwir  own 
aooonat  as  if  the  agreamant  had  not  been  enterad  into. 
Ia  vttaasi^  the  hands  of  tta  pertise  the  day  aad  jsar 
afiMiissM  .Tiaaa  Bcemieuai  H.  Faunas  Bun."— 
And  the  dafaadant  paid  the  aaid  som  <rf  1901.  to  the 
jdaintur,  and  the  aoBBSaaiy  spaattoattoa  In  the  aald  agrea- 
mant mem  tuned  waa  eonuMad.  and  the  said  loners 
patent  granted,  aad  the  plafcrtrif  haa  always  baea  sad 
is  now',  ready  to  transfer  and  ntaka  over  to  the  dafan- 
diant,  hia  execatora  admlnietratora,  and  aaalgna,  all  hia 
latwest  la  tlie  said  innnliliHit  anA  to-  eaera^  a  ffcoiiar 
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it  ttecof  MoordlBi  to  ths  wid  mmmeat, 
tmAmttd  nd  ogfd  »  mOolflntaMitDiaaatto  th«  d«. 
tMduitot  liM  MldpraniaM,  wkloh  tlw  MndHit  Klwaji 
n(M»dtOMMpt,amd  tte^afntiff  aatmd  Into  ths  aarrloe 
of  tha  datodMt  in  tba  o^ud^  and  npoa  ths  omidiUoiu 
■fttad  iMthtatowBgBttowd  agrwmeni.  nd  ao  ooatongd 
Omta  WU  tba  breaeh  of  the  Mid  tgntanmt  {hminatim' 
■BUtfc  w  always  readj  and  wiUtiw  to  oo&tinae  in 
th*  aaid  aarvloB,  and  to  aarve  tlio  defendant  dnciv  the  m- 
K^pteof  the  aald  tem,  and  all  oondlticma  wan  parformad 
and  aU  thlBM  huMned,  and  aU  Uotaa  alapaad,  noaBMazT  to 
•Bfitta  tlM  jdalaafe  to  moalTe  the  nld  aom  of  S60L  bom  the 
dttatdant,  and  to  be  retained  Ij  the  defejidaDt  in  Us  aaid 
MTTlea  In  the  anul^  and  on  the  temu  aforeMid,  ret  the 
MBdiBtdUlMAwtheMldaiinof  8MX.  tothe^lntiff; 
and  Uw  dafondant^  More  the  oxpbstian  of  the  aaid  term 
«  nutaeB  jaaia,  aa  in  tba  aaid  ^freemant  mantioned,  dfa- 
nlaaedthe  nlaistlff  from  the  nld  aerriea,  and  refoaed  to 
xataln  the  pfidntifl  ttarafai  the  remainder  of  the  aaid  term, 
wfaarebr  the  ^aisHS  waa  df  prived  ot  the  wawea  and  pntfta 
whkh  he  woold  haye  derived  from  bein«  letainad  in  the 
nid  aartie^  and  remained  for  a  long  time  nnemplored  and 
loattiu  fan  baneSt  ol  dtrera  expenaea  irttioh  the  plaintifr 


ttatalthonriiwUlatbe  wh  hi  the  ^aUUra  aarrloa  the 
•moot  of  bhriea  mambotmad  and  aold  br  the  defendant, 
•Bd  to  wUA  Uw  aaid  iBTtntion  waa  appUed.  did  not  earoeed 
UOO  lardi  par  weak,  tbr  diren  wa^  tlm  detadaat  did 
BOttetlBcthemldweekapajtheplaintlfl  tbaialdaam  of 
dL  par  waak  dazbs  the  MM  weeks,  te. 

The  dadUBtion  tlto  oontained  Uw  ocdlnaiy  moaay 

OMDU. 

Plea  C^o.  2)  to  the  flnt  connt  in  the  declaration : 
The  defendant  aaya  that  the  pUintifl  had  not  ic- 
Tented  an  improrcd  or  any  composition  or  material 
vhidi  ooald  be  employed  in  xmamag  wona  fkbries 
imperrlotu  to  moiature. 

iMffliirrar  to  tUa  ^ea,  and  jdnder  In  dflanmr, 

Macnamara,  In  rapport  of  the  demomr. — The 
only  ground  on  whlca  the  plea  could  be  aapported 
ia,  that  it  showed  a  total  failure  of  conaideration ; 
but  this  plea  does  not  shov  that :  for  It  appean  in 
the  pleamnga  that  the  inrention  had  been  pro- 
Tiikuudlr  mtiteied,  and  that  the  itatatory  pro- 
teeUou  had  been  obtained  unttl  the  kttm  patent 
thould  be  granted.  There  la  no  allegation  of  fraud 
CD  the  part  of  the  plaintiff;  and  there  is  dearly  no 
•xpreaa  varranty  on  his  part.  Is  there  then  an 
In^Ued  warranty?  It  has  been  hdd  that  there  Is 
BO  implied  warranty  in  such  a  oaae.  In  Bidi  v. 
Oaadr,  2  C  K.  S2,  the  deolanUon  mt  out 
«n  afreement  which  recited  that  the  plaintiff  had 
Invented  a  method  for  the  prerention  of  boUer  ex- 
ploeiona,  and  had  obtained  a  patent  for  the  use  of 
the  iame  in  the  United  Kingdom,  and  was  deairous 
of  takiog  out  patents  in  foreign  countries,  and  that 
the  plaintiff  "agreed  to  nue  over  and  transfer, 
and  did  thereby  accordingly  make  orer  and  tnuiafer 
to  the  deftadanta,  0De>haIf  <rf  the  said  fotdgn 
patents  when  the  same  should  be  obtained, 
one-half  of  the  English  patent."  A  plea  that 
the  inveotion  was  wholly  wortbleas,  and  of  no 
public  utility,  and  was  not  new  as  to  the  public 
use  thereof  in  England,  and  that  the  plaintiff  was 
not  the  true  and  first  inrentor  thereof,  was  held 
bad  on  the  groond  that  In  the  abeenoe  <tf  any  alle- 
gatiw  of  fraud,  it  must  be  assumed  that  the  plain- 
tiff was  an  inventor,  and  there  was  no  wamnfy, 
«xpreu  or  implied,  either  that  he  was  the  true  and 
first  inrentor  within  the  meaning  of  the  statute  of 
James,  or  that  the  inrention  wu  useful  or  new,  but 
that  m  contract  was  for  the  sale  of  the  patent  such 
ai  It  was,  cadi  party  baring  equal  means  ot  asoer- 
taining  its  raluc^  and  each  acting  on  his  own  judg- 
ment. The  court,  in  deliTeting  judgmeot.  say 
(p.  411  "Did  the  plaintiff  pn^ees  to  sell,  and  the 
defendant  to  buy,  a  good  and  indefeasible  patent 
right  ?  or  was  the  contract  merdy  to  tdace  the 
defendant  in  the  same  situation  as  the  plabittff  waa 
in  with  rcfeienoe  to  the  alleged  patent  7  in  i^idt 
case  hie  podUon  would  be  dndbr  to  that  ol  the 
plaintiff  In  JCiUrsa  r.  PtnUm,  1  H.  A  N.  M7.  The 


plainHfl  professed  to  bare  inrented  a  method  for  the 
prerention  of  boiler  explosions.  It  is  not  allwzd 
that  he  was  guiitr  of  any  fraud.  Be  must  thertfore 
hare  been  an  inveutw:  f<Hr  if  he  was  not,  he 
must  hare  known  and  vonU  hare  been  fidUy 
of  fraud  in  pretendiiw  to  hare  faiTented.  WbWMr 
he  waa  the  true  and  flrat  inrentor  within  the  mean- 
ing of  the  statute  of  James  is  another  question. 
The  first  material  allegation  in  the  ptea  is  that  the 
aU^d  inrention  was  wholly  werthleas,  and  of  no 
utility  to  the  public.  Kow  that  was  a  matter  as 
mndt  within  tiie  knowledie  of  tiw  defendanu  aa  «l 
the  plaintiff.  The  next  alUgatkm,  tu.,  that  it  was 
not  new  as  to  the  pnUic  use  theteftf  in  Bn^andt  and 
that  the  plainUff  was  not  the  first  and  true  inrentor, 
was  also  a  matter  as  much  within  the  knowledge  ai 
the  defradanU  aa  of  the  tdaiiitiff.  Why,  therefore, 
should  we  SHume  that  the  plaintiff  meant  to  assert 
that  the  patent  was  faideieadbK  and  that  Aa  dafao- 
dant  purchased  on  that  nnderatanding,  rather  ten 
that  each  knowing  what  the  inrention  was,  and 
haring  equal  means  of  ascertaiidog  ita  raloe,  thoy 
contracted  for  the  patent,  such  as  it  was,  eadi  acting 
on  his  own  judgment  r  We  think  that  the  latter  was 
the  true  natnie  of  tlie  oontiaett  and  that  there  iras 
no  watranty.  expreat  winipUed.**  Oetilar  t.  Dixan, 
10H.ofIi.CBs.S»8,wasabo  letered  to,  in  vhtob 
it  was  held  that  while  a  person  is  uriog^  under  a 
licence,  a  patent  machine,  and  paying  a  loyal^  for 
its  us^  or  the  use  of  its  priodiAes  embodied  in  any 
other  machine,  he  cannot,  in  a  proceeding  agabist 
him  for  nonpayment  of  royalties  in  respect  of  the 
uee  of  another  machine,  alleged  to  embmv  the  prin- 
ciple of  the  patent  inrention,  aet  np  a  dcffenoa  that 
the  patent  is  not  ralid. 

Rvmtt  Q.C^with  whom  was  OAbom)  in  in|q^ 
the  plea.  The  sale  was  of  an  inrention  snj^oaed 
to  hare  been  made  by  the  ^lUntiff,  and  if  it  tons 
out  that  no  sucb  luTuntlou  waa  made  by  tte  dain- 
tiff,  the  subject-matter  of  the  ealedid  notudatat 
the  time  the  contract  was  made,  and  the  case  falls 
within  the  principle  that  where  the  snbject-matter 
of  the  contract  is  non-existent  at  the  time  it  ia 
entered  into,  the  contract  falls  to  the  ground.  In 
tin  case  ot  Btdl  r.  Oomier  (M  sip.}  cited  in  support 
of  the  demurrer,  a  patent  had  been  already  obtmoed 
by  the  plaintiff,  in  wbitA  leapect  that  caaa  dlffva 
from  the  inreeent,  no  patent  baring  bem  obtiAied 
by  the  present  plaintiff  at  the  time  the  agreement 
was  made.  If  a  patent  had  existed  at  the  time^  it 
would  be  no  answer  to  allege  by  plea  that  the 
patent  was  bad,  ia  the  idieenee  of  express  wanan^; 
but  it  is  snbodtted  tin  caaa  is  difltacM  irihwe 
no  patent  extsted  at  tha  time  the  contnet 
was  entered  into.  Both  partiea,  it  is  to  be  taken 
on  the  pleadinga,  in  the  abeenoe  of  any  alio* 
gatiou  of  fraud,  contemplated  at  the  time  of  the 
contract  the  exfatence  of  an  actual  inrratiwi  made 
by  the  ^idntii^  and  in  rier  <a  that  entered  into  tha 
contmet  rOoomnnf,  a  J.— Both  partlaa  beMsTid 
the  pUlntiff  had  inrented  ■omethfaig  for  which  be 
would  get  tetters  patent  Doea  not  the  defendant, 
then, take  his  chance  in  the  matter?  And  Um  in- 
renUon  being  prorisionally  registered  is  eubstan- 
tially  the  same  as  if  a  .patent  bad  been  obtaioadl 
In  Ball  r.  Cbtuier,  the  agreement  was  to  sell  the 
patent  such  as  it  was.  [Oocunn,  G.  J^And  Oe 
present  ease  only  throws  the  matter  one  alep  hack- 
wards.  Tfaeplaintiff  sells  an  inrentioo  which  he  has 
prorisionally  reriitered,  and  the  defendant  buys  it, 
such  as  it  without  waidiqt  tiU  after  the  lettna 
patent  hare  been  obtained.]  It  is  anbeoitted  the 
present  oaae  is  not  that  of  the  sale  of  an 
InrentSoB  such  asit  is^buttiiesaleofanal 
invantian.  [Huimr.  J.— Ihedaintiffaaa9veilbe 
an  famnlor  in  aooM  aauib  ^^PUf^  ^  gM  Mt 
iiLvuited  what  la  cvfl^l^f^^  Sf'^^V^^^^^^r^"* 
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pow*  intended.]  Id  ench  a  caae,  he  has  really  in* 
Tented  nothing,  and  the  plea  all^i  that  the  pliuntiff 
bad  not  inrented  an  improred  "  w  any"  compoei' 
tion  or  material  which  would  aeoompbsh  the  pur- 
poeea  intended.  The  plea  in  Ball  r.  Condf  alleged 
that  the  ^aintlff  vae  not  "  the  true  and  flnt  in- 
ventor *  of  the  method  in  qneition,  which  is  a  dif- 
ferent thing  from  Mjing  tnat  he  had  not  inrented 
it  at  alL  [Ldsh,  J.— Tlie  fint  part  of  the  plea  in 
that  caie  10  lubitantiallj  the  lame  at  the  preeent.] 
The  lubttratnm  of  the  whole  agreement  ia  Uie  tap- 
poeed  eziiting  inTention,  and  if  that  doei  not 
really  exiet,  the  contract  ii  at  an  end.  Zn  Benja- 
min's Treatiie  on  the  Sale  of  Fenonal  Property, 
p.  57,  the  law  ii  thai  stated :  "  Am  there  can  oe  no 
Bale  without  a  thing  transferred  to  the  purchaser  in 
oocuideratioQ  ot  the  price  receired,  it  f ollowii  that  if 
at  the  time  of  the  cootract  the  Uung  has  ceated  to 
emt,  the  sale  is  void."  After  referring  to  the  case 
of  SbriJdaad  r.  Twrmr^  7  Ex.  SOS,  and  BastU  t. 
CotiiimMr,  9  Ex.  lOS ;  5  H.  L.  Cas.  67^  he  says, 
*'Theee  cases  are  Mmetimea  treated  in  the  decisions 
as  dependent  on  an  implied  warranty  by  the  rendor 
of  the  existenoe  of  the  thii^  sold ;  sometimes  on  the 
want  condderation  for  tOB  poiehaser's  agreement 
to  pay  the  price.  Another,  and  perhaps  the  true 
ground,  is  rather  that  there  has  been  do  oontract  at 
all,  for  tiie  assmit  <tf  the  parties  bding  founded  on  a 
mutual  mistake  of  fact  was  really  no  assent,  there 
was  no  snbject-matter  for  a  contract  and  the  con- 
tract was  therefore  never  completed.  Fothier  says, 
"  There  must  be  a  thing  uAA  whkh  forms  the  sub- 
ject of  the  contract.  If  then,  ignorant  of  the  death 
of  my  horse,  I  sell  it,  tiiere  is  no  sale  for  want  of  a 
thing  sold.  For  the  same  reason,  when  we  are 
together  in  Paris,  I  sell  yon  my  house  at  Orieans, 
both  being  ignorant  that  it  has  been  wholly,  or  in 
great  part  burnt  down,  the  contract  is  null,  Mcanse 
the  house,  which  was  the  subject  of  it,  did  not  exist; 
the  site  and  what  is  left  tA  the  house  are  not  the 
sub^t  of  our  bat  011I7  the  remainder  ol 

iL''rHwxoB,  Jv— fine  whaterer  existed  at  the  time 
still  continued  to  exist.]  The  plea  denies  the 
existence  of  ereiythiog  alleged  to  hare  existed. 
[XusH,  J. — No,  yon  do  not  say  that  the  plua- 
tifl.liad  not  ioTented  anything  at  all,  but  anything 
**  which  could  be  em^yed  in  tendering  woren 
fatnies  imperriona  to  moistore,^  Hint  was  the 
only  thing  in  negotiatiou  between  the  parties.  In 
Chanltr  t.  Leese,  4  M.  &  W.  29S,  to  an  action  on  an 
agreement  for  the  sole  use  of  a  patent  obtained  by 
the  ^i^ntiS  for  an  improTement  in  furnaces,  the 
plea  setting  out  the  plaintiffB  patent,  and  pleading 
that  it  was  not  at  toe  time  of  the  grant  a  new  in- 
Tention as  to  the  pnUlc  use  thereof  in  Endand, 
whereby  the  grant  was  Totd,  which  the  plaintiff  at 
the  time  of  the  making  of  the  agreement  well  knew, 
was  held  on  demurrer  abir  to  the  action.  ''If," 
said  Lord  Abinger,  C.  *'a  man  contract  to  pay  a 
sum  of  money  in  consideratloa  that  another  has 
ooDtiacted  to  do  certain  things  on  his  part,  and  it 
■honld  turn  out  before  aaytUng  Is  done  under  it 
that  the  Utter  was  incapaUe      di^g  what  he 

'engaged  to  do,  the  contract  is  at  an  end.  The  i^y 
contracting  to  pay  his  money  is  under  no  obligation 
to  pay  for  a  less  cooiider&tion  than  that  for  which 
henas  stipulated  j"  remarks  which  apply  in  prin- 

.        to  the  circumstances  of  the  presnt  case. 

Maaumara,  in  reply.— CSoater  t.  £eess  was  cited 
in  BoM  T.  Condor,  ana  distinguished  on  the  ground, 
■  as  stated  in  the  judgment  of  the  court,  that  "  there 
the  plaintiff  contracted  that  the  defendants  alurald 
hare  the  txduiv  right  to  sell  cwtain  things  for 
which  patents  had  been  obtained.  There  was  no 
doubt  as  to  what  the  parties  contracted  for;  and  as 
flw  plaintifL  if  one  of  the  patents  was  fnTaud,  could 
mtt  eoofyK  ue  piiTilese  wbidi  he  agned  to  cooferj 


and  fMwtiich  the  defendant  contracted  to  pa^,  the 
consideration  for  the  defendant's  promise  fuled, 
and,  to  use  the  language  of  Lord  Abinger,  "  the 
whole  resting  in  contract,  and  notUi^  luvrtng  been 
done  under  it,  tlie  contract  was  at  an  end. 
Bare  the  plaintiff  was  capable  of  fnlfllling  all 
that  he  contracted  to  do.  He  had  already  done 
it  in  equity.  The  defendants  might  hare  had  all 
that  they  contracted  to  receire,  and  were  therefcm 
bound  to  pay."  Besides,  the  plea  in  Chanter  t.  Lm 
aUted  that  the  pUlntiff  well  knew,  at  the  time  of 
making  the  contract,  ^t  the  patent  waa  TtAiL 
The  plaintitF  in  tiie  present  case  must,  on  the 
pleadmgs,  be  taken  to  hare  supposed  that  he  had 
made  a  discoTerr  which  would  be  practically  use- 
ful; otherwise  he  would  not  hare  gone  to  the 
expense  of  prorisional  registration.  Cerbdn  in- 
choate rights  are  giren  by  the  Patent  Law  Amend- 
ment Act  1852  (IS  &  16  Vict  c.  68)  in  such  casea. 
and  thcce  is  therefore  no  total  failure  of  coosideratioD. 
Sect.  8  provides  thAt  after  the  certificate  of  allow- 
ance has  been  obtuned,  "the  Inreotion  ther^ 
rtf^rred  to  may,  during  the  term  of  six  months 
from  the  date  of  the  applicatioa  for  the  letters 
patent  for  the  said  inrenUon,  be  used  and  published 
without  prejudice  to  any  letters  patent  to  be  granted 
tta  the  same,  and  such  protection  from  the  conse- 
quences <A  use  and  pnbliMtion  is  hereinafter  referred 
to  as  proilsioaal  pcotection."  CXoato-  t.  Bejplam»t 
^iLtWt  899,  was  alio  refened  to. 

CooKBDBN,  C.  J.— I  ctmfess  that  I  hare  had  Toy 
gmt  doubt  iUxiut  this  matter,  not  with  reference  to 
the  law  gorandng  mtst.  a  ocndraet^  bat  with  tefei^ 
ence  to  the  character  of  the  plea  which  has  been 
demurred  to.  I  quite  agree  that  where  a  man  sup- 
poses himself  to  hare  inrented  something  which 
may  liare  been  the  subject  of  a  patait,  and  another 
man  under  tbe  same  belief,  and  himself  a  seller, 
bays  ttuit  inrention,  such  a  contract  may  well  be^ 
and  the  biqw  takes  hi*  chance  of  its  being  a 
patented  inrentitHi,  and  if  it  tuns  out  that  the  in- 
rention does  not  prore  to  be  new,  tben  it  won't  do 
for  the  buyer  to  turn  round  and  say,  "  I  won't  bii^ 
because  it  is  no  ioTentioo  at  alL"  It  is  a  reqr 
different  thing  for  a  nun,  believing  himself  to  have 
discorered  some  process  wberel^  a  given  result  m» 
be  obtahMd,  bat  wUdi  fails,  mora  or  less,  to  sell  it 
to  another,  where  he  fa  oonsdentiotts  In  beUeffini^^ 
this  is  jerv  different  from  the  case  of  aman  sdUng  as 
an  inrenbon  to  another  that  which  in  p<nnt  of  fact, 
existed  only  in  his  own  imagination,  and  had  no 
result.  I  cannot  help  saying  tiiat  in  such  a  case  the 
maker  of  sudi  an  agreement  would  not  be  bound  by 
his  bargain.  There  must  be  some  indnatiy  ttseo, 
sane  novelty  produced,  and  then  tlie  manwho  bim 
it  must  take  it  such  as  it  is.  I  can  distinguish  «bb 
caee  snpposed  ftom  the  case  of  an  inrention  which 
has  some  foundation  and  effect,'  bnt  which  does 
not  ac^ere  the  whole  object  for  which  it  was 
devised.  In  the  case  where  there  is  some  inrentioo, 
bat  its  efficacy  i*  onlypaxtia],  a  oontract  maj  tate 
places  and  the  persons  nrntraetlng  will  be  boaadl^ 
their  contract.  Butwhevetheiurentfenhasnofomt 
dation  and  effect  I  think  it  will  not  do^  and  the  diffi- 
culty here  is,  to  detwmine  whether  this  plea  amounta 
to  a  dettial  of  the  existence  of  any  inrention  at  all, 
or  is  menlj  intended  to  have  the  effect  and  baa 
the  effect  of  davinc  the  {^Eeo^  of  the  inrention  to 
any  extent  at  aU.  I  tUnk,  however,  after  having 
discussed  the  matter  with  my  learned  brothers,  that 
tills  does  not  deny  that  thero  has  been  any  in- 
rention at  all,  bnt  only  denies  that  the  invention  is 
such  as  will  fully  acoiHnplish  the  purpose  for  wbidi 
the  inrention  was  patented.  I  think  apm  the 
wholes  looking  at  the  declaration  whieh  states  ttie 
subject-matter  of  a  contract,  we  oannot  liold  good  a 
plea  whiidi  negattves  only  naA^attar  of  jcontract. 
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ta  tliat  point  of  riew  I  think  the  plea  ia  b«d  ;  for  if 
a  man  believet  boneatly  that  he  has  made  tome 
discoTery  which  a  giren  thin^  may  be  ao- 
con^idwd,  and  rejoeaenta  that  to  another  man 
wlio  beUerei  tin  lepreaentatioB,  and  the  other 
man  ao  beUcring  enten  into  an  agreemeRt  to  pnr^ 
dune  the  inrention,  and  that  a  patent  shall  be  taken 
oat,  it  ia  not  becauae  it  toma  ont  iocomplete  that 
the  man  can  gret  rid  of  hia  bargain ;  ana  on  that 
aocKnmt  I  think  the  plea  doea  not  deny  the  fact  of 
KHne  inrention  baring  been  made  by  the  ^aintiff, 
and  that  it  ia  therefore  bad. 

Mbllob,  J. — I  think,  haTing  rsfereoce  to  the 
nature  of  the  contract  between  the  partiea,  that 
tliB  plea  doei  not  ahow  a  total  failure  of  eoaaiden^ 
tion.  What  aiveara  to  me  to  be  tbe  baiaain  la  tiili : 
One  B»B,  "  I  hare  InTCnted  aprooeiawh^wiUfasTe 
the  efle«}t  ttf  waterproofing  cloth,"  and  tbe  otiwr 
«aan  belierea  that  The  dedaration  atatea  that  the 
piaintiJ  "  lately  invented  an  improred  oompoaition 
or  material  to  be  employed  in  wateiprooflng  at 
nndaing  wotw  fabrka  imperviooa  to  moiatBT^ 
towfaitdi  be  haa  doly  obtained  proriaional  protec- 
thm  iiiid»  the  Patent  Law  Amendment  Act  1852, 
and  obtained  a  certificate  trf  allowanoe  of  the  pto* 
liaioDal  protectioii,  Ac.,"  and  then  atatea  that  be 
liaa  contracted  with  the  defendant  "  tor  Oie  aale 
to  him  of  the  aaid  invention,  and  all  beoeflt 
and  advantage  to  be  derived  thraefrtKu,  and  from 
the  lettera  patent  which  may  hereafter  be  granted 
thenftir,**  on  omMidetation  of  the  payment  of 
a  oert^  asm  of  moneiy  by  the  defendant  Hiat 
ia  the  itaie  at  thinga  on  which  tira  bargain 
IROceede.  The  one  aayi^  "  I  believe  I  have  invented 
a  |soceaa  of  thia  deacription.  I  have  meUuda  to 
•nit  it,  and  have  filed  a  provisional  apeciflcation." 
The  other  bnya  that  invention  wiahing  to  derive 
proflt  from  the  transaction.  There  la  no  implied 
or  eipwm  warranfy.  The  defendant  haa  got  irtwt 
ba  bargained  for,  and  tlieref(n>e  I  think  the  plea  is 
no  anfwor  to  thia  dedatation. 

Lush,  J. — am  of  the  same  opinion.  I  think  that 
Ae  plea  fails  to  diow  that  the  defendant  did  not  get 
vk*  ke  beigained  to  get  The  declaratioa  setting 
mt  the  agreement  for  the  aale  and  purchase  of  the 
plaintiOra  invention  for  waterprooflng  cloth,  tbe 
plea  ^pljr  alleges  *'  that  the  plaiotift  had  not  in- 
vented an  improved  or  any  compoaiticai  or  material 
which  cooU  be  eaqiloyed  in  zenduing  wov«i  faj>rica 
impervioas  to  moistace.'*  The  plea  oontaioa  no 
averment  that  tbe  defendant  knew  that  Ua  invea- 
tlon  would  not  answer  the  purposeu  That  brings 
ma  back  to  tbe^aastion  what  was  agreed  to  between 
tbe  parties.  Did  the  plaintiff  mean  to  sell  merely 
tbe  resolt  of  hia  labour?  It  appears  clear  that  tm 
agreement  was  for  the  aale  of  that  which  both 
9Utim  sappeeed  Ike  plaintiff  bad  invented.  But 
these  ia  no  waeranty  of  title  ntv  any  allegation  of 
it  at  aU.  There  is  nothing  to  show  that  it  was  not 
tite  d^mdant's  intention  to  put  himself  simply  in 
tfce^Udntifl'apIao^  and  to  purchase  what  be  sop- 
poieabe  bad  uiTeated. 

Htwmr,  J.  etmcQxred. 

Attanmj  fix  the  plaintiff.  CkippmJiM. 
Attorney  for  tbe  defendant,  CAoa^pwn. 


Fridag,  JoJL  21. 

NoasH  or  EsGt.u(D  Iboh  Stumhif  I>BinuMcn 
Assoou.nov  V.  AsMsmoifa  ahd  otbus. 

JfanMiMtmnioa— Fii&iatf  poUcf — Ship  vabttd  tUU» 
.  than  aciutd  voAte — Sidingatum — ^gkt  of  ladif 
vriUrt  to  damaget  rtcoomd  fry  thipoumr. 

In  a  mdutdpoliejf  of  tiuwranee,  tlu  partia  an  hemd  hg 
the  valut  thtnin  named  tn  mpwt  tf  aii  ri^OM  am 
obHgatimu  wAuA  tpring  out  of  it. 

A  vahud  polictf  of  inturwtee  for  6000^  oa  oae  of  tie 
d^txidnti  vtwh  mu  uiKkrwrtUen  the  pkaatiffiif 
tJu  md  value  of  (As  vesatf  being  WKNn:,  and  mo  elMr 
itMomet  being  leffected  oa  t'C.  lie  ouarf  Aopny 
been  rvn  down  and  tunk  by  another  tmst^  peuSag 
the  rid:,  tie  plaintiffe  paid  to  the  de/eiu&ini$  tb 
600011,  and  afterwanb  recovered  iy  prootedimft  imU- 
ttUed  in  the  defendant^  name  aatdnet  the  oienart  of 
the  Jtip  which  caueed  Me  axmage  the  mm  y 
hmi  lie.  Id.  : 

Eeid,  that  the  phinliffk  (the  mtdermiler*)  wen  mtUUi 
to  the  tA^aftkoamom  toroBOwred  (^ta-dtdael 
i»gA»  amumt  payable  to  the  otaun  of  tie  car^  aarf 
/hdgkt'),  amd  that  the  defendante  were  not  entukd  to 
wof  part  of  it  oa  the  atoand  that  the  veaatt  ianrwi 
woe  of  greater  xrelme  than  that  named  in  the  po&y. 

Thia  was  an  action  Iwought  for  the  nxowvrj  si 
4946/;  18i.  under  the  dreumBtances  set  forUi  in  Ifae 
following  ipecial  case,  by  consent  of  tbe  paitlfli 
stated  for  the  opinion  of  uie  court 

The  defendants  by  and  under  tbe  name  and  firm 
of  the  Hetton  Coal  Company,  by  a  policy  of  iosa- 
rance  caused  themsdvea  to  be  insured,  lost  <»  not 
lost,  from  tbe  SOtii  Feb.  1866,  at  noon,  until  the  20th 
Feb.  1867,  at  noon,  upon  the  body,  macUDay, 
tackle,  apparel,  boats,  and  other  fumitare,  of  and  in 
the  steamship  called  the  Hetton^  of  which  they  wera 
owners,  beginnlnK  the  adventure  upon  the  aaid 
ateamshiik  with  all  her  machinery,  (wlnsDce,  tackle, 
ntpard,  cc.,  whatsoera,  from  the  day  and  data 
•bore  mentioned,  at  noon,  until  tiie  20ttt  Feb.  1867* 
at  noon,  agidntt  perils  of  the  seas,  and  all  other 
perils,  losses,  and  miafortunes  that  had  or  should 
come  to  the  hurt,  detriment,  or  damage  of  the  said 
steamship,  machinery,  and  premises,  or  any  part 
thereof,  including  damage  done  to  the  aaid  steam- 
abip;  and  it  waa  1^  tbe  aame  poUqy  provided  tihat 
ia  caae  of  any  loss  ot  mlsfwtune  it  notdd  be  law- 
ful for  the  pUintiffa  to  sue,  labour,  and  travel  totr,  bt 
and  about  the  defence,  si^egnard,  and  recovery  at 
tbe  aaid  steamahip,  machinery,  and  premises,  or  any 
part  thereof,  witJMnt  prejudice  to  that  insurance. 
And  by  the  said  pdiey  it  waa  stipulated  that  tiie 
said  iteamah^  madiinery,  tackle,  appar^  boata, 
and  other  furniture,  for  so  much  as  concerned  Htm 
defendants,  1^  agreement  between  Uiem  and 
asBurera,  the  plaintiffa,  in  and  by  tin  Mdd  poBqjr, 
were  and  ahould  be  vahied  at  6000JL 

Before  the  j^intiffs  iub8:ribed  tbe  said  policy 
they  bad  received  from  the  defendants  a  written  re- 
quest of  which  the  following  is  aco]^,  namdji— 

TothaPheBtoM  oC  thaHocttxrf  £n(faad  Irw 
BtaunaUp  Aaao<tUWon. 
Be  good  anongh  to  Insnre  In  7011T  xworiiiiMi  Gha  v^m- 
meanonad  st— iiuiia  to  ttie  soms  nbosdoppoaitBttairie* 
rtlTC  aasMa,  fraai  the  mi  VATuaSto  ahaMkMi. 
r,  at  HOOD  iaohidvek  anhiMt  to  joer  rules. 


Onur'snaiafl 

otFoUoj. 

StMnMT'a 

•  • 

TUoe. 

Bnaato 
ba 

Hettoit  Coal  Co. 
Ditto. 

CiBlirwai. 

HidL 
00 
flO 

Ua^iinerj 

eat 

flOL 

ss 

(Aoeaiptsd}  Jwoi^ushw, 
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The  pbdutiA  for  a  c<mtidaatioB  In  that  behalf 
■olMcriDed  the  taid  poller  for  60001.  md  beoame 
Insnrars  thereon  to  the  deioadanta  for  that  amount 
on  the  said  ateamship,  Tnadiinwy,  tackle^  appard, 
boati,  and  other  fomitare. 

defendanta  at  the  time  of  the  making  of  the 
Mlhnr  amd  thence  nntil  and  at  the  time  of  the  Ion 
aenuafter  mentimed,  woe  iataruted  tai  tiw  aaid 
it—mahip  and  premiaai  to  the  amonntof  all  the 
mooejm  bj  them  iniured  therein. 

In  Dec  1866  the  said  ■teamaUp  HttKm  was  run 
down  and  sunk  by  a  ateamihip  ealled  the  CMJmAorai 
and  wp6  ttierebr  (being  one  of  the  peiUi  buwed 
agnint)  totally  lost. 

The  pUin^B  thetenpoi,  nndar  tiie  |iaid  poH^ 
paid  to  the  defendants  the  said  OBOOf.  for  mdi  Iom. 

ProceediDB:!  vere  aftanrazda  iutitated  by  Mesm. 
I>rke  and  Stokes,  under  instmction  from  the  plain- 
tiffs in  the  Hig^i  Court  of  Admiralty  In  the  names 
of  the  defendants  against  the  owners  ut  the  latter 
TBBsel  for  the  reoOTCoy  of  damages  and  compen«a- 
Hon  for  the  kns  of  the  Btttim  and  her  o«rgo^  and 
tfie  lojnriei  to  Yur  master  and  orev  oeeasionsd  hy 
the  aame  being  ran  down  hy  the  said  Ohktihont,  md 
erentnally  on  an  appeal  from  the  judgment  of  that 
eonrt,  the  Privy  Council  gave  jndgment  in  that  snit 
againet  tlw  owners  of  the  CAMkrsf  for  the  ram 
6SaSL  lU.  7d, 

Aboot  three  mondis  after  «uA  prooeadBnga  helng 
taken  by  Afassrs.  Dyke  and  Stokes  as  aforesud  m 
the  High  Court  of  Admiralty,  the  foUowing  notioe 
was  serred  by  Messrs.  Sbum  and  Croesman^  acting 
on  behalf  of  the  owners  <rf'the  SHtan  npon  Messrs. 
Dyke  and  Stokes,  and  receired  by  them. 

In  the  High  Court  ot  AdmlFalty  ia  Sn^uuL 
Tarn  Ukuvhobbt. 
As  the  tittxmafB  and  annta  lor  and  on  bahaU  ct  Hr 
WlUten  Arnurtionf,  &o.,  tbeowasrsol  theSatton-Bad  tha 
pUiitin  In  thia  au^  we  iieraby  ^ve  Toa  notice,  and  rwioiie 
yon  not  to  part  with  anj  moueji  xeoeiTad,  or  that  mar  be 
rsesifsd  by  joa  from  the  ownera  ot  the  VKMk^rd,  or 
otteawJae  this  mu^  eaoapt  to  as  the  andMwignad,  or  to 
tbeaibOT»>naBMd,ihsownanof thaAttm.  Andwefurthar 
tin  "jou  notice  that  ihoald  you  part  with  saob  moneys 
after  the  veeelpt  ot  thia  notioa,  euept  to  na  or  the  abon- 
mami,  ttw  omen  of  tha  Hittm,  wa  ahall  hold  yon  napon- 
fllhle  Sat  tha  aame.  Sated  the  Sth  dar  o<  Ifanb  iml— 
Toots,  Ac, 

BniK  and  Csosshav. 

After  the  serrlce  of  the  aforesaid  notice,  and 
during  the  proceedings  in  the  HI^  Court  of  Admi- 
ralty, Tarious  negotiations  took  place  between  the 
parties  interested  relative  to  the  course  to  be  adopted, 
and  ultimately  it  was  agreed  between  them  as 
follows : 

HgnoTandniii  of  agreement  between  the  owsen  ol  the 
BetUm,  her  carKo,  master  and  crew,  of  the  one  part,  and  the 
Horth  of  Engl  and  Iron  Steamship  Jnamanoe  Aaaooation  of 
Ulb  other  part,  whereby  (the  H«tto«  baring  been  ran  down 
to'  the  DAbnhorat,  and  the  Ohlmitont  bavins  to  pay  fiMOI.  or 
thereabouts  and  interest  and  ooata)  It  is  affreed  that  the 
aaid  snm  of  59001.,  or  aa  mueh  aa  msy  be  paid  by  the  owners 
fji  tha  Ubl^iAont,  and  interest,  shall  be  rMcdred  by  H. 
Qcabam  Stokes  aa  wliaitoz  for  the  Insnnmoa  sssoeiattant 
the  Mttton  haring  been  Inaored  therein,  and  Wm.  Groeaman 
as  Bollcdtor  for  the  owners  of  the  H'tUcmj  and  held  In*  them 
imta  the  rights  of  the  paitiea  to  the  said  snm  of  SAXS.,  or 
thconabonte,  and  interest  aball  ba  agioad  to  or  determined. 
Dated  leth  July  1868. 

For  the  HforOi  ot  England  iron  Steamsh^ 
Inantanee  Company,  Job.  B.  Ktlleb,  Bee. 
For  the  Owner  of  tha  Battow  Bteamahlp, 
H.  Cooaauri^  ChaiiMsn, 

The  aom  of  &688/.  lis.  7cL  hat  been  paid  hy  the 
Ndd  ownera  of  the  Uklaihoraty  and  649SI.  ISa.  M.,  part 
thereof,  is  at  present  deposited,  pursuant  to  the 
agreement  in  the  last  paragratAi  set  lortb,  ia  the 
London  and  Wastrnlnster  Bank  pmding  the  deoinon 
of  tiie  eonrt  in  thia  ease.  The  residne  of  0w  said 
■om  of  668U:  lis.  7(i,  namely  167^  18«.  has  beoi 
paid  to  the  master  aad  crew  of  tiie  Betton,  who  were 
entitled  to  it. 

A  'portioB  of  tiie«aidnmof  5406^;  16«.  iipay- 
ihletothe  ownan  xif  Mi^t^  and  of  the  oiigo  on 


board  the  Httton  up  to  the  time  of  the  loss.  Tbs 
residue  ia  payable  lor  the  loss  of  0ie  HsMm  and  its 

machinery,  tackle,  i^parel,  .boats,  and  other  fond- 
tore^ 

The  valoe  <A  the  sidd  Httton,  and  the  madiinetr, 
tackle,  apparel,  boats,  and  other  furniture  of  and  m 
it,  was  boine  koA  at  the  time  (A  the  effecting  of  ttie 
said  Insmnoe^  dedand  aa  aforesaid  by  the  dcfoi- 
dants  to  be  die  sum  <rf  6000£ 

That  was  the  only  insorance  effected  on  iSbB 
HettoK. 

The  pUdntifFs  claim  the  whole  of  the  Baid5495/.  ISt. 
to  be  paid  to  them,  after  deducting  the  amount  psy- 
aUe  to  the  owners  of  the  cargo  and  freight.  On  the 
other  hand,  the  defendants  megs  that  the  Taloe  of 
the  ffttton  at  tbB  time  she  was  lost  was  9000/1,  and, 
notwl^standing  its  value  is  declared  in  the  policy 
to  be  6000^.,  and  that  sum  has  been  paid  by  the 
pIidnMffs  ae  above  stated,  the  defendants  claim  to  be 
entitled  to  participate  in  the  said  snm  of  HWl.  Ids^) 
after  smdx  deduction  aa  afores^. 

The  question  for  the  oj^on  of  the  court  is  whether 
or  not  ^e  plaintiffs  (assumiogithe  Hertmatllietime 
of  the  loss  to  have  been  of  the  value  of  900011)  are 
entitled  to  have  payment  made  to  them  of  the  whole, 
or,  if  not  of  the  whole,  of  any  and  what  port,  of  the 
sud  5496L  18«.,  after  deducting  the  amount  payable 
to  the  owners  of  the  cargo  and  freight  as  aftnesaid. 

If  the  court  shall  be  of  opinion  In  the  afflrmatire, 
then  judgment  rtiall  be  entered  np  for  tiie  pbdntaffi 
puranant  to  an  agreement  entena  into  by  iSe  pmtin 
hereto,  in  oceoraanee  with  tiie  Common  Law  Vv^ 
cednre  Act  1852, 

But  If  the  court  shall  be  of  opinion  in  the  nega- 
tive, then  jodgment  shall  be  entered  np  for  the 
defendants  pursuant  to  the  said  agreement  ia 
accordance  with  the  said  Act, 

Plaintiffs'  points :  First.  That  they  are  entitled 
to  have  the  wbcde  of  the  64951.  ISa.,  nter  dednetinf 
the  amonot  payable  to  the  owners  of  the  cargo  and 
freight.  Secondly.  That  as  the  v^ue  of  the  ship  la 
declared  in  the  policy  to  be  600011,  that  must  for  all 
purposes  as  between  the  aaaurera  and  the  assured  be 
taken  to  be  the  value,  notwitbatanding  the  actual 
value  may  hare  been  more  at  the  time  of  the  l<»t. 

Defendants'  points :  First.  That  the  defendant^ 
under  the  drcamstancea  stated,  wen  entitled  to  be 
indemnified  by  the  ownera  of  the  UhlenAorxt.  Se- 
condly. Tfaat  under  the  circumatancei  set  forth  in 
the  special  case,  the  vaJue  stated  in  the  policy  of 
insnraace  is  in  no  way  binding  upon  the  defendants; 
Tliirdly.  That  inasmuch  as  the  defendants  have 
only  received  6000/.  on  account  of  their  vessel, 
which  at  the  time  of  her  lose  was  worth  9000/.,  they 
aie  entitled  to  receive,  out  of  the  5495/.  16«.  received 
from  owners  the  Vhieahont,  the  sum  of  8000J1,' 
80  as  to  make  np  the  said  nun  of  9000J1 

HoKymmt,  Q.  C.  (with  him  Ddall),  for  the  pbdn- 
tiffs. — ^The  underwriter  Is  subrogated  to  the  assured, 
and  standa  exactly  In  his  portion ;  he  has  a  xigltst  to 
bring  an  action  in  the  name  of  the  aaaured  against 
the  owmn  of  the  vessel  in  d^anlt,  and  to  keep  what- 
ever  amooflt  he  recovers  in  that  action.  The  general 
princ^  la  estaUished  1^^  a  varied  of  dedalent 
beginning  with  Sandal  v.  Cbobwi,  1  Ves.  Bea.  99, 
In  which  it  was  hdd  that  an  insurer,  after  satisfee* 
tion,  stands  in  place  of  the  assured  as  to  the  goods^ 
salvage,  and  rMtitution  in  proportion  for  what  be 
paid.  Bo  it  was  held  inHasoa  t.  Saiubwy,  8  Dong. 
61,  that  where  insorers  had  paid  the  amoant  of  fh* 
loss  ooDBsicsied  by  the  demoUtton  of  «  hoose  bj- 
rioteis,  they  might  maintain  an  action  in  the  name 
the  asamed  againat  the  hondred,  nndv  the 
statute  1  Qea  1,  o.  5,  s.  6.  UYatM  v.  Tf%fi,  4  Bing. 
N.  C.  272,  the  plaintiff  aued  the  defendants  iae 
damaging  his  rii^  bf  colUsioii,  and  it  was  held  tiwt 
.  the  defandan^  WW  ut  wtiOe^  ^^^i^gl^  tte 
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■mount  of  duMRss  to  be  paid  hj  them,  a  ram  of 
mooej  paid  to  the  [daiiitifl  by  ioronn  la  reapect  of 
inch  dama^  l^dal,  C.J.  sud.  "I  think  this 
case  is  decided  in  principle  by  toat  of  Mason  r, 
SahtAwy.  There  a  partT,  whose  pn^erty  had  been 
bant  by  a  mob,  was  aUowed,  after  lecelTing  tbe 
amount  of  hia  lots  from  an  iiuiumnoe  iMo9,  to  sue 
tlie  hundred  on  the  atatute  of  Oeo.  2,  to  the  benefit 
itf  the  insnren.  The  only  diadnetion  between  that 
ctae  and  the  weient  is,  that  th^  the  action  for 
the  wrong  was  i>rongfat  at  the  instance  of  the  insnr- 
ance  office,  which  is  not  the  case  here.  Bnt  it  estab- 
Ushea  that  a  recovery  apon  a  contract  with  the 
insurers  is  no  bar  to  a  cuim  fu  damages  against 
the  wnmgdoer."  lo  the  Qiu&ec  Fin  Immmmct  Com- 
pmg  T.  Imiuj  7  Moo.  P.  C  286,  where  tiie  parish 
ehnidi  of  Boacherrille,  In  Lower  Canada^  ofiTing 
been  in  great  part  destroyed  by  fire,  which  was 
ocGasioned  by  the  negligence  of  the  respondents* 
aerrants,  and  being  at  the  time  iosored  br  a  policy 
effected  by  tbe  cxii€  upon  tbe  chorch  and  sacristy, 
the  cnrtf  and  one  of  the  marguUUen-M-dargt,  by 
a  notarial  instmment,  tranaftored  to  the  n^eUanU 
(who  bad  granted  the  policy),  in  coDsida«tKin  of  tbe 
Pigment  hf  them  of  part  of  the  amount  at  the 
ouu^  sustained  by  the  fire,  the  right  to  sue  and 
claim  from  the  respondents  the  amount  so  paid,  and 
itwaaheld  that  this  constituted  a  Talid  subrogation 
tbe  debt  due  to  the  insurers  in  right  of  the 
fi^qm,  according  to  the  French  law  prerailing  in 
iKnrer  Canada.  At  p.  816  Parke,  B.  aays,  "The 
learned  counsel  contended  that  an  aasuree  by  a 
policy  against  either  maritime  or  terrestrial  nsks 
u  clearly  within  tbe  equl^  of  the  rules,  and  haa 
a  similar  right  to  require  a  subn>gaU(m  at  the  time 
of  the  payment  of  loss.  The  anthoritiea  cited  in 
support  of  that  pontion  seem  to  iu  to  establish  that 
the  aanreei  bare  that  right ;  they  are,  Alauzel  on 
Aasoianoe,  p.  SB4,  ■.  477 ;  Paitlesaus,  Conn  de  Droit 
Commerdal,  S9S  ;  Quinault,  p.  218 ;  TouUier,  tit.  4, 
sec  14,  pp.  S29-3S6 ;  and  Potbier  on  AHurance,  p. 
S4di  who  lays  it  down  that  in  the  case  of  a  general 
arerage,  the  assurer,  after  haring  Indunnifled  tbe 
aasured  against  the  losses  sustidned  for  the  common 
beoefilt  o^t  to  be  sulwogated  to  tiie  ridits  <d  the 
aasured,  to  the  contributkin  which  in  audi  caeemust 
be  made.  These  authorities  are  so  condstent  with 
juatice,  and  founded  upon  so  equitable  a  prindide. 
that  we  hare  no  difBcolty  in  adopting  them ;  and 
we  do  not  think  that  any  of  these  are  uown  to  have 
been  deriTed,  as  was  suggested  in  argument  from 
the  Code  Nap(4eon,  whicbu  not  in  f orae  in  Canada." 
An  autbwi^  to  the  same  efleet  ia  Diddmm  r. 
Jardine,  L.  Bep.  8  C.  P.  689;  16  L.  T.  Bep.  N.  a 
717,  where  A.  maured  goods  at  Canton  br  a  policy 
which  included  jettison  among  the  peiiu  insured 
against,  and  the  goods  baring  been  jettisoned  under 
drcomstanceawlScb  entitled  A.  to  a  general  arenge 
oonttibiitlon  from  the  owners  of  the  ship  and  of  the 
iMt  of  tbe  earns  whidi  anlred  Mfe^  In  London, 
tliB  port  at  dis(£uge,  A.  sued  the  nnderwriten  for 
the  whole  amount  insured,  without  baring  first 
wUeeted  the  contributtons  to  which  be  waa  entitled 
tram  the  other  owners  of  the  ship  and  cargo ;  ai^  it 
vaabeld  tliat  he  waa  entitled  to  xwmr,  and  that 
the  nnderwriters,  baring  paid  him,  would  then 
Iw  entitled  to  stand  in  nis  place  vitii  napeck  to 
tin  noeral  emage  contribnti<m.  "  The  remit  is," 
(Mid  Willes,  J.)  that  the  owner  has  two  ranediei^ 
one  for  the  whole  ralne  of  the  goods  against  tbe 
underwriters,  tbe  other  for  a  contribution  in  ease 
the  resael  axriraa  aafely  in  pwt ;  and  he  mi^  aTail 
himislf  at  which  he  plwaea,  thoi^^  he  danot  latdn 
the  prooeads  of  both,  so  as  to  be  i^ald  the  raloe  of 
his  loss  twice  oro-.  This  ia  the  uanal  case  where 
hen  is  an  inauraoce,  and  a  lose  following  thoe- 
nm  within  its  terms,  which  would  be  total  but  for 
laUBblU^flCatUxdpmB.'*  Ik^heMidflut 


all  this  luddi  miIj  in  caaea  where  tiie  aaaored  haa 
reetired  the  vhoie  value  of  tbe  Teasel  insured,  and 
ttiat,  as  in  the  present  case,  he  got  only  6000L 
instead  of  9000/^  the  ralue  of  tbe  resael  at  the  time 
of  tbe  loss,  tbe  rule  does  not  apply  to  him.  Bnt  it 
is  submitted  that  this  riew  is  founded  on  a  mia- 
conception  of  the  nature  of  the  poliiT',  which  in  tha 
present  case  ia  aralned  one.  Audit  has  been  hddl 
that,  in  the  abaenoe  of  fraud,  the  raluatimi  in  tiia 
policy  is  conclusire  as  between  the  aasured  and  the 
underwriters.  In  Phillips  on  Insurance,  sect.  1188, 
the  law  as  to  this  is  thus  stated :  "  If  tbe  ralnation 
is  neither  intended  as  a  corer  for  a  wager  by  both 
parties^  nor  fraudulmtly  made,  it  is  binding  on  the 
parties,  in  case  it  can  be  carried  into  effect  and  ifiD, 
as  between  them,  determine  tbe  raJue  of  the  pro- 
perty, and  tbe  drctimstaiice  of  the  proper^  bdng 
ralued  rer?  high  haa  not  in  itself  been  held  to 
be  a  sufficirat  proof  of  a  wi^r,  or  of  a  ftandn- 
lent  intention  on  the  part  of  the  aasured;"  and 
it  ia  submitted  that  this  applies  not  imly  to 
casea  <d  an  action  on  the  policy  itadf,  bnt  alao 
to  all  actions  arising  out  of  tbe  poliny.  Sop- 
poae  the  ressel  bad  been  sank,  and  ue  hull  were 
afterwards  rused,  the  onderwritw  would  be  entitled 
to  it  as  lalrage.  "  In  cases  of  abradonment,"  saya 
Arnold,  MariUme  Insuruice  p.  1002  "  the  asrared  ia 
entitled  to  the  whole  amount  ot  the  insurance,  and 
the  underwriter  on  payment  of  ancfa  amount  ia 
entitled  to  the  net  proceeds  of  wluterer  may  be 
aared,  in  other  wwds,  to  Uwsalrage,  after  deducting 
tbe  expense  of  saring  and  recoraing  itL  We  hare 
alao  sem  that  eren  where  no  abandonmrat  haa  been 
made,  he  is  equally,  on  payment  of  a  total  loaa, 
entitled  to  the  net  salvage  that  may  ultimately  oome 
to  band."  At  page  1004  be  says,  "  If  after  payment 
of  a  total  loss,  the  salrage  or  proceeda  of  its  sale  Im 
withheld  from  the  underwriter,  lie  may  bring  aa 
action  for  money  received  agidnat  tbe  aaswed,  and 
reoorer  unless  by  bis  own  act  at  the  time  of  settling 
loss  (u  by  paying  less  than  the  whole  amount  m 
insurance  In  full  of  all  demand)  he  bare  waived  hia 
claim  to  tbe  salvage,"  for  wbich  he  dtes  Brookt  r. 
ifeZlMiie/ZlY.&CtdtCOO.  In  that  case  an  iniunaoe 
badbera  effected  on  gooda  on  board  a  ship  coadgned 
to  Buenos  Ayres,  wtdch  waa  captured  Iqr  the 
firaxilian  government,  and  ccM>demmed  to  an 
attempted  breach  of  blockade.  Notice  of  the  cap- 
tore  haring  been  given  by  the  insured  to  the  under- 
writers, and  an  offer  made  bythe  insured  to  abandon, 
tbe  nnderwriters  declined  the  offer  of  abandimmen^ 
and  after  some  negotiatioiL  it  was  arranged  thafe 
aa  payment  by  the  nnderwriters  of  85JL  per 
cent,  on  the  sum  iDSured,  the  pdlcy  should  be 
delivered  up  to  be  cancelled,  which  was  accwdingly 
done.  BoBM  years  afterwards,  in  pursuance  of  a 
coorention  betwem  Great  Britain  and  Brazil,  tbe 
goods  baring  been  ordered  by  the  latter  govemmeot 
to  be  restored  to  tbe  owner,  and  compensation  to  be 
made,  a  claim  waa  made  by  the  nnderwriten  to  the 
whole  or  a  part  of  the  sum  awarded  for  compMua- 
tion ;  but  it  was  held,  that  haring  declined  the  <tfer 
of  abandonment,  the  payment  of  the  S6L  per  ceat. 
was  a  compromise  trf  their  liability  under  the  policy, 
and  that  tnqr  were  not  entitled  to  an  nvtim  of  the 
sum  awarded  to  coaqyanaation.  » I  do  not.  In  aiqr 
manner,"  said  the  Lord  CbW  Baron  in  ddlrerinf 
judgment,  dispute  any  of  the  general  prinetglM 
laid  down  in  tbe  course  of  the  a^ummt  on  the  part 
of  the  defendants  in  tbia  case.  A  po&ev  of  aan^ 
ranoe  ia  cleariy  only  an  instrument  of  indaud^. 
As  a  fOMral  nle  it  cannot  be  carried  further. . . . 
Look&f  at  the  faets  stated  «n  both  ifdMLlcMtol 
DO  doubt  that  tbe  assured  ware  entitled  to  aone 
cfHupensation.  No  doobt  is  suggested  as  to  th^ 
right  to  bring  an  aoti<Hi  immediately  after  the  loaa 
waa  aaoertalned ;  bat  whattwr  tb^ljdunld  a|  ti^ 
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ci  the  goods  aeemi  to  hare  been  a  matter  of  doubt. 
It  has  beea  contended  od  the  one  tide,  that  I  should 
treat  thia  u  a  case  of  a  total  loia,  and  that  the  3aL 
per  cent,  paid  the  undeiwtiters  must  be  con- 
lidered  ai  a  payment  by  tbeoi  in  respect  of  a  com- 
poiitiwi,  !.«.,  as  if  they  bad  paid  lOOL  per  cent. 
The  necessary  conseqaence  of  this  vonid  be  that 
the  underwriters  would  be  entitled  to  the  whole  of 
the  money,  deducting  the  expenses  of  recoreriogit." 
And  the  law  ia  thus  broadly  stated  in  Arnold's 
Marine  Insuranoe,  p.  867  (last  edit.),  "The  effect  of 
a  valid  abandonment  U  to  transfer  the  whole  in- 
terest ,in  what  remains  of  tlw  thine  ininred,  so  far 
as  it  la  oorered  by  the  policy,  together  with  all  the 
rights  and  liabilities  arisiug  out  of  its  ownership 
from  the  assured  to  the  onderwriten,  in  proportion 
to  the  amount  of  their  several  snbscriptions.  And 
this  transfer,  aoowdii^  to  what  seems  to  be  the 
tnie  priiidpie^  is  »troi^eotlT&  operating  from  the 
moment  of  the  caanalty  which  nre  the  ri^t  to 
abandon.  .  .  .  The  effect  of  abandonment  is  not 
only  to  tnnafer  the  remains  of  the  abandoned  pro- 
perty, but  also  to  clothe  the  underwiiter  from  the 
mmnent  of  loss  with  all  the  rights  and  all  the  re- 
•pmdbility  of  ownership."  rLcsi^  J.— If  it  is  con* 
ceded  that  the  paymott  to  the  assured  by  the  under- 
writer of  tiie  aetul  value  of  the  vessel,  would  give 
him  all  fbe  rights  of  the  assured,  the  question  here 
is  merelr  whether  the  payment  of  the  apeed  value 
has  not  the  same  effect  ?]  "  The  payment  of  a  total 
loss  bv  the  insurers,"  says  Phillips,  sect.  1707,  **  or 
their  Uability  to  pay  audi  a  loss  in  consequence  of 
an  abandoDment,  gives  them  an  equitaUe  right  to 
the  property,  or  what  remains  It,  so  far  as  it 
was  covered  br  the  policy,  iudnding  the  ipea 
naq>era»dij  and  tho  rigbU  identified  with  tin 
insurable  interest  or  depending  upon  the  posses- 
sion of  it."  And  sect.  1711,  "AU  daims  agahut 
third  parties  on  account  of  negligence  or  agency 
oocadoning  the  damage  to  the  subject  or  de- 
itmotion  of  it,  by  a  peril  insured  against,  are 
Mrigned  to  the  underwriter  by  an  abandon- 
meat,  so  far  as  the  sat^jeet  is  covered  by  the 
pdicy,  as  a  didm  against  the  owners  of  another 
vessd  for  damage  by  collision  with  the  one  io- 
raied and  in  sect  1728  the  same  writer  says, 
*'A  mere  payment  of  a  loes,  whether  partial  or 
total,  gives  the  insurers  an  equitable  title  to 
irtiat  may  be  afterwards  recovered  fnm  other 
parties  on  account  of  the  loss.  The  effect  of  the 
payment  of  a  lose  is  equivalent,  in  this  respect 
to  that  of  an  abandonment"  In  Irving  v.  Bieiard- 
SOB,  1  M.  &  BoK  168,  it  was  argued,  on  the  au- 
thoritv  of  Btwf^T.  Banua^  4  Camp.  228,  that  the 
defendant  was  not  bound  by  the  sum  mentioiied  in 
ttie  policy  as  the  valoe  of  his  Tossel;  but  Lord 
Tenterden,  C.J.,  said,  "I  was  prepuedto^ve  my 
otinion  in  point  of  law,  if  it  had  been  necesswy, 
that  tills  case  is  not  governed  by  that  cited.  There 
the  sum  mentioned  as  the  value  was  different  in  the 
two  instances;  here  it  was  ttie  same.  I  am  <tf 
opinion  that  where  a  person  effects  two  insoraneest 
declaring  the  same  value  in  each,  he  is  bound  by 
that  mm,  and  cannot  leoeive  heymd  that  eztflDt^ 
Bum  v.  Jones,  1  H.  &  Colt  769,  was  also  referred 
to.  The  defendants  are  estopped  fnmi  say^  that 
the  value  of  the  HtUon  was  more  than  6000Z,  and 
they  are  not  ^titled  to  recover  from  the  plaintiffs 
anything  more  than  what  has  alrMdy  been  paid. 

A,  L.  Smith  (with  wlun  vaa  WaOem  WUIiemii 
tot  the  defendants.— The  real  point  in  this  case  is 
whether  the  amount  mmttoned  in  the  policy  *»  the 
value  of  the  Sttton  is  ooocluslve  upon  the  parties 
under  all  drcumstaiioes  whatever;  and  it  is  sub- 
mitted  that  the  amount  is  absolutely  oonolusive 
only  in  case  of  an  sotion  on  the  policy  itsd/,  which 
u  not  tiie  piwaat  OM  Th*  dootttoe  of  ettcifpd 


between  the  parties  has  never  been  held  to  apph* 
except  in  the  ciisc  of  au  action  on  the  policy  itself, 
and  it  would  be  ii  great  extension  of  the  doctrine  to 
a[^y  it  to  such  a  cise  as  the  present.  No  case  haa 
been  cited  in  which  the  assured  liad  not  first  been 
folly  indemnified  before  the  underwriter  was  held 
entitled  to  stand  in  his  place,  and  to  exercise  all  his 
rights  ;  and  this  has  not  been  done  here,  as  the  real 
value  of  the  vessel  at  the  time  of  the  loss  was  9000^1 
If  the  doctrine  contended  for  by  the  other  side  ia 
correct,  the  ownera  of  the  vessel  could  never  after 
efieedng  this  insurance  have  nndennittcn  an  in- 
creased risk,  thoD^  the  value  <tf  the  vessel  might 
hare  been  subsequently  greatly  increased  by  the 
addition  of  new  madbineiy,  &c  In  Randal  r. 
Cockran  Cubt  svp.])  the  decision  waa  Uiat  the 
insurer  "after  aatiafaction,"  i^^  after  fully  indem- 
nifying the  assured,  stands  in  his  ^ace.  Bo 
in  Yata  r.  WhjfU  (uii  *«>.),  Wilde,  Seijt  s^a 
anfutiu&if  "  They  (the  defendants)  could  not  call  on 
the  underwriters  to  indemnify  tho  plaintiff,  in  order 
to  induce  him  to  renounce  the  action  against  the 
Pendants,  wliile  on  the  oUier  hand,  if  the  plaintiff 
recovered  against  the  defendants,  he  would  hold  tha 
sum  recovered  as  trustee  for  the  underwriters,  ainoe 
all  be  can  claim  against  tlwra  is  indemnity  for 
actual  loss,"  a  view  which  is  adopted  by  Lord  Ten* 
terdoD  in  his  judgment  The  necessity  of  the 
assured  being  flnt  fully  indemnified  is  also  alluded 
to  by  Park,  J.  in  the  same  case : — "  This  point  has 
been  decided  ever  since  the  time  of  Lwd  Hard- 
wicke ;  so  much  so  that  it  has  been  laid  down  in 
text  writers  that  where  the  aaeuzed  wAo  has  been  m- 
denmijied  for  a  wrong,  .recovers  from  the  wrongdoer, 
the  insurers  may  recoTor  the  amount  from  the 
assured and  the  same  remark  applies  to  the  other 
casea  which  hare  been  cited.  [Lus^  J. — Suppose 
the  vessel  were  now  raised,  to  whom  would  she 
belong  ?]  No  doubt  to  the  underwriter.  rLcsB,  J. 
—And  that,  no  matter  what  her  value  m^ht  ba— 
even  though  it  exceeded  9000J^1  That  would  be  a 
case  of  salvage.  Tb.9  question  nere  Is  whether  the 
underwriter  la  entitled  to  be  suteo^ted  to  the  as- 
sured, so  as  to  bring  an  action  ^amat  the  wrong- 
doer until  the  assured  has  been  first  indemnified. 
In  BauJUld  v.  Banwi^  4  Camp.  229,  Lord  Eiien- 
borough,  C.  J.  said,  "  I  think  the  valuation  in  this 
policy  is  only  conclusive  in  settling  a  loss  upon  it 
between  the  assured  and  the  underwriters,  who  have 
subscribed  1^  wiUiout  taking  into  conaideratiLn 
what  has  been  transacted  between  the  assured  and 
third  persons.  If  a  total  loss  happens,  these  under* 
writers  shall  not  pay  more  than  the  amount  of  tha 
valoatioQ ;  and  if  there  be  a  partial  loss,  the  valua- 
tion rtwulates  the  amount  of  the  average  contribu- 
tion. I  will  likewise  take  care  that  tiie  assured  do 
not  reeovw  upon  the  whole  more  tluu  the  real 
value  of  the  subject-matter  insured.  But  I  think 
it  is  not  enough  for  the  underwriters,  on  aparticuUf 
policy,  to  show  that  tbe  assured  has  received  fran 
another  quarter  the  amount  of  the  valuation  in  that 
policy,  unless  this  amounts  in  point  of  fact  to  a 
compete  indemnity.  In  the  present  case  the  ship 
Insured  is  nroved  to  have  been  worth  above  8000/. 
Tbe  plahiUff  has  received  only  6000A  from  the  Loo* 
don  Assnranoe.  He  has,  therefcn^  an  interest  of 
2000^  to  which  he  may  mAj  the  policy  on  which 
the  action  ia  brought^  The  rule  of  law  deduced 
from  this  case  ia  thnaatated  inAmouId'allarine  In- 
sorano^  p.  860  (edit  of  1867>  "It  must  oaisfnlly 
be  bone  in  mind  tbataaagraeral  mis  dw  tbIiuc 
tion  is  onAp  amcltmvt  between  tke  parHu  to  lis  sosm 
po£wf  and  if  the  assured  haa  acni^t  to  protect  a 
tKvtion  of  his  intereat  in  any  subject  of  ioanranco 
by  one  valued  policy,  and  aftmrards  another  por* 
tion  of  his  interest  in  the  same  snl^ect,  by  a  sooiwd. 
valued  policy,  the  vatuatlon  in  the*  «w_poUiar  oa 
wUdh  be  bw  zeomndd^MtaofeJ 
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«am  he  may  xecorer  on  the  other:  provided  the 
Talne  of  his  intereat  in  the  subject  inaored  exoeeds 
the  amoont  in  the  policy  on  vhich  he  haa  recoTered." 
The  neoesaity  of  preTiooBlj  indemnifying  the  in- 
«nred  is  also  atladed  to  by  Blackburn,  J.  in 
deUrering  the  jadgment  of  thii  court  in  SHt^tr  r. 
JStaHak  aad  ScotiiaA  Marina  Inmrcmct  Compmy, 
L.  llopb  4  Q.  B.  692.  He  says,  "It  is  dear,  as  a 
natter  of  fact,  that  they  rthe  iosared)  elected 
to  come  npon  the  insurers  jor  an  indemnity  for 
a  total  loss,  and  that  by  so  doing,  the  insorers, 
when  they  hare  iademnifie-1  them,  will  be  entitled 
to  be  snlffogated  for  them,  and  get  what  they  can 
ont  of  the  hands  of  the  Americana  for  their  own 
beneflL"  So  that  it  comes  back  to  the  qontion 
whether  the  defendants  hare  been  indeamifled,  and 
it  is  submttted  that  they  hare  not,  auless  they  are 
held  to  be  estopped  by  the  Talne  ol  the  ressd  lost, 
which  Is  stated  in  the  ralued  policy. 

Sir  Q.  Botn/mtm,  Q.  C.  was  not  called  on  to  reply. 

OocKBtmir,  C.  J.— I  think  we  need  not  further 
trouble  Sir  George  Honyman.  We  are  satisfied 
that  oar  jodgment  must  be  in  f  arour  of  the  plaintiff ; 
and  I  groand  my  jadgment  in  the  matter  upon  the 
general  proposition  that  where  the  ralne  of  a  Tesael 
nisored  is  stated  in  the  policy  in  a  manner  to  be 
'CondttSiTe  between  the  two  parties,  the  Insurer  and 
fheiosnred,  as  regards  the  whole  Talue  of  the  thing 
insured,  then,  in  respect  of  all  rights  and  obligations 
which  arise  upon  the  policy  of  insurance,  the  parties 
are  estopped  between  themselres  from  disputing  the 
Talne  of  the  thing  insured  as  stated  in  the  policy. 
I  take  it,  then,  to  be  clearly  established  that  it  is 
one  of  the  rights  of  the  undnwriter  in  the  case  of  a 
total  loss,  that  whateTer  remans  of  the  vessel  in 
the  shape  of  salvage,  and  whateTer  rights  accrue  to 
tiie  Owner  of  the  thing  insured  and  lost,  pass  to  the 
underwriter  the  moment  he  is  called  upon  to  aatisf; 
the  exigency  of  the  policy,  and  he  does  so  satisfy 
it.  It  is  admitted  here  that  if  this  ahiphad  been  re- 
Otrrered  from  the  bottom  of  the  leal^  being  brought 
op  any  of  those  contriTancea  which  mod  era  skill 
and  science  hare  occasionally  made  arailable  for  that 
purpose,  the  body  of  the  TesseL  would  bare  passed  to 
the  underwriters.  If,  on  the  other  hand,  her  value  had 
prored  to  be  more  than  the  estimated  ralne  la  the 
policy,  the  underwriter  would  hare  been  entitled  to  the 
Teasel  so  recoTered.  But  I  think  it  is  clear  alsa  where 
we  iiare,  instead  of  the  vessel,  the  supposed  value 
ttt  the  Tessel,  or  so  much  of  it  as  the  delinquent 
Vessd  was  called  upon  to  contribute  for  the  loss, 
titat  BO  much  of  that  as  is  recovered  must  be  taken 
to  be  recovered  in  respect  of  the  lost  ship  and  to 
tepresent  it;  and  then,  just  as  the  underwriter 
would  be  entitled  to  the  ship  if  it  could  have  been 
bodily  got  back,  so  he  is  entitled  to  that  whicdi  ia 
ihe  representative  of  the  vessel  in  the  shape  of 
damages  to  be  paid  by  the  owners  of  the  vessel 
which  caused  the  collision.  It  seems  to  me  further, 
to  be  altogether  monstrous  to  say  that  where  there 
ia  a  case  of  a  valued  policy  and  an  open  p<^cy,  it  is  to 
depend  upcm  the  question  of  which  parta-ia  first 
vned,  iriwOer  the  underwriter  or  shall  not  be 
hound  to  pay  more  than  the  value  of  the  policy.  It 
ia  conceded  by  Mr.  SmiUi  that  if  there  were  a  valued 
policy  and  an  open  policy,  and  the  assured  was  first  to 
•ne upon  hia  open  p^cy  and  recover  his  8000J^,  taking 
the  flguies  he  has  put  of  6000^  and  3000/1— that  he 
waold  not  be  ratitled  to  Noover  on  the  valued  policy 
tto  whtde  UMmnt  (tf  that  poU«y,  but  only  to  mnon 
asooMtttnted  the  difference  between  the  amount  in 
tike  open  policy  and  the  amount  ti  the  estimated 
vahie  in  the  valued  policy.  So,  again,  it  most  be 
oonoeded,  that  if  this  sum  had  been  reoovered  first 
fn»n  the  owners  of  the  vessel  that  caused  the 
Auamn  the  udennitar  upon  the  vahwd  policy 


could  not  have  been  compelled  to  pay  Hbs  wliole  of 
that  valued  policy,  because  the  v^ue  of  ^e  remA 
u  between  them  must  always  be  taken  to  he 
the  amount  at  which  it  is  stated  in  the  policy. 
Though  Ote  proposition  certainlystartlesone  a  IMta, 
Oat  &e  underwriter  who  has  only  paid  GOOOiL,  the 
estimated  value  as  stated  in  the  policy  and  agreed 
upon  between  the  parties,  shall,  if  the  vessel  should 
prove  to  l>e  equal  in  value  to  that  amount  or  worth 
more  than  it,  get  all  that  can  be  recovered  in  respect 
of  the  loss  of  the  vessel— still,  tiiat  is  an  inddent 
that  arises  upon  this  novel  form  of  pcdiig%  in  wliidi 
the  value  of  Uie  vessd  is  taken  at  a  fl^  lum 
agreed  upon  between  the  parUes.  If  parties  w31 
enter  into  such  policies  they  must  take  the  conse- 
quenceL  and  I  do  not  think  we  can  bend  the  old 
rules  which  exist  in  respect  of  marine  policies  and 
wrest  them  from  that  which  was  their  ori^nal 
position,  for  the  putpose  of  adapting  them  to  theee 
new-^gled  forms  of  insurance.  It  has  always  been 
considered  as  a  setUed  rule  in  insurance  law,  as  I 
started  with  obserriog,  that  where  there  is  a  total 
loss,  the  underwriter  who  pays  upon  a  total  losa^ 
whether  it  la  an  actual  or  a  constructive  total  losa^ 
is  entitled  to  anything  that  remains  (rf  the  vesseL 
and  to  anything  which  would  otherwise  have  accrued 
to  the  owner  of  the  vessel  by  reason  of  his  owner- 
ship. Where  the  policy  ia  an  open  policy  and  simply 
a  policy  of  indemni^,  as  to  the  actual  value  of  the 
vmsel  no  difllcnl(y  would  arise  in  such  a  caae. 
It  is  only  because  we  have  here  a  valued  policy 
that  these  difficulties  present  themselves.  1  think 
we  most  still  apply  the  old  rules,  and  not  make  new 
ones  ;  and  if  a  pwty  chooses  to  have  his  vessel  or 
his  goods,  as  tiie  case  may  be,  taken  at  a  fixed 
valuer  instead  of  the  contract  bdng  one  similar  to 
what  it  is  in  an  ordinary  policy,  wUdi  is  simply  one 
of  indemnity  to  the  extent  of  the  real  value,  and 
any  benefit  thereby  accrues  to  the  underwriter,  tiie 
underwriter  must  be  held  entitled  to  it.  I  thln^ 
therefore,  on  the  whole  of  this  casc^  that  our  fnitgi 
meot  must  be  for  the  plalntiffB. 

Hsixoit,  J. — I  am  of  the  same  opinion.  Bfir. 
Smith  says  that  the  question  which  determines  the 
matter  in  the  present  case  is,  irtiat  is  the  effect  of 
the  agreement  as  to  the  value  of  the  vessel,  and  I 
agree  with  him  that  that  is  so.  Tho  basis  of  the 
contract  is  the  agreed  value  of  the  vessel,  aud  when, 
to  avoid  all  questions  as  to  the  real  valuer  the  paitiei 
Dome  to  an  agreemait  as  to  the  valuer  idiich  Is  ta 
be  the  basis  of  the  contract,  it  appeus  to  me  to 
follow  as  a  matter  of  course  that  all  those  rigfati 
that  spring  out  of  such  a  transaction  as  the  present^ 
must  apply  to  the  actual  agreed  value  which  is  the 
basis  npcm  which  the  parties  contracted.  It  appeait 
to  me  'Hieo,  wiOiout  saying  mor^  that  that  ia  tiw 
detennhdng  pt^t  of  the  case ;  and  I  realb^  cannot 
see  if  the  parties  do  for  tbe  sake  of  avoiding  all 
those  qnestions  which  would  otherwise  arise,  agree 
to  a  particular  value,  why  they  should  not  be  held 
to  agree  to  it  In  all  putposes  whidi  apri^  out 
the  policy. 

Ltrta,  jr.— I  am  of  Uw  lanie  t^ttnion.  A  pefwa 
Meeting  an  inaunmee  may  either  agree  with  the  in- 
surer aa  to  the  amount  whidi  is  to  be  conridered  al 
the  sum  forming  a  oomplete  indemnity,  or  he  van 
leave  it  open.  If  he  fixes  the  amount  which  he  » 
to  be  paid  in  the  case  of  a  total  loss,  and  the  under- 
writer accepts  that  amoon^  tiiat  amount  noit  be 
InndiBg  upon  both  parties.  If  mA  of  flte  pHflM 
agrees  that  a  certain  sum  shall  be  deemed  toMftB 
value  of  the  thing  insured,  tiie  underwriter 
case  of  a  total  loss  is  not  to  beat  Uber^tofl^^^ 
the  thing  is  not  wortii  so  much ;  be  is  btmadr 
the  amoont  fixed  upon,  whetiier  ft  is 
•mount  w  not.  And,  on  ttao  oynt  1 
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itUDiing  if  not  at  Ubm^  to  say  tbat  the  thing  la 
vorth  more ;  he  if  also  mrand  by  the  amonot  agned 
ttpon.  It  if  for  the  porpoee  of  art^dtng  aD  qnef  tion 
■bout  die  ralue  that  the  partiee  have  agreed  to 
tx.  the  amount,  and  Aerafore  for  all  porpofes  as  to 
the  adjHftmeat  of  the  raloe  under  that  poli<7,  both 
the  partfei  are  boand  1^  the  amount  eo  i^reed 
vpoD.  Ur.  Smith  admits  tiiat  the  midenniter  in 
tbe  jmsent  case,  having  paid  the  fnll  amonnt 
agreed  upon  in  the  policy  as  the  valne  of  the  thing 
iorared,  woold  be  entitled  to  the  wreek  if  he  eonld 
get  it.  ]7ow,  if  the  anderwiiter  here  got  the  wreck 
and  If  he  proenred  the  vrongdoer  to  rep^  the 
TMiel,  the  Tesael  so  repiured  wonld  still  belong  to 
fte  vndenrritw.  Wut  difference  can  it  make 
vhether  the  wrongdoer  repairs  tbe  thing  in  specie, 
or  pays  in  money  tiie  amomit  that  it  would  take  to 
repair  It?  In  either  case  the  Teasel  so  insured 
Moomes  the  property  of  the  underwriter,  by  reason 
of  his  baring  paid  that  which  both  parties  agree 
shall  be  deemed  to  be  the  full  ralne  of  tbe  pro- 
perty. It  follows,  therefore,  that  the  underwriter 
u  entitled  to  our  judgment. 

Judgnmtfor  At  piaint^t. 

Atton^ya  iac  the  plaintiff,  WiXamam,  BSt,  and 
Co. 

Attomeyf  for  the  defendant,  Shorn  and  Qwwan. 


OOUBX  OF  OOXKOH  PUUL& 

lU.  i,  and  Mag  6. 

Cjilughut  (app.)  t,  Dolvih  (reap.) 

Wrien^  aodety — Rtferenoe  io  iuttice — Sig^  of  ameai 
—20  ^  21  Viet.  c.  48  1.  2-21  ^22  Fief.  &  101 
«.  5. 

7%e  daa'simi  of  jutticu  on  <£anlffl  icAMsn  masiAara 
effi'umjh  todetita  nferrtdtalimwtAr  tk»n 
^cL&lOI  $.S,anjatat  tmd  eamMbereeuwtdig  a 
ijupenor  Cottrt  oa  a  am  stated  mder  fA«  20  ^  21  Ktcf. 
c  48.  Watta  v.  The  Juatices  of  Kent,  14  L.T.  £t^. 
448  iltiported  mm  Beg.  v.  Lambarde^  £.  J2». 

TUs  was  a  caae  stated  f or  the  oi^nlon  of  the  court 
hy  a  jnatice  ct  the  peace,  pumiant  to  the  30  &  2X 

Vict.  c.  48. 

The  judgment  of  the  court  haTing  turned  upon 
their  jurisdiction  to  renew  the  detdsion  ot  the 
jartieeonaeaseatatediiDdertlieaOftSI  yict.o.4S 
h  if  only  neoewaiy  to  gire  a  fuomary  of  tbe  facta 
stated  in  tiie  caee. 

The  complaint  waf  preferred  by  the  refpondent 
against  the  appellant^  who  was  the  secretary  of  the 
Boyal  King's  Lodge  Benefit  Society,  end  charged 
that  the  appellant,  on  the  25th  AniU  1868,  un- 
lawfully refused  to  pay  the  respondent,  he  being 
a  free  member  of  the  society,  ana  having  oom;^ied 
with  the  regolatloas  thereof,  the  sum  of  10^  being 
the  sum  allowed  by  the  third  role  of  the  society 
for  the  funeral  of  tbe  wife  of  a  free  memb^ 
thereof. 

The  mke  of  On  fodety  were  certified  by  the 
Begiatnr  of  Aieodly  Soelettei}  and  1^  lale  86 
diqintee  under  the  rules  between  members  and  the 
tmstees,  treaaorer,  or  other  officers,  were  to  he  re- 
ferred to  juatices  pursuant  to  the  21  &  22  Vict, 
c.  101,  a.  6,  under  which  this  complunt  was  made. 

The  dispute  between  the  parties  turned  upra  the 
ocHutruction  of  two  td  tiw  rulea,  and  tiw  Question 
for  the  opinion  of  the  court  was  whether  the 
maglstrato^s  cooatmotion  of  mle  14  vae  coxxect  in 
point  of  law. 

ZHfer  (T.  AtUnaon,  Bujt^  irith  liim>  for  the 


appellant,  contended  tint  the  magiatrate'tt  constrao- 
tirai  of  the  mle  was  Incmrect. 

Warton,  for  the  respondent,  contended  tiiat  the 
magistrate  waa  in  the  position  of  an  arbitrator,  and 
that  bis  dedsion  was  finaL  He  referred  to  tbe  4  A 
Wih.  4,  c.  40,  s.  7,  hr  which  provision  was  made 
for  referring  disputes  Detwem  members  of  friendly 
sodeties  to  justices.  By  the  18  &  19  Yict.  c.  98, 
s.  40,  it  waa  enacted  that  dinrates  should  be  decides 
according  to  therulM,  and  that  such  decision  shonhl 
be  bhid^g  and  conclusive  withoot  appeal.  That 
section  contained  a  proviso  that  where  by  tfa» 
repealed  Acts  dlnmtes  were  to  be  referred  to 
juatices  they  should  be  referred  to  tbe  Connty  Court 
jndgea,  and  that  proviso  was  repealed  by  the  21  ft 
22  Vict  c.  101,  s.  6,  wbidi  again  snbatitntedjustleea 
for  the  Coun^  Court  judges,  but  did  not  alnct  tlw 
earlier  part  of  tbe  section.  He  cited 
Ori«p  V.  Banbwry,  8  Bing,  994; 

Dwania  on  Statutea  868, 2ad  adit,  t 

Contervaton  of  ths  l^iamea  v.  HaU,  L.  Bep  S 
CP. 415,;  l8L.T.Bep.K.  8.361; 
rSKATai^  J. referred  to Hn.  y.Evaa*.  2&L.J.  10&, 
if.a;  18L.T.BflV.861.] 

JSomu  (tmaau  cvrkt)  mted 
£m.  v.  Lambarda  wnd  otherat  L.  "Rep.  1  Q.  B.  38$ 
fxepotted  nom  Watta  v.  Juaticea  of  Emt, 
L.T.Bap.N.B.448)i 
where  Hte^  J.  in  the        Conrt,  dedded  that  a 
diapute  referred  to  juatices  nnder  tiie  21 A  2S  TietL 
c  101.  e.  6,  waa  within  the  20  ft  21  Vict.  c.  ^  and 
that  the  juatiees  were  bound  to  state  a  can. 

WtxrtoH  contended  that  as  that  waa  a  decision  of  c 
fingle  jndg&  ansl  no  reasone  were  given,  it  was  nok 
binding  on  this  conrt 

Liater,  in  reply,  contended  that  the  magistrat» 
heard  the  case  aa  a  justice  of  the  peace,  and  not  a* 
an  arbitrator,  that  a  case  stated  under  the  20  ft  21 
Vict  e.  48*  was  not  an  appeal,  and  that  the<Luestioa 
was  already  dedded  1b  B^.  r.  Ltm^ank. 

Cuft  mivt  vultm 

ilaif  6. — ^H.  Sms,  J.,  now  deliveied  tbe  judgment 
of  the  court  (Byles,  Keating,  and  Montague  Siailh. 
JJ.)— A  dispute  between  a  member  of  the  Boyal 
King's  Lodge  Friendly  Sodetv,  and  OM  of 
officers  of  tfie  society,  was  dedoed  1^  a  magistrate; 
but,  at  tbe  instance  of  the  officer  of  tbe  socie^,  the 
magistrate  stated  a  case  far  the  ojrfnion  of  tU* 
conrt  under  20  A  21  Vict  c48,  s.  2.  Upoa  tiw 
cafe  coming  on  to  be  beard  before  ns,  it  ww 
jeoted  by  the  re^oodent  that  then  waa  no  power 
in  the  magistrate  to  state  tbe  ease,  on  the  gievaA 
that  he  acted  as  a  referee,  and  that  bis  decision  waa 
without  ameaL  By  the  Sfilh  mte  of  titie  fode^,  10 
is  provided  that  disputes  arising  between  menwes* 
ana  any  officers  the  sodety  shall  be  referred  t» 
justices,  pursuant  to  21  ft  82  ^et  e.  101,  a  5.  UpoD 
conrideratioa  of  tbe  Vrtendly  Soolaties  Act^  v» 
think  no  appeal  Ues.  Ibe  18  ft  19  Yiet  c  68,  a  «(L 
enacts  tiiat  even  dlepnto  between  a  meBsbar  aaa 
offioers  of  the  sodety  shall  be  dedded  in  tbe  maoMV 
directed  b7  the  rulee  of  suoh  sodety,  and  e»presrily 
enacts  that  '*the  dedsion  so  mad»shMl  be  Uaduig  and 
condosive  on  aU  narttesi  wilfaoM  appeaL"  Tbsa  ft 
jmviMia  added,  that  where  the  roise  of  ainrsods^ 
dMll  have  dtreeted  disputes  to  ho  setenea  to  la»> 
tioes,  audi  disputes  aball  be  refemd  to  and  deoUed; 
by  tbe  County  Court  as  theretoafter  mentionedi 
tSo  41ft  seetton  then  pwvides  for  tbe  settlement  of 
otiter  disputes,  besides  those  by  tbe  rules  refarrei 
to  justices,  by  tbe  Connty  Coort^  and  dedans  that 
Its  dedtions  shall  not  be  subject  to  appeal.  The 
County  Court  waa  tlms  by  tbe  pcoriee  eC  ^«Mi 
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WcUtHi  M  18  &  19  Vict,  c  63,  auUtitoted  for  the 
jaitlces;  but  their  dedaioa  was  without  ap^i«al. 
The  miMtitatton,  howerer,  did  not  long  cootinae 
to  exUt,  for  by  21  &  32  Vict.  c.  101,  i.  6,  the  pforiso 
of  the  40th  KctioQ  of  18  &  19  Viet,  waa  repealed, 
and  "  in  Uea  tbeieof,"  it  waa  eaacted  that,  Where 
the  rolea  of  anr  eociety  shall  direct  dixputea  to  be 
referred  to  juanoea,  tlieo  a  juatice,  upon  oomplaint 
made  by  any  member,  Ac,  may  aummon  the  per- 
•ona  against  whom  ooi^ilaint  is  made  at  a  time  and 
{lace  mentioned,  and  any  two  justices  then  pre- 
sent, "ahaU  proceed  to  hear  and  determine  the 
•aid  complaint,  which  oomplaint  shall  be  heard 
and  determined  in  manner  directed  by  11  &  12 
Tict.  c  4S ;  and  inch  justices  may  make  anch  order 
thereupon,  either  for  payment  of  money  or  otber- 
Tiae,  together  with  coata  not  exceeding  lOx,  as  they 
ahall  think  flt."   Now  this  Act  which  repealed  the 
nroTiao  of  the  40th  aection  of  18  &■  19  Vict,  c  63, 
left  unrepealed  the  body  of  that  aection,  which 
enacted  toat  every  dispute  abould  be .  decided  in 
manner  directed  by  the  rules  of  the  eociety,  and 
Oat  the  dedsion  ao  made  abonld  be  **  binding  and 
oonclusive  on  all  parties  without  appeal."   Hie  Act 
of  20  &  21  Vict.  c.  43,  empowering  justices  to  atate 
a  case  for  tlie  opinion  of  the  conrt,  had  passed  in 
the  interral  between  the  abore  two  Friendly  Socie- 
ties Acts.  It  was  contended  by  the  appellant,  that, 
as  the  complaint  is  by  SI  &  82jViot.  c.  101,  directed 
to  be  hoard  and  determined  by  justices  in  muiner 
directed  by  II  &  12  Vict  c.  43,  they  hear  and 
determine  it  as  justices:  and  that  the  power  to 
itate  a  caae  under  20  &  21  Vict  c.43  arisea,  aa 
in  other  complaints  heard  and  determined  by 
them.  This  contention  of  the  appelluit  amonnte 
to  au  aaaertim  that  there  is  an  implied  repeal 
of  the  40th  aection  of  18  *  19  ^ct  c  68,  and 
it  appeara  to  na,  on  an  ezaminaUon  of  the  statute, 
that  such  an  imfdication  cannot  be  made.  It  was 
further  contended  that  the  power  to  state  a  case  waa 
for  the  aasistance  of  the  magistrates,  and  waa  not 
an  appeal.   Bnt  an  examiaatitHi  ot  the  proTieiona  of 
SO  &  21  Vict  c.  43,  doea  notsuroort  that  contention! 
No  doubt  the  proceeding  on  a  caae  ia  only  upon  a 
determination  erroneona  in  point  of  Uw;  but  in 
form  and  aulMtonce  it  ia  an  appeal  from  the  magis- 
trate.  It  is  giren,  after  the  determination,  to  the 
disaatiafled  par^,  who  is  called  "  the  appeUaot," 
and  the  procee&ng  "  an  appeal."    Farther,  the 
eet  of  me  4th  and  6th  aectiona  is  that  the  justicea 
are  bound  to  state  a  case,  nnleaa  the  application  be 
MtoIous  j  and  if  tiiey  refuse  the  Court  of  Queen's 
Beach  may  compel  them  to  do  ao.  Then,  by  sect  6, 
the  court  to  which  a  case  ia  transmitted  may 
not  only  revere^  affirm,  or  amend,  but  may 
aake  awdi  other  order  in  relation  to  the  matter 
as  they  may  think  flt  It  aeema  dear,  therefore, 
that  the  proceeding      way  of  case  is  an  appeal 
from  the  determination  at  the  justloea,  and  that 
such  a  proceeding  ia  oi^xMed  to  the  enactment  of 
Met  40  of  18&19Vict  C.68,  that  ■<  the  decision  " 
(wlien  made  in  manner  directed  by  the  rules)  "shall 
be  binding  and  condnaire  on  all  parties  without 
j^pesJ."  The  0Ui  section  of  21  &  22  Vict  c.  101, 
il»pears  to  us  to  do  no  more  tiian  prescribe  what  the 
mod»  of  procedure  before  the  justicea  shall  be 
Moording  to  It  &  13  Vict  &  43  ;  and  that  it  was 
not  meant  to  take  from  them  the  charactw  at  re- 
fereea,  Tic,  penooa  to  elected  by  the  society  to 
decide  apon  their  disputea.  The  limitation  of  costs 
to  10a.  dunri  also  that  the  Lerislatnre  meant  the 
yroceediiv  to  be  inexpensiTe.  If  we  were  to  hold 
tfaat  Oiis  appeal  lies,  we  should  attribute  to  the 
tegisUtttre  an  intentiou  oppoeed  to  the  whole  poU^ 
vpoa  vhiob,  in  this  respect  the  Friendly  BoSetiea 
Acta  are  founded.  Throoghoat  the  series  of  statutee 
OB  the  subject  it  has  been  provided  that  dispates 
liMiraBniiHnitanaiidllNioGla^aie  to  bedccUed 


by  arbitration  only;  and  the  oonrta  have  gUnA 
effect  to  this  poliOT  by  hdding  tiiat  the  juriadtottoa 
of  the  St^enor  Courta  in  aw:h  caaea  was  ooated. 
althoogh  not  taken  away  by  expteea  wends.  See 
the  caaea  at  law  of  Crim  r.  Bn^my,  8  Bing.  894  ; 
Ex  parU  PasWy  5  D.  &  L.  679 ;  and  Bernt  T.  fTJUlr, 
17  Q.  B.  995.  In  the  laat^Bentioned  ease  Lord 
Campbell,  C.  J.  in  ddlTeiing  the  jndcnMDt  of  the 
cour^  aaya ;— "  In  Ex  parU  Pmt,  S  D.  *  L.  6Z9, 
Erie,  J.  after  fuU  argument  and  great  deliberalioii, 
put  this  constrocUon  on  the  27th  section  <A  10  Geo. 
4,  c.  56,  considering  it  to  be  the  ezpceased  intoitioa 
of  the  I<egislatnre  to  protect  sodetiea  and  ttidr 
members,  who  are  genmlly  pasooa  in  an  inferior 
rank  of  life,  with  small  meaaa^  from  tiie  vesatioa 
and  ruin  whidi  might  be  hroDght  nptm  than  by  liti- 
gation in  courta  of  law,  and  to  ptoride  for  tMm  a 
domestic  Uibunal  by  which  all  their  dlffocDce* 
might  be  speedily  decided,  and  at  very  small  ex- 
pense."  llie  courts  of  eqiUty  bare  gireo  the  same 
construction  to  the  Acta.   In  Armilage  t.  fPo/Iw, 
2  K.  &  J.  211,  where  a  question  arose  under 
tbe  Benefit   Building    Societies   Act  (6*7 
WilL  4,  c  82),  Wood,  V.C.,  says,  "The  Legi,- 
lature  intended  carefully  to  prorlde  that  these 
societies  shorild  not  be  dragged  before  courts  of  l»w 
or  equity,  if  it  could  poaaibly  bo  avoided,  and  haa 
tdcen  care  to  enact  that  the  whole  discussion  <d 
these  affairs  shall  bo  disposed  of  in  a  chei^  aDdntm- 
maiy  manner,  by  the  deciaion  of  an  arbitrator  or 
juatice,  as  tlie  parties  ahaU  choose ;  and,  when  they 
have  once  nude  their  selectkm,  tbe  power  of  the  jua* 
tioea  or  of  the  arditrator,  acting  always  within  the 
rules  of  the  sodety,  is  complete,  and  is  not  subject 
to  revision      any  court  of  law  or  equity.   That  ia 
the  i^imazy  matter  to  which  attention  most  be 
drawn ;  and  it  Is  neceasarv  to  be  extremely  carefiU 
that  the  jurisdiction  of  the  conrt  ahall  not  be  aet 
up  to  control  tbe  arbitmtora  ao  selected,  except  i^on 
a  very  clear  and  distinct  ease  being  made  out  of  the 
abuse  of  their  office."  The  gist  of  Uiese  deciaifnis 
is,  that  the  peraons  selected  by  the  rules  to  settle 
disputes  are,  whether  justices  or  other  refoees,  to  be 
te^rded  as  arbitrators ;  and  the  exc^m  in  Wood, 
V.Ca  judgment  refera  to  tiie  well-known  equitable 
relief  afftwded  in  the  caaea  where  arbitnuors  have 
misconducted  themaelvea,  and  abnaed  their  powers. 
There  is  no  authority  to  be  fonnd  for  tiio  view  of 
the  appellant  except  a  dedaion  of  Shee,  J.,  in  the 
Bail  Court,  where  that  learned  judge  bdd  that  the 
jostices  were  bound  to  grant  a  case  under  20  &  21 
Vict  c.  43;  if^.  V.  JjuiSard»,  L.  Bep.  1  Q.  B.  888. 
But  in  tiie  reports  of  that  caae  it  doea  not  appear 
that  aect  40  of  the  18  &  19  Vict  c  63  was  brought 
to  tbe  attention  of  the  learned  judge,  not  that  the 
earlier  statutea  and  the  deciuons  upon  them  were 
referred  to.  With  every  reajied,  therefor^  for  the 
learned  judges  we  cannot  consider  that  dedsion  bind- 
ing upon  a  qnesU<ni  of  anch  great  practical  import* 
ance.  In  the  resold  we  come  to  the  condition  that 
the  magiatrate,  in  hearing  this  dispute,  acted  in  the 
character  of  an  arbitrator  under  the  rules  of  the 
Bodety,  and  consequoitly  that  hia  decision  cannot 
be  reviewed  by  thla  court  npon  the  caae  stated,  and 
that  the  appeal  abould  be  dumiaaed. 

Appvd  dinuntd  iwrt  esala. 
Attone^  for  appellant  Chdfi^  and  Evheru 
Attoaey  fbr  respcmdenti  S,  T.  BAvU, 
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COVRT  OF  aZOHXOUXB. 

Kepottsd  tar  KlAHBud  K.  Zasut,  Esvni,  B>Rl>ten-«t-Iwr 

/Hdhy,  Jaa,  ai. 

Bsa.  V.  Eatbs. 

Exdte—Amteal—Iiotict  of  <ameai— Notice  of  ktarimg 
—Adimmparlg-~7  4r9  Gm.  4,  c.  68,  «^  88-4  ricf. 

Tit  ospaSmC  a«  tq^paof  ajftuMtt  a  emetelum  imt/sr 
Rteim  Aeta  bgttMof  Ike  jiatiot  of  Liverpool, 
aerved  notice  oj  kearitig  of  the  appttd  by  Uaving  noticea 
mik  derka  at  the  nmelioa  plaeea  of  bmaineaa  of  the 
im  magiatratea  ta  lAverpoot,  and  aUo  by  teavioy  a 
notice  with  a  derk  at  the  exaae  office  in  Liverpool. 
7Xe  oa  whMe  infbrmttioit  the  comnelwn  waa 

otanntfrfiMieM  A  oa^^ro/  exeiae  at  Liver- 
poolt 

BM  that  no  aaffteitHt  notice  of  hearing  had  been  given 
««Aia  (Ai  tSrd  aeetion  of  7  ^9  Geo.  4,  c.  58,  and 
4  FTc/.  e.  20,  a.  SO,  the  first  of  which,  heaidea  notice 
to  the  juaticea,  rtquirea  notice  of  hearing  to  be  gtven  to 
the  "  adoerae  partyf"  and  the  aeeond  q/  which  rtquirea 
it  to  be  given  to  or  bft  at  the  place  of  abode  of  the 
re^ndent. 

The  oppe&mt  in  the  aame  appeal  gave  a  written  noti^  of 
appeal  to  the  clerk  to  the  juatieaa  in  etwrf  immediately 
after  the  eonoiclion,  the  twojaatieea  being  then  preaent  .- 

Seld,  a  avfficient  aervice  <^f  the  notice  of  omeal  vpon 
the  Juatteea  within  7^8  Geo.  4,  c  68,  f.  88. 

Cue  lUted  by  tbe  Recorder  of  Lirerpool  for  tlw 
of^don  and  dliection  of  tbe  Cooit  of  Exchaqner 
under  7  &  8  Geo.  4,  c  53,  84,  the  faeU  of  irliich 
were,  lo  fu  ai  material,  ai  foUowi : — 

Thia  was  an  qweal  by  DaTid  Earei  to  the  Hid- 
sammer  Quarter  Seailons  for  the  borough  of  Lirer- 
pool,  holden  on  the  18th  July  1869,  from  the  judg- 
ment <d  two  juaUcei  <rf  the  borough  in  the  matter 
of  an  faifonnation  exhlUted  by  Benjamin  Erani^  an 
ofllcer  (tf  exciH. 

Tbe  appellaot  was,  on  the  16th  Jnne  1669,  con- 
victed by  the  said  justioes  in  a  peoalfy  of  lOW^^  for 
bdng  concerned  In  the  remoru,  deposit,  and  con- 
cealment of  a  quantity  uf  ezciseabte  goods  contrary 
to  the  prorisions  of  tbe  7  £  8  Oeo.  4,  c.  58.  The 
informatioa  on  which  the  said  couTiction  was 
obt^ned  was  laid  by  tiw  said  Benjamin  Erani,  who 
WM  an  d!Bcer  ot  exdse^  Uun  and  still  acting  and 
redding  inLircrpool. 

Immediately  on  the  conviction  being  tmnowiced, 
the  appellant's  counsel  stated  rerbally  m  court  that 
his  client  would  aroeal  against  the  said  ooaTiotion. 
About  the  aame  tune  the  attom^  for  the  appdlant 
■erred  on  the  dark  <rf  die  magiitrataa  of  the 
borough  <tf  Idrenwcd  a  notice  of  meal,  the  said  two 
DWw^atea  and  UM  sidd  (tok  tlien  Mng  In  court. 

Such  attorney  at  the  same  time  lumded  a  copy 
of  inch  notice  to  Mr.  William  Tyodall,  the  attorney 
who  represented  the  laul  Benjamin  Brans  on  the 
heaxing  ot  the  said  information,  the  Mid  Benjamin 
Erana  being  present  at  sndi  hearing;  Hr.  Tyndall 
at  once  handed  it  back,  stating  that  he  declined  to 
accept  it,  and  that  the  appellant's  attorney  had 
better  look  at  the  Act  of  Parliament,  because  the 
legal  preliminaries  to  an  appeal  being  heard  were 
numerous  and  intricate.  Hr.  Lynch,  the  amdlant's 
attoni«y,  fntiited  that  the  serrioe  on  Bibr.7l^ndall 
was  a  suflhdent  notice. 

The  following  is  a  copy  of  tbe  notice  before 
mentioned : 

To  John  Torr  and  Alfred  Tamer,  Evqrs.,  Sitd  to  the 
Commisiionen  of  Enaw. 
1  amcAr  gin  job  notloe  that  I  intoad  to  nvsal  eiHiiat 
the  dsoMm  tUs  dar  »ede  acainst 
Dated  the  Uth  Jirne  UBS. 

Datid  Eatxs,  per  Tssut  and  LnrcH, 

Attorneys  tetteasM  Darld  SkrWi 


On  the  17th  Jnne,  about  mid-day,  the  iqmellant'a 
attorney  caused  another  notice  to  be  serred  on  tlie 
head  offloer  of  exdse  at  Lirerpool ;  on  the  same  dMj 
at  Oree^  a  awy  of  aueh  notlee  was  peraonally  semd 
on  each  of  the  jnaUcea :  and  a  copy  was  in  llk» 
manner  serred  on  a  clerk  in  the  office  of  tbe 
clerk  of  the  peace,  lliis  notice  was  addressed 
to  Evans  aod  the  two  juitioes,  and  set  forth  app^ 
lant's  intention  of  appealing,  and  the  grounds  on 
which  he  intended  to  rely.  On  the  5th  July  tbe 
appellant's  attorney  caoaed  to  be  aamd  a  nonce  of 
hearina  of  the  appeal  on  elerka  of,  and  at  the  plaoea 
of  business  of  each  of,  tbe  conrloting  magiBtrateii. 
On  ths  same  day  a  like  notice  was  left  at  the  excise 
office,  in  tbe  borough  of  IjiTerpo<d,  with  a  clerk 
there.  Thia  notice  was  addressed  to  the  commis- 
sioners of  ezcia^  Benjamin  Erans,  and  the  two 
justices.  The  question  for  tlw  oonrt  was,  whether 
the  appellant  had  giren  the  ootloes,  Md  oomplted 
with  tne  preUminsones  necessary  to  entitle  him  to 
hare  the  said  appeal  heard. 
Tbe  7  &  e  Geo.  4,  c  58,  a.  83,  enacta  that— 
No  ancli  appeal  aa  atorowild  alull  be  allomd  naleas  the 
party  or  paruee  appellant  ahall,  at.  and  Immadlatalj  upon 
the  alTin;  ot  the  Jndgtiient  appealed  agalaat,  ^Ire  notloa  In 
writing  of  aocli  appeal  to  the  oommuirioBen  of  ezdse  or 
the  joiticee  ot  thepeaeareapectlYelr,  fron  whose  Ju^nunt 
ancB  appeal  aball  be  mada ;  and  alao  to  th«  mdrerae  wmrij 
or  partiea  in  inch  appeal,  and  ihall  lodge  waab  notioe  ax  tta 
offloe,  or  with  Uie  reciatrar  of  the  oomnUaaionare  of  appeal^ 
or  with  the  olerk  of  tlie  peace  for  tbajoatloea  ot  tha  peaco 
at  each  gansnd  qaartsrssesloiia  aa  atomsaid  reapeotlTev,  tar 
and  bafmw  whom  audi  appeal  ia  to  baflnaUjradJndgedaiKl 
determined,  and  no  aach  appeal  aa  algreeaid  Bhell  be  heard, 
imleai  the  party  or  parttea  appeUaat  os  sneh  i^mal  ehall 
one  weak  at  teaat  before  such  appeal  la  to  oe  flaallj 
adjudged  and  datermlns^  gtwn  noltoa  in  wiitiii||  to  the 
adTarse  party  or  partlea  on  eadi  i^^peat  at  uta  Una 
and  plaaa  when  aooh  appeal  Is  to  ba  hmx6. 

It  ii  also  en»cte<l  by  4  Vict  c.  20,  a.  SO,  that 
The  notice  of  tbe  timie  and  place  when  and  whet*  aay 
appeal  to  tbe  Barona  ot  Her  Ifajea^'a  Coart  of  Exdieooar, 
or  w  the  jnatioeB  BMemMed  at  tbe  qwtrtar  ■BMlona  of  the 
peaoe  la  lo  be  heard,  ehall  be  given  on  the  part  of  the 
appellant  to  or  left  at  the  place  of  abode  of  the  respondent 
aeren  clear  daye  at  least  before  anch  appeal  la  to  be  heazd 
and  determined. 

L.  Teazle  for  tbe  appellant — ^It  will  be  contended 
that  personal  serriee  of  notice  of  appeal  on  the 
maglitrates  was  necessaiy,  and  that  there  was  none 
here.  I  contend  that  the  notice  here  giren  was  raf- 
fldrait,  bang  giren  to  tbe  deik  of  the  peace,  th^ 
officer,  in  their  presence.  The  serriee  also  on  the 
adrerse  party  waa  aufflinent.  The  more  substantial 
difficulty  aiiaes  out  of  the  mode  in  which  notice  of 
hearing  was  giren;  it  will  be  urged  that  Beojanin 
Erans  was  the  adrerse  par^  witiiin  the  meaning  of 
the  statute.  The  notioe  was  certainly  neither  giren 
to  him  personally  nor  left  athiijplaoaof  abode}  bnt 
it  ia  aubmitted  that  gubstantialfy  tiie  exdia  autho- 
rities were  tbe  adrerae  parties,  and  the  notfoe  wu 
left  at  the  e»siie  office. 

C.  RaaaeU  (with  bim  the  Attomaf-Genend^  tbe 
SoKdtor-Qeneral,  and  LotJee,  Q.  C.)  for  the  Crown. — 
In  the  absence  of  any  statutory  prorision  for  sub- 
stituted serriee,  a  notioe  must  be  serred  personally. 
The  notice  to  the  jmtioeg  waa  pna  to  ne  cUiik  of 
the  peace,  and  waa  tiierefMe  inaoffldently  mred. 
Then  the  point  as  to  tlie  notice  hearing  la  dearly 
fatal.  Tbe  adrene  patty  is  the  person  on  whose  in- 
formation the  conriction  ia  obtained,  not  those 
under  whose  orders  he  may  be  acting.  He  is  ttie 
person  who  legally  represents  the  prosecution,  and 
the  notioe  most  be  giren  to  him. 

The  CouBT  (K^y,  C.  B.,  and  Martin  and  Pigott, 
BB.)  were  of  opbnim  that  the  notice  of  ai^eel  to 
the  jnaUoea  waa  inffldent,  but,  btiiw  of  opinloD 
tiiat  no  suiBeieBt  notloo  of  hearing  bad  been  giren, 
gare  judgment  for  tbe  Crown. 

Judgmtnt/br  th»  Ooan, 


Ex.;] 


Pkebk  xvd  tiTHBHB  V.  Thb  Botal  Bakk  ot  Livxrfool. 
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Jm.t9md$U 
FasHK  AXD  otaus  v.  Thb  Botal  Butk  <w 

IiITBRPOOL. 

Letter  o/^  enAl — Agreement  fiy  bmA  to  accept  and  pay 
pbtiiUiJV  bilh — BreadI  ^  amtraet  to  pe^ — Actum 
mainet  d^endantt  far  hrtoA — Tvt  or  contract^ 
Damaffet—Sfeature  i^— Nominal  or  nAetantioL 

Tie  plaintifft,  a  ,firm  of  ri%tnkant»  bnitieee 

at  AJexanA-ia,  and  having  a  bntnci  firm  at  Liverpool, 
being  destrous  of  mtrdasiag  grain  at  AUxaniiria  and 
Mbipping  it  to  England  for  itde,  oblaiiied  from  tit 
d^endanu  a  Utter  of  credit  axthoritiMg  ih»  Altxtat' 
mia  firm  to  draw  bUit  vpon  the  d^endmti  botdc 
eacdnH  grain  to  aentjiirward  to  Hn^andi  the  de/in- 
4umt»  mrebjf  t^reeing  to  aeeept  the  aaid  JmMm,  and  to 
poj/  them  at  matwitg,  the  jmiKtiffk  aJeo  wnArtakinq 
to  provide,  £y  i^Be  of  lading  for  the  grain  eh^iped  to 
JEngland,  for  the  bii/a  to  m  dramt,  to  that  tie  defen- 
dante  thould  be  piaced  in  fvndt  while  the  biiit  were 
running,  bjf  the  proceeda  of  the  take  of  the  grain  to 
en^ie  Imm  fa  meet  aadpag  tite  aaid  Inat  at  maturi^, 
■tmd  to  to  he  kat  ma  of  eaih  adoaneeii  /or  whot 
aeeommodation  tte  defendantt  were  to  receive  a  earn- 
MtMum  of  one-half  per  cent.  Under  Aat  arrange- 
Mfnf  to  the  amount  of  21,926JL   were  drawn 

bg  the  plaintifft  at  Alexandria  vpon,   and  were 

'  ncc^tta  bg,  the  defendante^  and  Junde  exceeding 
that  amovnt  were  dm/poidiiao  the  Semk  bv  thephun- 
t\ffi  before  the  NBe  became  due.  Storug,  however, 
itfore  the  matuntg  of  the        the  bank  eunended 

'  pcigmmit,  and  gave  notice  fo  the  plaintiffi  that  the 
mon^  lodged  bv  the  plaint^  against  the  bank's 
atxeptancea  of  the  platntiffr  biHg  could  not,  under 
fretent  ciramutancea,  be  ao  edited.  Thereupon  the 
^aiatiffi  at  once  borrowed  the  neceaaarg  amount,  at 
o  commanan  ot  2^  per  eent.,from  financial  agenta  in 
jAverpooL  Thieoommiegion,amomtinglo6tSL\la.^d., 
together  mlh  44/.  IS«.  4^.,  the  e:q)enaea  of  noting 
and  protesting,  and  97L  4s.  Sd.,  the  coata  of  tetegrmkic 
messagee  to  and  from  Alexandria  and  Livopool,  for 
the  pwrpoee  of  gioi^  and  rnittving  information  on 
the  taojeiU,  to  and  fhm  the  holdera  of  the  bilia,  and 
taotrtaudag  the  beet  means  of  protecting  the  plaintifiV 
credit,  waa  paid  bg  the  phunti^t,  amovnting,  in  the 
whole,  to  G&Oi  8c.  tmd  m  an  action  to  roeooer 
back  that  amount  from  the  d^endanta,  as  damages 
miatained  by  the  pinntijffi  ig  natom  qf  Umiraaeh  of 
contract,  it  waa 

Meld,  bg  the  Court  ofExehemter{Kelfy,  C.  A,  and  Martin, 
Ommell,  and  P^t,  BB.)^  that  thspkdntiffa  were 
aiOiikdf  w  an  aeliaiioii  yaetu/  cwifii.^  toreeouer  the 
above  vmtiemd  ettettd  euma  from  the  defondante,  at 

•  Awqjf  naMroAr  a»d  prooeimatdg  fiawing  and 
resulting  from  the  latter'e  breach  of  contract  to  aooept 
and  pag  as  aaid  billa ;  and  that,  cgr  their  notiee  to  the 
plaintiffs  of  their  inabilifg  to  meet  the  bills  at 
maOtrtijh  the  defendante  mutt  be  taken  to  have  give* 

.  an  implied  MOictiM  to  the  plautHfft*  imauriag  such 
eapenaes  tmdtr  the  anmnataiieei. 

Thii  was  an  action  hy  the  plaintiffs,  as  draren 
«f  certain  bills  of  exchange,  to  recover  damage* 
tnm  the  ^endanu  for  a  braudi  vi  their  contnet 
to  aeeepc  and  pay  the  lafd  Ulla  vben  the  same  be- 
came dne;  and  by  their  declaration  the  plaintiffs 
stated  that  the  plaintiffs'  Alexandria  firm  being 
mbont  to  purchase  and  ship  to  England  for  sale 
cotton  and  grain,  it  was  thereupon  agreed  by  and 
between  the  plaintiffs  and  the  defendanti  for  oom- 
miseion  and  reward  to  tha  deleiidaiita  in  ttat  ha* 
half,  that  the  defendaota  AottU  Moapt  dmfta  drawn 
l^y  the  pUiatifls'  aaid  AJexandria  Arm  npim  Ae . 
defendants,  for  the  payjutnt  of  the  prioe  of  the  Mid 
oottOB  and  giaii^  and  (bat  the  plaintiffs  shooid, 
fcom  time  to  tini%  pay  orer  to  tw  defoodante  the 
pioceeda  at  the  sales  of  the  said  cotton  aadjBQuo, 


to  be  Mpropriated  hy  the  defendants  to  meet  and 
pay,  and  that  thereout  they  eboukl  meet  and  pay, 
the  said  drafts  so  to  be  aeoepted  fay  them  aa  afor^ 
said,  as  and  when  the  aame  should  become  doe  and 
payable.  And  th^  under  and  ia  ponoance  of  the 
said  agreement,  certain  drafts  were  drawn  by  their 
Bud  Alexandria  firm  upon  and  accepted  by  the 
defmdants,  amoonting  togethtf  to  wit  to  the  sum 
of  ai^nsL  Us.  Id;  and  betoe  the  laid  dnfta  or  any 
of  them  became  doc^  the  pklntlffa  from  time  to  tbne 
paid  to  the  defendants,  to  be  at^roptiated  to  and 
for  the  porpose  of  meeting  and  paying  tiie  aaid 
drafts,  moneys  in  the  whole  exoeeding  the  aaid  sum 
of  21,928iL  12«.  IdL,  and  more  than  snffldrat  to  meet 
and  pay  the  said  drafts ;  and  the  defendantl^  betoe 
and  at  the  time  of  the  bnadMi  of  agraanwnt 
bereioafter  mentioned,  had  in  tbair  hands,  under  and 
in  pursuance  <tf  the  sa^  agreements,  moncTS  for  the 
purpose  of  and  appropriated  to  meeting  and  paying 
the  said  drafts,  as  and  when  the  ssme  became  due* 
exceeding  the  siud  sum  at  21,928/1 12s.  IdL,  and  more 
than  sn^:ient  to  meet  and  pay  the  said  drafts ;  and 
all  things  were  done,  &c^  to  entitle  tiie  plaintiffs  to 
a  performance  b^  the  defendants  of  the  sud  agree- 
ment, and  to  maintain  this  action  for  the  breaches 
theteof  bereioafter  mentioned ;  yet  the  defendant^ 
before  the  said  drafts  or  any  of  them  became  dne  and 
payable,  gare  noUoe  to  the  plaintiffs  that  they  would 
not  meet  or  pay  the  same  when  the  same  became 
due  and  payable,  and  wholly  refused  and  declined 
to  carry  out  the  said  agreement  on  their  part,  and 
thereupon  the  plaintiffs  were  forced  and  obliged,  at 
great  expense,  to  make  other  arrangements  f<v 
meeting  and  paying  the  said  drafts,  and  for  pro- 
viding the  funds  necessary  for  that  purpose;  and 
afterwards  to  meet  and  pay  the  aaiA  draft*,  aod 
were-put  to  great  costs,  diarges,  and  expenses  in 
and  about  noting  aod  protesting  tiie  said  drafts, 
and  in  and  about  protecting  their  credit,  and  the 
credit  of  their  Alexandria  firm. 

Plea.— Payment  into  court  of  44JL  13s.  id.  as 
enough  to  salis^tbe  plaints'  claim. 

Replication. — J)eoying  the  sufficiency  <rf  the  sum 
paid  into  court  to  aitimj  the  plaintUB^'  claim,  and 
issue  thereon. 

The  following  particnlan  of  the  plaints'  didm 
were  'deliTered  purtnaot  to  the  order  ef  Bram- 
well,      dated  80th  July  1669. 

Tba  costs,  dbaxmn,  and  axpansM  of  BoUoy  mmi   It  e. 

proteatlnfT,  in  AlezandxiK  uid  LlT«raooI,  tweat?- 
tfcras  biUi  of  MttdumgsfarwBDtoi  batW  saon- 
ritj,  ud  of  noting  sooapteaoe  hr  V«Mn. 
lUnlott  Bad  Go.  tenre  pnrtMfe      tbo  bomaar 

ottlwdBwmatlLlB^U.cadL  44  5  « 

Foatss*   ~-  -    0  7  10 

«UU  « 

"  The  costs,  diarges,  and  expenses,  to  wUeh  Urn 
jdaintiffs  were  put  in  and  aboat  protecting  thdr 
credit,  consisted  of  the  sum  of  648/.  lis.  id.  paid  by 
the  {d^tiffs  to  Mews.  Harriott  and  Co.,  of  Lirer- 
pooC  to  provide  for  the  idainttffs'  drafts  at  maturity, 
being  a  oommisrioa  at  the  rate  of  S|  per  ccot.  on 
the  sum  of  21,9>8&  ISs;  IdL,  the  amount  of  uaA 
drafts ;  and  also  oonstated  of  Ae  sum  of  97f.  4&  8d 

£Lid  and  expended  in  transmit^g  telegrams  from 
irerpool  to  Alexandria,  and  from  Alexandria  to 
LdTerpod,  such  last-mentioned  coats,  charges,  and 
expenses  bdng  incurred  at  dirers  times  and  Oft  diven 
ia^  between  tiie  said  28rd  Oct.  and  tiie  80th  De&** 
At  the  trial  of  the  above  action,  at  Lirerpool,  at 
the  Jast  summer  assizes,  before  Hayes,  J.  and  * 
neefal  jury,  ibe  fbUowing  apiieaied  from  the  eri* 
dence,  attl  and  docnmentaiy,  to  be  the  faota  at 
the  case. 

The  flMOtiffs  in  the  yew  1867  ware  awnlMBti 
carrying  on  burinesB  at  Alexandria,  and  having 
also  a  branch  house  of  bosinesa  at  liiTcrpool,  dt 
whichoneof  thefaitiUBin  thefini^Mr^.  C.B. 


THE  LAW  TIMES  BEPORTS.~tazxl,km~BSI 


Ex.j 


Pbbhm  AMU  ozaxu  V.  Thb  Botai.  Bmxk  of  I.iTBmpooi» 
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QpientreU,  wmi  the  reddeot  maoagw  snd  head. 
£t  the  utnmD  ol  that  year  (1867),  the  pUiDtifFa' 
Alexandria  firm  wen  desiroiu  of  parchasing  cotton 
and  grun  at  Alexandria  for  abipmeDt  to  England, 
and  of  drawing  agi^ost  cotton  and  grain  so  sent 
fwwmrd  to  Englaod.  Accordingly  Uie  tdaintiffe, 
Ij  Mr.  QiiHitrell  their  reeident  Lircgrpoof  partner, 
arranged  with  the  then  manager  of  the  defendantt* 
bank  (Mr.  Wither*),  that  the  draft*  (tf  the  Alex- 
andria firm,  io  paymeat  for  aoch  cotton  and  grain, 
riwynld  be  accepted  by  the  bank,  iqion  the  nnder- 
atanding  that  the  proceeds  of  ioch  cotton  and 
giaiB  should  be  ipeciflcally  appropriated  for  the 
pajmrat  of  ancfa  drafta  at  matority,  and  should 
fie  carried  to  a  special  and  separate  account 
OMDed  for  that  parpoee ;  and,  in  oocformity  with 
Inat  arrangement,  the  plaintiffs  obtained  fnHn  the 
defmdants  a  letter  of  credit  by  which  the  plaintiffs' 
Alexandria  flno  were  authorised  to  draw  upon  the 
d^endants*  bank,  and  by  which  the  defendants 
agreed  to  accept  the  said  bills  or  draf  U ;  the  plain- 
tUts  undertaking  to  proTide  by  lulls  of  lading  for 
gooda  to  be  Bhiiq)ed  to  England  for  the  biUa  so 
to  be  drawn,  ao  that  the  defendants  should  be 
placed  in  fonda,  while  the  bills  were  running,  by  the 
prooaeds  of  tfaeir  sales  of  cotton  and  grain,  to 
enable  them  to  pay  the  said  bills  at  maturity,  and 
•o  to  be  kept  oat  of  cash  advances^  for  which 
•ocommodation  the  defeadants  were  to  reeelTe  a 
oonunission  of  one-half  per  cenL  This  arrangement 
waa  made  by  coirespondenoe  betwam  the  parties,  of 
vUch  tha  foUowing  are  die  material  parts  :— 

The  pUntilh  to  the  defsndants. 

LtTarpool,  Stti  Ans,  XBffT. 
DauSiBt— With  TafSnrnw  te  our  emrcMattoa  «(  tUs 
laowitf  in  legwdto  ■  cwdtttor  our  Alasaadrik  firm,  to  b« 
madfOrtannctloBsiitBialii.webMiiow'tostatethanatnm 
oCthabMliHM;  ThesMnttobaai^padbronrfiriamtakla 
■old  in  ItTerpooI  or  ia  LoadoB  bafora  Shtpmaat,  and  a* 
tfloia  of  aaJa  km  Mwh,  SfilBBt  itUrmy  of  doouaaBt* 
wttUa wraa d^ aftcrreoa^  Onr frlaods woMld  draw m 
tow  hank  at  tbe  ttane  of  dtlpmcnt  and  raadt  to  you,  elMtar 
ajaailllaBeCHiJy,  or  wtOlu  vaqr  short  tlns^  as  sooBaBtte 
MBtis  oomsitMl,  the  ridppfaMr  domutents.  We  ifoald 
ooIlMt  tbe  uiKmnt,  and  paj  ft  over  to  too.  meh  cot 


iaah'sna  to  hteontUmi  at  tnuL  and  MMefftBv  to  M  applUd 
fa— i'di  rti|Mrii»af  orCTwriwjtyttodrAofoggfttoBdfc.  Am 
the  Alanadnaa  dzafta  on  roar  bank  would  ba  at  tbras 
moathn  date,  yea  woold  beoorered  inouborar  two  waittaa 
before  matnrfty.  We  sball  ba  very  glad  if  TOtt  will  mat  onr 
friends  this  fuflHj,  as  we  ■««  the  probabltt^  of  dimgaooef 
aidwabis  and  asHa  boalaeaa  jttst  now  and  we  a*a  pratiad 
tajar  jmtlMe'  asaal  mmmmmin  of  half  pa(eeiit.<Na  mA 
trsnafiMonSi  Awattfatf  yomr  reidr,  &«.,  Ao. 

wit.  Qtmrmu.  and  Co. 
B.  H.  Wlthara,  Baq.,  Kunsv  Boyal  Bank  <rf  UreavaoL 

The  r^Iy  of  the  d^endanta  to  the  above  letter. 

The  Boyal  Bank  of  LtrenwaL 
liTerpool,  9th  Aa»  IW. 

aeana.  Wm,  QaentreD  and  Co. 

Dkax  Bib,— X  beg  to  Inform  yav.  In  tmI;  toyeer  nataof 
jaeteadar,  that  TOW  in  Aluaadiln  i«  at  Utaartr  to  ten* 
«p  tba  eonTaar  to  the  astant  of  aO,OOOL  in  fnithenoM  of 
gndn  ■hfpauBtia  oatha  emditioiu  itotMl.— I  am,  ftc- tc., 

H.  H.  Wimas,  Ibnager. 

In  pursuance  of  and  accordance  with  the  above 
axxaDgemeot,  the  pluntiffs'  firm  in  Alexaodria»  in 
Aw  moniba  of  Auk.  and  Sept.  1867,  made  Tarioua 
■hiwnanta  of  graio  to  England  and  drew  on  the 
tMOk,  in  respect  thereof,  several  bills  (twenty-thzee 
In  number)  aMwimtiog  in  the  aggregate  to 
31,9a8£  I2i.  IflL,  and  which  bUls  would  severally 
naidi  maturity  on  different  days  in  tbe  months  A 
Nov.  and  Dec  1867  reapectivaly.  The  plaintiffs 
alaa  pursuant  to  their  engagement,  caused  tbe  ihto- 
oeeds  the  varioss  shipments,  as  they  came  forwaxd, 
to  be  paid  into  the  bank  to  meet  the  said  bills  at 
maturity,  BO  that  on  tbe  Slst  Oct.  1867,  and  at  the 
time  when  the  bank  slopped  payment,  these  vaa  a 
■nm  of  22,00QJ:  and  opwaids  In  the  bank  mpUcaMa 
to  that  parpoee. 

The  bai^  suspended  payment  on  ttie  Slat  of 
S2iid  Dee.  U67;,  and  immediately  on  heedii(  a. 


ramow  of  that  event,  the  plaintlffii,  by  th^  Liver* 
pool  partner,  wrote  the  following  letter  to  the 
defendants : 

Boral  Bank  of  LlrerpooL  Urerpool,  Oct.  22, 1867. 

Gentlemen,— We  reqneat  yon  to  let  oa  know  inuaediaielx 
who  are  tha  ntddora  of  the  dnfta  of  Wm.  Prehn  and  Co.,  in 
Alexandria,  to  the  amotuit  of  13,8001.  diawa  npon  yon,  and 
which  were  praaeotad  yeatarday.  It  ia  of  tbe  mateai  im- 
portance to  na  to  know,  m  we  haTa  to  proTids  for  them  at 
oBott.  We  are,  tte.,  Wm,  WBtraau.  and  Go. 

Wa  tfiall  thank  70a  to  fate  the  hMdan  of  mr  dzafla 
pneaBtad  tons. 

Tbe  Kflyof  Ae  dflfendattts  to  the  above  letter 

The  BmsJ  Bank  of  Uvaavo^ 

Uveryaolk  Oct.  83, 1887- 

Maaai'a.  Wm.  ^lentiell  and  Co. 

Dear  Sira,— Toot  favoni  of  yesterday  baa  been  nnder  oon- 
aidarntion,  and  I  regret  now  to  haTfl  to  inform  joa  I  am 
adrlaed  that  the  moami  lodged  by  yon  agafnat  tua  bank's 
aoo^taaoea  to  your  firm's  araft^  awwaf,  aadir  jraawt  cir» 
ewmttunem  ba  10  aspUti.  Z  m^l^On 

H.  H.  WmnSiliungar. 

The  {daintlffs  to  tbe  defendants  :— 

The  Boyal  Bank  of  Urerpool.     UrenMol,  Get.  25,  ISffi'. 

Oeatleonen.— Having  specially  pronoed  yon  with  tbe 
moMya  to  Wke  np  the  biDa  mentioned  in  tha  memorandum 
oreriea^  we  faamna  that,  uoawHJiatanding  tha  atoMatre  <d 
tha  pBaaant  bnnlr.aaa  of  ttw  bank,  you  will  appl/  tlioa* 
moneya  aooording  to  thdr  aDOdal  deatinatlon,  and  pay  Ui» 
bffia'  at  maMnlty.  We  aball  be  iriad  of  your  repv.  W« 
arar  ko.,  Wici  Quxnaau,  ana  Co. 

Tbe  baak^  however,  still  dedioed  to  pay  the 
draft*. 

Immediately  ob  Ae  rtt^page  of  the  bank,  antl 
tfaslr  refaaal  to  meet  tha  pl^n^r  drafts,  tbe  ^abH 
tiffb  (Mr.  QuentreU)  telegra^ed  to  tbe  Alenndri* 
Ann  iofonniog  them  thereof,  and  desiring  them  to 
lelir  all  holders  or  beyera  ef  the  ^nttflV  drafta 
on  the  bank  to  ttte  plaintlflb  at  LlverpooL  TiM 
Ahnutdria  firm  telegraphed  bach  to  Liverpool  thaC 
heldera  of.  Ulls  would  not  be  satisfied  with  th» 
^aiatiffa*  aeeeptaikee  nereis  bat  tint  Hmj  eon- 
ridand  iL»  Mbstitatloa  of  some  otiwr  bank  abeo- 
hitely  naeoasary.  Bavetal  tdagrws  passed  to  and 
from  LIvcTpoel  and  AlMBBodiia  oa  the  aubjee^  vltk 
a  view  to  making  arrangements  for  the  preservatioa 
of  the  credit  of  the  jdeintifrB'  firm,  and  preventing 
the  bUle  fnm  gofng  bosk  dishonoured  to  Alezaadria. 
Ap^ioation  vaa  made  tiy  Mr.  QneDifell  to  varlona 
teaaeial  Iwuca  bi  I^verpod  for  aMiatanoe^  but 
vltboat  aaeoess,  hf  aome  of  whom  even  he  waa 
advised  that  the  pinntiffs  should  themselves  snapend 
payment.  ITItimatety,  however,  be  raeoeeded  in 
obtaining  tha  raQuiaite  amount  from  Measrs.  Mar- 
riott and  Co.,  who  agreed  to  make  the  advance  on 
reoalriog  a  eemnissioB  of  ]^  per  eenl.  ob  ttift 
amoaat  (21,9881  IS*  id."),  whleh  comndirio^ 
amonntinr  to  l»»L  1 1 «;  4</.,  together  with  9TL  4s.  M, 
tdegraph  expenses^  and  44£  18«.  4d.  notarial  and 
protael  azpeaaest  making  a  total  of  680^  8a.  lliLt 
was  paid     the  plaintiffs. 

It  w«*  pored*  by  Mr.  Qaeotrell  that  the  coars» 
adt^ted  by  biv  waa  a  aanal  and  proper  one  under 
tbe  cirauiMtancea,  and  waa  ■eeeesary  to  protect  the 
hmoaraotlcredif  ef  Oeffm;  mid  Aat,  had  he  net 
done  10^  tbe  UHa  wmM  ham  gone  ba<di  tcr  Alex- 
andria ^sboDoured,  tbe  exipennet  attending  whiolt 
ecwaa  would  have  coneiderably  exceeded  those  in- 
oarred  by  the  ateps  wbieh  he  took  to  get  the  money. 

Tha  de^ndutB  at  the  trial  contended  that  Ae 
notarial  expeaeea  were  all  that  tile  defendanta  were 
UeUotu  pay. 

A  verilot  was  ttmcOt  for  the  plaiatlffs  for 
Mtti;  16*.  7tL,  in  addilioa  to  tite  HI.  Id*.  paid 
into  eonrt^  and  leave' wae  reserved  to  tbe  defendants 
to  move  to  enter  a  noasvit  or  a  verdict,  or  to  reduce 
the  damages. 

Ia  puxauanea  of  thai  Icavoi.  a  rule  am  was  sub- 
aetiRent^  obtaiAed,  un  Miabaelmas  Term  last,  by 
<twia»  on  ttw  part  of  tba  defendant^  to  sat 

aside  the  dalntUta*  verdiel  and  to^-entw-  a-vaa^ 
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the  ■um  for  which  the  verdict  w«  returned  vm 
not  recorermbte  u  damtgei  in  this  action.  Against 
that  rale 

MUwardy  Q.C.  and  R.  G.  WHIumu  tat  the  pUiii- 
tiffs,  nov  showed  cause.  This  was  an  action  on  a 
special  contract  which  wss  set  oat  in  the  declani- 
tioD.  Ko  doubt  the  holders  of  the  bills  might  have 
sent  the  bills  back  to  Alexandria  and  fixed  the 
drawers  with  the  wliole  expenses  bccasioned  hy  the 
Mciidants*  breach  and  defanlt.  The  caaea  ihoired 
tliat  the  damages  foond  by  the  jary  bete  were  re- 
corerable  In  such  an  aetuHi  as  the  present,  and 
that,  belog  fonnded  on  an  express  contract^  the 
irfaintifFs  would  be  entitled  to  recover  nominal 
damages,  even  thoQgb  no  actual  damage  were 
pTOTed.  Tbns,  in  Manetti  v.  Williams  and  others, 
1  B.  ft  Ad.  41S ;  9  L.  J.  43,  K.  B.,  where  a  banker 
bad  refased  p»ment  o(  a  enstomer^  cheque,  baviag 
aufllclent  fands  of  the  customer  In  his  hands,  it 
was  held  tbat  the  latter  might  maintain  an  action 
of  tort  against  the  banker  (or  soeh  refusal,  though 
he  had  sustained  no  actual  damage  and  that 
it  was  immaterial  in  sudi  a  case  wbetiier  the 
actitm,  in  form,  were  in  fori  or  In  assnfisitf  as 
thoogli  in  form  founded  In  tort,  it  was  in  nbataooe 
founded  on  a  contract  And  in  RoUh  and  a»odurT. 
Stmeard  (P.  0.\  14  C  B.  69S,  28  L.  J.  148,  C.  P., 
which  was  an  action  agidnst  a  banker  for  dishonour- 
ing an  acce[)tance  and  clieqne  of  a  customer,  there 
being  sufficient  assets  io  liis  liands  to  meet  them, 
and  in  which  no  spei^  damage  was  prored,  I^ord 
<^pbdl,  C.  J.,  directed  the  fmj  that  they  ought 
to  give  oeither  nominal  nor  excesdre,  but  such 
riasonable  and  temperate  damages  a«  tliey  should 
«  niider  to  be  a  compensaUon  for  the  injuiy  sus- 
tained by  the  plaintiffs  from  the  dishonounng  of 
their  cheques ;  and  tbat  direction  was  afterwards 

aiprond  and  uphdd  in  AoaoL  m  abore,  by  the  Court 
'  Common  Pleas,  Cresswell,  J.,  in  his  judgment 
there,  saying  thai  Marzeili  t.  WUliaau  (yhi  s»p.) 
went  the  full  length  of  juatifylog  that  direction. 
It  is  clear,  tlterefore,  that  substantial  damages  may 
be  given  iia  such  a  case,  even  without  proof  of  any 
actual  damwe.  The  ca*e  in  the  American  Court  of 
JUggn  v.  Uuiba,  7  Crandi  600 (cited  in  a  note  to  Story 
on  Bilhs  4th  edit.,  sect. 898),  ia  alao  an  authority  that 
these  damages  are  reooretaUe.  £tbex  were  here 
atoned  by  Uw  oourt,  who  called  on] 

Qvain,  Q.  C.  and  J).  Fktdter  for  the  defendants, 
to  support  tbdr  rule.  An  extreme^  important 
point,  with  regard  to  the  Uw  <4  damagesu  was  in- 
ndved  In  this  case.  It  Is  contended  for  the  defen- 
dants that  the  damages  foond  by  tliis  verdict  are 
not  legally  recoverable.  Had  the  plaintiffs  bad 
fuuds  of  their  own  with  which  to  meet  the  Ulls, 
there  would  have  been  no  damage  except  the  coats 
of  protest.  The  damages  chUmed  arise  from  the 
fact  of  the  plaintiffi  liaving  bad  to  b«iow  the 
Deedful  (nnda.  But  the  deraidantB  arc  not  liable 
for  that.  It  might  be  that  Uie  plaintiffs  might  have 
bad  to  mortgage  an  estate,  or  to  dispose  of  a  quan- 
tity of  cotton  in  a  falling  market  in  order  to  raise 
the  money,  but  would  that  have  been  recoverable  in 
damages  ?  It  is  submitted  that  it  deariy  would  not. 
[HaaxiK,  B.— The  plahittfls  have  bills  coming  doe, 
and  th«y  go  to  the  bank  and  say,  "You  pay  these  bills 
for  us,  and  we  will  allow  you  4  per  cent."  Is  not 
tliat  notice  to  the  tnnk  that  ua/f  wanted  this  ac- 
commodation ?]  The  arrangement  was,  la  fact,  a 
letter  of  credit.  The  foreign  dealers  wUl  have  the 
security  of  a  bank.  The  plaintiffs  might  be  tiie 
richest  house  io  LiveipooL  yet  the  course  voold  tw 
]nst  the  same ;  the  bank  get  a  comndssirai  of  1 
per  cent,  for  lending  their  names.  That  gave  no 
indication  to  the  hank  that  Pieha  and  Co.  could  not 
^ke  up  the  bills.  It  ia  said  by  the  othor  ride  that 


the  defendants  are  to  be  liable  tot  all  potstble  ex- 
penses which  the  [riaintiffs  m^ht  Im  put  to  to  raise 
tfae  money.  Yet  the  plaiotiffi  might  have  had  to  pay 
40  or  60  per  cent  f  or  it,  andare  doendants  to  he  Ifaude, 
having  no  knowledge  (rf  the  plaintiff^  <drcnm- 
stances,  and  never  having  goarantead  ?  For  anch  a 
small  commission  it  la  not  to  he  fnppoeed  that  the 
bank  would  undertake  such  a  responsibility  as  the 
plaintiffs  seek  to  cast  on  them.  The  casea  cited 
tontra  of  bankers  dishonouring  cuetewers*  dwquee 
wen  diitingi^hable.  Such  refusal  amounted  to 
dander.  ln«e,  too,  the  banks  were  solvent.  Here 
the  bank  was  notoriously  ioadvent,  and  no  discredit 
or  slur,  Uierefore,  was  cast  on  Uie  ptmntiffs  by  the 
refusal  to  pay,  and  so  no  damage  arose.  The 
plaintiffs  are  drawers,  and  the  declaration  is  on  a 
promise  that  the  defeodante  would  accept  and 
pay  the  bills  on  preaentatim.  The  breadi  ia 
that  theu  did  not  vat/.  It  Is  like  the  drawer 
of  a  bill  aning  toe  aoceptor,  in  whtdi  case 
it  is  clear  that  these  expenses  woold  not  he 
recoverable.  See  Byles  on  Bills,  dth  edit,  p. 
402,  where  it  is  laid  down  that  "the  drawer  of 
a  bill  is  liable  to  the  re>«xchanget  thmigh  the 
bill  be  returned  through  never  so  many  nanda, 
but  ik»  acceptor  is  not  liaUe  to  tb»  n-ex- 
change."  In  sopport  of  that  propodthm,  tiic  learned 
author  dtiee,  amongst  other  cases,  that  of  Woobm/ 
T.  Crate/ord,  2  Cam^.  446,  where  it  was  sought  to 
make  the  acceptor  of  a  foreign  Ull  answerable  toe 
all  the  damage  suffered  by  the  plaintiff,  Um  payee, 
and  indtweer,  from  the  dishononr  of  the  UU,  fauud- 
ing  10  per  cent  pdd  by  him  to  the  indorsee  ai  !«• 
exchange,  and  6L  per  cent,  interest  and  other 
Charges,  upon  which  Lord  EUenborougfa,  C.  J.,  said, 
"You  may  as  well  state  that  by  reason  of  the  toll 
not  being  being  paid,  the  plaintiff  was  oU^ed  to 
raise  money  by  mortgage,  llie  acceptor's  omtract 
cannot  be  earned  fnrUier  than  to  pay  the  sum  sped- 
fled  in  the  UU,  and  Interest  according  to  tbe  legal 
rate."  rUAETOi,  B.— This  is  daaoage  flowing  direeuy 
from  a  oreach  of  contract  on  the  part  of  the  aeceftOT. 
R.  G,  Williams  (contra)  referred  to  Stoiy  on  Bills,  par. 
898,  p.  489,  4th  edit,  and  Francis  r.  Rmcker,  AmU. 
Rep.  672,  as  antliorities  that  the  aoeqrtor  is  tiabte  to 
the  drawer  tac  re-exchange,  Killt,  C.  B.— Tliis  is 
not  an  aeUon  on  a  Ull,  hut  on  a  spedal  contract 
But  whatever  may  be  the  law  of  America,  or  how- 
ever great  the  authority  of  the  American  judge,  I 
cannot  think  that  the  law  and  practice  of  America  in 
such  a  case  can  be  a  precedent  for  the  law  asadmi- 
nlstered  in  England.]  The  contract  is  to  accept  and 
I»y.  They  do  accqtt  >nd  tbe  breach  la  for  nonpi^- 
ment  Itispiedselyas  if  tbeyhadbeen  dmply  tned 
on  a  bill  for  nonpayment  In  each  case^  tbe  proudsa 
and  tbe  breach  are  identical,  and  there  ia  no  diffe- 
rence, aa  renrds  the  measure  of  damages,  between 
the  two;  and  except  the  cases  of  banker  and  cus- 
tomer, which  bare  oeen  cited,  there  is  no  autbority 
for  saying  that  more  damages  can  be  recovered  in 
tbe  one  case  than  in  Uie  other.  Tbe  pleader  here  baa 
evidently  sought  to  avoid  the  difficult,  of  whkb  be 
was  awar^  by  suing,  not  on  the  bill,  but  on  the 
letter  of  credit ;  but  it  ia  submitted  that  he  has  not 
succeeded.  Again,  what  was  in  the  contemplation 
of  the  parties  at  the  time  when  the  contract  was 
made  must  be  looked  at,  according  to  tin  antbaritj 
(A  Hadt^y.Baxt»daU,9'Ex.Ul',  28  J.  171,Ex.; 
and  it  is  contended  Uiat  the  defendants  receiving 
only  ^  per  cent,  could  not  have  contemplated  this 
responsibility.  [Exllt:  C£. — Thtj  must  have 
known  that  the  plaintiffs,  or  any  other  merdiant  in 
Liverpool,  under  the  drcumstancei^  would,  if  they 
could,  oMain  mtauij  at  S(  par  cent  to  prevent  tlw 
expense,  inconvenlenoe,  and  discredit  w  tiie  UUs 
being  sent  back  dishonoured  to  Alexandria.]  !Ibe 
damages  are  too  remote.  The  priqq^lKgigemfaic 
such  a  case  is  laid  down  In  Se^wlok  oiDDaoiageB, 
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di.  S,  p.  263,  sect.  28S,  4th  etUt.  It  it  there  said 
''Id  actions  on  piamiie  to  par  «  tiaaidated  mm,  u 
on  promiuoiy  notes  or  bills,  the  rule  of  damages  is 
a  fixed  and  arbitrary  one.  It  is  identical  with  the 
rate  of  legal  intertat.  The  actual  dumage  mty  hare 
been  mucb  greater;  the  noa-peifonniDg  of  the  obli- 
gatioD  may  bare  caused  the  greatest  distress,  nay 
eren  extreme  pod  tire  loss ;  it  may  hare  prodocea 
actual  insolTeocy.  Titat  rmott  refufti  (Ac  Aiii^  Aov- 
tver,  dbcf  not  imaligate.' 

Kbllt,  C.  B.— There  is  no  doubt  vhaterer  that 
as  a  general  rule,  in  actions  on  bills  of  exchange, 
neither  general  nor  special  damages  are  recoverable 
by  reason  of  the  simple  nonpayment  of  the  bill. 
Bat  the  case  now  before  as  for  our  decision  is  not 
an  action  simply  on  a  bill  of  exchange  at  all.  It  is 
an  action  on  a  aptciat  contract  entend  into  by  the 
defendants  with  the  plaintiffs,  that  they  woofd  do 
certain  things  ;  and  the  action  is  against  tbem  upon 
their  liability  under  tliat  special  contract.  Now 
andoabtedly,  as  was  obterred  by  Mr.  Quain  in  the 
coarse  of  hu  anpimen^  the  qoesUon  Inrolred  in  the 
case  is  one  or  rery  great  importance,  and  the 
learned  connsdi  on  dther  side  hare  failed  to  dis- 
oorer  any  case  applicable  to  or  bearing  upon  tlie  par- 
ticular pmnt,  except  the  two  English  cases  of  Marxttti 
T,  WiUiomSy  in  the  Qoeen's  Bench,  and  RoHn  t. 
StuBard,  in  the  Common  Plena,  and  the  American 
case  of  Riggt  r.  iMtdM^.  Now  tlie  general  prindpte 
is,  that  the  plaintiff  is  entitled  to  recorer  eompen- 
Mtion  for  whaterer  damages  naturally  and  directly 
flow  from  the  breach  by  the  defendant  of  Uie  con- 
tract which  has  been  made  between  them.  Let  as 
then  see  what  the  contract  was  in  this  case,  and 
what  are  the  damages  naturally  and  dinctly 
nmilUDg  or  flowing  from  the  breaoh  of 
and  what  also^  in  the  language  of  the  ded- 
shm  in  Badiiv  r.  BaxendaU  (m&i.  tup.),  *<may 
be  rai^osed  to  nave  been  in  the  contemidation  of 
the  parties  at  the  time  when  the  contract  was 
entered  into  l>etween  them,  as  the  probable  result 
of  the  breach  of  it."*  The  contract  here,  as  set  oat  in 
the  declaration,  was  this:— The  pll^n^a'  firm,  at 
Atonndria,  desiring  to  purchase  and  ship  to  Eng- 
laod  for  sale  cargoes  of  grain,  it  was  agreed  between 
them  and  the  doTendaots  that,  for  commission  and 
reward  to  be  paid  to  the  defendants  in  ttiat  behalf,  the 
defendants  should  accept  hills  drawn  by  tEie  plaintiffs 
in  Alexandria  for  the  paymentof  the  pnrcbase-oMmev 
of  the  Mid  grain,  and  Miat  the  plaitttlA  ahonk^ 
from  time  to  time,  pay  orer  to  the  defmdants  the 
proceeds  of  tiie  said  sales,  for  the  purpose  of  the 
same  being  qiedally  apprc^riated  by  the  defendants 
to  the  payment  of  the  s^d  bills  at  maturity, 
so  that  the  defeodante  might  he  placed  in  funds  by 
the  plaintifl*  wmist  the  bills  woe  mnning,  and  be 
kept  out  of  caah  adrances  on  aoooont  u  them; 
that  onder  that  contract  the  plaintiffs'  Arm  at  Alex- 
andria drew  UUa  to  the  amount  of  2l,928t  upon 
the  defendants,  and  which  bills  were  accented  ^ 
the  defendants.  It  is  stated,  too,  tliat  the  pUiotias 
performed  their  part  of  the  contract  by  supplying 
the  plaintiffs  before  the  stipulated  time  with  suffi- 
cient fundi  for  tiw  pnrpose  ctf  their  meeting  and 
paying  the  said  hUls.  And  then  It  is  alleged,  as  a 
breach  of  contract  on  the  defendants'  part,  tliat  the 
defendants,  before  the  said  bills  beomne  doe  and 
payable,  ref  nsed  and  declined  to  cany  out  the  said 
agreement  on  their  part,  whereupon  the  plaintiffs 
were  obliged,  at  great  expense,  to  make  other 
■magemantB  for  meeting  and  paying  the  sidd  l^Us, 
and  UKiuied  great  expenses  in  protecting  thdr 
endit  by  reason  of  the  defendants'  breach  of  con- 
tract. Now  it  seems  that,  upon  learning  that  the 
defendants  refused  to  meet  the  bills,  the  plaintiffs, 
tot  their  credit's  sake,  and  in  order  to  aroid  the 
expense  and  discredit  which  would  hare  attached  to 


the  bills  being  sent  back  dishonoured  to  Alexandria, 
applied  to,  and  sneoeeded  In  borrowing  from,  Messrs. 
Harriott  and  Co.,  financial  ^ents  at  Lirerpool,  the 
requisite  amount  (21,928/.)  wherewith  to  meet  and 
take  up  the  bills  in  question ;  and  for  that  acoom- 
modation  they  bad  to  pay  Messrs.  Marriott  the  sum 
of  548J1  lis.  M,  . being  their  commission  at  3^  per 
cent  on  the  anm  so  borrowed,  to  enable  tliem  to 
take  up  their  Mils.  As  aeon  also  as  the  [Aaintiffs 
became  aware  that  the  defendants  would  not  take 
np  the  bilI^  they  telegraphed  to  the  flxm  at 
Alexandria,  informing  them  of  the  state  of  the 
case,  and  rarious  telegraphic  messages  passed 
to  and  from  Lirerpool  and  Alexandria  between 
the  i^ntiffa  in  England,  and  tbdr  partners  at 
Alexandria,  relatire  to  the  imceedings  necessary  to 
be  taken  under  the  drcnmstances,  with  a  riew  to 
meeting  the  difficulty  and  sariog  the  credit  of  the 
plaintiffs'  firm  in  the  best  possible  and  least  ex* 
pensive  way.  By  the  course  which  was  adopted 
the  money  was  obtained  and  the  bills  were  taken 
up.  Was  this  then,  I  will  say,  not  so  mndt  n 
reasonable  and  prudent  coarse  of  conduct  on  the 
part  of  the  plaintiffs,  but  was  it  not  such  eondnct 
as  any  other  merchant  in  Urerpool  would  bare 
retorted  to  under  the  circnmstances?  I  think  It 
was;  and  I  think,  moreorer,  that  it  was  exactly 
the  course  which  the  defendants  themselres  mnst 
hare  expected  the  plaintiffs  would  adopt  when  they 
^re  notice  to  the  plaintiffs  of  their  intention  not  w 
pay  the  bills,  with  the  view,  it  most  be  supposed, 
that  the  latter  would  take  means  to  protect  them- 
selves in  the  best  way  they  could.  And  what  do  the 
plaintiffs  tliereupon?  Why,  not  having  funds  of  their 
own  at  their  disposal  at  the  moment  apiAicable  to 
tlu  purpoa^  they  borrowed  the  smoant  at  what 
cannot  bat  be  said  to  he  a  very  reatonaUe  rate  at 
commission,  of  Uesars.  Uaniott  and  Co,  and  there* 
with  took  up  these  bills,  amounting  altogether  to 
the  large  sum  of  2I,928£,  and  so  preserved  the 
honour  and  credit  of  their  firm  which  had  been  so 
seriously  imperilled  by  the  defendants  breach  of 
contract  wiUi  them.  Surely  this  was  a  most 
reasonable  and  natural  course  for  the  plaintiffa  to 
adopt,  and  one  by  iriileh  I  think  the  derandants,  by 
their  notice  to  the  plaintiffs  of  their  inability  to 
meet  the  bills  when  they  should  fall  due,  most  be 
taken  to  have  given  their  implied  sanction.  But 
further,  if  these  bills  had  not  been  taken  up  they 
would  have  been  sent  back  to  Alexandria  dis- 
honottxed.  Who^  in  addition  to  tiie  dor  and 
discredit  tiiereby  cost  on  the  plidntlffs*  mercantile 
reputation,  would  have  been  the  expense  ot  that 
step,  depends  of  course  materially  upon  the  rate  of 
exchange  between  England  and  Egypt  at  the  time; 
but  it  was  proved  in  evidence  that  the  expeaia 
Btteodlng  tiK  returning  of  the  bills  to  Alexandria 
would  have  been  greater  than  the  ezpeose  at 
bOTTOWing  the  money  in  Lirerpool  wberewiUi  to  taka 
them  up.  I  think  that  all  these  damages  were  such 
as  necMsarily  resulted  and  natnraily  flowed  from 
the  defendants'  breach  of  contract,  and  the  state  of 
things  occasioned  thereby.  In  my  jndgment,  there . 
foxe^  the  d^endanta'  nue  must  be  disdiarged,  the 
gronnd  on  irideh  I  hold  the  plidntiffa  entiUed  to 
recover  being,  that  all  this  is  general  danuiga 
resulting  from  the  breach  of  their  contract  by  the 
defendants.  This  decidon  is  in  strict  ocmfwmi^ 
with  the  Justice  of  tlw  caie^  which,  in  my  o^nion, 
no  other  decision  would  meet. 

Btuinr,  B.— I  also  am  ot  o^nion  that  this  nde 
must  be  discharged;  but  I  think  these  damage* 
are  special,  and  not  general  damages.  Mr.  Fletuher. 
in  his  argument,  referred  us  to  the  very  excellent  and 
well-known  treatise  of  Mr.  Sedgwick,  an  American 
lawyer  of  great  repute,  upon  the  subject  of  damages^ 
but  the  passage  which  be  cited  from  thati(^khaB 


834-ToLXZL,v.&-JZ£PO£Z9.   THE  LAW  TQIES. 


Em.] 


In  tin  Qoodi  of  Harsov. 


totlly  in  tmot  no  I4>plioation  to  ft  cub  <rf  tiw  Und 
IDn  the  pnient,  out  nther  to  a  case  between  an 
ordinary  debtor  and  creditor.  This  is  not  that  case 
ftt  aU.  It  arises  on  a  contract  contained  in  two 
letters.  On  the  8th  Aug.  the  plaintiffs  write  to  the 
defendants  as  follows :  "  With  reference  to  oar  con- 
TersaUon  in  regard  to  a  credit  fbr  our  Akzandria 
Arm,  to  be  used  for  transactims  in  grain,  we  beg 
now  to  state  the  nature  of  the  bosiioesa.  The 
grain  to  be  shipped  by  our  friends  is  to  be  sold  in 
LiTerpoolor  London  before  shipment,  and  the  tenna 
al  ssje  are  cash  against  delire^  of  documents 
within  seven  d»s  after  receipt.  Our  friends  would 
draw  on  your  bank  at  tbe  time  of  shipment,  and 
xemit  to  you,  titber  rimultaneously  or  within  rery 
abort  time,  as  soon  as  the  shipment  is  completed, 
tbe  shipping  docnments.  We  would  then  collect 
the  amount  and  pay  it  over  to  you ;  such  collection 
to  be  considered  aa  in  tni$t,  tmd  eipecuJhf  to  be  ap- 
pUed  tfiwardt  (As  piument  or  covering  the  dr^fU  of  our 
Jriadu  As  the  Alexandria  dralta  on  yonr  bank 
would  be  at  three  months*  dat^  you  would  be 
covered  in  cash  over  two  months  before  maturity. 
We  are  prepared  to  pay  you  your  usual  commission 
of  \  per  cent,  on  snch  transactions."  To  this 
letter  the  defendants,  by  their  manager,  send  the 
following  reply  to  the  plaintiffs  on  the  9th  Aug.: 
"  I  b^  to  infwm  you,  In  reidy  to  yonr  note  of 
yesterdqr,  that  your  flnn  in  Alezandriais  at  liberty 
to  draw  on  this  company  to  tbe  extent  of  20,000/., 
in  fnrtherance  of  grain  shipments,  tm  (As  txmditim* 
ttaUd."  That  then  is  tbe  contract  between  the 
parties.  In  pursnaoce  of  it  bills  are  drawn  by  tbe 
^alntiffs  and  accepted  by  Uie  defendants.  The 
jfi^"*"^*  flnn  punctnaJly  compUad  with  the 
tmns  of  the  contract  on  their  part,  and  on  or  before 
the  31st  Oct  had  paid  in  to  the  defendants'  bank 
«  sum  of  over  22,000^  being  considerably  more 
than  enough  to  meet  and  pay  the  bids  then  coming 
due.  The  defendants,  however,  having  that  sum  in 
monev  in  their  hands  decline  to,  and  do  not,  take 
ttebulavit.  No  doubt  the  bank  may  have  meant 
to  deal  biny  and  properly,  as  tfa^y  utooght,  nnder 
the  drcunutances  attending  their  suspension  and 
atoppage  at  that  nunnent,  and  to  avoid  any  charge 
of  undue  preference,  and  so  they  kept  this  money  to 
themselves  f  w  the  general  body  of  their  creditors 
instead  of  applying  it  to  discharge  the  plaintiff's 
drafts.  That  may  be  ao^  hot  it  was^  I  must  thinly 
n  rerf  hard  case  upon  the  plaiutin.  Now-  there 
are  three  descriptions  of  damages  in  actions  on 
^edalcfBitract.  First,  there  are  nominal  damages  ; 
n  case  may  ea^ly  be  conceived  in  which  a  judge 
would  be  well  justified  in  telling  the  jury  only  to 
give  nominal  damages,  as,  for  instance,  in  the  case 
of  noontract  for  sale  and  jmrchase  of  goods,  where 
ttM  pnndiasMr  fails  to  perform  Itis  agreement,  and 
there  is  a  rise  in  the  market  in  the  price  of  the  par- 
tfcmlar  goods.  In  that  case  the  seller  would  not  be 
a  loser  hj  the  breach  of  contract,  though  the  defra- 
dant  would  be  liable,  for  his  tveach  <A  ooutraot,  to 
nominal  damages.  Secondly,  there  are  general 
damages,  or  such  TeasooabCs  and  moderate,  bnt 
sabstantial,  damages  as  are  pointed  out  by  Cresa- 
well,  J.  in  bis  judgmoit  in  the  case  of  Rolin  v. 
Steward  (ti&i  wp.).  And  thirdly,  there  are  special 
damages,  such  as  naturally  and  reasonably  flow 
from  the  breach  of  the  defendant's  contract,  and  of 
that  kind,  I  think,  are  the  damages  in  the  present 
case.  Mr.  Quain  sud,  indeed,  that  ib»  damages 
sought  to  be  recovered  in  an  action  for  breach  of 
contract  should  be  such  as  the  court  and  jury  con- 
sider to  have  been  in  the  contemplation  of  the 
parties  at  the  time  when  the  contract  between  them 
was  entered  into.  Now  for  myself  I  do  not  briieve 
that  that  is  a  true  teat,  fur  I  do  not  believe  that 
tbe  panties  to  a  contract  ever  do  at  the  time, 
coatemplate^  n  torn  oret  in  thdr  minds^  all 


the  possible  oontingeneies  tiiat  may  happen  at 
some  future  time;  and  in  the  present  case  one  can 
hardly  suppose  that  the  failure  of  the  bank  befoM 
the  matun^of  these  bills  could  have  been  thought 
to  be  a  likely  or  possible  event,  and  one  can  imagine 
the  indignation  of  the  bank  at  the  bare  snggee- 
tion.  But,  if  it  had  been  oontempUted,  the  niiik 
wonld  probably  have  said,  "There  are  viea^  at 
financial  houses  in  Uverpoot  who  will  in  that  event 
sui^ly  you  with  any  amount  of  money  on  ea^ 
terms."  A  more  reasonable  and  natural  course  A 
conduct  than  the  plaintiffs  pursued,  and  damagea 
more  naturally  and  proximately  flowing  from  • 
given  cause  tun  do  these  damages  from  the  breach 
of  contract  on  the  defendant's  part,  complained  of 
in  the  preseat  action,  I  cannot  conceive,  and  I  think 
that  any  judga  who  had  directed  tiie  jury  to  givo 
DominsI  damages  only  in  snch  a  ease  wMdd  have 
grossly  misdirected  them. 

FiaoTT,  B.— I  am  entirely  the  same  oiAoion, 
and  look  at  the  matt«  as  my  brotlm  Martin  does, 
as  a  question  of  special  damages. 

Utile  (SMfAarged. 

Attomm  for  the  pl^tlff a,  AOn  and  Oh,  90^  Bed- 
ford-row, W.C,  agent*  foE  Simpmii  and  J^ntt,  JAwm- 
pooL 

Attorneys  for  the  defendants,  Fidd,  Rascoe,  FirJd, 
and  fiwidt,  86,  Lincoln's-ion-flelds,  W.C.,  i^^ta 
for  LnatdOt  TkontJof,  and  AnUr,  Liverpool. 


OOUAT  07  PBOBA.TB. 
BwsMllv  ir.  Lnesna.  Xsq,  BwMsmUmt. 

WtdMtdag,  FA.  3. 
(Before  Lord  FnuAiKin.) 
In  die  gooda  of  Haxnoir. 
Ltamtie — Admm^raikn — PntitUe — BmdHt. 

The  haAand  of  the  oob  next  of  kin  of  a  deeetmd 
hatatic  admudgUnd  to  tks  ettate  after  her  death, 
7  As  ettate  tras  auMdmAUt  and  the  of^gHamt  Imng 
in  AwrMs  envMiiuAiaoss  was  ytnabk  to  find  (As 
qmntt  smttea.  Th«  ctmrt  tdhwed  Ms  cppSeoKt 
kim$^to  pfw  a  bond  fir  tiufiitt  ammat  ^lAe  w 
IWMO&Mi^  oatf  onfearf  Aju  tofimdmentim  us  lOOL 

John  Jones  died  SSrdAprU  I&69,  a  lunatia  Ks 
only  next  of  kin  was  bis  sister,  who  died  witheot 
havhig  taken  out  lettera  of  adminisiration  to  hsr 
brotlier's  estate,  wliich  now  amoiuited  to  oonsids^ 
ably  over  400(U1 

Bajf/brd  now  applied,  on  behalf  of  tiie  sister's 
husband,  for  a  grant  of  administration,  and  also 
that  the  ordinaiT  penalties  of  the  administration 
bond  slurald  be  oimished.  Tbe  money  standing  to 
the  aooonnt  ot  the  aooonntant-general  the  penUjr 
would  be  nearly  10,00011  It  was  out  ct  all  qneitlim 
that  tlK  i^plican^  who  was  a  ribbon  weaver  at 
Coventry,  could  furnish  security  to  that  amonnb 
There  wm  no  debts,  and,  on  the  anthortty  of 
IntJugoodiof  GrmtCl  S.  ft  T.  M),  he  moved  tM 
the  penalty  be  reduced  to  lOOL 

Lord  PnmiKOn. — think  the  eoopt  mnet  nUete 
you.  But  tbe  better  way  will  be  that  tba  iMVlr 
hiuwelf  should  give  a  bond.in  the- full  aonni^  aaa 
he  can  find  snzetieB  in  100t~ 
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Sfmnoui  iVD  Ban  V.  SHvmnonuic 

/IniaNMlaiy  Mttf — Jury  dudiargtd  Ntm  trial-' 
Motim  to  try  ot  omam  n^iiatd. 

In  a  UBtmuatUxry  mnt,  fytuMng  fAe  vaUditi/  of  a  wiU, 
lie  jwry  vat  dutiuir^ed  witMotd  agremg  to  a  vtrdUt. 
A  nk  abtohtta  for  a  mw  trial  wtu  granted,  btU  on 
noftm  hm  the  plaiiaiJJ'',  at  mAoh  ttutmet  tJi»Jir$t  trial 
wm  had  in  Uom  court,  tht  court  refuttd  to  change  the 
vaRM  10  Blaffhrd  Am»m. 

He  pluatitFt  propoaoded  a'will  of  which  they 
irere  executors,  and  the  defendant  pleaded  in  oppo- 
uUoQ  undofi  influence  and  inoapacitj.  Tlie  case 
was  tried  in  the  sittings  after  Miohafilmas  Term, 
before  the  court  and  a  special  jury,  and  the  jury 
WM  disiAarged  vitbo«t  mining  to  a  mdict  A 
nde  abiolnte  for  a  new  trial  was  obtained,  and 

Bvddluione  (Dr.  .Swo&ey  with  him),  on  behalf  of 
the  plaintiff  (at  whose  instance  the  case  had  origi- 
nally been  fixed  to  be  tried  in  this  conrt)^  arolied 
that  tiw  new  tri^  might  be  heard  at  Uiq  next  Staf- 
ford Assizes. 

Stamia  ma,  Q.  C.  {B^ord  with  him)  «mCni.— 
As  the  jmry  woce  discharged,  the  flnt  trial  conld 
not  be  said  to  be  «nfahfj.  ibreover,  U  the  time 
onussl  ntalned  for  the  dataBdent,  two  did  not 
belong  to  the  Oxford  Cireuit. 

Lord  PBHZAXGB.— It  would  be  mnchmoreagiewUe 
to  tlie  court  if  the  case  could  be  sent  down  to  be  tried 
at  Stafford,  but  the  oonrt  cannot  study  its  own  in- 
cUnation  at  the  cost  of  injustice  to  rather  side. 
There  is  a  time  for  vr9rpiAa%.  A  system  which 
has  some  merit,  obtains  in  this  court  and  in  no 
other,  though  it  is  a  change  which  has  been  reoom- 
mnoded  for  general  ado^n~tbat  the  oourt  In- 
timMea,  whni  issues  dl  fact  are  joined,  how 
and  before  what  tribunal  tbei:r  should  l)e  tried. 
A  regular  motion  is  made  in  this  court  for 
that  purpose.  It  fell  to  the  plaintiff's  lot  to 
malke  the  ^[dicatlon,  and  he  TOluntarily  selected 
that  it  should  be  tried  here  in  the  Court  of  Probate. 
Had  he  destied  to  hare  bad  it  tried  at  Stafford,  and 
if  be  could  bare  shown  that  the  witnesses  ail  reside 
in  the  neigbbourhood  of  Stafford,  he  would  hare 
obtained  Us  wisli,  for  these  are  ^iplications  to 
which  the  court  almost  unlTersally  accedes.  It 
would  have  been  open  to  him  to  urge  that  economy 
would  be  achieved  by  trying  on  the  i^o^  thont^ 
I  nuv  obssdrve  that  it  is  a  dupnted  pimife  whether 
that  is  idways  the  Nsult  in  vaek.  cases  of  nmoral; 
howem,  he  did  not  make  any  snch  appUcation.  He 
asked  that  it  should  be  tried  here,  and  acccndiagly 
it  was  tried  here,  and  the  jury  was  discharged. 
Vow  he  wants  to  retrace  his  steps — be  wants  to 
nacind  the  order  made  at  his  own  dertre,  and  to  hftTo 
the  case  tried  at  Stafford.  If  I  oonUseemy  way  to 
making  the  change  wltbout  InflicUng  hardship  on 
either  side  I  might  do  it,  but  I  am  afraid  it  would. 
Vor  it  is  truly  Mdd  by  the  defendants  that  out  of 
ttiree  counsel  instructed  by  than,  who  hare  already 
had  th^  briefs,  and  are  thoroughly  up  in  the  facts, 
two  do  not  go  that  circuit  I  must  therefore  refuse 
tiie  applicatioo. 

Scdldtor  for  the  [daintiffs,  .^irs. 

BoUdtor  for  the  defendant,  Ajrto*. 
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BapOTt«d1v  Jom  Bosa,  Ewi.,  Baniitasat-Law. 

COUBT  09  QUEEK-S  BENCIH. 

Jfewftgr,  FA.  7. 

(Before  Buokburn,  J.) 

Warbubtok  v.  The  Midland  Bailwjlt  Compast 

Aaflway   NegUgenee^Door  m/aalamL 

A  ratlwaf  oompatig  ought  to  take  reasonabU  care  io  tee 
that  the  haaiUtM  of  the  carriage  doort  art  faattaed^ 
and  if  th^  negloct  that  thea  are  gaUtg  of  HMUgenee. 
But  pntsssgsr  fatm  too  neaoih/  iipoa  a  door  aad 
Mssf  irifA  at  aeeideat  bw  its  opemng,  he  wamld  As 
gtdl^  <!f  fontr^tOonf  tie^SffiiiM. 

Action  for  negligence. 

The  negligence  alleged  was  the  leaving  of  a 
ndlway  carnage  door  unfastened,  in  oonsequenoet^ 
which  the  plidntlff  fell  out  of  a  train  and  was 
ii^ored. 

The  plaintiff  in  her  evidenoe  said,  **I  planed  mj 
right  elbow  on  the  window  of  the  caeriag^  ana 
my  left  hand  oo  the  door.  I  was  seated  on  the  edge 
of  the  seat.  I  looked  out  very  earnestly  at  some 
passing  object,  then  felt  a  most  tremendous  shoci^ 
and  remember  no  more."  She,  in  fact  fell  out  of 
the  trun  as  it  was  in  motion.  Hiere  was  conflict  of 
testimony  as  to  whether  the  door  was  or  was  not 
fastened. 

Blacksubs,  J. — I  think  a  railway  compai^  ought 
to  take  reasonable  care  to  see  that  the  oandles  of 
the  carriage  doors  are  fastened,  and  if  they  neglect 
that  they  are  guilty  of  negligence.  But  I  ^uk 
that  a  passenger  ought  not  to  lean  upon  the  door 
too  mucb.'-doors  are  not  meant  to  be  leant  upon. 
It  is  for  the  jury  to  say  whether  the  [daintiff  leant 
too  heavily  upon  tlie  door;  if  so,  die  might  be 
guiltv  of  contributory  negUgenoe  which  womd  dis- 
entitle her  to  recover. 

Vardiel  M  plabaiff;  SML 


COUBT  OF  COUUON  PLEAS. 

7Wm&^,  fa.  8. 

(Before  EaAtixi^  J.) 

SOHOui  e.  Thi  N(«th  LoRMnr  Bucvat 
CoMpAmr. 

Damagit   Wromgfvl  acts  oftkudpartiu. 

A  ndlwag  engine  fdl  ooer  from  tie  dtfeadoHti  luu  iato 
the  garden  of  the  plaintiff:  This  kappwd  tftrosyft 
the  negligerwe  qf  the  oompanj/'e  eervants.  Damage 
was  done  to  Jtowert  in  the  garden  bg  a  crowd  that 
aeeembled  (Aere,  In  an  action  against  the  company, 
brought  by  the  oecttpur  <if  the  garden, 

Bdd,  that  the  damage  done  Igr  (Ae  crowd  wom  too 
renote. 

Action  for  negligence. 

An  engine  upon  the  defendants'  nil  way  ran  off 
their  line  through  the  admitted  negligence  M  their 
servants.  It  fell  into  the  plaintiff's  flower  garden. 
Considerable  damage  was  done  to  the  flowers  both 
by  the  en^ne  and  those  who  usisted  to  remove  it, 
and  also  by  a  crowd  of  spectators  who  assnnbled  at 
the  scene  tA  the  accident  and  trampled  over  tiie 
garden. 

The  ^aintiff  sought  to  recover  from  the  oompaojr 
tvt  the  whole.damage  done  to  his  garden. 

CUe,     C.  and  Finder  tct  plaintiff. 

F.  Ji.  White  for  defendant. 


Kuzim,  J.P-IS  there  any  ani 
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the  defenduiti  are  UtUe  for  tihe  uto  of  tiUM  inde- 
pendent tretpusera  ? 

A'nder,  for  the  pltintiff,  dted 
fi.  r.  IToore,  3  B.  ft  Ad.  184 
Eeatdto,  J.— Bnt  that  tu  a  cue  of  w  Indict* 
nient  for  a  pabUc  nnUance. 

i^'ncjer.— The  defendants  hare  admitted  that  ttie 
Migioe  came  into  the  garden  by  thefr  negligence, 
ana  the  probable  cause  of  that  negligence  would 
be  to  draw  peo^e  to  see  it.  The  defmdantfl  are 
thoefon  retponaible  for  tboee  people  aa  for  th^ 
own  aemnta. 

KuTuro,  J.— What  number  of  peraont  do  jon 
say  they  are  responsible  for?  Would  it  not  be 
making  the  defendants  liable  for  the  wrongful  act 
of  other  persons  ?  In  the  case  where  a  servant  was 
WToagfoUy  discbatged  .on  account  of  a  Ubel,  tiiat 
damage  was  held  too  remote  In  an  action  against 
the  libeller. 

Finikr  intimated  that  he  would  confine  his  daim 
to  tiie  damage  done  by  tbe  persons  employed  in 
getting  the  engine  away. 

Kuiuro,  J. — I  tbink  that  rery  wise.  Ereiy- 
thing  done  about  getting  it  out  causing  injury  to 
the  garden  may  be  the  subject  of  damages^  but  I 
thiiuE  it  would  be  dangerous  for  yon  to  take 
damages  for  what  was  done  by  independent  tee** 
pastera. 

VenHet  Jbr  plautiff',  151 
Attorney  tac  the  plaintiff,  J.  W.  SarHng. 
AttORieys  for  the  defendant  Awm  oatf  Ox 


COURT  OF  EXCHEQUER. 
Twidm/,  Ftb.  1. 
(Before  BaAMwau,  B.) 

PLAXT  V.  Tbb  MntLAlTD  BAXLWAT  CoVTAirT. 

StzibBa^-~NtgJigetK»--TTaiR  over- Aootinff  platform. 

The  earriage  of  a  tram  ta  iciAtcA  tie  phun^ff'  travelled 
overilM  tht  pia(ferm  of  the  ttatum  at  wAiet  it 
t^pvi.  Tht  moem  nf  th»  stoft'oii  mm*  oaftcT  ohT. 
3a8  train  waa  not  baaetd.  The  plaintiff'  desce*ded 
fnm  the  carriage  in  a  dark  plact,  anaaUghtum  on 
nmgh  gramd,  grained  hi$  not.  H*  had  not  essn 
resetted  to  oH^ht  there.  In  an  aefi'm  <^ain»t  the 
coa^mgfor  atgUgenoe  : 

BM,  that  on  the  /aet$  elatedt  the  compaitjf  were  not 
tittble.  Hamtld  v.  Hie  Great  Western  BaUway 
Company,  14  £.  r.  Ap.  N.8.  440;  md  Siner  and 
Wife  V.  The  Great  Western  Bidlway  Company, 
9a  L.  T.  Bep.  N.  St  114;  £.  Ap.  4  £r.  117, 

Action  for  neidigenoe. 


A  tnun  in  which  the  plauitiff  was  a  paaaongcr 
aniTed  at  Blarket  Harboroogh  station,  «id  tha 
eaixiaga  oocilbied  by  the  plaintiflF  orerahot  tbe 
^atftmn.  "Maricat  Harfconagh"  ms  called  ovt. 
The  train  was  not  hacked.  The  j^ntifl  kaew  the 
station.  He  descended  from  the  carriage  in  a  dark 
^aoe,  and  alighting  on  some  rough  groimd,  s^^ned 
bs  foot.  He  had  not  been  requested  to  get  oat 
there. 

This  action  was  hnuht  to  leoorer  eouipenaation 
for  the  iojuty  aostalnea. 
At  the  close  of  the  ^aintiff's  case, 

Overend,  C.  (with  him  A.  Wilb\  for  the  defen. 
dants,  snboutted  tiiat  then  was  no  caae  to  go  to  dw 

jury,  citing 

Harrold  r.  The  Oreat  wettem  Rmlway  ConupMiy, 

14  L.  T.  %p.  N.  S.  440 ;  and 
Biner  and  Jrife  t.  The  Orvat  Wetttm  Aoilwoy 

Company,  H>  Ii.  T.  Sep.  N:  S.  114 ;  L.  Bep:  ■% 

Ex.  117. 

ffBrien,  Seijt.  (with  him  J.  O.  Griffite),  cOHfrn, 
cited  F<^  r.  Lmdon,  Brif^ton,  and  Hoiok  Qiaet 
Railway  Compami,  11  L.  T.  Bep.  N.  006; 
U  C.  B.,  N.  S.,  m  Although  that  oiM  may 
be  distiagoiahed  because  there  then  waa  aa  ex- 
oqireef  request  to  the  passengers  that  they  Aoold 
ali^t,  yet  all  these  eases  depend  on  iliadee  ef  dif- 
ference. Here  the  train  baring  shot  beyoad  the 
platf(»m,  thne  is  eridence  ol  n^ligence,  and  its 
renudnlag  there  withont  any  effort  being  made  to 
ba<d:  It  is  literally  an  inritatlon  to  the  paasengert 
to  alldit,  and  an  announcement  that  tM  plaoe  ia 
fit  and  proper  for  the  purpose.  The  doctrine  now 
certainl;^  seems  to  be  that  a  passmger  must  sit 
still  until  the  door  Is  opraed  for  nim ;  but  tbe  con- 
tract was  to  cany  the  fdaintiff  to  Market  Haxbo- 
Tva^  and.  afford  Um  fadlitiea  for  descending; 
Tben  was  he  to  wait  and  be  taken  oo  to  Leloeitav 
and  be  left  to  Ining  his  actim  F 

Beamwill,  J.— I  am  quite  prepared  to  act  on  the 
cases  cited  for  the  defendants.  I  think  there  is  bere 
no  eiidence  of  a  cause  of  actira.  It  is  manifest 
that  this  plaintiff  did  not  hurt  himsdf  by  reasai  tX. 
the  want  <tf  snfBdmt  accommodation,  but  by  reason 
of  the  want  of  ordinary  caution  on  bis  own  part.  He 
safd  in  his  eridence, "  I  knocked  at  the  door,  and  no 
one  came ;  I  opened  it  and  got  out  I  had  passed 
the  platform— that  I  >new  and  I  had  pasaed  tbe 
station  wall— that  I  also  knew."  The  truth  is  he  got 
out  williont  looklag.  He  mnrt  be  taiq^t  to  take 
care  vi  Mnwdf .  Im  him  e  nonsuited. 

Nonsat. 

Attorneys  for  tbe  plaintiff,  Torr,  Janewty,  and  Gt^ 
88,  Bedford-row,  Holbiwn. 

Attonu!^  for  tiie  defendant  Btalt,  Marigold,  and 
Gh,  Pirrnfrghwni. 


Flamt  v.  Tkb  MmLAVD  Railway  Compakt. 


END  OF  yOLUME  XXL  . 
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